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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

7 CFR Part 301

[Docket No. 93-142-1]

Black Stem Rust; Addition of Rust- 
Resistant Varieties

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: D ire c t fin a l ru le .

SUMMARY: We are amending die black 
stem rust quarantine and regulations to 
add six varieties to the list of rust- 
resistant Berberis species. This change 
will allow for the interstate movement 
of these newly developed varieties 
without unnecessary restrictions.
DATES: This rule will be effective on 
April 26,1994, unless we receive 
written adverse comments or written 
notice of intent to submit adverse 
comments on or before March 25,1994. 
If we receive written adverse comments 
or written notice of intent to submit 
adverse comments, we will publish a 
notice in the Federal Register 
withdrawing this rule before the 
effective date.
ADDRESSES: Please send an original and  
three copies of any adverse comments or 
notice of intent to submit adverse 
comments to Chief, Regulatory Analysis 
and Development, PPD, APHIS, USDA, 
room 804, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782. 
Please state that your submission refers 
to Docket No. 93—142—1. Submissions 
received may be inspected at USDA, 
room ll41, South Building, 14th Street 
and Independence Avenue SW., 
Washington, DC, between 8 am . and 
4:30 pm ., Monday through Friday, 
except holidays. Persons wishing to 
inspect comments and notices are 
encouraged to call ahead on (202) 690-

2817 to facilitate entry into the 
comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr. 
Stephen Poe, Operations Officer, 
Domestic and Emergency Operations, 
Plant Protection and Quarantine,
APHIS, USDA, room 645, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-6385.
SUPPLEMENTARY INFORMATION: 

Background
Black stem rust is one of the most 

destructive plant diseases of small 
grains that is known to exist in the 
United States. The disease is caused by 
a fungus that reduces the quality and 
yield of wheat, oat, barley, and rye crops 
by robbing host plants of food and 
water. In addition to infecting small 
grains, the fungus lives on a variety of 
alternate host plants that are species of 
the genera Berberis, Mahoberberis, and 
Mahonia. The fungus is spread from 
host to host by wind-borne spores.

The black stem rust quarantine and 
regulations in 7 CFR 301.38 through 
301.38-8 (referred to below as the 
regulations) quarantine the 
conterminous 48 States and the District 
of Columbia, and govern the interstate 
movement of certain plants of the 
genera Berberis, Mahoberberis, and 
Mahonia, also known as barberry plants. 
The species of these plants are 
categorized as either rust-resistant or 
rust-susceptible. Rust-resistant plants do 
not pose a risk of spreading black stem 
rust; rust-susceptible plants do pose 
such a risk.

Section 301.38—2 of the regulations 
includes a listing of regulated articles 
and indicates species of the genera 
Berberis, Mahoberberis, and Mahonia 
are known to be rust-resistant. Although 
rust-resistant species are included as 
regulated articles, they may be moved 
into or through protected areas if 
accompanied by a certificate. In 
accordance with the procedures 
described below under “Effective Date,” 
this direct final rule will add Berberis 
m edia ‘Red Jewel,’ Berberis thunbergii 
‘Bailone,’ Berberis thunbergii ‘Bailtwo,’ 
Berberis thunbergii ‘Cherry bomb,’ 
Berberis thunbergii ‘Harlequin,’ and 
Berberis thunbergii ‘Pink Queen’ to the 
list of rust-resistant Berberis species in 
§ 301.38—2(b).

The addition of the species listed 
above to the fist of rust-resistant 
Berberis species is based on recent

testing to determine rust-resistance 
conducted by the Agricultural Research 
Service of the United States Department 
of Agriculture (USDA) at its Cereal Rust 
Laboratory in St. Paul, MN. The testing 
is performed in the following manner:
In a greenhouse, the suspect plant or 
test subject is placed under a screen 
with a control plant—a known rust- 
susceptible species of Berberis, 
Mahoberberis, or Mahonia. Infected 
wheat stems, a primary host of black 
stem rust, are placed on top of the 
screen. The plants are moistened and 
maintained in 100 percent humidity. 
This causes the spores to swell and fall 
on the plants lying under the screen.
The plants are then observed for 7 days 
at 20—80 percent relative humidity. If 
the rust-susceptible plant shows signs of 
infection after 7 days and the test plants 
do not, the test results indicate that the 
test plants are rust-resistant. This test 
must be performed 12 times, and all 12 
tests must yield the same result before 
USDA can make a determination as to 
whether the test plants are rust- 
resistant. The test may be conducted on 
12 individual plants, or it may be 
performed multiple times on fewer 
plants (e.g., six plants tested twice or 
three plants tested four times). The tests 
must be performed on new growth, just 
as the leaves are unfolding. Therefore, 
the tests are usually conducted in the 
spring or fall, during the growing 
season. All 12 tests generally cannot be 
conducted on the same day because of 
the plants’ different growth stages.
Based on over 30 years of experience 
with this test, we believe that 12 is the 
reliable test sample size on which 
USDA can make its determination. We 
do not know of any plant that was 
subsequently discovered to be rust- 
susceptible after undergoing this 
procedure 12 times and being 
determined by USDA to be rust- 
resistant.

Effective Date

We are publishing this rule without a 
prior proposal because we view this 
action as noncontroversial and 
anticipate no adverse public comment. 
This rule will be effective, as published 
in this document, 60 days after the date 
of publication in the Federal Register 
unless we receive written adverse 
comments or written notice of intent to 
submit adverse comments within 30
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days of the date of publication of this 
rule in the Federal Register.

Adverse comments are comments that 
suggest the rule should not be adopted 
or that suggest the rule should be 
changed.

If we receive written adverse 
comments or written notice of intent to 
submit adverse comments, we will 
publish a notice in the Federal Register 
withdrawing this rule before the 
effective date. We will then publish a 
proposed rule for public comment. 
Following the close of that comment 
period, the comments will be 
considered, and a final rule addressing 
the comments will be published.

As discussed above, if we receive no 
written adverse comments nor written 
notice of intent to submit adverse 
comments within 30 days of publication 
of this direct final rule, this direct final 
rule will become effective 60 days 
following its publication. We will 
publish a notice to this effect in the 
Federal Register, before the effective 
date of this direct final rule, confirming 
that it is effective on the date indicated 
in this document.
Executive Order 12866 and Regulatory 
Flexibility Act

This rule has been reviewed under 
Executive Order 12866.

This rule will allow the interstate 
movement of B erberis m edia  ‘Red 
Jewel,’ Berberis thunbergii ‘Bailone,’ 
Berberis thunbergii ‘Bailtwo,’ Berberis 
thunbergii ‘Cherry bomb,’ Berberis 
thunbergii ‘Harlequin,’ and Berberis 
thunbergii ‘Pink Queen’ into and 
through States or parts of States 
designated as protected areas. Based on 
the information provided to us, we have 
determined that this rule will affect 
three commercial nurseries that might 
propagate the new species and 
numerous retail sales nurseries that 
might purchase or resell the varieties. 
This rule will enable those nurseries to 
move the species into and through 
protected areas and to propagate and 
sell the species in States or parts of 
States designated as protected areas. It 
is unlikely that the addition of these 
varieties to the list of rust-resistant 
Berberis species will have any effect on 
prices, investment, productivity, or our 
international competitive position. It is 
possible that this rule will positively 
affect innovation by allowing nurseries 
that develop new rust-resistant Berberis 
varieties the opportunity to market 
those varieties in protected areas. It is 
also possible that this rule will have 
some positive effect on nurseries that 
are small businesses by providing an 
opportunity for increased sales of rust- 
resistant Berberis species in protected

areas. We cannot predict the exact 
number of nurseries that might be 
affected by this rule change, nor can we 
predict the level of demand for these 
new species or the impact on nurseries 
producing or selling them. It is likely, 
however, that any economic effects will 
not be significant as a result of 
additional plant sales.

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this rule will not have 
a significant economic impact on a' 
substantial number of small entities.
Executive Order 12372

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR 
3015, subpart V.)
Executive Order 12778

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. This rule: (1) Preempts all State 
and local laws and regulations that are 
inconsistent with this rule; (2) has no 
retroactive effect; and (3) does not 
require administrative proceedings 
before parties may file suit in court 
challenging this rule.
Paperwork Reduction Act

This final rule contains no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq .).
List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant * 
diseases and pests, Quarantine, 
Reporting and recordkeeping 
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE 
NOTICES

Accordingly, 7 CFR part 301 is 
amended as follows:

1. The authority citation for part 301 
continues to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee, 
150ff, 161 ,162 , and 164-167; 7 CFR 2.17, 
2.51, and 371.2(c).

2. In § 301.38-2, paragraph (b) is 
amended by adding, in alphabetical 
order, the following rust-resistant 
Berberis species:

§ 301.38-2  Regulated articles.
*  i t  i t  i t  i t

(b) * * *
B. m edia  ‘Red Jewel’

' *  i t  i t  i t  i t

B. thunbergii ‘Bailone’
B. thunbergii ‘Bailtwo’

i t  i t  i t  i t  i t

B. thunbergii ‘Cherry Bomb’
* * * ★

B. thunbergii ‘Harlequin’
i t  i t  i t  i t  i t

B. thunbergii ‘Pink Queen’
i t  i t  i t  i t  i t

Done in Washington, DC, this 18th day of 
February 1994.
P atricia Jensen,
Acting Assistant Secretary, Marketing and 
Inspection Services.
[FR Doc. 94—4324 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3410-34-P

Agricultural Stabilization and 
Conservation Service

7 CFR Part 729

RIN 0560-A D 20

1994-Crop Peanuts National Poundage 
Quota

AGENCY: Agricultural Stabilization and 
Conservation Service, USDA.
ACTION: Final rule.

SUMMARY: On December 1 5 ,1 9 9 3 , the 
Secretary of Agriculture (Secretary) 
announced by press release that the 
national poundage quota for quota 
peanuts was established at 1 ,3 50 ,0 0 0  
short tons (st), 1 4 6 ,0 0 0  st less than last 
year’s quota. This final rule codifies the 
announced quota. The quota is 
established pursuant to statutory 
requirements contained in the 
Agricultural Adjustment Act of 1938  
(the 1938  Act), as amended.
EFFECTIVE DATE: December 15,1993.
FOR FURTHER INFORMATION CONTACT: 
Robert Miller, Director, Tobacco and 
Peanuts Analysis Division, Agricultural 
Stabilization and Conservation Service 
(ASCS), United States Department of 
Agriculture (USDA), room 3 7 3 9 , South 
Building, P.O. Box 2 4 1 5 , Washington, 
DC 2 0 0 1 3 -2 4 1 5 , telephone 2 0 2 -7 2 0 -  
7477.

s u p p l e m e n t a r y ' in f o r m a t io n :

Executive Order 12866
This final rule is issued in 

conformance with Executive Order 
12866. Based on information compiled 
by USDA, it has been determined that 
this final rule:

(1) Would have an annual effect on 
the economy of less than $100 million;

(2) Would not adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or
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safety, or State, local, or tribal 
governments or communities;

(3) Would not create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency;

(4) Would not alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or rights and 
obligations of recipients thereof; and

(5) Would not raise novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
principles set forth in Executive Order 
12866.

One commentor in response to the 
proposed quota previously published in 
the Federal Register disagreed with 
conclusions (1), (2), and (3) noting the 
1990-crop and the drought that affected 
that crop. These determinations remain 
unchanged as the quota level adopted 
by this notice is required by statute and 
involves an on-going Federal program.
Final Regulatory Impact Analysis

A final regulatory impact analysis 
discussing the impact of the established 
quota is available from the above-named 
person.
Executive Order 12778

This final rule has been reviewed in 
accordance with Executive Order 12778, 
Civil Justice Reform. The provisions of 
this rule do not preempt State laws, are 
not retroactive, and do not involve 
administrative appeals."v ;
Federal Assistance Program

The title and number of the Federal 
Assistance Program, as found in the 
Catalog of Federal Domestic Assistance, 
to which this final rule applies are 
Commodity Loans and Purchases— 
10.051.
Executive Order 12372

This program/activity is not subject to 
the provisions of Executive Order 12372 
relating to intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115 (June 24,1983).
Regulatory Flexibility Act

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this final rule because 
ASCS is not required by 5 U.S.C, 553 or 
any other provision of law to publish a 
notice of proposed rulemaking with 
respect to the subject matter of this rule.
Paperwork Reduction Act 
Requirements

The amendments to 7 CFR part 729 
set forth in this final rule do not contain

information collection requirements that 
require clearance through the Office of 
Management and Budget under the 
provisions of 44 U.S.C. chapter 35.

Announcement of the Quota

Section 358-l(a)(l) of the 1938 Act 
requires that the national poundage 
quota for peanuts for each of the 1991 
through 1995 marketing years (MY’s) be 
established by the Secretary at a level 
that is equal to the quantity of peanuts 
(in tons) that the Secretary estimates 
will be devoted in each such MY to 
domestic edible, seed, and related uses. 
Section 358—1(a)(1) further provides that 
the national poundage quota for a MY 
shall not be less than 1,350,000 s t  The 
MY for 1994-crop peanuts runs from 
August 1,1994, through July 31,1995. 
Poundage quotas for the 1991-95 crops 
of peanuts were approved by 98.2 
percent of peanut growers voting in a 
referendum conducted December 10 
through 13,1990. A proposed rule on 
the quota determination, with a public 
comment period, was published in the 
Federal Register (58 FR 63106) on 
November 30,1993. The proposed rule 
of 1,350,000 st set out, for purposes of 
the proposed quota calculation, 
individual estimates for: (1) Domestic 
food use; (2) farm sales and local sales 
of peanuts; (3) seed use; (4) crushing 
residual; (5) shrinkage and other losses; 
and (6) Segregation 2 and 3 loan 
transfers. The sum of the individual 
estimates was 1,298,000 st., less than 
the allowed statutory minimum of
1,350,000 st.

Following a review of the comments 
and more recent estimates made by the 
USDA Interagency Commodity 
Estimates Committee (ICEC) for 
Oilseeds, Oils, and Meals, the estimates 
for domestic edible, seed, and related 
uses totals 1,333,000 st., which is 
likewise below the allowed minimum. 
Updated data resulted in adjustments to 
the estimates of domestic food use and 
seed. The adjustments in those two 
factors also produced a slight revision in 
the estimate for crushing residual. The 
differences between the estimates on 
which the proposed quota was based 
versus the estimates on which the final 
quota was established are set out in the 
following table:

Es t im a te d  Do m e s tic  E d ib le , S e e d , 
a n d  R elate d  U s e s

Item
Quota (short tons)

Proposed * Final2

Domestic edible: 
Domestic food 986,000 1,019,000

Es t im a te d  Do m e s tic  Ed ib le , S e e d , 
a n d  R elate d  U s e s —Continued

Item
Quota (short tons)

Proposed 1 Final2

On farm and _ 
local sales . 22,000 22,000

Subtotal . 1,008,000 1,041,000
Seed................ 97,000 98,500
Related Uses: 

Crushing re-
siduai ...*.... 133,000 133,500

Shrinkage and
other losses 40,000 40,000

Segregation 2 
and 3 loan
transfers to 
quota loan . 20,000 20,000

Subtotal . 193,000 193,500

Tota l...... 31,298,000 31,333,000

1 Contained in November 30, 1993, Federal 
Register (58 FR 63106).

2 Final quota determination.
3 By statute, the quota level cannot be less 

than 1,350,000 s t

Discussion of the Comments on 
Proposed Quota

A total of 7 comments were received 
during the public comment period that 
ended on December 6,1993. Comments 
were submitted by 2 manufacturer/ 
processor associations, 2 manufacturers, 
1 shelter association, and 2 grower 
associations.

The comments made regarding the 
1994-crop national quota are discussed 
below by subject matter.^

A. O verall Quota Level

A number of comments were directed 
to the overall quota level rather than to 
individual elements of the calculation. 
The manufacturer/processor 
associations and manufacturers 
supported larger quotas, between
1,403,000 st and 1,645,600 st. The 
shelter association and two grower 
associations supported the proposed 
1994 quota of 1,350,000 st. One 
commentor justified a high 
recommendation by citing the 1990-crop 
year drought when yields were reduced 
and supplies were very tight, but did 
not cite any figure for needed carryover, 
if any. The current quota formula has 
applied since 1986 and growers have 
produced on average 128 percent of the 
national poundage quota (counting the 
production of non-quota, “additional” 
peanuts which can, if needed, be used 
for quota-peanut purposes if certain 
special procedures are followed and 
certain conditions are met).
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B. D om estic E dible Use
The final estimate of 1994 domestic 

food use was 3 percent above the 
proposed estimate. It was developed in 
two steps. First, total domestic edible 
utilization of 1,137,500 st was estimated 
by the USDAICEC. Second, to account 
for peanut butter imports and exports, 
the estimate of domestic edible 
disappearance was reduced by 118,500 
st.

Manufacturer/processor associations 
and manufacturers requested a higher 
domestic edible food use to enable 
growth in excess of projected levels. A 
grower association supported the 
proposed domestic food use estimate. 
Based on the best data available, it was 
determined that the final quota made 
the most realistic estimates of growth 
and imports possible.

Accordingly, the revised estimate of 
domestic edible use was accepted.
C. Farm  Use and L ocal Sales

No comments were received. The 
proposed estimate of 20,000 st was 
accepted without change.
D. S eed  Use

The proposed seed estimate of 97,000 
st wa6 based on the farmer stock 
tonnage equivalent of the amount of 
seed required to plant the expected 1995 
crop. A manufacturer believed that 
processing losses for seed peanuts 
requires a 150,000 st estimate. It was 
determined that the ICEC estimate for 
the amount of seed required to plant the 
1995 crop was the most realistic 
estimate available and a revised ICEC 
seed estimate of 98,500 st was accepted 
in the final rule.
E. Crushing R esidual

The crushing residual represents the 
farmer stock equivalent weight of 
crushing grade kernels shelled from 
quota peanuts. In any given load of 
quota farmer stock peanuts, a portion of 
such peanuts is only suitable for the 
crushing market. The portion of such 
peanuts only suitable for the crushing 
market was proposed to be estimated at 
12 percent, unchanged from the level 
used for setting the 1992 and 1993 
quotas. One manufacturer asserted that 
recent edible kernel yields would 
require using a higher crushing residual, 
but this higher yield is not considered 
representative for the industry. It was 
determined accordingly, that the 
proposed crushing residual factor of 12 
percent was the most accurate estimate 
available. That level is within the range 
a sheller association proposed for the 
1993 crop. The proposed factor of 12 
percent was retained.

F. Shrinkage and Other Losses

No comments were provided and the 
estimate was accepted as proposed.
G. Segregation 2 and 3 Transfers

No comments were provided and the 
estimate was accepted as proposed. This 
estimate represents peanuts that would 
otherwise be eligible for use as quota 
peanuts but which will not qualify for 
such use due to quality problems. Such 
transfers to quota peanut price support 
loan pools occur when quota peanut 
producers, due to no fault of their own, 
would otherwise have insufficient 
Segregation 1 peanuts to fulfill their 
quota. In such instances, Segregation 2 
and 3 peanuts placed under an 
additional peanut price support loan 
may be transferred to the quota price 
support loan. The Commodity Credit 
Corporation will then ensure that such 
peanuts are crushed for oil.
Proposed Quota Adjustment for 
Undermarketings and Carryover

The foregoing components of the 
national poundage quota have not been 
adjusted for either the application of 
prior undermarketings to the 1994 quota 
or abnormal carryover stocks at the 
beginning of MY 1994. As peanut usage 
has grown, carryover stocks have also 
grown. But, since 1980, carryover stocks 
have varied more from year to year than 
earlier. Also, current law allows a farm’s 
quota to be increased by the amount by 
which marketings for prior years back to 
1989 were less than the farm’s quota. 
The total of all such increases nationally 
may not exceed 10 percent of the 
national poundage quota. Unapplied 
undermarketings from 1993 suggest that 
the 1994 quotas at the farm level will 
also be increased by the 10-percent 
maximum. In response to this issue an 
association of manufacturers favored a
50.000 st quota increase to adjust for 
low carryover stocks frpm the 1993-94 
marketing year. Two comments did not 
favor any MY 1994 quota adjustment for 
undermarketings and carryover.

Without prejudice to possible 
adjustments to the 1995-crop and 
subsequent quota determinations, it was 
determined that the 1994-crop quota 
would not be adjusted to reflect the 
impact of undermarketings and end of 
year carryover of 1993-crop peanuts into 
MY 1994 as it was determined that a
1.350.000 st quota would be sufficient to 
meet full demand for peanuts in the 
coming year.

After consideration of the comments 
received, the proposed change to 7 CFR 
729.214 is adopted as presented in the 
proposed rule.

List of Subjects in 7 CFR Part 729
Poundage quotas, Peanuts, Reporting 

and recordkeeping requirements.
Accordingly, 7 CFR part 729 is 

amended as follows:

PART 729—PEANUTS
1. The authority citation for 7 CFR 

part 729 continues to read as follows:
Authority: 7 U.S.C. 1301,1357 et seq„ 

1 3 7 2 ,1 3 7 3 ,1 3 7 5 ;7  U.S.C. 1445C-3.

2. Section 729.214 is amended by 
adding paragraph (d) to read as follows:

§ 729.214 National poundage quota.
it  f t  f t  f t  ft

(d) The national poundage quota for 
peanuts for marketing year 1994 is
1,350,000 short tons.

Signed at Washington, DC, on February 18, 
1994.
Bruce R. W eber,
Acting Administrator, Agricultural 
Stabilization and Conservation Service.
[FR Doc. 94-4329  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 3410-05-P

Agricultural Marketing Service

7 CFR Part 982 
[Docket No. FV93-982-2IFR ]

Filberts/Hazelnuts Grown in Oregon 
and Washington; Establishment of 
Interim Final and Final Free and 
Restricted Percentages for the 1993-94 
Marketing Year

. AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Interim final rule with request 
for comments.

SUMMARY: This rule establishes interim 
final and final free and restricted 
percentages for domestic inshell 
filberts/hazelnuts for the 1993-94 
marketing year under the Federal 
marketing order foy filberts/hazelnuts 
grown in Oregon and Washington. Thé 
percentages allocate the amounts of 
domestically produced filberts/ 
hazelnuts which may be marketed in 
domestic, export and other outlets. The 
percentages are intended to stabilize the 
supply of domestic inshell filberts/ 
hazelnuts in order to meet the limited 
domestic demand for such filberts/ 
hazelnuts and provide reasonable 
returns to producers. This rule was 
recommended by the Filbert/Hazelnut 
Marketing Board (Board), which is the 
agency responsible for local 
administration of the order.
DATES: Effective on February 2 5 ,1 9 9 4 . 
Comments which are received by March
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28,1994 will be considered prior to any 
finalization of the interim final rule. 
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule to: Docket Clerk, 
Fruit and Vegetable Division, AMS, 
USDA, P.O. Box 96456, room 2525-S, 
Washington, DC 20090-6456. Three 
copies of all written material shall be 
submitted, and they will be made 
available for public inspection at the 
office of the Docket Clerk during regular 
business hours. All comments should 
reference the docket number, date and 
page number of this issue of the Federal 
Register.
FOR FURTHER INFORMATION CONTACT: 
Teresa Hutchinson, Marketing 
Specialist, Northwest Marketing Field 
Office, Fruit and Vegetable Division, 
AMS, USDA, 1220 SW Third Ave*. room 
369, Portland, OR 97204; telephone 
(503) 326-2724 or Kathleen M. Finn, 
Marketing Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, room 
2524—S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720- 
1509.
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
Marketing Agreement and Order No.
982 (7 CFR part 982), both as amended, 
regulating the handling of filberts/ 
hazelnuts grown in Oregon and 
Washington. This order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to 
as the Act.

The Department of Agriculture 
(Department) is issuing this rule in 
conformance with Executive Order 
12866.

This interim final rule has been 
reviewed under Executive Order 12778, 
Civil Justice Reform. It is intended that 
this action apply to all merchantable 
filberts/hazelnuts handled during the 
1993-94 marketing year. The marketing 
year covers the period July 1,1993 
through June 30,1994. This rule will 
not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this action.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and request a modification of the 
order or to be exempted therefrom. A 
handler is afforded the opportunity for

a hearing on the petition. After the 
hearing, the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary’s ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after the 
date of the entry of the ruling.

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility.

There are approximately 1,000 
producers of filberts/hazelnuts in the 
production area and approximately 25 
handlers subject to regulation under the 
marketing order. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of 
handlers and producers of filberts/ 
hazelnuts may be classified as small 
entities.

The Board’s recommendation and this 
interim final rule are based on 
requirements specified in the order.
This rule will establish the amount of 
inshell filberts/hazelnuts that can be 
marketed in domestic markets. The 
domestic outlets for this commodity are 
characterized by limited demand, and 
the establishment of interim final and 
final free and restricted percentages will 
benefit the industry by promoting 
stronger marketing conditions and 
stabilizing prices and supplies, thus 
improving grower returns.

The Board is.required to meet prior to 
September 20 of each marketing year to 
compute an inshell trade demand and 
preliminary free and restricted 
percentages, if the use of volume 
regulation is. recommended during the 
season. The order prescribes formulas 
for computing the inshell trade demand, 
as well as preliminary, interim final, 
and final percentages. The inshell trade 
demand establishes the amount of

inshell filberts/hazelnuts the market can 
utilize throughout the season, and the 
percentages release the volume of 
filberts/hazelnuts necessary to meet the 
inshell trade demand. The preliminary 
percentages provide for the release of 80 
percent of the inshell trade demand.
The interim final percentages release 
100 percent of the inshell trade demand. 
The inshell trade demand equals the 
average of the preceding three “normal” 
years’ trade acquisitions of inshell 
filberts/hazelnuts, rounded to the 
nearest whole number. The Board may 
increase such estimate by no more than 
25 percent, if market conditions warrant 
an increase. The final free and restricted 
percentages release an additional 15 
percent of the average of the preceding 
three years’ trade acquisitions of inshell 
filberts/hazelnuts for desirable carryout.

The preliminary free and restricted 
percentages make available portions of 
the filbert/hazelnut crop which may be 
marketed in domestic inshell markets 
(free) and exported, shelled, or 
otherwise disposed of (restricted) early 
in the 1993-94 season. The preliminary 
free percentage is expressed as a 
percentage of the total supply subject to 
regulation and is based on preliminary 
crop estimates. The majority of domestic 
inshell filberts/hazelnuts are marketed 
in October, November, and December. 
By November, the marketing season is 
well under way.

At its August 26,1993, meeting, the 
Board announced preliminary free and 
restricted percentages of 7 percent and 
93 percent, respectively, to release 80 
percent of the inshell trade demand.
The purpose of releasing only 80 
percent of the inshell trade demand 
under the preliminary percentage is to 
guard against underestimates of crop 
size. The preliminary restricted 
percentage is 100 percent minus the free 
percentage.

On or before November 15, the Board 
must meet again to recommend interim 
final percentages and final percentages. 
The Board uses current crop estimates 
to calculate the interim final and final 
percentages. The interim final 
percentages are calculated in the same 
way as the preliminary percentages and 
release 100 percent of the inshell trade 
demand previously computed by the 
Board for the marketing year. Final free 
and restricted percentages release an 
additional 15 percent of the average of 
the preceding three years’ trade 
acquisitions to ensure an adequate 
carryover into the following season. The 
final free and restricted percentages 
must be effective at least 30 days prior 
to the end of the marketing year (July 1 
through June 30), or earlier, if 
recommended by the Board and
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approved by die Secretary. In addition, 
revisions in  the marketing policy can be 
made until February T5 of each 
marketing year.

In accordance with order provisions, 
the Board met onNovember 10,1993, 
reviewed and approved an amended , 
marketing policy and recommended the 
establishment of interim final and final 
free and restricted percentages. Interim 
final percentages were recommended at 
12 percent free and 88 percent 
restricted, and final free and restricted 
percentages-were recommended at 13 
percent and87 percent. The interim 
final percentages make an additional 
807 tons of product available for the 
domestic inshell market. The interim 
final marketing percentages are based on 
the industry’s  final production estimates 
and release 3,903 tons to the domestic 
inshell market from the 1993 crop. The 
final marketing percentages release an

additional 80S tens from the 1993 crop 
for domestic use. Thus, a total of 4,508 
tons of product will be available from 
the 1993 crop for domestic use when die 
final percentages are established. The 
Oregon Agricultural Statistics Service 
provided an early estimate of 39,000 
tons total production for the Oregon and 
Washington area. However, a handler 
survey conducted by the Board 
provided a more current estimate of 
37,700 tons tdtal production for the 
area. Therefore, the Board'voted to 
unanimously accept the more current 
estimate of 37,700 tons.

Although the crop is  large, die Board 
determined that the inshell domestic 
market conditions will allow more 
product without depressing the market 
and recommended immediate release of 
die additional 15 percent (the final 
percentages). The Board believes that 
the immediate release of the final

tasheil Supply
(t) Total production fFiibert/Mazelnut Marketing Board handler survey estim ate)................ ......
(2) Less substandard, farm use (disappearance) .—........ ...........................................................
c(3) Merchantable production fthe Board’s adjusted crop estimate)....................................... ......
(4) Plus undeclared carryin as of July 1it 1993, subject to  regulation---------- *,-----------------------
(5) Supply subject to regulation (Item 3 plus Item 4) ..............2------- -— ------ -—................. .....

Inshell Trade Demand
(6) Average trade acquisitions of inshell "filberts for three prior years.......... ....... ............. ........
(7) Increase to  encourage increased sales (20 percent) — .... ........................ ....... ............... -,
(8) Less declared carryin as of July 1 , i 993, not subject to  regulation .... .............................. ...
(9) Adjusted Inshell Trade D em and-------- ------- ------------------------------------------ -—  ------------

(10) 15 percent of the average trade acquisitions of inshell filberts lo r three poor years (Item 6)
(11) Adjusted Inshell Trade Demand plus 15 percent (Item 9 plus Item TO)--------------- -----------

Percentages

(12) Interim fim i percentages (Item 9 divided by Item 5) *  1 0 0 -------------------------------------------------
(13) Rnal percentages (Item 11 divided by Item 5) x 1 0 0 .....— — ............................ ...................

percentages will benefit the industry 
with increased returns to growers and 
more product available for consumers.

The marketing policy of the marketing 
order states that the final percentages 
must be effective at least 30 days prior 
to the end of the marketing year, or 
earlier. The Board bas recommended 
immediate release of ithe final 
percentages, in accordance with the 
authority of the marketing policy. The 
marketing policy also requires that 
procedurally, the Board recommend 
interim final and final percentages. 
Therefore, the interim final percentages 
have been established even though they 
will not be utilized this marketing 
season.

The marketing percentages are based 
on the Board’s production estimates and 
the following supply and demand 
information for the 1993-94 marketing 
year:

Tons

37,700
2,700

35,000
338

35338

4,333
807
937

3,903
605

4,508

Tree  Restricted

11 89
1 3 1 87

In addition to complying with the 
previsions of the marketing order, the 
Board also considers the Department’s 
1982 “Guidelines for Fruit, Vegetable, 
and Specialty Crop Marketing Orders*’ 
(Guideline^) when making its 
computations in the marketing policy. 
This volume control regulation provides 
a method to collectively limit the 
supply of inshell filberts/hazelnuts 
available for sale in domestic markets. 
The .Guidelines provide that this 
primary market have available a 
quantity equal to 110 percent of recent 
years’ sales in  those outlets before 
secondary market allocations are 
approved. This provides for plentiful 
supplies far consumers and for market 
expansion while retaining the 
mechanism for dealing with oversupply 
situations. An additional increase of 20 
percent (807 .tons) has bean included in 
the calculations used in determining the

inshell trade demand. The established 
final percentages, will make available 
4,508'tons from  the 1993 crop plus 937 
tonsmf declared caErrym which is  135 
percent of prior years’sales, thus 
exceeding the goal of the Guidelines.

Based on the above, the Administrator 
of the AMS has determined that this 
interim final rule will not have a 
significant economic impact‘on a 
substantial number of small entities. 
Written comments, timely recei ved in 
response to this action, wifi be 
considered before finalization of this 
rule.

After consideration o f all available 
information, it is found that die 
establishment o f Interim final and final 
free and restricted percentages, as 
hereinafter set forth, will tend to 
effectuate the declared policy of the Act.

Pursuant to 5 U jS.C. 553, it as also 
found and determined, upon good 
cause, that it is Impracticable,

unnecessary, and contrary to the public 
interest to give preliminary notice prior 
to piitting thisTiile into effect, and that 
good cause exists for not postponing the 
effective date o f this action until 30 days 
after publication in  the Federal Register 
because: (1) The 1993-94 marketing 
year began July 1,1993,.and the 
percentages established herein apply to 
all merchantable filberts/hazelnuts 
handled from the beginning of the.crop 
year; (2) handlers are aware of this 
action, which was recommended at an 
open Board meeting, and need no 
additional time to comply with these 
percentages which release more filberts/ 
hazelmitsthan the preliminary 
percentages; and f3) interested persons 
are provided a  30-day comment period 
in which t© respond. All (comments 
timely received will he considered prior 
to finalization of this action.
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List of Subjects in 7 CFR Part 982
Filberts, Hazelnuts, Marketing 

agreements, Nuts, Reporting and 
recordkeeping requirements.

For the reasons set forth in the 
preamble, 7 CFR part 982 is amended as 
follows:

PART 982—FILBERTS/HAZELNUTS 
GROWN IN OREGON AND 
WASHINGTON

1. The authority citation for 7 CFR 
part 982 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 982.242 is added to read as 
follows:
(Note: The following section will not be 
published in the Code o f Federal 
Regulations.)

Section 982.242 Free and restricted 
percentages—1993-94 marketing year.

(a) The interim final free and 
restricted percentages for merchantable 
filberts/hazelnuts for the 1993-94 
marketing year shall be 11 and 89 
percent, respectively.

(b) The final free and restricted 
percentages for merchantable filberts/ 
hazelnuts for the 1993-94 marketing 
year shall be 13 and 87 percent, 
respectively.

Dated: February 18 ,1994.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division. 
[FR Doc. 94-4234 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 3410-02-P

Animal and Plant Health Inspection 
Service

9 CFR Part 77
[Docket 91-161-2]

Tuberculosis in Cattle and Bison
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: F in a l ru le .

SUMMARY: We are amending the 
tuberculosis regulations by adding a 
definition for States whose accredited- 
free status has been suspended due to 
detection of tuberculosis in any cattle or 
bison in those States, and by adding 
requirements for moving cattle and 
bison interstate from States whose 
accredited-free status has been 
suspended. This action clarifies the 
requirements concerning the interstate 
movement of cattle and bison.
EFFECTIVE DATE: M arc h  2 8 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT:
Dr. Ronald Stenseng, Senior Staff 
Veterinarian, Cattle Diseases and

Surveillance Staff, Veterinary Services, 
APHIS, USDA, room 734; Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8715.
SUPPLEMENTARY INFORMATION: 

Background
The “Tuberculosis” regulations, 

contained in 9 CFR part 77 (referred to 
below as the regulations), regulate the 
interstate movement of cattle and bison 
because of tuberculosis. Bovine 
tuberculosis is the contagious, 
infectious and communicable disease 
caused by M ycobacterium bovis. The 
requirements of the regulations 
concerning the interstate movement of 
cattle and bison not known to be 
affected with, or exposed to, 
tuberculosis are based on whether the 
cattle and bison are moved from 
jurisdictions designated as accredited- 
free States, modified accredited States, 
or nonmodified accredited States.

^h e status of a State is based on its 
freedom from evidence of tuberculosis, 
the effectiveness of the State’s 
tuberculosis eradication program, and 
the degree of the State’s compliance 
with the standards contained in a 
document captioned “Uniform Methods 
and Rules—Bovine Tuberculosis 
Eradication,” which has been made part 
of the regulations via incorporation by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51.

On August 13,1993, we published in 
the Federal Register (58 FR 43086- 
43087, Docket No. 91-161-1) a proposal 
to amend the regulations by adding a 
definition for States whose accredited- 
free status has been suspended due to 
detection of tuberculosis in any cattle or 
bison in those States, and by adding 
requirements for moving cattle and 
bison interstate from States whose 
accredited-free status has been 
suspended:

We solicited comments concerning 
our proposal for a 60-day comment 
period ending October 12,1993, We 
received three comments by that date. 
They were from two marketing 
cooperatives and a veterinary medical 
association. All responses were in favor 
of the proposed rule as written.

Therefore, based on the rationale set 
forth in the proposed rule, we are 
adopting the provisions of the proposal 
as a final rule.
Executive Order 12866 and Regulatory 
Flexibility Act

This rule has been reviewed under 
Executive Order 12866.

Cattle and bison moved interstate are 
moved for slaughter, for use as breeding 
stock, or for feeding. Cattle and bison

not known to be affected with or 
exposed to tuberculosis are already 
allowed to move interstate without 
restriction from modified accredited 
States and accredited-free States, 
including States whose accredited-free 
status has been suspended. We are 
clarifying the regulations with respect to 
requirements for the interstate 
movement of cattle and bison from a 
State whose accredited-free status has 
been suspended. Consequently, this 
action will not have any economic 
impact on those persons affected by this 
rule.

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determinedthat this action will not 
have a significant economic impact on 
a substantial number of small entities.
Executive Order 12372

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.)
Executive Order 12778

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. This rule: (1) Preempts all State 
and local laws and regulations that are 
in conflict with this rule; (2) has no 
retroactive effect; and (3) does not 
require administrative proceedings 
before parties may file suit in court 
challenging this rule.
Paperwork Reduction Act

This final rule contains no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.).
List of Subjects in 9 CFR Part 77

Animal diseases, Bison, Cattle, 
Reporting and recordkeeping 
requirements, Transportation, 
Tuberculosis.

Accordingly, 9 CFR part 77 is 
amended as follows:

PART 77—TUBERCULOSIS

1. The authority citation for part 77 
continues to read as follows:

Authority: 21 U.S.C. I l l ,  1 1 4 ,114a, 1 1 5 -  
1 1 7 ,1 2 0 ,1 2 1 ,134b, 134f; 7 CFR 2.17, 2.51, 
and 371.2(d).

2. Section 77.1 is amended by adding 
in alphabetical order a definition for 
“Accredited-free (suspended) State” to 
read as follows:
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§77.1 D efinitions.
* * * *

A ccreefited-fnee (suspended) 'State.
(l)(i) A State with the status of an 
accredited-free State 4s designated as 
accredited-free (suspended) if 
tuberculosis is detected in any cattle or 
bison in the State.

fii) A State is'qualified Tor 
redesigned onof accredited-free status 
afterthe herd in  «which tuberculosis is  
detected has been quarantined, an 
epidemiological investigation has 
confirmed that the disease has not 
spread from the herd, and all reactor 
cattle and bison ha ve been destroyed.

(2) Accredited-free (suspended)
States: None.
*  sk  i t  4  tk

3. Section 77.3 is revised to read as 
follows:

§ 77.3 M ovem ent from  accredited-free  
States, accredited-free (suspended) States, 
and m odified accredited States.

Cattle or bison not known to be 
affected with or «exposed to  tuberculosis, 
originating in  an accredited-free State, 
an accredited-free (suspended) State, or 
a modified accredited State, may be 
moved interstate without restriction.3

Done in Washington, DC,this T8fh day of 
February 1994.
P atric ia  Jensen,
Acting Assistnnt&acretary.M arkBtingand 
Inspection Sendees.
(FR Dec. 94-4328  Filed 5 -2 4 -9 4 ; 8:45 am]
BILUNG CODE ¿410-34-*»

9 CFR Part 92 
[Docket No. 93-^13^2]

Horses From Portugal

AGENCY: Animal and Riant Health 
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are declaring Portugal free 
of African horse sickness and removing 
Portugal from fliehst of countries which 
the Animal and Plant Health Inspection 
Service considers affected with African 
horse sickness. This action relieves 
certain restrictions on the importation 
into the United States of horses from 
Portugal.
EFFECTIVE DATE: March 14,1994.
FOR FURTHER INFORMATION CONTACT: Dr. 
Harvey A. Kryder, Chief Staff 
Veterinarian, Import-Export Products 
Staff, National Center for Import-Export, 
Veterinary Services, APHIS, USDA,

3 The regulations of the 8tát&ofdestination 
should be consultad before shipments are made 
from accredited-free, accredited-free (suspended) 
and modified accredited States.

room 753, Federal Building, «6505 
Belcrest Road, Hyattsville, MB 20.782, 
(301)436-7885.
SUPPLEMENTARY INFORMATION: 

Background
The regulations on animal 

importations in  9 CFR parts 92 and 94 
(referred to below as the regulations) 
govern the importation into the United 
States of specified animals and animal 
products to prevent the introduction of 
various livestock diseases, including 
African horse sickness (AHS). AHS is a 
fatahequine -viral disease not found in 
the United States.

On November 1 ,1993, we published 
in the Federal Register (58 FR 58304— 
58305, DocketiNo. 93-113-11) a proposal 
to amend the regulations by removing 
Portugal from the -list -in § 92.308(a)(2) of 
countries which the Animal and Plant 
Health Inspection Service considers 
affected with AHS.

We .solicited comments concerning 
our proposed rule for a 30-day period 
ending on November 29,1993. During 
that period, we received two comments, 
both from horse associations. Both 
associations supported the proposed 
rule; one made additional comments not 
related to the proposed rule. Therefore, 
based on the rationale set forth inthe 
proposed rule, we are adopting the 
provisions of.the proposed rule as a 
final rule withoutchange.
Effective Date

This is a substantive rule that relieves 
restrictions, and, pursuant to the 
provisions of5 U.S.C. 553, may be made 
effective less than 20 days after 
publication in the Federal Register.
This rule/removes Portugal from the fist 
in § 92.308(a)(2) of countries which 
APHIS considers affected with AHS. We 
have determined that approximately 2 
weeks are needed to ensure that APHIS 
personnel at ports of entry receive 
official notice of this change in the 
regulations. Therefore, the 
Administrator o f the APHIS bas 
determined that this rule should be 
made effective 15 days after publication 
in the Federal Register.
Executive Order 12866 and Regulatory 
Flexibility Act

This final Tide bas been reviewed 
under Executive Order T2B66.

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12866.

The number Of horses imported into 
the United States is  small;we estimate, 
using 1991 and 1992 figures, that only 
0J2 to 0.3 percent of all horses in *the 
United States have been imported.

Furthermore, «during the last 2 years, 
only onehorse has been imported from 
Portugal. Therefore, we anticipate that 
any increase in  home imports from 
Portugal as a result of this rule will .be 
insignificant.

Principally, this rule will allow horses 
from Portugal to make temporary visits 
to the United States for shows or 
sporting events. Currently, such visits 
are impractical, since horses imparted 
from Portugal must be quarantinedin 
New York for St least *60 days, at a  cost 
to importers of approximately $4,700 
per horse. The rule will allow,horses 
from Portugal making temporary visits 
to the United States to enter through a 
variety of ports and be quarantined for 
a shorter, and’Less-expensive, period. 
Accordingly, though this rule may haye 
a positive economic impact on 
importers bringing horses from Portugal 
into the United States for temporary 
visits, we anticipate that the overall 
economic impact on businesses and 
individuals will «be minimal.

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small'entities.
Executive Order 12778

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. This rule: f l )  Preempts all State 
and local laws and regulations that are 
inconsistent with this rule; (2) has no 
retroactive effect; and*(3) does not 
require administrative proceedings 
before parties may file suit in court 
challenging this rule.
Paperwork Reduction Act

This rule contains no ¡information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act o f1980 (44 LLSiC. 3501 
et seq.).
List of Subjects in 9 CFR Part 92

Animabdiseases, Imports, Livestock, 
Poultry and poultry products, 
Quarantine, Reporting and 
recordkeeping requirements.

Accordingly, 9 CFR -part 92 is 
amended as follows:

PART 92—IMPORTATION OF CERTAIN 
ANIMALS ¿AND ¡POULTRY AND 
CERTAIN ANIMAL AND ¡POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON

1. The authority citation for part 92 
continues to read as follows:
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Authority: 7  U.S:C. 1622; 19 U.S.C. 1306; 
21 U.S.C. 102-105, 111, 114a, 134a, 134b, 
134c, 134d, 134f, 135 ,136  and 136a; 31 
U.S.C 9701; 7 CFR 2.17, 2.51, and 371.2(d).

§92.308 [Amended]
2. In § 92.308, paragraph (a)(2) is 

amended by removing “Portugal,”.
Done in Washington, DC, this 18th day of 

February 1994.
Patricia Jensen,
Acting Assistant Secretary, Marketing and 
Inspection Services.
(FR Doc. 94-4325 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71
[Airspace Docket N o. 93-A SO -22J

Establishment of Class E Airspace; 
Puerto Rico, PR

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: F in a l ru le .

SUMMARY: This action establishes Class 
E airspace at San Juan, Puerto Rico. This 
action reestablishes a portion of airspace 
that was lost as a result of the terminal 
airspace reconfiguration. Controlled 
airspace extending from 1200 feet and 
2700 feet is needed to contain IFR 
operations in the area and to provide 
necessary air traffic services.
EFFECTIVE DATE: 0901 UTC, April 28, 
1994.
FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Patterson, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404) 
305-5585.

SUPPLEMENTARY INFORMATION:

History
On November 19,1993, the FAA 

proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to establish Class E airspace at 
San Juan, Puerto Rico. The terminal 
airspace configuration final rule dated 
August 27,1992, amended the size of 
the 1200 ft. transition area from a 100- 
mile radius of San Juan, Puerto Rico to 
an area extending approximately 15 
miles north of San Juan. This reduced 
area is not adequate to provide 
necessary air traffic services. This action 
will establish 1200 ft. and 2700 ft. Class 
E airspace and replace a portion of the 
airspace that was lost (58 FR 65949).

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received.

The coordinates for this airspace 
docket are based on North American 
Datum 83. This amendment is the same 
as that proposed in the notice with the 
exception of removing Warning Areas 
from the description that are outside 
this Class E airspace and the additional 
of a set of coordinates to more clearly 
describe the actual area. Designations 
for Class E airspace extending upward 
from 700 feet or more above the surface 
are published in paragraph 6005 of FAA 
Order 7400.9A dated June 17,1993, and 
effective September 1 6 ,1993>The Class 
E airspace designation listed in this 
document will be published 
subsequently in the Order.
The Rule

This amendment to part 71 of the 
Federal Aviation Regulations establishes 
Class E airspace at San Juan, Puerto Rico 
to provide controlled airspace for 
aircraft arriving and departing San Juan.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1) is not a 
significant regulatory action under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.
List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by 
reference, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR 
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E .O .10854, 24 FR 9565, 3 CFR, 1 9 59-  
1963Comp., p. 389; 49  U.S.C. 106(g); 14 O R  
11.69.

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9A, 
Airspace Designations and Reporting 
Points, dated June 17,1993, and 
effective September 16,1993, is 
amended as follows;

Paragraph 6005, Class E  airspace areas 
extending upward from  700feet above the 
surface of the earth.
ft  *  *  *  *

ASO PR E5 Puerto Rico, PR—San Juan-
Femando Luis Ribas Dominicci Airport, 
PR

(Lat. 18°27'25" N, long. 66°05'53" W)
That airspace extending upward from 

1,200 feet above the surface beginning at lat. 
18°50' N, long. 68°00' W; to lat. 18945'22.62" 
N, long. 66°54'58.15" W; to lat. 18°33' N, 
long. 64°22' W; to lat. 17°20' N, long. 64°22' 
W; to lat. 17°29' N, long. 64°54' W; to lat. 
17°50' N, long. 65°34' W; to lat. 17°42'N , 
long. 68°00' W; to the point of beginning; 
excluding that airspace within Warning 
Areas W-37QA, W -371, W -373A ; and that 
airspace extending upward from 2,700 feet 
above the surface beginning at lat. 18°33' N, 
long. 64°22' W; to lat. 18°25' N, long. 62°52' 
W- to lat. 17°4T  N, long. 62°23' W; to lat. 
17°22' N, long. 62°59' W; to la t 16°58' N, 
long. 63°00' W; to la t 17°20' N, long. 64°22' 
W ; to the point of beginning; and that 
airspace extending upward from 2,700 feet 
above die surface beginning at lat. 
18°45 '2202" N, long. 66°54'58.15" W; to lat. 
19°00' N, long. 66°10' W; to lat. 19°00' N. 
long. 65°45' W; to lat. 18°45'N , long. 64°22' 
W; to la t 18°33' N, long. 64#22' W; to the 
point of beginning.

v*  i t  f t  f t  f t

Issued in College Park, Georgia, on 
February 7 ,1 9 9 4 .
M ichael J. Powderly,
Acting Manager, A ir Traffic Division, 
Southern Region.
[FR Doc. 94 -4366  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY 
COMMISSION

16 CFR Part 1500

Requirements for Clacker Bails; 
Amendments

AGENCY: Consumer Procftict Safety 
Commission.
ACTION: Final rule.

SUMMARY: The Commission amends its 
existing regulation, under the Federal 
Hazardous Substances Act, that bans 
clacker balls that do not meet specified 
requirements. Hie amendments include 
revising the definition of clacker ball to 
exclude those devices where the balls 
are suspended by plastic rods that are 
integrally molded to the balls and are 
mounted on a pivot so that movement
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of the balls is essentially limited to a 
single plane. The amendments also 
exempt from the ban those clacker balls 
that meet specified maximum ball- 
weight and cord-length specifications 
and a minimum safety factor 
specification. The amendments clarify 
the regulation and benefit consumers, 
manufacturers, importers, distributors, 
and retailers by allowing the marketing 
of currently-banned products that do 
not present the unreasonable risk of 
injury the ban was intended to prevent. 
DATES: The amendments are effective 
March 25,1994.
FOR FURTHER INFORMATION CONTACT: 
Frank Krivda, Division of Regulatory 
Management, Consumer Product Safety 
Commission, Washington, DC 20207; 
telephone (301) 504-0400.
SUPPLEMENTARY INFORMATION:

A. Background
The Commission’s regulations, issued 

under the Federal Hazardous 
Substances Act (“FHSA”), 15 U.S.C. 
1261-1277, ban clacker balls (defined in 
16 CFR 1500.18(a)(7)), unless the 
clacker balls meet the requirements in 
16 CFR 1500.86(a)(5). The regulations 
define clacker balls as consisting of two 
balls of plastic or another material 
connected by a length of line or cord or 
similar connector * * * intended to be 
operated in a rhythmic manner by an 
upward and downward motion of the 
hand so that the two balls will meet 
forcefully at the top and bottom of two 
semicircles thus causing a “clacking” 
sound, which toys present a mechanical 
hazard because their design or 
manufacture presents an unreasonable 
risk of personal injury from fracture, 
fragmentations, or disassembly of the 
toy and from propulsion of the toy or its 
part(s). (But see § 1500.86(a)(5))

These requirements were issued in 
1971 by the Food and Drug 
Administration, which administered the 
FHSA at that time.

The criteria in § 1500.86(a)(5) were 
designed to ensure the safety of the type- 
of clacker ball that was on the market 
before the regulation was issued in 
1971. This type of clacker ball used 
balls that were relatively large and 
heavy, and the balls were mounted on 
flexible cords. The criteria include an 
impact test for the balls and strength 
tests for the cords and attachment 
points.

In August of 1989, Mr. William Hones 
of Fascinations Toys and Gifts, Inc., 
petitioned the Commission to amend its 
requirements for clacker balls to exclude 
products that (1) mechanically restrict 
the motion of the balls to a plane 
perpendicular to a supporting shaft and

(2) withstand impact and centrifugal 
stresses at least 10 times those produced 
in normal use. [1, Tab A ]1 The 
petitioner marketed a product similar to 
a slacker ball but that operated in the 
manner that would be excluded by the 
requested amendment.

The device marketed by the petitioner 
mounted the balls by integrally molding 
them onto the apex of a V-shaped 
plastic member mounted so that the 
arms of the V pivot on a shaft. This 
mounting limits the movement of the 
balls to a single plane that is 
perpendicular to the axis of the shaft. 
Compared to the pre-1972 type of 
clacker balls, the petitioner’s product 
had lighter balls and shorter mounting 
arms. Because of this, the petitioner’s 
product did not generate the impact or 
centrifughi forces that the earlier clacker 
balls did. The Commission’s staff agreed 
that the criteria of § 1500.18(a)(5) vastly 
exceeded the stresses generated by 
petitioner’s device and by various other 
brands and types of clacker balls that 
were on the market.

After considering the petition, the 
Commission decided that the term 
“clacker ball” did not encompass the 
product marketed by thè petitioner and 
similar products. The Commission (3-0) 
also directed the staff to prepare, for the 
Commission’s consideration, a draft 
Federal Register notice that would 
propose to amend the definition of 
clacker ball to explicitly exclude 
petitioner’s and similar products and to 
amend § 1500.86(a)(5) to exempt clacker 
balls meeting maximum ball-weight and 
cord-length specifications and a 
minimum safety factor specification. On 
June 25,1993, die Commission 
published proposed amendments in the 
Federal Register. 58 FR 34385. The 
period for public comment on the 
proposal ended on September 8,1993; 
no comments were received.
B. Procedure

A regulation such as the 
Commission’s clacker ball regulation is 
issued under section 3(e) of the FHSA, 
15 U.S.C. 1262(e), which applies to 
determinations that a toy or other article 
intended for use by children presents a 
mechanical, electrical, or thermal 
hazard and is thus a hazardous 
substance pursuant to section 2(f)(1)(D), 
15 U.S.C. 1261(f)(1)(D). The original 
issuance of such a regulation would be 
governed by the procedure in section 
3(f) of the FHSA, 15 U.S.C. 1262(f), 
which specifies a three-stage rulemaking 
procedure that is initiated by the

< Numbers in brackets represent the number of a 
relevant document in Appendix 1 (List of Relevant 
Documents) at the end of this notice.

publication of an advance notice of 
proposed rulemaking (“ANPR”). The 
amendments issued below, however, 
eliminate from the scope of the rule 
those products that do not present the 
mechanical risk that the regulation 
originally intended to cover. 
Accordingly, since new obligations are 
not being imposed, sections 3 (e) and (f) 
do not apply. In addition, the provisions 
of section 3(f) governing the required 
content of the ANPR show that the 
ANPR is intended to apply only to cases 
where new requirements are being 
imposed and not to the case where 
previously covered products are being 
exempted or otherwise released from 
coverage. Therefore the two-stage 
rulemaking procedures of the 
Administrative Procedure Act, 5 U.S.C. 
553, apply.
C. The Amendments

A m ended § 1500.18(a)(7). As 
explained above, the device marketed 
by the petitioner was mounted on 
plastic rods so that the balls move only 
in a single plane. This prevents off- 
center hits of the balls, and the 
limitation to “plastic” material should 
limit any likelihood of loose particles 
caused by flaking or fragmentation of 
the balls. The Commission determined 
that the definition of clacker ball did not 
cover the petitioner’s device, or similar 
devices with these features. Therefore, 
the amendments add language 
specifically stating that the definition of 
clacker ball “does not include products 
that are constructed such that the 
connecting members consist of plastic 
rods integrally molded to the balls and 
are mounted on a pivot so that 
movement of the balls is essentially 
limited to a single plane. ”

A m ended § 1500.86(a)(5). As - 
discussed above, the Commission 
concluded that the criteria in the 
current exemption in § 1500.86(a)(5) are 
too stringent for the lighter and smaller 
clacker balls that are currently on the 
market, which have balls with masses of 
less than 12 grams each and pivot 
lengths of less than 180 mm (7.1 
inches). Accordingly, the staff examined 
how the exemption criteria might be 
changed so that they would be more 
appropriate for these lighter and smaller 
clacker balls. The criteria that must be 
changed in order to do this are (1) The 
cord-strength requirement of 
§ 1500.86(a)(5)(i)(B), (2) the ball-impact 
test in § 1500.86(a)(5)(ii)(B), (3) the cord- 
strength test of § 1500.86(a)(5)(ii)(D), 
and (4) the holding-device strength test 
of § 1500.86(a)(5)(ii)(E). These criteria 
are discussed separately below. How the 
formulae for adjusting these factors were 
derived is explained in detail in the
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report “Engineering Analysis 
Supporting Proposed Amendments to 
the Clacker Ball Regulation at 16 CFR 
Sections 1500.18(a)(7) and 
1500.86(a)(5),“ Scott R. Heh, CPSC 
Directorate for Engineering Sciences, 
December 1992 [6, Tab B]. For clacker 
balls with masses of 12 grams or more, 
or with pivot lengths of 180 mm Or 
more, the current provisions of the 
regulation will continue to apply*

Cord-strength test. The staff 
calculated the safety factor that the 
current regulation applied to the large 
and heavy clacker balls that the 
regulation was intended to address and 
determined that it provides a cord- 
strength safety factor, for those clacker 
balls, of approximately 35. Therefore, 
this safety factor was also applied to the 
reduced forces proposed to be allowed 
when testing the cord strength of 
smaller and lighter clacker balls, 
v The tensile forces applied to the cord 
of a clacker ball during use are mainly 
due to the centrifugal forces generated 
by the motion of the balls. The 
centrifugal force of an object is equal to 
the mass of.the object times its 
acceleration, which in turn is a function 
of the velocity of the object and the 
radius of the curve being traveled by the 
object. The velocity of the ball is 
established by specifying a maximum 
“clack” rate of 20 clacks per second. (As 
specified in the definition of clacker ball 
at § 1500.18(a)(7), a clack is produced 
when the two balls collide at the top 
and bottom of their semicircular paths. 
The highest clack rate that the 
Commission’s staff was able to achieve 
in testing was 17 clacks per second.)

Applying the safety factor of 35, the 
adjusted cord strength value in Newtons 
can be calculated by 0.1382{mb)(Rp), 
where mb is the mass of a single ball in 
grams and Rp is the radius of the arc 
described by the hall (pivot length) in 
mm. Accordingly, the Commission is 
amending the regulation as set forth 
below so that this adjusted cord strength 
value will be one of the criteria for 
exempting the smaller and lighter 
clacker balls described above.

Ball-im pact test. The current 
regulation provides that a clacker ball 
shall be tested by 10 drops of a 5-lb steel 
weight from a height of 48 inches. The 
Commission’s staff determined that this 
provides a safety factor of about 20 for 
the large and heavy clacker balls for 
which the test was designed.

The clacker ball experiences an 
impact related to the magnitude of the 
kinetic energy it achieves in use, which 
is a function of the mass of the clacker 
ball times its velocity. The velocity can 
be calculated from the “clack rate,” 
which, as described above, is assumed

to be 20 clacks per second. Accordingly, 
the height from which a 5-lb weight 
must be dropped in order to achieve an 
impact equal to what the clacker ball 
can generate, times the safety factor of 
20, can be calculated as 
179x10- 5(mb)(Rp2), where mb is the 
mass of a single ball in grams and Rp is 
the radius of the arc described by the 
ball (pivot length) in mm. Accordingly, 
the Commission amends its regulations 
to allow this adjusted drop height value 
to be one of the criteria for exempting 
the smaller and lighter clacker balls 
described above.

Holding dev ice test force. Preseat 
§ 1500.86(a)(5)(ii)(E) provides that the 
device for holding the cords together 
shall be tested by applying a force of 50 
lb to each cord separately, while the 
holding device is clamped in position. 
Since this is half the force provided by 
the current regulation for the cord- 
strength test, the Commission amends • 
its regulations to allow an adjusted 
holding device test force of half the 
adjusted cord-strength test force, to 
exempt the smaller and lighter clacker 
balls described above.
D. Metric Units

Current Federal policy encourages the 
use of metric units in regulations. Exec. 
Order No. 12770, 3 CFR, 1991 Comp., p. 
343. Accordingly, wherever current 
§ 1500.86(a)(5) uses inch/pound units 
that can be specified instead in metric 
units, the amendments proposed below 
give the corresponding metric units as 
the primary criteria, with the 
inch/pound equivalent in parentheses.
E. Correction

The exemptions at § 1500.86(a)(5) 
have a typographical error in the table 
in § 1500.86(a)(5)(vi). The word “rental” 
in the heading of the first column 
should be “retail.” Accordingly, the 
amendments issued below correct this 
discrepancy. r
F. Effective Date

This amendment grants an exemption. 
A delayed effective date of 30 days from 
the date a final rule is issued will be 
sufficient for parties to test their 
products to determine whether the 
products comply with the amended 
regulation. Accordingly, these 
amendments will become effective 
March 28,1994.
G. Regulatory Flexibility Act 
Certification

When an agency undertakes a 
rulemaking proceeding, the Regulatory 
Flexibility Act (Pub. L. 96-354 ,5  U.S.C. 
601 et seq.) generally requires die 
agency to prepare initial and final

regulatory flexibility analyses describing 
the impact of the rule on small 
businesses and other small entities. The 
purpose of the Regulatory Flexibility 
Act, as stated in section 2(b) (5 U.S.C.
602 note), is to require agencies, 
consistent with their objectives, to fit 
the requirements of regulations to the 
scale of the businesses, organizations, 
and governmental jurisdictions subject 
to the regulations. Section 605 of the 
Act provides that an agency is not 
required to prepare a regulatory 
flexibility analysis if the head of the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities.

The Commission’s Directorate for 
Economics prepared Initial and Final 
Regulatory Flexibility Act Analyses to 
examine the effect of the rule on small 
entities. [6, Tab D.; 8, Tab D] The 
findings of the Final Regulatory 
Flexibility Analysis are repeated below.

The potential cost of th e ru le  includes  
the possibility o f future injury or death  
associated w ith  th ese p rod u cts, i f  that 
w ere due to  less safe clack er balls being  
on the m arket because the exem ption  
criteria of the regulation w ere m ade less  
stringent. The Com m ission has no  
inform ation that w ou ld  support a 
conclusion  th at th is w ill occur.

The Commission is aware of 13 
incidents from January 1,1973, through 
1992 that were associated with clacker 
balls. [6, Tab Q  Three of these incidents 
involved fatalities, hi one of these fatal 
incidents, a child strangled when she 
got the cord of a clacker ball around her 
neck. In the two others, infants were 
asphyxiated when clacker balls 
obstructed their airways. Such 
strangulation and asphyxiation hazards 
are not addressed by the current 
requirements for clacker balls.

The remaining 10 incidents involved 
injuries incurred when users were hit 
with clacker balls (4), fell on clacker 
balls (2), or ingested a piece of broken 
clacker ball (1), or involved a bum (1) 
or poisonings (2) associated with clacker 
balls thatmade a cracking sound and 
emitted smoke when the balls struck 
each other. None of these incidents is 
known to be due to any deficiency in 
the clacker balls’ impact resistance, cord 
strength, or holding-device strength.

Based on the available 
epidemiological and engineering 
information, no potential injuries or 
deaths are expected to be associated 
with the amended definition and 
exemption. Accordingly, no significant 
costs are expected to be associated with 
these changes.

The am ended definition and  
exem ption w ill provide benefits to  
m arketers of the p roduct by allow ing th e
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continued marketing of these products 
as toys and novelties. Marketers would 
also benefit through an elimination of 
any uncertainty about enforcement of 
the existing regulations, and the 
regulation’s effects on future product 
development would be clarified. The 
marketers would also benefit by 
avoiding any cost increases that would 
be caused by having to come into 
compliance with the present regulation.

Consumers obtain utility from the use 
of these products. Sales in 1990 of 
products similar to the petitioner’s are 
estimated at 10—12 million units, which 
were valued at $25—30 million. Sales in 
1991 declined to about one million 
units, and 1992 sales were around two 
million units. Sales of lightweight, 
short-cord clacker balls are thought to 
be insignificant compared to the number 
of products like the petitioner’s that are 
marketed. However, the available 
information is not sufficient to enable 
an accurate estimate. To the extent that 
consumers enjoy the use of these 
products, their continued availability is 
a benefit, and the loss of this product on 
the market would be a loss to 
consumers.

All the firms known to be currently 
marketing these products are small 
firms. The rule is expected to have a 
positive impact on these firms.

For the reasons given above, the 
Commission concludes that the 
amendments to the Commission’s 
regulations for clacker balls, issued 
below, will not have any significant 
adverse economic effect on a substantial 
number of small entities.
H. Environmental Considerations

Pursuant to the National 
Environmental Policy Act, and in 
accordance with the Council on 
Environmental Quality regulations and 
CPSC procedures for environmental 
review, the Commission preliminarily 
assessed the possible environmental 
effects associated with the proposed 
amendments to the clacker ball 
regulations. [6, Tab D] Because that 
assessment found that there were no 
significant environmental effects from 
the rule, no final assessment is required.
List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous 
materials, Hazardous substances, 
Imports, Infants and children, Labeling, 
Law enforcement, Toys.
I. Conclusion

For the reasons given above, the 
Commission amends 16 CFR part 1500 
as follows:

PART 1500—[AMENDED]

1. The authority citation  for part 1 5 0 0  
is  revised to read as follow s:

Authority: 15 U.S.C. 1261-1277.

2. Section 1 5 0 0 .1 8 (a )(7 ) is am ended  
by replacing the second  sentence w ith  
tw o new  sentences to read as follows:

§ 1500.18 Banned toys and other banned 
articles intended for use by children.
A  A  A  *  it

(a) * * *
( 7 ) *  * * (But see § 150 0 .8 6 (a )(5 ).)  

This does not include p roducts that are  
constructed  so that the connecting  
m em bers consist o f p lastic rods  
integrally m olded to  the balls and are  
m ounted on a p ivot so that m ovem ent 
of the balls is essentially lim ited to a 
single plane.
A  A  A  A  A

§1500.86 [AMENDED]
3. Section 1 5 0 0 .86(a )(5 )(i)(B ) is 

am ended by:
a. Replacing “ 10 0  p ou n d s” w ith “ 4 45  

N ew tons (100  p ou nd s)” and
b. Adding a new  senten ce at the end  

of the paragraph, to  read as follows:

§ 1500.86 Exem ptions from  classification  
as a banned toy or o ther banned artic le fo r 
use by children.

(a) * * ?
(5) * * *
(i) * * *
(B) * * * Clacker balls w here the  

m ass of each  ball is  less than 12 gram s  
(0 .42  oz.) and the d istan ce betw een the  
center of the pivot and the center of the  
ball cannot exceed  1 8 0  m m  (7.1 inches) 
m ay have a m inim um  cord  breaking  
strength of less than  4 4 5  N ew tons (100  
pounds), as com puted  by the following  
form ula:

Adjusted Cord Breaking Strength in 
Newtons=0.1382(mb) (Rp), where nib=mass of 
a single ball in grams and 

Rp=pivot length in mm.
* ** Ar * * '

4. Section 1500 .86(a )(5 )(ii)(B ) is 
am ended by:

a. Replacing “ 5-p ou n d ” w ith “ 2 .2 5  kg 
(5-pound)”

b. Replacing “ 2V 4-inch” w ith  “ 57-m m  
(2 Vi-inch)

c. Replacing “ 4 8  in ch es” w ith “ 1 2 2 0  
m m  (48 in ch es)”

d. Replacing “ 2 3/a-inch w ith “ 60-m m  
(2 3/a-inch)” and

e. Adding a senten ce after the first 
sentence and before the last sentence, to  
read as follows:

§ 1500.86 Exem ptions from  classification  
as a banned toy or o ther banned artic le fo r 
use by children.

(a) * * *

(5) * * *
(ii) * * * ,
(B)* * * Clacker balls where the mass 

of each ball is less than 12 grams (0.42 
oz.) and the distance between the center 
of the pivot and the center of the ball 
cannot exceed 180 mm (7.1 inches) may 
be tested by dropping the impact weight 
from a height of less than 1220 mm (48 
in.), where the height is computed as 
follows:

Adjusted drop height in 
mm=179xl0-5 (mb) (Rp2), where 
nib=mass of a single ball in grams and 

Rp=pivot length in mm. * * *
A  A  A A A

5. Section 1500.86(a)(5)(ii)(D) is 
amended by:

a. Replacing “100-pound” with “445 
Newton (100-pound)” and

b. Adding two sentences before the 
last sentence, to read as follows:

§1500.86 Exem ptions from  classification  
as a banned toy or other banned article foi 
use by children.

(a) * * *
(5 ) *  *  *
(ii)* * * ,
CD) * * * Clacker balls where the 

mass of each ball is less than 12 grams 
(0.42 oz.) and the distance between the 
center of the pivot and the center of the 
ball cannot exceed 180 mm (7.1 inches) 
may be tested with a force of under 445 
Newtons (100 pounds). The test force 
for these clacker balls shall be the same 
as the cord breaking strength calculated 
in § 1500.86(a)(5)(i)(B). * * * 
* * * * *

6. Section 1500.86(a)(5)(ii)(E) is 
amended by:

a. Replacing “50-pound” with “222- 
Newton (50-pound)” and

b. Adding two sentences after the first 
sentence and befote the last sentence, to 
read as follows:

§ 1500.86 Exem ptions from  classification  
as a banned toy o r o ther banned article for 
use by children.

(a) * * *
(5) * * *
(ii) * * *
(E) * * * Clacker balls where the 

mass of each ball is less than 12 grams 
(0.‘42 oz.) and the distance between the 
center of the pivot and the center of the 
ball cannot exceed 180 mm (7.1 inches) 
may have their holding device tested 
with a force of less than 222 Newtons 
(50 pounds). The holding device test 
force for these clacker balls shall be half 
of the cord breaking strength calculated 
in § 1500.86(a)(5)(i)(B). * * *
* * * * *

§1500.86 [Am ended]
7. Section 1500.86(a)(5)(iv)(C) is 

amended by:
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a. Replacing “ one-quarter in ch ” w ith  
“6 mm (V4 in ch )” and

b. R eplacing “ one-eighth in ch ” w ith  
“3 m m  (Vs in ch )” .

8. Section 1500 .86(a)(5)(v i) is 
amended by replacing “ ren tal” in the 
heading of the first colum n of the table 
with “retail”.

Dated: February 18,1994.
Sadye E. Dunn,
Secretary, Consumer Product Safety 
Commission.

Appendix 1—List of Relevant 
Documents
(This Appendix will not be printed in the 
Code of Federal Regulations.)

1. Briefing Package—Petition HP 90-2—  
Clacker Balls: Executive Summary and 
briefing memorandum “Petition HP 90-2 : 
Clacker Balls,” John D. Preston, Project 
Manager, CPSC Directorate for Engineering 
Sciences, dated Jan. 27 ,1992 , with Tabs A,
C, and F-J.

TAB A—Petition.
TAB C—Photograph of petitioner’s clacker 

ball.
TAB F—Memorandum from Debbie 

Tinsworth, CPSC/EPHA, to John Preston, 
CPSC/ESME, “Clacker Ball Incident Data,” 
April 18,1991.

TAB G—Memorandum from Terrance R. 
Karels, CPSC/ECPA to John Preston, Project 
Manager, “Clacker Ball Petition, HP 9 0 -2 ,” 
July 23,1991.

TAB H—Memorandum from John Preston, 
CPSC/ESME, “Petition HP 90-2 , Clacker 
Balls,” October 4 ,1991.

TAB I—Memorandum from Bob Poth, 
CPSC/CERM, to John Preston, Project 
Manager, CPSC/ESME, “Background of CE . 
Action on ‘Newton’s Yo-Yo’,” Sept. 18,1991. 

TAB J—Proposed Enforcement Policy.
2. Tape recording of Commission briefing 

on March 2 5 ,1 9 9 2 .,
3. Memorandum from John Preston, Project 

Manager, to the Commission, “Response to 
Commission Request for Options and 
Resource Estimates to Respond to the Clacker 
Ball Petition,” June 5 ,1992 , with revised vote 
sheet.

4. Commissioners’ ballot vote sheets, 
signed June 29-30 ,1992 .

5. Letter from the Commission’s Secretary 
to Mr. William G. Hones, President of 
Fascinations Toys and Gifts, Inc., dated Sept.
2 3 .1992.

6. Briefing package “Proposed 
Amendments to the Clacker Ball Regulation 
at 16 CFR Sections 1500.18(a)(7) and 
1500.86(a)(5),” consisting of Executive 
Summary, briefing memorandum, and Tabs 
A-E.

Briefing Memorandum, “Proposed Rule 
Amending the Clacker Ball Regulation at 16 
CFR § 1500.18(a)(7) and § 1500.86(a)(5),” 
April 1 3 ,1993>

TAB A—Photographs of products.
TAB B—Engineering report from Scott 

Heh, ESME, “Engineering Analysis 
Supporting Proposed Amendments to the 
Clacker Ball Regulation at 16 CFR Sections 
1500.18(a)(7) and 1500.86(a)(5),” December
17.1992.

TAB C—Memorandum from Suzanne P. 
Cassidy, EPHA, "Injuries and Deaths 
Associated with Clacker Balls,” Feb. 1 ,1993.

TAB D—Memorandum from A. Homan, 
ECPA, to Scott R. Heh, ESME, “Regulatory 
Flexibility and Regulatory Analyses, 
Economic and Environmental Assessments: 
Proposed Amendments to the Clacker Ball 
Regulations,” December 10 ,1992.

TAB E—Draft Federal Register notice
7. 58 FR 34385 (June 25,1993).
8. Briefing memorandum from Scott Heh, 

Project Manager, to the Commission, “Final 
Rule Amending die Clacker Ball Regulation 
at 16 C.F.R. Sections 1500.18(a)(7) and 
1500.86(a)(5), with Tabs A -E, dated January 
19 ,1994 :

TAB A—Photographs of Products.
TAB B—Memorandum from Suzanne 

Cassidy EPHA, to Scott Heh, Project 
Manager, “Injuries and Deaths Associated 
with Clacker Balls,” dated February 1 ,1993.

TAB C—Memorandum from Suzanne 
Cassidy, EPHA, to Scott Heh, Project 
Manager, “Data Update on Injuries and 
Deaths Associated with Clacker Balls,” dated 
November 4 ,1993 .

TAB D—Memorandum from A. Homan, 
ECPA, “Regulatory Flexibility and Regulatory 
Analyses, and Economic Assessments: Final 
Regulatory Amendments to the Clacker Ball 
Regulation,” dated December 1 ,1993.

TAB E—Draft Federal Register notice.

[FR Doc. 94-4359 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6355-01-P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner

24 CFR Parts 201 and 202
[Docket No. R -9 4 -1 636; F R -3021-F -02 ]

RIN 2502-A F29

Tiered Pricing

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 

* Commissioner, HUD.
ACTION: Final rule.

SUMMARY: This rule implements section 
203(t) of the National Housing Act. That 
section prohibits tiered pricing 
involving a variation in mortgage charge 
rates that exceeds two percentage points 
for FHA insured mortgages made by a 
mortgagee in an area. The purpose of the 
rule is to eliminate a mortgagee’s 
discriminatory pricing of FHA insured 
Mortgages in a particular area that 
would either discourage home 
purchases or place an unfair burden of 
costs on the borrower. The rule also 
implements section 539(a)(2) of the 
National Housing Act by providing a 
procedure for requests for determination
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of a mortgagee’s compliance with tiered 
pricing restrictions or compliance by a 
mortgagee or Title I lender with related 
prohibitions on establishing minimum 
loan amounts.
EFFECTIVE DATE: March 28,1994.
FOR FURTHER INFORMATION CONTACT: 
William Heyman, Director, Office of 
Lender Activities and Land Sales 
Registration, Department of Housing 
and Urban Development, room 9156,
451 Seventh Street SW., Washington,
DC 20410, Telephone Number (202) 
708-1824; TDD telephone number (202) 
708-4594. (These are not toll-free 
numbers.)
SUPPLEMENTARY INFORMATION:

I .  In tro d u c tio n

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget, under section 
3504(h) of the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3501-3520), and 
assigned OMB control numbers 2502- 
0265 and 2502-0059.

Section 330(a) of the Cranston- 
Gonzalez National Affordable Housing 
Act, entitled “Limitation on Tiered 
Pricing Practices,” amended Section 203 
of the National Housing Act to add 
subsection (t). The new provision 
restricts “tiered pricing” of single family 
FHA-insured'mortgages. “Tiered 
pricing” occurs when a mortgagee varies 
its charges for the same type of mortgage 
in the same area, usually based on the 
principal amount of the loan.

Under section 203(t), no mortgagee 
may make or hold FHA insured 
mortgages if the customary lending 
practices of the mortgagee, as 
determined by HUD, provide for 
variations of more than two percentage 
points in the mortgage charge rate based 
on interest rate, level of discount points, 
loan origination fees, or any other 
amount charged to a mortgagor by the 
mortgagee with respect to a mortgage 
made within a designated area. The 
sectioh is concerned with lending 
practices that may unfairly impose costs 
and charges that are higher for smaller 
loans than for larger loans.

HUD published^ a proposed rule on 
July 14,1993, 58 FR 37885, with a 
request for public comments. HUD 
received 37 public comments. More 
than half were from State Bankers 
Associations; comments also were 
received from the American Bankers 
Association, the Mortgage Bankers 
Association, and mortgagees. The 
following section summarizes the 
principal points of the public 
comments, explains how HUD has 
responded to the public comments, and
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explains additional changes that HUD 
has made in the final rule»
n . Public Comments and Provisions of 
Final Rule
G eneral

Most of the commenters agreed that 
tiered pricing in the form of excessive 
variation in mortgage charge rates 
should be discouraged» but most 
commenters also argued that the 
proposed rule would drive mortgagees 
away from the FHA programs. The 
principal reasons cited were the failure 
of the proposed rule to recognize 
legitimate differences in pricing based 
on the fact that lower balance loans cost 
more to originate, and excessive 
recordkeeping requirements in the 
proposed rule. HUD believes that the 
commenters have overstated the 
burdensome effect of the proposed rule 
(as distinguished from the statutory 
command). HUD has concluded, 
however, that the lending community 
will benefit from additional information 
concerning the manner in which HUD 
intends to apply the final rule. The 
following discussion should provide 
additional information on HUD's 
intentions that may alleviate some of the 
commenters' concerns.

Many commenters observed that the 
two percentage point Kmit on variation 
m mortgage charge rates mayforce 
mortgagees to either suffer losses on the 
smallest loans (which must still be 
offered due to an earlier statutory 
provision) or overprice the largest loans. 
Either effect could lead mortgagees to 
withdraw from FHA single family 
programs, in this rale, HUD has 
attempted to interpret the statute in a 
way that preserves the ability of 
mortgagees to participate profitably in 
FHA single family programs while 
honoring the letter and spirit of the 
statute.
Calculation and Com parison o f  
M ortgage Charge R ate
A. General

Many commenters expressed 
confusion over how mortgage charge 
rates would be calculated and how HUD 
would determine which variations in 
charges were acceptable. Mortgages will 
be compared to determine excess 
variations in mortgage charge rates only 
if: (1) They are of the same mortgage 
type, (2) from the same area and (3) the 
amounts charged by the mortgagee were 
determined on.the same day or during 
some other reasonably limited period. 
Items 1 and 2 will be discussed in more 
detail later under separate headings.
The purpose of the comparison is to 
determine whether a mortgagee’s

customary lending practices include 
either variations in mortgage charge 
rates (determined primarily by die 
discount point spread for each interest 
rate offered) that exceed two percentage 
points, or lesser variations that are 
unrelated to variations in the 
mortgagee’s actual costs in making 
loans.

B. Two Percentage Point Variation
As explained in the preamble to the 

proposed rule, HUD’s determination of 
whether the permissible two percentage 
point variation is exceeded will 
primarily be based on a review of 
discount points charged by the 
mortgagee. The rule prevents a 
mortgagee from offering an interest rate 
only for certain size loans. For any given 
interest rate offered in an area for a 
mortgage type during the time period 
under review, mortgages should be 
available to all applicants without a 
difference in discount points of greater 
than two percentage points. Charges 
collected by the mortgagee for third 
party services would not be considered • 
for tiered pricing purposes. HUD’s 
experience is. that all mortgagees 
typically will collect the maximum 1% 
origination fee so that the fee will be 
disregarded in reviewing variations in 
charges

HUD expects a mortgagee to charge a 
mortgagor only the origination fee, 
discount points and interest to cover its 
costs (excluding payments for third 
party services). HUD regulations do not 
permit mortgagees to charge other fees 
such as document preparation fees or 
closing fees for services provided by 
their own employees. (Some mortgagees 
are permitted to use appraisers and/or 
inspectors on their staffs. For purposes 
of this rule, the amounts collected by a 
mortgagee for the services of its staff 
appraisers and/or inspectors are 
considered analogous to third party 
services and are not included in 
mortgagee charges.)

Thus, for purposes of the two 
percentage point variation there will 
ordinarily be no need to consider other 
fees or charges. Mortgagees that 
establish other fees or charges should be 
certain that they are acceptable to the 
local HUD Office as reasonable and 
customary. Mortgagees are also on 
notice that HUD will consider them in 
determining compliance with the two 
percentage point limitation on 
variations even if the spread in discount 
points among mortgages is less than two 
percent

Several commenters noted that any 
flat fee will necessarily have a greater 
impact on the mortgage charge rate for 
a small; loan than for a larger loan,

making it more difficult to  comply with 
the two percent variation. It is probable 
that Congress did not expect significant 
flat fees for services to be charged by the 
mortgagee because such services are 
ordinarily to be compensated through 
the 1% origination fee. However, the 
statutory definition of mortgage charge 
rate refers to “any other amount charged 
to a mortgagor with respect to an 
insured mortgage.” The Department 
interprets this language as excluding flat 
fees for mortgagee services distinct from 
the actual making of the loan (justifying 
the treatment of staff appraisers and 
staff inspectors described abo ve) but the 
Department finds no blanket authority 
to disregard any flat fees charged by the 
mortgagee for any part of its role in the 
actual underwriting and closing process. 

Two commenters addressed file 
proposed § 202.20(d) which would 
require that any interest rate offered for 
a mortgage type be available for 
mortgages of any principal amount. 
HUD has responded to one comment by 
clarifying in the final rule that this 
requirement applies only within an area 
as defined by the rule. Another 
commenter argued that the proposed 
rule conflicted with the tiered pricing 
statute because the proposed rule would 
require a mortgagee to recover a 
variance in costs in making different 
loans through variances in points rather 
than interest rates, whereas the statute 
left to the mortgagee the discretion to 
recover differences through either 
means or a combination of them. The 
commenter is correct that the statute 
refers to variations between mortgage 
charge rates instead of variations m 
discount points. If HUD permitted 
certain interest rates to be reserved for 
certain size loans> HUD would have 
needed to propose a rule that in all 
cases required, a mathematical 
calculation of a specific mortgage charge 
rate, taking; into account at least interest 
rates, discount points and origination 

• foes Under such an approach a 
mortgagee could have reserved certain 
interest rates for certain foans.

Such an approach may have been 
closer than die proposed rule to the 
literal language of the statute. HUD 
determined that the statute permitted a 
different and less complex approach.
The compliance burden on mortgagees 
as well, as the monitoring burden on 
HUD is greatly reduced if the primary 
comparison between mortgages is 
limited to discount points only so  that 
no calculation is required. A single 
commenter objected to this approach, 
while nearly all commenters urged a 
reduction in regulatory burden. HUD 
will use its simplified approach of 
focussing on one component of the
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mortgage charge rate (discount points) 
in lieu of a more complex and 
burdensome approach.
C. Variation in Costs

For a mortgagee which is in 
compliance with the two percentage 
point limitation on variation in 
mortgage charge rates, the statute also 
requires that HUD ensure that any 
variations in mortgage charge rates “are 
based only on actual variations in fees 
or costs to the mortgagee to make the 
loan.” This requirement was contained 
in the proposed rule in § 202.20(a).
Many commenters expressed concern 
over how HUD would determine the 
costs to make a loan. In effect, 
commenters wanted to know whether 
HUD would look solely at a mortgagee’s 
direct expenditures and overhead in 
determining the cost of making a loan or 
whether the origination fees and value 
of servicing rights generated in making 
the loan would also be considered to 
arrive at a net cost. Loans of different 
sizes might appear to have similar costs 
until origination fees and servicing 
value are considered.

Origination fees necessarily vary 
because they are set at 1% of the loan 
amount. Commenters also explained 
that servicing value might be 
nonexistent for the smallest loans but 
could be a significant factor that 
partially or completely offsets costs for 
a larger loan. If these items were 
considered so that net costs were 
compared and points were allowed to 
make up the difference in net costs 
between small and large loans, 
mortgagees would have less difficulty in 
complying with the rule.

HUD did not address this issue 
specifically in the proposed rule. HUD 
agrees with commenters that the statute 
was not intended to prevent 
consideration of the variations in 
origination fee income and servicing 
values as factors offsetting other 
variations in costs. HUD has added 
language to § 202.20(a) of the final rule 
to clarify that net costs will be 
considered. Section 202.20(a) has also 
been revised to improve organization.

One commenter proposed that 
variation in mortgage charge rates up to 
two percentage points be permitted 
whenever the mortgagee can 
demonstrate that it is not recovering for 
any mortgage more than its average cost 
to originate all mortgages. “The lender 
should be prohibited from creating 
classes of mortgages and allocating 
differing costs to those classes,” wrote 
the commenter. The Department agrees 
that the mortgagee may allocate the 
same average basic cost for all mortgages 
within a mortgage type, or for all

mortgages, provided that this approach 
is documented in the mortgagee’s 
records. Information submitted by 
commenters suggested that mortgagees 
do have information on the average 
basic cost of originating an FHA-insured 
mortgage (without considering the value 
of servicing) produced by allocating 
general overhead among the mortgages 
originated. One commenter used an 
estimate of $1,000 “unit cost” plus a 
commission that varied with loan size, 
resulting in a cost range of $1,175- 
$1,700 for loans of $25,000-n$100,000. 
Another reported typical loan costs of 
$1500-$1800. Another stated that all 
FHA-insured single family mortgages, 
regardless of size, cost approximately 
the same to originate. An industry study 
by the Mortgage Bankers Association of 
America based on 1991 data from 185 
mortgagees (not limited to FHA-insured 
mortgages) indicated somewhat higher 
expenses for producing a loan—an 
average of $2,332 for all companies 
studied, $2,183 for companies that 
purchase less than 10% of their loan 
production, and $1,884 for the ten 
companies in the study with the highest 
profit. HUD will not question a 
mortgagee that documents its costs by 
using an average basic production cost 
in these ranges for all sizes of FHA- 
insured mortgages and any additional 
documented costs varying directly due 
to loan size, such as for commission. A 
mortgagee that wants to justify its costs 
variations by using differing basic costs 
for particular mortgages within a 
mortgage type will need to document 
any actual difference in costs but will 
not be prohibited from attempting to do 
so.
D. Other Comments on Mortgage Charge 
Rates

A few commenters disagreed 
completely with HUD’s approach to 
determining mortgage charge rates. They 
argued that HUD should use the annual 
percentage rate (APR) determined under 
the Truth in Lending Act as the 
mortgage charge rate. HUD considered 
this approach when developing the 
proposed rule but did not pursue the 
idea. The APR could be useful in 
determining compliance with the two 
percentage point limit on variation, but 
the simplicity of comparing two APRs 
does not seem to be any great advantage 
over the simplicity of comparing 
discount points under the proposed 
rule. Use of the APR could not help to 
determine whether variations in fees 
and charges within the two percentage 
point limitation were justified. In 
addition, the APR includes charges not 
under the control of the mortgagee, such 
as charges for the appraisal, credit

report and other third party closing 
services, that would distort the 
application of the two percent tolerance 
that Congress intended to be applied 
only to mortgagee charges. It might be 
possible to develop some other 
tolerance applied to APR variations that 
approximated the effect of the two 
percent variation for mortgage charge 
rates, but HUD has no clear authority to 
abandon the specific terms of the 
statute. If Congress had intended that 
HUD attack the tiered pricing problem 
through comparison of APRs, it could 
easily have said so instead of 
developing the distinct concept of 
mortgage charge rates.

Two commenters questioned the 
statement in the preamble to the 
proposed rule that HUD would review 
any practices that pass closing costs and 
charges to the seller, in addition to 
items paid by the mortgagor. The 
commenters stated that HUD lacked 
statutory authority to review fees 
charged to the seller. One stated that at 
a minimum the rule should clarify that 
fees paid by the seller should be 
reviewed to determine whether they 
were charged to circumvent the tiered 
pricing rule and that there would be no 
other scrutiny.

The commenters’ remarks regarding 
statutory authority presumably refer to 
the statutory definition of “mortgage 
charge rate” as including various items 
“charged to a mortgagor with respect to 
an insured mortgage.” This could 
exclude some items that a mortgagee 
would not charge to a mortgagor, such 
as a seller’s share of a settlement fee in 
a jurisdiction in which sellers share 
responsibility for the mortgagee’s cost of 
conducting a settlement. HUD does not 
agree that the law precludes review of 
one or more items of closing costs 
merely because actual payment may 
have been made by the seller in the 
particular transaction. The law applies 
to the mortgagee’s customary lending 
practices, not to the terms negotiated 
between particular sellers and buyers.

For example, assume that the parties 
to the sale are able to negotiate the 
manner in which they will share the 
responsibility for paying discount 
points to the mortgagee. If the mortgagee 
charges three extra points for a small 
mortgage as compared to a large one at 
the same interest rate, the mortgagee is 
not in compliance with the tiered 
pricing restriction merely because the 
seller in the smaller transaction has 
agreed to pay one or two points on 
behalf of the mortgagor. That aspect of 
the seller-mortgagor negotiation does 
not modify the mortgagee’s customary 
lending practices, which are to charge a
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mortgagor an impermissible amount of 
extra points for the smaller loan.
R ecordkeeping

Most comm enters viewed as 
excessively burdensome the 
requirement in §2Q2.2Q(h) of the 
proposed rule that mortgagees retain for 
three years records on pricing 
information “satisfactory to the 
Secretary”. The following comment 
represents a typical reaction: “The 
creation of a separate and distinct 
recordkeeping system for this particular 
proposed rule is excessive.” Another 
complained of “the sheer volume and 
extent of the loan documentation 
requirement” Another asserted that the 
proposal “requires banks to make 
extensive calculation of variables.” 
Commenters did not offer any 
suggestions as to how HUD could 
monitor compliance with the statute if  
it had no access to historical records on 
a mortgagee's pricing policies.

HUD deliberately proposed a rule that 
minimized a mortgagee's recordkeeping 
burden and that did not require a 
separate and distinct recordkeeping 
system. HUD might have pursued 
approaches that would have placed 
substantial new recordkeeping and 
reporting burdens on a mortgagee, such 
as requiring all pricing sheets to be 
submitted to a local HUD office when 
they are adopted, or requiring a 
mortgagee to calculate a mortgage 
charge rate for each FHA insured single 
family mortgage or requiring a 
mortgagee to develop its own 
comparisons of its mortgage charge 
rates. HUD chose instead not to specify 
new records that a mortgagee must 
develop and maintain. Under current 
FHA policies and under the regulations 
implementing the Equal Credit 
Opportunity Act, 12 CFR part 202, 
mortgagees must retain loan hies for 
both rejected and closed loan 
applications for two years. The rule 
does not add significantly to this 
burden.

Files for closed loans will ordinarily 
contain information showing the date 
and terms when the mortgage charges 
were locked in. Loan files for rejected 
loans should also contain sufficient 
information on the pricing of the loan if 
processing progressed far enough for 
specific loans terms to be considered. 
However, the rule does not require that 
pricing information be retained on an 
individual loan basis. The focus of the 
rule is on the “customary lending 
practices” of a mortgagee. A mortgagee 
could choose to retain its pricing sheets 
for two years as evidence of its general 
pricing policies and as a simple way to 
demonstrate compliance with the

regulation. The final rule does not 
dictate whether a mortgagee keeps 
information on mortgage charges on an 
individual loan basis, as a general 
record on its pricing policies, or both. 
Similarly, a mortgagee that wishes to 
ensure consideration of factors offsetting 
direct costs may include evidence of 
variations in origination fees and the 
value of servicing rights either in the 
individual loan files or in some other 
form that is available to HUD monitors.

The comments suggest that the 
necessary information is routinely 
available to a mortgagee with respect to 
each loan that is underwritten since the 
information is a basis for pricing the 
particular loan. It is a simple matter and 
not a substantial new burden to include 
the information in the loan file, or 
otherwise maintain it elsewhere if the 
mortgagee so chooses.

In short, all that the final rule requires 
is that a mortgagee be able to provide 
records to HUD during routine HUD 
mortgagee monitoring (or otherwise 
pursuant to a general inquiry as 
discussed below in Section HI), in a 
form determined by the mortgagee and 
consistent with existing legal 
requirements for recordkeeping, that 
will enable HUD to obtain answers to a 
few basic questions: What charges has a 
mortgagee imposed on mortgagors for its 
mortgages, of a particular mortgage type 
in a particular area, during a specified 
time period? If the charges vary between 
mortgages of the same interest rate, 
mortgage type and area, what is the 
specific reason for the amount of 
variance? If the mortgagee has 
information available to answer these 
questions (and HUD expects that 
mortgagees already have such 
information without the requirements of 
this rule), then the mortgagee has 
records “satisfactory to the Secretary.” 
HUD will inform mortgagees if the 
records ordinarily retained by 
mortgagees are found to be insufficient 
in the course of applying the rule and 
more specific requirements are needed.

A few commenters questioned the 
reference in § 202.20(h) of the proposed 
rule to data required under regulations 
implementing the Home Mortgage 
Disclosure Act (HMDA). The rule does 
not affect existing HMDA requirements, 
either by adding to information that 
must be reported for HMDA purposes or 
by relieving mortgagees of any reporting 
requirements. The final role has been 
corrected to acknowledge that not all 
FHA-approved mortgagees are required 
to report under HMDA. Mortgagees that 
are not covered by HMDA are subject to 
similar requirements with respect to 
applications and closed loans involving 
FHA-insured mortgages pursuant to

HUD's responsibilities under the Fair 
Housing Act, Mortgagee Letter 90-25 
and other mortgagee letters, and 
Handbook 4155.1 REV—4, paragraph 3— 
14G.1.

R esponsibility o f SponsorsA Vholesalers/ 
Investors

Ten commenters disagreed with the 
Department's position in the preamble 
to the proposed rule regarding 
responsibility of sponsors/wholesalers/ 
investors. The Department proposed to 
hold responsible for an originator's 
tiered pricing violations the sponsor 
mortgagee (if the originator was 
approved by HUD as a loan 
correspondent) or any wholesaler/ 
investor mortgagee that had arranged 
prior to dosing to fund and purchase 
the mortgage (/.e., through table ’ 
funding). This would involve 
interpreting the statutory phrase 
“customary loan practices” as 
applicable to the wholesale purchases of 
mortgages from the originator and 
including the purchased loans.

Commenters stated that the 
mortgagees/investors at the wholesale 
level lacked the ability to dictate the 
amounts charged to a mortgagor by the 
originating mortgagee and therefore 
should not be held responsible. Some 
commenters also stated that a sponsor 
has no knowledge of the various prices 
charged by its loan correspondents and 
no way to monitor them. Many 
commenters also pointed out that an 
originating loan correspondent could 
have many sponsors, and that HUD 
should not hold a single sponsor 
responsible for the loan practices of the 
loan correspondent including loans 
originated for other sponsors.

The Department stated in the 
proposed rule preamble that its intent 
was to “most effectively regulate those 
directly responsible for tiered pricing.” 
Responsibility can be the result of 
action or inaction by the sponsor or 
wholesale purchaser. The Department's 
experience in examining possible tiered 
pricing violations has been that loan 
originators attribute any violations to 
the requirements of mortgagees at the 
wholesale level. The Department agrees 
that this Is not always the case. The 
Department does not view as 
dispositive, however, the fact that the 
tiered pricing practices at the retail level 
may not have been expressly dictated by 
the wholesale mortgagee. The 
Department believes that there are other 
ways in which the wholesaler's 
requirements and practices may lead to 
tiered pricing that is not in compliance 
with the statute.

The commenters generally appeared1 
to accept the Department's position that
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the practices of wholesale lenders in 
setting terms for the mortgages that they 
fund or purchase can come within the 
scope of the statutory term “customary 
lending practices” if they have the effect 
of leading to discriminatory pricing by 
the originating mortgagees in violation 
of the tiered pricing restrictions. The 
disagreement is over whether, in fact, 
that effect follows from typical 
arrangements.

Current regulations, at 24 CFR 
202.15(c)(6), provide that each sponsor 
of a loan correspondent shall be 
responsible to the Secretary for the 
actions of its loan correspondent in 
originating mortgages, unless applicable 
law or regulation requires specific 
knowledge on the part of the party to be 
held responsible. This principle applies 
to the tiered pricing area. It is limited to 
those mortgages with which the 
particular sponsor mortgagee is 
involved, not mortgages originated for 
sale to other mortgagees. The sponsor is 
required to underwrite the FHA insured 
loans that it will purchase from the loan 
correspondent, 24 CFR 202.15(c)(1). The 
sponsor is not ignorant of the lending 
practices of its correspondent with 
respect to such loans. The Department 
will provide a sponsor the opportunity 
to explain why it should not be regarded 
as responsible for a particular tiered 
pricing violation of its loan 
correspondent with respect to loans that 
it underwrites, but the Department does 
not agree that sponsors generally cannot 
be regarded as responsible for the 
pricing of loans by loan correspondents.

In the proposed rule HUD stated its 
intention to treat wholesale purchasers 
providing table funding for a mortgagee 
in the same manner as HUD-approved 
sponsors. At least one commenter 
specifically objected to any application 
of the rule to a table funding situation. 
The commenter cited a 1992 ruling of 
the Emerging Issues Task Force of the 
Financial Accounting Standards Board 
(FASB), the governing body of the 
accounting profession, that a table 
funding arrangement should be 
accounted for as a purchase if the loan 
is legally structured as an origination by 
the correspondent and if the 
correspondent is independent of the 
mortgage banking enterprise. HUD does 
not agree that this accounting ruling 
should govern the distinct issue of 
responsibility for tiered pricing 
practices. Even if the mortgagee/investor 
providing table funding is not an 
approved sponsor purchasing from a 
loan correspondent, HUD will regard 
the mortgagee/investor as responsible 
for tiered pricing violations if the 
requirements of the funding mortgagee 
have the effect of leading to a tiered

pricing violation by the loan originator. 
HUD has revised § 202.20(a) to state this 
principle in the final rule. HUD 
continues to distinguish approved 
sponsors from other mortgagees 
providing table funding because other 
mortgagees do not have the general 
responsibility for the correspondent/ 
originator stated in § 202.15(c)(6).
A pplication o f  Rule to A ll Single Fam ily 
Programs

Numerous commentera objected to 
applying the rule to all FHA single 
family programs rather than limiting the 
rule to the section 203 programs 
mentioned in the legislation. The 
commentera viewed this as a major 
extension of the scope of tiered pricing 
restrictions, and beyond HUD’s legal 
authority. One commenter supported 
HUD’s approach.

Section 203(t) can be read as only 
requiring HUD to consider section 203 
mortgages when determining whether 
the customary lending practices of a 
mortgagee violate the tiered pricing 
restrictions. Most Section 203 mortgages 
are insured under the basic Section 
203(b) program; insurance is also 
available in specific circumstances 
under Sections 203 (h), (i), (n) or (k). 
HUD does not agree that it lacks 
authority to consider practices under 
other FHA single family programs and 
concludes that there is good reason to 
look beyond section 203 to other single 
family programs as well.

For FY 1993, approximately 84.5 
percent of single family mortgage loans 
receiving FHA insurance were insured 
under section 203 programs so that 
single family mortgagees will not be 
subject to significant extra burdens by 
including other programs in this rule. 
The principal non-section 203 mortgage 
insurance program is the section 234(c) 
program for insurance of condominium 
unit mortgages with approximately 7.7 
percent of insured mortgages in FY 
1993. There is no policy reason why the 
practice of tiered pricing should be 
viewed differently foT section 234(c) 
mortgages as for section 203(b) 
mortgages. It should be restricted in 
both programs. In addition, the 
Department anticipates that additional 
significant single family programs may 
be added to the National Housing Act 
outside of section 203 with the same 
potential for discriminatory treatment 
through tiered pricing. The law should 
not be interpreted to require specific 
amendment of section 203(t) as a 
prerequisite to addressing tiered pricing 
concerns in new programs; the better 
reading is that the law permits HUD to 
attack any tiered pricing concerns for

each new program without the need for 
express new authority.

The general rulemaking authority in 
section 211 of the National Housing Act 
permits HUD to adopt rules and 
regulations that it regards as necessary 
to carry out Title II of the National 
Housing Act; that authority permits 
HUD to adopt and apply its mortgagee 
approval requirements generally to all 
programs and the tiered pricing 
restrictions are being adopted in the 
regulations as an additional section of 
the mortgagee approval requirements. In 
section 539 of the National Housing Act, 
which will be discussed in a later 
section, Congress acknowledged the 
relationship of the tiered pricing 
restrictions of section 203(t) with the 
prohibition of a minimum loan amount 
in section 535 of the National Housing 
Act. Congress required the Secretary to 
assess the compliance of a mortgagee 
with both requirements in connection 
with, any HUD examination of a 
mortgagee, and required a single 
procedure for a private individual to 
require determination of a mortgagee’s 
compliance with both requirements. 
Section 535 has already been 
implemented by regulation for all single 
family programs and it is reasonable to 
keep the same broad approach for the 
related provision. The Department is 
sympathetic to the commenters’ concern 
that extension of the tiered pricing 
restrictions to many minor programs 
could be burdensome. The Department 
will respond to this concern by focusing 
its review of tiered pricing compliance 
on a limited number of mortgage types 
involving major programs as discussed 
below.
Mortgage Type

The proposed rule provides for 
comparison only of mortgages of the 
same mortgage type. Instead of 
describing each mortgage type, the 
proposed rule provided that a mortgage 
type would include those groups of 
mortgages that are closely parallel in 
important risk characteristics. The 
proposed rule would have authorized 
the Secretary to develop standards and 
definitions regarding risk 
characteristics. The preamble to the 
proposed rule suggested that mortgage 
types could be based both on 
approaches to interest rate (fixed rate, 
ARM, GPM) and insurance program 
(sections 203(b) and 234(c) separated 
from section 203(k)). The Department 
indicated particular interest in receiving 
industry comment.

The commenters provided many 
suggestions for developing mortgage 
types. There was no consensus 
regarding appropriate typing. The
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following were cited by one or more 
commenters as characteristics that 
should place mortgages in separate 
categories: purchase vs. refinance, 
attached/condominium vs. detached 
(203(b)), high vs. low loan-to-value 
ratio, adjustable rate vs. fixed rate level 
payment vs. fixed rate graduated 
payment, new vs. existing construction, 
no- or low-closing cost loans (refinances 
or others) with premium interest rate vs. 
market rate, and different FHA mortgage 
insurance funds.

One commenter stated that mortgage 
types should be based on cost of 
origination instead of risk. The 
proposed rule reference to risk was 
taken from the pertinent discussion in 
the Conference Committee report on the 
statute», but that report also mentioned 
expenses. The report states:

This section is intended to apply to Sec.
203 of the National Housing Act by loan type. 
For example, mortgages insured under the 
section 203(k) program may be priced 
differently from mortgages insured under the 
203(b) program. The Committee recognizes 
that different types of mortgages involve 
differing levels of risk, processing expenses 
or other factors that differentiate them and 
necessitate pricing variation.

The basic objective is to avoid 
comparing mortgages where one would 
ordinarily expect to find interest rate 
and/or discount point differences due to 
the nature of the mortgage even given 
identical borrowers, property and loan 
amount. HUD agrees that the proposed 
rule’s reference only to “risk 
characteristics” may be too limiting and 
additional language has been added to 
§ 202.20(g) that paraphrases the 
Conference Committee report.

The Department does not consider it 
advisable to place a fixed delineation of 
mortgage types in the rule because of 
lack of experience and potential new 
mortgage programs and pricing 
practices. Instead the Department has 
retained general language providing for 
the Secretary to provide standards and 
definitions. Based on this authority, 
HUD’s monitoring for tiered pricing 
compliance will initially be based on a 
mortgage type definition that will divide 
mortgages only into two types based on 
program: section 203(b)/section 234(c) 
mortgages as one type, with section 
203(k) rehabilitation loans as a separate 
type. The rule extends to all single 
family programs as discussed above, but 
at this time HUD intends to restrict 
routine monitoring to these major 
programs.

HUD considered whether each 
mortgage type based on program should 
be further subdivided based on other

* H.R. Rep. 101-922, p. 393.

characteristics of the mortgage such as 
those cited by the commenters. HUD has 
concluded that it does not have 
sufficient information and experience to 
determine additional appropriate 
subtypes at this time, given the lack of 
any consensus among the commenters 
who addressed this question. An 
excessive number of overly specific 
mortgage types would result if each of 
the suggested methods of grouping 
mortgages were adopted by HUD. The 
final rule permits HUD to further define 
mortgage types if its monitoring 
experience demonstrates that this is 
necessary to avoid inappropriate 
comparisons of mortgages when 
determining compliance with the rule.
Definition o f “A rea”

The statute applies the two percentage 
point limitation on mortgage charge rate 
variation to mortgages on dwellings in 
an “area”. The statute states that “area” 
shall have the meaning given the term 
under section 203(b)(2) of the National 
Housing Act. The pertinent sentence in 
section 203(b)(2) states that “area” 
means a county or a metropolitan 
statistical area (MSA) as established by 
the Office of Management and Budget, 
whichever results in the higher dollar 
amount. This definition is ordinarily 
used when implementing HUD’s 
authority to designate “high-cost” areas 
where—due to high median area house 
prices—the FHA maximum mortgage 
limit can exceed the $67,500 amount 
that would otherwise apply for a 1- 
family residence. There is some 
ambiguity in applying this definition of 
“area” to the tiered pricing context.

The proposed rule regarded the 
statutory reference to the section 
203(b)(2) definition as an indication that 
the areas for tiered pricing purposes 
should be the high-cost areas already 
designated by HUD to determine 
maximum mortgage amounts. These 
areas currently cover most of the 
population of the country and include 
most MSAs as well as some counties 
that are not part of any MSA. Under the 
reading of the statute adopted in the 
proposed rule, there is no specific 
statutory guidance regarding how other 
parts of the country should be divided 
into areas for purposes of tiered pricing 
comparisons. The proposed rule would 
have divided the rest of the country (j.e, 
excluding the designated high-cost 
areas) by using the jurisdictional lines of 
HUD Field Offices.

HUD received 5 comments—all 
negative—on its proposed approach to 
defining areas. Several commenters 
indicated that the proposed rule was 
difficult to understand. Three 
commenters made specific suggestions

for different approaches. One asserted 
that the statutory reference to the 
section 203(b)(2) definition of area 
simply means that loans made in 
metropolitan statistical areas are 
compared with other loans made in the 
same metropolitan statistical area, and 
loans made outside of metropolitan 
statistical areas are compared on a 
county by county basis. This commenter 
also recommended use of counties 
because HMDA data is compiled by 
counties. HMDA data is not compiled 
for loans outside MSAs, however, so 
that HMDA precedent is not pertinent j 
regarding defining rural land into 
“areas” for tiered pricing purposes. 
Another commenter accepted HUD’s use 
of designated high-cost areas as areas for 
purposes of the rule, but also suggested 
that the remainder of the country be 
compared on a county-by-county basis 
instead of using HUD Field Office 
jurisdictions. A third commenter also 
objected to use of HUD Field Office 
jurisdictions and suggested the use of 
areas served by the lender’s own offices 
as they might change from time to time. 
Another commenter noted that different 
counties or states may require different 
pricing levels even though they are both 
in the same HUD Office jurisdiction, 
without offering any alternative 
apprdach. None of the commenters 
submitted any information regarding 
how lenders typically vary pricing 
levels geographically. No evidence was 
submitted indicating that pricing 
typically varies on a county-by-county 
basis.

After reviewing the comments, HUD 
continues to conclude that the most 
likely intent of the statutory reference to 
the section 203(b)(2) definition of area 
was to require qse of the same high-cost 
areas that are used for designating 
mortgage limits under section 203(b)(2). 
It is unlikely that the statute demands 
use of countyrby-county comparisons 
outside of MSAs, as one commenter 
suggested, because of the lack of 
evidence that mortgages are priced on a 
county basis and because of the very 
large number of separate rural areas that 
would result—with very few mortgages 
made by any one mortgagee in most of 
the areas. County comparisons are 
unlikely to reveal any excessive tiered 
pricing that may be occurring over 
broader areas outside of MSAs.

It is possible that the statute does not 
mandate any tiered pricing comparisons 
outside of high-cost areas. If so, HUD 
still would possess authority to extend 
the rule’s coverage through its general 
rulemaking authority and HUD believes 
that it is not appropriate to exclude 
parts of the country from coverage of the 
final rule. There is no reason to
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conclude that excessive tiered pricing, 
to the extent that it exists, is limited to 
high-cost areas.

Any dividing of the rural and non- 
high-cost MSAs will be somewhat 
arbitrary and will not match exactly any 
mortgagee’s perception of different 
mortgage markets. Use of political 
jurisdictional lines could result in too 
many areas (counties) or too few and too 
large areas (states). HUD has concluded 
that use of HUD Office jurisdictional 
lines is an appropriate compromise. In 
large sparsely populated states which 
are unlikely to be divided into well- 
defined separate mortgage pricing areas, 
there is typically a single HUD Office.
In the more populous state there are 
likely to be several HUD offices, as well 
as high-cost areas, so that the state will 
be divided into a number of different 
areas for tiered pricing comparisons. 
HUD has previously decided to use 
HUD Office jurisdictions as a means of 
dividing* up mortgage markets for 
monitoring purposes. For example, 24 
CFR 202.11(d)(i) defines the “normal 
rate” of claims and defaults in an area 
on the basis of HUD Office jurisdictions.

Therefore, HUD has not made any 
substantive changes in the definition of 
area in the final rule. A technical change 
has been made in the reference to the 
regulation on high-cost areas to reflect 
revisions made by a final rule that 
implemented a revision of section 
203(b)(2) in the Housing and 
Community Development Act of 1992 
(58 FR 40996, July 30,1993.)
Variations From, Customary Lending 
Practices

The commenters raised a number of 
questions involving cases where the 
actual charges for die mortgage might 
differ in special cases from the 
prevailing policy of the mortgagee. 
Commenters asked about reduced rates 
for certain loans as a promotion or to 
gain market share in an area or on a 
“random basis,” about par-plus pricing, 
about negotiated interest rates or points 
needed to attract a particular mortgagor 
from a competitor lender, and about 
loan officer overages. Rather than 
discuss each of these situations in 
detail, the Department will point out 
that the statute is directed at a 
mortgagee’s “customary lending 
practices”. It is permissible for a 
mortgagee to have a lending policy that 
permits occasional deviations from the 
standard terms it is generally offering to 
customers in its lending area, even if 
beyond a two percent variation,
"provided that those deviations are not 
applied in a discriminatory fashion and 
are available to purchasers on lower as 
well as higher priced homes on an

individual case basis. The loan file 
should document why special pricing 
was applied. The two percent variation 
limitation is permitted by law not to 
recognize the occasional exceptions to a 
pricing policy, but to permit the 
mortgagee’s pricing policy itself to 
contain some variations among loans, 
principally to ensure that a mortgagee 
can afford to make loans of all sizes.

One commenter objected to the lack of 
a good faith exception process for what 
it characterized as “good faith 
noncompliance based on circumstances 
which do not violate the spirit of a 
regulation * * * There should be the 
ability to show that in good faith, tiered 
pricing was not based on loan amounts 
or other discriminatory factors.” HUD 
does not interpret the statute as 
authorizing a formal good faith 
exception although, as Stated above, the 
statute is concerned with customary 
practices instead of the actual terms of 
each individual mortgage. Monitoring 
and enforcement in this area, as in other 
areas, can take into account actual 
circumstances when determining 
appropriate responses to a mortgagee’s 
noncompliance. The mere lack of intent 
to engage in forbidden discrimination is 
not a defense. The statute prohibits 
customary lending practices with 
variation in mortgage charge rates on 
greater than two percentage points 
regardless of any legitimate business 
motive for the excess variation. The 
statute requires HUD to determine that 
lesser variations in mortgage charge 
rates are based on actual variations in 
fees or costs to the mortgagee. The mere 
lack of an illegitimate discriminatory 
motive for variations is not enough.
III. Implementation of Section 539(a) of 
the National Housing Act

Section 330(b) of the Cranston- 
Gonzalez National Affordable Housing 
Act added a new section 539(a) to the 
National Housing Act (NHA). The new 
section requires, among other things, 
that the Secretary establish a procedure 
whereby any person may file a request 
for a determination on whether a 
mortgagee is in compliance with: (1)
The new section 203(t) on tiered 
pricing, and (2) certain other provisions 
of the National Housing Act that 
prohibit minimum loan amounts for 
insured mortgages and Title I loans. The 
Secretary must also establish a 
procedure to inform each requestor of 
the disposition of its request for 
determination and to publish in the 
Federal Register the disposition of any 
case referred to the Mortgagee Review 
Board for action.

HUD published a notice setting forth 
the procedure for filing a request for

determination of compliance with 
section 203(t) and the minimum loan 
amount prohibitions (56 FR 33455, July
22,1991.) Section 330(b) requires that 
this notice be followed by a final rule. 
The substance of the notice is included 
in this rule as a new subsection (i) to 
§ 202.20. The Department has also 
amended § 201.10(g) to refer to new 
§ 202.20(i) because the procedure also 
applies to Title I Lenders.

Many commenters, primarily State 
Banking Associations, objected to this 
provision as a “private right of action” 
that would cause HUD to conduct 
“fishing expeditions” at great expense 
to mortgagees. HUD believes that the 
commenters misunderstood the intent of 
the provision. HUD has done no more 
than follow the requirements of section 
539(a)(2) of the National Housing Act. 
Those requirements must be read 
together with section 539(a)(1), which 
directs the Secretary to assess the 
performance of a mortgagee in meeting 
the tiered pricing and minimum loan 
amount prohibitions “(i]n connection 
with any examination of a mortgagee by 
the Secretary pursuant to this [National 
Housing] Act.” In other words, a tiered 
pricing review generally would be 
conducted as part of the regular 
mortgagee monitoring conducted by 
HUD.

Section 539(b)(2) ensures that HUD 
can receive evidence of violations 
outside of its regular mortgagee 
monitoring so that special investigations 
can be made if appropriate. The law and 
the rule do not compel HUD to conduct 
an investigation at the demand of any 
person. A person may “request” a HUD 
determination of compliance, and HUD 
must inform the person of the 
disposition of the request, which could 
be a decision that no investigation was 
warranted. One commenter suggested 
that requests be published. They will be 
available to the public upon request 
under the Freedom of Information Act 
(except to the extent that withholding is 
determined to be necessary under the 
“investigatory records” exception to 
disclosure) but HUD does not plan a 
formal publication system.

An investigation might not be 
warranted if the requestor provides.no 
reason to suspect a tiered pricing 
violation by the mortgagee or if the 
request appears to have been solely for 
harassment purposes. HUD lias limited 
investigative and monitoring resources 
and will not waste those resources in 
pursuing all requests no matter how 
unsupported or frivolous. HUD will 
respond vigorously when it receives 
reason to suspect a tiered pricing 
violation even though a violation may
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not have been identified through the 
regular mortgagee monitoring process.
IV. Procedural Requirements
A ssistance Numbers

The Catalog of Federal Domestic 
Assistance program numbers are:
14.108, 14.110, 14.117, 14.119, 14.120, 
14.121,14.122, 14.123, 14.133, 14.142 
and 14.162.

Regulatory F lexibility Act
Under 5 U.S.C. 605(b) (the Regulatory 

Flexibility Act), the Undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities.
The rule carries out a statutory mandate 
designed to ensure that FHA mortgagees 
will not discriminate against FHA 
mortgagors with low principal loans. 
The Department believes that the rule 
does this in a manner which interferes 
to the minimum extent feasible with 
ordinary business operations of small 
entities.
Executive Order 12612, Federalism

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule do not have “federalism 
implications” within the meaning of the 
Order. The rule does not alter existing 
relationships between the Department, 
state and local governments and the 
private sector.
Executive Order 12606, the Fam ily

The General Counsel, as the 
Designated Official for Executive Order 
12606, the Family, has determined that 
the provisions of this rule do not have 
the potential significant impact on 
family formation, maintenance, and 
general well-being within the meaning 
of the Order. The tiered pricing rule 
serves primarily as a tool for prohibiting 
discrimination against mortgagors who 
apply for low-principal loans.
Environm ental Im pact

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR part 50 that 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. (42 U.S.C. 4332) The Finding of 
No Significant Impact is available for 
public inspection and copying through 
Friday, 7:30 a.m. until 6:00 p.m. in the 
Office of the Rules Docket Clerk, Office 
of General Counsel, room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410.

Regulatory Agenda
This rule was listed as sequence 

number 1528 in the Department’s 
Semiannual Agenda of Regulations 
published on October 25,1993 (58 FR 
56402, 56428) pursuant to Executive 
Order 12866 and the Regulatory 
Flexibility Act.
List of Subjects
24 CFR Part 201

Health facilities, Historic 
preservation, Home improvement, Loan 
programs—housing and community 
development, Manufactured homes, 
Mortgage insurance, Reporting and 
recordkeeping requirements.
24 CFR Part 202

Administrative practice and 
procedure, Home improvement, 
Manufactured homes, Mortgage 
insurance, Reporting and recordkeeping 
requirements.

Accordingly, 24 CFR parts 201 and 
202 are amended to read as follows:

PART 201—TITLE Ì PROPERTY 
IMPROVEMENT AND MANUFACTURED 
HOME LOANS

1. The authority citation for 24 CFR 
part 201 is revised to read as follows:

Authority: 12 U.S.C. 1703; 42 U.S.C. 
3535(d).

2. In § 201.10, paragraph (g) is 
amended by adding to the end of the 
paragraph a new sentence to read as 
follows:

§ 201.10 Loan amounts.
*  *  f t  *  i t

(g) * * * A person may request the 
Secretary to determine compliance of a 
lender with this section as provided in 
§ 202.20(i) of this chapter.

PART 202—APPROVAL OF LENDING 
INSTITUTIONS AND MORTGAGEES

3. The authority citation for 24 CFR 
part 202 continues to read as follows:

Authority: 12 U.S.C. 1703,1709, and 
1715(b); 42 U.S.C. 3535(d).

Subpart B—Approval of Mortgages

4. Part 202, subpart B, is amended by 
adding a new § 202.20 to read as 
follows:

§202.20 Tiered Pricing.
(a) Customary lending practices. (!) 

The customary lending practices of a 
mortgagee for its FHA insured single 
family mortgages shall not provide for a 
variation in mortgage charge rates that 
exceeds two percentage points. A

variation is determined as provided in 
paragraph (f) of this section.

(2) The customary lending practices of 
a mortgagee include all FHA insured 
single family mortgages originated by 
the mortgagee. They also include FHA 
insured single family mortgages funded 
by the mortgagee or purchased from the 
originator if requirements of the 
mortgagee have the effect of leading to 
violation of this section by the 
originator. The responsibility of 
sponsors of loan correspondents is also 
governed by § 202.15(c)(6).

(3) Any variations in the mortgage 
charge rate up to two percentage points 
under the mortgagee’s customary 
lending practices must be based on 
actual variations in fees or cost to the 
mortgagee to make the loan, which shall 
be determined after accounting for the 
value of servicing rights generated by 
making the loan and other income to the 
mortgagee related to the loan. Fees or 
costs must be fully documented for each 
specific loan.

(b) Area. For purposes of this section, 
an area is:

(1) An area used by HUD for purposes 
of § 203.18(a) of this chapter to 
determine the median 1-family house 
price for an area; or

(2) The area served by a HUD field 
office but excluding any area included 
in paragraph (b)(1) of this section.

(c) M ortgage charges. Mortgage 
charges include any charges under the 
control of the mortgagee and not 
collected for the benefit of third parties, 
including, but not limited to interest 
discount points and loan origination 
fees.

(d) Interest rate. Whenever a 
mortgagee offers a particular interest 
rate for a mortgage type in an area, it 
may not restrict the availability of the 
rate in the area on the basis of the 
principal amount of the mortgage. A 
mortgagee may not direct mortgage 
applicants to any specific interest rate 
category on the basis of loan size.

(e) M ortgage ch a rg e ra te. The 
mortgage charge rate is defined as the 
amount of mortgage charges for an FHA 
insured mortgage expressed as a 
percentage of the initial principal 
amount of the mortgage.

(f) Determining excess variations. 
Variation in mortgage charge rates for a * 
mortgage type is determined by 
comparing all mortgage charge rates 
offered by the mortgagee within an area 
for the mortgage type for a designated 
day or other time period, including 
mortgage charge rates for all actual 
mortgage applications.

(g) M ortgage type. A mortgage type for 
purposes of paragraph (f) of this section 
will include those mortgages that are
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closely parallel in important 
characteristics affecting pricing and 
charges, such as level of risk or 
processing expenses. The Secretary may 
develop standards and definitions 
regarding mortgage types.

(h) R ecordkeeping. Mortgagees are 
required to maintain records on pricing 
information, satisfactory to the 
Secretary, that would allow for 
reasonable inspection by HUD for a 
period of at least two years.
Additionally, many mortgagees are 
required to maintain racial, ethnic, and 
gender data under the regulations 
implementing the Home Mortgage 
Disclosure Act (12 U.S.C. 2801-2810).

(i) Request fo r  determ ination o f  
compliance. Pursuant to section 539(a) 
of the Cranston-Gonzalez National 
Affordable Housing Act, any person 
may file a request that the Secretary 
determine whether a mortgagee or Title 
I lender is in compliance with this 
section or with sections implementing 
sections 223(a)(7) and 535 of the 
National Housing Act such as
§§ 201.10(g), 203.18d and 203.43(c)(5) of 
this chapter.2 The request for 
determination shall be made to the 
following address: Department of 
Housing and Urban Development, Office 
of Lender Activities and Land Sales 
Registration, 451 Seventh Street SW., 
Room 9146, Washington, DC 20410.
Each request shall include the 
requestor’s name and address and the 
name and address of the mortgagee or 
Title I  lender involved. A complete 
explanation of the circumstances and 
the mortgagee’s or Title I  lender’s 
practices, to the extent known, must be 
delineated. Any documented evidence 
that the requestor may have, including 
copies of advertisements, HUD-1 
Settlement Statements, sales contracts, 
or other relevant documents would 
greatly expedite the Department’s 
review and the resultant determination. 
The Secretary shall inform the requestor 
of the disposition of the request. The 
Secretary shall publish in the Federal 
Register the disposition of any case 
referred by the Secretary to the 
Mortgagee Review Board.
(Approved by the Office of Management and 
Budget under control numbers 2502-0265  
and 2502-0059)

Dated: February 15,1994.
Nicolas P. Retsinas,
Assistant Secretary fo r Housing-Federal 
Housing Commissioner.
[FR Doc. 94-4331 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 4210-27-P

2 Only section 535 applies to Title I lenders.

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 926

Montana Permanent Regulatory 
Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule; approval of 
amendment.

SUMMARY: OSM is announcing approval 
of a proposed amendment to the 
Montana permanent regulatory program 
(hereinafter, the “Montana program”) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
proposed amendment would revise the 
State’s definition of “prospecting” to 
more closely conform to the Federal 
definition of “coal exploration.” 
EFFECTIVE DATE: February 25,1994.
FOR FURTHER INFORMATION CONTACT: Guy
V. Padgett, Telephone: (307) 261-5776.
SUPPLEMENTARY INFORMATION:

I. Background on the Montana Program
On April 1,1980, the Secretary of the 

Interior conditionally approved the 
Montana program as administered by 
the Department of State Lands. General 
background information on the Montana 
program, including the Secretary’s 
findings, the disposition of comments, 
and conditions of approval of the 
Montana program can be found in the 
April 1,1980 Federal Register (45 FR 
21560). Subsequent actions concerning 
Montana’s program and program 
amendments can be found at 30 CFR
926.15 and 926.16.
II. Submission of Amendment

By letter dated October 19,1992, 
(Administrative Record No. MT-9—1) 
Montana submitted a proposed 
amendment to its permanent program 
pursuant to SMCRA. Montana 
submitted the proposed amendment in 
response to a March 29,1990, letter that 
OSM sent to Montana in accordance 
with 30 CFR 732.17(c) (Administrative 
Record No. M T-8-01). The provision of 
the Montana program that Montana 
proposes to amend is Montana Code 
Annotated (MCA) Section 82-4-203(26) 
(statutory definition of “prospecting”).

OSM published a notice in the 
December 14,1992, Federal Register (57 
FR 59020) announcing receipt of the 
amendment and inviting public 
comment on its adequacy 
(Administrative Record No. MT-9—8).

The public comment period ended 
January 13,1993.

During its review of the amendment, 
OSM identified concerns relating to the 
proposed revision of MCA 8 2 -4 - 
203(26). OSM notified Montana of the 
concerns by letter dated February 3,
1993 (Administrative Record No. MT— 
9-11). Montana responded in a letter 
dated July 28,1993, by submitting a 
revised proposed definition at MCA 82- 
4-203(26) (Administrative Record No. 
MT-9-13). OSM published a notice in 
the Federal Register announcing receipt 
of the revision and invited public 
comment on its adequacy 
(Administrative Record No. MT-9-18). 
The public comment period ended 
September 27,1993.

In a letter dated November 24,1993, 
(Administrative Record No. MT-9—26) 
OSM notified the State of concerns 
related to the proposed definition 
submitted by cover letter dated July 28, 
1993. Thereafter, by letter dated January
12,1994, (Administrative Record No. 
M T-9-27) Montana agreed that OSM’s 
concerns with the proposed definition 
were justified.
III. Director’s Findings

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s 
findings concerning the proposed 
amendment submitted by Montana on 
October 19,1992, and revised July 28, 
1993.

Montana submitted a revised 
definition of “prospecting” at MCA 82— 
4-203(26) on October 19,1992, and 
subsequently, as a result of OSM’s 
February 3,1993 letter, submitted a 
revision to the initially proposed 
definition on July 28,1993. The State is 
proposing the following definition of 
“prospecting”:

Prospecting means the removal of 
overburden, core drilling, construction of 
roads, or any other disturbance of the surface 
for the purpose of determining the location, 
quantity, or quality of a natural mineral 
deposit: the gathering of surface or 
subsurface geologic, physical, or chemical 
data by mapping, trenching, geophysical or 
other techniques necessary to determine the 
quality and quantity of overburden in an 
area: or the gathering of environmental data 
to establish the conditions of an area before 
beginning strip-or underground-coal-mining 
and reclamation operations under this part.

The State proposal is similar to the 
Federal definition of the term “coal 
exploration” at 30 CFR 701.5 insofar as 
it includes: “* * * the gathering of 
environmental data to establish the 
conditions off an area before beginning 
strip-or underground-coal-mining and 
reclamation operations * *
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Montana’s definition of “prospecting” 
differs from the Federal definition of 
“coal exploration,” however, in that it 
distinguishes between activities that are 
conducted “* * * for the purposes of 
determining the location, quantity, or 
quality of a natural mineral deposit” 
and those that are conducted “* * * to 
determine the quality and quantity of 
overburden in an area.” Montana 
defines the term “mineral” at MCA 82- 
4—203(20), to mean coal or uranium.

If activities are conducted to 
determine the location, quantity, or 
quality of a natural mineral deposit, 
then prospecting “means the removal of 
overburden, core drilling, construction 
of roads, or any other disturbance of the 
surface * * * .” If, on the other hand, 
activities are conducted to determine 
the quality and quantity of overburden 
in an area, then prospecting means “the 
gathering of surface or subsurface 
geologic, physical, or chemical data by 
mapping, trenching, geophysical, or 
other techniques necessary to determine 
the quality and quantity of overburden 
in [the! area * *

By comparison, the Federal definition 
of “coal exploration” means, in part, the 
field gathering of surface or subsurface 
geologic, physical, or chemical data by 
mapping, trenching, drilling, 
geophysical, or other techniques 
necessary tg determine the quality and 
quantity of overburden and coal of an 
area. Thus, the Federal definition, 
unlike the State proposal, does not 
distinguish between whether the 
purpose of the activity conducted is 
related to the mineral deposit (coal 
seam) or the overburden. Additionally, 
under thè Federal definition of “coal 
exploration,” unlike the State proposal, 
activities need not involve surface 
disturbance to be covered by the 
definition. In contrast, the State 
proposal requires that activities involve 
surface disturbance before such 
activities will be considered 
“prospecting” if the purpose of the 
activities is to determine the location, 
quality, or quantity of the coal deposit.

OSM discussed the broad scope of 
activities encompassed by the definition 
of “coal exploration” in the September 
18,1978 Federal Register (43 FR 41662, 
41669) as follows:

The Office has considered the question of 
whether the terms “coal exploration 
operation” and “substantially disturb” 
should be proposed to exclude specifically 
cases where persons enter upon lands 
underlain by coal deposits to conduct 
scientific research or where very small 
amounts of coal are removed by hand tools 
and access to the area is obtained by foot or 
by limited use of an existing road or other *';? 
access route. After consideration, the Office

has decided not to propose such exclusions, 
because it is believed that Congress 
authorized no categorical exemptions from 
activities otherwise covered by section 512 of 
the Act.

Therefore, to be consistent with the 
Federal program requirements, 
Montana’s definition of “prospecting” 
must include the activities of gathering 
surface or subsurface geologic, physical, 
or chemical data by mapping, trenching, 
geophysical or other techniques 
necessary to determine the quality and 
quantity of coal of an area, when the 
purpose of the activity is to determine 
location, quantity, or quality of a 
mineral deposit. The State must also 
clarify that an activity need not involve 
surface disturbance to be considered 
“prospecting.”

The Director is approving the 
proposed definition of “prospecting” 
because its overall effect would be to 
increase the scope of the Montana 
prospecting program requirements over 

- those required under the previously 
approved State definition. The 
previously approved definition defined 
“prospecting” to mean:

The removal of overburden, core drilling, 
construction of roads, or any other 
disturbance of the surface for the purpose of 
determining the location, quantity, or quality 
of a natural mineral deposit

However, the State is required to 
further amend its definition of 
“prospecting” so that it includes the 
activities of gathering surface or 
subsurface geologic, physical, or 
chemical data by mapping, trenching, 
geophysical or other techniques 
necessary to determine the quality and 
quantity of coal of an area, when the 
purpose of the activity is to determine 
location, quantity, or quality of a 
mineral deposit. The State must also 
clarify that an activity need not involve 
surface disturbance to be considered 
“prospecting.”
IV. Summary and Disposition of 
Comments
1. Public Comments

OSM solicited public comments and 
provided an opportunity for a public 
hearing on the proposed amendment.
No public comments were received. A 
public hearing was not held because no 
one requested an opportunity to testify.
2. F ederal A gency Comments

Pursuant to section 503(b) of SMCRA 
and the implementing regulations at 30 
CFR 732.17(h)(ll)(i), comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Montana program.

The Bureau of Indian Affairs 
responded that the revision of the 
definition of “prospecting” does not 
appear detrimental to lands within the 
Indian reservations in Montana 
(Administrative Record No. MT-9-06).

The Mine Safety and Health 
Administration (MSHA), Denver, CO„ 
responded that the proposed 
amendment appears not to be in conflict 
with MSHA’s standards of title 30 of the 
Federal regulations so long as 
“prospecting” activities do not become 
mining operations as defined in 30 CFR
41.1. OSM’s duty in reviewing State 
program amendments (SPA’s) like the 
one under consideration here is limited 
to determining whether the SPA is “in 
accordance with” and “consistent with” 
SMCRA and its implementing 
regulations. See sections 503(a)(1) and
(a)(7) of SMCRA. See also 30 CFR 730.5. 
OSM is not qualified to make a 
determination whether a particular SPA 
is “in accordance with” or “consistent 
with” MSHA regulations. Additionally, 
OSM notes that section 702(a) of 
SMCRA specifically requires that 
nothing in the Act (SMCRA) shall be 
construed as superseding, amending, 
modifying, or repealing numerous Acts 
including the Federal Coal Mine Health 
and Safety Act of 1969. (Administrative 
Record No. M T-9-10 and MT-9-16).

The U.S. Fish and Wildlife Service, 
Mountain-Prairie Region (Denver, CO) 
and its Ecological Services (Helena, MT) 
had no comments or concerns with the 
proposed rule change (Administrative 
Record No. M T-9-07 and MT-9-20).

The U.S. Army Corps of Engineers, 
Omaha District (Omaha, NE), responded 
that as a part of prospecting, if 
construction activities involved 
temporary or permanent placement of 
dredged or fill material into waters of 
the United States, including wetlands, 
then a section 404 permit may be 
required. Also, the placement of any 
material in any floodway should be 
avoided per the Federal Flood Plain 
Management criteria. An operator is 
required to comply with all other 
applicable Federal, State and local 
requirements, including requirements to 
obtain other necessary permits needed 
to conduct an operation. Therefore, all 
other required permits, such as the 
section 404 permit, must be obtained by 
an operator (Administrative Record No. 
MT—9-05).

The U.S. Department of Agriculture’s 
Soil Conservation Service had no 
comment on the proposed revision of 
the term “prospecting” (Administrative 
Record No. M T-9-17).

The Bureau of Mines, Division of 
Environmental Technology reviewed



Federal Register / V o l 59, No. 38 / Friday, February 25, 1994 / Rules and Regulations 9 0 8 7

the amendment and had no comment 
(Administrative Record No. MT-9-22).

The Bureau of Land Management 
responded in support of Montana’s 
proposed amendment (Administrative 
Record No. MT—State H istoric 
Preservation O fficer (SHPO) and the 
Advisory Council on H istoric 
Preservation (ACHP) Comments.

As required by 30 CFR 732.17(h)(4), 
OSM provided the proposed 
amendment to the SHPO and ACHP for 
comment. Neither agency responded 
with any comments.
Environmental Protection Agency (EPA) 
Concurrence

Under 30 CFR 732.17(h)(ll), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
EPA with respect to any provisions of a 
State program amendment that relate to 
air or water quality standards 
promulgated under the authority of the 
Clean Water Act (33 U.S.C. 1251 et seq.) 
or the Clean Air Act (42 U.S.C. 7401 et 
seq.) By letter dated October 27,1992, 
(Administrative Record No. MT-9-03) 
the OSM requested that EPA review and 
concur, if appropriate, with Montana’s 
proposed amendment. No response was 
received from the EPA, Washington DC 
office, and their concurrence is not 
required on the proposed amendment, 
since it did not address any 
requirements that would impact the 
Clean Water or Clean Air Acts. EPA’s 
Region VIII Office (Denver, CO) replied 
that they had no comments on the 
proposed.amendment (Administrative 
Record No. MT-9-21).
V. Director’s Decision

Based on the above findings, the 
Director approves Montana’s proposed 
program amendment as submitted 
October 19,1992 and revised on July 28, 
1993 with the provision that Montana 
further amend its definition of 
“prospecting” so that it includes the 
activities of gathering surface or 
subsurface geologic, physical, or 
chemical data by mapping, trenching, 
geophysical or other techniques 
necessary to determine the quality and 
quantity of coal of an area, when the 
purpose of the activity is to determine 
location, quantity, or quality of a 
mineral deposit. The State must also 
clarify that an activity need not involve 
surface disturbance to be considered 
“prospecting.”

The Federal regulations at 30 CFR 
part 926 codifying decisions concerning 
the Montana program are being 
amended to implement this decision. 
This final rule is being made effective 
immediately to expedite the State 
program amendment process and to

encourage States to bring their programs 
into conformity with the Federal 
standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA.
VI. Procedural Determinations
C om pliance With Executive Order 
12866

This final rule is exempted from 
review by the Office of Management and 
Budget under Executive Order 12866 
(Regulatory Planning and Review.)
C om pliance With Executive Order 
12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of the Executive Order 12778 
(Civil Justice Reform) and has 
determined that, to the extent allowed 
by law, this rule meets the applicable 
standards of subsection (a) and (b) of 
that section. However, these standards 
are not applicable to the actual language 
of State regulatory programs and 
program amendments since each such 
program is drafted and promulgated by 
a specific State, not by OSM. Under 
sections 503 and 505 of SMCRA (30 
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met.
C om pliance With the N ational 
Environm ental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).
Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 et seq.
C om pliance With the Regulatory 
Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities

under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.
List of Subjects in 30 CFR 926

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: February 17,1994.
Raymond L. Lowrie,
Assistant Director, Western Support Center.

For the reasons set out in the 
preamble, title 30, chapter VII, 
subchapter T, the Code of Federal 
Regulations is amended as set forth 
below.

PART 926—MONTANA

1. The authority citation for part 926 
continues to read as follows:

Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq.).

2. Section 926.15 is amended by 
adding paragraph (k) to read as follows:

§ 926.15 Approval of am endm ents to State 
regulatory program .
* * * * *

(k) The amendment to the Montana 
permanent regulatory program, that 
defines “prospecting” as submitted to 
OSM on October 19,1992, and revised 
on July 28,1993, is approved effective 
February 25,1994.

3. Section 926.16 is amended by 
adding paragraph (f) to read as follows:

§ 926.16 Required program  am endm ents.
*  *  w *  ★

(f) By April 26,1994, Montana shall 
amend its definition of “prospecting” so 
that it includes the activities of 
gathering surface or subsurface geologic, 
physical, or chemical data by mapping, 
trenching, geophysical or other 
techniques necessary to determine the 
quality and quantity of coal of an area, 
when the purpose of the activity is to 
determine location, quantity, or quality 
of a mineral deposit. The State must 
also clarify that an activity need not
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involve surface disturbance to be 
considered “prospecting/*
IFR Doc. 94-4281 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 4310-05-*«

DEPARTMENT OF THE TREASURY 

31 CFR Part 103

Amendments to the Bank Secrecy Act 
Regulations Regarding Reporting and 
Recordkeeping Requirements by 
Casinos
AGENCY: Departmental Offices, Treasury. 
ACTION: Final rule.

SUMMARY: The Bank Secrecy Act 
authorizes the Secretary of the Treasury 
to require financial institutions to file 
reports and keep records that the 
Secretary determines have a high degree 
of usefulness in criminal, tax, and 
regulatory matters. The Secretary has 
designated certain casinos as ‘'financial 
institutions” for purposes of the Bank 
Secrecy Act. Treasury issued a final rule 
amending the particular reporting and 
recordkeeping requirements on these 
casinos on March 12,1993, in the 
Federal Register, 58 FR 13538-13550, 
and delayed its effective date on August
27.1993, in the Federal Register, 58 FR 
45263. This final rule further delays the 
effective date until December 1,1994. 
EFFECTIVE DATE: The effective date of the 
final rule (“the Rule”) published on 
March 12,1993, in the Federal Register, 
58 FR 13538—13550, and extended on 
August 27,1993, in the Federal 
Register, 58 FR 45263, dealing with 
nineteen amendments to the Bank 
Secrecy Act regulations affecting 
casinos, is further delayed until 
December 1,1994.
FOR FURTHER INFORMATION CONTACT: A. 
Carlos Correa, Assistant Director, Rules 
and Regulations Section, Office of 
Financial Enforcement, Department of 
the Treasury, (202) 622-0400. 
SUPPLEMENTARY INFORMATION: On March
12.1993, Treasury issued a final rule 
dealing with amendments to the Bank 
Secrecy Act regulations affecting 
casinos. The rule’s effective date was 
September 8,1993. The purpose of the 
amendments was to enhance 
compliance with Bank Secrecy Act 
requirements (codified at 12 U.S.C. 
1829b, 12 U.S.C 1951-1959. and 31 
U.S.C 5311-5326), and to provide Bank 
Secrecy Act examiners with “audit 
trails” to determine the adequacy of 
compliance.

. Treasury received a request from the 
Casino Association of New Jersey 
requesting a delay in the 
implementation date of the final rule to

give casinos additional time to revise 
systems and procedures and train 
employees after the conclusion of the 
busy summer season. On August 27, 
1993, Treasury issued a final rule to 
delay the implementation date until 
March 1,1994, to give all casinos 
meeting the definition in 31 CFR
103.1 l(i)(7)(i) an additional six months 
to comply with the rule. Treasury has 
decided to delay the implementation 
date again until December 1,1994, 
because the final rule is being 
considered in the course of an ongoing, 
comprehensive review of Treasury’s 
anti-money laundering enforcement 
programs.

Dated: February 18,1994.
Ronald K. Noble, ,
Assistant Secretary (Enforcem entJ.
[FR Doc. 94-4282 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4810-2S-P

PANAMA CANAL COMMISSION

35 CFR Part 10
RIN 3207-A A 33

Implementation of the Privacy Act of 
1974
AGENCY: Panama Canal Commission. 
ACTION: Final rule.

SUMMARY: On October 19,1993, the 
Panama Canal Commission published 
for notice and comment a proposed rule 
amending 35 CFR part 10, the agency’s 
existing Privacy Act regulations, (1) to 
update §§ 10.21 “General Exemptions” 
and 10.22 “Specific Exemptions” by 
amending alphanumerical designations 
and titles, deleting obsolete systems and 
more precisely stating the exemptions 
pursuant to the Privacy Act of 1974 and 
OMB Circular A-130, and (2) to exempt 
two new systems of records maintained 
by the Office of Inspector General (OIG) 
and one existing systèm which was 
relocated to OIG (See 58 FR 53897). A 
notice establishing these two new 
systems of records and the amendment 
of the existing system appeared at 58 FR 
53966. The Panama Canal Commission 
did not receive any comments on the 
proposed rule. Therefore, the Panama 
Canal Commission has exempted these 
systems of records from certain 
provisions of the Privacy Act.
EFFECTIVE DATE: March 24,1994.
FOR FURTHER INFORMATION CONTACT:
Mrs. Barbara Fuller, Assistant to the 
Secretary for Commission Affairs, 
Panama Canal Commission, 
International Square, 18251 Street, NW., 
Suite 1050, Washington, DC 20006- 
5402. Telephone (202) 634-6441.

SUPPLEMENTARY INFORMATION: The 
Panama Canal Commission has revised 
35 CFR part 10, §§10.21 and 10.22 by 
updating the number and category of 
exempt systems of records currently 
maintained by the agency. The Customs 
Division, Police Division and the 
Probation and Parole Unit of the former 
Canal Zone Government were 
disestablished in 1982 pursuant to the 
provisions of the Panama Canal Treaty 
of 1977. Exempt systems of records 
maintained by those units were 
transferred to the Commission’s Agency 
Records Center located in the Republic 
of Panama and to Federal Records 
Centers in the United States and are no 
longer actively in use or have been 
destroyed. Pursuant to subsection (1) of 
the Privacy Act, inactive records 
transferred to records centers continue 
to be subject to the same rules and 
procedures as active records maintained 
by the agency. Of the active exempt 
files, several alphanumerical 
designations and system names have 
been changed due to reorganization or 
the transfer of duties to other 
departments. These revisions Were 
published in 52 FR 49541, Dec. 31, 
1987, however, due to administrative 
oversight were not revised in 35 CFR 
10.21 and 10.22. The following 
alphanumerical designations have been 
amended:

The Office of Financial Management 
PCC/FMAK—1, “Claims Files,” was 
reorganized and portions relocated to 
the Office of General Counsel PCC/ 
GCCL-1, "Marine Accident/ 
Miscellaneous General Claims,” the 
investigatory portion of which is 
exempt, and other portions remained in 
the Office of Financial Management, but 
redesignated as PCC/FMCL-1 which is 
not exempt;

The Marine Bureau redesignated PCCJ 
MRPA-1 as PCC/MRNA—1 ,* The General 
Services Bureau PCC/GSIS, “Personnel 
Security Files,” were relocated to the 
Office of Personnel Administration and 
designated as PCC/PR—7, “Personnel 
Reference Unit Files.”

The title of the General Services 
Bureau PCC/GSCP-2, “Canal Protection 
Division Activity Report Files,” was 
amended to “Canal Protection Division 
Incident Report Files.”

The Office of Personnel 
Administration system designated as 
PCC/PR—11, “Minority Group 
Designator Records” has been deleted 
because the Government-wide OPM/ 
GOVT-7, “Applicant Race, Sex, 
National Origin, and Disability Status 
Records” is applicable to this system. 
Likewise, the Personnel Board system 
designated as PCC/PB-1, “Merit System 
Recruiting, Examining and Placement
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Records’* has been deleted because the 
Government-wide OPM/GOVT-5, 
“Recruiting, Examination and 
Placement Records is applicable to this 
system.

The following active and inactive 
systems have been destroyed and are 
hereby removed:
PCC/AMSE-2, Cardex file Contraband

Violations;
PCC/CALS, Driver’s License Investigatory

File;
PCC/GSPL-5, Prisoner Record Cards; 
PCC/GSPL-8, Pending Detective

Investigation Records;
PCC/GSPL-9, Informant Name File; 
PCC/GSPL-12, Youth Unit Name Index File; 
PCC/OM-1, Ombudsman Investigation Files.

The Inspector General has determined 
that the existing “Cash Audit Files” 
system of records is in need of updating 
due to its relocation to the Office of 
Inspector General. The alphanumerical 
designation has changed from PCC/GA- 
1 to PCC/ÓIG-3. In addition, all 
references to the Office of General Audit 
have been changed to Office of Inspector 
General and references to General 
Auditor have been changed to Inspector 
General.

The Inspector General has also 
undertaken an internal review of its 
compliance with the Privacy Act and 
has determined that two new systems of 
records are necessary in order to 
account for information maintained 
about individuals. These new systems 
are exempt from certain provisions of 
the Privacy Act under subsections (j) or 
(k).

In the process of reviewing the 
proposed rule published on October 19, 
1993, (58 FR 53897} an editorial error 
listing exemption (i) of 5 U.S.C. 552a 
was noticed. This oversight has been 
corrected and exemption (i) has been 
removed.

Since the Commission has been 
exempted from Executive Order 12866, 
the provisions of that Order do not 
apply for this rule. Even if that were the 
case, this rule would not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act.

The Administrator has certified to the 
Office of Management and Budget that 
these changes in regulations meet the 
applicable standards provided in 
section 2 of Executive Order 12778.

Finally, the rule does not impose any 
new information collection 
requirements within the Paperwork 
Reduction Act

List of Subjects in 35 CFR Part 10
Privacy.
Accordingly, 35 CFR Part 10 is 

amended as follows:

PART 10—ACCESS TO INFORMATION 
ABOUT INDIVIDUALS

1. The authority citation for part 10 
continues to read as follows:

Authority: 5 U.S.C. 552a.

2. Section 10.21 is revised to read as 
follows:

§ 10.21 General exem ptions.
(a) The following systems of records 

are eligible for exemption under 5 
U.S.C. 552a(j)(2) because each system is 
maintained by a component of the 
agency, or subcomponent, which 
performs as its principal function the 
enforcement of criminal laws, and 
which contains investigatory material 
compiled for criminal law enforcement 
purposes. Accordingly, these systems 
are exempt from the following sections 
of 552a of 5 U.S.C.: (c) (3) and (4); (d);
(e) (1), (2) and (3); (e)(4) (G) and (H); (e)
(5); (e)(8); (f); (g); and (h).

(1) PCC/GSCP-2, Canal Protection 
Division Incident Report Files;

(2) PCC/OIG-1, Investigative Files of 
the Office of Inspector General;

(3) PCC/OIG-2, Allegation/Complaint 
Files of the Office of Inspector General;

(4) PCC/OIG—3, Cash Audit Files.
(b) The systems of records listed 

below, although no longer actively in 
use, continue to be subject to general 
exemption pursuant to 5 U.S.C. 
552a(j)(2) because they were compiled 
by a component, or subcomponent, of 
the agency which performed as its 
principal function the enforcement of 
criminal laws, and which contain 
investigatory material compiled for 
criminal law enforcement purposes. 
Accordingly, the following systems of 
records are exempt from subsections
(c)(3) and (4); (d); (e)(1), (2) and (3);
(e)(4) (G) and (H); (e)(5); (e)(8); (f); (g); 
and (h) of 5 U.S.C 552a:

(1) PCC/AEPR-1, Probation and 
Parole Unit Child Custody Reports;

(2) PCC/AEPR-2, Presentence and 
Preparole Investigation Reports;

(3) PCC/AEPR-3, Probation and 
Parole Unit Statistical File;

(4) PCC/GSPL-1, Law Enforcement 
Case Report File;

(5) PCC/GSPL—2, Police Headquarters 
Confidential File;

(6) PCC/GSPL—3, Detective 
Confidential Files;

(7) PCC/GSPL—4, Convict Files;
(8) PCC/GSPL-6, Police Photo Files;
(9) PCC/GSPL-7, Fingerprint File;
(10) PCC/GSPL-10, Master Name File;
(c) Exemptions from the particular 

subsections are justified for the 
following reasons:

(i) From (c)(3) because release of an 
accounting of disclosures to an

individual who is the subject of an 
investigation could reveal the nature 
and scope of the investigation and could 
result in the altering or destruction of 
evidence, improper influencing of 
witnesses and other evasive action that 
could impede or compromise the 
investigation.

(2) From (c)(4) because this subsection 
is inapplicable to the extent that an 
exemption is  being claimed for 
subsection (d).

(3) From subsection (d) because 
access to the records contained in these 
systems would inform the subject of a 
criminal or civil investigation, matter or 
case of the existence of such, and 
provide the subject with information 
that might enable him or her to avoid 
detection, apprehension or legal 
obligations, and present a serious 
impediment to law enforcement and 
other civil remedies. Amendment of the 
records would impose an impossible 
administrative burden by requiring 
investigations to be continuously 
reinvestigated.

(4) From subsection (e)(1) because it 
is often impossible to determine 
relevance or necessity of information in 
the early stages of an investigation. The 
value oi such information is a question 
of judgment and timing; what appears 
relevant and necessary when collected 
may ultimately be evaluated and viewed 
as irrelevant and unnecessary to an 
investigation. In addition, information 
may be obtained concerning the 
violation of laws other than those 
within the scope of its jurisdiction. In 
the interest of effective law 
enforcement, information should be 
retained because it may aid in 
establishing patterns of unlawful 
activity and provide leads for other law 
enforcement agencies. Further, in 
obtaining evidence during an 
investigation, information may be 
provided which relates to matters 
incidental to the main purpose of the 
investigation but which may be 
pertinent to the investigative 
jurisdiction of another agency. Such 
information cannot readily be 
identified.

(5) From subsection (e)(2) because in 
a law enforcement investigation it is 
usually counterproductive to collect 
information to the greatest extent 
practicable directly from the subject 
thereof. It is not always feasible to rely 
upon the subject of an investigation as 
a source for information which may 
implicate him or her in illegal activities. 
In addition, collecting information 
directly from the subject could seriously 
compromise an investigation by 
prematurely revealing its nature and 
scope, or could provide the subject with
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an opportunity to conceal criminal 
activities, or intimidate potential 
sources, in order to avoid apprehension.

(6) From subsection (e)(3) because 
providing such notice to the subject of 
an investigation, or to other individual 
sources, could seriously compromise 
the investigation by prematurely 
revealing its nature and scope, or could 
inhibit cooperation, or permit the 
subject to evade apprehension.

(7) From (e)(4) (G) and (H); (f); (g); and 
(h) because these provisions concern an 
individual’s access to records which 
concern him and such access to records 
in this system would compromise 
investigations, reveal investigatory 
techniques and confidential informants, 
and invade the privacy of private 
citizens who provide information in 
connection with a particular 
investigation.

(8) From subsection (e)(5) because in 
the collection of information for law 
enforcement purposes it is impossible to 
determine what information is accurate, 
relevant, timely, and complete. With the 
passage of time, seemingly irrelevant or 
untimely information may acquire new 
significance as further investigation 
brings new details to light and the 
accuracy of such information can only 
be determined in a court of law. The 
restrictions of subsection (e)(5) would 
restrict the ability of trained 
investigators to exercise their judgment 
in reporting on investigations and 
impede the development of information 
necessary for effective law enforcement.

(9) From subsection (e)(8) because the 
application of this provision could 
prematurely reveal an ongoing criminal 
investigation to the subject of the 
investigation and could reveal 
investigative techniques, procedures or 
evidence.

3. Section 10.22 is revised to read as 
follows:

§ 10.22 Specific exem ptions.
(a) The following systems of records 

are eligible for exemption under 5 
U.S.C. 552a(k)(2) because they contain 
investigatory material compiled for law 
enforcement purposes, other than 
material within the scope of subsection
(j)(2) of 5 U.S.C. 552a. Provided, 
however, that if any individual is 
denied any right, privilege or benefit 
that he would otherwise be eligible, as 
a result of the maintenance of such 
material, such material shall be 
provided to such individual, except to 
the extent that the disclosure of such 
material would reveal the identity of a 
source who furnished information to the 
Government under an express promise 
that the identify of the source would be 
held in confidence, or prior to January

1,1975, under an implied promise that 
the identity of the source would be held 
in confidence. Accordingly, the 
following systems of records are exempt 
from (c)(3); (d); (e)(1); (e)(4) (G) and (H);
(f); (g); and (h) of 5 U.S.C. 552a.

(1) PCC/GSCP-2, Canal Protection 
Division Incident Report Files;

(2) PCC/OIG—1, Investigative Files of 
the Office of Inspector General;

(3) PCC/OIG-2, Allegation/Complaint 
Files of the Office of Inspector General;

(4) PCC/OIG—3, Cash Audit Files.
(5) PCG'FMAC-l, Embezzlements, 

Burglaries, and Cash Shortages;
(6) PCC/EO-2, Equal Employment 

Opportunity Complaint File;
(7) PCC/GCCL-1, Marine Accident/ 

Miscellaneous General Claims Files;
(8) PCC/GSCS-2, Housing Complaints 

Files;
(9) PCC/GSCX—1, Administrative 

Reports, Transfer of Custody and 
Official Complaint Files.

(10) PCC/AEPR-1, Probation and 
Parole Unit Child Custody Reports;

(11) PCC/AEPR-2, Presentence and 
Preparole Investigation Reports;

(12) PCC/AEPR-3, Probation and 
Parole Unit Statistical File;

(13) PCC/CAPS—2, Case 
Investigations;

(14) PCC/GSPL—1, Law Enforcement 
Case Report Files;

(15) PCC/GSPL-2, Police 
Headquarters Confidential File;

(16) PCC/GSPL-3, Detective 
Confidential Files;

(17) PCC/GSPL—4, Convict Files;
(18) PCC/GSPL-6, Police Photo Files;
(19) PCC/GSPL—7, Fingerprint File;
(20) PCC/GSPL-10, Master Name File;
(21) PCC/CZG-HL-2, Medical 

Administration System.
(b) Exemptions from the particular 

subsections are justified for the 
following reasons:

(1) From subsection (c)(3) because the 
release of the accounting of disclosures 
would permit the subject of a criminal 
investigation and/or civil case or matter 
under investigation, in litigation, or 
under regulatory or administrative 
review or action to obtain valuable 
information concerning the nature of 
that investigation, case or matter and 
present a serious impediment to law. 
enforcement or civil legal activities.

(2) From (d); (e)(4) (G) and (H); (f); (g); 
and (h) because these provisions 
concern an individual’s access to 
records which concern him and such 
access to records in this system would 
compromise investigations, reveal 
investigatory techniques and 
confidential informants, and invade the 
privacy of private citizens who provide 
information in connection with a 
particular investigation.

(3) From subsection (e)(1) because it 
is often impossible to determine 
relevancy or necessity of information in 
the early stages of an investigation. The 
value of such information is a question 
of judgment and timing; what appears 
relevant and necessary when collected 
may ultimately be evaluated and viewed 
as irrelevant and unnecessary to an 
investigation. In addition, information 
may be obtained concerning the 
violation of laws other than those 
within the scope of its jurisdiction. In 
the interest of effective law 
enforcement, this information should be 
retained because it may aid in 
establishing patterns of unlawful 
activity and provide leads for other law 
enforcement agencies. Further, in 
obtaining evidence during an 
investigation, information may be 
provided which relates to matters 
incidental to the main purpose of the 
investigation but which may be 
pertinent to the investigative 
jurisdiction of another agency. Such 
information cannot readily be 
identified.

(c) The following systems of records 
are eligible for exemption under 5 
U.S.C. 552a(k)(5) because they contain 
investigatory material compiled solely 
for the purpose of determining 
suitability, eligibility or qualifications 
for Federal civilian employment, 
military service, Federal contracts, or 
access to classified information, but 
only to the extent that the disclosure of 
such material would reveal the identity 
of a source who furnished information 
to the Government under an express 
promise that the identity of the source 
would be held in confidence, or, prior 
to January 1,1975, under an implied 
promise that the identity of the source 
would be held in confidence. 
Accordingly, these systems of records 
are exempt from 5 U.S.C. 552a(c)(3) and
(d).

(1) PCC/FMAC-1, Embezzlements, 
Burglaries, and Cash Shortages;

(2) PCC/PB-2, Appeals, Grievances, 
Complaints and Assistance Records;

(3) PCC/PB-3, Personnel Investigation 
Records;

(4) PCC/PR-5, Recruiting and 
Placement Records;

(5) PCC/PR-7, Personnel Reference 
Unit Files.

(6) PCC/OIG-1, Investigative Files of 
the Office of Inspector General;

(7) PCC/OIG-2, Allegation/Complaint 
Files of the Office of Inspector General;

(8) PCC/OIG-3, Cash Audit Files.
(d) Exemptions, from the particular 

subsections are justified for the 
following reasons:

(1) From (c)(3) because release of an 
accounting of disclosure to an
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individual who is the subject of an 
investigation could compromise the 
investigation.

(2) From (d) because access to or 
amendment of records in these systems 
would reveal the identity(ies) of the 
source(s) of information collected in the 
course of a background investigation. 
Such knowledge might violate the 
explicit or implicit promise of 
confidentiality made to the source 
during the investigation or constitute an 
unwarranted invasion of the personal 
privacy of third parties, or reveal 
sensitive investigative techniques and 
procedures. Such breaches could restrict 
the free flow of information vital to a 
determination of a candidate’s 
qualifications and suitability.

(e) The following systems of records 
are eligible for exemption under 5 
U.S.C. 552a (k)(6) because they contain 
testing or examination material used 
solely to determine individual 
qualifications for appointment or 
promotion in the Federal service, the 
disclosure of which would compromise 
the objectivity or fairness of the testing 
or examination process. Accordingly, 
these systems of records are exempt 
from 5 U.S.C. 552a(dJ.

(1) PCC/CZG/BRAE-1, Canal Zone 
Board of Registration for Architects and 
Professional Engineers Reference Files;

(2) PCC/MRBL-1, Marine License 
Files;

(3) PCC/MRN A - l , Admeasurer 
Examination File;

(f) Exemptions from the particular 
subsections are justified for the 
following reasons;

(1) The exemption from (d) is justified 
because portions of records in these 
systems relate to testing or examining 
materials and are used solely to 
determine individual qualifications for 
appointment or promotion in the 
Federal service. Access to or 
amendment of this information would 
compromise the objectivity and fairness 
of the testing or examining process.

Dated: February 4 ,1994 .
Gilberto G uardia F .,
Administrator.
[FR Doc. 94-4215 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 3S40-04-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52
PL86-1-6181; FRL-4841-11

Approval and Promulgation of a State 
Implementation Plan for 
Photochemical Assessment 
Monitoring; Illinois

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: The United States 
Environmental Protection Agency 
(USEPA) is approving a revision to the 
Illinois State Implementation Plan (SIP) 
for ozone. USEPA’s action is based upon 
a revision request which was submitted 
by the Statajto satisfy the requirements 
for enhanced ozone monitoring in the 
Clean Air Act (Act). The Act requires 
the State to provide for establishment 
and maintenance of an enhanced 
ambient air quality monitoring network 
in the form of photochemical 
assessment monitoring stations (PAMS) 
by November 12,1993.
DATES: This rulemaking will be effective 
April 26,1994, unless notice is received 
by March 28,1994 that someone wishes 
to submit adverse comments. If the 
effective date is delayed, timely notice 
will be published in the Federal 
Register.
ADDRESSES: Written comments should 
be sent to: J. Elmer Bortzer, Chief, 
Regulation Development Section, 
Regulation Development Branch (AR- 
18J), U.S. Environmental Protection 
Agency, 77 West Jackson Boulevard, 
Chicago, Illinois 60604.

Copies of the SIP revision and 
USEPA’s analysis are available for 
inspection at the following address; (It 
is recommended that you telephone 
Patricia Morris at (312) 353-8656, before 
visiting the Region 5 Office.) U.S. 
Environmental Protection Agency, 
Region 5, Air and Radiation Division, 77 
West Jackson Boulevard, Chicago, 
Illinois, 60604.
FOR FURTHER INFORMATION CONTACT: 
Patricia Morris, Regulation 
Development Section (AR-18J), 
Regulation Development Branch, U.S. 
Environmental Protection Agency, 
Region 5, Chicago, Illinois, 60604, (312) 
886-6081
SUPPLEMENTARY INFORMATION:

I. Background
Section 182(c)(1) of the Act, as 

amended in 1990 and the General 
Preamble (57 FR 13515) require that the 
USEPA promulgate rules for enhanced

monitoring of ozone, oxides of nitrogen 
(NOx), and volatile organic compounds 
(VOC) no later than 18 months after the 
date of the enactment of the 1990 
Amendments. In addition, the Act 
requires that following the promulgation 
of the rules relating to enhanced 
ambient monitoring, the State must 
commence actions to adopt and 
implement a program based on these 
rules, including a revision to each SIP 
affecting areas classified serious and 
above for ozone, to provide for 
establishment and maintenance of 
PAMS as part of their overall ambient 
air quality monitoring network.

The final PAMS rule was promulgated 
by USEPA on February 12,1993 (58 FR 
8452). Section 58.40(a) of title 40, 
subpart C of the Code of Federal 
Regulations requires the State to submit 
a photochemical assessment monitoring 
network description, including a 
schedule for implementation, to the 
Administrator within 6 months after 
promulgation, or by August 12,1993.

Further, § 58.20(f) requires the State to 
provide for the establishment and 
maintenance of a PAMS network within 
9 months after promulgation of the final 
rule or November 12,1993.

On August 12,1993, the Lake 
Michigan Air Directors Consortium 
submitted an alternative regional PAMS 
network description, including a 
schedule for implementation, under the 
signature of the State Air Directors for 
the four States of Illinois, Indiana, 
Michigan and Wisconsin (“the States”). 
This submittal is currently being 
reviewed by the USEPA and is intended 
to satisfy the requirements of § 58.40(a).

On November 4,1993, Illinois 
submitted to the USEPA a revision to 
the Illinois ozone SIP and requested its 
approval. A letter finding the submittal 
complete was sent to the State on 
December 15,1993.

The November 4,1993, Illinois 
submission (Illinois PAMS SEP revision 
request) is intended to meet the 
requirements of section 182(c)(1) of the 
Act and effect compliance with 40 CFR 
part 58, subpart C, as amended on 
February 12,1993 by implementing the 
rules for PAMS. The Illinois 
Environmental Protection Agency 
(EEPA) held a public hearing on the 
Illinois PAMS SIP revision request on 
October 15,1993.
II. Analysis of State Submittal

On November 4,1993, the EEPA 
submitted to the USEPA the Illinois 
PAMS SIP revision request, which 
would incorporate PAMS into the 
ambient air quality monitoring network 
of State and Local Ambient Monitoring 
Stations/National Ambient Monitoring
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Stations (SLAMS/NAMS). The State 
will establish and maintain PAMS as 
part of the overall ambient air quality 
monitoring network.

The criteria used to review the Illinois 
PAMS SEP revision request are derived 
from 40 CFR part 58 revisions 
promulgated on February 12,1993 (58 
FR 8452), the G uideline fo r  the 
Im plem entation o f  the Am bient Air 
M onitoring Regulations 40 CFR Part 58 
(EPA—450/4—78-038, OAQPS,
November 1979), the September 2,1993 
memorandum from the U.S. EPA, Office 
of Air Quality Planning and Standards 
(OAQPS), entitled Final B oilerplate 
Language fo r  the PAMS SIP Submittal, 
the Act and the General Preamble.

The alternative regional PAMS 
network submitted by the States on 
August 12,1993 is currently being 
reviewed by USEPA. A joint network 
description and implementation 
schedule is allowed and encouraged by 
40 CFR 58.40(a)(3) for States where the 
State’s PAMS network requires 
monitoring stations in different States 
and/or Regions.

Since network descriptions may 
change annually, they are not part of the 
SEP as recommended by the G uideline 
fo r  the Im plem entation o f  the Am bient 
Air M onitoring Regulations 40 CFR Part 
58. However, the network description is 
negotiated and approved during the 
annual review via the section 105 of the 
Act grant process as required by 40 CFR 
58.20(d), 58.25, 58.36 and 58.46.

On November 4,1993 the State 
submitted the Illinois PAMS SEP 
revision request to incorporate PAMS 
into the overall ambient air quality 
monitoring network. The Illinois PAMS 
SEP revision request would provide 
Illinois with the authority to establish 
and operate the PAMS sites, secure 
funds for PAMS and provide the USEPA 
with authority to enforce the 
implementation of PAMS, since their 
implementation is required by the Act.

The September 2,1993 memorandum 
from OAQPS entitled Final B oilerplate 
Language fo r  the PAMS SIP Subm ittal 
stipulates that the PAMS SIP revision 
request, at a minimum, should provide 
for the monitoring of criteria and non- 
criteria pollutants as well as 
meteorological parameters; provide that 
a copy of the approved (or proposed) 
PAMS network description, including 
the phase-in schedule, be made 
available for public inspection during 
the public notice and/or comment 
period for the SIP revision request or, 
alternatively, provide that, on request, 
information concerning the State’s plans 
for implementing the rules be made 
publicly available; reference the fact 
that PAMS will become a part of the

State and local air monitoring stations 
(SLAMS) network; and, allow for 
sampling via methods approved by 
USEPA which are not Federal Reference 
method or equivalent.

The Illinois PAMS SIP revision 
request provides that the network will 
measure ambient levels of ozone, NOx, 
speciated VOC, including hydrocarbons 
and carbonyls and meteorological data. 
During the public comment period and 
hearing, Illinois provided a copy of the 
proposed alternative regional PAMS 
network description, including a 
schedule, to the public. The Illinois 
PAMS SIP revision request provides 
that each station in the air quality 
surveillance network provided for and 
described in the network description 
will be termed a SLAMS. Finally, the 
Illinois PAMS SIP revision request 
provides that the methods used in 
PAMS will meet the criteria stipulated 
by 40 CFR 58.41, the quality assurance 
requirements as contained in 40 CFR 
part 58, appendix A, and the monitoring 
methodology requirements contained in 
appendix C.
III. Final Rulemaking Action

The USEPA approves the Illinois rule 
revision for PAMS and adopts it into the 
Illinois SIP for ozone.

Because USEPA considers this action 
noncontroversial and routine, we are 
approving it without prior proposal. The 
action will become effective on April
26,1994. However, if we receive notice 
by March 28,1994, that someone wishes 
to submit adverse comments, then 
USEPA will publish: (1) A notice that 
withdraws the action; and (2) a notice 
that begins a new rulemaking by 
proposing the action and establishing a 
comment period;

Nothing in this action should be 
construed as permitting, allowing or 
establishing a precedent for any future 
request for revision to any SIP. The 
USEPA shall consider each request for 
revision to the SIP in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements.

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989, (54 FR 2214-2225).
On January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and 3 SIP revisions (54 FR 2222) 
from the requirements of section 3 of 
Executive Order 12291 for a period of 2 
years. The USEPA has submitted a 
request for a permanent waiver for Table 
2 and 3 SEP revisions. OMB has agreed 
to continue the waiver until such time 
as it rules on USEPA’s request. This

request continues in effect under 
Executive Order 12866 which 
superseded Executive Order 12291 on 
September 30,1993.

Under the Regulatory Flexibility Act, 
5 U.S.C. 600, USEPA must prepare a > 
regulatory flexibility analysis assessing 
the impact of any proposed or final rule 
on small entities. (5 U.S.C. 603 and 
604.) Alternatively, USEPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000. This SIP approval 
involves a monitoring network that will 
be operated by the IEPA and does not 
impose any new regulatory 
requirements on small businesses. 
Therefore, I certify that it does not have 
a significant economic impact on any 
small entities.

List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Nitrogen dioxide, Ozone, Volatile 
organic compounds.

Dated: February 9 ,1994 . - 
David A. Ullrich,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows:

PART 52—[AMENDED]

1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart O—Illinois

2. Section 52.726 is amended by 
adding paragraph (g) to read as follows:

§52.726 Control strategy: Ozone.
it  4c 4c ic  4c

(g) Approval—The Administrator 
approves the incorporation of the 
photochemical assessment ambient 
monitoring system submitted by Illinois 
on November 4,1993 into the Illinois 
State Implementation Plan. This 
submittal satisfies 40 CFR 58.20(f) 
which requires the State to provide for 
the establishment and maintenance of 
photochemical assessment monitoring 
stations (PAMS) by November 12,1993, 
IFR Doc. 94—4222 Filed 2 -2 4 -9 4 ; 8:45 am)
BILLING CODE 6560-60-f
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40 CFR Part 60
[FR L-4841-4]

Standards of Performance for New 
Stationary Sources, Supplemental 
Delegation of Authority to Knox 
County, TN

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: D elegation  o f a u th o rity .

SUMMARY: On May 5,1993, the Knox 
County Department of Air Pollution 
Control requested that EPA delegate 
authority for implementation and 
enforcement of an additional category of 
New Source Performance Standards 
(NSPS). Since EPA’s review of Knox 
County’s pertinent laws, rules, and 
regulations showed them to be adequate 
for the implementation and enforcement 
of this Federal standard, the Agency has 
made the delegation as requested. 
EFFECTIVE DATE: The effective date of the 
delegation of authority is May 28,1993. 
ADDRESSES: Copies of the request for 
delegation of authority and EPA’s letter 
of delegation are available for public 
inspection during normal business 
hours at the following locations: 
Environmental Protection Agency, 

Region IV, Air Programs Branch, 345 
Courtland Street, Atlanta, Georgia 
30365.

Knox County Department of Air 
Pollution Control, City-County 
Building, Room 459,400 West Main 
Avenue, Knoxville, Tennessee 37902. 
Effective immediately, all requests, 

applications, reports and other 
correspondence required pursuant to 
the newly delegated standard should 
not be submitted to the Region IV office, 
but should instead be submitted to the 
following address:
Knox County Department of Air 

Pollution Control, City-County 
Building, Room 459, 400 West Main 
Avenue, Knoxville, Tennessee 37902. 

FOR FURTHER INFORMATION CONTACT: 
Randy Terry, Regulatory Planning and 
Development Section, Air Programs 
Branch, United States Environmental 
Protection Agency, Region IV, 345 
Courtland Street NE., Atlanta, Georgia 
30365, (404) 347-2864.
SUPPLEMENTARY INFORMATION: Section 
301, in conjunction with sections 110 
and 111(c)(1) of the Clean Air Act as 
amended November 15,1990, 
authorizes EPA to delegate authority to 
implement and enforce the standards set 
out in 40 CFR part 60, New Source 
Performance Standards (NSPS).

On May 20,1977, EPA initially 
delegated the authority for

implementation and enforcement of the 
NSPS programs to Knox County. A 
subsequent delegation followed on 
December 13,1985, in which Knox 
County requested an update of its 
delegation of authority for previously 
delegated NSPS regulations. On May 5, 
1993, Knox County requested a 
delegation of authority for 
implementation and enforcement of the 
following NSPS category found in 40 
CFR part 60;

1. Standard of Performance for 
Calciners and Dryers in Mineral 
Industries, as specified in 40 CFR part 
60, subpart UUU, as amended at 57 FR 
44496 (September 28,1992), as adopted 
April 29,1993.

After a thorough review of the 
request, the Regional Administrator 
determined that such a delegation was 
appropriate for this source category with 
the conditions set forth in the original 
delegation letter of May 20,1977. Knox 
County sources subject to the 
requirements of this subpart will now be 
under the jurisdiction of Knox County.
Action

Since review of the pertinent Knox 
County laws, rules, and regulations 
showed them to be adequate for the 
implementation and enforcement of the 
aforementioned category of NSPS, the 
EPA hereby notifies the public that it 
has delegated the authority for the 
source category listed above on May 28, 
1993.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 6 of Executive 
Order 12866.

Authority: This document is issued under 
the authority of sections 101 ,110 , 111, 112,- 
and 301 of the Clean Air Act, as Amended 
(42 U.S.C. 7401, 7410, 7411, 7412, and 7601).

Dated: February 3 ,1994 .
Patrick M. Tobin,
Acting Regional Administrator.
[FR Doc. 94-4221 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6560-50-f

40 CFR Part 180
[PP 4F3011 and PP 7F3498/R2033; FR L- 
4742-7]

RIN 2070-A B 78

Pesticide Tolerances for Cypermethrin

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes 
tolerances for residues of the pesticide 
chemical [(±)alpha-cyano(3- 
phenoxyphenyl)methyl(±)-c/s,frans-

/ Rules and Regulations 9 0 9 3

3 (2,2-dichloroetheny l)-2,2- 
dimethylcyclopropanecarboxylate) in or 
on the raw agricultural commodities 
(RACs) cabbage at 2.0 parts per million 
(ppm) and onions at 0.1 ppm. This 
regulation proposes to establish 
maximum permissible levels for 
residues of the pesticide chemical 
requested pursuant to petitions 
submitted by FMC Corp.
EFFECTIVE DATE: This regulation 
becomes effective February 25,1994. 
Ad d r e s s e s : Written objections, 
identified by the document control 
number, [PP 4F3011 and PP 7F3498/ 
R20331, may be submitted to: Hearing 
Clerk (1900), Environmental Protection 
Agency, Rm. M3708, 401 M St., SW., 
Washington, DC 20460. A copy of any 
objections and hearing requests filed 
with the Hearing Clerk should be 
identified by the document control 
number and submitted to: Public 
Response and Program Resources 
Branch, Field Operations Division 
(7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. In 
person, bring copy of objections and 
hearing request to: Rm. 1128, ÈM #2, 
1921 Jefferson Davis Hwy., Arlington, 
VA 22202. Fees accompanying 
objections shall be labeled “Tolerance 
Petition Fees” and forwarded to: EPA 
Headquarters Accounting Operations 
Branch, OPP (Tolerance Fees), P.O. Box 
360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By 
mail: George T. LaRocca, Product 
Manager (PM) 13, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 202, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703)- 
305-6100.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of October 20,1993 (58 
FR 54092), EPA issued a proposed rule 
that gave notice that the FMC Corp., 
1735 Market St., Philadelphia, PA 
19103, had submitted pesticide 
petitions (PP) 4F3011 and 7F3498 
proposing to amend 40 CFR part 180 by 
establishing tolerances for residues of 
cypermethrin [(±) alpha-cyano-(3- 
phenoxyphenyl)methyl (±)-cis, trans- 
3(2,2-
dimethyIcyclopropanecarboxylate)] and 
its metabolites dichlorovinyl acid 
(DCVA) and m-phenoxybenzoic acid 
(MPB-Acid) and cyperamide under 
section 408(b) of thè Federal Food, Drug 
and Cosmetic Act (21 U.S.C. 346a(b)) in 
or on the raw agricultural commodities 
cabbage at 1.5 parts per million (ppm) 
and bulb onions at 0.1 ppm.
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There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule.

The data submitted in the petition 
and other relevant material have been 
evaluated and discussed in the 
proposed rule. Based on'the data and 
information considered, the Agency 
concludes that the tolerances will 
protect the public health. Therefore, the 
tolerances are established as set forth 
below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, hie written objections 
and/or request a hearing with the 
Hearing Clerk, at the address given 
above (40 CFR 178.20). A copy of the 
objections and/or hearing requests filed 
with the Homing Clerk should be 
submitted to the OPP docket for this 
rulemaking. The objections submitted 
must specify the provisions of the 
regulation deemed objectionable and the 
grounds for the objections (40 CFR 
178.25). Each objection must be 
accompanied by the fee prescribed by 
40 CFR 180.33(i). If a hearing is 
requested, the objections must include a 
statement of the factual issue(s) on 
which a hearing is requested, the 
requestor’s contentions on such issues, 
and a summary of any evidence relied 
upon by the objector (40 CFR 178.27). A 
request for a hearing will be granted if 
the Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by die 
requestor would, if established, resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32).

The Office of Management and Budget 
has exempted this rule from the 
requirements of Executive Order 12866.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354,94 Stat. 1164,5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant '  
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).

List of Subjects in 40 CFR Part 180
Environmental protection, 

Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements.
Dated: January 8,1994.
Douglas D. Campt,
Director, O ffice o f Pesticide Programs.

Therefore, 40 CFR part 180 is 
amended as follows:

PART 180—[AMENDED]

1- The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By amending § 180.418 in the table 
therein, by adding and alphabetically 
inserting the following raw agricultural 
commodities, to read as follows:

§ 160.418 Cyperm ethrin; tolerances for
residues.
*  *  f t  ' 

f t

’ *

Commodity Parts per- 
million

Cabbage ............ ............... . 2.0
* + '■ * 

Onions, bulb ......................
* * 

0.10

[FR Doc. 94r4212 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6560-60-F

40 CFR Part 180
[PP 4E4288 and PP 4E4289/R2038; F R L - 
4756—4]

RIN 2070-A B 78

Pesticide Tolerances for ChJorpyrifos

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document revises 
tolerances for residues of the insecticide 
chlorpyrifos in or on the raw 
agricultural commodities pears, 
peaches, nectarines, and plums. The 
regulations to revise maximum 
permissible levels for residues of 
chlorpyrifos were requested in petitions 
submitted by DowElanco and are 
needed to cover maximum expected 
residues in or on imported 
commodities.
EFFECTIVE DATE: This regulation 
becomes effective February 25,1994. 
ADDRESSES: Written objections and 
request for a hearing, identified by

document control number, [PP 4E4288 
and PP 4E4289/R2038], may be 
submitted to: Hearing Clerk (1900), 
Environmental Protection Agency, Rm. 
3708,401 M St., SW., Washington, DC 
20460. A copy of any objections and 
hearing requests filed with the Hearing 
Clerk should be identified by the 
document control number and 
submitted to: Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, bring 
copy of objections and hearing request 
to: Rm. 1132, CM #2,1921 Jefferson 
Davis Hwy., Arlington, VA 22202. Fees 
accompanying objections shall be 
labeled “Tolerance Petition Fees” and 
forwarded to: EPA Headquarters 
Accounting Operations Branch, OPP 
(Tolerance Fees), P.O. Box 360277M, 
Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By 
mail: Dennis H. Edwards, Jr., Product 
Manager (PM) 19, Registration Division 
(7505C), Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460. Office location and telephone 
number: Rm. 207, CM #2,1921 Jefferson 
Davis Hwy., Arlington, VA 22202, (703)- 
305-6386.
SUPPLEMENTARY INFORMATION: EPA 
issued a proposed rule, published in the 
Federal Register of December 28,1993 
(58 FR 68621), which announced that 
DowElanco had submitted pesticide 
petitions (PP 4E4288 and PP 4E4289) to 
the Administrator under section 408(6) 
of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 346a(e)) to amend 40 CFR 
180.342 by revising the tolerances for 
residues of the insecticide chlorpyrifos 
in or on the raw agricultural 
commodities pears from 0.01 part per 
million (ppm) to 0.05 ppm and peaches, 
nectarines, and plums from 0.01 ppm to
0.05 ppm. The revisions in the 
tolerances are needed because of 
differing use patterns of chlorpyrifos in 
other parts of the world as compared to 
the U.S.

The Agency reviewed preliminary 
residue data and concluded that 
residues should not exceed the 
proposed tolerances. However, the 
Agency has determined that additional 
residue data for imported pears, peaches 
(data for peaches will suffice for 
nectarines), plums, and prunes (the 
processed commodity of plums) must be 
submitted. Therefore, the Agency is 
revising these tolerances with a 2-year 
expiration date, at which time the 
tolerances will revert to the previous
0.01 ppm for the named commodities. 
Once the required residue data are
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submitted and determined to be 
adequate and upon request by 
DowElanco, the Agency will take 
appropriate steps to make the tolerances 
permanent.

The available data do not support a 
change in the U.$. use pattern for the 
Crops listed above. If such a change is 
desired, additional residue data 
generated in the U.S. must be submitted.

There was one comment received in 
response to the proposed rule. The 
comment supported the proposed rule.

Therefore, based on the information 
considered by EPA and discussed in 
detail in the December 28,1993 
proposal and in this final rule, the 
Agency is hereby establishing the 
tolerance revisions in 40 CFR 180.342 
for residues of chlorpyrifos in or on the 
following raw agricultural commodities: 
nectarines, peaches, pears, and plums.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
and/or a request for a hearing with the 
Hearing Clerk, at the address given 
above (40 CFR 178.20). The objections 
submitted must specify the provisions 
of the regulation deemed objectionable 
and the grounds for the objections (40 
CFR 178.25). Each objection must be 
accompanied by the fee prescribed by 
40 CFR 180.33(i). If a hearing is 
requested, the objections must include a 
statement of the factual issue(s) oh 
which the hearing is requested, the 
requestor’s contentions must include a 
statement of factual contentions on each 
issue and a summary of any evidence 
relied upon by the objector (40 CFR 
178.27). A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary; and the resolution of the 
factual issue(s) in the manner sought by 
the requestor would be adequate to 
justify the action requested (40 CFR 
178.32).

Under Executive Order 12866 (58 FR 
51735, Oct. 4,1993), the Agency must 
determine whether the regulatory action 
is “significant” and therefore subject to 
review by the Office of Management and 
Budget (OMB) and the requirements of 
the Executive Order. Under section 3(f), 
the order defines a “significant 
regulatory action” as an action that is 
likely to result in a rule (1) having an 
annual effect on the economy of $100

million or more, or adversely and 
materially affecting a sector of the 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities (also 
referred to as “economically 
significant”); (2) creating serious 
inconsistency or otherwise interfering 
with an action taken or planned by 
another agency; (3) materially altering 
the budgetary impacts of entitlement, 
grants, use fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raising novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in this Executive 
Order.

Pursuant to the terms of the Executive 
Order, EPA has determined that this 
rule is not “significant” and is therefore 
not subject to OMB review.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).
List of Subjects in 4 0  CFR Part 180

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements.
Dated: February 10,1994.
Douglas D. Campt,
Director, Office o f Pesticide Programs.

Therefore, 40 CFR part 180 is 
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In § 180.342, by amending 
paragraph (c) by removing the entries in 
the table therein for nectarines, peaches, 
pears, and plums and by adding new 
paragraph (e), to read as follows:

§ 180.342 Chlorpyrifos; tolerances for 
residues.
* * * * *

(e) Tolerances are established as 
follows for residues of the insecticide 
chlorpyrifos [0,0-diethyl 0-(3,5,6- 
trichloro-2-pyridyl) phosphorothioate]

in or on the following raw agricultural 
commodities:

Commodity
Parts per million

Until Jan. 
28,1996

After Jan. 
28,1996

Nectarines......... 0.05 0.01
Peaches ........... 0.05 0.01
Pears .... .......... 0.05 0.01
Plums ......... ...... 0.05 0.01

[FR Doc. 94-4379 Filed 2 -2 4 -9 4 ; 8:45 am]
BILUNG CODE 6560-50-F

40 CFR Part 503
[FRL-4842-8]

Standards for the Use or Disposal of 
Sewage Sludge

AGENCY: U.S. Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: On November 2 5 ,1 9 9 2 , 
pursuant to section 405  of the Clean 
Water Act (CWA), EPA promulgated a 
regulation to protect public health and 
the environment from reasonably 
anticipated adverse effects of certain 
pollutants in sewage sludge (February 
1 9 ,1 9 9 3 ). This regulation established 
requirements for die final use or 
disposal of sewage sludge when: (1) The 
sludge is applied to the land either to 
condition the soil or to fertilize crops 
grown in the soil; (2) the sludge is 
disposed on land by placing it in surface 
disposal sites; and (3 ) the sludge is 
incinerated. Today’s action amends this 
regulation with respect to two aspects of 
the rule pending EPA’s reconsideration 
of certain issues. The issues under 
réévaluation concern the appropriate 
pollutant limits for molybdenum in 
sewage sludge when land applied and 
the requirement for certain sewage 
sludge incinerators to monitor 
incinerator emissions continuously for 
total hydrocarbons (THC).
EFFECTIVE DATE: February 19,1994.
FOR FURTHER INFORMATION CONTACT:
Alan Hais, Chiefs Sludge Risk 
Assessment Branch, Health and 
Ecological Criteria Division (4304), 
Office of Science and Technology, U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460, 
telephone (202) 260-5389.
SUPPLEMENTARY INFORMATION:

A. Authority
Today’s rule is being promulgated 

under the authority of section 405 of the 
Clean Water Act (CWA). Section 405(d) 
requires EPA to establish management
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practices and numerical limits adequate 
to protect public health and the 
environment against reasonably 
anticipated adverse effects of toxic 
pollutants in sewage sludge. Section 
405(e) prohibits any person from 
disposing of sludge from a publicly- 
owned treatment works or other 
treatment works treating domestic 
sewage except in compliance with the 
section 405 regulations.
B. Amendment of Pollutant Limits for 
Molybdenum When Land Applied

On November 25,1992, the U.S. 
Environmental Protection Agency 
promulgated, pursuant to section 405 of 
the Clean Water Act, Standards for the 
Use or Disposal of Sewage Sludge (40 
CFR part 593) published in the Federal 
Register on February 19,1993 (58 FR 
9248). This regulation establishes 
requirements for the final use or 
disposal of sewage sludge that are 
codified at 40 CFR part 503. By letter 
dated May 25,1993, Climax Metals 
Company filed a petition with the 
Agency asking that EPA reconsider the 
molybdenum pollutant limits for sewage 
sludge when it is applied to the land 
and to stay the February 19,1994, 
compliance date for these pollutant 
limits pending reconsideration. 
Subsequently, on June 25,1993, Climax 
Metals Company, American Mining 
Congress, The Chem-Met Company, 
Eastern Technologies, Inc., Gulf Coast 
Chemical, Jamestown Chemical 
Company, Inc., Midland Research Labs, 
Inc., and North Metals and Chemical 
Company, generators or users of 
molybdenum, filed a petition with the 
United States Court of Appeals for the 
10th Circuit seeking review of the land 
application pollutant limits for 
molybdenum in the part 503 Rule. This 
petition for review was subsequently 
transferred to the D.C. Circuit.

The molybdenum cumulative 
pollutant loading rate (CPLR) 
promulgated at Table 2 of § 503.13 in 
the final part 503 rule is 18 kg of 
molybdenum per hectare of land. The 
CPLR was determined from Pathway 6 
of the land application risk assessment 
Pathway 6 evaluates the amount of a 
pollutant in sewage sludge that is 
protective of livestock and wild animals 
that consume plants grown on sludge- 
amended soil. In the case of 
molybdenum, the CPLR is designed to 
protect cattle from molybdenosis. The 
major concern that Climax and others 
have brought to the Agency’s attention 
is related to the studies used to assess 
exposure conditions and the exposure 
assumptions for die establishment of the 
molybdenum CPLR for land application 
of sewage sludge. In particular, Climax

and others questioned the use of the 
data from the Pierzynski and Jacobs 
(1986) study to determine the crop 
uptake slope used in the Pathway 6 risk 
assessment. These interested parties 
state that this approach results in an 
overprotective molybdenum limit 
because the sludges used in the study 
were highly contaminated with 
molybdenum (1500 mg molybdenum 
per kg of sewage sludge, while sewage 
sludge usually contains 40 mg/kg) and 
because the Pierzynski and Jacobs data 
were inappropriately weighted with 
data from only one other study (Soon 
and Bates, 1985).

EPA has reviewed Climax’s request 
and has evaluated additional data and 
additional information submitted by 
Climax supporting a different crop 
uptake slope for molybdenum. Based on 
this preliminary evaluation, EPA is 
amending part 503 to delete the 
molybdenum pollutant limits in Tables 
2, 3, and 4 of § 503.13 pending its 
reconsideration of appropriate 
molybdenum pollutant limits. EPA’s 
preliminary review of the data indicates 
the appropriateness of réévaluation of 
the cumulative pollutant loading rate for 
molybdenum established in Table 2 of 
§ 503.13 of the February 19,1993 rule. 
Because the molybdenum cumulative 
pollutant loading rate is used to develop 
the molybdenum pollutant 
concentration limit and annual 
pollutant loading rate in Tables 3 and 4 
of § 503.13, respectively, EPA is also 
amending these tables to remove the 
molybdenum pollutant limits.

As noted, the molybdenum limits in 
Tables 2 ,3  and 4 were determined from 
a risk assessment of Pathway 6 and are 
designed to protect animals consuming 
feed crops grown on sludge-amended 
soil from molybdenosis. Specifically, 
EPA, using a mathematical algorithm, 
calculated what quantity of 
molybdenum in sewage sludge per 
hectare of land could be added to the 
soil without resulting in exceeding the 
threshold in crops fed to domesticated 
animals that is associated with 
molybdenosis. That calculation is 
dependent on three variables. These are 
the threshold level of molybdenum in 
feed crops associated with 
molybdenosis, the background level of 
molybdenum in feed crops and the 
relationship between molybdenum 
added to the soil from sewage sludge 
and the resulting level in feed crops.

EPA has reviewed the data it used to 
establish the molybdenum limits, 
information submitted by Climax and 
others and additional information the 
Agency has obtained. EPA has 
concluded that the molybdenum limits 
are highly sensitive to how the

molybdenum data base used in the part 
503 regulation was treated. An example 
illustrates why the data are sensitive to 
the method used in the calculation. 
Assume that two field studies are used 
to calculate the uptake of molybdenum 
by feed crops grown on sludge-amended 
soil. One study shows low molybdenum 
uptake levels while the second shows 
high uptake. If the study with low 
molybdenum uptake levels includes 
only three data points while the study 
showing high uptake contains 20 data 
points, calculation of a single uptake 
value from the studies will differ 
depending on how the data points in the 
individual studies are treated. If all data 
points are weighted equally, then the 
results will be most heavily influenced 
by the high uptake data points. 
Contrarily, if the results are averaged for 
each study separately and then the 
studies, rather than data points, 
weighted equally, the influence of the 
high uptake data is mitigated.

Given the limited number of studies 
relied upon for the part 503 
molybdenum limits and the resulting 
sensitivity of the results to the method 
adopted for weighting data points in 
those studies, EPA determined that it 
should reconsider these limits. A 
preliminary review of additional field 
studies suggests that use of data from 
sewage sludge that is highly 
contaminated by molybdenum may 
yield results that could overpredict crop 
uptake and background molybdenum 
levels in feed crops at the lower levels 
of molybdenum required by part 503. 
This leads the Agency to conclude that 
the limits adopted in Tables 2, 3, and 4 
may be more restrictive than required to 
protect public health and the 
environment because of both an 
inappropriately high background 
molybdenum level in feed crops and 
molybdenum uptake rate. This 
information has led the Agency to 
conclude that it should reevaluate its 
determination of the molybdenum 
pollutant limits for land application of 
sewage sludge.

EPA has concluded that amending its 
regulation to delete the current land 
application molybdenum pollutant 
limits pending reconsideration will not 
adversely affect public health and the 
environment for the following reasons. 
First, EPA is not modifying the ceiling 
concentration limit for molybdenum (75 
milligrams per kilogram of sewage 
sludge on a dry weight basis) in Table 
1 of § 503.13. Sewage sludge that is land 
applied must have a molybdenum 
concentration equal to or less than this 
limit. Sewage sludge that exceeds this 
level cannot be land applied. Under a 
worst case scenario of 75 milligrams of
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molybdenum per kilogram of dry 
sewage sludge, if sewage sludge is 
applied at a rate of 10 metric tons of 
sewage sludge (dry weight basis) per 
hectare of land annually, it would take 
24 years to reach the cumulative 
pollutant load of 18 kilograms per 
hectare for molybdenum-—the CPLR 
adopted in Table 2 of § 503.13 in the 
final rule. Because EPA plans to propose 
and promulgate a new molybdenum 
cumulative pollutant loading rate in the 
near future, a new molybdenum 
pollutant concentration limit and a new 
annual pollutant loading rate (APLR), 
even if EPA concludes the same or 
lower limits are necessary to protect 
public health and the environment, the 
likelihood that the molybdenum in 
sewage sludge applied to the land 
during the time EPA reevaluates the 
molybdenum CPLR would harm public 
health and the environment is extremely 
low.

Similarly, under this worst case 
scenario, sewage sludge sold or given 
away in a bag or other container for 
application to the land (e.g., for use on 
lawns or home gardens) is limited to an 
annual application rate of 12 dry metric 
tons per hectare. This application rate is 
calculated based on the ceiling 
concentration of 75 mg molybdenum 
per kg of dry sewage sludge and the 
annual pollutant loading rate of 0.9 kg 
per hectare per 365 day period listed in 
Table 4 of § 503.13. Application rates 
above this amount would cause an 
exceedence of the molybdenum annual 
pollutant loading rate. However, the 
molybdenum pollutant limit on which 
the APLR is based is designed to protect 
animals consuming forage grown on 
sludge amended soils from 
molybdenum toxicity. The likelihood of 
cattle consuming feed crops grown on a 
lawn or home garden is small. In the 
multi-pathway risk assessment, the next 
most limiting pathway for molybdenum 
is Pathway 3, the ingestion of pure 
sewage sludge by a toddler. Pathway 3 
is a more realistic concern for sewage 
sludge sold or given away in a bag or 
other container. The pollutant limit for 
this pathway is 400 milligrams of 
molybdenum per kilogram of dry 
sewage sludge, well above the ceiling 
concentration limit of 75 mg 
molybdenum per kg of dry sewage 
sludge. Because sewage sludge cannot 
be applied to the land if the 
molybdenum concentration is greater 
than 75 mg molybdenum per kg of dry 
sewage sludge, the toddler who may 
inadvertently ingest sewage sludge is 
protected during the time the Agency 
reconsiders the molybdenum pollutant 
limits. Therefore, today’s amendments

to the pollutant limits in Tables 2 ,3 , 
and 4 of § 503.13 will not threaten 
public health or the environment for 
land application of either bulk sewage 
sludge sold or sewage sludge sold or 
given away in a bag or other container.
C. Modification of the Applicability of 
the Continuous Emission Monitoring 
Requirements for Total Hydrocarbons 
for Certain Incinerators

On July 17,1993, Gloucester County 
Utilities, Stony Brook Regional 
Sewerage Authority, Township of 
Wayne, Pequannock, Lincoln Park and 
Fairfield Sewerage Authority, Somerset 
Raritan Valley Sewerage Authority, 
Bayshore Regional Sewerage Authority, 
and the State of New Jersey filed a 
petition with the D.C. Circuit seeking 
review of the part 503 regulation. These 
petitioners challenged, among other 
things the failure of the part 503 
regulation to allow site-specific sewage 
sludge incinerator emissions limits and 
the failure to allow State-imposed 
emissions limitations, including 
monitoring and reporting requirements, 
to replace the part 503 requirements.
The petitioners argue that the 
requirements to demonstrate 
compliance with a 100 ppm total 
hydrocarbon (THC) operational standard 
through continuous monitoring of THC 
emissions should be changed.

Currently, the State of New Jersey 
requires that the exit gas from the 
petitioners’ sewage sludge incinerators 
meet a 100 ppm carbon monoxide (CO) 
limit corrected for zero percent moisture 
and to seven percent oxygen. The State 
also requires the petitioners to monitor 
the exit gas continuously for CO. For 
these reasons, the petitioners asked for 
relief from the requirement to monitor 
THC continuously. To demonstrate 
compliance with the 100 ppm THC 
operational standard, the incinerator 
management practices in § 503.45(a) 
require installation of a continuous 
equipment THC monitor. In the 
petitioners’ view, installation of this 
instrument is not needed because any 
sewage sludge incinerator complying 
with State of New Jersey 100 ppm 
emissions limitation and continuous CO 
monitoring requirements will comply 
with the 100 ppm THC operational 
standard.

EPA concluded that it is appropriate 
to reconsider its requirement for the 
continuous monitoring of THC in the 
case of certain incinerators. Based on a 
reassessment of information on THC 
emissions and CO emissions from 
certain types of sewage sludge 
incinerators, EPA has preliminary 
determined that incinerators that meet a 
100 ppm CO emission limitation will

easily achieve a 100 ppm THC 
operational standard. In these 
circumstances, EPA determined that 
requiring such incinerators to install 
and maintain continuous THC monitors 
was unduly burdensome and wasteful 
and would not result in increased 
environmental benefits. Accordingly, 
EPA finds there is good cause to amend 
its regulation, effective immediately, to 
authorize the demonstration of 
compliance with the 100 ppm THC 
operational standard by meeting a 100 
ppm CO limit and by monitoring the 
exit gas continuously for CO during the 
interim period of reconsideration. 
Therefore, EPA is today issuing a final 
rule amending the applicability 
provision of the part 503—subpart E— 
Incineration to modify the applicability 
of certain management practices, 
frequency of monitoring requirements 
and recordkeeping requirements for 
sewage sludge incinerators meeting 
certain conditions.

As a result of the amendment, the 
following requirements will not apply to 
sewage sludge incinerators meeting 
defined conditions: the management 
practice in § 503.45(a); the frequency of 
monitoring requirements for THC 
concentration in § 503.46(b); and the 
recordkeeping requirements for THC 
concentration in § 503.47 (c) and (n).
The management practice in 503.45(a) 
requires the installation of a continuous 
emissions monitor for total 
hydrocarbons. The monitoring 
requirements of § 503.46(b) concern 
THC concentration in the exit gas. The 
recordkeeping requirements in § 503.47
(c) and (n) deal with the total 
hydrocarbons concentration in the exit 
gas from the sewage sludge incinerator 
stack and with a calibration and 
maintenance log for THC concentration 
in the exit gas.

The requirements outlined above do 
not apply to sewage sludge incinerators 
in the following circumstances. The 
sewage sludge incinerator must achieve 
a CO concentration in the exit gas of 100 
ppm (monthly average) Or lower, 
corrected for zero percent moisture and 
to seven percent oxygen. The 
incinerator owner/operator also must 
monitor the exit gas continuously for 
CO, keep records on the CO emissions, 
and, in certain cases, report the monthly 
average CO concentration annually to 
the permitting authority.

EPA concluded there is good cause for 
taking today’s action because current 
data support the petitioners’ assertion 
that the THC concentration in the exit 
gas from the sewage sludge incinerators 
described above will comply with the 
100 ppm (monthly average) THC 
operational standard in part 503 when
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the monthly average CO concentration 
in the exit gas is equal to or less than 
100 ppm.
D. Procedural Requirements

EPA has reviewed the two requests 
discussed above and concluded that: (1) 
The molybdenum CPLR, pollutant 
concentration limit, and APLR for land 
application should be reconsidered 
based on the new information, and (2) 
the THC operational standard in 
§ 503.44(c) will be achieved if a CO 
limit of 100 ppm is met. Accordingly, 
EPA is today taking final action 
amending its part 503 regulation. EPA’s 
action amends the molybdenum 
pollutant limits for land application in 
Tables 2, 3, and 4 of § 503.13 and the 
applicability of various part 503 
requirements related to THC in § 503.45, 
§ 503.46, and § 503.47 for certain 
incinerators until such time as the 
Agency has an opportunity to study 
these issues further. At the completion 
of the studies, EPA will decide whether 
to propose new molybdenum pollutant 
limits and whether further amendments 
to part 503 are needed concerning the 
monitoring of CO to demonstrate 
compliance with the THC operational 
standard in lieu of monitoring THC 
continuously/

Section 553 of the Administrative 
Procedures Act provides that when an 
agency for good cause finds that notice 
and public procedure are impracticable, 
unnecessary or contrary to the public 
interest, it may first issue a rule without 
providing notice and comment. In 
addition, the agency may make the rule 
effective immediately. EPA has 
concluded here that it should both 
amend its part 503 regulation as 
described without providing for notice 
and comment and make these changes 
effective immediately.
1. N otice and Comment

By today’s action, the Agency avoids 
the possibility that some treatment 
works treating domestic sewage would 
be required to comply with certain 
numerical limits for molybdenum in 
sewage sludge that is land applied. The 
Agency has concluded at this juncture 
that these limits may be too stringent 
and consequently should be 
reconsidered. Given the pendency of the 
compliance deadline for the land 
application requirements, it would be 
impracticable to provide notice and 
comment. Further, the public interest 
would suffer to the extent that treatment 
works treating domestic sewage 
incurred increased costs associated with 
compliance with requirements that the 
Agency determines are not needed to 
protect public health and the

environment. Given the retention of the 
ceiling limit on molybdenum in sewage 
sludge which may be applied to the 
land, EPA has concluded that public 
health and the environment will be 
adequately protected while the Agency 
is reconsidering what are the 
appropriate molybdenum limits for 
Tables 2, 3 and 4 of § 503.13.

Further, in the case of the 
amendments to the requirements for 
sewage sludge incinerators, the Agency 
has similarly concluded that notice and 
comment is impracticable and contrary 
to the public interest. EPA has 
concluded that the public interest will 
suffer if sewage sludge incinerators that 
achieve a 100 ppm CO level, as 
demonstrated by continuous CO 
monitoring, are also required to install 
THC monitors. Based on its evaluation, 
EPA has concluded that, if incinerators 
are meeting a 100 ppm CO level, the 
likelihood is substantial that such 
incinerators are well below the 100 ppm 
THC operational standard. Given this 
information and the fact that the 
obligation for many of these incinerators 
to achieve a 100 ppm or lower CO 
standard and monitor continuously 
antedated the promulgation of the 100 
ppm THC operational standard, EPA has 
concluded that the public interest does 
not support installation of THC 
monitors for such incinerators pending 
Agency reconsideration.
2. E ffective Date

Under section 405 of the CWA, EPA’s 
sewage sludge regulation must require 
compliance with the regulation as 
expeditiously as practicable but in no. 
case later than 12 months after its 
publication, unless such regulation 
requires construction of new pollution 
control facilities, in which case the 
regulation must require compliance 
expeditiously, but not later than two 
je a rs  from publication. The part 503 
regulation was effective on March 22, 
1993. In the cáse of the molybdenum 
pollutant limits and the continuous 
monitoring requirements for THC, the 
regulation required compliance by 
February 19,1994. Because of the 
potential adverse effect on public 
interest noted above, the Agency has 
determined there is good cause for 
making this regulation effective 
immediately.
E. Regulatory Requirements
1. Executive Order 12866

Executive Order 12866 requires EPA 
to prepare an assessment of the costs 
and benefits of any “significant 
regulatory action.’’ Because the effect of 
today’s rule is to modify current

requirements and provide additional 
flexibility to the regulated community, 
costs to the regulated community 
should be reduced or at least remain 
unchanged. Consequently, no 
assessment of costs and benefits is 
required.

2. Regulatory Flexibility Act
Pursuant to the Regulatory Flexibility 

Act, 5 U.S.C. 601-612, whenever an 
agency is required to publish a General 
Notice of Rulemaking for any proposed 
or final rule, it must prepare and make 
available for public comment a 
regulatory flexibility analysis that 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). No regulatory flexibility 
analysis is required, however, if the 
head of the Agency certifies that the rule 
will not have a significant impact on a 
substantial number of small entities.

This action to modify the part 503 
regulation promulgated today is 
deregulatory in nature and thus will 
only provide beneficial opportunities 
for entities that may be affected by the 
rule. Accordingly, I certify that this 
regulation will not have a significant 
economic impact on a substantial 
number of small entities. This 
regulation, therefore, does not require a 
regulatory flexibility analysis.
3. Paperw ork Reduction Act

There are no reporting, notification, or 
recordkeeping (information) provisions 
in this rule. Such provisions, were they 
included, would be submitted for 
approval to the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq.
List of Subjects in 40 CFR Part 503

Environmental protection, Frequency 
of monitoring, Incineration, Land 
application, Management practices, 
Pathogens, Pollutants, Reporting and 
recordkeeping requirements, Sewage 
sludge, Surface disposal and Vector 
attraction reduction.

Dated: February 18,1994.
Carol M. Browner,
Administrator.

For the reasons set out in the 
preamble, part 503 of title 40 of the 
Code of Federal Regulations is amended 
as set forth below:

1. The authority citation for part 503 
continues to read as follows:

Authority: Sections 405 (d) and (e) of the 
Clean Water Act, as amended by Pub. L. 9 5 -  
217, Sec. 54(d), 91 Stat. 1591 (33 U.S.C. 1345 
(d) and (e)); and Pub. L. 100-4, Title IV, Sec. 
406 (a), (b), 101 Stat., 71, 72 (33 U.S.C. 1251 
et seq.).



Federal Register / Vol. 59, No. 38 / Friday, February 25, 1994 / Rules and Regulations 9099

2. Section 503.13 is amended by 
revising paragraphs (b)(2), (b)(3), and
(b)(4) to read as follows:

§503.13 Pollutant lim its.
(b)* * *
(2) Cumulative pollutant loading 

rates.

Table 2 of § 503.13 .^ C umulative 
Pollutant Loading  Rates

Pollutant

Cumulative 
pollutant 

loading raté 
(kilograms 

per hectare)

Arsenic..................................... 41
Cadmium................................ . 39
Chromium................................ 3000
Copper....... —......... - ....... — 1500
Lead.......  .................... . .. 300
Mercury................ ................... 17
Nickel....................................... 420
Selenium................  ......... «... 100
Zinc .............................  — « 2800

(3) Pollutant concentrations.

Table 3 of §503.13 .— Pollutant
CONCENTFIATIONS

Pollutant

Monthly av
erage con
centrations 
(milligrams 

per kilo
gram)*

Arsenic.................................... 41
Cadmium................................ 39
Chromium ............. ...... ........... 1200
Copper__ _ . ... 1500
L e a d _______________ :____ _____, 300
Mercury_________ ___ _____ 17
Nickel.. __  __  ... ___ 420
Selenium........................ i....... 36
Zinc ...._____.....___  ....._■ 2800

> Dry weight basis.

(4) Annual pollutant loading rates.

Table 4 o f §503.13 .— Annual 
Pollutant Loading  Rates

Pollutant

Annual pollut
ant loading 
rate (kilo
grams per 
hectare jier 
365 day pe

riod)

Arsenic ....___ : . 2.0
Cadmium .......................... 1.9
Chromium_________ ____ 150
Copper. | |  ......  . 75
L e a d .................. .....,,,, 15
Mercury....._........ .... ........ 0.85
Nickel................. 21
Selenium.............. , 5.0
Zinc................. 140
* . * * * *

5. Section 503.40 is amended by 
adding paragraph (c) to read as follows:

§503.40 Applicability.
t  f t  ■ f t  f t  f t

(c) The management practice in 
§ 503.45(a), the frequency of monitoring 
requirement for total hydrocarbon 
concentration in § 503.46(b) and the 
recordkeeping requirements for total 
hydrocarbon concentration in 
§ 503.47(c) and (n) do not apply if the 
following conditions are met:

(1) The exit gas from a sewage sludge 
incinerator stack is monitored 
continuously for carbon monoxide.

(2) The monthly average 
concentration of carbon monoxide in 
the exit gas from a sewage sludge 
incinerator stack, corrected for zero 
percent moisture and to seven percent 
oxygen, does not exceed 100 parts per 
million on a volumetric basis.

(3) The person who fires sewage 
sludge in a sewage sludge incinerator 
retains the following information for 
five years:

(i) The carbon monoxide 
concentrations in the exit gas; and

(ii) A calibration and maintenance log 
for the instrument used to measure the 
carbon monoxide concentration.

(4) Class I sludge management 
facilities, POTWs (as defined in 40 CFR 
501.2) with a design flow rate equal to 
or greater than one million gallons per 
day, and POTWs that serve a population 
of 10,000 people or greater submit the 
monthly average carbon monoxide 
concentrations in the exit gas to the 
permitting authority on February 19 of 
each year.
[FR Doc. 94-4372 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION 

Coast Guard  

46 CFR Part 171 

[CGD 93-041]

RIN 2115-A D 33

Domestic Passenger Vessel Damage 
Stability Standards

AGENCY: Coast Guard, DOT.
ACTION: Notice of partial suspension of 
application.

SUMMARY: The Coast Guard announces 
an indefinite suspension of the 
application of 46 CFR 171.080(e), 
Damage Stability Standards for 
Inspected Passenger Vessels, for all 
vessels not requiring a SOLAS 
Passenger Ship Safety Certificate. The

suspension will allow time for 
development of revised regulatory 
requirements. This action is being taken 
in response to a determination that there 
are technical problems in meeting these 
requirements for certain vessels, 
especially those designed for service on 
protected or partially-protected waters. 
Suspending die effective date will 
provide an opportunity to define the 
extent of the problem and to consider 
alternative regulations.
EFFECTIVE DATE: Effective February 25, 
1994, the application of 46 CFR 
170.210(e) is suspended indefinitely for 
all vessels not requiring a SOLAS 
Passenger Vessel Safety Certificate.
FOR FURTHER INFORMATION CONTACT: Ms. 
P. L. Carrigan, Marine Technical and 
Hazardous Materials Division (G-MTH— 
3), room 1308, Coast Guard 
Headquarters, 2100 Second Street SW., 
Washington, DC 20593-0001, telephone: 
(202) 267-2988, telefax: (202) 267-4816.
SUPPLEMENTARY INFORMATION:

Drafting Information
The principal persons involved in the 

drafting of this notice are Ms. Patricia L. 
Carrigan, Project Manager, Office of 
Marine Safety, Security and 
Environmental Protection and LT Ralph
L. Hetzel, Project Counsel, Office of 
Chief Counsel.
Regulatory History

On February 13,1990, the Coast 
Guard published a notice of proposed 
rulemaking (NPRM) entitled Stability 
Design and Operational Regulations in 
the Federal Register (55 FR 5120).

During the NPRM 60-day comment 
period, the Coast Guard received 28 
letters commenting on the proposed 
rulemaking. Only two of the 28 letters 
received included comments on the new 
damage stability standards for passenger 
vessels.

On September 11,1992, the Coast 
Guard published a final rule entitled 
Stability Design and Operational 
Regulations in the Federal Register (57 
FR 41812) which adopted damage 
stability requirements for new passenger 
vessels from the proposed rule.

Following implementation of the final 
rule, the Coast Guard received inquiries 
on the appropriateness of the damage 
stability standards in 46 CFR 171.080(e) 
for certain types of new passenger 
vessels.

On July 7,1993, the Coast Guard 
published a notice in the Federal 
Register to announce a public meeting 
on August 5,1993 to discuss what 
problems were being encountered in 
complying with the standard and what 
actions might be appropriate.
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At the public meeting, attention 
focused on the application of this 
requirement to domestic vessels, 
especially vessels operating in protected 
and partially-protected waters. 
Comments indicated that unexpected 
difficulties were being experienced by 
some designers in complying with the 
new standard. These problems were 
discovered as new vessel designs began 
to be reviewed. Due to requests to 
reconsider the specific criteria to be 
applied in various waters and based on 
the information received at the public 
meeting, the Coast Guard on August 27, 
1993 (58 FR 45264), published a notice 
temporarily suspending the application 
of § 171.080(e) for all vessels not 
carrying a SOLAS Passenger Ship 
Certificate until February 23,1994.

The Coast Guard also reopened the 
comment period for 90 days to allow 
further input from the public, and 
received twenty-one additional 
comments. The majority of the 
comments came from naval architects 
and shipyards, and two comments were 
from the Society of Naval Architects and 
Marine Engineers (SNAME) technical 
panels. In general, the comments 
indicated that the regulations adopted 
seemed overly severe, especially for 
vessels operating on protected or 
partially-protected waters.

Reason for Extension of the Suspension 
of Effective Date

Based on a preliminary evaluation of 
the comments received, including those 
made at the August 5,1993 public 
hearing and those received following 
the initial suspension, the Coast Guard 
expects to publish a notice of proposed 
rulemaking proposing amendments to 
the damage stability standards for 
passenger vessels on domestic routes. 
The Coast Guard believes the 
development of improved damage 
stability regulations requiring minimal 
design changes are necessary and 
achievable, particularly in view of the 
dramatic increase in the number of high 
density passenger vessels on inland 
waters and the potential for loss of life 
if a casualty occurs. The work of 
SNAME in this matter is considered 
especially important and indicative of 
the need for damage stability standards 
for passenger vessels. The Coast Guard 
is considering adopting a tiered 
approach, in which a vessel operating 
on exposed routes would be required to 
meet a stricter stability standard than a 
vessel operating on protected or 
partially-protected routes. The Coast 
Guard expects to publish the proposed 
revision by mid-1994.

Dated: February 15,1994.
A.E. Henn,
Rear Adm iral, U.S. Coast Guard, Chief, Office 
o f M arine Safety, Security and Environmental 
Protection.
[FR Doc. 94—4203 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Parts 1, 21,22, 90,94, and 95 

[PP Docket No. 93-253; FCC 94-32]

Implementation of Section 309(j) of the 
Communications Act—Competitive 
Bidding

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

SUMMARY: The Commission has adopted 
a First Report and Order (Order) that 
proposes to implement recent statutory 
change to the Communications Act of 
1934, as amended (Communications 
Act). The Order is necessary in order to 
comply with the Congressional directive 
contained in the Omnibus Budget 
Reconciliation Act of 1993 (Budget Act) 
to consider regulations to deter unjust 
enrichment by lottery winners. The 
Order adopts a rule requiring disclosure 
of transfer prices by an applicant for 
voluntary transfer of control or 
assignment where the subject license 
was acquired by the transferor through 
a Commission lottery.
EFFECTIVE DATE: May 26, 1994.
FOR FURTHER INFORMATION CONTACT:
Marc Martin or Kent Nakamura, Office 
of Plans and Policy, Federal 
Communications Commission, at (202) 
653-5940.
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Order, 
FCC 94—32, adopted February 3,1994; 
and released February 4,1994. The full 
text of this Order is available for 
inspection and copying during normal 
business hours in the FCC Reference 
Center, room 230,1919 M Street, NW., 
Washington, DC. The complete text may 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service, 1919 M Street, 
room 236, Washington, DC 20554, 
telephone (202) 857-3800.
Summary of Order

1. The First Report and Order (Order) 
in PP Docket 93-253 implements a 
provision of the Budget Act that 
requires the Commission to prescribe, as 
necessary, regulations to deter unjust 
enrichment in the lottery context within

180 days of the Budget Act’s enactment,
i.e., February 6,1994. The Commission 
has adopted a transfer disclosure rule 
that applies to applicants for voluntary 
transfer of control or assignment where 
the transferor or assignor acquired the 
subject license through a Commission 
lottery.

2. This Order responds to Congress’s 
directive. The Commission concludes 
that, in addition to the requirements 
that already apply to licenses acquired 
pursuant to lotteries, certain transfer 
disclosure rules are necessary to prevent 
unjust enrichment with respect to 
licenses that the Commission issues by 
lottery.

3. By this action, the Commission 
adopts a rule requiring disclosure of the 
consideration that would be received by 
prospective transferor of licenses they 
have acquired through Commission 
lotteries. These requirements will 
enable the Commission to monitor the 
operation and effect of lotteries closely 
over the next several years as it gains 
experience with the competitive bidding 
process and the new regulatory 
environment for mobile service 
providers, thus enabling the 
Commission to determine whether 
additional safeguards are necessary.

4. As required by section 603 of the 
Regulatory Flexibility Act, the 
Commission prepared an Initial 
Regulatory Flexibility Analysis (IRFA) 
of the expected impact of the proposals 
contained in the Notice of Proposed 
Rule Making, PP Docket No. 93-253, 58 
FR 53489 (October 15,1993), on small 
entities. By this Order, the Commission 
responds to a Congressional directive 
contained in the Budget Act to consider 
measures to deter unjust enrichment in 
the lottery context. The Commission 
received no comments in response to 
the IRFA concerning unjust enrichment 
in the lottery context. As noted in the 
text of the Order, we considered and 
rejected more burdensome requirements 
designed to deter unjust enrichment, 
such as additional transfer restrictions 
for licensees that acquire their license 
by lottery. Rather, we adopted the less 
onerous transfer disclosure requirement 
that is expressly recommended in the 
Budget Act. In the case of some 
spectrum-based services, such as Low 
Power Television, entities that file 
transfer of control applications with the 
Commission are currently required to 
submit information similar to what the 
Commission explicitly requires by this 
Order: Copies of documents that reveal 
the transfer price for a license. Further, 
in other services, applicants for 
voluntary transfer of control or 
assignment are currently required to 
submit information in support of their
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request. Inasmuch as any contracts, 
purchase agreements, or similar legal 
documents detailing the consideration 
received by the transferor will 
presumably already have been prepared 
by the parties to the transaction for their 
own purposes, attaching a copy of such 
documents to the application(s) 
submitted to the Commission should 
not prove onerous. Accordingly, the 
Commission does not believe this 
limited disclosure requirement adds a 
significant economic burden on small 
entities.

5. The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501-3520, and found to contain, 
in new or modified form, information 
collection and/or record retention 
requirements, that would not 
substantially increase burden hours 
imposed on the public. Further, the 
Commission has examined the relevant 
data and determined that the universe of 
affected parties to be fewer than ten 
annually. Therefore, the Paperwork 
Reduction Act does not apply to this 
action.
List of Subjects in 47 CFR Parts 1, 21,
22, 90, 94, and 95

Radio.
Federal Communications Commission. 
William F. Caton,
Acting Secretary.

Final Rules
Parts 1, 21, 22, 90, 94 and 95 of 

chapter I of title 47 of the Code of 
Federal Regulations are amended as 
follows:

PART 1—PRACTICE AND 
PROCEDURE

1. The authority citation for part 1 
continues to read as follows:

Authority: Secs. 4, 303 ,48  Stat. 1066,
1082, as amended; 47 U.S.C 154, 303: 
Implement 5 U.S.C. 552 and 21 U.S.C. 853(a), 
unless otherwise noted.

2. Section 1.924 is amended by 
adding a new paragraph (d) to read as 
follows:

§ 1.924 Assignm ent or transfer of control, 
voluntary and involuntary.
* * * * *

(d) An applicant for voluntary transfer 
of control or assignment under this 
section where the subject license was 
acquired by the transferor or assignor 
through a system of random selection 
shall, together with its application for 
transfer of control or assignment, file 
with the Commission the associated 
contracts for sale, option agreements, 
management agreements, or other

documents disclosing the total 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a 
monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration (e.g., management or 
consulting contracts either with or 
without an option to purchase; below- 
market financing).

PART 21—DOMESTIC PUBLIC FIXED 
RADIO SERVICES

3. The authority citation for part 21 
continues to read as follows:

Authority: Secs. 1, 2, 4, 201-205, 208, 215, 
218, 303, 307, 313, 314, 403, 404, 410, 610;
48 Stat. as amended, 1064 ,1066 ,1070-1073 , 
1 0 7 6 ,1 0 7 7 ,1 0 8 0 ,1 0 8 2 ,1 0 8 3 ,1 0 8 7 ,1 0 9 4 ,  
1098,1102; 47 U.S.C. 1 5 1 ,1 5 4 ,2 0 1 -2 0 5 , 208, 
215, 218, 303, 307, 313, 314, 403, 404, 602;
47 U.S.C. 552.

4. Section 21.38 is amended by 
adding a new paragraph (g) to read as 
follows:

§ 21.38 Assignm ent or transfer of station  
authorization.
*  *  *  *  *

(g) An applicant for voluntary transfer 
of control or assignment under this 
section where the subject license was 
acquired by the transferor or assignor 
through a system of random selection 
shall, together with its application for 
transfer of control or assignment, file 
with the Commission the associated 
contracts for sale, option agreements, 
management agreements, or other 
documents disclosing the total 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a 
monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration (e.g., management or 
consulting contracts either with or 
without an option to purchase; below- 
market financing).

PART 22—PUBLIC MOBILE SERVICE
5. The authority citation for part 22 

continues to read as follows:
Authority:.47 U.S.C. 154, 303, unless 

otherwise noted.

6. Section 22.39 is amended by 
adding a new paragraph (d) to read as 
follows;

§ 22.39 Transfer o f control or assignm ent 
of station authorization.
*  *  1s 1s 1s

(d) An applicant for voluntary transfer 
of control or assignment under this 
section where the subject license was 
acquired by the transferor or assignor

through a system of random selection 
shall, together with its application for 
transfer of control or assignment, file 
with the Commission the associated 
contracts for sale, option agreements, 
management agreements, or other 
documents disclosing the total 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a 
monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration (e.g., management or 
consulting contracts either with or 
without an option to purchase; below- 
market financing).

PART 90—PRIVATE LAND MOBILE 
RADIO SERVICES

7. The authority citation for part 90 
continues to read as follows:

Authority: Sections 4, 303, and 332, 48, 
Stat. 1066 ,1082 , as amended; 47 U.S.C. 154, 
303 and 332, unless otherwise noted.

8. Section 90.153 is amended by 
adding two new sentences at the end of 
the existing sentence to read as follows:

§ 90.153 Transfer o r assignm ent of station  
authorization.

* * * An applicant for voluntary 
transfer of control or assignment under 
this section where the subject license 
was acquired by the transferor or 
assignor through a system of random 
selection shall, together with its 
application for transfer of control or 
assignment, file with the Commission 
the associated contracts for sale, option 
agreements, management agreements, or 
other documents disclosing the total 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a 
monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration (e.g., management or 
consulting contracts either with or 
without an option to purchase; below- 
market financing).

PART 94—PRIVATE OPERATIONAL 
FIXED MICROWAVE SERVICE

9. The authority citation for part 94 
continues to read as follows;

Authority: Sections 4, 303, 48 Stat. 1066, 
1082, as amended; 47 U.S.C. 154, 303, unless 
otherwise noted.

10. Section 94.47 is amended by 
adding a new paragraph (c) to read as 
follows:

§ 94.47 Transfer and assignm ent of station  
authorization.
1s 1s 1s 1r *
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(c) An applicant for voluntary transfer 
of control or assignment under this 
section where the subject license was 
acquired by the transferor or assignor 
through a system of random selection 
shall, together with its application for 
transfer of control or assignment, file 
with the Commission the associated 
contracts for sale, option agreements, 
management agreements, or other 
documents disclosing the total 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a ' 
monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration (e.g., management or 
consulting contracts either with or 
without an option to purchase; below- 
market financing).

PART 95—PERSONAL RADIO 
SERVICES

11. The authority citation for part 95 
continues to read as follows:

A uthority: Sections 4 ,3 0 3 , 48 Stat. 1066, 
1082, as amended; 47 U.S.C. 154 ,303 , unless 
otherwise noted.

12. Section 95.821 is amended by 
adding two new sentences at the end of 
the paragraph to read as follows:

§ 95.821 Application fo r transfer o f control.
* * * An applicant for voluntary 

transfer of control or assignment under 
this section where the subject license 
was acquired by the transferor or 
assignor through a system of random 
selection shall, together with its 
application for transfer of control or 
assignment, file with the Commission 
the associated contracts for sale, option 
agreements, management agreements, or 
other documents disclosing the total 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a 
monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration (e.g., management or 
consulting contracts either with or 
without an option to purchase; below- 
market financing).
[FR Doc. 94-4292 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6712-01-M

DEPARTMENT OF ENERGY

48 CFR Chapter 9
[RIN 1991-AB01]

Acquisition Regulation; Technical 
Amendments
AGENCY: Department of Energy (DOE).

ACTION: Final rule; technical 
amendments.

SUMMARY: The Department is amending 
the Department of Energy Acquisition 
Regulation (DEAR) to perform 
“housekeeping” duties such as updating 
references, correcting spelling and 
editorial errors, and clarifying certain 
language. This rule falls under the 
exceptions to the usual proposed 
rulemaking and public procedure 
requirements. These corrections and 
changes are all technical and 
administrative in nature, and none of 
them raises substantive issues. For this 
reason, the Department is not requesting 
public comments.

Any comments may be addressed to 
the individual identified below. 
EFFECTIVE DATE: This rule wilfbe 
effective April 26,1994.
FOR FURTHER INFORMATION CONTACT: 
Richard Langston, Office of 
Procurement and Assistance 
Management (HR-521.1), Department of 
Energy, 1000 Independence Avenue 
SW., Washington, DC 20585, (202) 586- 
8247,
SUPPLEMENTARY INFORMATION:

L Explanation of Selected Revisions
II. Procedural Requirements

A. Regulatory Review
- B. Review Under the Regulatory Flexibility 

Act
C  Review Under the Paperwork Reduction 

Act
D. Review Under Executive Order 12612.
E. National Environmental Policy Act
F. Review Under Executive Order 12778

I. Explanation of Selected Revisions
None of the revisions in this rule are 

substantive but the reader may benefit 
from an explanation of some of the 
revisions. Readers are reminded that 
this regulation implements and 
supplements the Federal Acquisition 
Regulation (FAR), which is the 
regulation primarily applicable to the 
acquisition activities of ail Federal 
agencies. Some revisions being made 
here are for the purpose of ensuring that 
our regulation conforms to FAR 
requirements.

A new 901.170, Organizational 
references, is added. It explains our 
practice of using second level 
organizational names along with the 
phrase “within the Headquarters 
procurement organization” when 
referring to various Headquarters 
procurement offices. It is hoped that this 
will minimize the obsolescence of the 
text as the organization continues to 
change.

At 908.802, in paragraph (b), a new 
final sentence has been added to explain 
Government printing regulations. The

text is not new to the regulation; it was 
previously located in the introductory 
text of 952.208-70.

At 916.207-3(d), we have added “(but 
no lower than the chief of the 
contracting office)” after the word 
“designee”. This will bring this section 
into conformance with FAR 16.207-3(d) 
which requires approval by the chief of 
the procurement office.

At 919.501, in paragraph (c), we have 
revised “$10,000” to read “the small 
purchase limitation” to recognize that 
the Federal small purchase limitation 
was increased to $25,000 and may be 
revised upward again.

At 937.205, we nave deleted 
paragraph (b)(7) based on the 
observation that it duplicates FAR 
37.206(c) and we have redesignated the 
remaining part as 937.207.

At 970.5204—30, we have deleted the 
clause entitled "Notice of labor 
disputes”. It is duplicative of FAR 
52.222—1, which will be used in its 
place.

At 970.5204—34, we have inserted the 
full text of a clause entitled “Sensitive 
Foreign Nations Controls”. The clause is 
not new as the clause is also located at 
952.204. This is being done for the 
convenience of the readers.

At 970.5204—41, we have included the 
full text of a clause entitled 
“Preservation of Individual 
Occupational Radiation Exposure 
Records.” This is not a new 
requirement, as the clause is also 
contained at 952.223-75. This is being 
done for the convenience of our readers.

At 970.5204—50, we have included the 
full text of a clause entitled “Cost and 
Schedule Control Systems.” This is not 
a new requirement, as the clause is also 
contained at 952.212-73. This is being 
done for the convenience of our readers.

At 970.5204-52, we have included the 
full text of a clause entitled “Foreign 
Travel.” This is not anew requirement 
as the clause is also contained at 
952.247—70. This is being done for the 
convenience of our readers.,
II. Procedural Requirement»
A. Regulatory Review

Today’s regulatory action has been 
determined not to be a “significant 
regulatory action” under Executive 
Order 12866, Regulatory Planning and 
Review,” (58 FR 51735, October 4,
1993). Accordingly, today’s action was 
not subject to review, under the 
Executive Order, by the Office of 
Information and Regulatory Affairs.
B. Review  Under the Regulatory
Flexibility Act '

This rule was reviewed under the 
Regulatory Flexibility Act of 1980,
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Public Law 96-354, which requires 
preparation of a regulatory flexibility 
analysis for any rule that is likely to 
have a significant economic impact on 
a substantial number of small entities. 
This rule will have no impact on 
interest rates, tax policies or liabilities, 
the cost of goods or services, or other 
direct economic factors. It will also not 
have any indirect economic 
consequences such as changed 
construction rates. DOE certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities and, therefore, 
no regulatory flexibility analysis has 
been prepared.
C. Review Under the Paperwork 
Reduction Act

No new information collection or 
recordkeeping requirements are 
imposed by this rule. Accordingly, no 
OMB clearance is required under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501, et seq.).
D. Review Under Executive Order 12612

Executive Order 12612, entitled 
“Federalism,” 52 FR 41685 (October 30, 
1987), requires that regulations, rules, 
legislation, and any other policy actions 
be reviewed for any substantial direct 
effects on states, on the relationship 
between the Federal government and 
the states, or in the distribution of 
power and responsibilities among 
various levels of government. If there 
are sufficient substantial direct effects, 
then the Executive Order requires 
preparation of a federalism assessment 
to be used in all decisions involved in 
promulgating and implementing a 
policy action. This rule will apply to 
states that contract with DOE; however, 
none of the revisions is substantive in 
nature.
E. N ational Environm ental Policy Act

DOE has concluded that this rule 
would not represent a major Federal 
action having significant impact on the 
human environment under the National 
Environmental Policy Act (NEPA) of 
1969 (42 U.S.C. 4321, et seq.) (1976) or 
the Council on Environmental Quality 
Regulations (40 CFR parts 1500-1508) 
and, therefore, does not require an 
environmental impact statement or an 
environmental assessment pursuant to 
NEPA.
F. Review Under Executive Order 12778

Section 2 of Executive Order 12778 
instructs each agency to adhere to 
certain requirements in promulgating 
new regulations and reviewing existing 
regulations. These requirements, set 
forth in sections 2 (a) and (b), include

eliminating drafting errors and needless 
ambiguity, drafting the regulations to 
minimize litigation, providing clear and 
certain legal standards for affected 
conduct, and promoting simplification 
and burden reduction. Agencies are also 
instructed to make every reasonable 
effort to ensure that the regulation 
specifies clearly any preemptive effect, 
any effect on existing Federal law or 
regulation, and any retroactive effect; 
describes any administrative 
proceedings to be available prior to 
judicial review and any provisions for 
the exhaustion of such administrative 
proceedings; and defines key terms.
DOE certifies that today’s rule meets the 
requirements of sections 2 (a) and (b) of 
Executive Order 12778.
List of Subjects in 48 CFR Chapter 9 

Government procurement.
Issued in Washington, DC, on February 4, 

1994.
G. L. Allen,
Acting Deputy Assistant Secretary for 
Procurem ent and Assistance M anagement.

For the reasons set out in the 
preamble, chapter 9 of title 48 of the 
Code of Federal Regulations is amended 
as set forth below- The authority citation 
for chapter 9 continues to read as 
follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(cj.

PART 901—FEDERAL ACQUISITION 
REGULATIONS SYSTEM

901.103- 70 [Am ended]
1. At paragraph (a) of 901.103-70, 

remove “FAR 4.402” and insert in its 
place “904.4”.

901.104- 1 [Am ended]
2. At paragraph (a)(2) of 901.104-1, 

revise “o f ’ to read “in” after “form”.
3. Section 901.170 is added as 

follows:

901.170 O rganizational references.
Wherever an office within the DOE 

Headquarters procurement organization 
is identified in the DEAR (48 CFR 
chapter 9) only the title of the 
subordinate organization is used, along 
with the phrase “within the 
Headquarters procurement 
organization”; for example, “the Office 
of Policy, within the Headquarters 
procurement organization”.

901.201-1 [Am ended]
4. At 901.201-1, in paragraph (b), 

remove “Policy Office, Procurement and 
Assistance Management Directorate, 
Headquarters” and insert “Office of 
Policy, within the Headquarters 
procurement organization,” and in

\ ■ - . . . ■ " ' V

paragraph (d), remove "Policy Office” 
and insert “Office of Policy, within the 
Headquarters procurement 
organization ”

901.301 [Am ended]
5. At 901.301, at paragraph (b) 

introductory text, remove “the” before 
“Contracting”.

901.57 [Am ended]
6. At 901.570, in paragraph (b), 

remove “Policy Office, Procurement and 
Assistance Management Directorate, 
Headquarters” and insert “Office of 
Policy, within the Headquarters 
procurement organization,”.

901.601- 1 [Am ended]
7. At 901.601, remove “the” 

preceding “Contracting” in the third 
sentence.

901.602- 3 [Am ended]
8. At 901.602-3, at paragraph (b)(3), 

revise “Heads” to “Head,” add “the” 
between the words “o f ’ and 
“Contracting”, and revise “Activities” 
to “Activity”; at paragraph (c)(7) insert 
“any” before “unauthorized” and revise 
“commitments” to “commitment”; at 
paragraph (c)(7)(ii), correct the spelling 
of the word “furnished” in the first 
sentence; at paragraph (c)(7)(iv) remove 
“Business Clearance Division, MA-441, 
Headquarters” and insert “Office of 
Clearance and Support, within the 
Headquarters procurement 
organization”.

901.603- 1 [Am ended]
9. At 901.603-1, add the words “(See 

current version.)” after “4200.4”.

901.603- 71 [Am ended]
10. In the second sentence of 

paragraph (a) of 901.603—71, revise 
“contracting activity” to read 
“contracting personnel”.

901.603- 72 [Am ended]
11. At 901.603—72, in paragraph (a), in 

the second sentence, revise “as to” to 
read “regarding the” and revise “hot” to 
read “not”.

PART 902—DEFINITIONS OF WORDS 
AND TERMS

12. At 902.101, add the words “, or 
supplement,” after the words “in 
addition to” in the introductory 
sentence and revise the definition of 
A cquisition Executive, to read as 
follows:

902.101 D efinitions.
*  i t  ■ i t  i t  is

A cquisition Executive, as that term is 
used in OMB Circular A-109, means the 
Secretary or individuals designated by
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the Secretary to make key decisions on 
major systems acquisitions. The 
Acquisition Executive, as contrasted to 
the Procurement Executive, is involved 
in approving and monitoring the 
development of major systems 
acquisitions and the review of their 
progress as they evolve through the 
major system acquisition process.
Details regarding internal major systems 
acquisition procedures may be found in 
the DOE directives.
* * * * *

At 902.101, at the definition of 
Procurem ent Executive, remove 
“Procurement and Assistance 
Management Directorate” and insert “of 
the Headquarters procurement 
organization”; and, at the definition of 
Senior Program O fficial, delete the 
parenthetical expression at the end of 
the definition.

PART 903— IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

903.203 [Am ended]

13. At 903.203» in paragraph (a), 
remove the words “and if the allegations 
appear to support a violation” and 
insert “, and, if the report appears to 
substantiate the allegations,”.

903.303 [Am ended]

14. At 903.303, in the final sentence 
of paragraph (a), insert a comma 
following the second occurrence of the 
word “General”.

903.603 [Am ended]

15. At 903.603, in paragraph (a), 
remove the word “shall” and insert in 
its place the words in accordance 
with FAR 48 CFR 3.602, may”.

PART 904— ADMINISTRATIVE 
MATTERS

904.401 [Am ended]

16. At 904.401, remove the roman 
numeral ”11” and insert an arabic 
numeral “11” at the definition of 
R estricted Data.

904.403 [Am ended]

17. At 904.403(a), add the words 
“(See current version.)” after "5031.2” 
in (a) and “5632.2” in (c).

904.601 [Am ended]

18. At 904.601, in paragraph (c), 
remove the words “Office of 
Management Review and Assistance, 
Headquarters” and insert “Office of 
Management Review and Analysis, 
within the Headquarters procurement 
organization”.

904.601-70  [Am ended]
19. At 904.601-70, in paragraph (b) 

introductory test, revise "(latest 
version)” to “(See current version.)” 
following “1331.1”, and remove the 
words "Requirements and Procedures 
for the”; and, remove paragraph (b)(4).

20. At 904.601-71, in paragraph (a), 
remove the acronym "(URS)”; at 
paragraph (b) remove the first sentence 
and insert in its place the following: 
“Instructions for use of the uniform 
reporting system may be found in DOE 
Order 1332.1 (See current version.).”; 
and in paragraph (b), remove the 
acronym “URS” and insert in its place 
"uniform reporting system” where it 
appears three times

21. At 904.702, in paragraph (b), 
remove “, and any pertinent 
superseding provisions” and insert 
“(See current version.)”.

22. At 904.805, add “(See current 
version.)” after 1324.2.

23. At subpart 904.70, remove the 
terms “offeror/bidder” and “offerors/ 
bidders” and insert in their place the 
term “offeror(s)” where the terms 
appear at 904.7000 (twice); 904.7001; 
904.7002; definition of Foreign 
ow nership, control, or influence; 
970.7003(c); and at 904.7004 (six times).

24. At 904.7000, at the end of the final 
sentence, remove the words “FOCI over 
the offeror/bidder or contractor/ 
subcontractor” and insert the words 
“the foreign influence”.

25. At 904.7002, place the definition 
of Contracting o fficer  so it appears first 
in the alphabetic list of definitions and 
revise “Officer” to read “officer”.

PART 905—PUBLICIZING CONTRACT 
ACTIONS

26. At 905.403(a), revise “Office of 
Congressional and Intergovernmental 
Affairs” to read “Office of 
Congressional, Intergovernmental and 
International Affairs”.'

27. At 905.403-70 introductory text, 
remove the word “Headquarters” and 
revise “Office of Congressional and 
Intergovernmental Affairs” to read 
“Office of Congressional, 
Intergovernmental and International 
Affairs” where it appears three times.

28. At 905.404-1, revise “Office of 
Procurement Support, Procurement and 
Assistance Management Directorate, 
Headquarters” to read “Office of 
Clearance and Support, within the 
Headquarters procurement 
organization”.

PART 906—COMPETITION 
REQUIREMENTS

29. At 906.303-1, in paragraph (a), 
insert a comma, after the phrase “For

small purchases” at the beginning of the 
final sentence

PART 997—ACQUISITION PLANNING
30. At 907.102, revise the numbe- 

“5700” to read “4700”.
31. At 907.401, in paragraph (f), revise 

“it it” to read "it is” in the second 
sentence and correct die spelling of the 
word “circumstances” in the final 
sentence

32. At 907.402-70, revise “controller 
and finance divisions” to read 
“Headquarters and field Chief Financial 
Officers” in the introductory text of 
paragraph (b); at paragraph (b)(3) revise 
“Controller and Finance Divisions” to 
read “Headquarters and field Chief 
Financial Officers”; correct the spelling 
of the word “Transfer” at paragraph 
(c)(l)(iv); and correct the spelling of the 
word “penalties” at the next to the last 
sentence of paragraph (c)(4).

PART 908—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES

33. At 908.307, in paragraph (b), 
remove “Business Clearance Division” 
and insert “Office of Clearance and 
Support, within the Headquarters 
procurement organization” and remove 
the word “usually” from the final 
sentence of the undesignated paragraph 
following paragraph (b).

34. At 908.802, in paragraph (b), in 
the second sentence revise “1340.1A” to 
“1340,1” and add “(See current 
version.)” after “1340.1”, and add a new 
final sentence to read “When 
appropriate, contracting officers shall 
furnish the necessary forms and 
instructions to contractors as described 
in the current version of DOE Order
1340.1.”-

35; At 908.1170, in paragraph (a), 
insert “the” before “Heads” and in 
paragraphs (a) and (b), revise “Property 
and Equipment Management Division, 
Office of Policy, Procurement and 
Assistance Management Directorate, 
Headquarters” to read "Office of 
Property Management, within the 
Headquarters procurement 
organization”.

36. At 908.7101, revise “Property and 
Equipment Management Division, 
Office of Policy, Procurement and 
Assistance Management Directorate, 
Headquarters” to read “Office of 
Property Management, within the 
Headquarters procurement 
organization” where it appears at
908.7101- 3 ,908 .7101—6(a), and
908.7101— 7(b); and insert “the” before 
“Heads” at 908.71Ql-2(c), 908.7101- 
4(b), 908.7101-5, and 9G8.7101-6(a).

37. At 908.7101—7(b), revise “is” to 
read “are” in the second sentence.
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38. At 908.7107(i), revise “101—43.4” 
to read “101-48.1”.

39. At 908*7108, in. paragraplr (b) \ 
revise “Irelimn act” to read “Helium 
Act”.

40. At 908.7112, add “The” hefore 
“Heads’’"atthe second sentence.

44L A t908*71150, inparagraph (a)„ 
revises“1322.2A” to read1 “1332212”,. 
remove the words “Forms; 
Management” and-insert “(Seecurrent 
version*)/’..

42. At 908;7116, in paragraph'(6), 
insert “the” before “Heads”’.

48. At 908.7121', in paragraph (ft), 
remove “Wfestinghouse Materials 
Company of Ohio (WMCQ); P.O; Box 
398704, Cincinnati, Ohio 45239” and 
insert “Martin Marietta Energy Systems, 
Inc., MS8207, P.O; Box 2009, Oak Ridge, 
Tir. 37851”’in die third sentence and! 
revise-“WMCO” to read" “the operating 
contractor” in the fourth sentence.

PÄRT942^-CONTRACr DELIVERY OR 
PERFORMANCE

44& At’ 912.300,.revise the 
parenthetical] cross reference to. read 
“(See 15 CFR part 700)”.

45. At 91Z;302(e); add “The” before 
“Heads”.

46. At 912.304, in paragraph (c), 
revise “$1,000” to read “$5,000".

PART 91-3—SMALL PURCHASE AND 
OTHER SIMPLIFIED^ PURCHASE 
PROCEDURES

47. At the part heading, revise 
‘‘PURCHASES” to read “PURCHASE”.

48. At 913.505-1, in paragraph (b)(2)', 
remove “, including DOE,Clause Set;319 
which”;, andremove “by the Office?of; 
Policy,, Procurement and; Assistance 
Management.Directorate’ ’ mid insert the* 
phrase' “from? theOffiGe-of Policy,, 
within the Headquarters, procurement 
organization!’,,

49. Ati913*505r-3, in paragraph’(d)(1), 
insert the word ‘ ‘the ’ ’ before the words 
“control o f farms”!.

PART 914f—SEALED BIDDING

50. At 914.201-5,, in’ paragraph; (a)(1), 
remove “QfBcft of,Policy, Office of 
Procurement,, Assistance and Programs 
Management” and. insert “Office of 
Policy,. within, the Headquarters- 
procurement organization”..
! 51- At 914a4Q6-3-, in paragraph (e); 
insert “the” before-“Heads”.

52. Remove 91:4.407-8.
53. Remove914.407-70;
54. At 914.408-2, revise “TO CFR part 

795” to-read“TO CFR part T0T6”.

PART 945—CONTRACTING? BY 
NEGOTIATION

55. At 915.406—5, in paragraph' (a)(1); 
revise? “Office of Policy,, , Office of 
Procurement; Assistance and Program 
Management” to read “Office of Policy; 
within the Headquarters-procurement 
organization”; and correct the spelling 
of the word “period!’,,at itesecond 
usage, at paragraph Ca)(2)(iv),.

56. At 915.5Q2; correct the spelling of 
the word “expeditious» ’ at paragraph:
(a) (iv); and revise “9431107” to read 
“943.170” at paragraph (b)>

57. At 915.504, in paragraph (b)(6)(ii), 
revise “Advisor” tor read! “advisor.”' and 
revise “Office of Procurement Support;. 
Headquarters” to read “Office of 
Clearance and' Support,, within the 
Headquarters procurement 
organization”! and at‘paragraphs
(b) (6)(iv);andi (b)(6)(Vi); revise 
“Unsolicited Proposal' Management 
Officer” to-read* “unsolicited‘proposal 
coordinator”!

58. At 915.506, in paragraph (b), 
revise “Procurement and Assistance 
Management Directorate, U< S. DOE, 
Attn; Uhsolicited Proposals 
Management Officer, MA43Z” to read 
“Unsolicited Proposal Coordinator, 
Office of Procurement and Assistance 
Management,!’ in the first sentence, and- 
in the third sentence, revise? “Unsolicited 
Proposal Management Officer” to read 
“unsolicited proposal coordinator”.

59* At 915.506—2, correct the*spelling 
of the word “assignment’ in paragraph:
(a); and correct the spelling o f the words 
4 ‘justificationsand “recommendati on 
in> paragraph (fe).

60. At9T5*80T, revise “Department of 
Energy ” to-read “DOE”!

61. At 915.804^-3, add “The” before 
“Heads” at paragraph- (b)(2)(iii), (e)(8),
(g), and (&.

62. At 9T5.804-6, add “The” before 
“Heads.” at paragraphs (e),and-(j)>

63.. At 915:805-5, in paragraph. (c)(1),. 
remove ‘ ‘Directorate ofPtocurement and 
Assistance Management, Office of 
Policy, Policy and Procedures Division” 
and insert “Office of Policy; within the 
Headquarters; procurement 
organization”.

64. At 915.807, in paragraph (d)(5)(h), 
correct the; spelling; of the* word? 
“maximum”.

65. At 915.903, in paragraph (f), 
correcfthe spelling of “tonrgarison”!

66. At 915.970—4, in paragraph (c), 
correct the spelling of “documentation”.

6 7. At 915.970-8, in. paragraph, (b)(1), 
remove the “a*in/’ appearing after the 
word “accomplish.” in. the second 
sentence? andrevise the? paragraph 
designation ‘ ‘ (b)(2)(iv)(C)” to-read “(c),” 
before the heading “Contract risk. "!.

68i At 915*970-8*,in'paragraph,(h)(1 ), 
correct tim spelling, of theword 
“awarded” in  the, third sentence..

69. At 915.971-4,,iiLparagraplr-(hh, 
correct the spelling of the word 
“positive”!.

70. At* 9T51.1Q03;, in. paragraph. (a); 
remove the comma following “officer” 
and insert a comma following the word 
“may” in-the next to; the last sentence.

PART 9it8—'nVPESOFCONTRACTS
71. At 916.203-4,, in paragraph (d)(2); 

revise the FAR reference at the end of 
the paragraph,to read “(FAR) 48 GF R 
16.203-4”.

72. At- 916.20.7—3, in paragraph: (d); 
following the1 word “designee”,.add the 
phrase “(but no lower, than,the chief!of 
the contracting office)”!

73. At.916.3Q6, in paragraph (c)(2)». 
revise ‘‘head’ ”to;read, “Head”..

74. At 916.404-2, in the third 
sentence of paragraph (d), correct the 
spelling of the wardi “determined”!

75. At 916.405, in paragraph (e); 
remove “Office of Policy, Headquarters” 
and; insert “Office of Policy, within the 
Headquarters procurement 
organization”! and reviise“Contracting 
Officer” to read’ “contracting officer*” 
where it appears; once each, rathe 
paragraphs fitted*“Base Fee” and' 
“Award' Fee” of the article entitied 
“Payment of Base and Award F^e”!

PART 9f7—SPECIAL CONTRACTING 
METHODS

76. At 917.504, in paragraph (b)(9)(i), 
correct* the spelling o f  the word 
“estimated’.

77. At*017.7002, correct the-spelling 
ofthe word “commercially” in 
paragraph* (b)(3)'and add a. comma 
following the word “important” 'in the 
second sentence of paragraph (e);

78. At 917.7006; remove-“Controller” 
and' insert “Chief Financial Officer; 
Headquarters,”.

79. At 917.7200, in paragraph (b), * 
remove the fourth' sentence.

8Q. At 917.7300; in* paragraph (b), 
remove the fourth sentence*.

81. At 917.7301—4\ in paragraph (a)(0); 
correct the-spelling of theword- 
“announcement”!

82. At 917.7303, in paragraph (b)i 
correct tile spelling of the* word “ex* 
officio” in, thethirti sentence.

83. A t917.7401,. insert the word; 
“may” before the;word “arise*’ in the 
second sentence..

84. At 917'.7402,. in; paragraph (c)(3b 
correct the spelling of the word 
“cancellation.” where it; precedes the 
word: “date/.,
. 85. At 917.7403,, in paragraph (h); 
correctefhe spelling of the word 
“responsibility”.
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86. At 917.7502, in paragraph (b), at 
the fifth sentence, revise “multiphase” 
to read “multiple phase” and revise 
“timeframe” to read “time frame”.

PART 919—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS

87. At 919.201(c), add “,
Headquarters, is responsible for the 
administration of the DOE small” 
between “Utilization” and “and” in the 
first sentence, and add “The” before 
“Heads” in the final sentence.

88. At 919.501, in paragraph (c), 
remove “$10,000” and insert in its place 
“the small purchase limitation”. ;

89. At 919.705-6, remove “OSDBU” 
and insert in its place “Office of Small 
and Disadvantaged Business 
Utilization”.

90. At 919.708, in paragraph (c), 
correct the spelling of the word 
“disadvantaged”.

PART 920—LABOR SURPLUS AREA 
CONCERNS

91. At 920.102, correct the spelling of 
the word “Acquisitions”.

92. 920.106 is revised to read as 
follows: 920.106 Records and reports.

Set-aside awards shall be reported as 
described in the Handbook for 
Preparation of Individual Procurement 
Action Reports.

PART 922—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITION

93. At.922.103-4, in the second 
sentence of paragraph (d)(1), add “the” 
before “Heads”; and, in the second 
sentence of paragraph (d)(l)(i), remove 
the phrase “By casual overtime is 
meant” and insert in its place “Casual 
overtime means”.

94. At 922.470, in paragraph (a), 
revise the reference “FAR 22.400” to 
read “(FAR) 48 CFR part 22, subpart 
22.4”.

95. At 922.471, correct the spelling of 
the word “rehabilitation” at paragraph
(e) in the first sentence; and at 
paragraph (g)(2)(iii) remove 
“uninterruption of continuing” and 
insert “continuity o f ’ before the word 
“construction”.

96 and 97. At 922.473, in paragraph
(a), revise the reference “FAR 22.400” to 
read “(FAR) 48 CFR part 22, subpart 
22.4” and add “the” before “Heads”; 
and at paragraph (b) add “The” before 
“Heads”, insert “, within the 
Headquarters procurement 
organization” following “Management” 
and revise “FAR 22.400 and 922.400” to 
read “(FAR) 48 CFR part 22, subpart 
22.4” and “48 CFR part 922, subpart 
922.4”.

98. At 922.608—5, revise the FAR 
reference to read “(FAR) 48 CFR 
22.608-5”.

99. At 922.800, revise “(FAR 22.800” 
to read “(FAR) 48 CFR part 22, subpart 
22.8”.

100. At 922.804—2, correct the 
spelling of “provisions” in the first 
sentence of paragraph (a)(1).

PART 923—ENVIRONMENT, 
CONSERVATION, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE

101. Revise the title of part 123 to 
read as above.

102. At 923.7001, in paragraph (a), 
correct the spelling of “producing”.

103. At 923.7002, revise “(a)” to read 
“(b)” in the reference at the end of the 
introductory text of paragraph (b) and at 
the fourth sentence of paragraph (d) 
revise “Deputy Assistant Secretary” to 
read “Principal Deputy Assistant 
Secretary”.

PART 924— PROTECTION OF PRIVACY 
AND FREEDOM OF INFORMATION

104. At 924.103, in paragraph (b)(2), 
revise “maintained” to read 
“Maintained”, revise “order” to 
“Order”, and add “(See current 
version.)” after “1800.1”.

105. At 924.202, in paragraph (b), add 
“and DOE Order 1700.1 (See current 
version.) for related internal 
procedures” following the word 
“ regulations” at the first sentence; and 
at the second sentence, remove the 
words “Public” and “Records” and 
insert “Requests” following 
“Information and”.

PART 925—FOREIGN ACQUISITION

t  106. At 925.108, in paragraph (b), 
revise the FAR reference to read “(FAR) 
48 CFR 25.108(d)(1)”.

107. At 925.204, remove the 
paragraph designation “(d)”.

108. Subpart 925.9 is revised to read 
as follows:

Subpart 925.9—Additional Foreign 
Acquisition Clauses

925.901 Om ission of the exam ination of 
records clause.

(c) Conditions for omission.
Any proposed determinations and any 

reports mentioned at (FAR) 48 CFR 
25.903 shall be forwarded to the 
Director, Office of Clearance and 
Support, within the Headquarters 
procurement organization.

PART 928—BONDS

109. At 928.202-70, revise the FAR 
reference to read “(FAR) 48 CFR 
28.202”.

PART 932—CONTRACT FINANCING

110. At 932.501-2, in paragraph (a)(3), 
revise “Controller” to read “Chief 
Financial Officer, Headquarters”.

111. At 932.803, in the last sentence 
of paragraph (d), revise “Controller” to 
read “Chief Financial Officer, 
Headquarters”.

112. At 932.970, remove the word 
“basic” preceding the words “Prompt 
Payment” and remove the words “and
(a)(2)(i)(B) of its Alternate I” at 
paragraph (a)(1); remove the word 
“basic” preceding the words “Prompt 
Payment” and remove the words “and
(a)(5)(i) of its Alternate I” at paragraph
(a) (2); correct the spelling of 
“Financing” at the heading of (b), 
remove the word “basic” preceding the 
words “Prompt Payment” and remove 
the words “and its Alternate I” at 
paragraph (b)(1); and add a period at the 
end of the final sentence of paragraph
(b) (2).

113. At 932.7003, in paragraph (a), 
remove the word “of” between the 
words “or” and “class” at the end of the 
first Sentence.

114. At 932.7004-2, in paragraph (d), 
correct the spelling of “repaid”.

115. At 932.7004-3, in paragraph (b), 
remove the word “Controller’s” and 
insert “Chief Financial Officer’s”.

PART 938—PROTESTS, DISPUTES, 
AND APPEALS

116. At 933.103, in paragraph (a), 
insert the words “at least” between the 
words “that” and “one” in the second 
sentence; and, remove “Business 
Clearance Division, Headquarters” and 
“Business Clearance Division” and 
insert “Office of Clearance and Support, 
within the Headquarters procurement 
organization” where it appears once in 
paragraph (d)(5) and three times in 
paragraph (e).

117. At 933.104, at paragraph (a)(3) 
and in the mailing address at paragraph 
(a)(4)(iii), remove “Business Clearance 
Division (MA-441)” and insert “Office 
of Procurement and Assistance 
Management, Office of Clearance and 
Support,”; revise “Business Clearance 
Division” and “Business Clearance 
Division, Headquarters” to read “Office 
of Clearance and Support” at paragraphs 
(a)(4)(iii), 2 times; the undesignated 
paragraph following the address in 
paragraph (a)(4)(iii), 2 times; (a)(5)(i), 
(a)(6), paragraph (b), and at paragraph
(c) (2), 2 times; and by capitalizing
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“Head of the. Contracting.-Activity” 
where it appear®twic®in, (b)(1)»-

118. At 933.105, remove “Business 
Clearance DLvision,,Headquarters” at 
paragraphs- (a)(l)(ii) and (g) and insert in. 
both places “Office of Clearance and. 
Support, within the Headquarters 
procurement organization’’; and,.at 
paragraph (h){ remove “Business 
Clearance Division” and insert “Office 
of Clearance and Support, within the 
Headquarters, procurement 
organization”.,

119.. At 983:170, at paragraph (b) 
remove “Headquarters Business- 
Clearance1 Division;” at paragraph (q),. 
remove “Business Clearance Division 
Headquarters,.” and; at paragraphs (d) 
and (e), remo ve * ‘Business.Clearance 
Division” and insert in each place 
“Office of Clearance and'Support,, 
within the Headquarters procurement 
organization”..

PART 935—RESEARCH* ANtt 
DEVELOPMENT CONTRACTING

1*20. At 933»010-3, in the- definitions 
of A warding Contrasting Activity end 
Cognizant Contracting Activity revise 
theterms “Contracting Activity7”, 
“Cognizant Contracting Activity”, 
“Awarding Contracting’Activity”; and 
“Awarding Contracting Activities”, to' 
read “contracting activity”', “cognizant 
contracting activity”, “awarding’ 
contracting activity”, and “awarding 
contracting activities” , except in the 
definition headings;

121. At 935.016-4', correct’the 
spelling:af “proposals”; at its second1 
appearance, at paragraph (b)(5)‘. revise 
the terms; “Contracting’Officer” and 
“CognizantContracting-Activity” from, 
upper case to Lower case: at paragraph
(c) ; and revise the term “Contracting 
Activity”'from upper case to Tower case 
at paragraph (d):

122. At 935.010-5, in paragraph
(b)(l)(ii), correct the spelling of the. 
word “intended5” where it  is first used.

123; At 935". G16-6, in paragraph (a), 
revise “Contracting Officer” from upper 
to loweT case;

124. A t935.016-7, in. paragraph
(d) (4)» revise from upper, case tolower 
case the terms “Contracting Officer’” and 
“Contracting Officer’s Representative”;

125. At.935.016-8. revise the 
following, from upper case to lhwer case:
‘ ‘Program Office’’ at. paragraphs (a)(5T 
and (e)(10)f “Procurement. Request.” at 
paragraph (e)(1)'; and; ‘ ‘ Chniracting 
Activity” at paragraph. (e)U.l),

126. At. 935.016-9, in the?introductory 
text, revise “Procurement Request” and 
“Contracting Activity” to. read 
“procurement, request” and “contracting, 
activity”.

127. At 935.070» revise “Research and 
Development” to-read: “research, and 
development”.

PART 936»—CONSTRUCTION. AND’ 
ARCHITECT-ENGINEER CONTRACTS

L28i At the table of contents', correct 
the spellingpf “Evaluation” at936»6Q2— 
2.

129. At 936.202,. in, paragraph (a)i, 
revisetheFARreference toread 
“910.004(f).”

1301 At 936;G01„revise;the reference 
“FAR 5.205(c)/’ ta  read, “(FAR) 48-GFR 
5.205(d)”..

131. At 936.602-3, in paragraph,(c)(5), 
revise the reference “FAR 5.207(d)” to 
read “(FAR):.4&em.5i207(e)”.

132. At 936»602r4,.in paragraph(h), 
insert the word “the” after the words 
“retained1 itr” in the second'sentence.

133. At 9361603, remove.the word 
“o f ’ following,the word “Collecting” in. 
the heading.

134. At 936.605, at paragraph (fc)(i); 
add the term “and/or” after the term, 
“program need”; revise the colon to a 
semicolon after the word, “risks”; revise 
the comma to a semicolon after the 
word“disciplines”;revise. “Develbp.” to 
read “develop” after the word “risks”; 
and,. at- paragraph (c)(3); remove the 
word “and”'preceding, the words “assist 
in securing”.

135. At 936.606,. to  paragraph (fi,. 
revise “percentum”*to read “per 
centum” in the finaTsentence.

136. At suhparfc936.7", revise the 
heading.to read “Standard and Optional’ 
Forms for Contracting,for Construction,. 
Architect-Engjnfier Services,, and, 
Dismantling, Demolition, or Removal of 
Improvements?’.

137. A t936.7002?—3(a), add;“the” 
before “Heads” which appears twice 
and reirrove“the” wfrere it precedes 
“Cbntractihg”.

138. At 936;70O3-1, add' “Thei’”befare- 
“Heads*”.

PART 937—SERVICE CONTRACTING

1391 Revise the heading, of saihpart 
937.2.to read “Advisory, andAssistance 
Services”j.redesignate 937.206 as 
9371207; revise its heading to read 
“Contracting officer responsibilities.”; 
remove the paragraph “(h)” designation: 
and remove the second parajperph 
designated “(7)”.

PART 942t—CONTRACT 
ADMINISTRATION

140, A t942.003» in, paragraph» (b) > 
revise ‘ ‘cognization,’ ’ to read 
“cognizant” in the last sentence.

1411 At942.1Q L,, in  paragraph, (b)». 
remove-“Branch,, Office ofEolicy,.

Procurement and Assistance 
Management Directorate Headquarters” 
and insert “Division, Office of Policy, 
within the Headquarters procurement 
organization,”..

142. At suhpart 942;7,.remove- 
“Branch, Office of Policy, Procurement 
and Assistance Management Directorate;. 
Headquarters” andi inserí “Division,, 
Office of Policy;, within the?
Headquarters procurement 
organization,,” at. 942.705<-L(a){3)i 
942.705-3„942;705-4,,and 942.7Q5t-5^ 
and, at.S©!;708;,inserti“(l4),”ïhefore the 
undesignated: paragraph beginning “The 
contracting officer shall”; '

143i At 942.808;, imparagraph
(c)(3) (Vii) revise“ followup’ ’ toread 
“follow-up7“..

144. At subpart 942.14; add “(See 
current version.)’’ following “1540» 1” in 
942; 1401, and insert?“, Safeguards»and« 
Emergency’̂ bettweenthe words
‘ ‘Transportatibn”' and ‘‘Management” at 
942.740-1, 942;1402(k)(2)i 942.1403-T(a), 
942.1403-15(c)(l)j and 943.1403-2(a);

PART 943—CONTRACT 
MODIFICATIONS

145. Ai 943.170, in paragraph (g)„in 
the introductory, text,, insert the, word: 
“the” before “extension”; revise the 
reference feonL“9 !5 .570—2” to-read
“915.506r-2” at paragraph, (g)(1); and; 
correct the- spelling5 of. the word “initial” 
at paragraph (g)(3).

PART 944—SUBCONTRACTING 
POLICIES AND PROCEDURES

146. At94‘41302, add the word“The’” 
before “Höads** in the first sentence* of- 
paragraph« (a) and revise« “followup” to 
read “follow-up”'at paragraph (c);

147. At 944.300^1, in paragraph (a); 
add the word “the” before “Contracting . 
Activity”:

148. At 944.307, in paragraph (b)» 
remove ‘ ‘Procurement Management 
Review Division-, Ftoeurement and! 
Assistance: Management Directorate, 
Headquarters” mdiiisert “Office of 
Contractor Management and 
Administration,, within the 
Headquarters procurement- 
organization”.

: . >5
PART 945—GOVERNMENT PROPERTY

149. At the table.ofcontfents».correct, 
the spelling of “management” at
945» 57Q.

150. At.945,102r-7Q} in the- 
introductory text, remove, “Propertyand 
Equipment Management Division,. 
Procurement andAssistance 
Management Directorate,, Headquarters,” 
and insert: “Office,of Property 
Management,, within, the. Headquarters-
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procurement organization”, and at 
paragraph (c) remove ‘‘Administration 
Service” and insert “Management 
Command”.

151. At 945.104—70, in paragraph
(a) (5), revise “Worksheets” to read 
“Work sheets” at the final sentence, 
correct “exist” to read “exit” at 
paragraphs (a)(6) and (a)(7), and remove 
“Property and Equipment Management 
Division, Headquarters” and insert 
“Office of Property Management, within 
the Headquarters procurement 
organization” at paragraph (a)(ll).

152. At 945.303—1, revise the second 
sentence of the introductory text to read 
as follows: S pecial nuclear m aterial 
means uranium enriched in the isotopes 
U233, and U235, and/or plutonium, 
other than PU238.”

153. At 945.304, remove “Acquisition 
o f ’ and revise “motor” to read "Motor” 
in paragraph (c), and, in paragraph (d), 
remove “GSA Interagency Motor Pool 
System” and insert “Contractor Use of 
Interagency Fleet Management System 
(IFMS)”.

154. In the table at 945.505-14, at the 
entry for asset type code number 490, 
remove “includable” and insert 
“included” and at the entry for 655, 
revise “powerplant” to read “power 
plants”.

155. At 945.570-2, remove “Motor 
Pool” and insert “Fleet Management” at 
paragraph (a); remove “IMPS'” and 
insert “IFMS” at paragraphs (a), (b)(1) 
and (b)(2); and, at paragraph (g) 
introductory text remove “Property and 
Equipment Management Division, 
Headquarters, Procurement and 
Assistance Management Directorate, 
(MA-422)” and insert “Office of 
Property Management, within the 
Headquarters procurement 
organization”.

156. At 945.607-2, in paragraph (b), 
remove “Westinghouse Materials 
Company of Ohio (WMCO), P.O. Box 
398704, Cincinnati, Ohio 45239” and 
insert “Martin Marietta Energy Systems,
M.S. 8207, P.O. Box 2009, Oak Ridge, 
Tn. 37831”.

157. At 945.608-2, in paragraph
(b) (l)(ii), remove “Property and Supply 
Division, REAPS, Office of Policy, 
Procurement and Assistance Directorate, 
Headquarters” and insert “, Office of 
Property Management, within the 
Headquarters procurement 
organization”.

158. At 945.608-6, in paragraph (a), 
remove “of the Office of Review and 
Analysis, Procurement and Assistance 
Management” and insert “Office of 
Property Management, within the 
Headquarters procurement 
organization”, and at paragraph (b) 
remove “Office of Review and Analysis”

and insert “Office of Property 
Management, within the Headquarters 
procurement organization”.

PART 949—TERMINATION OF 
CONTRACTS

159. At 949.111, insert “The” before 
“Heads” at paragraph (a) and insert 
“the” before “Heads” at paragraph (c).
160. At 949.501, remove the word 
“following” and the colon following it 
in the introductory text; remove the 
designation “(a)” before the second 
paragraph and revise “Cost” to read 
“cost”; and combine the remaining text 
into 1 sentence.

PART 950—EXTRAORDINARY 
CONTRACTUAL ACTIONS

161. At 950.104, remove “Contract ‘ 
Business Clearance Division, 
Headquarters” and insert “Office of 
Clearance and Support, within the 
Headquarters procurement 
organization” twice.

162. At 950.7003(b), add “The” before 
“Heads”.

163. At 950.7006, in paragraph (a), 
remove the two “§ ” symbols.

164. At 950.7101, correct the spelling 
of “contractors” in the first sentence of 
paragraph (a); revise “Avoidable Costs” 
to read “avoidable costs” at paragraph
(c)(2); revise “Contracting Officer” to 
read "contracting officer” in paragraph
(c)(2) where it appears twice; correct the 
spelling of the word “responsibility” at 
paragraph (d); correct the spelling of the 
word “commercial” at paragraph (e); 
and correct the spelling of the word 
“provisions” at paragraph (g).

PART 951-r-USE OF GOVERNMENT 
SOURCES BY CONTRACTORS

165. At 951.102, revise “contracts” to 
read “subcontracts” immediately before 
the word “where” at paragraph (a), and 
remove “Property and Equipment 
Management Division, Office of Policy, 
Procurement and Assistance 
Management Directorate, Headquarters” 
and insert “Office of Property 
Management, within the Headquarters 
procurement organization” at paragraph
(c)(1).

PART 952—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

- 166. At the table of contents, correct 
the spelling of the word “termination” 
at 952.249.

167. At subpart 952.1, correct the 
spelling of the word “Subpart” in the 
heading.

168. At 952.102-1, in paragraph (a), 
remove “Office of Policy” and insert

“Office of Policy, within the 
Headquarters procurement 
organization”; remove the phrase 
“during the initial Federal Acquisition 
Regulations System familiarization 
period” at the end of the first sentence; 
and revise the final sentence to read 
“This practice eliminates the confusion 
and expense which would be caused the 
Department’s contractors if each 
contracting activity pursued its own 
approach regarding contract clauses.”

169. At 952.202—1(a), add the 
following sentence as the first sentence 
of that paragraph “As prescribed in 
(FAR) 48 CFR 902.200, insert the clause 
at (FAR) 48 CFR 52.202 in all 
contracts.”; remove the words “at FAR
52.202-1” from the second sentence of 
the first paragraph (a); remove “The 
term” in the beginning of the second 
paragraph (a); and, correct the spelling 
of the word “Federal” in paragraph (d) 
of the clause.

170. At 952.204-2, insert the phrase 
“As prescribed in 904.404(d)(1),” before 
the first word of introductory ¡text; and 
at paragraph (g) of the clause revise 
“Plutonium” to “plutonium”.

171. At 952.204-70, insert the words 
“As prescribed in 904.404(d)(2),” before 
the introductory text and revise the 
colon to a period at the end of the 
introductory text.

172. At 952.204—71, revise the colon 
to a period at the end of introductory 
text and revise “effecting” to 
“impacting” in the second sentence of 
paragraph (a) of the clause.

173. At 952.204-72, add the phrase 
“As prescribed in 904.404(d)(4)” at the 
beginning of the introductory text and 
revise the colon to a period at the end 
of introductory text.

174. At 952.204-73, revise the term 
“offeror/bidder” to read “offeror” where 
it appears at paragraph (c), at the 
certification following question 11 
(three times), at paragraph (d) (three 
times), and at paragraphs (e) and (f).

175. At 952.208-7, insert the phrase 
“As prescribed in 908.7101-7,” before 
the word “insert” at the beginning of the 
introductory text.

176. At 952.208-70, remove the 
introductory text and insert instead “As 
prescribed in 908.802, insert the 
following clause.”

177. At 952.209-70, in the first 
sentence of paragraph (a), correct the 
spelling of the word “contractual”, and 
at paragraph (c), in the second sentence 
place a period after “conflict of interest” 
and add the words “If a conflict” 
immediately before the words “is 
found”.

178. At 952.209-71, in paragraph (b), 
revise “Contracting Officer” to 
“contracting officer”.
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179. At 952.212-70, in the 
introductory text, revise the colon to a 
period at the end of the introductory 
text and revise “350” to read “700” and 
insert a period after the word “box” in 
the clause following the introductory 
text.

180. At 952.212-71, in the 
introductory text, revise the colon to a 
period at the end of introductory text 
and revise “350” to read “700” in the 
clause following the introductory text.

181. At 952.212-72, remove the first 
sentence of the undesignated 
introductory paragraph; in the second 
sentence remove the words “As 
discussed in DEAR” and insert the 
words “As prescribed in”; revise the 
colon to a period at the end of the 
introductory text; and, in the second 
sentence of the clause remove “A, or 
any later” and add a comma in its place.

182. At 952.212-73, revise the colon 
to a period at the end of the 
introductory text.

183. At 952.215-22, remove 
“certified” and insert “a certificate of 
current”.

184. At 952.215-70, insert the date 
“(OCT 1984)” at the end of the clause 
heading.

185. At 952.216-15, correct the 
spelling of “Subpart” before the 
reference “31.6”.

186. At 952.223-71, insert “As 
prescribed in 923.7002,” at the 
beginning of the text.

187. At 952.223-72, insert “As 
prescribed in 923.7002,” at the 
beginning of the text.

188. At 952.223-75, insert 
“(Government-owned or leased 
facility)” after “Safety and Health” in 
the clause introductory text.

189. At 952.224-70, revise “Federal 
Reports Act” to read “Paperwork 
Reduction Act” in paragraph (a) of the 
clause.

190. At 952.227-71, revise “(MAR 
1982)” to read “(APR 1984)” in the 
clause heading; correct the spelling of 
“extension” at paragraph (c)(4); insert 
the word “to” after “convey” at 
paragraph (d)(1); correct the spelling of 
“countries” at paragraph (d)(l)(ii); 
correct the spelling of “Government” at 
paragraph (f)(l)(i); Correct the spelling of 
“maintenance” at paragraph (f)(3); 
correct the spelling of “privileged” at 
the last sentence of paragraph (h); revise 
“non profit” to “nonprofit” at paragraph
(k) introductory text; and correct the 
spelling of “applications” at paragraph 
(k)(2).

191. At 952.227-75, revise 
“Contracting Officer” to “contracting 
officer” at paragraphs (b)(2)(ii), (c)(2),
(d)(1), (d)(2) and (f); insert the word 
“other” between the words “unless”

and “use” at paragraph (b)(2)(ii); at the 
introductory text of Alternate I, revise 
“(d)” to “(g)” following “paragraph”; 
revise “Contracting Officer” to 
“contracting officer” at the first 
sentence of paragraph (g) of Alternate I; 
at Alternate II, revise “(b)” to “(h)” 
following “paragraph” in the 
introductory text and correct the 
spelling of “satisfaction” in paragraph
(h) introductory text.

192. At 952.227-76, in paragraph (b), 
revise “Contracting Officer” to read 
“contracting officer”:

193. At 952.227—77, insert “other” 
between “unless” and “use” at 
paragraph (b)(2).

194. At 952.227-78, at the end of 
paragraph (b)(l)(iv), revise “optional 
paragraph (e) hereof—‘Limited Rights in 
Proprietary Data’ ” to read “paragraph
(e), ‘Limited Rights in Proprietary Data,’ 
hereof, if a part of this clause”.

195. At 952.227-79, correct the 
spelling of “proprietary” in the 
introductory text.

196. At 952.227-80, correct the 
spelling of “solicitations” in the 
introductory text.

197. At 952.227-82, correct the 
spelling of “whatsoever” in the final 
sentence of the clause.

198. At 952.233-2, designate the first 
paragraph beginning “Another copy” as 
(c); remove “Business Clearance 
Division (MA-441) Forrestal Building, 
Room 11030” and insert “Office of 
Clearance and Support, Office of 
Procurement and Assistance 
Management”; and, designate the 
second paragraph beginning “Another 
copy” as (d).

199. At 952.235—70, revise “this” to 
“the following” in the introductory text 
and revise “Contracting Officer” to 
“contracting officer” where it appears 
four times in the text of the clause.

200. At 952.236-70, revise 
“Contracting Officer” to “contracting 
officer” at paragraph (1) of Title I and 
paragraph (6) of Title III.

201. At 952.236-71, correct the 
spelling of “performed” in the first 
sentence of die clause.

202. At 952.236-72, revise 936.202” 
to read “936.202(j)”.

203. At 952.249-70, revise 
“Contracting Officer” to read 
“contracting officer” at paragraph (a).

204. At 952.251-70, remove the word 
“on” following the word “terms” in 
paragraph (c).

PART 970—DOE MANAGEMENT AND
Opera tin g  c o n tra c ts

205. At 970.0000, revise “Secretary, 
Deputy or Under Secretary” to read 
Secretary, Deputy Secretary or Under

Secretary” in the second sentence. 
Revise the words “Small Business” to 
read “small business” and “Contract 
Clauses” to read “contract clauses” in 
the fourth sentence. Revise “Titles” to 
read “titles” in the fifth sentence. Revise 
“difference” to read “differences” in the 
sixth sentence.

206. At 970.0001, in paragraph (b) 
introductory text, revise “effect” to 
“determine”, and correct the spelling of 
the word “competed”.

207. At 970.0404-1, place a comma 
after the word “defined” in the second 
paragraph and revise the section 
number “II” to read “11”.

208. At 970.0404-2, at paragraph (b) 
remove “and Orders” in the second 
sentence and revise “and” to read “is” 
in the third sentence. Revise 
“Production” to read “production” at 
paragraph (d)(2)(i) and correct the 
spelling of “facilities” at paragraph
(d)(2)(ii).

209. At 970.0404-3, place a comma 
after “contract” in paragraph (a) and, in 
paragraph (b) insert “(See current 
versions.)” after the word “Orders”.

210. At 970.0406, revise “5700.7B” to 
read “5700.7” and add “(See current 
version.)” following “5700.7”.

211. At 970.0803, in paragraph (b), 
remove “Office of Project and Facilities 
Management (OPFM), at Headquarters” 
and insert “Public Utilities Branch, 
Headquarters” and remove “, OPFM”, 
where it is used the second time and 
insert “of that office”.

212. At 970.0905, revise 
“intercorporate” to read 
“intracorporate”.

213. At 970.1001, revise “operation” 
to read “operating”.

214. At 970.1509-1, correct the 
spelling of “particularly” at paragraph
(b).

215. At 970.1509-2, correct the 
spelling of “Special” and “educational” 
in the heading.

216. At 970.1509—4, at paragraph
(b)(6), revise “operation” to 
“operations” the second time it appears.

217. At 970.1509^6, correct the 
spelling of “similar” at paragraph
(b)(l)(iii) and insert “the” before 
“Contracting” in paragraph (e).

218. At 970.1509—8, in paragraph (d), 
in the Narrative Description of 
Performance Adjectives table, correct 
the spelling of “deficiencies” at its first 
use in the category entitled “Good”; in 
paragraph (e) revise the two references 
from “paragraph (d)” to “paragraph (c)”; 
and, in paragraph (g), correct the 
spelling of “performance” at its first 
use.

219. At 970.2201, revise 
“management” to read “administration” 
at its first use in paragraph (a) and
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correct the spelling of “commercial” at 
paragraph (b)(3).

220. At 970.2271, in paragraph (b)(1), 
delete “Headquarters’ add within 
the Headquarters procurement 
organization” following “Resource 
Management”; add “the” before 
“Heads”; in paragraph (b)(2) insert 
“the” before “Heads”; and, in 
paragraphs (b)(2)(iv) and (b)(3), delete 
“Headquarters” and add within the 
Headquarters procurement 
organization” following “Resource 
M aniem ent”.

221. At 970.2272, in paragraph (b)(2), 
revise “Contracting Officer” to read 
“contracting officer”.

222. At 970.2273, correct the spelling 
of “integral” at paragraph (a)(7), correct 
the spelling of “example” at paragraph
(a) (8), insert the word “the” before the 
word “Heads” in the second sentence of
(b) introductory text, correct the spelling 
of “Contracting” in the final sentence of 
paragraph (b)(3), correct the spelling of 
“Assembly” at paragraph (c)(l)(iv), 
correct the spelling of “identified” in 
the fourth sentence of paragraph (c)(2), 
and correct the spelling of “embraces” 
(first sentence) and “commercial” (next 
to the last sentence) of paragraph (d).

223. At 970.2303-2, m paragraph (d), 
insert ‘.‘(Government-owned or leased)” 
immediately following “Safety and 
Health” and revise “Nuclear Facility 
Safety Applicability” to read “Nuclear 
Safety”.

224. At 970.2901, in paragraph (b), 
remove “Controller” and insert “Chief 
Financial Officer, Headquarters”.

225. In the undesignated introductory 
paragraph of 970.2902, insert the word 
“the” before the word “Heads”.

226. At 970.3001-2, revise the 
reference “970.3102-10” to read 
“970.3102-3”.

227. At 970.3101-1, in paragraph (c), 
revise “appendices” to read 
“appendix”.

228. At 970.3101-2, in paragraph 
(b)(1), correct the spelling of 
“manufacturing” in the fourth sentence.

229. At 970.3102—1, revise “or” to 
read “o f ’ following the word 
“representative” in the next to the last 
sentence of paragraph (b), and correct 
the spelling of “adequately” in the first 
sentence of paragraph (c).

230. At 970.3102-2, correct the 
spelling of “forfeited” at paragraph
(h)(2)(ii). correct the spelling of 
“accordance” at paragraph (l){2)(iv), 
revise “(vi)” to read “(iv)” in paragraph
(l)(6)(iv), correct the spelling of 
“ownership” in the heading at 
paragraph (1)(7), correct the spelling of 
“participating” at paragraph (l)(7)(i)(A), 
and remove the acronym “—TRASOP’s” 
at paragraph (l)(7)(ii).

231. At 970.3102—5, in paragraph (a),. 
correct the spelling of “activities”.

232. At 970.3102—9, correct the 
spelling of “services” the second time it 
appears in the next to the last sentence.

233. At 970.3102-17, revise 
“Contracting Officer” to read 
“contracting officer” in the fourth 
sentence of (a)(1), and correct the 
spelling of “vehicles” in the heading of 
paragraph (b) introductory text.

234. At 970.3102-18, correct the 
spelling of “except”.

235. At 970.3102-19, revise 
“Contracting Officer” to read 
“contracting officer” at the introductory 
text of paragraph (d), at the 
undesignated paragraph following 
paragraph (d)(5), and at paragraph (e)(1); 
and revise “closings” to “closures” at 
paragraph (e)(2)(iii).

236. At 970.3102—20, in paragraph (d), 
revise “Contracting Officer” to read 
“contracting officer” where it appears 
twice.

237. At 970.3102—21, in paragraph
(b) (3) introductory text and the 
undesignated paragraph following 
paragraph (b)(3)(ii), revise “Contracting 
Officer” to read "contracting officer”.

238. At 970.3102-22, revise 
“Contracting Officer” to read 
‘contracting officer” where it appears 

six times, and revise “Avoidable Cost” 
and “Avoidable Costs” to “avoidable 
cost” and “avoidable costs” at the 
introductory text, at paragraph (d), at 
paragraph (e), and the undesignated 
paragraph following paragraph (e).

239. At 970.3201, remove “Office of 
Controller” and insert "Chief Financial 
Officer, Headquarters”.

240. At 970.3271, under the heading 
“Covenants”, revise “Contracting 
Officer” to read “contracting officer” 
where it appears two times in paragraph 
2, and insert “the” before “Contracting” 
in paragraph (4).

241. At 970.5101, iii paragraph (c), 
add “the” before “Heads”.

242. At 970.5203—1, remove “See FAR
52.203— 5.” and the “Note” and add 
“Insert the clause at (FAR) 48 CFR
52.203- 5 with the addition of the 
following paragraph.”; and in paragraph
(c) revise “Contracting Officer” to read 
“contracting officer”.

243. At 970.5203—2, remove “See FAR 
52.215-1.” and the word “NOTE:” and 
revise “Office of the Controller” to 
“Chief Financial Officer, Headquarters”.

244. At 970.5203—3, remove “See FAR 
52.225-3.” and the word “NOTE:”, and 
insert in its place “Insert the clause at 
(FAR) 48 CFR 52.225-3 but”.

245. At 970.5204-1, insert “As 
prescribed in 970.0404-4,” before the 
existing text.

246. At 970.5204—2, add the following 
introductory text immediately before the 
clause “As prescribed in 970.2303-2(a), 
insert the following clause.”

247. At 970.5204—4, remove "See FAR
52.229- 10.” and the word “Note” and 
insert the following introductory text 
“As prescribed in (FAR) 48 CFR 29.401- 
6(b), insert the clause at (FAR) 48 CFR
52.229- 10, as modified by the 
following.” and correct the spelling of 
“Fee” in the text of the note.

248. At 970.5204—5, remove the 
existing text and insert “As prescribed 
in 970.0404-4(b), insert the clause at 
952.204-72.”.

249. At 970.5204—6, remove “See
952.250— 70” and insert “As prescribed 
in 950.7006(a), insert the clause at
952.250— 70, when appropriate.”.

250. At 970.5204—8, remove “See
952.250— 72.” and insert “As prescribed 
in 950.7006(a), insert the clause at
952.250— 70, when appropriate.”.

251. At 970.5204—9, ami the following 
introductory text immediately before the 
clause: “As prescribed in 970.0407, 
insert the following clause.”; revise “of, 
unit-piece” in paragraph (g) to read “or 
unit price”; remove the second use of 
the phrase “advisable by the Head of the 
Contracting Activity” in the Note 
following paragraph (h); and correct the 
spelling of “contractor” in the Note 
following paragraph (h).

252. At 970.5204-11, add 
introductory text immediately before the 
clause to read “Insert the following 
clause.”.

,253. At 970.5204-12, add 
introductory text immediately before the 
clause to read “As prescribed in 
970.2272(b)(2), insert the following 
clause.”. , *

254. At 970.5204-13, insert 
introductory text immediately before the 
clause to read “As prescribed in 
970.3103(a), insert the following clause, 
when appropriate. ”; revise “Contracting 
Officer” to read “contracting officer” 
where it appears at paragraph (d)(8)(v),
(e)(l)(ii), (e)(ll), (e)(32) and (e)(36Xih 
correct the spelling of “originated” at 
paragraphs (e)(l)(iii); at paragraph
(e)(17)(iv), remove the paragraph 
designation “(iv)” from the NOTE and 
insert the designation “(iv)” 
immediately before “are direct costs”; 
correct the spelling of “excess” at 
paragraph (e)(24); and, at paragraph 
(eX36), remove the paragraph 
designation “(36)” from the NOTE and 
revise the paragraph designation “(i)” to 
read “(36)(i)”; and revise “clauses” to 
read “paragraphs” in the NOTE 
preceding paragraph (36Xi).

255. At 970.5204-14, insert 
introductory text preceding the clause to 
read “As prescribed in 970.3103(a),
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insert the following clause.”; correct the 
spelling of “performance” the second 
time it appears in paragraph (b); revise 
“Contracting Officer” to read 
“contracting officer” where it appears at 
paragraph (d)(5), (d)(14), (e)(1), (e)(9), 
and (e)(34)(i); revise “clauses” to read 
“paragraphs” at paragraph (e)(10) Note 
1; revise “clause” to read “paragraph” at 
paragraph (e)(10) Note 2; at paragraph
(e)(15)(iv), remove the paragraph 
designation from the NOTE and insert 
the designation “(iv)” immediately 
before the phrase “are direct costs”; at 
paragraph (e)(34), remove the paragraph 
designation “(34)” from the NOTE and 
revise the paragraph designation “(i)” to 
read “(34)(i)”; and revise “clauses” to 
read “paragraphs” in the Note preceding 
paragraph (34)(i).

256. At 970.5204-15, add 
introductory text preceding the clause to 
read “As prescribed in 970.1508(c), 
insert the following clause.”, and 
correct the spelling of “contractor” in 
the last sentence of paragraph (a).

257. At 970.5204-16, add 
introductory text preceding the clause to 
read “As prescribed in 970.3270, insert 
the following clause.”.

258. At 970.5204-19, add 
introductory text preceding the clause to 
read “As prescribed in 970.5101, insert 
the following clause.”

259. At 970.5204-21, insert 
introductory text preceding the clause to 
read “As prescribed in 970.7104—43, 
insert the following clause.” and, at 
paragraph (j) revise “Avoidable Costs” 
to read “avoidable costs”.

260. At 970.5204-22, add 
introductory text preceding the clause to 
read “As prescribed in 970.7103, insert 
the following clause.”.

261. At 970.5204-17, add 
introductory text preceding the clause to 
read “As prescribed in 970.3103(b), 
insert the following clause.”, correct the 
spelling of “technical” at paragraph
(b)(1), and revise “Contracting Officer” 
to read “contracting officer” at 
paragraph (b)(2).

262. At 970.5204-18, add 
introductory text preceding the clause to 
read “Insert the following clause.”; add 
a heading and date to the clause to read 
“Definition of Nonprofit and Profit 
Making Management and Operating 
Contractors and Subcontractors (JUL 
1991); and revise “Contracting Officer” 
to read “contracting officer” where it 
appears twice.

261. At 970.5204-23, add 
introductory text preceding the clause to 
read “As prescribed in 970.2902, insert 
the following clause.”.

262. At 970.5204-24, add 
introductory text preceding the clause to 
read “As prescribed in 970,7104-11,

insert the following clause.”, and revise 
“a” to read ^Hhe” in paragraph (c) 
following the NOTE.

263. At 970.5204-25, add 
introductory text preceding the clause to 
read “Insert the following clause ”.

264. At 970.5204-26, in the 
introductory text, revise “In accordance 
with the provisions at” to read “As 
prescribed in”; revise the reference 
“970.2303” to read “970.2303-2(cj”; 
insert “following” before “clause”; and 
remove “below in management and 
operating Contracts”.

265. At 970.5204-28, add 
introductory text preceding the clause to 
read “Insert the following clause.”.

266. At 970.5204-29, add 
introductory text preceding the clause to 
read “Insert the following clause.”.

267. At 970.5204—30, remove the 
existing text, including its heading and 
date and insert the following in its place 
“As prescribed in 970.2201(b)(5)(ii), 
insert the clause at (FAR) 48 CFR 
52.222-1.”

268. At 970.5204-31, add 
introductory text preceding the clause to 
read “Insert the following clause.”; add 
a heading and date after the 
introductory text to read “Litigation and 
Claims (JUL 1991); and revise 
“Contracting Officer” to read 
“contracting officer” wherever it 
appears in the text of the clause; revise 
“clause” to read “paragraph” in the 
introductory text of “NOTE 1”; and, 
revise “clause” to read “paragraphs” in 
the introductory text of “NOTE '2”.

269. At 970.5204—32, remove “Note 
1:” and insert “(a)”; add a heading and 
date following the new designator “(a)” 
to read “Required Bond and Insurance- 
Exclusive of Government Property 
(Nonprofit) (Jul 1991)”; remove “Note 
2:” and insert “(b)”; add a heading and 
date to read “Required Bond and 
Insurance-Exclusive of Government 
Property (Profit-Making) (Jul 1991); and 
revise “Contracting Officer” to read 
“contracting officer” wherg it appears 
four times.

270. At 970.5204-33, revise “15 CFR 
Part 350” to read “15 CFR Part 700” in 
the clause following paragraph (a), and 
correct the spelling of “decision” at its 
second appearance in the clause 
following paragraph (b).

271. At 970.5204-34, remove “See 
952.204-71.” and insert introductory 
text to read “As prescribed in 970.0404- 
4(a)(3), insert the following clause.”; 
and add the clause as follows:
Sensitive Foreign Nations Controls (Apr 
1984)

(a) In connection with any activities in the 
performance of this contract, the contractor 
agrees to comply with the “Sensitive Foreign

Nations Controls” requirements attached to 
this contract, relating to those countries^ 
which may from time to time, be identified 
to the contractor by written notice as 
sensitive foreign nations. The contractor shall 
have the right to terminate its performance 
under this contract upon at least 60 days 
prior written notice to the contracting officer 
if the contractor determines that it is unable, 
without substantially interfering with its 
polices or without adversely affecting its 
performance to continue performance of the 
work under this contract as a result of such 
notification. If the contractor elects to 
terminate performance* the provisions of this 
contract regarding termination for the 
convenience of the Government shall apply.

(b) The provisions of this clause shall be 
included in any subcontracts.

272. At 970.5204-35, remove * 
“(unclassified contracts with 
educational institutions)” from the 
heading and insert introductory text, to 
read “Insert the following clause in 
contracts with educational institutions 
involving unclassified work.”.

273. At 970.5204-36, remove 
“(contracts with universities where DOE 
has major investments in facilities but 
does not own or lease the land)” from 
the heading and add introductory text to 
read “Insert the following clause in 
contracts with universities where DOE 
has major investments in facilities but 
does not own or lease the land.”

274. At 970.5204-37, revise the 
reference to read “See 970.1002.”.

275. At 970.5204-38; in the 
introductory text, remove “In 
accordance with” and insert “As 
prescribed in”; revise the reference 
“970.2273” to read “970.1002(c) and 
970.3601”; remove “the following 
clause shall be used” and insert “insert 
the following clause”; revise “operating 
and management” to read “management 
and operating”; and, in the final 
sentence of the clause, revise “on” to 
read “o f ’ before “a public building”.

276. At 970.5204-41, remove “See 
952.223-75.” and insert “As prescribed 
in 970.2303-2(d), insert the following 
clause.”, and add the clause as follows:
Preservation of Individual Occupational 
Radiation Exposure Records (Apr 1984) 
Individual occupational radiation exposure 
records generated in the performance of work 
under this contract shall be subject to 
inspection by DOE and shall be preserved by 
the contractor until disposal is authorized by 
DOE or at the option of the contractor 
delivered to DOE upon completion or 
termination of the contract. If’the contractor 
exercises the foregoing option, title to such 
records shall vest in DOE upon delivery.

277. At 970.5204-42, insert 
introductory text preceding the clause to 
read “As prescribed in 970.2201(b)(1), 
insert the following clause.”
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278. At 970.5204—43, insert 
introductory text preceding the clause to 
read “Insert the following clause, when 
appropriate.”; and, in the first sentence 
of the clause insert “other” before 
“contracts” and “additional” before 
“work”.

279. At 970.5204-45, revise the 
introductory text to read “As prescribed 
in 970.7104—30, insert the following 
clause.”; and revise “or” to read “o f  * 
following the second use of “contracting 
officer” in paragraph (a)(l)(i) of the 
clause.

280. At 970.5204-50, remove “See 
952.212—73.” and add introductory text 
to read “As prescribed in 970.7104-40, 
insert the following clause.”; and add 
the clause as follows:
Cost and Schedule Control Systems (Apr 
1984)

(a) In the performance of this contract the 
contractor shall establish, maintain, and use 
cost and schedule control systems 
(management control systems) meeting the 
criteria set forth in the contract and as 
described in detail in “Cost and Schedule 
Control Systems Criteria for Contract 
Performance Measurement—Implementation 
Guide,” annexed hereto and hereinafter 
referred to as the “Guide.” Prior to 
acceptance by the contracting officer and
within______ calendar days after contract
award, the contractor shall be prepared to 
demonstrate systems operation to the 
Government to verify that the proposed 
systems meet the designated criteria. As a 
part of the review procedures, the contractor 
shall furnish the Government a description of 
the cost and schedule control systems 
applicable to this contract in such form and 
detail as indicated by the Guide, or as 
required by the contracting officer. The 
contractor agrees to provide access to all 
pertinent records, data, and plans as 
requested by representatives of the 
Government for the conduct of systems 
review.

(b) The description of the management 
control systems accepted by the contracting 
officer, identified by title and date, shall be 
referenced in the contract. Such systems 
shall be maintained and used by the 
contractor in the performance of this 
contract.

(c) Contractor revises to the reviewed 
systems shall be submitted for review and 
approval as required by the contracting 
officer. When contracting officer approval is 
required, the contracting officer shall advise 
the contractor of the acceptability of such 
revises within sixty (60) days after receipt 
from the contractor. When systems existing at 
the time of contract award do not comply 
with the designated criteria, adjustments 
necessary to assure compliance will be made 
at no change in contract price or fee.

(d) The contractor agrees to provide access 
to all pertinent records and data requested by 
the contracting officer, or duly authorized 
representative, for the purpose of permitting 
Government surveillance to insure 
continuing application of the accepted

systems to this contract. Deviations from the 
systems description identified during 
contract performance shall be corrected as 
directed by the contracting officer.

(e) The contractor shall require that each 
selected subcontractor, as mutually agreed to 
between the Government and the contractor 
and as set forth in the schedule of this 
contract, meet the criteria for cost and 
schedule control systems as set forth in 
subcontract and shall incorporate in all such 
subcontracts adequate provisions for review 
and surveillance of subcontractor’s systems 
to be carried out by the prime contractor, or 
by the Government when requested by either 
the prime or subcontractor.

281. At 970.5204—52, remove “See 
952.247-70” and add introductory text 
to read “Insert the following clause 
when foreign travel may be required 
under the contract.”; and add the clause 
as follows:
Foreign Travel (Apr 1984)

(a) Foreign travel, when charged directly, 
shall be subject to the prior approval of the 
contracting officer for each separate trip 
regardless of whether funds for such travel 
are contained in an approved budget. Foreign 
travel is defined as any travel outside of 
Canada and the United States and its 
territories and possessions.

(b) Request for approval shall be submitted 
at least 45 days prior to the planned 
departure date, be on a Request for Approval 
of Foreign Travel form, and when applicable, 
include a notification of proposed soviet-bloc 
travel.

282. At 970.5204-54, insert 
introductory text to read “As prescribed 
in 970.1509-8(d), insert this clause in 
cost plus award fee management and 
operating contracts.” and insert the 
clause heading and date to read “Basic 
Fee and Award Fee (Jul 1991)”.

283. At 970.5204-55, insert 
introductory text to read “Insert the 
following clause in management and 
operating contracts with profit making 
contractors.”; insert the clause heading 
and date to read “Ceiling on Certain 
Liabilities for Profit Making Contractors 
(Jul 1991)”; revise “Contracting Officer” 
to read "contracting officer” at 
paragraph (b)(1) twice and at paragraph
(c) four times; and revise “Avoidable 
Costs” to “avoidable costs” three times 
in paragraph (a), three times in 
paragraph (b)(1), six times in paragraph
(b)(3), and once in paragraph (b)(4).

284. At 970.5204-56, insert 
introductory text to read “Insert this 
clause in management and operating 
contracts with profit making 
contractors.”; add a clause heading and 
date to read “Determining Avoidable 
Costs (Jul 1991)”; revise “Contracting 
Officer” to read “contracting officer” at 
paragraph (a)(2); and, revise "Avoidable 
Costs” to read “avoidable costs” once 
each at paragraphs (a)(1), (a)(2), and (c).

285. At 970.5204-57, revise “offeror/ 
bidder” to read “offeror” at paragraphs
(b) and (c).

286. At 970.5204-58, in the 
introductory text, correct the reference 
“970.5204—4(b)” to read “970.2305- 
4(b)”.

287. At paragraph (a) of the clause at 
970.5204-60, revise “4320.IB ” to read 
“4320.1 (See current version.)”.

288. At 970.5204-61, insert 
introductory text to read “Insert thé 
following clause as specified in 
970.3103(c).” and add a clause heading 
and date as follows: Cost Prohibitions 
Related to Legal and Other Proceedings 
(Dec 1993).

289. At 970.7102, insert “the” before 
“Contracting” in the first sentence of 
paragraph (a); insert “the” before 
“Head” and “Contracting” in the third 
sentence of paragraph (a); and revise 
“system” to read “systems” at 
paragraph (b)(1).

290. At 970.7104—7, correct the 
spelling of “Replacement” at item (12) 
of the table, and correct the spelling of 
“wiretapping” at item (14) of the table.

291. At 970.7104—9, at paragraph (b), 
insert “The” before “Heads”.

292. At 970.7104—12, revise “subpart” 
to read “subparts” where it first appears 
in paragraph (a).

293. At 970.7104—19, at paragraph (b), 
remove “in FPR Temporary Regulation 
No. 76 or successor FAR coverage” and 
insert “, (FAR) 48 CFR 52.222-^10 or 
(FAR) 48 CFR 52.222-41.”

294. At 970.7104—22, remove the 
word “prescribed”, and revise the 
reference “970.7103-3 and 970.7103-5” 
to read “970.5203—3” in paragraph (a).

295. At 97Q.7104—24, in the first 
paragraph, revise “FAR Subpart 28.3” to 
read “28.102-2” and revise “DEAR 
Subpart 928.3” to read “928.1.”

296. At 970.7104—25, remove 
“paragraphs (f) and (g) of*.

297. At 970.7104-27, revise “Audits” 
to read “audits” at paragraph (a)(2).

298. At 970.7104—28, remove, in 
paragraph (c), the words “dated 
December 12,1983,” and revise the 
reference “936.7102” to read “936.73” 
at paragraph (d).

299. At 970.7107, revise “Business 
Clearance Division, Headquarters” to 
read “Office of Clearance and Support, 
in the Headquarters procurement 
organization” at paragraphs (e), (f), and 
(g).

300. At 970.7108, insert “The” before 
“Heads” in the first sentence of 
paragraph (a); insert “The” before 
“Heads” at paragraph (c); and, insert 
“The” before “Heads” in paragraph (h).
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PART 971—REVIEW AND APPROVAL 
OF CONTRACT ACTIONS

301. At 971.101, add “the” before 
"Heads” and revise “or* to read “or” 
between the words “settlements” and 
“terminations”.
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302. At 971.102, insert “The” before 
“Heads” and revise “Controller” to read 
“Chief Financial Officer, Headquarters”.

303. At 971.103, revise “Business ^ 
Clearance Division, Headquarters” to 
read “Office of Clearance and Support, 
within the Headquarters procurement

/ Rules and Regulations 9 1 1 3

organization” at paragraph (a) 
introductory text and (b).

304. At 971.202, revise “Each Head of 
Contracting Activity” to read “The Head 
of the Contracting Activity, at each DOE 
contracting activity,”.
[FR Doc. 94-3385  Filed 2 -2 4 -9 4 ; 8:45 ami
BILLING CODE 6450-01-P
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Parts 0 ,1 ,4 7 ,5 0 ,5 1 ,5 2 ,5 3 ,5 4 , 
and 180

Packers and Stockyards 
Administration

9 CFR Part 202

Rules of Practice

AGENCY: Office of the Secretary of 
Agriculture, USDA.
ACTION: Proposed rule.

SUMMARY: We propose to amend the 
Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by 
the Secretary Under Various Statutes, 
the Rules of Practice Governing Cease 
and Desist Proceedings Under section 2 
of the Capper-Volstead Act, the Rules of 
Practice Under the Perishable 
Agricultural Commodities Act, and the 
Rules of Practice Applicable to 
Reparation Proceedings Under the 
Packers and Stockyards Act. The 
proposal would provide that 
conferences shall be conducted by 
telephone or correspondence, and 
hearings and depositions by telephone 
unless the person conducting the 
proceeding orders that the conference, 
hearing and deposition be conducted by 
audio-visual telecommunication or 
personal attendance. This proposal 
would also provide for the use of 
recordings of hearings and depositions. 
These amendments would save the 
government and those who participate 
in the proceedings time and money. 
DATES: Consideration will be given only 
to comments received on or before April
26,1994.
ADDRESSES: Please send an original and 
three copies of your comments to 
William Jenson, Senior Counsel, Office 
of the General Counsel, USDA, Room 
2422, South Building, 14th Street and 
Independence Avenue SW.,
Washington, DC 20250. Comments 
received may be inspected at USDA,

Room 2422, South Building, 14th Street 
and Independence Avenue SW., 
Washington, DC 20250, between 8 a.m. 
and 4:30 p.m., Monday through Friday, 
except holidays. Persons wishing to 
inspect comments are encouraged to call 
ahead (202) 720-2453 to facilitate entry. 
FOR FURTHER INFORMATION CONTACT:
Mary Hobbie, Deputy Assistant General 
Counsel, Trade Practices Division,
Office of the General Counsel, USDA, 
room 2446, South Building, 14th Street 
and Independence Avenue SW., 
Washington, DC 20250, (202) 720-5293.
SUPPLEMENTARY INFORMATION: 

Background
The Department conducts a number of 

adjudicatory proceedings in which 
conferences, depositions, and hearings 
are held. Many of the conferences, 
depositions, and hearings are conducted 
by personal attendance which 
necessitates travel by those who 
participate in the conference, 
deposition, or hearing.

Generally, conferences, at which 
personal attendance is required, are 
attended by the person conducting the 
proceeding (an administrative law 
judge, hearing officer, examiner, or 
presiding officer), the parties to the 
proceeding, and counsel for the parties 
to the proceeding. Depositions are 
attended by an officer authorized to 
administer oaths, a court reporter, the 
parties, counsel for the parties, and the 
deponent. Hearings are attended by the 
person conducting the proceeding, the 
parties to the proceeding, counsel for 
the parties to the proceeding, a court 
reporter, and witnesses called by the 
parties.

The costs associated with travel to 
Department conferences, depositions, 
and hearings (meals, lodging, and actual 
travel expense) are often substantial. 
These travel costs burden all taxpayers 
and particularly burden the individuals 
who attend these proceedings. In 
addition to expenditure of money, 
individuals personally attending the 
proceedings often must spend valuable 
time traveling to and from these 
conferences, depositions, and hearings.

We believe that most conferences 
conducted in connection with 
adjudicatory proceedings, held by the 
Department can be conducted by 
telephone or correspondence, and that 
most depositions and hearings 
conducted in connection with

adjudicatory proceedings held by the 
Department can be conducted by 
telephone or audio-visual 
telecommunication. Therefore, we 
propose to amend the Rules of Practice 
Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary 
Under Various Statutes (7 CFR 1.130 
through 1.151) (referred to as the 
“Uniform Rules” below), the Rules of 
Practice Governing Cease and Desist 
Proceedings Under Section 2 of the 
Capper-Volstead Act (7 CFR 1.160 
through 1.175) (referred to as the 
“Capper-Volstead Rules” below), the 
Rules of Practice Under the Perishable 
Agricultural Commodities Act 
Applicable to Reparation Proceedings (7 
CFR 47.1 through 47.25 and 47.46) 
(referred to as the “PACA Reparation 
Rules” below), Rules of Practice Under 
the Perishable Agricultural 
Commodities Act Applicable to 
Determinations as to Whether a Person 
is Responsibly Connected With A 
Licensee Under the Perishable 
Agricultural Commodities Act (7 CFR
47.1, 47.2(a) through 47.2(h), and 47.47 
through 47.68) (referred to below as the 
“PACA Responsibly Connected Rules”), 
and the Rules of Practice Applicable to 
Reparation Proceedings Under the 
Packers and Stockyards Act (9 CFR 
202.101 through 202.123) (referred to 
below as the P&S Reparation Rules) as 
described below, to specifically provide 
that conferences may be conducted by 
telephone, correspondence, audio-visual 
telecommunication, or by personal 
attendance of the participants and to 
specifically provide that depositions 
and hearings may be conducted by 
telephone, audio-visual 
telecommunication, or personal 
attendance of the participants.

We also propose to amend these rules 
of practice to allow the use of recordings 
of depositions and hearings instead of 
requiring the transcription of . 
depositions and hearings. Transcription 
of hearings and depositions is more 
expensive than recording hearings and 
depositions, and transcriptions do not 
provide a better record of hearings and 
depositions than audio or audio-visual 
recordings.

The Department conducts numerous 
hearings in accordance with rules of 
practice which we are not proposing to 
amend. However, the vast majority of 
the Department’s adjudicatory 
proceedings are conducted in
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accordance with the Uniform Rules, the 
Capper-Volstead Rules, the PAGA 
Reparation Rules, the PACA 
Responsibly Connected Rules, and the 
P&S Reparation Rules which we are 
proposing to amende We intend to 
review other Department rules of 
practice applicable to other Department 
proceedings (both adjudicatory and non
adjudicatory) and, if appropriate, 
propose to amend those rules of practice 
to provide for conducting all or part of 
those proceedings by 
telecommunication and to provide for 
recordings in lieu of transcription.

We have carefully considered the due 
process concerns that could be raised 
regarding Department proceedings 
conducted by telecommunication. This 
proposal provides for conducting 
conferences, depositions, and hearings 
by personal attendance in circumstances 
in which any party may be prejudiced 
by conducting the conference, 
deposition, or hearing by 
telecommunication or when a disability 
of any individual expected to 
participate in the conference, 
deposition, or hearing necessitates that 
the conference, deposition, or hearing 
be conducted by personal attendance.
Conferences

Current 7 CFR 1.140(c) provides that 
in the event that the Judge concludes 
that personal attendance by the Judge 
and the parties or counsel at a 
conference under the Uniform Rules is 
unwarranted or impracticable, but 
determines that a conference would 
expedite the proceeding, the Judge may 
conduct the conference by telephone or 
correspondence. Current 7 CFR 1.167 
provides that the Judge may direct the 
parties to attend a conference under the 
Capper-Volstead Rules when the Judge 
finds that the conference would 
expedite the proceeding. Title 4, CFR,
§ 1.167 does not state the manner in 
which the conference is to be held. 
Current 7 CFR 47.14 provides that an 
examiner conducting a proceeding 
under the PACA Reparation Rules may 
request the parties to appear at a 
conference before the examiner to 
expedite or aid in the disposition of the 
proceeding. If appearance is not 
practical, the examiner may request the, 
parties to correspond with the examiner 
to expedite or aid in the disposition of 
the proceeding. (There are no provisions 
for conferences under the PACA 
Responsibly Connected Rules). Current 
9 CFR 202.110 provides that the 
presiding officer conducting a 
proceeding under the P&S Reparation 
Rules, at any time prior to the 
commencement of a hearing, may 
request the parties or their counsel to

appear at a conference to expedite and 
aid in the disposition of the proceeding. 
If appearance at the conference is 
impracticable, the presiding officer may 
conduct the conference by telephone or 
correspondence.

We propose to amend 7 CFR 1.140(c),
1.167, and 47.14 and 9 CFR 202.110 to 
provide that conferences shall be 
conducted by telephone or 
correspondence unless the Judge (the 
examiner, under the PACA Reparation 
Rules; and the presiding officer, under 
the P&S Reparation Rules) determines 
that audio-visual telecommunication of 
the conference: (1) Would cost less than 
conducting the conference by telephone 
or correspondence; (2) is necessary to 
prevent prejudice to a party; or (3) is 
necessary because of a disability of any 
individual expected to participate in the 
conference. We also propose that if the 
conference is not conducted by 
telephone or correspondence that it 
shall be conducted by audio-visual 
telecommunication unless the Jude (the 
examiner, under thpJPACA Reparation 
Rules; and the presiding officer, under 
the P&S Reparation Rules) determines 
that personal attendance of any 
individual expected to participate in the 
conference: (1) Would cost less than 
conducting the conference by audio
visual telecommunication; (2) is 
necessary to prevent prejudice to a 
party; or (3) is necessary because of a 
disability of any individual expected to 
participate in the conference.

We believe that the vast majority of 
conferences should be conducted by 
telephone or correspondence. These 
conferences are generally held to narrow 
issues, focus testimony, discuss 
settlement, and expedite the proceeding. 
Observations of demeanor for the 
purposes of determining credibility of 
persons participating in such 
conferences is not relevant to the 
conference.

We propose three specific bases for an 
order by the person conducting the 
proceeding that the conference be 
conducted by audio-visual 
telecommunication rather than 
telephone or correspondence. First, the 
person conducting the proceeding could 
order that the conference be conducted 
by audio-visual telecommunication 
when the person conducting the 
proceeding determines that a conference 
conducted by audio-visual 
telecommunication would cost less than 
conducting the conference by telephone 
or correspondence. We believe that most 
conferences conducted by telephone or 
correspondence will be less expensive 
than conferences conducted by audio

-visual telecommunication. However, 
there are rare situations in which

conferences conducted by audio-visual 
telecommunication may be less 
expensive than conferences conducted 
by telephone or correspondence. For 
instance, conferences conducted by 
audio-visual telecommunication held 
during or just prior to a hearing 
conducted by audio-visual 
telecommunication may be less 
expensive than conferences conducted 
by correspondence or telephone^

Second, the person conducting the 
proceeding could order that a 
conference be conducted by audio
visual telecommunication if conducting 
the conference by audio-visual 
telecommunication is necessary to 
prevent prejudice to a party. While this 
is extremely unlikely, there may be 
unusual circumstances in which a party 
is denied due process or is put at a 
disadvantage if the party is required to 
participate in a conference conducted 
by telephone or correspondence and 
this prejudice would be negated by 
conducting the conference by audio
visual telecommunication.

Third, the person conducting the 
proceeding could order that a 
conference be conducted by audio
visual telecommunication if  it is 
necessary because of a disability of any 
individual expected to participate in the 
conference. For instance, if an 
individual expected to participate in the 
conference has a severe speech or 
hearing impediment and has difficulty 
communicating in writing, an audio
visual telecommunication conference, 
instead of a conference conducted by 
telephone, may be necessary.

Further, we propose that, if the 
conference is not conducted by 
telephone or correspondence, the 
conference shall be conducted by audio
visual telecommunication unless the 
person conducting the proceeding 
determines that conducting the 
conference by personal attendance of 
any individual who is expected to 
participate in the conference: (1) Would 
cost less than conducting the conference 
by audio-visual telecommunication; (2) 
is necessary to prevent prejudice to a 
party; or (3) is necessary because of a 
disability of any individual expected to 
participate in the conference.

We propose three bases for an order 
by the person conducting the 
proceeding to require that the 
conference be conducted by personal 
attendance of the participants instead of 
audio-visual telecommunication. These 
are the same bases as we propose with 
respect to a presiding person’s order 
that the conference be conducted by 
audio-visual telecommunication instead 
of by telephone or correspondence.
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We also propose that any 
determination be the person conducting 
the proceeding that audio-visual 
telecommunication or personal 
attendance of any individual at a 
conference is necessary, and the basis 
for that determination, must be reduced 
to a written order and filed with thè 
Hearing Clerk, unless the person 
conducting the proceeding orders the 
audio-visual telecommunication of a 
conference to be held during a hearing 
conducted by audio-telecommunication 
or personal attendance of an individual 
at a Conference to be held during a 
hearing and that individual is 
personally attending the hearing. A 
party may appeal the presiding person’s 
order to the Judicial Officer (the 
Secretary, under the PACA Reparation 
Rules) by filing an interlocutory appeal 
petition with the Hearing Clerk.

We believe that the cost of 
conferences conducted by audio-visual 
telecommunication and personal 
attendance should be avoided, if 
possible, and that the parties who 
generally bear most of the costs 
associated with conferences conducted 
by audio-visual telecommunication or 
personal attendance should be given an 
opportunity to appeal orders to conduct 
these conferences by audio-visual 
telecommunication or personal 
attendance. In order to limit a party’s 
ability to disrupt a scheduled 
conference, we also propose that no 
party may file an interlocutory appeal 
petition within 5 days of the scheduled 
date of the conference, and any 
interlocutory appeal petition must be 
filed within 10 days after service of a 
presiding person’s order on the party 
filing the interlocutory appeal petition.

We also propose that, within 10 days 
after the service of a copy of an 
interlocutory appeal petition, any party 
to the proceeding, other than the party 
who filed the interlocutory appeal 
petition, may file with the Hearing Clerk 
a response in support of or in 
opposition to the interlocutory appeal 
petition.

In order to allow the Judicial Officer 
(the Secretary, under the PACA 
Reparation Rules) time to consider both 
the appeal from the presiding person’s 
order to attend a conference personally 
and any response to the appeal, we 
propose that the presiding person’s 
order which is the subject of a party’s 
interlocutory appeal petition shall be 
stayed from the time the interlocutory 
appeal petition is filed until 5 days after 
the Judicial Officer’s (the Secretary’s, , 
under the PACA Reparation Rules) 
ruling on the interlocutory appeal 
petition is served on all of the parties to 
the proceeding. 1

Hearings

Current 7 CFR 1.141(b) provides that, 
under the Uniform Rules, the Judge 
shall set the time and place of hearing 
by notice filed with the Hearing Clerk. 
Further, if  any change in the time or 
place is made, the Judge is required to 
give the parties notice of the change. 
Current 7 CFR 1.168 sets forth the 
procedure for hearings under the 
Capper-Volstead Rules. Current 7 CFR
47.15 provides that, under the PACA 
Reparation Rules, the examiner shall set 
the time and place of hearing by notice 
filed with the Hearing Clerk. Further, if 
any change in the time or place is made, 
the examiner is required to give the 
parties notice of the change. Current 7 
CFR 47.$9(f) provides that, under the 
PACA Responsibly Connected Rules, 
the presiding officer shall issue an order 
for a hearing if one is requested by the 
petitioner or found necessary by the 
presiding officer. Currently, in all' cases' 
in which there is an oral hearing, the 
presiding officer must require the 
petitioner to appear in person for the 
purpose of oral testimony and 
examination. Current 7 CFR 47.53 
requires the presiding officer to provide 
the parties to the proceeding with notice 
of the time and place of hearing and 
notice of any change in the time or place 
of hearing. Current 9 CFR 202.112 
provides that, under the P&S Reparation 
Rules, the presiding officer shall set a 
time and place for oral hearing and 
provide notice to the parties prior to the 
oral hearing. Further, if any change in 
the time or place is made, the presiding 
officer is required to give notice of the 
change.

We propose to amend 7 CFR 1.141(b), 
47.15(c), and 47.53 and 9 CFR 
202.112(b) to provide that the presiding 
person’s notice shall also state the 
manner in which the hearing is to be 
held (telephone, audio-visual 
telecommunication, or personal 
attendance of any individual expected 
to participate in the hearing). Further, 
we propose to amend 7 CFR 1.141(b),
1.168, 47.15, and 47.49(f) and 9 CFR 
202.112(a) to require that the hearing 
shall be conducted by telephone unless 
the person conducting the proceeding 
determines that conducting the hearing 
by audio-visual telecommunication: (1) 
Would cost less than conducting the 
hearing by telephone; (2) is necessary to 
prevent prejudice to a party; (3) is 
necessary because of the importance of 
observing the demeanor of any 
individual who is expected to testify at 
the hearing; or (4) is necessary because 
of a disability of any individual 
expected to participate in the hearing.

We propose four specific bases for an 
order by the person conducting the 
proceeding that an audio-visual hearing 
be conducted instead of a hearing 
conducted by telephone. First, the 
person conducting the proceeding could 
order that the hearing be conducted by 
audio-visual communication if 
conducting the hearing by audio-visual 
telecommunication would cost less than 
conducting the hearing by telephone. 
Given the current relative cost and 
availability of the two technologies, we 
believe that most, if not all, hearings 
conducted by telephone will be less 
expensive than hearings conducted by 
audio-visual telecommunication.
, Second, the person conducting the 

proceeding could order that a hearing be 
conducted by audio-visual 
telecommunication if conducting the 
hearing by audio-visual 
telecommunication is necessary to 
prevent prejudice to a party. While this 
is extremely unlikely, there may be 
unusual circumstances in which a party 
is denied due process or is put at a 
disadvantage if the party is required to 
participate in a hearing conducted by 
telephone and this prejudice would be 
negated by conducting the hearing by 
audio-visual telecommunication.

Third, the person conducting the 
proceeding could order that the hearing 
be conducted by audio-visual 
telecommunication instead of by 
telephone if the person conducting the 
proceeding determines that audio-visual 
telecommunication is necessary because 
of the importance of observing the 
demeanor of any individual who is 
expected to testify at the hearing. 
Hearings are often held when there is a 
dispute of fact. However, the credibility 
of those who are expected to testify at 
these hearings is generally not an issue. 
In the vast majority of hearings, disputes 
regarding facts arise because the parties 
honestly disagree regarding events that 
took place, the relevance or materiality 
of events to the proceeding, and the 
relevance or materiality of mitigating 
circumstances. Therefore, only in 
unusual circumstances would the 
demeanor of persons testifying at a 
hearing necessitate a hearing conducted 
by audio-visual telecommunication 
instead of a hearing conducted by 
telephone. Further, voice is an excellent 
determinant of credibility.

Fourth, the person conducting the 
proceeding could order that a hearing be 
conducted by audio-visual 
telecommunication if it is necessary 
because of a disability of any individual 
expected to participate in the hearing. 
For instance, if an individual expected 
to participate in the hearing has a severe 
speech or hearing impediment, an
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audio-visual telecommunication 
hearing, instead of a hearing conducted 
by telephone, may be necessary.

Further, we propose that, if the 
hearing is not conducted by telephone, 
the hearing shall be conducted by 
audio-visual telecommunication unless 
the person conducting the proceeding 
determines that conducting the hearing 
by personal attendance of any 
individual who is expected to 
participate in the hearing: (1) Would 
cost less than conducting the hearing by 
telephone or audio-visual 
telecommunication; (2) is necessary to 
prevent prejudice to a party; or (3) is 
necessary because of a disability of any 
individual expected to participate in the 
hearing.

We propose only three bases for an 
order by the person conducting the 
proceeding to require that the hearing be 
conducted by personal attendance of the 
participants instead of audio-visual 
telecommunications. These are the same 
bases as we propose with respect to a 
presiding person’s order that the hearing/ 
be conducted by audio-visual 
telecommunication instead of by 
telephone, except that there is no 
provision for requiring personal 
attendance because of the necessity of 
observing demeanor of an individual 
who is expected to testify at the hearing. 
A hearing conducted by audio-visual 
telecommunication would provide as 
good an opportunity to observe 
demeanor of witnesses as a hearing 
conducted by personal attendance.

We also propose to require that any 
order by the person conducting the 
proceeding that the hearing be 
conducted by audio-visual 
telecommunication or by the personal 
attendance of those who participate in 
the hearing be reduced to a written 
order which, within proposed specified 
time limits, may be.appealed to the 
Judicial Officer (the Secretary, under the 
PACA Reparation Rules; the 
Administrator, under the PACA 
Responsibly Connected Rules) by a 
party. Hearings conducted by audio
visual telecommunication or by 
personal attendance are substantially 
more expensive than hearings 
conducted by telephone, and parties 
who generally bear most of these costs 
should have the right to appeal an order 
to conduct the hearing by audio-visual 
telecommunication or by personal 
attendance. We further propose that no 
party may file an interlocutory appeal 
petition within 10 days of a scheduled 
hearing and that any interlocutory 
appeal petition must be filed within 10 
days after service of the presiding 
person’s order. This will limit a party’s 
ability to disrupt a scheduled hearing.

Further still, we propose that, if an 
interlocutory appeal petition is timely 
filed, the presiding person’s order to 
conduct the hearing by audio-visual 
telecommunication or by personal 
attendance would be stayed to allow the 
Judicial Officer (the Secretary, under the 
PACA Reparation Rules; the 
Administrator, under the PACA 
Responsibly Connected Rules) to rule on 
the interlocutory appeal.

Additionally, we propose to amend 7 
CFR 1.141(b), 1.168(b), 47.15(c), and 
47.53 and 9 CFR 202.112 (a) and (b) to 
specifically provide that a party may 
move that a hearing be conducted by 
audio-visual telecommunication or 
personal attendance. Any such motion 
would be required to be accompanied 
by a memorandum stating the basis for 
the motion and the circumstances that 
require the hearing to be conducted 
other than telephonically. Further, 
parties who want reconsideration of the 
presiding person’s-order concerning the 
manner of the hearing would be 
required to make a motion for 
reconsideration within 10 days of the 
order. This motion would have to be 
accompanied by a memorandum in 
support of the motion stating the basis 
for die motion and the circumstances 
that require the hearing to be conducted 
other than in accordance with the 
presiding person’s order.

Finally, current footnote in 7 CFR 
1.141(b) provides that, if there is one 
respondent in a hearing, the hearing is 
to be held as near as possible to the 
respondent’s place of business or 
residence, depending on the availability 
of a courtroom or other appropriate 
hearing room. If there is more than one 
respondent, and they have their places 
of business or residence within a single 
unit of local government, a single 
geographical area within a state, or a 
single state, the hearing is to be held as 
near as possible to their places of 
business or residence, depending on the 
availability of a courtroom or other 
appropriate hearing room. We propose 
to amend footnote 3 in § 1.141(b) to 
eliminate the references to courtrooms 
and hearing rooms because hearings 
conducted by telephone or audio-visual 
telecommunication will not necessarily 
be conducted in courtrooms or hearing 
rooms. Instead, we propose to amend 
footnote 3 in § 1.141(b) so that the 
proximity of a hearing to the 
respondent(s) place(s) of business or 
residence will be dependent on an 
appropriate location for conducting the 
hearing. Current 9 CFR 202.112(a) 
contains similar provisions which we 
also propose to amend.

Depositions
Current 7 CFR 1.148(b) provides that, 

under the Uniform Rules, if the Judge 
finds that testimony may not be 
otherwise available at a hearing, the 
Judge may order the taking of a 
deposition. The order must state the 
time and place of the deposition.
Current 7 CFR 47.16(b) provides that, 
under the PACA Reparation Rules, the 
examiner may, upon application of a 
party, order the taking of a deposition. 
The order must state die time and place 
of the deposition. Current 9 CFR 
202.109 provides that, under the P&S 
Reparation Rules, the presiding officer 
may, upon application of a party, order 
the taking of a deposition. The order 
must state the time and place of the 
deposition. (There are no provisions for 
ordering a deposition under the Capper- 
Volstead Rules or under the PACA 
Responsibly Connected Rules.)

We propose to amend 7 CFR 1.148(b) 
and 47.16 and 9 CFR 202.109(d) to 
require that the order of the person 
conducting the proceeding include the 
manner (telephone, audio-visual 
telecommunication, or personal 
attendance) of the deposition. Further, 
we propose to require that the 
deposition be conducted by telephone 
unless the person conducting the 
proceeding determines that conducting 
the deposition by audio-visual 
telecommunication: (1) Would cost less 
than conducting the deposition by 
telephone; (2) is necessary to prevent 
prejudice to a party; or (3) is necessary 
because of a disability of any individual 
expected to participate in the 
deposition.

We propose three specific bases for an 
order by the person conducting the 
proceeding that the deposition be 
conducted by audio-visual 
telecommunication instead of by 
telephone. First, the person conducting 
the proceeding could order that the 
deposition be conducted by audio
visual communication if the deposition 
conducted by audio-visual 
telecommunication would cost less than 
conducting the deposition by telephone. 
Given the current relative cost and 
availability of the two technologies we 
believe that most, if not all, depositions 
conducted by telephone will be less 
expensive than depositions conducted 
by audio-visual telecommunication.

Second, the person conducting the 
proceeding could order an audio-visual 
telecommunication deposition if a 
deposition conducted by audio-visual 
telecommunication is necessary to 
prevent prejudice to a party. While this 
is extremely unlikely, there may be 
unusual circumstances in which a party
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is denied due process or is put at a 
disadvantage if the party is required to 
participate In a deposition by telephone 
and this prejudice would be negated by 
conducting the deposition by audio
visual telecommunication.

Third, the person conducting the 
proceeding could order an audio-visual 
telecommunication deposition if audio
visual telecommunication is necessary 
because of a disability of any indi vidual 
expected to participate in the 
deposition. For instance, if an 
individual expected to participate in the 
deposition has a severe speech or 
hearing impediment, a deposition 
conducted by audio-visual 
telecommunication may be necessary.

We further propose that if die 
deposition is not conducted by 
telephone, the deposition shall 
conducted by audio-visual 
telecommunication unless thé person 
conducting the proceeding determines 
that conducting the deposition by 
personal attendance of any individual 
who is expected to participate in the 
deposition: (1) Would cost less than 
conducting the deposition by telephone 
or audio-visual telecommunication; (2) 
is necessary to prevent prejudice to a 
party; or (3) is necessary because of a 
disability of any individual expected to 
participate in the deposition.

These are the same bases we proposed 
with respect to a presiding person’s 
order that the deposition be conducted 
by audio-visual telecommunication 
instead of by telephone.

We are not proposing that the person 
presiding over the proceeding order a 
deposition conducted by audio-visual 
telecommunication based upon a 
determination that it is necessary to 
observe the demeanor of a person 
testifying at the deposition because 
depositions are not generally attended 
by the person conducting the 
proceeding, and, therefore, there is no 
opportunity for the fact finder to 
observe demeanor at these depositions.

We also propose that any 
determination by the person conducting 
the proceeding that a deposition be 
conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to testify in the deposition, and the basis 
for this determination, must be reduced 
to a written order which shall be filed 
with the Hearing Cleric and which may 
be appealed by any party within 
proposed specified time limits. 
Depositions conducted by audio-visual 
telecommunication or by personal 
attendance are substantially more 
expensive than depositions conducted 
by telephone, and parties who generally 
bear most of these costs should have the

right to appeal an order to conduct the 
deposition by audio-visual 
telecommunication or by personal 
attendance.

We further propose that no party may 
file an interlocutory appeal petition 
within 10 days of a scheduled 
deposition and that any interlocutory 
appeal petition must be filed within 10 
days after service of the presiding 
person’s order. This will limit a party’s 
ability to disrupt a scheduled 
deposition.

Further still, we propose that, if an 
interlocutory appeal petition is timely 
filed, the presiding person’s order to 
conduct the deposition by audio-visual 
telecommunication or by personal 
attendance would be stayed to allow the 
Judicial Officer (the Secretary , under the 
PACA Reparation Rules) to rule on the 
interlocutory appeal.
Recordings
- Current 7 CFR 1.141(h) provides that 
hearings, under the Uniform Rules, shall 
be recorded and transcribed verbatim 
and that transcripts shall be made 
available to any person at cost Current 
7 CFR 47.60 provides that, under the 
PACA Responsibly Connected Rules, 
any party who desires a transcript of a 
hearing may place an order with the 
reporter, who will furnish and deliver a 
copy of the transcript at the rate 
provided by contract between the 
reporter and the Department. Current 9 
CFR 202.112(h) provides that, trader the 
P&S Reparation Rules, any party who 
desires a transcript of a hearing may 
place an order with the reporter, who 
will furnish and deliver a copy of the 
transcript at the rate provided by 
contract between the reporter and the 
Department. (There is no similar 
provision under the Capper-Volstead 
Rules or the PACA Reparation Rules.)

We propose to amend 7 CFR 1.141(h) 
and 47.60 and 9 CFR 202.112(h) to 
require that hearings be recorded 
verbatim by an electronic recording 
device. Only if a party requests the 
transcript of a hearing or part of a 
hearing, and the person conducting the 
proceeding determines that the 
disposition of the proceeding would be 
expedited by a transcript of die hearing 
or part of a hearing, could the person 
conducting the proceeding order the 
verbatim transcription of the recording 
as requested by the party. Any presiding 
person’s order to transcribe a hearing or 
part of a hearing and the basis for the 
order must be reduced to a written order 
and filed with the Hearing Clerk. We 
also propose to require that recordings 
or transcripts of hearings be made 
available to any person at actual cost of 
duplication.

We propose this amendment because 
the cost of transcription is more 
expensive than the cost of recording a 
hearing. We believe that a hearing or 
parts of a hearing should only be 
transcribed when a transcript of the 
hearing or part of the hearing would 
expedite the proceeding.

Further, we propose amendments to 
current 7 CFR 1.148 and 9 CFR 202.109 
to provide for recordings of depositions 
taken in proceedings conducted under 
the Uniform Rules and the P&S 
Reparation Rules. The PACA Reparation 
Rules currently allow the recording of 
depositions. As stated above, there are 
no provisions for ordering a deposition 
under the Capper-Volstead Rules or 
under the PACA Responsibly Connected 
Rules.

We propose appropriate amendments 
to the Uniform Rules, the Capper- 
Volstead Rules, the PACA Reparation 
Rules, the PACA Responsibly 
Connected Rules, and the P&S 
Reparation Rules to provide for the use 
of recordings in die same manner as 
transcripts are currently used.
Certification or Appeal

Current 7 CFR 1.143(e) provides that, 
for proceedings conducted in 
accordance with the Uniform Rules, the 
submission or certification of any 
motion, request, objection, or other 
question to the Judicial Officer prior to 
filing an appeal from an initial decision 
of the Judge shall be made by and in the 
discretion of the Judge. Current 7 CFR 
1.172(e) contains an identical provision 
relating to proceedings conducted in 
accordance with the Capper-Volstead 
Rules. Current 7 CFR 47.13(b) provides 
that, in proceedings conducted in 
accordance with the PACA Reparation 
Rulés, the submission or certification of 
any motion, request, objection, or other 
question to tira Secretary prior to the 
transmittal o f the record to the Secretary 
shall be in the discretion of the 
examiner. Current 9 CFR 202.118(b) 
provides that, in proceedings conducted 
under the P&S Reparation Rules, the 
presiding officer is authorized to rule on 
all motions and requests filed in the 
proceeding prior to the submission of 
the presiding officer’s report to the 
Judicial Officer. Further, .9 CFR 
202.118(b) provides that the submission 
or certification of any question to the 
Judicial Officer, prior to the submission 
of the presiding officer’s report to the 
Judicial Officer, shall be in the 
discretion of the presiding officer.

We propose to amend 7 CFR 1.143(e) 
to allow any party to appeal to the 
Judicial Officer a Judge’s orden (1) To 
personally attend a conference; (2) to 
conduct a hearing by audio-visual
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telecommunication or personally attend 
a hearing; or (3) to conduct a deposition 
by audio-visual telecommunication or 
personally attend a deposition. Further, 
we propose to amend 7 CFR 47.13(b) to 
allow any party to appeal to the 
Secretary an examiner’s order: (1) To 
personally attend a conference; (2) to 
conduct a hearing by audio-visual 
telecommunication or personally attend 
a hearing; or (3) to conduct a deposition 
by audio-visual telecommunication or 
personally attend a deposition. Further 
still, we propose to amend 7 CFR 
1.172(e) to allow any party to appeal to 
the Judicial Officer a Judge’s order: (1)
To personally attend a conference; or (2) 
to conduct a hearing by audio-visual 
telecommunication or personally attend 
a hearing. Finally, we propose to amend 
9 CFR 202.118(b) to allow any party to 
appeal to the Judicial Officer a presiding 
officer’s order: (1) To personally attend 
a prehearing conference; (2) to conduct 
an oral hearing by audio-visual 
telecommunication or personally attend 
an oral hearing; or (3) to conduct a 
deposition by audio-visual 
telecommunication or personally attend 
a deposition. (As stated above, the 
Capper-Volstead Rules do not contain 
provisions relating to depositions. The 
PACA Responsibly Connected Rules do 
not contain provisions restricting 
interlocutory appeals to the 
Administrator.)
Powers of the Person Conducting the 
Proceeding

Current 7 CFR 1.144(c) sets forth the 
powers of the Judges assigned to 
proceedings conducted under the 
Uniform Rules. Current 7 CFR 
1.144(c)(2) provides that Judges shall 
have the power to set the time and place 
of a conference and the hearing and 
change the time and place of the 
hearing. Current 7 CFR 1.173 sets forth 
the powers of Judges assigned to 
proceedings under the Capper-Volstead 
Rules. Current 7 CFR 1.173(d)(2) 
provides that Judges shall have the 
power to set the time and place of any 
requested conference, adjourn a hearing 
from time to time, and change the time 
and place of hearing. Current 7 CFR 
47.11 sets forth the powers of examiners 
assigned to proceedings conducted 
under the PACA Reparation Rules. 
Current 7 CFR 47.11(c)(2) provides that 
the examiner shall have the power to set 
the time and place of hearing, adjourn 
the hearing from time to time, and 
change the place and time of hearing. 
Current 7 CFR 47.56 sets forth the 
powers of the presiding officer assigned 
to proceedings under the PACA 
Responsibly Connected Rules. Current 7 
CFR 47.56(b) provides that the presiding

officer shall have the power to set the 
time and place of hearing, adjourn the 
hearing from time to time, and change 
the place and time of hearing. Current 
9 CFR 202.118 sets forth the powers of 
a presiding officer assigned to 
proceedings under the P&S Reparation 
Rules. Current 9 CFR 202.118(a)(1) 
provides that the presiding officer shall 
have the power to set the time and place 
of prehearing conference and oral 
hearing, adjourn the oral hearing from 
time to time, and change the place and 
time of oral hearing.

We propose to expand these powers 
to allow the person conducting a 
proceeding under the Uniform Rules, 
the Capper-Volstead Rules, the PACA 
Reparation Rules, and the P&S 
Reparation Rules to set the manner of 
conferences (telephone, audio-visual 
telecommunication or personal 
attendance). (There is no provision for 
conferences under the PACA 
Responsibly Connected Rules.) Further, 
we propose to expand these powers to 
allow the person conducting a 
proceeding under the Uniform Rules, 
the Capper-Volstead Rules, the PACA 
Reparation Rules, the PACA 
Responsibly Connected Rules and the 
P&S Reparation Rules to set the manner 
of hearings (telephone, audio-visual 
telecommunication or personal 
attendance) and to change the manner of 
the hearing. As stated above, before a 
conference may be conducted by 
personal attendance, the person 
presiding over the proceeding would be 
required to make certain specified 
determinations as set forth in proposed 
7 CFR 1.140(c), proposed 7 CFR 
1.167(b), proposed 7 CFR 47.14(c), and 
proposed 9 CFR 202.110(b), and before 
a hearing would be conducted by audio
visual telecommunication or by 
personal attendance, the person 
presiding over the proceeding would be 
required to make certain specified 
determinations set forth in proposed 7 
CFR 1.141(b), proposed 7 CFR 1.168(b), 
proposed 7 CFR 47.15(c), proposed 7 
CFR 47.49(f), and proposed 9 CFR 
202.112(a). ,

In addition, we propose to add two 
new powers to the list of presiding 
person’s powers specified in current 7 
CFR 1.144(c), 1.173(d), 47.11(c), and 
47.56 and 9 CFR 202.118(a). First, in 
proposed 7 CFR 1.144(c)(9), proposed 7 
CFR 1.173(d)(7), proposed 7 CFR 
47.11(c)(9), proposed 7 CFR 47.56(g), 
and proposed 9 CFR 202.118(a)(8), we 
provide the person conducting the 
proceeding with the power to require 
each party to provide all other parties 
bnd the presiding person with a copy of 
any exhibit that the party intends to 
introduce into evidence, prior to any

hearing to be conducted by telephone or 
audio-visual telecommunication. We 
believe that this power is necessary to 
expedite hearings conducted by 
telephone or audio-visual 
telecommunication when the parties 
expect to introduce numerous exhibits.

We also propose to provide the person 
conducting proceedings under the 
Uniform Rules, the PACA Reparation 
Rules, and the P&S Reparation Rules 
with the power to require parties 
participating in a deposition conducted 
by telephone or audio-visual 
telecommunication to exchange any 
documents which the parties expect to 
use for the examination of a deponent 
prior to the deposition. There are no 
provisions for ordering a deposition 
under the Capper-Volstead Rules or the 
PACA Responsibly Connected Rules.

Second, we propose in 7 CFR 
1.144(c)(ll), 1.173(d)(8), 47.11(c)(ll), 
and 47.56(h) and 9 CFR 202.118(a)(10) 
to provide persons conducting 
proceedings with the power to require 
that any hearing to be conducted by 
telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties and the 
person conducting the proceeding are 
able to transmit documents during the 
hearing. This would enable each party 
to enter or use exhibits during a hearing 
which the party did not provide to the 
person conducting the proceeding and 
other parties prior to the hearing.

We also propose to provide the person 
conducting proceedings under the 
Uniform Rules, the PACA Reparation 
Rules, and the P&S Reparation Rules to 
require that any deposition to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties are able 
to transmit documents during the * 
deposition. There are no provisions for 
ordering a deposition under the Capper- 
Volstead Rules or the PACA 
Responsibly Connected Rules.
Written Statements of Direct Testimony

Current 7 CFR 1.141 sets forth the 
procedure for hearing under the 
Uniform Rules; current 7 CFR 1.168 sets 
forth the procedure for hearing under 
the Capper-Volstead Rules; current 7 
CFR 47.15 sets forth the procedure for 
oral hearing before an examiner under 
the PACA Reparation Rules; current 7 
CFR47.58 sets forth the rules of 
evidence at hearings conducted under 
the PACA Responsibly Connected 
Rules; and current 9 CFR 202.112 sets 
forth the procedure for oral hearing 
under the P&S Reparation Rules.

We propose to amend 7 CFR 1.141,
1.168, 47.15, and 47.58 and 9 CFR 
202.112 to require that each party must
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exchange, in writing, with all other 
parties, the direct testimony of each 
witness the party will ca ll This written 
direct testimony would be required to 
be in narrative form and verified, and 
exchanged by the parties at least 10 days 
prior to the hearing. Further, the oral 
direct testimony provided by a witness 
at the hearing would be limited to 
presentation of the written direct 
testimony, unless the person conducting 
the proceeding finds that oral direct 
testimony which is supplemental to the 
written direct testimony would expedite 
the proceeding and would not constitute 
surprise. If adopted, this requirement 
would expedite the hearing and would 
eliminate a party’s being taken by 
surprise concerning any material aspect 
of die direct testimony to be introduced 
at the hearing.

This requirement would not apply if 
the hearing is scheduled to begin less 
than 20 days after the notice^ issued by 
the person conducting the proceeding, 
stating the time of the hearing. In a few 
instances, hearings are held on an 
expedited basis and it would be difficult 
for the parties to adequately prepare 
written testimony prior to die hearing.
7 CFRPart 50

We are proposing to eliminate all of 
the Rules of Practice Governing 
Withdrawal of Inspection and Grading 
Services in 7 CFR part 50, except those 
rules relating to conditional withdrawal 
of services in current 7 CFR 50.11 and 
50.12 and summary suspension of 
service in current 7 CFR 50.40.

Title 7, CFR 1.131(b) provides that the 
Uniform Rules are applicable to 
ad judicatory proceedings under die 
Agricultural Marketing Act of 1946 (7 
U.S.G 1621 et seq.) for the denial or 
withdrawal of inspection, certification, 
or grading service. Title 7, CFR part 50 
contains rules of practice governing 
withdrawal of inspection and grading 
services furnished under the 
Agricultural Marketing Act of 1946 (7 
U.S.C. 1621 et seq.). Since 1977, when 
the Department promulgated the 
Uniform Rules, all proceedings 
regarding the withdrawal of inspection 
and grading services furnished under 
the Agricultural Marketing Act of 1946 
(7 U.SC. 1621 et seq.) have been 
conducted in accordance with the 
Uniform Rules. Further, in the future, 
we do not intend to conduct 
proceedings regarding withdrawal of 
inspection and grading services 
furnished under the Agricultural 
Marketing Act of 1946 <7 U.S.C. 1621 et 
seq.) in accordance with the rules of 
practice in 7 CFR part 50. Therefore, we 
propose to delete all of the rules of 
practice in 7 O R  part 50 with the

exception of the provisions which relate 
to conditional withdrawal and summary 
withdrawal of inspection and grading 
services.

There is no provision in the Uniform 
Rules which would provide for 
conditional withdrawal and summary 
suspension of inspection and grading 
services furnished under die 
Agricultural Marketing Act of 1946 (7 
U.S.C. 1621 et seq.). Therefore, we are 
proposing to retain the provisions in 7 
CFR part 50 which relate to conditional 
withdrawal of service and summary 
suspension of service. These provisions, 
found in current 7 CFR 5 0 .il , 50.12, 
and 50.40, would be retained in 
proposed 7 CFR 50.11 and 50.12. In 
addition, for clarity, proposed 7 CFR
50.1 identifies the scope of proposed 7 
CFR 50.11 and 50.12; and proposed 7 
CFR 50.10 defines words used in 
proposed 7 CFR 50.11 and 50.12.

Current 7 CFR 51.46,52.54(a), 
53.13(a)(2), 54.11(a)(2), and 180.300(d) 
contain cross references to the Rules of 
Practice Governing Withdrawal of 
Inspection and Grading Services in 7 
CFR part 50. We are proposing to amend 
these cross references because of the 
above-mentioned changes to 7 CFR part 
50. Title 7, CFR 51:46, 52.54(a),, 
53.13(a)(2), and 54.11(a)(2) would be 
amended to require that the proceedings 
referenced be held in accordance with 
the Uniform Rules and proposed 7 CFR 
part 50. Title 7, CFR 180.300(d) would 
be amended to require that the 
proceeding referenced be held in 
accordance with the Uniform Rules.
7 CFR Part 0

Current 7 CFR 0.735-11(b)(6) 
provides that, except as authorized by 
the Inspector General with the consent 
of a party to the conversation when 
necessary in criminal investigations, 
Department employees Are prohibited 
from monitoring or recording, or 
authorizing or permitting others under 
their administrative control to monitor 
or record, telephone conversations for 
the purpose of taking a verbatim 
transcript of all or part of the 
conversation, unless such monitoring or 
recording is agreed to in advance by all 
participants in the conversation. Current 
7 CFR 0.735—11(b)(7) provides that, 
except as authorized by the Inspector 
General with the consent of a party to 
the conversation when necessary 4n 
criminal investigations, Department 
employees are prohibited from utilizing 
a mechanical or electronic device to 
monitor or record nontelephone 
conversations, unless such monitoring 
or recording is agreed to in advance by 
all participants in the conversation. We 
propose to amend 7 CFR 0.735-11(b)(6)

and 0.735—11(b)(7) to allow monitoring 
and recording conversations during the 
course of a  Department proceeding held 
by telephone or audio-visual 
telecommunication that is conducted by 
an administrative law judge, hearing 
officer, examiner, or presiding officer.
Minor and Non-substantive Changes

We are proposing a number of minor 
and non-substantive changes. 
Specifically, we are proposing to: (1) 
Eliminate all gender specific references 
in 7 CFR 1.160 through 1.175 and part 
47; (2) correct all improper cross 
references in 7 CFR 1.130 through 1.151,
1.160 through 1.175, and part 47; (3) 
correct minor errors in the authority 
citations in 7 CFR 1.130 through 1.151,
1.160 through 1.175, and part 47; (4) 
alphabetize the words and terms 
defined in 7 CFR 1.132,1.161, and 47.47 
and 9 CFR 202.102; and (5) eliminate an 
erroneous reference to “complaint” in
§ 1.141(f) and replace it with a reference 
to “complainant”. In addition, we have 
proposed to change the references to 
“prehearing conferences” in 7 CFR 
1.130 through 1.151,1.160 through 
1.175, and part 47 to “conference” 
because the “prehearing conferences” 
referred to in these regulations may be 
held prior to or during a hearing.
Further still, we propose other minor 
non-substantive changes for clarity.
Executive Order 12866 and Regulatory 
Flexibility Act

We are issuing this proposed rule in 
conformance with Executive Order 
12866.

The changes we are proposing would 
provide for conducting certain 
conferences, depositions, and hearings 
in connection with proceedings under 
the Uniform Rules, the Capper-Volstead 
Rules, the PACA Reparation Rules, the 
PACA Responsibly Connected Rules, 
and the P&S Reparation Rules by 
telecommunication. Further, the 
changes we are proposing would 
provide for the use of recordings, rather 
than transcripts, in connection with 
most depositions and hearings 
conducted under the Uniform Rules, the 
Capper-Volstead Rules, the PACA 
Reparation Rules, the PACA 
Responsibly Connected Rules, and the 
P&S Reparation Rules. Finally, this 
proposal would require each party to 
exchange, in writing, with all other 
parties in the proceeding, the direct 
testimony of each witness the party 
intends to call. These proposed 
amendments are designed to save 
money associated with the purchase of 
transcripts and time and money 
associated with travel to conferences, 
depositions, and hearings.
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Most of the coast of the proceedings 
conducted under the Uniform Rules» the 
Capper-Volstead Rulfes, the PACA 
Reparation Rules, the PAGA 
Responsibly Connected' Rules,, and the 
P&SReparation Rules are home by the 
United'States, which, is not a small 
entity. The vast majority of conferences, 
hearings,, and depositions held under 
the rules we propose to amend are 
conducted at locations convenient to the 
private individuals participating in the 
proceeding. This requires the United 
States to incur most. of. the costs 
associated with traveL in connection 
with the proceedings. Further, most 
conferences held under the rules that 
we are proposing to amend are currently 
held by telephone, unless the 
conference is held during the hearing. 
Therefore, this, proposal would not 
result in a change with respect to the 
manner in which most conferences are 
conducted.

Nonetheless, we believe that; if this 
ruléis adopted^ private individuals who 
participate in conferences, depositions, 
and hearingscondueted by 
telecommunication, which will be paid 
for by the United. States,, will reduce 
costs which, are associated with travel, 
evento convenient locations, and 
private parties who participate in  these 
proceedings will save the difference 
between the cost of transcripts and 
recordings»

Most of the private individuals who 
participate in  proceedings conducted 
under the Uniform Rules,, the Capper- 
Volstead Rules, the PAGA Reparation 
Rules,, the PAGA Responsibility 
Connected Rules, and the P&S 
Reparation Rules are small entities. If 
adopted, this proposed rule would 
result in a small economic impact on- 
private individuals who participate d  
the proceedings in question.

Under these circumstances, the 
Secretary has determined that¿ if 
adopted, this proposed rule would not 
have a significant economic impact on 
a substantial number of small entities.
Executive Order 12778

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. If this rule is adopted:
(1) All State and local laws- and 
regulations that are in conflict with this 
rule will be preempted; (2) no 
retroactive effect will be given to this 
rule; and (30 administrative proceedings 
will not be required before parties may 
file suit in court, challenging this rule.
Paperwork Reduction Act

The Paperwork Reduction Act of 1980 
does not apply to this proposed rule 
since the proposed rule does not seek

answers to identical questions or 
impose reporting or recordkeeping 
requirements on. 10 or more persons, 
and the information collected! is. not 
used for general statistical purposes.
List o f Subjects
7 CFR Part 0

Conflict of interest
7 CFR PaH 1

Administrative practice and 
procedure, Agriculture, Antitrust, Blind, 
Claims, Concessions, Cooperatives, 
Equal access to justice; Federal 
buildings and facilities, Freedom of 
information, Lawyers, Privacy.
7 CFR Part 47

Administrative practice and 
procedure, Agricultural commodities* 
Agricultural Marketing Service, Brokers.
7 CFR Part 50

Administrative practice and' 
procedure, Agricultural commodities, 
Agricultural Marketing Service.
7 CFR Part 51

Agricultural'commodities, Food 
grades and standards, Fruits, Niits* 
Reporting and recordkeeping 
requirements, "Vegetables.
7 CFR P art 52

Food grades and standards,. Food 
labeling, Frozen foods, Fruit juices, 
Fruits, Reporting and Recordkeeping 
requirements, Vegetables.
7 CFR P art 53.

Càttle, Hogs, Livestock, Sheep.
7 CFR Part 54

Food grades and standards, Food 
labeling, Meat and meat products.
7 CFR Part 180

Administrative practice and 
procedure, Labeling, Plants.
7 CFR Part 2Q2

Administrative practice and 
procedure, Agriculture, Animals, 
Reparation proceedings.

Accordingly, we propose to amend 7 
CFR:part 0, part Î , subpart H and 
subpart I, part AT, part: 50, part 51, part 
52, part 53, part 54, and part 180 and 
9 CFR- part 202 as follows;

Title 7—[Amended}

PART 0—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT

1. The authority citation, for part, 0 
would be revised to read as follows:

Authority: E .0 . 11222, 30 FR 6469; 3GFR, 
1965, Supp;; 5 CFR 735.104; 18 U.S.C. 207(j\ 
unless otherwise noted»

§0.735-11 [Amended]

2. Section 0.735-11 would be 
amended as follows:

a. In paragraph (b)(6), by adding the 
words “or such monitoring;or recording 
occurs in the course o f a Dep artment of 
Agriculture proceeding conducted by 
telephone or audio-visual 
telecommunication and the person 
conducting the proceeding is an 
administrative law judge, hearing 
officer, examiner, or presiding officer” 
immediately before the semicolon.

b. In-paragraph (b)(7), by. adding the 
words “or such monitoring or recording 
occurs in the course* of a Department of 
Agriculture proceeding conducted by 
telephone or audio-visual, 
telecommunication, and the person 
conducting the proceeding is an 
administrative law judge, hearing 
officer, examiner, or presiding; officer” 
immediately before the semicolon.

PART 1 —ADMINISTRATIVE 
REGULATIONS

3. The authority citation for part 1,. 
subpart H, would be revised to read as 
follows*

Authority: 5 U.S.C. 30T; 7 U.S.C 61, 87e, 
1 4 9 ,150gg, 1 6 2 ,1 6 3 ,1 6 4 , 228, 268; 499a, 
608c(l4), 1 5 9 2 ,1824(b)* 2151, 2621, 2714, 
2908, 3812, 4610, 4815, 4910; 15 U .S.C  1828; 
16 U.S.C. 620d, 1540(f), 3378, 21 U.S.C 104, 
111, 1 1 7 ,1 2 0 ,1 2 2 ,1 2 7 ,134e, 134f, 135a,
154-, 463(h), 621, 1043, 43 U.S.C. 1740; 7 CFR 
2.35, 2.41.

§1.131 [Amended]

4. In § 1.131, paragraph (a)» the second 
sentence would be revised to read 
“Section: 1.26 shall be inapplicable to 
proceedings covered by this subpart.”

§1.132 [Amended]

5. Section 1.132 would be amended as 
follows;

a. In paragraph (d):; the reference to 
“459g” would' be removed and “450g” 
added'in its place.

b. In paragraph (d), the reference to 
“1970 ed-appendix; p. 550” would-be 
removed and “App. (1988)” added in its 
prlace.

c. In paragraph (d), the reference to “7 
CFR 2.35(a)” would be removed and
“§ 2.35(a) of this chapter” added in its 
place.

d. Section 1.132 would be amended 
by removing all paragraph designations 
and placing the definitions in 
alphabetical' order.
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§1.133 [Amended]
6. In § 1.133, paragraph (a)(1), the first 

sentence would be amended by 
removing the words “of this subpart”.

§1.140 (Amended]
7 . In § 1.140, the section heading 

would be revised to read as set forth 
below; paragraphs (a)(1) and (b) would 
be amended by removing the word 
“prehearing” in the two places the word 
appears; and paragraph (c) would be 
revised to read as follows:

§1.140 Conferences and procedure. 
* * * * *

(c) M anner o f  Conference. (1) The 
conference shall be conducted by 
telephone or correspondence unless the 
Judge determines that conducting the 
conference by audio-visual 
telecommunication:

(1) Would cost less than conducting 
the conference by telephone or 
correspondence;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the conference.

(2) If the conference is not conducted 
by telephone or correspondence, the 
conference shall be conducted by audio
visual telecommunication unless the 
Judge determines that conducting the 
conference by personal attendance of 
any individual who is expected to 
participate in the conference:

(i) Would cost less than conducting 
the conference by audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the conference.

(3) Any determination by the Judge 
that audio-visual telecommunication or 
personal attendance of any individual at 
a conference is necessary and the basis 
for the Judge’s determination as 
provided in paragraph (c)(1) or (c)(2) of 
this section must be reduced to a 
written order and filed with the Hearing 
Clerk, unless the Judge orders the 
conference to be conducted by audio
visual telecommunication during a 
hearing that is being conducted by 
audio-visual telecommunication or the 
personal attendance of an individual at 
a conference to be held during a hearing 
and that individual is personally 
attending the hearing.

(4) A party may appeal to the Judicial 
Officer the Judge’s order issued under 
this paragraph requiring a conference to 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected

to participate in the conference by filing 
an interlocutory appeal petition with 
the Hearing Clerk. No party may file an 
interlocutory appeal petition within 5 
days of the scheduled date of the 
conference, and any interlocutory 
appeal petition must be filed within 10 
days after service of a Judge’s order on 
the party filing the interlocutory appeal 
petition.

(5) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the Hearing Clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(6) The Judge’s order which is the 
subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 5 days after the Judicial Officer’s 
ruling on the interlocutory appeal 
petition is served on all of the parties to 
the proceeding.
* * * * *

§1.141 [Amended]
8. Section 1.141 would be amended as 

follows:
a. Paragraph (b) would be revised to 

read as set forth below. .
b. Paragraph (e) would be amended by 

removing the words “of these rules” 
both times they appear.

c. Paragraph (f) would be amended by 
removing the word “complaint” and 
adding “complainant” in its place.

d. Paragraph (g)(7) would be amended 
by adding the words “or recording” 
immediately after the word “transcript” 
each of the three times the word 
“transcript” appears.

e. Paragraphs (g) and (h) would be 
redesignated as paragraphs (h) and (i) 
respectively.

f. New paragraph (g) would be added 
to read as set forth below.

g. Redesignated paragraph (i) would 
be revised to read as set forth below.

§ 1.141 Procedure for hearing. 
* * * * *

(b) Time, p lace, and manner. (1) If 
any material issue of fact is joined by 
the pleadings, the Judge, upon motion of 
any party stating that the matter is at 
issue and is ready for hearing, shall set * 
a time and place for hearing as soon as 
feasible after the motion is filed, with 
due regard for the public interest and 
the convenience and necessity of the 
parties. The Judge shall file with the 
Hearing Clerk a notice stating the time 
and place of the hearing.3 This notice

3 The place of hearing in a proceeding under the 
Packers and Stockyards Act shall be set in

shall state whether the hearing will be 
conducted by telephone, audio-visual 
telecommunication, or personal 
attendance of any individual expected 
to participate in the hearing. The Judge’s 
determination regarding the manner of 
the hearing shall be made in accordance 
with paragraphs (b)(3) through (b)(5) of 
this section. If any change in the time, 
place, or manner of the hearing is made, 
the Judge shall file with the Hearing 
Clerk a notice of such change, which 
notice shall be served upon the parties, 
unless it is made during the course of 
an oral hearing and made part of the 
transcript or recording, or actual notice 
is given to the parties.

(2) (i) If any material issue of fact is 
joined by the pleadings and the matter 
is at issue and is ready for hearing, any 
party may move that the hearing be 
conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing rather than by 
telephone. Any motion that the hearing 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than telephonically.

(ii) Within 10 days after the Judge 
issues a notice stating the manner in 
which the hearing is to be conducted, 
any party may move that the Judge 
reconsider the manner in which the 
hearing is to be conducted. Any motion 
for reconsideration must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than in accordance with the 
Judges’s notice.

(3) The hearing shall be conducted by 
telephone unless the Judge determines 
that conducting the hearing by audio
visual telecommunication:

(i) Would cost less than conducting 
the hearing by telephone;

accordance with the Packers and Stockyards Act (7 
U.S.C. 228 (e) and.(f)). In essence, if there is only 
one respondent, the hearing is to be held as near 
as possible to the respondent’s place of business or 
residence depending on the availability of an 
appropriate location for conducting the hearing. If 
there is more than one respondent and they have 
their places of business or residence within a single 
unit of local government, a single geographical area 
within a State, or a single State, the hearing is to 
be held as near as possible to their places of 
business or residence depending on the availability 
of an appropriate location for conducting the 
hearing. If there is more than one respondent, and 
they have their places of business or residence 
distant from each other, 7 U.S.C. 228 (e) and (0 
have no applicability.



Federal Register /  Vol. 59, No. 38 / Friday, February 25, 1994 / Proposed Rules. 9123

(ii) Is necessary to prevent prejudice 
to a party;

(iii) Is necessary because of the 
importance of observing the demeanor 
of any individual who is expected to 
testify at the hearing; or

(iv) : Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(4) If the hearing, is not conducted by 
the telephone; the hearing shall be 
eondncieetby audio-visual 
telecommunication unless the Judge 
determines that conducting the hearing 
by personal: attendance of any 
individual who is expected to 
participate in the hearing:

(i) Would cost less than conducting 
the hearing by telephone or audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(5) Any determination by the Judge 
that conducting the hearing by audio
visual telecommunication or personal 
attendance-of any individual expected 
to participate in the hearing is necessary 
and the basis for the Judge’s 
determination as provided in paragraph 
(b)(3) or (b)(4)1 of this section must be 
reduced to a-written order which shall 
be filed with the Hearing Clerk.

(6) A party may appeal to the Judicial 
Officer the Judge’s order issued under 
this paragraph requiring a hearing to be 
conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the hearing by filing an 
interlocutory appeal petition with the 
Hearing Clerk. No party may file an. 
interlocutory appeal-petition within Id  
days of the scheduled date of the 
hearing and any interlocutory appeal 
petition- must be filed within 10 days 
after service of a Judge’s order on the 
party filing the interlocutory appeal 
petition.

(7) Within 10. days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the Hearing Clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(8) The Judge’s order which is the 
subject of a party’s interlocutory appeaL 
petition shall be stayed from; the time 
the interlocutory appeal petition is filed 
until 10 days after the Judicial Officer’s 
ruling1 on the interlocutory appeal 
petition is served on all of the parties-to. 
the proceeding.
* *• *- * *.

(g) Written statem ents o f a d irect 
testimony. Unless the hearing is 
scheduled to begin less than 20 days 
after the Judge’s notice stating the time 
of the hearing, each party must 
exchange, in writing, with all other 
parties, the direct testimony of each 
witness that the party will call to 
provide oral direct testimony at the 
hearing. The written direct testimony 
must be in narrative form and must he 
verified. The written direct testimony of 
witnesses shall be exchanged by the 
parties at least 10 days prior to the <r 
hearing. The oral direct testimony 
provided by a witness at the hearing 
will be limited to the presentation of the 
written direct testimony, unless the 
Judge finds that oral direct testimony 
which is supplemental to the written 
direct testimony would expedite the 
proceeding,and would not constitute 
surprise.
*  *  *  #  A

(i) Transcript or. recording. Hearings 
shall be recorded verbatim by- electronic 
recording device. If a party requests the 
transcript of a hearing or part of a< 
hearing and the Judge determines that 
the disposition of the proceeding would 
be expedited by a transcript of the 
hearing or part of a hearing; the Judge 
shall order the verbatim transcription of 
the recording as requested by the party . 
The Judge’s order to transcribe a hearing 
oarpart of a hearing and the basis for the 
order, as provided in this-paragraph, 
must, be reduced to a. written order and' 
filed witlr the Hearing Clerk. The 
recordings or transcript of hearings shall 
he made available to any person at 
actual cost of duplication.

§1.142 [Amended],

9. Section 11142 would be amended as 
follows:

a. In paragraph (a), the heading would 
be amended by adding the words “or 
recording” immediately after the word 
“transcript".

b. Paragraph (a)(1) would be amended 
by adding the words “or recording” 
immediately after the word “transcript”.

c. Paragraph (a)(Z) wouldbe amended 
by adding the words “or recording” 
immediately after the word “transcript”.

d. Paragraph (a)(3) would be amended 
by adding the words “or recording” 
immediately after the word “transcript”.

e. Paragraph (c) (2), would he amended 
by removing the words “of the record” 
and adding the words “or recording” in 
their place.

§1.143 [Amended]

10. In §1.143\ paragraph (eJwouhFbe 
revised to read as follows:,

§ 1.143 Motions and requests;
*  *• *• *r *

(e) Certification or appeal to the 
Judicial O fficer. (1) Except as provided 
in paragraph (e)(2) of this section,, the 
submission or certification of any 
motion, request, objection, or other 
question to the Judicial Officer prior to 
filing an appeal pursuant to § 1.145 
shall be made by and in the discretion 
of the Judge. The Judge may either rule 
upon or certify the motion, request, 
objection, or other question to the 
Judicial Officer, hut not both.

(2) Any party may appeal to the 
Judicial Officer a Judge?sorder issued 
under:

(1) § 1.140(c). to conduct a conference 
by audio-visual telecommunication or 
personally attend a conference;.

(ii) § 1.141(b) to conduct a hearing by- 
audio-visual telecommunication or 
personally attend a hearing; or

(iii) * § 1.148(b); to- conduct a: deposits on 
by audio-visual telecommunication or 
personally attend a deposition,

§1.144  [Amended]
11. Section 1.144 would be amended 

as follows:
a. Paragraph (e)(2) would-be revised to 

read as set forth below.
b. Paragraphs (c)(9) and (c){ 10) would 

be redesignated as paragraphs (c)(13) 
and (c)(14) respectively:

c. New paragraphs (C)(9), (c)(10),
(c)(ll), and (c)(12) would be added to 
read as set forth below..

§1.144- Judges.
* * * * *

(o) * * *
(2) Set the time, place, and manner of 

a conference and the hearing, adjourn 
the hearing, and change the time, place, 
and manner of the hearing;.
*  'Cfc *  ’ * Up  it*

(9) Require each party to provide all 
other parties and the Judge with a copy 
of any exhibit that the party intends to 
introduce- into evidence prior to any 
hearing to be conducted by telephone or 
audio-visual telecommunication;

(10) Require each party to provide a-l-F 
other parties with a- copy of any 
document that the party intends to use 
to examine a deponent prior to any 
deposition' to be conducted by 
telephone or audio-visual 
telecommunication;

(11) Require- that any hearing to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties and the 
Judge are able to'transmit documents 
during the hearing;

(12) Require that any deposition; to be 
conducted by telephone or audio-visuaL 
telecommunication be conducted at
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locations at which the parties are able 
to transmit documents during the 
deposition;
i t  i t  i t  i t  i t

§1.145 [Amended]
12. Section 1.145 would be amended 

as follows:
a. In paragraph (a), the reference to 

“§ 1.141(g)(2)” would be removed and 
“§ 1.141(h)(2)” added in its place.

b. In paragraph (c), the second 
sentence would be amended by adding 
the words “or recording” immediately 
after the word “transcript”.

§1.147  [Amended]
13. In section 1.147, paragraph (c)(2) 

would be amended by removing the 
words “of this part”; and paragraph (d) 
would be amended by removing the 
words “of this part”.

§1.148 [Amended]
14. Section 1.148 would be amended 

as follows:
a. Paragraph (b) would be revised to 

read as set forth below:
(b) In paragraph (f), the words “or 

recording” would be added immediately 
after the word “transcript” in the 
paragraph heading; in paragraph (f)(1), 
once; in paragraph (f)(2), twice; and in 
paragraph (f)(3), twice.

§ 1.148 Depositions.
* * * * *

(b) fu dge’s order fo r  taking deposition.
(1) If the Judge finds that the testimony 
may not be otherwise available at the 
hearing, the taking of the deposition 
may be ordered. The order shall be filed 
with the Hearing Clerk and shall state:

(1) The time of the deposition;
(ii) The place of the deposition;
(iii) The manner of the deposition 

(telephone, audio-visual 
telecommunication, or personal 
attendance of those who are to 
participate in the deposition);

(iv) The name of the officer before 
whom the deposition is to be made; and

(v) The name of the deponent. The 
officer and the time, place, and manner 
need not be the same as those suggested 
in the motion for the deposition.

(2) The deposition shall be conducted 
by telephone unless the Judge 
determines that conducting the 
deposition by audio-visual 
telecommunication:

(i) Would cost less than conducting 
the deposition by telephone;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the deposition.

(3) If the deposition is not conducted 
by telephone, the deposition shall be

conducted by audio-visual 
telecommunication unless the Judge 
determines that conducting the 
deposition by personal attendance of 
any individual who is expected to 
participate in the hearing:

(i) Would cost less than conducting 
the hearing by telephone or audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the deposition.

(4) Any determination by the Judge 
that conducting the deposition by 
audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the deposition 
is necessary and the basis for the Judge’s 
determination as provided in paragraph 
(b)(2) or (b)(3) of this section must be 
reduced to a written order which shall 
be filed with the Hearing Clerk.

(5) A party may appeal to the Judicial 
Officer the Judge’s order issued under 
this paragraph requiring a deposition to 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the deposition by filing 
an interlocutory appeal petition with 
the Hearing Clerk. No party may file an 
interlocutory appeal petition within 10 
days of the scheduled date of the 
deposition and any interlocutory appeal 
petition must be filed within 10 days 
after service of a Judge’s order on the 
party filing the interlocutory appeal 
petition.

(6) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the Hearing Clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(7) The Judge’s order which is the 
-subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 10 days after the Judicial Officer’s 
ruling on the interlocutory appeal 
petition is served on all of the parties to 
the proceeding.
* * * *

§1.149 [Amended]
15. In § 1.149, paragraph (b), the last 

sentence would be amended by 
removing the words “of this part”.

16. The authority citation for part 1, 
subpart I, would be revised to read as 
follows:

Authority: 7 U.S.C. 291, 292; 7 CFR 2.35, 
2.41,

§1.161 [Amended]
17. Section 1.161 would be amended 

as follows:
a. In paragraph (c), the word “he” 

would be removed and the word “be” 
added in its place.

b. In paragraph (c), the words‘“or her” 
would be added immediately after the 
word “his”.

c. In paragraph (g), the reference to 
“1976 ed., appendix, p. 764” would be 
removed and “App. (1988)” added in its 
place.

d. In paragraph (g), the reference to “7 
CFR 2.35” would be removed and
“§ 2.35(a) of this chapter” added in its 
place.

e. In paragraph (g), the words “or she” 
would be added immediately after the 
word “he”.

f. Section 1.161 would be amended by 
removing all paragraph designations 
and placing the definitions in 
alphabetical order.

§1.162 [Amended]
18. Section 1.162 would'be amended 

as follows:
a. In paragraph (b), in the first 

sentence, the word “part” would be 
removed and the word “paragraph” 
added in its place.

b. In paragraph (b), in the second 
sentence, the word “he” would be 
removed and ”, the Secretary” added in 
its place.

§1.164 [Amended]
19. In § i.164, paragraph (a), the first 

sentence would be amended by 
removing the word “his” and adding the 
words “the respondent’s” in its place.

§1.167 [Amended]
20. Section 1.167 would be revised to 

read as follows:

§ 1.167 Conference.
(a) Purpose. Upon motion of a party 

or upon the Judge’s own motion, the 
Judge may direct the parties to attend a 
conference when the Judge finds that 
the proceeding would be expedited by 
discussions on matters of procedure 
and/or possible stipulations. The 
Conference may include discussions 
regarding:

(1) Simplification of the issues;
(2) Limitation of expert or other 

witnesses;
(3) The orderly presentation of 

evidence; and
(4) Any other matters that may 

expedite and aid in the disposition of 
the proceeding.

(b) M anner o f the conference. (1) The 
conference shall be conducted by 
telephone or correspondence unless the 
Judge determines that conducting the-
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conference by audio-visual 
telecommunication:

(1) Would cost less than conducting 
the conference by telephone or 
correspondence; ’

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the conference.

(2) If the conference is not conducted 
by telephone or correspondence, the 
conference shall be conducted by audio
visual telecommunication unless the 
Judge determines that conducting the 
conference by personal attendance of 
any individual who is expected to 
participate in the conference:

(i) Would cost less than conducting 
the conference by audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the conference.

(3) Any determination by the Judge 
that conducting the conference by 
audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the 
conference is necessary and the basis for 
the Judge’s determination as provided in 
paragraph (b)(1) or (b)(2) of this section 
must be reduced to a written order and 
filed with the Hearing Clerk, unless the 
Judge orders the conference to be 
conducted by audio-visual 
telecommunication during a hearing 
that is being conducted by audio-visual 
telecommunication or the personal 
attendance of an individual at a 
conference to be held during a hearing 
and that individual is personally 
attending the hearing.

(4) A party may appeal to the Judicial 
Officer the Judge’s order issued under 
this paragraph requiring a conference to 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the conference by filing 
an interlocutory appeal petition with 
the Hearing Clerk. No party may file an 
interlocutory appeal petition within 5 
days of the scheduled date of the 
conference and any interlocutory appeal 
petition must be filed within 10 days 
after service of a Judge’s order or the 
party filing the interlocutory appeal 
petition.

(5) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the Hearing Clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(6) The Judge’s order which is the 
subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 5 days after the Judicial Officer’s 
ruling on the interlocutory appeal 
petition is served on all the parties to 
the proceeding.

§1.168 [Amended]
21. Section 1.168 would be amended 

as follows:
a. In paragraph (e)(1), the first 

sentence would be amended by 
removing the word “reported” and 
adding the words “transcribed or 
recorded” in its place.

b. In paragraph (e)(2), the first 
sentence would be amended by 
removing the word “he” and by adding 
the words “the party” in its place.

c. In paragraph (e)(2), the second 
sentence would be amended by adding 
the words “or recording” immediately 
after the word “transcript”.

d. Paragraph (e)(6) would be amended 
by adding the words “or recording” 
immediately after the word “transcript” 
each of the three times the word 
“transcript” appears.

e. Paragraphs (b), (c), (d), and (e) 
would be redesignated as (c), (d), (e), 
and (f) respectively.

f. New paragraphs (b) and (f) would be 
added to read as follows:

§ 1.168 Procedure for hearing. 
* * * * *

(b) M anner o f  hearing. (1) The Judge 
shall file with the Hearing Clerk a notice 
stating whether the hearing will be 
conducted by telephone, audio-visual 
telecommunication, or personal 
attendance of any individual expected 
to attend the hearing and the Judge’s 
determination regarding the manner of 
hearing shall be made in accordance 
with paragraphs (b)(3) through (b)(5) of 
this section. If any change in the manner 
of the hearing is made, the Judge shall 
file with the Hearing Clerk a notice of 
the change, which notice shall be served 
on the parties, unless it is made during 
the course of an oral hearing and made 
part of the transcript or recording, or 
actual notice is given to the parties.

(2)(i) Any party may move that the 
hearing be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing rather than by 
telephone. Any motion that the hearing 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances

that require the hearing to be conducted 
other than telephonically.

(ii) Within 10 days after the Judge 
issues a notice stating the manner in 
which the hearing is to be conducted, 
any party may move that the Judge 
reconsider the manner in which the 
hearing is to be conducted. Any motion 
for reconsideration must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than iii accordance with the 
Judges’s notice.

(3) The hearing shall be conducted by 
telephone unless the Judge determines 
that conducting the hearing by audio
visual telecommunication:

(i) Would cost less than conducting 
the hearing by telephone;

(ii) Is necessary to prevent prejudice 
to a party;

(iii) Is necessary because of the 
importance of observing the demeanor 
of any individual who is expected to 
testify at the hearing; or

(iv) Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(4) If the hearing is not conducted by 
telephone, the hearing shall be 
conducted by audio-visual 
telecommunication unless the Judge 
determines that conducting the hearing 
by personal attendance of any 
individual who is expected to 
participate in the hearing:

(i) Would cost less than conducting 
the hearing by telephone or audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(5) Any determination by the Judge 
that conducting the hearing by audio
visual telecommunication or personal 
attendance of any individual expected 
to participate in the hearing is necessary 
and the basis for the Judge’s 
determination as provided in paragraph 
(b)(3) or (b)(4) of this section must be 
reduced to a written order which shall 
be filed with the Hearing Clerk.

(6) A party may appeal to the Judicial 
Officer the Judge’s order issued under 
this paragraph requiring a hearing to be 
conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the hearing by filing an 
interlocutory appeal petition with the 
Hearing Clerk. No party may file an 
interlocutory appeal petition within 10 
days of the scheduled date of the 
hearing and any interlocutory appeal 
petition must be filed within 10 days



9 12 6 Federal Register / Vol. 59, No. 38 / Friday, February 25, 1994 / Proposed Rules

after service of a Judge’s order on the 
party filing the interlocutory appeal 
petition.

(7) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the Hearing Clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(8) The Judge’s order which is the 
subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 10 days after the Judicial Officer’s 
ruling on the interlocutory appeal 
petition is served on all of the parties to 
the proceeding.
it  it  it  it  it

(f) Written statem ents o f direct 
testimony. Unless the hearing is 
scheduled to begin less than 20 days 
after the Judge’s notice stating the time 
of the hearing, each party must 
exchange, in writing, with all other 
parties, the direct testimony of each 
witness that the party will call to 
provide oral direct testimony at the 
hearing. The written direct testimony 
must be in  narrative form and must be 
verified. The written direct testimony of 
witnesses shall be exchanged by the 
parties at least 10 days prior to the 
hearing. The oral direct testimony 
provided by a witness at the hearing 
will be limited to the presentation of the 
written direct testimony, unless the 
Judge finds that oral direct testimony 
which is supplemental to the written 
direct testimony would expedite the 
proceeding and would not constitute 
surprise.
*  *  *• it- it-

§1.169 [Amended]

22. Section 1.169 would be amended 
as follows:

a. In paragraph (a), the heading would 
be revised to read “Corrections to 
transcript or recording.”

b. In paragraph (a)(1), the words “or 
recording” would be added immediately 
after the word “transcript”.

c. In paragraph (a)(2), the words “or 
recording” would be added immediately 
after the word “transcript” both times 
the word “transcript” appears.

d. In paragraph (a)(3), the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
three times the word “transcript” 
appears.

e. In paragraph (c), in the last 
sentence, the word “herein” would be 
removed.

§1.170 [Amended!
23. Section 1.170 would be amended 

as follows:
a. In paragraph (a), in the second 

sentence, the reference to “§ 1.167(e)(2)” 
would be removed and “§ 1.168(g)(2)” 
added in its place.

b. In paragraph (c), the words “or 
recording” would be added immediately 
after the word “transcript”.
. c. In paragraph (i), in the last 
sentence, the word “herein” would be 
removed.

§1.171 [Amended]
24. Section 1.171 would be amended 

by removing the word “herein”.

§1.172 [Amended]
25. Section 1.172 would be amended 

as follows:
a. In paragraph (a), the words “or 

recording” would be added immediately 
after the word “transcript”.

b. Paragraph (e) would be revised to 
read as follows:

§ 1.172 Motions and requests.
★  i t  ' . '-it it  it

(e) Certification or ap p eal to the 
Ju dicial O fficer. (1) Except as provided 
in paragraph (e)(2) of this section, the 
submission or certification of any 
motion, request, objection, or other 
question to the Judicial Officer prior to 
the time when the Judge’s certification 
of the transcript or recording is filed 
with the Hearing Clerk, shall be made 
by and in the discretion of the Judge. 
The Judge may either rule upon or 
certify the motion, request, objection, or 
other question to the Judicial Officer, 
but not both.

(2) Any party may appeal to the 
Judicial Officer a Judge’s order issued 
under § 1.167(b) to conduct a conference 
by audio-visual telecommunication or 
personally attend a conference, or a 
Judge’s order issued under § 1.168(b) to 
conduct a hearing by audio-visual 
telecommunication or personally attend 
a hearing.

§1.173 [Amended]
26. Section 1.173 would be amended 

as follows:
a. In paragraph (b)(1), the words “or 

herself’ would be added immediately 
after the word “himself”.

b. In paragraph (b)(2), the word “he” 
would be removed and the words “the 
Judge” added in its place.

c. In paragraph (b)(2), the words “or 
herself’ would be added immediately 
after the word “himself’.

d. In paragraph (d), in the 
introductory language, the words “or 
her,” would be added immediately after 
the word “him”.

e. Paragraph (d)(2) would be revised 
to read as set forth below.
 ̂ f. Paragraph (d)(7) would be 

redesignated as paragraph (d)(9).
g. New paragraphs (d)(7) and (d)(8) 

would be added to read as set forth 
below.

h. In paragraph (e), the word “his ” 
would be removed and the words “the 
Judge’s” added in its place.

i. In paragraph (e), the word “him” 
would be removed and the words “the 
Judge” would be added in its place both 
times the word “him” appears.

§1.173 Judges.
*  *  . *  *  it

(d) * * *
(2) Set the time, place and manner of 

any conference, set the manner of the 
hearing, adjourn the hearing, and 
change the time, place and manner.of 
the hearing;
it it  it  it  1t

(7) Require each party to provide all 
other parties and the Judge with a copy 
of any exhibit that the party intends to 
introduce into evidence prior to any 
hearing to be conducted by telephone or 
audio-visual telecommunication;

(8) Require that any hearing to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties and the 
Judge are able to transmit documents 
during the hearing;
it  it  it  it  it

§1.174 [Amended]

27. In § 1.174, paragraph (c) would be 
amended by adding the words “or 
recording” after the word “transcript”.

PART 47—RULES OF PRACTICE 
UNDER THE PERISHABLE 
AGRICULTURAL COMMODITIES ACT

28. The authority citation for part 47 
would be revised to read as follows:

Authority: 7 U.S.C. 499o; 7 CFR 
2.17(aX8)(xiii), 2.50(aK8Kxiii).

§47.2  [Amended]

29. Section 47.2 would be amended as 
follows:

a. In paragraph (c), the words “or her” 
would be added immediately after the 
word “his”.

b. In paragraph (e), the words “or her” 
would be added immediately after the 
word “his”.
- c. In paragraph (f), the words “or her” 
would be added immediately after the 
word “his”.

d. In paragraph (h), the words “or 
her” would be added immediately after 
the word “his”.
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§47.3 [Amended]

30. Section 47.3 would be amended as 
follows:

a. In paragraph (b)(1), in the first 
sentence, the word “his” would be 
removed and the words “the Director’s” 
added in its place.

b. Paragraph (c) would be revised to 
read as follows:

§ 47.3 Institution of proceedings.
*  - *  *  *  *

(c) Status o f person filing inform al 
com plaint. The person filing an 
informal reparation complaint shall not 
be a party to any disciplinary . 
proceeding which may be instituted as 
a result of the informal reparation 
complaint. The person filing an 
informal reparation complaint shall 
have no legal status in the reparation 
proceeding, except as he or she may be 
subpoenaed as a witness or deposed 
without expense to him or her.

§47.4 [Amended]
31. In section 47.4, paragraph (b)(2) 

would be amended by removing the 
words “of this part”.

§47.5 [Amended]
32. Section 47.5 would be amended 

by removing the words “of these 
regulations in this part” both times the 
words appear and revising the last 
sentence to read as follows: “In 
addition, except to the extent that they 
are inconsistent with §§ 1.130 through
1.151 of this chapter, §§ 47.1 through
47.5 and 47.46 are also applicable to 
procedures governing the filing and 
disposition of formal complaints and 
other moving papers relating to 
administrative proceedings to enforce 
the Act pursuant to §§ 1.130 through
1.151 of this chapter.

§47.11 [Amended]

33. Section 47.11 would be amended 
as follows:

a. In paragraph (b), in the second 
sentence, the word “he” would be 
removed and the words “the Secretary” 
would be added in its place.

b. In paragraph (c), in the introductory 
language, the words “elsewhere in the 
regulations” would be removed.

c. In paragraph (c), in the introductory 
language, the words “or her’'  would be 
added immediately after the word 
“him”.

d. Paragraph (c)(2) would be revised 
to read as set forth below.

e. Paragraph (c)(9) would be 
redesignated as (c)(13).

f. New paragraphs (c)(9), (c)(10),
(c)(ll), and (c)(12) would be added to 
read as set forth below..

g. In paragraph (d), the word “him” 
would be removed and the words “the 
examiner” added in its place.

§47.11 Examiners.
it  it  it  it  it

(c) * * *
(2) Set the time, place, and manner of 

the hearing, adjourn the hearing, and 
change the time, place, and manner of 
the hearing;
^ it  it  i t  it

(9) Require each party to provide all 
other parties and the examiner with a 
copy of any exhibit that the party 
intends to introduce into evidence prior 
to any hearing to be conducted by 
telephone or audio-visual 
telecommuni cation;

(10) Require each party to provide all 
other parties with a copy of any 
document that the party intends to use 
to examine a deponent prior to any 
deposition to be conducted by 
telephone or audio-visual 
telecommunication;

(11) Require that any hearing to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties and the 
examiner are able to transmit 
documents during the hearing;

(12) Require that any deposition to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties are able 
to transmit documents during the 
deposition;
it  it  it  it  it

§47.12 [Amended]
34. Section 47.12 (b), (c), and (d) 

would be amended by removing the 
word “he” and adding the words “the 
petitioner”.

§47.13 [Amended]
35. Section 47.13 would be amended 

as follows:
a. In paragraph (a)(1), the words “or 

recording” would be added immediately 
after the word “transcript”.

b. Paragraph (b) would be revised to 
read as follows:

§ 47.13 Motions and requests.
it  i t  it  it  it

(b) C ertification or appeal to the 
Secretary. (1) Except as provided in 
paragraph (b)(2) of this section, the 
submission or certification of any . 
motion, request, objection, or other 
question to the Secretary prior to 
transmittal of the record to the Secretary 
as provided in this part shall be made 
by and in the discretion of the examiner. 
The examiner may either rule upon or 
certify the motion, request, objection, or 
other question to the Secretary, but not 
both.

(2) Any party may appeal to the 
Secretary an examiner’s order issued:

(i) Under § 47.14(c) to conduct a 
conference by audio-visual 
telecommunication or personally attend 
a conference;

(ii) Under § 47.15(c) to conduct a 
hearing by audio-visual 
telecommunication or personally attend 
a hearing; or

(iii) Under § 47.16(b) to conduct a 
deposition by audio-visual 
telecommunication or personally attend 
a deposition.

36. Section 47.14 would be revised to 
read as follows:

§ 47.14 Conferences.
(a) In any proceeding in which it 

appears that a conference will expedite 
the proceeding, the examiner, at any 
time prior to or during the course of the 
oral hearing, may request the parties or 
their counsel to appear at a conference 
before the examiner to consider:

(1) The simplification of the issues;
(2) The necessity or the desirability of 

amendments to the pleadings;
(3) The possibility of obtaining 

stipulations of fact and of documents 
which will avoid unnecessary proof;

(4) The limitation of the number of 
expert or other witnesses; or

(5) Such other matters as may 
expedite and aid in the disposition of 
the proceeding.

(b) No transcript or recording of the 
conference shall be made. If the 
conference is conducted by 
correspondence, the examiner shall 
forward copies of letters and documents 
to the parties as circumstances require. 
The correspondence in connection with 
a conference shall not be part of the 
record. The examiner shall prepare and 
file for the record a written summary of 
the action agreed upon or taken at the 
conference, which shall incorporate any 
written stipulations or agreements made 
by the parties at the conference or as a 
result of the conference.

(c) M anner o f the Conference. (1) The 
conference shall be conducted by 
telephone or correspondence unless the 
examiner determines that conducting 
the conference by audio-visual 
telecommunication:

(1) Would cost less than conducting 
the conference by telephone or 
correspondence;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the conference.

(2) If the conference is not conducted 
by telephone or correspondence, the 
conference shall be conducted by audio
visual telecommunication unless the
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examiner determines that conducting 
the conference by personal attendance 
of any individual who is expected to 
participate in the conference:

(i) Would cost less than conducting 
the conference by audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the conference.

(3) Any determination by the 
examiner that conducting the 
conference by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the conference is 
necessary and the basis for the 
examiner’s determination as provided in 
paragraph (c)(1) or (c)(2) of this section 
must be reduced to a written order and 
filed with the Hearing Clerk, unless the 
examiner orders the conference to be 
conducted by audio-visual 
telecommunication during a hearing 
that is being conducted by audio-visual 
telecommunication or the personal 
attendance of an individual at a 
conference to be held during a hearing 
and that individual is personally 
attending the hearing.

(4) A party may appeal to the 
Secretary the examiner’s order issued 
under this paragraph requiring a 
conference to be conducted by audio
visual telecommunication or personal 
attendance of any individual expected 
to participate in the conference by filing 
an interlocutory appeal petition with 
the Hearing Clerk. No party may file an 
interlocutory appeal petition within 5 
days of the scheduled date of the 
conference and any interlocutory appeal 
petition must be filed within 10 days 
after service of an examiner’s order on 
the party filing the interlocutory appeal 
petition.

(5) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the Hearing Clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(6) The examiner’s order which is the 
subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 5 days after the Secretary’s ruling 
on the interlocutory appeaLpetition is 
served on all of the parties to the 
proceeding.

§ 47.15 [Amended]

37. Section 47.15 would be amended 
as follows*

a. Paragraph (c) would be revised to 
read as set forth below.

b. In paragraph (d)(2), the word “he” 
would be removed and the words “the 
party” would be added in its place.

c. In paragraph (d)(2), the words “or 
her” would be added immediately after 
the word “his”.

d. In paragraph (d)(3)(i), the words “or 
her” would be added immediately after 
the word “him”.

e. In paragraphs (f)(2)(i), the words 
“or recording” would be added 
immediately after the word “transcript” 
both times the word “transcript”

ears.
In paragraph (f)(6)(ii), “recording,” 

would be added immediately after 
“document,” both times “document,” 
appears. , ‘

g. In paragraph (f)(8), the words “or 
recording” would be added immediately 
after the word “transcript” the three 
times the word "transcript” appears.

h. In paragraph (g), in the first 
sentence, the words “hereinafter 
provided” would be removed and the 
words “provided in this part” would be 
added in their place.

i. In paragraph (g), in the second 
sentence, the word “he” would be 
removed and the words “the examiner” 
would be added in its place.

j. In paragraph (h), the paragraph 
heading would be revised to read
“ Transcript or recording .”

k. In paragraph (h), the words “or 
recording” would be added immediately 
after the word “transcript” both times 
the word “transcript” appears.

l. Paragraphs (f), (g), and (h) would be 
redesignated as (g), (h), and (i) 
respectively.

m. A new paragraph (f) would be 
added to read as set forth below.

§ 47.15 Oral hearing before examiner.
i t  N *  *  *  *

(c) Time, p lace, and manner. (1) if 
and when the proceeding has reached 
the stage of oral hearing, the examiner, 
giving careful consideration to the 
convenience of the parties, shall set a 
time for hearing and shall file with the 
hearing clerk a notice stating the time 
and place of hearing. Unless the parties 
otherwise agree, the place of the hearing 
shall be the place in which the 
fespondent is engaged in business. This 
notice shall state whether the hearing 
will be conducted by telephone, audio
visual telecommunication, or personal 
attendance of any individual expected 
to participate in the hearing and the 
examiner’s determination regarding the 
manner of the hearing shall be made in 
accordance with paragraphs (c)(3) and 
(c)(4) of this section. If any change in 
the time, place, or manner of the hearing

is made, the examiner shall file with the 
hearing clerk a notice of the change. The 
notice of any change in the time, place, 
or manner of the hearing shall be served 
on the parties, unless it is made during 
the course of an oral hearing and made 
part of the transcript or recording, or 
actual notice is given to the parties.

(2Hi) If and when the proceeding has 
reached the stage of oral hearing, any 
party may move that the hearing be 
conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing rather than by 
telephone. Any motion that the hearing 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for die motion and the circumstances 
that require the hearing to be conducted 
other than telephonically.

(ii) Within 10 days after the examiner 
issues a notice stating the manner in 
which the hearing is to be conducted, 
any party may move that the examiner 
reconsider the manner in which the 
hearing is to be conducted. Any motion 
for reconsideration must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than in accordance with the 
examiner’s notice.

(3) The hearing shall be conducted by 
telephone unless the examiner 
determines that conducting the hearing 
by audio-visual telecommunication:

(i) Would cost less than conducting 
the hearing by telephone;

(ii) Is necessary to prevent prejudice 
to a party;

(iii) Is necessary because of the 
importance of observing the demeanor 
of any individual who is expected to 
testify at the hearing; or

(iv) Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(4) If the hearing is not conducted by 
telephone, it shall be conducted by 
audio-visual telecommunication unless 
the examiner determines that 
conducting the hearing by personal 
attendance of any individual who is 
expected to participate in the hearing:

(i) Would cost less than conducting 
the hearing by telephone or audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a
disability of any individual expected to 
participate in the hearing. >
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(5) Any determination by the 
examiner that conducting the hearing by 
audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the hearing is 
necessary and the basis for the 
examiner’s determination as provided in 
paragraphs (c)(3) or (c)(4) of this section 
must be reduced to a written order 
which shall be filed with the hearing 
clerk.

(6) A party may appeal to the 
Secretary the examiner’s order issued 
under this paragraph requiring a hearing 
to be conducted by audio-visual 
telecommunication: or personal 
attendance of any individual expected 
to participate in the hearing by filing an 
interlocutory appeal petition with the 
hearing clerk. No party may file an 
interlocutory appeal petition within 10 
days of the scheduled date of the 
hearing and any interlocutory appeal 
petition must be filed within 10 days 
after service of an examiner’s order on 
the party filing the interlocutory appeal 
petition.

(7) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the hearing clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(8) The examiner’s order which is the 
subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 10 days after the Secretary’s ruling 
on the interlocutory appeal petition is 
served on all of the parties to the 
proceeding.
* * * * *

(f) Written statem ents o f  direct 
testimony. Unless the hearing is 
scheduled to begin less than 20 days 
after the examiner’s notice stating the 
time of the hearing, each party must 
exchange, in writing, with all other 
parties, the direct testimony of each 
witness that the party will call to 
provide oral direct testimony at the 
hearing. The written direct testimony 
must be in narrative form and must be 
verified. The written direct testimony of 
witnesses shall be exchanged by the 
parties at least 10 days prior to the 
hearing. The oral direct testimony 
provided by a witness at the hearing 
will be limited to the presentation of the 
written direct testimony, unless the 
examiner finds that oral direct 
testimony which is supplemental to the 
written direct testimony would expedite 
the proceeding and would not constitute 
surprise.
* * * * *

§47.16 [Amended]
38. Section 47.16 would be amended 

as follows:
a. Paragraphs (a)(3) and (a)(4) would 

be revised and paragraphs (a)(5) and 
(a)(6) would be added to read as set 
forth below.

b. Paragraph (b) would be revised to 
read as set forth below.

c. Paragraph (d)(1) would be revised 
to read as set forth below.

d. In paragraph (e), in the first 
sentence, the word4‘him” would be 
removed and the words “the officer” 
added in its place.

e. In paragraph (e), in the second 
sentence, the word “He” would be 
removed and the words “The officer” 
added in its place.

§ 47.16 Depositions.
(a) * *  *
(3) the proposed time of the 

deposition which, unless otherwise 
agreed, shall be at least 30 days after the 
date of the mailing of the application;
(4) the proposed place of the deposition;
(5) the proposed manner in which the 
deposition is to be conducted 
(telephone, audio-visual 
telecommunication, or by personal 
attendance of the individuals who are 
expected to participate in the 
deposition); and (6) the reasons for 
taking the deposition.

(b) Exam iner’s  order fo r  taking 
deposition. (1) If, after examination of 
the application, the examiner is of the 
opinion that the deposition should be 
taken, the examiner shall order the 
taking of the deposition. The order shall 
be filed with the hearing clerk and shall 
be served by the hearing clerk upon the 
parties in accordance with § 47.4.

(2) The order shall state:
(i) The time of the deposition (which 

unless otherwise agreed shall not be less 
than 20 days after the filing of the 
order);

(ii) The place of the deposition;
(iii) The manner of the deposition 

(telephone, audio-visual 
telecommunication, or personal 
attendance of those who are to 
participate in the deposition);

(iv) The name of the officer before 
whom the deposition is to be made; and

(v) The name of the deponent.
(3) The deposition shall be conducted 

by telephone unless the examiner 
determines that conducting the 
deposition by àudio-visual 
telecommunication:

(i) Would cost less than conducting 
the deposition by telephone;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the disposition.

(4) If the deposition is not conducted 
by telephone, the deposition shall be 
conducted by audio-visual 
telecommunication unless the examiner 
determines that conducting the 
deposition by personal attendance of 
any individual who is expected to 
participate in the hearing:

(i) Would cost less than conducting 
the deposition by telephone or audio
visual telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the deposition.

(5) Any determination by the 
examiner that conducting the deposition 
by audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the deposition 
is necessary and the basis for the 
examiner’s determination as provided in 
paragraph (b)(3) or (b)(4) of this section 
must be reduced to a written order 
which shall be filed with the hearing 
clerk.

(6) A party may appeal to the 
Secretary the examiner’s order issued 
under this paragraph requiring a 
deposition to be conducted by audio
visual telecommunication or personal 
attendance of any indi vidual expected 
to participate in the deposition by filing 
an interlocutory appeal petition with 
the hearing clerk. No party may file an 
interlocutory appeal petition within 10 
days of the scheduled date of the 
deposition and any interlocutory appeal 
petition must be filed within 10 days 
after service of an examiner's order on 
the party filing the interlocutory appeal 
petition.

(7) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the hearing clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(8) The examiner’s order which is the 
subject of a party’s interlocutory appeal 
petition shall be stayed from the time 
the interlocutory appeal petition is filed 
until 10 days after the Secretary’s ruling 
on the interlocutory appeal petition is 
served on all of the parties to the 
proceeding.
* * * * *

(d) Procedure on exam ination. (1) The 
deponent shall be examined under oath 
or affirmation and shall be subject to 
cross-examination. The testimony of the 
deponent shall be recorded by the 
officer or some person under the 
officer’s direction. In lieu of oral 
examination, parties may transmit
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written questions to the officer prior to 
examination and the officer shall 
propound the written questions to the 
deponent.
* * * * *

§47.17  [Amended]

39. In §47.17, paragraph (c), the last 
sentence would be amended by 
removing the words “of this part’'.

§47.19 [Amended]

40. Section 47.19 would be amended 
as follows:

a. In paragraph (a), the heading would 
be revised to read “Certifiation o f  
transcript or record in g”.

b. In paragraph (a), the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
five times the word “transcript” 
appears.

c. In paragraph (a), the words “or her” 
would be added immediately after the 
word “his” both times time the word 
“his” appears.

d. In paragraph (a) of the word “he” 
would be removed and the words “the 
examiner” added in its place both times 
the word “he” appears.

e. In paragraph (b), in the second 
sentence, the words “or she” would be 
added immediately after the word “he”.

f. In paragraph (d)(3), the word “his” 
would be removed and the words “the 
party’s” would be added in its place.

g. In paragraph (d)(6), in the first 
sentence, the words “or her” would be 
added immediately after the word “his”.

h. In paragraph (e) the words “or her” 
would be added immediately after the 
word “his”.

§ 47.20 [Amended]

41. Section 47.20 would be amended 
as follows:

a. In paragraph (b)(2) the words “or 
she” would be added immediately after 
the word “he” both times the word “he” 
appears.

b. In paragraph (h) the words “(or 
she)” would be added immediately after 
the word “he” both times the word “he” 
appears.

c. In paragraph (k) the words “or her” 
would be added immediately after the 
word “his”.

d. In paragraph (1) the words “or her” 
would be added immediately after the 
word “his”.

§ 47.21 [Amended]

42. Section 47.21 would be amended 
by adding the words “or recording” 
immediately after the word “transcript” 
and by removing the word 
“prehearing”.

§47.22 [Amended]
43. In § 47.22, paragraph (a) would be 

amended by removing the reference to 
“§ 47.15(g)” and adding “§ 47.15(h)” in 
its place.

§ 47.23 [Amended]
44. Section 47.23 would be amended 

by removing the word “he” and adding 
the words “the Secretary” in its place 
each of the three times the word “he” 
appears: and by adding the words “or 
her” immediately after the word “his” 
each of the three times the word “his” 
appears.

§47.24 [Amended]
45. In § 47.24, paragraph (a) would be 

amended by removing the word “he” 
and adding the words “the Secretary” in 
its place both times the word “he” 
appears.

§47.25  [Amended]
46. In § 47.25, paragraph (e) would be 

amended by removing the words “the 
regulations in”, and by adding the 
words “or her” immediately after the 
word “him”.

§ 47.46 [Amended]
47. Section 47.46 would be amended 

by removing the word “he” and adding 
the words “the Secretary” both times 
the word “he” appears; and adding the 
words “or her” immediately after the 
word “his”.

§ 47.47 [Amended]
48. Section 47.47 would be amended 

as follows:
a. In the introductory language, the 

reference to “7 CFR 47.2 (a) through (h)” 
would be removed and “§§ 47.2 (a) 
through (h)” added in its place.

b. In the introductory language, the 
reference to “7 CFR 47.47 through 
47.68” would be removed and “§§ 47.47 
through 47.68” added in its place.

c. Section 47.47 would be amended 
by removing all paragraph designations 
and placing the definitions in 
alphabetical order.

§ 47.49 [Amended]
49. In section 47.49, paragraph (f) 

would be revised to read as follows:

§ 47.49 Determinations 
*  *  *  *  *

(f)(1) The presiding officer will order 
that an oral hearing be held if one is 
requested by the petitioner, or if the 
presiding officer determines that an oral 
hearing is necessary. A verbatim record 
shall be made of the hearing. In the 
event that an oral hearing is neither 
requested by the petitioner, nor ordered 
by the presiding officer, the presiding 
officer shall provide the petitioner a
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copy of the official file, and give the 
parties an opportunity to submit 
documents and other evidence to 
support their positions, as well as 
written arguments pertaining to their 
positions.

(2) The hearing shall be conducted by 
telephone unless the presiding officer 
determines that conducting the hearing 
by audio-visual telecommunication:

(i) Would cost less than conducting 
the hearing by telephone;

(ii) Is necessary to prevent prejudice 
to a party;

(iii) Is necessary because of the 
importance of observing the demeanor 
of any individual who is expected to 
testify at the hearing; or

(ivj Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(3) If the hearing is not conducted by 
telephone, the hearing shall be 
conducted by audio-visual 
telecommunication unless the presiding 
officer determines that conducting the 
hearing by personal attendance of any 
individual who is expected to 
participate in the hearing:

(i) Would cost less than conducting 
the hearing by telephone or audio-visual 
telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the hearing.

(4) Any determination by the 
presiding officer that conducting the 
hearing by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the hearing is necessary 
and the basis for the presiding officer’s 
determination as provided in paragraph
(f)(2) or (f)(3) of this section must be 
reduced to a written order which shall 
be filed with the Administrator.

(5) A party may appeal to the 
Administrator the presiding officer’s 
order issued under this paragraph 
requiring a hearing to be conducted by 
audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the hearing by 
filing an interlocutory eppeal petition 
with the Administrator. No party may 
file an interlocutory appeal petition 
within 10 days of the scheduled date of 
the hearing and any interlocutory 
appeal petition be filed within 10 days 
after service of a presiding officer’s 
order on the party filing the 
interlocutory appeal petition.

(6) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file
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with the Administrator a response in 
support of or in opposition to the 
interlocutory appeal petition.

(7) The presiding officer’s order 
which is the subject of a party’s 
interlocutory appeal petition shall be 
stayed from the time the interlocutory 
appeal petition is filed until 10 days 
after the Administrator’s ruling on the 
interlocutory appeal petition is served 
on all of the parties to the proceeding.

50. Section 47.53 would be revised to 
read as follows:

§ 47.53 Notice of time, place, and manner 
of hearing and provision of the official file.

(a) Upon assignment of the matter for 
oral hearing, the presiding officer shall 
notify the parties by serving them with 
copies of the notice of hearing, stating 
the time and place of the hearing. The 
notice shall state whether the oral 
hearing will be conducted by telephone, 
audio-visual telecommunication, or 
personal attendance of any individual 
expected tp attend the hearing, and the 
presiding officer’s determination 
regarding the manner of the hearing 
shall be made in accordance with
§ 47.49(f)(2) through § 47.49(f)(4). The 
parties will be notified as soon as 
possible of any change in the time, 
place, or manner of die hearing.

(b) If the presiding officer orders an 
oral hearing, any party may move that 
the hearing be conducted by audio
visual telecommunication or personal 
attendance of any individual expected 
to attend the hearing rather than by 
telephone. Any motion that the hearing 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than telephonically.

(c) Within 10 days after the presiding 
officer issues a notice stating the 
manner in which the hearing is to be 
conducted, any party may move that the 
presiding officer reconsider the manner 
in which the hearing is to be conducted. 
Any motion for reconsideration must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than in accordance with the 
presiding officer’s notice.

(d) Upon assignment of the matter for 
oral hearing, the presiding officer shall 
make the official file a part of the 
records of the proceeding and shall 
provide the petitioner with a copy of the 
official file.

§ 47.56 [Amended]
51 . Section 4 7 .5 6  would be amended 

as follows:
a. Paragraph (b) would be revised to 

read as set forth below.
b. Paragraphs (g) and (h) would be 

redesignated as paragraphs (i) and (j) 
respectively.

c. New paragraphs (g) and (h) would 
be added to read as set forth below.

§ 47.56 Powers of presiding officer.
* * * * *

(b) Set the time, place, and manner of 
the hearing, adjourn the hearing, and 
change the time, place, and manner of 
the hearing;
* ‘ * * * *

(g) Require each party to provide all 
other parties and the presiding office 
with a copy of any exhibit that the party 
intends to introduce into evidence prior 
to any hearing to be conducted by 
telephone or audio-visual 
telecommunication;

(h) Require that any hearing to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties and the 
presiding officer are able to transmit 
documents during the hearing; 
* * * * *

§ 47.58 [Amended]
5 2 . Section 4 7 .5 8  would be amended 

as follows:
a. In paragraph (b), the words "or 

recording” would be added immediately 
after the word “transcript” both times 
the word “transcript” appears.

b. In paragraph (f), the words “or 
recording” would be added immediately 
after the word “transcript” both times 
the word “transcript” appears.

c. Paragraphs (a), (b), (c), (d), (e), and
(f) would be redesignated as (b), (c), (d),
(e), (f), and (g) respectively.

d. A new paragraph (a) would be 
added to read as follows:

§ 47.58 Evidence.
(a) Written statem ents o f direct 

testimony. Unless the hearing is 
scheduled tofiegin less than 20 days 
after the presiding officer’s notice 
stating the time of the hearing, each 
party must exchange, in writing, with 
all other parties, the direct testimony of 
each witness that the party will call to 
provide oral direct testimony at the 
hearing. The written direct testimony 
must be in. narrative form and must be 
verified. The written direct testimony of 
witnesses shall be exchanged by the 
parties at least 10 days prior to the 
hearing. The oral direct testimony 
provided by a witness at the hearing 
will be limited to the presentation of the 
written direct testimony, unless the

presiding officer finds that oral direct 
testimony which is supplemental to the 
written direct testimony would expedite 
the proceeding and would not constitute 
surprise.
* * * * *

§47.59 [Amended]

53. Section 47.59 would be amended 
as follows:

a. The section heading would be 
revised to read “Filing transcripts or 
recordings and exhibits.”

b. In section 47.59, the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
five times the word “transcript” 
appears.

54. Section 47.60 would be revised to 
read as follows:

§ 47.60 Transcript or recording.

Hearings shall be recorded verbatim 
by electronic recording device. If a party 
requests the transcript of a hearing or 
part of a hearing and the presiding 
officer determines that the disposition 
of the proceeding would be expedited 
by a transcript of the hearing or part of 
a hearing, the presiding officer shall 
order the verbatim transcription of the 
recording as requested by the party. The 
presiding officer’s order to transcribe a 
hearing or part of a hearing and the 
basis for the order, as provided in this 
paragraph, must be reduced to a written 
order and filed with the Hearing Clerk. 
The recordings or transcripts of hearings 
shall be made available to any person at 
actual cost of duplication.

§47.62 [Amended]

55. In § 47.62, the last sentence would 
be amended by removing the words “of 
this part”.

PART 50—RULES OF PRACTICE 
GOVERNING WITHDRAWAL OF 
INSPECTION AND GRADING 
SERVICES

56. The authority citation for part 50 
would be revised to read as follows:

Authority: 7 U.S.C. 1621 et seq.; 7 CFR 
2.35, 2.41.

57. Part 50 Would be revised to read 
as follows:
Subpart A— General 

Sec.
50.1 Scope and applicability of rules of 

practice.

Subpart 3— Supplemental Rules of Practice
50.10 Definitions.
50.11 Conditional withdrawal of service.
50.12 Summary suspension of service
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Subpart A—General

§ 50.1 Scope and applicability of rules of 
practice.

(a) The rules of practice governing 
formal adjudicatory proceedings 
instituted by the Secretary under 
various statutes promulgated in §§ 1.130 
through 1.151 of this title are rules of 
practice applicable to adjudicatory 
proceedings under the regulations 
promulgated under 7 U.S.C. 1621 ef seq. 
for denial or withdrawal of inspection, 
certification, or grading service. In 
addition, the supplemental rules of 
practice in subpart B of this part shall 
be applicable to adjudicatory 
proceedings under the regulations 
promulgated under 7 U.S.C. 1621 et seq. 
for denial or withdrawal of inspection, 
certification, or grading service.

(b) Neither the rules of practice in 
§§ 1.130 through 1.151 of this title nor 
the supplemental rules of practice in 
subpart B of this part modify existing 
procedures for refusing to inspect, 
grade, or certify a specific lot a product 
because of adulteration, improper 
preparation of the lot for grading, 
improper presentation of the lot for 
grading, or because of failure to comply 
with any similar requirements set forth 
in applicable regulations.

Subpart B—Supplemental Rules of 
Practice

§50.10 Definitions.
Director. The Director of the Division 

or any employee of the Division to 
whom authority to act in his or her 
stead is delegated.

Division. The Division of the 
Agricultural Marketing Service, United 
States Department of Agriculture, 
initiating the withdrawal of inspection, 
certification, or grading service.

Mailing. Depositing an item in the 
United States Mail with postage affixed 
and addressed as necessary to cause the 
item to be delivered to the address 
shown by ordinary mail, certified mail, 
or registered mail.

§ 50.11 Conditional withdrawal of service.
(a) The Director may withdraw 

grading or inspection service from a 
person for correctable cause. The 
grading or inspection service 
withdrawn, after appropriate corrective 
action is taken, will be restored 
immediately, or as soon thereafter as a 
grader or inspector can be made 
available.

(b) Written notice of withdrawal of 
grading or inspection service under this 
section shall be given to the person from 
whom grading or inspection services 
will be withdrawn in advance of

withdrawal, whenever it is feasible to 
provide such an advance written notice. 
If advance written notice is not given, 
the withdrawal action and the reasons 
for the withdrawal shall be confirmed as 
promptly as circumstances permit, 
except where the deficiency which is 
the basis for the withdrawal has already 
been corrected.

§ 50.12 Summary suspension of service.

(a) General. In any situation in which 
the integrity of grading or inspection 
service would be jeopardized if such 
service were continued pending a 
decision in a proceeding to withdraw 
grading or inspection service, such 
service to the respondent may be 
suspended effective on the third day 
after mailing of a written notice of the 
suspension of service to the 
respondent’s last known address or 
designated address or upon actual 
receipt of the written notice, whichever 
is earlier.

(b) A ctual or threatened physical 
violence. In any case of actual or 
threatened physical violence to an 
inspector or grader, grading and 
inspection services to the respondent 
may be suspended prior to the 
transmittal of the written notice of 
suspension to the respondent. A written 
notice shall be given as promptly as 
circumstances permit.

PART 51—FRESH FRUITS, 
VEGETABLES AND OTHER 
PRODUCTS (INSPECTION, 
CERTIFICATION, AND STANDARDS)

58. T h e12 authority citation for part 
51 would be revised to read as follows:

Authority: 7 U.S.C. 1622 ,1624 ; 7 CFR 2.17, 
2.50; unless otherwise noted.

§51.46 [Amended]

59. Section 51.46(d) would be 
amended by revising the last sentence to 
read “The Rules of Practice Governing 
Formal Adjudicatory Proceedings 
Instituted by the Secretary Under 
Various Statutes set forth in §§ 1.130 
through 1.151 of this title and the 
Supplemental Rules of Practice in part 
50 of this chapter shall govern 
proceedings conducted pursuant to this 
section.”

i A m o ng such other products are the  fo llow ing : 
R aw  nuts; Christm as trees and  evergreens; flow ers  
and  flo w er bulbs; an d  o n ion  sets.

*  None o f the requirem ents in  th is  part shall 
excuse fa ilu re  to c o m p ly  w ith  any  federa l, State, 
county, or m u n ic ip a l law s ap p licab le  to products  
covered in  th is part.

PART 52—PROCESSED FRUITS AND 
VEGETABLES, PROCESSED 
PRODUCTS THEREOF, AND CERTAIN 
OTHER PROCESSED FOOD 
PRODUCTS

60. The 3 authority citation for part 52 
would be revised to read as follows:

Authority: 7 U.S.C. 1622,1624; 7 CFR 2.17,
2.50.

§ 52.54 [Amended]
61. In § 52.54, paragraph (a) 

introductory text, would be amended by 
revising the last sentence to read “The 
Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by 
the Secretary Under Various Statutes set 
forth in §§ 1.130 through 1.151 of this 
title and the Supplemental Rules of 
Practice in part 50 of this chapter shall 
be applicable to such debarment 
action.”

PART 53—LIVESTOCK (GRADING, 
CERTIFICATION, AND STANDARDS)

62. The authority citation for part 53 
would be revised to read as follows:

Authority: 7 U.S.C. 1622 ,1624; 7 CFR 2.17,
2.50.

63. In § 53.13, paragraph (a)(2) would 
be revised to read as follows:

§ 53.13 Denial or withdrawal of service.
(a) * * *
(2) Procedure. All cases arising under 

this paragraph shall be conducted in 
accordance with the Rules of Practice 
Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary 
Under Various Statutes set forth in 
§§ 1.130 through 1.151 of this title and 
the Supplemental Rules of Practice in 
part 50 of this chapter.
* * * * *

PART 54—MEATS, PREPARED 
MEATS, AND MEAT PRODUCTS 
(GRADING, CERTIFICATION, AND 
STANDARDS)

64. The authority citation for part 54 
would be revised to read as follows:

Authority: 7 U.S.C. 1622 ,1624; 7 CFR 2.17,
2.50.

65. In § 54.11, paragraph (a)(2) would 
be revised to read as follows:

§ 54.11 Denial or withdrawal of service.
(a) * * *
(2) Procedure. All cases arising under 

this paragraph shall be conducted in 
accordance with the Rules of Practice

3 A m o ng such other processed food products are 
the fo llow ing : H oney; molasses, except for 
stockfeed; nuts and n u t products, except o il; sugar 
(cane, beet, an d  m aple); sirups (b len ded), sirups  
except from  grain; tea; cocoa; coffee; spices; 
condim ents.
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Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary 
Under Various Statutes set forth in 
§§ 1.130 through 1.151 of this title and 
the Supplemental Rules of Practice in 
part 50 of this chapter.
■ k it  it  it  it

PART 180—REGULATIONS AND 
RULES OF PRACTICE UNDER THE 
PLANT VARIETY PROTECTION ACT

66. The authority citation for part 180 
would be revised to read as follows:

Authority: 7 U.S.C. 2326, 2352, 2353, 2356, 
2371, 2402(b), 2403, 2426, 2427, 2501(c); 7 
CFR 2.17, 2.50.

§180.300 [Amended]
67. In § 180.300, paragraph (d), the 

last sentence would be revised to read 
“If a formal hearing is requested, the 
proceeding shall be conducted in 
accordance with the Rules of Practice 
Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary 
Under Various Statutes set forth in
§§ 1.130 through 1.151 of this title.”

Title 9—[Amended]

PART 202—RULES OF PRACTICE 
GOVERNING PROCEEDINGS UNDER 
THE PACKERS AND STOCKYARDS 
ACT

68. The authority citation for part 202 
would be revised to read as follows:

Authority: 7 U.S.C. 228(a); 7 CFR 2.17(e), 
2.56. , >£ ' V  A .v  1 ■• •• ‘

§202.102 [Amended]
69. Section 202.102 would be 

amended by removing all paragraph 
designations and placing the definitions 
in alphabetical order.

§ 202.103 [Amended]
70. In § 202.103, paragraph (a), the 

second sentence would be amended by 
removing the words “the provisions o f ’.

§ 202.105 [Amended]
71. In § 202.105, paragraph (f)(2) 

would be amended by removing the 
words “of this part”.

§202.109 [Amended]
72. Section 202.109 would be 

amended as follows:
a. Paragraph (a)(5) would be revised to 

read as set forth below.
b. In paragraph (c)(2), in the second 

sentence, the word “pace” would be 
removed and the word “place” would 
be added in its place.

c. Paragraph (d) would be revised to 
read as set forth below.

d. In paragraph (g), the words “or 
recording” would be added immediately 
after the word “transcript” each of the

four times the word “transcript” 
appears.

e. In paragraph (h), the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
four times the word “transcript” 

ears.
In paragraphs (iX3), (i)(4), and the 

concluding text, the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
six times the word “transcript” appears 
and, in the first sentence, the words 
“the provisions o f ’ would be removed.

g. In paragraph (j), the word “therein” 
would be removed and the words “in 
the deposition” added in its place.

h. In paragraph (1), the words “or 
recording” would be added immediately 
after the word “transcript” both times 
the word “transcript” appears.

§ 202.109 Rule 9: Depositions.
(a) * * *
(5) if oral, a suggested time and place 

where the proposed deposition is to be 
made and a suggested manner in which 
the proposed deposition is to be 
conducted (telephone, audio-visual 
telecommunication, or by personal 
attendance of the individuals who are 
expected to participate in the 
deposition). The application for an 
order for the taking of testimony by 
deposition shall be made in writing, 
unless it is made orally on the record at 
an oral hearing.
it  I it  i t  it  it

(d) Order. (1) The presiding officer, if 
satisfied that good cause for taking the 
deposition is present, may order the 
taking of the deposition.

(2) The order shall be served on the 
parties and shall include:

(i) The name and address of the 
officer before whom the deposition is to 
be made;

(ii) The name of the deponent;
(iii) Whether the deposition will be 

oral or on written questions;
(iv) If the deposition is oral, the V 

manner of the deposition (telephone, 
audio-visual telecommunication, or 
personal attendance of those who are to 
participate in the deposition); and

(v) Tne time, which shall not be less 
than 20 days after the issuance of the 
order, and place.

(3) The officer, time, place, and 
manner of the deposition as stated in 
the presiding officer’s order need not be 
the same as the officer, time, place, and 
manner suggested in the application.

(4) The deposition shall pe conducted 
by telephone unless the presiding 
officer determines that conducting the 
deposition by audio-visual 
telecommunication :

(i) Would cost less than conducting 
the deposition by telephone;

•(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the deposition.

(5) If the deposition is not conducted 
by telephone, the deposition shall be 
conducted by audio-visual * 
telecommunication, unless the 
presiding officer determines that 
conducting the deposition by personal 
attendance of any individual who is 
expected to participate in the hearing:

(i) Would cost less than conducting 
the deposition by telephone or audio
visual telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the deposition.

(6) Any determination by the 
presiding officer that conducting the 
deposition by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the deposition is 
necessary and the basis for the presiding 
officer’s determination as provided in 
paragraph (d)(4) or (d)(5) of this section 
must be reduced to a written order 
which shall be filed with the hearing 
clerk.

(7) A party may appeal to the Judicial 
Officer the presiding officer’s order 
requiring a deposition to be conducted 
by audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the deposition 
by filing an interlocutory appeal 
petition with the hearing clerk. No party 
may file an interlocutory appeal petition 
within 10 days of the scheduled date of 
the deposition and any interlocutory 
appeal petition must be filed within 10 
days after service of a presiding officer’s 
order on the party filing the 
interlocutory appeal petition.

(8) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the hearing clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(9) Thé presiding officer’s order 
which is the subject of a party’s 
interlocutory appeal petition shall be 
stayed from the time the interlocutory 
appeal petition is filed until 10 days 
after the Judicial Officer’s ruling on the 
interlocutory appeal petition is served 
on all of the parties to the proceeding. 
* * * * *

§202.110 [Amended]
73. Section 202.110 would be 

amended as follows:
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a. In paragraph (a), in the concluding 
text, the words “or recording” would be 
added immediately after the word 
“transcript”.

b. Paragraph (b) would be revised to 
read as set forth below.

§ 202.110 Rule 10: Prehearing Conference.
*  ★  k  f c  k

(b) M anner o f the prehearing  
conference. (1) prehearing conference 
shall be conducted by telephone or 
correspondence unless the presiding 
officer determines that conducting the 
prehearing conference by audio-visual 
telecommunication:

(1) Would cost less than conducting 
the prehearing conference by telephone 
or correspondence;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the prehearing conference.

(2) If the prehearing conference is not 
conducted by telephone or 
correspondence, the prehearing 
conference shall be Conducted by audio
visual telecommunication unless the 
presiding officer determines that 
conducting the prehearing conference 
by personal attendance of any 
individual who is expected to 
participate in the prehearing conference:

(i) Would cost less than conducting 
the prehearing conference by audio
visual telecommunication;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the prehearing conference.

(3) Any determination by the 
presiding officer that conducting the 
prehearing conference by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the prehearing 
conference is necessary and the basis for 
the presiding officer’s determination as 
provided in paragraph (b)(1) or (b)(2) of 
this section must be reduced to a 
written order and filed with the hearing 
clerk.

(4) A party may appeal to the Judicial 
officer the presiding officer’s order 
issued under this paragraph requiring a 
prehearing conference to be conducted 
by audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the 
conference by filing an interlocutory 
appeal petition with the hearing clerk. 
No party may file an interlocutory 
appeal petition within 5 days of the 
scheduled date of the conference and 
any interlocutory appeal petition must 
be filed within 10 days after service of

a presiding officer’s order on the party 
filing the interlocutory appeal petition.

(5) Within 10 days after the service of 
a copy of an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the hearing clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(6) The presiding officer’s order 
which is the subject of a party’s 
interlocutory appeal petition shall be 
stayed from the time the interlocutory 
appeal petition is filed until 5 days after 
the Judicial Officer’s ruling on the 
interlocutory appeal petition is served 
on a]l of the parties to the proceeding.

§202.112 [Amended]
74. Section 202.112 would be 

amended as follows:
a. Paragraph (a) would be revised to 

read as set forth below.
b. Paragraph (b) would be revised to 

read as set forth below.
c. In paragraph (e)(2), the second 

sentence, the words “or recording” 
would be added immediately after the 
word “transcript”, and the word 
“thereon” would be removed.

(d) In paragraph (e)(3), the words “or 
recording” would be added immediately 
after the word “transcript” both times 
the word “transcript” appears.

e. In paragraph (e)(5), tne word 
“thereof’ would be removed and the 
words “of the Department” added in its 
place, and the word “therein” would be 
removed and the words “in the record 
of the Department” added in its place.

f. Paragraphs (e), (f), (g), (h), (i), and
(j) would be redesignated as (f), (g), (h), 
(i), (j), and (k) respectively.

g. New paragraph (e) would be added 
to read as set forth below.

h. Redesignated paragraph (i) would 
be revised to read as set forth below.

i. In redesignated (j), the heading 
would be revised to read “Filing, and 
presiding o fficer’s  certificate, o f  the 
transcript or record in g”; the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
10 times the word “transcript” appears; 
and the words “or recorded” would be 
added immediately after the word 
“transcribed”.

j. In redesignated paragraph (k), the 
heading would be revised to read 
“Keeping o f cop ies o f  the transcript or 
r e c o r d in g and the words “or 
recording” would be added immediately 
after the word “transcript” each of the 
three times the word “transcript” 
appears.

§202.112 Rule 12: Oral hearing.
(a) Time, p lace, and m anner. (1) If 

and when the proceeding has reached

the stage where an oral hearing is to be 
held, the presiding officer shall set a 
time, place, and manner for oral 
hearing. The time shall be set based 
upon careful consideration to the 
convenience of the parties. The place 
shall be set in accordance with 
paragraph (a)(2) of this section and 
careful consideration to the convenience 
of the parties. The manner shall be set 
in accordance with paragraphs (a)(3) 
through (a)(5) of this section.

(2) The place shall be set in 
accordance with paragraphs (e) and (f) 
of section 407 of the Act, if applicable.
In essence, under paragraphs (e) and (f) 
of section 407 of the Act, if the 
complainant and the respondent, or all 
of the parties, if there are more than 
two, have their principal places of 
business or residence within a single 
unit of local government, a single 
geographical area within a State, or a 
single State, the oral hearing is to be 
held as near as possible to such places 
of business or residence, depending on 
the availability of an appropriate 
location for conducting the hearing. If 
the parties have such places of business 
or residence distant from each other, 
then paragraphs (e) and (f) of section 
407 of the Act are not applicable.

(3) The oral hearing snail be 
conducted by telephone unless the 
presiding officer determines that 
conducting the oral hearing by audio
visual telecommunication:

(i) Would cost less than conducting 
the oral hearing by telephone;

(ii) Is necessary to prevent prejudice 
to a party;

(iii) Is necessary because of the 
importance of observing the demeanor 
of any individual who is expected to 
testify at the oral hearing; or

(iv) Is necessary because of a 
disability of any individual expected to 
participate in the oral hearing.

(4) Ii the oral hearing is not conducted 
by telephone, it shall be conducted by 
audio-visual telecommunication unless 
the presiding officer determines that 
conducting the oral hearing by personal 
attendance of any individual who is 
expected to participate in the hearing:

fi) Would cost less than conducting 
the oral hearing by telephone or audio
visual telecommunications;

(ii) Is necessary to prevent prejudice 
to a party; or

(iii) Is necessary because of a 
disability of any individual expected to 
participate in the oral hearing.

(5) Any determination by tne 
presiding officer that conducting the 
oral hearing by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to participate in the oral hearing is
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necessary and the basis for the presiding 
officer’s determination as provided in 
paragraph (a)(3) or (a)(4) of this section 
must be reduced to a written order 
which shall be filed with the hearing 
clerk.

(6) A party may appeal to the Judicial 
Officer die presiding officer’s order 
issued under this paragraph requiring 
an oral hearing to be conducted by 
audio-visual telecommunication or 
personal attendance of any individual 
expected to participate in the oral 
hearing by filing an interlocutory appeal 
petition with the hearing clerk. No party 
may file an interlocutory appeal petition 
within 10 days of the scheduled date of 
the oral hearing and any interlocutory 
appeal petition must be filed within 10 
days after service of a presiding officer’s 
order on the party filing the 
interlocutory appeal petition.

(7) Within 10 aays after the service of 
a copy o f an interlocutory appeal 
petition, any party to the proceeding, 
other than the party who filed the 
interlocutory appeal petition, may file 
with the hearing clerk a response in 
support of or in opposition to the 
interlocutory appeal petition.

(8) The presiding officer’s order 
which is the subject of a party’s 
interlocutory appeal petition shall be 
stayed from the time the interlocutory 
appeal petition is filed until 10 days 
after the Judicial Officer’s ruling on the 
interlocutory appeal petition is served 
on all of the parties to the proceeding.

(b) Notice. A notice stating the time, 
place, and manner or oral hearing shall 
be served on each party prior to the time 
of the oral hearing. The notice shall 
state whether the oral hearing will be 
conducted by telephone, audio-visual 
telecommunication, or personal 
attendance of any individual expected 
to participate in the hearing. If any 
change is made in the time, place, or 
manner of the oral hearing, a notice of 
the change shall be served on each party 
prior to the time of the oral hearing as 
changed, unless the change is made 
during the course of an oral hearing and 
shown in the transcript or on the 
recording. Any party may waive such 
notice, in writing, or orally on the 
record at an oral hearing and shown in 
the transcript or on the recording.

(2). If the presiding officer orders an 
oral hearing, any party may move that 
the hearing be conducted by audio
visual telecommunication or personal 
attendance of any individual expected 
to attend the hearing rather than by 
telephone. Any motion that the hearing 
be conducted by audio-visual 
telecommunication or personal 
attendance of any individual expected 
to attend the hearing must be

accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than telephonically.

(3) Within 10 days after the presiding 
officer issues a notice stating the 
manner in which the hearing is to be 
conducted, any party may move that the 
presiding officer reconsider the manner 
in which the hearing is to be conducted. 
Any motion for reconsideration must be 
accompanied by a memorandum in 
support of the motion stating the basis 
for the motion and the circumstances 
that require the hearing to be conducted 
other than in accordance with the 
presiding officer’s notice.
* * * * *

(e) Written statem ents o f direct 
testim ony. Unless the hearing is 
scheduled to begin less than 20 days 
after the presiding officer’s notice 
stating the time of the hearing, each 
party must exchange, in writing, with 
all other parties, the direct testimony of 
each witness that the party will call to 
provide oral direct testimony at the 
nearing. The written direct testimony 
must be in narrative form and must be 
verified. The written direct testimony of 
witnesses shall be exchanged by the 
parties at least 10 days prior to the 
hearing. The oral direct testimony 
provided by a witness at the hearing 4 
will be limited to the presentation of the 
written direct testimony, unless the 
presiding officer finds that oral direct 
testimony which is supplemental to the 
written direct testimony would expedite 
the proceeding and would not constitute 
surprise.
*  it  i t  it  *

(1) Transcript or recording. (1) Oral 
hearings shall be recorded verbatim by 
electronic recording device. If a party 
requests the transcript of an oral hearing 
or part of an oral hearing and the 
presiding officer determines that the 
disposition of the proceeding would be 
expedited by a transcript of the oral 
hearing of part of an oral hearing, the 
presiding officer shall order the 
verbatim transcription of the recording 
as requested by the party. The presiding 
officer’s order to transcribe an oral 
hearing or part of an oral hearing and 
the basis for the order, as provided in 
this paragraph, must be reduced to a 
written order and filed with the hearing 
clerk.

(2) Copies of transcripts or recordings 
of oral hearings shall be made available 
to any person at actual cost of 
duplication.
it  it  it  it  it

§202.115 [Amended]
75. Section 202.115 would be 

amended as follows:
a. Paragraph (b), the second sentence 

would be amended by adding the words 
“or recording” immediately after the 
word ‘‘transcript ”i

b. Paragraph (d) would be revised to 
read as set forth below.

§ 202.115 Rule 15: Submission for final 
consideration.
it  it  it  it  it

' (d) Oral argument. There shall be no
right to oral argument other than that 
provided in rule 12(h), § 202.112(h).

§202.118 [Amended]
76. Section 202.118 would be 

amended as follows:
a. Paragraph (a)(1) would be revised to 

read as set forth below.
b. Paragraph (a)(8) would be 

redesignated as paragraph (a)(12).
c. New paragraphs (a)(8), (a)(9),

(a)(10), and (a)(ll) would be added to 
read as set forth below.

d. Paragraph (b) Would be revised to 
read as set forth below.

§ 202.118 Rule 18: Presiding officer.
(a) * * *
(I) Set the time, place, and manner of 

a prehearing conference and an oral 
hearing, adjourn the oral hearing from 
time to time, and change the time, place,

, and manner of oral hearing; 
* * * * *

(8) Require each party to provide all 
other parties and the presiding officer 
with a copy of any exhibit that the party 
intends to introduce into evidence prior 
to any oral hearing to be conducted by 
telephone1 or audio-visual 
telecommunication;

(9) Require each party to provide all 
other parties with a copy of any 
document that the party intends to use 
to examine a deponent prior to any 
deposition to be conducted by 
telephone or audio-visual 
telecommunication;

(10) Require that any hearing to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties and the 
presiding officer are able to transmit 
documents during the hearing;

(II) Require that any deposition to be 
conducted by telephone or audio-visual 
telecommunication be conducted at 
locations at which the parties are able . 
to transmit documents during the 
deposition;
*  *  *  *  *

(b) M otions and requests. (1) Except as 
provided in paragraph (b)(2) of this 
section, the presiding officer is 
authorized to rule on all motions and
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requests filed in the proceeding prior to 
the submission of the presiding officer’s 
report to the Judicial Officer, Provided, 
That a presiding officer is not 
authorized to dismiss a complaint. 
Except as provided in paragraph (b)(2) 
of this section, the submission or 
certification of any question to the 
Judicial Officer, prior to the submission 
of the presiding officer’s report to the 
Judicial Officer, shall be in the 
discretion of the presiding officer.

(2) Any party may appeal to the 
Judicial Officer a presiding officer’s 
order issued under:

(i) Rule 9(d), § 202.109(d), to conduct 
a deposition by audio-visual 
telecommunication or personally attend 
a deposition;

(iitRule 10(b), § 202.110(b), to 
conduct a prehearing conference by 
audio-visual telecommunication or 
personally attend a prehearing 
conference; or

(iii) Rule 12(a), § 202.112(a), to 
conduct an oral hearing by audio-visual 
telecommunication or personally attend 
an oral hearing.
* * * * *

Done in Washington, DC, this 11th day of 
February, 1994.
Mike Espy,
Secretary o f Agriculture.
[FR Doc. 94-3824 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 3410-01-M

Animal and Plant Health Inspection 
Service

7 CFR Part 318 
[Docket No. 93-088-1}

Avocados from Hawaii
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Proposed ru le .

SUMMARY: We are proposing to amend 
the regulations governing the interstate 
movement of Hawaiian fruits and 
vegetables to allow avocados to be 
moved from Hawaii into Alaska, 
accompanied by a limited permit and 
subject to certain conditions. We believe 
this action is warranted because the 
climatic conditions in Alaska ensure 
that pests of avocados would not 
present a threat to agriculture in that 
State. This action would relieve some 
'•estrictions on the interstate movement 
of avocados from Hawaii without 
presenting a significant risk of 
introducing injurious insects into the 
United States. We are also proposing to 
amend the regulations to clarify that 
limited permits may be issued by 
inspectors or by persons operating

under compliance agreements unless 
the regulations specify that the limited 
permit must be issued by an inspector. 
DATES: Consideration will be given only 
to comments received on or before April
26,1994.
ADDRESSES: Please send an original and 
three copies of your comments to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, room 804, Federal 
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that 
your comments refer to Docket No. 93— 
088—1. Comments received may be 
inspected at USDA, room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Persons 
wishing to inspect comments are 
encouraged to call ahead on (202) 690— 
2817 to facilitate entry into the 
comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr. 
Victor Harabin, Head, Permit Unit, Port 
Operations, Plant Protection and 
Quarantine, APHIS, USDA, room 632, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8645.
SUPPLEMENTARY INFORMATION: 

Background
The Hawaiian Fruits and Vegetables 

regulations (contained in 7 CFR 318.13 
through 318.13-17, and referred to 
^elow as the regulations) govern, among 
other things, the interstate movement 
from Hawaii of avocados in a raw or 
unprocessed state. Regulation is 
necessary to prevent the spread of the 
Mediterranean fruit fly (Ceratitis 
capitata (Wied.)), the melon fly (Dacus 
cucurbitae (Coq.)), and the Oriental fruit 
fly (B actrocera dorsalis (Hendel)(Syn. 
Dacus dorsalis)}. These types of fruit 
flies are collectively referred to as Trifly.

The regulations allow avocados to be 
moved interstate from Hawaii to any 
destination in the United States only if, 
among other things, they have been 
treated in accordance with a treatment 
specified in either § 318.13-4d or 
§ 318.13—4e of the regulations. We are 
proposing to amend the regulations to 
allow avocados to be moved from 
Hawaii to Alaska without treatment, but 
subject to certain other conditions.

Based on host tolerance studies, we 
have determined that the treatments 
specified in §§318.13-4d and 318.13-4e 
are not commercially feasible for use on 
avocados. Section 318.13-4d provides 
for treatment of avocados by fumigation 
with methyl bromide at normal 
atmospheric pressure at the rate of 2 
pounds per 1,000 cubic feet for 4 hours 
at 70 °F. or above under certain 
conditions. This treatment causes

..... -  1 ...... ■ ■ ■ - ........ ■ - ....... -

pitting and internal and external 
discoloration, and reduces the shelf life 
of the avocado by 2-4 days, all of which 
adversely affect the marketability of the 
avocados. Section 318.13-4e provides 
for treatment of mature green avocados 
under conditions which include 
fumigation with methyl bromide at 
normal atmospheric pressure at the rate 
of 2 pounds per 1,000 cubic feet for 2Vz. 
hours at 70 °F. or above, followed by 
refrigeration for 7 days at fruit pulp 
temperature of 45 °F. or below. This 
treatment cannot be feasibly used 
because, after avocados are refrigerated 
for 7 days, there would not be a 
sufficient shelf life remaining for 
marketing them. For these reasons, 
avocados from Hawaii are not being 
treated and shipped interstate from 
Hawaii.

Although two hosts of Trifly are 
grown in Alaska (apples and pears), 
these pests of avocados could not 
become established in Alaska because 
the pests could not survive that State’s 
cold winters. We are therefore 
proposing to add a new § 318.13—4g to 
allow untreated avocados from Hawaii 
to be moved interstate to Alaska only, 
provided that certain conditions are met 
to help ensure that the avocados moved 
to Alaska are free from Trifly. We 
consider these conditions necessary, in 
addition to limiting movement only to 
Alaska, to minimize the risk to Alaskan 
apples and pears and to address the 
slight risk that some Hawaiian avocados 
might eventually move from Alaska to 
other States. The conditions we propose 
to require are discussed below.
Marking Requirements

The avocados would have to be 
packed in boxes clearly marked with the 
statement “Distribution limited to the 
State of Alaska.” This requirement 
would dissuade shippers and brokers 
from diverting cargo, and would alert 
cargo handlers and others who plight 
not be familiar with the restrictions of 
the regulations that the avocados are to 
be distributed only in Alaska.
Commercial Shipments

We believe that allowing only 
commercial shipments of avocados to be 
moved interstate from Hawaii to Alaska 
would be an added precaution to 
minimize the risk of introducing Trifly 
into the continental United States. Wild 
or “backyard” produce is generally 
grown under very different conditions 
than commercially produced produce 
(e.g. wild or backyard produce usually 
involves different varieties of produce 
and different cultivation techniques, 
little or no pest control, and a lack of 
sanitary controls during growing and
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packing). As a result, there is reason to 
believe that wild or backyard avocados 
would present a greater pest risk than 
commercially produced avocados. For 
these reasons, we propose that only 
commercial shipments of avocados be 
eligible for movement to Alaska. The 
term com m ercial shipm ent would be 
added to § 318.13—1, “Definitions,” to 
read as follows:

“Com m ercial shipm ent. Shipment 
containing fruits and vegetables that an 
inspector identifies as having been 
produced for sale or distribution in 
mass markets. Such identification will 
be based on a variety of indicators, 
including, but not limited to: Quantity 
of produce, type of packaging, 
identification of grower and packing 
house on the packaging, and documents 
consigning the shipment to a wholesaler 
or retailer.”

This definition is the same as the 
definition for commercial shipment that 
appears in 7 CFR 319.56-1, which 
pertains to the importation of fruits and 
vegetables from foreign countries.
Packing Requirements

We propose to require that the 
avocados be sealed in the packing house 
in Hawaii in boxes with a seal that will 
break when the box is opened. Such 
sealing would ensure that no avocados 
are removed from the boxes before they 
reach their final destination in Alaska. 
Animal and Plant Health Inspection 
Service (APHIS) inspectors would not 
allow any boxes with broken seals to be 
moved into or through the continental 
United States en route to Alaska.
Limited Ports

We propose to allow Hawaiian 
avocados to enter the continental United 
States only at the following ports: 
Portland, OR; Seattle, WA; or any port 
in Alaska. These ports would be 
convenient to shippers, but would be 
sufficiently distant from warmer areas of 
the continental United States more 
hospitable to Trifly. These ports are 
staffed by APHIS inspectors, who would 
inspect permits for movement, inspect 
the boxes of avocados to make sure that 
the boxes are intact and the seals are not 
broken, and supervise transloading of 
shipments.
Shipping Requirements

We propose to allow the avocados to 
be moved from Hawaii to Alaska only 
by air or ship and only if the boxes of 
avocados are in a sealed container. As 
defined in § 318.13—1 of the regulations, 
a sealed container is “[a] completely 
enclosed container designed for the 
storage and/or transportation of 
commercial air, sea, rail, or truck cargo,

and constructed of metal or fiberglass, 
or other similarly sturdy or 
impenetrable material, providing an 
enclosure accessed through doors that 
are closed and secured with a lock or 
seal. Sealed (sealable) containers used 
for sea shipments are distinct and 
separable from the means of conveyance 
carrying them when arriving in and in 
transit through the continental United 
States. Sealed (sealable) containers used 
for air shipments are distinct and 
separable from the means of conveyance 
carrying them before any transloading in 
the continental United States. Sealed 
(sealable) containers used for air 
shipments after transloading in the 
continental United States or for 
overland shipments in the continental 
United States may either be distinct and 
separable from the means of conveyance 
carrying them, or be the means of 
conveyance itself.”

The avocados would not be permitted 
to be commingled in the same sealed 
container with articles intended for 
entry and distribution in parts of the 
United States other than Alaska. This 
precaution would be necessary because 
the avocados may carry Trifly and 
commingling with articles not destined 
for Alaska would pose a pest risk.

It may be necessary for a shipper to 
transload shipments arriving at the ports 
of Portland, OR, or Seattle, WA. We are 
proposing to allow transloading only 
under certain conditions to help ensure 
that the shipments of avocados are not 
diverted en route to Alaska.

For shipments by sea, we would allow 
the avocados to be transloaded from one 
ship to another ship at the port of 
arrival, provided they remain in the 
original sealed container and that 
APHIS inspectors supervise the 
transloading. If the avocados must be 
stored before reloading, they must be 
kept in the original sealed container and 
must be in an area that is either locked 
or guarded at all times the avocados are 
present.

For shipments by air, we would allow 
the avocados to be transloaded from one 
aircraft to another aircraft. Containers 
for air shipments, unlike sea containers, 
often cannot practically be transferred to 
other aircraft either because of their size 
or configuration. This means that 
avocados shipped by air may have te be 
transloaded from the original shipping 
container into another container or 
directly into the hold of another aircraft. 
To accommodate this need, while at the 
same time providing adequate 
safeguards and supervision against 
diversion of the avocados, we are 
proposing that transloading of air 
shipments would be authorized only if 
the following conditions are met: (1)

The transloading is done into sealable 
containers; (2) the transloading is 
carried out within the secure area of the 
airport—i.e., that area of the airport that 
is open only to personnel authorized by 
the airport security authorities; (3) the 
area used for any storage of the 
shipment is within the secure area of 
the airport, and is either locked or 
guarded at all times the avocados are 
present. The avocados must be kept in 
a sealed container while stored in the 
continental United States en route to 
Alaska; and (4) APHIS inspectors 
supervise the transloading.

We are not proposing a requirement 
for sea shipments parallel to the 
requirement that the transloading and 
storage of air shipments must be carried 
out in the “secure area” of the airport. 
Airports have secure areas to protect 
against problems peculiar to airports 
(for example, hijackings). Sea ports do 
not normally have a secure area. Also, 
sealed containers for air shipments are 
usually made of a relatively flimsy 
material such as aluminum, while 
sealed containers for sea shipments are 
made of sturdier metal and are virtually 
tamper-proof. Therefore, we do not 
believe that the extra precaution would 
be necessary for sea shipments.

No transloading other than that 
described above would be allowed 
except under extenuating circumstances 
(such as equipment breakdown) and 
when authorized and supervised by an 
APHIS inspector. Because, practically 
speaking, landing facilities for aircraft 
are not located close enough to shipping 
docks to allow for direct transloading 
from an aircraft to a ship or from a ship 
to an aircraft, we are not including these 
options. Likewise, because of the 
distance between Portland or Seattle 
and Alaska, it would not be practical to 
ship the avocados to Alaska by truck or 
railcar. Therefore, we are not including 
the option that shipments may be 
transloaded from an aircraft or ship to 
a truck or railcar.
Limited Permit

We are proposing to require that 
shipments of avocados be accompanied 
from Hawaii to Alaska by a limited 
permit issued by an APHIS inspector in 
accordance With § 318.13-4(c) of the 
regulations. The limited permit would 
be issued only if the inspector examines 
the shipment and determines that the 
shipment has been prepared in 
compliance with the provisions we are 
proposing (for example, the boxes must 
be properly marked and sealed). A 
limited permit would provide a means 
of documenting the movement of the 
shipment following issuance of the 
limited permit. We believe this would
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be necessary to ensure that the avocados 
move in compliance with the 
regulations and to allow for 
documentation of violations.

A limited permit would be withdrawn 
by an APHIS inspector if the inspector 
determines that die holder of the permit 
has not complied with all the conditions 
under the regulations for the use of the 
limited permit. Provisions concerning 
removal of limited permits are located 
in § 318.13-16 of the regulations.

Currently, as a condition of issuance 
of a limited permit, persons wishing to 
move articles regulated under § 318.13 
must sign an agreement to, among other 
things, comply with the regulations for 
the movement of the regulated articles 
(stipulations of the compliance 
agreement are located in § 318.13-4(d) 
of the regulations). The primary purpose 
of requiring a compliance agreement is 
to allow persons operating under 
compliance agreements to be issued a 
block of limited permits or a limited 
permit stamp that they may apply to 
shipments themselves without having to 
wait for an inspector to examine every 
shipment. If a person violates any of the 
terms of the compliance agreement, the 
agreement will be withdrawn and an 
inspector will issue all limited permits 
individually for movement of regulated 
articles by that person.

As stated above, our proposal for the 
movement of avocados from Hawaii to 
Alaska would require the limited permit 
to be issued by an APHIS inspector after 
the inspector has examined the 
shipment and determined that the 
shipment has been prepared in 
compliance with the proposed 
provisions. We believe that direct 
supervision by an inspector would be an 
added precaution to ensure that the 
shipments of avocados are properly 
marked, sealed, and shipped in 
accordance with the regulations. Since 
this proposal would not allow shippers 
to be issued limited permits in blocks or 
a limited permit stamp, it does not 
appear necessary to require them to sign 
a compliance agreement.

Therefore, we are proposing several 
revisions to the current regulations in 
§ 318.13 regarding limited permits and 
compliance agreements to make the role 
of compliance agreements clear. We 
would amend § 318.13-4(c) by adding a 
new paragraph (c)(3) to state that 
limited permits may be issued by a 
person operating under a compliance 
agreement, except when the regulations 
specify that an inspector must issue the 
limited permit. Section 318.13-4(d),
“C om pliance a g r e e m e n ts currently 
states: “As a condition of issuance of a 
limited permit, or a certificate under 
paragraph (b) of this section for the

movement of regulated articles for 
which a compliance agreement is 
required, the person applying for the 
permit or certificate must sign a 
compliance agreement stipulating 
that * * We would amend 
§ 318.13-4(d) by adding the phrase 
“under paragraph (c)(3) of this section” 
after “limited permit.” The addition of 
the phrase would clarify that not all 
limited permits are issued under 
compliance agreements and would 
reference readers to the paragraph 
regarding issuance of a limited permit 
for which a compliance agreement is 
required.

In the definition of com pliance 
agreem ent, we would remove the 
references “§ 318.13-4(e)” and 
“§ 318.13-4g” because the proposed 
regulations in § 318.13-4g would not 
require a compliance agreement and 
§ 318.13-4(e) no longer exists in the 
regulations. The definition for lim ited  
perm it currently reads: “A document 
issued by an inspector for the interstate 
movement of regulated articles to a 
specified destination fori (1) 
Consumption, limited utilization or 
processing, or treatment in conformity 
with a compliance agreement; or (2) 
Movement into or through the 
continental United States in conformity 
with a transit permit.” We would revise 
this definition by adding “or a person 
operating under a compliance 
agreement” immediately after 
“inspector”, and by removing the 
phrase “in conformity with a 
compliance agreement” from paragraph
(1). These revisions would allow limited 
permits to be issued either by a person 
operating under a compliance 
agreement or by an inspector, according 
to the requirements for each regulated 
article.
Additional Revisions

We are proposing to make two 
additional revisions to the regulations to 
reflect the provisions of proposed 
§ 318.13-4g. We are proposing to add a 
paragraph to § 318.13-2, “Prohibited 
movement,” to state that avocados 
which have been moved to Alaska in 
accordance with proposed § 318.13-4g 
are prohibited movement from Alaska 
into or through other places in the 
continental United States, Guam, the 
Northern Mariana Islands, Puerto Rico, 
and the Virgin Islands of the United 
States. We are also proposing to add a 
paragraph to § 318.13-3, “Conditions for 
movement,” to stipulate that avocados 
may be moved interstate from Hawaii to 
Alaska if the provisions of § 318.13-4g 
are met, and if they are accompanied by 
a limited permit issued by an APHIS

inspector in accordance with §318.13- 
4(c).

Finally, we cire proposing to make a 
miscellaneous correction to the 
regulations in § 318.13-4f, which 
concern approval of irradiation 
treatments as a condition for 
certification of papayas for movement 
from Hawaii. Paragraph (b)(2)(iii) states 
that, in order to be approved, irradiation 
treatment facilities must complete a 
compliance agreement with APHIS as 
provided in § 318.13-4(e). However, the 
regulations regarding compliance 
agreements are now found in § 318.13- 
4(d). We would correct the reference in 
paragraph (b)(2)(iii) to reflect this 
change.
Executive Order 12866 and Regulatory 
Flexibility Act

This proposed rule has been reviewed 
under Executive Order 12866.

This proposed rule would allow 
untreated avocados to be moved 
interstate from Hawaii to Alaska. 
Avocados are not presently shipped 
from Hawaii to Alaska because required 
treatments do not make it economically 
feasible.

In 1992, the U.S. production of 
avocados, not including Hawaii, was 
approximately 290 million pounds. 
California produced approximately 86 
percent of this total, with the Hass 
variety accounting for about 85 percent 
of California’s production. The peak 
harvest season of the Hass variety is 
April through October. California 
supplied approximately 90 percent of 
Alaska’s 1992 avocado market.

In 1992, Hawaii produced 
approximately 700,000 pounds of 
avocados. Thus, Ha waif's total 
production was less than 0.3 percent of 
the total U.S. avocado production for 
that year. There are about 100 farms in 
Hawaii that produce avocados. All of 
these would be considered small 
entities (defined as having sales of less 
than $500,000 annually), as the total 
value in 1992 for Hawaiian avocados 
was only $322,000. The Sharwil variety 
accounts for about 75 percent of 
Hawaii’s avocado production. The peak 
harvest season for Sharwil avocados is 
November through May.

The proposed rule change would 
positively affect Hawaiian avocado 
producers by providing an economically 
feasible place for them to ship avocados 
when there is a surplus in production. 
Although almost all of Alaska’s 
avocados are supplied by California, the 
addition of a Hawaiian supply is 
unlikely to have a significant impact on 
Californian avocado producers. Before a 
suspension of shipments in 1992, the 
shipment of Hawaiian avocados to the
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mainland United States peaked at only
100,000 pounds. Further, Californian 
avocados (Hass variety) and Hawaiian 
avocados (Sharwil variety) have 
different peak production seasons. As a 
result, their importation would overlap 
very little. The shipment of Hawaiian 
avocados would allow Alaska to have a 
continuous and varied avocado supply.

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action would not 
have a significant economic impact on 
a substantial number of small entities.
Executive Order 12372

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.)
Executive Order 12778

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. If this proposed rule is 
adopted: (1) All State and local laws and 
regulations that are inconsistent with 
this rule will be preempted; (2) no 
retroactive effect will be given to this 
rule; and (3) administrative proceedings 
will not be required before parties may 
file suit in court challenging this rule.
Paperwork Reduction Act

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq .), the information collection or 
recordkeeping requirements included in 
this proposed rule have been approved 
by the Office of Management and 
Budget (OMB) under OMB control 
number 0579-0088.
List of Subjects in 7 CFR Part 318

Cotton, Cottonseeds, Fruits, Guam, 
Hawaii, Plant diseases and pests, Puerto 
Rico, Quarantine, Transportation, 
Vegetables, Virgin Islands.

Accordingly, 7 CFR part 318 would be 
amended as follows:

PART 318—HAWAIIAN AND 
TERRITORIAL QUARANTINE NOTICES

1. The authority citation for part 318 
would continue to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee, 
150ff, 1 6 1 ,1 6 2 ,164a, 167; 7 CFR 2.17, 2.51, 
and 371.2(c).

§318.13—1 [Amended]
2. Section 318.13—1 would be 

amended as follows:
a. In the definition for Com pliance 

agreement the phrase “§318.13-4(e),”

and the phrase “and § 318.13-4g” 
would be removed.

b. A definition for Com m ercial 
shipm ent would be added, in 
alphabetical order, as set forth below.

c. The definition for Lim ited perm it 
would be revised by adding the phrase 
“or a person operating under a 
compliance agreement” immediately 
following "inspector”, and by removing 
the phrase in conformity with a 
compliance agreement” from paragraph
(D.

§318.13-1 Definitions.
*. * • * * *

Com m ercial shipm ent. Shipment 
containing fruits and vegetables that an 
inspector identifies as having been 
produced for sale or distribution in 
mass markets. Such identification will 
be based on a variety of indicators, 
including, but not limited to: Quantity 
of produce, type of packaging, 
identification of grower and packing 
house on the packaging, and documents 
consigning the shipment to a wholesaler 
or retailer.
ft * *  *  ’ *

3. In § 318.13-2, the regulatory text of 
paragraph (a) would be redesignated as 
paragraph (a)(1) and a new paragraph
(a) (2) would be added to read as follows:

§318.13-2  Regulated articles.
(a) Prohibited m ovem ent.
(1) * * *
(2) Avocados which have been moved 

to Alaska in accordance with § 318.13- 
4g are prohibited movement from 
Alaska into or through other places in 
the continental United States, Guam, the 
Northern Mariana Islands, Puerto Rico, 
and the Virgin Islands of the United 
States.
*  *  *  i t  i t

4. In § 318.13-3, the text of paragraph
(b) would be redesignated as paragraph 
(b)(1) and a new paragraph (b)(2) would 
be added to read as follows:

§ 318.13-3 Conditions of movement. 
* * * * *

(b) To restricted destinations.
(1) * * *
(2) Avocados may be moved interstate 

from Hawaii to Alaska if the provisions 
of § 318.13-4g are met, and if they are 
accompanied by a limited permit issued 
by an APHIS inspector in accordance 
with § 318.13-4(c).
*  ̂ * * * * .

§318.13-4  [Amended]
5. Section 318.13-4 would be 

amended as follows:
a. A new paragraph (c)(3) would be 

added to read as set forth below.
b. Paragraph (d) would be amended 

by adding the phrase “under paragraph

(c)(3) of this section” immediately 
following the words “limited permit”.
§ 318.13-4 Conditions governing the 
issuance o f  certificates or lim ited  
perm its.
* * * * . *

(c) Lim ited perm its.
(1) * * *
(2) * * *
(3) Except when the regulations 

specify an inspector must issue the 
limited permit, limited permits may be 
issued by a person operating under a 
compliance agreement.
*  *  . *  *  *

6. In § 318,13-4f, paragraph (b)(2)(iii) 
would be amended by removing the 
phrase “§ 318.13-4(e)” and replacing it 
with “§ 318.13—4(d)”.

7. A new § 318.13-4g would be added 
to read as follows:

§ 318.13 -4g  Administrative Instructions 
governing movement of avocados from 
Hawaii to Alaska.

Avocados may be moved interstate 
from Hawaii to Alaska without being 
certified in accordance with § 318.13-4 
(a) or (b) only under the following 
conditions:

(a) Distribution an d m arking 
requirem ents. The avocados may be 
moved interstate for distribution in 
Alaska only, the boxes of avocados must 
be clearly marked with the statement 
“Distribution limited to the State of 
Alaska”, and the shipment must be 
identified in accordance with the 
requirements of § 318.13-6.

(b) Com m ercial shipm ents. The 
avocados may be moved in commercial 
shipments only. .

(c) Packing requirem ents. The 
avocados must have been sealed in the 
packing house in Hawaii in boxes with 
a seal that will break if the box is 
opened.

(d) Ports. The avocados may enter the 
continental United States only at the 
following ports: Portland, Oregon; 
Seattle, Washington; or any port in 
Alaska.

(e) Shipping requirem ents. The 
avocados must be moved either by air or 
ship and in a sealed container. The 
avocados may not be commingled in the 
same sealed container with articles that 
are intended for entry and distribution 
in any part of the United States other 
than Alaska. If the avocados arrive at 
either Portland, Oregon orlSeattle, 
Washington, they may be transloaded 
only under the following conditions:

(1) Shipm ents by sea. The avocados 
may be transloaded from one ship to 
another ship at the port of arrival, 
provided they remain in the original 
sealed container and that APHIS 
inspectors supervise the transloading. If
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the avocados are stored before 
reloading, they must be kept in the 
original sealed container and must be in 
an area that is either locked or guarded 
at all times the avocados are present.

(2) Shipm ents by air. The avocados 
may be transloaded from one aircraft to 
another aircraft at the port of arrival, 
provided the following conditions are 
met:

(i) The transloading is done into 
sealable containers;

(ii) The transloading is carried out 
within the secure area of the airport— 
i.e., that area of thé airport that is open 
only to personnel authorized by the 
airport security authorities;

(iii) The area used for any storage of 
the shipment is within the secure area 
of the airport, and is either locked or 
guarded at all times the avocados are 
present. The avocados must be kept in 
a sealed container while stored in the 
continental United States en route to 
Alaska; and

(iv) APHIS inspectors supervise the 
transloading.

(3) Exceptions. No transloading other 
than that described in paragraphs (e) (1) 
and (2) of this section is allowed except 
under extenuating circumstances (such 
as equipment breakdown) and when 
authorized and supervised by an APHIS 
inspector.

(f) Lim ited perm it. Shipments of 
avocados must be accompanied by a 
limited permit issued by an APHIS 
inspector in accordance with § 318.13- 
4(c) of this subpart. The limited permit 
will be issued only if the inspector 
examines the shipment and determines 
that the shipment has been prepared in 
compliance with the provisions of this 
section.

Done in Washington, DC, this 18th 
day of February 1994.
Patricia Jensen,
Acting Assistant Secretary, Marketing and 
Inspection Services.
(FR Doc. 94-4327 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-344»

Agricultural Marketing Service

7 CFR Part 944

[Docket No. FV-92-058-PR J

Fruits; Im port Regulations (Oranges); 
Proposed Reinstatement of Orange 
Import Grade Requirements

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Proposed rule.

SUMMARY: This proposed rule would 
reinstate, with minor revisions,

temporarily suspended minimum grade 
requirements for oranges imported into 
the United States. These requirements 
were temporarily suspended to provide 
the United States Trade Representative 
(USTR) adequate time to review 
contemplated changes in the import 
requirements. This proposed rule is 
needed so that imported oranges meet 
the same minimum grade requirements 
as those established for oranges under 
the marketing order covering Texas 
oranges.
DATES: Comments must be received by 
March 14,1994.
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this prqposed rule. 
Comments must be sent in triplicate to 
the Docket Clerk, Fruit and Vegetable 
Division, AMS, USDA, P.O. Box 96456, 
room 2523-S, Washington, DC 20090- 
6456, or by facsimile at 202-720-5698. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours.
FOR FURTHER INFORMATION CONTACT: 
Charles L. Rush, Marketing Specialist, 
Marketing Order Administration 
Branch, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2523-Si^ Washington, DC 20090-6456; 
telephone: 202-720-2431; or Belinda G. 
Garza, McAllen Marketing Field Office, 
USDA/AMS, 1313 East Hackberry, 
McAllen, Texas 78501; telephone: 210- 
682-2833.
SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under section 8e 
(7 U.S.C. Section 608e-l) of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to as the Act.
Section 8e of the Act provides that 
whenever specified commodities, 
including oranges, are regulated under a 
Federal marketing order, imports of 
these commodities into the United 
States are prohibited unless they meet 
the same or comparable grade, size, 
quality, or maturity requirements as 
those in effect for the domestically 
produced commodities. Section 8e also 
provides that whenever two or more 
marketing orders regulate the same 
commodity produced in different areas 
of the United States, the Secretary shall 
determine which area the imported 
commodity is in most direct 
competition with and apply regulations 
based on that area to the imported 
commodity. The Secretary has 
determined that oranges imported into 
the United States are in most direct 
competition with oranges grown in

Texas regulated under Marketing Order 
No. 906, and has found that the 
minimum grade and size requirements 
for imported oranges should be the same 
as those established for oranges under 
Marketing Order No. 906.

The Department is issuing this rule in 
conformance with Executive Order 
12866.

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This rule is not intended 
to have retroactive effect. This rule 
would not preempt any State or local 
laws, regulations, or policies, unless 
they present an irreconcilable conflict 
with this rule. There aré no 
administrative procedures which must 
be exhausted prior to any judicial 
challenge to the provisions of this rule.

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility.

Import regulations issued under the 
Act are based on those established 
under Federal marketing orders. Thus, 
this action should also have small entity 
orientation, and impact both small and 
large business entities in a manner 
comparable to rules issued under such 
marketing orders. There are about 20 
importers of oranges who would be 
subject to the proposed import grade 
requirement. Small agricultural service 
firms, which include importers, have 
been defined by the Small Business 
Administration (13 CFR 121.601) as 
those whose annual receipts are less 
than $3,500,000. A majority of these 
importers may be classified as small 
entities.

The minimum grade requirements 
specified in § 944.312 (7 CFR part 944) 
for oranges imported into the United 
States were in effect on a continuous 
basis prior to their suspension on 
October 24,1991 (56 FR 55983, October 
31,1991; 57 FR 2674, January 23,1992). 
These requirements were suspended to 
provide the USTR adequate time to 
review contemplated changes in the 
orange import requirements needed to 
reflect chánges in the minimum grade 
requirements for Texas oranges in
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§906.365 (7 CFR part 906) under 
Marketing Order No. 906.

This proposed rule would amend 
§ 944.312 (7 CFR 944.312; as amended 
at 58 FR 69185, December 30,1993; and 
corrected at 59 FR 4246, January 31, 
1994) to reinstate the minimum grade 
requirement of U.S. No. 2 for oranges 
imported into the United States. The 
proposed minimum grade requirement 
for imported oranges would be the same 
as the current minimum grade 
requirement for oranges grown in Texas 
under Marketing Order No. 906, and 
would be the same as the grade 
requirement in effect under § 944.312 
just prior to the grade requirement’s 
suspension on October 24,1991.

This proposed rule would also define 
the term “oranges”, to precisely identify 
the fruit covered by this import 
regulation.

This proposed rule also would change 
the minimum quantity exemption under 
the import regulation to 400 pounds of 
fruit per day. The minimum quantity 
exemption in the suspended import 
regulation was ten 7/10 bushel cartons 
(420 pounds). This proposed change 
would make the quantity exempted in 
the import regulation comparable to the 
quantity exempted from handling 
regulations under the marketing order 
for oranges grown in Texas.

The minimum size requirement 
currently in effect under § 944.312 
requiring that oranges imported into the 
United States be at least 26/i6 inches in 
diameter would remain in effect 
unchanged by this proposed rule.

According to the Department of 
Agriculture’s Foreign Agricultural 
Service, U.S. fresh orange imports 
during the 1992/93 season were well 
below the corresponding levels in the 
1991/92 season, reflecting record fresh- 
market domestic supplies. U.S. imports 
of fresh oranges during the 1992/93 
season (beginning November 1) through 
July 1993 totaled 10.4 million pounds, 
down 60 percent from the same period 
in 1991/92. In the previous five seasons 
(1987/88—1991/92) fresh orange imports 
varied greatly. In 1990/91, the late 
December 1990 freeze caused extensive 
damage to orange crops in California, 
and resulted in an unusually large 
quantity of imports for that season.
From 1987/88 through 1991/92, U.S. 
imports of fresh oranges ranged from a 
high of 137.3 million pounds in the 
1990/91 season, to a low of 17.2 million 
pounds in 1988/89, with an average of
53.0 million pounds per season.

Fresh U.S. orange imports typically 
come from five countries, with Mexico 
being the primary source followed by 
Morocco, Spain, Israel, and the 
Dominican Republic. In the 1991/92

9 1 s

season, Mexico accounted for 5.8 
million pounds or 17 percent of U.S. 
fresh orange imports. In comparison, 
1990/91 Mexico imports were 56.1 
million pounds or 41 percent of U.S. 
fresh market orange imports. From 
1987/88 through 1991/92, U.S. fresh 
orange imports from Mexico ranged 
from a low of 2.2 million pounds (1988/ 
89), to a high of 56.1 million pounds 
(1990/91), with a five year average of
18.0 million pounds per season.

In accordance with section 8e of the 
Act, the USTR has concurred with the 
issuance of this proposed rule.

Based on the above, the Administrator 
of the AMS has determined that this 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities.

This proposed rule reflects the 
Department’s appraisal of the need to 
reinstate the suspended orange import 
grade requirements and make the 
specified changes in the orange import 
regulation, as hereinafter set forth, to 
effectuate the declared policy of the Act.

A comment period of 15 days is 
deemed appropriate because the orange 
import grade requirements need to be in 
place as soon as possible, since oranges 
are currently being imported into the 
United States.
List of Subjects in 7 CFR Part 944

Avocados, Food grades and standards, 
Grapefruit, Grapes, Imports, Kiwifruit, 
Limes, Olives, Oranges.

For the reasons set forth in the 
preamble, 7 CFR part 944 is proposed to 
be amended as follows:

PART 944— FRUITS; IMPORT 
REGULATIONS

1. The authority citation for 7 CFR 
part 944 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 944.312 is revised to read 
as follows:

§ 944.312 Orange import regulation.
(a) Pursuant to section 8e (7 U.S.C. 

section 608e-l) of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and part 
944—Fruits; Import Regulations, the 
importation into the United States of 
any oranges is prohibited unless such 
oranges grade at least U.S. No. 2, and 
they are at least 2 6/i6 inches in 
diameter.

(b) The term “oranges” is defined as 
Citrus sinensis, Osbeck.

(c) The term “importation” means 
release from custody of the United 
States Customs Service.

(d) Terms and tolerances pertaining to 
grade and size requirements, which are

defined in the United States Standards 
for Grades of Oranges (Texas and States 
other than Florida, California, and 
Arizona) (7 CFR 51.680-714), shall be 
applicable herein.

(e) Any person may import up to 400 
pounds a day of oranges exempt from 
the requirements specified in this 
section.

(f) The Federal or Federal-State 
Inspection Service, Fruit and Vegetable 
Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, is designated as the 
governmental inspection service for 
certifying the grade, size, quality, and 
maturity of oranges imported into the 
United States. Inspection by the Federal 
or Federal-State Inspection Service with 
evidence thereof in the form of an 
official inspection certificate, issued by 
the respective service, applicable to the 
particular shipment of oranges, is 
required on all such imports. The 
inspection and certification services 
will be available upon application in 
accordance with the Regulations 
Governing Inspection, Certification and 
Standards of Fresh Fruits, Vegetables, 
and Other Products (7 CFR part 51), and 
in accordance with the regulation 
designating inspection services ajid 
procedure for obtaining inspection and 
certification (7 CFR part 944.400).

(g) Any oranges which fail to meet the 
import requirements, and are not being 
imported for purposes of consumption 
by charitable institutions, distribution 
by relief agencies, or processing into 
products; prior to or after reconditioning 
may be exported or disposed of under 
the supervision of the Federal or 
Federal-State Inspection Service with 
the costs of certifying the disposal of 
such oranges borne by the importer.

(h) The grade, size, quality, and 
maturity requirements of this section 
shall not be applicable to oranges 
imported for consumption by charitable 
institutions, distribution by relief 
agencies, or processing into products, 
but shall be subject to the safeguard 
provisions contained in § 944.350.

(i) The Secretary has determined that 
oranges imported into the United States 
are in most direct competition with 
oranges grown in Texas regulated under 
Marketing Order No. 906.

Dated: February 18,1994.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division. 
[FR Doc. 94-4235 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 3410-02-P
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Animal and Plant Health Inspection 
Service

9 CFR Part 95
[Docket No. 89 -174 -1]

Importation of Fetal Bovine Serum

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to remove 
the prohibition on the importation into 
the United States of fetal bovine serum 
from countries in which foot-and-mouth 
disease or rinderpest exists, and to 
establish conditions under which fetal 
bovine serum from those countries can 
be imported without presenting a 
significant risk of introducing disease 
into this country. We believe this action 
would provide additional sources of 
fetal bovine serum for use in this 
country without presenting a significant 
disease risk.
DATES: Consideration will be given only 
to comments received on or before April
26,1994.
ADDRESSES: Please send an original and 
three copies of your comments to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, room 804, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket No. 89 - 
174—1. Comments received may be 
inspected at USDA, room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Persons 
wishing to inspect comments are 
requested to call ahead on (202) 690- 
2817 to facilitate entry into the 
comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr. 
John H. Gray, Senior Staff Veterinarian, 
Import-Export Products Staff, National 
Center for Import-Export, Veterinary 
Services, APHIS, USDA, room 756, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-7885.
SUPPLEMENTARY INFORMATION:. 

Background
The regulations in 9 CFR part 95 

govern importation into the United 
States of certain animal byproducts, 
including blood serum and other blood 
products. Blood serum is that part of 
blood that is left after the blood cells are 
removed.

Fetal bovine serum (FBS) is that part 
of the blood from bovine fetuses that is 
left after the blood cells are removed. It 
is used in tissue culture media, to 
produce various pharmaceuticals and

biological products, such as vaccines, 
and cannot be derived synthetically.

Research laboratories and biologies 
manufacturers need a reliable, 
affordable, safe, and continuous supply 
of pathogen-free FBS. At times, the 
supply of domestically produced FBS is 
inadequate for the needs of the United 
States. Although FBS is available from 
outside the United States, many 
countries where FBS is available are 
countries in which foot-and-mouth 
disease (FMD), rinderpest, or bovine 
spongiform encephalopathy (BSE) 
exists. To guard against the introduction 
of these diseases into the United States, 
FBS is prohibited importation from 
countries where these diseases exist.

The prohibition on the importation of 
FBS from countries where BSE exists is 
set forth in 9 CFR 95.4. The prohibition 
on the importation of FBS from 
countries where FMD or rinderpest 
exists is set forth in 9 CFR part 94, 
which regulates, among other things, the 
importation into the United States of 
certain animal products to prevent the 
introduction into the United States of 
certain diseases. Section 94.2 prohibits, 
among other things, the importation of 
fresh, chilled, or frozen products, 
derived from ruminants, from countries 
in which FMD or rinderpest exists. 
Under this provision, the importation of 
FBS from countries in which either of 
these diseases exists is prohibited.

Foot-and-mouth disease and 
rinderpest virus in FBS is destroyed by 
gamma radiation. However, we do not 
know of any method of treating FBS that 
destroys the BSE agent and retains a 
usable product. We, therefore, propose 
to amend the regulations by adding a 
new § 95.17 to allow FBS to be imported 
under certain conditions, including 
treatment by irradiation in the United 
States, from countries in which FMD or 
rinderpest exists but in which BSE does 
not exist.

Under this proposal, preparing FBS 
for export from such countries would 
involve three steps. First, blood would 
be collected from bovine fetuses at a 
certified slaughtering plant, as 
explained below. Then, FBS would be 
derived from the blood through removal 
of the blood cells. Finally, the FBS 
would be processed by filtering, also as 
explained below. Each of these steps 
would be required to take place in the 
country from which the FBS is collected 
and exported. This helps ensure that the 
blood and FBS are not diverted to a 
country in which BSE exists and are not 
commingled with blood or FBS 
containing the BSE agent

Under § 95.17(b) of this proposal, FBS 
could be imported from a country in 
which FMD or rinderpest exists (as

listed in current § 94.1), but in which 
BSE does not exist (countries in which 
BSE exists are listed in current §94.18), 
provided, among other things, that the 
blood from which the FBS is derived is 
collected at a slaughter plant that is 
certified by the Food Safety and 
Inspection Service (FSIS) of the U.S. 
Department of Agriculture as eligible to 
export meat products into the United 
States under the Federal Meat 
Inspection Act {21 U.S.C. 601 et seq.) 
and the regulations in 9 CFR 327.2. To 
attain the eligibility described above, 
the facility may not commingle meat 
products from the country in which it 
is located with meat products of other 
countries. This would help ensure that 
the blood collected at the establishment 
is not commingled with blood from a 
country in which BSE exists. The strict 
standards for sanitation and inspection 
required of such establishments, would 
further help guarantee that FBS derived 
from blood collected there is free of 
BSE.

We are proposing to require in 
§ 95.17(b)(1) of this proposal that the 
FBS be derived from blood in the same 
country in which the blood is collected. 
As set forth in proposed § 95.17(bX3)(ii), 
the blood would also have to be 
certified as having been collected from 
fetuses: (1) Whose dams have passed 
ante m ortem  and post mortem  food 
safety inspections, conducted by a 
salaried veterinarian employed by the 
national government of die country of 
origin in which the cattle were 
slaughtered', and (2) whose dams did not 
originate from and had never transited 
a country in which BSE exists. The first 
requirement would help ensure that the 
FBS is free of diseases that might pose 
a health risk to livestock in the United 
States. The second requirement would 
provide added assurance that the FBS 
does not come from a fetus whose dam 
is affected with BSE. Because of the 
lengthy incubation period for BSE, in 
many cases 5 years or more, we believe 
it is necessary to require that the dam 
never have been in a country in which 
BSE exists.

Each slaughter plant that is certified 
by FSIS in a foreign country has an 
FSIS-issued establishment number. We 
are proposing to require that this 
number be included on the certification 
regarding the blood collected, discussed 
above. We are also proposing that this 
certification accompany the blood to the 
facility where it is processed to produce 
FBS, and then accompany the FBS to 
the United States. We believe these 
requirements are necessary to facilitate 
the traceback of FBS in cases where its 
origin may be in question, and to ensure 
that the blood from which it was
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processed was collected at an FSIS- 
certified establishment.

Proposed § 95.17(b)(3)(iii) would 
require that, after collection, the blood 
be shipped in leak-proof containers to a 
processing facility in the country in 
which the blood was collected. We are 
proposing that § 95.17(b)(4) of this 
proposal require that pre-importation 
processing include filtering the FBS 
through a 0.45 micron or smaller filter. 
Filtering helps to break up large 
particles in the serum, making later 
irradiation to kill the FMD and 
rinderpest viruses more even and, 
therefore, effective. We are further 
proposing in proposed § 95.17(b)(5) to 
prohibit the commingling of FBS with 
serum other than FBS collected at 
certified slaughtering establishments in 
the country in which the processing 
facility is located. Serum other than 
FBS, even that from a newborn calf, 
poses a significantly greater risk of 
containing disease agents at high levels, 
for which irradiation would be less 
effective.

Paragraphs 95.17(b) (6) and (7), as 
proposed, would require the importer of 
the FBS to obtain an import permit from 
the Animal and Plant Health Inspection 
Service (APHIS), and would require that 
the FBS be shipped to the United States 
in leak-proof containers from the 
country in which it was processed. 
Section 95.17(b)(7) would require that 
each container be identified by lot 
number. In § 95.1, we would define /of 
to mean FBS that is processed by 
filtering in the same production run and 
under the same conditions, and that is 
given an identification number at the 
time it is processed.

Upon arrival at the port of entry in the 
United States, the shipment of FBS 
would have to be inspected by an 
APHIS inspector, to confirm its identity, 
origin, and eligibility for importation 
into the United States. The shipment 
would then have to be placed under an 
official United States Department of 
Agriculture seal indicating agency- 
approved inspection, and be moved 
from the port of entry to an APHIS- 
approved irradiation facility1 to be 
irradiated.

Under § 95.17(c) of this proposal, an 
irradiation facility would be approved 
by APHIS after: (1) An APHIS inspector 
has inspected the facility and has 
determined that the irradiation facility 
has storage, sterilization, and 
recordkeeping capabilities adequate to

1 The names and addresses of approved 
irradiation facilities may be obtained from, and 
requests for approval may be made to, thé 
Administrator, c/o the Import-Export Products Staff, 
VS, APHIS, USDA, room 756, Federal Building,
6505 Belcrest Road, Hyattsville, MD 20782.

comply with the regulations; and (2) the 
owner or operator of the irradiation 
facility has entered into a compliance 
agreement with APHIS. By entering into 
a compliance agreement, the owner or 
operator would notify APHIS of his or 
her intent to comply with the 
regulations.

As set forth in proposed § 95.17(c)(2), 
the compliance agreement would 
require the owner or operator of the 
irradiation facility to notify APHIS, no 
later than the next business day after 
arrival of the imported FBS, of its 
arrival, origin, quantity, and scheduled 
date of irradiation. This would enable 
APHIS to confirm that the FBS had not 
been diverted after inspection at the 
port of importation. The owner or 
operator would also be required to store 
FBS that has not been irradiated in an 
area that is separate from irradiated 
FBS, in order to avoid commingling of 
treated and untreated material.

In addition, as set forth in proposed 
§ 95.17(c)(2), the owner or operator 
would be required: (1) To use a 
dosimeter to confirm completion and 
dose of treatment; (2) to release the 
product to the importer only after 
review of the dosimeter to confirm that 
the serum received the required dosage;
(3) to maintain records of irradiated FBS 
for at least 2 years and make them 
available to APHIS inspectors upon 
request during normal business hours; 
and (4) to allow APHIS inspectors to 
make unannounced inspections of the 
facility. These requirements would 
enable APHIS to confirm that FBS 
treated at the facility has received a 
dosage of radiation sufficient to 
inactivate any FMD or rinderpest virus 
that might have been present.

Under § 95.17(d) of our proposal, 
approval of an irradiation facility, and 
the compliance agreement required for 
approval, would be effective for one 
year. To renew approval, irradiation 
facilities would have to renew the 
compliance agreement, and undergo 
reinspection, on an annual basis.
Sectioh 95.17(e) of the proposed 
regulations includes criteria for deflial 
or withdrawal of approval of a facility 
and for the cancellation of a compliance 
agreement, and procedures by which an 
owner or operator could appeal such a 
denial, withdrawal, or cancellation.

Under § 95.17(b)(9) of our proposal, 
the FBS would have to be irradiated 
with a minimum of 2.2 megarads of 
gamma radiation at dry ice temperature. 
Research has determined that 2.2 
megarads of gamma radiation at dry ice 
temperature is adequate to inactivate

any FMD and rinderpest virus present.2 
The FBS could not be released until the 
irradiation process was completed.

Section 95.17(b)(10) of this proposal 
would require that, upon completion of 
the irradiation, a certificate of treatment 
for each lot of FBS be issued to the 
importerby the irradiation facility. The 
certificate would have to include the 
following information: The USDA 
import permit number; the country of 
origin of the FBS; the lot number of the 
FBS; the quantity of irradiated FBS in 
the consignment; and the date the FBS 
was irradiated. Importers, as well as 
irradiation facilities, would be required 
to keep FBS treatment certificates for 2 
years, and would be required to make 
them available during normal business 
horns to APHIS inspectors upon 
request. The information on these 
documents would prove valuable in the 
event of a disease outbreak to confirm 
that imported FBS was treated as 
required by the regulations.
Miscellaneous

We are proposing to revise the 
definition of inspector in § 95.1. 
Currently, inspector is defined as an 
inspector of Veterinary Services. 
However, Veterinary Services is just one 
unit of APHIS responsible for 
conducting inspections under the 
regulations. We are, therefore, proposing 
to define inspector as an APHIS 
inspector. We are also proposing to add 
a definition of fetal bovine serum, to 
read “that part of the blood from bovine 
fetuses that remains after the blood cells 
are removed.”

We are also proposing to redesignate 
footnote numbers in part 95 to conform 
with Federal Register style guidelines, 
and are removing a duplicative footnote. 
We are also proposing to make a 
nonsubstantive change to the definition 
of Animal and Plant Health Inspection 
Service.

Addition of Regulatory Authority
Under this proposed rule, §§ 136 and 

136a of title 21 of the United States 
Code (21 U.S.C. 136 and 136a) are being 
added to the authority citation for part 
95. Sections 136 and 136a concern 
additional inspection services and the 
collection of fees for inspection services.
Executive Order 12866 and Regulatory 
Flexibility Act

This proposed rijle has been reviewed 
under Executive Order 12866.

In accordance with 5 U.S.C. 603, we 
have performed an Initial Regulatory

2 Literature regarding this research can be 
obtained by writing to the person listed under FOR 
FURTHER INFORMATION CONTACT.
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Flexibility Analysis regarding the 
impact of this proposed rule on small 
entities. This proposed action may have 
a significant economic impact on a 
substantial number of small entities. 
However, we do not currently have all 
the data necessary for a comprehensive 
analysis of the effects of this rule on 
small entities. Therefore, we are inviting 
comments concerning potential impacts. 
In particular, we are interested in 
determining the number and kind of 
small entities that may incur benefits or 
costs from implementation of this 
proposed rule.

In accordance with 21 U.S.C. 111, the 
Secretary of Agriculture is authorized to 
promulgate regulations to prevent the 
introduction or dissemination of any 
contagious, infectious, or communicable 
disease of animals from a foreign 
country into the United States. Under 
specified conditions, this proposed rule 
would allow the importation of FBS 
from countries in which FMD or 
rinderpest exists, but in which BSE does 
not exist. We believe that FBS can be 
imported from such countries under 
specified conditions without presenting 
a significant disease risk.

The United States currently imports 
FBS from countries in which FMD or 
rinderpest does not exist. Although 
official statistics are not maintained on 
these imports, available estimates 
suggest that current imports range from
75,000 to 130,000 liters annually. 
Estimates regarding the additional 
quantity of FBS likely to be imported as 
a result of this proposed rule are 
unavailable.

Under this proposed rule, FBS 
imported from countries in which FMD 
and rinderpest exist would be subject to 
irradiation upon import into the United 
States. Current costs for irradiation run 
approximately $12.50 per liter. These 
costs are based on irradiation facilities 
working at full capacity. Costs per liter 
could be higher if the irradiation were 
carried out at facilities operating at less 
than full capacity.

The cost of the APHIS inspections of 
irradiation facilities that would be 
required under this proposed rule 
would be subject to user fees paid by the 
facilities. We expect that these costs 
would be passed on to importers 
through fees charged for irradiation. 
However, at present, estimates of how 
many facilities would request approval 
to irradiate FBS from countries in which 
FMD or rinderpest efldsts are 
unavailable.

Official U.S. production data for FBS 
are unavailable; however, available 
estimates suggest that production ranges 
from 200,000 to 250,000 liters annually. 
Fetal bovine serum is used in the United

States for research purposes, in the 
production of a variety of 
pharmaceuticals and biological 
products, such as vaccines. The cost of 
FBS in the United States ranges from 
$200 to $500 per liter.

In general, increases in imports of 
FBS would tend to lower U.S. prices for 
the serum. Users of FBS such as 
research laboratories and vaccine 
producers would benefit from these 
lower prices. Increased revenue might 
accrue to FBS producers/importers if 
the percentage increase in quantity sold 
exceeded the percentage decrease in 
price. Without information on the 
sensitivity of demand on price 
(elasticity), it is not possible to project 
actual changes in price.

In 1987, the last year for which U.S. 
Department of Commerce Census 
information was available, 241 
establishments m the United States 
produced biological products such as 
bacterial and viral vaccines, toxoids, 
and analogous products, as well as 
serums, plasmas, and other blood 
derivatives for human and veterinary 
use. Establishments using FBS would be 
among these establishments. Of these 
24l establishments, 32 percent employ 
less than 10 persons, 43 percent employ 
10 to 49 persons, 13 percent employ 50 
to 99 persons, 10 percent employ 100 to
499 persons, and 2 percent employ over
500 persons.

A total of 732 establishments 
produced pharmaceutical preparations 
for both human and veterinary use in '  
1987. Establishments using FBS were 
among these 732 firms. Of these 732 
establishments, 36 percent employed 
less than 10 persons, 30 percent 
employed 10 to 49 persons, 9 percent 
employed 50 to 99 persons, 17 percent 
employed 100 to 499 persons, and 8 
percent employed over 500 persons.

This proposed rule contains 
paperwork and recordkeeping 
requirements. Under this proposed rule, 
importers of FBS would be required to 
apply for and receive an import permit 
from APHIS. Irradiation facilities that 
irradiate FBS imported under this 
proposed rule would be required to 
certify to die importer that the required 
treatment was carried out. Both the 
irradiation facilities and the importers 
of the FBS would be required to retain 
the records of treatment for 2 years. A 
salaried veterinarian in the country from 
which the FBS is imported would be 
required to certify that the blood 
collected came from fetuses whose dams 
had passed ante m ortem  and p ost 
m ortem  inspections, and whose dams 
were not from, and had never transited, 
a country where BSE exists.

The alternatives to this proposed rule 
would be to take no action or to allow 
the importation of FBS from countries 
in which FMD or rinderpest exists 
under conditions other than those 
specified in this proposal. We do not 
consider taking no action a reasonable 
alternative, because we believe it would 
unnecessarily limit the supply of FBS 
available in this country. We also do not 
consider importation under conditions 
other than those proposed a viable 
option, because we believe the proposed 
conditions are necessary to ensure that 
FBS imported into this country does not 
pose the risk of introducing FMD, 
rinderpest, or BSE.
Executive Order 12778

This proposed rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. If this proposed rule is 
adopted: (1) All State and local laws and 
regulations that are inconsistent with 
this rule will be preempted; (2) no 
retroactive effect will be given to this 
rule; and (3) administrative proceedings 
will not be required before parties may 
file suit in court challenging this rule.
Paperwork Reduction Act

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C 3501 
et seq .), the information collection or 
recordkeeping requirements included in 
this proposed rule will be submitted for 
approval to the Office of Management 
and Budget. Please send written 
comments to the Office of Information 
and Regulatory Affairs, OMB, Attention: 
Desk Officer for APHIS, Washington, DC 
20503. Please send a copy of your 
comments to: (1) Chief, Regulatory 
Analysis and Development, PPD, 
APHIS, USDA, room 804, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, and (2) 
Clearance Officer, OfRM, USDA, room 
404-W, 14th Street and Independence 
Avenue SW., Washington, DC 20250.
List of Subjects in 9 CFR Part 95

Animal feeds, Hay, Imports,
Livestock, Reporting and recordkeeping 
requirements, Straw, Transportation.

Accordingly, 9 CFR part 95 would be 
amended as follows:

PART 95-SAN1TARY CONTROL OF 
ANIMAL BYPRODUCTS (EXCEPT 
CASINGS), AND HAY AND STRAW, 
OFFERED FOR ENTRY INTO THE 
UNITED STATES

If. The authority citation for part 95 
would be revised to read as follows:

Authority: 21 U.S.C. I l l ,  136, and 136a; 31 
U.S.C. 9701; 7 CFR 2.17, 2.51, and 371.2(d).
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2. In § 95.1, the definitions of Animal 
and Plant Health Inspection Service and 
inspector would be revised, and 
definitions of fetal bovine serum and lot 
would be added, in alphabetical order, 
to read as follows:

§95.1 Definitions.
* * * * *

Animal and Plant Health Inspection 
Service (APHIS) means the Animal and 
Plant Health Inspection Service of the 
United States Department of 

i Agriculture.
! * *  *  it  it

1 Fetal bovine serum means that part of 
the blood from bovine fetuses that 
remains after the blood cells are 
removed. v
* ★  -it i t  h

Inspector means an APHIS inspector. 
Lot means fetal bovine serum that is 

processed by filtering in the same 
production run and under the same 
conditions, and that is given an 
identification number at the time it is 
processed.
* * * * *

§95.4 {Amended]
3. In § 95.4, paragraph (d)(1), footnote

2 would be removed and its reference in 
the regulatory text would be changed to 
footnote 1.

§§ 95.5,95.7,95.9,95.26,95.28 IAmended]
4. In part 95, footnote numbers and 

their references in the text would be 
redesignated as follows:

a. In § 95.5, paragraph (c), footnote 1 
would be redesignated as footnote 2;

b. In § 95.7, paragraph (c), footnote 1 
would be redesignated as footnote 3;

c. In § 95.9, paragraph (c), footnote 1 
would be redesignated as footnote 4; 
and

d. In §95.26, paragraph (c)(3), 
footnote 2 would be redesignated as 
footnote 7.

§§95.17 through 95.28 [Redesignated as 
§§95.18-95.29]

5. Sections,95.17 through 95.28 would 
be redesignated §§ 95.18 through 95.29, 
respectively.

6. A new § 95.17 would be added to
read as follows: *

§95.17 Fetal bovine serum.
(a) Fetal bovine serum (FBS) from 

countries where bovine spongiform 
encephalopathy exists, as listed in 
§ 94.18 of this chapter, may not be 
imported into the United States.

fb) FBS from countries where foot- 
and-mouth disease or rinderpest exists, 
as listed in § 94.1 of this chapter, may 
be imported into the United States only 
if the following conditions are met:

(1) The FBS is derived from blood in 
the same country in which the blood is 
collected;

(2) The country in which the FBS is 
derived from the blood is free of bovine 
spongiform encephalopathy (BSE);

(3) The FBS is derived from blood that 
was:

(i) Collected at a slaughter plant 
certified by the Food Safety and 
Inspection Service of the United States 
Department of Agriculture as eligible to 
export meat products into the United 
States under the Federal Meat 
Inspection Act (21 U.S.C. 601 et seq .) 
and the regulations in 9 CFR 327.2;

(ii) Certified as having been collected 
from fetuses whose dams were 
determined through ante m ortem  and 
post mortem  inspections to be éligible to 
be used for food, and whose dams did 
not originate from and never transited a 
country where BSE exists. The 
certification and inspections must be 
carried out by a salaried veterinarian 
employed by the national government of 
the country in which the dams were 
slaughtered. The certification must 
include the slaughter plant’s FSIS- 
issued establishment number; and

(iii) Shipped in leak-proof containers, 
accompanied by the certification issued 
at the slaughter plant, to a facility 
within the country where it was 
collected, for pre-importation 
processing;

(4) The FBS is processed by filtering 
it through a 0.45 micron or smaller 
filter;

(5) The FBS is not commingled with 
serum other than FBS from slaughter 
plants that are in the same country as 
the processing plant and that are 
certified as described in paragraph 
(b)(3)(i) of thissectiôn;

(6) The importer of the FBS obtains a 
United States Veterinary Permit for 
Importation and Transportation of 
Controlled Materials and Organisms and 
Vectors under part 122 of this chapter 
by filing a permit application on VS 
form 16—3.5 The permit application 
must include the name and complete 
street address of the irradiation facility 
at which the FBS will be irradiated in 
the United States;

(7) The FBS is shipped from the 
country in which it was processed to the 
United States in leak-proof containers 
that are each identified by lot number, 
and that are accompanied by the 
certification, or a copy of the 
certification, issued at the slaughter 
plant in accordance with paragraph 
(b)(3)(ii) of this section;

(8) Upon arrival at the United States 
port of entry, the FBS is inspected by an

5 See footnote 1 to §95.4.

inspector, placed under an official 
Department seal, and moved from the 
port of entry to an irradiation facility 
approved in accordance with paragraph
(c) of this section;*

(9) At the irradiation facility, the FBS 
is irradiated with a minimum of 2.2 
megarads of gamma radiation at dry ice 
temperature;

(10) Following the irradiation, the 
irradiation facility issues to the importer 
a certificate of treatment for each lot of 
FBS that includes the following 
information:

(i) The USDA import permit number,
(11) The country of origin of the FBS;
(iii) The lot number of the FBS;
(iv) The quantity of irradiated FBS in 

the consignment;
(v) The date the FBS was irradiated; 

and
(11) Importers of FBS and approved 

irradiation facilities must retain FBS 
irradiation certificates of treatment for 2 
years following the treatment. These 
records must be made available to 
inspectors upon request during normal 
APHIS business hours.

(c) An irradiation facility will be 
- approved by APHIS when the following 
conditions are met:

(1) An inspector has inspected the 
facility and has determined that the 
facility has storage, sterilization, and 
recordkeeping capabilities adequate to 
meet the conditions set forth in 
paragraph (c)(2) of this section; and

(2) The owner or operator of the 
irradiation facility has entered into a 
compliance agreement in which the 
owner or operator agrees to comply with 
the following requirements:

(i) To notify APHIS no later than the 
next business day following arrival of 
the FBS at the facility, of its arrival, 
origin, quantity, and scheduled date of 
irradiation;

(ii) To store all FBS untreated by 
radiation in an area separate from FBS 
that has been treated with radiation, so 
as to avoid commingling of containers of 
treated and untreated FBS; m

(iii) To use a dosimeter to confirm 
completion and dose of treatment in 
accordance with paragraph (b)(9) of this 
section;

(iv) To release the product to the 
importer only after review of the 
dosimeter to confirm that the serum 
received the required dose of radiation;

(v) To maintain records of irradiated 
FBS for at least 2 years and make them 
available to inspectors during normal 
business hours; and

*The names and addresses of approved 
irradiation facilities may be obtained from, and 
requests for approval may be made to, the 
Administrator, c/o the Import-Export Products Staff, 
VS, APHIS, USDA, Federal Building, 6505-Belcrest 
Road, Hyattsville, MD 20782.
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(vi) To allow inspectors to make 
unannounced inspections of the facility.

(d) Approval of an irradiation facility, 
and the compliance agreement required 
under paragraph (c)(2) of this section, 
are effective for one year, unless 
withdrawn or canceled under paragraph
(e) of this section. In order to renew 
approval, irradiation facilities must, on 
an annual basis, renew the compliance 
agreement and undergo reinspection.

(e) Approval of an irradiation facility 
may be denied or withdrawn, and any 
compliance agreement entered into 
under this section may be canceled, 
orally or in writing, if:

(1) An inspector determines that a 
facility or its owner or operator does not 
meet or has not complied with the 
requirements of this section;

(2) The operator or a person 
responsibly connected with the business 
of the irradiation facility has committed 
any act involving fraud, bribery, 
extortion, smuggling, or any other act 
involving a lack of integrity needed for 
the conduct of operations affecting the 
irradiation of FBS, as determined by the • 
Administrator.

(f) For the purposes of this section, a 
person shall be deemed to be 
responsibly connected with the business 
of the quarantine facility if such person 
has an ownership, mortgage, or lease 
interest in the facility’s physical plant, 
or if such person is a partner, officer, 
director, holder or owner of 10 per 
centum or more of its voting stock, or 
an employee in a managerial or 
executive capacity.

(g) If the denial, cancellation, or 
withdrawal is oral, such action and the 
reasons for the action shall be confirmed 
in writing as promptly as circumstances 
allow. Any owner or operator whose 
facility has been denied approval, 
whose facility’s approval has been 
withdrawn, or whose compliance 
agreement has been canceled, may 
appeal the decision, in writing, within 
10 days after receiving written 
notification of the denial, withdrawal, 
or cancellation. The appeal must state 
all of the facts and reasons upon which 
the person relies to show that the 
approval was wrongfully denied or 
withdrawn, or that the compliance 
agreement was wrongfully canceled. As 
promptly as circumstances allow, the 
Administrator will grant or deny the 
appeal, in writing, stating the reasons 
for the decision. A hearing will be held 
to resolve a conflict as to any material 
fact. Rules of practice concerning the 
hearing will be adopted by the 
Administrator.

Done in Washington, DC, this 18th day of 
February, 1994.
Patricia Jensen,

' Acting Assistant Secretary, Marketing and ; 
Inspection Services.
[FR Doc. 94 -4326  Filed 02-24-94 ; 8:45 am] 
BILLING CODE 3410-34-P

NUCLEAR REGULATORY 
COMMISSION

10 CFR Part 20 

RIN 3150—A E90

Disposal of Radioactive Material by 
Release into Sanitary Sewer Systems

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Advance notice of proposed 
rulemaking.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is seeking 
information to determine whether an 
amendment to its regulations governing 
the release of radionuclides from 
licensed nuclear facilities to sanitary 
sewer systems is needed. The potential 
rulemaking would revise the approach 
to limiting the release of radioactive 
materials into sanitary sewer systems by 
licensed nuclear facilities based on 
current sewer treatment technologies. 
This advance notice of proposed 
rulemaking is being issued to invite 
comments^ information, and 
recommendations from interested 
parties on the issues that have been 
identified as candidates for 
consideration as part of this rulemaking. 
DATES: The comment period expires 
May 26,1994. Comments received after 
this date will be considered if it is 
practical to do so, but the Commission 
is able to assure consideration only for 
comments received on or before this 
date.
ADDRESSES: Mail comments to: The 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch.

Deliver comments to: 11555 Rockville 
Pike, Rockville, Maryland, between 7:45
a.m. and 4:15 p.m. Federal workdays.

Examine copies of comments received 
at: The NRC Public Document Room, 
2120 L Street NW. (Lower Level), 
Washington, DC.

Copies of NUREG/CR—5814, which 
supports this advance notice, may be 
purchased from the Superintendent of 
Documents, U.S. Government Printing 
Office, P.O. Box 37082, Washington, DC 
20013—7082. Copies are also available 
from the National Technical Information

Service, 5285‘Port Royal Road, 
Springfield, VA 22161. A copy is also 
available for inspection and/or copying, 
for a fee, at the NRC Public Document 
Room, 2120 L Street, NW. (Lower 
Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dr. 
George E. Powers, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3747.
SUPPLEMENTARY INFORMATION: 

Background
The Nuclear Regulatory Commission 

regulates the release of radioactive 
material by licensees into sanitary sewer 
systems under 10 CFR part 20. The basis 
for the NRC’s sewer release 
requirements was established over 35 
years ago. The NRC and Agreement 
States have become aware of instances 
where radioactive material has been 
detected in sewage treatment systems. 
Examination of several of these cases 
led the Commission to modify the 
requirements for disposal of radioactive 
materials into sanitary sewers as part of 
the revised standards for protection 
against radiation added to 10 CFR part 
20 (56 FR 23360; May 21,1991). In 
particular, the Commission removed the 
provision (except for the case of 
biologically dispersible materials) 
which allowed the disposal of 
dispersible materials into sewers 
because it appeared that dispersible, but 
insoluble materials, were generally 
implicated in the sewer sludge 
contamination cases. In addition, the 
concentrations allowed for various 
radionuclides released to sewers were 
reduced by a factor of 10, as part of an 
overall reduction in effluent release 
limits. The concentrations listed in 
Table 3 of appendix B to 10 CFR part 
20 were calculated on the basis of a 5 
mSv (500 mrem) dose via ingestion of 
material at the discharge point from the 
licensee. The concentrations listed in 
Table 3 were considered reasonable 
since it is- unlikely that any individual 
would actually consume water at the 
point of discharge and since dilution 
from additional contributions within the 
sanitary sewer would likely reduce 
levels to well below the 1 mSv (100 
mrem) annual dose limit for members of 
the public. The provisions permitting 
the release of soluble material and the 
total quantities of material which could 
be released in any one year were 
retained in the revision to 10 CFR part
20.

These provisions have been effective 
since June 1991. However, licensees 
have until January 1,1994, to comply 
with the requirements. In promulgating
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the revised standards for protection 
against radiation, the NRC 
acknowledged that additional 
information was necessary regarding 
potential pathways of exposure and 
radiation doses that could result from 
releases into sanitary sewers, 
particularly in light of new sewerage 
treatment systems that further 
concentrate solids and are used by large 
municipalities. The NRC is publishing 
this advance notice to obtain public 
comment on a number of issues 
associated with the release of 
radioactive material to sewer systems. 
This information will be used in 
evaluating what additional changes to 
the requirements in 10 CFR part 20 may 
be necessary. This information will also 
be used in assessing the impacts of the 
various options that may be available for 
imposing any necessary additional 
requirements.
Discussion-

There are approximately 15,000 sewer 
treatment plants (STPs) in the United 
States and 23,000 specifically licensed 
users of radioactive materials, it is not 
uncommon for several licensed 
radioactive materials users to discharge 
radioactive waste materials into the 
same sewerage system. Sewage 
treatment plants (STP) vary in size 
(capacity) from less than 1 million 
gallons per day (gpd) to over 1 billion 
gpd. A capacity of 1 million gpd would 
serve about 5000 people and a few small 
commercial users. A 1 billion gpd 
facility would accommodate a 
population of about 5 million people 
and a substantial industrial base. The 
sewage treatment process, the size of the 
sewage treatment facility, and the 
amount, as well as the physical and 
chemical form, of the radioactive 
materials released to the sewer system 
can have a significant effect on the fate 
of the radioactive materials in the 
process and the final concentrations of 
materials in the sewer sludge or ash.

A number of incidents of radioactive 
material contamination and 
reconcentration have occurred. A 
description of some of these cases is 
included at the end of this notice. It 
should be noted that each of thèse cases 
occurred prior to implementation of the 
revised part 20 limits for releases of 
radioactive material to sewer systems.

In 1989, the NRC contracted with 
Battelle, Pacific Northwest Laboratories 
(PNL), to study situations where 
radioactivity has been reported in sewer 
systems or sewer treatment sludge. The 
results of the PNL study were published 
in May 1992 as NUREG/CR-5814, 
Evaluation o f  Exposure Pathways to 

Man from Disposal o f  Radioactive

M aterials Into Sanitary Sew er System s." 
NUREG/CR-5814 includes information 
on sewage treatment and disposal 
practices, and exposure pathways and 
scenario analysis, based on case studies 
of situations where radioactive 
contamination has been reported in 
sewer systems or in sewer treatment 
sludges.

The PNL study performed theoretical 
modeling of most types of licensee 
radioactive discharges, except for 
excreta from individuals undergoing 
medical diagnostic or therapeutic 
administrations of radioactive material, 
which are exempt from regulation under 
§ 20.2003. Modeling scenarios estimated 
the exposure to individuals at the sewer 
treatment facility and as a result of 
various uses of sewage sludges resulting 
from treatment. The results of the study 
predicted doses of 0.2 to 93 mrem/yr 
total effective dose equivalent (TEDE). 
The assumptions used in the study were 
that all material was released at the part 
20 limit and subsequently 
reconcentrated. Thus, the doses 
calculated represent an upper bound of 
possible doses to actual individuals.
Request for Information and Comment

The Commission requests comments 
and information on a number of issues 
related to requirements for disposal of 
radioactive material into sanitary 
sewers. This request for comments and 
information is in the context of 
evaluating the options which may be 
available to the Commission to provide 
additional or alternative means of ✓  
regulatory control over releases into 
sanitary sewers. The comments and 
information which will be particularly 
useful are those related to the impacts 
of various alternatives for each issue, 
including impacts on various types of 
licensees such as biomedical and 
university research licensees.
(1) Form o f the M aterial fo r  D isposal

The standards for protection against 
radiation in 10 CFR part 20 permit the 
disposal of materials into the sanitary 
sewer if they are soluble or readily 
dispersible biological materials.
Formerly, the release of dispersible non- 
biological material was permitted. At 
the time of publication of the 1986 
proposed rule (51 FR 1092; January 9, 
1986) for the revised standards for 
protection against radiation, the 
Commission had proposed that only 
soluble materials be permitted for 
disposal into sanitary sewers. The 
Commission received significant 
comment at that time regarding the 
practice of research institutions to use 
sewer disposal as the preferred 
alternative for disposal of tissue samples

over incineration. As a result, the May
21,1991, final rule allows readily 
dispersible biological material to be 
released but prohibits the release of any 
non-biological insoluble material.

The Commission recognizes that new 
technologies for sewer treatment are 
currently under development, such as 
the emerging mesocosm-based 
treatments which use bioprocessors to 
neutralize sludge. These bioprocessors 
can be selected with unique abilities to 
selectively reconcentrate specific heavy 
metals and organics. In the 
consideration of new requirements, the 
Commission invites comments on to 
what extent and how the regulations 
should take into account the 
technologies for processing sewage 
including technologies such as 
bioprocessing or ion-exchange.

Coincident with publication of this 
advance notice, the Commission has 
initiated contract support to analyze 
typical water treatment processes, 
which includes determining how the 
solubility of materials in influent to a 
treatment plant may be changed in a 
way that affects the potential dose to 
members of the public. One possible 
outcome of this analysis could result in 
modified restrictions regarding the 
forms of materials suitable for disposal. 
Comments on the potential impacts on 
licensee’s operations associated with 
any additional restrictions regarding the 
forms of materials suitable for dispersal 
are solicited,
(2) Total Quantity o f M aterial

In the May 21,1991, final rule, the 
Commission did not change the total 
quantity of radioactive materials which 
could be released into sanitary sewers.
In brief, the limits are 185 GBq (5 Ci) of 
3H, 37G Bq{l Ci) of “ C,. and 37 GBq 
(1 Ci) of all other radioactive materials 
combined to be released into a sanitary 
sewer by a licensed nuclear facility in 
a year provided the licensee complies 
with the other requirements of 10 CFR 
20.2003. The use of a total quantity limit 
has been a long-standing requirement 
and was originally included to address 
concerns regarding the possibility for 
reconcentration. The Commission 
solicits comments regarding the 
acceptability of this approach, and 
whether a total quantity to be released 
should be specified or otherwise 
limited. As an alternative, the 
Commission solicits comments on an 
approach which might limit the total 
quantity of each radionuclide, such as 
some multiple of the annual limit of 
intake values or the related exempt 
quantities published in 10 CFR part 30. 
This alternative approach could have 
the advantage of specifying a total
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quantity limit, concentration and form 
requirement based upon the biokinetics 
and health risk for each radionuclide. In 
particular, the Commission solicits 
comments on the potential impacts on 
licensee’s operations associated with 
further restrictions on the total quantity 
of radioactive material which could be 
released during a year.

The Commission also invites 
comments on whether the total quantity 
of radionuclides that may be released to 
a sanitary sewer by a licensed nuclear 
facility should take into consideration 
the capacity and treatment methods 
used by the water treatment plant that 
serves the licensee, and whether 
consideration should be given to the fact 
that many licensed facilities may 
discharge into the same sewer treatment 
plant. In this regard, the Commission is 
interested in comments on the 
practicality of these approaches.

The NRC has also received a petition 
for rulemaking submitted by the 
Northeast Ohio Regional Sewer District 
concerning the disposal of radioactive 
material into sanitary sewerage (PRM— 
20-22). A notice of receipt and request 
for comment on the petition was 
published in the Federal Register on 
October 20,1993 (58 FR 54071). The 
petitioner requests that the NRC amend 
its regulations to require that all 
licensees provide at least 24 hours 
advance notice to the appropriate 
sewage treatment plant before releasing 
radioactive material to the sanitary 
sewage system. The petitioner also 
requests that the NRC exempt materials 
that enter the sanitary waste stream 
from the requirements regarding 
Commission approval for incineration 
under the NRC’s current regulations. 
Comments on the issues raised in this 
petition will be considered in any 
possible revision to NRC regulations.
(3) Type o f Limits

The present method of limiting 
releases into sanitary sewers is to 
specify annual total quantity and 
concentration values of radioactive 
materials. Table 3, Appendix B, of 
revised 10 CFR part 20 lists the 
concentrations of radioactive materials 
which can be disposed of in sanitary 
sewers and is based upon a calculated 
dose of 5 mSv/yr (500 mrem/yr) via 
ingestion of the effluent as the total 
water intake of the individual (2 liters/ 
day) at the point of release. These limits 
are based upon a model of exposure 
which assumes that an individual could 
be present at the sewer outfall of the< 
licensee, and that the exposure pathway 
is the ingestion of water. The 
Commission invites comments on two

facets related to this regulatory 
approach.

First, should the Commission 
continue an approach of limitation 
based upon an individual being exposed 
by the ingestion of water from the sewer 
outfall? Alternatively, should the 
Commission consider other locations, 
such as at a treatment facility, in 
determining the level of protection to be 
provided? If so, what modeling 
assumptions would be appropriate? 
Further, how would these types of 
approaches deal with exposure 
scenarios such as contamination in 
sewage sludges, as has been the case in 
contamination incidents?

Second, should the Commission 
consider limitation using a dose limit 
approach, and provide total quantity 
and concentration values in a 
Regulatory Guide to facilitate 
compliance with the dose limit?
(4) Exem ption o f  Patient Excreta

The present requirements exclude 
from sewer release limits the 
contribution of patient excreta which 
may contain radioactive materials as a 
result of nuclear medicine diagnosis or 
treatment. In general, the radioactive 
materials used in these types of 
procedures have short half-lives and 
decay rapidly after their production, use 
and subsequent release into the sanitary 
sewer. Thus, doses to individuals from 
this source are expected to be far below 
the NRC’s dose limit for members of the 
public. The Commission currently 
believes that the present regulation is 
adequate but recognizes that 
radionuclides used in nuclear medicine 
have been detected in very low 
concentrations on occasion at treatment 
facilities. Therefore, the Commission 
invites comments regarding the 
appropriateness of continuing the 
exemption for patient excreta.

The preliminary views expressed in 
this notice may change in light of 
comments received. In any case, there 
will be an opportunity later for 
additional public comment in 
connection with any proposed rule that 
may be developed by the Commission.
Case Studies
Case 1—Tonawanda, New York

A manufacturer of smoke detectors, 
which used Americium-241 (2«  Am) 
foils, operated in the 1970s and early 
1980s in Tonawanda, New York. When 
the facility was being decommissioned 
in 1983,241 Am contamination of the 
sewer lines leading from the facility was 
detected. Similar contamination was 
subsequently detected in the STP 
sewage sludge and incinerated sludge

ash residue. It is believed that the 
contamination occurred over a period of 
several years. Tests performed by the 
State of New Yprk in 1984 showed 
levels up to 27.75 Bq/g (750 pCi/g) of 
24iAm in ash taken from a sludge 
incinerator. Levels of 5.92 Bq/g (160 
pCi/g) were detected in landfill samples, 
The levels in the sludge at the time of 
the investigation were up to 3.7 Bq/g 
(100 pCi/g). Following the termination 
of licensed activities in 1983, these 
levels decreased to less than .037 Bq/g 
(1 pCi/g) by 1986. Bioassays of STP 
workers and landfill workers detected 
no radioactivity over background levels 
in their lungs or bones.
Case 2—Grand Island, New York

Because of the 24iAm contamination 
at the Tonawanda STP, the New York 
Department of Health also collected 
sludge samples in 1984 at the Grand 
Island STP, which received effluent 
from another manufacturer that 
produced devices that used 3H, 2iop0, 
and 24iAm. This manufacturing facility 
discharged about 0.925 MBq/yr (25mCi/ 
yr) of 241 Am into the sanitary sewer that 
fed into the Grand Island STP. The 
Grand Island STP uses tertiary treatment 
prior to discharging effluent, with a 
sludge production averaging 450 ton/yr. 
Tertiary treatment removes material 
from the effluent that has not been 
removed through primary and 
secondary treatment. Tertiary treatment 
may include the use of microscreens, 
filtration through specific media such as 
activated charcoal, precipitation, and 
coagulation prior to discharging 
effluent. The sludge is digested and 
pressed to increase the solids content to 
about 20%, and it is subsequently 
buried in a landfill. The average 24iAm 
concentration in the dry sludge was 
about 3.7 Bq/g (100 pCi/g) dry weight 
when first studied. At the request of the 
New York State Department of Labor, 
the manufacturer reduced the 241 Am 
concentration in its liquid discharges 
after the contamination was identified. 
By adding filtration to the licensee’s 
holding tank, concentrations of 24iAm 
in sludge were decreased to about 1.48 
Bq/g (40 pCi/g). Using information 
provided by the State of New York, 
calculations of the annual average 
concentration of 24iAm in the wet 
sludge were based on the assumption 
that all 241 Am entering the plant was 
concentrated in the sludge. Wipe 
samples taken within the STP did not 
detect 24iAm above levels allowed for 
unrestricted use (20 dpm/lOOcm2 
removable alpha contamination and 100 
dpm/lOOcm2 total removable and fixed 
alpha contamination). Some of the 
workers used dried sludge as a soil
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supplement in their home gardens, and 
one garden showed measurable amounts 
of 24i Am. Based on the sampling data, 
it was concluded that there did not 
appear to be a radiation hazard to the 
STP employees or landfill employees 
and that no specific safety measures 
beyond those normally taken by 
employees would be required of these 
facilities.
Case 3—Royersford, Pennsylvania

A commercial laundry for 
radioactively contaminated protective 
clothing discharged approximately
15,000 gallons of wastewater per day to 
the local sanitary sewer system. The 
wastewater from the laundry was 
temporarily stored, treated to adjust the 
pH, and analyzed for gross alpha and 
gross beta activity before the contents 
were released to the sanitary sewer 
system. Inspections by the NRC in late 
1985 revealed no violations by the 
licensee. Subsequently, an inspection of 
the Royersford STP revealed radiation 
levels up to 12 pSv/h (1.2 mR/h) above 
background at the secondary digester. 
Because of these elevated levels, the 
NRC evaluated the impacts of the 
radionuclides released to the sanitary 
sewer system by the laundry facility.
The evaluation encompassed not only 
the STP, but the potential radiological 
impact of sludge applications to 
agricultural areas as well. The results 
indicated that the highest potential 
doses would be received by farmers 
working the fields where the sludge had 
been applied. However, potential doses 
were less than 50 pSv/yr (5 mrem/yr). 
Radiation levels on the outside of a tank 
truck, used to carry the sludge to 
application sites, ranged up to 3 pSv/h 
(0.3 mR/h), well within the range 
allowed for transport by the Department 
of Transportation.
Case 4—Oak Ridge, Tennessee

A company in Oak Ridge which 
specialized in decontaminating nuclear 
power plant materials disposed of a 
small amount of radioactive material by 
release to the city sanitary sewer system. 
When a new STP was put into operation 
by the city of Oak Ridge, contamination 
of the sewer lines leading from the 
company was discovered. In addition, 
radionuclides were detected in the 
sludge being processed at the sewage 
treatment facility. The contamination 
was found at the STP in both its primary 
and secondary digesters. This sludge 
had subsequently been applied to 
deforested land at a government facility, 
resulting in radiation levels of about 0.1 
pSv/h (0.01 mR/h) (2 to 3 times 
background) in the area. Stricter 
radioactive material release guidelines

were set by Tennessee’s Division of 
Radiological Health, to limit the amount 
of radioactive material released to the 
sewer system. Additionally, the licensee 
was allowed to release only soluble 
material, because it was suspected that 
some of the material previously released 
had. been insoluble.

A study was conducted by the State 
of Tennessee to evaluate the risk to the 
general public from the radionuclides 
released into the sanitary sewer systems 
at Oak Ridge and Erwin, Tennessee. The 
study estimated that there were four 
radionuclides of concern in the sludge, 
of which i37Cs was the primary 
contaminant, with lesser quantities of 
6oCo, 134Cs and 34Mn. It was determined 
that the primary risk would be through 
consumption of vegetables grown in a 
garden fertilized with sludge from the 
STP at an estimated dose rate of 
approximately 60 pSv/yr (6 mrem/yr).

Case 5—W ashington, DC

The Blue Plains Wastewater 
Treatment Plant processes waste from 
the metropolitan Washington area, 
including a number of Federal research 
facilities that use a relatively broad 
spectrum of radionuclides. Some liquid 
effluents are released directly to the 
sanitary sewer system, while others are 
retained in temporary holding tanks to 
permit decay of short-lived isotopes 
before release. Inspections of two 
research facilities and the STP were 
conducted in early 1986, with no 
violations of Federal regulations or 
licenses noted. Samples were obtained 
at both facilities from holding tanks and 
effluent discharge points and at the STP 
for influent, liquid effluent, and sludge. 
Radionuclide concentrations in facility 
effluents were 2% or less of the limits 
specified for maximum daily release 
concentrations in Appendix B, Table I, 
Column 2 of the version of 10 CFR part 
20 in effect at that time. Analysis of the 
STP samples revealed that 
concentrations of soluble isotopes, such 
as 137Cs and beta-emitters in general, 
were on the same order of magnitude for 
liquid influent and effluent, and that 
concentrations in sludge were about 
10% of those in the liquid samples. In 
contrast, for insoluble materials 
(primarily alpha-emitters), the influent 
concentrations were about 10 times 
higher than those of the liquid effluent 
samples.

Since the publication of the NUREG/ 
CR-5814, additional incidents 
concerning the reconcentration of 
radioactive isotopes in sewerage sludge 
have been identified, and one is 
presented below.

Case 6—Cleveland, Ohio

During an aerial monitoring survey of 
an NRC licensee in the Cleveland 
metropolitan area, 60Co contamination 
was identified in a STP that is part of 
the Northeast Ohio Regional Sewer 
District(NEORSD) and services a large 
portion of Cuyahoga County. The source 
of the radioactivity may have originated 
from a sealed source manufacturer 
which had previously discharged to the 
STP. Analysis of treated sewerage 
sludges samples revealed 60Co 
concentration averages from 
approximately 2.96 to 14.8 Bq/g (80 to 
400 pCi/g). The STP is currently 
proceeding to remediate the site. In 
October 1993, the NRC has received two 
Requests for Modification of a License 
under 10 CFR 2.206 from NEORSD. The 
first 2.206 Petition, notice of receipt 
published in the Federal Register on 
April 13,1993 (58 F R 19282), requested 
modification to a license to require the 
licensee (1) to assume all costs resulting, 
from the off-site release of cobalt-60 that 
had been deposited at a District 
treatment plant, and (2) to 
decontaminate the sewer line 
connecting the licensee’s facility and 
the District’s treatment plant. The 
second 2.206 Petition, notice of receipt 
published in the Federal Register on 
December 6,1993; 58 FR 64341, 
requested modification to a license to 
require that the licensee provide 
adequate financial assurance to cover 
public liability pursuant to section 170 
of the Atomic Energy Act of 1954, as 
amended, 42 U.S.C. 2210. The NRC is 
taking appropriate action on the two 
2.206 Petitions as separate matters.

List of Subjects in 10 CFR Part 20

Byproduct material, Criminal 
penalties, Licensed material, Nuclear 
materials, Nuclear power plants and 
reactors, Occupatipnal safety and 
health, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Special 
nuclear material, Source material, Waste 
treatment and disposal.

The authority citation for this document is: 
Sec. 161, 58 Stat. 948, as amended (42 U.S.C. 
2201); Sec. 201, 88 Stat. 1242, as amended 
(42 U.S.C. 5841).

Dated at Rockville, MD, this 18th day of 
February, 1994.

For the Nuclear Regulatory Commission. 
Samuel J. Chilk,
Secretary o f the Commission.
(FR Doc. 94 -4294  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 7590-01-P
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UNITED STATES ENRICHMENT 
CORPORATION

10 CFR Part 140t

Sunshine Regulations; Meetings
AGENCY: United States Enrichment 
Corporation.
ACTION: Proposed rate.

SUMMARY: The United States Enrichment 
Corporation (Corporation), a newly 
formed Government corporation 
established by the Energy Policy Act of 
1992, is issuing this proposed rule 
pursuant to section 3 of the Government 
in the Sunshine Act, 5 U.S.C. 552h(g) 
(Sunshine Act). These implementing 
regulations establish procedures for 
conducting meetings of the Board of 
Directors of the Corporation in 
compliance with the Sunshine Act. In 
conjunction with this proposed rale, the 
Corporation has consulted with the 
Office of the Chairman of the 
Administrative Conference of the 
United States, and is soliciting 
comments from interested parties which 
it will review and, where appropriate, 
reflect in the final rate.
DATES: Comments must be submitted cm 
or before March 25,1994.
ADDRESSES: Comments may be mailed to 
the Office of General Counsel, United 
States Enrichment Corporation, Two 
Democracy Center, 6903 Rockledge 
Drive, Bethesda, Maryland 20817.
FOR FURTHER INFORMATION CONTACT: 
Robert}. Moore, General Counsel, (301) 
564-3200.
SUPPLEMENTARY INFORMATION: 

Background
The United States Enrichment 

Corporation, an agency and 
instrumentality of the United States, 
was established by the Energy Policy 
Act of 1992, Pub. L. 102-486,106 StaL 
2923, as a wholly-owned Government 
corporation. The Corporation has 
undertaken the uranium enrichment 
enterprise formerly operated by the 
Department of Energy. Among other 
things, the Corporation was established 
as the Governments exclusive agent for 
the marketing and sate of enriched 
uranium and uranium enrichment and 
related services. Pursuant to the Energy 
Policy Act, the powers of the 
Corporation are vested in a five-member 
Board of Directors, the members of 
which are to be appointed by the 
President by and with the advice and 
consent of the Senate.

In connection with its legitimate 
activities, the Board of Directors of the 
Corporation may hold meetings fear the 
purpose of conducting or disposing of

official business of the Corporation. 
Pursuant to the Energy Policy Act, the 
Board of Directors of the Corporation 
shall meet not less than quarterly. The 
Corporation is issuing these proposed 
regulations pursuant to section 3 of the 
Sunshine Act to ensure compliance 
with its provisions.

In general, the Sunshine Act provides 
safeguards designed to provide public 
access to meetings of the Corporation’s 
Board of Directors, while preserving the 
Corporation's ability to effectively and 
efficiently conduct its business. 
Specifically, the Sunshine Act requires 
the Corporation to make meetings of a 
quorum of its Board of Directors open to 
public observation, except as provided 
for in die A ct

The Corporation, which assumed 
responsibility for the uranium 
enrichment enterprise on July T, 1993, 
has been operating for less than eight 
months. It is anticipated that the five 
individuals nominated for membership 
on the Corporation’s Board of Directors 
will be confirmed by the Senate and 

. appointed by the President shortly.
Prior to the promulgation of the final 
rule implementing the Sunshine Act, 
the Corporation will regard this 
proposed rale as a Corporate policy, and 
will follow its provisions accordingly .
Proposed Rule

As a whole, these regulations provide 
the procedures for providing public 
notice of meetings of the Corporation’s 
Board of Directors, holding open 
meetings and closing meetings in 
accordance with the Sunshine Act. 
Section 1101.3 establishes standards for 
public observation of the meetings of 
the Corporation’s Board of Directors. 
Section 1101.4 establishes procedures 
by which the Corporation will provide 
notice to the public of meetings of its 
Board of Directors. Section 1101.5 sets 
out the procedures for closing such 
meetings, while §4101.6 establishes the 
criteria for closing meetings. Finally,
§ 1101.7 establishes procedures for the 
maintenance of transcripts of closed 
meetings.
Paperwork Reduction Act

The Corporation certifies that this 
proposed rule does not require 
additional reporting under the criteria of 
the Paperwork Reduction Act of 1980,
44 U.S.C. 3501 etseq .
Executive Order 12291

This proposed rule is not a “major 
rule” within the meaning of EjO. 12291 
because it: (1) Does not have an animal 
effect cm the economy of $100 million 
for more; (2) does not result in a major 
increase in the cost of financial

institution operations ca'governmental 
supervision; and (3) does not have a 
significant adverse effect on competition 
(foreign car domestic), employment, 
investment productivity or innovation 
within the meaning of E .O .12291. 
Accordingly, a regulatory impact 
analysis is not required.
Regulatory Flexibility Act

Pursuant to section 605(b), the 
Corporation certifies that the proposed j 
regulations, and any final regulations 
that may be adopted following comment 
on the proposed regulations, are not 
expected to have a- significant economic 
impact on  a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq. This proposed rule implements 
the Sunshine Act, which is concerned 
with public access to meetings of the 
Corporation’s Board of Directors. By its 
terms, the Sunshine Act does not 
address private business or corporate 
entities.

i Accordingly, a regulatory flexibility 
analysis is not required.
List of Subjects in 10 CFR Part 1101

Administrative practice procedure, 
Public Meetings, Records, Sunshine Act.

Issued in Washington, DC, February 18, 
1994.
William H. Timbers, Jr.,
Transition Manager_

For the reasons- set out in the 
preamble, it is proposed to establish 
new chapter XI in title 10 of the Code 
o f Federal Regulations, consisting of 
part 1101 to read as follows:
CHAPTER Xt—UNITED STATES 
ENRICHMENT CORPORATION

PART 1101—SUNSHINE ACT 
REGULATIONS

Sec. , ,
1101.1 Purpose and scope.
1101.2 Definitions.
1101.3 Open meetings.
1101.4 Notice of Meetings.
1101.5 Procedure for closing meetings.
1101.6 Criteria for dosing meetings.
1101.7 Transcripts of closed meetings. 
1101.6 Report to Congress.

Authority: 5 U.S.C. 55Zb.

§ 1101.1 Purposearvd scope.
(a) The provisions of tins part are 

intended to implement the re q u ire m e n ts  
of section 3(a) of the Government in the 
Sunshine Act, 5 U.S.C. 552b for the 
United States Enrichment Corporation 
(“Corporation”).

(b) Nothing in this part expands or 
limits the present rights of any person 
under the Freedom of Information Act 
(5 U.S.C. 552), except that the
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exemptions set forth in § 1101.6 shall 
govern in the case of any request made 
pursuant to the Freedom of Information 
Act to copy or inspect the transcripts, 
recordings, or minutes described in 
§1101.7.

(c) Nothing in this part authorizes the 
Corporation to withhold from any 
individual any record, including 
transcripts, recordings, or minutes 
required by this part, which is otherwise 
accessible to such individual under the 
Privacy Act (5 U.S.C. 552a).

(d) The requirements of chapter 33 of 
title 44 of the United States Code shall 
not apply to the transcripts, recordings, 
and minutes described in § 1101.7.

§1101.2 Definitions.
For the purposes of this part:
Agency means any agency, as defined 

in 5 U.S.C. 552(e), headed by a collegial 
body composed of two or more 
individual members, a majority of 
whom are appointed to such position by 
the President with the advice and 
consent of the Senate, and any 
subdivision thereof authorized to act on 
behalf of the agency.

Board means the Board of Directors of 
the Corporation.

Corporation means the United States 
Enrichment Corporation.

Meeting means the deliberations of at 
least a quorum of the Corporation Board 
where such deliberations determine or 
result in the joint conduct or disposition 
of official Corporation business. A 
meeting may be conducted under this 
part through telephone or similar 
communications equipment by means of 
which all participants can hear each 
other. The term m eeting does not 
include deliberations required or 
permitted by § 1101.4 or § 1101.5 and 
does not include the process of notation 
voting by circulated memorandum for 
the purpose of expediting consideration 
of routine matters.

M ember m eans an individual who is 
a member of the Corporation Board.

Quorum means the number of 
members authorized to conduct 
Corporation business pursuant to the 
Corporation’s bylaws.

§1101.3 Open meetings.
Members shall not jointly conduct or 

dispose of Corporation business other 
than in accordance with this part.
Except as provided in § 1101.6, every 
portion of every meeting of the 
Corporation shall be open to public 
observation, and the Corporation shall 
provide suitable facilities therefore. The 
public is invited to observe and listen to 
all meetings of the Corporation, or 
portions thereof, open to public 
observation, but may not participate in

the deliberations at such meetings or 
record any portion of such meetings by 
means of electronic or other devices or 
cameras.

§1101.4 Notice of meetings.
(a) The Corporation shall make a 

public announcement of the time, place, 
and subject matter of each meeting, 
Whether it is to be open or closed to the 
public, and the name and telephone 
number of a Corporation official who 
can respond to requests for information 
about the meeting.

(b) Such public announcement shall 
be made at least one week before the 
meeting unless a majority of the 
members determine by a recorded vote 
that the Corporation business requires 
that such meeting be called at an earlier 
date. If an earlier date is so established, 
the Corporation shall make such public 
announcement at the earliest practicable 
time.

(c) Following a public announcement 
required by paragraph (a) of this section, 
the time or place of the meeting may be 
changed only if the Corporation 
publicly announces the change at the 
earliest practicable time. The subject 
matter of a meeting or the determination 
to open or close a meeting or portion of 
a meeting to the public may be changed 
following the public announcement 
required by paragraph (a) of this section 
only if a majority of the members 
determine by a recorded vote that the 
Corporation business so requires and 
that no earlier announcement of the 
change was possible and if the 
Corporation publicly announces such 
change and the vote of each member 
upon such change at the earliest, 
practicable time.

(d) In addition to any other means 
which the Corporation may choose, 
public announcements required by this 
section shall be made by posting à . 
notice in the reception area of the 
Corporation’s headquarters at 6903 
Rockledge Drive, Bethesda, Maryland 
20817.

(e) Immediately following each public 
announcement required by this section, 
notice of the time, place, and subject 
matter of a meeting, whether the 
meeting is open or closed, any change 
in one of the preceding, and the name 
and phone number of the Corporation 
official designated to respond to 
requests for.information about the 
meeting shall be submitted for 
publication in the Federal Register.

(f) Votes taken pursuant to this 
section may be conducted through any 
means which the Corporation Board 
determines are appropriate, including a 
notation voting process.

§ 1101.5 Procedure for closing meetings.
(a) Action under § 1101.6 to close a 

meeting shall be taken only when a 
majority of the member vote to take 
such action. A separate vote shall be 
taken with respect to each meeting, a 
portion or portions of which are 
proposed to be closed to the public 
pursuant to § 1101.6, or with respect to 
any information which is proposed to be 
withheld pursuant to § 1101.6. A single 
vote may be taken with respect to a 
series of meetings, a portion or portions 
of which are proposed to be closed to 
the public, or with respect to any 
information concerning such series of 
meetings, so long as each meeting in 
such series involves the same particular 
matters and is scheduled to be held no 
more than thirty (30) days after the 
initial meeting in such series. The vote 
of each member participating in such 
vote shall be recorded and no proxies 
shall be allowed.

(b) Notwithstanding that the members 
may have already voted not to close a 
meeting, whenever any person whose 
interests may be directly affected by a 
portion of a meeting requests that the 
agency close such portion to the public 
for any of the reasons referred to in 
paragraphs (e), (f), or (g) of § 1101.6, the 
Board, upon request of any one of its 
members made prior to the 
commencement of such portion, shall 
vote by recorded vote whether to close 
such portion of the meeting.

(c) Within one day of any vote taken 
pursuant to this section, the Corporation 
shall make publicly available a written 
copy of such vote reflecting the vote of 
each member on the question. If a 
portion of a meeting is to be closed to 
the public, the Corporation shall, within 
one day of the vote taken pursuant to 
this section, make publicly available a 
full written explanation of this action 
closing the portion together with a list 
of all persons expected to attend the 
meeting and their affiliation.
Information to be made public available 
pursuant to this paragraph (c) shall be 
posted in the reception area of the 
Corporation’s headquarters.

(a) For every meeting closed pursuant 
to § 1101.6, there shall be a certification 
by the General Counsel of the 
Corporation stating whether, in this or 
her opinion, the meeting may be closed 
to the public and each relevant 
exemptive provision. A copy of such 
certification shall be retained by the 
Corporation and shall be made publicly 
available.

(e) Votes taken pursuant to this 
section may be conducted through any 
means which the Corporation Board 
determines are appropriate, including a 
notation voting process.
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§ 1101.6 Criteria tor closing meetings.
Except in a case where the Board 

finds that the public interest requires 
otherwise, the second sentence of 
§ 1101.3(a) shall not apply to any 
portion of a meeting and such portion 
may be closed to the public, and the 
requirements of §§ 1101.4 and 1101.5 
(a), (b)>, and (c) shall not apply to any 
information pertaining' to such meeting 
otherwise required by this part to be 
disclosed to the public, where the Board 
properly determines that such portion 
or portions of its meeting or the 
disclosure of such information is likely 
to:

(a) Disclose matters that are:
(1) Specifically authorized under 

criteria established by an Executive 
order to be kept secret in the interests 
of national defense fin foreign policy 
and

(2) In feet properly classified pursuant 
to such Executive orden

(b) Relate solely to the internal 
personnel rules and practices of the 
Corporation:

(c) Disclose matters specifically 
exempted from disclosure by statute 
(other than 5 U.S.C. 552), provided that 
such statute:

(1) Requires that the matters be 
withheld froiñ the public in such a 
manner as to leave no discretion on the 
issue, or

(2) Establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld, including 
section. 1314 of the Atomic Energy Act 
of 1954, as amended, 42 ILSjC. 2297b- 
13, with reference to trade secrets and 
commercial and financial information, 
and section 148 of the Atomic Energy 
Act of 1954, as amended, 42 U.&.C. 
2168, with reference to particular 
information regarding the facilities 
leased by the Corporation from the U.S. 
Department of Energy;

(d) Disclose trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidential;

(e) Involve accusing any person of a 
crime, or formally ensuring any person;

(f) Disclose information of a personal 
nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy;

(g) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of such 
records or in formation would:

(1) Interfere with enforcement 
proceedings,

(2) Deprive a parson of a right to a fair 
trial or an impartial adjudication,

(3) Constitute an unwarranted 
invasion of personal privacy,

(4) Disclose the identity of a 
confidential source and, in the case of 
a record compiled by a criminal law 
enforcement authority in the course of
a criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source,

(5>i Disclose investigative techniques 
and procedures, or

(6) Endanger the life or physical safety 
of law enforcement personnel;

(h) Disclose information contained in 
or related to examination, operating or 
condition reports prepared by, on behalf 
of, or for the use of an agency 
responsible for the regulation or 
supervision of financial institutions;

(il Disclose information the premature 
disclosure of which would be likely to 
significantly frustrate implementation of 
a proposed action of an agency, except 
that this provision shall not apply in 
any instance where such an agency has 
already disclosed to the public the 
content or nature of its proposed action, 
or where such an agency is required by 
law to make such disclosure on its own 
initiative prior to taking final action on 
such proposal; or

(j) Specifically concern the - 
Corporation's participation in a civil 
action or proceeding, an action in a 
foreign court or international tribunal, 
or an arbitration, or the initiation, 
conduct, or disposition by the 
Corporation of a particular case of 
formal agency adjudication pursuant to 
the procedures in 5 U.S.C. 554 or 
otherwise involving a determination on 
the record after opportunity for a 
hearing.

§1101.7 transcripts of dosed meetings.
(a) For every meeting closed pursuant 

to § 1104.6, the presiding officer of the 
meeting shall prepare a statement 
setting forth the time and place of the 
meeting, and the persons present, and 
such statement shall be retained by the 
Corporation.

fb) The Corporation shall maintain a 
complete transcript or electronic 
recording adequate to record fully the 
proceedings of each meeting, or portion 
of a meeting, dosed to the public, 
except that in the case of a meeting, or 
portion o f a meeting, closed to the 
public pursuant to paragraph (h) or (j) 
of § 1101 A, the Corporation shall 
maintain either such a transcript or 
recording, os a set of minutes. Such 
minutes shall fully and clearly describe 
all matters discussed and shall provide 
a full and accurate summary of any 
actions taken, and the reasons therefor.

including a description of each of the 
views expressed cm any item and the 
record of any rolkall vote (reflecting the 
vote of each member on the question}. 
All document considered in connection 
with any action shall be identified in 
such minutes. x

(c) The Corporation shall maintain a 
complete verbatim copy of the 
transcript, a complete copy of the 
minutes, or a complete electronic 
recording of each meeting, or portion of 
a meeting, closed to the public, fora 
period of at least two (2) years after such 
meeting, or until one year after the 
condusiosk of any Corporation 
proceeding with respect to which the 
meeting or portion was held, whichever 
occurs later.

(d) Within a reasonable time after the 
adjournment of a meeting closed to the 
public, the Corporation shall make 
available to the public, at the 
Corporation's headquarters, the 
transcript, electronic recording, or 
minutes of the discussion of any item on 
the agenda, or of any item of the 
testimony of any witness received at the 
meeting, except for such item or items 
of such discussion or testimony as the 
Corporation determines to contain 
information which may be withheld 
under § 1101.6. Copies of such 
transcript, electronic recording or 
minutes shall be furnished to any 
person at the actual cost of duplication 
or transcription.

§1101.8 Report to Congress.
The Corporation shall re peri to the 

Congress annually regarding its 
compliance with the requirements of the 
Government in the Sunshine Act, 5 
U.S.C. 552fr.
[FR Doc. 94-4332 Filed 2-23-94; 9 :ia  am] 
BtUJKO CODE 8270-01-M

DEPARTMENT OF THE INTERIOR

Office o f Surface Mining Reclamation 
and Enforcement

30 CFR Part 944

Utah Permanent Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rale; public comment 
period and opportunity for public 
h earin g  on proposed amendment._____

SUMMARY: OSM is announcing receipt of 
a proposed amendment to the Utah 
permanent regulatory program 
(hereinafter, the "Utah program”) under 
the Surface Mining Control and
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Reclamation Act of 1977 (SMCRA). The 
proposed amendment consists of 
revisions to Utah’s rules pertaining to 
coal exploration. Utah proposed the 
amendment with the intent of 
streamlining the Utah program and 
making the exploration process more 
responsive to field needs for coal seam 
information. ' >

This document sets forth the times 
and locations that the Utah program and 
proposed amendment to that program 
are available for public inspection, the 
dates and times of the comment period 
during which interested persons may 
submit written comments on the 
proposed amendment, and the 
procedures that will be followed 
regarding the public hearing, if one is 
requested.
DATES: Written comments must be 
received by 4 p.m., m.s.t. on March 28, 
190Mk If requested, a public hearing on 
the proposed amendment will be held 
on March 22,1994. Requests to present 
oral testimony at the hearing must be 
received by 4 p.m., m.s.t. on March 14. 
1994. Any disabled individual who has 
a need for a special accommodation to 
attend a public hearing should contact 
the individual listed under FOR FURTHER 
INFORMATION CONTACT.

ADDRESSES: Written comments should 
be mailed or hand delivered to Robert
H. Hagen at the address listed below. 

Copies of the Utah program, the
proposed amendment, and all written 
comments received in response to this 
document will be available for public 
review at the addresses listed below 
dining normal business hours, Monday 
through Friday , excluding holidays. 
Each requester may receive one free 
copy of the proposed amendment by 
contacting OSM’s Albuquerque Field 
Office.

Robert H. Hagen, Director, Albuquerque 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 505 
Marquette Avenue NW., suite 1200, 
Albuquerque, New Mexico 87102, 
Telephone: (505) 766-1486 

Utah Division of Oil, Gas and Mining, 
355 West North Temple, 3 Triad 
Center, suite 350, Salt Lake City, Utah 
84180-1203, Telephone: (801) 538- 
5340.

FOR FURTHER INFORMATION CONTACT:
Robert H. Hagen, Telephone: (505) 766- 
1486.

SUPPLEMENTARY INFORMATION:

I. Background on the Utah Program
II. Proposed Amendment
III. Public Comment Procedures
IV. Procedural Determinations

I. Background on the Utah Program
On January 21,1981, the Secretary of 

the Interior conditionally approved the 
Utah program. General background 
information on the Utah program, 
including the Secretary’s findings, the 
disposition of comments, and the 
conditions of approval of the Utah 
program can be found in the January 21, 
1981, Federal Register (46 FR 5899). 
Subsequent actions concerning Utah’s 
program and program amendments can 
be found at 30 CFR 944.15,944.16, and 
944.30.
II. Proposed Amendment

By letter dated January 27,1994, Utah 
submitted a proposed amendment to its 
program pursuant to SMCRA 
(administrative record No. UT-888). 
Utah submitted the proposed 
amendment at its own initiative to 
“streamline the Utah program and make 
the exploration process more responsive 
to field needs for coal seam 
information.” The sections of the Utah 
Coal Mining Rules that Utah proposes to 
amend are: Utah Administrative Rule 
(Utah Admin. R.) 645-200-100, scope of 
rules for coal exploration; Utah Admin. 
R. 645-200-200, responsibilities of the 
Division concerning (1) notice of 
intention to conduct minor coal 
exploration and (2) major coal 
exploration permits; Utah Admin. R. 
645—201—100, requirements for coal 
exploration approval; Utah Admin. R. 
645-201-200, notices of intention to 
conduct minor coal exploration; and 
Utah Admin. R. 646-202-100, required 
documents for notice of intention to 
conduct minor coal exploration and 
major coal exploration permits.

Specifically, Utah proposes to revise 
its rules describing the scope of its coal 
exploration rules at (1) Utah Admin. R. 
645-200-121 to provide a coal 
exploration category for exploration that 
is subject to 43 CFR parts 3480 through 
3487 and to require that this category of 
exploration be conducted according to 
the procedures set forth in 43 CFR parts 
348Q through 3487; (2) Utah Admin. R. 
645-200-122 to require, for coal 
exploration operations that will remove 
250 tons or less of coal, the Division of 
Oil, Gas and Mining (Division) to review 
the operator’s notice of intention to 
conduct minor coal exploration under 
the requirements of Utah Admin. R. 
645-201-200; and (3) Utah Admin. R. 
645-200-123 to require, for coal 
exploration operations that will remove 
more than 250 tons of coal, the 
Division’s approval and issuance of a 
major coal exploration permit under the 
requirements of Utah Admin. R. 645— 
201-300.

Utah proposes to revise its rules 
pertaining to the Division’s 
responsibilities for coal exploration at 
(1) Utah Admin. R. 645-200-220 to 
provide that the Division will receive 
and review notices of intention to 
conduct minor coal exploration and 
enforce the terms of each notice; 
receive, review, and approve or 
disapprove applications for major coal 
exploration permits as well as issue, 
condition, suspend, revoke and enforce 
these permits under the Utah program; 
and review and respond to notices of 
intention to conduct minor coal 
exploration and initial applications for 
major coal exploration permits within 
15 days of receipt; and (2) Utah Admin. 
R. 645-200-230 to provide that the 
Division will coordinate review of 
notices of intention for minor coal 
exploration and review, approval, or 
disapproval of major coal exploration 
permit applications with other 
government agencies, as appropriate.

Utah proposes to revise its rules for 
coal exploration plan review at (1) Utah 
Admin. R. 645-201-110 to provide that 
the Division will be responsible for coal 
exploration plan review on lands not 
subject to 43 CFR parts 3480 through 
3487; (2) Utah Admin. R. 645-201-120 
to provide that the review of coal 
exploration plans on lands subject to 43 
CFR parts 3480 through 3487 will be 
guided by the direction provided in 43 
CFR parts 3480 through 3487; and (3) 
Utah Admin. R. 645-201—130 to provide 
that the Division will coordinate as 
appropriate its activities in reviewing 
coal exploration projects with other 
agencies in order to reduce duplication 
of agency and operator effort and 
maximize protection of the State from 
the environmental effects of coal 
exploration activities.

Utah proposes to revise its rules for 
notices of intention to conduct minor 
coal exploration at Utah Admin. R. 645— 
201—210 to provide that notices of 
intention to conduct minor coal 
exploration when 250 tons or less of 
coal will be removed will require 
Division review prior to conducting 
exploration.

Utah proposes to revise its rules for 
coal exploration compliance duties and 
required documents at Utah Admin. R. 
645—202—100 to provide that each 
person who conducts coal exploration 
that substantially disturbs the natural 
land surface will, while in the 
exploration area, have available a copy 
of the approved minor coal exploration 
notice of intention or approved major 
coal exploration permit for review by an 
authorized representative of the 
Division upon request.
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Utah proposes editorial revisions to 
its rules for minor coal exploration at 
Utah Admin. R. 645-200-122, 645-200- 
220, 645-201-210 and -220, and 645- 
202-100 to replace “application” and 
“permit” as they pertain to minor coal 
exploration with the phrase “notice of 
intention to conduct,” and to provide 
that the Division “reviews” rather than 
“approves and issues” these notices. 
Utah proposes to eliminate the 
distinction between coal exploration 
“outside an approved permit area” and 
“within an approved permit area” at 
Utah Admin. R. 645-200-100, 645-201- 
100, and 645—202—100. Utah proposes to 
delete parts of Utah Admin. R. 645- 
201—100 through 140, revise the 
language as it pertains to 
responsibilities for coal exploration, and 
recodify the remaining provisions of 
this section as Utah Admin. R. 645- 
201-100 through 130.
III. Public Comment Procedures

In accordance with the provisions of 
30 CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR 
732.15. If die amendment is deemed 
adequate, it will become part of the 
Utah program.
3 . Written Comments

Written comments should be 
specified, pertain only to the issues 
proposed in this rulemaking, and 
include explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under DATES or at locations 
other than the Albuquerque Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
administrative record.
2. Public Hearing

Persons wishing to testify at the 
public hearing should contact the 
person listed under FOR FURTHER 
INFORMATION CONTACT by 4:00 p.m.,
m.s.t. on March 1 4 ,1 9 9 4 . The location 
and time of the hearing will be arranged 
with those persons requesting the 
hearing. If no one requests an 
opportunity to testify at the public 
hearing, the hearing will not be held.

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions.

The public hearing will continue on 
the specific date until all persons 
scheduled to testify have been heard. 
Persons in the audience who have not

been scheduled to testify, and who wish 
to do so, will be heard following those 
who have been scheduled. The hearing 
will end after all persons scheduled to 
testify and persons present in the 
audience who wish to testify have been 
heard.
3. Public M eeting

If only one person requests an 
opportunity to testify at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendment may 
request a meeting by contacting the 
person listed under FOR FURTHER 
INFORMATION CONTACT. All such meetings 
will be open to the public and, if 
possible, notices of meetings will be 
posted at the locations listed under 
ADDRESSES. A written* summary of each 
meeting will be made a part of the 
administrative record.
IV. Procedural Determinations
3. Executive Order 12866

This proposed rule is exempted from 
review by the Office of Management and 
Budget (OMB) under Executive Order 
12866 (Regulatory Planning and 
Review).
2. Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 
(Civil Justice Reform) and has 
determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 12550) and 
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR parts 730, 731, and 732 have 
been met.

3. N ational Environm ental Policy Act
No environmental impact statement is 

required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National

Environmental Policy Act (42 U.S.C. 
4332(2)(C)).
4. Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.).

5. Regulatory F lexibility Act
The Department of the Interior has 

determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
‘prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small e n tit ie s  
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations.
List of Subjects in 30 CFR Part 944

Intergovmmental relations, Surface 
mining, Underground mining.

Dated: February 17,1994.
Raymond L. Lowrie,
Assistant Director, Western Support Center. 
(FR Doc. 94 -4280  Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52

PL12-33-6262, FRL-4841-2]

Approval and Promulgation of 
Implementation Plans; Illinois

AGENCY: Environmental Protection 
Agency.
ACTION: Announcement of public 
hearing; reopening the public comment 
period.

SUMMARY: The United States 
Environmental Protection Agency 
(USEPA) promulgated the Chicago 
ozone Federal Implementation Plan 
(FIP) on June 29,1990. Included in 
USEPA’s FIP was a requirement that 
paper coating facilities such as 
Riverside Laboratories’ (Riverside) Kane 
County, Illinois facility be subject to
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specific emission limits. On August 20, 
1991, Riverside filed a petition for 
reconsideration with USEPA in which it 
contended, based on its economic 
situation that the Federal rules were not 
reasonably available control technology 
(RACT) for its facility. On December 16, 
1993, USEPA published a proposed rule 
on this reconsideration which offered 
the opportunity for a public hearing. A 
public hearing was requested on the 
December 16,1993, proposed rule. This 
document announces a public hearing 
on the proposed rule and reopens the 
public comment period.
OATES: The public comment period is 
reopened from February 25,1994 until 
May 6,1994.

A public hearing has been scheduled 
for Wednesday April 6,1994, at 1:30 
p.m.
ADDRESSES: Written comments on the 
December 16,1993, proposed rule 
should be addressed to J. Elmer Bortzer, 
Chief, Regulation Development Section 
(AR-18J), U.S. Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604. Comments should be strictly 
limited to the subject matter of the 
December 16,1993 (58 FR 65688), 
proposed rule.

The location of the public hearing is 
Room 328 of the Ralph H. Metcalfe 
Federal Building, 77 West Jackson 
Boulevard* Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT: 
Steven Rosenthal, Regulation 
Development Branch, 18th Floor 
Southwest, 77 West Jackson Boulevard, 
Chicago, Illinois 60604, (312) 886-6052.

Authority: 42 U.S.C. 7401-7671q.
Dated: February 11 ,1994.

Phyllis A. Reed,
Acting Regional Administrator.
[FR Doc. 94-4223 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 6560-60-F

40 CFR Part 52
[MN-15-1 -5873; F R L-4841-7]

Approval of the 1990 Base Year 
Carbon Monoxide Emission Inventory 
for Minnesota

AGENCY: United States Environmental 
Protection Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The USEPA today proposes 
full approval of the 1990 base year 
carbon monoxide (CO) emission 
inventory by the State of Minnesota for 
the purpose of bringing about the 
attainment of the National Ambient Air 
Quality Standard (NAAQS) for CO. The 
inventory was submitted by the State to

satisfy certain Federal requirements for 
an approvable nonattainment area CO 
State Implementation Plan (SIP) for the 
Duluth and Minneapolis, St. Paul areas 
in Minnesota.
DATES: Comments on this proposed 
action must be received in writing by 
March 28,1994.
ADDRESSES: Written Comments should 
be sent to: William L. MacDowell, Chief, 
Regulation Development Section, Air 
Enforcement Branch (AE-17J), U.S. 
Environmental Protection Agency, 77 
West Jackson Boulevard, Chicago, 
Illinois 60604-3509.

Copies of the State’s submittal and 
other information are available for 
inspection during normal business 
hours at the following location: United 
States Environmental Protection 
Agency, Region 5 ,77  West Jackson 
Boulevard, Chicago, Illinois 60604- 
3509, (312) 353-3849.
FOR FURTHER INFORMATION CONTACT: 
Anne E. Tenner, Air Enforcement 
Branch (AE-17J), United States 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604-3509, (312) 
353-3849.
SUPPLEMENTARY INFORMATION:

I. Background
Under the Clean Air Act as amended 

(including 1990 Amendments) (CAA), 
States have the responsibility to 

• inventory emissions contributing to 
NAAQS nonattainment, to track these 
emissions over time, an l̂ to ensure that 
control strategies are being implemented 
that reduce emissions and move areas 
towards attainment. The CAA requires 
moderate and serious CO nonattainment 
areas to submit a base year CO inventory 
that represents actual emissions in the 
CO season by November 15,1992. 
Moderate and serious CO nonattainment 
areas are required to submit a revised 
inventory that represents actual 
emissions no later than September 30, 
1995, and every three years thereafter 
until the area is redesignated to 
attainment. The base year inventory is 
the primary inventory from which the 
periodic inventories are derived.
Further information on these 
inventories and their purpose can be 
found in the document “Emission 
Inventory Requirements for Carbon 
Monoxide State Implementation Plans, 
“U.S. Environmental Protection Agency, 
Office of Air Quality Planning and 
Standards, Research Triangle Park, NC, 
March 1991.

The air quality planning requirements 
for CO nonattainment arpas are set out 
in section 187 of title I of the Act. The 
USEPA has issued a General Preamble

describing USEPA’s preliminary views 
on how USEPA intends to review SIP 
revisions submitted under title I of the 
Act, including requirements for the 
preparation of the 1990 base year 
inventory (see 57 FR 13529; April 16, 
1992 and 57 FR 18070; April 28,1992). 
Because USEPA is describing its 
interpretations here only in broad terms, 
the reader should refer to the General 
Preamble for a more detailed discussion 
of the interpretations of title I advanced 
in today’s proposal and the supporting 
rationale. In today’s proposed 
rulemaking action on the Minnesota 
carbon monoxide base year emission 
inventory, USEPA is proposing to apply 
its interpretations taking into 
consideration the specific factual issues 
presented. Thus, USEPA will consider 
any comments submitted within the 
comment period before taking final 
action on today's proposal.

Those States containing moderate 
carbon monoxide nonattainment areas 
are required under section 187(a)(1) of 
the Clean Air Act to submit by 
November 15,1992, a comprehensive, 
accurate, and current inventory of actual 
CO season emissions from all sources 
(57 FR 13530, April 16,1992).
Stationary point, stationary area, on
road mobile, and non-rOad mobile 
sources of carbon monoxide (CO) are to 
be included in the inventory. This 
inventory is for calendar year 1990 and 
is denoted as the base year inventory. 
The inventory is to address actual CO 
emissions for the area during the peak 
CO season. The peak CO season should 
reflect the months when peak CO air 
quality concentrations occur. For many, 
but not all areas of the country, the peak 
CO season will be in the wintertime 
months. For areas where winter is the 
peak CO season, the 1990 base year 
inventory will include the winter 
months that begin in 1989 and extend 
into 1990 (e.g., December 1989 through 
January-February 1990). Available 
guidance for preparing emission 
inyentories is provided in the General 
Preamble (57 FR 13498, April 16,1992).

Emission inventories are first 
reviewed tinder the completeness 
criteria established under section 
110(k)Cl) of the CAA (56 FR 42216, 
August 26,1991). According to section 
110(k)(l)(C) if a submittal does not meet 
the completeness criteria, “the State 
shall be treated as not having made the 
submission.“ Under sections 179(a)(1) 
and 110(c)(1), a finding by USEPA that 
a submittal is incomplete is one of the 
actions that initiates the sanctions and
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Federal Implementation Plan (FIP) 
processes. *
II. This Proposed Action

Section 110(k) of the Act sets out 
provisions governing USEPA’s review of 
base year emission inventory submittals 
in order to determine approval or 
disapproval under section 18 7(a)(1) (see 
57 FR 13565-13566, April 16,1992).
The USEPA is proposing to grant 
approval of the carbon monoxide (CO) 
base year emission* inventory submitted 
to USEPA on November 9,1992, based 
on the Level I, n, and III review 
findings. This section outlines the 
review procedures performed to 
determine if the base year emission 
inventory is acceptable.

Today’s proposed action describes the 
review procedures associated with 
determining the acceptability of a 1990 
base year emission inventory and 
discusses the levels of acceptance or 
disapproval that can result from the 
findings of the review process, s^
A. R eview  o f  a  State B ase Year SIP CO 
Inventory

The emissions inventory was 
submitted on November 9,1992, from 
the State of Minnesota to USEPA.
USEPA reviewed the inventory and is 
satisfied that all Agency guidance 
requirements have been met.

The emissions inventory contained 
point, area, mobile on-road and mobile 
off-road source carbon monoxide 
emissions for a typical winter day in 
Duluth.

Table 1. Carbon Monoxide  
Em issio ns  for the  Duluth Area

Emissions Source
1990 Emissions 
Rate (Ibs/winter 

day)

On-road Mobile.............. 114,718
Off-road M obile.............. 13,624
Point Source.................. 4,270
Area Source .................. 85,614
Total Emissions............. 218,226

Table 1 provides a summary of 
emissions for Duluth. Approximately 59 
percent of the emissions are from 
mobile sources. The State used USEPA 
guidance in preparation of the 
emissions inventory. A copy of this 
inventory is available for review at the 
Region 5 office listed previously.

The emissions inventory also 
contained point, area, on-road, and off
road mobile source carbon monoxide

1 Memorandum from J. David Mobley, Chief, 
Emission Inventory Branch, to Air Branch Chiefs, 
Region I-X, “Guidance on States’ Failure to Submit 
Ozone and CO SIP Inventories,” November 12, 
1992.

emissions for a typical winter day in the 
Minneapolis-St. Paul area.

Table 2 . Carbon Monoxide  Em is
sio ns  for the  M inneapolis-St . 
Paul Area

Emissions Source
1990 Emissions 
Rate (Ibs/winter 

day)

On-road M obile.............. 2,790,595
Off-road M obile.............. 345,702
Point Source.................. 559,898
Area Source .................. 566,285
Total Emissions............. 4,262,480

Table 2 provides a summary of the 
emissions for the Minneapolis-St. Paul 
area. Approximately 73 percent of the 
emissions are from mobile sources. The 
State used USEPA guidance in 
preparation of the emissions inventory. 
A copy of this inventory is also 
available for review at die Region 5 
office listed previously.

The Level I and II review process is 
used to determine that all components 
of the base year inventory are present. 
The review also evaluates the level of 
supporting documentation provided by 
the State and assesses whether the 
emissions were developed according to 
current USEPA guidance. The data 
quality is also evaluated.

The Level III review process is 
outlined here and consists of 9 points 
that the inventory must include. For a 
base year emission inventory to be 
acceptable it must pass all of the 
following acceptance criteria:

1. An approved Inventory Preparation 
Plan (IPP) was provided and the Quality 
Assurance (QA) program contained in 
the IPP was performed and its 
implementation documented.

2. Adequate documentation was 
provided that enabled the reviewer to 
determine the emission estimation 
procedures and the data sources used to 
develop the inventory. Summary 
emissions by categories of source type 
were provided and these emissions 
match the emission totals in the 
Aerometric Information Retrieval 
System (AIRS).

3. The point source inventory must be 
complete.

4. Point source emissions must have 
been prepared or calculated according 
to the current USEPA guidance.

5. The area source inventory must be 
complete. - *

6. The area source emissions must 
have been prepared or calculated 
according to the current USEPA 
guidance. 7. The method (e.g.,
Highway Performance Monitoring 
System (HPMS) or a network 
transportation planning model) used to

develop VMT estimates must follow 
USEPA guidance, which is detailed in 
the document, “Procedures for Emission 
Inventory Preparation, Volume IV: 
Mobile Sources”, U.S. Environmental 
Protection Agency, Office of Mobile 
Sources and Office of Air Quality 
Planning and Standards, Ann Arbor, MI 
and RTP, NC, December 1992. The VMT 
development methods were adequately 
described and documented in the 
inventory report.

8. The MOBILE model was correctly 
used to produce emission factors for 
each of the vehicle classes.

9. Non-road mobile emissions were 
prepared according to current USEPA 
guidance for all of the source categories.

The base year emission inventory will 
be approved if it passes Levels I, II, and 
III of the review process. Detailed Level 
I and II review procedures can be found 
in the following document; “Quality 
Review Guidelines for 1990 Base Year 
Emissions Inventories”, Office of Air 
Quality Planning and Standards 
(OAQPS), Research Triangle Park, NC, 
August, 1992. Level III review 
procedures are specified in a 
memorandum from John S. Seitz, 
Director of OAQPS to Regional Air 
Division Directors entitled “Emission 
Inventory Issues,” dated June 24,1993. 
USEPA has reviewed the inventory 
using these criteria and proposes 
approval of the base year emission 
inventory as meeting the requirements 
of section 187(a)(1) of the Act.

A summary of the Level III findings is 
given below.

1. The IPP and the Q/A program have 
been approved and implemented. These 
were approved by a June 8,1993, letter 
from William L. MacDowell, Region 5 to 
Lisa Thorvig, Minnesota Pollution 
Control Agency.

2. The documentation was adequate 
and was reviewed in detail.

3. The point source inventory was 
found to be complete.

4. The point source emissions were 
estimated according to USEPA 
guidance.

5. The area source inventory was 
found to be complete.

6. The area source emissions were 
estimated according to USEPA 
guidance.

7. The method used to develop 
vehicle miles traveled estimates was in 
accordance with USEPA guidance, and 
was documented.

8. The MOBILE model was used 
correctly.

9. The non-road mobile source 
emission estimates were correctly 
prepared. Most of the emissions were 
estimated by apportioning the USEPA
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nonroad mobile emissions inventory by 
populatiop to the applicable counties.
B. Procedural Background

The Xct requires States to observe 
certain procedural requirements in 
developing emission inventory 
submissions to USEPA. Section 
110(a)(2) of the Act provides that each 
emission inventory submitted by a State 
must be adopted aifter reasonable notice 
and public hearing.2 Final approval of 
the inventory will not occur until the 
State revises the inventory to address 
public comments. CO nondttainment 
areas with design values greater than
12.7 ppm must submit the entire SIP 
(emissions inventories, attainment 
demonstrations, and control strategies) 
by November 15,1992, and USEPA 
expects the emissions inventories to 
have gone through the public hearing 
process as part of the full CO SIP.3 CO 
areas with design values 12.7 and below 
would be required to subject the 
emissions inventory to the public 
hearing and adoption process if the area 
attains the CO NAAQS and 
subsequently develops a redesignation 
request and the associated maintenance 
plan. A public hearing would also be 
required for CO areas with design values
12.7 and below if the area fails to attain 
the NAAQS standard by December 31, 
1995, and is reclassified to serious and 
therefore required to submit an 
attainment plan.

The State of Minnesota held a public 
hearing on October 26,1992, and 
November 6,1992, to entertain public 
comment on the 1990 base year 
emission inventory for Duluth. The 
State was given a de minimis deferral 
for the Minneapolis-St. Paul public 
hearing. The de minimis deferral of the 
public hearing requirement is provided 
for in a September 29,1992, 
memorandum from John Calcagni, 
Director, Air Quality Management 
Division.4 The inventory was submitted

2 Also section 172(c)(7) of the Act requires that 
plan provisions for nonattainment areas meet the 
applicable provisions of section 110(a)(2).

3 M em orandum  from  John C alcag n i, D ire c to r, 
Technical S up port D iv is io n , to  R eg ion al A ir  
D iv is io n  D irectors, R egion I-X , "P u b lic  H earin g  
R equirem ents fo r 1990 B ase-Y ear E m ission  
Inventories fo r O zo ne an d  C arbon M o n o x id e  
N onattainm ent A reas ,”  S eptem ber 29,1992.

4 Because the base year 1990 CO emissions 
inventory for Minneapolis does not place an 
emissions limitation on sources, USEPA has 
determined that it is appropriate to provide a “de 
minimis” deferral of the State public hearing 
requirement up to such time as a public hearing is 
held on a redesignation request or an attainment 
demonstration for the area. After it is included in 
a redesignation request or attainment 
demonstration, it could become an emissions 
budget for the area. The budget would limit the 
amount of emissions that the area could emit into 
the air. CO areas with design values 12.7 ppm and

to USEPA on November 9,1992, and 
November 11,1992, as a proposed 
revision to the SIP.

The emission inventory was reviewed 
by USEPA to determine completeness 
shortly after its submittal, in accordance 
with the completeness criteria set out at 
40 CFR part 51, appendix V (1991), as 
amended by 57 FR 42216 (August 26, 
1991). A letter was sent to the Governor 
indicating the completeness of the 
submittal and the next steps to be taken 
in the review process. In today’s action 
USEPA proposes to approve the 
Minnesota carbon monoxide emission 
inventory submittal for Duluth and the 
Minneapolis-St. Paul areas and invites 
public comment on the action.
III. Implications of This Action

The USEPA is proposing to fully 
approve the SIP carbon monoxide 
emission inventory submitted to USEPA 
for the Duluth and Minneapolis-St. Paul 
areas on November 9 and 11,1992. The 
State has submitted a complete 
inventory containing point, area, and 
mobile source data, and documentation. 
The Duluth inventory is complete and 
approvable according to all criteria set 
out in the June 24,1993, memorandum 
from John S. Seitz, Director, OAQPS, to 
the Regional Air Directors. The 
Minneapolis-St. Paul inventory is 
complete and approvable according to 
the criteria set out in the June 24,1993, 
Seitz memorandum with the exception 
of the CAA requiring a public hearing 
and comment period.

USEPA granted Minnesota a deferral 
from the public hearing requirement. 
However, since the State was only given 
a de minimis deferral of the public 
hearing requirements for the 
Minneapolis-St. Paul emissions 
inventory, the final action for the area 
cannot be effective until the State has 
held the public hearing, and solicited 
comments and submitted these to 
USEPA.

As noted, additional submittals of SIP 
emission inventories for the 
nonattainment areas are due at later 
dates. The USEPA will determine the 
adequacy of any such submittal as 
appropriate.
IV. Request for Public Comments

The USEPA is requesting comments 
on all aspects of today’s proposal. As 
indicated at the outset of this notice,

below would be required to subject the emissions 
inventory to the public hearing and adoption 
process if the area attains the CO NAAQS and 
subsequently develops a redesignation request and 
associated maintenance plan, or if the area fails to 
attain the standard by December 31,1995, and is 
reclassified to serious and therefore required to 
submit an attainment plan.

USEPA will consider any comments 
received by March 28,1994.

V. Executive Order (EO) 12291

This action has been classified as a 
Table. 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and Table 3 SIP revisions (54 FR 
2222) from the requirements of section 
3 of Executive Order 12291 for a period 
of two years. USEPA has submitted a 
request for a permanent waiver for Table 
2 and Table 3 SIP revisions. OMB has 
agreed to continue the waiver until such 
time as it rules on USEPA’s request.
This request continues in effect under 
Executive Order 12866 which 
superseded Executive Order 12291 on 
September 30,1993.

VI. Regulatory Flexibility

Under the Regulatory Flexibility Act, 
U.S.C. 600 et seq., USEPA must pfepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, USEPA may 
certify that the rule will not have a 
significant economic impact on a 
substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprise, and 
government entities with jurisdiction 
over populations of less than 50,000.

SEP approvals under section 110 and 
subchapter I, part D, of the CAA do not 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on any small entities affected. 
Moreover, due to the nature of the 
Federal-State relationship under the 
CAA, preparation of a regulatory 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of State action. The CAA 
forbids USEPA to base its actions 
concerning SIPs on such grounds.
Union E lectric Co. v. USEPA, 427 U.S. 
246, 256-66 (1976); 42 U.S.C. 7410
(a)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Carbon monoxide, 
Intergovernmental relations, Reporting 
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.
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Dated: February 4 ,1 994 .
David A. Ullrich,
Acting Regional Administrator.
[FR Doc. 94-4224  Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE A560-50-F

40 CFR Part 52
[W I39-01-6079; F R L-4842-1]

Approval and Promulgation of 
Implementation Plan; Wisconsin
AGENCY: United States Environmental 
Protection Agency (USEPA).
ACTION: Proposed  ru le .

SUMMARY: The USEPA is proposing to 
approve a revision to Wisconsin’s State 
Implementation Plan (SIP] for ozone. On 
September 22,1993, the Wisconsin 
Department of Natural Resources 
(WDNR) submitted volatile organic 
compound (VOC) rules to the USEPA as 
a proposed revision to Wisconsin’s 
ozone SIP. These rules replace the 
Chapter NR 154 (154 series) regulations 
currently contained in Wisconsin’s 
federally approved ozone SIP with 
Chapter NR 400 (400 series) regulations 
which are consistent with the current 
Wisconsin Administrative Code. In 
addition to renumbering Wisconsin’s 
VOC regulations, this revision addresses 
the following: the requirement of 
Wisconsin’s March 9,1984 SIP that the 
State submit major source non-control 
technology guideline (non-CTG) 
reasonably available control technology 
(RACT) regulations; the USEPA’s SIP 
call of May 26,1988; the requirement of 
the Clean Air Act as amended in 1990 
(Act) that States correct deficient VOC 
RACT rules (“fix-up” requirement); and 
the requirement of the Act that States 
adopt VOC RACT rules where not 
previously required (* ‘catch-up ’ ’ 
requirement). Further, this revision 
redefines RACT for non-vapor 
conveyorized degreasers, high 
performance architectural coatings, and 
fire truck and emergency response 
vehicle manufacturing. This proposed 
revision is being parallel processed 
because portions of the rules submitted 
on September 22,1993 have been 
adopted by the WDNR’s Natural 
Resources Board, but are not as yet fully 
effective at the State level. The USEPA 
is proposing to take final action 
approving these rules if and when they 
become fully effective providing that 
they are submitted to the USEPA in a 
timely manner.
DATES: Comments on this revision and 
on the proposed USEPA action must be 
received by March 28,1994.
ADDRESSES: Written comments should 
be sent to Khariton T. Nash, Chief,

Regulation Development Section, Air 
Toxics and Radiation Branch (AT—18J), 
USEPA, Region 5, 77 West Jackson 
Boulevard, Chicago, Illinois 60604.

Copies of the SIP revision request and 
the USEPA’s analysis are available for 
inspection at the following address: (It 
is recommended that you telephone 
Kathleen D'Agostino at (312) 886-1767 
before visiting the Region 5 
office.)USEPA, Region 5, Air and 
Radiation Division, 77 West Jackson 
Boulevard, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT: 
Kathleen D’Agostino, Air Toxics and 
Radiation Branch (AT—18J), USEPA, 
Region 5, Chicago, Illinois 60604, (312) 
886-1767.
SUPPLEMENTARY INFORMATION: 

Background
Under section 107 of the Clean Air 

Act as amended in 1977 (1977 Act), the 
USEPA designated certain areas in each 
State as not attaining the National 
Ambient Air Quality Standards 
(NAAQS) for ozone. For these areas, 
section 172(a) of the 1977 Act required 
that the State revise its SIP to provide 
for attaining the primary NAAQS as 
expeditiously as practicable, but not 
later than December 31 ,1982 .1 section 
172(b) and (c) of the 1977 Act require 
that for stationary sources, an 
approvable SIP must include legally 
enforceable requirements reflecting the 
application of RACT to sources of
vex:. 2

> The requirements for an approvable SIP are 
described in a “General Preamble” for part D 
rulemaking published at 44 FR 20372 (April 4. 
1979), 44 FR 38583 (July 2.1979), 44 FR 50371 
(August 28,1979), 4 4  FR 53761 (September 17, 
1979), and 44 FR 67182 (November 23,1979).

2 A definition o f RACT is contained in a 
December 9,1976. memorandum from Roger 
Strelow, former Assistant Administrator of Air and 
Waste Management and is cited In a General 
Preamble-Supplement on Control Technique 
Guidelines (CTGs). published at 44 FR 53761,
53762 (September 17,1979). RACT is defined as the 
lowest emission limitation that a particular source 
is capable of meeting by the application of control 
technology that is reasonably available, considering 
technological and economic feasibility.

The United States Environmental Protection 
Agency published CTGs In three phases (Groups L 
n  and m) in order to assist the States in determining 
RACT. The CTGs provide information on available 
air pollution control techniques and provide 
recommendations on what die USEPA considers the 
“presumptive norm” for RACT. All other sources 
which are not covered by Group I, H. or III CTGs 
are referred to as “non-CTG” sources. Under the 
1977 Act, “non-CTG major sources" were sources 
that have the potential to emit more than 100 tons 
per year (TPY) of VOC and for which a CTG has 
not been published. Under the Act as amended in 
1990, the definition of “major source” has bean 
linked to the area’s classification; La., while for 
marginal and moderate areas major sources 
continue to be defined as those with potential to 
emit 100 TPY. major sources in serious, severe, and 
extreme areas are defined as those with potential to

In partial response to the requirement 
for VOC RACT rules, the State of 
Wisconsin submitted and the USEPA 
approved controls representing the 
application of RACT for certain 
stationary sources of VOCs covered by 
the first two groups of CTGs (RACT I -  
40 CFR 52.2570(c)(13) (January 11,
1980,45 FR 2319) and RACT 11-40 CFR 
52.2570(c)(27) 0une 21,1982,47 FR 
26622)).

Part D allowed the USEPA, though, to 
grant extensions of up to December 31, 
1987 to those States that could not 
demonstrate attainment of the ozone 
standard by December 31,1982, if 
certain conditions were met by the State 
in revising its SIP.3 Wisconsin 
requested and received an extension to 
December 31,1987 for achieving the 
ozone NAAQS for five counties 
(Kenosha, Milwaukee, Ozaukee, Racine, 
and Waukesha). This extension was 
granted on May 6,1981 (46 FR 25294) 
and obligated the State to develop, for 
sources located in the five-county 
nonattainment area in southeastern 
Wisconsin, RACT regulations addressed 
by the Group HI CTGs (RACT IE) and 
RACT regulations for major sources not 
addressed by a CTG (major non-CTG 
RACT). The State of Wisconsin 
submitted and the USEPA approved 
controls representing the application of 
RACT for stationary sources of VOCs 
covered by the. third group of CTGs on 
May 10,1985 (40 CFR 52.2570(c)(39) (50 
FR 19682)) and June 28,1985 (40 CFR 
52.2570(c)(41) (50 FR 26735)).

On May 26,1988, Valdas V.
Adamkus, Regional Administrator, 
USEPA, Region 5, notified Governor 
Tommy G. Thompson pursuant to 
section 110(a)(2)(H) of the 1977 Act that 
the Wisconsin SIP was substantially 
inadequate to achieve the NAAQS for 
ozone in parts of Wisconsin. This letter 
to the Governor further stated that 
Wisconsin was required under the 1977 
Act to correct the deficiencies and 
inconsistencies in its existing VOC 
regulations. A June 17,1988 SIP call 
follow-up letter to Wisconsin identified 
the deficiencies and inconsistencies in 
its existing VOC stationary source RACT 
regulations which had been previously 
approved by the USEPA. This letter also 
noted that approvable non-CTG 
regulations were lacking for resin

emit 50,25, and 15 TPY, respectively. Therefore, 
under the amended Act, the definition of “non-CTG 
major source" depends on the classification of a 
specific area.

3 On January 22,1981, (46 FR 7182). the USEPA 
published guidance for the development of 1982 
ozone SIPs in “State Implementation Plans: 
Approval of 1982 Ozone and Carbon Monoxide 
Plan Revisions for Areas Needing an Attainment 
Date Extension."
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manufacturing, coating manufacturing, 
aerosol can filling and leather coating. 
The USEPA published an informational 
notice on September 7,1988 (53 FR 
34500) on the call for a SIP revision and 
on guidance documents, including the 
May 25,1988 document, “Issues 
Relating to VOC Regulation Outpoints, 
Deficiencies, and Deviations” 
(Bluebook).

The Clean Air Act Amendments of 
1990 were enacted on November 15, 
1990. Public Law 101-549,104 Stat. 
2399, codified at 42 U.S.C. 7401-7671q. 
In amended section 182(a)(2)(A), 
Congress statutorily adopted the 
requirement that pre-enactment ozone 
nonattainment areas that retained their 
designation of nonattainment and were 
classified as marginal or above fix their 
deficient RACT rules for ozone by May
15,1991. Specifically, this section 
requires such areas to correct RACT as 
it was required under pre-amendment 
section 172(b) as that requirement was 
interpreted in pre-amendment guidance 
(the "fix-up” requirement).4 The SIP 
call letters interpreted that guidance and 
indicated corrections necessary for 
specific nonattainment areas. Five 
counties in the Milwaukee area 
(Kenosha, Milwaukee, Ozaukee, Racine, 
and Waukesha) and the Sheboygan area 
retained their designation of 
nonattainment and were classified as 
severe and moderate, respectively. 
Therefore, these nonattainment areas are 
subject to the RACT fix-up requirement 
and the May 15,1991 deadline.

Section 182(b)(2) of the Act requires 
States to adopt RACT rules for all areas 
designated nonattainment for ozone and 
classified as moderate or above. There 
are three parts to the section 182(b)(2) 
RACT requirement: (1) RACT for 
sources covered by an existing CTG— 
i.e., a CTG issued prior to the enactment 
1990 amendments; (2) RACT for sources 
covered by a post-enactment CTG; and 
(3) all major sources not covered by a 
CTG. This section requires 
nonattainment areas to regulate sources 
that previously were exempt from RACT 
requirements and thereby “catch up” to 
those nonattainment areas that became 
subject to those requirements during an 
earlier period. In addition, it requires 
newly designated ozone nonattainment 
areas to adopt RACT rules consistent 
with those for previously designated

♦ Among other things, the pre-amendment 
guidance consists of the VOC RACT portions of the 
Post-87 policy, 52 FR 45044 (November 24,1987); 
“Issues Relating to VOC Regulation Cutpoints, 
Deficiencies and Deviations, Clarification to 
Appendix D of November 24,1987 Federal Register 
Notice” (Bluebook) (notice of availability published 
in the Federal Register on May 25,1988); and the 
existing CTGs.

nonattainment areas. The counties of 
Kewaunee, Manitowoc, and Sheboygan 
and the Milwaukee area (including 
Kenosha, Milwaukee, Ozaukee, Racine, 
Washington, and Waukesha) are the 
only areas in Wisconsin designated 
nonattainment and classified as 
moderate or above. Therefore, these are 
the areas in Wisconsin subject to the 
RACT catch-up requirements of section 
182(b)(2) of the Act.
State Submittal

On September 22,1993, Wisconsin 
submitted VOC rules to the USEPA as 
a proposed revision to the State’s ozone 
SIP. This submittal supersedes the 
following rule revision submittals: 
October 3,1986 (non-CTG rules for 
aerosol can filling, coating 
manufacturing, and synthetic resin 
manufacturing); February 5,1987 (non- 
CTG rule for leather coating); February 
18,1988 (RACT for non-vapor 
conveyorized degreasers); June 28,1988 
(non-CTG rule for aerosol can filling); 
August 30,1988 (RACT for high 
performance architectural coatings); 
November 1,1989 (internal offsets); 
April 17,1990 (rule corrections in 
response to the 1988 SIP call); and May 
21,1990 (RACT for fire truck and 
emergency response vehicle 
manufacturing)3. The proposed revision 
has been submitted to the USEPA for 
parallel processing because portions of 
the rules have been adopted by the 
WDNR’s Natural Resources Board, but 
are not as yet fully effective at the State 
level.

These rules replace the 154 series 
regulations currently contained in 
Wisconsin’s ozone SIP with 400 series 
regulations which are consistent with 
the current Wisconsin Administrative 
Code. More specifically, the September 
22,1993 submission consists of 
Chapters NR 400,419 to 425 (excluding 
NR 419.07), 439 and 484, as related to 
VOCs. This includes Order AM-36-92, 
which contains VOC rule revisions 
adopted by the State of Wisconsin’s 
Natural Resources Board on July 29, 
1993. In addition to renumbering

5 In its May 21,1990, submittal, the State 
requested that the rule revisions to the Wisconsin 
Administrative Code as approved by the Natural 
Resources Board (NRB) in Order AM-46-88 (fire 
truck and emergency response vehicle 
manufacturing) and modified by NRB Order AM- 
20-89 (April 17,1990, RACT correction submittal) 
be incorporated into Wisconsin’s federally- 
approved SIP. Thus, the regulatory language 
submitted on April 17,1990, actually supersedes 
the regulatory language submitted on May 21,1990. 
To clarify this it should be noted that the April 17, 
1990 and May 21,1990 dates are dates of submittal. 
The May 21,1990 submittal was actually approved 
prior to the approval of the April 17,1990 
submittal. This is why the April 17,1990 regulatory 
language takes precedence.

Wisconsin’s VOC regulations, this 
revision fully addresses the following: 
the requirement of Wisconsin’s March 9, 
1984 SIP that the State submit major 
source non-CTG RACT regulations; the 
USEPA's SIP call of May 26,1988; and 
the RACT fix-up requirement of section 
182(a)(2)(A) of the Act. Additionally, 
this submittal expands the geographic 
coverage of Wisconsin’s VOC RACT 
rules (where this has not already been 
done) to Door, Kewaunee, Manitowoc, 
and Washington Counties and lowers 
the applicability cutpoint for existing 
major non-CTG regulations to 25 tons 
per year (tpy) of VOC for sources located 
in the Milwaukee area.6 In doing so, 
these rules partially address the RACT 
catch-up requirement of section 
182(b)(2) of the Act. The catch-up 
requirement will be fully addressed 
when the Wisconsin submits its rules 
for major non-CTG sources, currently 
expected in 1994. Further, this revision 
redefines RACT for non-vapor 
conveyorized degreasers, high 
performance architectural coatings, and 
fire truck and emergency response 
vehicle manufacturing.

USEPA’s Analysis of the State’s 
Submittal

The following is a summary of the 
major changes to Wisconsin’s VOC 
regulations contained in the State’s 
submittal.

I. C hapter NR 400: A ir Pollution Control 
D efinitions

This chapter contains definitions used 
throughout the remaining chapters.

A. “Maximum Theoretical Emissions”

The State has established the 
following definition: “’Maximum 
theoretical emissions’ means the 
quantity of air contaminants that 
theoretically could be emitted by a 
stationary source without control 
devices based on the design capacity or 
maximum production capacity of the 
source and 8,760 hours of operation per 
year. In determining the maximum 
theoretical emissions of VOCs for a 
source, the design capacity or maximum 
production capacity shall include the 
use of raw materials, coatings and inks 
with the highest VOC content used in 
practice by the source.” This definition 
is clear and consistent with USEPA 
RACT guidelines.

«Under the 1990 amendments, major sources in 
severe areas are defined as those with the potential 
to emit 25 tpy or more of VOCs. This revision 
ensures that the definition of major source 
contained in the amendments is reflected in 
existing major non-CTG regulations.
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B. "Volatile Organic Compound” or 
"VOC”

The State has revised the definition to 
read as follows: “’Volatile organic 
compound' or 'VOC’ means any organic 
compound which participates in 
atmospheric photochemical reactions. 
This includes any such organic 
compound other than the following 
compounds, which have been 
determined to have negligible 
photochemical reactivity: (a) Methane,
(b) Ethane, (c) Methylene chloride 
(Dichloromethane), (d) 1,1,1- 
Trichloroethane (Methyl chloroform),
(e) Trichlorofluoromethane (CFC-11), (f) 
Dichlorodifluoromethane (CFC-12), (g) 
Chlorodifluoromethane (CFG-22), (hj 
Trifluoromethane (FC-23), (i) 1,1,1- 
Trichloro-2,2,2-trifluoroethane (CFC- 
113), (j) 1,2-Dichloro-l,1,2,2- 
tetrafluoroe thane (CFC-114), (k) 
Chloropentafluoroethane (CFC-115), (1)
1,1,1 -Trifluoro-2,2-dichloroethane 
(HCFC-123), (m) 1-Chloro-l ,1,1,2- 
tetrafluoroethane (HCFC-124), (n) 
Pentafluoroethane (HFC-125), (o)
1.1.2.2- Tetrafluorœthane (HFC-134), (pj
1.1.1.2- Tetrafluoroethane (HFC-134a), 
(q) 1,1-Dichloro-l-fluoroethane (HCFC- 
141b), (r) l-Chloro-l,l-difluoroethane 
(HCFC-142b), (s) 1,1,1-Trifluoroethane 
(HFC-143a), (t) 1,1-Difluoroethane 
(HFC-152a), and (u) per fluorocarbon 
compounds which fall in to the 
following classes: 1. Cyclic, branched or 
linear completely fluorinated alkanes. 2. 
Cyclic, branched or linear completely 
fluorinated ethers with no 
unsaturations. 3. Cyclic, branched or 
linear completely fluorinated tertiary 
amines with no unsaturations, and 4. 
Sulfur containing perfluorocarbons with 
no unsaturations and with sulfur bonds 
only to carbon and fluorine.” This 
definition is consistent with USEPA’s 
definition of VOC (40 CFR 51.100).
II. Chapter NR 419: Control o f Organic 
Com pound Em issions

This chapter contains definitions and 
general regulations (including those 
pertaining to the disposal of VOC 
wastes, the storage of organic 
compounds and the transfer of organic 
compounds) which apply to VOC 
sources.7
Storage of Any Organic Compound

The State has revised this section to 
require that any alternative control 
method approved by the WDNR be 
submitted to, and not become effective

7 Section 419.07 regulates the remediation of 
contaminated soil or water. The WDNR requested 
that this section not be incorporated into the State’s 
ozone SIP. Therefore, USEPA is not taking action 
on this section.

for Federal purposes until approved by, 
the USEPA as a SIP revision.
III. Chapter NR 420: Control o f  Organic 
Com pound Em issions from  Petroleum  
and G asoline Sources

This chapter contains definitions and 
specific regulations pertaining to the 
storage of petroleum liquids, transfer 
operations and associated equipment, 
motor vehicle fueling,8 and petroleum 
refinery sources,
A. Storage of Petroleum Liquids; 
Exemptions

The State has revised this section by 
removing the exemption for 
underground storage vessels where the 
total volume of petroleum liquids added 
to and taken from the tank annually did 
not exceed twice the volume of the tank. 
This exemption was replaced with an 
exemption for horizontal underground 
storage tanks used to store JP—4 jet fuel.
B. Storage of Petroleum Liquids; 
Inspections of Fixed Roof Vessels

The State has revised the provision 
relating to the inspection of covers and 
seals so as to require inspections 
whenever the tank is emptied or at least 
every 5 years, whichever is more 
frequent.
C. Storage of Petroleum Liquids; 
Alternate Control Methods

The State has revised this section to 
require that any alternative control 
method approved by the WDNR be 
submitted to, and not become effective 
for Federal purposes until approved by, 
the USEPA as a SIP revision.
D. Transfer Operations and Associated 
Equipment; Bulk Gasoline Plants

The State has revised this rule to 
apply to facilities which have an 
average daily throughput of 4,000 
gallons of gasoline or more on a 30-day 
rolling average. In addition, this section 
was revised to require that any source 
subject to this section shall remain 
subject to this subsection even if its 
throughput later falls below the 
applicability thresholds.
E. Transfer Operations and Associated 
Equipment; Gasoline Dispensing 
Facilities

The State revised this section to allow 
sources to comply by using a 
refrigeration-condensation system 
capable of recovering at least 90 percent

»On August 13,1993 (58 FR 43080), the USEPA 
published a direct final approval of the proposed 
revisions to Wisconsin’s SIP relating to motor 
vehicle fueling that became effective on October 13, 
1993. These revisions m il not be discussed in 
today’s rulemaking. .

by weight of the organic compounds in 
the displaced vapor or an equally 
effective alternative control method 
approved by the department. The State 
also added the requirement that any 
alternative control method approved 
under this subsection be submitted to, 
and not become effective for Federal 
purposes until approved by, the USEPA 
as a source-specific SIP revision.
F. Transfer Operations and Associated 
Equipment; Gasoline Delivery Vessels

The State revised this section to 
require that records be kept not only of 
the results of pressure tests, but also of 
all data collected during the test.
IV. Chapter NR 421: Control o f  Organic 
Com pound Em issions from  Chem ical, 
Coatings and Rubber Products 
M anufacturing

This chapter contains definitions and 
specific regulations pertaining to 
chemical manufacturing, pneumatic 
rubber tire manufacturing, synthetic 
resin manufacturing, and coatings 
manufacturing.
A. Chemical Manufacturing

The provisions of this subsection are 
not consistent with USEPA RACT 
guidelines. However, the State has made 
an adequate demonstration that there 
are no sources in nonattainment areas in 
this category. USEPA is approving this 
negative declaration into the SIP as 
fulfilling the RACT requirement for 
these source categories. In addition, 
USEPA is approving the submitted rules 
into the SIP for their strengthening 
effect, but not as meeting RACT. If major 
VOC sources felling under this category 
are constructed in an ozone 
nonattainment area, these sources will 
be required to control their emissions 
with the lowest achievable emission rate 
under New Source Review provisions.
In addition, the State’s negative 
declaration would no longer be 
supportable and the State would then 
need to submit RACT rules for this 
category.
B. Pneumatic Rubber Tire 
Manufacturing

The provisions of this subsection are 
not consistent with USEPA RACT 
guidelines. However, the State has made 
an adequate demonstration that there 
are no sources in nonattainment areas in 
this category. USEPA is approving this 
negative declaration into the SIP as 
fulfilling the RACT requirement for 
these source categories. In addition, 
USEPA is approving the submitted rules 
into the SIP for their strengthening 
effect, but not as meeting RACT. If major 
VOC sources falling under this category



Federal Register / Veil. 59, No. 38 / Friday, February 25, 1994 / Proposed Rules 9161

are constructed in an ozone 
nonattainment area, these sources will 
be required to control their emissions 
with die lowest achievable emission rate 
under New Source Review provisions.
In addition, the State's negative 
declaration would no longer be 
supportable and die State would then 
need to submit RACT rules for this 
category.
C. Synthetic Resin Manufacturing

This non-CTG rule, not previously 
incorporated into the State’s SIP, 
applies to reaction tanks, thinning 
tanks, blending tanks and other process 
vessels used in any synthetic resin 
manufacturing facility which has 
maximum theoretical emissions of 
VOCs greater than or equal to lOO tpy 
and which is located in the counties of. 
Door, Kewaunee, Manitowoc,
Sheboygan,or Walworth, or which has 
maximum-theoretical emissions of 
VOCs greater than or equal to 25 tpy and 
which is located in the counties of 
Kenosha, Milwaukee, Ozaukee, Racine, 
Washington, or Waukesha. The 
regulation requires that each vent from 
reaction tanks, and all blending tanks 
and th in n in g tanks be equipped with 
either of the following: (1) A surface 
condenser, or equally effective control 
device approved by the WDNR, and a 
vapor recovery or control system that 
reduces emissions from the surface 
condenser or equally effective device by 
85 percent; or (2) an equivalent system 
or approach demonstrated to reliably 
control emissions from a process that 
does not include a condenser by not less 
than 90 percent as approved by the 
WDNR. Any equally effective control 
equipment or equivalent system 
approved by WDNR under this 
paragraph must be submitted to, and not 
become effective for Federal purposes 
until approved by, the USEPA as a site- 
specific SIP revision.

The rule further requires equipment 
which processes or contains VOC to be 
either enclosed or covered. Each valve, 
pump, sealed agitator, compressor, 
flange and relief valve must be 
inspected bimonthly for indications of 
dripping liquid. In addition, if this 
equipment is used with a process stream 
which contains at least 10.0 percent 
VOCs by weight, annual monitoring is 
required, unless it is located within 2 
meters of a permanent support surface, 
in which case quarterly monitoring is 
required. All leaks detected must be 
repaired within 15 days or, if 
technically infeasible without a process 
unit shutdown, before the end of the 
next such shutdown. Documentation, 
including the description of the 
equipment that leaked, date of

detection, date of repair, dates of follow
up inspection, and an explanation of 
what caused the leak, is required on a 
quarterly basis.
D. Coatings Manufacturing

This non-CTG rule, not previously ~~ 
incorporated into the State’s SIP, 
applies to pigment dispersion chambers, 
thinning tanks, tinting, straining, 
blending tanks and other process vessels 
used in any coatings manufacturing 
facility which has maximum theoretical 
emissions of VOCs greater than or equal 
to 100 tpy and which is located in the 
counties of Door, Kewaunee,
Manitowoc, Sheboygan or Walworth, or 
which has maximum theoretical 
emissions of VOCs greater than or equal 
to 25 tpy and which is located in the 
counties of Kenosha, Milwaukee, 
Ozaukee, Racine, Washington, or 
Waukesha. The regulation requires that 
all vats be covered with lids, except to 
add ingredients or to take samples; all 
vats, high speed dispersion mills, 
grinding mills and roller mills be 
cleaned in a way which minimizes the 
emissions of VOCs into the atmosphere, 
and all grinding mills be equipped with 
fully enclosed screens.

The rule further requires that each 
valve, pump, sealed agitator, 
compressor, flange and relief valve be 
inspected bimonthly for indications of 
dripping liquid. In addition, if this 
equipment is used with a process stream 
which contains at least 10.0 percent 
VOCs by weight, annual monitoring is 
required, unless it is located within 2 
meters of a permanent support surface, 
in which case quarterly monitoring is 
required. All leaks detected must be 
repaired within 15 days or, if  
technically infeasible without a process 
unit shutdown, before the end of the 
next such shutdown. Documentation, 
including the description of the 
equipment that leaked, date of 
detection, date of repair, dates of follow
up inspection, and an explanation of 
what caused the leak, is required on a 
quarterly basis.
V. C hapter NR 422: Control o f  Organic 
Com pound Em issions from  Surface 
Coating, Printing and A sphalt Surfacing 
O perations

This chapter contains definitions and 
specific regulations pertaining to can 
coating, coil coating, paper coating, 
fabric and vinyl coating, leather coating, 
automobile and Kght-duty truck 
manufacturing, furniture metal coating, 
surface coating of large appliances, 
magnet wire coating, flat wood panel 
coating, graphic arts, miscellaneous 
metal parts and products, fire truck and 
emergency response vehicle

manufacturing, and use of asphalt 
surfacing materials.
A. Definitions

The following revisions have been 
made to the definitions included in this 
subsection:

1. The definition of “fabric coating” 
has been revised to include the 
saturation coating of textile substrates.

2. “Organisol” has been defined to be 
a thick coating containing resin, 
plasticizers and organic solvent used to 
coat flexible substances, such as paper 
or fabrics.

3. The definition of “paper coating” 
has been revised to include saturation 
coating of paper. The definition has also 
been revised to include the web coating 
of “plastic films” rather than “plastic 
fibers” as a source type subject to the 
coating rules.

4. “Plastisol” has been defined to be 
a composition of finely divided resin 
and plasticizer used to coat flexible 
substances, such as paper or fabrics, 
which is applied as a thick gel which 
solidifies when heated.

5. The definition of “pretreatment 
coat” has been revised to mean a coating 
applied directly to metal substrates and 
which contain at least 1/2 percent acid 
by weight and is used to provide surface 
etching, corrosion resistance and 
enhanced adhesion of subsequent 
coatings.

6. “Saturation coating” has been 
defined as the application of a coating 
which permeates the substrate to which 
it is applied.

7. The definition of “vinyl coating” 
was revised to exclude the application 
of plastisols and organisols and to 
include urethane coated fabric and 
urethane sheets.
B. Exemptions

The exemptions in this section have 
been revised as follows:

1. The exemption for sources whose 
actual emissions were never greater than 
15 pounds per day and 3.1 pounds per 
hour was revised. The regulation now 
allows exemptions only for sources 
whose actual emissions from ail lines 
meeting the same applicability 
requirements within the facility are 
never greater than 15 pounds per day 
with all emission control equipment 
inoperative.

2. The exemption for miscellaneous 
metal parts and products and fire truck 
and emergency response vehicle 
manufacturing sources whose emissions 
were never greater than 10 tpy with all 
emission control equipment inoperative 
was revised. The regulation now 
exempts miscellaneous metal parts and



9 162 Federal Register / Vol. 59, No. 38 /  Friday, February 25, 1994 / Proposed Rules

products and fire truck and emergency 
response vehicle manufacturing sources 
which have maximum theoretical 
emissions of VOCs from all surface 
coating process lines of less than or 
equal to 10 tpy.

3. The exemption covering coating 
sources, other than graphic arts, which 
have total emissions of VOCs, with all 
emission control equipment inoperative, 
of less than or equal to 100 tpy no 
longer applies in Door or Kewaunee 
counties.

4. The exemption for printing 
facilities whose emissions, with all 
emission control equipment inoperative, 
are less than or equal to 100 tpy was 
revised. The regulation now exempts 
printing facilities which are located in 
the counties of Kenosha, Milwaukee, 
Ozaukee, Racine, Washington or 
Waukesha and have maximum 
theoretical emissions of VOCs of less 
than or equal to 25 tpy, or are located 
outside of these counties and have 
maximum theoretical emissions of 
VOCs less than or equal to 100 tpy.

5. The exemption relating to leather 
coating facilities has been revised to 
exempt facilities located outside the 
counties of Door, Kenosha, Kewaunee, 
Manitowoc, Milwaukee, Ozaukee, 
Racine, Sheboygan, Walworth, 
Washington and Waukesha; or located 
in the counties of Kenosha, Milwaukee, 
Ozaukee, Racine, Washington, or 
Waukesha and which have maximum 
theoretical emissions of VOCs of less 
than 25 tpy, or located in the counties 
of Door, Kewaunee, Manitowoc, 
Sheboygan or Walworth, and which 
have maximum theoretical emissions of 
VOCs of less than 100 tpy.
C. Methods of Compliance

Sources may achieve compliance 
through the use of an equivalent system 
or approach demonstrated to reliably 
control emissions to a level at or below 
the applicable emission limit. In 
addition, sources have the option of 
achieving compliance through the use of 
an alternative control method or system 
involving a high transfer efficiency 
coating application system* In either 
case, the equivalent or alternate method 
or system must be approved by the 
WDNR and submitted to USEPA as a 
site-specific SIP revision. This revision 
would not become effective for Federal 
purposes until approved by the USEPA.

Tnis subsection has also been revised 
to allow sources to demonstrate 
compliance through a daily volume- 
weighted average of all coatings or inks 
applied by emission units subject to the 
same emission limitation in a process 
line. The regulation includes equations 
specifying the required method for

calculating daily volume-weighted 
average VOC content. Sources not 
covered by one of the equations 
specified in this subsection may comply 
by means of in-line averaging only by 
obtaining the WDNR’s approval. Any 
such approval must be submitted to, 
and will not become effective for 
Federal purposes until approved by, the 
USEPA as a site-specific SIP revision.
D. Leather Coating

This non-CTG rule, not previously 
incorporated into the State’s SIP, limits 
emissions from leather coating facilities 
to 18.6 kilograms per 100 square meters 
(38 pounds per 1000 square feet) of 
coated product calculated on a daily 
average basis. The regulation contains 
equations and procedures specifying the 
required method for determining 
compliance with the regulation as well 
as detailed recordkeeping requirements.
E. Automobile and Light-Duty Truck 
Manufacturing

The provisions of this subsection are 
not consistent with USEPA RACT 
guidelines. However, the State has made 
an adequate demonstration that there 
are no sources in nonattainment areas in 
this source category. USEPA is 
approving this negative declaration into 
the SIP as fulfilling the RACT 
requirement for these source categories. 
In addition, USEPA is approving the 
submitted rules into the SIP for their 
strengthening effect, but not as meeting 
RACT. If major VOC sources falling 
under this category are constructed in 
an ozone nonattainment area, these 
sources will be required to control their 
emissions with the lowest achievable 
emission rate under New Source Review 
provisions. In addition, the State’s 
negative declaration would no longer be 
supportable and the State would then 
need to submit RACT rules for this 
category.
F. Graphic Arts

Sources are allowed to comply with 
the regulation through the use of an 
alternative VOC emission reduction 
system demonstrated to have at least 90 
percent reduction efficiency, as 
measured across the control system. The 
regulation was revised to require that 
any such alternative system be not only 
approved by the WDNR, but also 
submitted to the USEPA as a site- 
specific SIP revision. Any such revision 
would not become effective for Federal 
purposes until approved by the USEPA.

In addition, the regulation was 
revised to require that the overall 
emission reduction efficiency of any 
capture system and control device be at 
least 75 percent where a publication

rotogravure process is employed, 65 
percent where a packaging rotogravure 
process is employed, and 60 percent 
where a flexographic printing process is 
employed.
G. Miscellaneous Metal Parts and 
Products

The applicability subsection has been 
modified to eliminate the exemption for 
coating operations involved in the 
application of specialized coatings 
required by State of Federal agencies on 
products made for their use. The 
exemptions for adhesives, sealants or 
fillers and the silk screening of metal 
parts and products and the emission 
limitations for pretreatment coats have 
been revised to apply only to facilities 
located outside the counties of Door, 
Kenosha, Kewaunee, Manitowoc, 
Milwaukee, Ozaukee, Racine, 
Sheboygan, Walworth, Washington and 
Waukesha.

In addition, this section contains 
emission limitations for high 
performance architectural coatings 
which have not previously been 
incorporated into the State’s SIP. This 
rule limits such coatings to 5.4 and 5.8 
pounds of VOC per gallon of coating, 
excluding water, for prime coating and 
other coatings, respectively. These 
limits apply only to sources using such 
coatings prior to July 1,1983, and 
located outside the counties of Brown, 
Calumet, Dane, Dodge, Door, Fond du 
Lac, Jefferson, Kenosha, Kewaunee, 
Manitowoc, Milwaukee, Outagamie, 
Ozaukee, Racine, Rock, Sheboygan, 
Walworth, Washington, Waukesha and 
Winnebago.
H. Fire Truck and Emergency Response 
Vehicle Manufacturing

This section, not previously 
incorporated into the State’s SIP, 
applies to coating operations of fire 
truck and emergency response vehicle 
manufacturing where meeting 
applicable miscellaneous metals 
emission limits is not technologically or 
economically feasible and where total 
facility production is less than 35 
vehicles per day. This section 
establishes the following emission 
limitations: 6.66 pounds per gallon of 
coating, excluding water, delivered to a 
coating applicator that applies 
pretreatment coats; 4.44 pounds per 
gallon of coating, excluding water, 
delivered to a coating applicator that 
applies prime coats; 6.00 pounds per 
gallon of coating, excluding water, 
delivered to a coating applicator that 
applies topcoats; and 3.5 pounds per 
gallon of coating, excluding water, 
delivered to a coating applicator that 
applies clear coats. Coating operations
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subject to this section may not be 
involved in an internal offset. It should 
be noted that the only facility affected 
by this regulation is located in an 
attainment area. U.S. EPA is approving 
this negative declaration into the SIP. In 
addition, USEPA is approving the 
submitted rules into die SIP for their 
strengthening effect, but not as meeting 
RACT. If VOC sources falling under this 
category are constructed in an ozone 
nonattainment area, these sources will 
be required to control their emissions 
with the lowest achievable emission rate 
under New Source Review provisions.
In addition, the State’s negative 
declaration would no longer be 
supportable and the State would then 
need to submit RACT rules for this 
category.
VI. Chapter NR 423: Control o f  Organic 
Compound Em issions from  Solvent 
Cleaning O perations

This chapter contains definitions and 
specific regulations pertaining to 
solvent metal cleaning, 
perchloroethylene dry cleaning, and 
petroleum liquid solvent dry cleaning.
A. Solvent Metal Cleaning; Exemptions

The exemption which applies to cold 
cleaners to which not more than 1.5 
gallons of solvent per day is added and 
to open top vapor, conveyorized vapor 
or conveyorized non-vapor degreasers 
whose emissions of VOCs are not more 
than 15 pounds in any one day nor more 
than 3.1 pounds in any one hour which 
are located outside the counties of 
Brown, Calumet, Dane, Dodge, Fond du 
Lac, Jefferson, Kenosha, Manitowoc, 
Milwaukee, Outagamie, Ozaukee,
Racine, Rock, Sheboygan, Walworth, 
Washington, Waukesha and Winnebago 
has been revised to require that the 
sources also be located outside the 
counties of Door and Kewaunee.

An exemption was added for 
conveyorized non-vapor degreasers with 
a total horizontal solvent-air interface 
smaller than 21.6 square feet or to 
conveyorized non-vapor degreasers 
which are located outside the counties 
of Brown, Calumet, Dane, Dodge, Door, 
Fond du Lac, Jefferson, Kenosha, 
Kewaunee, Manitowoc, Milwaukee, 
Outagamie, Ozaukee, Racine, Rode, 
Sheboygan, Walworth, Washington, . 
Waukesha and Winnebago.
B. Solvent Metal Cleaning; Equivalent 
Control

This section was revised to require 
that any equivalent control system 
approved by the WDNR be submitted to, 
and not become effective for Federal 
purposes until approved by, the USEPA 
as a site-specific SIP revision.

C. Solvent Metal Cleaning;
Conveyorized Non-Vapor Degreasers

This section was revised to 
distinguish between conveyorized vapor 
degreasers and the much less common 
conveyorized non-vapor degreasers. The 
State adopted control requirements 
consistent with those previously 
approved for conveyorized vapor 
degreasers including; m in im iz in g  
entrance and exit openings during 
operation, providing downtime covers 
for closing off the entrance and exit, 
placing downtime covers over the 
entrances and exits immediately after 
the conveyors and exhausts are shut 
down and not removing until just before 
start-up, minimizing carryout emissions, 
storing waste solvent in covered 
containers, disposing of waste in such a 
way as to prevent more than 15 percent 
of the waste solvent to evaporate, and 
repairing solvent leaks immediately. In 
addition, sources must install and 
operate a carbon adsorption system 
demonstrated to have at least 95 percent 
control efficiency or an equivalent 
control system approved by the WDNR 
and submitted to the USEPA as a site- 
specific SIP revision. Any such revision 
would not become effective for Federal 
purposes until approved by the USEPA.
D. Perchloroethylene Dry Cleaning

This section exempts sources which 
provide satisfactory documentation to 
the WDNR showing that an adsorber 
cannot be accommodated because of 
inadequate space or because insufficient 
steam capacity is available to desorb 
adsorbers. This exemption was revised 
to require that any exemption 
determinations made by the WDNR be 
submitted to, and not become effective 
for Federal purposes until approved by, 
the USEPA as a site-specific SIP 
revision.
E. Petroleum Liquid Solvent Dry 
Cleaning

The applicability subsection has been 
modified to apply to facilities having 
maximum theoretical emissions of 
VOCs greater than or equal to 25 tpy and 
which are located in the counties of 
Kenosha, Milwaukee,Ozaukee, Racine, 
Washington or Waukesha, or having 
maximum theoretical emissions of 
VOCs greater than or equal to 100 tpy 
and which are located in the counties of 
Door, Kewaunee, Manitowoc,
Sheboygan or Walworth.
VII. Chapter NR 424: Control o f  Organic 
Com pound Em issions from  Process 
Lines

This chapter contains definitions and 
specific regulations pertaining to

process lines emitting organic 
compounds and aerosol can filling.
Aerosol Can Filling

This section, not previously 
incorporated into the State’s SIP, 
applies to any aerosol can filling facility 
which has maximum theoretical 
emissions of VOCs greater than or equal 
to 100 tpy and which is located in the 
counties of Door, Kewaunee,
Manitowoc, Sheboygan or Walworth, or 
which has maximum theoretical 
emissions of VOCs greater than or equal 
to 25 tpy and which is located in the 
counties of Kenosha, Milwaukee, 
Ozaukee, Racine, Washington, or 
Waukesha. The regulation requires that 
facilities install and operate a through- 
the-valve filling system on the aerosol 
can filling line, or install and operate a 
vapor recovery system or other device 
approved by the WDNR which reduces 
the amount of VOCs emitted by at least 
52 percent by weight Any approval of 
an alternative device issued by the 
WDNR must be submitted to the USEPA 
as a site-specific SIP revision. Any such 
revision would not become effective for 
Federal purposes until approved by the 
USEPA.
Vm. Chapter NR 425: Com pliance 
Schedules, Exceptions, Registration and  
D eferrals fo r  Organic Com pound 
Em ission Sources in Chapters 419 to 
424

This chapter contains definitions and 
provisions relating to compliance 
schedules; exceptions, registrations and 
nonozone season allowances; and 
internal offsets.
A. Compliance Schedules

While most of the compliance 
schedules are contained in this chapter, 
some are included in the chapter 
containing the control methods. The 
regulations have been revised to allow 
sources previously exempt from the 
regulations and now subject to the 
“catch-up” rules until May 31,1995 to 
comply. In addition, for sources which 
previously received the WDNR’s 
approval to use an alternative or 
equivalent control method or procedure 
for determining compliance, the sources 
are allowed up to 12 months after the 
effective date of the rule before the 
applicable control methods specified 
under NR 419 to 424 and reference 
methods specified under NR 439 can 
become federally enforceable. Since 
these sources will be newly subject to 
RACT, a period of twelve months from 
the date of adoption of these regulations 
is reasonable. The compliance dates for 
the remaining sources have all past.
This provision is acceptable because
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Chapters NR 419 to 424 and 439 are 
being approved for incorporation into 
the State’s SIP.
B. Exceptions, Registrations and 
Nonozone Season Allowances

This subsection allows sources 
meeting the requirements of NR 419 to 
425 by means of a natural gas-fired 
incinerator to use that incinerator only 
during the ozone season, provided that 
its operation is not required for 
purposes of occupational health or 
safety or for the control of toxic or 
hazardous substances, malodors, or 
other pollutants. In addition, this 
provision may be applied, subject to 
WDNR approval, when the requirements 
of NR 419 to 425 are met by use of other 
energy intensive control devices. This 
subsection was revised to require that 
any such approval issued by the WDNR 
be submitted to, and not become 
effective for Federal purposes until 
approved by, the USEPA as a site- 
specific SIP revision.
C. Internal Offsets

This section allows sources to choose 
to demonstrate compliance through the 
use of an internal offset (an internal 
emissions trade or “bubble”) under one 
of two subsections. Under the first 
subsection, the internal offset plan must 
be consistent with the USEPA’s 
“Emission Trading Policy Statement; 
General Principles for Creation, Banking 
and Use of Emission Reduction 
Credits,” 51 FR 43814, December 4,
1986 (ETPS). In addition, this plan must 
be submitted to the USEPA and would 
not become effective for Federal 
purposes until it had been approved by 
the USEPA as a source-specific SIP 
revision. Under the second subsection, 
the internal offset plan would be 
approved by the WDNR under generic 
internal offset provisions. These generic 
provisions are consistent with the 
USEPA’s ETPS. Under this section, only 
the following coating source categories 
may achieve compliance through the 
use of an internal offset: can coating, 
coil coating, paper coating, leather 
coating, automobile and light-duty truck 
manufacturing, metal furniture coating, 
large appliance coating, magnet wire 
coating, flat wood panel coating, graphic 
arts, and miscellaneous metal parts and 
products coating.
IX. Chapter NR 439: Reporting, 
Recordkeeping, Testing, Inspection and  
Determination o f C om pliance 
Requirem ents

This chapter contains definitions and 
provisions relating to reporting, 
recordkeeping, access to records and 
inspections, compliance determinations,

emission testing, fuel sampling and 
analysis, continuous emission 
monitoring, circumvention, and 
malfunction prevention and abatement 
plans.
A. Recordkeeping and Reporting

This section has been revised to add 
detailed recordkeeping and reporting 
requirements for coating sources. 
Additional specific requirements have 
been included for sources complying 
through the use of daily volume- 
weighted averaging, internal offsets, or 
control devices.
B. Methods and Procedures for 
Determining Compliance with Emission 
Limitations

When tests or a continuous 
monitoring system are required, sources 
must use either the reference methods 
specified in this chapter or an 
alternative or equivalent method 
approved (or other specific method 
required) by the WDNR to determine 
compliance with emission limitations. 
Any alternative, equivalent or other 
specific method approved or required 
by the WDNR must be submitted to, and 
will not become effective for Federal 
purposes until approved by, the USEPA 
as a site-specific SIP revision.
X. Chapter NR 484: Incorporation By 
R eference

This chapter incorporates by reference 
testing, monitoring and other technical 
standards established by the Federal 
Government and technical societies and 
organizations.

The State has revised this chapter 
adding a reference to the USEPA’s 
“Emissions Trading Policy Statement; 
General Principles for Creation, Banking 
and Use of Emission Reduction Credits” 
and the “Standard Industrial 
Classification Manual.” In addition, the 
State has revised outdated references.

The USEPA has evaluated all of 
Wisconsin’s rules, as submitted on 
September 22,1993, for consistency 
with the requirements of the Act,
USEPA regulations and the USEPA’s 
interpretation of these requirements as 
expressed in USEPA policy guidance 
documents. The USEPA has found that 
the rules meet the requirements 
applicable to ozone and are, therefore, 
approvable for incorporation into the 
State’s ozone SIP.9 A more complete 
discussion of the USEPA’s review of the 
State’s regulations is contained in 
technical support documents dated 
March 5,1987; July 14,1987; October

9The USEPA is approving rules NR 421.03, NR 
421.04, NR 422.09, NR 422.155 into the SEP for their 
strengthening effect, but not as meeting RACT.

19,1987; January 11,1988; April 14, 
1988; November 17,1988; April 24, 
1989; November 27,1990; May 1,1991; 
and September 27,1993. The USEPA is 
proposing to approve this revision as 
fully meeting die following: the 
requirement of Wisconsin’s March 9, 
1984 SIP that the State submit major 
source non-CTG RACT regulations; the 
USEPA’s SIP call of May 26,1988; and 
the RACT fix-up requirement of section 
182(a)(2)(A) of the Act. Additionally, 
the USEPA is proposing to approve 
these rules as meeting part of the RACT 
catch-up requirements of section 
182(b)(2) of the Act. Again, it should be 
noted that these requirements will be 
completely fulfilled once Wisconsin 
submits and USEPA approves rules for 
the State’s remaining major non-CTG 
sources; these rules are expected in 
1994. Section 193 of the Clean Air Act, 
as amended in 1990, prohibits the 
modification of control requirements in 
effect before November 15,1990 in 
nonattainment areas, unless the 
modification insures equivalent or 
greater emission reductions. USEPA 
believes that these proposed rules will 
result in a reduction of ozone 
substantially beyond what the current 
Wisconsin SIP requires.

This proposed revision is being 
parallel processed because portions of 
the rules submitted on September 22, 
1993 have been adopted by the WDNR s 
Natural Resources Board, but are not as 
yet fully effective at the State level. The 
USEPA is proposing to take final action 
approving these rules providing they 
become fully effective in their current 
form and are submitted to USEPA in a 
timely fashion.
Regulatory Process

This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). A 
revision to the SEP processing review 
tables was approved by the Acting 
Assistant Administrator for the Office of 
Air and Radiation on October 4,1993 
(Michael Shapiro’s memorandum to 
Regional Administrators). A future 
notice will inform the general public of 
these tables. Under the revised tables 
this action remains classified as a Table 
2. On January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and Table 3 SIP revisions (54 FR 
2222) from the requirements of section 
3 of Executive Order 12291 for 2 years. 
The USEPA has submitted a request for 
a permanent waiver for Table 2 and 3 
SIP revisions. The OMB has agreed to 
continue the waiver until such time as 
it rules on the EPA’s request. This
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request continued in effect under 
Executive Order.12866 which 
superseded Executive Order 12291 on 
September 30,1993.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the USEPA must 
prepare a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, The USEPA may 
certify that the rule will not have a 
significant impact on a substantial 
number of small entities. Small entities 
include small businesses, small not-for- 
profit enterprises, and government 
entities with jurisdiction over 
populations of less than 50,000.

State Implementation Plan approvals 
under section 110 and subchapter I, part 
D of the Act do not create any new 
requirements, but simply approve 
requirements that the State is already 
imposing. Therefore, because the 
Federal SIP approval does not impose 
any new requirements, I certify that it 
does not have a significant impact on 
any small entities affected. Moreover, 
due to the nature of the Federal-state 
relationship under the Act, preparation 
of a regulatory flexibility analysis would 
constitute Federal inquiry into the 
economic reasonableness of state action. 
The Act forbids the USEPA to base its 
actions concerning SIPs on such 
grounds. Union E lectric Co. v. U S.
E.P.A , 427 U.S. 256, 256-66 (S.Ct.
1976); 42 U.S.C. 7410(a)(2)..
List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements.

Authority: 42 U.S.C. 7401-7671q.
Dated: February 10,1994.

David A. Ullrich,
Acting Regional Administrator.
[FR Doc. 94-4371 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6560-60-F

40 CFR Part 180

[OPP-300322; F R L-4759-2]

RIN 207Q-AC18

Acrylic Acid-Stearyl Methacrylate 
Copolymer; Tolerance Exemption

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that 
an exemption from the requirement of a 
tolerance be established for residues of

acrylic acid-stearyl methacrylate 
copolymer (CAS Reg. No. 27756-15-6) 
when used as an inert ingredient 
(emulsifier, suspending agent, or 
rheology modifier) in pesticide 
formulations applied to growing crops, 
raw agricultural commodities after 
harvest, and animals. This proposed 
regulation was requested by the B. F. 
Goodrich Co.
DATES: Comments, identified by the 
document control number [OPP- 
300322], must be received on or before 
March 28,1994.
Ad d r e s s e s : By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, 
deliver to: Rm. 1132, Crystal Mall Bldg. 
#2,1921 Jefferson Davis Hwy.,
Arlington, VA 22202. Information 
submitted as a comment concerning this 
document may be claimed confidential 
by marking any part or all of that 
information as “‘Confidential Business 
Information” (CBI). Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. A copy of the comment 
that does not contain CBI must be 
submitted for inclusion in the public 
record. Information not marked 
confidential will be included in the 
public docket by EPA without prior 
notice. The public docket is available 
for public inspection in Rm. 1132 at the 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Connie Welch, Registration 
Support Branch, Registration Division 
(7505W), Office of Pesticide Programs, 
Environmental Protection Agency, 401 , 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
2800 Crystal Drive, North Tower, 6th 
floor, Arlington, VA 22202, (703)-308- 
8320.
SUPPLEMENTARY INFORMATION: The B. F. 
Goodrich Co., 3925 Embassy Parkway, 
Akron, OH 44313-1799, submitted 
pesticide petition (PP) 4E4298 to EPA 
requesting that the Administrator, 
pursuant to section 408(e) of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
346a(e)), propose to amend 40 CFR part 
180 by establishing an exemption from 
the requirement of a tolerance for 
residues of acrylic acid-stearyl 
methacrylate copolymer (CAS Reg. No. 
27756-15-6) when used as an inert 
ingredient (emulsifier, suspending 
agent, or rheology modifier) in pesticide 
formulations applied to growing crops

or to raw agricultural commodities after 
harvest, or to animals.

Inert ingredients are all ingredients 
that are not active ingredients as defined 
in 40 CFR 153.125, and include, but are 
not limited to, the following types of 
ingredients (except when they have a 
pesticidal efficacy of their own): 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomaceous earth; thickeners such as 
carrageenan and modified cellulose; 
wetting, spreading, and dispersing 
agents; propellents in aerosol 
dispensers; microencapsulating agents; 
and emulsifiers. The term “inert” is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active.

The data submitted in the petition 
and other relevant material have been 
evaluated. As part of the EPA policy 
statement on inert ingredients published 
in the Federal Register of April 22,1987 
(52 FR 13305), the Agency set forth a list 
of studies which would generally be 
used to evaluate the risks posed by the 
presence of an inert ingredient in a 
pesticide formulation. Where it can be 
determined that the inert ingredient will 
present minimal or no risk, the Agency 
generally does not require some or all of 
the listed studies to rule on the 
proposed tolerance or exemption from 
the requirement of a tolerance for an 
inert ingredient. The Agency has 
decided that no data, in addition to that 
described below, for acrylic acid-stearyl 
methacrylate copolymer will need to be 
submitted. The rationale for this 
decision is described below:

In the case of certain chemical 
substances that are defined as 
“polymers,” the Agency has established 
a set of criteria which identify categories 
of polymers that present low risk. These 
criteria (described in 40 CFR 723.250) 
identify polymers that are relatively 
unreactive and stable compared to other 
chemical substances as well as polymers 
that typically are not readily absorbed. 
These properties generally limit a 
polymer’s ability to cause adverse 
effects. In addition, these criteria 
exclude polymers about which little is 
known. The Agency believes that 
polymers meeting the criteria noted 
above will present minimal or no risk. 
Acrylic acid-stearyl methacrylate 
copolymer conforms to the definition of 
a polymer given in 40 CFR 723.250(b) 
(11) and meets the following criteria 
that are used to identify low risk 
polymers:

1. The minimum number-average 
molecular weight of the acrylic acid- 
stearyl methacrylate copolymer is
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1,250,000. Substances with molecular 
weights greater than 400 generally are 
not absorbed through the intact skin, 
and substances with molecular weights 
greater than 1,000 generally are not 
absorbed through the intact 
gastrointestinal (GI) tract. Chemicals not 
absorbed through skin or GI tract 
generally are incapable of eliciting a 
toxic response.

2. Acrylic acid-stearyl methacrylate 
copolymer is not a cationic polymer, nor 
is it reasonably anticipated to become a 
cationic polymer in a natural aquatic 
environment

3. Acrylic acid-stearyl methacrylate 
copolymer does not contain less than
32.0 percent by weight of the atomic 
element carbon.

4. Acrylic acid-stearyl methacrylate 
copolymer contains as an integral part 
of its composition the atomic elements 
carbon, hydrogen, nitrogen, and oxygen.

5. Acrylic acid-stearyl methacrylate 
copolymer does not contain as an 
integral part of its composition, except 
as impurities, any elements other than 
those listed in 40 CFR 723.250(d)(3)(ii).

6. Acrylic acid-stearyl methacrylate 
copolymer is not a biopolymer, a 
synthetic equivalent of a biopolymer, or 
a derivative or a modification of a 
biopolymer that is substantially intact.

7. Acrylic acid-stearyl methacrylate 
copolymer is not manufactured from 
reactants containing, other than 
impurities, halogen atoms or cyano 
groups.

8. Acrylic acid-stearyl methacrylate 
copolymer does not contain a reactive 
functional group that is intended or 
reasonably anticipated to undergo 
farther reaction.

Inert ingredients

9. Acrylic acid-stearyl methacrylate 
copolymer is not designed or reasonably 
anticipated substantially to degrade, 
decompose; or depolymerize. _

Based on the information above and 
review of its use, EPA has found that, 
when used in accordance with good 
agricultural practice, this ingredient is 
useful and a tolerance is not necessary 
to protect the public health. Therefore, 
EPA proposes that the exemption from 
the requirement of a tolerance be 
established as set forth below.

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, that contains 
any of the ingredients listed herein, may 
request within 30 days after the 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act.

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number (OPP-300322]. All 
written comments filed in response to 
this petition will be available in the 
Public Response and Program Resources 
Branch, at the address given above, from 
8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 2 of Executive 
Order 12866.

Limits

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have an economic 
impact on a substantial number of small 
entities. A certification statement to this 
effect was published in the Federal 
Register of May 4,1981 (46 FR 24950).
List of Subjects in 40 CFR Part 180

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Recording and recordkeeping 
requirements.

Dated: February 8 ,1 994 .

Stephen L. Johnson,
Acting Director, Registration Division, Office 
o f Pesticide Programs.

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001 is amended in 
paragraphs (c) and (e) in the tables 
therein by adding and alphabetically 
inserting the inert ingredient, to read as 
follows:

§180.1001 Exem ptions from  the  
requirem ent of a  tolerance. 
* * * * *

(c) * * *

Uses

* ' -*
Acrylic acid-stearyl methacrylate 

Reg. No. 27756-15-6), minimum 
molecular weight 1250,000..

• *

*
copolymer (CAS 
i number-average

*

• * * * * 

-------- Emulsifier, suspending agent, or rheology modifier.

* *  *

*  *  *  *  *  

(e) *  *  *

Inert ingredients Limits Uses

* * * • * * *
Acrylic acid-stearyl methacrylate copolymer (CAS .........— .— ............... ..............  Emulsifier, suspending agent, or rheology modifier.

Reg. No. 27756-15-6), minimum number-average 
molecular weight 1,250,000..
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[FR Doc. 94-4211 Filed 2 -2 4 -9 4 ; 8;45 am] 
BILUNG CODE 6560-60-F

40 CFR Part 180
[PP 0E3921/P576; FR L-^756-1]

RIN 2070-A C 18

Pesticide Tolerance for Bifenthrin

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed ru le .

SUMMARY: EPA proposes to establish a 
tolerance for residues of the pesticide 
bifenthrin in or on the raw agricultural 
commodity dried hops. The proposed 
regulation to establish a maximum 
permissible level for residues of the 
pesticide was requested in a petition 
submitted by the Interregional Research 
Project No. 4 (IR-4). This time-limited 
tolerance would expire on November
15,1994.
DATES: Comments, identified by the 
document control number [PP 0E3921/ 
P576], must be received on or before 
March 28,1994.
ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, bring 
comments to: Rm. 1132, CM #2,1921 
Jefferson Davis Hwy., Arlington, VA 
22202.

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
InformatiQn not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 1132 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Hoyt L. Jamerson, Registration 
Division (7505W), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St. SW., Washington, DC 
20460. Office location and telephone 
number: Sixth Floor, Crystal Station #1, 
2800 Jefferson Davis Hwy., Arlington, 
VA 22202, (703) 308-8783.

SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University, New Brunswick, NJ 08903, 
submitted pesticide petition (PP)
0E3921 and food additive petition (FAP) 
0H5602 to EPA on behalf of the 
Agricultural Experiment Stations of 
Idaho, Oregon, and Washington.
Pesticide petition 0E3921 requested that 
the Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), establish a tolerance for 
residues of the pesticide bifenthrin, (2- 
methyl [ l , l ,-biphenyl]-3-yl)methyl-3-(2- 
chloro-3,3,3 ,-trifluoro-l -propeny l)-2,2- 
dimethyIcyclopropanecarboxylate, in or 
on the raw agricultural commodity 
green hops at 2 parts per million (ppm). 
Food additive petition 0H5602 
requested that the Administrator, 
pursuant to section 409 of the Federal 
Food, Drug, and Cosmetic Act, 21 U.S.C. 
348, establish a food additive regulation 
for residues of bifenthrin in or on dried 
hops at 6 ppm.

IR-4 subsequently withdrew food 
additive petition 0H5602 and revised 
pesticide petition 0E3921 by deleting 
the requested tolerance for green hops 
and by requesting a pesticide tolerance, 
pursuant to section 408(e) of the 
FFDCA, for residues of bifenthrin on the 
raw agricultural commodity dried hops 
at 10 ppm. IR-4’s withdrawal of the food 
additive petition for dried hops and 
request for the establishment of a 
pesticide tolerance for residues of 
bifenthrin on dried hops, pursuant to 
section 408(e) of the FFDCA, was 
submitted in response to EPA’s revision 
of Subdivision O of the Pesticide 
Assessment Guidelines that reclassified 
dried hops as a raw agricultural 
commodity (RAC). This change was 
announced in PR Notice 93-12, which 
was issued on December 23,1993.

EPA has been considering for some 
time whether dried hops are properly 
classified as a processed food. The 
FFDCA defines a RAC as “food in its 
raw or natural state, including all fruits 
that are washed, colored, or otherwise 
treated in their impeded natural form 
prior to marketing.” Elsewhere the 
FFDCA lists canning, cooking, freezing, 
dehydration, and milling as examples of 
processing activities for RACs.

Hops are a unique commodity, used 
almost exclusively as a flavoring agent 
for beer. Harvested in a fresh form 
(green hops), they are immediately dried 
in kilns. This on-farm drying is 
necessary to prevent spoilage and 
always occurs prior to the shipment of 
the dried hops to beer manufacturers. 
While the drying of hops is, in the most

general sense, a form of dehydration, 
both EPA and FDA have traditionally 
treated many forms of dried or partially 
driled food as RACs, e.g., peanuts and 
grains. Hops growers, both domestic and 
international, have asserted that dried 
hops should be considered a RAC 
because the drying process takes place 
immediately upon harvest, before the 
hops leave the farm or enter commerce,
i.e., “prior to marketing.”

Congress indicated in its most recent 
appropriations bill for EPA that it 
believes that EPA’s treatment of dried 
hops as a processed food was a 
misinterpretation of the statute. That 
bill, Public Law 103-124, which was 
signed by President Clinton on October
28,1993, prohibits EPA from using 
funds for any regulatory activity under 
FFDCA or FIFRA that relates to hops as 
a processed food. In the Congressional 
report that accompanied the bill (S. Rep. 
103-137,103d Cong., 1st Sess. 121 
(1993)), the Appropriations Committee 
explained that this limitation on 
spending was directed at barring EPA 
from acting on what Congress believes 
is an erroneous interpretation of the 
term RAC as it applies to dried hops. In 
consideration of these factors, EPA 
revised its guidelines to change the 
classification of dried hops from a 
processed commodity to a RAC. EPA 
requests comments on this change.

The scientific data submitted in the 
petition and other relevant material 
have been evaluated. The toxicological 
data considered in support of the 
proposed tolerance include:

1. A metabolism study in rats 
demonstrated that about 90 percent of 
parent compound and its hydroxylated 
metabolites are excreted. Significant 
bioaccumulation of the parent 
compound can occur in tissues with 
high fat content, with half-lives in these 
tissues of about 50 days.

2. A 12-month feeding study in dogs 
fed dose levels of 0, 0 .7 5 ,1 .5 ,3 .0 , or
5.0 milligrams(mg)/kilogram (kg)/day 
with a no-observed-effect level (NOEL) 
of 1.5 mg/kg/day. The lowest-effect- 
level (LEL) for this study is established, 
at 3.0 mg/kg/day based on the 
occurrence of intermittent tremors in 
the test animals.

3. A developmental toxicity study in 
rats given gavage doses of 0, 0.5,1.0, or
2.0 mg/kg/day with no developmental 
toxicity observed under the conditions 
of the study. Maternal and fetal NOELs 
for this study are established at 1.0 mg/ 
kg/day. The maternal NOEL is based on 
the occurrence of tremors and the fetal 
NOEL is based on an increased 
incidence of hydroureter without 
hydronephrosis at the 2.0 mg/kg/day 
dosage level.
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4. A developmental toxicity study in 
rabbits given gavage doses of 0, 2.67, 4, 
or 8 mg/kg/day with no developmental 
toxicity observed under the conditions 
of the study. The maternal NOEL is 
established at 4 mg/kg/day based on the 
occurrence of twitching and tremors at 
the 8 mg/kg/day dosage level.

5. A two-generation reproduction 
study in rats fed diets containing 0, 30, 
60, or 100 ppm with no reproductive 
effects or developmental toxicity 
observed under the conditions of the 
study. The maternal NOEL for the study 
is established at 30 ppm (equivalent to 
5 mg/kg/day) based on lower body 
weight in females.

6. Mutagenicity tests, including gene 
mutation in Salmonella, chromosomal 
aberrations in Chinese hamster ovary 
and rat bone marrow cells, HGPRT locus 
mutation in mouse lymphoma cells, and 
unscheduled DNA synthesis in rat 
hepatocytes, were all negative.
Bifenthrin was marginally active in a 
forward mutation test involving the 
thymidine kinase locus in mouse 
lymphoma cells. These test results 
support a low level of concern for 
mutagenicity from bifenthrin.

7. A 24-month feeding/ 
carcinogenicity study with rats fed diets 
containing 0,12, 50,100, or 200 ppm 
with a systemic NOEL of 50 ppm 
(equivalent to 2.5 mg/kg/day) based cm 
tremors, elevated body weight, and 
higher liver and kidney organ-to-body 
weight ratios. There were no 
carcinogenic effects observed under the 
conditions of the study.

8. A carcinogenicity study with mice 
fed diets containing 0, 50, 200, 500, or 
600 ppm (equivalent to 7.5, 30, 75, or 
90 mg/kg/day) for 87 weeks (males) and 
92 weeks (females) with a statistically 
significant trend for 
hemangiopericytomas of the urinary 
bladder of male mice. In this study, 
male mice in the high-dose group (600 
ppm) showed an increase in the number 
of hemangiopericytomas of the urinary 
bladder as compared to the control 
group. Although the number of 
hemangiopericytomas was twice as high 
in male mice at the high-dose level 
compared to the control animals, the 
difference in rate of tumors between the 
control group and the high-dose group 
was not statistically significant by pair
wise comparison. There were also 
significant dose-related trends in 
hepatocellular carcinomas and in the 
combined hepatocellular adenomas 
and/or carcinomas in male mice. Female 
mice had significantly higher incidences 
of combined lung adenomas and 
carcinomas in the 50, 200, and 600 ppm 
groups, although there was no 
significant dose-related trend.

Bifenthrin has been classified by the 
Office of Pesticide Programs’ Health 
Effects Division’s Carcinogenicity Peer 
Review Committee (CPRC) as a Group C 
carcinogen, i.e., possible human 
carcinogen. The Agency has chosen to 
use the reference dose calculations to 
estimate human dietary risk from 
bifenthrin residues. The decision 
supporting classification of bifenthrin as 
a possible carcinogen (Group C) rather 
than a probable carcinogen (Group B) 
was primarily based on the following:

a. Evidence for carcinogenicity was 
only observed in mice; no compound 
related increases in tumors were 
observed in the carcinogenicity study in 
rats!

b. It is unlikely that the 
hemangiopericytomas observed in the 
mouse study were malignant.

c. Mutagenicity studies do not 
support Group B classification for 
bifenthrin.

d. Feeding studies using structurally 
related pyrethroids, which were 
classified as Group C carcinogens by the 
CPRC, have resulted in increased 
incidences of lung tumors in female 
mice.

A dietary exposure/risk assessment 
was performed for bifenthrin using a 
Reference Dose (RfD) of 0.015 mg/kg of 
body weight/day. The RfD is based on 
an NOEL of 1.5 mg/kg/day from the 1- 
year dog feeding study, which 
demonstrated intermittent tremors in 
test animals at the lowest effect level, 
and an uncertainty factor of 100. The 
Theoretical Maximum Residue 
Contribution (TMRC) from established 
tolerances utilizes 3.0 percent of the RfD 
for the U.S. population, or 3.2 percent 
of the RfD if the tolerance for dried hops 
is granted. Established tolerances utilize 
10.2 percent of the RfD for non-nursing 
infants less than 1 year old, the 
subgroup with the highest estimated 
exposure to bifenthrin residues. The 
proposed use on hops would not 
contribute to the dietary exposure of 
non-nursing infants.

EPA concludes that the chronic 
dietary risk of bifenthrin, as estimated 
by the dietary risk assessment, does not 
appear to be of concern. The cancer risk 
to humans is considered negligible, 
given the weight of evidence 
considerations, which only support the 
classification of bifenthrin as a possible 
carcinogen, and the low level of 
exposure to bifenthrin residues in the 
human diet

An adequate analytical method, gas- 
liquid chromatography, is available for 
enforcement purposes. The enforcement 
methodology has been submitted to the 
Food and Drug Administration for 
publication in the Pesticide Analytical

Manual, Volume II (PAM II). Because of 
the long lead time for publication of the 
method in PAM II, the analytical 
methodology is being made available in 
the interim to any one interested in 
pesticide enforcement when requested 
from: Calvin Furlow, Public Response 
and Program Resources Branch, Field 
Operations Divisions (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., 
Washington, DC 20460. Office location 
and telephone number: Rm. 1132, CM 
#2,1921 Jefferson Davis Hwy.,
Arlington VA 22202, (703) 305-5232.

The established meat and milk 
tolerances for bifenthrin, which are 
time-limited tolerances established in 
support of conditional registration for 
use of bifenthrin on cotton, are adequate 
to cover secondary residues resulting 
from the proposed use of bifenthrin on 
hops. On October 20,1993, EPA granted 
a time extension for established 
bifenthrin tolerances for cottonseed at
0.5 ppm, cattle, goat, sheep, hog and 
horse fat, meat and meat byproducts at
0.1 ppm, and milk at 0.02 ppm. The . 
meat and milk tolerances will expire on 
November 15,1994. The proposed 
tolerances for dried hops would expire 
on November 15,1994, to coincide with 

. the expiration date for bifenthrin meat 
and milk tolerances. In the event that 
the Agency establishes the proposed 
tolerance for dried¿ops and 
subsequently establishes permanent 
bifenthrin tolerances for meat and milk, 
the tolerant» for dried hops would be 
reassessed and, if appropriate, the 
Agency would propose that a permanent 
tolerance be established for this 
commodity.

Based on the information and data 
considered, the Agency has determined 
that the tolerance established by 
amending 40 CFR part 180 would 
protect the public health. Therefore, it is 
proposed that the tolerance be 
established as set forth below.

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the FFDCA.

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [PP 0E3921/P576]. All 
written comments filed in response to 
this petition will be available in the
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Public Response and Program Resources 
Brandi, at the address given above from 
8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays.

Under Executive Order 12866 (58 FR 
51735, Oct. 4,1993), the Agency must 
determine whether the regulatory action 
is “significant” and therefore subject to 
all the requirements of the Executive 
Order (i.e., Regulatory Impact Analysis, 
review by the Office of Management and 
Budget (OMB)). Under section 3(f), the* 
order defines “significant” as those 
actions likely to lead to a rule: (1)
Having an annual effect on the economy 
of $100 million or more, or adversely 
and materially affecting a sector of the 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local or tribal 
governments or communities (also 
known as “economically significant”); 
(2) creating serious inconsistency or 
otherwise interfering with an action 
taken or planned by another agency; (3) 
materially altering the budgetary 
impacts of entitlement, grants, user fees, 
or loan programs; or (4) raising novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in this Executive 
Order.

Pursuant to the terms of this 
Executive Order, EPA has determined 
that this rule is not “significant” and is 
therefore not subject to OMB review.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).
List of Subjects in 40 CFR Part 180

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements.

Dated: February 9 ,1994 .

Stephen L. Johnson,
Acting Director, Registration Division, Office 
of Pesticide Programs.

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By revising § 180.442, to read as 
follows:

§ 180.442 B ifenthrin; tolerances for 
residues.

Tolerances, to expire on November
15,1994, are established for residues of 
the pyrethroid bifenthrin, (2-methyl 
[ l , l ’biphenylJ-3-yl)methyl-3-(2-chloro- 
3,3,3-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate, in or 
on the following commodities:

Commodity Parts per 
million

Cottonseed................................... 0.5
Hops, d rie d ................................... 10.0
Meat, fat, and meat byproducts

of cattle, goats, hogs,
horses, and s h eep .................. 0.1

M ilk ......... ...................................... 0.02

[FR Doc. 94-4213 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6560-50-F

40 CFR Part 180
[O PP-300324; FR L-4760-7]

RIN 2070-A C 18

Cetyl Alcohol; Tolerance Exemption

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed ru le .

SUMMARY: This document proposes that 
an exemption from the requirement of a 
tolerance be established for residues of 
cetyl alcohol (CAS Reg. No. 36653-82-4) 
when used as an inert ingredient 
(evaporation retardant) in pesticide 
formulations applied to growing crops 
or to raw agricultural commodities after 
harvest. This proposed regulation was 
requested by Roussel Uclaf Corp.
DATES: Comments, identified by the 
document control number [OPP- 
300324], must be received on or before 
March 28,1994.
ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, 
deliver comments to: Rm. 1128, CM #2, 
1921 Jefferson Davis Hwy„ Arlington, 
VA 22202.

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.

A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
will be included in the public docket by 
the EPA without prior notice. The 
public docket is available for public 
inspection in Rm. 1128 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays.
FOR FURTHER INFORMATION CONTACT: By 
mail: Rosalind L. Gross, Registration 
Support Branch, Registration Division 
(7505W), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
6th Floor, CS # 1 ,2800 Crystal Drive, 
North Tower, Arlington, VA 22202, 
(703J-308-8354.
SUPPLEMENTARY INFORMATION: Roussel 
Uclaf Corp., 95 Chestnut Ridge Rd., P.O. 
Box 30, Montvale, NJ 07645, submitted 
pesticide petition (PP) 3E4207 to EPA 
requesting that the Administrator, 
pursuant to section 408(e) of the Federal 
Food, Drug, and Cosmetic Act, 21 U.S.C. 
346a(e), propose to amend 40 CFR 
180.1001(c) to exempt from the 
requirement of a tolerance residues of 
cetyl alcohol (CAS Reg. No. 36653-82-4) 
when used as an inert ingredient 
(evaporation retardant) in pesticide 
formulations applied to growing crops 
or to raw agricultural commodities after 
harvest.

Inert ingredients are all ingredients 
that are not active ingredients as defined 
in 40 CFR 153.125, and include, but are 
not limited to, the following types of 
ingredients (except when they have a 
pesticidal efficacy of their own): 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomaceous earth; thickeners such as 
carrageenan and modified cellulose; 
wetting, spreading, and dispersing 
agents; propellants in aerosol 
dispensers; microencapsulating agents; 
and emulsifiers. The term “inert” is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active.

The data submitted in the petition 
and other relevant material have been 
evaluated. As part of the EPA policy 
statement on inert ingredients published 
in the Federal Register of April 22,1987 
(52 FR 13305), the Agency set forth a list 
of studies which would generally be 
used to evaluate the risks posed by the 
presence of an inert ingredient in a 
pesticide formulation. Where it can be 
determined that the inert ingredient will 
present minimal or no risk, the Agency
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may waive some or all of the listed 
studies. The Agency has decided that no 
additional data will need to be 
submitted to support the proposed 
tolerance exemption for cetyl alcohol. 
The rationale for this decision is 
described below.

1. Cetyl alcohol is approved for use as 
a direct food additive under 21 CFR 
172.515 (synthetic flavoring substances 
and adjuvants).

2. Cetyl alcohol is contained in a drug 
recently approved by the Food and Drug 
Administration for use as a direct spray 
into the lungs of newborns in order to 
prevent and/or treat idopathic 
respiratory distress syndrome.

3. Cetyl alcohol is approved for use as 
an indirect food additive under 21 CFR 
175.105, 21 CFR 175.300 (indirect food 
additives: adhesives and components of 
coatings), 21 CFR 176.200, 21 CFR 
176.210 (indirect food additives: paper 
and paperboard components), 21 CFR 
177.1200, 21 CFR 177.1210, 21 CFR 
177.1350, 21 CFR 177.1400, and 21 CFR 
177.2800 (indirect food additives: 
polymers), and 21 CFR 178.3910 
(indirect food additives: adjuvants, 
production aids, and sanitizers).

The Agency has reviewed the 
supporting literature for the 
aforementioned FDA clearances on cetyl 
alcohol. This review supports the use of 
cetyl alcohol as an evaporation retardant 
in pesticide formulations applied to 
growing crops or to raw agricultural 
commodities after harvest, at 
concentrations of not more than 5.0

percent of the pesticide formulation. 
Based upon the above information and 
review of its use, EPA has found that, 
when used in accordance with good 
agricultural practices, this ingredient is 
useful and a tolerance is not necessary 
to protect the public health. Therefore, 
EPA proposes that the exemption from 
the requirement of a tolerance be 
established as set forth below.

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act.

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
.control number, (OPP-300324). All 
written comments filed in response to 
this petition will be available in the 
Public Response and Program Resources 
Branch, at the address given above from 
8 a.m. to 4 p.m., Monday through 
Friday, except legal holidays.

The Office of Management and Budget 
has exempted this rule from the 
requirements of Executive Order 12866.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96-

354, 94 Stat. 1164, 5 U.S.C. 601-612), 
the Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the F e d e ra l R eg is ter of May 4,1981 (46 
FR 24950).

*fcist o f S ubjects in  40  C FR  P a rt 180

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Recording and 
recordkeeping requirements.

Dated: February 14,1994.

Stephanie R. Irene,
Acting Director, Registration Division, Office 
o f Pesticide Programs.

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180 
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001(c) is amended in 
the table therein by adding and 
alphabetically inserting the entry for 
cetyl alcohol, to read as follows:

§ 180.1001 Exem ptions from  the 
requirem ent o f a tolerance.
★  i t  i f  i t  it

(c)*  * *

Inert ingredients Limits Uses

*  •  . *  •  *  *

Cetyl alcohol (CAS Reg. No. 3 6 6 53 -8 2 -4 ).....................  Not more than 5.0%  of pes- Evaporation retardant
ticide formulation.

(FR Doc. 94 -4378  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6560-60-F

40 CFR Part 745
[O PPTS-00152; FR L-4763-1]

Proposed Identification of Dangerous 
Levels of Lead; Public Meeting

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of meeting.

SUMMARY: EPA’s Office of Pollution 
Prevention and Toxics will hold a 
meeting to discuss its strategy for 
developing health-based standards for

lead in paint, dust, and soil. Section 403 
of the Residential Lead-Based Paint 
Hazard Reduction Act of 1992 directed 
the Agency to among other things 
promulgate a regulation which shall 
identify lead-based paint hazards, lead 
contaminated dust, and lead- 
contaminated soil. The purpose of the 
meeting is to review the agency’s 
regulatory approach and the findings of 
recent analytical and research efforts 
and obtain feedback from technical 
experts and stakeholders.
DATES: The meeting will take place on 
March 3,1994 from 10 a.m. to 3 p.m. 
ADDRESSES: The meeting will be held at 
the EPA Auditorium, located in the EPA 
Education Center, 401 M St., SW., 
Washington, DC, 20460.

FOR FURTHER INFORMATION CONTACT: For 
information on substantive issues, 
please contact: Dave Topping, of the 
Program Development Branch (PDB), at 
(202) 260-7737. For information on 
administrative matters, or to advise of 
your intent to attend, please contact: 
Jonathan Jacobson of PDB at (202) 260- 
3779.

Dated: February 18,1994.

Joseph S. Carra,
Acting Director, Office o f Pollution Prevention 
and Toxics.

[FR Doc. 94—4376 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6560-50-F
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FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 1
[ET Docket No. 93-62; DA 94-161]

Guidelines for Evaluating the 
Environmental Effects of 
Radiofrequency Radiation
AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule; extension of 
comment period.

SUMMARY: The Chief of the 
Commission’s Office of Engineering and 
Technology has granted a 60 day 
extension for filing reply comments in 
response to the Notice of Proposed Rule 
Making (NPRM). This extension is in 
response to a motion filed by the 
Telecommunications Industry 
Association (“TIA”). The additional 
time will allow for further analysis with 
respect to numerous comments already 
filed that are relevant to the 
Commission’s implementation of new 
radiofrequency exposure guidelines. 
DATES: Reply comments are due by 
April 25,1994.
ADDRESSES: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: 
Robert Cleveland, Office of Engineering 
and Technology, Federal 
Communications Commission, (202) 
653-8169.
SUPPLEMENTARY INFORMATION:

1. On February 15,1994, the Mobile 
Communications Division of the 
Telecommunications Industry 
Association (“TIA”) filed with the 
Commission a “Motion for Extension of 
Time” in the above-named proceeding. 
TIA has requested that the Commission 
extend, by a period of 60 days, the time 
for filing reply comments.

2. The Commission has proposed to 
incorporate into its rules the revised 
standard of the American National 
Standards Institute (ANSI) developed by 
the Institute of Electrical and 
Electronics Engineers (IEEE) and 
designated IEEE C95.1-1991 (also ANSI/ 
IEEE C95.1-1992) for human exposure 
to radiofrequency (RF) fields.» The 
deadline originally established for filing 
comments in this proceeding was 
August 13,1993, and the date for reply 
comments was September 13,1993.

3. Previously, on August 3,1993, the 
Commission granted a request filed by 
the National Association of Broadcasters

1 See Notice of Proposed Rule Making in ET 
Docket 93-62,58 F R 19393 (1993), 8 FCC Red 2849 
(1993).

(NAB) for an extension of time of ninety 
(90) days for filing comments and reply 
comments.2 This action established a 
new deadline for filing comments of 
November 12,1993, and a new deadline 
for filing reply comments of December
13,1993.

4. Subsequently, on November 2,
1993, CBS, Inc., (“CBS”) and Capital 
Cities/ABC, Inc., filed a request to 
extend the comment and reply comment 
deadlines an additional sixty (60) days. 
The Commission approved this request 
changing the deadlines for filing 
comments and reply comments to 
January 11,1994, and February 10,
1994, respectively.» On January 3,1994, 
CBS filed a request for an additional 14 
day extension. This was also approved 
resulting in new dates of January 25, 
1994, and February 24,1994, for 
comments and reply comments.4

5. The first extension was granted to 
allow NAB time to complete a study 
commissioned to develop non
measurement based techniques for 
determining compliance with new 
guidelines. The second extension was 
granted in response to filings by CBS, 
Capital Cities, and Hammett and Edison, 
Inc., noting that new information from 
the NAB study and other experimental 
results relevant to the consequences of 
the proposed guidelines had only 
recently become available. CBS and 
Capital Cities maintained that 
additional time was necessary to 
consider the implications of the new 
data, both to determine whether further 
study was required and to assess the 
effect that the proposed guidelines will 
have on broadcast operations.

6. The most recent extension was 
granted to allow CBS an additional 14 
days to perform measurements and to 
organize and analyze data that is 
relevant in considering implementation 
of new guidelines on RF induced 
currents. CBS also requested additional 
time to facilitate the filing of a single set 
of comments representing the vipws of 
itself and several other broadcast 
entities.

7. The TIA represents manufacturers 
and suppliers of telecommunications 
equipment used primarily in the 
cellular, private land-mobile radio, 
cordless radio and personal 
communications services. In the latest 
request for an extension TIA points out

2 See Order Extending Time for Comments and 
Reply Comments, ET Docket 93-62, 58 Fed. Reg. 
43091 (1993), 8 FCC Red 5528 (1993).

2 See O der Extending Comments and Reply 
Comments. ET Docket 93-62 ,58  Fed. Reg. 60827 
(November 18,1993).

4 See Order Extending Time for Comments and 
Reply Comments, ET Docket 93-62, 59 Fed. Reg. 
3050 (January 20,1994).

that there have been over 1200 pages of 
comments filed with the Commission to 
date in this proceeding over the 
approximately nine-month period that 
was ultimately allowed for comments. 
Therefore, TLA maintains that it would 
not be equitable to allow only a thirty- 
day period in which to evaluate and 
respond to these comments, especially 
in view of the complex nature of the 
issues involved.

8. The Commission does not routinely 
grant requests for extensions of time.5 
However, we continue to recognize the 
complexity of the issues raised by the 
new exposure guidelines and the 
difficulties in developing reasonable 
methods by which compliance can be 
evaluated. We also agree that the many 
comments filed in this docket to date 
require a more reasonable amount of 
time for review and response. Therefore, 
the request by TIA for a further 
extension is justified.

9. Accordingly, It is O rdered that the 
deadline for filing reply comments Is 
Extended  to April 25,1994. This action 
is taken pursuant to Sections 4(i) and 
303 of the Communications Act of 1934, 
as amended, 47 U.S.C. 154(i) and 303, 
and pursuant to sections 0.31, 0.241 and 
1.46 of the Commission’s Rules, 47 CFR 
0.31, 0.241 and 1.46.
Federal Communications Commission. 
Thomas P. Stanley,
C hief Engineer.
[FR Doc. 94-4218  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 663
[Docket No. 940257-4657; I.D . 012494C]

RIN No.: 0648-A F76

Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Proposed rule.

SUMMARY: NMFS requests public 
comments on a proposed rule to 
establish requirements for combining 
two or more limited entry Pacific Coast 
groundfish fishery permits endorsed 
with vessel lengths from smaller vessels 
into a single limited entry permit 
endorsed with a larger length for use 
with a single fishing vessel. Comments

*47 CFR 1.46 (1991).
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are requested on the NMFS preferred 
approach for which proposed regulatory 
text is offered, and on two alternatives 
(Initial Alternatives I and II). This rule 
is necessary to comply with regulations 
that require the Director, Northwest 
Region, NMFS (Regional Director), to 
develop and implement a standardized 
measure of harvest capacity for the 
purpose of determining the appropriate 
endorsed lengths for limited entry 
permits created by combining two or 
more permits with smaller size 
endorsements.
DATES: Comments are invited until 
March 21,1994.
ADDRESSES: Comments may be mailed to
J. Gary Smith, Acting Director, 
Northwest Region, National fa r in e  
Fisheries Service, 7600 Sand Point Way 
NE., BIN C15700, Seattle, WA 98115- 
0070; or Anneka W. Bane, Acting 
Director, Southwest Region, National 
Marine Fisheries Service, 501 W. Ocean 
Blvd., Suite 4200, Long Beach, CÀ 
90802-4213. Copies of the 
Environmental Assessment/Regulatory 
Impact Review/Initial Regulatory 
Flexibility Analysis (EA/RIR/IRFA) are 
available for public review during 
business hours at the office of the 
Regional Director.
FOR FURTHER INFORMATION CONTACT: 
William L. Robinson at 206-526-6140, 
or Rodney R. Mclnnis at 310-980-4030. 
SUPPLEMENTARY INFORMATION: 
Amendment 6 to the Pacific Coast 
Groimdfish Fishery Management Plan 
(FMP) was prepared by the Pacific 
Fishery Management Council (Council) 
and approved and implemented by 
NMFS on November 16,1992 (57 FR 
54001), through regulations codified at 
50 CFR part 663, subpart C. Amendment 
6, also called the “Limited Entry Plan,” 
is intended to control the harvesting 
capacity of the groimdfish fishing fleet 
by: (1) Limiting the overall number of 
vessels; (2) limiting the number of 
vessels using each of the three major 
gear types; and (3) limiting increases in 
vessel harvest capacity by limiting 
vessel length.

Amendment 6 requires that each 
limited entry fishing permit be endorsed 
with the length overall of. the vessel that 
initially qualified for the permit (except 
for certain exceptions explained in the 
implementing regulations). A permit 
can only be used on a vessel no more 
than 5 ft (1.5 m) longer than the 
endorsed size on the permit or on a 
smaller vessel. Vessel owners may 
obtain and fish with larger vessels by 
combining permits for. smaller vessels. 
Regulations at 50 CFR 663.33(g) require 
the Regional Director, with professional 
advice of marine architects and other

qualified individuals, and after 
consultation with the Pacific Fishery 
Management Council (Council), to 
develop and implement a standardized 
measure of harvest capacity for the 
purpose of determining the appropriate 
endorsed lengths for limited entry 
permits created by Combining two or 
more permits with smaller size 
endorsements.

Amendment 6 bases the system for 
combining limited entry permits in the 
Pacific Coast groimdfish limited entry 
fishery on overall length of the fishing 
vessel. The standard it sets is that the 
harvest capacity represented by the 
appropriate length endorsement for the 
combined permit should not exceed the 
sum of the capacity of the permits being 
combined. As provided by Amendment 
6, the standard applies regardless of the 
target species being fished, and is 
equally applicable to trawl, longline, 
and fish trap (pot) vessels. As a practical 
matter, any system for combining 
permits must also provide the flexibility 
for vessel owners to mix and match 
permits with a variety of different length 
endorsements in order to achieve the 
desired length endorsement for a larger 
vessel. Once the relationship between 
length and harvesting capacity is 
established, a table can be generated 
that assigns a certain number of capacity 
rating points for each increment of 
vessel length. This table can be used by 
vessel owners to determine, at a glance, 
how many rating points are needed for 
any particular length of vessel (see 
Table 1 proposed to be added to 
§ 663.33(g)). Under Amendment 6, only 
limited entry permits with "A ” gear 
endorsements may be combined, and 
only permits for the same gear type (e.g., 
longline and longline, not trawl and 
longline) may be combined.

At the April 1993 Council meeting, 
NMFS circulated a discussion paper 
proposing a theoretical approach for 
combining permits based on the premise 
that, within a certain size range of 
vessels, the larger the vessel, the greater 
the harvesting capacity. This 
relationship was described by an 
exponential curve up to a certain vessel 
length. The theoretical approach 
initially put forward stemmed from the 
generally accepted premise that the 
relationship between length, width, and 
depth of a vessel is logically related to 
the harvesting capacity of the vessel and 
that, other things being equal, the 
harvesting capacity increases or 
decreases in direct relationship to these 
measurements. This relationship was 
described mathematically as length 
cubed. The April 1993 NMFS 
discussion paper illustrated three 
different relationships: length cubed,

length to the 2.5 power, and length 
squared. At some vessel length, 
however, it was assumed that the curve 
was no longer exponential, because the 
rate of increase in capacity begins to 
slow as vessel length increases. This 
was assumed because observed catch 
rates for vessels above a certain size no 
longer appeared to be exponentially 
greater than the catch rates of smaller 
vessels. To illustrate the decline in the 
increase in harvesting capacity per 
increment of length for many larger 
vessels, the exponential curves were 
flattened in several examples between 
120 ft (36.6 m) and 250 ft (76.2 m), at 
which point the rate of increase 
declined to zero.

This theoretical approach was 
reviewed by the Council, its Scientific 
and Statistical Committee and 
Groimdfish Advisory Panel in 
consultation with a marine architect at 
the April 1993 Council meeting. In 
general, all groups supported the 
theoretical approach, but desired to see 
it “reality checked” with data from 
actual groimdfish fisheries where, to the 
extent possible, landings were not 
artificially constrained (e.g., by trip 
landing limits or markets).

Prior to the September 1993 Council 
meeting, NMFS examined actual 
production (catch amounts per time 
period) of vessels of various lengths for 
all three limited entry gear types in a 
variety of different fisheries. (Note: 
Harvest capacity, a physical measure, is 
not synonymous with a vessel’s actual 
production. In some cases, vessels may 
produce (harvest) very close to their 
theoretical capacity. In other cases, 
factors may exist that act to limit a 
vessel’s ability actually to produce at 
physical capacity level. When 
comparing the actual production of 
different vessel classes to the theoretical 
capacity curves, it is important to keep 
in mind that actual production is often 
less than theoretical capacity).

In addition to reviewing the data in a 
graphical format, NMFS conducted 
regression analyses using vessel-periods 
falling in the top 25 percent of landings 
quantities for a vessel class (highliners). 
Highliner landings are significant 
because they are a measure of the 
highest level of actual production that, 
historically, has been observed within a 
particular fishery. Generally, for all 
three limited entry gears used by the 
West Coast shorebased groimdfish fleet, 
the relationship observed between 
length and the upper 25 percent of catch 
amounts per time period was very 
consistent with the use of a cubic or 2.5 
exponential function of vessel length, 
for lengths up to somewhere in the 55- 
70 ft (16.8-21.3 m) range. Above this
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range, except for Alaska freezer 
longliners (i.e., freezer longliners built 
primarily for fishing off Alaska but also 

f fishing off the West Coast), actual catch 
rates usually either increased at a much 
slower rate or, in several cases, went 
down. This pattern of landing rates 
increasing and then decreasing as vessel 
size increases was also present in 
shoreside longline landings from the 
Alaskan 1991 groundfish fishery. 
However, when Alaska freezer longliner 
catch rates were included, a 2.5 
exponential relationship between length 
and catch also tracked peak 
performance reasonably well for vessels 
from 120 ft (36.6 m) up to 150 ft (45.7 
m). In the ranges from 75-120 ft (22.9-
36.6 m>and above 150 ft (45.7 m), no 
vessels performed up to the level 
corresponding to a 2.5 exponential 
function fitted to the peak values in the 
two other length ranges.

The only West Coast groundfish 
fishery in which very large vessels have 
participated is the whiting fishery. It is 
the only fishery in which motherships 
(typically supplied with catch by five to 
seven trawlers) and factory trawlers 
(combination harvester/processors) have 
conducted operations off the West 
Coast. The harvesting vessels in this 
fishery are typically larger than other 
groundfish vessels. All of the factory 
trawlers were larger than 210 ft (64 m), 
while more than two-thirds of the 
trawlers delivering to motherships were 
larger than 85 ft (25.9 m).

The 1991 data for the offshore 
delivery fleet shows a very gradual 
increase in the weekly whiting catch of 
the top 25 percent of vessels as vessel 
length increases. Over a range of vessel 
lengths from 50 to 150 ft (15.2 to 45.7 
m), a 1.5 exponential value produced 
the best fit to actual production values.
In the factory trawler fleet, there was 
even less evidence of a significant 
upward trend in catches with increased 
vessel size. The best fit for a regression 
using the top 25 percent of the vessel- 
weeks was obtained using an exponent 
for length of roughly 1.2, meaning that 
the increase in catch was 
proportionately not much greater than 
the increase in vessel size. Review of 
1992 production data, as with the 1991 
data, showed a slight upward slope to 
the factory trawler production values for 
vessels over 200 ft (61.0 m), although 
the actual production values were 
somewhat higher in 1992. Within the 
context of the at-sea whiting fishery, the 
data show that any function steeper 
than a linear function of length is likely 
to be adequate to ensure that existing 
harvesting capacity is not exceeded, 
even if permits are combined across the 
full range of vessel sizes.

The Council's Groundfish 
Management Team (GMT) reviewed this 
analysis prior to the Council’s 
September meeting. There was general 
agreement within the GMT that a simple 
and reasonably safe formula for 
combining permits could be created 
using a 2.5 exponential function of 
length, up to 90 ft (27.4 m), followed by 
a straight-line increase from that point 
up to a value equal to 10 times that for 
a 60-foot (18.3 m) boat (10 permits 
endorsed with a vessel length overall of 
60 ft (18.3 m)) for vessels 200 ft (61.0 m) 
in length, or greater. Above 200 ft (61.0 
m) in length, the rate of increase would 
be zero and no further accumulation of 
permits would be required.
Initial Two Alternatives

At the September 14-17,1993, 
Council meeting in Portland, OR, NMFS 
recommended the formula described 
below be used to determine the vessel 
length rating points for each 1-foot (0.3 
mj increment in vessel length beginning 
with a vessel length of 20 ft (6.1 m) 
length overall and ending with zero rate 
of increase at a vessel length of 200 ft 
(61.0 m), which is equal to about 10 
times the rating points of a 60-foot (18.3 
m) vessel. The formula was expressed in 
a form so that vessel owners could 
easily consult the table and determine 
the number of rating points necessary to 
achieve any specified vessel length.

Beginning with a vessel length of 20 
ft (6.1 m) length overall, the formula is 
a 2.5 exponential function up to and 
including a length of 90 ft (27.4 m), 
followed by a linear increase from that 
point up to a value equal to 10 times 
that for a 60-foot (18.3 m) boat for 
vessels 200 ft (61.0 m) in length. Above 
200 ft (61.0 m) in length, the rate of 
increase is zero and no further 
accumulation of permits would be 
required. For purposes of this 
rulemaking, use of this formula is Initial 
Alternative I.

The Council considered this 
recommendation and raised several 
concerns. Considerable concern was 
expressed that large (over 200 ft (61.0 
m)), efficient vessels would be able to 
enter the whiting fishery by buying up 
ten 60-foot (18.3 m) permits from 
vessels that represented the lowest level 
of production in the groundfish fishery 
and had no previous history harvesting 
whiting. The vessels that entered the 
whiting fishery in this way would 
represent new harvesting capacity in the 
whiting fishery without displacing any 
real production from the groundfish 
fishery. The Council accurately pointed 
out that experiences in other fisheries 
where limited access programs were 
imposed usually resulted in those

entering the fishery acquiring the 
necessary permits from those who value 
them the least, and therefore are willing 
to sell them for the lowest price. In 
general, this means that owners who 
have been sporadic, low-volume 
participants in the groundfish fishery 
will be the first to sell out, whether they 
sell to someone owning a vessel of the 
same size, or one that is larger. The 
Council was concerned that the 
proposal was not sufficiently 
conservative to prevent overall 
harvesting effort and capacity to 
increase in these cases, especially 
through the entry of very efficient larger 
vessels into the whiting fishery. 
Although the concern that potentially 
high producers will purchase permits 
from historically low producers applies 
for all vessel lengths, there is greater 
concern regarding large vessels entering 
the whiting fishery because those new 
vessels may displace existing whiting 
harvesting vessels from the whiting 
fishery into the fishery for other 
groundfish species, which already is 
considered to be overcapitalized.

Another concern raised by the 
Council was the suggestion that current 
production for large factory trawlers 
reflected only current conditions, and 
that large vessels might change their 
operating procedures under ¿he limited 
entry program and become more 
efficient. For example, it was suggested 
that factory trawlers could remove 
processing barriers to improved 
performance by operating in pairs, with 
one vessel catching enough fish to feed 
the processing lines on both vessels. 
Another example relates to the fact that 
harvesting and processing in the 
whiting fishery currently is constrained 
by the fragile nature and rapid 
deterioration of the whiting flesh. 
Vessels currently harvesting only 
whiting might, at some point, switch to 
groundfish species with less fragile flesh 
and increase their proven production 
significantly.

To address its concerns about 
insufficient control over the harvesting 
capacities of larger vessels, the Council 
recommended that NMFS adopt a 
numerical rating system that extended 
the 2.5 exponential curve all the way to 
200 ft (61.0 m). Above 200 ft (61.0 m) 
the rating would be the rating for a 200- 
foot (61.0 m) permit, plus 0.9354 times 
the difference between the permit 
endorsement length and 200 ft (61.0 m) 
(a linear relationship). Under this 
formula, a 200-foot (61.0 m) vessel 
would need to purchase twenty 60-foot 
(18.3 m) permits and a 300-foot (91.4 m) 
vessel, twenty-six 60-foot (18.3 m) 
permits, compared to ten permits for 
either size under the initial NMFS
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proposal. The Council recommended a 
linear slope to determine the number of 
permits for vessels over 200 ft (61.0 m), 
reflecting the belief that vessel owners 
would not have built vessels greater 
than 200 ft (61.0 m) if they did not 
believe the larger vessels represented 
increased production potential. For 
purposes of this rulemaking, the rating 
system is referred to as Initial 
Alternative II.

Proposed Numerical Rating Formula 
(NMFS Preferred Alternative)

Upon reviewing the Councfl*s 
recommendation and its rationale, 
NMFS has initially concluded that it

exaggerates the relationship between 
vessel length and harvesting capacity for 
vessels over about 150 ft (45.7 m). Using 
an average weekly production of 500 mt 
for catcher vessels delivering to 
motherships in the Pacific whiting 
fishery as a proxy for the harvest 
capacity of a 60-foot (18.3 m) permit, 
under the Council’s recommendation, it 
would require, for example, the owner 
of a 200-foot (61.0 m) vessel to purchase 
20 permits. This represents harvesting 
capacity four times greater than the 
demonstrated production of this class of 
vessel in the Pacific whiting fishery 
(maximum of 2,500 mt per week), and

about twice the demonstrated 
production of large factory trawlers in 
the Alaska pollock fishery (maximum of
5,000 mt per week), which represents 
the highest production for these vessels 
in any fishery. The owner of a 400-foot 
(121.9 m) vessel would have to acquire 
32 permits from 60-foot (18.3 m) vessels 
under the Council's recommendation. 
This represents harvesting capacity over 
six times the demonstrated production 
of a factory trawler in the Pacific 
whiting fishery, and over three times 
factory trawler production values for the 
Alaska pollock fishery.
BILLING CODE 3610-22-P
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On the other hand, NMFS agrees that 
the propensity for unproductive or 
marginally productive permits to pass 

. into the hands of efficient, productive 
vessel owners should be considered in 
the formula for relating vessel length to 
harvesting capacity. This is true, 
however, for all vessel size classes, and 
occurs both in the transfer of a permit 
to another vessel of the same size or in 
combining permits for larger vessels. As 
a result, a reasonable amount of 
conservatism is necessary for all size 
vessels to ensure that the transfer and 
combination of permits does not result 
in an increase in harvesting capacity in 
the overall fishery.

Taking the considerations discussed 
above into account, NMFS has revised 
its initial proposal to base the numerical 
rating system on a mathematical 
expression of fishing power that (1) 
extends the 2.5 exponentially based 
relationship initially proposed from 90 
ft (27.4 m)(initial proposal) to 150 ft 
(45.7 m); and (2) uses a linear 
relationship between 150 ft (45.7 m) and 
400 ft (121.9 m) so that 400 ft (121.9 m) 
in vessel length would require the 
purchase of twenty 60-foot (18.3 m) 
permits.

NMFS recommends no changes for 
vessel lengths less than 90 ft (27.4 m) 
because the production data examined 
for these vessels confirm that the 2.5 
exponential relationship is appropriate 
for vessels below 90 ft (27.4 m). NMFS 
proposes using the 2.5 exponential 
curve from 90 ft (27.4 m) to 150 ft (45.7 
m) to account for the potential 
additional productivity suggested by the 
higher production figures from the 
Alaska freezer longline fleet. The linear 
relationship between 150 and 400 ft 
(45.7 and 121.9 m) increases gradually, 
as did the production data from this 
class of vessels; this linear increase 
provides the margin of safety 
recommended by the Council to account 
for unproductive permits being 
transferred into the hands of productive 
vessel owners, especially in the whiting 
fishery.

For example, under the proposed rule, 
the owner of a 200-foot (61.0 m) vessel 
would have to purchase 12 permits 
representing harvest capacity about 2.4 
times the production values for a factory 
trawler in the Pacific whiting fishery, 
and representing about the same 
capacity (1.2 times) as the production 
values from the largest factory trawlers 
in the Alaska pollock fishery. The 
owner of a 400-foot (121.9 m) vessel 
would have to acquire 20 permits 
representing harvesting capacity about 
four times the production of a factory 
trawler in the whiting fishery and twice 
the production of large factory trawlers

in the Alaska pollock fishery. NMFS 
believes this degree of conservatism is 
necessary for vessels larger than 150 ft 
(45.7 m) to account for the potential for 
these vessels to increase their actual 
production in the future, and to account 
for the potential increase in harvesting 
capacity in the whiting sector of the 
fishery due to the combination of 
permits for vessels that have no past 
history in the whiting fishery.

Because no limited entry permits are 
being issued with length endorsements 
of less than 20 ft (6.1 m), the starting 
point for the rating table will reflect all 
vessels of 20 ft (6.1 m) or less length 
overall. The Ratings table ends at 400 ft 
(121.9 m) because the accumulation of 
a greater number than 20 permits does 
not appear to be justified by production 
data.

The proposed rating formula is shown 
graphically in Figure 1 of this preamble 
and the exact number of rating points 
for each 1-foot of vessel length for 
vessels between 20 and 400 ft (6.1 and 
121.9 m) in length is shown in Table 1 
in the regulatory section of this 
proposed rule. The proposal is intended 
to ensure that harvesting capacity 
represented by larger size endorsements 
does not exceed existing harvesting 
capacity by relating vessel length to 
harvest capacity, by accounting for the 
propensity of unproductive permits to 
be transferred to more productive 
vessels, and by recognizing the potential 
for increased production suggested by 
the Alaskan freezer longline data, and 
the potential for increased production 
from larger factory trawlers. The 
formula is intended to be conservative 
and also to apply equitably to all vessel 
lengths so that it does not 
disproportionately affect only larger or 
smaller vessels. The proposed rating 
formula recognizes that smaller vessels 
appear to produce at a level closer to 
their harvesting capacity, while larger 
vessels, especially 200 ft (61.0 m) and 
larger, may produce considerably below 
their actual capacity. As a result, the 
formula reflects that the harvesting 
capacity for larger vessels is potentially 
greater than they have produced 
historically.

The following example illustrates 
how a vessel owner would use Table 1 
to determine the number of permits * 
from smaller vessels that would be 
required to be combined for a single 
permit for a larger vessel. A vessel 
owner with.a permit for a 58-foot (17.7 
m) vessel who desired to upgrade to a 
90-foot (27.4 m) vessel would have to 
purchase permits endorsed for the same 
gear type, with combined rating points 
equal to or greater than the difference 
between the 58-foot (17.7 m) vessel

(14.32 rating points) and the 90-foot 
(27.4 m) vessel (42.96 rating points), or
28.64 rating points. Using Table 1, the 
vessel owner has a choice of a large 
number of combinations of permits that 
can be purchased to achieve the needed
28.64 rating points. Some examples are 
a 58-foot (17.7 m) (14.32) and a 60-foot 
(18.3 m) (15.59) totalling 29.91 rating 
points, or a 42-foot (12.8 m) (6.39), 50- 
foot (15.2 m) (9.88), and a 55-foot (17.8 
m) (12.54) permit for a total of 28.81 
rating points. In each case, the 
additional permits can be combined 
with the permit from the original 58-foot 
(17.7 m) vessel resulting in a single 
permit endorsed for a 90-foot (27.4 m) 
vessel. In this manner, vessel owners are 
afforded the necessary flexibility to 
choose from the different size permits 
that may be available on the open 
market to meet the requirements for a 
permit for a larger vessel.

Current regulations implementing 
Amendment 6 already allow vessel 
owners to register a permit to a vessel 
that is up to 5 ft (1.5 ni) longer than the 
vessel length endorsed on the permit. 
Thus, vessel owners seeking to combine 
permits for use on larger vessels only 
have to obtain permits equivalent to the 
rating points for a vessel 5 ft (1.5 m) 
shorter than the vessel to which the 
single combined permit will be 
registered. Therefore, in the example 
above, the upgrade to a 90-foot (27.4 m) 
vessel could be accomplished by 
combining permits with 22.92 rating 
points (37.24 points for an 85-foot (25.9 
m) vessel minus 14.32 points for the 
owner’s 38-foot (17.7 m) vessel). This 
should rèduce the overall cost of 
obtaining additional permits somewhat, 
v- For ease of implementation, NMFS 
proposes to round the sum of the rating 
points for the permits being combined 
to the next highest whole integer for the 
purpose of meeting the required number 
of rating points listed in the regulations 
for a larger permit. For example, if a 
vessel owner needs 28.64 rating points, 
but the particular combination of 
permits purchased totals only 28.48 
rating points, NMFS will round the sum 
of the rating points for the permits 
purchased to 29 rating points. Because 
only vessel permits may be combined, 
rating points gained from combining 
permits that are surplus to qualifying 
the larger vessel for a combination 
permit are not available for any other 
permit combination. For purposes of 
this rulemaking, the second NMFS 
proposal is referred to as the NMFS 
preferred approach. Proposed regulatory 
text is offered for this approach.

Figure 1 of this preamble graphically 
compares the differences between the 
NMFS initial proposal (Initial
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Alternative I), the Council’s proposal 
(Initial Alternative II), and the NMFS 
preferred approach. Public Comment is 
invited on all three.
Classification

This notice of proposed rulemaking is 
issued under 50 CFR part 663. The 
Assistant Administrator for Fisheries, 
NOAA, has initially determined that the 
NMFS preferred approach is consistent 
with the FMP and the national 
standards and other provisions of the 
Magnuson Act.

The NMFS preferred approach or 
Initial Alternatives I or II, if adopted, 
could have a significant economic 
impact on a substantial number of small 
entities. Although the cost to a vessel 
owner of purchasing additional permits 
to combine for use on a larger vessel 
would be offset by the greater fishing 
effectiveness and larger profit potential 
represented by the larger vessel, vessel 
owners may be adversely affected by not 
being able to obtain the appropriate " 
combination of permits or by having '

increased permit costs due to the 
possible absence of permits for sale 
endorsed with the appropriate vessel 
lengths. As a result, an initial regulatory 
flexibility analysis was prepared.

This rule is not subject to review 
under Executive Order 12866.
List of Subjects in 50 CFR Part 663

Fisheries, Fishing, Reporting and 
recordkeeping requirements.

Dated: February 18 ,1994 .
Charles Kamella,
Acting Deputy Assistant Administrator fo r 
Fisheries, National M arine Fisheries Service.

For the reasons set out in the 
preamble, 50 CFR part 663 is proposed 
to be amended as follows:

PART 663—PACIFIC COAST 
GROUNDFISH FISHERY

1. The authority citation for part 663 
continues to read as follows;

Authority: 16 U.S.C. 1801 et seq.

2. Section 663.33(g) is revised to read 
as follows:

§ 663.33 Lim ited entry fishery—General.
♦  *  *  *  *

(g) Combining lim ited entry perm its. 
Two or more limited entry permits with 
“A” gear endorsements for the same 
type of limited entry gear may be 
combined and reissued as a single 
permit with a larger size endorsement. 
The vessel harvest capacity rating for 
each of the permits being combined is 
based on the length overall (in feet) 
endorsed on each limited entry permit. 
The vessel harvest capacity ratings (see 
Table 1 of this paragraph) for the length 
endorsement on each permit will be 
added to produce the length rating for 
the larger permit. The individual 
harvest capacity ratings for each limited 
entry permit will not be rounded before 
they are combined. The sum of the 
harvest capacity ratings for the permits 
being combined will be rounded to the 
next highest whole number.
BILLING CODE 3510-22-P
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T ah le  1 ; H a r v e s t  C a p a c i t y  R a t i n g s  f o r  1 - f o o t  I n c r e m e n t s  o f  V e s s e l  L e n g t h  O v e r a l l

V e s s e l C a p a c i t y V e s s e l C a p a c i t y
l s n q * h R a t i n g l e n g t h R a t i n g

< 2 0 1 . 0 0 89 4 1 . 7 7
21 1 . 1 3 90 4 2 . 9 6
22 1 . 2 7 91 4 4 . 1 6
23 1 . 4 2 92 4 5 . 3 8
24 1 . 5 8 93 4 6 . 6 3
25 1 . 7 5 94 4 7 . 8 9
26 1 . 9 3 95 4 9 . 1 7
27 2 . 1 2 96 5 0 . 4 8
28 2 . 3 2 97 5 1 . 8 0
29 2 . 5 3 98 5 3 . 1 5
30 2 . 7 6 99 5 4 . 5 1
31 2 . 9 9 100 5 5 . 9 0
32 3 . 2 4 101 5 7 . 3 1
33 3 . 5 0 102 5 8 . 7 4
34 3 . 7 7 1 03 6 0 . 1 9
35 4 . 0 5 104 6 1 . 6 6
36 4 . 3 5 1 05 6 3 . 1 5
37 4 . 6 6 106 6 4 . 6 7
38 4 . 9 8 107 6 6 . 2 0
39 5 . 3 1 108 6 7 . 7 6
40 5 . 6 6 109 6 9 . 3 4
41 6 . 0 2 110 7 0 . 9 4
42 6 . 3 9 111 7 2 . 5 7
43 6 . 7 8 112 7 4 . 2 1
44 7 . 1 8 113 7 5 . 8 8
45 7 . 5 9 114 7 7 . 5 7
46 8 . 0 2 115 7 9 . 2 8
47 8 . 4 7 116 8 1 . 0 2
48 8 . 9 2 117 8 2 . 7 7
49 9 . 4 0 118 8 4 . 5 5
50 9 . 8 8 119 8 6 . 3 6
51 1 0 . 3 8 120 8 8 . 1 8
52 1 0 . 9 0 121 9 0 . 0 3
53 1 1 . 4 3 122 9 1 . 9 0
54 1 1 . 9 8 123 9 3 . 8 0
55 1 2 . 5 4 124 9 5 . 7 2
56 1 3 . 1 2 125 9 7 . 6 6
57 1 3 . 7 1 126 9 9 . 6 2
58 1 4 . 3 2 127 1 0 1 . 6 1
59 1 4 . 9 5 128 1 0 3 . 6 2
60 1 5 . 5 9 129 1 0 5 . 6 6
61 1 6 . 2 5 130 1 0 7 . 7 2
6 2 1 6 . 9 2 131 1 0 9 . 8 0
63 1 7 . 6 1 132 1 1 1 . 9 1
64 1 8 . 3 2 133 1 1 4 . 0 4
65 1 9 . 0 4 134 1 1 6 . 2 0
66 1 9 . 7 8 135 1 1 8 . 3 8
67 2 0 . 5 4 136 1 2 0 . 5 8
68 2 1 . 3 2 137 1 2 2 . 8 1
69 2 2 . 1 1 138 1 2 5 . 0 6
70 2 2 . 9 2 139 1 2 7 . 3 4
71 2 3 . 7 4 140 1 2 9 . 6 4
72 2 4 . 5 9 141 1 3 1 . 9 7
73 2 5 . 4 5 142 1 3 4 . 3 2
74 2 6 . 3 3 143 1 3 6 . 7 0
75 2 7 . 2 3 144 1 3 9 . 1 0
76 2 8 . 1 5 145 1 4 1 . 5 3
77 2 9 . 0 8 146 1 4 3 . 9 8
78 3 0 . 0 4 147 1 4 6 . 4 6
79 3 1 . 0 1 14 8 1 4 8 . 9 6
80 3 2 . 0 0 149 1 5 1 . 4 9
81 3 3 . 0 1 150 1 5 4 . 0 5
82 3 4 . 0 4 151 1 5 4 . 6 8
83 3 5 . 0 8 152 1 5 5 . 3 1
84 3 6 . 1 5 153 1 5 5 . 9 4
85 3 7 . 2 4 154 1 S 6 . 5 7
86 3 8 . 3 4 155 1 5 7 . 2 0
87 3 9 . 4 7 156 1 5 7 . 8 3
88 4 0 . 6 1 157 1 5 8 . 4 6

V e s s e l C a p a c i t y V e s s e l Ca pac i '
I s n q t h R a t i n g l e n g t h R a t i n g

158 1 5 9 . 1 0 2 2 7 2 0 2 . 6 4
159 1 5 9 . 7 3 2 2 8 2 0 3 . 2 7
160 1 6 0 . 3 6 2 2 9 2 0 3 . 9 0
161 1 6 0 . 9 9  V 2 3 0 2 0 4 . 5 3
162 1 6 1 . 6 2 231 2 0 5 . 1 6
163 1 6 2 . 2 5 23 2 2 0 5 . 7 9
164 1 6 2 . 8 8 2 3 3 2 0 6 . 4 2
165 1 6 3 . 5 1 2 3 4 2 0 7 . 0 5
166 1 6 4 . 1 4 2 3 5 2 0 7 . 6 8
167 1 6 4 . 7 7 2 3 6 2 0 8 . 3 2
168 1 6 5 . 4 1 2 3 7 2 0 8 . 9 5
169 1 6 6 . 0 4 2 3 8 2 0 9 . 5 8
170 1 6 6 . 6 7 2 3 9 2 1 0 . 2 1
171 1 6 7 . 3 0 24 0 2 1 0 . 8 4
1 72 1 6 7 . 9 3 24 1 2 1 1 . 4 7
173 1 6 8 . 5 6 2 4 2 2 1 2 . 1 0
174 1 6 9 . 1 9 2 4 3 2 1 2 . 7 3
175 1 6 9 . 8 2 24 4 2 1 3 . 3 6
176 1 7 0 . 4 5 2 4 5 2 1 3 . 9 9
177 1 7 1 . 0 8 2 4 6 2 1 4 . 6 3
178 1 7 1 . 7 2 2 4 7 2 1 5 . 2 6
179 1 7 2 . 3 5 2 4 8 2 1 5 . 8 9
180 1 7 2 . 9 8 2 4 9 2 1 6 . 5 2
181 1 7 3 . 6 1 25 0 2 1 7 . 1 5
182 1 7 4 . 2 4 2 5 1 2 1 7 . 7 8
183 1 7 4 . 8 7 2 52 2 1 8 . 4 1
184 1 7 5 . 5 0 2 5 3 2 1 9 . 0 4
185 1 7 6 . 1 3 254 2 1 9 . 6 7
186 1 7 6 . 7 6 2 55 2 2 0 . 3 0
187 1 7 7 . 4 0 2 5 6 2 2 0 . 9 4
188 1 7 8 . 0 3 2 5 7 2 2 1 . 5 7
189 1 7 8 . 6 6 2 5 8 2 2 2 . 2 0
190 1 7 9 . 2 9 2 5 9 2 2 2 . 8 3
191 1 7 9 . 9 2 2 6 0 2 2 3 . 4 6
192 1 8 0 . 5 5 2 6 1 2 2 4 . 0 9
193 1 8 1 . 1 8 2 6 2 2 2 4 . 7 2
194 1 8 1 . 8 1 2 6 3 2 2 5 . 3 5
195 1 8 2 . 4 4 2 6 4 2 2 5 . 9 8
196 1 8 3 . 0 7 2 6 5 2 2 6 . 6 1
197 1 8 3 . 7 1 2 6 6 2 2 7 . 2 5
198 1 8 4 . 3 4 2 6 7 2 2 7 . 8 8
199 1 8 4 . 9 7 2 6 8 2 2 8 . 5 1
2 0 0 1 8 5 . 6 0 2 6 9 2 2 9 . 1 4
2 01 1 8 6 . 2 3 2 7 0 2 2 9 . 7 7
2 0 2 1 8 6 . 8 6 2 7 1 2 3 0 . 4 0
2 03 1 8 7 . 4 9 2 7 2 2 3 1 . 0 3
2 0 4 1 8 8 . 1 2 2 7 3 2 3 1 . 6 6
2 0 5 1 8 8 . 7 5 27 4  - 2 3 2 . 2 9
20 6 1 8 9 . 3 8 2 7 5 2 3 2 . 9 3
20 7 1 9 0 . 0 2 2 7 6 2 3 3 . 5 6
20 8 1 9 0 . 6 5 2 7 7 2 3 4 . 1 9
2 0 9 1 9 1 . 2 8 2 7 8 2 3 4 . 8 2
21 0 1 9 1 . 9 1 2 7 9 2 3 5 . 4 5
211 1 9 2 . 5 4 2 8 0 2 3 6 . 0 8
212 1 9 3 . 1 7 2 8 1 2 3 6 . 7 1
21 3 1 9 3 . 8 0 28 2 2 3 7 . 3 4
214 1 9 4 . 4 3 2 8 3 2 3 7 . 9 7
21 5 1 9 5 . 0 6 2 8 4 2 3 8 . 6 0
21 6 1 9 5 . 6 9 2 8 5 2 3 9 . 2 4
2 17 1 9 6 . 3 3 2 8 6 2 3 9 . 8 7
2 18 1 9 6 . 9 6 2 8 7 2 4 0 . 5 0
2 1 9 1 9 7 . 5 9 2 8 8 2 4 1 . 1 3
2 2 0 1 9 8 . 2 2 2 8 9 2 4 1 . 7 6
221 1 9 8 . 8 5 2 9 0 2 4 2 . 3 9
22 2 1 9 9 . 4 8 2 9 1 2 4 3 . 0 2
2 2 3 2 0 0 . 1 1 2 9 2 2 4 3 . 6 5
2 2 4 2 0 0 . 7 4 2 9 3 2 4 4 . 2 8
2 2 5 2 0 1 . 3 7 294 2 4 4 . 9 1
22 6 2 0 2 . 0 1 2 9 5 2 4 5 . 5 5
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V e s s e l C a p a c i
l e n g t h E a t i n g

2 9 6 2 4 6 . 1 8
2 9 7 2 4 6 . 8 1
2 9 « 2 4 7 . 4 4
2 9 9 2 4 8 . 0 7
3 0 0 2 4 8 . 7 0
3 0 1 2 4 9 . 3 3
3 0 2 2 4 9 . 9 6
3 0 3 2 5 0 . 5 9
3 0 4 2 5 1 . 2 2
3 0 5 2 5 1 . 8 6
3 0 6 2 5 2 . 4 9
3 0 7 2 5 3 . 1 2
3 0 8 2 5 3 . 7 5
3 0 9 2 5 4 . 3 8
3 1 0 2 S 5 . 0 1
3 1 1 2 5 5 . 6 4
3 1 2 2 5 6 . 2 7
3 1 3 2 5 6 . 9 0
3 1 4 2 5 7 . 5 4
3 1 5 2 5 8 . 1 7
3 1 6 2 5 8 . 8 0
3 1 7 2 5 9 . 4 3
3 1 « 2 6 0 . 0 6
3 1 9 2 6 0 . 6 9
3 2 0 2 6 1 . 3 2
3 2 1 2 6 1 . 9 5
3 2 2 2 6 2 . 5 8
3 2 3 2 6 3 . 2 1
3 2 4 2 6 3 . 8 5
3 2 5 2 6 4 . 4 8
3 2 6 2 6 5 . 1 1
3 2 7 2 6 5 . 7 4
3 2 8 2 6 6 . 3 7
3 2 9 2 6 7 . 0 0
3 3 0 2 6 7 . 6 3

V e s s e l C a p a c i t y V e s s e l C a p a c i 1
l e n g t h R a t i n g l e n g t h R a t i n g

3 3 1 2 6 8 . 2 6 3 6 6 2 9 0 . 3 5
3 3 2 2 6 8 . 8 9 3 6 7 2 9 0 . 9 8
3 3 3 2 6 9 . 5 2 3 6 8 2 9 1 . 6 1
3 3 4 2 7 0 . 1 6 3 6 9 2 9 2 . 2 4
3 3 5 2 7 0 . 7 9 3 7 0 2 9 2 . 8 7
3 3 6 2 7 1 . 4 2 3 7 1 2 9 3 . 5 0
3 3 7 2 7 2 . 0 5 3 7 2 2 9 4 . 1 3
3 3 8 2 7 2 . 6 8 3 7 3 2 9 4 . 7 7
3 3 9 2 7 3 . 3 1 3 7 4 2 9 5 . 4 0
3 4 0 2 7 3 . 9 4 3 7 5 2 9 6 . 0 3
3 4 1 2 7 4 . 5 7 3 7 6 2 9 6 . 6 6
3 4 2 2 7 5 . 2 0 3 7 7 2 9 7 . 2 9
3 4 3 2 7 5 . 8 3 3 7 8 2 9 7 . 9 2
3 4 4 2 7 6 . 4 7 3 7 9 2 9 8 . 5 5
3 4 5 2 7 7 . 1 0 3 8 0 2 9 9 . 1 8
3 4 6 2 7 7 . 7 3 3 8 1 2 9 9 . 8 1
3 4 7 2 7 8 . 3 6 3 8 2 3 0 0 . 4 4
3 4 8 2 7 8 . 9 9 3 8 3 3 0 1 . 0 8
3 4 9 2 7 9 . 6 2 3 8 4 3 0 1 . 7 1
3 5 0 2 8 0 . 2 5 3 8 5 3 0 2 . 3 4
3 5 1 2 8 0 . 8 8 3 8 6 3 0 2 . 9 7
3 5 2 2 8 1 . 5 1 3 8 7 3 0 3 . 6 0
3 5 3 2 8 2 . 1 4 3 8 8 3 0 4 . 2 3
3 5 4 2 8 2 . 7 8 3 8 9 3 0 4 . 8 6
3 5 S 2 8 3 . 4 1 3 9 0 3 0 5 . 4 9
3 5 6 2 8 4 . 0 4 3 9 1 3 0 6 . 1 2
3 5 7 2 8 4 . 6 7 3 9 2 3 0 6 . 7 5
3 5 8 2 8 5 . 3 0 3 9 3 3 0 7 . 3 9
3 5 9 2 8 5 . 9 3 3 9 4 3 0 8 . 0 2
3 6 0 2 8 6 . 5 6 3 9 5 3 0 8 . 6 5
3 6 1 2 8 7 . 1 9 3 9 6 3 0 9 . 2 8
3 6 2 2 8 7 . 8 2 3 9 7 3 0 9 . 9 1
3 6 3 2 8 8 . 4 6 3 9 8 3 1 0 . 5 4
3 6 4 2 8 9 . 0 9 3 9 9 3 1 1 . 1 7
3 6 5 2 8 9 . 7 2 > 4 0 0 3 1 1 . 8 0

(FR Doc. 94-4231 Filed 2 -1 8 -9 4 ; 4 :27 pm] 
BILLING CODE 3510-22-C
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section.

ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD

Meeting

AGENCY: Architectural and 
Transportation Barriers Compliance 
Board.
ACTION: Notice of meeting.

SUMMARY: The Architectural and 
Transportation Barriers Compliance 
Board (Access Board) has scheduled its 
regular business meetings to take place 
in Washington, DC on Tuesday and 
Wednesday, March 8-9,1994 at the 
times and location noted below.
DATES: The schedule of events is as 
follows.
Tuesday, March 8 ,1 9 9 4

1 0 -  10:45 a.m. Technical Programs 
Committee.

1 1 -  11:45 a.m. Planning and Budget 
Committee.

1 :30-4 :30  p.m. Public Forum on 
Communications Barriers.

W ednesday, March 9, 1994 
9:30-11:15 a.m. Briefing on Children’s 

Environments (closed meeting). 
12:30-1:15 p.m. Executive Committee. 
1:30-3 :30  p.m. Board Meeting.

ADDRESSES: The meetings will be held 
at: Embassy Suites Hotel, Diplomat/ 
Consulate Rooms, 1250 22nd Street 
NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT:
For further information regarding the 
meetings, please contact Lawrence W. 
Roffee, Executive Director, (202) 272- 
5434 ext. 14 (voice) and (202) 272-5449 
(TTY).
SUPPLEMENTARY INFORMATION: At the 
Board meeting, the Access Board will 
consider the following agenda items:

• Approval of the Minutes of the 
January 12,1994 Board Meeting.

• Executive Director’s Report.
• Ad Hoc Committee on 

Communications’ Report on Public 
Forum.

• Overview of Technical Programs 
Committee Activities.

• Status Report on Fiscal Years 1992- 
1994 Research Projects.

• Proposed Research Coordination 
Activities.

• Status Report on Fiscal Year 1994 
Budget.

• Status Report on Fiscal Year 1995 
Budget.

• Status Report on the Executive 
Committee.

• Report on Extraordinary Work.
• Complaint Status Report.
• Recreation Access Advisory 

Committee Status Report.
• Report on Rulemaking for 

Children’s Environments (closed).
Some meetings or items may be 

closed to the public as indicated above. 
All meetings are accessible to persons 
with disabilities. Sign language 
interpreters and an assistive listening 
system are available at all meetings. 
Lawrence W. Roffee,
Executive Director.
[FR Doc. 94-4361 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 8150-01-M

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of 
Management and Budget

February 18 ,1994.
The Department of Agriculture has 

submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C, 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following information:

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
.An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person.

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
Supporting docùments may be obtained

from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bldg., Washington, DC 20250, (202) 
690-2118.
Revision

• Farmers Home Administration; 7 
CFR1951-A, Account Servicing 
Policies; On occasion; Individuals or 
households; Farms; Businesses or other 
for-profit; Small businesses or 
organizations; 10 responses; 3 hours; 
Jack Holston (202) 720-9736.

• Farmers Home Administration; 7 
CFR 1910-A, Receiving and Processing 
Applications; Recordkeeping; On 
occasion; Individuals or households; 
State or local governments; Farms; 
Businesses or other for-profit; 33,210 
responses; 39,987 hours; Jack Holston 
(202) 720-9736.

• Economic Research Service; 
Agricultural Real Estate Tax Survey; 
Annually; State or local governments; 
2,780 responses; 1,834 horns; J. Peter 
DeBraal (202) 219-0425.
Extension

• Farmers Home Administration; 7 
CFR 1965-B, Security Servicing for 
Multiple Family Housing; Loans; FmHA 
1944-33A, 34A, 1965-16; On occasion; 
Individuals or households; State or local 
governments; Farms; Businesses or 
other for-profit; Non-profit institutions; 
Small businesses or organizations; 945 
responses; 1,587 hours; Jack Holston 
(202) 720-9736.

• Forest Service; Fulewood and Post 
Assessment in Selected States; Annually 
(but not in each state); Individuals or 
households; Small businesses or 
organizations; 4,300 responses; 294 
hours; Dennis May (612) 649-5132.

• Rural Electrification 
Administration; State 
Telecommunications Modernization 
Plan; On occasion; Small businesses or 
organizations; 350 responses; 21,000 
hours; Gary Allan (202) 720-0729.

• Rural Electrification 
Administration; Pre-loan Policies and 
Procedures for Electric Loans; On 
occasion; Small businesses or 
organizations; 75 responses; 300 hours; 
Sue Arnold (202) 690-1078.

• Forest Service; Timber Sale Bid 
Forms; FS-2400-14, FS-2400-42a; 
Quarterly; Businesses or other for-profit; 
Small businesses or organizations; 
19,500 responses; 3,250 hours; John A. 
Combes (202) 205-0862.
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• Farmers Home Administration; 7 
CFR1956—B, Debt Settlement—Farmer 
Programs and Housing; FmHA 1956-1; 
On occasion; Individuals or households; 
State or local governments; Farms; 
Businesses or other for-profit; Small 
businesses or organizations; 29,900 
responses; 14,825 hours; Jack Holston 
(202) 720-9736.

• Farmers Home Administration; 7 
CFR 1980-D, Rural Housing Loans; 
FmHA 1980-11 ,12 ,13 ,16 ,17 ,18 , 20,
21, 80, 81; Recordkeeping; On occasion; 
Individuals or households; State or local 
governments; Businesses or other for- 
profit; Small businesses or 
organizations; 65,723 responses; 33,378 
hours; Jack Holston (202) 720-9736.

Reinstatement

• Farmers Home Administration; 
Outreach and Assistance Grants 
Program for Socially Disadvantaged 
Farmers and Ranchers; Fiscal Year 1994; 
Request for Proposals; Application 
Guidelines; Recordkeeping; Semi
annually; Annually; Non-profit 
institutions; 50 responses; 400 hours; 
Jack Holston (202) 720-9736.

New Collection

• Food Safety and Inspection Service; 
Exportation, Transportation and 
Importation of Meat and Poultry 
Products; FSIS Form 9060-6, FSIS Form 
7350-1, FSIS Form 9540-1, FSIS Form 
9510-1; Recordkeeping; On occasion; 
Businesses or other for-profit; 12,750

responses; 1,192 hours; Lee Puricelli 
(202) 720-7163.
Larry K. Roberson,
Deputy Department Clearance Officer.
[FR Doc. 94-4330 Filed 2 -2 4 -9 4 ; 8:45 am) 
BILLING CODE 3410-01-M

Animal and Plant Health Inspection 
Service
[Docket No. 94-005-1]

Receipt of Permit Applications for 
Release Into the Environment of 
Genetically Engineered Organisms
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising (Jie public 
that five applications for permits to 
release genetically engineered 
organisms into the environment are 
being reviewed by the Animal and Plant 
Health Inspection Service. The 
applications have been submitted in 
accordance with 7 CFR part 340, which 
regulates the introduction of certain 
genetically engineered organisms and 
products.
ADDRESSES: Copies of the applications 
referenced in this notice, with any 
confidential business information 
deleted, are available for public 
inspection in room 1141, South 
Building, U.S. Department of 
Agriculture, 14th Street and 
Independence Avenue SW.,
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday,

Date re
ceived

except holidays. Persons wishing to 
inspect an application are requested to 
call ahead on (202) 690-2817 to 
facilitate entry into the reading room. 
You may obtain copies of the 
documents by writing to the person 
listed under FOR FURTHER INFORMATION 
CONTACT.

FOR FURTHER INFORMATION CONTACT: Dr. 
Arnold Foudin, Deputy Director, 
Biotechnology Permits, BBEP, APHIS, 
USDA, room 850, Federal Building,
6505 Belcrest Road, Hyattsville, MD 
20782, (301) 436-7612.
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340, 
“Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which Are Plant 
Pests or Which There Is Reason to 
Believe Are Plant Pests,” require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) into the United States 
certain genetically engineered 
organisms and products that are 
considered “regulated articles.” The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
-of a regulated article.

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 
the following applications for permits to 
release genetically engineered 
organisms into the environment:

Application number

94-024-01 ..................,

94-025-01 .................

94-027-01 ...................

94-027-02 ........ .

94-027-03

Applicant

Monsanto Agricultural 
Company.

VanderHave, USA ....

DuPont Agricultural 
Products.

University of Idaho

Pioneer Hi-Bred Inter
national, Incor
porated.

Organisms

Wheat plants genetically engineered to express marker 
genes.

Sunflower plants genetically engineered to express marker 
genes.

Canola plants genetically engineered to express altered 
fatty acid composition.

Potato plants genetically engineered to express resistance 
to potato leaf roll virus, potato virus X, potato virus Y, 
and potato virus S.

Alfalfa plants genetically engineered to express resistance 
to alfalfa mosaic virus.

Field test loca
tion

Montana.
%

North Dakota. 

Idaho.

Idaho.

California, Iowa, 
Pennsylvania, 
Washington, 
Wisconsin.

0 1 -2 4 -9 4

0 1 -2 5 -9 4

0 1 -2 7 -9 4

0 1 -2 7 -9 4

0 1 -2 7 -9 4

Done in Washington, DC, this 22nd day of 
February 1994.
Lonnie J. King,

Acting Administrator, Anim al and Plant 
Health Inspection Service.
[FR Doc. 94-4323 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 3410-34-P

Farmers Home Administration

Housing Demonstration Program

AGENCY: Farmers Home Administration, 
USDA.
ACTION: Notice of Housing 
Demonstration Program.

SUMMARY: The Farmers Home 
Administration (FmHA) of the U.S.

Department of Agriculture (ÜSDA) will 
accept in fiscal year 1994, proposals for 
a Housing Demonstration program 
under section 506(b), title V of the 
Housing Act. Under section 506(b), 
FmHA may provide loans for innovative 
housing units and systems which do not 
meet existing published standards, 
rules, regulations, or policies. The 
intended effect is to increase the
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availability of affordable Rural Housing 
(RH) for low-income families, through 
innovative designs and systems.
FOR FURTHER INFORMATION CONTACT: 
Gloria L. Denson, Loan Specialist,
Single Family Housing Processing 
Division, Farmers Home 
Administration, 14th and Independence 
Avenue SW., room 5334, South 
Building, Washington, DC 20250, 
telephone 202-720-1487. 
SUPPLEMENTARY INFORMATION: Under 
current standards, regulations, and 
policies, some low-income rural 
families lack sufficient incomes to 
qualify for loans to obtain adequate 
housing. Section 506(b) of title V of the 
Housing Act of 1949 authorizes a 
housing demonstration program that 
could result in housing that these 
families can afford. The Congress of the 
United States made two conditions: (1) 
That the health and safety of the 
population of the areas in which the 
demonstrations are carried out will not 
be adversely affected, and (2) that the 
aggregate expenditures for the 
demonstration may not exceed $13.9 
million in any fiscal year.

FmHA State Directors are authorized 
in fiscal year 1994 to continue to accept 
proposed demonstration concept 
proposals from nonprofit organizations, 
profit organizations, and individuals as 
announced in 51 FR 19240 on May 28, 
1986.

The State Directors will evaluate the 
proposals on a first-Gome-first-served 
basis. An acceptable proposal is to be 
sent to the National Office for 
concurrence of the Assistant 
Administrator, Housing, before the State 
Director may approve it. If the proposal 
is not selected, the State Director will so 
notify the applicants, in writing, giving 
specific reasons why the proposal was 
not selected. The funds for the 
Demonstration Housing program are 
section 502 funds, and are available to 
housing applicants that may wish to 
purchase an approved demonstration 
dwelling. However, there is no 
guarantee that a market exists for 
demonstration dwellings and applicants 
for such a section 502 RH loan must be 
eligible for the program, in all other 
respects.

The program activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.410. For the reasons set 
forth in Final Rule related to Notice 7 
CFR part 3015, subpart V (48 FR 29115, 
June 24,1983) and FmHA Instruction 
1940-J. “Intergovernmental Review of 
Farmers Home Administration Programs 
and Activities," (December 23,1983) 
this program/activity is excluded from 
the scope of Executive Order 12372,

which requires the intergovernmental 
consultation with State and local 
officials.

All interested parties must make a 
written request for a proposal package. 
The request must be made to the State 
Director in the State in which the 
proposal will be submitted; FmHA will 
not be liable for any expenses incurred 
by respondents in the development and 
submission of applications.

Dated: February 9 ,1994.
Michael V. Dunn,
A dministrator.
[FR Doc. 94-4314 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3410-07-M

Food and Nutrition Service

Child Nutrition Programs—Income 
Eligibility Guidelines

AGENCY: Food and Nutrition Service, 
USDA.
ACTION: Notice.

SUMMARY: This Notice announces the 
Department’s annual adjustments to the 
Income Eligibility Guidelines to be used 
in determining eligibility for free and 
reduced price meals or free milk for the 
period from July 1,1994 through June
30,1995. These guidelines are used by 
schools, institutions, and centers 
participating in the National School 
Lunch Program, School Breakfast 
Program, Special Milk Program for 
Children, Child and Adult Care Food 
program and Commodity School 
Program. The annual adjustments are 
required by section 9 of the National 
School Lunch Act. The guidelines are 
intended to direct benefits to those 
children most in need and are revised 
annually to account for increases in the 
Consumer Price Index.
EFFECTIVE DATE: July 1 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT:
Mr. Robert M. Eadie, Chief, Policy and 
Program Development Branch, Child 
Nutrition Division, FNS, USDA, 
Alexandria, Virginia 22302, or by phone 
at (703) 305-2618.
SUPPLEMENTARY INFORMATION: This 
action is not a rule as defined by the 
Regulatory Flexibility Act (5 U.S.C. 
601-612) and thus is exempt from the 
provisions of that Act. In accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507), no new 
recordkeeping or reporting requirements 
have been included that are subject to 
approval from the Office of Management 
and Budget. These programs are listéd 
in the Catalog of Federal Domestic 
Assistance under No. 10.553, No.
10.555, No. 10.556 and No. 10.558 and

are subject to the provisions of 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, Subpart V, and the final rule 
related notice published at 48 FR 29114, 
June 24,1983.)
Background

Pursuant to sections 9(b)(1) and 
17(c)(4) of the National School Lunch 
Act (42 U.S.C 1758(b)(1) and 42 U.S.C. 
1766(c)(4)), and sections 3(a)(6) and 4(e) 
of the Child Nutrition Act of 1966 (42 
U.S.C. 1772(a)(6) and 1773(e)), the 
Department annually issues the Income 
Eligibility Guidelines for free and 
reduced price meals in the National 
School Lunch Program (7 CFR part 210), 
School Breakfast program (7 CFR part 
220), Child and Adult Care Food 
Program (7 CFR part 226), and 
Commodity School Program (7 CFR part 
210), and the guidelines for free milk in 
the Special Milk Program for Children 
(7 CFR part 215). These eligibility 
guidelines are based on the Federal 
income poverty guidelines and are 
stated by household size.

The Department requires schools and 
institutions which charge for meals 
separately from other fees to serve free 
meals to all children from any 
household with income at or below 130 
percent of the poverty guidelines. The 
Department also requires such schools 
and institutions to serve reduced price 
meals to all children from any 
household with income higher than 130 
percent of the poverty guidelines, but at 
or below 185 percent of the poverty 
guidelines. Schools and institutions 
participating in the Special Milk 
Program for Children may, at local 
option, serve free milk to all children 
from any household with income at or 
below 130 percent of the poverty 
guidelines,
Definition of Income

“Income,” as the term is used in this 
Notice, means income before any 
deductions such as income taxes, Social 
Security taxes, insurance premiums, 
charitable contributions and bonds. It 
includes the following: (1) Monetary 
compensation for services, including 
wages, salary, commissions or fees; (2) 
net income from nonfarm self- 
employment; (3) net income from farm 
self-employment; (4) Social Security; (5) 
dividends or interest on savings or 
bonds or income from estates or trusts;
(6) net rental income; (7) public 
assistance or welfare payments; (8) 
unemployment compensation; (9) 
government civilian employee or 
military retirement, or pensions or 
veterans payments; (10) private
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pensions or annuities; (11) alimony or 
child support payments; (12) regular 
contributions from persons not living in 
the household; (13) net royalties; and
(14) other cash income. Other cash 
income would include cash amounts 
received or withdrawn from any source 
including savings, investments, trust 
accounts and other resources which 
would be available to pay the price of 
a child’s meal.

“Income,” as the term is used in this 
Notice, does not include any income or 
benefits received under any Federal

programs which are excluded from 
consideration as income by any 
legislative prohibition. Furthermore, the 
value of meals or milk to children shall 
not be considered as income to their 
households for other benefit programs 
in accordance with the prohibitions in 
section 12(e) of the National School 
Lunch Act and section 11(b) of the 
Child Nutrition Act of 1966 (42 U.S.C. 
176$(e) and 1780(b)).
T he Incom e Eligibility G uidelines

The following are the Income 
Eligibility Guidelines to be effective

In c o m e  E ligibility  G u id el in e s

[Effective from July 1,1994 to June 30, 1995]

from July 1,1994 through June 30,1995. 
The Department’s guidelines for free 
meals and milk and reduced price meals 
were obtained by multiplying the 1994 
Federal income poverty guidelines by 
1.30 and 1.85, respectively, and by 
rounding the result upward to the next 
whole dollar. Weekly and monthly 
guidelines were computed by dividing 
annual income by 52 and 12, 
respectively, and by rounding upward 
to the next whole dollar.

Household size
Federal poverty guidelines Reduced price meals--185% Free meals—130%

Annual Month Week Annual Month Week Annual Month Week

48 Contiguous United States, District of Columbia, Guam and Territories

1 ...................!......................... 7,360 614 142 13,616 1,135 262 9,568 798 1842 ........................... ........... ...... 9,840 820 190 18,204 1,517 351 12,792 1,066 2463 ......................... .................... 12,320 1,027 237 22,792 1,900 439 16,016 1,335 3084 ..................................... ........ 14,800 1,234 285 27,380 2,282 527 19,240 1,604 370
17,280 1,440 333 31,968 2,664 615 22,464 1,872 4326 ...... ......................... ...... . 19,760 .1,647 380 36,556 3,047 703 25,688 2,141 4947 .......... ........ :...... :......... 1...... 22,240 1,854 428 41,144 3,429 792 28,912 2,410 5568 ............................... i.......&....

For each additional family mem-
24,720 2,060 476 45,732 3,811 880 32,136 2,678 618

ber add.......................... ...... +2,480 +207 +48 +4,588 +383 +89 +3,224 +269 +62

Alaska

1 ............ ............................... . 9,200 767 177 17,020 1,419 328 11,960 997 2302 ....................«SI.........5......... 12,300 1,025 237 22,755 1,897 438 15,990 1,333 3083 ..................... ...... i ............... 15,400 1,284 297 28,490 2,375 548 20,020 1,669 3854 ................................. . 18,500 1,542 356 34,225 2,853 659 24,050 2,005 463
21,600 1,800 416 39,960 3,330 769 28,080 2,340 5406 .............................................. 24,700 2,059 475 45,695 3,808 879 32,110 2,676 6187 .......................... 27,800 2,317 535 51,430 4,286 990 36,140 3,012 6958 ......................... |.....

For each additional family mem-
30,900 2,575 595 57,165 4,764 1,100 40,170 3,348 773

ber add ................................. +3,100 +259 +60 +5,735 +478 +111 +4,030 +336 +78

Hawaii

1 .......... 8,470 706 163 15,670 1,306 302 11,011 918 2122 ......... . 11,320 944 218 20,942 1,746 403 14,716 1,227 2833 ............ 14,170 * 1,181 273 26,215 2,185 505 18,421 1,536 3554 ........ . 17,020 1,419 328 31,487 2,624 606 22,126 1,844 4265 ............ 19,870 1,656 383 36,760 3,064 707 25,831 2,153 4976 .......... . 22,720 1,894 437 42,032 3,503 809 29,536 2,462 5687 ........
8  ................
For each additional family mem-

25,570 2,131 492 47,305 3,943 910 33,241 2,771 640
28,420 2,369 547 52,577 4,382 1,012 36,946 3,079 711

ber add............ +2,850 +238 +55 +5,273 +440 +102 +3,705 +309 +72

Authority: (42 U.S.C. 1758(b)(1)).
D ated: February 18,1994.

George A. Braley,
Associate Administrator.
[FR D oc. 94-4320 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3410-30-M

Forest Service

Proposed Carey Creek Timber Sales, 
Payette National Forest, Idaho County, 
ID

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare 
environmental impact statement.

SUMMARY: Notice is hereby given that 
the Forest Service, USDA will prepare 
an environmental impact statement 
(EIS) for the Carey Creek Timber Sales. 
The Forest Service proposes to treat 
approximately 1445 acres using a 
variety of silvicultural methods and 
prescribed burning. Harvest 
prescriptions include: clearcut with
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reserve trees (245 acres), commercial 
thinning (75 acres), salvage/sanitation 
(509 acres), shelterwood (489 acres), and 
uneven aged (127 acres). The proposed 
action includes site preparation and 
regeneration, emphasizing the use of 
natural regeneration where possible. 
Approximately 13 miles of new road 
construction are also proposed. Logging 
methods include tractor, skyline, and 
helicopter systems.

Other preliminary alternatives 
include No-action and an alternative 
that seeks to achieve Forest Plan 
objectives to maximize timber growth 
and yield.

The proposed activities are located in 
the drainages of Carey and Fall Creeks, 
which both flow into the Salmon River. 
The planning area is approximately 30 
miles north of McCall, Idaho.

The EIS will tier to the final EIS for 
the Forest Plan, Payette National Forest 
(May 1988).

The Payette National Forest invites 
written comments and suggestions on 
the scope of the analysis. These may 
include issues and comments regarding 
the proposed project The agency also 
gives notice of the full environmental 
analysis and decision making process 
that will occur on the proposal so that 
interested and affected people are aware 
of how they may participate and 
contribute to the final decision.
CATES: Comments concerning the scope 
of this proposal must be received by 
April 2,1994.
ADDRESSES: Submit written comments 
and suggestions concerning the scope of 
the analysis to David F. Alexander, 
Forest Supervisor, Payette National 
Forest, P.O. Box 1026, McCall, Idaho 
83638.
FOR FURTHER INFORMATION CONTACT: 
Direct questions about the proposed 
action and environmental impact 
statement to Michael L. Balboni, Payette 
National Forest. Phone: (208) 634-0629. 
SUPPLEMENTARY INFORMATION: The 
planning area includes approximately
21,000 acres within the Payette National 
Forest in Idaho County, Idaho. The 
planning area is within the drainages of 
Carey and Fall Creeks. The legal 
description of the planning area is: 
Sections 1 -9 ,1 7 ,1 8 , 20, 21 of Township 
23 North, Range 4 East, Sections 3,9—36 
of Township 24 North, Range 4 East, 
Sections 19,28—33 of Township 24 
North, Range 5 East, Idaho County, 
Idaho.

The proposed activities are within the 
former Carey Creek Roadless Area. The 
area has 3,184 acres remaining as 
roadless. The planning area has a very 
small portion that is contiguous with 
the Frank Church River of No Return

Wilderness. This area comprises less 
than 300 acres of the planning area. The 
planning area is not within any areas 
recommended for inclusion in the 
National Wilderness System by the 
Payette National Forest Plan or by any 
past or present legislative wilderness 
proposal.

The Proposed Action is the result of 
an ecosystem and landscape analysis of 
the planning area completed by the* 
Interdisciplinary Team (IDT). The IDT 
used the landscape analysis and design 
process developed by Diaz and Apostol 
(1992). This 8-step process used aerial 
photographs, research literature, stand 
data, maps, and site visits.

The process defined the natural range 
of variation for successional stages in 
the planning area using the best 
information available. The planning 
area was broken into four zones. The 
ponderosa pine zone, mixed conifer 
zone, subalpine-spruce/fir zone, and 
subalpine-lodgepole pine zone. Using 
stand data and research done in 
surrounding areas, the existing 
condition and natural range of variation 
for four successional stages in the 
planning area was determined. The IDT 
found that the zone with the, most 
deviation from the natural range is the 
subalpine-lodgepole pine zone. This 
zone has 79% mature/oldgrowth; the 
natural range for this successional stage 
is 10-20%. The DDT used this and the 
rest of the information gained from the 
landscape analysis to develop the 
proposed action, concentrating on the 
areas where the ecosystem is most 
outside the natural range.

The IDT recognizes the role fire has 
played. The proposed activities include 
some prescribed burning in the 
ponderosa pine zone where natural fires 
were regular and of low intensity.

The purpose of the proposed activity 
is to improve the existing silvicultural 
conditions of the timber stands within 
the Carey Creek planning area while 
improving the health of the ecosystem. 
The Proposed Action would increase 
the long-term health and productivity of 
the timber resources, provide some 
short-term wood products, improve the 
over-all health of the ecosystem, and 
protect other resource values in the 
plaiining area. Treatments would follow 
the goals and objectives in the Payette 
National Forest Plan or amend the Plan 
where appropriate.

The need for the proposed action is 
generated by the difference between 
existing conditions of the ecosystem and 
timber stands and the Desired Future 
Condition for the area described in the 
Payette Forest Plan and the landscape 
analysis for the planning area.

Failing to treat these areas will allow 
further deviation from the natural range 
of conditions for this ecosystem and 
raise the risk of severe impacts from 
insects, diseases, and wildfires. Failing 
to treat this area will also result in the 
Payette National Forest not fully 
implementing the Forest Plan Record of 
Decision, signed in May of 1988.
Issues

The IDT has identified preliminary 
issues. These issues are briefly 
described below:

1 .-Effects of road building and timber 
harvest on water quality, particularly in 
the Fall Creek drainage where past fires, 
timber harvesting, and road 
construction have occurred at a high 
rate over the past several years.

2. Wildlife: Effects of road building, 
timber harvest, and access management 
on some management indicator species 
and sensitive species found in the areas 
such as goshawk, pileated and white- 
headed woodpeckers. Also effects on 
wildlife corridors that currently exist in 
the area.

3. Ecosystem Health: Effects of the no
action alternative on the health of the 
ecosystem and the risk of major 
wildfires and insect/disease outbreaks.

4. Fisheries: Effects of road building 
and timber harvest on threatened, 
endangered, and sensitive fish, such as 
the chinook salmon and bull trout.
Public Participation and Scoping

The IDT is developing a citizen 
participation plan lor the proposed 
project.

Public participation will be requested 
at several points during the analysis. 
The IDT will be available to visit and 
discuss the proposed project with 
individuals and organizations at their 
request.

The Forest Service will be seeking 
information, comments, and assistance 
from Federal, State, local agencies and 
other individuals or organizations who 
may be interested in or affected by the 
proposed project. This input will be 
used in the preparation of the Draft EIS.

The Scoping process includes: 
—Identifying potential issues,
—Identifying major issues to be 

analyzed in depth.
—Identifying potential management 

alternatives addressing the issues 
recognized during scoping activities. 

—Identifying potential environmental 
effects of this project (i.e. direct, 
indirect, and cumulative effects and 
connected actions).
The Responsible Official is David F. 

Alexander, Forest Supervisor, Payette 
National Forest.
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The Draft Environmental Impact 
Statement is scheduled to be completed 
and available for review in October of 
1994 and the Final Environmental 
Impact Statement is expected to be 
completed in August of 1995.

The Responsible Official will 
document the decision, and reasons for 
the decision, in the Record of Decision 
when the FEIS is completed. That 
decision will be subject to Forest 
Service appeal regulations (36 CFR part 

1215).
| The comment period on the DEIS will 
be a minimum of 45 days from the date 
the Environmental Protection Agency’s 
notice of availability appears in the 
Federal Register.

The Forest Service believes, at this 
early stage, it is important to give 
reviewers early notice of several court 
rulings related to public participation in 
the environmental review process. First, 
reviewers of draft environmental impact 
statements must structure their 
participation in the environmental 
review of that proposal so that it is 
meaningful and alerts an agency to the 
reviewers position and contentions. 
Vermont Yankee Nuclear Power Corp. v. 
NRDC, 435 U.S. 519, 553 (1978). Also, 
environmental objections that could 
have been raised at the draft 
environmental impact statement stage 
but that are not raised until after 
completion of the final environmental 
impact statement may be waived or 
dismissed by the courts. City ofAngoon 
v. Hodel, 803 F.2d 1016,1022 (9th
Circuit, 1986) Wisconsin Heritages, Inc. 
v. Harris, 490 F. Supp. 1334,1338 (E.D. 
Wis. 1980). Because of these court 
rulings, it is very important that those 
interested in this proposed action 
participate by the close of the 45-day 
comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final 
environmental impact statement. To 
assist the Forest Service in identifying 
and considering issues and concerns on 
die proposed action, comments on the 
draft environmental impact statement 
should be as specific as possible. It is 
also helpful if comments refer to 
specific pages or chapters of the draft 
statement. Comments may also address 
the adequacy of the draft environmental 
impact statement or the merits of the 
alternatives formulated and discussed in 
the statement. Reviewers may wish to 
refer to the Council on Environmental 
Quality Regulations for implementing 
the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points.

Dated: February 18,1994.
David F. Alexander,
Forest Supervisor, Payette National Forest. 
[FR Doc. 94-4311 Filed 2-24-94; 8:45 am] 
BILUNG CODE 3410-1 t-M

Rural Electrification Administration

Blue Ridge Electric Membership 
Corporation and Skyline Telephone 
Membership Corporation; Finding of 
No Significant Impact
AGENCY: Rural Electrification 
Administration, USDA.
ACTION: Notice of finding of no 
significant impact.

SUMMARY: Notice is hereby given that 
the Rural Electrification Administration 
(REA) has made a Finding of No 
Significant Impact (FONSI) with respect 
to a loan application submitted to REA 
by Blue Ridge Electric Membership 
Corporation and Skyline Telephone 
Membership Corporation through REA’s 
Rural Economic Development Loan and 
Grant Program. Each has applied for 
$400,000 to provide financing assistance 
to Alleghany County, North Carolina, to 
develop a 50-acre site in the Alleghany 
County Industrial Park for Bristol 
Compressors.

The FONSI is based on a Borrower’s 
Environmental Report prepared by Blue 
Ridge Electric Membership Corporation 
and submitted to REA. REA conducted 
an independent ^valuation of the report 
and concurs with its scope and content. 
In accordance with REA Environmental 
Policies and Procedures, 7 CFR 1794.61, 
REA has adopted the Borrower’s 
Environmental Report as its 
Environmental Assessment for the site 
development project.
FOR FURTHER INFORMATION CONTACT: 
Lawrence R. Wolfe, Chief, 
Environmental Compliance Branch, 
Electric Staff Division, REA, South 
Agriculture Building, Washington, DC 
20250, telephone (202) 720-1784. 
SUPPLEMENTARY INFORMATION: Site 
development to be undertaken using the 
funds from the two loan applications 
would be $750,000 for site clearing, 
grading, and compaction and $50,000 
for erosion control and drainage. The 
developed 50-acre site will be conveyed 
over to Bristol Compressors by 
Alleghany County, the owner of the site. 
Bristol Compressors will invest $6.9 
million to construct a manufacturing 
facility on the site.

REA’s alternative to providing the 
requested financing assistance would be 
to take no action. Under the no action 
alternative, REA would not provide 
financing assistance for site

development. As of the issuance date of 
this Federal Register notice REA has not 
made a decision on whether or not to 
provide the financing assistance 
requested.

Copies of the environmental 
assessment and FONSI are available for 
review at, or can be obtained from, REA 
at the address provided herein or Mr. 
Brian Crutchfield, Blue Ridge Electric 
Membership Corporation, P.O. Box 112, 
Lenior, North Carolina 28645, telephone 
(704)758-2383.

Dated: February 18,1994.
Wally Beyer,
Administrator.
(FR Doc. 94-4233 Filed 2-24-94; 8:45 ami 
BILUNG CODE 3410-15-P

Oglethorpe Power Corp.; Finding of No 
Significant Impact

AGENCY: Rural Electrification 
Administration, USDA.
ACTION: Notice of finding of no 
significant impact.

SUMMARY: Notice is hereby given that 
the Rural Electrification Administration 
(REA) has made a Finding of No 
Significant Impact with respect to the 
potential environmental impacts 
resulting from a proposal by Oglethorpe 
Power Corporation to construct a 500 kV 
transmission line between its Rocky 
Mountain Switching Station at its Rocky 
Mountain Pumped Storage Hydro- 
Generation Facility located northwest of 
the City of Rome, in Floyd County, 
Georgia, to Georgia Power Company’s 
230/115 kV Pinson Substation located 
near Pinson, also in Floyd County, 
Georgia.

The Finding of No Significant Imapct 
is based on a Borrower’s Environmental 
Report prepared by Oglethorpe Power 
Corporation and submitted to REA. REA 
conducted an independent evaluation of 
the report and concurs with its scope 
and content. In accordance with REA 
Environmental Policies and Procedures, 
7 CFR 1794.61, REA has adopted the 
Borrower’s Environmental Report as its 
Environmental Assessment for the 500 
kV Rocky Mountain to Pinson 
Transmission Line.
FOR FURTHER INFORMATION CONTACT: 
Lawrence R. Wolfe, Chief, 
Environmental Compliance Branch, 
Electric Staff Division, Rural 
Electrification Administration, South 
Agriculture Building, Washington, DC 
20250, telephone (202) 720-1784. 
SUPPLEMENTARY INFORMATION: The length 
of the transmission line is 
approximately 18 miles. The proposed 
transmission line would require a 180
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foot wide right-of-way easement. The 
right-of-way width may increase to 200 
feet in areas where a transmission line 
span (spacing between structures) will 
exceed 1,500 feet. Lattice steel towers 
with four “feet” anchored to concrete 
piers will be used to construct the 
proposed transmission line. A triple 
bundle 1113 ACSR conductor has been 
selected for the transmission line. It is 
projected that the transmission line will 
be constructed by the summer of 1995. 
Although the transmission line will be 
designed for 500 kV operation, it will be 
initially energized and operated at 230 
kV.

Alternatives considered to the project 
as proposed were no action, 
construction of a 230 kV transmission 
line now and a 500 kV transmission line 
at a later date, and three transmission 
line corridors for the proposed 
transmission line.

Copies of the Environmental 
Assessment and Finding Of No 
Significant Imapct are available for 
review at, or can be obtained from, REA 
at the address provided herein or from 
Mr. John Lasseter, Oglethorpe Power 
Corporation, 2100 East Exchange Place, 
Tucker, Georgia 30085—1349, telephone 
(404) 270-7600.

Dated: February 17,1994.
W ally  Beyer,
Administrator.
[FR Doc. 94-4232 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3410-15-P

Soil Conservation Service

Dry Creek (Columbia) Watershed, 
Marion County, MS; Finding of No 
Significant Impact

AGENCY: Soil Conservation Service, 
USDA.
ACTION: Notice of a finding of no 
significant impact.

SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Regulations (40 
CFR part 1500); and the Soil 
Conservation Service Regulations (7 
CFR part 650); the Soil Conservation 
Service, U.S. Department of Agriculture, 
gives notice that an environmental 
impact statement is not being prepared 
for Dry Creek (Columbia) Watershed, 
Marion County, Mississippi.
FOR FURTHER INFORMATION CONTACT:
L. Pete Heard, State Conservationist,
Soil Conservation Service, suite 1321, 
A.H. McCoy Federal Building, 100 West 
Capitol Street, Jackson, Mississippi 
39269, telephone 601-965-5205.
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SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, L. Pete Heard, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project.

The project concerns a watershed 
plan for the purpose of reducing flood 
damages to urban areas along Webb 
Creek, a tributary to Dry Creek. The 
planned works of improvement consist 
of one floodwater retarding structure 
located on Webb Creek.

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
L. Pete Heard. No administrative action 
on implementation of the proposal will 
be taken until 30 days after the date of 
this publication in the Federal Register.
(This activity is listed in the Catalog of 
Federal Domestic Assistance under No. 
10.904—Watershed Protection and Flood 
Prevention and is subject to the provisions of 
Executive Order 12372 which requires 
intergovernmental consultation with State 
and local officials)

Dated: February 14,1994.
L. Pete Heard,
Stdte Conservationist.
[FR Doc. 94-4310  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 3410-16-M

COMMISSION ON CIVIL RIGHTS

Amendment to Notice of Public 
Meeting of the Arizona Advisory 
Committee

Notice is hereby given., pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Arizona Advisory Committee to the 
Commission announced at FR Doc 94- 
2941, 59 FR 5984, published February 9, 
1994, will convene at 1 p.m. and 
adjourn at 4 p.m. on February 26,1994, 
at the Hyatt Regency Hotel, Russell 
Room, 122 North 2nd Street, Phoenix, 
Arizona 85004. (This amendment is for 
change of location and time only.)

Dated at Washington, DC, February 18, 
1994.
Carol-Lee H urley,
Chief, Regional Programs Coordination Unit. 
[FR Doc. 94-4274 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting 
of the Oklahoma Advisory Committee

Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a meeting of the 
Oklahoma Advisory Committee to the 
Commission will meet on Tuesday, 
March 22,1994, from 6 p.m. until 8 p.m. 
at Oklahoma State University, Building 
Services, 242 Student Union, room 460, 
Stillwater, Oklahoma 74078. The 
purpose of the meeting is to finalize 
plans for an upcoming factfinding 
meeting.

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Melvin L. Jenkins, Director of the 
Central Regional Office, 816-426-5253 
(TDD 816—426-5009). Hearing-impaired 
persons who will attend the meeting 
and require the services of a sign 
language interpreter should contact the 
Regional Office at least five (5) working 
days before the scheduled date of the 
meeting.

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission.

Dated at Washington, DC, February 17, 
1994.
Carol-Lee H urley,
Chief, Regional Programs Coordination Unit. 
[FR Doc. 94-4303 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting 
of the-Utah Advisory Committee

Notice is hereby given, pursuant to 
the provisions of the rules and 
regulation^ of the U.S. Commission on 
Civil Rights, that a meeting of the Utah 
Advisory Committee to the Commission 
will be held on Tuesday, March 22, 
1994, from 6:30 p.m. to 8:30 p.m. at 
Shiloh Inn, 206 South West Temple, 
Salt Lake City, Utah 84101. The purpose 
of the meeting is to brief Advisory 
Committee members on Commission 
and regional activities.

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Chairperson Mary E. Stovall Richards or 
William F. Muldrow, Director of the 
Rocky Mountain Regional Office, 303- 
866-1040 (TTY 303-866-1049).
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Hearing-impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter 
should contact the Regional Office at 
least five (5) working days before the 
scheduled date of the meeting.

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission.

Dated at Washington, DC, February 17, 
1994.
Carol-Lee H urley,
Chief, Regional Programs Coordination Unit. 
(FRDoc. 94-4304 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE B335-0V-P

DEPARTMENT OF COMMERCE

Economic Development 
Administration

Petitions by Producing Firms for 
Determination of Eligibility To Apply 
for Trade Adjustment Assistance
AGENCY: Economic Development 
Administration (EDA), Commerce. 
ACTION: To give firms an opportunity to 
comment.

Petitions have been accepted for filing 
on the dates indicated from the firms 
listed below.

List  of P etition Action by Trade— Adjustment Assistance for Period 01/15/94-02/15/94

Firm name Address Date petition 
accepted Product

A.P. Green Industries, Inc............... 1 Green Boulevard, Mexico, MO 
65265.

01/21/94 Alumina bricks, clay refractories and lime.

Decorator House, Inc...................... 13801 Senlac, Dallas, TX 75234 .... 01/28/94 Cutting boards and clip boards.
Universal Tools & Manufacturing 

Co.
115 Victory Road, Springfield, NJ 

07081.
02/02/94 Machining and stamping of precision metal parts for 

telecommunication and defense industries.
North American Refractories Com

pany.
500 Halle Bid., 1228 Euclid Ave., 

Cleveland, OH 44115-1809.
02/03/94 Frefractory bricks.

Curtiss Wright Flight Systems Inc ... 300 Fairfield Road, Fairfield, NJ 
07004.

02/07/94 Actuators and actuation gearboxes used in the aero
space industry.

Darman Manufacturing Company, 
Inc.

1410 Lincoln Avenue, Utica, NY 
13502.

02/07/94 Cloth roll towel cabinets.

Hamco, Inc....................................... 16131 Hwy. 44 N., Prairieville, LA 
70769.

02/09/94 Baby bibbs.

Wollaston Alloys, Inc....................... 205 Wood Road, Braintree, MA 
02184.

02/11/94 Commercial valves and pumps.

Weldotron Corporation.................... 1532 South Washington Avenue, 
Piscataway, NJ 08855.

02/11/94 Automatic L-sealer shrink wrappers.

The petitions were submitted 
pursuant to section 251 of the Trade Act 
of 1974 (19 U.S.C. 2341). Consequently, 
the United States Department of 
Commerce has initiated separate 
investigations to determine whether 
increased imports into the United States 
of articles like or directly competitive 
with those produced by each firm 
contributed importantly to total or 
partial separation of the firm’s workers, 
or threat thereof, and to a decrease in 
sales or production of each petitioning 
firm.

Any party having a substantial 
interest in die proceedings may request 
a public hearing on the matter. A 
request for a hearing must be received 
by the Trade Adjustment Assistance 
Division, room 7023, Economic 
Development Administration, U.S. 
Department of Commerce, Washington, 
DC 20230, no later than the close of 
business of the tenth calendar day 
following the publication of this notice.

The Catalog of Federal Domestic 
Assistance official program number and 
title of the program under which these

petitions are submitted is 11.313, Trade 
Adjustment Assistance.

Dated: February 16 ,1994  
Pedro R. Garza,
Deputy Assistant Secretary for Program 
Operations.
{FR Doc. 94-4254 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3510-24-M

International Trade Administration 
[A-307-803]

Gray Portland Cement and Clinker 
From Venezuela; Termination of 
Administrative Review
AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: February 25,1994.
FOR FURTHER INFORMATION CONTACT: 
Robert Bolling or James Rice, Office of 
Agreements Compliance, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Ave. NW, Washington, DC 20230; 
telephone (202) 482-3793.

SUMMARY: On January 7,1994, the Ad 
Hoc Committee of Florida Producers of 
Gray Portland Cement withdrew its 
request for an administrative review of 
the above referenced suspension 
agreement. The Department is now 
terminating this review.

SUPPLEMENTARY INFORMATION: 

Background

On February 25,1993, the Department 
received a request from the Ad Hoc 
Committee of Florida Producers of Gray 
Portland Cement to conduct an 
administrative review of the suspension 
agreement pursuant to § 353.22(a)(4) of 
the Department’s regulations (19 CFR 
353.22(a)(4).

On November 17,1993, the 
Department published in the Federal 
Register a Notice of Initiation for this 
review (58 FR 60600).

On January 7,1994, petitioners 
withdrew their request for 
administrative review. Accordingly, the 
Department has determined to 
terminated this administrative review.
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February 17,1994.
Joseph A . S petrin i,
Acting Assistant Secretary for Import 
Administration.
[FR Doc. 94-4351 Filed 2 -24-94 ; 8:45 am] 
BILLING CODE 3510-DS-M

Standard Carnations From Canada; 
Revocation of Countervailing Duty 
Order

AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce.
ACTION: Notice of revocation of 
countervailing duty order.

SUMMARY: The Department of Commerce 
is revoking the countervailing duty 
order on standard carnations from 
Canada because it is no longer of 
interest to interested parties.
EFFECTIVE DATE: January 1 ,1 9 9 3 .
FOR FURTHER INFORMATION CONTACT: 
Patricia W. Stroup or Sarah Givens, 
Office of Countervailing Compliance, 
International Trade Administration,
U.S. Department of Commerce, 
Washington, DC 20230; telephone: (202) 
482-0983 or 482-2786.
SUPPLEMENTARY INFORMATION: 

Background
On March 1,1993, the Department of 

Commerce (“the Department”) 
published in the Federal Register (58 
FR 11844) its intent to revoke the 
countervailing duty order on standard 
carnations from Canada (52 FR 7645; 
March 12,1987). Additionally, as 
required by 19 CFR 355.25(d)(4)(ii) 
(1993), the Department served written 
notice of its intent to revoke this 
countervailing duty order on each party 
listed on the most current service list.
Scope of the Order

Imports covered by this order are 
shipments of fresh cut standard 
carnations from Canada. This 
merchandise is currently classifiable 
under H arm onized T ariff Schedules 
(“HTS”) item number 0603.10.7030.
The HTS numbers are provided for 
convenience and Customs purposes.
The written description remains 
dispositive.
Determination to Revoke

The Department may revoke a 
countervailing duty order if the 
Secretary of Commerce concludes that 
the order is no longer of interest to 
interested parties. We conclude that 
there is no interest in a countervailing 
duty order when no interested party has 
requested an administrative review for 
at least five consecutive review periods

(19 CFR 355.25(d)(4)(i)) and when no 
domestic interested party objects to the 
revocation (19 CFR 355.25(d)(4)(iii)).

Accordingly, as we received neither 
objections to our notice of intent to 
revoke the countervailing duty order.nor 
requests for an administrative review, 
we have concluded that the 
countervailing duty order covering 
standard carnations from Canada is no 
longer of interest to interested parties. 
Therefore, we are revoking this 
countervailing duty order in accordance 
with 19 CFR 355.25(d)(4)(iii).

Further, as required by 19 CFR 
355.25(d)(5), the Department is 
terminating the suspension of 
liquidation and will instruct the 
Customs Service to liquidate, without 
regard to countervailing duties, all 
unliquidated entries of this merchandise 
exported from Canada on or after 
January 1,1993.

This notice is published in 
accordance with 19 CFR 
355.25(d)(4)(iii).

Dated: February 17,1994.
Joseph A . Spetrin i,
Acting Assistant Secretary fo r Import 
Administration.
[FR Doc. 94-4352  Filed 2 -24-94 ; 8:45 am] 
BILLING CODE 3510-D S-P

National telecommunications and 
Information

Spectrum Planning and Policy 
Advisory Committee; Renewal
AGENCY: National Telecommunications 
and Information Administration, 
Commerce.
ACTION: Notice of renewal of the 
Spectrum Planning and Policy Advisory 
Committee (SPAC).

SUMMARY: In accordance with the 
provisions of the Federal Advisory 
Committee Act, 5 U.S.C. Appendix, and 
General Services Administration (GSA) 
Interim Rule on Federal Advisory 
Committee Management, 41 CFR part 
101-6, as amended, and after 
consultation with GSA, the Secretary of 
Commerce has determined that the 
Renewal of the Spectrum Planning and 
Policy Advisory Committee is in the 
public interest in connection with the 
performance of duties imposed on the 
Department by law.

The Committee was first established 
on July 19,1965 as the Frequency 
Management Advisory Council. It 
provided advice to the Director of the 
Office of Telecommunications Policy 
(OTP), Executive Office of the President, 
until the functions of that office were 
transferred to the Department of

Commerce, National 
Telecommunications and Information 
Administration (NTIA), by Executive 
Order 12046 of March 27,1978. In 1991, 
the Committee name was changed to the 
Spectrum Planning Advisory 
Committee. Since the activities of the 
Committee extend into policy areas of 
concern, the Advisory Committee was 
renamed the Spectrum Planning and 
Policy Advisory Committee.

In reviewing the need for the 
Committee, the Assistant Secretary for 
Communications and Information has 
reaffirmed its original purpose of 
providing advice on radio frequency 
spectrum allocation and assignment 
matters and means by which the 
effectiveness of Federal Government 
frequency management may be 
enhanced. The Secretary has further 
affirmed the need for the Committee to 
advise on strategic spectrum planning 
issues and increased commercial access 
to Federal Government spectrum. 
Research indicates that the Committee’s 
function cannot be accomplished by any 
organizational element or other 
committee of the Department.

The Committee membership consists 
of 19 members, including a balanced 
representation of 15 non-Federal 
members and four Federal members, 
chaired by the Secretary of Commerce or 
an individual appointed by the 
Secretary. The Committee will operate 
in compliance with the provisions of the 
Federal Advisory Committee Act.

Copies of the Committee’s current 
Charter have been filed with appropriate 
committees of Congress and with the 
Library of Congress.
FOR FURTHER INFORMATION CONTACT: 
Inquiries or comments may be 
addressed to the Executive Secretary, 
Spectrum Planning and Policy Advisory 
Committee, Mr. Richard A. Lancaster, 
National Telecommunications and 
Information Administration, U.S. 
Department of Commerce, room 1617M- 
7 ,14th Street and Constitution Avenue 
NW., Washington, DC 20230, telephone: 
(202) 482-4487; or Ms. Victoria Kruk, 
the Department’s Committee 
Management Analyst, U.S. Department 
of Commerce, room 6020,14th Street 
and Constitution Avenue NW., 
Washington, DC 20230, telephone: (202) 
482-4115.

Dated: February 18,1994.
R ichard A . Lancaster,
Executive Secretary, Spectrum  Planning and 
Policy Advisory Committee, National 
Telecom m unications and Information 
A dm inistration.
[FR Doc. 94 -4208  Filed 2-24-94 ; 8:45 am] 
BILLING CODE 3510-40-M
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COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED

Proposed Additions to the 
Procurement List; Correction

In the document appearing on page 
6622 in the second column of FR Doc. 
94-3279 in the issue of February 11, 
1994 the nonprofit agency listed under 
Metal Strip, Bag Tie, Plain should be 
United Cerebral Palsy of Broward 
County, Fort Lauderdale, Florida rather 
than The Chimes, Inc., Baltimore, 
Maryland.
Beverly L. Milkman,
Executive Director.
(FR Doc. 94-4353 Filed 2 -2 4 -9 4 ; 8:45 amj 
BILLING CODE 6820-33-P

Procurement List; Additions
AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled.
ACTION: Additions to the procurement 
list.

SUMMARY: This action adds to the 
Procurement List services to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities.
EFFECTIVE DATE: March 2 8 ,1 9 9 4 .  
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Square 3, suite 403, 
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 603-7740. 
SUPPLEMENTARY INFORMATION: On August 
6, January 7 and 14,1994, the 
Committee for Purchase From People 
Who Are Blind or Severely Disabled 
published notices (58 FR 42055, 59 FR 
1002 and 2360) of proposed additions to 
the Procurement List.

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the services, fair market price, and 
impact of the additions on the current 
or most recent contractors, the 
Committee has determined that the 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2.4.

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small

entities other than the small 
organizations that will furnish the 
services to the Government.

2. The action does not appear to have 
a severe economic impact on current 
contractors for the services.

3. The action will result in 
authorizing small entities to furnish the 
services to the Government.

4. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46-48c) in 
connection with the services proposed 
for addition to the Procurement List.

Accordingly, the following services 
are hereby added to the Procurement 
List:
Commissary Shelf Stocking and Custodial, 

Roosevelt Roads, Cieba, Puerto Rico. 
Commissary Shelf Stocking, Custodial and 

Receiving, Los Angeles Air Force Base, 
California.

Janitorial/Grounds Maintenance, Child 
Development Center, U.S. Coast Guard 
Academy, New London, Connecticut.

This action does not affect current 
contracts awarded prior to the effective 
date of this addition or options 
exercised under those contracts.
Beverly L. Milkman,
Executive Director.
[FR Doc. 94-4354 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 0820-33-P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled.
ACTION: Proposed additions to 
procurement list.

SUMMARY: The Committee has received 
proposals to add to the Procurement List 
commodities to be furnished by 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities.
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: March 28,1994.
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Square 3, suite 403, 
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 603-7740. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 47(a)(2) and 41 CFR 51-2-3. Its 
purpose is to provide interested persons 
an opportunity to submit comments on 
the possible impact of the proposed 
actions.

If the Committee approves the 
proposed additions, all entities of the

Federal Government (except as 
otherwise indicated) will be required to 
procure the commodities listed below 
from nonprofit agencies employing 
persons who are blind or have other 
severe disabilities.

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
commodities to the Government.

2. The action will result in 
authorizing small entities to furnish the 
commodities to the Government.

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C 46-48c) in 
connection with the commodities 
proposed for addition to the 
Procurement List.

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information.

The following commodities have been 
proposed for addition to Procurement 
List for production by the nonprofit 
agencies listed:
Ribbon, Lift-Off Dry, 7510-01-219-5753 . 
NPA: Charleston Vocational Rehabilitation 

Center Charleston Heights, South 
Carolina.

Grommet,
8140-01-051-9951 .
NPA: Royal Maid Association for the 

Blind, Inc., Hazlehurst, Mississippi. 
Beverly L. Milkman,
Executive Director.
(FR Doc. 94-4355 Filed 2 -2 4 -9 4 ; 8:45 amj 
BILUNG CODE 6820-33-P

Procurement List; Proposed Additions
AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled.
ACTION: Proposed additions to 
procurement list.

SUMMARY: The Committee has received 
proposals to add to the Procurement List 
services to be furnished by nonprofit 
agencies employing persons who are 
blind or have other severe disabilities. 
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: March 28,1994.
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Square 3, suite 403, 
1735 Jefferson Davis Highway, 
Arlington, Virginia 22202-3461.
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FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 47(a) (2) and 41 CFR 51-2-3. Its 
purpose is to provide interested persons 
an opportunity to submit comments on 
the possible impact of the proposed 
actions.

If the Committee approves the 
proposed additions, all entities of the 
Federal Government (except as 
otherwise indicated) will be required to 
procure the services listed below from 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities.

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
services to the Government.

2. The action does not appear to have 
a severe economic impact on current 
contractors for the services.

3. The action will result in 
authorizing small entities to furnish the 
services to the Government.

4. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46^18c) in 
connection with the services proposed 
for addition to the Procurement List.

Comments on this certification are 
invited. Commenters should identify the 
statements underlying the certification 
on which they are providing additional 
information.

The following services have been 
proposed for addition to Procurement 
List for production by the nonprofit 
agencies listed:
Grounds Maintenance, VA Medical Center, 

Dallas, Texas.
NPA: Fairweather Associates, Inc., Dallas, 

Texas.
Grounds Maintenance, U.S. Army Reserve 

Center, 2800 West 15th Street,
Texarkana, Texas.

NPA: Texarkana Sheltered Workshop, Inc., 
Texarkana, Arkansas.

Janitorial/Grounds Maintenance, Western 
District Federal Highway Division, 
Vancouver, Washington,

NPA: Portland Habilitation Center, Inc., 
Portland, Oregon.

Beverly L. M ilkm an,
Executive Director.
[FR Doc. 94-4356  Filed 2 -2 4 -9 4 ; 8:45 am) 
BILUNG CODE 6820-33-P

CONSUMER PRODUCT SAFETY 
COMMISSION

[CPSC Docket No. 94-C 0009]

Futon Factory; Provisional Acceptance 
of a Consent Order Agreement

AGENCY: Consumer Product Safety 
Commission.
ACTION: Provisional Acceptance of a 
Consent Order Agreement under the 
Flammable Fabrics Act (FFA).

SUMMARY: It is the policy of the 
Commission to publish settlements 
which it provisionally accepts in the 
Federal Register in accordance with the 
terms of 16 CFR section 1605.13. 
Published below is a provisionally- 
accepted Consent Order Agreement with 
Ted Imel, d/b/a Futon Factory.
DATES: Any interested person may ask 
the Commission not to accept this 
agreement or otherwise comment on its 
contents by filing a written request with 
the Office of the Secretary by March 14, 
1994.
ADDRESSES: Persons wishing to 
comment on this Settlement Agreement 
should send written comments to the 
Comment 94-C0009, Office of the 
Secretary, Consumer Product Safety 
Commission, Washington, DC 20207.
FOR FURTHER INFORMATION CONTACT: 
Melvin I. Kramer, Trial Attorney, Office 
of Compliance and Enforcement, 
Consumer Product Safety Commission, 
Washington, DC 20207; telephone (301) 
504-0626.
SUPPLEMENTARY INFORMATION:
(Attached).

Dated: February 17 ,1994 .
Sheldon D. Butts,
Deputy Secretary.

Consent Order Agreement
Ted Imel, doing business as Futon 

Factory (hereinafter, “Respondent”) 
enter into this Consent Order Agreement 
(hereinafter, “Agreement”) with the staff 
(hereinafter, “staff’) of the Consumer 
Product Safety Commission (hereinafter, 
“Commission”) pursuant to the 
procedure for Consent Order 
Agreements contained in section 
1605.13 of the Commission's Procedures 
for Investigations, Inspections, and 
Inquiries under the Flammable Fabrics 
Act (FFA), 16 CFR part 1605.

This Agreement and Order are for the 
sole purpose of isettling allegations of 
the staff that the Respondent sold futon 
mattresses that are subject to the 
Flammable Fabrics Act, the Federal 
Trade Commission Act, and the 
Standard for the Flammability of 
Mattresses and Mattress Pads (FF 4-72),

amended), 16 CFR part 1632, 
(hereinafter, ’’Mattress Standard”); and 
that those futon mattresses failed to 
comply with those Acts and the 
Mattress Standard issued thereunder, as 
more fully set forth in the complaint 
accompanying this Agreement.
Respondent and the Staff Agree

1. The Consumer Product Safety 
Commission has jurisdiction in this 
matter under the following acts: 
Consumer Product Safety Act (15 U.S.C. 
2051 et seq.), Flammable Fabrics Act (15 
U.S.C. 1191 et seq.}, and the Federal 
Trade Commission Act (15 U.S.C. 41 et 
seq.).

2. Respondent is a sole proprietorship 
organized and existing under the laws of 
the State of Oregon with its principal 
place of business located at 220 SW 
Ankeny, Portland, Oregon 97204.

3. Respondent Ted Imel is the sole 
proprietor of the Futon Factory and, in 
this capacity, is responsible for its acts, 
practices, and policies.

4. Respondent is now and has been 
engaged in one or more of the following: 
The manufacture for sale, the sale, or 
the offering for sale, in commerce, of a 
product, fabric, or related material 
which is subject to the requirements of 
the Flammable Fabrics Act, 15 U.S.C. 
1191 et seq., and the Standard for the 
Flammability of Mattresses and Mattress 
Pads (FF 4-72, amended), 16 CFR part 
1632.

5. This Agreement is for settlement 
purposes only, does not constitute an 
admission by Respondent that he has 
violated the law, and becomes effective 
only upon its final acceptance by the 
Commission and service of the Final 
Order upon Respondent.

6. Respondent waives (a) all 
requirements for finding of fact and 
conclusions of law in the disposition of 
this matter, and (b) administrative and 
judicial review of the facts and 
proceedings.

7. The requirements of this Order are 
in addition to, and not to the exclusion 
of, other remedies such as criminal 
penalties which may be pursued under 
section 7 of the FFA, 15 U.S.C. 1196, 
and civil penalties which may be 
pursued under section 5 of the FFA, 15 
U.S.C. 1194.

8. Violation of the provisions of the 
Order may subject Respondent to a civil 
penalty not to exceed $10,000 for each 
such violation, as prescribed by law.

9. The Commission may disclose the 
terms of this Consent Order Agreement.

10. This Agreement and the 
Complaint accompanying the 
Agreement may be used in interpreting 
the Order.
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11. No agreement, understanding, 
representation or interpretation not 
contained in this Agreement, Order, and 
accompanying Complaint may be used 
to vary or contradict the terms of the 
Order.

Upon acceptance of this Agreement, 
the Commission shall issue the 
following Order:
Order
I

It is hereby ordered that respondent, 
and his successors and assigns, agents, 
representatives, and employees of the 
Respondent, directly or through any 
corporation, subsidiary, division, or 
other business entity, or through any 
agency, device or instrumentality, do 
forthwith cease and desist from selling 
or offering for sale, in commerce, or 
manufacturing for sale, in commerce, or 
importing into the United States or 
introducing, delivering for introduction, 
transporting or causing to be 
transported, in commerce, or selling or 
delivering after sale or shipment in 
commerce, any product, fabric or related 
material which fails to conform to the 
Standard for the Flammability of 
Mattresses and Mattress Pads (FF 4-72), 
amended 16 CFR part 1632.
n

It is further ordered that respondent 
conduct prototype testing for each futon 
mattress design, prior to production, in 
accordance with applicable provisions 
of the Standard for the Flammability of 
Mattresses and Mattress Pads (FF 4-72, 
amended), 16 CFR part 1632.
III

It is further ordered that respondent 
prepare and maintain written records of 
the prototype testing specified in 
paragraph D of this Order for each futon 
mattress design, including photographs 
of the tested futon mattresses, in 
accordance with applicable provision of 
the Standard for the Flammability of 
Mattresses^rnd Mattress Pads (FF 4-72,1 
amended), 16 CFR part 1632.
IV

It is further ordered that respondent 
prepare and maintain a written record of 
die manufacturing specifications of each 
futon mattress prototype in accordance 
with applicable provisions of the 
Standard for the Flammability of 
Mattresses and Mattress Pads (FF 4-72, 
amended), 16 CFR part 1632.
V

It is further ordered that respondent 
conduct prototype testing or, if 
appropriate, obtain supplier 
certification to support any substitution

of materials after prototype testing, in 
accordance with all applicable 
provisions of the Standard for the 
Flammability of Mattresses and Mattress 
Pads (FF 4-72, amended), 16 CFR part 
1632.
V I

It is further ordered that respondent 
prepare and maintain a written record of 
the manufacturing specifications of any 
new ticking or tape edge material 
substituted for those used in the original 
prototype testing, in accordance with 
applicable provisions of the Standard 
for the Flammability of Mattresses and 
Mattress Pads (FF 4-72, amended), 16 
CFR part 1632.
V II

It is further ordered that respondent 
prepare and maintain all other records 
required by the Standard for the 
Flammability of Mattresses and Mattress 
Pads (FF 4-72, amended), 16 CFR part 
1632, including:
(a) Records to support any determination that

a particular material other than ticking or 
tape edge material did not influence 
ignition resistance;

(b) Ticking classification test results or a
certification from the ticking supplier,

(c) Tape edge substitution test results;
(d) Photographs of any futon mattress tested

for purposes of making a tape edge 
substitution; and,

(e) Records describing the disposition of all
failing or rejected prototype futon 
mattresses.

VIII

It is further ordered that respondent 
shall forthwith distribute a copy of this 
Order to each of its operating divisions.
IX

It is further ordered that respondent 
shall within sixty (60) days after service 
upon them of this Order, file with the 
Commission a report, in writing, setting 
forth in detail the manner and form in 
which he has complied with this Order.
X

It is further ordered that, for a period 
of ten (10) years from the date this Order 
becomes final within the meaning of the 
Federal Trade Commission Act, 
Respondent notify the Commission at 
least thirty (30) days prior to any 
proposed change in the way Respondent 
does business which may affect his 
compliance obligations arising out of 
this Order.
X I

It is further ordered that the Consent 
Order Agreement is provisionally 
accepted pursuant to 16 CFR section 
1605.13, and shall be placed on the

public record, and the Commission shall 
announce provisional acceptance of the 
Consent Order Agreement in the 
Commission’s Public Calendar and in 
the Federal Register.

Signed this 22nd day of November, 1993. 
Ted Imel,
d/b/a Futon Factory, 220 SW Ankery, 
Portland, OR 97204.
David Schmeltzer,
Associate Executive Director, Office o f 
Compliance and Enforcem ent.
Alan H. Schoem,
Director, Division o f Administrative 
Litigation, Office o f Com pliance and 
Enforcem ent.
Melvin I. Kramer,
Trial Attorney, Division o f Administrative 
Litigation, Office o f Compliance and 
Enforcem ent.

By direction of the Commission, this 
Consent Order Agreement is 
provisionally accepted pursuant to 16 
CFR section 1605.13, and shall be 
placed on the public record, and the 
Commission shall announce provisional 
acceptance of the Conseht Order 
Agreement in the Commission’s Public 
Calendar and in the Federal Register.

So ordered by the Commission, this 18th 
day of February, 1994.
Sadye E. Dunn,
Secretary, Consum er Product Safety 
Commission.
[FR Doc. 94-4358 Filed 2 -2 4 -9 4 ; 8:45 amj
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE

Public Information Collection 
Requirement Submitted to the Office of 
Management and Budget (OMB) for 
Review

ACTION: Notice.

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C., 
Chapter 35).
Title and Applicable Form: Quarterly 

“Check It Out” Checklist for 
Appropriated Fund Facilities, Air 
Force Form 3587 

Type of Request: New collection 
Number of Respondents: 291 
Responses Per Respondent: 4 
Annual Responses: 1,164 
Average Burden Per Response: 1 hour 
Annual Burden Hours: 1,164 
Needs and Uses: The information 

collected hereby constitutes the 
quarterly review of appropriated fund 
dining facilities, both contracted and 
military supervised, required by Air
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Force Policy Directive 40—1, "Health 
Promotion.” It is used to measure 
compliance with the requirements of 
the Air Force’s “Check It Out” 
nutrition education program.

A ffected Public: Businesses or other for- 
profit; Federal agencies or employees 

Frequency: Quarterly 
R espondent’s Obligation: Voluntary 
OMB Desk O fficer: Mr. Edward C. 

Springer.
Written comments and 

recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, Room 3235, New Executive 
Office Building, Washington, DC 20503 
DOD C learance O fficer: Mr. William P. . 

Pearce.
Written requests for copies of the 

information collection proposal should 
be sent to Mr. Pearce, WHS/DIOR, 1215 
Jefferson Davis Highway, suite 1204, 
Arlington, VA 22202—4302.

Dated: February 18,1994.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison 
Officer, Department o f Defense.
[FR Doc 94-4251 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 5000-04-M

Public Information Collection 
Requirement Submitted to OMB for 
Review
ACTION: Notice.

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C 
chapter 35).
Title, A pplicable Form, and A pplicable 

OMB Number: Marine Corps 
Advertising Awareness and Attitude 
Tracking Study, OMB Control 
Number 0704-0155 

Type o f  R equest: Reinstatement 
Average Burden Hours/M inutes Per 

R esponse: 21 minutes 
R esponses Per R espondent: 2 
Number o f R espondents: 900 
Annual Burden Hours: 630 
Annual R esponses: 1,800 
N eeds and Uses: The Marine Corps 

Advertising Awareness and Attitude 
Tracking Study is used by the Marine 
Corps to measure the effectiveness of 
current advertising campaigns and to 
plan future advertising campaigns. 

A ffected Public: Individuals or 
households

Frequency: Semi-annually 
R espondent’s O bligation: Voluntary 
OMB D esk O fficer: Mr. Edward C. 

Springer.

Written comments and 
recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DOD, Room 3235, New Executive 
Office Building, Washington, DC 20503.
DOD C learance O fficer: Mr. William P. 

Pearce.

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Pearce, WHS/DIOR, 1215 
Jefferson Davis Highway, suite 1204, 
Arlington, VA 22202-4302.

Dated: February 18,1994.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison 
Officer, Department o f Defense.
[FR Doc. 94-4252 Filed 2 -2 4 -9 4 ; 8:45 ami
BILUNG CODE 5000-04-M

Office of the Secretary

Defense Advisory Committee on 
Military Personnel Testing; Meeting

ACTION: N o tice .

Pursuant to Public Law 92-463, 
notice is hereby given that a meeting of 
the Defense Advisory Committee on 
Military Personnel Testing is scheduled 
to be held from 8:30 a.m. to 4:30 p.m. 
on April 19,1994, and from 8:30 a.m. 
to 4:30 p.m. on April 20,1994. The 
meeting will be held at The Corpus 
Christi Marriott, 900 North Shoreline 
Boulevard, Corpus Christi, Texas. The 
purpose of the meeting is to review 
planned changes in the Department of 
Defense’s Student Testing Program and 
progress in developing paper-and-pencil 
and computerized enlistment tests. 
Persons desiring to make oral 
presentations or submit written 
statements for consideration at the 
Committee meeting must contact Dr. 
Jane M. Arabian, Assistant Director, 
Accession Policy, Office of the Assistant 
Secretary of Defense (Personnel and 
Readiness), room 2B271, The Pentagon, 
Washington, DC 20301—4000, telephone 
(703) 697-9271, no later than April 1, 
1994.

Dated: February 18 ,1994.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison 
Officer, Department o f D efense.
[FR Doc. 94-4250 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 5000-04-M

Department of the Army

Yakima Training Center Cultural and 
Natural Resources Committee—Policy 
Committee; Meeting

AGENCY: U.S. Army I  Corps and Fort 
Lewis, Staff Judge Advocate, DOD. 
ACTION: Notice.

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92—463 announcement is made 
of the following committee meeting: 

Name o f the Com m ittee: Yakima 
Training Center Cultur&l and Natural 
Resources Committee—Policy 
Committee.

Date o f  the Meeting: March 17,1994 
Place: Yakima Training Center, 

Building 266, Yakima Washington.
Time: 1 p.m.
Proposed Agenda: Cultural and 

Natural Resources Management Plan 
EIS: Stationing of Mechanized or 
Armored Combat Forces at Fort Lewis, 
Washington.

All proceedings are open. For further 
information contact Stephen Hart, Chief, 
Civil Law, (206) 967-4540.
Kenneth L. Denton,
Army Federal Register Liaison O fficer 
[FR Doc. 94-4302 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 3710-08-M

Yakima Training Center Cultural and 
Natural Resources Committee—Policy 
Committee

AGENCY: U.S. Army I  Corps and Fort 
Lewis, Staff Judge Advocate, DOD. 
ACTION: Notice.

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92—463) announcement is made 
of the following committee meeting:

Name o f the Com m ittee: Yakima 
Training Center Cultural and Natural 
Resources Committee—Policy 
Committee.

Date o f the M eeting: March 10,1994.
P lace: Yakima Training Center, 

Building 266, Yakima Washington.
Tim e: 1 p.m.
Proposed A genda: Cultural and 

Natural Resources Management Plan 
EIS: Stationing of Mechanized or 
Armored Combat Forces at Fort Lewis, 
Washington.

All proceedings are open. For further 
information contact Stephen Hart, Chief, 
Civil Law, (206) 967.-4540.
Kenneth L. Denton,
Arm y Federal Register Liaison Officer.
(FR Doc. 94-4309 Filed 2 -2 4 -9 4 ; 8:45 am) 
BILUNG CODE 3710-08-M
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Department of the Navy

Public Hearing for the Draft 
Environmental Impact Statement for 
Redevelopment and Reuse of the 
(Former) Naval Construction Battalion 
Center (NCBC) Davisville, Rl

Pursuant to section 102(2)(G) of the 
National Environmental Policy Act of 
1969 as implemented by the Council on 
Environmental Quality regulations (40 
CFR parts 1500-1508), the Department 
of the Navy has prepared and filed with 
the U.S. Environmental Protection 
Agency the Draft Environmental Impact 
Statement (DEIS) for the Redevelopment 
and Reuse of the (former) Naval 
Construction Battalion Center (NCBC) 
Davisville, Rhode Island.

The NCBC is located in the town of 
North Kingstown eighteen miles south 
of the city of Providence in the county 
of Washington. The Center consists of a 
total of approximately 904 acres 
including all lands at the main center, 
and West Davisville. The Center has a 
combined total of 237 buildings and 
structures including 62 permanent, 161 
semi-permanent and 14 temporary 
facilities.

In November 1990, the Congress 
passed the Base Closure and 
Realignment Act (BCRA) which 
established a procedure for the 
realignment/closure of U.S. Defense 
Department installations. As a result of 
the 1991 BCRA Commission 
recommendations, which were 
subsequently approved by the President, 
the U.S. Naval Construction Battalion 
Center Davisville, Rhode Island was 
slated for closure.

The BCRA also identified the 
requirements for compliance with the 
National Environmental Policy Act 
(NEPA) stating that the provisions of 
NEPA shall apply (a) during the process 
of property disposal and (b) during the 
process of relocating functions from a 
military installation being closed or 
realigned to another military installation 
after the receiving installation has been 
selected but before the functions are 
relocated.

The proposed action addressed in the 
DEIS is the redevelopment and reuse of 
land/facilities determined excess to the 
needs of the federal government. A local 
community Base Reuse Committee 
(“BRC”), consisting of representatives 
from the Rhode Island Port Authority, 
the North Kingtown Town Council, and 
the local community have developed a 
NCBC Comprehensive Plan for the reuse 
of the (former) NCBC complex. The DIS 
has been prepared to address the 
environmental consequences of the

implementation of this comprehensive 
reuse plan.

The DEIS also includes the no action 
alternative defined as the NCBC is 
closed, all military activities are 
relocated or terminated and the land is 
not disposed, i.e., it remains as U.S. 
Government land. It is noted that 
congressional legislation will be 
required to implement the no action " 
alternative.

In the development of the reuse plan 
for NCBC, consideration was given to 
the possible reuse of the complex by 
other federal, state, and local agencies: 
Native American tribal interests; 
homeless support organizations; 
educational and technical institutions; 
business interests; and organized sports 
and recreational organizations. Various 
development/reuse scenarios were 
developed by the BRC and a preferred 
reuse plan has been'identified and 
approved following public review and 
evaluation. The preferred action 
evaluated in the DEIS is the approved 
reuse plan developed by the BRC.

The reuse plan identifies areas of the 
NCBC complex for administrative, 
institutional and industrial uses; 
increased support to ongoing pier 
operations including commercial 
fishing; expanded recreational uses 
including an enlarged marina; and 
expanded warehousing and small 
business support.

As proposed, implementation of the 
reuse plan would see a conversion of 
the NCBC complex to a significant 
industrial park employing 
approximately 5,000 new workers.

The DEIS has been distributed to 
various federal, state and local 
governmental agencies and elected 
officials, special interest groups, and 
libraries. A limited number of single 
copies are available at the address listed 
at the end of this notice.

The Department of the Navy will hold 
a public hearing to inform the public of 
the DEIS findings and to solicit 
comments. The hearing will be held on 
March 29,1994, at Building 404 on 
NCBC Davisville. The hearing will begin 
at 7:30 p.m. and will end at 10 p.m. or 
at the conclusion of public comments. 
The hearing will be conducted by the 
Navy. Federal, state and local agencies 
and interested parties are invited and 
urged to attend or be represented at the 
hearing. Oral statements will be heard 
and transcribed by a stenographer ; 
however, to ensure the accuracy of the 
record, all statements should be 
submitted in writing. All statements, 
both oral and written, will become part 
of the public record on this action and 
will be given equal consideration.

In the interest of available time, each 
speaker will be asked to limited remarks 
to five minutes. If longer statements are 
to be presented, they should be 
summarized at the public hearing and 
submitted in writing either at the 
hearing or mailed to the address listed 
at the end of this notice. All written 
statements must be postmarked by 
April, 2,1994, to become part of the 
official record.

Additional information concerning 
this notice may be obtained by 
contacting Mr. Robert Ostermueller 
(Code 202) Northern Division, Naval 
Facilities Engineering Command, 10 
Industrial Highway, Lester, PA 19113, 
telephone 212-595-0759.

Dated: February 22,1994.
Saundra K. Mel ancon,
Alternate Federal Regional Liaison Officer 
[FR Doc. 94-4315 Filed 2 -24-94 ; 8:45 am]
BILLING CODE 3810-AE-M

Intent To Prepare an Environmental 
Impact Statement for Proposed 
Leasing of a Portion of Fleet Industrial 
and Supply Center, Oakland, CA

Pursuant to section 102(2)(c) of the 
National Environmental Policy Act 
(NEPA) of 1969 as implemented by the 
Council on Environmental Quality 
regulations (40 CFR parts 1500-1508), 
the Department of the Navy in 
association with the Port of Oakland, 
Oakland, California announce their 
intent to prepare a joint Environmental 
Impact Statement/Environmental 
Impact Report (EIS/EIR) for the 
proposed lease of Navy land to the Port 
of Oakland for commercial and 
maritime industrial development. The 
Navy will be the Lead Agency under 
NEPA and the Port of Oakland will be 
the Lead Agency under the California 
Environmental Quality Act.

Public Law 102-484 (section 2834(b) 
of the Fiscal Year 1993 Defense 
Authorization Act, as amended) 
authorizes the Secretary of the Navy to 
lease to the Port of Oakland real 
property , together with improvements 
thereon, at the Fleet and Industrial 
Supply Center, Naval Supply Center, 
Oakland, Alameda County, California, 
hereinafter referred to as the “Center.

The proposed project involves up to 
220 acres of the Center’s land facilities 
to be leased to the Port of Oakland for 
long-term commercial uses and 
redevelopment for maritime and 
transportation-related functions. In 
addition, the project includes 45 acres 
of the Port of Oakland’s property, south 
of the Center and adjacent to the 
American President Lines Terminal. 
The Port of Oakland proposes to
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establish maritime and transportation 
activities and to redevelop the site for 
port operations in support of the 
Oakland Harbor Area.

Redevelopment projects may include 
intermodal rail facilities, marine 
facilities, container facilities, and other 
maritime and transportation facilities. 
The site would be used as a transfer and 
staging area for coiitainer cargo 
transported between the project area 
and the Inner and Outer Oakland Harbor 
marine terminals by train and truck- 

The 265 acres included in the 
proposed project have been divided into 
five areas for planning purposes. 
Development of Area A (83 acres of the 
Center) would include demolition of 
most of the existing facilities and 
construction of new intermodal rail 
tracks and associated appurtenances, 
such as straddle carrier runways and 
container staging support areas.

Develpment of Area B (40 acres of the 
Center) would include demolition of 
existing facilities and construction of 
new container transfer and storage areas 
and a transloading facility. The 
transloading facility would be a narrow, 
dock-high platform with rail tracks on 
one side and truck spaces on the other 
side.

Development of Area C (67 acres of 
the Center) would include demolition of 
some existing facilities, construction of 
an entrance for the intermodal rail 
facility (including a gatehouse and 
maintenance and repair building) and 
maintenance of existing warehouses for 
continued warehouseing and/or 
distribution uses.

Development of Area D (45 acres of 
Port property) would include 
demolition of existing facilities and 
construction of a new terminal 
expansion area to be used for marine 
tenant container staging and storage.

An option for development of Area E 
(20 to 30 acres of the Center) may be 
included in the lease, depending on the 
results of discussions between the Port 
of Oakland and the Center. If agreement 
is reached, the additional area would be 
used for warehousing and/or 
distribution.

The alternatives to be evaluated will 
include:
1. Alternative intensities of demolition and 

development;
2. Alternative configurations of land usage, 

including options that will retain some of 
the existing facilities; and

3. No Action alternative.

Federal, state, and local agencies and 
interested individuals are encouraged to 
take this opportunity to identify 
environmental concerns that should be 
addressed during the preparation of the

EIS/EIR for the proposed action. Please 
submit written comments within 30 
days of the published date of this notice 
to the following addresses: (1) Mr. 
Raymond Chiang, Environmental 
Planning Branch, Western Division 
Naval Facilities Engineering Command, 
P.O. Box 727, San Bruno, California 
94066, FAX (415) 244-3737 for 
comments pertaining to the Navy, and 
(2) Mr. Charles Schwarz, Environmental 
Department, Port of Oakland, 530 Water 
Street, Oakland, California, 94607, FAX 
(510) 465-3755 for comments pertaining 
to the Port of Oakland.

Dated: February 22,1994.
Saundra K. Melancon,
Alternate Federal Register Liaison Officer.
(Fk Doc. 94 -4322  Filed 2 -2 4 -9 4 ; 8:45 ami
BILLING CODE 3810-AE-M

DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD

Resolution of Potential Conflict of 
Interest

The Defense Nuclear Facilities Safety 
Board (Board) has identified and 
resolved a potential conflict of interest 
situation related to its contractor, MPR 
Associates, Incorporated (MPR). This 
notice, which is a summary of the facts 
related to this decision, satisfies the 
requirements of 10 CFR 1706.8(e) with 
respect to publication in the Federal 
Register. Under the Board’s 
Organizational and Consultant Conflicts 
of Interests Regulation, 10 CFR part 
1706 (OCI Regulations), an 
organizational or consultant conflict of 
interest (OCI) means that because of 
other past, present or future planned 
activities or relationships, a contractor 
or consultant is unable, or potentially 
unable, to render impartial assistance or 
advice to the Board, or the objectivity of 
such offeror or contractor in performing 
work for the Board is or might be 
otherwise impaired, or such offeror or 
contractor has or would have an unfair 
competitive advantage. While the OCI 
Regulations provide that contracts shall 
generally not be awarded to an 
organization where the Board has 
determined that an actual or potential 
OCI exists and cannot be avoided, the 
Board may waive this requirement in 
certain circumstances.

The Board was advised of a potential 
safety issue at the Department of 
Energy’s (DOE) Savannah River Site 
(SRS) regarding a tank containing 
Curium and Americium in a nitric acid 
solution. Specifically, sampling of the 
tank, which is 10 feet in diameter by 11 
feet in height, and is made of Type 304

L stainless steel, demonstrated a high 
concentration of iron in the tank’s 
contents, indicative of corrosion of the 
tank’s stainless steel structure. Based on 
a standard calculational method for 
determining corrosion, DOE’s 
Managementand Operating contractor 
for SRS reached a preliminary 
conclusion that corrosion of the tank’s 
stainless steel structure had resulted in 
a uniform wall thickness reduction of
0.011 inches from an original thickness 
of 0.5 inches. The Board was concerned 
that the corrosion might potentially be 
nonuniform or localized in areas of the 
tank such as crevices, or welds, and 
under sludge. The primary question was 
whether the extent of corrosion had the 
potential to breach the integrity of the 
tank, thereby increasing the probability 
of a release of radioactive material, 
threatening site workers and the general 
public’s health and safety. 
Consequently, the Board determined 
that the accuracy of the analysis of the 
tank needed to be verified through the 
collection and evaluation of additional 
data to determine the degree of the 
corrosion problem and whether the 
tank’s integrity is intact.

As the Board did not have expertise 
readily available to conduct an in-depth 
evaluation of these findings, the Board 
decided to engage outside technical 
experts from MPR based on their 
extensive relevant experience, expertise, 
and immediate availability. However. 
MPR advised the Board that it had 
entered into a contractual relationship 
with a DOE contractor to provide 
assistance to DOE in the analysis of 
deactivation plans for the PUREX Plant, 
a DOE facility at the Hanford 
Reservation in Richland, Washington, 
and provide written recommendations 
and advice to DOE regarding these 
analyses. While MPR’s contractual work 
for the Board and the DOE would not 
necessarily create an actual overlap of 
work at this time, and hence no direct 
OCI, a potential OCI would exist due to 
MPR’s concurrent relationships with 
DOE and the Board, as the PUREX plant 
is a defense nuclear facility under the 
Board’s jurisdiction. Consequently, as a 
result of its relationship with DOE, the 
ability of MPR to provide objective 
advice to the Board could be 
questioned.

After considering these concerns, the 
Board concluded that the award of the 
task to MPR for a review of the tank in 
question at SRS was in the best interest 
of the Government and that a waiver of 
any OCI arising from the relationship 
described above, and the pertinent 
provisions of the OCI Regulations, was 
warranted. The reasons underlying 
these conclusions were as follows:
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1. MPR possessed extensive relevant 
technical expertise gained from 
previous long-term work on similar 
problems with the commercial nuclear 
industry and through performance of

} safety-related activities at SRS for the 
Board. The Board did consider whether 
there was a source other than MPR that 
had the caliber of qualified staff capable 
to responding to the Board’s needs 
without having potential OCI situations. 
However, without exhaustive research,

, which would have caused unwarranted 
delay, the Board was not aware of any 
other firm with the level of background 
knowledge and experience of MPR, 
which is essential to the successful 
accomplishment of the Board’s 
requirement.

2. MPR advised the Board’s staff that 
the expected revenues from its work 
related to the PUREX Plant at the 
Hanford Reservation in Richland, 
Washington,.represented less than one 
percent of its total revenues. In the 
Board’s view, such a low percentage of 
revenues from DOE-related projects 
should not make MPR financially 
dependent on DOE.

3. In an attempt to mitigate any 
potential OCI related to this situation, 
MPR agreed to create an internal 
partition between MPR staff working on 
the Board project and MPR staff working

on the DOE-related project. Further, 
MPR’s efforts for the Board will be 
overseen by experienced technical staff 
of the Board to ensure that all resultant 
work products are impartial and contain 
full support for any findings and 
recommendations issued thereunder.

Accordingly, on the basis of the 
determinations described above and 
pursuant to the applicable provisions of 
10 CFR part 1706, the Chariman of the 
Board granted a waiver of any conflicts 
of interests (and the pertinent 
provisions of the OCI Regulations) with 
the Board’s contract with MPR that 
might arise out of its existing 
contractual arrangement with a DOE 
contractor.

Dated: February 18 ,1994 .
Kenneth M. Pusateri,
General Manager.
[FR Doc. 94-4220  Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 6820-KD-M

DEPARTMENT OF ENERGY

Cases Filed During the Week of 
January 7 Through January 14,1994

Office of Hearings and Appeals
During the Week of January 7 through 

January 14,1994, the appeals and

applications for exception or other relief 
listed in the appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. Submissions inadvertently 
omitted from earlier lists have also been 
included.

Under DOE procedural regulations, 10 
CFR part 205 , any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585 .

Dated: February 18,1994 .
George B. Breznay,
Director, Office o f Hearings and Appeals.

L is t  o f  C a s e s  R e c e iv e d  b y  t h e  O f f ic e  o f  H e a r in g s  a n d  A p p e a l s

§1 [Week of January 7 through January 14,1994]

Date Name and location of applicant Case No. Type of submission

Dec. 14,1993 . Texaco/Arfs Airport Texaco, Louisville, KY R R 321-143 Request for modification/rescission in the Texaco refund 
proceeding. If granted: The December 14 ,1993 Dismis
sal Letter (Case No. RF321-14745) issued to Art’s Air
port Texaco would be modified regarding the firm’s ap- 

v plication for refund submitted in the Texaco refund pro
ceeding.

Jan. 10,1994 .. Francis M. O’Laughlin, Metairie, L A ............. LW A-0005 Request for hearing under DOE contractor employee pro
tection program. If granted: A hearing under 10 CFR  
Part 708 would be held on the complaint of Francis M. 
O’Laughlin that reprisals were taken against him by 
management officials of Boeing Petroleum Services, 
Inc. as a  consequence of his having disclosed health 
and safety concerns at the Strategic Petroleum Re
serve Office.

Jan. 10,1994 .. Minneola Co-Op, Inc., Minneola, K S ............ LEE-0071 Exception to the reporting requirements. If granted: 
Minneola Co-Op, Inc., would not be required to file 
Form EIA-782B "Resellers/Retailers* Monthly Petro
leum Product Sales Report.”

R e f u n d  A p p l ic a t io n s  R e c e iv e d

Date received Name of refund proceeding/name of refund application Case No.

1/7/94 thru 1/14/94 Texaco Oil Refund, Applications Received

1/7/94 thru 1/14/94 Whitaker Oil Refund, Applications Received

1/10/94
1/10/94
1/10/94

W .A. Kelso Bldg. Material Corp.
Pemberton Bd. of Education.....
Stanley Swabbing Service ........

RF321-20015 Thru 
RF321-20037  

R F351-9 Thru 
R F351-14  

RF272-95096  
RF272-95097  
RF272-95098
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R e fu n d  A ppl ic a t io n s  R e c e iv e d — Continued
Date received Name of refund proceeding/name of refund application Case No.

1/10/94 .................................................. Washington Canal Center....................... RF346-113 
RF300-217711/12/94 .................................................. VAL Cap. Inc....... ..............................

[FR Doc. 94-4345 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6450-01-P

Office of Hearings and Appeals; Cases 
Filed During the Week of January 28 
Through February 4,1994

During the Week of January 28 
through February 4,1994, the appeals 
and applications for exception or other 
relief listed in the Appendix to this

notice were filed with the Office of 
Hearings and Appeals of the Department 
of Energy. Submissions inadvertently 
omitted from earlier lists have also been 
included.

Under DOE procedural regulations, 10 
CFR part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of

the regulations, the date of service of 
notice is deemed to be the date of 
publication of this notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585.

Dated: February 18,1994.
George B. Breznay,
Director, Office o f Hearings and Appeals.

List  o f  C a s e s  R e c e iv e d  b y  t h e  O f f ic e  o f  H e a r in g s  and  A p p e a l s

[Week of January 28 through February 4, 1994]

Date Name and location of applicant Case No. Type of submission

Jan. 8, 1994 .... OXY USA Inc., Washington, DC ................ LRZ-0024 Interlocutory order. If granted: The Office of Hearings and 
Appeals would recuse itself from further consideration 
of the Revised Proposed Remedial Order at issue in 
OXY USA Inc., LRO-0003.

Jan. 31, 1994 .. Farmers Co-Operative Company, Winger, 
MN.

LEE-0077 Exception to the reporting requirements. If granted: Farm
ers Co-Operative Company would not be required to 
file FORM EIA-782B, “ Resellers’/Retailers’ Monthly Pe
troleum Product Sales Report.”

Jan. 31, 1994 .. Jon Berg, Alexandria, VA .................. ........ LFA-0351

•

Appeal of an information request denial. If granted: The 
December 21, 1993 Freedom of Information Request 
Denial issued by the Energy Information Administration 
would be rescinded, and Jon Berg would receive ac
cess to documents withheld by the Energy Information 
Administration relating to a business concept created 
by a current DOE employee.

„an. 31 1994 .. Nayar and Company PC, Denver, CO ....... LFA-0352 Appeal of an information request denial. If granted: The 
December 30, 1993 Freedom of Information Request 
Denial issued by the Office of the Administrator would 
be rescinded, and Nayar and Company, PC would re
ceive access to documents deleted relating to solicita
tion DE-RP65-93WA10570.

„an. 31, 1994 .. R&R Oil, Incorporated, Gillette, WY ........... LEE-0079 Exception to the reporting requirements. If granted: R&R 
Oil, Incorporated would not be required to file Form 
EIA-782B, “ Resellers’/Retailers’ Monthly Petroleum 
Product Sales Report.”

Jan. 31, 1994 .. Swan Oil Company, Benton Harbor, M l..... LEE-0076 Exception tó the reporting requirements. If granted: Swan 
Oil Company would not be required to file Form EIA- 
782B, “Resellers’/Retailers’ Monthly Petroleum Product 
Sales Report.”

Jan. 31, 1994 .. Winn’s Gas & Oil, Paul, ID ....... ................. LEE-0078 Exception to the reporting requirements. If granted: 
Winn’s Gas & OU would not be required to file Form 
EIA-782B, “ Resellers’/Retailers’ Monthly Petroleum 
Product Sales Report.”

Feb. 1, 1994 .... Pledger Oil Company, Inc., Kentwood, LA .. LEE-0080 Exception to the reporting requirements. If granted: Pledg
er Oil Company, Inc. would not be required to file Form 
EIA-782B, “ Resellers’/Retailers’ Monthly Petroleum 
Product Sales Report.”

Feb, 2, 1994 .... Seehuus Associates, Prosser, W A ............. LFA-0353 Appeal of, an information request denial. If granted: 
Seehus Associates would receive a retroactive waiver 
of fees regarding information released to them pursuant 
to a previous request.
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List of Ca ses  Received by the Office of Hearings and Appeals— Continued
[Week of January 28 through February 4 ,1994)

Date Name and location of applicant Case No. Type of submission

Feb. 2,1994 .... V.W . Smith Oils, Inc., Ankeny, IA ............. LEE-0081 Exception to the reporting requirements. If granted: V.W . 
Smith Oils, Inc. would not be required tb file Form E IA - 
782B, “Resellers’/Retailers Monthly Petroleum Product 
Sales Report.”

Feb. 3,1994 .... ML Airy Refining Company, Washington, 
DC.

LEF-0121 Implementation of special refund procedures. If granted: 
The Office of Hearings and Appeals would implement 
Special Refund Procedures pursuant to 10 C.F.R ., Part 
205, Subpart V, in connection with the November 14, 
1990 Consent Order entered into with Mt. Airy Com
pany.

Refund Applications Received
[Week of January 28 through February 4, 1994)

Date received Name of refund proceeding/name of refund 
applicant Case no.

1/21/94................... ...................— ................ Airport T exaco .......................................................... RR321-147
2/2/94 .......... ........................... BH— ...................H IBP, In c .................................................................... R F340-197
2/2/94 ......... ................... ................................ ............ AT&T Global Info Solutions C o .............. ............. R F351-16
2/2/94 .......  .. - ......... ' __  .._ AT&T Global Info Solutions C o ........................... R F351-17
2/1/94 ........... ............................ ______ ___ Bob’s G u lf.................................................................. RF300-21772
1/18/94 ............ ........................ ..... __ _ Nebraska Public Power District .......................... R F340-196
1/28/94 thru 2 /4 /9 4 .................................................... Texaco Oil Refund, Applications Received ..... R F 321-20U 2 thru RF321-20147
1/28/94 thru 2 /4 /9 4 .................................................... Crude Oil Refund, Applications Received ....... RF272-95104 thru R F272-95115

[FR Doc. 94-4346 Filed 2 -24-94 ; 8:45 am) 
BILLING CODE 6450-01-P

Cases Filed During the Week of 
January 14 through «January 21,1994

During the Week of January 14 
through January 21,1994, the appeals 
and applications for exception or other 
relief listed in the Appendix to this

List of Caí

notice were filed with the Office of 
Hearings and Appeals of the Department 
of Energy.

Under DOE procedural regulations, 10 
CFR part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of

> R eceived by the O ffice of Hearings
[Week of January 14 Through January 21,1994)

notice is deemed to be the date of 
publication of this notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585.

Dated: February 18,1994.
George B. Breznay,
Director, Office o f Hearings and Appeals.

and Appeals

Date Name and location of applicant Case No, Type of submission

Jan. 1 8 ,1994 .. Ed Bricker, Washington, D C ........................... LFA-0349 Appeal of an information request denial. If granted: Ed 
Bricker would receive access to agency records, and 
redactions made under various Freedom of Information 
Act exemptions from documents in the possession of 
DOE’s Office of Inspector General.

Jan. 18,1994 .. Texaco/AI Mazon Texaco, Olivehurst, CA .. RR321-145 Request for modification/rescission in the Texaco refund 
proceeding. If granted: The January 29, 1992 Dismissal 
Letter (Case No. RF321-2170) issued to Al Mazon 
Texaco would be modified regarding the firm’s applica
tion for refund submitted in the Texaco refund proceed-

Jan. 21,1994 .. Christian County Farmers Supply Com
pany, Taylorville, IL.

LEE-0073
ing.

Exception to the reporting requirements. If granted: Chris
tian County Farmers Supply Company would not be re
quired to file Form EIA-782B, "Resellers’/Retailers’ 
Monthly Petroleum Product Sales Report.”

Jan. 21,1994 .. Mico Oil Company, Inc., Shawnee Mission, 
KS.

LEE-0075 Exception to the reporting requirements. If granted: Mico 
Oil Company, Inc. would not be required to file Form 
EIA-782B, ‘‘ReseUers’/Retaiters’ Monthly Petroleum 
Product Sales Report.”

Jan. 21,1994 .. New Dixie Oil Corporation, Roanoke Rap
ids, NC.

LEE-0074 Exception to the reporting requirements. If granted: New 
Dixie Oil Corporation would not be required to file Form 
EIA-782B, ‘‘Resellers’/Retailers’ Monthly Petroleum 
Product Sales Report.”
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L is t  o f  C a s e s  R e c e iv e d  b y  t h e  O f f ic e  o f  H e a r in g s  a n d  A p p e a l s — Continued
[Week of January 14 Through January 21, 1994]

Date Name and location of applicant Case No. Type of submission

Jan. 21 ,1994 Ranchers Supply, Inc., Rock River, WY LEE-0072

Jan. 21 ,1994 .. Texaco/Roland’s Texaco, San Diego, CA RR321-146

Exception to the reporting requirements. If granted: 
Ranchers Supply, Inc. would not be required to file 
Form EIA -782B , “Resellers’/Retailers’ Monthly Petro
leum Product Sales Report.”

Request for modification/rescission in the Texaco refund 
proceeding. If granted: The September 5, 1991 Dismis
sal Letter (Case No. R F321-2028) issued to Roland’s 
Texaco would be modified regarding the firm’s applica
tion for refund submitted in the Texaco refund proceed-
ing.

Date received Name of refund proceeding/name of refund application Case No.

1/13/94 ...................................................
1/13/94 ..............................................
1/14/94 ...................................................
1/24/94

Beaver Valley Builder’s Supply..................................... ............................ .
Laurel Coop Assoc ....................................................................... ............
Foster & Kleiser ................................ .................................... ..........................
Cargill, Inc ..........................................................................................................

RF272-95100
RF272-95101
RF272-95102
RF351-15
RF321-20038 thru RF321-200631/14/94 thru 1 /2 1 /9 4 ............................ Texaco Refund, Applications R eceived.......................................................

[FR Doc. 94-4347 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6450-01-P

Environmental Management Advisory 
Board; Meeting
AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 86 Stat. 770), notice is 
hereby given of the following Advisory 
Committee meeting:

Nam e: Environmental Management 
Advisory Board.

Dates and Tim es: Monday, March 14 ,1994  
from 5:30 p.m. to 10 p.m. Tuesday, March 15, 
1994 from 8 a.m. to 4 p.m,

Place: The Henry VIII Conference Center—  
Ramada Hotel, 4690 Lindberg Avenue, St. 
Louis, Missouri 63044.

FOR FURTHER INFORMATION CONTACT: 
James T. Melillo, Executive Secretary, 
Environmental Management Advisory 
Board, E M -1,1000 Independence 
Avenue SW., Washington, DC 20585, 
(202) 586-4400.
SUPPLEMENTARY INFORMATION: Purpose of 
the Board. The purpose of the Board is 
to provide the Assistant Secretary for . 
Environmental Management (EM) with 
advice and recommendations on both 
the substance and process of the EM 
Programmatic Environmental Impact 
Statement and other EM projects, from 
the perspectives of affected groups and 
State and local Governments. The Board 
will help to improve the Environmental 
Management Program by assisting in the 
process of securing consensus 
recommendations, and providing the 
Department's numerous publics with 
opportunities to express their opinions

regarding the Environmental 
Management Program.
Tentative Agenda 
Monday, March 14, 1994 
5:30 p.m.

Co-Chairs Opens the Meeting
Subcommittee reports 

7:30 p.m.
Public Comment Session 

10 p.m.
Meeting Adjourns 

Tuesday, March 15, 1994 
8 a.m.

Public Meeting Reconvened
Site Specific Risk Assessment: Advisory 

Boards and Public Participation
FY 1995 Environmental Management 

Budget Priorities 
12 p.m.

Lunch 
1 p.m.

Environmental Management Issues
• Environmental Management Program 

Reorganization
• Project Performance Study Update
• Environmental, Safety and Health Plan 

to move the Department of Energy under 
the Occupational Safety and Health 
Administration (OSHA)

• International Spent Fuel 
4 p.m.

- Meeting Ends
A final agenda will be available at the 

meeting.
Public Participation: The meeting is open 

to the public. Written statements may be filed 
with the Board either before or after the 
meeting. Members of the public who wish to 
make oral statements pertaining to agenda 
items should contact James T. Melillo at the 
address or telephone number listed above. 
Individuals wishing to orally address the 
Board during the public comment session 
should call (800) 862—8860 and leave a 
message. Individuals may also register on 
March 14 ,1994 at the meeting site. Every 
effort will be made to hear all those wishing

to speak to the Board, on a first come, first 
serve basis. Those who call in and reserve 
time will be given the opportunity to speak 
first. The Board Co-Chairs are empowered to 
conduct the meeting in a fashion that will 
facilitate the orderly conduct of business.

Transcripts and M inutes: A transcript and 
minutes of the meeting will be available for 
public review and copying at the Freedom of 
Information Public Reading Room, IE-190, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585 between 
9 a.m. and 4 p.m., Monday through Friday, 
except Federal holidays.

Issued at Washington, DC on February 18, 
1994.
M arcia L. Morris,
Deputy Advisory Committee, Management 
O fficy.
[FR Doc. 94-4343 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission

[Docket No. EL79-8-006, et at]

Southwestern Electric Power 
Company, et al. Electric Rate and 
Corporate Regulation Filings

February 17,1994.
Take notice that the following filings 

have been made with the Commission:

1. Southwestern Electric Power 
Company
[Docket No. EL79-8-006]

Take notice that on February 3,1994, 
Southwestern Electric Power Company 
tendered for filing its compliance filing 
in the above-referenced docket.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
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2. Northeast Utilities Service Company 
[Docket No. ER94-51-000]

Take notice that on February 10,1994, 
Northeast Utilities Service Company 
(NUSCO), on behalf of The Connecticut 
Light and Power Company (CL&P) 
tendered for filing supplemental 
information on a letter agreement 
between CL&P and the Connecticut 
Municipal Electric Energy Cooperative 
(CMEEC) regarding emission allowances 
associated with units which CMEEC has 
a life-of-unit entitlement.

NUSCO states that the filing is in 
accordance with Section 35 of the 
Commission’s regulation and copies of 
the filing have been sent to CMEEC and 
CL&P.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
3. Wisconsin Public Service 
Corporation
[Docket No. ER94-284-0001

Take notice that on February 10,1994, 
Wisconsin Public Service Corporation 
(WPSC) tendered for filing an 
amendment to its original submittal in 
this docket at the direction of the 
Commission's staff. The amendment 
will effect a small reduction in WPSC's 
proposed charges for firm transmission 
service. WPSC requests that the 
Commission waive its notice 
requirements and permit the filing to 
become effective on March 1,1994.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
4. San Diego Gas & Electric Company
[Docket No. ER 94-360-000]

Take notice that on February 14,1994, 
San Diego Gas & Electric Company 
(SDG&E) tendered for filing an 
amendment to its earlier filing of the 
agreements which affect or relate to the 
Mutual Assistance Transmission 
Agreement (MATA), SDG&E FERC rate 
schedule 62, among SDG&E, Southern 
California Edison Company (Edison), 
the Imperial Irrigation District (IID), and 
Arizona Public Service Company (APS). 
SDG&E is amending its filing to include 
Edison’s Certificate of Service.

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California, Edison, HD and APS.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.

5. Northern States Power Company 
(Docket No. ER94-880-000)

Take notice that on February 14,19 
Northern States Power Company 
(Minnesota) tendered for filing an

Amendment to Supplement No. 1 
through No. 8 to the Interconnection 
and Interchange Agreement between 
Northern States Power Company 
(Minnesota) and United Power 
Association. This Amendment provides 
additional cost support information 
regarding Supplement No. 7.

NSP requests that the Commission 
accept for filing these Supplements 
effective as of the dates upon which the 
Supplements were executed.

Based upon the parties’ mutual 
agreement and in accordance with the 
Commission’s Order in Docket No. 
PL93-2-002 which granted amnesty 
period until December 31,1993, NSP 
requested that the Commission accept 
these agreements effective as of their 
various effective dates. NSP requests 
waiver of the Commission’s notice 
requirements under Part 35 so these 
agreements may be effective as of the 
dates requested. NSP also requests 
waiver of any other applicable filing 
requirements under the Commission’s 
Rules and Regulations as may be 
necessary to accept these agreements for 
filing on the dates requested.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
6. Public Service Company of Colorado 
[Docket No. ER94-943-0001

Take notice that on February 1,1994, 
Public Service Company of Colorado 
(Public Service) tendered for filing a 
Notice of Cancellation of the letter 
agreement between Public Service 
Company of New Mexico (PNM) and 
Colorado Ute Electric Association, Inc. 
(Colorado-Ute) which was filed in 
Docket No. ER94-515-000.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
7. Electric Clearinghouse, Inc.
[Docket No. ER 94-968-000]

Take notice that Electric 
Clearinghouse, Inc. (ECI) on February
10,1994, tendered for filing pursuant to 
Rule 207 of the Commission’s Rules of 
Practice and Procedure, 18 CFR 385.207 
(1992), a petition for waivers and 
blanket approvals under various 
regulations of the Commission, and an 
order accepting its Rate Schedule No. 1, 
to be effective on April 8,1994.

ECI intends to engage in electric 
power and energy transactions as a 
marketer and a broker. In transactions 
where ECI purchases power, including 
capacity and related services from 
electric utilities, qualifying facilities and 
independent power producers, and 
resells such power to other purchasers,

ECI will be functioning as a marketer. J . 
ECI’s marketing transactions, ECI 
proposes to charge rates mutually 
agreed upon by the parties. All sales 
will be at arms-length, and no sales will 
be made to affiliated entities. In 
transactions where ECI does not take 
title for the electric power and/or 
energy, ECI will be limited to the role 
of a broker and charge a fee for its 
services, ECI is not in the business of 
producing or transmitting electric 
power. ECI does not currently have or 
contemplate acquiring title to any 
electric power transmission facilities.

Rate Schedule No. 1 proposes for the 
sale of energy and capacity at agreed 
prices. Rate Schedule No. 1 also 
provides that no sales may be made to 
affiliates.

Comment date: March 3,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs:

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4300 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE «717-01-1»

[Project Nos. 11448-000, et al.]

Hydroelectric Applications; City of 
Granite Falls, et ai.

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection:

1 a. Type of Application: Preliminary 
Permit.

b. Project No.: 11448-000.
c. Date filed: November 12,1993.
d. Applicant: City of Granite Falls.
e. Name of Project: Minnesota Falls 

Project.
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f. Location: On the Minnesota River, 
near Granite Falls, in Yellow Medicine 
and Chippewa Counties, Minnesota.

g. Filed Pursuant to: Federal Power 
Act 16, U.$.C. 791(a)—825(r).

h. Applicant Contact: Mr. William 
Lavin, City Manager, City of Granite 
Falls, 885 Prentice, Granite Falls, MN 
56241 (612) 564-3011.

i. FERC Contact: Mary Golato (202) 
219-2804.

j. Comment Date: April 4,1994.
k. Description of Project: The 

proposed project would consist of: (1) 
An existing dam 600 feet long and 18 
feet high; (2) an existing reservoir 
approximately 150 acres with a storage 
capacity of 735 acre-feet and a normal 
maximum surface elevation of 903.2 feet 
mean sea level; (3) a proposed conduit 
approximately 9 feet in diameter; (4) a 
powerhouse with two proposed turbine- 
generator units having a total installed 
capacity of 1,160 kilowatts; (5) a 
proposed 12,470-volt transmission line 
2 miles long; and (6) appurtenant 
facilities. The estimated cost of the 
studies is $28,500. The owner of the 
dam is Northern States Power Company.

l. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, A10, B, C, and D2.

2 a. Type o f Application: Minor 
License.

b. Project No.: 11402-000.
c. Date Filed: April 2,1993.
d. Applicant: City of Crystal Falls.
e. Name o f Project: Crystal Falls.
{. Location: On the Paint River, in the 

City of Crystal Falls, Iron County, 
Michigan.

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)—825(r).

h. Applicant Contact: W.E. Hagglund, 
401 Superior Ave., Crystal Falls, MI 
49920 (906) 875-3212*

i. FERC Contact: Charles T. Raabe (dt) 
(202) 219-2811.

j. Deadline for interventions and 
protests: April 1,1994.

k. Status o f Environmental Analysis: 
This application is accepted for filing 
but is not ready for environmental 
analysis at this time—see attached 
paragraph D8.

l. Description of Project: The existing 
operating project would consist of: (1) A 
270-foot-long, 16-foot-high concrete 
gravity dam having a spillway section 
topped with four radial steel gates; (2)
a reservoir having a surface area of 100 
acres and a storage capacity of 590 acre- 
feet at surface elevation 1333.69 feet 
NGVD; (3) a 77-foot-long integral 
powerhouse having three turbine/ 
generator units with a total installed 
capacity of 1,000-kW; (4) a 75-foot-long, 
77-foot-wide tailrace; and (5)

appurtenant facilities. The project is 
owned by the Applicant. Project power 
would be used by the Applicant within 
its municipal facilities.

m. This notice also consists of the 
following standard paragraphs: A2, A9, 
B1.&D8.

n. A vailable Locations o f A pplication: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 
3104, Washington, DC 20426, or by 
calling (202) 219-1371. A copy is also 
available for inspection and 
reproduction at the City of Crystal Falls, 
401 Superior Ave., Crystal Falls, 
Michigan 49920, (906) 875-3212.

o. Scoping Process: In gathering 
background information for preparation 
of the Environmental Assessment for the 
issuance of a Federal hydropower 
license, staff of the Federal Energy 
Regulatory Commission, is using a 
scoping process to identify significant 
environmental issues related to the 
construction and operation or the 
continued operation of hydropower 
projects. The staff will review all issues 
raised during the scoping process and 
identify issues deserving of study and 
also deemphasize insignificant issues, 
narrowing the scope of the 
environmental assessment as well. If 
preliminary analysis indicates that any 
issues presented in the scoping process 
would have little potential for causing 
significant impacts, the issue or issues 
will be identified and the reasons for 
not providing a more detailed analysis 
will be given.

p. Request fo r  Scoping Comments: 
Federal, state, and local resource 
agencies; licensees, applicants and 
developers; Indian tribes; other 
interested groups and individuals, are 
requested to forward to the Commission, 
any information that they believe will 
assist the Commission staff in 
conducting an accurate and thorough 
analysis of the site-specific and 
cumulative environmental effects of the 
proposed licensing activities of the 
project(s). Therefore you are requested 
to provide information related to the 
following items:

• Information, data, maps or 
professional opinion that may 
contribute to defining the geographical 
and temporal scope of the analysis and 
identifying significant environmental 
issues.

• Identification of and information 
from any other EIS or similar study 
(previous, on-going, or planned) 
relevant to the proposed licensing 
activities in the subject river basin.

• Existing information and any data 
that would aid in describing the past 
and present effects of the projects) and 
other developmental activities on the 
physical/chémical, biological, and 
socioeconomic environments. For 
example, fish stocking/management 
histories in the subject river, historic 
water quality data and the reasons for 
improvement or degradation of the 
quality, any wetland habitat loss or 
proposals to develop land and water 
resources within the basin.

• Identification of any federal, state or 
local resource plans and future project 
proposals that encompass the subject 
river or basin. For example, proposals to 
construct or operate water treatment 
facilities, recreation areas, or implement 
fishery management programs.

• Documentation that would support 
a conclusion that the project(s) does not 
contribute, or does contribute to adverse 
and beneficial cumulative effects on 
resources and therefore should be 
excluded for further study or excluded 
from further consideration of 
cumulative impacts within the river 
basin. Documentation should include, 
but not limited to: How the project(s) 
interact with other projects within the 
river basin or other developmental 
activities; results from studies; resource 
management policies; and, reports from 
federal, state, and local agencies.

Comments concerning the scope of 
the environmental assessment should be 
filed by the deadline for interventions 
and protests.

3 a. Type o f  A pplication: Preliminary 
Permit.

b. Project N o.: 11450-000.
c. Date filed : December 22,1993.
d. A pplicant: City of Covington, 

Virginia.
e. Name o f Project: Gathright Hydro 

Project.
f. Location: On the Jackson River, near 

Covington, in Allegheny County, 
Virginia.

g. F iled  Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)—825(r).

h. A pplicant Contact: Mr. David H. 
Dew, City Manager, City of Covington, 
158 North Court Avenue, Covington, VA 
24426 (703) 965-6303.

i. FERC Contact: Mary Golato (202) 
219-2804.

j. Comment Date: April 04,1994.
k. Competing A pplication: Project No. 

11439. Date Filed: October 1,1993.
l. D escription o f Project: The proposed 

project would utilize the U.S. 
Department of the Army Corps of 
Engineers Gathright dam and would 
consist of the following: (1) A proposed 
powerhouse with two proposed turbine- 
generator units having a total installed
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capacity of approximately 3.6 
megawatts; (2) a proposed 12,470-volt 
transmission line 3 miles long; and (3) 
appurtenant facilities. The average 
annual generation is estimated to be
19,000,000 kilowatthours. The 
estimated cost of the studies is 
$100,000 .

m. This notice also consists of the 
following standard paragraphs: A8, A10, 
B, C, and D2.

4 a. Type of Application: Transfer of 
License.

b. Project No: 2973—056.
c. Date Filed: January 25,1994.
d. Applicant: Fall River Rural Electric 

Cooperative, Inc.
e. Name of Project: Island Park 

Hydroelectric Project.
f. Location: At the Bureau of 

Reclamation’s Island Park dam in 
Fremont County, Idaho, on the Henry's 
Fork of the Snake River (T. 13 N., R. 43 
E., Section 28),

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)—825(r).

h. Applicant Contact:
Fall River Rural Elec. Coop., Inc.,

Attn: Dee Reynolds, 714 Main 
Street, Ashton, ID 83420, (208) 652- 
7431.

Island Park Hydro L.L.C., c/o L.B. 
Industries, Inc., Attn: Rick S. 
Koebbe, 1401 Shoreline Drive,
Boise, ID 83701, (208) 345-7515.

i. FERC Contact: Diane M. Murray, 
(202)219-2682.

j. Comment Date: March 21,1994.
k. Description of Proposed Action:

Fall River Rural Electric Cooperative,
Inc. proposes to transfer the Island Park 
Hydroelectric Project, No. 2973, to 
Island Park Hydro L.L.C.

l. This notice also consists of the 
following standard paragraphs: B, Cl, 
and D2.

5 a. Type of Application: New Major 
License.

b. Project No.: 2306-008.
C; Date filed: December 23,1991.
d. Applicant: Citizens Utilities 

Company.
e. Name of Project: Clyde River 

Project.
f. Location: On the Clyde River, near 

Newport in Orleans County, Vermont.
g. Filed Pursuant to: Federal Power 

Act 16 U.S.C. 791 (a)-825(r).
h. Applicant Contact: Mr. Douglas C. 

Anderson, High Ridge Park, Stamford, 
CT 06905-0390, (802) 334-6538.

i. FERC Contact: Mary Golato (202) 
219-2804.

j. Comment Date: See paragraph D10.
k. Status of Environmental Analysis: 

This application is ready for 
environmental analysis at this time—see 
attached paragraph D10.

1. Description o f Project: The licensed 
project consists of three existing 
hydroelectric generating facilities, West 
Charleston, Newport Dam, and Newport 
No. 11, on the Clyde River and two 
existing storage reservoirs, Seymour 
Lake and Echo Pond, on a tributary to 
the Clyde River.

Seymour Lake is a natural lake with 
a man-made 430-foot-long rock-filled » 
timber crib dam outlet structure. It has 
a surface area of 1,750 acres, a useable 
storage capacity of 2,040 acre-feet and a 
normal water surface elevation of 1,279 
feet USGS. Presently, Seymour Lake 
provides annual storage for the Clyde 
River Project but the proposed mode of 
operation is spillway crest controlled 
instantaneous run-of-river.

Echo Pond is a natural lake having a 
surface area of 530 acres, a useable 
storage capacity of 3,180 acre-feet and a 
normal water surface elevation of 1,249 
feet USGS. Presently, Echo Pond 
provides annual storage for the Clyde 
River Project but the proposed mode of 
operation is spillway crest controlled 
instantaneous run-of-river.

West Charleston consists of: (l) A 
197-foot-long rock-filled and masonry 
dam; (2) a reservoir named Lubber Lake 
having a surface area of 40 acres, a 
storage capacity of 220 acre-feet, and a 
normal water surface elevation of 1,059 
feet USGS; (3) a 1,622-foot-long, 6-foot- 
diameter steel penstock; and (4) a 
powerhouse containing one generating 
unit with a rated capacity of 800 kW.

Newport Dam consists of: (1) A 714- 
foot-long concrete and masonry dam; (2) 
a reservoir named Clyde Pond having a 
surface area of 200 acres, a storage 
capacity of 2,400 acre-feet, and a normal 
water surface elevation of 879.25 feet 
USGS; (3) a 50-foot-long, 6-foot- 
diameter steel penstock which 
bifurcates into a 6-foot-diameter, 2,175- 
foot-long penstock and a 5-foot- 
diameter, 1,800-foot-long penstock 
leading to a 6-foot-diameter surge tank;
(4) a 4.5-foot-diameter intake pipe 
leading to the powerhouse; and (5) a 
powerhouse containing three generating 
units with a total installed capacity of
4,000 kW.

Newport No. 11 consists of: (1) A 114- 
foot-long concrete gravity dam; (2) a 
reservoir having a surface area of 1 acre, 
a storage capacity of 3.5-acre-feet, and a 
normal water surface elevation of 740.67 
feet USGS; (3) an 80-foot-long, 10-foot- 
diameter steel penstock; and (4) a 
powerhouse containing one generating 
unit with a rated capacity of 1,800 kW.

The applicant is proposing to operate 
the project in a run-of-river mode. The 
average annual net energy generation is 
25,437 MWh. The applicant owns all 
the existing project facilities.

The existing project would also be 
subject to Federal takeover under 
sections 14 and 15 of the Federal Power 
Act.

m. Purpose o f Project: All project 
energy would be utilized by the 
applicant for sale to its customers.

n. This notice also consists of the 
following standard paragraphs: A4 and 
D10.

o. A vailable Locations o f A pplication: 
A copy of the application is available for 
'inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 
3104, Washington, DC 20426, or by 
calling (202) 219-1371. A copy is also 
available for inspection and 
reproduction at Citizens Utilities 
Company, High Ridge Park, Stamford, 
CT 06905-0390, or by calling (802) 334- 
6538.

6 a. Type o f A pplication: Amendment 
to Application for Major License.

b. Project No.: 10455-001. v
c. Date F iled : December 23,1993.
d. A pplicant: JDJ Energy Company,
e. Name o f Project: River Mountain 

Pumped Storage Project.
f. Location: On the Arkansas River

near Lake Dardanelle in Logan County, 
Arkansas. .

g. F iled  Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r).

h. A pplicant Contact: Mr. Stewart 
Noland, JDJ Energy Company, 5210 
Sherwood Road, Little Rock, AR 72207 
(501) 661-9228.

i. FERC Contact: Ed Lee (202) 219- 
2809.

j. Comment Date: April 8,1994.
k. D escription o f Project: The 

applicant has revised its project 
boundaries to ensure that the license 
will encompass all lands necessary for 
project construction and operation. The 
revised project boundaries will include 
approximately 60 acres of additional 
land and no additional landowners will 
be affected by the revisions. The revised 
boundaries are shown in the attached 
Exhibit G -lA , sheets 1 to 3, and 
replaces the former Exhibit G -l.

Any comments and filings, filed on 
this amendment notice, will be 
addressed and included in the River 
Mountain Final Environmental Impact 
Statement.

l. This notice also consists of the 
following standard paragraphs: B1 and 
Dl.

m. A vailable Location o f  A pplication: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at
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941 North Capitol Street, NE, room 
3104, Washington, DC, 20426, or by 
calling (202) 208-1371. A copy is also 
available for inspection and 
reproduction at JDJ Energy Company, 
5210 Sherwood Road, Little Rock, AR or 
by calling (501) 661-9228.

7 a. Type o f Application: Preliminary 
Permit.

b. Project No.: 11453-000.
c. Date Filed: January 5,1994.
d. Applicant: Rock River Power and 

Light Corporation.
e. Name o f Project: Lake Altoona Dam 

Water Power Project.
f. Location: On Eau Claire River, Eau 

Claire County, Wisconsin.
g. Filed Pursuant to: Federal Power 

Act, 16 U.S.C. 791(a)-825(r).
h. Applicant Contact: Mr. Thomas J. 

Reiss, Jr., P.O. Box 553, 319 Hart Street, 
Watertown, WI 53094 (414) 261-7975.

i. FERC Contact: Michael Dees (202) 
219-2807.

j. Comment Date: April 8,1994.
k. Description of Project: The 

proposed project would consist of: (1) 
An existing dam 223 feet long; (2) an 
existing reservoir with a surface area of 
836 acres; (3) a proposed penstock 12 
feet in diameter and 50 feet long; (4) a 
proposed powerhouse housing one 
hydropower unit with a total capacity of 
875 kW; (5) a 4.16—kV transmission line 
200 feet long; (6) and appurtenant 
facilities. The applicant estimates that 
the annual energy generation would be 
2,468 MWh and that the cost of the 
studies to be performed under the 
permit would be $40,000. The energy 
would be sold to Northern States Power 
Company. The dam is owned by Eau 
Claire County, Wisconsin.

l. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, A10, B, C, and D2.

8 a. Type of Application: Revised 
Exhibits A and G.

b. Project No.: 8864-009.
c. Date filed: October 18,1993.
d. Applicant: Weyerhaeuser 

Company.
e. Name of Project: Calligan Creek.'
f. Location: The proposed project 

would be located within the 
Snoqualmie River Basin of King County, 
Washington, about 9 miles northeast of 
the city of North Bend.

g. Filed pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)—825(r).

h. Applicant Contact: Toby Freeman, 
Freeman Consulting, 1300 114th Ave. 
SE., Belleview, WA 98004 (206) 450- 
4096.

i. FERC Contact: John K. Hannula, 
(202) 219-1040.

j. Comment Date: March 30,1994.
k. Description o f Application: The 

applicant proposes to revise the

transmission line route to follow 
Weyerhaeuser Road #4000. The 
applicant also proposes to bury the 
transmission line rather than attach it to 
poles.

1. This notice also consists of the 
following standard paragraphs: B, Cl, 
and D2.
Standard Paragraphs:

A2. Development Application—Any 
qualified applicant desiring to file a 
competing application must submit to 
the Commission, on or before the 
specified deadline date for the 
particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
deadline date for the particular 
application: Applications for 
preliminary permits will not be 
accepted in response to this notice.

A4. Development Application— 
Public notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. Under the 
Commission’s regulations, any 
competing development application 
must be filed in response to and in 
compliance with public notice of the 
initial development application. No 
competing applications or notices of 
intent may be filed in response to this 
notice.

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36.

A7. Preliminary Permit—Any 
qualified development applicant 
desiring to file a competing 
development application must submit to 
the Commission, on or before a 
specified comment date for the 
particular application, either a 
competing development application or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development

application allows an interested person 
to file the competing application no 
later than 120 days after the specified 
comment date for the particular 
application. A competing license 
application must conform with 18 CFR 
4.30(b) (1) and (9) and 4.36.

A8. Preliminary Permit—Public 
notice of the filing of the initial 
preliminary permit application, which 
has already been given, established the 
due date for filing competing 
preliminary permit applications or 
notices of intent. Any competing 
preliminary permit or development 
application or notice of intent to file a 
competing preliminary permit or 
development application must be filed 
in response to and in compliance with 
the public notice of the initial 
preliminary permit application. Initial 
preliminary permit application. No 
competing applications or notices of 
intent to file competing applications 
may be filed in response to this notice.
A competing license application must 
conform with 18 CFR 4.30 (b) (1) and (9) 
and 4.36.

A9. Notice of Intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, and must 
include an unequivocal statement of 
intent to submit, if such an application 
may be filed, either a preliminary 
permit application or a development 
application (specify which type of 
application). A notice of intent must be 
served on the applicant(s) named in this 
public notice.

A10. Proposed Scope of Studies under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
will be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project.

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified
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comment date for the particular 
application.

Bl. Protests or Motions to Intervene— 
Anyone may submit a protest or a 
motion to intervene in accordance with 
the requirements of Rules of Practice 
and Procedure, 18 GFR 385.210,
385.211, and 385.214. In determining 
the appropriate action to take, the 
Commission will consider all protests 
filed, but only those who file a motion 
to intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any protests or 
motions to intervene must be received 
on or before the specified deadline date 
for the particular application.

C. Filing and Service of Responsive 
Documents—Any filings must bear in 
all capital letters the title 
“COMMENTS”, “NOTICE OF INTENT 
TO FILE COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to 
Director, Division of Project Review, 
Federal Energy Regulatory Commission, 
room 1027, at the above-mentioned 
address. A copy of any notice of intent, 
competing application or motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application.

Cl. Filing ana Service of Responsive 
Documents—Any filings must bear in 
all capital letters the title 
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS 
AND CONDITIONS”, “PROTEST”, OR 
“MOTION TO INTERVENE”, as 
applicable, and the Project Number of 
the particular application to which the 
filing refers. Any of the above-named 
documents must be filed by providing 
the original and the number of copies 
provided by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. A copy of any motion to 
intervene must also be served upon each 
representative of the Applicant 
specified in the particular application.

Dl. Agency Comments—States, 
agencies established pursuant to federal 
law that have the authority to prepare a 
comprehensive plan for improving, 
developing and conserving a waterway 
affected by the project, federal and state

agencies exercising administration over 
fish and wildlife, flood control, 
navigation, irrigation, recreation, 
cultural or other relevant resources of 
the state in which the project is located, 
and affected Indian tribes are requested 
to provide comments and 
recommendations for terms and 
conditions pursuant to the Federal 
Power Act as amended by the Electric 
Consumers Protection Act of 1986, the 
Fish and Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act, 
Pub.L. No. 88—29, and other applicable 
statutes. Recommended terms and 
conditions must be based on supporting 
technical data filed with the 
Commission along with the 
recommendations, in order to comply 
with the requirement in Section 313(b) 
of the Federal Power Act, 16 U.S.C. 
8251(b), that Commission findings as to 
facts must be supported substantial 
evidence.

All other federal, state, and local 
agencies that receive this notice through 
direct mailing from the Commission are 
requested to provide comments 
pursuant to the statutes listed above. No 
other formal requests will be made. 
Responses should be confined to 
substantive issues relevant to the 
issuance of a license. A copy of thè 
application may be obtained directly 
from the applicant. If an agency does 
not respond to the Commission within 
the time set for filing, it will be 
presumed to have no comments. One 
copy of an agency’s response must also 
be sent to the Applicant’s 
representatives.

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtain by agencies directly from 
the Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives.

D8. Filing and Service of Responsive 
Documents—The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and 
conditions, or prescriptions.

When the application is ready for 
environmental analysis, the 
Commission will issue à public notice 
requesting comments, 
recommendations, terms and 
conditions, or prescriptions.

All filings must (1) bear in all capital 
letters the title “PROTEST” or 
“MOTION TO INTERVENE,” “NOTICE 
OF INTENT TO FILE COMPETING 
APPLICATION,” or “COMPETING 
APPLICATION”; (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person protesting or 
intervening; and (4) otherwise comply 
with the requirements of 18 CFR 
385.2001 through 385.2005. Agencies 
may obtain copies of the application 
directly from the applicant. Any of these 
documents must be filed by providing 
the original and the number of copies 
required by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington,
D.C. 20426. An additional copy must be 
sent to Director, Division of Project 
Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 1027, at the above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular application.

D10. Filing and Service of Responsive 
Documents—The application's ready 
for environmental analysis at this time, 
and the Commission is requesting 
comments, reply comments, 
recommendations, terms and 
conditions, and prescriptions.

The Commission directs, pursuant to 
section 4.34(b) of the regulations (see 
Order No. 533 issued May 8,1991, 56 
FR 23108, May 20,1991) that all 
comments, recommendations, terms and 
conditions and prescriptions concerning 
the application be filed with the 
Commission within 60 days from the 
issuance date of this notice. (April 4, 
1994 for Project No. 2306-008). All 
reply comments must be filed with the 
Commission within 105 days from the 
date of this notice. (May 18,1994 for 
Project No. 2306-008).

Anyone may obtain an extension of 
time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008.

All filings must (1) bear in all capital 
letters the title “COMMENTS,” “REPLY 
COMMENTS,”
“RECOMMENDATIONS,” “TERMS 
AND CONDITIONS,” or 
“PRESCRIPTIONS”; (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the fifing responds; (3) furnish 
the name, address, and telephone 
number of the person submitting the
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tiling; and (4) otherwise comply with 
the requirements of 18 CFR 385.2001 
through 385.2005. All comments, 
recommendations, terms and conditions 
or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Agencies may obtain copies of the 
application directly from the applicant. 
Any of these documents must be filed 
by providing the original and the 
number of copies required by the 
Commission's regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to 
Director, Division of Project Review, 
Office of Hydropower Licensing,
Federal Energy Regulatory Commission, 
Room 1027, at the above address. Each 
filing must be accompanied by proof of 
service on all persons listed on the 
service list prepared by the Commission 
in this proceeding, in accordance with 
18 CFR 4.34(b), and 385.2010.

Dated: February 17 ,1994, Washington, DC 
Lois D. Cash ell,
Secretary.
(FR Doc. 94-4273 Filed 2 -2 4 -9 4 ; 8:45 amj
BILUNG CODE 6717-01-P

[Docket No. JD 94-02876T Texas-156]

State of Texas; NGPA Notice of 
Determination by Jurisdictional 
Agency Designating Tight Formation
February 18,1994.

Take notice that on February 15,1994, 
the Railroad Commission of Texas 
(Texas) submitted the above-referenced 
notice of determination pursuant to 
§ 271.703(c)(3) of the Commission's 
regulations, that the Spraberry Trend 
Area Formation, Preston and 
Shackelford area, underlying a portion 
of Midland County, Texas, qualifies as 
a tight formation under section 107(b) of 
the Natural Gas Policy Act of 1978. The 
designated area is in Railroad 
Commission District No. 8 and consists 
of approximately 52,000 acres as 
described on the attached appendix.

The Notice of determination also 
contains Texas’ findings that the 
referenced portion of the Spraberry 
Trend Area Formation meets the 
requirements of the Commission’s 
regulations set forth in 18 CFR part 271.

The application for determination is 
available for inspection, except for 
material which is confidential under 18 
CFR 275.206, at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington DC 
20426. Persons objecting to the 
determination may file a protest, in

accordance with 18 CFR 275.203 and 
275.204, within 20 days after the date 
this notice is issued by the Commission. 
Lois D. Cashett, a .
Secretary.

Appendix
The recommended area consists of 

approximately 52,000 acres in Midland 
County, Texas and includes all or portions of 
the following sections:

Mrs. S.E. Shackelford 
Block A 

Section 45: All

Township 3 South 
Block 38

Sections 17-20: All 
Sections 25-32: All 
Sections 37-40: All 

Block 37
Sections 27-34: All 
Sections 39—46: All

Township 4 South
Block 38 

Sections 1—4: All 
Sections 9 -16 : All 
Sections 21-25: All 
Sections 36-37: All 

Block 37
Sections 3—10: All
Sections 15—21: All
Sections 27: NW/4
Sections 28-33: All
Sections 39-45: All f

Township 5 South 
Block 37

Sections 4 -5 : N/2

{FR Doc. 94-4260  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. R P 94-78-002]

Algonquin Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff

February 18 ,1994.
Take notice that on February 15,1994, 

Algonquin Gas Transmission Company 
(Algonquin) submitted a revised tariff 
sheet in compliance with ordering 
paragraph (D) of the Commission’s 
January 6,1994, order in Docket No.
RP94-78—000.

Algonquin tendered for filing as part 
of its FERC Gas Tariff, Fourth Revised 
Volume No. 1, Sub Alt Second Revised 
Sheet No. 97.

Algonquin requests that the 
Commission accept the revised tariff 
sheet effective January 7,1994.

Algonquin states that the revised tariff 
sheet conforms to the changes proposed 
in Texas Eastern’s January 14 filing in 
Docket No. RP94-66—000 to recover 
GSR costs (1) through a demand 
surcharge, instead of a direct bill, and 
(2) over a reasonable period.

Algonquin states that copies of this 
filing were served upon each affected 
party and interested state commission 
and parties on the service list in Docket 
No. RP94—78-000.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Section 385.211 of the 
Commission’s Rules of Practice and 
Procedure. All such protests should be 
filed on or before February 28,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection in the 
public reference room.
Lois D. Cashell,
Secretary.
{FR Doc. 94-4272 Filed 2 -2 4 -9 4 ; 8:45 am)
BILUNG CODE 6717-01-M

[Docket No. R P 94-73-002]

ANR Pipeline Co.; Proposed Changes 
in FERC Gas Tariff

February 18,1994.
Take notice that on February 15,1994, 

ANR Pipeline Company (ANR) tendered 
for filing as part of its FERC Gas Tariff, 
Original Volume No. 2, Eleventh 
Revised Sheet No. 570, under Rate 
Schedule X-64, with a proposed 
effective date of January 1,1994.

ANR states that the revised tariff sheet 
reflects the results of the proceedings 
which the Commission initiated in its 
December 30,1993, suspension order 
whereby the Commission (a) determined 
the depreciation rate and rate of return 
for ANR’s proposed annual adjustment 
to the rate paid by High Island Offshore 
System (HIOS) under Rate Schedule X - 
64 and (b) established a technical 
conference for the parties to consider 
certain costs underlying the rate 
adjustment. ANR states that the instant 
adjustment reflects the agreement 
reached at the January 26,1994, 
technical conference.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with the Rule 211 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211). All such protests should be 
filed on or before February 28,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action *o be taken but will



Federal Register /  Vol. 59, No. 38 / Friday, February 25, 1994 /  Notices 9 205

not serve to make the protestants parties 
to the proceeding. Copies of this 
application are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4267 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING) CODE 6717-01-M

[Docket No. E R 94-465-000]

Beebee Island Corp.; Filing

February 18,1994.
Take notice that on February 4,1994, 

Beebee Island Corporation (BIC) 
tendered for filing an amendment to its 
earlier filing in this docket. The earlier 
filing provided for sales from a 
hydroelectric generating facility located 
on the Black River, Watertown, New 
York, to Niagara Mohawk Power 
Corporation.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
March 1,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
IFR Doc. 94-4271 Filed 2 -24-94 ; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. RP94-96-003]

CNG Transmission Corp.;
Supplemental Filing

February 18,1994.
Take notice on February 15,1994, that 

CNG Transmission Corporation (CNG), 
filed the following statements and 
schedules in compliance with the 
Commission’s January 31,1994, order in 
this proceeding:
Supplemental Statement G.2 
Supplemental Schedule K -l 
Supplemental Statement P

CNG states that in its filing it also 
responded to a February 3,1994, data 
request issued by the Director of the

Office of Pipeline and Producer 
Regulation.

CNG states that copies of this filing 
are being served upon parties to the 
captioned proceeding.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Section 385.211 of the 
Commission’s Rules and Regulations. 
All such protests should be filed on or 
before February 28,1994. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell,
Secretary.
[FR Doc. 94-4264 Filed 2 -2 4 -9 4 ; 8:45 am]
BILUNG CODE 6717-01-M

Florida Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff

February 18,1994. _

Take notice that on February 15,1994, 
Florida Gas Transmission Company 
(FGT) tendered for filing to become part 
of its FERC Gas Tariff, Third Revised 
Volume No. 1, the following tariff 
sheets, with a proposed effective date of 
April 1,1994:
First Revised Sheet No. 135 
First Revised Sheet No. 136 
First Revised Sheet No. 137 
First Revised Sheet No. 138

FGT states that the proposed changes 
will allow FGT to access credit markets 
at more favorable rates and terms, and 
will provide FGT and its customers 
more protection against Shipper default. 
At the same time, the proposed changes 
will not result in the denial of service 
to truly creditworthy shippers.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §385.211 
and 385.214 of the Commission’s Rules 
and Regulations. All such protests 
should be filed on or before February
28,1994. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on

file with the Commission and are 
available for public inspection.
Lois D . Cashell,
Secretary.
[FR Doc. 94-4261 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. R P 94-98-001]

Granite State Gas Transmission Inc,; 
Proposed Changes in FERC Gas Tariff
February 18,1994.

Take notice that on February 15,1994, 
Granite State Gas Transmission, Inc. 
(Granite State) tendered for filing with 
the Commission the revised tariff sheets 
listed below in its FERC Gas Tariff, 
Third Revised Volume No. 1, containing 
changes in rates and tariff provisions for 
effectiveness January 1,1694:
First Revised Sheet No. 31 
Second Revised Sheet No. 247

According to Granite State, the 
foregoing revised tariff sheets are 
submitted in compliance with the 
provisions of the Commission’s Letter 
Order issued in this proceeding on 
January 28,1994.

Granite State further states that, on 
December 30,1993, it filed a limited 
Section 4 filing to recover by direct 
billings to its former bundled sales 
customers. Bay State Gas Company (Bay 
State) and Northern Utilities, Inc. 
(Northern Utilities) the accumulated 
balances of deferred gas costs in the 
Company’s Account No. 191 as of 
October 31,1993. It is stated that 
Granite State’s filing was accepted 
subject to the condition that it remove 
any unpaid accruals for gas purchases 
from the direct billed amounts, that it 
revise its tariff to provide for perpetual 
refunds and provide for the treatment of 
transportation and exchange imbalances 
and a refund or recovery mechanism for 
such imbalances.

According to Granite State, it does not 
have any unpaid accruals for gas 
purchased directly from producers but 
that it has recorded credit imbalances 
for estimated cash-outs due Tennessee 
Gas Pipeline Company and debit 
imbalances for metered as being 
received by Granite State. The 
accumulated credit imbalance in the 
amount of ($71,216.00) has been 
removed from the amounts on First 
Revised Sheet No. 31 that will be 
directly billed to Bay State and Northern 
Utilities.

Granite State further states Section 
21.1(a) on Second Revised Sheet No.
247 in the General Terms and 
Conditions of its tariff contains a 
revision to provide for perpetual 
refunds.
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Granite State states that copies of its 
filing have been served on its customers 
and the regulatory commissions of the 
States of Maine, Massachusetts and New 
Hampshire.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, DC 20426, in accordance 
with Section 211 of the Commission’s 
Rules of Practice and Procedures (18 
CFR 385.211). All such protests should 
be filed on or before February 28,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4263 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 6717-01-M

[Docket No. R P 94-91-001]

Granite State Gas Transmission Inc.; 
Proposed Changes in FERC Gas Tariff
February 18,1994.

Take notice on February 15,1994, 
Granite State Gas Transmission, Inc. 
(Granite State) tendered for filing the 
revised tariff sheets fisted below in its 
FERC Gas Tariff, Third Revised Volume 
No. 1, containing changes in rates and 
tariff provisions for effectiveness 
January 1,1994;
First Revised Sheet No. 32 
First Revised Sheet No. 247

According to Granite State, the 
foregoing revised tariff sheets are 
submitted in compliance with the 
Commission’s order of January 27,1994, 
in this proceeding accepting and 
suspending, subject to refund and 
conditions, tariff sheets filed on 
December 28,1993. Granite State further 
states that Original Sheet No. 32, filed 
December 28,1993, allocated to its 
customers, Bay State Gas Company (Bay 
State) and Northern Utilities, Inc. 
(Northern Utilities) transitional costs 
that had been directly billed to Granite 
State by its former upstream pipeline 
supplier, Algonquin Gas Transmission 
Company (Algonquin). According to 
Granite State, the costs which 
Algonquin billed to Granite State 
included certain GSR costs which 
Algonquin had been billed by Texas 
Eastern Transmission Corporation. It is 
further stated that the Commission, in 
its January 27th order, directed Granite 
State to remove the GSR costs from the 
transitional costs allocated to Bay State

and Northern Utilities. According to 
Granite State, the revised transitional 
costs allocated to Bay State and 
Northern Utilities on First Revised 
Sheet No. 32 complies with the 
Commission’s order.

It is further stated that First Revised 
Sheet No. 247 complies with an 
additional directive in the January 27th 
order requiring an amendment to 
§ 21.1(b) of the General Terms and 
Conditions of Granite State’s tariff to 
specify that GSR costs will be recovered 
through reservation surcharges in 
transportation rates.

Granite State states that copies of its 
fifing have been served on its customers 
and the regulatory commissions of the 
States of Maine, Massachusetts and New 
Hampshire.

Any person desiring to protest said 
fifing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Section 211 of the Commission’s 
Rules of Practice and Procedures (18 
CFR 385.211). All such protests should 
be filed on or before February 28,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this fifing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
(FR Doc. 94-4266 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6717-01-M

P o c k e t No. R P 94-93-001]

K N Interstate Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff

February 18,1994.
Take notice that on February 15,1994, 

K N Interstate Gas Transmission Co., 
(KNI) tendered for fifing proposed 
changes to its FERC Gas Tariff in 
compliance with the Commission’s 
January 31,1994, Order in these 
proceedings. In particular, KNI states 
that the tariff fifing reflects the 
restoration of 90/10 IT revenue sharing 
mechanism, with the costs and revenues 
for the Buffalo Wallow area, Production 
Area 4, maintained separately.

Any person desiring to protest said 
fifing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with 18 CFR 385.211 of the 
Commission’s Rules and Regulations. 
A lt such protests should be filed on or 
before February 28,1994. Protests will

be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this fifing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell,
Secretary.
[FR Doc. 94-4265 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6717-01-M

[Docket No. ER 94-61-000]

Kentucky Power Co.; Filing
February 18,1994.

Take notice that on February 14,1994, 
Kentucky Power Company filed, as a 
proposed amendment to its earlier fifing 
in this docket, a revision of its earlier 
fifing in this docket and a correction of 
its earlier fifing in this docket.

Any person desiring to be heard or to 
protest said fifing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
March 1,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this fifing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4268 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. ER 94-121-000]

Kentucky Power Co.; Filing

February 18,1994.
Take notice that on February 14,1994, 

Kentucky Power Company (Kentucky 
Power) filed, as an amendment to its 
earlier filing in this docket, a proposed 
form of service agreement for the 
proposed tariff MRS-T and a service 
agreement executed by the City of 
Vanceburg, Kentucky.

Any person desiring to be heard or to 
protest said fifing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of



Federal Register / Vol. 59, No. 38 / Friday, February 25, 1994 / Notices 9207

Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
March 1,1994. Protests will be, * 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4270 Filed 2 -24-94 ; 8:45 am) 
BILLING CODE 6717-01-M

. [Docket No. E R 94-110-000]

New  England Power Co.; Filing 

February 18,1994.
Take notice that on February 14,1994, 

New England Power Company tendered 
an amendment to its filing in this 
proceeding.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
March 1,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
1FR Doc. 94-4269 Filed 2 -2 4 -9 4 ; 8:45 am]
BILUNG CODE 6717-01-M

[Docket No. R P94-104-001]

Overthrust Pipeline Co.; Tariff Filing 

February 18,1994.
Take notice that on February 16,1994, 

Overthrust Pipeline Company 
(Overthrust), tendered for filing as part 
of its FERC Gas Tariff, First Revised 
Volume No. 1-A, Substitute First 
Revised Sheet No. 70, to become 
effective July 3,1994. Overthrust states 
that this tariff sheet reflects the 
inclusion of Overthrust’s interruptible 
transportation revenue-crediting 
mechanism as required by the

Commission’s February 1,1994, order in 
Docket No. RP94-104-000.

Overthrust states that this filing is 
made pursuant to 18 CFR 154.63(a)(1) 
and in compliance with Ordering 
Paragraph (B) of the Commission’s 
February 1,1994, order.

Overthrust states further that copies of 
this filing were served upon each person 
in the official service list compiled by 
the Secretary in this proceeding.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211). All such protests should be 
filed on or before February 28,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4262 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. E R 94-111-000]

Potomac Electric Power Co.; Filing
February 18,1994.

Take notice that on February 18,1994, 
Potomac Electric Power Company 
tendered for filing an amendment to its 
November 2,1993 filing in the above- 
referenced docket.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
March 1,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
pf this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-4299 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6717-01-M

National Electric and Magnetic Fields 
Advisory Committee

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92—463, 86 Stat. 770), notice is 
hereby given of a meeting of the 
National Electric and Magnetic Fields 
Advisory Committee.
DATES: Wednesday, March 2,1994:1:30
p.m.-4:30 p.m.; Thursday, March 3, 
1994: 9 a.m.-4:30 p.m.
ADDRESSES: Radisson Plaza Hotel, 5000 
Seminary Road, Alexandria VA 22311. 
FOR FURTHER INFORMATION CONTACT: 
Robert Brewer, Director, Utility Systems 
Division, EE—141,1000 Independence 
Avenue SW., Washington, DC 20585, 
(202) 586-2828.
SUPPLEMENTARY INFORMATION: The 
National Electric and Magnetic Fields 
Advisory Committee advises the 
Department of Energy and the National 
Institute of Environmental Health 
Sciences on the design and 
implementation of a five-year, national 
electric and magnetic fields research 
and public information dissemination 
program. The Secretary of Energy, 
pursuant to Section 2118 of the Energy 
Policy Act of 1992, Public Law 102-486, 
has overall responsibility for 
establishing the national program which 
includes health effects research, 
development of technologies to assess 
and manage exposures, and 
dissemination of information.
T e n ta tiv e  A genda

W ednesday, March 2,1994
1:30 p.m.—Welcome and introductions 
1:45 p.m.—Review of minutes for 11/4/ 

93 meeting
2 p.m.—Committee Business

• Committee duties and 
responsibilities

• Adoption of Committee charter
3 p.m.—Break
3:20 p.m.—Report on FY94 and FY95 

financial status
3:40 p.m.—Review of Interagency 

Committee activities
4 p.m —Discussion on interaction

between NEMFAC and LAC 
4:30 p.m—Adjourn
Thursday, March 3,1994
9 a.m.—Draft Implementation Plan 

Overview
9:45 a.m.—Discussion of 

Implementation Plan 
10:30 a.m.—Break 
10:50 a.m.—Further discussion of 

Implementation Plan 
12 a.m.—Lunch
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1:30 p.m.—Progress of current RFAs 
1:45 p.m.—Discussion on future RFAs 
2:15 p.m.—Wrap-Up

• Other business
• Review of action items
• Next meeting plans 

3:15 p.m.—Break
3:30 p.m.—Open time for public 

comments 
4:30 p.m. Adjourn

A final agenda will be available at the 
meeting.

Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Committee either 
before or after the meeting. Members of 
the public who wish to make oral 
statements pertaining to agenda items 
should contact Robert Brewer at the 
address or telephone number listed 
above. Requests must be received 5 days 
prior to the meeting and reasonable 
provision will be made to include the 
presentation on the agenda. Depending 
on the number of requests, comments 
may be limited to five minutes. The 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. This notice is being 
published less than 15 days in advance 
of the meeting due to certain 
programmatic issues which had to be 
resolved prior to publication.

Transcript and Minutes: A transcript 
and minutes of this meeting will be 
available for public review and copying 
at the Freedom of Information Public 
Reading Room, IE-190, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC 20585 between 9 
a.m. and 4 p.m., Monday through 
Friday, except Federal holidays. Copies 
of the minutes will also be available by 
request.

Issued at Washington, DC on February 22, 
1994.
M arcia  L. M orris,
Deputy Advisory Committee M anagement 
Officer.
IFR Doc. 94—4344 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 6450-01-P

Office of Energy Research

High Energy Physics Advisory Panel; 
Open Meeting

Pursuant to the provisions of the 
Federal Advisory Committee Act (Public 
Law 92-463, 86 Stat. 770), notice is 
hereby given of the following meeting: 

Name: High Energy Physics Advisory 
Panel (HEPAP).

Date and Time: Monday, March 7, 
1994, 9 a.m.-5 p.m., Tuesday, March 8, 
1994, 9 a.m.-3 p.m.

Place: U.S. Department of Energy, 
room IE -2 4 5 ,1000 Independence 
Avenue SW., Washington, DC 20585.

Contact: Dr. Enloe T. Ritter, Executive 
Secretary, High Energy Physics 
Advisory Panel, U.S. Department of 
Energy, ER—221, GTN, Washington, DC 
20585, Telephone: (301) 903-4829.

Purpose of Panel: To provide advice 
and guidance on a continuing basis with 
respect to the high energy physics 
research program.

Tentative A genda: M onday, March 7,
1994, and Tuesday, M arch 8, 1994.
—Discussion of National Science 

Foundation (NSF) Elementary Particle 
Physics Programs and Budget 

—Discussion of Department of Energy 
(DOE) High Energy Physics Programs 
and Budget

—Discussion of Superconducting Super 
Collider (SSC) Project Closeout 
Activities

—Update on Activities of the HEPAP 
Subpanel on the Future Vision for 
High Energy Physics 

—Discussion of Impact of FY 1995 
President’s Budget on High Energy 
Physics Accelerator Laboratories and 
Their Programs

—Reports on and Discussions of Topics 
of General Interest in High Energy 
Physics

—Public Comment (10 minute rule)
Public Participation: The meeting is 

open to the public. The Chairperson of 
the Panel is empowered to conduct the 
meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to make oral statements 
pertaining to agenda items should 
contact the Executive Secretary at the 
address or telephone number listed 
above. Requests must be received at 
least 5 days prior to the meeting and 
reasonable provision will be made to 
include the presentation on the agenda.

Minutes: Available for public review 
and copying at the Public Reading 
Room, room IE-190, Forrestal Building, 
1000 Independence Avenue SW., 
Washington, DC between 9 a.m. and 4 
p.nL, Monday through Friday, except 
Federal holidays.
J. Robert F ranklin ,
Acting Advisory Committee M anagement 
Officer.
[FR Doc. 94-4475 Filed 2 -2 3 -9 4 ; 12:06 pm]
BILLING CODE 6450-01-M

Western Area Power Administration

Parker-Davis Project Notice of Rate 
OrdefNo* WAPA-55; Correction Notice
AGENCY: Western Area Power 
Administration, Department of Energy 
(DOE).
ACTION: Correction notice.

SUMMARY: Today’s notice is replacing 
the rate schedule that was inadvertently 
printed from the Monday, February 7, 
1994 (59 FR 5598) publication of a 
Notice of Rate Order—Parker-Davis 
Project Firm Power Rate and Firm and 
Non-Firm Transmission Service Rate 
Adjustments.
SUPPLEMENTARY INFORMATION: The 
following text should be inserted in the 
second column after William H. White, 
Deputy Secretary:
Rate Schedule PD-F4 
(Supersedes Rate Schedule PD-F3)

United States Department of Energy, 
Western Area Power Administration, 
Parker-Davis Project
Schedule of Rates for Wholesale Firm 
Power Service
Effective

Step One: The first day of thq first full 
billing period beginning on or after 
February 1,1994.

Step Two: The first day of the first full 
billing period beginning on or after 
October 1,1995, and remaining in effect 
through January 31,1999, or until 
superseded, whichever occurs first.
Available

In the marketing area served by the 
Parker-Davis Project (P-DP).
Applicable

To the wholesale power customers for 
firm power service supplied through 
one meter at one point of delivery, 
unless otherwise provided by contract.
Character and Conditions of Service

Alternating current at 60 hertz, three- 
phase, delivered and metered at the 
voltages and points established by 
contract.
Monthly Rate 
Step One

Demand Charge: $2.54 per kilowatt of 
billing demand.

Energy Charge: 5.79 mills per 
kilowatthour of use.
Step Two

Demand Charge: $2.&3 per kilowatt of 
billing demand.

Energy Charge: 6.01 mills per 
kilowatthour of use.



Federal Register / Vol. 59, No. 38 / Friday, February 25, 1994 / Notices 9 209

Billing Demand: The billing demand 
will be the greater of (1) the highest 30- 
minute integrated demand measured 
during the month up to, but not in 
excess of, the delivery obligation under 
the powensales contract, or (2) the 
contract rate of delivery.

Billing for Unauthorized Overruns
For each billing period in which there 

is a contract violation involving an 
unauthorized overrun of the contractual 
firm capacity and/or energy obligations, 
such overrun shall be billed at 10 times 
the above rates.
Adjustments
For Transformer Losses

If delivery is made at transmission 
voltage but metered in the low-voltage 
side of the substation, the meter 
readings will be increased to 
compensate for transformer losses as 
provided for in the contract.
For Power Factor

None. The customer will normally be 
required to maintain a power factor at 
all points of measurement between 95- 
percent lagging and 95-percent leading. 
Rate Schedule PD-FCT4 
(Supersedes Rate Schedule PD-FCT3)

United States Department of Energy, 
Western Area Power Administration, 
Parker-Davis Project
Schedule of Rate for Firm Transmission 
Service
Effective

Step One: The first day of the first full 
billing period beginning on or after 
February 1,1994.

Step Two: The first day of the first full 
billing period beginning on or after 
October 1,1995, and remaining in effect* 
through January 31,1999, or until 
superseded, whichever occurs first.
Available

Within the marketing area served by 
the Parker-Davis Project (P—DP).
Applicable

To firm transmission service 
customers where capacity and energy 
are supplied to the P—DP system at 
points of interconnection with other 
systems and transmitted and delivered, 
less losses, to points of delivery on the 
P-DP system specified in the service 
contract.

Character and Conditions of Service
Alternating current at 60 hertz, three- 

Dhase, delivered and metered at the 
voltages and points of delivery 
established by contract.

Step One
Transmission Service Charge: $10.40 

per kilowatt per year for each kilowatt 
delivered at the point of delivery, 
established by contract, payable 
monthly at the rate of $0.87 per 
kilowatt.
Step Two

Transmission Service Charge: $12.55 
per kilowatt per year for each kilowatt 
delivered at die point of delivery, 
established by contract, payable 
monthly at the rate of $1.05 per 
kilowatt.
Adjustments 
For Reactive Power

None. There shall be no entitlement to 
transfer of reactive kilovoltamperes at 
delivery points, except when such 
transfers may be mutually agreed upon 
by contractor and contracting officer or 
their authorized representatives.
For Losses

Capacity and energy losses incurred 
in connection with the transmission and 
delivery of power and energy under this 
rate schedule shall be supplied by the 
customer in accordance with the service 
contract.
Billing for Unauthorized Overruns

For each billing period in which there 
is a contract violation involving an 
unauthorized overrun of the contractual 
firm power and/or energy obligation, 
such overrun shall be billed at 10 times 
the above rate.
Rate Schedule PD-FCT4 
(Supersedes Rate Schedule PD-FCT3)

United States Department of Energy, 
Western Area Power Administration, 
Parker-Davis Project
Schedule of Rate for Firm Transmission 
Service of Salt Lake City Area 
Integrated Projects Power
Effective

Step One: The first day of the first full 
billing period beginning on or after 
February 1,1994.

Step Two: The first day of the first full 
billing period beginning on or after 
October 1,1995, and remaining in effect 
through January 31,1999, or until 
superseded, whichever occurs first.
Available

Within the marketing area served by 
the Parker-Davis Project (P-DP) 
transmission facilities.
Applicable

To Salt Lake City Area/Integrated 
Projects (SLCA/IP) Southern Division

customers where SLCA/DP capacity and 
energy are supplied to the P-DP system 
by the Colorado River Storage Project 
(CRSP) at points of interconnection with 
the CRSP system and for transmission 
and delivery on a unidirectional basis, 
less losses, to Southern Division 
customers at points of delivery on the 
P-DP system specified in the service 
contract.

Character and Conditions of Service

Alternating current at 60 hertz, three- 
phase, delivered and metered at the 
voltages and points of delivery 
established by contract.

Step One

Transmission Service Charge: $5.20 
per kilowatt of the maximum allowable 
rate of delivery and metered at the 
voltages and points of delivery, 
established by contract, payable 
monthly at the rate of $0.87 per 
kilowatt.

Step Two

Transmission Service Charge: $6.27 
per kilowatt of the maximum allowable 
rate of delivery and metered at the 
voltages and points of delivery, 
established by contract, payable 
monthly at the rate of $1.05 per 
kilowatt.

Adjustments 
For Reactive Power

None. There shall be no entitlement to 
transfer of reactive kilovoltamperes at 
delivery points, except when such 
transfers may be mutually agreed upon 
by the contractor and contracting officer 
or their authorized representatives.

For Losses

Capacity and energy losses incurred 
in connection with the transmission and 
delivery of power and energy under this 
rate schedule shall be supplied by the 
customer in accordance with the service 
contract.

Billing for Unauthorized Overruns

For each billion period in which there 
is a contract violation involving an 
unauthorized overrun of the contractual 
firm power and/or energy obligation, 
such overrun shall be billed at 10 times 
the above rate.
Rate Schedule PD-NFT4 

(Supersedes Rate Schedule PD-NFT3)
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United States Department of Energy, 
Western Area Power Administration, 
Parker-Davis Project
Schedule of Rates for Nonfirm 
Transmission Service
Effective

Step One: The first day of the first full 
billing period beginning on or after 
February 1,1994.

Step Two: The first day of the first full 
billing period beginning on or after 
October 1,1995, and remaining in effect 
through January 31,1999, or until 
superseded, whichever occurs first.
Available

Within the marketing area served by 
the Parker-Davis Project (P-DP) 
transmission facilities.
Applicable

To nonfirm transmission service 
customers where capacity and energy 
are supplied to the P-DP system at 
points of interconnection with other 
systems, transmitted subject to the 
availability of transmission capacity, 
and delivered on a unidirectional basis, 
less losses, to points of delivery on the 
P-DP system specified in the service 
contract.
Character and Condition of Service

Alternating current at 60 hertz, three- 
phase, delivered and metered at the 
voltages and points of delivery 
established by contract.
Step One

Nonfirm Transmission Service 
Charge: 1.98 mills per kilovtatthour of 
the scheduled or delivered 
kilowatthours at point of delivery, 
established by contract, payable 
monthly.
Step Two

Nonfirm Transmission Service 
Charge: 2.39 mills per kilowatthour of 
the scheduled or delivered 
kilowatthours at point of delivery, 
established by contract, payable 
monthly.
Adjustments 
For Reactive Power

None. There shall be no entitlement to 
transfer of reactive kilovoltamperes at 
delivery points, except when such 
transfers may be mutually agreed upon 
by the contractor and contracting officer 
or their authorized representatives.
For Losses

Capacity and energy losses incurred 
in connection with the transmission and 
delivery of power and energy under this 
rate schedule shall be supplied by the

customer in accordance with the service 
contract.

Issued at Washington, DC, February 18, 
1994.
Joel K. Bladow,
Assistant Adm inistrator fo r Washington 
Liaison.
{FR Doc. 94-4341 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILUNG CODE 6450-01-M

ENVIRONMENTAL PROTECTION 
AGENCY
[E R -FR L -4708-8]

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments

Availability of EPA comments 
prepared February 07,1994 Through 
February 11,1994 pursuant to the 
Environmental Review Process (ERP), 
under Section 309 of the Clean Air Act 
and Section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 260-5076.

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 10,1993 (58 FR 18392).
Draft EISs

ERP No. D-AFS-L65205-1D. Rating 
E02, Sunshine Timber Sale, 
Implementation, Salmon National 
Forest, Cobalt Ranger District, Big Deer 
Creek, Lemhi County, ED.

Summary: EPA expressed 
environmental objections based on the 
potential for adverse effects to existing 
beneficial uses of Panther Creek and its 
tributaries under all of the action 
alternatives. Panther Creek and its 
tributaries have been listed as stream 
segments of concern by the State of 
Idaho. Several of the alternatives are 
also not consistent with the Salmon 
National Forest Land and Resource 
Management Plan. EPA requested 
additional information regarding water 
quality standards, wetlands effects, the 
potential for erosion hazard, mitigation 
effectiveness, site specific monitoring, 
noise effects and air quality effects.

ERP No. D-AFS-L65208-AK. Rating 
EC2, Shamrock Timber Sales, Timber 
Harvesting and Road Construction, 
Stikine.Area, Kupreanof Island, Tongass 
National Forest, Implementation, AK.

Summary: EPA expressed 
environmental concerns based on the 
potential for adverse effects to existing 
beneficial uses of streams in the 
Shamrock analysis area from this timber 
sale and future timber sales. EPA

requested additional information about 
compliance with water quality 
standards, noise effects, site specific 
monitoring and mitigation effectiveness.
Final EISs

ERP No. F-BPA-L08049-00. 
Alternating Current (AC) Intertie 
Transmission Facilities, Capacity 
Ownership and Federal Marketing and 
Joint Ventures, Implementation, WA, 
OR, ID, MT, CA, NV, UT, NM, AZ, WY 
and British Columbia.
Summary: Review of the Final EIS has 
been completed and the project found to 
be satisfactory. No formal letter was sent 
to the preparing agency.

ERP No. F-FRC-B05182-NH. Upper 
Androscoggin River Basin Hydroelectric 
Projects, Issuance of New Licenses/ 
Relicensing fen Operation of Seven 
Hydroelectric Projects, Coos County, 
NH.
Summary: EPA expressed 
environmental objections in that the 
FEIS: Did not resolve the issues of the 
scope of the analysis, range of 
reasonable alternatives, cumulative 
impacts, potential wetland impacts, 
water quality impacts and dioxin 
contaminated river sediments. EPA 
recommended that a supplemental EIS 
be prepared to assess the above issues 
and the environmental impacts from the 
modified project.

Dated: February 22 ,1994.
M arshal] Cain,
Senior Legal Advisor. O ffice o f Federal 
Activities.
(FR Doc. 9 4 -4349  Filed 2 -2 4 -3 4 ; 8:45 amj 
BILUNG CODE 6560-50-U

[E R -FR L-4708-7J

Environmental Impact Statements; 
Notice of Availability

Responsible Agency: Office of Federal 
Activities, General Information (202) 
260-5076 OR (202) 260-5075. Weekly 
receipt of Environmental Impact 
Statements Filed February 14,1994 
Through February 18,1994 Pursuant to 
40 CFR 1506.9.
EIS No. 940047, Final Supplement,

AFS, MT, Beaver-Dry Timber Sales, 
Timber Harvest and Road 
Construction, Updated Information, 
Implementation, Helena National 
Forest, Lincoln Rariger District, Lewis 
and Clark and Powell Counties, MT, 
Due: March 28,1994, Contact: Maggie 
Pittman (406) 449-5201.

EIS No. 940048, Draft EIS, IBR, UT, 
Narrows Multi-Purpose Water 
Development Project, Construction
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and Operation, Funding, Gooseberry 
Creek, Manti-La Sal National Forest, 
Sanpete County, UT, Due: April 20, 
1994, Contact: Ron Willhite (303) 
236-9336.

EIS No. 940049, Draft EIS, USN, RI, 
Davisville Naval Construction 
Battalion Center, Base Reuse and 
Development Plan, Implementation, 
Town of North Kingstown, 
Washington County, RI, Due: April
11,1994, Contact: Robert 
Ostermueller (215) 595-0759.

EIS No. 940050, Final EIS, BP A, WA, 
Tenaska Washington II Generation 
Electric Power Plant Construction, 
Operation and NPDES Permits, Pierce 
County, WA, Due: March 28,1994, 
Contact: Carol M. Borgstrom (800) 
472-2756.

EIS No. 940051, Final EIS, AFS, ID, 
Black Pine Gold Mine Expansion 
Project, Implementation, Plan of 
Operation Approval and Right-of-Way 
Permits, Sawtooth National Forest, 
Burley Ranger District, Cassia County, 
ID, Due: April 11,1994, Contact: 
Donald E. Peterson (208) 678-0430.

EIS No. 940052, Final EIS, UAF, FL, 
Homestead Air Force Base (AFB) 
Disposal and Reuse, Implementation, 
Dade County, FL, Due: March 28, 
1994, Contact: Lt. Col. Gary 
Baumgatel (210) 536-3907.

EIS No. 940053, Final Supplement,
COE, MS, Mississippi River and 
Tributaries Flood Control Plan, 
Updated Information, Yazoo Projects, 
Yazoo River Basin, several counties, 
MS, Due: March 28,1994, Contact: 
Gary Young (601) 631-5906.

EIS No. 940054, Final Supplement,
USA, TT, Kwajalein Atoll Ongoing 
and Strategic Defense Initiative 
Activities, Test Range Facility 
Construction and Support Services, 
Republic of the Marshall Islands, TT, 
Due: March 28,1994, Contact: D. R. 
Gallier (205) 955-3294. .

EIS No. 940055, Draft EIS, BLM, WY, 
Enron Burly Field Oil and Gas 
Leasing, Permit to Drill, Temporary 
Use Permits, COE Section 404 Permit 
and Right-of-Way Grants, Pinedale 
Resource Area, Sublette County, WY, 
Due: April 18,1994, Contact: Teresa 
Deakins (307) 382-5350.

EIS No. 940056, Draft EIS, EPA, FL, 
Tampa Electric—Polk 1150 Megawatt 
Power Station Construction and 
Operation, NPDES and COE Section 
404 Permits, Polk County, FL, Due: 
April 11,1994, Contact: Heinz J. 
Mueller (404) 347-3776.

EIS No. 940057, Final Supplement,
COE, MI, Sault Ste. Marie Federal 
Facilities Operation, Maintenance and 
Minor Improvements, Opening Date 
Considerations, Implementation,

Chippewa County, MI, Due: March 28, 
1994, Contact: Thomas M. Freitag 
(313) 226-6753.

EIS No. 940058, Draft EIS, AFS, NV, CA, 
East Shore Land and Resource 
Management Plan, Implementation, 
Lake Tahoe Basin Management Unit 
(LTBMU), Washoe and Douglas 
Counties, NV, Due: April 11,1994, 
Contact: Scott Parsons (916) 573- 
2600.

EIS No. 940059, Draft EIS, FHW, MT,
US 93 (Somers to Whitefish West) 
Transportation Improvements, 
Funding and COE Section 404 Permit, 
Glacier National Park and Flathead 
National Forest, Flathead County, MT, 
Due: May 02,1994, Contact: Dale 
Paulson (406) 449-5305.

EIS No. 940060, Final Supplement,
AFS, CA, WA, OR, Northern Spotted 
Owl Management Plan, Updated 
Information concerning Late- 
Successional and Old Growth Forest 
Related Species Within the Range of 
the Northen Spotted Owl, OR, WA 
and CA, Due: March 28,1994,
Contact: Robert T. Jacobs (503) 326- 
7472.
In accordance with 1502.9(c)(4) of the 

Council of Environmental Quality (CEQ) 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act alternative 
procedures have been approved by the 
Council for the filing of this FSEIS to 
allow for the filing and publication of 
the NO A in the same week. For further 
information contact Elisabeth Blaug 
(CEQ) 202-395-5754.
EIS No. 940061, Draft EIS, UAF, MO, 

Richards-Gebaur Air Force Base 
Disposal and Reuse, Implementation, 
Possible Clean Air Act Title V, 
National Pollutant Discharge 
Elimination System, COE Section 404, 
Hazardous Waste Treatment Storage 
or Disposal Facility, Archaeological 
Resources Protection Act and 
Endangered Species Act Section 10 
Permits, Jackson and Cass Counties, 
MO, Due: April 11,1994, Contact: Lt. 
Col. Gary Baumgartel (210) 536-3907.

Amended Notices
EIS No. 930432, Draft EIS, AFS, ID, 

Hazard Helicopter Timber Sale, 
Harvesting Timber and Road 
Construction, Payette National Forest, 
New Meadows Ranger District, Idaho 
County, ID, Due: February 25,1994, 
Contact: Mike Balboni (208) 2634- 
0629. Published FR-11-30-93— 
Review period extended.

EIS No. 930445, Draft EIS, AFS, MO, 
Salem and Potosi Ranger Districts Off- 
Highway Recreational Vehicle 
Opportunties, Designation/ 
Nondesignation, Mark Twain National

Forest, Implementation, Crawford, ’ 
Dent, Iron, Reynolds, Shannon and 
Washington Counties, MO, Due: 
March 25,1994, Contact: Darsan 
Wang (314) 364-4621. Published FR 
12-23-93—Review period extended.

Dated: February 22,1994.
Marshall Cain,
Senior Legal Advisor, Office o f Federal 
Activities.
[FR Doc. 94-4350 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 6560-60-U

[W H -F R -484 -2 -7 ]

State and Local Assistance; Grants for 
State Water Pollution Control 
Revolving Funds (Title VI) Under the 
Clean Water Act

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of allotment.

SUMMARY: The Departments of Veterans 
Affairs and Housing and Urban 
Development, and Independent 
Agencies Appropriations Act, 1994, (the 
Act) provides $1,218,000,000 to 
capitalize State Revolving Fund (SRF) 
programs authorized by Title VI of the 
Clean Water Act (CWA). This notice sets 
forth the State allotments for fiscal year 
1994 for their SRF programs. It also 
provides notice that one-half of one 
percentum of the appropriation, 
$6,090,000 is reserved for grants to 
Indian Tribes and Alaska Native 
Villages to construct sewage treatment 
facilities.
FOR FURTHER INFORMATION CONTACT:
Mr. Leonard B. Fitch, Program 
Management Branch, Municipal 
Support Division, Office of Wastewater 
Enforcement and Compliance, (202) 
260-5858.
SUPPLEMENTARY INFORMATION: Public 
Law No. 103-124, the Departments of 
Veterans Affairs and Housing and Urban 
Development, and Independent 
Agencies Appropriations Act, 1994, 
provides $1,218,000,000 to capitalize 
SRF programs authorized by Title VI of 
the CWA. Section 604(a) of the CWA 
requires that funds appropriated for 
Title VI for fiscal years 1987-1990 be 
allotted in accordance with the table in 
section 205(c)(3) of the CWA. Congress 
has given the Agency no instruction 
regarding the allotment of fiscal year 
1994 funds. In the absence of 
Congressional action, the Agency will 
allot the fiscal year 1994 funds in 
accordance with the table in section 
205(c)(3) except as described below.
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Indian Tribes Adjustment
Public Law 102-389 authorized the 

Administrator to reserve up to one-half 
of one percentum of the funds 
appropriated in fiscal year 1993 and 
thereafter for the State Revolving Funds 
for making grants to Indian Tribes and 
Alaska Native Villages for construction 
of wastewater treatment facilities. The 
full amount is hereby reserved to be 
administered under the Indian Set- 
Aside Program authorized by section 
518(c) of the CWA. These funds will be 
allotted to the Indian Tribes and Alaska 
Native Villages based on the 1990 
Indian Set-Aside Project Priority List 
published in the Federal Register 
December 21,1990. Projects were 
ranked on this Priority List based on 
water quality and public health criteria.

State

A labam a.....................................
A la s k a ____________________
A rizona.......................................
A rkansas....... ........ ............ ......
C aliforn ia................ ...................
Colorado...................................
Connecticut_______________
D elaw are_________ _______ _
D ist of Columbia .....................
F lo rid a____________________
Georgia ......................................
Hawaii ....... ..... .................... ....
Idaho ....................... ............. .....
Illinois ................................... .......
Indiana ......................... ...... ......
Io w a ______________________
Kansas ___________________
Kentucky __________________
Louisiana....................................
Maine .............. ...........................
M aryland ....... ............... ............
Massachusetts ..._____
M ichigan__________________
M innesota........................... ........
M ississippi..................................
M issouri...................... .... ...........
M ontana.....................................
N ebraska__________________
N evada..................... ............... ..
New Hampshire ....... ...............
New J e rs e y ...............................
New Mexico ............ ..................
New York ............................... ...
North C aro lina_____________
North D akota..... .................
O h io ______________________
O klahom a___ ______________
Oregon ____________________
Pennsylvania ....... ..................... .
Rhode Is lan d ................ ......... .
South C aro lina ............. ...... ......
South Dakota ............................
Tennessee ......... ............ ..........
Texas __ .___ _____________
U ta h __ __ _________________
Verm ont_____ _____________
V irg in ia______________ _____
Washington _____ __________

Trust Territory Adjustment
In Public Law No. 99-658, Congress 

approved a Compact of Free Association 
for the Trust Territories’ members. Two 
entities, the Federated States of 
Micronesia and the Republic of the 
Marshall Islands have implemented 
Compacts and are no longer eligible for 
grants under Title VI. At the effective 
date of this allotment the Republic of 
Palau has yet to implement a Compact 
of Free Association, and, under Public 
Law No. 99-239, section 105(h)(2), 
remains eligible for Title VI grants. 
Funds that otherwise would have been 
allotted to the Federated States of 
Micronesia and the Republic of the 
Marshall Islands are redistributed to the 
States and Territories by proportionally 
increasing their respective shares of the

appropriation as shown in the column 
titled “Allotment Formula After Trust 
Territory Adjustments.” The actual 
allotments resulting from the adjusted 
allotment shares are shown in the 
column titled “fiscal year 1994 State 
Allotment.” The table at the end of this 
notice lists the amount of funding made 
available to each State. These funds are 
available for obligation until September
30,1995. Grants from the allotments 
may be awarded as of the date that the 
funds were issued to the Regional 
Administrators by the Comptroller of 
EPA.

Dated: February 18,1994.
Carol M . Brow ner,
Administrator.

Allotment for
mula

Allotment for
mula after trust 
territory adjust

ment

Fiscal year 1994 
title VI state allot

ment

0.011309 0.011320 $13,718,200
0.006053 0.006059 7,342,500
0.006831 0.6837 8,286,200
0.006616 0.006622 8,025,400
0.072333 0.072400 87,742,500
0.008090 Q.008098 9,813,500
0.012390 0.012402 15,029,500
0.004965 0.004970 6,022,700
0.004965 0.004970 6,022,700
0.034139 0.034171 41,411,800
0.017100 0.017116 20.742,900
0.007833 0.007840 9,501,700
0.004965 0.004970 6,022,700
0.045741 0.045783 55,485,500
0.024374 0.024397 29,566,500
0.013688 0.013701 16,604,000
0.009129 0.009137 11,073,800
0.012872 0.012884 15,614,200
0.011118 0011128 13,486,500
0.007829 0007836 9,496,900
0.024461 0024484 29,672,100
0.034338 0.034370 41,653,200
0.043487 0.043527 52,751,300
0.018589 0.018606 22,549,100
0.009112 0.009120 11,053,200
0.028037 . 0.028063 34,009,900
0.004965 0.004970 6,022,700
0.005173 Q.005t78 6,275,000
0.004965 0.004970 6,022,700
0.010107 0.010116 12,260,200
0.041329 0.041367 50,133,600
0.004965 0.004970 6,022,700
0.111632 0.111736 135,413,900
0.018253 0.018270 22,141,500
0.004965 0.004970 6,022,700
0.056936 0.056989 69,065,400
0.008171 0.008179 9,911,700
0.011425 0.011436 13,858,900
0.040062 0.040099 48,596,600
0.006791 0.006797 8,237,700
0.010361 Q.Q1Q371 12,568,300
0.004965 0.004970 6,022,700
0.014692 0.014706 17,821,900
0.046226 0.046269 56,073,800
0.005329 0.005334 6,464,300
0.004965 0.004970 6,022,700
0.020698 0.020717 25,107,400
0.017588 0.017604 21,334,900
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State Allotment for
mula

Allotment for
mula after trust 
territory adjust

ment

Fiscal year 1994 
title VI state allot

ment

West Virginia............................................................................................................... 0.015766
0.027342
0.004965
0.000908
0.000657
0.000422
0.013191
0.000367
0.000527

0.015781
0.027367
0.004970
0.000909
0.000658
0.000422
0.013203
0.000367
0.000527

19,124,700
33,166,800

6,022,700
1,101,400

797,000
511,900

16,001,200
445,200
639,300

Wisconsin........................................................................................................................
Wyoming ................................. .......................................................................................
American Samoa ..................................................................................................... ;...........
Guam ....................................... ................................................................................. ................
Northern Marianas .......................................................................................... ...........
Puerto Rico .................................................................................................................................
Pacific Trust Terr ............................................... ...............................................................
Virgin Islands ..........................................................................................................................

State Totals....... ............................................................................................................. . 0.999072 1.000000 1,211,910,000
6,090,000Indian Tribes............... ..................................................................................................

Total All Funds ..................................................................................................................... 1,218,000,000

(FR Doc. 94-4370 Filed 2 -24 -94 ; 8:45 am] 
BILLING CODE 6560-50-M

[FR L-4842-5]

Notice of Open Meeting of the 
Superfund Evaluation Committee of 
the National Advisory Council for 
Environmental Policy and Technology 
(NACEPT)

Under Public Law 92463 (the Federal 
Advisory Committee Act), EPA gives 
notice of a meeting on February 24,
1994 of the Superfund Evaluation 
Committee. The Superfund Evaluation 
Committee is a subcommittee of the 
National Advisory Council for 
Environmental Policy and Technology 
(NACEPT), an advisory committee to the 
Administrator of the EPA. The 
Subcommittee will offer comments on 
the proposed Superfund legislation and 
discuss its role in the reauthorization 
process. The Subcommittee was 
scheduled to meet on February 11,1994 
will be reconvened on February 24,
1994. The earlier meeting was canceled 
due to the snow storm. The meeting on 
the 24th will also take place at the Hyatt 
Regency Hotel (2799 Jefferson Davis 
Highway, (Crystal City) Arlington, *  
Virginia) from 2-6 p.m. Interested 
parties may call the RGRA/Superfund 
Hotline at 1-800-424-9346, 703-920- 
9810, or 1-800-553-7672 (TDD) for 
copies of the materials EPA is providing 
to the Committee.

The Deputy Administrator of the EPA 
has called this emergency meeting on 
short notice to solicit timely input from 
Committee members. Written comments 
of preferably not more than 25 pages (at 
least 25 copies) may be provided to the 
committee up until the meeting. Those 
interested in attending must contact 
Abby Pirnie (U.S. EPA 401 M Street 
SW., Washington, DC 20460, mail code, 
1601 or phone, 202-260-7567, or fax, 
202-260-3682.)

Dated: February 17,1994.
Gordon Schisler,
Acting NACEPT Designated Federal Official. 
[FR Doc. 94-4373 Filed 2-24 -94 ; 8:45 am] 
BILLING CODE 6 ^ -5 0 -M

[FR L-4841-S ]

National Advisory Council for 
Environmental Policy and Technology, 
Policy Integration Project, Lead 
Subcommittee; Meeting

AGENCY: Environmental Protection 
Agency.
ACTION: Notice.

SUMMARY: Pursuant to the Federal 
Advisory Committee Act (Pub. L. 92- 
463), the U.S. Environmental Protection 
Agency (EPA) gives notice of a meeting 
of the Lead Subcommittee of the Policy 
Integration Project of the National 
Advisory Council for Environmental 
Policy and Technology (NACEPT). 
During the meeting, to be held on 
Thursday, March 10, the Lead 
Subcommittee will discuss its final draft 
report and recommendations.
DATES: The Subcommittee will meet on 
March 10,1994, The meeting will start 
at 9 a.m. and end at 4:30 p.m. 
ADDRESSES: Bighorn Room, U.S. EPA 
Regional Office, 999 18th Street, Denver, 
CO 80202. The meeting is open to the 
public, with limited seating on a first- 
come, first-served basis.
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert L. Hardaker, Designated Federal 
Official, U.S. EPA, Office of Cooperative 
Environmental Management,, telephone 
202-260-9741.

Dated: February 10,1994.
Robert L. Hardaker,
Designated Federal Officiai, Lead 
Subcom m ittee.
[FR Doc. 94-4226 Filed 2 -24 -94 ; 8:45 am] 
BILLING CODE 6560-50-M

[dP P -50774; FR L-4759-1]

Receipt of Notification of Intent to 
Conduct Small-Scale Field Testing; 
Nonindigenous Microbial Pesticide

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has received from the 
Department of Plant Pathology, Cornell 
University, Geneva Campus, a 
notification of intent to conduct small- 
scale field testing on grape vines in the 
State of New York of a strain of 
Agrobacterium  vitus which was 
originally isolated in South Africa.
DATES: Comments must be received on 
or before March 11,1994.
ADDRESSES: By mail, submit written 
comments to: Public Response and 
Program Resources Branch, Field 
Operations Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, bring 
comments to: Rm. 1128, CM #2,1921 
Jefferson Davis Hwy., Arlington, VA.

Information submitted and any 
comment(s) concerning this notice may 
be claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment(s) that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Information on the proposed test and 
any written comments will be available 
for public inspection in Rm. 246 at the 
Virginia address given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays.
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FOR FURTHER INFORMATION CONTACT: By 
mail: Sidney C. Jackson, Acting Product 
Manager (PM) 21, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 227, CM #2,1921 Jefferson Davis 
Hwy., Arlington, VA, (703)-305-6900. 
SUPPLEMENTARY INFORMATION: A 
notification of intent to conduct small- 
scale field testing pursuant to the EPA’s 
“Statement of Policy ; Microbial 
Products Subject to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act and the Toxic Substances Control 
Act“ of June 26,1986 (51 FR 23313), 
was received on December 2,1993, from 
Cornell University, Department of Plant 
Pathology, New York State Agricultural 
Experiment Station, Geneva, NY 14456- 
0462. The purpose of the proposed 
testing is to evaluate the efficacy of a 
nonindigenous strain of Agrobacterium 
vitus originally isolated in South Africa 
for the control of crown gall on grape 
vines. This strain is a nonpathogenic 
strain of a species of bacteria which is 
commonly detected in vinyards 
worldwide. The proposed field tests 
would be conducted in the State of New 
York on a total area of less than 10 
acres.
List of Subjects

Environmental protection, 
Agricultural commodities, Pesticides 
and pests.
Dated: February 8,1994.
Stephen L. Johnson,
Acting Director, Registration Division, O ffice 
o f Pesticide Programs.

[FR Doc. 94-4210 Fifed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE <660-60 F

[O PP-190002C; FR L-4759-9J

State Pesticide Residue Removal 
Compliance Programs; Notice of 
interim Determination of Adequacy; 
Correction

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Correction.

SUMMARY: This document contains a 
correction to the Notice of Interim 
Determination of Adequacy of Certain 
State Programs published Friday, 
December 17,1993. (58 FR 65989). The 
Notice inadvertently omitted the State 
of New Mexico from the list of States on 
page 65990 which submitted a 
commitment to conduct the activities 
outlined in the August 18,1993 Policy 
Statement on Interim Determination of

Adequacy of State Pesticide Residue 
Removal Compliance Programs. The 
Notice is hereby corrected by adding 
“New Mexico“ to the list of States 
which have received an interim 
determination of adequacy of their State 
pesticide residue removal compliance 
program.
ADDRESSES: Anyone wishing to review 
the State submission may do so in 
person, from 8 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays, at the: Public Docket Room, 
Room 1132, CM #2,19921 Jefferson 
Davis Highway, Arlignton, VA.
FOR FURTHER INFORMATION CONTACT: 
Phyllis Flaherty, Office of Compliance 
Monitoring (7204W), 401 M St., SW., 
Washington DC 20460, telephone (703) 
308-8383, facsimile (703) 308-8285. 

Dated: February 15 ,1994.

Carol M. Browner,
Administrator.
[FR Doc. 94-4377 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 656O-60-F

FEDERAL COMMUNICATIONS 
COMMISSION

[Report No. 1]

Petitions for Reconsideration and 
Clarification of Actions in Rulemaking 
Proceedings

February 16,1994.

Petitions for reconsideration and/or 
clarification have been filed in the 
Commission rulemaking proceedings 
listed in this Public Notice. The full text 
of these documents are available for 
viewing and copying in room 616,1919 
M Street NW.t Washington, DC, by 
contacting Donna Viert ((202) 254-6530) 
or may be obtained from thé 
Commission's copy contractor ITS, Inc. 
((202) 857-3800). Oppositions to these 
petitions must be filed March 14,1994.

See Section 1.4(b)(1) of the 
Commission’s rules (47 CFR 1.4(b)(1)). 
Replies to an opposition must be filed 
within 10 days after the time for filing 
oppositions has expired.

Subject: Format Requirements for 
Pleading and Documents: Amendment 
of Section 1.49 of the Commission’s 
Rules (FCÇ 93-448). Filed: 3.

Action by the General Counsel.
Federal Communications Commission. 
William F. Caton,
Acting Secretary.
[FR Doc. 94-4217 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 6712-01-M

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Information Collection Submitted to 
OMB for Review

AGENCY: Federal Deposit Insurance 
Corporation.
ACTION: Notice of Information Collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980.

SUMMARY: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 
Chapter 35), the FDIC hereby gives 
notice that it has submitted to the Office 
of Management and Budget a request for 
OMB review for the information 
collection system identified below.

Type of Review:.Extension of 
expiration date without any change in 
substance or method of collection.

Title: Public Disclosure By Banks.
Form Number: NJA.
OMR Number: 3064-0090.
Expriration Date of Current OMB 

Clearance: February 28,1994.
Frequency of Response: Annually.
Respondents: Insured State 

nonmember banks and thrifts.
Number of Respondents: 7,310.
Number of Respondents Per 

Respondent: 1.
Total Annual Responses: 7,310.
Average Number of Hours Per 

Response: 0.5.
Total Annual Burden Hours: 3,655.
OMB Reviewer: Gary Waxman, (202) 

395-7340, Office of Management and 
Budget, Paperwork Reduction Project 
3064-0090, Washington, DC 20503.

FDIC Contact: Steven F. Hanft, (202) 
898—3907, Office of the Executive 
Secretary, room F-400, Federal Deposit 
Insurance Corporation, 550 17th Street 
NW., Washington, DC 20429.

Comments: Comments on this 
collection of information are welcome 
and should be submitted on or before 
April 26,1994.
ADDRESSES: A  copy of the submission 
may be obtained by calling or writing 
the FDIC contact listed. Comments 
regarding the submission should be 
addressed to both the OMB reviewer 
and the FDIC contact listed above.
SUPPLEMENTARY INFORMATION: FDIC 
regulations, at 12 CFR 350, require 
insured state nonmember banks and 
thrifts to provide basic information 
about themselves to shareholders, 
borrowers, depositors, and others to 
whom they offer banking services.

Dated: February 17,1994 .
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Fed era l Deposit Insurance Corporation. 
R o bert E. Fridman,
Acting Executive Secretary.
|FR  Doc. 94-4219 Filed 2-24-94 ; 8:45 am] 
BILLING CODE «714-OV-M

FEDERAL RESERVE SYSTEM

CNB Bancshares, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing.

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March
21,1994.

A. Federal Reserve Bank of St. Louis 
(Randall C  Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166:

1. CNB Bancshares, Inc., Evansville, 
Indiana; to acquire 100 percent of the 
voting shares of Unión Bank & Trust 
Company, Morganfield, Kentucky.

B. Federal Reserve Bank of Kansas 
City Qohn E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198:

1. DuRoc Investm ent Company, Table 
Rock, Nebraska; to acquire 100 percent 
of the voting shares of State Bank of 
Table Rock, Table Rock, Nebraska.

2. Stockm en’s M anagement Company, 
Rushville, Nebraska; to acquire 100 
percent of the voting shares of 
Blackpipe State Bank, Martin, South 
Dakota.

C. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning,

Director, Bank Holding Company) 101 
Market Street, San Francisco, California 
94105:

1. Banc west F inancial Corporation, 
Walla Walla, Washington; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Bank of 
the West, Walla Walla, Washington.

2. Centra1 Bancorporation, 
Wenatchee, Washington; to acquire 100 
percent of the voting shares of First 
Bank Washington, Omak, Washington.

Board of Governors of the Federal Reserve 
System, February 18.1994.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc 94-4284 Filed 2-24-94; 8:45 am} 
BILLING CODE 621<M>1-F

First Bankshares of West Point, Inc.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies; 
Correction

This notice corrects a notice (FR Doc. 
94-2890) published on page 6032 of the 
issue for Wednesday, February 9,1994.

Under the Federal Reserve Bank of 
Atlanta heading, the entry for First 
Bankshares of West Point, Inc. is revised 
to read as follows:

1. First Bankshares o f West Point,
Inc., West Point, Georgia; to acquire an 
additional 16.1 percent of the voting 
shares of First Peoples Bank, Pine 
Mountain, Georgia, for a total of 21.0 
percent.

Comments on this application must 
be received by March 4,1994.

Board of Governors of the Federal Reserve 
System, February 18 ,1994 .
Jennifer J. Johnson,
Associate Secretary o f the Board.
(FR Doc. 94-4285 Filed 2-24-94; 8:45 am] 
BILUNG CODE 6210-01-F

First Chicago Corporation; Application 
to Engage in Certain Nonbanking 
Activities

First Chicago Corporation, Chicago, 
Illinois (Applicant), has applied 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) (BHC Act) and § 225.23 of 
the Board’s Regulation Y (12 CFR 
225.23), to engage d e novo through its 
wholly owned subsidiary, First Chicago 
Capital Markets, Inc., Chicago, Illinois 
(Company), in the following nonbanking 
activities:

1. Underwriting and dealing in, to a 
limited extent, all types of debt 
securities, including sovereign debt 
securities, municipal revenue bonds, 
mortgage-related securities, consumer 
receivable-related securities.

commercial paper, corporate debt 
securities, convertible debt securities, 
and debt securities issued by a trust or 
other vehicle secured by or representing 
interests in debt obligations;

2. Acting as agent in the private 
placement of all types of securities, and 
providing related advisory services;

3. Purchasing and selling all types of 
securities as a “riskless principal” on 
the order of customers;

4. Providing full-service securities 
brokerage services, pursuant to § 
225.25(b)(15)(ii) of Regulation Y;

5. Providing financial and transaction 
advice regarding the structuring and 
arranging of swaps, caps, and similar 
transactions relating to interest rates, 
currency exchange rates or prices, and 
economic and financial indices, and 
similar transactions, pursuant to § 
225.25(b)(4)(vi)(A)(2) of Regulation Y; 
and

6. Providing financial and transaction 
advice regarding the structuring and 
arranging of swaps, caps, and similar 
transactions relating to commodity 
prices and commodity indices, and 
similar transactions.

Applicant seeks approval to conduct 
the proposed activities throughout the 
United States.
Closely B elated  to Banking Standard

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity “which the Board after due 
notice and opportunity for hearing has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be 
a proper incident thereto.” In 
determining whether a proposed 
activity is closely related to banking for 
purposes of the BHC Act, the Board 
considers, inter a lia , the matters set 
forth in N ational Courier A ssociation v. 
Board o f  Governors o f  the Federal 
Reserve System, 516 F.2d 1229 (D.C. Cir. 
1975). These considerations are:

(1) Whether banks generally have in 
fact provided the proposed services;

(2) Whether banks generally provide 
services that are operationally or 
functionally so similar to the proposed 
services as to equip them particularly 
well to provide the proposed services; 
and

(3) Whether banks generally provide 
services that are so integrally related to 
the proposed services as to require their 
provision in a specialized form. S ee 516
F.2d at 1237. In addition, the Board may 
consider any other basis that may 
demonstrate that the activity has a 
reasonable or close relationship to 
banking or managing or controlling
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banks. Board Statem ent Regarding 
Regulation Y, 49 FR 806 (1984).

Applicant states that the Board 
previously has determined by regulation 
that certain of the proposed activities, 
when conducted within the limitations 
established by the Board in its 
regulations and in related 
interpretations and orders, are closely 
related to banking for purposes of 
section 4(c)(8) of the BHC Act. See 12 
CFR 225.25(b)(4) and (15) (certain 
investment and financial advisory 
services and full-service brokerage 
activities).

Applicant also maintains that the 
Board previously has determined by 
order that several of the other proposed 
activities, when conducted within the 
limitations established by the Board in 
its previous orders, are closely related to 
banking, and, where applicable, 
consistent with section 20 of the Glass- 
Steagall Act (12 U.S.C. 377). See, e.g.,
J.P. Morgan Gr Co. Incorporated, et al.,
75 Federal Reserve Bulletin 192 (1989), 
a ffd  sub nom . Securities Industries 
A ss’n v . Board o f Governors o f the 
Federal Reserve System, 900 F.2d 360 
(D.C. Cir. 1990), Order Approving 
M odifications to the Section 20 Orders, 
75 Federal Reserve Bulletin 751 (1989), 
Order Approving M odifications to the 
Section 20 Orders, 79 Federal Reserve 
Bulletin 226 (1993), and Supplem ent to 
Order Approving M odifications to 
Section 20 Orders, 79 Federal Reserve 
Bulletin 360 (1993) (underwriting and 
dealing activities); and Bankers Trust 
New York Corporation, 75 Federal 
Reserve Bulletin 829 (1989) (private 
placement and riskless principal 
activities).

Applicant maintains that Company 
will conduct the foregoing, previously 
approved activities in conformity with 
the conditions and limitations 
established by the Board in prior cases.

Applicant further states that the 
proposed advisory services relating to 
swaps and other transactions based 
upon commodity prices or commodity 
indices are closely related to banking 
within the meaning of the BHC Act. In 
this regard, Applicant maintains that 
banks currently provide such services, 
and argues, inter a lia , that the New York 
State Banking Department and the 
Office of the Comptroller of the 
Currency have permitted banks under 
their respective jurisdictions to engage 
in these activities, subject to certain 
limitations. S ee Letter from New York 
State Banking Department dated 
November 14,1988; OCC Interpretive 
Letter No. 494 (December 20,1989);
OCC Interpretive Letter No. 507 (May 5, 
1990).

Proper Incident to Banking Standard

In order to approve the proposal, the 
Board must determine that the proposed 
activities to be conducted by Company 
“can reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of 
interests, or unsound banking 
practices.” 12 U.S.C. 1843(c)(8).

Applicant believes that the proposal 
will produce public benefits that 
outweigh any potential adverse effects. 
In particular, Applicant maintains that 
the proposal will enhance competition 
and efficiency. In addition, Applicant 
states that the proposed activities will 
not result in adverse effects such as an 
undue concentration of resources, 
decreased or unfair competition, 
conflicts of interest, or unsound banking 
practices.

In publishing the proposal for 
comment, the Board does not lake a 
position on issues raised by the 
proposal. Notice of the proposal is 
published solely in order to seek the 
views of interested persons on the 
issues presented by the application, and 
does not represent a determination by 
the Board that the proposal meets or is 
likely to meet the standards of the BHC 
Act.

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles,
Secretary, Board of Governors of the 
Federal Reserve System, Washington,
D.C 20551, not later than March 14, 
1994. Any request for a hearing on this 
application must, as required by § 
262.3(e) of the Board’s Rules of 
Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of the 
reasons why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. This 
application may be inspected at the 
offices of the Board of Governors or the 
Federal Reserve Bank of Chicago.

Board of Governors of the Federal Reserve 
System, February 18,1994 .
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 94-4286 Filed 2-24-94; 8:45 am] 
BILLING CODE 6210-01-F

Fleet Financial Group, Inc.,
Providence, Rhode Island; Request for 
an Exemption From Tying Provisions

Fleet Financial Group, Inc., 
Providence, Rhode Island (Fleet), has 
requested, pursuant to section 106(b) of 
the Bank Holding Company Act 
Amendments of 1970 (12 U.S.C. 1971 et 
seq.) (Section 106(b)), that the Board 
grant exemptions to permit Fleet’s 
subsidiary banks (Fleet Banks) to vary 
the consideration charged for a deposit 
account based, in part, on:

(1) A customer’s balance on a credit 
card issued or assumed by Fleet Bank of 
New York, Albany, New York (Fleet- 
NY);i and

(2) A customer’s investment/securities 
balance maintained at Fleet’s 
subsidiary, Fleet Brokerage Securities, 
Inc., Providence, Rhode Island (Fleet 
Brokerage). 2
All products offered as part of these 
arrangements will be separately 
available to customers at market prices.

Section 106(b) permits a bank to fix or 
vary the consideration foj extending 
credit or furnishing services on 
condition or requirement that a 
customer also obtain a traditional bank 
product (loan, discount, deposit or trust 
service) from that bank. However, 
Section 106(b) prohibits a bank from 
engaging in these same activities on 
condition that the customer obtain any 
additional credit or services from any 
affiliate. The Board may, by regulation 
or order, grant exceptions that are not 
contrary to the purposes of the section.

The Fleet Banks currently offer 
customers a deposit service, the Fleet 
One Account, for which the monthly fee 
is waived if a depositor maintains a 
minimum balance in certain products 
offered by the bank. Fleet proposes that 
the Fleet Banks be permitted to take into 
account a customer’s credit card balance 
at Fleet Bank-NY and the investment/ 
securities balance at Fleet Brokerage in 
calculating the required minimum 
balance.

Fleet argues that no anticompetitive 
effects would result from this proposal 
because no Fleet Bank possesses 
sufficient market power in any relevant 
banking market to force a customer to 
purchase any other product or service.
In addition, other significant financial 
institutions compete aggressively with 
the Fleet Banks in these markets and no

1 F lee t has announced its p lan  to consolidate the 
cred it card operations o f the  F lee t Banks in to  Fleet 
B an k-N Y .

2 In  d e te rm in in g  the consideration  charged for the 
deposit acco unt, a F leet B ank also w i l l  consider 
trad itio n a l bank products purchased from  that bank 
and a custom er’s balance in  an  u n a ffllia te d  open- 
end m u tu a l fun d  advised by F lee t Investm ent 
A dvisors , P rovidence, R hode Is land .
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Fleet Bank has the power to exercise a 
dominant influence over any market.

Fleet also argues that the proposal 
will promote competition and will not 
limit the availability of products to 
consumers because the deposit service 
offered by the Fleet Banks, as well as the 
credit cards offered by Fleet Bank-NY 
and the brokerage services offered by 
Fleet Brokerage, will be separately 
available to customers at market prices. 
In this regard, Fleet contends that both 
the market for credit cards and the 
market for retail brokerage services are 
national in scope and very competitive.

Notice of Fleet’s request is published 
solely in order to seek the views of 
interested persons on the issues 
presented by the request and does not 
represent a determination by the Board 
that the request meets or is likely to 
meet the standards of Section 106(b).
The request may be inspected at the 
offices of the Board of Governors.

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, Secretary 
of the Board of Governors of the Federal 
Reserve System, Washington, DC 20551, 
not later than March 25,1994.

Board of Governors of the Federal Reserve 
S ystem , February 18,1994.
Jennifer J. Johnson,
Associate Secretary o f the Board.
(FR  Doc. 94-4287 Filed 2-24-94; 8:45 ami
BILUNG CODE 6210-01-P

Park National Corporation, et al.; 
Acquisitions of Companies Engaged In 
Permissible Nonbanking Activities

The organizations listed in this notice 
have applied under § 225.23(a)(2) or (f) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonhanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it*will also be available for 
inspection at the offices of the Board of 
Governors, Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as

greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be-presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated for the application or the 
offices of the Board of Governors not 
later than March 21,1994.

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 
44101:

1. Park N ational Corporation,
Newark, Ohio; to acquire Scope Leasing, 
Inc., Columbus, Ohio, and thereby 
engage in permissible leasing activities 
pursuant to § 225.25(b)(5) of the Board’s 
Regulation Y.

B. Federal Reserve Bank of Dallas 
(Genie D. Short, Vice President) 2200 
North Pearl Street, Dallas, Texas 75201- 
2272:

1. Baylor B ancshares, Inc., Seymour, 
Texas; to expand the geographic scope 
of the operations of Baylor Mortgage 
Company, Inc., Jeffersonville, Indiana, 
and thereby engage in making, 
acquiring, or servicing loans for itself or 
for others, and in loan marketing and 
advisory services pursuant to § 
225.25(b)(1) of the Board’s Regulation Y, 
These activities will now be conducted 
throughout the State of Texas.

Board of Governors of the Federal Reserve 
System, February 18 ,1994.
Jennifer J. Johnson,
Associate Secretary o f the Board.
(FR Doc. 94-4288 Filed 2-24-94; 8:45 am]
BILUNG CODE 6210-01-F

Buckner Woodford, (V, et al.; Change 
in Bank Control Notices; Acquisitions 
of Shares of Banks or Bank Holding 
Companies

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are

set forth in paragraph 7 of the Act (12 
U.S.C 1817(j)(7)).

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than March 17,1994.

A. Federal Resérve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 
44101:

1. Buckner W oodford, IV, Paris, 
Kentucky; to acquire an additional 0.34 
percent for a total of 9.73 percent; Susan 
Y. Woodford, to acquire 0.34 percent; 
and Buckner Woodford V and Randall
B. Woodford, to each acquire 0.13 
percent of the voting shares of Bourbon 
Bancshares, Inc., Paris, Kentucky, and 
thereby indirectly acquire Bourbon- 
Agricultural Deposit Bank & Trust,
Paris, Kentucky.

B. Federal Reserve Bank of Chicago 
(James A. Bluemle, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690:

1. Jam es L ee Blin, Cedar Rapids, Iowa; 
Gregory August Bruening and Keith 
Bernard Bruening, both of Decorah, 
Iowa; Willis McNeil Bywater and Linda 
Ann Brown Bywater, both of Iowa City, 
Iowa; Willis Wayne Crees, Waterloo, 
Iowa; Collin Wilburn Fritz, Peoria, 
Arizona; Vernon Clare Hoffman, 
Independence, Iowa; William Allan 
Kuehn, Sumner, Iowa; Thomas James 
Sexton, St. Paul, Minnesota; and 
Timothy Andrew Sexton, Randalia, 
Iowa; and Gary Foster Short, 
Independence, Iowa; to acquire 68.35 
percent of the voting shares of 
Independence Bancshares, Inc., 
Independence, Iowa, and thereby 
indirectly acquire Security State Bank, 
Independence, Iowa; and First State 
Bancorporation, Inc., Independence, 
Iowa, and thereby indirectly acquire 
Northwest Security Bank, Sumner,
Iowa.

Board of Governors of the Federal Reserve 
System, February 18 ,1994 .
Jennifer J. Johnson,
Associate Secretary o f the Board.
(FR Doc. 94-4289 Filed 2-24-94; 8:45 ami 
BILLING CODE 6210-01-F
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

Advisory Committees; Notice of 
Meetings

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA’s 
advisory committees.
MEETINGS: The following advisory 
committee meetings are announced:

Anti-Infective Drugs Advisory 
Committee

Date, tim e, and place. March 17 and
18,1994, 8:30 a.m., Plaza Ballroom, 
Holiday Inn, 8777 Georgia Ave., Silver 
Spring, MD.

Type o f m eeting and contact person. 
Open public hearing, March 17,1994, 
8:30 a.m. to 9:30 a.m., unless public 
participation does not last that long; 
closed committee deliberations, 9:30 
a.m. to 4:30 p.m.; open committee 
discussion, March 18,1994, 8:30 a.m. to 
3 p.m.; Ermona B. McGoodwin or Mary 
Elizabeth Donahue, Center for Drug 
Evaluation and Research (HFD-9), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443— 
5455.

G eneral function o f the com m ittee. 
The committee reviews and evaluates 
data relating to the safety and 
effectiveness of marketed and 
investigational human drugs for use in 
infectious and ophthalmic disorders.

A genda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before March 11,1994, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments.

C losed com m ittee deliberations. On 
March 17,1994, the committee will 
review trade secret and/or confidential 
commercial information. This portion of 
the meeting will be closed to permit

discussion of this information (5 U.S.C. 
552b(c)(4))..

Open com m ittee discussion. On 
March 18,1994, the committee will 
discuss new drug applications (NDA’s) 
20-266 and 20—271, Megalone® 
(fleroxacin), Hoffmann-La Roche, Inc., 
tablets and injection, for treatment of 
specific infections.

Ophthalmic Devices Panel of the 
Medical Devices Advisory Committee

Date, tim e, and place. March 21 and
22,1994, 8:30 a.m., Versailles Ballroom 
IV, Holiday Inn, 8120 Wisconsin Ave., 
Bethesda, MD.

Type o f m eeting and contact person. 
Open public hearing, March 21,1994, 
8:30 a.m. to 10 a.m., unless public 
participation does not last that long; 
closed committee deliberations, 10 a.m. 
to 11 a.m.; open committee discussion, 
11 a m. to 5 p.m.; open public hearing, 
March 22,1994, 8:30 a.m. to 10 a.m., 
unless public participation does not last 
that long; open committee discussion,
10 a.m. to 5 p.m.; Daniel W. C. Brown, 
Center for Devices and Radiological 
Health (HFZ-460), Food and Drug 
Administration, 1390 Piccard Dr., 
Rockville, MD 20850, 301-594-1744.

G eneral function o f the com m ittee. 
The committee reviews and evaluates 
data on the safety and effectiveness of 
marketed and investigational devices 
and makes recommendations for their 
regulation.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before March 4,1994, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments.

Open com m ittee discussion. On 
March 21,1994, the committee will 
discuss general issues relating to the 
review of premarket approval 
applications (PMA’s) for 
phototherapëutic keratectomy excimer 
lasers. There will be brief updates on 
surgical/laser issues. On March 22,
1994, the committee will: (1) Hear 
presentations and have discussions on 
labeling issues regarding the “A” 
constant for power calculation for 
intraocular lenses; (2) be provided with 
an update on the status of daily wear 
contact lens reclassification; (3) discuss 
the comments received on the 
November 1993 guidance entitled

“Premarket Notification (510(k)) 
Guidance Document for Daily Wear 
Contact Lenses”; and (4) be provided 
with an update on policy initiatives on 
contact lenses. In addition, the period 
for public comment on the November 
1993 guidance has been extended until 
February 15,1994.

C losed com m ittee deliberations. The 
committee may discuss trade secret and/ 
or confidential commercial information 
relevant to PMA’s for contact lenses, 
surgical and diagnostic devices, or 
intraocular lenses. This portion of the 
meeting will be closed to permit 
discussion of this information (5 U.S.G 
552b(c)(4)).

Each public advisory committee 
meeting listed above may have as many 
as four separable portions: (1) An open 
public hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. The dates and times reserved 
for the separate portions of each 
committee meeting are listed above.

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1 hour time limit for 
an open public hearing represents a 
minimum rather than a maximum time 
for public participation, and an open 
public hearing may last for whatever 
longer period the committee 
chairperson determines will facilitate 
the committee’s work.

Public hearings are subject to FDA’s 
guideline (subpart C of 21 CFR part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR part 
14. Under 21 CFR 10.205, 
representatives of the electronic media 
may be permitted, subject to certain 
limitations, to videotape, film, or 
otherwise record FDA’s public 
administrative proceedings, including 
presentations by participants.

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 

.in  this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting.

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either orally
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or in writing, prior to the meeting. Any 
person attending the hearing who does 
not in advance of the meeting request an 
opportunity to speak will be allowed to 
make an oral presentation at the 
hearing’s conclusion, if time permits, at 
the chairperson’s discretion.

The agenda* the questions to be 
addressed by the committee, and a 
current list of committee members will 
be available at the meeting location on 
the day of the meeting.

Transcripts of the open portion of the 
meeting may be requested in writing 
from the Freedom of Information Office 
(HFI-35), Food and Drug 
Administration, rm. 12A-16, 5600 
Fishers Lane, Rockville, MD 20857, 
approximately 15 working days after the 
meeting, at a cost of 10 cents per page. 
The transcript may be viewed at die 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
rm. 1-23,12420 Parklawn Dr.,
Rockville, MD 20857, approximately 15 
working days after the meeting, between 
the hours of 9 a.m. and 4 p.m., Monday 
through Friday. Summary minutes of 
the open portion of the meeting may be 
requested in writing from the Freedom 
of Information Office (address above) 
beginning approximately 90 days after 
the meeting.

The Commissioner has determined for 
the reasons stated that those portions of 
the advisory committee meetings so 
designated in this notice shall be closed. 
The Federal Advisory Committee Act 
(FACA) (5 U.S.C. app. 2 ,10(d)), permits 
such closed advisory committee 
meetings in certain circumstances.
Those portions of a meeting designated 
as closed, however, shall be closed for 
the shortest possible time, consistent 
with the intent of the cited statutes.

The FACA, as amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion involves 
a trade secret; commercial or financial 
information that is privileged or 
confidential; information of a personal 
nature, disclosure of which would be a 
clearly unwarranted invasion of 
personal privacy; investigatory files 
compiled for law enforcement purposes; 
information the premature disclosure of 
which would be likely to significantly 
frustrate implementation of a proposed 
agency action; and information in 
certain other instances not generally 
relevant to FDA matters.

Examples of portions of FDA advisory 
committee meetings that ordinarily may 
be closed, where necessary and in 
accordance with FACA criteria, include 
the review, discussion, and evaluation 
of drafts of regulations or guidelines or 
similar preexisting internal agency 
documents, but only if their premature

disclosure is likely to significantly 
frustrate implementation of proposed 
agency action; review of trade secrets 
and confidential commercial or 
financial information submitted to the 
agency; consideration of matters 
involving investigatory files compiled 
for law enforcement purposes; and 
review of matters, such as personnel 
records or individual patient records, 
where disclosure would constitute a 
clearly unwarranted invasion of 
personal privacy.

Examples of portions of FDA advisory 
committee meetings that ordinarily shall 
not be closed include the review, 
discussion, and evaluation of general 
preclinical and clinical test protocols 
and procedures for a class of drugs or 
devices; consideration of labeling 
requirements for a class of marketed 
drugs or devices; review of data and 
information on specific investigational 
or marketed drugs and devices that have 
previously been made public; 
presentation of any other data or 
information that is not exempt from 
public disclosure pursuant to the FACA, 
as amended; and, deliberation to 
formulate advice and recommendations 
to the agency on matters that do not 
independently justify closing.

This notice is issued under section 
10(a)(1) and (2) of the Federal Advisory 
Committee Act (5 U.S.C. app. 2), and 
FDA’s regulations (21 CFR part 14) on 
advisory committees.

Dated: February 17 ,1994.
Jane E. Henney,
Deputy Commissioner fo r Operations.
[FR Doc. 94-4290  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4160-01-f

Advisory Committees; Notice of 
Meetings

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA’s 
advisory committees.
MEETING: The following advisory 
committee meetings are announced:

Endocrinologic and Metabolic Drugs 
Advisory Committee

Date, tim e, and p lace. March 18,
1994, 8 a.m., conference rms. D and E,

Parklawn Bldg., 5600 Fishers Lane, 
Rockville, MD.

Type o f m eeting and contact person. 
Open public hearing, 8 a.m. to 9 a.m., 
unless public participation does not last 
that long; open committee discussion, 9
a.m. to 5 p.m.; Igor Cemy, Center for 
Drug Evaluation and Research (HFD-9), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-443-5455.

General function o f the com m ittee.
The committee reviews and evaluates 
data on the safety and effectiveness of 
marketed and investigational human 
drugs for use in endocrine and 
metabolic disorders.

Agenda—Open pu blic hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before March 3,1994, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments.

Open com m ittee discussion. The 
committee will discuss new drug 
application (NDA) 20-357, metformin 
hydrochloride, Glucophage®, Lipha 
Pharmaceuticals, for use as an adjunct 
to the diet to lower blood glucose in 
patients with noninsulin-dependent 
diabetes mellitus whose hyperglycemia 
cannot be satisfactorily managed by diet 
alone.

Blood Products Advisory Committee

Date, tim e, and place. March. 24 and
25,1994, 8:30 a.m., Holiday Inn, Silver 
Spring Plaza, Plaza Ballroom, 8777 
Georgia Ave., Silver Spring, MD.

Type o f  m eeting and contact person. 
Open committee discussion, March 24, 
1994, 8:30 a.m. to 10 a.m.; open public 
hearing, 10 a.m. to 10:30 a.m., unless 
public participation does not last that 
long; open committee discussion, 10:30
a.m. to 1:30 p.m.; open public hearing, 
1:30 p.m. to 2 p.m., unless public 
participation does not last that long; 
open committee discussion, 2 p.m. to 4 
p.m.; open public hearing, 4 p.m. to 4:30 
p.m., unless public participation does 
not last that long; open committee 
discussion, March 25,1994, 8:30 a.m. to 
10 a.m.; open public hearing, 10 a.m. to 
10:30 a.m., unless public participation 
does not last that long; open committee 
discussion 10:30 a.m. to 2 p.m,; open 
public hearing, 2 p.m. to 2:30 p.m., 
unless public participation does not last 
that long; Linda A. Smallwood, Center
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for Biologies Evaluation and Research 
(HFM-300), Food and Drug 
Administration, 1401 Rockville Pike, 
Bethesda, MD 20852-1448, 301-594- 
6700.

General function o f the committee. 
The committee reviews and evaluates 
data on the safety and effectiveness, and 
appropriate use of blood products 
intended for use in the diagnosis, 
prevention, or treatment of human 
diseases.

Agendar—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before March 14,1994, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments.

Open committee discussion. On 
March 24,1994, the committee will: (1) 
Review and discuss issues relevant to 
the impact of use of virus inactivated 
plasma; (2) hear a summary discussion 
on the workshop on red cell substitutes;
(3) discuss an addendum to the points 
to consider document; and (4) hear 
presentations on the product license 
application for Rho (D) Immune 
Globulin Intravenous (Human), , 
WinRho, Winnipeg Rh Institute, Inc. On 
March 25,1994, the committee will hear 
a summary discussion of the workshop 
on validation of blood establishment 
computer systems and a followup 
review of the FDA contract on 
increasing the safety of the blood supply 
by screening donors more effectively.

Cardiovascular and Renal Drugs 
Advisory Committee

Date, time, and place. March 24 and 
25,1994,8:30 a.m., conference rms. D 
and E, Parklawn Bldg., 5600 Fishers 
Lane, Rockville, MD.

Type of meeting and contact person. 
Open public hearing, March 24,1994, 
8:30 a.m. to 9:30 a.m., unless public 
participation does not last that long; 
open committee discussion, 9:30 a.m. to 
5 p.m.; open committee discussion, 
March 25,1994,8:30 a.m. to 5 p.m.;
Joan C. Standaert, Center for Drug 
Evaluation and Research (HFD-110), 
419-259-6211, or Valerie M. Mealy, 
Advisors and Consultants Staff (HFD-9), 
301-443-4695, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857.

General function of the committee.
The committee reviews and evaluates

data on the safety and effectiveness of 
marketed and investigational human 
drugs for use in cardiovascular and 
renal disorders.

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
confect person before March 15,1994, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments.

Open committee discussion. On 
March 24,1994, the committee will 
discuss new drug application (NDA) 20— 
390 (vesnarinone), Arkin®, Otsuka 
America Pharmaceutical, for congestive 
heart failure, and NDA 19-151/ S-002 
(propafenone), Rythmol®, Knoll 
Pharmaceuticals, for prophylaxis of 
paroxysmal supraventricular 
tachycardia and paroxysmal atrial 
fibrillation and flutter. On March 25, 
1994, the committee will discuss 
product license application (PLA)1048, 
supplement 93-0889 (alteplase 
recombinant), Activase®, Genentech, 
Inc., for a new accelerated dose regimen.

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above.

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1 hour time lim it for 
an open public hearing represents a _ 
minimum rather thaw  a m axim u m  time 1 
for public participation, and an open 
public hearing may last for whatever 
longer period the committee 
chairperson determines will facilitate 
the committee’s work.

Public hearings are subject to FDA’s 
guideline (subpart C of 21 CFR part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR part

14. Under 21 CFR 10.205, 
representatives of the electronic media 
may be permitted, subject to certain 
limitations, to videotape, film, or 
otherwise record FDA's public 
administrative proceedings, including 
presentations by participants.

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting.

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either orally 
or in writing, prior to the meeting. Any 
person attending the hearing who does 
not in advance of the meeting request an 
opportunity to speak will be allowed to 
make an oral presentation at the 
hearing’s conclusion, if time permits, at 
the chairperson’s discretion.

The agenda, the questions to be 
addressed by the committee, and a 
current list of committee members will 
be available at the meeting location on 
the day of the meeting.

Transcripts of the open portion of the 
meeting may be requested in writing 
from the Freedom of Information Office 
(HFI-35), Food and Drug 
Administration, rm. 12A-16, 5600 
Fishers Lane, Rockville, MD 20857, 
approximately 15 working days after the 
meeting, at a cost of 10 cents per page. 
The transcript may be viewed at the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
rm. 1-23,12420 Parklawn Dr.,
Rockville, MD 20857, approximately 15 
working days after the meeting, between 
the horns of 9 a.m. and 4 p.m., Monday 
through Friday. Summary minutes of 
the open portion of the meeting may be 
requested in writing from the Freedom 
of Information Office (address above) 
beginning approximately 90 days after 
the meeting.

This notice is issued under section 
10(a)(1) and (2) of the Federal Advisory 
Committee Act (5 U.S.C. app. 2), and 
FDA’s regulations (21 CFR part 14) on 
advisory committees.

Dated: February 17,1994.
Jane E. Kenney,
Deputy Commissioner fa r Operations.
(FR Doc. 94-4291 Filed 2-24-94; 8:45 am] 
BILUNG CODE 4164-01-F
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Food and Drug Administration 
Workshop for the Compressed Medical 
Gas Industry; Notice of Public 
Workshop

AGENCY: Food and Drug Administration, 
HHS.
ACTION: N otice of public workshop.

SUMMARY: The Food and Drug 
Administration (FDA), Southwest 
Region Small Business Assistance 
Program, the Center for Drug Evaluation 
and Research, and the Office of Small 
Business, Scientific and Trade Affairs 
are sponsoring a public workshop on 
FDA requirements and guidelines that 
apply to the compressed medical gas 
industry. This workshop is designed to 
assist the industry in complying with 
and conforming to legal requirements 
and guidelines for manufacturing and 
repacking medical gases.
DATES: The public w orkshop will be 
held on April 8 ,1 9 9 4 , 8  a.m . to 4 p.m.

ADDRESSES: The public workshop will 
be held at the Clarion Hotel (formerly 
Lincoln Plaza), 4445 North Lincoln 
Blvd., Oklahoma City, OK.
FOR FURTHER INFORMATION CONTACT: 
Marie Falcone, Southwest Region Small 
Business Assistance Program, Food and 
Drug Administration, 7920 Elmbrook 
Dr , suite 102, Dallas, TX 75247, 214- 
655-8100 (ext. 128) or Office of Small 
Business, Scientific and Trade Affairs 
(HF-50), Food and Drug 
Administration, rm. 15—6l, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
6776.

Those persons interested in attending 
this meeting should FAX their 
registration to 405—273—5086, including 
name, firm name, address, and 
telephone number. There is no 
registration fee for this workshop, but 
advance registration is required. Space 
is limited and all interested parties are 
encouraged to register early.
SUPPLEMENTARY INFORMATION: FDA’s 
inspectional history of the compressed 
medical gas industry shows that a high 
percentage of medical gas firms are 
unaware of applicable regulations and 
guidelines or are not operating in 
compliance with or conformance to 
applicable requirements or guidelines. 
This workshop is designed to assist the 
medical gas industry and is free of 
charge to attendees.

D ate d : F e b ru a ry  1 7 , 1 9 9 4 .

Michael R. Taylor, •
Deputy Commissioner fo r Pol icy
[FR  D o c . 9 4 - 4 2 4 2  F i le d  2 - 2 4 - 9 4 ;  8 :4 5  a m ]

BILLING CODE 4160-01-F

Administration for Children and 
Families

Notice of Meeting of the Interagency 
Committee on Developmental 
Disabilities
AGENCY: Administration on 
Developmental Disabilities, ACF,
DHHS.
ACTION: Notice of meeting.

SUMMARY: The Interagency Committee 
on Developmental Disabilities (ICDD) 
was established in 1984 by Section 
108(b) of the Developmental Disabilities 
Assistance and Bill of Rights Act of 
1984 (42 U.S.C. 6007 [b]) to “meet 
regularly to coordinate and plan 
activities by Federal departments and 
agencies for persons with 
developmental disabilities.” In 1990, 
the Act was amended to provide that the 
meetings be open to the public and that 
a notice of the meeting be published in 
the Federal Register. Under Section 
107(c)(1)(E) of the Developmental 
Disabilities Assistance and Bill of Rights 
Act (42 U.S.C. 6006(c)(1)(E)), the 
Secretary must annually report on “the 
accomplishments of the interagency 
committee in comparison to the goals 
and objectives of such committee.” The 
ICDD is chaired by the Assistant 
Secretary for Special Education and 
Rehabilitative Services and the 
Commissioner of the Administration on 
Developmental Disabilities.
MISSION AND GOALS: The mission of the 
ICDD is to promote the collaboration of 
appropriate Federal departments and 
agencies to improve the effectiveness of 
Federal programs in assisting persons 
with developmental disabilities to 
achieve their maximum potential 
through increased independence, 
productivity, and integration into the 
community and in such other ways that 
assist people with developmental 
disabilities to attain a more normalized 
and higher quality of life.

The ICDD has adopted the following 
goals:

• The exchange information on 
Federal activities that affect people with 
developmental disabilities so that each 
agency is able to utilize this information 
in managing and directing its programs;

• To identify the needs of people 
with developmental disabilities and 
barriers to achieving the goals of the 
Developmental Disabilities Act and to 
recommend solutions for meeting these 
needs and removing these barriers. .

• To establish coordinated planning, 
when appropriate, for activities that are 
complementary or similar;

• To stimulate joint activities (e.g., 
joint research, joint development of

policies and regulations, joint 
demonstration or evaluation projects) 
among the affected Federal agencies.

The ICDD presently meets three times 
a year. The meeting is open to the 
public.
DATES: Friday, March 11,1994, from 2 
p.m. to 4 p.m.
ADDRESSES: Auditorium of the Hubert 
H. Humphrey Building, 200 
Independence Avenue SW., 
Washington, DC 20201.
FOR FURTHER INFORMATION CONTACT: 
April Waugh, room 35 ID, Hubert H. 
Humphrey Building, 200 Independence 
Avenue SW., Washington, DC 20201 
(202) 690-6120.
SUPPLEMENTARY INFORMATION: At the 
meeting the ICDD will discuss: (1) 
Future direction and collaboration of 
the ICDD; (2) Health care reform and its 
impact on disabilities; (3) Leadership 
and diversity initiatives.

A sign language interpreter will be 
present at the meeting.

D a te d : F e b r u a r y  1 ,1 9 9 4 .

Bob W ill iams,
Commissioner, Administration on 
Developmental Disabilities.
[F R  D o c . 9 4 - 4 2 5 9  F i le d  2 - 2 4 - 9 4 ;  8 :4 5  a m ]  

BILLING CODE 4184-01-M

Food and Drug Administration

Food and Drug Industry Exchange 
Meeting Concerning the Biologies 
Industry; Notice of Public Meetings
AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice of public meetings.

SUMMARY: The Food and Drug 
Administration’s (FDA’s), Atlanta 
District Office, Center for Biologies 
Evaluation and Research, and Office of 
Small Business, Scientific and Trade 
Affairs are cosponsoring public 
meetings with all persons involved in 
the blood bank, plasmapheresis, and 
associated laboratory industries. These 
meetings are intended to provide an 
exchange of information between FDA 
and the biologies industry on Critical 
areas in which problems have been 
observed. Two meetings of comparable 
content will be held.
DATES: The industry exchange meetings 
will be held on Tuesday, March 8,1994, 
from 8 a.m. to 5 p.m. in Savannah, GA, 
and on Thursday, April 12,1994, from 
8 a.m. to 5 p.m. in Charlotte, NC. 
Registration is required.
ADDRESSES: The industry exchange 
meetings will be held at the following 
locations:

March 8,1994: The Radisson Plaza



9 2 2 2 Federal Register /  VoL 59, No, 38 / Friday, February 25, 1994 / Notices

Hotel, 100 General McIntosh BlvcL, 
Savannah, GA.

April 12,1994: The Radisson Plaza 
Hotel, Two Nations Bank Plaza, 101 
South Tryon S t ,  Charlotte, NC.

FOR FURTHER INFORMATION CONTACT:
Dawn Todd or Barbara Carmichael, 

Investigations Branch, Food and 
Drug Administration, 50 Eighth St. 
NE., Atlanta, GA 30309, 404-347- 
3218 or FAX 404-347-1913, or

Jeanne White or Sharon Schneider, 
Office of Small Business, Scientific 
and Trade Affairs, Food and Drug 
Administration (HF-51), 5600 
Fishers Lane, Rockville, MD 20857, 
301-443-6776.

Those persons interested in attending 
either of these meetings should FAX 
their registration including name, firm 
name, address, and telephone number to 
Barbara Carmichael, registration 
coordinator at 404-347-1913. There is 
no registration fee but advance 
registration is required. Space is limited 
and all interested parties are encouraged 
to register early.
SUPPLEMENTARY INFORMATION: The 
purpose of these workshops is to 
provide the biologies industry with 
information regarding regulations and 
policies, as well as to provide an 
opportunity to hear and address 
concerns from persons involved in the 
biologies industry. Topics to be 
highlighted include current issues in 
blood banking, error and accident 
reporting, testing, computers, and 
recalls.

Dated: February 17 ,1994.
M ichael R. Taylo r,
Depu ty Commissioner for Policy.
(FR Doc 94-4243 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4160-01-F

Food and Drug Administration 
Requirements for the Tanning Salon 
Operator; Notice of Public Workshop

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice of public workshop.

SUMMARY: The Food and Drug 
Administration (FDA), Southwest 
Region Small Business Assistance 
Program, Kansas District Office, Center 
for Devices and Radiological Health, 
and Office of Small Business, Scientific 
and Trade Affairs are sponsoring a 
public workshop on FDA requirements 
for tanning salon operators. This 
workshop is designed to assist tanning 
salon operators in understanding FDA 
and State requirements for certain types 
of UV products, compatibility, approved

eye protection, exposure schedules, and 
medical use bulbs.
DATES: The public workshop will be 
held on March 28,1994, 7:30 a.m. to 4 
p.m.
ADDRESSES: The public workshop will 
be held at the Doubletree Hotel, 101100 
College BlvcL, Overland Park, KS.
FOR FURTHER INFORMATION CONTACT: 
Stephanie Donnelly or Erinn Williams, 
Southwest Region Small Business 
Assistance Program, Food and Drug 
Administration, 7920 Elmbrook Dr., 
suite 102, Dallas, TX 75247,214-655- 
8100 (ext. 128) or Office of Small 
Business, Scientific and Trade Affairs, 
Food and Drug Administration (HF-50), 
rm. 15-61, 5600 Fishers Lane, Rockville, 
MD 20857, 301-443-6776.

Those persons interested in attending 
this meeting should FAX their 
registration to 214-655-8130, including 
name, firm name, address, and 
telephone number. There is no 
registration fee for this workshop, but 
advance registration is required. Space 
is limited and all interested parties are 
encouraged to register early. 
SUPPLEMENTARY INFORMATION: FDA’s 
inspectional history of the industry 
shows that a high percentage of tanning 
salon operators are unaware of 
applicable regulations and guidelines or 
that tanning salon devices are not in 
compliance with applicable 
requirements. This workshop is 
designed to assist the tanning salon 
operator and is free of charge to 
attendees.

Dated: February 17 ,1994.
M ichael R. Taylor,
Deputy Commissioner for Policy.
(FR Doc. 94-4244 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4160-01-F

Indian Health Service

Availability of Funds for Loan 
Repayment Program for Repayment of 
Health Professions Educational Loans

AGENCY: Indian Health Service, HHS. 
ACTION: Notice.

SUMMARY: The Indian Health Service 
(IHS) announces that approximately 
$11,000,000 in funds for fiscal year (FY) 
1994 are available for the repayment of 
health professions educational loans 
(undergraduate and graduate) in return 
foT full-time clinical service in Indian 
health programs. This program is 
authorized by section 108 of the Indian 
Health Care Improvement Act as 
amended, 25 U.S.C. 1601 et seq. 
Through this notice, the IHS invites 
potential applicants to request an

application for participation in the Loan 
Repayment Program. The IHS estimates 
that approximately 200 loan repayment 
awards may be made with this funding. 
DATES: Applications for the FY 1994 
Program will be accepted and evaluated 
monthly beginning 30 days after 
publication of this notice but not earlier 
than January 14,1994 and will continue 
each month thereafter until all funds are 
exhausted. Subsequent monthly 
deadline dates are scheduled for Friday 
of the second full week of each month. 
Notice of awards will be mailed on the 
last working day of each month.

Applicants selected for participation 
in the FY 1994 program cycle will be 
expected to begin their service period 
no later than September 30,1994.

Applicants shall be considered as 
meeting the deadline if they are either

1. Received on or before the deadline 
date; or

2. Sent on or before the deadline date. 
(Applicants should request a legibly 
dated U.S. Postal Service postmark or 
obtain a legibly dated receipt from a 
commercial carrier or U.S. Postal 
Service. Private metered postmarks shall 
not be acceptable as proof of timely 
mailing.)

Applications received after the 
monthly closing date will be held for 
consideration in the next monthly 
funding cycle. Applicants who do not 
receive funding by September 30,1994 
will be notified in writing.
FORM TO BE USED FOR APPLICATION: 
Applications will be accepted only if 
they are submitted on the form entitled 
“Application for the Indian Health 
Service Loan Repayment Program,” 
identified with the Office of 
Management and Budget approval 
number of OMB #0917-0014 (expires 
02/28/96).
ADDRESSES: Application materials may 
be obtained by calling or writing to the 
address below. In addition, completed 
applications should be returned to: IHS 
Loan Repayment Program, 12300 
Twinbrook Parkway—suite 100, 
Rockville, Maryland 20852, PH: 301/ 
443-3396 (between 8 a.m. and 5 p.m. 
(EST) Monday through Friday, except 
Federal holidays].
FOR FURTHER INFORMATION CONTACT: 
Please address inquiries to Mr. Charles 
Yepa, LRP Section Chief, IHS Loan 
Repayment Program, Twinbrook Metro 
Plaza—suite 100,12300 Twinbrook 
Parkway, Rockville, Maryland 20852, 
PH: 301/443-3396 (between 8 a.m. and 
5 p.m. (EST) Monday through Friday, 
except Federal holidays], 
SUPPLEMENTARY INFORMATION Section 
108 of the Indian Health Care 
Improvement Act as amended by Public
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Law 100-713 and 102—573, authorizes 
the IHS Loan Repayment Program and 
provides in pertinent part as follows:

The Secretary, acting through the Service, 
s h a ll establish a program to be known as the 
Indian Health Service Loan Repayment 
P ro g ra m  (hereinafter referred to as the “Loan 
R e p a y m e n t Program”) in order to assure an 
a d e q u a te  supply of trained health 
p ro fe s s io n a ls  necessary to maintain 
accreditation o f, and provide health care 
serv ic e s  to Indians through, Indian health 
p ro g ra m s.

“Health Profession” means family 
medicine, internal medicine, pediatrics, 
g e r ia tr ic  medicine, obstetrics and gynecology, 
podiatric medicine, nursing, public health 
nursing, dentistry, psychiatry, osteopathy, 
o p to m e try , pharmacy, psychology, public 
h e a lth , social work, marriage and family 
th e ra p y , chiropractic medicine, 
environmental health and engineering and 
a ll ie d  health professions.

Osteopathic physicians (D.O.) may be 
funded regardless of specialty, provided 
that the IHS has a need for that 
specialty. Allopathic physicians (M.D.) 
may be funded only if they are board 
certified/eligible in family medicine, 
internal medicine, pediatrics, geriatric 
medicine, obstetrics and gynecology and 
psychiatry.

For the purposes of this program, the 
term “Indian health program” is defined 
in section 108(a)(2)(A), as follows:
* * * any health program or facility funded, 
in whole or in part, by the IHS for the benefit 
of American Indians and Alaska Natives and 
administered:

a. Directly by the service; or
b. By any Indian tribe or tribal or Indian 

organization pursuant to a contract under:
(1) The Indian Self-Determination Act; or
(2) Section 23 of the Act of April 30,1908, 

(25 U.S.C. 47), popularly known as the Buy 
Indian Act; or

(3) By an urban Indian organization 
pursuant to Title V of this act.

Applicants may sign contractual 
agreements with the Secretary for 2 
years. The IHS will repay all or a 
portion of the applicant’s health 
professions educational loans 
(undergraduate and graduate) for tuition 
expenses and reasonable educational 
and living expenses in amounts up to 
$30,000 per year for each year of 
contracted sendee to be made in annual 
payments to the participant for the 
purpose of repaying his/her outstanding 
health professions educational loans. 
Repayment of health professions 
educations loans will be made to the 
participant within 120 days after the 
participant’s entry on duty has been 
confirmed by the IHS. The Secretary 
must approve the contract before the 
disbursement of loan repayments can be 
made to the participant.

Participantffdvill oe required to fulfill 
their contract service agreements

through full-time clinical practice at an 
Indian health program site determined 
by the Secretary. Loan repayment sites 
are characterized by physical, cultural, 
and professional isolation, and have 
histories of frequent staff turnover. All 
Indian health program sites are annually 
prioritized by discipline, based on need 
or vacancy by the Agency.

All health professionals will receive 
up to $30,000 per year, regardless of 
their length of contract. Where 
payments under the Loan Repayment 
Program result in an increase in Federal 
income tax liability, the IHS will pay up 
to 31 percent of the participant’s total 
loan repayments to the Internal Revenue 
Service on the participant’s behalf for 
all or part of the increased tax liability 
of the participant.

Pursuant to Section 108 (b), to be 
eligible to participate in the Loan 
Repayment Program an individual must:

(1) A. be enrolled:
(1) In a course of study or program in 

an accredited institution, as determined 
by the Secretary, within any state and be 
scheduled to complete such course of 
study in the same year such individual 
applies to participate in the Loan 
Repayment Program. (The term “State” 
includes, in addition to several States, 
only the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the Virgin Islands, Guam, 
American Samoa, the Federated States 
of Micronesia, the Republic of the 
Marshall Islands, and the Republic of 
Palau); or

(ii) In an approved graduate training 
program in a health profession; or

B. Have a degree in a health 
profession and a license to practice; 
AND

(2) A. Be eligible for, or hold an 
appointment as a Commissioned Officer 
in the Regular or Reserve Corps of the 
Public Health Service, or

B. Be eligible for selection for civilian 
service in the Regular or Reserve Corps 
of the Public Health Service; or

C. Meet the professional standards for 
civil service employment in the IHS; or

D. Be employed in an Indian health 
program without service obligation;
AND

(3) Submit to the Secretary an 
application and contract to the Loan 
Repayment Program; AND

(4) Sign and submit to the Secretary, 
a written contract agreeing to accept 
repayment of health professions 
educational loans and to serve for the 
applicable period of obligated service in 
a priority site as determined by the 
Secretary; AND

(5) Sign an affidavit attesting to the 
fact that they have been informed of the

relative merits of the U.S. Public Health 
Service Commissioned Corps and the 
Civil Service as employment options.

Upon approval of the applicant for 
participation in the Loan Repayment 
Program, the applicant will receive 
confirmation of his/her loan repayment 
award and the duty site at which he 'she 
will serve his/her loan repayment 
obligation.

The IHS has identified the positions 
in each Indian health program for which 
there is a need or vacancy and ranked 
those positions in order of priority by 
developing discipline specific 
prioritized lists of sites. Ranking criteria 
for these sites include the following:

• Historically critical shortages 
caused by frequent staff turnover

• Current unmatched vacancies in a 
Health Profession Discipline

• Projected Vacancies in a Health 
Profession Discipline

• Ensuring that the staffing needs of 
Indian health programs administered by 
an Indian tribe or tribal or health 
organization receive consideration on an 
equal basis with programs that are 
administered directly by the Service; 
and

• Giving priority to vacancies in 
Indian health programs that have a need 
for health professionals to provide 
health care services as a result of 
individuals having breached Loan 
Repayment Program contracts entered 
into under this section. Consistent with 
this priority ranking, in determining 
which applications to approve and 
which contracts to accept, the IHS will 
give priority to applications made by 
American Indians and Alaska Natives 
and to individuals recruited through the 
efforts of Indian tribes or tribal or Indian 
organizations.

• With respect to priorities among the 
various health professions, the statute 
requires that of the total amount 
appropriated for Fiscal Year 1994 for 
loan repayment contracts, not less than 
25 percent be provided to applicants 
who are nurses, nurse practitioners, or 
nurse mid wives and not less than 10 
percent be provided to applicants who 
are mental health professionals (other 
than nurses, nurse practitioners, or 
nurse midwives). This requirement does 
not apply if the number of applications 
from these two groups, respectively, is 
not sufficient to meet the requirement.

• Subject to the above statutory 
priority for nurses and mental health 
practitioners, the IHS will give priority 
in funding among health professionals 
to physicians in the following priority 
specialties: Anesthesiology, emergency 
room medicine, general surgery, 
obstetrics/gynecology, ophthalmology, 
orthopedic surgery, otolaryngology/
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otorhinolaryngol, psychiatry and 
radiology.

The following factors are equal in 
weight when applied, and are applied 
when all other criteria are equal and a 
selection must be made between 
applicants. One or all of the following 
factors may be applicable to an 
applicant, and the applicant who has 
the most of these factors, all other 
criteria equal, would be selected.

• An applicant’s length of current 
employment in the IHS, tribal or urban 
program.

• Availability for service earlier than 
other applicants (first come, first 
served); and

• Date the individual’s application 
was received.

Any individual who enters this 
program and satisfactorily completes his 
or her obligated period of service may, 
apply to extend the contract on a year- 
by-year basis as determined by the IHS, 
at the maximum amount up to $30,000 
per year and additional 31 percent for 
Federal Withholding. If funds are 
available, the maximum amount will be 
funded in this manner and will not 
exceed the total of the individual’s 
outstanding eligible health professions 
educational loans.

Any individual who owes an 
obligation for health professional 
service to the Federal Government or to 
a State or other entity under an 
agreement with such State or other 
entity is not eligible for the Loan 
Repayment Program unless such an 
obligation will be completely satisfied 
prior to the beginning of service under 
this program in the year that an 
application is made for this program.

This program is not subject to review 
under Executive Order 12372.

The Catalog of Federal Domestic 
Assistance number is 13.164.

Dated: January 4 ,1994 .
Michel E. Lincoln,
Acting Director.
[FR Doc. 94-4249 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILUNG CODE 4160-16-M

National Institutes of Health

National Heart, Lung, and Blood 
Institute; Meeting

Pursuant to Public Law 92-463, 
notice is hereby given of the meetings of 
the following Heart, Lung, and Blood 
Special Emphasis Panels.

These meetings will be closed in 
accordance with the provisions set forth 
in sec. 552b(c)(4) and 552(c)(6), title 5, 
U.S.C. and sec. 10(d) of Public Law 92— 
463, for the review, discussion and 
evaluation of individual grant

applications, contract proposals, and/or 
cooperative agreements. These 
applications and/or proposals and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications and/or proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy.

Name o f Panel: NHLBI SEP on Vascular 
Cell Signaling and Metabolism in 
Atherogenesis (Telephone Conference Call).

Dates o f M eeting: February 25 ,1994.
Tim e o f M eeting: 2 p.m.
Place o f M eeting: 5333 Westbard Avenue, 

room 552, Bethesda, Maryland.
A genda: To review and evaluate grant 

applications.
Contact Person: Dr. Louis M. Ouellette, 

5333 Westbard Avenue, room 552, Bethesda, 
Maryland 20892, (301) 594-7474.

Nam e o f Panel: NHLBI SEP on 
Demonstration and Education Research 
Applications.

Dates o f M eeting: March 1 -2 ,1 9 9 4 .
Tim e o f M eeting: 9 a.m.
Place o f M eeting: Stouffer Concourse Hotel, 

Arlington, Virginia.
A genda: To review and evaluate grant 

applications.
Contact Person: Dr. Louis Corman, 5333 

Westbard Avenue, room 548, Bethesda, 
Maryland 20892, (301) 594-7452.

This notice is being published less 
than the fifteen days prior to the 
meeting due to difficulty of coordinating 
schedules.
(Catalog of Federal Domestic Assistance 
Programs Nos. 93.837, Heart and Vascular 
Diseases Research; 93.838, Lung Diseases 
Research; and 93.839, Blood Diseases and 
Resources Research, National Institutes of 
Health)

Dated February 22,1994.
Susan K. Feldm an,
Committee M anagement Officer, NIH.
[FR Doc. 94-4433 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4140-01-M

National Heart. Lung, and Blood 
Institute; Meeting

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the following Heart, Lung, and Blood 
Special Emphasis PaneL

The meeting will be closed in 
accordance with the provisions set forth 
in sec. 552b(c){4) and 552b(c)(6), title 5, 
U.S.C. and sec. 10(d) of Public Law 9 2 -  
463, for the review, discussion and 
evaluation of individual grant 
applications, contract proposals, and/or 
cooperative agreements. These 
applications and/or proposals and the 
discussions could reveal confidential

A

trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications and/or proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy.

Nam e o f Panel: NHLBI SEP on Cooperative 
Clinical Research Grants (RIO).

£kites o f M eeting: March 3—4,1994.
Time o f M eeting: 8 p.m.
Place o f M eeting: Sheraton Fiesta Hotel, 37 

N.E. Loop 410, San Antonio, Texas 78216.
A genda: To review and evaluate grant 

applications.
Contact Person: Dr. C. James Scheirer, 5333 

Westbard Avenue, room 548, Bethesda,- 
Maryland 20892, (301) 594-7452.

This notice is being published less 
than the fifteen days prior to the 
meeting due to difficulty to coordinating 
schedules.
(Catalog of Federal Domestic Assistance 
Programs Nos. 93.837, Heart and Vascular 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health.)

Dated: February 22,1994 .
Susan K. Feldm an,
Committee M anagement Officer, NIH.
(FR Doc. 94-4435 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4140-01-M

National Heart, Lung, and Blood 
Institute; Meeting

Pursuant to Public Law 92—463, 
notice is hereby given of the meetings of 
the following Heart, Lung, and Blood 
Special Emphasis Panels.

These meetings will be open to the 
public to provide concept review of 
propossed contract or grant 
solicitations.

Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
inform the Contact Person listed below 
in advance of the meeting.

Name o f Panel: NHLBI SEP on 
Cardiovascular Diseases.

Dates o f M eeting: March 7 -8 ,1 9 9 4 .
Tim e o f M eeting: 9  a.m.
Place o f M eeting: National Institutes of 

Health, Building 3lC , Conference Room 8, 
Bethesda, Maryland/

A genda: To provide concept review for 
proposed contract or grant solicitations.

Contact Person: Dr. Michael Horan, 7550 
Wisconsin Avenue, Room 4A16, Bethesda, 
Maryland 20892, (301) 496-2553.

Name o f Panel: NHLBI SEP on Blood 
Diseases and Resources.

Dates o f M eeting: April 1 8 -19 ,1994 .
Tim e o f M eeting: 9  a.m. ^
Place o f M eeting: National Institutes of 

Health, Federal Building, 7550 Wisconsin
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A venue, Conference Room B119, Bethesda, 
M a ry la n d  2 0 8 9 2 .

Agenda: To provide concept review for 
proposed contract or grant solicitations.

Contact Person: Dr. Clarice Reid, Federal 
B u ild in g , 7550 Wisconsin Avenue, Room 
212, Bethesda, Maryland 20892, (301) 4 9 6 -  
6931.

This notice is being published less 
than the fifteen days prior to the 
meeting due to difficulty of coordinating 
schedules.
(Catalog of Federal Domestic Assistance 
Programs. Nos. 93.837, Heart and Vascular 
Diseases Research; 93.838, Lung Diseases 
Research; and 93.839, Blood Diseases and 
Resources Research, National Institutes of 
H ea lth .)

D ated : February 22,1994.
Susan K. Feldm an,
Committee M anagement O fficer, NIH.
1FR Doc. 94-4436 Filed 2 -2 4 -9 4 ; 8:45 ami
BILUNG CODE 4140-01-M

National Heart, Lung, and Blood 
Institute; Meeting of the Clinical Trials 
Review Committee

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the Clinical Trials Review Committee, 
National Heart, Lung, and Blood 
Institute, February 28-March 1,1994, 
Hyatt Regency Bethesda, One Bethesda 
Metro Center, Bethesda, Maryland 
20814.

The meeting will be open to the 
public on February 28 from 7 p.m. to 
approximately 7:45 p.m. to discuss 
administrative details and to hear a 
report concerning the current status of 
the National Heart, Lung, and Blood 
Institute. Attendance by the public is 
limited to space available.

In accordance with the provisions set 
forth in secs. 552b(c)(4) and 552b(c)(6), 
title 5, U.S.C., and sec. 10(d) of Public 
Law 92-463, the meeting will be closed 
to the public on February 28 from 
approximately 7:45 p.m. to adjournment 
on March 1, for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Ms. Terry Long, Chief, 
Communications and Public 
Information Branch, National Heart,

Lung and Blood Institute, Building 31, 
room 4A-21, National Institutes of 
Health, Bethesda, Maryland 20892,
(301) 496-4236, will provide a summary 
of the meeting and a roster of the 
Committee members.

Individuals who plan to attend and 
need special assistance, such as sign 
language interpretations or other 
reasonable accommodations, should 
contact the Scientific Review 
Administrator in advance of the 
meeting.

Dr. David M. Monsees, Jr., Scientific 
Review Administrator, Clinical Trials 
Review Committee, Division of 
Extramural Affairs, National Heart, Lung 
and Blood Institute, Westwood 
Building, room 550B, Bethesda, 
Maryland 20892, (301) 594-7450, will 
furnish substantive program 
information.

This notice is being published less 
than 15 days prior to the meeting due 
to the difficulty of coordination 
schedules.
(Catalog of Federal Domestic Assistance 
Program Nos. 93.837, Heart and Vascular 
Diseases Research; 93.838, Lung Diseases 
Research; 93.839, Blood Diseases and 
Resources Research, National Institutes of 
Health.) »

Dated: February 22,1994.
Susan K . Feldm an,
Committee M anagement Officer, NIH.
[FR Doc. 94-4434 Filed 2 -24-94 ; 8:45 am)
BILLING CODE 4140-01-M

Public Health Service

Health Professions Preparatory, 
Pregraduate and Indian Health 
Professions Scholarship Grant 
Programs

AGENCY: Indian Health Service, HHS. 
ACTION: Notice of Availability of Funds 
for Health Professions Preparatory, 
Pregraduate and Indian Health 
Professions Scholarship Grant Programs 
for Fiscal Year (FY) 1994.

SUMMARY: The Indian Health Service 
(IHS) announces the availability of 
approximately $3,496,000 to fund 
scholarships for the Health Professions 
Preparatory and Pregraduate 
Scholarship Grant Programs for FY 1994 
awards. These programs are authorized 
by section 103 of the Indian Health Care 
Improvement Act (IHCIA), Public Law 
94-437, as amended by Public Law 100- 
713 and by Public Law 102-573.

The Health Professions Scholarship 
Grant Program, authorized by section 
104 of the IHCIA, Public Law 94-437, as 
amended by Public Law 100—713 and by 
Public Law 102—573, has approximately 
$7,702,000 available for FY 1994 
awards. Scholarships will be awarded 
utilizing the Notice of Grant Award 
form, PHS—5152—1 (Rev. 7/92). For 
academic year 1994-1995, full-time and 
part-time scholarships will be funded 
for each of the three scholarship 
programs.

The Health Professions Preparatory 
Scholarship Grant Program is listed as 
No. 93.123 in the Office of Management 
and Budget Catalog of Federal Domestic 
Assistance (CFDA). The Health 
Professions Pregraduate Scholarship 
Grant Program is listed as No. 93.971, 
and the Indian Health Professions 
Scholarship Grant Program is listed as 
No. 93.972 in the CFDA.

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of H ealthy P eople 2000, a 
PHS-led activity for setting priority 
areas. This program announcement is 
related to the priority area of Education 
and Community-Based Programs. 
Potential applicants may obtain a copy 
of H ealthy P eople 2000 (Full Report; 
Stock No. 017-001-00474-0) or H ealthy 
P eople 2000 (Summary Report; Stock 
No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office,
Washington, DC 20402-9325 
(Telephone 202-783-3238).
DATES: The application deadline is April
15,1994. Applications shall be 
considered as meeting the deadline if  
they are received by the appropriate 
Scholarship Coordinator on the 
deadline date or postmarked on or 
before the deadline date. (Applicants 
should request a legibly dated U.S. 
Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing.) 
Applicants received after the announced 
closing date will be returned to the 
applicant and will not be considered for 
funding.
ADDRESSES; Application packets may be 
obtained by calling or writing to the 
addresses listed below. The application 
form number is IHS 856, under OMB 
Clearance #0917.0006 (expires 05/31/ 
94).

IHS area office and states/locaiity served Scholarship coordi nator/address

Aberdeen Area IHS—Iowa, Nebraska, North Dakota, South 
Dakota.

Ms. Rhonda Baade, Scholarship Coordinator, IHS Aberdeen Area, Federal Build
ing, 115 4th Avenue, SE., Aberdeen, SD 57401, Tele: 605-226-7553.
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IHS area office and states/locality served Scholarship coordinator/address

Alaska Area Native Health Service—Alaska .... ............. ........

Albuquerque Area IHS—Colorado, New Mexico ....................

Bemidji Area IHS—Illinois, Indiana, Michigan, Minnesota, 
Wisconsin.

Billings Area IHS—Montana, Wyoming ...... ................

Ms. Beverlee Pettit, Scholarship Coordinator, IHS Alaska Area, 250 Gambell 
Street, Anchorage, Alaska 99501, Tele: 907-257-1408.

Ms. Alvina Waseta, Scholarship Coordinator, IHS Albuquerque Area, 505 Mar
quette, NW., Suite 1502, Albuquerque, NM 87102, Tele: 505-766-1545.

Ms. Shirley Lillemo, Scholarship Coordinator, IHS Bemidji Area, 203 Federal 
Building, Bemidji, MN 56601, Tele: 218-759-3315.

Mr. Sandy Macdonald, Scholarship Coordinator, IHS Billings Area, P.O. Box

California Area IHS—California, Hawaii.............................

Nashville Area IHS—Alabama, Arkansas, Connecticut, Dela
ware, Florida, Georgia, Kentucky, Louisiana, Maine, Mary
land, Massachusetts, Mississippi, New Hampshire, New 
Jersey, New York, North Carolina, Ohio, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Vermont, Vir
ginia, West Virginia, District of Columbia.

Navajo Area IHS—Arizona, New Mexico, Utah ;...... .

Oklahoma City Area IHS—Kansas, Missouri, Oklahoma ........

2143, Billings, MT 59103-6601, Tele: 406-657-6909.
Mr. John Kinnison, Scholarship Coordinator, IHS California Area, 1825 Bell 

Street—Suite 200, Sacramento, CA 95825-1097, Tele: 916-978-4202.
Mr. Stephen Holder, Scholarship Coordinator, IHS Nashville Area, 3310 Perim

eter Hill Drive, Nashville, TN 37211, Tele: 615-781-5519.

Ms. Rosalinda Allison, Scholarship Coordinator, IHS Navajo Area, P.O. Box G 
Window Rock, AZ 86515, Tele: 602-871-5831.

Mr. Jim Ingram, Scholarship Coordinator, IHS Oklahoma City Area, 3625 NW. 
56th Street, Five Corporate Plaza, Oklahoma City, OK 73211, Tele: 405-231-
4448.

Phoenix Area IHS—Arizona, Nevada, Utah ......

Portland Area IHS—Idaho, Oregon, Washington 

Tucson Area IHS—Arizona, Texas ........... ........

Ms. Jeannie Rousseau, Scholarship Coordinator, IHS Phoenix Area, 3738 N.
16th Street—Suite A, Phoenix, AZ 85016-2066, Tele: 602-261-2068.

Ms. Darlene Marcellay, Scholarship Coordinator, IHS Portland Area, 1220 SW 
3rd Street, RM 315, Portland, OR 97204-2892, Tele: 503-326-2019.

Ms. Eileen Preston, Scholarship Coordinator, IHS Tucson Area, 7900 S.J. Stock 
Road, Tucson, AZ 85746, Tele: 602-295-2434.

FOR FURTHER INFORMATION CONTACT: 
Please address application inquiries to 
the appropriate Indian Health Service 
Area Scholarship Coordinator. Other 
programmatic inquiries may be 
addressed to Ms. Rosh Foley, Chief, 
Scholarship Branch, Indian Health 
Service, Twinbrook Metro Plaza, suite ' 
100,12300 Twinbrook Parkway, 
Rockville, Maryland 20852; Telephone 
301-443-6197. (This is not a toll-free 
number.) For grants information, contact 
Ms. Patricia Lee-McCoy, Grants 
Scholarship Coordinator, Grants 
Management Branch, Division of 
Acquisition and Grants Operations, 
Indian Health Service, room 100,12300 
Twinbrook Parkway, Rockville, MD 
20852; Telephone 301-443-0243, (This 
is not a toll-free number.)
SUPPLEMENTARY INFORMATION: The 
Health Professions Preparatory and 
Pregraduate Scholarship Grant Programs 
are authorized by section 103 of the 
IHCIA, Public Law 94—437, as amended 
by Public Law 96-537, Indian Health 
Care Amendments of 1980; Public Law 
100-713, Indian Health Care 
Amendments of 1988; and Public Law 
102-573, Indian Health Care 
Amendments of 1992.

The Indian Health Professions 
Scholarship Grant Program, formerly 
authorized by section 3381 of the Public 
Health Service Act (42 U.S.C. 254r), is 
now authorized by section 104 of the 
IHCIA, as amended by the Indian Health 
Care Amendments of 1988, Public Law 
100-713 and Public Law 102-573,

Indian Health Care Amendments of 
1992.

A. General Program Purpose: These 
grant programs are intended to 
encourage American Indians and Alaska 
Natives to enter the health professions 
and to assure the availability of Indian 
health professionals to serve Indians.

B. Eligibility Requirements: 1. The 
Health Professions Preparatory 
Scholarship awards are made to 
individuals of American Indian or 
Native Alaskan descent meeting the 
criteria in section 4(c) of the IHCIA, as 
amended, who have successfully 
completed high school education or 
high school equivalency and who have 
been accepted for enrollment in a 
compensatory, pre-professional general 
education course or curriculum.
Support is limited to 2 years for full
time students and 4 years for part-time 
students.

2. The Health Professions Pregraduate 
Scholarship awards are made to 
individuals of American Indian or 
Native Alaskan descent meeting the 
criteria in section 4(c) of the IHCIA, as 
amended, who have successfully 
completed high school education or 
high school equivalency and who have 
been accepted for enrollment or are 
enrolled in an accredited pregraduate 
program leading to a baccalaureate 
degree in pre-medicine or pre-dentistry. 
Support is limited to 4 years for full
time students and 8 years for part-time 
students.

3. The Indian Health Professions 
Scholarship awards are made to

individuals of American Indian or 
Native Alaskan descent meeting the 
criteria in section 4(c) of the IHCIA, as 
amended, who are enrolled in health 
professions and allied health 
professions programs. Support is 
limited to 4 years for full-time students 
and 8 years for part-time students.

Awards for the Indian Health 
Professions Scholarship Grant program 
will be made in accord with 42 CFR 
36.330, except that pursuant to section 
104 of the IHCIA, as amended by the 
Indian Health Care Amendments of 
1988, Public Law 100-713, only Indian 
and Native Alaskan applicants shall 
receive awards and the service 
obligation prescribed under section 
338C of the Public Health Service Act 
(43 U.S.C. 244m) shall be met:

(1) In Indian Health Service;
(2) In a program conducted under a 

contract entered into under the Indian 
Self-Determination Act;

(3) In a program assisted under title V 
of the Indian Health Care Improvement 
Act (Pub. L. 94-437) and its 
amendments; and

(4) In private practice of his or her 
profession, if the practice: (a) Is situated 
in a health professional shortage area, 
designated in regulations promulgated 
by the Secretary and (b) addresses the 
health care needs of a substantial 
number of Indians as determined by the 
Secretary in accordance with guidelines 
of the Service.

Pursuant to the Indian Health 
Amendments of 1992 (Pub. L. 102-573), 
a recipient of an Indian Health
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Professions Scholarship may, at the 
election of the recipient, meet his/her 
active duty service obligation prescribed 
under section 338C of the Public Health 
Service Act (42 U.S.C. 245m) by a 
program specified in options (l}-(4) 
above that:

(i) Is located on the reservation of the 
tribe in which the recipient is enrolled; 
or

(ii) serves the tribe in which the 
recipient is enrolled.

All applicants for the Indian Health 
Professions Scholarship Grant Program 
are reminded that recipients of this 
scholarship incur a service obligation. 
Moreover, this obligation shall be served 
at a facility determined by the Director, 
IHS, consistent with the IHCIA, Public 
Law 94—437, as amended by Public Law 
100-713 and Public Law 102—573.

G. Fund Availability: Both part-time 
and full-time scholarship awards will be 
made in accordance with regulations at 
42 CFR 36.320, incorporated in the 
application materials, for Health 
Professions Preparatory Scholarship 
Grant Program for Indians and 42 CFR 
36.370, incorporated in the application 
materials, for Health Professions 
Pregraduate Scholarship Grant Program 
for Indians. Approximately 169 awards, 
80 of which are continuing, will be 
made under the Health Professions 
Preparatory and Pregraduate 
Scholarship Grant Programs for Indians 
in this fiscal year. The awards are for 10 
months in duration, and the average 
award to a full-time student is 
approximately $14,000. In FY 1994, 
approximately $1,120,000 is available 
for continuation awards and 
approximately $2,376,000 is available 
for new awards.

Approximately 453 awards, 300 of 
which are continuing, will be made 
under the Health Professions 
Scholarship Grant Program for Indians 
in FY 1994. Awards will be made to 
both full-time and part-time students. 
The awards are for 12 months in 
duration, and the average award to a 
full-time student is approximately 
$17,000. In FY 1994, approximately 
$5,100,000 is available for continuation 
awards, and $2,602,000 is available for 
new awards.

No more than 20% of available funds 
will be used for part-time scholarships 
this fiscal year. Students are considered 
part-time if they are enrolled for a 
minimum of 6 hours of instruction and 
are not considered in full-time status by 
their college or university. 
Documentation must be received from 
part-time applicants that their school 
and course curriculum allows less than 
full-time status

D. Criteria for Evaluation:
Applications will be evaluated against 
the following criteria: 1. Needs of the 
IHS. Applicants are considered for 
scholarship awards based on their 
desired career goals and how these goals 
relate to current Indian health 
manpower needs. Applications for each 
health career category are reviewed and 
ranked separately.

2. Academic performance. Applicants 
are rated according to their academic 
performance as evidenced by transcripts 
and faculty evaluations. In cases where 
a particular applicant’s school has a 
policy not to rank students 
academically, faculty members are 
asked to provide a personal judgment of 
the applicant’s achievement. Health 
Profession applicants with a cumulative 
GPA below 2.0 are not eligible to apply.

3. Faculty /Employer 
Recommendations. Applicants are rated 
according to evaluations by faculty 
members and current and/or former 
employers regarding the applicant’s 
potential in the chosen health related 
profession.

4. Stated Reasons for Asking for the 
Scholarship and Stated Career Goals. 
Applicants must provide a brief written 
explanation of reasons for asking for the 
scholarship and of career goals. The 
applicant’s narrative will be judged on 
how well it is written and content.

5. Applicants who are closest to 
graduation or completion are awarded 
first. For example, senior and junior 
applicants under the Health Professions 
Pregraduate Scholarship receive funding 
before freshmen and sophomores.

E. Priority Categories: Regulations at 
42 CFR 36.304 provide that the IHS 
shall, from time to time, publish a list 
of health professions eligible for 
consideration for the award of Health 
Professions Preparatory and Pregraduate 
Scholarships and Health Professions 
Scholarships. Section 104(b) (1) of the 
IHCIA, as amended by the Indian Health 
Care Amendment of 1988, Public Law 
100-713, authorizes the IHS to 
determine specific health professions 
for which Indian Health Scholarships 
will be awarded.

The lists of priority health professions 
that follow, by scholarship program, are 
based upon the needs of the IHS as well 
as upon the needs of the American 
Indiaps and Alaska Natives for 
additional service by specific health 
profession.

1. Health Professions Preparatory 
Scholarship Grant Program for Indians. 
(Below is the list of disciplines to be 
supported and priority is based on 
academic level: Sophomore, Freshman.)

A. Pre-Engineering.
B. Pre-Medical Technology.

C. Pre-Nursing.
D. Pre-Pharmacy.
E. Pre-Physical Therapy.
F. Pre-Sanitation.
2. Health Professions Pregraduate 

Scholarship Grant Program. (Below is 
the list of disciplines to be supported 
and priority is based on academic level: 
Senior, Junior, Sophomore, Freshman.)

A. Pre-Dentistry.
B. Pre-Medicine.
3. Indian Health Professions 

Scholarship Grant Program. (Below is a 
list of disciplines to be supported and 
priority is based on academic level, 
unless specified: Graduate, Senior, 
Junior, Sophomore, Freshman.)

A. Chemical Dependency Counseling.
B. Clinical Psychology: PH.D. only.
C. Counseling Psychology: PH.D. 

only.
D. Computer Science: B.S.
E. Dentistry.
F. Dietician: B.S.
G. Engineering: B.S. Civil, 

Environmental and Mechanical.
H. Health Education: Masters level 

only.
I. Health Records: A.R.T. and R.R.T.
J. Medical Technology: B.S.
K. Medical Social Work: Masters level 

only.
L. Medicine: Allopathic and 

Osteopathic.
M. Nurse Practitioner: R.N.A., C.N.M, 

and F.N.P.
N. Nursing: A.D.N. B.S.N. and M.S.N. 

(Priority consideration will be given to 
Registered Nurses employed by the 
Indian Health Service; in a program 
assisted under a contract entered into 
under the Indian Self-Determination 
Act; or in a program assisted under title 
V of the Indian Health Care 
Improvement Act.)

O. Optometry.
P. t Para-Optometric.
Q. Pharmacy: B.S.
R. Physician Assistant: B.S.
S. Physical Therapy.
T. Podiatry: D.P.M.
U. Public Health: M.P.H. only. 

(Applicants must be enrolled or 
accepted in a school of public health 
and must have 2 years of health delivery 
experience.)

V. Public Health Nutrition: Masters 
level only.

W. Radiologic Technology.
X. Respiratory Therapy: B.S.
Y. Sanitarian: B.S. Environmental 

Health, Environmental Science and 
Occupational Safety and Health.

Z. Sonography.
Interested individuals are reminded 

that the list of eligible health and allied 
health professions is effective for the 
applicants for the 1994-1995 academic 
year. These priorities will remain in
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effect until superseded. Applicants for 
health and allied health professions not 
on the above priority list are eligible to 
apply but will only be considered 
pending the availability of qualified 
applicants in the priority areas.

Dated: January 4 ,1994.
M ich el E. Lincoln,
A cting Director.
IFR Doc. 94—4248 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 4160-16-M

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development
[Docket No. N-94 -1917; F R -3350 -N -72 ]

Federal Property Suitable as Facilities 
to Assist the Homeless
AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: Notice.

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless.
ADDRESSES: For further information, 
contact Mark Johnston, room 7262, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410; telephone (202) 
708—4300; TDD number for the hearing 
and speech-impaired (202) 708-2565 
(these telephone numbers are not toll- 
free), or call the toll-free Title V 
information line at 1-800-927-7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with 56 FR 23789 (May 24, 
1991) and section 501 of the Stewart B. 
McKinney Homeless Assistance. Act (42 
U.S.C 11411), as amended, HUD is 
publishing this Notice to identify 
Federal buildings and other real 
property that HUD has reviewed for 
suitability for use to assist the homeless. 
The properties were reviewed using 
information provided to HUD by 
Federal landholding agencies regarding 
unutilized and underutilized buildings 
and real property controlled by such 
agencies or by GSA regarding its 
inventory of excess or surplus Federal 
property. This Notice is also published 
in order to comply with the December _ 
12,1988 Court Order in N ational 
Coalition fo r  the H om eless v. Veterans 
Adm inistration, No. 88—2503-OG 
(D.D.C.).

Properties reviewed are listed in this 
Notice according to the following

categories: Suitable/available, suitable/ 
unavailable, suitable/to be excess, and 
unsuitable. The properties listed in the 
three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD: (1) Its intention to make the 
property available for use to assist the 
homeless, (2) its intention to declare the 
property excess to the agency’s needs, or 
(3) a statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless.

Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 60 days 
from the date of this Notice. Homeless 
assistance providers interested in any 
such property should send a written 
expression of interest to HHS, addressed 
to Judy Breitman, Division of Health 
Facilities Planning, U.S. Public Health 
Service, HHS, room 17A-10, 5600 
Fishers Land, Rockville, MD 20857;
(301) 443-2265. (This is not a toll-free 
number.) HHS will mail to the 
interested provider an application 
packet, which will include instructions 
for completing the application. In order 
to maximize the opportunity to utilize a 
suitable property, providers should 
submit their written expressions of 
interest as soon as possible. For 
complete details concerning the 
processing of applications, the reader is 
encouraged to refer to the interim rule 
governing this program, 56 FR 23789 
(May 24,1991).

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, 
HUD will publish the property in a 
Notice showing it as either suitable/ 
available or suitable/unavailable.

For properties listed as suitable/ 
unavailable, the landholding agency has 
decided that the property cannot be 
declared excess or made available for 
use to assist the homeless, and the 
property will not be available.

Properties listed as unsuitable will 
not be made available for any other 
purpose for 20 days from the date of this 
Notice. Homeless assistance providers 
interested in a review by HUD of the 
determination of unsuitability should 
call the toll free information line at 1 - 
800—927—7588 for detailed instructions 
or write a letter to Mark Johnston at the 
address listed at the beginning of this 
Notice. Included in the request for 
review should be the property address 
(including zip code), the date of 
publication in the Federal Register, the

landholding agency, and the property 
number.

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the 
appropriate landholding agencies at the 
following addresses: GSA: Leslie 
Carrington, Federal Property Resources 
Services, GSA, 18th and F Streets NW., 
Washington, DC 20405; (202) 208-0619; 
D ept o f  Interior: Lola D. Knight, 
Property Management Specialist, Dept, 
of Interior, 1849 C St. NW., Mailstop 
5512-MIB, Washington, DC 20240; (202) 
208-4080; Dept, o f Agriculture: Marsha 
Pruitt, Realty Officer, USDA, South 
Bldg., Rm. 1566,14th and Independence 
Ave. SW., Washington, DC 20250; (202) 
447-3338; (These are not toll-free 
numbers).

Dated: February 25,1994.
Jacquie M . Lawing,
Deputy Assistant Secretary fo r Economic 
Development.

Title V, Federal Surplus Property 
Program Federal Register Report for 02/ 
2 5 /9 4

Suitable/A vailable Properties 

Building (by State)
Colorado i
Former AF Finance Center 
3800 York Street 
Denver Co: Denver CO 80205- 
Landholding Agency: GSA 
Property Number: 549310011 
Status: Excess
Comment: 293,932 sq. ft., 1-story timber 

frame with masonry exterior, fair 
condition, most recent use— storage, o ffice , 
rehab

GSA Number: 7—GR—CO—468—D 
Kansas
Federal Office Building 
1923 Broadway
Greater Bend Co: Barton KS 67530- 
Landholding Agency: GSA 
Property Number: 549340005  
Status: Excess
Comment: 4452 sq. ft., concrete/steel fra m e ,

1 story w/basement, possible asbestos, 
most recent use—office building 

GSA Number: 7-G -K S-515
Minnesota
Coast Guard Family Housing
404 East Hamilton Avenue
Baudette Co: Lake of the Woo MN 56623-
Landholding Agency: GSA
Property Number: 549230007
Status: Excess
Comment: 1333 sq. ft., 1-story frame 

residence
GSA Number 2-U -M N -503-E
Coast Guard Family Housing
406 East Hamilton Avenub
Baudette Co: Lake of the Woo MN 56623-
Landholding Agency: GSA
Property Number: 549230008
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Status: Excess
Comment: 1633 sq. ft., 1-story wood frame 

residence
GSA Number: 2-U -M N -503-E
Coast Guard Family Housing
408 East Hamilton Avenue
Baudette Co: Lake of the Woo MN 56623-
Landholding Agency: GSA
Property Number: 549230009
Status: Excess
Comment: 1633 sq. ft., 1-story wood frame 

residence
GSA Number: 2-U -M N -503-E
Coast Guard Family Housing
418 East Hamilton Avenue
Baudette Co: Lake of the Woo MN 56623-
Landholding Agency: GSA
Property Number: 549230010
Status: Excess
Comment: 1633 sq. ft., 1-story wood frame 

residence
CSA Number: 2-U -M N -503-E  
South Dakota
Clark Communication Site 
12 miles north & 5 miles west of Clark Co: 

Clark SD 57225- 
Landholding Agency: GSA 
Property Number: 549340008 
Status: Excess
Comment: 2 acres with a 200 foot radio 

tower, 8x8 hutment & 12x12 hutment 
GSA Number: 7-B—SD-514
Tennessee
Alamo Federal Building 
146 East Park
Alamo Co: Crockett TN 38001- 
Landholding Agency: GSA 
Property Number: 549340007 
Status: Excess
Comment: 4970 sq. ft. brick bldg, (this 

excludes space occupied by U.S. Post 
Office)

GSA Number: 4-G-TN-617A  

Land (by State)
California 
Receiver Site 
Delano Relay Station 
Route 1, Box 1350 
Delano Co: Tulare CA 93215- 
Location: 5 miles west of Pixley, 17 miles 

north of Delano.
Landholding Agency: GSA ^  - 
Property Number: 549010044 
Status: Surplus
Comment: 81 acres, 1560 sq. ft. radio receiver 

bldg, on site, subject to grazing lease, 
potential utilities, environmental 
restrictions

GSA Number: 9-2-C A -1308  
(P) Camp Elliott 
Rosedale Tract 
San Diego Co: San Diego CA 
Landholding Agency: GSA 
Property Number: 549310008 
Status: Surplus
Comment: Parcel 1—0.15 acre, Parcel 2—01.7 

acre, located in the narrow median strip 
between Murphy Canyon Rd. and State 
Highway 15, previously leased by 
homeless provider 

GSA Number: 9-GR (6)-CA-694A  
Dixon Relay Station 
7514 Radio Road

Dixon Co: Solano CA 95620-9653  
Landholding Agency: GSA 
Property Number: 549320002 
Status: Surplus
Comment: 787.53 acres with 7 bldgs., most 

recent use— transmitter site 
GSA Number: 9-Z-CA -1162B  
Georgia
Portion of Tract 1-801 
Lake Allatoona, Yacht Club Road 
Acworth Co: Cherokee GA 30102- 
Landholding Agency: GSA 
Property Number: 549340009 
Status: Excess
Comment: 7.02 acres, no sewer or public 

water system, most recent use—timber 
growth

GSA Number: 4-D -G A-826  
Portion of Tract E-419  
Cheatham Road 
Acworth Co: Cobb GA 30101- 
Landholding Agency: GSA 
Property Number: 549340010 
Status: Excess
Comment: 0.57 acres, fronts on paved road, 

possible zoning variances 
GSA Number: 4-D -G A-827
Massachusetts
Por. of Former Navy Ammo. Pit.
Fort Hill Street
Hingham Co: Plymouth MA 02043-  
Location: Across from Bus Company Parking 

Garage
Landholding Agency: GSA 
Property Number: 549030017 
Status: Excess
Comment: 1.129 acres, gravel pavement, most 

recent use— parking lot 
GSA Number: 2-GR-M A-591B  
Ohio
Portion, Camp Sherman Range 
Approximately 1 mile north of Chillicothe 
Springfield Co: Ross OH 
Landholding Agency: GSA 
Property Number: 549310004 
Status: Excess
Comment: 4.674 acres, potential utilities, 

previously leased by non-profit for 
homeless assistance use 

GSA Number: 2-GR-OH—433B 
Oklahoma 
Parcel 7
Fort Gibson Lake 
Section 6, Co: Cherokee OK 74434 
Landholding Agency: GSA 
Property Number: 319010869 
Status: Surplus
Comment: 16.31 acres; potential utilities; 

most recent use—recreational and 
development

GSA Number: 7-D -O K-0442E-0001
Parcel 14
Fort Gibson Lake
Section 20, Co: Cherokee OK 74434 
Landholding Agency: GSA 
Property Number: 319010870 
Status: Surplus
Comment: 52.09 acres; potential utilities; 

subject to haying/grazing leases; most 
recent use—recreational 

GSA Number: 7-D -O K-0442E-0002  
Parcel 15 
Fort Gibson Lake

Section 22, Co: Cherokee OK 74434 
Landholding Agency: GSA 
Property Number: 319010871 
Status: Surplus
Comment: 7.51 acres; potential utilities; most 

recent use—recreational 
GSA Number: 7-D -O K-0442E-0003  
Parcel 28 
Fort Gibson Lake 
Section 35, Co: Mayes OK 74434 
Landholding Agency: GSA 
Property Number: 319010877 
Status: Surplus
Comment: 36.59 acres; potential utilities;

most recent use—recreational 
GSA Number 7-D -O K-0442E-0005  
Parcel 75 
Fort Gibson Lake 
Section 16, Co: Mayes OK 74434 
Landholding Agency: GSA 
Property Number: 319010887 
Status: Surplus
Comment: 45 acres; potential utilities; subject 

to haying lease and flowage easement; most 
recent use—recreational 

GSA Number: 7-D -O K-0442E-0009  
Parcel 88 
Fort Gibson Lake 
Section 7, Co: Wagoner OK 74434 
Landholding Agency: GSA 
Property Number: 319010899 
Status: Surplus
Comment: 14 acres; potential utilities; subject 

to grazing lease; most recent use—  
recreational

GSA Number: 7-D -O K -0442E-0010
Parcel 89
Fort Gibson Lake
Section 7, Co: Wagoner OK 74434
Landholding Agency: GSA
Property Number: 319010900
Status: Surplus
Comment: 16 acres; potential utilities; subject 

to grazing lease and flowage easement; 
most recent use—recreational 

GSA Number: 7-D -O K-0442E-0011  
Parcel 95 
Fort Gibson Lake
Section 33, Co: Wagoner OK 74434 
Landholding Agency: GSA 
Property Number: 319010906 
Status: Surplus
Comment: 8 acres; potential utilities; most 

recent use—recreational 
GSA Number: 7-D -O K-0442E-0012  
Parcel No. 43 
Fort Gibson Lake 
Section 11, Co: Mayes OK 74434 
Landholding Agency: GSA 
Property Number: 319011371 
Status: Surplus
Comment: 125 acres; potential utilities; 

portion subject to grazing lease and 
flowage easements 

GSA Number: 7-D -O K -0442E-0006  
Parcel No. 49  
Fort Gibson Lake 
Section 15, Co: Mayes OK 74434 
Landholding Agency: GSA 
Property Number 319011377 
Status: Surplus
Comment: 26.94 acres; potential utilities; 

portion subject to grazing lease and 
flowage easements 

GSA Number: 7-D -O K -0442E-0007
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Parcel No. 61
Fort Gibson Lake
Section 13, Co: Mayes OK 74434
Landholding Agency: GSA
Property Number: 319011389
Status: Surplus
Comment: 54 acres; potential utilities; subject 

to flowage easement; most recent use—  
recreation

GSA Number: 7-D -O K -0442E-0008  
Parcel No. 99 
Fort Gibson Lake
Section 21, Co: Wagoner OK 74434 
Landholding Agency: GSA 
Property Number 319011400 
Status: Surplus
Comment: 5 acres; small creek on land; most 

recent use—recreation 
GSA Number: 7-D-OK-O442E-0013 
Parcel No. 102 ,
Fort Gibson Lake
Section 33, Co: Wagoner OK 74434 
Landholding Agency: GSA 
Property Number: 319011403 
Status: Excess
Comment: 7 acres; subject to grazing lease;

most recent use—recreation 
GSA Number 7-D—O K -0442E-0014

Puerto Rico 
Parcel A
Naval Station, Roosevelt Roads 
Vieques PR 00 7 6 5 -  
Landholding Agency: GSA 
Property Number: 549340003 
Status: Excess
Comment: 68.11 acres, potential limited 

utilities, most recent use—buffer zone 
GSA Number 2-N -PR—485
Texas
Tract F—516 O.C. Fisher Lake
Parallel with Grape Creek Road
San Angelo Co: Tom Green TX 76902-3085
Landholding Agency: GSA
Property Number 319120002
Status: Unutilized
Comment: 2.13 acres, potential limited 

utilities
GSA Number 7-D -T X -0968-A
Part of Tract E—434
FW Hwy 720 (Lewisville Lake)
Little Elm Co: Denton TX 75068-  
Landholding Agency: GSA 
Property Number 319310005  
Status: Excess
Comment: 0 .375 acre, frontage on paved 

highway
GSA Number 7-D -T X -510-L  
21 Parcels
Big Thicket National Preserve, Col Hardin TX  
Landholding Agency: GSA 
Property Number 549340006 
Status: Excess
Comment: 21 parcels containing 157.53 acres 

of unimproved timberland, tracts are in 
floodplain or considered to be wetlands 

GSA Number 7-I-T X -956-G  
Washington '
Asotin Quarry-Lower Lock & Dam 
West of Upriver Road*
Asotin Co: Asotin WA 99402- 
Landholding Agency: GSA 
Property Number 549340001 
Status: Excess

Comment: 39.42 acres, access easement, most 
recent use—rock quarry 

GSA Number: 9—D-WA—824K

Suitable/Unavailable Properties 

Buildings (by State)
California
Quarters 1, TV 0001 
950 Tennessee Valley Road 
Mill Valley Co: Marin CA 94941- 
Landholding Agency: Interior 
Property Number: 619320002 
Status: Unutilized
Comment: 828 sq. ft., 1 story wood frame 

residence, fair condition, off-site use only 
Colorado 
3 Bldgs.
Former U.S. Forest Service Admin. Site 
Fox Lane
Beaulah Co: Pueblo CO 8 1 0 2 3 -  
Landholding Agency: GSA 
Property Number: 549330002  
Status: Excess
Comment: 1100 sq. ft 2-story house, 600 sq. 

ft. 1-story house and 1800 sq. ft. garage, 
most recent use—classroom, storage, 
residence

GSA Number: 7—GR—CO—525 
Kansas
Federal Building 
412-418  South Main S t  
Wichita Co: Sedgwick KS 67202-  
Landholding Agency: GSA 
Property Number: 549320005 
Status: Excess
Comment: 35,000 sq. ft., 2-story steel/ 

concrete bldg., scheduled to be vacated 9/ 
93, presence of asbestos 

GSA Number: 7-G—KS-0512 
Maine
9 Capehart Family Houses
Charleston Family Housing Annex, Union St.
Bangor Co: Penobscot ME
Landholding Agency: GSA
Property Number: 189310052
Status: Surplus
Comment: 2916-7097 sq. ft., 1 -2  story wood, 

3-duplexes, 27-four plexes totaling 114 
units with garages 

GSA Number: 2-D-M E-526G  
Massachusetts
Lowell Federal Building
50 Kearny Square
Lowell Co: Middlesex MA 01854-
Landholding Agency: GSA
Property Number: 549320003
Status: Excess
Comment: 40,283 sq. ft., 3-story concrete and 

steel bldg., most recent use— storage/office 
and medical clinic 

GSA Number: 2-G—M A-778 
Minnesota
Army Reserve Center 
301 Lexington Ave. South 
New Prague Co: LeSueur MN 56071-  
Landholding Agency: GSA 
Property Number: 549330003 
Status: Excess
Comment: 4316 sq. f t brick veneer and 

concrete block office and training bldg, and 
a 1170 sq. ft. maintenance shop on 3.82 
acres of land leased by the City

GSA Number: 2-D—MN-558 
New Mexico
Former Post Office
4th & Mitchell
Clovis Co: Curry NM 88101-
Landholding Agency: GSA
Property Number: 549230005
Status: Excess
Comment: 9225 sq. ft, 2 story concrete, brick 

& steel structure, good condition, pres, of 
asbestos, listed on Natl Register of Historic 
Places, most recent use—public library 

GSA Number: 7-GR—NM—4 7 8
New York
Former Damtender’s House 
East Sidney Lake
Franklin Co: Delaware NY 13775- 
Location: Located on the comer of Triverfold 

Rd. and County Rd. 44 
Landholding Agency: GSA 
Property Number: 319210007 
Status: Surplus
Comment: 1605 sq. f t , 2 story wood frame 

residence with 1 acre of land, asbestos 
shingle siding 

GSA Number: 2—D—NY-814  
(P) Form. Alex. Bay CG Station 
Landon Road, Wellesley Island 
Alexandria Co: Jefferson NY 
Landholding Agency: GSA 
Property Number: 549310006 
Status: Excess
Comment: 2500 sq. ft. 2-story wood bldg., 5 

acres of land
GSA Number: 2—GR—NY—0 7 30A—0002  
North Carolina
Portion VA Reservation 
Nurses Quarters 
Oteen Co: Buncombe NC 
Landholding Agency: GSA 
Property Number: 549320006 
Status: Excess
Comment: 8752 sq. ft., 3-story stucco bldg., 

presence of asbestos, most recent use— 
educational facility 

GSA Number: 4-GR—NC-481B 
Pennsylvania
Storage & Maint. Facility 
1200 Airport Road 
Hopewell Co: Beaver PA 15001- 
Landholding Agency: GSA 
Property Number: 549330004 
Status: Excess
Comment: 44157 sq. ft, 1-story concrete 

block bldg, (inadequate heating) and 19 
acres of land, easements for pipelines and 
public utilities 

GSA Number: 4—L—PA-776  
Texas 
Bldg. 2
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014815 
Status: Unutilized
Comment: 94606 sq. f t ; 1 story wood, 

masonry, and metal frame; subject to sewer 
pipeline easement; needs rehab 

GSA Number: 7-D -TX—879A  
Bldg. 4
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-
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Landholding Agency: GSA 
Property Number: 219014816  
Status: Excess
Comment: 1350 sq. ft.; 1 story structured clay 

tile and metal frame; subject to sewer 
pipeline easement; needs rehab 

GSA Number: 7-D -TX-879A  
Bldg. 17
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014817  
Status: Excess
Comment: 68 sq. ft.; wood and metal frame; 

subject to sewer pipeline easement; needs 
rehab; most recent use—guard house 

GSA Number: 7-D -TX-879A  
Bldg. 29
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014818 
Status: Excess
Comment: 5028 sq. ft.; 1 story wood, masonry 

and metal ¿ame; subject to sewer pipeline 
easement; needs rehab 

GSA Number: 7-D -TX-879A  
Bldg. 30
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014819  
Status: Excess
Comment: 5323 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number 7—D-TX—879A  
Bldg. 18
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number 219014820  
Status: Excess
Comment: 9560 sq. ft.; 1 story wood, masonry 

and metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number: 7-D -TX-879A  
Bldg. 6
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014821 
Status: Excess
Comment: 1258 sq. ft.; 1 story structured clay 

tile and metal frame; subject to sewer 
pipeline easement; needs rehab 

GSA Number: 7-D -TX-879A  
Bldg. 7
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014822 
Status: Excess
Comment: 508 sq. ft.; 1 story wood and metal 

frame; subject to sewer pipeline easement; 
needs rehab

GSA Number: 7-D -TX-879A  
Bldg. 8
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014824 
Status: Excess
Comment: 171 sq. ft.; 2 story concrete block 

and brick; subject to sewer pipeline

easement; needs rehab; most recent u s e -  
watch tower .

GSA Number: 7-D -T X -879A  
Bldg. 16
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014825 
Status: Excess
Comment: 17263 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number: 7-D -T X -879A  
Bldg. 19
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number: 219014826  
Status: Excess
Comment: 25399 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number: 7-D -T X -879A  
Bldg. 31
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number: 219014827  
Status: Excess
Comment: 1392 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number 7-D -T X -879A  
Bldg. 9
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014828  
Status: Excess
Comment: 244 sq. ft.; 1 story wood, hollow 

tile and metal frame; subject to sewer 
pipeline easement; needs rehab 

GSA Number: 7-D -T X -879A  
Bldg. 25
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number: 219014829  
Status: Excess
Comment: 1320 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab; most recent use—  
fire house

GSA Number: 7-D -T X -879A  
Bldg. 10
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76 0 7 0 -  
Landholding Agency: GSA 
Property Number: 219014830  
Status: Excess
Comment: 354 sq. ft.; 2 story concrete block 

and brick; subject to sewer pipeline 
easement; needs rehab 

GSA Number: 7-D -T X -879A  
Bldg. 26
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number. 219014831  
Status: Excess
Comment: 3518 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number: 7-D -T X -879A  
Bldg. 21

Saginaw Army Aircraft Plant 
Saginaw Co: .Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014832 
Status: Excess
Comment: 65 sq. ft.; wood and metal frame; 

subject to sewer pipeline easement; needs 
rehab; most recent use—guard house 

GSA Number 7-D -T X -879A  
Bldg. 22
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070- 
Landholding Agency: GSA 
Property Number: 219014833 
Status: Excess
Comment: 50581 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number 7-D -T X -879A  
Bldg. 27
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number: 219014834 
Status: Excess
Comment: 228 sq. ft.; 2 story wood and metal 

. frame; subject to sewer pipeline easement; 
needs rehab; most recent use—control 
tower

GSA Number 7-D -T X -879A  
Bldg. 32
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number 219014835 
Status: Excess
Comment: 19546 sq. ft.; 1 story wood and 

metal frame; subject to sewer pipeline 
easement; needs rehab 

GSA Number 7-D -T X -879A  
Del Rio Federal Building 
Main at Broadway 
Del Rio Co: Val Verde TX 78840- 
Landholding Agency: GSA 
Property Number 549310001 
Status: Excess
Comment: 15600 sq. ft.; 3 story plus 

basement, masonry frame, most recent 
use—offices and courthouse 

GSA Number: 7-G -T X -1034
Washington
Vancouver Substations 
Vancouver Co: Clark WA 98661- 
Landholding Agency: GSA 
Property Number: 549240004  
Status: Surplus
Comment: 7 electrical control houses and 

transmission line corridors, access 
restrictions, high voltage present, minor 
contamination

GSA Number: 9-B -W A -1019—1028 

Land (by State)
Arizona
Land—640 acres 
Ave. B—Country 23 St.
Yuma Co: Yuma AZ 85364-  
Landholding Agency: Interior 
Property Number. 619340001  
Status: Unhtilized
Comment: desert land, currently no water 

available, possible lease restrictions 
Tract No. APO-SRP-JL-4 
West of 91st Ave. & South of Indian School 

Rd., Co: Maricopa AZ
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Landholding Agency: Interior 
Property Number: 619340002  
Status: Unutilized
Comment* 26 foot strip of land 800 foot long, 

possible easement restrictions
California
Receiver Site 
Dixon Relay Station 
7514 Radio Station Road 
Dixon CA 95620-9653  
Location: Approximately .16 miles southeast 

of Dixon, CA
Landholding Agency: GSA 
Property Number: 549010042  
Status: Excess
Comment: 80 acres, 1560 sq. f t radio receiver 

bldg, on site, subject to grazing lease, 
limited utilities

GSA Number: 9—2 -C A -l 162-A  
.4075 acres 
Ocotillo Wells 
Borrego CA
Landholding Agency: GSA 
Property Number: 549230002  
Status: Excess
Comment: unimproved land, 

surroundingland—desert 
GSA Number: 9—F-CA—1327 
Folsom South Canal 
SW comer of Whiterock Rd. & Folsom S 

Canal
Rancho Cordova Co: Sacramento CA 95670-  
Landholding Agency: Interior 
Property Number: 619310002  
Status: Excess
Comment: 1.52 acres; perpetual easement 

over .25 acre, surrounding land use is 
commercial

Florida
Former US Army Reserve Center 
Belvedere Rd. and Clubhouse Dr.
West Palm Beach Co: Palm Beach FL 33409-  
Landholding Agency: GSA 
Property Number: 549310005  
Status: Unutilized
Comment: 3.10 acres, utilities, previously 

leased by non-profit for homeless 
assistance use

GSA Number: 4—GR—FL—682A
Idaho
Portion
Former Farragut Naval Training Center 
Athol Co: Kootenai ID 8 3 801-  
Landholding Agency: GSA 
Property Number 549230004  
Status: Excess
Comment: 48.42 acres, former railroad right- 

of-way
GSA Number: 9-GR(2)-ID -42lC  
Indiana
Portion, Cannelton Locks & Dam 
Adjacent to Middle Creek Boat Launching 

Ramp, Co: Floyd IN 
Landholding Agency: GSA 
Property Number: 549240008  
Status: Excess
Comment: 28.65 acres with pumphouse, no 

utilities, periodic flooding 
GSA Number: 2-D -IN -569-C
Iowa
C BAR J Ranch
V* mile south of River Rd. on Stagecoach Rd.

Ames Co: Story LA 
Landholding Agency: GSA 
Property Number: 159230002  
Status: Unutilized
Comment: 24.5 acres w/bldgs.—animal, 

shops, barn, storage; wood and metal 
frames; potential utils.; limestone quarry 
approx 34 mi. north, perform some 
blasting; fenced area w/locked gate 

GSA Number 7-A-LA—493 
Minnesota 
Bike Trail
Minneapolis Co: Hennepin MN 55417- 
Location: Located along the Bureau of Mines 

eastern boundary 
Landholding Agency: GSA 
Property Number: 549330005  
Status: Excess
Comment: long strip of land consisting of 

approximately 2 acres, property is not 
accessible by motor vehicle 

GSA Number 2-I-M N -544—A 
Mississippi
Jackson Installation Waterway 
Loflin Street
Jackson Co: Hinds MS 39209-  
Landholding Agency: GSA 
Property Number 549340002 
Status: Excess
Comment: 34.88 acres, gas pipeline runs 

along eastern boundary, property is 
irregularly shaped, backs to a highway 

GSA Number 4-G R(l)-M S-478B
New Mexico
Western Perimeter Tract 
Los Alamos Co: Los Alamos NM 
Landholding Agency: GSA 
Property Number: 549310010  
Status: Surplus
Comment: 194 acres, potential utilities, open 

area, no roadways through property 
GSA Number: 7-B-NM —504-G, 7-G R (lJ- 

N M -504-L
Oklahoma
Parcel No. 100/GSA No. 13 
Lake Texoma 
Section 25, T7S, R5E 
Enos Co: Marshall OK 
Location: 1 mile northeast of Enos 
Landholding Agency: GSA 
Property Number: 319010440  
Status: Excess
Comment: 11.77 acres, most recent use—  

recreation
GSA Number: 7-D -O K -507-H  
Parcel No. 58/GSA No. 7 
Lake Texoma
Section 34 and Sectioq 3, Co: Marshall OK 
Location: About 2 miles northeast of 

Cumberland
Landholding Agency: GSA 
Property Number: 319010460  
Status: Surplus
Comment: 28.66 acres, most recent use—  

recreation
GSA Number: 7-D -O K -507-H  
Parcel No. 44/GSA No. 4 
Lake Texoma
Section 15, T5S, R7E, Co: Johnston OK 
Location: About %  miles southeast of Bee 
Landholding Agency: GSA 
Property Number: 319010475  
Status: Excess

Comment: 14.98 acres, no utilities, most 
recent use—recreation 

GSA Number: 7-D -O K -507-H  
Parcel No. 46/GSA No. 5 
Lake Texoma
Section 15 and Section 16, T5S, R7E, Co: 

Johnston OK
Location: About 1 mile southwest of Bee 
Landholding Agency: GSA 
Property Number: 319010477 
Status: Excess
Comment: 23.91 acres; no utilities, most 

recent use—recreation 
GSA Number: 7-D -O K -507-H  
Parcel No. 13/GSA No. 1 
Lake Texoma
Section 7, T7S, R8E, Co: Bryan OK 
Location: Approximately 2 miles south of 

Mead, OK
Landholding Agency: GSA 
Property Number. 319011345 
Status: Excess
Comment: 26.76 acres, most recent use—  

recreation
GSA Number 7-D -O K -507-H  
Parcel No. 21/GSA No. 2 
Lake Texoma
Section 3, T7S, R7E, Co: Bryan OK 
Location: Approximately 5 miles southwest 

of Mead, OK.
Landholding Agency: GSA 
Property Number 319011352  
Status: Excess
Comment: 41.16 acres, most recent use— 

recreation
GSA Number 7-D -O K -507-H  
Parcel No. 23/GSA No. 3 
Lake Texoma
Section 34, T7S, R7E, Co: Bryan OK 
Location: Approximately 3 V2 miles west of 

Mead, OK.
Landholding Agency: GSA 
Property Number 319011354 
Status: Excess
Comment: 9 acres, most recent use—  

recreation
GSA Number: 7-D -O K -507-H  
Parcel No. 54/GSA No. 6  
Lake Texoma, Co: Marshall OK 73439- 
Location: Section 17, 3Va miles north of Little 

City, OK
Landholding Agency: GSA 
Property Number 549210007  
Status: Excess
Comment: 5.05 acres, potential utilities, most 

recent use—low density recreation 
GSA Number: 7-D -O K -0507-H  
Parcel No. 63/GSA No. 8 
Lake Texoma, Co: Marshall OK 73439- 
Location: Section 19, 3 V2 miles southwest of 

Cumberland, OK 
Landholding Agency: GSA 
Property Number: 549210008  
Status: Excess
Comment: 40.32 acres, potential utilities, 

most recent use— low density recreation 
GSA Number: 7-D -O K -0507-H  
Parcel No. 66/GSA No. 9 
Lake Texoma, Co: Marshall OK 73439- 
Location: Sections 12 and 13, 2 V2 miles 

southwest of Cumberland, OK 
Landholding Agency: GSA 
Property Number: 549210009  
Status: Excess
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Comment: 14.05 acres, potential utilities, 
most recent use—low density recreation/ 
natural gas well and pipelines 

GSA Number: 7-D -O K -0507-H  
Parcel No. 78/GSA No. 11 
I .alee Texoma, Co: Marshall OK 7 3 439-  
Location: Section 2 4 ,1  mile east of McBride, 

OK
Landholding Agency: GSA 
Property Number: 549210010  
Status: Excess
Comment: 30.28 acres, potential utilities, 

most recent use—low density recreation 
GSA Number: 7-D -O K-0507-H  
Parcel No. 86/GSA No. 12 
Lake Texoma, Co: Marshall OK 73439- 
Location: Section 1824, 3Vi miles south of 

Kingston, OK 
Landholding Agency: GSA 
Property Number 549210011 
Status: Excess
Comment: 13 acres, potential utilities, most 

recent use—low density recreation 
GSA Number 7-D -O K-0507-H  
Parcel No. 125/GSA No. 14 
Lake Texoma Co: Marshall OK 73439-  
Location: Section 17 
Landholding Agency: GSA 
Property Number 549210012  
Status: Excess
Comment: 11.24 acres, potential utilities, 

most recent use—low density recreation 
GSA Number 7-D -O K-0507-H  
Parcel No. 150/GSA No. 15 
Lake Texoma, Co: Marshall OK 73439-  
Location: Section 6 
Landholding Agency: GSA 
Property Number 549210013 
Status: Excess
Comment: 12.64 acres, potential utilities, 

most recent use—low density recreation 
GSA Number: 7-D -O K-0507-H  
Parcel No. 164/GSA No. 16 
Lake Texoma Co: Love OK 73441- 
Location: Section 3 
Landholding Agency: GSA 
Property Number 549210014 
Status: Excess
Comment: 40.20 acres, potential utilities, 

most recent use—low density recreation 
GSA Number 7-D -O K-0507-H  
Parcel No. 165/GSA No. 17 
Lake Texoma Co: Love OK 734 4 1 -  
Location: Section 3 
Landholding Agency: GSA 
Property Number: 549210015 
Status: Excess
Comment: 32.62 acres, potential utilities, 

most recent use—low density recreation 
GSA Number: 7-D -O K-0507-H  
Parcel No. 166/GSA No. 18 
Lake Texoma Co: Love OK 73441-  
Location: Section 1 0  
Landholding Agency: GSA 
Property Number 549210016  
Status: Excess
Comment: 62.61 acres, potential utilities, 

mostrecent use—low density recreation *  

GSA Number: 7-D -O K-0507-H  
Parcel No. 68/GSA No. 10  
Lake Texoma, Sect 11 T6S, R6E 
Cumberland Co: Marshall OK 
Landholding Agency: GSA 
Property Number: 549240010

Status: Excess
Comment: 29.76 acres, most recent use— 

recreation
GSA Number: 7-D -O K-0507-H  

Puerto Rico 
ParcelC
Naval Station, Roosevelt Roads 
Vieques PR 00765-  
Landholding Agency: GSA 
Property Number: 549340004 
Status: Excess
Comment: 96.41 acres, subject to water/sewer 

easement, access restrictions, most recent 
use—buffer zone 

GSA Number 2—N-PR—486
South Carolina
Land— 7.28 acres 
Georgetown Wayside Park 
Georgetown Co: Georgetown SC 29440-  
Landholding Agency: GSA 
Property Number: 549330007 
Status: Excess
Comment: 7.28 acres, potential utilities 
GSA Number 4-GR—SC-521A  
South Dakota
Ree Heights Communications Site 
2 miles south of Ree Heights Co: Hand SD 

57371-
Landholding Agency: GSA 
Property Number: 549310015  
Status: Excess
Comment: approx. 4.24 acres divided into 2 

parcels with radio towers and equipment 
sheds

GSA Number 7-B —SD-512 
Land—1.28 acre
Arlington Co: Brookings SD 57 2 1 2 -  
Landholding Agency: GSA 
Property Number 549320004 
Status: Excess
Comment: 1.284 acre of land with 120 sq. ft. 

metal bldg., most recent use—radio 
equipment housing 

GSA Number: 7-B-SD —495—A
Texas
Parcel #185/GSA No. 19 
Lake Texoma Co: Cooke TX  
Location: Robert Firinash survey A -368  
Landholding Agency: GSA 
Property Number: 319010405 
Status: Excess
Comment: 31.64 acres, most recent use—  

recreation
GSA Number: 7-D -O K-507-H  
Parts of Tracts
B -143, B—144, B-146,'B—148, B -179  
Downstream of Lewisville Dam embankment 
Lewisville Co: Denton TX 75067-  
Location: Along State Hwy. 121 
Landholding Agency; GSA 
Property Number: 319140015 
Status: Underutilized 
Comment: 101.78 acres in 3 parcels, most 

recent use—wildlife and low density 
recreation

GSA Number: 7-D -T X —0510-K  
Parcel bio. 201
Lake Texoma Co: Grayson TX  
Landholding Agency: GSA 
Property Number: 549320007  
Status: Excess

Comment: 8.07 acres, most recent use—low 
density recreation, upland timber wildlife 
habitat

GSA Number: 7-D -O K -0507-H  
Parcel No. 203
Lake Texoma Co: Grayson TX 
Landholding Agency: GSA 
Property Number 549320008  
Status: Excess
Comment: 62.36 acres, most recent use— low 

density recreation and grazing 
GSA Number: 7—D—OK—0507—H 
Parcel No. 205
Lake Texoma Co: Grayson TX  
Landholding Agency: GSA 
Property Number: 549320009 
Status: Excess
Comment: 11.18 acres, most recent use—low 

density recreation and grazing 
GSA Number: 7-D -O K -0507-H  
Parcel No. 209
Lake Texoma Co: Grayson TX ** 
Landholding Agency: GSA 
Property Number 549320010 
Status: Excess
Comment: 12.67 acres, most recent use—low 

density recreation and grazing 
GSA Number: 7-D -O K -0507-H  
Wyoming 
Wind Site A
Medicine Bow Co: Carbon WY 8 2 329-  
Location: 3 miles south and 2 miles west of 

Medicine Bow 
Landholding Agency: GSA 
Property Number 419030010  
Status: Excess
Comment: 46.75 acres, limitation-easement 

restrictions

Suitable/To Be Excessed 

Buildings (by State)
Washington
Quarters No. 1204 
604 S. Maple
Warden Co: Grant WA 98857-  
Landholding Agency: Interior 
Property Number 619330001  
Status: Excess
Comment: 850 sq. ft., one story frame 

residence, asbestos siding 
Quarters No. 1208 
608 S. Maple
Warden Co: Grant WA 98857-  
Landholding Agency: Interior 
Property Number 619330002  
Status: Excess
Comment: 709 sq. ft., one story frame 

residence, asbestos siding 
Quarters No. 1301 
3 SE and N Warden Road 
Warden Co: Grant WA 9 8 857-  
Landholding Agency: Interior 
Property Number: 619330003 
Status: Excess
Comment: 709 sq. ft., one story frame 

residence on 4.9 acres, asbestos siding 
Wyoming 
House
25 mi. southeast of Labarge, WY 
Fontenelle WY 83101-  
Landholding Agency: Interior 
Property Number: 619410001 
Status: Excess
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Comment: 1056 sq. ft., 1 story frame 
residence, 2 bedrooms, off-site use only

Land (by State)
Arizona
Land—APO-GR-12 -2 6  A -09  
120 Street and Mountain View 
Scottsdale Co: Maricopa AZ 85259- 
Location: South of Shea Boulevard and East 

of 120th Street
Landholding Agency: Interior 
Property Number: 619240002  
Status: Unutilized
Comment: 4.75 acres, easement restrictions, 

most recent use—acquired for construction 
of CAP canal

Unsuitable Properties 

Buildings (by State)
Arkansas
Bldg. 12, Cass Job Corps Cntr 
Hwy 23
Ozark Co: Franklin AR 72949- 
Landholding Agency: Agriculture 
Property Number: 159320013 
Status: Unutilized 
Reason: Other
Comment: Extensive deterioration 
Winston Spring House 
Garfield Co: Benton AR 72732-  
Landholding Agency: Interior 
Property Number 619320001 
Status: Excess 
Reason: Other
Comment: Extensive deterioration 
California 
5 bungalows
125 South Grand Avenue 
Pasadena Co: Los Angeles CA 91105- 
Landholding Agency: GSA 
Property Number: 549230012 
Status: Excess 
Reason: Other
Comment: Extensive deterioration 
Minnesota
Daryll Schwieger—Cabin, Co: Itasca MN 
Landholding Agency: Agriculture 
Property Number 159320002 
Status: Unutilized 
Reason: Other
Comment: Extensive deterioration 
Kenneth Krienke—Cabin, Co: Itasca MN 
Landholding Agency: Agriculture 
Property Number 159320003 
Status: Unutilized 
Reason: Other
Comment: Extensive deterioration 
Montana
Sioux Pass Radio Relay Tower 
17 Miles South of Culbertson, Co: Richland 

MT 572 1 2 -
Landholding Agency: GSA 
Property Number 549320012 
Status: Excess 
Reason: Other 
Comment* No public access 
GSA Number 7-B-SD —495-A
New Mexico
Farmington Office and Yard 
900 La Plata Highway 
Farmington Co: San Juan NM 87499- 
Landholding Agency: Interior

Property Number 619010001 
Status: Unutilized
Reason: Within airport runway clear zone 
Oregon
Eugene District Office Site 
751 South Danebo 
Eugene Co: Lane OR 9 7 402-  
Landholding Agency: Interior 
Property Number: 619010003  
Status: Underutilized 
Reason: Within 2,000 ft. of flammable or 

explosive material
South Dakota 
Booster Station
Tract #1, Mapleton Township, Co: 

Minnehaha SD 5 7 101-  
Landholding Agency: GSA 
Property Number 549230006  
Status: Excess 
Reason: Other
Comment: Extensive deterioration 
GSA Number 7—I—SD -480-A  
Texas 
Bldg. 14
Saginaw Army Aircraft Plant 
Saginaw Co: Tarrant TX 76070-  
Landholding Agency: GSA 
Property Number 219014823 
Status: Excess 
Reason: Other 
Comment: Pump house 
GSA Number: 7-D -T X -879A

Land (by State)
Alaska
Nike Site, Tract 104 
Jig Battery “D”
Eielson Defense Area 
Fairbanks Co: Fairbanks AK 99701-  
Landholding Agency: GSA 
Property Number 549120001 
Status: Excess 
Reason: Other
Comment: Property is landlocked 
GSA Number: 9—D—AK-506-AD
Arizona
Portion, Gila River
Buckeye Co: Maricopa AZ 85337-
Landholding Agency: GSA
Property Number: 549240005
Status: Excess
Reason: Floodway
GSA Number 9-G R-A Z-533
Salt River Vortac
North of intersection of Price Rd. & 1st St.
Mesa Co: Maricopa AZ 8 5 201-
Landholding Agency: GSA
Property Number 549330008
Status: Excess
Reason: Other
Comment: No legal access
GSA Number 9-U -A Z -624
California
Portion, Travis AFB 
6 miles southeast of Vacaville 
Travis AFB Co: Solano CA 9 4 535-  
Landholding Agency: GSA 
Property Number 549220012 
Status: Surplus 
Reason: Floodway 
GSA Number: 9-D -CA—499L 
Central Valley Project

San Luis Drain
Tracy Co: San Joaquin CA 95376-  
Landholding Agency: GSA 
Property Number 549230003  
Status: Excess 
Reason: Other 
Comment: Landlocked 
GSA Number 9-I-C A -1325  
Parcel B
Santa Rosa Co: Sonoma CA 
Landholding Agency: GSA 
Property Number: 549310016  
Status: Excess 
Reason: Other
Comment: Sewage Treatment Plant 
GSA Number: 9—G—CA—580—C 
Portion of Lot 7
Former State of California Land/Stockpile
Yreka Co: Siskiyou CA
Landholding Agency: GSA
Property Number 549330006
Status: Excess
Reason: Other
Comment: Inaccessible
GSA Number 9-G -CA -956A
Colorado *
Former ERDA Site
Black Bridge Park
Gunnison Co: Mesa CO 81501-
Landholding Agency: GSA
Property Number: 549330009
Status: Excess
Reason: Floodway
GSA Number: 7—GR—CO—463—D
Illinois
1.6 acres of land 
Rock Island Arsenal
South Shore Mississippi River Moline Pool
Moline Co: Rock Island IL 61299-
Landholding Agency: GSA
Property Number 549310009
Status: Excess
Reason: Floodway
GSA Number 2-D -IL -620-B
Kentucky
E.C. Clements Job Corps Cntr.
1 Mile East of Morganfield, Ky. 
Morganfield Co: Union KY 42437-  
Landholding Agency: GSA 
Property Number 549120002 
Status: Excess
Reason: Within 2000 ft. of flammable or 

explosive material;
Within airport runway clear zone 
GSA Number: 4—L—KY—432—E 
Artemus Site
Across Cumberland River Bridge 
Artemus Co: Knox KY 
Landholding Agency: GSA 
Property Number: 549320001 
Status: Excess
Reason: Within 2000 f t  of flammable or 

explosive material; Floodway 
GSA Number: 4—Z -K Y -602  
Louisiana 
Land
Louisiana Army Ammunition Plant 
Doyline Co: Webster LA 
Landholding Agency: GSA 
Property Number. 219013923  
Status: Excess 
Reason: Other
Comment: Barrow pit, predominately under 

water
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GSA Number 7-D -LA -0435D 

Montana

Sherryl Tap Point Site
3 miles south of Drummond, MT, Co: Granite 

MT
Landholding Agency: GSA 
Property Number 549240006 
Status: Excess 
Reason: Other 
Comment: Inaccessible 
GSA Number: 7-B -M T -0598
Oregon
Tract 108 (Portion of)
Willow Creek Lake Project 
Heppner Co: Morrow OR 77836-  
Location: Located up hill from the left 

abutment of the dam structure.
Landholding Agency: GSA
Property Number 319011687
Status: Excess
Reason: Other
Comment: Inaccessible
GSA Number 9-D -O R-708
Reedsport Substation
North 22nd Street
Reedsport Co: Douglas OR 9 7 4 6 7 -
Landholding Agency: GSA
Property Number: 549310003
Status: Excess
Reason: Other
Comment: Inacessible
GSA Number 9-B-OR—701
Puerto Rico
El Corcho Tract
Naval Station Roosevelt Roads
Naguabo PR 00718-
Landholding Agency: GSA
Property Number 549320011
Status: Excess
Reason: Floodway
GSA Number N—PR—487
Puntas Figueras (2)
Naval Station Roosevelt Roads 
Ceiba PR 0 0735- 
Landholding Agency: GSA 
Property Number 549320013 
Status: Excess '
Reason: Floodway 
GSA Number N—
R-488A 
119.3 Acres
Culebra Island PR 00775-  
Landholding Agency: Interior 
Property Number 619210001 
Status: Excess 
Reason: Floodway 
South Carolina 

Land—2.66 acres
Port Royal Co: Beaufort SC 29902-6148  
Landholding Agency: GSA 
Property Number 549240009  
Status: Excess 
Reason: Floodway

[FR Doc. 94-4245 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4210-29-M

Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity

[Docket No. N-94-3683; FR-3560-N-03]

NOFA for Fair Housing Initiatives 
Program; Notice of Availability of 
Additional Funding and Extension of 
Application Due Date for Earthquake 
Victims

AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD.
ACTION: Notice of availability of 
additional funding and extension of 
application due date.

SUMMARY: This Notice announces the 
availability of an additional $800,000 of 
1993 Fiscal Year (FY) funding for the 
Education and Outreach Initiative, of the 
Fair Housing Initiatives Program (FHIP). 
It also extends the application due date 
for victims of the Los Angeles 
earthquake.
DATES: The application due date for FY 
1993 FHIP funding remains February
22,1994, except for applicants who 
could not complete their applications 
because of disruptions due to the Los 
Angeles earthquake. For those 
applicants affected by the earthquake, 
the application due date is extended to 
March 8,1994.
FOR FURTHER INFORMATION CONTACT: 
Jacquelyn J. Shelton, Director, Office of 
Fair Housing Assistance and Voluntary 
Programs, room 5234,451 Seventh 
Street SW., Washington, DC 20410- 
2000. Telephone number (202) 708- 
0800. A telecommunications device 
(TDD) for hearing and speech impaired 
persons is available at (202) 708-0455. 
(These are not toll-free numbers.) 
SUPPLEMENTARY INFORMATION: A Notice 
of Funding Availability (NOFA) 
announcing HUD’s 1993 Fiscal Year 
(FY) funding of $8.8 million for the Fair 
Housing Initiatives Program (FHIP) was 
published on December 22,1993 (58 FR 
68000). This FY 1993 FHIP NOFA stated 
that $1.8 million of Education and 
Outreach funds would be made 
available in another NOFA, to be 
published separately, for an affirmative 
fair housing marketing project The 
Department has since determined that 
only $1 million would be made 
available for the affirmative fair housing 
marketing project, and is, therefore, 
making the remaining $800,000 
available to applicants for Education 
and Outreach Initiative funding under 
the FY 1993 FHIP NOFA. Of this 
$800,000, $400,000 will be available for 
national program activities, and 
$400,000 will be available for regional/

local/community-based program 
activities.

In addition, this Notice extends the 
application due dates for those 
applicants who could not complete their 
applications because of disruptions due 
to the Los Angeles earthquake. For 
applicants adversely affected by the 
earthquake, the application due date is 
extended two weelw to March 8,1994. 
Such applicants must include with their 
applications a cover letter that briefly 
explains how the earthquake prevented 
them from meeting the original February 
22nd due date. All other applicants are' 
still subject to the February 22,1994 
due date.

No other aspects of the FY 1993 FHIP 
NOFA are changed by this notice.

A uthority: Section 561 of the Housing and 
Community Development Act of 1987 (42 
U.S.C. 3616 note); Title VIII, Civil Rights Act 
of 1968, as amended (42 U.S.C. 3601-3619); 
Sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

Dated: February 16,1994.
Paul W illia m « ,

General Deputy Assistant Secretary fo r Fair 
Housing and Equal Opportunity.
[FR Doc. 94 -4279  Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 4210-28-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[00-050-4350-01]

Seasonal Closure
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of Seasonal closure on 
approximately 8 miles of the Rio Grande 
in south-central Colorado to boating use 
from April 1 to May 31.

SUMMARY: Seasonal closure will be 
applied to boating use on approximately 
eight (8) miles of the Rio Grande River 
from Lobatos Bridge, Section 27, T.33N,
R.11E. The closure made under the 
authority of 43 CFR 8364.1 will provide 
habitat protection and privacy for 
several raptor species. A copy of the 
closure order will be posted at the 
Bureau of Land Management Offices in 
Alamosa, Colorado and Taos, New 
Mexico, and at points of access to the 8 
miles of the Rio Grande River.

Under the authority and requirement 
of 43 CFR 8364.1, the public lands and ' 
related waters as described above would 
be closed to boating use except for 
emergency craft, BLM, other Federal, 
State or local agency water craft in 
performance of official duty and other 
water craft on official business 
spedff cally approved by the San Luis
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Resource Area Manage of the Bureau of 
Land Management.

Any person who fails to comply with 
this closure order may be subject to the 
penalties provided by 43 CFR 8360.0—7 
which includes fines not to exceed 
$1000 and/or imprisonment hot to 
exceed 12 months.
DATES: This season closure is in effect 
from April 1 to May 31 annually and 
shall remain in effect unless revised, 
revoked or amended.
ADDRESSES: Comments can be direct to 
the Area Manager, San Luis Resource 
Area, 1921 State Street, Alamosa, CO 
81101 or District Manager, Canon City 
District Office, P.O. Box 2200, Canon 
City, CO 81215-2200.
FOR FURTHER INFORMATION CONTACT: 
Julie Howard, Area Manager at (719) 
589-4975.
Stuart L. Freer,
Associate District Manager.
[FR Doc. 94-4301 Filed 2 -2 4 -9 4 ; 8:45 am) 
BILUNG CODE 4310-JB-M

[AZ-020-04-5410-11-A109; AZA-28204]

Notice of Receipt of Conveyance of 
Mineral Interest Application
AGENCY: Bureau of Land Management; 
Interior.
ACTION: Notice of minerals segregation.

SUMMARY: The private lands described 
in this notice aggregating approximately 
520 acres, are segregated and made 
unavailable for filings under the general 
mining laws and the mineral leasing 
laws to determine their suitability for 
conveyance of the reserved mineral 
interest pursuant to section 209 of the 
Federal Land Policy and Management 
Act of October 21,1976.

The mineral interest will be conveyed 
in whole or in part upon favorable 
mineral examination.

The purpose is to allow consolidation 
of surface and subsurface of minerals 
ownership where there are no known 
mineral values or in those instances 
were the reservation interferes with or 
precludes appropriate nonmineral 
development and such development is a 
more beneficial use of the land than the 
mineral development.
FOR FURTHER INFORMATION CONTACT: 
Vivian M. Reid, Land Law Examiner, 
Phoenix District Office, 2015 West Deer 
Valley Road, Phoenix, Arizona 85027. 
(602) 780-8090. Serial Number AZA- 
28204.
G ila  and Salt R iver Base and M erid ian , 
M aricopa County, A rizona
T. 10 N., R .3 W ,,

Sec. 12, WV2NEV4, EViSEV»;

Sec. 13, NEVìNEV», SV2NEV4;
Sec. 24, EV2SWV4, SEV».
Minerals Reservation—All Minerals.

Upon publication of this Notice of 
Segregation in the Federal Register or as 
provided in 43 CFR 2720.1—1(b), the 
mineral interests owned by the United 
States in the private lands covered by 
the application shall be segregated to 
the extent that they will not be subject 
to appropriation under the mining and 
mineral leasing laws. The segregative 
effect of the application shall terminate 
upon: issuance of a patent or deed of 
such mineral interest; upon final 
rejection of the application; or two years 
from the date of publication of this 
notice, whichever occurs first.

Dated: February 17 ,1994.
G. L. Cheniae;
District Manager.
[FR Doc. 94-4306 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 4310-32-M

[NV-930-4210-04; N-57468; $-00154]

Realty Action: Exchange of Public 
Lands in Clark and Nye Counties, NV
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of Realty Action N - 
57468 for Exchange of Lands in Clark 
and Nye Counties, Nevada.

SUMMARY: The following described 
public land in Las Vegas, Clark County, 
Nevada, including the mineral estate, is 
being considered for disposal by 
exchange pursuant to Sections 206 and 
209 of die Federal Land Policy and 
Management Act of October 21,1976, 43 
U.S.C. 1716.
M ount D iablo M erid ian , Nevada
T. 19 S., R. 60 E„

Sec. 29, E%NEV4NEV4, 
E^NWViNEVî NEVi, EV2NEV4SEV4NEV4, 
SEV4SEV4NEV4.

Aggregating 40.00 acres (gross).

In exchange for these lands, the 
Federal Government will acquire a tract 
of non-federal land in Tonopah, Nye 
County, Nevada, described as follows:
M ount D iablo M erid ian , Nevada 

T. 3 N., R. 42 E.,
Sec. 36, a portion of the EV2WV2 .
The area described contains 8.23 acres, 

more or less.

The purpose of the exchange is to 
acquire the non-federal lands located 
within the Town of Tonopah to be used 
as an administrative office complex for 
the Bureau of Land Management’s 
Tonopah Resource Area Office. The 
exchange is consistent with the Bureau’s 
planning for the lands involved and has

been discussed with local governmental 
officials. The public interest will be 
served by making the exchange.

The value of the lands to be 
exchanged is approximately equal, and 
the acreage will be adjusted or money 
will be used to equalize the values upon 
approval of the final appraisal of the 
lands.

The patent, when issued, will contain 
the following reservations to the United 
States:

1. A right-of-way for ditches or canals 
constructed by the authority of the 
United States. Act of August 30,1890 
(43 U.S.C. 945).

2. All oil and gas deposits, 
compounds of sodium and potassium, 
and saleable minerals.

And will be subject to:
1. Right-of-way N-53652 granted to 

Central Telephone Company for an 
underground communication line, 
2616.24'xlO', as to the EV2NEV4NEV4, 
EV2NEV4SEV4NEV4, SE'ASEViNEV».

2. Right-of-way N—55369 granted to 
Las Vegas Valley Water District for a 
water main, 2616.24'x20', and a 
temporary construction area 
2616.24'xlO' (expires 3/3/95), as to the 
EV2NEV4NEV4, EV^NE V4SE V4NEV4, 
SEy4SEy4NEV4.

3. Right-of-way N—57864 granted to 
Southwest Gas Corp. for a gas pipeline, 
2622'x30', and a temporary construction 
2622'x20' (for a period of 2 months from 
start of construction], as to the
EyaNE'ANEy», Ey2NEy4SEV»NE V4, 
SEViSEViNEy».

4. An easement 30.00 feet in width 
along the south boundary of the 
NE'ANEViNEyi, together with a 15.00- 
foot spandrel area in the Southwest 
comer thereof concave Northeasterly, 
and being tangent to the East line of said 
West 30.00 feet and tangent to the North 
line of said South 30.00 feet, together 
with a 25.00-foot spandrel area in the 
Southeast comer thereof concave 
Northwesterly, being tangent to the 
North line of said South 30.00 feet and 
tangent to the West line of said East
50.00 feet, in favor of Clark County, for 
road, public utilities and flood control 
purposes to insure continued ingress 
and egress to adjacent lands.

5. An easement 50.00 feet in width 
along the north and east boundaries, 
and 30.00 feet in width along the west 
and south boundaries of the 
Ey2NEy4NEy4, together with a 25.00- 
foot spandrel area in the Northwest 
comer thereof concave Southeasterly, 
and being tangent to the South line of 
said North 50.00 feet and tangent to the 
East line of said West 30.00 feet; also 
together with a 15.00-foot spandrel area 
in the Southwest comer thereof concave 
Northeasterly, and being tangent to the
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East line of said West 30.00 feet and 
tangent to the North line of said South
30.00 feet; further together with a 25.00- 
foot spandrel area in the Southeast 
comer thereof concave Northwesterly, 
and being tangent to the North line of 
said South 30.00 feet and tangent to the 
West line of said East 50.00 feet; 
together with a 54.00-foot spandrel area 
in the Northeast comer thereof concave 
Southwesterly, being tangent to the 
West line of said East 50.00 feet and 
tangent to the South line of said North
50.00 feet, in favor of Clark County, for 
road, public utilities and flood control 
purposes to insure continued ingress 
and egress to adjacent lands.

6. An easement 50.00 feet in width 
along the north boundary, and 30.00 feet 
in width along the south and east 
boundaries of the EV2NWV4NEV4NEV4, 
together with a 15.00-foot spandrel area 
in the Southeast comer thereof concave 
Northwesterly, and being tangent to the 
North line of said South 30.00 feet and 
tangent to the West line of said East
30.00 feet, also together with a 25.00- 
foot spandrel area in the Northeast 
comer thereof concave Southwesterly, 
being tangent to the West line of said 
East 30.00 feet and tangent to the South 
line of said North 50.00 feet, in favor of 
Clark County, for road, public utilities 
and flood control purposes to insure 
continued ingress and egress to adjacent 
lands.

7. An easement 30.00 feet in width 
along the north boundary of the 
SEV4NEy4NEV4, together with a 15.00- 
foot spandrel area in the Northwest 
comer thereof concave Southeasterly, 
and being tangent to the South line of 
said North 30.00 feet and tangent to the 
East line of said West 30.00 feet, 
together with a 25.00-foot spandrel area 
in the Northeast comer thereof concave 
Southwesterly, being tangent to the 
West line of said East 50.00 feet and 
tangent to the South line of said North
30.00 feet, in favor of Clark County, for 
road, public utilities and flood control 
purposes to insure continued ingress 
and egress to adjacent lands.

8. An easement 50.00 feet in width 
along the east boundary, and 30.00 feet 
in width along the north and south 
boundaries of the EV2NEV4SEV4NEV4, 
together with a 25.00-foot spandrel area 
in the Southeast comer thereof concave 
Northwesterly, and being tangent to the 
North line of said South 30.00 feet and 
tangent to the West line of said East
50.00 feet, also together with a 25.00- 
foot spandrel area in the Northeast 
comer thereof concave Southwesterly, 
being tangent to the West line of said 
East 50.00 feet and tangent to the South 
line of said North 30.00 feet, in favor of 
Clark County, for road, public utilities

and flood control purposes to insure 
continued ingress and egress to adjacent 
lands.

9. An easement 50.00 feet in width 
along the east boundary, 40.00 feet in 
width along the south boundary and 30 
feet in width along the north and west 
boundaries of the SEViSEViNE'A, 
together with a 15.00-foot spandrel area 
in the Northwest comer thereof concave 
Southeasterly, and being tangent to the 
South line of said North 30.00 feet and 
tangent to the East line of said West
30.00 feet, also together with a 20.00- 
foot spandrel area in the Southwest 
comer thereof concave Northeasterly, 
and being tangent to the East Line of 
said West 30.00 feet and tangent to the 
North line of said South 40.00 feet; 
further together with a 25.00-foot 
spandrel area in the Southeast comer 
thereof concave Northwesterly, and 
being tangent to the North line of said 
South 40.00 feet and tangent to the West 
line of said East 50.00 feet; together with 
a 25.00-foot spandrel area in the 
Northeast comer thereof concave 
Southwesterly, being tangent to the 
West line of said East 50.00 feet and 
tangent to the South line of said North
30.00 feet, in favor of Clark County, for 
road, public utilities and flood control 
purposes to insure continued ingress 
and egress to adjacent lands. 
SUPPLEMENTARY INFORMATION: Detailed 
information concerning the exchange, 
including the environmental assessment 
is available for review at the Bureau of 
Land Management, Las Vegas District 
Office, 4765 W. Vegas Dr. Las Vegas, NV 
89108.

Dated: February 18,1994.
Mason K. H all,
Acting District Manager.
(FR Doc. 94-4312 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-HC-M

[O R -943-4210-05; GP4-070; O R -  
50354(WASH); 4-00151]

Receipt of Application for the 
Conveyance of Federally-Owned 
Mineral Interests

AGENCY: Bureau of Land Management, 
Washington, Interior.
ACTION: Notice.

SUMMARY: This action informs the public 
of the receipt of an application from the 
surface estate owner for the conveyance 
of Federally-owned mineral interests. 
FOR FURTHER INFORMATION CONTACT: 
Pamela Chappel, BLM Oregon/ 
Washington State Office, P.O. Box 2965, 
Portland, Oregon 97208, 503-280-7170. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that pursuant to Section

209 of the Act of October 21,1976, 90 
Stat. 2757, Willene E. Minniër, surface 
owner, Kettle Falls, Washington, has 
applied to purchase the mineral estate 
described as follows:
Willamette Meridian
T. 33 N., R. 38 E.,

Sec. 7, lots 14-16.
The areas described aggregate 32.10 acres 

in Stevens County, Washington.
Upon publication of this notice in the 

Federal Register, the mineral interest 
described above will be segregated to the 
extent that it will not be open to 
appropriation under the public land laws 
including the mining laws. The segregative 
effect of the application shall terminate either 
upon issuance of a patent or other document 
of conveyance of such mineral interests, or 
upon rejection of the application, or two 
years from the date of filing of the 
application, November 12,1993 , whichever 
occurs first.

Dated: February 8 ,1994.
Robert D. DeViney, Jr.,
Acting Chief, Branch o f Lands and M inerals 
Operations.
[FR Doc. 94-4308  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 4310-33-P

[UT -934 -03 -4410 -03 ]

Upcoming Planning Effort in Eastern 
Utah
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Call for information and update.

SUMMARY: This notice is a follow up to 
the notice that appeared in the January 
1993 Federal Register concerning 
revision of the Grand Resource Area 
Management Plan, Moab District, Utah, 
Bureau of Land Management (BLM). It 
has been determined appropriate to 
expand the planning area beyond the 
Grand Resource Area to include the 
Price River Resource Area of the Moab 
District and the Book Cliffs Resource 
Area of the Vernal District. The plan 
will be referred to as the Eastern Utah 
Resource Management Plan and 
Environmental Impact Statement (RMP/ 
EIS). As part of this effort, data will be 
acquired to amend and update the 
adjacent San Rafael, San Juan, and 
Diamond Mountain RMPs. The BLM 
will coordinate with the adjourning 
BLM Districts in Utah and Colorado.

By expanding the planning area, the 
BLM will be able to include complete 
ecosystems in the evaluation and 
analysis of resource issues. This 
expanded area will encompass a major 
portion of the Colorado Plateau in Utah. 
This notice is intended to inform the 
public that the planning area has been 
expanded and to invite public



9238 Federal Register

participation. Public comment will be 
solicited throughout the planning 
process. In the January 1993 notice for 
the Grand Resource Area, a call was 
made for nominations of Areas of 
Critical Environmental Concern (ACEC) 
and Wild and Scenic River (W&SR) 
segments, along with a request for 
submission of technical mineral 
resource information. The above 
information is requested for the 
expanded planning area, along with 
submission of technical coal resource 
information, outdoor recreation use 
data, and information on the wildlife 
resources and issues in the planning  
area. This call for information will 
include information on W&SR segments 
in the adjacent San Rafael and San Juan 
Resource Areas and on water depletion 
as it affects threatened and endangered 
species in the Colorado River drainage 
system.
FOR FURTHER INFORMATION CONTACT: 
Wayne Erickson, Project Manager, Utah 
State Office, 324 South State Street, 
suite 301, Salt Lake City, Utah 84111; 
Michael O’Donnell, Team Leader, 
Bureau of Land Management, Moab 
District Office, 82 East Dogwood, Moab, 
Utah 84532; or Jerry Kenczka, Team 
Leader, Vernal District, 170 South 500 
East, Vernal, Utah 84078. Office hours 
are: Utah State Office, 7:30 a.m. to 4:30 
p.m., telephone (801) 530-4051; Moab 
District, 7:45 a m. to 4:30 p.m., 
telephone (801) 259-2100; Vernal 
District, 7:45 a.m. to 4:30 p.m., 
telephone (801) 781-4400, Monday 
through Friday, except holidays. 
SUPPLEMENTARY INFORMATION: This plan 
will be prepared under 43 CFR part 
1610 to meet the requirements of section 
202 of the Federal Land Policy and 
Management Act and section 102 of the 
National Environmental Policy Act 
Decisions generated during this 
planning process will validate or 
supersede land-use planning decisions 
presented in the 1983 Price River 
Management Framework Plan (MFP), 
the 1985 Book Cliffs RMP, and die 1985 
Grand RMP. The RMP/EIS will also 
incorporate decisions relating to policy 
and regulatory changes initiated or 
enacted since 1983.

The planning area, which includes 
the Book Cliffs, Price River, and Grand 
Resource Areas, covers approximately
3,907,000 acres of public land in 
Uintah, Emery, Carbon, Grand, and San 
Juan Counties in eastern Utah. 
Additionally, the planning area includes 
approximately 307,000 acres of split- 
estate where the minerals are in Federal 
ownership and the surface is in other 
Federal agency, State, private, or tribal 
ownership. Portions of the San Juan,
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Diamond Mountain, and the San Rafael 
Resource Areas will be included in this 
plan for limited specific areas.

The planning effort will formulate 
resource decisions based on the 
environmental and socioeconomic 
needs within the planning area. 
Coordination will take place with the 
State of Utah; the Ute Indian Tribe; 
Federal agencies such as the National 
Park Service, USDA Forest Service, U.S. 
Fish and Wildlife Service, and the 
Bureau of Indian Affairs; as well as 
other county and private entities. The 
plan will consider management of the 
Federal subsurface mineral estate.

The following planning issues have 
been identified: Vegetative management 
for livestock, wildlife habitat 
management, and watershed 
management, access and transportation 
needs, mineral activities, recreation 
management, cultural resource 
management, and threatened and 
endangered species recovery- 
implementation plans. In addition, a 
unique wildlife initiative in the Book 
Cliffs and increased recreation use in 
the Grand Resource Area will be 
addressed and alternative management 
solutions analyzed.

As a part of the planning process, < 
requests for nominations for ACEC 
designations are encouraged. 
Nominations must include a map as 
well as a discussion on why an ACEC 
is necessary and what special 
management would be proposed. 
Nominations will be evaluated, and 
final designations will be made through 
the planning process. The public is also 
invited to nominate potential W&SR 
segments. Maps or a description of the 
specific streams for study by the team 
should accompany the W&SR 
nomination. Opportunity is also 
provided at this time for submission of 
relevant technical information regarding 
mineral resources in the planning area. 
Specifically, as a part of this planning 
effort, a call for coal and other resource 
information is hereby requested to 
solicit indications of interest and 
information on coal resources 
development potential and other 
resources which may be affected by coal 
development for lands in the planning 
area. Industry, State and local 
governments, and the general public 
may submit information on lands that 
should be considered for coal leasing, 
including statements describing why the 
lands should be considered for leasing. 
Proprietary data marked as confidential 
may be submitted as response to th is 
call for coal and other resource 
information, however, this data may be 
submitted to the Authorized Officers 
only. The Authorized Officers are the
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Resources Area and District Managers of 
the Vernal and Moab Districts. This data 
will be used, along with other published 
information, in the evaluation of 
mineral resource potential and to assist 
in making resource-allocation decisions. 
This data will not be included in the 
public record.

Public participation is being sought at 
this time to ensure that all issues, 
problems, and concerns from those 
interested in the management of lands 
within the planning area are considered. 
Public response is requested by 
September 30,1994. The development 
of the land-use plan is a public process; 
and the public is invited to assist in the 
identification of issues, the scope of the 
EIS, and the nomination of special- 
designation areas. Public workshops 
will be held in April 1994 to discuss 
planning issues. The date, time, and 
location of these workshops will be 
announced at a later date in local 
newspapers. Additional public 
participation will be encouraged 
throughout this process.

Public participation will again be 
requested at the time the draft RMP/EIS 
is initiated, in October 1994, and the 
proposed RMP/Final EIS is completed 
in 1997. Notice of availability of these 
documents will be published at the 
appropriate times.
James M. Parker,
State Director.
[FR Doc. 94 -4 2 4 0  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNQ CODE 4310-OQ-M

[C O -942-94—4730-02]

Colorado: Filing of Plats of Survey
February 14 ,1994 .

The plats of survey of the following 
described land, will be officially filed in 
the Colorado State Office, Bureau of 
Land Management, Lakewood, 
Colorado, effective 10 a.m., February 14, 
1994.

The plat (in four sheets), representing 
the dependent resurvey of a portion of 
the 12th Guide Meridian West, (east 
boundary), a portion of the 
subdivisional lines, and certain tract 
lines and the subdivision of certain 
sections, T. 2 N., R. 97 W., Sixth 
Principal Meridian, Colorado, Group 
No. 853, was accepted December 8, 
1993.

The plat (in 2 sheets), representing the 
corrective dependent resurveys of the 
west boundary of section 1, portions of 
Tract A, Monitor Placer, Mineral Survey 
No. 1302, South Bank Placer, and the 
subdivision of section 1, and the 
dependent resurvey of portions of the 
subdivisional lines and certain mineral
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claims, and the subdivision of section 2, 
T. 12 S., R. 80 W., Sixth Principal 
Meridian, Colorado, Group No. 873, was 
accepted December 7,1993.

The supplemental plat, correcting the 
bearing on the line between section 5 
and section 6, T. 44 N., R. 11 W., New 
Mexico Principal Meridian, Colorado, 
was accepted December 20,1993.

The amended plat, clarifying the 
chord bearing and chord length between 
Angle Point 11 and Angle Point 1, of 
Tract 43, in unsurveyed T. 2 S., R. 75
W., Sixth Principal Meridian, Colorado, 
was accepted November 30,1993.

These surveys were executed to meet 
certain administrative needs of this 
Bureau.

The Plat (in 2 sheets), representing the 
dependent resurvey of portions of the 
New Mexico Principal Meridian (west 
boundary), the Eighth Standard Parallel 
North (south boundary), east and north 
boundaries, and subdivisional lines and 
the subdivision of sections, T. 33 N., R.
1E., New Mexico Principal Meridian, 
Colorado, Group No. 942, was accepted 
December 28,1993,

The plat representing the dependent 
resurvey of the First Guide Meridian 
West, (east boundary), portions of the 
south, west, and north boundaries, 
subdivisional lines, M.S.No. 2129 
Warner Placer, and the Ophir Townsite, 
and the subdivision of sections 4 and 5, 
T. 42 N., R. 9 W., New Mexico Principal 
Meridian, Colorado, Group No. 881, was 
accepted December 28,1993.

The plat representing the dependent 
resurvey of portions of the Eighth 
Standard Parallel North, (south 
boundary), and subdivisional lines, and 
the subdivision of certain sections, T. 33
N., R. 1 W., New Mexico Principal 
Meridian, Colorado, Group No. 981, was 
accepted January 3,1994.

The plat representing the dependent 
resurvey of portions of the south 
boundary and subdivisional lines, and 
the subdivision of sections 32 and 33, T. 
21 S., R. 69 W., Sixth Principal 
Meridian, Colorado, Group No. 972, was 
accepted December 17,1993.

The plat (in 2 sheets), representing the 
dependent resurvey of portions of the 
Third Standard Parallel South (south 
boundary), the Twelfth Auxiliary Guide 
Meridian West (east boundary), west 
and north boundaries and subdivisional 
lines, and the subdivision of sections, T. 
15 S., R. 101 W., Sixth Principal 
Meridian, Colorado, Group No. 880, was 
accepted November 29,1993.

The plat representing the dependent 
resurvey of portions of the north 
boundary and subdivisional lines, and 
the subdivision of section 17, T. 14 S.,
R. 76 W., Sixth Principal Meridian,

Colorado, Group No. 941, was accepted 
January 4,1994.

These surveys were executed to meet 
certain administrative needs of the U.S. 
Forest Service.

The plat (in two sheets), representing 
the dependent resurvey of a portion of 
the Eighth Standard Parallel North, 
(south boundary), the west boundary, 
and a portion of the subdivisional lines, 
and the subdivision of sections. T. 33 
N., R. 6 W., New Mexico Principal 
Meridian, Colorado, Group No. 960, was 
accepted January 4,1994.

This survey was executed to meet 
certain administrative needs of the 
Bureau of Indian Affairs.

All inquiries about this land should 
be sent to the Colorado State Office, 
Bureau of Land Management, 2850 
Youngfield Street, Lakewood, Colorado 
80215.
Darryl A. Wilson,
Acting Chief, Cadastral Surveyor fo r 
Colorado.
(FR Doc. 94-4367 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-JB-M

[N M -920-4210-06; NMNM 0450823]

Proposed Continuation of Withdrawal; 
New Mexico
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice.

SUMMARY: The United States Department 
of Agriculture, Forest Service, proposes 
that a 796.50-acre withdrawal for the 
Dry Camp Picnic Ground, Balsam Glade 
Picnic Ground, Sandia Crest 
Observation Recreation Site, Kiwanis 
Point Picnic Ground, Tree Spring Picnic 
Ground, Capulin Spring Picnic Ground, 
Sandia Man Cave Recreation Site, and 
La Madera Winter Sports Area, all 
within the Sandia Ranger District in the 
Cibola National Forest, continue for an 
additional 20 years. The lands will 
remain closed to m ining, but have been 
and will remain open to surface entry 
and mineral leasing.
DATES: Comments should be received by 
May 26,1994.
ADDRESSES: Comments should be sent to 
State Director, BLM New Mexico State 
Office, P.O. Box 27115, Santa Fe, New 
Mexico 87502, 505-438-7502.
FOR FURTHER INFORMATION CONTACT: 
Georgiana E. Armijo, BLM New Mexico 
State Office, 505-438-7594. 
SUPPLEMENTARY INFORMATION: The 
United States Department of 
Agriculture, Forest Service, proposes 
that the existing land withdrawal made 
by Public Land Order No. 3498 be 
continued for a period of 20 years

pursuant to section 204 of thé Federal 
Land Policy and Management Act of 
1976, 43 U.S.C. 1714 (1988).

The lands are described as follows:, 
New Mexico Principal Meridian 

Cibola National Forest 
Dry Camp Picnic Ground
T. 11 N., R. 5 E., (Unsurveyed) (40 acres)

Sec. 4, SVfeSEViSEY»;
Sec. 9 , NV2NEV4NEV4.

Balsam Glade Picnic Ground
T. 11 N., R. 5 E., (Unsurveyed) (30 acres)

Sec. 4, SEV4NWV4NEV4 and SVfeNEYiNEYi.
Sandia Crest Observation Recreation Site

That portion that lies outside the Sandia ^  
Wilderness described as 
T. 11 N., R. 5 E., (Unsurveyed) (69 acres)

Sec. 6 , NWV4SWV4NEV4, SV2SWV4NEV4, 
EV2NEV4NWV4, EVfeNWViNEYiNWY», 
NEV4SEV4NW1/», and Ny2SEV4SEV4
NWV4.

Kiwanis Point Picnic Ground
That portion that lies outside the Sandia 

Wilderness described as 
T. 11 N., R. 5 E., (Unsurveyed) (42.50  acres) 

Sec. 6, WV2NEV4SEY», EV2NWV4SEV4, NV2 
NEV4SWV4SEV4, SEVtNEViSWVtSEV», 
NWV4SEV4SEV4, and NV2SWV4SE1/*
SEV4.

Tree Spring Picnic Ground
T. 11 N., R. 5 E., (Unsurveyed) (40 acres)

Sec. 9, SEV4NÈY4.
Capulin Spring Picnic Ground
T. 11 N., R. 5 E., (Unsurveyed) (50 acres)

Sec. 4 , NEV4NWV4NWV4 and NWV4NEV4 
NWV4.

T. 12 N., R. 5 E.,
Sec. 33, SEV4SEV4SWV4 and SV2SW1/»

SEV4.
Sandia Man Cave Recreation Site

That portion that lies outside the Sandia 
Wilderness described as 
T. 12 N., R. 5 E., (45 acres)

Sec. 22, EV2SWV4NWV4 (parts of lot 1 and 
Reconveyance NM 0592), WV2NWV4 
SWV» (parts of lot 3 and Reconveyance 
NM 0592), and ÉViEViNWYiSWY» (part 
of lot 3).

La Madera Winter Sports Area
That portion that lies outside the Sandia 

. Wilderness described as 
T. 11 N., R. 5 E., (Unsurveyed) (480 acres)

Sec. 4 , SWV4SWV4NEV4, SV2SV2NWV4, NY2 
SWY», NY2SWY4SWY4, SWY4SWY4 
SWV», and WY2NWY4SEY4;

Sec. 5 , SViSWYiSWY», EV2SEV4SWV4, 
SWYiSEYiSWVi, NEY»SEY4, SEY4NWY4 
SEY4, and SV2SEV4;

Sec. 6 , SEV4SEV4SEV»;
Sec. 8, NWV4NEV4NEV1, NV2NWY»NE V», 

SWY4NWY4NEY», NEY4NWY4, NY2NWY4 
NWY», NYzSWYiNWYiNWV., SEY» 
NWYîNWY», EViNE V»SW V4NWV4, and 
NWViSEVtNWV».

The lands described aggregate 796.50 acres 
in Bernalillo and Sandoval Counties.

The purpose of the withdrawal is to 
protect the Dry Camp Picnic Ground, 
Balsam Glade Ground, Sandia Crest
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Observation Récréation Site, Kiwanis 
Point Picnic Ground, Tree Spring Picnic 
Ground, Capulin Spring Picnic Ground, 
Sandia Man Cave Recreation Site, and 
La Madera Winter Sports Area all 
within the Sandia Ranger District in the 
Cibola National Forest. The withdrawal 
segregates the lands from location and 
entry under the mining laws, but not the 
mineral leasing laws. No change is 
proposed in the purpose or segregative 
effect of the withdrawal.

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may présent 
their views in writing to the State 
Director in the New Mexico State Office.

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources.
A report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and the 
Congress, who will determine whether 
or not the withdrawal will continue 
and, if so, for how long. The final 
determination of the continuation of the 
withdrawal will be published in the 
Federal Register. The existing 
withdrawal will continue until such 
final determination is made.

Dated: February 14; 1994.
Malcolm J. Schnitker,
Acting State Director.
IFR Doc. 94-4236 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-FB-M

Fish and Wildlife Service

Notice of Receipt of Applications for 
Permit

The following applicants have 
applied for a permit to conduct certain 
activities with endangered species. This 
notice is provided pursuant to section, 
10(c) of the Endangered Species Act of 
1973, as am ended  (16 U.S.C. 1531, et 
sea.):

Applicant: Chimfunshi Wildlife 
Orphanage, Palm Beach Gardens, FL., 
PRT—785691.

The applicant requests a permit to 
import a female chimpanzee which 
originated in Zaire, Africa, and is now 
located in Haiti and immediately export 
it to Zambia, Africa, to the Chimfunshi 
Wildlife Orphanage which specializes 
in rehabilitating and reintroducing 
orphaned chimpanzees to social groups. 
Due to the current political and 
economic situation in Haiti, in 
accordance with section 10(c) of the 
Endangered Species Act, the Fish and

Wildlife Service reserves the right to 
issue this permit during the 30 day 
comment period in the event that the 
current owners of this chimpanzee must 
leave the country on short notice and 
the health or life of this chimpanzee 
would therefore become threatened.

Written data or comments should be 
submitted to the Director, U.S. Fish and 
Wildlife Service, Office of Management 
Authority, 4401 North Fairfax Drive, 
room 432, Arlington, Virginia 22203 and 
must be received by the Director within 
30 days of the date of this publication.

Documents and other information 
submitted with these applications are 
available for review, subject to the 
requirements of the Privacy Act and 
Freedom of Information Act, by any 
party who submits a written request for 
a copy of such documents to the 
following office within 30 days of the 
date of publication of this notice: U.S. 
Fish and Wildlife Service, Office of 
Management Authority, 4401 North 
Fairfax Drive, room 420(c), Arlington, 
Virginia 22203. Phone: (703/358-2104); 
FAX: (703/358-2281).

Dated: February 18,1994.
Susan Jacobsen,
Acting Chief, Branch o f Permits, O ffice o f 
M anagement Authority.
[FR Doc. 94-4241 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-66-P

Minerals Management Service

Outer Continental Shelf, Central Gulf of 
Mexico, Gas and Oil Lease Sale 147
AGENCY: Minerals Management Service 
(MMS), Interior.
ACTION: Notice Of sale.

1. Authority. This Notice is published 
pursuant to the Outer Continental Shelf 
(OCS) Lands Act (43 U.S.C. 1331-1356, 
(1988)), and the regulations issued 
thereunder (30 CFR part 256).

2. Filing o f Bids. Sealed bids will be 
received by the Regional Director (RD), 
Gulf of Mexico Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard, New Orleans, Louisiana 
70123-2394. Bids may be delivered in 
person to that address during normal 
business hours (8 a.m. to 4 p.m., Central 
Standard Time (c.s.t.) until the bid 
submission deadline at 10 a.m. Tuesday, 
March 29,1994. Hereinafter, all times 
cited in this Notice refer to c.s.t. unless 
otherwise stated. Bids will not be 
accepted the day of bid opening, 
Wednesday, March 30,1994. Bids 
received by the RD later than the time 
and date specified above will be 
returned unopened to the bidders. Bids 
may not be modified or withdrawn

unless written modification or written 
withdrawal request is received by the 
RD prior to 10 a.m. Tuesday, March 29, 
1994. Bid opening time will be 9 a.m., 
Wednesday, March 30,1994, at the 
Sheraton Hotel, 500 Canal Street, New 
Orleans, Louisiana. All bids must be 
submitted and will be considered in 
accordance with applicable regulations, 
including 30 CFR part 256. The list of 
restricted joint bidders which applies to 
this sale appeared in the Federal 
Register at 58 FR 52505, published on 
October 8,1993.

3. M ethod o f Bidding. A separate 
signed bid in a sealed envelope labeled 
"Sealed Bid for Gas and Oil Lease Sale 
147, not to be opened until 9 a.m., c.s.t., 
Wednesday, March 30,1994,” must be 
submitted for each block bid upon. The 
sealed envelope and the bid should 
contain the following information: the 
company name, qualification number, 
area number and/or name (abbreviations 
acceptable), and the block number of the 
block bid upon. In addition, the total 
amount bid must be in whole dollar 
amounts.

Bidders must submit with each bid 
one-fifth of the cash bonus, in cash or 
by cashier’s check, bank draft, or 
certified check, payable to the order of 
the U.S. Department of the Interior— 
Minerals Management Service. For 
identification purposes, the company 
name and company qualification 
number should also appear on the check 
or draft together with the bid block 
identification (abbreviations 
acceptable). No bid for less than all of 
the unleased portions of a block will be 
considered.

All documents must be executed in 
conformance with signatory 
authorizations on file in the Gulf of 
Mexico regional office. Partnerships also 
need to submit or have on file a list of 
signatories authorized to bind the 
partnership. Bidders submitting joint 
bids must state on the bid form the 
proportionate interest of each 
participating bidder, in percent to a 
maximum of five decimal places, e.g., 
33.33333 percent. Other documents may 
be required of bidders under 30 CFR 
256.46. Bidders are warned against 
violation of 18 U.S.C. 1860, prohibiting 
unlawful combination or intimidation of 
bidders.

4. Bidding, Yearly Rental, and Royalty 
Systems. The following bidding, yearly 
rental, and royalty systems apply to this 
sale:

(a) Bidding Systems. All bids 
submitted at this sale must provide for 
a cash bonus in the amount of $25 or 
more per acre or fraction thereof.
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(b) Yearly Rental. All leases awarded 
will provide for a yearly rental payment 
of $5 per acre or fraction thereof,

(c) Royalty Systems. All leases will 
provide for a minimum royalty of $5 per 
acre or fraction thereof. The following 
royalty systems will be used in this sale.

(1) Leases with a 12 Vi-Percent 
Royalty. This royalty rate applies to 
blocks in water depths of 400 meters or 
greater, this area is shown on the 
Stipulations, Lease Terms and Bidding 
Systems Map applicable to this Notice 
(see paragraph 13). Leases issued on the 
blocks offered in this area will have a 
fixed royalty rate of 12 V2 percent.

(2) Leases with a  162/3-Percent 
Royalty. Tliis royalty rate applies to 
blocks in water depths of less than 400 
meters (see aforementioned Map).
Leases issued on the blocks offered in 
this area will have a fixed royalty rate 
of 16% percent

5. Equal Opportunity. The 
certification required by 41 CFR 60— 
1.7(b) and Executive Order No. 11246 of 
September 24,1965, as amended by 
Executive Order No. 11375 of October 
13,1967, on the Compliance Report 
Certification Form, Form MMS-2033 
(June 1965), and the Affirmative Action 
Representation Form, Form MMS-2032 
(June 1985) must be on file in the Gulf 
of Mexico regional office prior to lease 
award (see paragraph 14(e)).

6. Bid Opening. Bid opening will 
begin at the bid opening time stated in 
paragraph 2. The opening of the bids is 
for the sole purpose of publicly 
announcing bids received, and no bids 
will be accepted or rejected at that time. 
If the Department is prohibited for any 
reason from opening any bid before 
midnight on the day of bid opening, that 
bid will be returned unopened to the 
bidder as soon thereafter as possible.

7. D eposit o f  Payment. Any cash, 
cashier’s checks, certified checks, or 
bank drafts submitted with a bid may be 
deposited by the Government in an 
interest-bearing account in the U.S. 
Treasury during the period the bids are 
being considered. Such a deposit does 
not constitute and shall not be 
construed as acceptance of any bid on 
behalf of the United States.

8. W ithdrawal o f  B locks. The United 
States reserves the right to withdraw 
any block from this sale prior to 
issuance of a written acceptance of a bid 
for the block.

9. A cceptance, Rejection, or Return o f  
Bids. The United States reserves the 
right to reject any and all bids. In any 
case, no bid will be accepted, and no 
lease for any block will be awarded to 
any bidder, unless:

(a) The bidder has complied with all 
requirements of this Notice and 
applicable regulations;

(b) The bid is the highest valid bid; 
and

(c) The amount of the bid has teen 
determined to be adequate by the 
authorized officer.

No bonus bid will be considered for 
acceptance unless it provides for a cash 
bonus in the amount of $25 or more per 
acre or fraction thereof. Any bid 
submitted which does not conform to 
the requirements of this Notice, the OCS 
Lands Act, as amended, and other 
applicable regulations may be returned 
to the person submitting that bid by the 
RD and not considered for acceptance.

10. Successfu l B idders. Each person 
who has submitted a bid accepted by 
the authorized officer will be required to 
execute copies of the lease, pay the 
balance of the cash bonus bid along 
with the first year's annual rental for 
each lease issued, by electronic funds 
transfer in accordance with the 
requirements of 30 CFR 218.155, and 
satisfy the bonding requirements of 30 
CFR 256, Subpart I, as amended. See 
Federal Register at 58 FR 45255, 
published August 27,1993.

11. Leasing M aps and O fficial 
Protraction Diagrams. Blocks offered for 
lease may be located on the following 
Leasing Maps or Official Protraction 
Diagrams which may be purchased from 
the Gulf of Mexico regional office (see 
paragraph 14(a)):

(a) Outer Continental Shelf (OCS) 
Leasing Maps—Louisiana Nos. 1 
through 12. This is a set of 29 maps 
which sells for $32.

(b) Outer Continental Shelf Official 
Protraction Diagrams. These diagrams 
sell for $2.00 each.
NH 15-12 Ewing Bank (Dec. 2,1976). 
NH 16-4 Mobile (Feb. 23,1993).
NH 16-7 Viosca Knoll (Dec. 2,1976). 
NH 16-10 Mississippi Canyon (Dec. 2,

1976). \
NG 15—3 Green Canyon (Dec. 2,1976). 
NG15-6 Walker Ridge (Dec. 2,1976). 
NG 15-9 (No Name) (Apr. 27,1989). 
NG 16—1 Atwater Valley (Nov. 10,

1983).
NG 16-4 Lund (Aug. 22,1986).
NG 16-7 (No Name) (Apr. 27,1989).

(c) A complete set of all the above 
OCS Leasing Maps and Official 
Protraction Diagrams is available on 
microfiche for $5.00 per set.

12. D escription o f  the A reas O ffered 
fo r  Bids.

(a) Acreages of blocks are shown on 
Leasing Maps and Official Protraction 
Diagrams. Some of these blocks, 
however, may be partially leased, or 
transected by adniinistrative lines such

as the Federal/State jurisdictional line. 
Information on the unleased portions of 
such blocks, including the exact 
acreage, is included in the following 
document available from the Gulf of 
Mexico regional office:

Central Gulf of Mexico Lease Sale 
147—Final. Unleased Split Blocks and 
Unleased Acreage of Blocks with 
Aliquots and Irregular Portions Under 
Lease.

(b) B locks w hich have recently  
becom e available fo r  leasing since 
D ecem ber 17,1993: Attention is drawn 
to the following update list which is 
included as a matter of convenience for 
interested parties. Any questions on this 
may be directed to Ms. Patricia Bryars, 
Phone (504) 736-2763.

U pdate List: West Cameron Blocks 
245 and 272; West Cameron, South 
Addition Block 656; East Cameron 
Block 165; Eugene Island Blocks 135 
and 155; Ship Shoal, South Addition 
Block 279; South Timbalier Blocks 142 
and 186; Bay Marchand Block 5; Main 
Pass, South & East Addition Block 257; 
Mobil Block 859; Mississippi Canyon 
Block 681; Green Canyon Blocks 38, 56, 
83, 111, 113, 156, 260, 281, 299, 422, 
457, 499, 500, 501, 629, and 630; 
Atwater Valley Blocks 134,178,179, 
210, 222, and 397.

(c) B locks not available fo r  leasing: 
The areas offered for leasing include all 
those blocks shown on the OCS Leasing 
Maps and Official Protraction Diagrams 
listed in paragraph 11(a), (b), and (c), 
except for those blocks or partial blocks 
already under lease. Descriptions of 
blocks listed represent all Federal 
acreage leased unless otherwise noted.
Sabine Pass

3, 6, 8, 9 ,1 0 ,1 1 ,1 3 ,1 4 ,1 5 .
West Cameron

17 18(SWV4), 19, 20, 21, 22, 23, 24,
27, 28, 33, 34, 35, 36, 38, 39, 40, 41, 44, 
45, 47(NWV4), 48, 49, 53, 55, 56, 58, 59, 
60, 61, 63, 64, 65, 6 6 ,67 ,68 , 69, 71, 72, 
73, 74, 75, 76, 77, 78, 79, 81, 82, 83, 90, 
91, 92, 93, 95, 96, 97, 98 ,99,100,101,
102,104,108,109,110, 111, 114,115, 
116 ,118 ,128 ,130 ,132 ,134 ,135 ,136 ,
138 ,139,141,142,143,144, 145,146, 
148 ,149,150,151,153,165, 167,168,
169,170, 171,172,173,174,175,176, 
177,178,179,180, 181,182, 183,184, 
1 8 6 ,1 8 7 ,1 9 1 ,192(SVz), 193, 194,195,
196,197,198, 201, 202, 203, 205, 206, 
207, 211, 212, 213, 215, 216, 221, 222, 
224, 225, 226, 228, 229, 230, 231, 237, . 
238, 239, 240, 241. 242, 246, 247, 248, 
249, 250, 252. 253, 254, 255, 256, 258, 
259, 261, 262, 263, 264, 265, 266, 269, 
276, 277, 279, 280, 282, 283, 284, 285, 
286.
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West Cameron, West Addition
155,161,163,164, 287, 290, 291, 292, 

293, 294, 295, 298, 299, 301, 305, 306,
310, 312, 313, 315, 319, 320, 321, 323, 
324, 331, 332, 333, 334, 337, 338, 340, 
342, 343, 344, 347, 351, 352, 360, 3^3, 
365, 367, 368, 369, 370, 379, 380, 385, 
386, 391, 392, 400, 401, 404, 405, 406, 
407, 408, 409, 410, 411, 416, 421, 422, 
423, 424, 425, 426, 427, 431, 432, 433, 
434, 435, 436, 437, 442, 444.
PVest Cam eron, South Addition

445, 446, 447, 450, 455, 456, 457, 458, 
459, 463, 464, 466, 469, 470, 471, 473, 
474, 475, 476, 477, 478, 479, 480, 482, 
483, 485, 486, 487, 488, 489, 490, 491, 
492, 493, 494, 495, 496, 498, 499, 504, 
505, 507, 509, 510, 513, 514, 517, 518, 
523, 524, 527, 528, 529, 531, 532, 533, 
534, 535, 536, 537, 538, 539, 540, 542, 
543, 547, 548, 551, 552, 553, 554, 556, 
557, 559, 560, 561, 563, 564, 565, 566, 
570, 571, 572, 574, 575, 576, 580, 583, 
584, 586, 587, 588, 592, 593, 594, 596, 
600, 601, 604, 605, 606, 607, 609, 613, 
616, 617, 618, 619, 620, 621, 624, 625, 
628, 630, 633, 634, 635, 639, 642, 643, 
645, 648, 653, 654, 657, 660, 663.
East Cam eron

2, 9 ,1 1 ,1 2 ,14(EV2 NWV4J NEV4) 
(Landward of 8(g) Line), 15, 20, 21, 23, 
24, 25, 26, 29, 30, 31, 32, 33, 34, 36, 37, 
38, 39, 42, 44, 45, 46, 47, 48, 49, 50, 51, 
55, 56, 57, 58, 60, 61, 62, 63, 64, 65, 66, 
67, 70, 71, 72, 75, 76, 77, 78, 81, 82, 83, 
87, 89, 92, 96, 98, 99,101,102, 103,104,
105,109,110, 111, 112,113, 114,116,
117 ,120 ,122 ,123 ,124 ,125 ,126 ,131 , 
132,134, 135 ,138,139,140,141,142, 
143 ,144 ,145 ,148 ,149 ,151 ,152 ,153 ,
154,155 ,157 ,158 ,160 ,161 , 171,172, 
176 ,185 ,187 ,188 ,189 ,190 ,192 ,193 , 
1 9 4 ,195(SV2), 196,198,199, 200, 201, 
202, 203, 204(NVfc NV2), 205, 211, 213, 
214, 215, 218, 219, 220, 221, 222, 223, 
226, 227, 229, 230, 231, 232, 233, 234, 
235.
East Cam eron, South Addition

240, 242, 243, 245, 251, 254, 255, 256, 
259, 260, 261, 263, 264, 265, 270, 271, 
272, 274, 275, 276, 277, 278, 279, 280, 
281, 282, 283, 284, 285, 286, 287, 289, 
297, 298, 299, 300, 302, 303, 306, 307,
311, 312, 313, 314, 316, 317, 318, 319, 
320, 321, 322, 323, 327, 328, 330, 331, 
332, 334, 335, 336, 337, 338, 339, 346, 
351, 352, 353, 354, 356, 359, 360, 361, 
362, 363, 364, 365, 367, 368, 369, 370, 
371, 377, 378.
Verm ilion

16, 17, 18,19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 30, 31, 34, 35, 36, 37, 38, 39, 
40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 
52, 53, 54, 55, 56, 57, 58, 59, 60, 62, 63, 
64, 65, 66, 67, 68, 70, 75, 78, 80, 82, 83,

84, 87, 88, 89, 90, 92, 94, 95, 96, 97, 99,
100.101.102.103, 104(SEV4; NV2; EV2 
SWV4; EV2 WV2 SWV4), 107,108,109, 
112,114, 115,116, 117,119, 120,122, 
123,124,129,130, 131,132, 133,143, 
144, 145,146,147, 148,152, 155,156,
157,159,160,161, 162,164, 166,167,
168.171.172.175, 178,179, 180,182, 
185, 186,187,188, 189,190, 191,193,
194,195,196,197, 198,199, 200, 201, 
203, 204, 205, 206, 207,'208, 213, 214, 
215, 216, 217, 218(EVi NWV4 SEV4; 
NEV4 SW1/-» SEV4; EV2 SEV4), 219, 220, 
221, 222, 223, 225{E'/z NEV4; NEV4 
SEV4), 226, 227, 230, 232, 233, 237, 241, 
245, 246, 247, 249, 250, 251.
Verm ilion, South Addition

252, 253, 255, 256, 257, 258, 261, 262, 
265, 266, 267, 268, 270, 271, 272, 275, 
276, 277, 278, 279, 280, 281, 282, 284, 
286, 287, 288, 289, 290, 291, 292, 293, 
294, 296, 297, 298, 299, 300, 301, 302, 
304, 305, 306, 308, 309, 310, 313, 314, 
315, 317, 318, 320, 321, 324, 325, 326, 
327, 328, 329, 330, 331, 332, 336, 338, 
339, 340, 341, 342, 347, 348, 349, 351, 
355, 359, 360, 362, 363, 365, 367, 368, 
369, 370, 371, 377, 378, 379, 380, 385, 
386, 394, 395, 397, 398, 400, 401, 404, 
407, 410, 411, 412, 413.
South M arsh Island, North A ddition

207, 208, 209, 210, 211, 212, 213, 214, 
215, 216, 217, 218, 219, 220 (Landward 
of lease 0310 stip. Line), 221 (Landward 
of lease 0310 stip. Line), 222, 223, 224, 
225, 226, 227, 228, 229, 230 (Landward 
of lease 0310 stip. Line), 231 (Landward 
of lease 0310 stip. Line), 232, 233, 234, 
235 (Landward of lease 0310 stip. line; 
and portion more than 3 marine leagues 
swd. of a line connecting Tiger Pt. & 
Shell Keys), 236, 237, 238, 239, 240, 241 
(Landward of lease 0310 stip. Line), 242 
(Landward of lease 0310 stip. Line), 243, 
244, 249, 250, 251, 252, 253, 255, 256, 
257, 258, 260, 261, 264, 265, 266, 267, 
268, 269, 270, 271, 273, 274, 275, 281, 
282, 285, 286, 287, 288.
South M arsh Island

2, 4, 5, 6, 7, 8 ,1 0 ,1 1 ,1 2 ,1 3 ,1 4 ,1 5 ,
16, 17, 18,19, 22, 23, 25, 27, 28, 29, 30, 
33, 34, 35, 36, 37, 39, 40, 41, 44, 45, 47, 
48, 49, 50, 51, 53, 54, 55, 57, 58, 59, 60, 
61, 64, 66, 68, 69, 70.
South M arsh Island, South A ddition

71, 72, 73, 75, 76, 77, 78, 79, 81, 82,
84, 85, 87, 90, 91, 92, 94, 95, 96, 97, 98,
99.102.103, 106,107,108,109, 112, 
113,114 ,115 ,116 ,117 ,118 , 119,120, 
122,123,125,127, 128,130,131,132, 
133,134,136,137, 138,140, 141,142, * 
143,144,146,147, 149,150, 151,154,
155,156,158,160, 161,164,165,168,
169.171 .172 .173 .174 .175 , 176, 179, 
180,181,182,185, 186,187, 188,189,

190.192 .193 .194 .195 .197 .198 .199 ,
204, 205.
Eugene Island

10, 20, 21, 22, 23, 24, 26, 27, 28, 29, 
30, 32, 33, 38, 39, 41, 42, 43, 44, 45, 48, 
47, 48, 49, 50, 51, 52, 53, 54, 56, 57, 58, 
59, 60, 62, 63, 64, 65, 70, 71, 72, 73, 74, 
75, 76, 77, 78, 79, 80, 81, 82, 83, 85, 86, 
87, 88, 89, 90, 93(EV2), 94, 95, 97, 98,
99, 100,101,102,105, 106,107,108,
109.110, 111, 113A, 113B, 116(EV2), 
1 1 7 ,1 1 8 ,1 1 9 ,120 ,125 ,126 ,128 ,128A, 
129 ,133 ,136 ,138 ,142 ,143 ,144 ,146 , 
147 ,148 ,153 ,154 ,156 ,157 ,158 ,159 , 
160 ,162 ,163 ,164 ,167 ,170 ,172 ,173 ,
174,175,176 ,177 ,178 ,179 , 180,181, 
182 ,183 ,184 ,185 ,186 ,187 ,188 ,189 ,
190,191,192 ,193 ,196 ,197 , 198,199, 
200, 201, 202, 203, 204, 205, 206, 208, 
211, 212, 214(WV2WV2EV2; WV2), 215,
217, 218, 219, 222, 224, 227, 228, 229, 
230, 231, 236, 237, 238, 240, 242, 243, 
245,x246, 247, 248, 249, 251, 252, 
253(NEV4; EV2NWV4; NWV4NWV4; 
EV2SWV4NWV4; Sv2), 254(SV2), 255,
256, 257, 258, 259, 261, 262, 265, 266.
Eugene Island, South Addition

267, 268, 269, 270, 272, 273, 274, 275, 
276, 277, 278, 279, 281, 282, 283, 284, 
285, 286, 287(SV2; SV2NV2), 289, 292, 
293, 294, 295, 296, 297, 298, 299, 300, 
SOliS1̂ ), 304, 305, 306, 307, 308, 309, 
310, 312, 313, 314, 315, 316, 317, 318, 
319, 320, 322, 323, 324, 325, 326, 327, 
329, 330, 331, 332, 333, 334, 335, 336, 
337, 338, 339, 340, 341, 342, 343, 348, 
349, 350, 352, 353, 354, 355, 356, 358, 
359, 360, 361, 363, 364, 365, 367, 368, 
370, 371, 372, 374, 380, 383, 384, 385, 
386, 388, 389, 392.
Ship S hoal

13(SV2SEV4), 14(SV2SV2), 15, 
25(Seaward of Zone 2 line), 26(SEV4), 
27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 
38, 49, 52, 53, 55, 58, 59, 63, 64(WV2), 
65, 66, 68, 69, 71(WV2), 72, 75, 76, 77, 
79, 80, 81, 84, 86, 87, 90, 91, 92, 93, 94, 
97, 98, 99 ,100,101,102, *103,105,106,
107.108.109.110, 111, 112, 113,114, 
1 15 ,117(NV2), 118(NV2), 119,120, 122, 
123 ,126 ,128 ,129 ,130 ,133 , 134,135, 
136,137 ,138 ,139 ,140 ,141 , 145,146, 
148, 149,150,153,154,156, 157,158,
159 ,160 ,163 ,164 ,166 ,167 ,168 ,169 , 
170 ,171 ,172 ,175 ,176 ,177 ,178 ,180 , 
181,182, 183,184,189,190,191,193,
197.198.199, 200, 201, 202, 203, 204,
205, 206, 207, 208, 209, 214, 215, 216,
218, 219, 220, 222, 223, 224, 225(NV2), 
227, 229, 230, 233, 235.
Ship Shoal, South Addition

237, 238, 239, 240, 242, 243, 246, 247, 
243, 249, 250, 251, 252, 253, 255, 256,
257, 258, 259, 262, 263, 264, 265, 266, 
268, 269, 270, 271, 272, 273, 274, 276,
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277, 278, 280, 281, 287, 288, 290, 291, 
292, 293, 294, 295, 296, 299, 300, 301, 
303, 304, 307, 309, 311, 312, 313,.314, 
315, 316. 317, 319, 321, 322, 323, 325, 
326, 327, 328, 329, 330, 331, 333, 334, 
335, 339, 340, 341, 343, 348, 349, 350, 
351, 352, 353, 356, 357, 358, 359, 360, 
364,366,368.
South Tim balier

10,11, 16,17, 21, 22, 23, 24, 25, 26, 
27(NVz; NViSWVi), 28, 29, 30, 32, 33,
34, 35, 36, 37, 38, 50, 51, 52, 53, 54, 55, 
63, 66, 67, 68, 69, 70, 72. 73, 74, 76, 77, 
78, 79, 81, 82, 83, 85, 86(NV2), 87, 95,
97, 98, 99,100, 101, 107,108,109, 111,.
112.124.127.128.129.130.131.132, 
133,134,135,136,138,143, 144,146,
147,148,149,151,152,158,159,160,
161,162,163,164,165,166,169,170, 
171,172,173,175,176, 177,178,179,
180, 182,1 8 4 ,1 8 5 ,1 8 7 ,188(NWy4),
189,190,191,192,193,194,195, 196, 
197,19¿, 199, 200, 202, 203, 205, 206, 
207, 208, 210,
South Tim balier, South Addition

214, 215, 217, 219, 221, 223, 225, 226, 
229, 231, 236, 238, 239, 240, 241, 242, 
244, 245, 246, 248, 249, 251, 252, 253, 
255, 258, 259, 260, 263, 264, 265, 266, 
267, 269, 271, 272, 275, 276, 277, 278, 
279, 280, 281, 282, 283, 285, 287, 289, 
290, 291, 292, 295, 296, 297, 300, 301, 
302, 308, 309, 310, 311, 312, 316, 319, 
320,
South Pelto

1, 4, 5, 6, 7, 8, 9 ,1 0 ,1 1 ,1 2 ,1 3 , 14,
15,16,18,19, 20, 22, 23, 24.
Bay M archand

2, 3.
Grand Isle

15 .16 .17 .18 .19 , 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 35, 36,
37, 38, 39, 40, 41, 42, 43, 44(NV2), 45,
46, 47, 48, 49, 51, 52, 53, 54, 55, 58, 59, 
65, 66, 69, 75, 76, 77, 78, 79, 82, 83, 85.
Grand Isle, South Addition

86, 88, 89, 90, 91, 93, 94, 95, 99,100,
101,102,103,106,108,110, 111,113, 
115,116,117,1 Í 8 ,119,121.
West Delta

17.18.19, 20, 21(SV2 NV2 SV2; SV2 
SV2), 22, 23, 24, 26, 27, 28(NV2; NVi 
SV2), 29, 30, 31, 32, 33, 34, 35, 36, 37,
38, 39, 40, 41, 42, 43, 44, 45, 47, 48, 49, 
50, 57, 58, 59, 60, 61, 62, 63, 64, 67, 68, 
69, 70, 71, 72, 73, 74, 75, 76, 79, 80, 85, 
86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 
97, 98, 99 ,100 ,102,103,104,105, 106, 
107,108,109.

West Delta, South Addition
110,111,112,113,114,115, 117,118,

121.122.123.126.128.129.132.133,

134,135,140,143,144,145, 147,148, 
149,152
South Pass

6 , 17(Seaward of the 4th Supp.Decree 
to 1 f t  swd. of 3rd Supp.Decree), 27, 28, 
31, 33, 34, 35, 36, 37, 42, 43, 44, 45, 46, 
47, 48, 49, 50, 51, 52(Seawardof8(g) 
Line), 54, 5 5 ,56(Landward of line 3 
geographical miles swd. of 65 Decree 
Line), 57(Swd. of 75 Decree Line to 1 ft. 
swd. of 3rd Supp. Decree; and 1 ft swd. 
of 3rd Supp. Decree to 3 geog. miles 
swd. of 1st Supp. Decree), 58, 59, 60, 61.
South Pass, South & East Addition

62, 63, 64, 65, 66(Seaward of 65 
Decree Line), 67 ,68, 70, 71, 72, 74, 75, 
76, 77, 78, 82, 83, 86, 87. 88. 89, 92, 93, 
94, 96.
Main Pass

7 ,18 ,19 , 20, 30, 37, 38, 39, 40. 41,
42, 43, 44, 55, 57, 58. 59, 61, 62, 63, 64, 
65, 68, 69, 70, 71, 72, 73, 74, 77, 78, 86, 
87, 88, 90, 91(NV2; SEV»; SWV* in Zone 
1), 92, 93(Seaward of 8(g) Line), 94, 95, 
96, 97, 98, 9 9 ,100(NV4; NVz NVi S1/ ;̂ 
SEy4 ney4 SEy4; Ey2 SEy4 SEy4), 10 2 , 
103,104,105 ,1 0 6  (SWy4 SEy4 NEV4; 
sy2 sw y4 NEy4; sy2 sy2 Nwy»; swv»; 
w y2 SEy4; w v i Ey* sev*), 10 7 , 108,
110, 111, 112,114,115,116, 117,118, 
119,120,122,123, 124,125,126,
127(Ny2), 129, 131.132,133,138, 139, 
140,141,142,144, 145,146,148,149, 
151 ,152(Seaward of 65 Decree Line), 
153.
Main Pass, South & East A ddition

154,159,160, 161, 162,163, 164, 165,
166,167,168,169, 170,171,172, 173,
175,177,178,179, 180,181,182, 183, 
186,187,188,189, 190,191,192,193,
194,196,198,199, 201, 202, 208, 209, 
210, 214, 216, 218, 219, 220, 221, 222, 
223, 224, 226, 227, 228, 229, 233, 234, 
236, 237, 242, 243, 244, 248, 249, 251, 
252, 253, 254, 255, 256, 258, 259, 260, 
261, 262, 265, 272, 273, 274, 276, 280, 
281, 283, 286, 287, 288, 289, 290, 291, 
292, 293, 294, 295, 296, 297, 298, 299, 
300, 301, 303, 304, 305, 306, 308, 309, 
310, 311, 312, 313, 315.
Breton Sound

39, 41, 42, 4 3 , 53(Wy2 Portion 
Seaward of 75 Decree Line), 54, 55, 56.
C handeleur

9 ,12 , 13 ,14 ,15 , 17,19, 21, 22, 24,
25, 28, 29, 30 (Seaward of 8(g) Line), 31, 
34.
Chandeleur, East Addition  
. 36, 37, 38, 40, 41.

M obile
778, 779, 819, 820, 821, 822, 823, 824, 

826, 827, 828, 830, 860, 861, 862, 863,

864, 865, 866, 867, 868, 869, 870, 871, 
872, 873, 874, 904, 905, 907, 908, 909, 
910, 911, 912, 913, 914, 915, 916, 917, 
918, 945, 947, 948, 949, 952, 953, 954, 
955, 956, 957, 958, 959, 960, 961, 962, 
990,1002, 1003.
Viosca Knoll

22, 24, 27, 29, 31, 32, 35, 38, 68, 69,
73, 74, 76, 79,117, 118,124,155,156,
157,158,161,170, 201, 202, 203, 204, 
206, 207, 208, 209, 212, 213, 250, 251, 
252, 253. 256, 294, 295, 296, 297, 340,
341, 343, 344, 346, 390, 427, 428, 429,
430, 474, 518, 519, 520, 564, 565, 609, 
692, 693, 694,695, 697, 698, 734, 736, 
740, 741, 742, 772, 773, 774, 779, 780, 
783, 784, 785, 786, 814, 815, 817, 818, 
822, 823, 825, 826, 827, 829, 830, 861, 
862, 863, 867, 868, 869, 870, 871, 872, 
899, 900, 903, 905, 906, 907, 911, 912, 
913, 914, 915, 916, 944, 945, 947, 953, 
954, 955, 956, 957, 958, 959, 988, 989, 
990, 992, 993, 994, 996, 997, 999, 1000, 
1001,1002,1003.
Ewing Bank

305, 306, 347, 350, 438, 481, 482, 526, 
570, 658, 701, 702, 743, 744, 745, 746, 
781, 782, 783, 784, 788, 789, 790, 824, 
825, 826, 828, 833, 867, 868, 869, 871, 
872, 873, 874, 878, 879, 903, 906, 908, 
910, 911, 912, 913, 914, 915, 916, 917, 
918, 920, 921, 922, 923, 938, 944, 947, 
948, 949, 950, 952, 954, 955, 958, 959, 
961, 962, 963, 964, 965, 966, 983, 985, 
986*987, 988, 989, 991,993, 994, 995, 
996,1000, 1001,1002,1003,1004,1005, 
1006,1007,1010, 1011.
M ississippi Canyon

20, 24, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35, 36, 37, 39, 40, 41, 63, 64, 65, 66, 
68, 70, 72, 73, 74, 75, 76, 78, 79, 80, 81, 
82, 84, 85 ,106 ,109 ,114 ,123 ,124 , 125, 
127,128, 129, 148,149,150,151, 161,
162 ,163,166,167,168,169, 173,191, 
192,193, 194,195, 196,199, 204, 205, 
208, 209, 210, 211, 212, 213, 214, 215, 
216, 217, 240, 243, 244, 245, 247, 248, 
252, 253, 254, 255, 256, 257, 258, 259, 
265, 267, 268, 280, 281, 287, 288, 289, 
290, 291, 292, 296, 299, 300, 301, 302, 
305, 309, 311, 312, 320, 321, 322, 323, 
324, 325, 333, 335, 338, 339, 340, 341,
342, 343, 344, 345, 346, 348, 353, 354, 
355, 356, 357, 358, 363, 365, 378, 382, 
383, 384, 385, 386, 392, 397, 398, 399, 
400, 401, 402, 426, 427, 428, 429, 430,
431, 436, 437, 441, 443, 444, 445, 447, 
448, 449, 450, 470, 471, 474, 475, 476, 
480, 481, 485, 486, 487, 489, 490, 492, 
493, 494, 495, 496, 505, 506, 507, 508, 
509, 514, 515, 516, 517, 520, 521, 522, 
524, 529, 530, 531, 533, 537, 538, 539, 
551,553, 554, 555, 560, 561, 562, 563, 
564, 565, 566, 568, 573, 574, 575, 576, 
577, 583, 584, 585, 593, 594, 595, 596, 
597, 603, 605, 606, 607,608,612, 613,
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617, 619, 620, 621, 624, 627, 628, 630, 
638, 639, 643, 647, 656, 657, 661, 663, 
667, 673, 674, 676, 677, 678, 682, 686, 
687, 688, 692, 694, 695, 698, 705, 706, 
707, 711, 714, 717, 718, 720, 721, 724, 
725, 726, 727, 728, 730, 731, 732, 734, 
738, 739, 749, 750, 755, 757, 758, 760, 
762, 763, 764, 765, 768, 769, 770, 771, 
772, 773, 774, 775, 776, 777, 778, 802, 
803, 804, 806, 807, 808, 809, 810, 811, 
818, 819, 831, 832, 845, 846, 847, 848, 
849, 850, 851, 852, 853, 854, 855, 856, 
868, 875, 876, 885, 887, 888, 889, 890, 
891, 892, 893, 894, 895, 896, 897, 898, 
899, 900, 911, 912, 928, 929, 932, 933, 
934, 935, 936, 937, 938, 939, 940, 941, 
942, 955, 956, 972, 976, 977, 978, 979, 
980, 981, 982, 983, 984, 985, 986, 992, 
993, 999,1000.
Green Canyon

5, 6, 7, 8, 9 ,1 0 ,1 3 ,1 5 ,1 6 ,1 8 ,1 9 , 23, 
25, 30, 31, 33, 34, 35, 37, 39, 40, 41, 45, 
46, 50, 52, 53, 54, 58, 60, 64, 65, 67, 68, 
69, 72, 73, 78, 79, 81, 82, 89, 90, 92, 96, 
97, 98 ,101 ,102 ,109 ,110 ,114 ,115 ,116 , 
117 ,120 ,121 ,122 ,123 ,125 ,126 ,128 , 
129 ,135 ,136 ,137 ,140 ,141 ,142 ,144 ,
145 ,146 ,149 ,155 ,158 ,159 ,160 ,161 ,
163 ,165 ,166 ,167 ,169 ,170 ,177 ,179 ,
180,181,184 ,185 ,195 ,198 , 199, 200, 
201, 202, 203, 205, 208, 209, 210, 211, 
213, 214, 215, 216, 217, 221, 223, 224, 
225, 228, 235, 236, 237, 238, 240,241, 
242, 243, 244, 245, 246, 247, 248, 250, 
251, 252, 253, 254, 255, 256, 257, 258, 
268, 269, 272, 273, 274, 278, 279, ^82, 
285, 286, 287, 288, 290, 295, 296, 297, 
298, 300, 301, 303, 309, 311, 312, 314, 
317, 318, 325, 326, 329, 330, 333, 338, 
339, 340, 341, 342, 353, 354, 355, 356, 
369, 372, 373, 377, 378, 379, 383, 384, 
385, 386, 398, 399, 400, 403, 404, 405, 
406, 415, 416, 417, 421, 426, 427, 429, 
430, 431, 437, 446, 447, 448, 454, 459, 
460, 461, 462, 463, 465, 466, 467, 468, 
469, 470, 472, 473, 474, 475, 481, 486, 
487, 491, 497, 498, 505, 506, 507, 508, 
509, 510, 512, 513, 514, 515, 516, 517, 
518, 519, 520, 531, 533, 534, 535, 540, 
541, 543, 544, 545, 546, 550, 552, 553, 
554, 556, 557, 558, 559, 562, 563, 564, 
578, 579, 587, 588, 589, 590, 600, 601, 
602, 603, 604, 605, 606, 631, 632, 636, 
644, 645, 646, 647, 648, 649, 650, 651, 
673, 674, 679, 680, 681, 689, 690, 691, 
692, 693, 706, 712, 713, 714, 723, 724, 
725, 726, 735, 736, 737, 756, 757, 758, 
766, 767, 775, 776, 801, 802, 810, 816,
825,.826, 844, 845, 854, 859, 860, 863, 
864, 869, 870, 871, 872, 873, 905, 913, 
915, 955, 958, 999,1001.
Atwater V alley

1, 7, 8 ,1 1 ,1 2 ,1 3 ,1 5 ,1 6 ,1 7 , 20, 21,
22, 23, 24, 25, 26, 51, 52, 55, 56, 57, 58, 
59, 60, 61, 63, 64, 66, 67, 68, 70, 71, 84, 
90, 91, 92, 93, 98, 99 ,100,101, 103,104, 
105 ,106 ,107 ,108 ,112 ,113 ,114 ,115 ,

116,117 ,118 ,119 ,127 ,128 ,135 , 136,
137,141,142,143,145,146, 150,151, 
152 ,153 ,157 ,158 ,160 ,161 ,162 ,163 , 
180,181,182,189,190, 223, 224, 225, 
226, 233, 234, 256, 261, 266, 267, 268, 
276, 277, 284, 310, 311, 312, 313, 321, 
327, 334, 343, 370, 371, 377, 378, 379, 
401, 405, 406, 414, 415, 441, 444, 445, 
446, 450, 457, 488, 489, 490, 573, 574, 
575,617,618.
W alker Ridge

22, 45, 46, 66 ,120 ,121 ,164 ,197 ,198 , 
205, 663, 678, 707, 723, 766.
13. Lease Terms and Stipulations

(a) Leases resulting from this sale will 
have initial terms as shown on the 
Stipulations, Lease Terms and Bidding 
Systems Map applicable to this Notice 
and will be on Form MMS-2005 (March 
1986). Copies of the map and lease form 
are available from the Gulf of Mexico 
regional office (see paragraph 14(a)).

(b) The applicability of the 
stipulations which follow is as shown 
on the Map described in paragraph 13(a) 
and as supplemented by references in 
this Notice.
Stipulation No. 1—Protection o f  
A rchaeological R esources

(This stipulation will apply to all 
blocks offered for lease in this sale. 
Bidders should also refer to paragraph 
14(h) of this Notice for specific survey 
requirements. See also paragraph 14(j).)

(a) “Archaeological resource” means 
any prehistoric or historic district, site, 
building, structure, or object (including 
shipwrecks); such term includes 
artifacts, records, and remains which are 
related to such a district, site, building, 
structure, or object (16 U.S.C. 470w(5)). 
“Operations” means any drilling, 
mining, or construction or placement of 
any structure for exploration, 
development, or production of the lease.

(b) If the Regional Director (RD) 
believes an archaeological resource may 
exist in the lease area, the RD will notify 
the lessee in writing. The lessee shall 
then comply with subparagraphs (1) 
through (3).

(1) Prior to commencing any 
operations, the lessee shall prepare a 
report, as specified by the RD, to 
determine the potential existence of any 
archaeological resource that may be 
affected by operations. The report, 
prepared by an archaeologist and a 
geophysicist, shall be based on an 
assessment of data from remote-sensing 
surveys and of other pertinent 
archaeological and environmental 
information. Thè lessee shall submit 
this report to the RD for review.

(2) If the evidence suggests that an 
archaeological resource may be present, 
the lessee shall either

(i) Locate the site of any operation so 
as not to adversely affect the area where 
the archaeological resource may be; or

(ii) Establish to the satisfaction of the 
RD that an archaeological resource does 
not exist or will not be adversely 
affected by operations. This shall be 
done by further archaeological 
investigation, conducted by an 
archaeologist and a geophysicist, using 
survey equipment and techniques 
deemed necessary by the RD. A report 
on the investigation shall be submitted 
to the RD for review.

(3) If the RD determines that an 
archaeological resource is likely to be 
present in the lease area and may be 
adversely affected by operations, the RD 
will notify the lessee immediately. The 
lessee shall take no action that may 
adversely affect the archaeological 
resource until the RD has told the lessee 
how to protect i t

(c) If the lessee discovers any 
archaeological resource while 
conducting operations on the lease area, 
the lessee shall report the discovery 
immediately to the RD. The lessee shall 
make every reasonable effort to preserve 
the archaeological resource until the RD 
has told the lessee how to protect it.
Stipulation No. 2—Topographic 
Features

(This stipulation will be included in 
leases located in the areas so indicated 
in the biological block package 
associated with this Notice which is 
available from the Gulf of Mexico 
regional office. See paragraph 14(a).)

The banks which cause this 
stipulation to be applied to blocks of the 
Central Gulf are:

No Activity Zone Defined by Isobath:

Bank name Meters

McGrail B an k ................... ..................... 85
Bouma Bank .......................................... 85
Rezak Bank .............................. . 85
Sidner B an k ............ ......................... . 85
Rankin Bank ............ ............................. 85
Sweet B an k [l]....................................... 85
Sackett Bank[2] .......................... .......... 85
Ewing B an k ................................ ........... 85
Diaphus Bank[2]................................... 85
Parker Bank ........................................ . 85
Jakkula B an k ........... .............................. 85
Bright B an k ............................................ 85
Geyer Bank[3] ....................................... 85
MacNeil Bank[3]................................... 82
Alderdice B ank................... .......... . 80
Fishnet Bank[2) ................... .............. 76
29 Fathom Bank ....... ................... . 64
Sonnier B a n k ................................. ....... 55

[1] Only paragraph (a) of the 
stipulation applies.
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[2] Only paragraphs (a) and (b) apply.
[3] Western Gulf of Mexico bank with 

a portion of its “3-Mile Zone“ in the 
Central Gulf of Mexico.

(a) No activity including structures, 
drilling rigs, pipelines, or anchoring 
will be allowed within the listed isobath 
(“No Activity Zone" as shown in the 
aforementioned biological block 
package) of the banks as listed above.

(bj Operations within the area shown 
as “1,000-Meter Zone” in the 
aforementioned biological block 
package shall be restricted by shunting 
all drill cuttings and drilling fluids to 
the bottom through a downpipe that 
terminates an appropriate distance, but 
no more than 10 meters, from the 
bottom.

(c) Operations within the area shown 
as “1-Mile Zone” in the aforementioned 
biological block package shall be 
restricted by shunting all drill cuttings 
and drilling fluids to the bottom through 
a downpipe that terminates an 
appropriate distance, but no more than 
10 meters, from the bottom. (Where 
there is a “1-Mile Zone” designated, the 
“1,000-Meter Zone” in paragraph (b) is 
not designated.)

(d) Operations within the area shown 
as “3-Mile Zone” in the aforementioned 
biological block package shall be 
restricted by shunting all drill cuttings 
and drilling fluids from development 
operations to the bottom through a 
downpipe that terminates an 
appropriate distance, but no more than 
10 meters, from the bottom.
Stipulation No. 3—Live Bottom s

(To be included only on leases in the 
following blocks: Main Pass Area, South 
and East Addition, Blocks 190,194,198, 
219-226, 244-266, 276-290; Viosca 
Knoll, Blocks 473-476, 521, 522, 564, 
565, 566, 609, 610, 654, 692-698, 734, 
778.)

For the purpose of this stipulation, 
“live bottom areas” are defined as 
seagrass communities; or those areas 
which contain biological assemblages 
consisting of such sessile invertebrates 
as sea fans, sea whips, hydroids, 
anemones, ascidians, sponges, 
bryozoans, or corals living upon and 
attached to naturally' occurring hard or 
rocky formations with rough, broken, or 
smooth topography; or areas whose 
lithotope favors the accumulation of 
turtles, fishes, and other fauna.

Prior to any drilling activities or the 
construction or placement of any 
structure for exploration or 
development on this lease, including, 
but not limited to, anchoring, well 
drilling, and pipeline and platform 
placement, the lessee will submit to the 
Regional Director (RD) a live bottom

survey report containing a bathymetry 
map prepared using remote sensing 
techniques. The bathymetry map shall 
be prepared for the purpose of 
determining the presence or absence of 
live bottoms which could be impacted 
by the proposed activity. This map shall 
encompass such an area of the seafloor 
where surface disturbing activities, 
including anchoring, may occur.

If it is determined that the live 
bottoms might be adversely impacted by 
the proposed activity, the RD will 
require the lessee to undertake any 
measure deemed economically, 
environmentally, and technically 
feasible to protect the pinnacle area. 
These measures may include, but are 
not limited to, the following:

(a) the relocation of operations; and
(b) the monitoring to assess the 

impact of the activity on the live 
bottoms.
Stipulation No. 4—M ilitary Areas

(This stipulation will be included in 
leases located within the Warning Areas 
and Eglin Water Test Areas 1 and 3, as 
shown on the Map described in 
paragraph 13(a).)
(a) H old and Save Harm less

Whether compensation for such 
damage or injury might be due under a 
theory of strict or absolute liability or 
otherwise, the lessee assumes all risks of 
damage or injury to persons or property, 
which occur in, on, or above the Outer 
Continental Shelf (OCS) to any persons 
or to any property of any person or 
persons who are agents, employees, or 
invitees of the lessee, its agents, 
independent contractors, or 
subcontractors doing business with the 
lessee in connection with any activities 
being performed by the lessee in, on, or 
above the OCS, if such injury or damage 
to such person or property occurs by 
reason of the activities of any agency of 
the U.S. Government, its contractors or 
subcontractors, or any of their officers, 
agents or employees, being conducted as 
a part of, or in connection with the 
programs and activities of the command 
headquarters listed in the following 
table. '**

Notwithstanding any limitation of the 
lessee’s liability in section 14 of the 
lease, the lessee assumes this risk 
whether such injury or damage is 
caused in whole or in part by any act 
or omission, regardless of negligence or 
fault, of the United States, its 
contractors or subcontractors, or any of 
its officers, agents, or employees. The 
lessee further agrees to indemnify and 
hold and save harmless the United 
States against all claims for loss, 
damage, or injury sustained by the

lessee, or to indemnify and hold and 
save harmless the United States against 
all claims for loss, damage, or injury 
sustained by the agents, employees, or 
invitees of the lessee, its agents, or any 
independent contractors or 
subcontractors doing business with the 
lessee in connection with the programs 
and activities of the aforementioned 
military installation, whether the same 
be caused in whole or in part by the 
negligence or fault of the United States, 
its contractors, or subcontractors, or any 
of its officers, agents, or employees and 
whether such claims might be sustained 
under a theory of strict or absolute 
liability or otherwise.
(b) Electrom agnetic Em issions

The lessee agrees to control its own 
electromagnetic emissions and those of 
its agents, employees, invitees, 
independent contractors or 
subcontractors emanating from 
individual designated defense warning 
areas in accordance with requirements 
specified by the commander of the 
command headquarters listed in the 
following table to the degree necessary 
to prevent damage to, or unacceptable 
interference with, Department of 
Defense flight, testing, or operational 
activities, conducted within individual 
designated warning areas. Necessary 
monitoring control, and coordination 
with the lessee, its agents, employees, 
invitees, independent contractors or 
subcontractors, will be effected by the 
commander of the appropriate onshore 
military installation conducting 
operations in the particular warning 
area; provided, however, that control of 
such electromagnetic emissions shall in 
no instance prohibit all manner of 
electromagnetic communication dining 
any period of time between a lessee, its 
agents, employees, invitees, 
independent contractors or 
subcontractors and onshore facilities.
(c) O perational

The lessee, when operating or causing 
to be operated on its behalf, boat or 
aircraft traffic in the individual 
designated warning areas shall enter 
into an agreement with the commander 
of the individual command 
headquarters fisted following this 
paragraph, upon utilizing an individual 
designated warning area prior to 
commencing such traffic. Such an 
agreement will provide for positive 
control of boats and aircraft operating in 
the warning areas at all times.

W-155-A; W—155—B; (For 
Agreement)—Chief, Naval Air Training, 
Naval Air Station, Office No. 206, 
Corpus Christi, Texas 78419-5100, 
Telephone: (512) 939-3862/3902.
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W—155—A; W -155-B; (For 
Operational Control)—Fleet Area 
Control & Surveillance, Facility 
(FACSFAC), Operations, Naval Air 
Station Pensacola, Florida 32508, 
Telephone: (904) 452-2735/4671.

W -92—Naval Air Station, Air 
Operations Department, Air Traffic 
Division/Code 52, New Orleans, 
Louisiana 70146-5000, Telephone: (504) 
393-3100/3101.

W—453—Air National Guard—CRTC, 
Gulfport/ACMI, Scheduling Office, 
Gulfport, Mississippi 39507, Telephone: 
(601)867-2433.

Eglin Water Test Areas 1 and 3—Air 
Force Development Test Center, Plans 
and Programs Department, Directorate 
of Plans, Eglin AFB, Florida 32542, 
Telephone: (904) 882-3899/9757.
14. Inform ation to Lessees

(a) Supplem ental D ocuments. For 
copies of the various documents 
identified as available from the Gulf of 
Mexico regional office, prospective 
bidders should contact the Public 
Information Unit, Minerals Management 
Service, 1201 Elmwood Park Boulevard, 
New Orleans, Louisiana 70123-2394, 
either in writing or by telephone at (504) 
736—2519. For additional information, 
contact the Regional Supervisor for 
Leasing and Environment at that 
address or by telephone at (504) 736- 
2759.

(b) Navigation Safety. Operations on 
some of the blocks offered for lease may 
be restricted by designation of fairways, 
precautionary zones, anchorages, safety 
zones, or traffic separation schemes 
established by the U.S. Coast Guard 
pursuant to the Ports and Waterways 
Safety Act (33 U.S.C. 1221 et seq.), as 
amended, and the Deepwater Port Act 
(33 U.S.C. 1501—1524). Bidders are 
advised that the U.S. Coast Guard 
published a notice of petition for 
rulemaking to expand the existing safety 
zone around the Louisiana Offshore Oil 
Port (57 FR 2236 published on January 
21,1992).

U.S. Army Corps of Engineers (COE) 
permits are required for construction of 
any artificial islands, installations, and 
other devices permanently or 
temporarily attached to the seabed 
located on the OCS in accordance with 
section 4(e) of the OCS Lands Act, as 
amended.

For additional information, 
prospective bidders should contact Lt. 
Commander Ken Parris, Assistant 
Marine Port Safety Officer, 8th Coast 
Guard District, Hale Boggs Federal 
Building, New Orleans, Louisiana 
70130, (504) 589-6901. For COE 
information, prospective bidders should 
contact Mr. Ron Ventola, CELMN-OD-S,

Post Office Box 60267, New Orleans, 
Louisiana 70160-0267, (504) 862-2255.

(c) O ffshore Pipelines. Bidders are 
advised that the Department of the 
Interior and the Department of 
Transportation have entered into a 
Memorandum of Understanding, dated 
May 6,1976, concerning the design, 
installation, operation, and maintenance 
of offshore pipelines. Bidders should 
consult both Departments for 
regulations applicable to offshore 
pipelines.

(d) 8-Y ear Leases. Bidders are advised 
that any lease issued for a term of 8 
years will be cancelled after 5 years, 
following notice pursuant to the OCS 
Lands Act, as amended, if  within the 
initial 5-year period of the lease, the 
drilling of an exploratory well has not 
been initiated, or if initiated, the well 
has not been drilled in conformance 
with the approved exploration plan 
criteria, or if there is not a suspension 
of operations in effect. Bidders are 
referred to 30 CFR 256.37.

(e) A ffirm ative A ction. Revision of 
Department of Labor regulations on 
affirmative action requirements for 
Government contractors (including 
lessees) has been deferred, pending 
review of those regulations (see Federal 
Register of August 25*1981, at 46 FR 
42865 and 42968). Should changes 
become effective at any time before the 
issuance of leases resulting from this 
sale, section 18 of the lease form (Form 
MMS—2005, March 1986), would be 
deleted from leases resulting from this 
sale. In addition, existing stocks of the 
affirmative action forms described in 
paragraph 5 of this Notice contain 
language that would be superseded by 
the revised regulations at 41 CFR 60— 
1.5(a)(1) and 60—1.7(a)(1). Submission of 
Form MMS-2032 (June 1985) and Form 
MMS—2033 (June 1985) will not 
invalidate an otherwise acceptable bid, 
and the revised regulations’ 
requirements will be deemed to be part 
of the existing affirmative action forms.

(f) O rdnance D isposal A reas. Bidders 
are cautioned as to the existence of two 
inactive ordnance disposal areas in the 
Mississippi Canyon area, shown on the 
Map described in paragraph 13(a).
These areas were used to dispose of 
ordnance of unknown quantity and 
composition. Water depths range from 
approximately 750 to 1,525 meters. 
Bottom sediments in both areas are soft, 
consisting of silty clays. Exploration and 
development activities in these areas 
require precautions commensurate with 
the potential hazards.

Tne U.S. Air Force has released an 
indeterminable amount of unexploded 
ordnance throughout Eglin Water Test 
Areas 1 and 3. The exact location of the

unexploded ordnance is unknown, and 
lessees are advised that all lease blocks 
included in this sale within these water 
test areas should be considered 
potentially hazardous to drilling and 
platform and pipeline placement.

(g) Com m unications Towers. The 
Department of Defense, U.S. Air Force, 
has installed seven military 
communications towers in the 
Chandeleur/Mobile/Viosca Knoll area 
which support Air Combat Maneuvering 
Instrumentation (ACMI). This project 
may impose certain restrictions on gas 
and oil activities in that area since no 
activity can take place within 500 feet 
of a tower site, and unobstructed lines 
of sight must be maintained between 
towers. The seven towers are located 
within Mobile, Blocks 769, 819, and 
990; Viosca Knoll, Block 116; and 
Chandeleur Area, Blocks 33 and 61; and 
Chandeleur Area, East Addition, Block
39. Information and maps of the specific 
locations and line of sight crossings for 
ACMI towers may be obtained from Mr. 
Wallace Williams, Minerals 
Management Service, Telephone (504) 
736-2772.

(h) A rchaeological Resources. Bidders 
are advised of the Notice to Lessees 
(NTL) affecting the historic shipwreck 
survey requirement published in the 
Federal Register on December 20,1991, 
pages 66076-66082 with an effective 
date of February 17,1992. Tins NTL 
details the survey methodology, 
including a more intensive survey with 
line spacing 50 meters apart, and report 
writing requirements. A Letter to 
Lessees (LTL) of November 30,1990 
lists those blocks identified as having a 
high probability for encountering 
historic shipwrecks. Copies of both the 
NTL and LTL are available from the 
MMS Public Information Unit. See 
paragraph 14(a).

(i) P roposed Rigs to R eefs. Bidders are 
advised that there are OCS artificial reef 
sites and planning sites for the Gulf of 
Mexico. These are generally located in 
water depths of less than 200 meters. 
While all existing and proposed sites 
require a permit from the U.S. Army 
Corps of Engineers, this "Rigs to Reefs” 
program is implemented through State 
sponsorship through the following State 
Coordinators:
A labam a: Mr. Wallace M. Tatum (205)

968-7578
Louisiana: Mr. Rick Kaspzrac (504) 765-

2375
M ississippi: Mr. Mike Buchanan (601)

385-5860
Texas: Ms. Jan Coulbertson (713) 474-

2811
For more information on artificial reef 

sites, prospective bidders should
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contact the above listed State Artificial 
Reef Coordinators for their areas of 
interest.

(j) A rchaeological Surveys and  
Reports.bidders are advised that a 
Proposed Rule has been published in 
the Federal Register dated Tuesday, 
October 12,1993, which proposes to , 
grant specific authority to each MMS 
Regional Director to require 
archaeological surveys and reports 
(under 30 CFR 250.26). This proposed 
rule specifically states the authority of 
MMS and conditions for requiring 
lessees or operators to conduct 
archaeological resource surveys and 
submit the reports prior to exploration, 
development and production, or 
installation of pipelines. This rule, 
when adopted, may apply to all blocks 
leased in this sale.

(k) Proposed Right o f  Use and  
Easement fo r  C handeleur B locks 27 and  
30. Bidders are advised that a right of 
use and easement may be granted for 
portions of Chandeleur Area Blocks 27 
and 30 for gas storage purposes. The 
areas being considered are generally in 
the southernmost quarter of the federal 
portion of Chandeleur Area Block 27 
and the WVz NWV»; NWV4 SWV* 
portion of Chandeleur Area Block 30. 
For additional information, contact the 
MMS Gulf of Mexico Regional 
Supervisor for Production and 
Development at (504) 736-2675.

Dated: February 18,1994.
Tom Fry,
Director, Minerals M anagement Service.

Approved 
Bob Armstrong,
Assistant Secretary, Land and M inerals 
Management.
[FR Doc. 94-4256 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-MR-P

Outer Continental Shelf, Central Gulf of 
Mexico
AGENCY: Minerals Management Service, 
Interior.
ACTION: Notice of Leasing Systems, Sale 
147.

Section 8(a)(8) (43 U.S.C. 1337(a)(8)) 
of the Outer Continental Shelf Lands 
Act (OCSLA) requires that, at least 30 
days before any lease sale, a Notice be 
submitted to the Congress and 
published in the Federal Register:

a. identifying the bidding systems to 
be used and the reasons for such use; 
and

b. designating the tracts to be offered 
under each bidding system and the 
reasons for such designation.

This Notice is published pursuant to 
these requirements.

1. Bidding System s to b e Used. In the 
Outer Continental Shelf (OCS) Sale 147, 
blocks will be offered under the 
following two bidding systems as 
authorized by section 8(a)(1) (43 U.S.C. 
1337(a)(1)): (a) bonus bidding with a 
fixed 16 V3-percent royalty on all 
unleased blocks in less than 400 meters 
of water; and (b) bonus bidding with a 
fixed 12 V2-percent royalty on all 
remaining unleased blocks.

a. Bonus Bidding With a l&Za-Percent 
Royalty. This system is authorized by 
section (8)(a)(l)(A) of the OCSLA. This 
system has been used extensively since 
the passage of the OCSLA in 1953 and 
imposes greater risks on the lessee than 
systems with higher contingency 
payments but may yield more rewards 
if a commercial field is discovered. The 
relatively high front-end bonus 
payments may encourage rapid 
exploration.

b. Bonus Bidding With a 121/2-Percent 
Royalty. This system is authorized by 
section (8)(a)(l)(A) of the OCSLA. It has 
been chosen for certain deeper water 
blocks proposed for the Central Gulf of 
Mexico (Sale 147) because these blocks 
are expected to require substantially 
higher exploration, development, and 
production costs, as well as longer times 
before initial production, in comparison 
to shallow-water blocks. Department of 
the Interior analyses indicate that the 
minimum economically developable 
discovery on a block in such high-cost 
areas under a 1 2 V2-percent royalty 
system would be less than for the same 
blocks under a 16%-percent royalty 
system. As a result, more blocks may be 
explored and developed. In addition, 
the lower royalty rate system is 
expected to encourage more rapid 
production and higher economic profits. 
It is not anticipated, however, that the 
larger cash bonus bid associated with a 
lower royalty rate will significantly 
reduce competition, since the higher 
costs for exploration and development 
are the primary constraints to 
competition.

2. Designation o f  B locks. The 
selection of blocks to be offered under 
the two systems was based on the 
following factors:

a. Lease terms on adjacent, previously 
leased blocks were considered to 
enhance orderly development of each 
field.

b. Blocks in deep water were selected 
for the 1 2 V2-percent royalty system 
based on the favorable performance of 
this system in these high-cost areas as 
evidenced in our analyses.

The specific blocks to be offered 
under each system are shown on Map 2 
entitled “Central Gulf of Mexico Lease 
Sale 147—Final Bidding Systems and

Bidding Units.” This map is available 
from the Minerals Management Service, 
Gulf of Mexico Region, 1201 Elmwood 
Park Boulevard, New Orleans, Louisiana 
70123-2394.

Dated: February 18,1994.
Tom Fry,
Director, M inerals M anagement Service.
Bob Arm strong,
Assistant Secretary, Land and M inerals 
M anagem ent
[FR Doc. 94-4255 Filed 2 -24-94 ; 8:45 am] 
BILUNG CODE 4310-MR-P

Gulf of Mexico Outer Continental Shelf; 
Notice of Availability of the 
Environmental Assessment for the 
Addition of 337 Blocks to Oil and Gas 
Lease Sale 150, Western Gulf of 
Mexico

The final Environmental Impact 
Statement (EIS) for Gulf of Mexico oil 
and gas Lease Sale 150 provided an 
analysis of potential impacts resulting 
from offering for lease approximately 
4,682 unleased blocks in the Western 
Planning Area. The final EIS specifically 
excluded a 337-block area used for 
naval operations. The Department of the 
Navy has notified the Minerals 
Management Service (MMS) that they 
no longer require the 337-block naval 
operations area be excluded from oil 
and gas leasing. Consequently, the MMS 
proposes adding the 337-block area to 
proposed Sale 150. An environmental 
assessment (EA) was prepared to 
analyze the potential impacts of adding 
the 337 blocks to proposed Sale 150.

The MMS has reviewed the 
information in the EA and the 
information in the final EIS for 
proposed Sale 150 and has determined 
that a supplemental EIS is not required.

Copies of the EA may be obtained by 
written request from the Regional 
Director, Minerals Management Service, 
Gulf of Mexico OCS Region, 1201 
Elmwood Park Boulevard, New Orleans, 
Louisiana 70123-2394. Any person who 
would like to comment on the EA may 
do so by submitting written comments 
to the above address on or before 30 
days from the date of publication of this 
notice.

Dated: February 9 ,1 994 .
Tom Fry,
Director, M inerals M anagement Service.
[FR Doc. 94-4258  Filed 2 -24-94 ; 8:45 am] 
BILUNG CODE 4310-MR-P
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National Park Service

Notice of Completion of inventory of 
Native American Human Remains from  
the Hawaiian Islands in the Collections 
of the Bernice Pauahi Bishop Museum

AGENCY: National Park Service, Interior. 
ACTION: Notice.

Notice is hereby given in accordance 
with the provisions of the Native 
American Graves Protection and 
Repatriation Act, 25 U.S.C. 3003(d), of 
the completion of an inventory of 
human remains from the Hawaiian 
Islands by the Bernice Pauahi Bishop 
Museum, Honolulu, HI.

The human remains consist of a 
fragmentary skull originally held by the 
P.A. Hearst Museum of Anthropology, 
University of California, Berkeley, CA. 
The human remains had been 
accessioned in 1935 and identified as 
12—5456. The Hearst Museum catalog 
identified the human remains as 
deriving from the Hawaiian Islands. In 
a letter acknowledging the gift, the 
acting curator refers to the human 
remains as “Polynesian.”

On January 5,1992, representatives of 
H ui M alania I  Na Kupuna ’O H awai’i  
N ei, a recognized Native Hawaiian 
organization, requested repatriation of 
the human remains. The Hearst 
Museum declined to do so and the 
dispute was referred to the Native 
American Graves Protection and 
Repatriation Review Committee. The 
Committee considered contextual, 
osteological, and spiritual information 
in arriving at their finding that was 
subsequently published in the Federal 
Register on April 15,1993. While the 
Committee was unable to determine that 
the preponderance of the evidence 
indicated a relationship of shared group 
identity which could be reasonably 
traced between present day Native 
Hawaiian organizations and the remains 
identified as 12-5456, they 
recommended that the Hearst Museum 
transfer the human remains to a 
museum in Hawaii for future 
consideration of cultural affiliation and 
care.

The human remains were transferred 
from the Hearst Museum to the Bishop 
Museum on August 11,1993. An 
assessment of the human remains by 
Bishop Museum staff indicated that they 
represented a 20-30 year old male. 
Dental characteristics and the 
morphology of the cranial vault and 
mandible indicate the individual was of 
Mongoloid, and probably Polynesian, 
ancestry.

Based on the above information, 
officials of the Bishop Museum, in

consultation with representatives of Hui 
M alam a I  Na Kupuna ’O H awai’i  N ei 
and the Office of Hawaiian Affairs, 
determined pursuant to 25 U.S.C. 
3001(2) that there is a relationship of 
shared group identity which can be 
reasonably traced between these 
remains and present-day Native 
Hawaiian organizations.

On September 29,1993 the human 
remains were transferred to 
representatives of Hui M alama I  Na 
Kupuna ’O H awai’i  Nei. Representatives 
of any Native Hawaiian organization 
that believes itself to be culturally 
affiliated with these human remains 
should contact Mr. Kunani Nihipali, 
P.O. Box 190, Haleiwa, HI 96712-0190; 
(808)455-4212.
Dated: February 17 ,1994 .
Veletta Canouts,
Acting Departmental Consulting Archeologist 
Chief, Archeological Assistance Division.
[FR Doc. 94-4237 Filed 2-24-94; 8:45aml 
BILLING CODE 4 3 1 0 -7 0 -f

Notice of Inventory Completion of 
Native American Human Remains from 
the Hawaiian Islands In the Collections 
of the Peabody Museum of Natural 
History, Yale University
AGENCY: National Park Service, Interior. 
ACTION: Notice.

Notice is hereby given in accordance 
with the provisions of the Native 
American Graves Protection and 
Repatriation, 25 U.S.C. 3003(d), of the 
completion of an inventory of human 
remains from the Hawaiian Islands held 
by the Peabody Museum of Natural 
History.

A detailed inventory and assessment 
of the Yale Peabody Museum's 
collections of human remains of 
Hawaiian provenance have been 
completed by its professional curatorial 
staff in consultation with Hui M alama I  
Na Kupuna ’O H awai’i  Nei, the Office of 
Hawaiian Affairs and the Hawai ’i, 
Kaua’i/Nihan, Maui/Lanai, Moloka’i, 
and O’ahu Burial Councils. According 
to the Peabody's accession records, 
these human remains are without 
associated funerary objects. Acquired by 
the Museum in five accessions between 
1872 and 1921, these human remains 
are described in eighty-four catalogue 
entries. They have been determined to 
be Native Hawaiian in origin on the 
basis of the locality information 
provided in the catalogue descriptions. 
The Museum records give no indication 
of the antiquity of these human remains. 
The inventory has not resulted in the 
determination of any human remains 
that are of an identifiable individual.

Following is a summary of each 
accession.

One skull, one cranium, two femurs 
and one mandible are described in three 
catalogue entries. They were received in 
1872 in an accession with unrelated 
material collected and donated by the 
Yale College Scientific Expedition of 
1871. A provenance of Honolulu, 
Hawaii is provided by the catalogue 
ledger.

Two associated accessions were 
acquired in 1872 and 1873 via donation 
from the Honorable Christie, U.S. 
Consul and collected from the sand hills 
near Koloa, Kauai Island. The 1872 
accession consists of ten skulls, one 
nearly complete skeleton, and one 
calotte described in fourteen catalogue 
entries and is identified in the accession 
ledger as having been collected by 
George H. Dole. The 1873 accession 
consists of fourteen skulls, six crania, 
fifteen unassociated mandibles, and 
eleven unassociated post crania 
described in twenty-two catalogue 
entries; the collector has not been 
identified.

Nine skulls, twenty-seven crania, two 
partial crania, seventeen and one half 
unassociated mandibles and some 
cranial fragments described in forty 
catalogue entries were received in 
donation in 1878 from David Dwight 
Baldwin via Professor Daniel Cady 
Eaton. They are identified in the 
catalogue records as Hawaiian; more 
locality detail is not provided.

Five catalogue entries describe two 
skulls, two crania, and one tibia 
fragment. These human remains were 
acquired for the Peabody from Miss 
Maria L.C. Winslow via purchase and 
donation by Professor Charles Schuchert 
in 1921. They are part of a collection 
assembled by Dr. Charles F. Winslow, 
largely during the 1860’s. All are 
identified as Hawaiian in the catalogue 
records. The additional locality of Maui 
is provided for one cranium. Wailuku, 
Maui is provided for one cranium and 
the skull.

Based on the above mentioned 
information, officials of the Peabody 
Museum of Natural History, Yale 
University have determined pursuant to 
25 U.S.C. 3001(2) that there is a 
relationship of shared group identify 
which can be reasonably traced between 
these remains and the present-day 
Native Hawaiian organizations such as 
Hui M alam a I  Na Kupuna ’O H awai’i 
N ei and the Office of Hawaiian Affairs.

Representatives of any other Native 
Hawaiian organization that believes 
itself to be culturally affiliated with 
these human remains should contact Dr. 
Alison F. Richard, Director, Yale 
University, Peabody Museum of Natural
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History, P. O. Box 206116, New Haven, 
Connecticut 06520-8118, (203) 432- 
3752, before March 28,1994.
Dated: February 4 ,1994.
D r. Frauds P. M cM anam on,
Departmental Consulting Archeologist Chief, 
Archeological Assistance Division.
IFR Doc. 94-4238 Filed 2-24-94; 8:45am) 
BILLING CODE 431C-70-F

Notice of Intent to Repatriate a Cultural 
Item In tite Possession of the 
University of Iowa, Museum of Natural 
History

AGENCY: National Park Service, Interior. 
ACTION: Notice.

Notice is hereby given under the 
Native American Graves Protection and 
Repatriation Act of 1990 of the intent to 
repatriate a cultural item in the 
possession of the University of Iowa, 
Museum of Natural History, that meets 
the definitions of “sacred object“ and 
“object of cultural patrimony” under 
Section 2 of the act.

The cultural item consists of one large 
carved wooden object This object 
measures 25 3/4“ long by 2 3/4” 
diameter. The date of collection and 
provenance of the object are unknown. 
Museum records indicate that the object 
may have been obtained in the early 
1880’s by Daniel H. Talbot of Sioux 
City, Iowa, who donated his extensive 
personal collection to the museum in 
1891.

The form of the object leads the 
Museum to believe it is of Zuni origin, 
and most likely represents a Zuni War 
God. Copies of museum records and 
photographs of the object have been 
provided to the Pueblo of Zuni. 
Authorized representatives of the 
Pueblo of Zuni have viewed the object 
and concur with the identification of the 
object as a Zuni War God. The Pueblo 
of Zuni has requested repatriation of the 
object from the University of Iowa, 
Museum of Natural History, in a letter 
dated November 29,1993. The 
University of Iowa, Museum of Natural 
History, has no objection.

The object has been transferred to 
representatives of the Pueblo of Zuni. 
Representatives of any other Indian tribe 
that believes itself to be culturally 
affiliated with this object are advised to 
contact Robert E. Lewis, Governor, 
Pueblo of Zuni, Box 339, Zuni, New

Mexico 87327, telephone: (505) 782- 
4481.
Dated: January 10,1994 .
Francis P. M cM anam on,
Departmental Consulting Archeologist Chief, 
Archeologfeal Assistance Division.
[FR Doc. 94-4239 Filed 2-24-94; 8:45am) 
BILLING CODE 4310-HHF

INTERSTATE COMMERCE 
COMMISSION

[Finance Docket No. 32238]

Tito Atchison, Topeka and Santa Fe 
Railway Company and Gateway 
Western Railway Company; Lease 
Exemptions; Kansas City Terminal 
Railway Co.

AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of exemption.

SUMMARY: The Commission exempts 
from the prior approval requirements of 
49 U.S.C. 11343-11345, the lease by 
Kansas City Terminal Railway of: (1) 
41.62 miles of its main line and 
connecting tracks to The Atchison, 
Topeka and Santa Fe Railway Company; 
and (2) 25.68 miles of switch and yard 
tracks to Gateway Western Railway 
Company, subject to standard labor 
protection conditions.
DATES: This exemption will become 
effective March 27,1994. Petitions to 
stay must be filed by March 7,1994, and 
petitions to reopen must be filed by 
March 17,1994.
ADDRESSES: Send pleadings referring to 
Finance Docket No. 32238 to: (1) Office 
of the Secretary, Case Control Brandi, 
Interstate Commerce Commission, 
Washington, DC 20423; and (2) 
Petitioners’ representatives: W. M  
Stapleton, Lathrop & Norquist, 2345 
Grand Avenue, Suite 2500, Kansas City, 
MO 64108; Dennis W. Wilson, 1700 East 
Golf Road, Schaumburg, IL 60173; and 
Debora J. Choate, McLachlan, Rissman & 
Dole, 6 West Hubbard Street, Chicago,
IL 60610.
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 927-5660.
[TDD for hearing impaired: 927-5721.) 
SUPPLEMENTARY INFORMATION:
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to, call 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission, Washington,
DC 20423. Telephone: (202) 280-4357/ 
4359. [Assistance for the hearing 
impaired is available through TDD 
services (202) 927-5721.)

Decided: February 17 ,1994.
By the Commission, Chairman McDonald, 

Vice Chairman Phillips, Commissioners 
Simmons and Philbin.
Sidney L . S trickland , Jr.,
Secretary.
[FR Doc. 94-4340  Filed 2 -2 4 -9 4 ; 8:45 am) 
BILLING CODE 7035-01-P

DEPARTMENT OF LABOR

Employment and Training 
Administration
[TA-W -29,2923

Sandvik Special Metals Corpu, 
Kennewick, WA; Dismissal o f 
Application for Reconsideration

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
Sandvik Special Metals Corporation, 
Kennewick, Washington. The review 
indicated that the application contained 
no new substantial information which 
would bear importantly on the 
Department’s determination. Therefore, 
dismissal of the application was issued.
TA -W -29,292; Sandvik Special Metals 

Corporation, Kennewick, Washington 
(February 10,1994)

Signed at Washington, DC this 16th day of 
February, 1994.
M arvin  M . Fooks,
Director; O ffice o f Adjustm ent Assistance.
[FR Doc. 94-4227 Filed 2 -2 4 -9 4 ; 8:45 ami 
BILLING CODE 4S10-3O-M

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination Decisions'

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes of 
laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein.

The determinations in these derisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary
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of Labor pursuant to the provisions of 
the Davis-Bacon Act 6f March 3,1931, 
as amended (46 Stat. 1494, as amended, 
40 U.S.C.276a) and of other Federal 
statutes referred to in 29 CFR part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein.

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in that 
section, because the necessity to issue 
murent construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest.

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice 
is received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
GFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance of 
the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. Thé wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under the Davis-Bacon and Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics.

Any person, organization, or 
government agency having an interest in 
die rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department.
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor,

Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., room S-3014, 
Washington, DC 20210.
Modification to General Wage 
Determination Decisions

The number of decisions fisted in the 
Government Printing Office document ' 
entitled "General Wage Determinations 
Issued Under the Davis-Bacon and 
Related Acts” being modified are fisted 
by Volume and State. Dates of 
publication in the Federal Register are 
in parentheses following the decisions 
being modified.
VOLUME I:
NONE 

VOLUME II:
PENNSYLVANIA 

PA940003 (FEB. 11 ,1994)
PA940020 (FEB. 11 ,1994)
PA940023 (FEB. 11 ,1994)
PA940040 (FEB. 11 ,1994)
PA940042 (FEB. 11 ,1994)

VOLUME III:
KENTUCKY

KY940004 (FEB. 11 ,1994)
KY940029 (FEB. 11 ,1994)

VOLUME IV :
ILLINOIS

IL940001(FEB. 11 ,1994)
IL940008(FEB. 11 ,1994)
IL940009(FEB. 11 ,1994)

OHIO
OH940001 (FEB. 11 ,1994)
OH940002 (FEB. 11 ,1994)
OH940028 (FEB. 11 ,1994)
OH940029 (FEB. 11 ,1994)
OH940035 (FEB. 11 ,1994)
OH940036 (FEB. 11 ,1994)

VOLUME V:
IOWA

IA9 4 0 0 3 7 (FEB. 11 ,1994)
LOUISIANA

LA940005 (FEB. 11 ,1994)
LA940015 (FEB. 11 ,1994)
LA940017 (FEB. 11 ,1994)
LA940018 (FEB. 11 ,1994)

NEW MEXICO 
NM940001 (FEB. 11 ,1994)

VOLUME VI:
COLORADO

C0940001 (FEB. 11 ,1994)
MONTANA

MT940004 (FEB. 11 ,1994)
NORTH DAKOTA 

ND940002 (FEB. 11 ,1994)

General Wage Determination 
Publication

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General Wage 
Determinations Issued Under The Davis-«

Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from:

Superintendent of Documents, U.S. 
Government Printing Office, Washington, DC 
20402, (202) 783-3238.

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the six separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued in January or 
February) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers.

Signed at Washington, DC this 18th day of 
February 1994.
A lan  L. Moss,
Director, Division o f Wage Determinations. 
[FR Doc. 94-4201 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 4510-27-M

Occupational Safety and Health 
Administration

Maryland State Standards; Approval
1. Background—Part 1953 of Title 29, 

Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary of 
Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary) (29 CFR 1953.4), will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR part 1902. 
On July 5,1973, notice was published 
in the Federal Register (38 FR 17834) of 
the approval of the Maryland State plan 
and the adoption of Subpart 0 to part 
1952 containing the decision.

The Maryland State Plan provides for 
the adoption of all Federal standards as 
State standards after comments and 
public hearing. Section 1952.210 of 
Subpart 0 sets forth the State’s schedule 
for the adoption of Federal standards.
By letter dated October 13,1993, from 
Commissioner Henry Koellein, Jr., 
Maryland Division of Labor and 
Industry, to Linda R. Anku, Regional 
Administrator, and incorporated as part



Federal Register /  V ol 59 , No. 38 /  Friday, February 25, 1994 /  Notices 9251

of the plan, the State submitted State 
standards identical to: 29 CFR 
1910,1027, pertaining to an amendment 
to the Cadmium Standards for General 
Industry, as published in the Federal 
Register of April 23,1993 (58 FR 
21790), 29 CFR 1926.63 pertaining to an 
amendment to the Cadmium Standard 
of Construction as published in the 
Federal Register of April 23,1993 (58 
FR 21787), and 29 CFR 1928.1027 
pertaining to the Cadmium Standard for 
Agriculture as published in the Federal 
Register of April 23,1993 (58 FR 
21787). These standards are contained 
in COMAR 09.12.31. Maryland 
Occupational Safety and Health 
Standard was promulgated after a public 
hearing on August 10,1993. This 
standard was effective on September 13,
1993.

2. Decision—Having reviewed the 
State submissions in comparison with 
the Federal standards, it has been 
determined that the State standard are 
identical to the Federal standards and 
accordingly are approved.

3. Location o f  the Supplem ents fo r  
Inspection an d  Copying—A copy of the 
standards supplements, along with the 
approved plan, may be inspected and 
copied at the following locations during 
normal business hours: Office of the 
Regional Administrator, 3535 Market 
Street, suite 2100, Philadelphia, 
Pennsylvania 19104; Office of the 
Commissioner of Labor and Industry,
501 S t Paul Place, Baltimore, Maryland 
21202; and the OSHA Office of State 
Programs, room N-3700, Third Street 
and Constitution Avenue, NW., 
Washington, DC 20210.

4. Public Participation—Under 29 
CFR 1953.2(c), the Assistant Secretary 
may prescribe alternative procedures to 
expedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Maryland State plan as a proposed 
change and making die Regional 
Administrator’s approval effective upon 
publication for the following reasons:

a. The standard is identical to the 
Federal standard which was 
promulgated in accordance with Federal 
law including meeting requirements for 
public participation.

b. The standard was adopted in 
accordance with the procedural 
requirements of State law and further 
participation would be unnecessary.

This decision is effective February 25,
1 9 9 4 . *

(Sec. 18, Pub. L. 91-596,84 Stat. 1608 (29 
U.S.G 667))

Signed at Philadelphia, Pennsylvania, this 
28th day of October 1993.
Richard Soltan,
Deputy Regional Administrator.
[FR Doc. 94 -4 2 2 9  Filed 2 -2 4 -9 4 ; 8:45 am) 
BILLING CODE 4510-26-4«

Maryland State Standards; Approval
1. Background—Part 1953 of title 29, 

Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary of 
Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary) (29 CFR 1953.4), will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of die Act and 29 CFR part 1902. 
On July 5,1973, notice was published 
in the Federal Register (38 FR 17834) of 
die approval of the Maryland State plan 
and the adoption of subpart 0 to part 
1952 containing the decision.

The Maryland State Plan provides for 
the adoption of all Federal standards as 
State standards after comments and 
public hearing. Section 1952.210 of 
subpart 0 sets forth die State's schedule 
for the adoption of Federal standards.
By letters dated January 3,1994, from 
Commissioner Henry Koellein, Jr., 
Maryland Division of Labor and 
Industry, to Linda R. Anku, Regional 
Administrator, and incorporated as part 
of the plan, the State submitted State 
standards identical to:

(1) Revisions to 29 CFR 1910.1000, 
pertaining to the Air Contaminants 
Standard for General Industry, as 
published in the Federal Register of 
June 30,1993 (58 FR 35340); (2) a 
correction to 29 CFR 1910.1000, 
pertaining to the Air Contam inants  
Standard for General Industry, as 
published in the Federal Register of 
July 27,1993 (58 FR 40191); (3) a 
compilation of the text of all standards 
set forth at 29 CFR part 1926, 
Construction Industry Standards, as 
published in the Federal Register of 
June 30,1993 (58 FR 35077); (4) 
amendments and a correction to 59 CFR 
1926, Construction Industry Standards, 
as published in the Federal Register of 
July 30,1993 (58 FR 35077); (4) 
amendments and a correction to 29 CFR 
1926, Construction Industry Standards, 
as published in the Federal Register of 
July 28,1993 (58 FR 40468); (5) 
amendments, corrections, additions and

revisions to 29 CFR part 146, Permit- 
Required Confined Spaces for General 
Industry, as published in the Federal 
Register of June 29,1993 (58 FR 34845); 
and (6) amendments, corrections, 
additions and revisions to 29 CFR part 
1910, Standards for General Industry, 
and 29 CFR part 1926, Standards for 
Construction Industry, as published in 
the Federal Register of June 30,1993 
(58 FR 35308). These standards are 
contained in COMAR 09.12.31. 
Maryland Occupational Safety and 
Health Standards were promulgated 
after a public hearing on October IS,
1993. These standards became effective 
on December 20,1993.

2. D ecision—Having reviewed the 
State submission in comparison with 
the Federal standards, it has been 
determined that the State standards are 
identical to the Federal standards and, 
accordingly, are approved.

3. Location o f  th e Supplem ents fo r  
Inspection an d  Copying-*- copy of the 
standards supplements, along with the 
approved plan, may be inspected and 
copied at the following locations during 
normal business hours: Office of the 
Regional Administrator, 3525 Market 
Street, suite 2100, Philadelphia, 
Pennsylvania 19104; Office of the 
Commissioner of Labor and Industry, 
501 St. Paul Place, Baltimore, Maryland 
21202; and the OSHA Office of State 
Programs, room N—3700, Third Street 
and Constitution Avenue NW., 
Washington, DC 20210.

4. Public Participation—U nder 29 
CFR 1953.2(c), the Assistant Secretary 
may prescribe alternative procedures to 
expedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Maryland State plan as a proposed 
change and making the Regional 
Administrator's approval effective upon 
publication for the following reasons:

a. The standard is identical to the 
Federal standard which was 
promulgated in accordance with Federal 
law including meeting requirements for 
public participation.

b. The standard was adopted in 
accordance with the procedural 
requirements of State law and further 
participation would be unnecessary.

This decision is effective February 25,
1994.

Authority: Sec. 18, Pub. L. 9 1 -5 9 6 ,8 4  Stat. 
1608 (29 U.SJC. 667).
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Signed at Philadelphia, Pennsylvania, this 
14th day of January 1994.
Linda R. Anku,
Regional Administrator.
[FR Doc. 94-4228 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 4510-26-M

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION
[Notice 94-013]

Agency Report Forms Under OMB 
Review

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice of Agency Report Forms 
I Tnder OMB Review.

SUMMARY: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), agencies are required to 
submit proposed information collection 
requests to OMB for review and 
approval, and to publish a notice in the 
Federal Register notifying the public 
that the agency has made the 
submission.

Copies of the proposed forms, the 
requests for clearance (S.F. 83’s), 
supporting statements, instructions, 
transmittal letters and other documents 
submitted to OMB for review, may be 
obtained from the Acting Agency 
Clearance Officer. Comments on the 
items listed should be submitted to the 
Acting Agency Clearance Officer and 
the OMB Paperwork Reduction Project. 
DATES: Comments are requested by 
March 28,1994. If you anticipate 
commenting on a form but find that 
time to prepare will prevent you from 
submitting comments promptly, you 
should advise the OMB Paperwork 
Reduction Project and the Agency 
Clearance Officer of your intent as early 
as possible.
ADDRESSES: Ms. Eva L. Layne, Acting 
NASA Agency Clearance Officer, Code 
JTD, NASA Headquarters, Washington, 
DC 20546; Office of Management and 
Budget, Paperwork Reduction Project 
(2700— ), Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT: 
Shirley C. Peigare, NASA Reports 
Officer, (202) 358-1374.
Reports

Title: NASA Spacelink System User 
Survey.

OMB Number: 2700-New.
Type o f Request: New.
Frequency o f Report: One time only. 
Type o f R espondent: Non-profit 

institutions.
Number o f Respondents: 400. 
R esponses p er R espondent: 1.

Annual R esponses: 400.
Hours p er R esponse: .25.
Annual Burden Hours: 100. 
A bstract-N eed/U ses: Conduct a one

time only survey of 400 current NASA 
Spacelink users to help determine 
improvements that will make the system 
more valuable to educators. Survey is 
required to help satisfy agency 
continuous improvement goals.

Dated: February 16,1994.
Eva L. Layne,
Acting Chief, IRM Policy and Acquisition 
M anagement Office.
[FR Doc. 94-4368 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 7510-01-M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

Cooperative Agreement for Evaluation 
of FY 95 Challenge Grant Applicants
AGENCY: National Endowment for the 
Arts.
ACTION: Notification of availability.

SUMMARY: The National Endowment for 
the Arts is requesting proposals leading 
to the award of a Cooperative 
Agreement to oversee the preparation of 
independent assessment reports of 
approximately 200 applicants for a 
FY95 Challenge grant, for use in the 
grant decision-making process. The 
assessments will result from the 
analysis of application documents and 
through telephone interviews with key 
staff and board members of the 
applicants, and will address each 
applicant’s ability to successfully meet 
the Challenge Grant requirements for 
the proposed activities. The artistic 
quality of the applicant organization or 
the proposed project will not be 
included in the analysis. The role of the 
recipient of this Cooperative Agreement 
will be to provide independent 
assessment reports; advise the 
Endowment, its panels, and other 
decision-making bodies as to the 
feasibility and potential impact of a 
Challenge Grant for the applicants; and 
attend all meetings where applications 
are reviewed to answer questions about 
the assessment reports. Those interested 
in receiving the Solicitation package 
should reference Program Solicitation 
PS 94-06 in their written request and 
include two (2) self-addressed labels. 
Verbal requests for the Solicitation will 
not be honored.
DATES: Program Solicitation PS 94—06 is 
scheduled for release approximately 
March 14,1994 with proposals due 
April 14, 1994.
ADDRESSES: Requests for the Solicitation 
should be addressed to the National

Endowment for the Arts, Contracts 
Division, room 217,1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 
FOR FURTHER INFORMATION CONTACT: 
William I. Hummel, Contracts Division, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506 (202/682-5482). 
William I. Hummel,
Director, Contracts and Procurem ent Division. 
[FR Doc. 94-4307 Filed 2-24-94 ; 8:45 am] 
BILLING CODE 7537-01-M

NUCLEAR REGULATORY 
COMMISSION
[Docket Nos. 50-275 and 50-323]

Pacific Gas & Electric Co. Diablo 
Canyon Power Plant, Unit Nos. 1 and 
2; Environmental Assessment and 
Finding of No Significant Impact

The U.S. Nuclear Regulate ry 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos. DPR-80 
and DPR—82, issued to the Pacific Gas 
and Electric Company (the licensee), for 
operation of Diablo Canyon Power 
Plant, Unit Nos. 1 and 2, located in San 
Luis Obispo, California.
Environmental Assessment
Identification o f Proposed Action

The proposed amendment would 
consist of a revision to Technical 
Specification 5.1.3, "Map Defining 
Unrestricted Areas and Site Boundary 
for Radioactive Gaseous and Liquid 
Effluents.” The change would revise the 
site area map description of the 
restricted area to a new smaller 
restricted area. The change proposed by 
the licensee is consistent with the 
requirements of the revised 10 CFR part 
20. These changes are in response to the 
licensee’s application for amendments 
dated July 7,1993.
The N eed fo r  the Proposed Action

The proposed action is needed in 
order to retain operational flexibility 
consistent with 10 CFR part 50, 
appendix I, concurrent with the 
implementation of the revised 10 CFR 
part 20.

Environm ental Im pacts o f the Proposed 
Action

The proposed revision, in regard to 
the new restricted area as referenced in 
the Technical Specifications (TS) will 
not increase the types or amounts of 
effluents that may be released offsite, 
nor increase individual or cumulative 
occupational radiation exposures. 
Therefore, the Commission concludes
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that there are no significant radiological 
environmental impacts associated with 
the proposed amendments.

With regard to potential 
nonradiological impacts, the proposed 
changes do not affect nonradiological 
effluents and have no other 
environmental impact. Therefore, the 
Commission concludes that there are no 
significant radiological environmental 
impacts associated with the proposed 
amendments.

Alternative to the Proposed Action

Since the Commission concluded that 
there are no significant environmental 
impacts associated with the proposed 
amendments to the TS, any alternative 
to the amendments will have either no 
significantly different environmental 
impact or will have greater 
environmental impact. The principal 
alternative would be to deny the 
requested amendments. This would not 
reduce environmental impacts as a 
result of plant operation.

Alternative Use o f  Resources

This action does not involve the use 
of resources not previously considered 
in the Final Environmental Statement 
and Addendum related to the operation 
of Diablo Canyon Power Plant, Units 1 
and 2, dated May 1973 and May 1976, 
respectively.

Agencies and Persons Consulted

The NRC staff reviewed the licensee’s 
request and did not consult order 
agencies or persons.

Finding of No Significant Impact

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed license 
amendments. Based upon the foregoing 
environmentaLassessment, we conclude 
that the proposed action will not have 
a significant effect on the quality of the 
human environment.

For further details with respect to this 
action, see the application for 
amendment dated July 7,1993, which is 
available for public inspection at the 
Commission’s Public Document Room, 
2120 L Street NW., Washington, DC and 
at the California Polytechnic State 
University, Robert E. Kennedy Library, 
Government Documents and Maps 
Department, San Luis Obispo, California 
93407.

Dated at Rockville, Maryland, this 17th day 
of February 1994.

For the Nuclear Regulatory Commission. 
Theodore R. Quay,
Director, Project Directorate V, Division o f 
Reactor Projects m /IV /V , Office o f N uclear 
Reactor Regulation.
[FR Doc. 94-4298  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-U

Advisory Committee on Reactor 
Safeguards (ACRS) and Advisory 
Committee on Nuclear Waste (ACNW); 
Proposed Meetings

In order to provide advance 
information regarding proposed public 
meetings of the ACRS Subcommittees 
and meetings of the ACRS full 
Committee, of the ACNW, and the 
ACNW Working Groups the following 
preliminary schedule is published to 
reflect the current situation, taking into 
account additional meetings that have 
been scheduled and meetings that have 
been postponed or cancelled since the 
last fist of proposed meetings was 
published oh January 21,1994 (59 FR 
3379). Those meetings that are firmly 
scheduled have had, or will have, an 
individual notice published in the 
Federal Register approximately 15 days 
(or more) prior to die meeting. It is 
expected that sessions of ACRS and 
ACNW full Committee meetings 
designated by an asterisk (*) will be 
closed in whole or in part to the public. 
The ACRS and ACNW full Committee 
meetings begin at 8:30 a.m. and ACRS 
Subcommittee and ACNW Working 
Group meetings usually begin at 8:30 
a.m. The time when items listed on the 
agenda will be discussed dining ACRS 
and ACNW full Committee meetings, 
and when ACRS Subcommittee and 
ACNW Working Group meetings will 
start will be published prior to each 
meeting. Information as to whether a 
meeting has been firmly scheduled, 
cancelled, or rescheduled, or whether 
changes have been made in the agenda 
for the March 1994 ACRS and ACNW 
full Committee meetings can be 
obtained by contacting the Office of the 
Executive Director of the Committees 
(telephone: 301/492—4600 (recording) or 
301/492-7288, Attn: Barbara Jo White) 
between 7:30 a.m. and 4:15 p.m., (EST).

ACRS Subcommittee Meetings

ABB—CE Standard Plant Designs, 
March 8,1994, Bethesda, MD. The 
Subcommittee will continue its review 
of the NRC staff Final Safety Evaluation 
Report (FSER), ABB—CE Standard Safety 
Analysis Report (SSAR), and Design 
Certification Material (Design 
Description/ITAAC) for the System 80+ 
design.

Advanced Boiling Water Reactors, 
March 9,1994, Bethesda, MD. The 
Subcommittee will review any residual 
issues associated with the ABWR design 
and prepare a proposed ACRS report on 
the ABWR Final Design Approval for 
consideration by the full Committee.

Planning and Procedures, March 9, 
1994, Bethesda, MD (2:15 p.m.—4:45 
p.m.). The Subcommittee will discuss 
proposed ACRS activities and related 
matters. A portion of this meeting may 
be closed pursuant to 5 U.S.C. 552b(c)
(2) and (6) to discuss organizational and 
personnel matters that relate solely to 
internal personnel rules and practices of 
ACRS, and matters the release of which 
would represent a clearly unwarranted 
invasion of personal privacy.

Thermal Hydraulic Phenomena,
March 15—16,1994, Monroeville, PA. 
The Subcommittee will continue its 
review of the test programs being 
conducted in support of the AP600 
passive plant design certification 
review. The focus of the discussions 
will be on the Core Make-up Tank 
(CMT) and Passive Containment Cooling 
System (PCCS) test programs. In 
addition, the Subcommittee members 
and consultants will attend, as 
observers, a March 14,1994 meeting 
between the NRC staff and 
Westinghouse Electric Corporation 
being held to discuss the particulars of 
the CMT test program.

ABB—CE Standard Plant Designs,
April 5-6,1994, Bethesda, MD. The 
Subcommittee will continue its review 
of the NRC staff FSER, ABB-CE SSAR, 
and Design Certification Material 
(Design Description/ITAAC) for the 
System 80+ design.

Planning arid Procedures, April 6, 
1994, Bethesda, MD (2 p.m.—4:30 p.m.). 
The Subcommittee will discuss 
proposed ACRS activities and related 
matters. A portion of this meeting may 
be closed pursuant to 5 U.S.C.
552b(c)(2) and (6) to discuss 
organizational and personnel matters 
that related solely to internal personnel 
rules and practices of ACRS, and 
matters the release of which would 
represent a clearly unwarranted 
invasion of personal privacy.
ACRS Full Committee Meetings

407th ACRS Meeting, March 10—12, 
1994, Bethesda, MD. [hiring this 
meeting, the Committee plans to 
consider the following:

A. Periodic M eeting Between the 
ACRS and the NRC Com m issioners— 
Meet with the NRC Commissioners to 
discuss matters of mutual interest.

B. ABWR Review  Regarding the Final 
Design A pproval—Hear a briefing by 
and hold discussions with
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representatives of the NRC staff 
regarding the Final Design Approval 
(FDA) of the ABWR.

C. ABWR Review and Report 
Regarding the Final Design A pproval 
(FDA)—Discuss proposed ACRS report 
to the Commission regarding the FDA of 
the ABWR. Representatives of the NRC 
staff will participate, as appropriate. 
Representatives of the General Electric 
Nuclear Energy (GE) will participate, as 
appropriate.

D. A dvanced Light W ater R eactor 
(ALWR) Policy Issue—Source Term— 
Review and comment on a draft 
Commission Paper related to the source 
term to be used for ALWRs. 
Representatives of the NRC staff will 
participate.

E. M ultiple System R esponses 
Program (MSRP)—Review and comment 
on the status of resolution of issues 
identified by the MSRP. Representatives 
of the NRC staff will participate.

F. Revision o f  the LLNL Probabilistic 
Seism ic H azard M ethodology fo r  the 
Eastern U.S.—Hear briefing by and hold 
discussions with representatives of the 
NRC staff on the recent revisions of the 
LLNL probabilistic seismic hazard 
methodology for the Eastern United 
States. Representatives of LLNL and 
industry will participate, as appropriate.

G. Turbine G enerator Failure Event at 
Ferm i 2—Briefing by and discussions 
with representatives of the NRC staff 
regarding the AIT conducted following 
the December 25,1993 turbine generator 
failure at Fermi 2.

H. Loss o f  O ffsite Power and Steam  
G enerator Dryout Event at McGuire— 
Briefing by and discussions with 
representatives of the NRC staff 
regarding the December 27,1993 loss of 
offsite power and steam generator 
dryout event at McGuire.

*L Report o f the Planning and  
Procedures Subcom m ittee—Hear a 
report of the Planning and Procedures 
Subcommittee on matters related to the 
conduct of ACRS business. A portion of 
this session may be closed pursuant to 
5 U.S.G 552b(c)(2) and (6) to discuss 
personnel matters that relate solely to 
internal personnel rules and practices of 
ACRS, and matters the release of which 
would represent a clearly unwarranted 
invasion of personal privacy.

J. ACRS Subcom m ittee A ctivities— 
Hear reports and hold discussions 
regarding the status of ACRS 
subcommittee activities, including a 
report from the Subcommittees on ABB- 
CE Standard Plant Designs.

K. Future A ctivities—Discuss topics 
proposed for consideration by the full 
Committee during future meetings.

L. M iscellaneous—Discuss 
miscellaneous matters related to the

conduct of Committee activities and 
complete discussion of matters and 
specific issues that were not completed 
during previous meetings, as time and 
availability of information permit.

408th ACRS M eeting, April 7-9,1994, 
Bethesda, MD. Agenda to be announced.

409th ACRS M eeting, May 5-7,1994, 
Bethesda, MD. Agenda to be announced.
ACNW Full Committee Meetings

62nd ACNW Meeting, March 23-24, 
1994, Bethesda, MD. During this 
meeting, the Committee plans to 
consider the following:

A. Low-Level W aste (LLW) 
Perform ance A ssessm ent Program— 
Review the LLW Performance 
Assessment Program (Working Group 
meeting scheduled for March 22,1994). 
A Draft Branch Technical Position on 
Performance Assessment for LLW 
Disposal Facilities will be the focus of 
the review. Representatives of the NRC 
staff will participate.

B. NRC S taff Interactions with 
N ational A cadem y p f Science 
Com m ittee on the T echnical Bases fo r  
Yucca Mountain—Hear briefing by and 
hold discussions with representatives of 
the NMSS staff on their interaction with 
this National Academy of Sciences 
Committee. The philosophy governing 
the disposal of high-level waste will be 
discussed.

C. Government Ownership fo r  10 CFR 
Part 61 D isposal Facilities—Hear 
briefing by and hold discussions with 
representatives of the NRC staff on an 
advance notice of proposed rulemaking 
to Part 61 on Government Land 
Ownership. Issue centers on whether 
the original requirement for government 
land ownership in 10 CFR Part 61 
should be continued.

D. Low-Level W aste R esearch Plan— 
Hear briefing by and hold discussions 
with representatives of.the NRC staff on 
plans to revise NUREG—1380, LLW 
Research Program Plan.

E. NRC Technical Program on High- 
Level W aste (HLW) Tectonics—Review 
the NRC staff technical program on 
HLW tectonics. Participation by the 
NRC staff and representatives of the 
Center for Nuclear Waste Regulatory 
Analyses is expected.

F. N atural Analogs—Review the NRC 
staff technical program on natural 
analogs. Participation by the NRC staff 
and representatives of the Center for 
Nuclear Waste Regulatory Analyses is 
expected.

G. NRC S taff T echnical Position (STP) 
on Fault A voidance—Review the STP 
on Fault Avoidance. Public comments 
on the draft STP will be reviewed. The 
ACNW expects to issue comments on 
the final STP.

H. Summary o f  N uclear Waste 
Technical Review Board (NWTRB) 
M eeting on Seism ic and Volcanic 
H azards—Hear a brief report from an 
ACNW member who attended this 
NWTRB meeting on Seismic and 
Volcanic Hazard Estimation at Yucca 
Mountain.

63rd ACNW Meeting, April 20-21, 
1994, Bethesda, MD. Agenda to be 
announced.

64th ACNW Meeting, May 18-19, 
1994, Bethesda, MD. Agenda to be 
announced.
ACNW Working Group Meeting

Low-Level Radioactive Waste 
Performance Assessment, March 22, 
1994, Bethesda, MD. The Working 
Group will review the overall low-level 
waste performance assessment program, 
with emphasis on the status of the draft 
Branch Technical Position, and staff’s 
performance assessment capability. 
Issues to be examined include ongoing 
and planned activities, milestones and 
schedules, results of ongoing test case 
analyses, and other NRC staff activities 
relating to LLW performance 
assessment.

NRC Staff Capabilities in Performance 
Assessment and Computer Modeling of 
High-Level Waste Disposal Facilities, 
May 17,1994, Bethesda, MD. The 
Working Group will discuss progress in 
the NRC's Iterative Performance 
Assessment (PA) Program, the NRC 
staffs completion of an expert 
elicitation exercise, and progress made 
in the execution of the NRC’s modular 
computer model. These discussions will 
be performed periodically, along with 
the review of NRC written reports to 
remain apprised of the degree of in- 
house and contractor-supported PA 
capability, the coordination and 
integration between data analyst and 
computer modelers, revisions to the 
High-Level Radioactive Waste 
Management PA Strategy Plan, and 
future plans for PA development.

Dated: February 18,1994.
John G  Hoyle,
Advisory Committee M anagement Officer.
(FR Doc. 94-4293 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-M

[Docket Nos. 50 -317  and 50-318]

Baltimore Gas & Electric Co.; 
Consideration of Issuance of 
Amendments to Facility Operating 
Licenses, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing

The U.S. Nuclear Regulatory 
Commission (the Commission) is
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considering issuance of amendments to 
Facility Operating License Nos. DPR-53 
and DPR-69 issued to Baltimore Gas 
and Electric Company (the licensee) for 
operation of the Calvert Cliffs Nuclear 
Power Plant, Unit Nos. 1 and 2, located 
in Calvert County, Maryland.

The proposed amendments would 
allow the removal of an orifice plate in 
the containment vent/purge line to 
allow greater flow through the line. The 
restoration of full flow capability will 
result in less time required to vent the 
containment. A reanalysis of the 
maximum hypothetical accident, as 
currently described in the Update Final 
Safety Analysis Report, was performed 
to support the requested amendments. 
The results of the reanalysis indicate 
that the consequences of the accident 
previously analyzed would be 
increased. Although the consequences 
result in an increase in the fission 
product release, the total doses are well 
within the limits of 10 CFR part 100, 
“Factors to be considered when 
evaluating sites.”

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations.

The Commission has made a 
proposed determination that the 
amendments request involves no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or
(3) involve a significant reduction in a 
margin of safety. As required by 10 CFR 
50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below:

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated; or

This proposed change does not involve an 
increase in the probability of an accident 
previously evaluated. The removal of the 
orifice plate will decrease the amount of time 
the containment vent/hydrogen purge line is 
open to accomplish containment venting.
This decreases the probability of occurrence 
of a maximum hypothetical accident while 
venting. In addition, this proposed change 
would not affect any precursors to any of the 
accidents in the Updated Final Safety 
Analysis Report.

However, this proposed change does 
involve an increase in the consequences of an 
accident previously evaluated. In the worst

case event, a maximum hypothetical 
accident, the exclusion area whole body dose 
and the low population zone thyroid and 
whole body doses increased above the 
previously approved doses. This increase is . 
not significant. In fact, the offsite doses 
presented here are similar to those reported 
in the NRC’s Safety Evaluation Report (Safety 
Evaluation of the Baltimore Gas and Electric 
Company's Calvert Cliffs Nuclear Power 
Plant, Unit Nos. 1 and 2, dated August 28, 
1972]. Other accident scenarios were 
evaluated to determine if this change would 
impact them as well. No other accident 
scenario is impacted by this change. 
Therefore, removal of the orifice plate in the 
containment vent/hydrogen purge line does 
not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated.

2. Create the possibility of a new or 
different type of accident from any accident 
previously evaluated; or

The proposed change affects a previously 
evaluated accident, but creates no new or 
different type of accident The equipment 
required to mitigate the consequences of. an 
accident would continue to be operable. We 
are not proposing to alter the function of any 
equipment or have it operate differently than 
it was designed to operate. In fact, we are 
restoring the containment vent/hydrogen 
purge line to full flow capability by removal 
of an orifice plate. Therefore, this change 
does not create the possibility of a new or 
different type of accident from any accident 
previously evaluated.

3. Involve a significant reduction in a 
margin of safety.

The margin of safety defined by 10 CFR 
Part 100 has not been significantly reduced. 
There will be an increase in the exclusion 
area and low population zone doses, but the 
total dose is still significantly less than the 
guidelines given in 10 CFR Part 1 0 0 /  
Additionally, the NRC has previously 
calculated offsite dose for Calvert Cliffs 
[Safety Evaluation of the Baltimore Gas and 
Electric Company’s Calvert Cliffs Nuclear 
Power Plant, Unit Nos. 1 and 2, dated August 
28,1992] using assumptions similar to those 
used for the analysis performed in support of 
this request. The NRC’s results are similar to 
those obtained from our calculations. The 
increase in dose does not affect any 
conclusions stated in the NRC’s SER. 
Therefore, the margin of safety has not been 
significantly reduced.

The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that the 
amendments request involves no 
significant hazards consideration.

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination.

Normally, the Commission will not 
issue the amendments until the

expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that 
failure to act in a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendments before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendments involve no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish in the Federal Register a notice 
of issuance and provide for opportunity 
for a hearing after issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently.

Written comments may be submitted 
by mail to the Rules Review and 
Directives Branch, Division of Freedom 
of Information and Publications 
Services, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and should cite 
the publication date page number of this 
Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Buildings, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Federal 
Workdays. Copies of written comments 
received may be examined at the NRC 
Public Document Room, the Gelman 
Building, 2120 L Street NW., 
Washington, DC 20555.

The filing of requests of hearing and 
petitions for leave to intervene is 
discussed below.

By March 28,1994, the licensee may 
file a request for a hearing with respect 
to issuance of the amendments to the 
subject facility operating licenses and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street NW., 
Washington, DC 20555 and at the local 
public document room located at the 
Calvert County Library, Prince 
Frederick, Maryland 20678. If a request 
for a hearing or petition for leave to 
intervene is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the
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Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order.

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petition in the proceeding, and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above.

Not later than 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, a petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The . 
contention must be one which, if 
proven, would entitle the petitioner to 
relief. A petitioner who fails to file such 
a supplement which satisfies these

requirements with respect to at least one 
contention will not be permitted to 
participate as a party.

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses.

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration/The 
final determination will serve to decide 
when ffie hearing is held.

If the final determination is that the 
amendments request involves no 
significant hazards consideration, the 
Commission may issue the amendments 
and make them immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place sdter issuance of the amendments.

If the final determination is that the 
amendments request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendments.

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555, by the above date. Where 
petitions are filed during the last 10 
days of the notice period, it is requested 
that the petitioner promptly so inform 
the Commission by a toll-free telephone 
call to Western Union at l-(800) 248- 
5100 (in Missouri l-(800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
N1023 and the following message 
addressed to Robert A. Capra, Director, 
Project Directorate M :  petitioner’s 
name and telephone number, date 
petition was mailed, plant name, and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to Jay E. 
Silbert, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 2300 N Street, NW., 
Washington, DC 20037, attorney for the 
licensee.

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the

presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l)(iHv) and 2.714(d).

For further details with respect to this 
action, see the application for the 
amendments dated November 4,1993, 
which is available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555 and 
at the local public document room 
located at the Calvert County Library, 
Prince Frederick, Maryland 20678.

Dated at Rockville, Maryland, this 14th day 
of February.

For the Nuclear Regulatory Commission. 
Daniel G. McDonald,
Project M anager, Project Directorate 1-1, 
Division o f Reactor Projects— HU, Office of 
N uclear Reactor Regulation.
(FR Doc. 94-4296 Filed 2- 24- 94 ; 8:45 am] 
BILLING CODE 7590-01-M

[Docket Nos. 50 -498  and 50-499]

Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Centred Power and Light 
Company, City of Austin, Texas, Partial 
Denial of Amendments to Facility 
Operating Licensees and Opportunity 
for a Hearing

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
partially denied a request by Houston 
Lighting & Power Company, et al. (the 
licensee), for amendments to Facility 
Operating License Nos. NPF-76 and 
NPF-80, issued to the licenseejor 
operation of the South Texas Project, 
Units 1 and 2, located in Matagorda 
County , Texas. Notice of Consideration 
of Issuance of the amendments was 
published in the Federal Register on 
March 21,1990 (55 FR 10535).

The purpose of the licensee’s 
amendment request was to change the 
allowed outage times (AOTs) and/or 
surveillance test intervals (STIs) for 
several technical specifications (TS) as a 
result of the South Texas probabilistic 
safety assessment (PSA). The staff has 
concluded that the proposed change for 
the STI for TS 4.8.1.7 (containment 
ventilation) from 31 days to 92 days 
cannot be granted.

The licensee was notified of the 
Commission’s denial of the proposed 
change by letter dated February 17, 
1994.

By March 28,1994, the licensee may 
demand a hearing with respect to the 
denial described above. Any person 
whose interest may be affected by this
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proceeding may file a written petition 
for leave to intervene.

A request for bearing or petition for x 
leave to intervene must be filed with the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC, 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street NW., Washington, DC., by 
the above date.

A copy of any petitions should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555 
and to Jack R. Newman, Esq., Newman 
& Holtzinger, P.C, 1615 L Street NW., 
Washington, DC 20036, attorney for the 
licensee.

For further details with respect to  this  
action, see (1) the application for 
amendment dated February 1,1090, as 
supplemented by letters dated 
November 27,1990, June 5,1991, 
November 3,1992, November 11,1992, 
August 16,1993, October 22,1993, 
November 5,1993 (two letters), and 
November 29,1993, and (2J the 
Commission’s letter to the licensee 
dated February 17,1994.

These documents are available for 
public inspection at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW.,
Washington, DC and at the Wharton 
County Junior College, JJvl Hodges 
Learning Center, 911 Boling Highw ay, 
Wharton, Texas 77488.

Dated at Rockville, Maryland, this 17th day 
of February 1994.

For the Nuclear Regulatory Commission. 
Suzanne C  Black,
Director, Project Directorate TV-2, Division 
of Reactor Projects 1U/JV/V .  Office o f N uclear 
Reactor Regula tion.
[FR Doc. 94-4295 Filed 2 -24-94 ; 8:45 ami 
BILUNG CODE 7590-01-M

[Docket No. 50-352}

Philadelphia Electric Company 
(Limerick Generating Station, Unit t}
Exemption
i . M

Philadelphia Electric Company (the 
licensee), is the holder of Facility 
Operating License No. NPF-39, which 
authorizes operation of the Limerick 
Generating Station (LGS), Unit 1. The 
license provides, among other things, 
that the licensee is subject to all rules, 
regulations, and orders of the Nuclear 
Regulatory Commission (the 
Commission) now and hereafter in 
effect.

The LGS, Unit 1 facility consists of a 
boiling water reactor located in Chester 
and Montgomery Counties, 
Pennsylvania.
n

In its letter dated November 30,1993, 
the licensee requested an exemption 
from the Commission’s regulations. The 
subject exemption is from a requirement 
in appendix J to 10 CFR part 50 that a 
set of three Type A tests (Containm ent 
Integrated Leakage Rate Tests, or 
CILRTs) be performed, at approximately 
equal intervals, during each 10-year 
service period. The exemption applies 
to the first 10-year service period; 
subsequent service periods are not 
changed. In the same letter, the licensee 
applied for an amendment to Operating 
License No. NPF—39 to change certain 
provisions of the LGS Technical 
Specifications (TS&).

The type A test is defined in 10 CFR 
part 50, appendix J, section ILF, as 
“tests intended to measure the primary 
reactor containment overall integrated 
leakage rate (1) after the containment 
has been completed and is ready for 
operatic», and (2) at periodic intervals 
thereafter.’’ The 10-year service period 
begins with the inservice date. The first 
CILRT testing interval was 36 months, 
and the second was 39 months. The 
time interval between CILRTs should be 
about 40 months based on performing 
three such tests at approximately equal 
intervals during each 10-year service 
period.

The request for a one-time exemption 
would allow the third Type A CILRT 
within the first 10-year service period to 
be conducted during the sixth refueling 
outage. This requested exemption is a 
one-time schedular extension of the 
third interval to 65 months. It does not 
affect the second 10-year service period.

With respect to the subject exemption 
request, the NRC staff notes that the first 
and second CILRTs of the set of three 
tests few the first 10-year service period 
for LGS were conducted in August 1987 
and November 1990. The third of the 
first set of three CILRTs will be 
scheduled for Refueling Outage 6, 
projected to start in January 1996, 
pending approval of the exemption 
request. The current third test period in 
the first 10-year service period will 
actually be exceeded by approximately 
15 months.

Data freon the first August 1989 and 
second November 1990 CILRT at LGS, 
Unit 1 indicates that most of the 
measured leakage is from the 
containment penetrations and not from 
the containment barrier. The “as-left” 
leakage rate was well below the 10 CFR 
part 50 Appendix J limit. Both

Appendix J and the TS require that the 
leakage rate be less than 75% of 1« to 
allow for deterioration in leakage paths, 
between tests. The allowable leakage 
rate, La, is 0.5 wt.%/day. Therefore, the 
established acceptable limit is <0.375 
wt.%>day. The “as-left” leakage rates for 
the first two CILRTs were 0.178 and
0.334 wt.%/day, which is below the 
acceptance limit. The Type B and C test 
(Local Leakage Rate test or LLRT) 
program also provides assurance that 
containment integrity has been 
maintained. LLRTs demonstrate 
operability of components and 
penetrations by measuring penetration 
and valve leakage. Additionally, there 
have been no modifications made to the 
plant that coiild adversely affect the test 
results.

The licensee further notes that the 
performance of a fourth test in the first 
10-year service period to meet the 
requirements of the TSs and Appendix 
J would result in additional radiation 
exposure to personnel. Omitting the test 
will result in additional dose savings by 
eliminating contamination and by 
reducing exposure from venting and 
draining and from setups and 
restorations of instrumentation required 
to perform the test. These factors and 
the costs associated with a fourth test 
for a 15-month difference in interval 
time are not offset by the benefits of the 
fourth test.

For the reasons set forth above, the 
NRC staff concludes that this deviation 
from the 10-year service period ending 
August 1994 is not significant in terms 
of complying with the safety or 
scheduling requirements of Section 
IU.D.l.(a) of Appendix J. Accordingly, 
the staff finds that the additional test 
would not provide substantially 
different information and that die intent 
of Appendix J is met. Therefore, the 
subject exemption request meets the 
special circumstances of 10 CFR 
50.12(a)(2)(ii), in that the fourth test is 
not necessary to achieve the underlying 
purpose of the rule.

On this basis, the NRC staff finds that 
the licensee has demonstrated that 
special circumstances are present as 
required by 10 CFR 50.12(a)(2). Further, 
the staff also finds that extending the 
service period will not present an undue 
risk to the public health and safety; 
since the licensee has justified the 
leaktight integrity of the containment 
based on previous leakage test results, 
the staff concludes that a one-time 
extension of approximately 15 months 
beyond the maximum permitted third 
test interval within the first 10-year 
service period will not have a 
significant safety impact.
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m
Accordingly, the Commission has 

determined that, pursuant to 10 CFR
50.12, an exemption is authorized by 
law and will not endanger life or 
property or the co m m on defense and 
security and is otherwise in the public 
interest and hereby grants the following 
exemption with respect to a requirement 
of 10 CFR part 50, appendix J, Section
m.D.l(a):

For the Limerick Generating Station, 
Unit 1, the current third test period 
within the first 10-year service period 
may be extended by approximately 15 
months, so that the third periodic Type 
A test may be performed during the 
Sixth refueling outage scheduled for 
January, 1996.

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
granting of this exemption will not have 
a significant effect on the quality of the 
human environment (59 FR 5785).

This exemption is effective upon 
issuance.

For the Nuclear Regulatory Commission.
Dated at Rockville, Maryland this 16 day 

of February 1994,
Gus C  Lainas,
Acting Director, Division o f Reactor Projects,

-  VU, O ffice o f N uclear Reactor Regulation.
[FR Doc. 94 -4297  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 7590-01-M

PANAMA CANAL COMMISSION

Office of the Inspector General

Privacy Act of 1974; Proposed 
Amendment to a System of Records 
and Two New Systems of Records; 
Correction
AGENCY: Office of Inspector General, 
PCC.
ACTION: Correction.

SUMMARY: In notice document 93-25522 
beginning on page 53966 in the issue of 
Tuesday, October 19,1993, make the 
following corrections;

On page 53967 in the third column 
under the head “Exemptions From 
Certain Provisions of the Act” delete the 
reference to subsection (i) in lines eight 
and sixteen. Accordingly, in lines eight 
and sixteen “(g); (h); and (i)” should 
read “(g); and (h)”.

On page 53968 in the third column 
under the heading “Exemptions From 
Certain Provisions of the Act” delete the 
reference to subsection (i) in lines seven 
and fifteen. Accordingly, in lines seven 
and fifteen "(g); (h); and (i)” should read 
“(g); and (h)”.

On page 53969 in the second column 
under the heading “Exemptions From

Certain Provisions of the Act” delete the 
reference to subsection (i) in lines seven 
and fifteen. Accordingly, in lines seven 
and fifteen “(g); (h); and (i)” should read 
“(g); and (h)”.

Dated: February 4 ,1994 .
G ilberto G uardia F .,
Administrator.
[FR Doc. 94-4216  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 3840-04-44

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-33638; F ile No. S R -P S E - 
94-04 ]

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
Pacific Stock Exchange, Inc. Relating 
to Customer Hedge Exemption 
Procedures for Options on Broad- 
Based Indexes

February 17 ,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on February 15,1994, 
the Pacific Stock Exchange, Inc. (“PSE” 
or “Exchange”) filed with the Securities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange.* The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I .  S e lf-R e g u la to ry  O rg a n iza tio n ’s 
S tatem ent o f th e  T erm s o f S ubstance o f 
th e  P roposed  R u le  C hange

The PSE is proposing to amend its 
rule to codify its existing policy on 
customer hedge exemption procedures 
for options on broad-based indexes. The 
Exchange is not proposing to make any 
substantive changes to these procedures. 
The text of the proposed rule change is 
available at the Office of the Secretary, 
PSE, and at the Commission.
I I .  S e lf-R e g u la to ry  O rg a n iz a tio n ’s 
S tatem en t o f th e  P urpose o f, an d  
S ta tu to ry  B asis fo r, th e  P roposed  R u le  
C hange

In its filing with the Commission, the 
PSE included statements concerning the 
purpose of and basis for the proposed 
rule change. The text of these statements

i The Exchange previously submitted this 
proposal on February 8,1994, however, in response 
to Commission concerns, the PSE delayed 
effectiveness of the rule change pending 
amendment and resubmission to the Commission in 
its current form.

may be examined at the places specified 
in Item IV below. The Exchange has 
prepared summaries, set forth in Section
(A), (B), and (C) below, of the most 
significant aspects of such statements.

(A) Self-Regulatory Organization's 
Statem ent o f  the Purpose of, and  
Statutory Basis for, the P roposed Rule 
Change

On September 14,1993, the 
Commission approved an Exchange 
proposal to add Commentary .02 to PSE 
Rule 7.6 allowing a customer hedge 
exemption from position and exercise 
limits for options on broad-based 
indexes.2 The Subject commentary 
specified that such exemptions would 
be based upon Exchange procedures and 
criteria that would be made available to 
Exchange members in a regulatory 
bulletin.® The Exchange is now 
proposing to incorporate these 
procedures and criteria into 
Commentary .02 to Rule 7.6. The 
Exchange represents that the substance 
of these procedures and criteria have 
not been changed since they were 
approved by the Commission. The 
Exchange is, however, proposing to 
make certain housekeeping changes 
involving renumbering and a cross- 
reference in Rule 7.6, Commentary .02.

The Exchange believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, in general, and 
Section 6(b)(5), in particular, in that it 
is designed to foster cooperation and 
coordination with persons engaged in 
facilitating transactions in securities and 
to promote just and equitable principles 
of trade.
(B) Self-Regulatory O rganization’s 
Statem ent on Burden on Com pletion

The Exchange does not believe that 
the proposed rule change will impose 
any inappropriate burden on 
competition.

(C) Self-Regulatory Organization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants or Others

No written comments were solicited 
or received with respect to the proposed  
rule change.

* See Securities Exchange Act Release No. 32900 
(September 14,1993), 58 FR 49077 (September 21, 
1993) (order granting partial approval to File No. 
SR-PSE-92-38).

* The procedures and criteria that the 
Commission approved were the same as those set 
forth in Interpretation .01 to Rule 24.4 of the 
Chicago Board Options Exchange, Inc. Id
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m. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Because the foregoing rule change 
constitutes a stated policy, practice, or 
interpretation with respect to the 
meaning, administration, or 
enforcement of an existing rule, it has 
became effective pursuant to section 
19(b)(3)(A) of the Act and subparagraph
(e)(1) of Rule 19b-4 thereunder. At any 
time within 60 days of the filing of the 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or otherwise 
in furtherance of the purposes of the 
Act.

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of surir 
filing will also be available for 
inspection and copying at the principal 
office of the PSE. All submissions 
should refer to File No. SR-PSE-94-04 
and should be submitted by March 18, 
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.*
Margaret H. McFarland,
Deputy Secretary:
IFR Doc. 94-4339 Filed 2 -2 4 -9 4 ; 8:45 am} 
BU.ÜWO COM  801C-01-M

* 17 CFR 200.30-3(a)(12) (1993).

[Release No. 34-33639; File No. S R -B S E - 
93-041

Self-Regulatory Organizations; Notice 
of RHng and Order Granting 
Temporary Accelerated Approval to 
Proposed Rule Change by the Boston 
Stock Exchange, Inc. Relating to 
Procedures for the Handling of Market- 
On-Close Orders on Expiration Fridays 
and Quarterly Index Expiration Days
February 17,1994.

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on March 9,1993, the 
Boston Stock Exchange, Inc. (“BSE” or 
“Exchange”) filed with the Securities 
and Exchange Commission (“SEC” or 
“Commission”) the proposed rule 
change as described in Items l and H 
below, which Items have been prepared 
by the self-regulatory organization. On 
May 3,1993, the BSE submitted to the 
Commission Amendment No. 1 to the 
proposed rule change to clarify the 
scope of this filing, to agree to its 
framing as a pilot program and to 
request accelerated approval thereof. 7 
On September 17,1993, the BSE 
submitted Amendment No. 2 to the 
proposed rule change in order to 
conform its proposal with recent 
amendments to comparable procedures 
on another exchange.? On February 3, 
1994, the BSE submitted to the 
Commission Amendment No. 3 to the 
proposed rule change regarding the 
dissemination of-order imbalances.? On 
February 10,1994, the BSE submitted 
Amendment No. 4 to the proposed rule 
change in order to define certain terms 
used in the filing and to correct certain 
typographical errors.* The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rale Change

The purpose of the proposed rule 
change is to establish a set of procedures 
for the handling of Market-on-Close

1 See letter from Karen A. Aluise, Staff Attorney, 
BSE, to Diana Luke-Hopson, Branch Chief, Division 
of Market Regulation. SEC, dated April 29,1993 
(“Amendment No. 1“).

2 See letter from Karen A. Aluise, Assistant Vice 
President, BSE, to Diana Luke-Hopson, Branch 
Chief, Division of Market Regulation, SEC, dated 
September 15,1993 (“Amendment No. 2”).

3 See letter from Karen A. Aluise, Assistant Vice 
President, BSE, to Sandra Sciole, Acting Branch 
Chief, Division of Market Regulation, SEC, dated 
January 31,1994 (“Amendment No. 3”).

* See letter from Karen A. Aluise, Assistant Vice 
President, BSE, to Sandra Sciole, Acting Branch 
Chief, Division erf Market Regulation, SEC, dated 
February 3,1993 (“Amendment No. 4”).

(“MQC”) orders* on Expiration 
Fridays » and Quarterly Index 
Expiration days7 which mirror the 
procedures in place on the New York 
Stock Exchange (“NYSE”)» in order to 
ensure equal treatment of orders in both 
markets.»
II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, tile Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item II below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements.
A. Seif-Regulatory Organization’s 
Statem ent o f the Purpose o f, an d  
Statutory Basis for, the P roposed Rule 
Change
1. Purpose

The purpose of the proposed rule 
change is  to adopt certain procedures to

8 The BSE defines an “at the close order" as a 
market order which is to be executed at or as near 
to the close as practicable. See Ch. 1, Sec. 3 of the 
BSE Rules.

8 The term “Expiration Friday" refers to the ’ 
trading day, usually tin  third Friday of the month, 
when some stock index options, stock index futures 
and options, on stock index futures expire or settle 
concurrently.

7 The term “Quarterly Index Expiration day” 
refers to the trading day. currently the last trading 
day of each calendar quarter, cm which Quarterly 
Index Expiration (“QDC”) options expire. 
Amendment No. 1, see supra note 1, expanded the 
scope of this proposal to include Quarterly Index 
Expiration days as well as Expiration Fridays.

8 The Commission recently approved 
modifications to the NYSE's auxiliary closing 
procedures for Expiration Fridays and Quarterly 
Index Expiration days (collectively, “expiration 
days”), and extended the effectiveness of the NYSE 
pilot program until October 31,1994. See Securities 
Exchange Act Release No. 32868 (September 10, 
1993), 58 FR 48687 (September 17,1993) (File No. 
SR-NYSE—93—33) (“1993 Auxiliary Closing 
Procedures Approval Order"). As modified, the 
NYSE procedures establish, for all stocks, a 3:40 
p.m. deadline for (1) the entry of MOC orders 
related to a strategy including any expiring stock 
index options, stock index futures or options on 
stock index futures and (2) the cancellation or 
reduction of any MOC order. In addition, for the 
pilot stocks (as defined below, see infra note 10), 
the NYSE specialist must, as soon as practicable 
after 3:40 pern, disseminate any MOC order 
imbalance of 50,000 shares or more; thereafter,
MOC orders in the pilot stocks may be entered only 
to offset a published imbalance.

9 The BSA proposes to implement its MOC order 
procedures chi a  pilot basis expiring October 31, 
1994. See Amendment No. 1, supra, note 1. The 
BSE also requests accelerated approval to enable the 
pilot program to take effect on the next expiration 
day. See Amendment No. 3, supra, note 3.
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mirror those of the primary market for 
the handling of MOC orders on 
Expiration Fridays and Quarterly Index 
Expiration days so that the BSE does not 
become a haven for MOC orders that are 
prohibited on the NYSE. In this way, all 
orders sent to the Exchange will receive 
equal treatment to orders sent to the 
NYSE. The proposed procedures 
include (a) prohibiting the cancellation 
or reduction of any MOC order in any 
NYSE stock after 3:40 p.m. on 
Expiration Fridays and Quarterly Index 
Expiration days, (b) providing a 3:40 
p.m. deadline for the entry of MOC 
orders, in all NYSE stocks, related to a 
strategy involving any stock index 
future, stock index option or option on 
stock index futures in expiring 
contracts, (c) publishing imbalances of
50,000 shares or more in the pilot 
stocks, and (d) limiting the entry of 
MOC orders after 3:40 p.m. in the pilot 
stocks to offsetting published 
imbalances. With respect to item (a) 
above, the Exchange will permit 
cancellations of MOC orders after 3:40 
p.m. in those instances where a 
legitimate error has been made. The 
term “pilot stocks” refers to the list of 
stocks designated by the NYSE as pilot 
stocks for purposes of its auxiliary 
closing procedures.10

2. Statutory Basis

The statutory basis for the proposed 
rule change is section 6(b)(5) of the Act 
in that it is designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest; and is not designed to 
permit unfair discrimination between 
customers, issuers, brokers, or dealers. 
The BSE believes that, if investors, 
whose orders are banned on the NYSE 
because of current market conditions, 
are able to reroute those orders to the 
Exchange for execution on the BSE 
without regard to current market 
conditions, there could be a negative 
impact on the overall market as a result 
of the execution of those orders.

»o As designated by the NYSE, the Expiration 
Friday pilot stocks consist of the 50 most highly 
capitalized Standard ft Poors (“S&P”) 500 stocks 
and any component stocks of the Major Market 
Index (“MMI”) not included therein. See 1993 
Auxiliary Closing Procedures Approval Order, 
supra, note 8. The Quarterly Index Expiration day , 
pilot stocks consist of the 50 most highly 
capitalized S&P .500 stocks, any component stocks 
of the MMI not included therein and the 10 highest 
weighted S&P Midcap 400 stocks. Id.

B. Self-Regulatory Organization's 
Statem ent on Burden on Com petition

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of die Act.
C. Self-Regulatory O rganization’̂  
Statem ent on  Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants or Others

The Exchange has neither solicited 
nor received comments on the proposed 
rule change.
III. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the BSE. All submissions 
should refer to File No. SR-BSE-93-04 
and should be submitted by March 18, 
1994.
TV. Commission's Findings and Order 
Granting Temporary Accelerated 
Approved of Proposed Rule Change

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, with the 
requirements of section 6(b). In 
particular, the Commission believes the 
proposal is consistent with the section 
6(b)(5) requirements that the rules of an 
exchange be designed to promote just 
and equitable principles of trade, to 
prevent fraudulent and manipulative 
acts, and, in general, to protect investors 
and the public interest.

In recent years, the self-regulatory 
organizations, with the support of the 
Commission, have instituted certain 
safeguards to minimize excess market

volatility that may arise from the 
liquidation of stock positions related to 
trading strategies involving expiring 
index derivative products. For instance, 
on expiration days, the NYSE utilizes 
auxiliary closing procedures11 designed 
to help the specialist attract any contra- 
side interest necessary to alleviate MOC 
order imbalances and dampen their 
effect on the closing price. Based on the 
NYSE’s experience,12 the Commission 
believes that these procedures work 
relatively well and may result in more 
orderly markets at the close on 
expiration days.

In today’s highly competitive market 
environment, however, it is possible 
that a regional exchange, which trades 
NYSE-listed stocks but does not have 
comparable closing procedures, could 
be utilized by market participants to 
enter MOC orders prohibited on the 
NYSE. Although the Commission has no 
reason to believe that the BSE market 
has become a significant alternative 
market to enter otherwise prohibited 
MOC orders, the Commission agrees 
with the BSE that, if this possibility 
were realized, it could have a negative 
impact on the fairness and orderliness 
of the national market system.13 
Accordingly, the Commission initially 
believes that it is reasonable for the BSE 
to adopt procedures for the handling of 
MOC orders that mirror the NYSE’s, 
thereby ensuring the equal treatment of 
orders in both markets and, in the event 
of unusual market conditions, offering 
the BSE the same benefits in terms of 
potentially reducing volatility.

Consistent with its rationale for 
approving the identical NYSE 
procedures,14 the Commission 
preliminarily has concluded that this 
proposal should allow the BSE to obtain 
an accurate view of the buying and 
selling interest in MOC orders at 
expiration and, if there is a substantial 
imbalance on one side of the market, to 
provide the investing public with timely 
and reliable notice thereof. In reaching 
this conclusion, the Commission noted 
that the proposed rule change will 
establish a simultaneous 3:40 p.m. 
deadline for the entry of expiration- 
related MOC orders and for the 
cancellation or reduction of any MOC

n  See supra, note 8.
The NYSE has submitted to the Commission 

several monitoring reports describing its experience 
with the auxiliary closing procedures. For further 
discussion of the NYSE’s results, see 1993 Auxiliary 
Closing Procedures Approval Order, supra, note 8.

13 For example, if MOC orders prohibited on the 
NYSE were entered instead on the BSE, unusually 
large MOC-order imbalances on the region^ 
exchange could contribute to overall market 
volatility.

14 See 1993 Auxiliary Closing Procedures 
Approval Order, supra noté 8.
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order. Substantial MOC order 
imbalances in the pilot stocks will be 
disseminated promptly thereafter. *5 
Because the MOC orders included in 
those imbalances will be irrevocable 
and because of the restrictions on 
further MOC order entry, the 
Commission is satisfied that BSE 
imbalance publications should reflect 
actual investor interest.

In addition, the Commission finds 
that, in the event of unusual market 
conditions, the BSE should have 
sufficient time to attract contra-side 
interest to help alleviate imbalances 
created by the unwinding of index 
derivative related positions. As noted 
above, the proposed rule change will 
require both the early submission of 
expiration-related MOC orders and, for 
the pilot stocks, prompt dissemination 
of substantial MOC order imbalances. 
While the Cqmmission recognizes that 
3:40 p.m. is relatively near the close, the 
Commission tentatively believes that 
deadline strikes a reasonable balance 
between the need to provide the 
investing public with timely and 
reliable notice of expiration-related 
order flow and the need to avoid unduly 
infringing upon legitimate trading 
strategies.

The Commission is approving the 
proposed rule change on a pilot basis 
until October 3 1 ,1994.*® As long as 
some index derivative products 
continue to expire based on the closing 
stock prices on expiration days, the 
Commission agrees with those self- 
regulatory organizations which argue 
that such procedures are necessary to 
provide a mechanism to handle the 
potentially large stock imbalances 
engendered by the unwinding of index 
derivative related positions. During this 
pilot program, the Commission expects 
the BSE to monitor the effectiveness of 
its MOC order procedures.

The Commission therefore requests 
that the BSE submit a report to the 
Commission, by August 31,1994, 
describing its experience with the pilot 
program. At a minimum, this report 
should contain, for each Expiration 
Friday and Quarterly Index Expiration 
day, the following data: (1) For all pilot 
stocks, the size of the MOC order 
imbalance on the BSE at 3:40 p.m. and

15 The BSE has indicated that it will disseminate 
unbalances to its floor, its member Arms and the 
investing public in a manner which is substantially 
similar to that utilized by the NYSE. Telephone 
conversation between Karen A. Aluise, Assistant 
Vice President, BSE, and Beth Stekler, Attorney, 
Division of Market Regulation, SEC, on February 1C

18 Prior to the initiation of this pilot, the 
Commission requests that the BSE submit to the 
Commission an Information Memorandum 
substantially similar to the NYSE’s.

at 4:00 p.m.; (2) for all pilot stocks, the * 
price (and time) of the last regular way 
trade on the BSE, the price of the last 
consolidated trade and the closing price; 
and (3) for each pilot stock which had 
a MOC order imbalance of 50,000 shares 
or more at 3:40 p.m., an appropriate 
measure of volatility at the close for the 
BSE (for example, the change in price of 
the closing transaction, measured as a 
percentage, from the last trade and/or 
the change in the specialist’s position) 
and a description of how the pilot 
procedures influenced market 
conditions. Any requests to modify this 
pilot program, to extend its effectiveness 
or to seek permanent approval of the 
pilot procedures also should be 
submitted to the Commission, by 
August 31,1994, as a proposed rule 
change pursuant to section 19(b) of the 
Act.

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of the notice of filing 
thereof. This will permit the pilot 
program to take effect on the next 
expiration day. In addition, the 
procedures the Exchange proposes to 
use Eire identical to NYSE procedures 
that were published in the Federal 
Register for the full comment period 
and were approved by the 
Commission.

It is therefore ordered, Pursuant to 
section 19(b)(2) of the Act that the 
proposed rule change (SR-BSE-93-04) 
is hereby approved on a pilot basis until 
October 31,1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 1»
Margaret H. McFarland,
Depu ty Secretary.
[FR Doc. 94—4338 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

y  No comments were received in connection with 
the most recent proposed rule change which 
modified and extended the NYSE procedures. See 
1993 Auxiliary Closing Procedures Approval Order, 
supra, note 8.

»«15 U.S.C. 78s(b)(2) (1988).
»917 CFR 200.30-3(a)(12) (1991).

[Release No. 34-33637; File No. S R -C H X - 
9 4 -4 ]

Self-Regulatory Organizations; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
Chicago Stock Exchange, Inc., 
Regarding the Re-extension of the 
Waiver of Certain Exchange 
Transaction Fees for Transactions in 
Certain Tape B Eligible Issues

February 17 ,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”),i notice is hereby given that on 
February 2,1994, the Chicago Stock 
Exchange, Inc. (“CHX” or “Exchange”) 
filed with the Securities and Exchange 
Commission (“Commission”) the 
proposed rule change as described in 
Items I, II and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The CHX proposes to re-extend the 
waiver of certain transaction fees, and 
not re-extend the waiver of certain other 
transaction fees, as set out in Section (c) 
(Transaction Fee Schedule), of its 
Membership Dues and Fees for 
transactions in Tape B eligible issues.2 
The Exchange proposes to extend the 
waiver of certain transaction fees for 
Tape B eligible issues executed through 
the Midwest Automated Execution 
System (“MAX”), but not extend the 
waiver for otherwise eligible issues not 
executed through MAX. The Exchange 
had waived these fees through 
December 31,1993, on both MAX and 
non-MAX executed trades 3 and now

»15 U.S.C. 78s(b)(l) (1988).
2 The Consolidated Tape, operated by the 

Consolidated Tape Association (“CTA"), compiles 
current last sale reports in certain listed securities 
from all exchanges and market makers trading such 
securities and disseminates these reports to vendors 
on a consolidated basis. The CTA is comprised of 
the New York, American, Boston, Cincinnati, 
Chicago, Pacific, and Philadelphia Stock Exchanges, 
as well as the Chicago Board Options Exchange and 
the National Association of Securities Dealers, Inc. 
Transactions in American Stock Exchange listed 
stocks and qualifying regional listed stocks are - 
reported on CTA Tape B. Securities Exchange Act 
Release No. 21583 (December 18,1984), 50 FR 730 
(January 7,1985).

2 See Securities Exchange Act Release No. 31636 
(December 22,1992), 57 FR 62406 (December 30, 
1992) (approving File No. SR-MSE-92-15). 
Previously, the Exchange waived these fees for the 
time period of February 7,1991 through December 
31,1991 ip Securities Exchange Act Release No. 
28916 (February 25,1991), 56 FR 9028 (March 4, 
1991) (approving File No. SR-MSE-91-7). The

Continued
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proposes to extend the waiver on MAX 
executed trades through December 31, 
1994.
II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, die Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in Section 
(A), (B) and (c) below, of the most 
significant aspects of such statements.
(A) Self-Regulatory Organization’s 
Statem ent o f  the Purpose of, and  
Statutory Basis for, the Proposed Rule 
Change

The purpose of the proposed rule 
change is to continue the Exchange’s 
efforts to attract additional order flow in 
Tape B eligible securities in order to 
enhance the Exchange’s competitive 
position in these issues. Limiting the 
waiver of fees to MAX trades recognizes 
the economies of scale and cost savings 
achieved through electronic order 
routing versus manually processed 
trades.

The proposed rule change is 
consistent with section 6(b)(4) of the Act 
in that it provides for the equitable 
allocation of reasonable dues, fees, and 
other charges among its members and 
issuers and the persons using its 
facilities.
(B) Self-Regulatory O rganization’s 
Statem ent on Burden on Com petition

The Exchange believes that no burden 
will be placed on competition as a result 
of the proposed rule change.
(C) Self-Regulatory Organization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants or Others

Comments were neither solicited nor 
received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change establishes 
or changes a due, fee, or other charge

Exchange also waived these fees for the time period 
of August 31 through December 31,1990. See 
Securities Exchange Act Release No. 28402 (August 
31,1990), 55 FR 37369 (September 11,1990) 
(approving File No. SR-MSE-90-14). The 
Commission did not receive any comments in 
connection with these filings.

imposed by the Exchange and therefore 
has become effective pursuant to section 
19(b)(3)(A) of the Act and subparagraph
(e) of Rule l9b-4  thereunder. At any 
time within 60 days of the filing of such 
rule change, the Commission may 
summarily abrogate such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the CHX. All submissions 
should refer to File No. SR-CHX-94—4 
and should be submitted by March 18, 
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Depu ty Secretary.
IFR Doc. 94-4336 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. 34-83636; F ile No. S R -C B O E - 
93-69]

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the Chicago Board Options Exchange, 
Inc. Relating to Narrow-Based Index 
Options Listing Standards

February 17,1994.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C 78s(b)(l), notice is 
hereby given that on December 22,1993, 
the Chicago Board Options Exchange, 
Inc. (“CBOE” or “Exchange”) filed with 
the Securities and Exchange

Commission (“Commission”) the 
proposed rule change as described in 
Items I, II, and m below, which Items 
have been prepared by the CBOE.t The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The CBOE proposes to establish 
generic listing standards for options on 
narrow-based (sector) indexes and to 
adopt a streamlined procedure for 
introducing trading in options that 
satisfy these listing standards. The text 
of the proposed rule change is available 
at the Office of the Secretary, the CBOE, 
and at the Commission.
n . Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
CBOE included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the placed specified 
in Item IV below. The CBOE has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
(A) Self-Regulatory O rganization’s 
Statem ent o f  the Purpose of, and  
Statutory Basis for, the Proposed Rule 
Change

The purpose of the proposed rule 
change is to enable the CBOE to list 
classes of index options on narrow- 
based (sector) stock indices that satisfy 
specified listing standards pursuant to a 
filing submitted to the Commission for 
effectiveness upon filing under section 
19(b)(3)(A) of the Act. The proposed 
rule change includes both the fisting 
standards that a narrow-based stock 
index must meet to qualify for such 
expedited effectiveness, as well as the 
procedures and conditions that will 
apply to such a fifing. These fisting 
standards, procedures and conditions 
were developed during the course of 
discussions among the Commission staff 
and representatives of the CBOE and 
other options exchanges.

iJThe CBOE originally submitted a filing (SR- 
CBOE-92—39) covering the same Subject matter of 
the present filing on December 14,1992. The CBOE 
has advised the Commission staff that it intends to 
withdraw SR-CBOE-92-39 upon Commission 
approval of the present filing. See letter from 
Michael L. Meyer, Schiff Hardin & Waite, to 
Michael A. Walinskas, Options Branch, Division of 
Market Regulation, SEC, dated February 11,1994.
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The initial listing standards that must 
be met to qualify a narrow-based index 
option for filing under section 
19(b)(3)(A) include that the options 
must be designated for A.M.-settlement, 
that the index must be capitalization- 
weighted, price-weighted, of equal- 
dollar weighted, and consist of ten or 
more component securities, and that the 
component securities must meet stated 
minimum market capitalization and 
trading volume criteria. In addition, the 
proposed rule includes “weight” limits 
for individual components securities 
and for the five highest-weighted 
component securities in the subject 
index, and it requires that a high 
percentage of the component securities 
in the index must meet the issue- 
specific listing criteria set forth in CBOE 
Rule 5.3. Further, each component 
security must be a “reported security” 
under Rule llA a3—1 under the Act, and 
the non-U.S. component securities in a 
subject index that are not subject to 
comprehensive surveillance agreements 
may not exceed 20 percent of the 
index’s weight. Finally, the current 
index value must be reported at least 
once every fifteen seconds during 
trading hours, any equal dollar- 
weighted index must be rebalanced at 
least once each calendar quarter, and 
any underlying index that is maintained 
by a broker-dealer must be subject to 
suitable “Chinese Wall” arrangements.

The proposed rule change also 
contains maintenance listing standards. 
These include most of the initial listing 
standards, somewhat reduced minimum 
trading volume criteria, and a 
percentage limitation respecting 
changes in the number of component 
securities in an index subsequent to 
initial fisting. These maintenance 
standards would apply to each class of 
narrow-based index options fisted 
pursuant to a section 19(b)(3)(A) filing, 
unless and until the class of option is 
subsequently approved pursuant to a 
filing made under section 19(b)(2).

The proposed rule change amends. 
CBOE Rule 24.2, which provides that 
each new underlying index must be 
approved by the Commission. Practice 
under this rule to date has dictated use 
of fifing and approval procedures 
pursuant to a subparagraph (2) of 
subsection 19(b) of the Act. Although 
that process would remain available to 
the CBOE under this proposed rule 
change, this rule change is designed to 
produce more expeditious trading of 
options on new indices that meet the 
listing standards.

The Exchange believes that the 
proposed rule change is consistent with 
section 6(b) of the Act, in general, and 
furthers the objectives of section 6(b)(5)

in particular, in that it is designed to 
foster cooperation and coordination 
with persons engaged in facilitating 
transactions in securities and to protect 
investors and the public interest.
(B) Self-Regulatory O rganization 's 
Statem ent on Burden on Com petition

The CBOE does riot believe that the 
proposed rule change will impose any 
inappropriate burden on competition.
(C) Self-Regulatory Organization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants or Others

No written comments were solicited 
or received with respect to the proposed 
rule change.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or
(ii) as to which the self-regulatory 
organization consents, the Commission 
will:

(A) By order approve such proposed 
rule change, or

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent * 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washmgton, DC. Copies of such fifing 
will also be available for inspection and 
copying at the principal office of the 
CBOE. All submissions should refer to 
File No. SR—CBOE—93—59 and should be 
submitted by March 18,1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 2
M argaret H . M cFarland,
Deputy Secretary.
[FR Doc. 94-4337  Filed 2-24-94 ; 8:45 am] 
BILUNG CODE 8010-01-M

[Release No. 34-33634; File No. S R -P h lx - 
93-07]

Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Order Approving and Notice of Filing 
and Order Granting Accelerated 
Approval of Amendment No. 2 to a 
Proposed Rule Change Relating to an 
Increase in Position and Exercise 
Limits for Options on the National 
Over-The Counter Index

February 17 ,1994.
On March 2,1993, the Philadelphia 

Stock Exchange, Inc. (“Phlx” or 
“Exchange”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”) 1 and Rule 19b-4 
thereunder,2 filed with the Securities 
and Exchange Commission (“SEC” or 
“Commission”) a proposal (1) to 
increase the position limits 3 and 
exercise limits * for individual equity 
options, narrow-based options, and 
options on the National Over-the- 
Counter Index (“XOC Index” or 
“Index”), and (2) to amend 
Commentaries .03 and .04 to Rule 1001 
with respect to the procedures 
applicable to specialists’ requests for 
position limit exemptions (“specialists’ 
exemptions”). Notice of the proposed 
rule change appeared in the Federal 
Register on May 21,1993.5 No 
comments were received on the 
proposed rule change. On December 3, 
1993, the Commission granted partial 
approval of the proposed rule change. 
Specifically, the Commission approved 
the Exchange’s proposal to increase the 
three-tiered position and exercise limits: 
(1) For individual equity options to 
4,500, 7,500, and 10,500 contracts 
depending on certain criteria related to 
the trading volume of the underlying 
stock or a combination of both the 
trading volume and the number of

217 CF 200.30-3(a)(12) (1993).
115 U.S.C. 78s(b)(1) (1988).
* 17 CFR 240.19b—4 (1989):
3 Position limits impose a ceiling on the number 

of options contracts relating to an underlying 
instrument which an investor, or group of investors 
acting in concert, may own or control.

* Exercise limits prohibit the exercise by an 
investor or group of investors acting in concert of 
more than a specified number of option contracts 
on a particular underlying security within five 
consecutive business days.

3 See Securities Exchange Act Release No. 32309 
(May 14,1993), 58 FR 29653 (May 21,1993).
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shares outstanding of the underlying 
stock; and (2) for narrow-based stock 
index options to 5,500, 7,500, and 
10,500 contracts depending on the 
concentration of the stocks included in 
the index.« In that approval order, the 
Commission deferred a decision on 
increasing position and exercise limits 
for the XOC Index pending further 
r e v ie w . 7 On February 8,1994, the 
Exchange filed Amendment No. 2 to the 
proposed rule change requesting that 
position and exercise limits for the XOC 
Index be increased to 17,000 contracts 
instead of 15,000 contracts as originally 
proposed.« This order approves the . 
Exchange’s proposal, as amended.

On May 17,1985, the Commission 
approved an Exchange proposal to list 
and trade options on the XOC Index«
As subsequently amended, the position 
limits and exercise limits for options on 
the Index are currently set at 10,000 
contracts on the same side of the 
market.1«

The proposal would increase the 
position and exercise limits available on 
the Index to 17,000 contracts on the 
same side of the market.11 These 
proposed position limits are similar in 
terms of aggregate dollar value with 
those that the Commission recently 
approved for options on the broad-based 
NASDAQ 100 Index, which are fisted 
for trading by the Chicago Board 
Options Exchange, Inc.12

The Exchange (relieves that the 
characteristics of the XOC Index and the 
NASDAQ 100 Index are sufficiently 
similar to Justify comparable position 
and exercise limits for both indexes. 
Both indexes are capitalization 
weighted, have a correlation rate of 
98.72% (taken on an annual basis for 
1993), and are primarily comprised of

8 See Securities Exchange Act Release No. 33288 
(December 3.1993), 58 FR 65221 (December 13, 
1993).

7 Id. at note 7. In addition, the Commission 
deferred consideration of the Phlx’s proposed 
amendments to Commentaries .03 and .04 to rule 
1000;

8 See Letter from William Uchimoto, General 
Counsel, Pfalx, to Sharon Lawson, Assistant 
Director, Office of Derivatives Regulation, Division 
of Market Regulation, Commission, dated February 
8,1994 ("Amendment No. 2”).

9 See Securities Exchange Act Release No. 22044 
(May 17,1985), 50 FR 21532 (May 24,1985).

10 See Securities Exchange Act Release No. 25644 
(May 3,1988), 53 FR 16829 (May 11,1988). See also 
Phlx Rule 1001 A.

11 See Amendment No. 2, supra note 8.
17 See Securities Exchange Act Release No. 33428 

(January 5,1994), 59 FR 1576 (January 11,1994) 
(order approving the listing and trading of options 
on the NASDAQ 100 Index). Specifically, as of 
February 8,1994, the maximum position limit of 
25,000 contracts for the NASDAQ 100 corresponded 
to an aggregate dollar value of $1.0037 billion, 
while the maximum proposed position limit for the 
XOC Index corresponded to an aggregate dollar 
value of $1.0006 billion.

highly capitalized common stocks 
traded in the U.S. over-the-counter 
market.

The proposed amendments to 
Commentaries .03 and .04 to Rule 1001 
would (1) transfer language from 
Commentary .03 dealing with 
specialists’ exemption to Commentary 
.04 which pertains specifically to 
specialists, and (2) replace the 
requirement that specialists obtain prior 
approval from the Exchange’s 
Committee on Options for position limit 
exemption with a requirement that 
specialists obtain approval from two 
floor officials for such an exemption. 
The Exchange believes these 
amendments are necessary in order to 
(1) eliminate possible confusion by 
placing together Exchange position limit 
rules pertaining to specialists, and (2) 
ensure that Phlx specialists are not at a 
competitive disadvantage against 
specialists at other options exchanges. 
Specifically, the Phlx represents that 
specialists at the American Stock 
Exchange, Inc. (*‘Amex”) are able to 
obtain position limits exemptions with 
the approval of a senior floor official.13 
The Phlx represents that having to 
obtain approval from the Committee on 
Options for specialists’ exemptions 
imposes a significant burden on 
specialists because not all of the 
Committee members are present on the 
Exchange floor during the trading day 
when the need for an exemption 
arises.14 As a result, there can be 
significant delays before a specialist 
exemption can be obtained which, the 
Exchange believes, could result in lost 
business.1« The Phlx believes the 
proposed amendments will eliminate 
these delays by allowing two floor 
officials to grant a specialist exemption 
on-the-spot when necessary .The 
Exchange also represents that the 
proposed procedure is identical to the 
procedure already in place on the v 
Exchange with respect to position limit 
exemption requests by members and 
member organizations which has not 
resulted in any abuses.1«

The Commission believes that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder

13 See Amex Rule 904, Commentary .05.
14 Telephone conversation between Edith 

Hallahan, Special Counsel, Regulatory Services, 
Phlx, and Brad Ritter, Attorney, Office of 
Derivatives Regulation, Division of Market 
Regulation, Commission, on February 10,1994.

»s id.
’«Telephone conversation between Edith 

Hallahan, Special Counsel, Regulatory Services, 
Phlx, and Brad Ritter, Attorney, Office of 
Derivatives Regulation, Division of Market 
Regulation, Commission, on February 10,1994. See 
also, Phlx Rule, 1001, Commentary .03.

applicable to a national securities 
exchange and, in particular, the 
requirements of section 6(b)(5),17 in that 
it should help remove impediments to 
and perfect the mechanism of a free and 
open market, promote just and equitable 
principles of trade and protect investors 
and the public interest.

In analyzing and reviewing specific 
position and exercise limits proposed by 
the options exchanges, the Commission 
has attempted ta  balance two competing 
concerns. First, limits must be 
sufficiently low to prevent investors 
from disrupting the underlying cash 
market. Second, limits must not be 
established at levels that are so low as 
to unnecessarily discourage 
participation in the options markets by 
institutions and other investors with 
substantial hedging needs or to prevent 
specialists and market makers from 
adequately meeting their obligations to 
maintain fair and orderly markets.

The Commission believes that the 
proposed position limit of 17,000 
contracts on the same side of the market 
could potentially increase the depth and 
liquidity of thè XOC market without 
significantly increasing the concerns 
regarding intermarket manipulations or 
disruptions of the markets for the 
options or the underlying securities. As 
previously noted, markets that exhibit 
active and deep trading, as well as broad 
public ownership, are more difficult to 
manipulate or disrupt than less active 
markets with smaller public floats.1« In 
this regard, the Commission notes that 
the Index is a broad-based index 
consisting of 100 domestic stocks from 
approximately thirty economic sectors. 
The Exchange’s maintenance 
requirements ensure that the Index will 
not contain a large number of thinly 
capitalized, low-priced securities with 
small public floats and low trading 
volume.1« Accordingly, given the size 
and breadth of the Index, the 
Commission does not believe that 
increasing the position limits for the 
Index as proposed herein will 
substantially increase the Index’s 
susceptibility to manipulation or 
increase the potential for disruption in 
the markets for the underlying 
securities. In addition, the Exchange’s 
surveillance program will continue to be 
applicable and should detect and deter 
any trading abuses arising from the 
increased XOC Index position and 
exercise limits. Finally, the Commission 
notes that the proposed limits are

1715 U.S.C. 78f(b)(5) (1988).
18 See, e.g., Securities Exchange Act Release No. 

31330 (October 16,1992), 57 FR 48408 (October 23, 
1992) ("Exchange Act Release No. 31330”).

19 See Securities Exchange Act Release No. 22026 
(May 8,1985), 50 FR 20310 (May 15,1985).
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similar to those approved by the 
Commission in terms of aggregate dollar 
value for options on the NASDAQ 100 
traded on the CBOE,2° which is 
comparable in composition to the XOC 
Index.21
Amendments to Commentaries to Rule 
1001

The Commission believes that the 
procedures proposed with respect to 
specialists’ exemptions are adequate to 
minimize any potential for abuse. 
Specifically, a specialist exemption may 
not be granted retroactively and an 
exemption usually will be granted only 
until the nearest expiration. 
Additionally, the procedures proposed 
for obtaining a specialist exemption are 
identical to the procedures currently 
used by the Exchange for granting  
position limit exemptions to members 
and member organizations, which the 
Exchange represents have not resulted 
in any abuses.22 Finally, the 
Commission finds that the proposed 
amendments to Commentaries .03 and 
.04 to Rule 1001 would conform the 
Phlx rules with respect to specialists’ 
exemptions to those previously 
approved by the Commission for other 
options exchanges.22

The Commission finds good cause for 
approving Amendment No. 2 to the 
proposed rule change prior to the 
thirtieth day after the date of 
publication of notice of filing thereof in 
the Federal Register. Amendment No. 2 
provides that the position and exercise 
limits for options on the XOC Index will 
be 17,000 contracts instead of 15,000 
contracts as originally proposed. The 
proposed position limits are comparable 
to those that the Commission recently 
approved for options on the NASDAQ 
100 Index.2« In addition, the 
Commission received no comments on 
the Exchange's original proposal to 
increase the position limits on the XOC 
Index to 15,000 contracts. Accordingly, 
the Commission believes it is consistent 
with section 6(b)(5) of the Act to 
approve Amendment No. 2 to the Phlx’s 
proposal on an accelerated basis.

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment No.
2 to the proposed rule change. Persons 
making written submissions should file

20See supra note 12.
21 As of February 14.1994, the XOC Index and 

the NASDAQ 100 Index contained 66 of the same 
component stocks.

22 See supra note 16.
23 See supra, note 13.
24 The Commission notes that no comments were 

received by the Commission with respect to the 
position limits which were approved for options on 
the NASDAQ 100 Index.

six copies thereof with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S;C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW.. 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
Exchange. All submissions should refer 
to File Number SR-Phlx-93-07 and 
should be submitted by March 18,1994.

It is therefore ordered, Pursuant to 
section 19(b)(2) of the Act,2» that the 
portions of the proposed rule change 
(File No. SR—Phlx—93—07) proposing to 
increase the position and exercise limits 
for options on the National Over-the- 
Counter Index from 10,000 contracts to
17,000 contracts and to amend the 
procedures for specialists to obtain 
position limit exemptions, are 
approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.2«
M argaret M . M cFarland,
Deputy Secretary.
[FR Doc. 94-4253 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

[Rel. No. IC -20080; 811-5799]

College Prepayment Fund, Inc.; Notice 
of Application

February 17,1994.
AGENCY: Securities and Exchange 
Commission ("SEC”).
ACTION: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the "Act”).

APPLICANT: College Prepayment Fund, 
Inc.
RELEVANT ACT SECTIONS:"Section 8(f). 
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company 
under the Act.
FILING DATE: The application was filed 
on October 21,1992 and an amendment 
was filed on February 7,1994.

2315 U.S.C. 78s(bJ(2) (1968).
*«17 CFR 200.30-3(a)(12) (1993).

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless thé SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
March 14,1994, and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit, or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 45Q Fifth 
Street, NW., Washington, DC 20549. 
Applicant, c/o The Corporation Trust 
Incorporated, 32 South Street,
Baltimore, Maryland 21202."
FOR FURTHER INFORMATION CONTACT: 
Joseph G. Mari, Senior Special Counsel, 
(202) 272-3030, or Barry D. Miller, 
Senior Special Counsel, (202) 272-3018 
(Division of Investment Management, 
Office of Investment Company 
Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch.
APPLICANT'S REPRESENTATIONS:

1. Applicant, a Maryland corporation, 
is an open-end, diversified, management 
investment company. On April 14,
1989, applicant registered under the Act 
and filed a registration statement 
pursuant to section 8(a) under the Act. 
On that same date, applicant registered 
an unlimited number of shares under 
the Securities Act of 1933. The 
registration statement was declared 
effective on October 3,1989, and 
applicant’s initial public offering of its 
securities commenced thereafter.

2. Eleven persons, constituting 14 
shareholders of record, acquired shares 
of applicant prior to the effective date of 
applicant’s registration statement for an 
aggregate purchase price of $104,500 
(“Initial Shareholders”). Two of the 
Initial Shareholders, who were officers 
of The National TMO, Inc., applicant’s 
Administrator (the “Administrator”), 
were involved in promoting applicant 
and were elected as officers of 
applicant, and four of the Initial 
Shareholders were relatives of the 
promoters of the applicant.

3 . The Initial Shareholders signed 
purchase agreements with applicant 
representing to applicant that the shares 
were being acquired for investment
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purposes and not with a view to 
distribution. The agreements also 
provided that any redemption of the 
shares prior to the fifth anniversary of 
the date applicant began its investment 
activities would result in a required 
payment to the applicant by the Initial 
Shareholders of a pro rata portion of 
any unamortized organizational costs.

4. On February 3,1992, the board of 
directors determined that the 
liquidation and dissolution of applicant 
was advisable, because applicant was 
not able to obtain sufficient investors to 
become a viable entity. It also directed 
that the proposed dissolution be 
submitted to stockholders for approval 
at a special meeting to be held on or 
before March 30,1992.

5. On February 3,1992, the board of 
directors considered the different 
circumstances pertaining to the 
shareholders who purchased during the 
public offering (’’Prospectus 
Shareholders”), as compared with the 
Initial Shareholders. The Prospectus 
Shareholders had acquired their shares 
during applicant’s abbreviated public 
offering, did not contribute to the initial 
organizational capital of the applicant, 
and had not executed agreements 
requiring the reimbursement of 
organizational expenses in the event of 
redemption within five years. The board 
of directors knew that the net asset 
value per share of the outstanding 
shares of applicant, including the shares 
held by the Initial Shareholders and the 
shares held by Prospectus Shareholders, 
was less than cost (cost was 
approximately $10 per share for all 
shareholders). On March 4,1992, the 
board of directors determined that the 
most equitable course of action was that 
the Prospectus Shareholders should be 
invited to redeem their shares at cost, 
and it is established a reserve in the 
amount of $25,000 for liquidation 
expenses.

6. A March 6,1992 letter inviting 
such a redemption was sent to all 
shareholders of the applicant. Each of 
the Prospectus Shareholders executed 
and returned the form of redemption 
request enclosed with the March 6 
letter. On or about March 20,1992, the 
Prospectus Shareholders, who owned 
8,154.067 shares, received an aggregate 
of approximately $81,032 in redemption 
proceeds. The net asset value par share 
was $7.36 as of December 31,1991, and 
is not believed to have changed 
materially between that date and March
20,1992. the Prospectus Shareholders 
would have received an aggregate of 
$60,013.93 had they been paid such net 
asset value per share, $21,018.07 less 
than they were paid.

7. On March 20,1992, a Notice of 
Special Meeting of Shareholders was 
mailed to the Initial Shareholders, who 
were the only shareholders entitled to 
vote because the Prospectus 
Shareholders had redeemed their 
shares.

8. At a special meeting on March 30, 
1992, by a vote of 8,158.254 shares in 
favor and none against, applicant’s 
shareholders approved the voluntary 
dissolution of applicant and authorized 
the board of directors to take related 
action.

9. On May 22,1992, the board of 
directors adopted a Plan of Liquidation 
covering the disbursement of 
approximately $79,971 to pay expenses 
and resolve claims of creditors; 
reaffirmed the $25,000 reserve for 
liquidation to be applied to the 
expenses of liquidation and dissolution; 
directed that the balance of assets of 
applicant be paid to the Initial 
Shareholders upon the consummation 
of the dissolution of applicant’ and 
approved Articles of Voluntary 
Dissolution and authorized that they be 
filed with the State Department of 
Assessments and Taxation of Maryland.

10. The organizational costs of 
applicant ($276,049) exceeded the 
aggregate cost of the shares acquired by 
the Initial Shareholders, the 
Administrator advanced $219,226 for 
the organizational costs, which 
applicant did not repay to the 
Administrator. Accordingly, the 
Administrator, which was the principal 
organizer of applicant, bore the amount 
of the organizational costs it had 
advanced. As a result of the decision of 
the board of directors to liquidate and 
dissolve the applicant, the 
organizational costs Were written off on 
the books of applicant as an expense. 
Applicant bore the organizational costs 
not advanced by the Administrator, 
$56,823.

11. As of the date of the application, 
applicant retained cash in the amount of 
$4,044.06, which wall not be invested 
and will be applied to any future filing 
fees and other costs of dissolution. Any 
remaining assets will be paid pro rata to 
the Initial Shareholders.

12. At the time of filing the amended 
application, applicant had no 
outstanding debts or liabilities. 
Applicant is not a party to any litigation 
or administrative proceeding. Applicant 
is not engaged, nor does it propose to 
engage, in any business activities other 
than those necessary for the winding up 
of its affairs.

13. Applicant plans to file Articles of 
Voluntary Dissolution with the State of 
Maryland promptly after the issuance of

an order by the SEC that applicant has 
ceased to be an investment company.

For the SEC, by the Division of Investment 
Management, under delègated authority. 
M argaret H . M cFarland,
Deputy Secretary.
IFR Doc. 94-4335 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

[Rel. No. IC— 20081;812-8220]

The PNC Fund, et al.; Notice of 
Application

February 17 ,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “Act”).

APPLICANTS: The PNC Fund (the 
“Fund”), PNC Institutional Management 
Corporation (“PEMC”), and Provident 
Distributors, Inc. (“PDI”).
RELEVANT ACT SECTIONS: Exemption 
requested under section 6(c) from 
sections 18(f), 18(g), and 18(i).
SUMMARY OF APPLICATION: Applicants 
seek a conditional order exempting 
them from the provisions of sections 
18(f), 18(g), and 18(i) to the extent 
necessary to permit each of the Fund’s 
existing and future investment 
portfolios to issue up to three classes of 
shares.
FILING DATES: The application was filed 
on December 16,1992, and amendments 
were filed on April 6,1993, June 4, 
1993, December 3,1993, and February
14,1994.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
March 14,1994, and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants: The Fund and PIMC, 
Bellevue Corporate Center, 103 Bellevue 
Parkway, Wilmington, Delaware 19809; 
PDI, 259 Radnor-Chester Road, suite 
120, Radnor, Pennsylvania 19087.
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FOR FURTHER INFORMATION CONTACT:
James J. Dwyer, Staff Attorney, at (202) 
504-2920, or Elizabeth G. Osterman, 
Assistant Director, at (202) 272-3016 
(Division of Investment Management, 
Office of Investment Company 
Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch.
Applicants' Representations

1. The Fund is a Massachusetts 
business trust registered under the Act 
as an open-end management investment 
company. The Fund currently is 
authorized to offer shares in twenty-one 
separate investment portfolios, but may 
create new portfolios in the future. Six 
of the Fund’s existing portfolios are 
money market portfolios that declare 
dividends daily and operate in 
accordance with rule 2a—7 under the 
Act.

2. PIMC serves as the Fund’s 
investment adviser. PDI serves as the 
Fund’s distributor.

3. In 1991, the SEC issued an order 
(the “Existing Order”) * permitting the 
Fund’s money market portfolios to offer 
two classes of shares (“Investor 
Shares”and “Service Shares”). In 1992, 
the SEC issued an order (the 
“Distributor’s Order”) 2 permitting 
investment companies, including the 
Fund, for which Funds Distributor, Inc. 
(“FDI”) acts as principal underwriter to 
offer three classes of shares (the third 
class being the "Institutional Shares”) in 
each of its investment portfolios. The 
Fund’s board approved a three-class 
distribution structure on June 22,1992, 
based on the Distributor’s Order.
Effective January 17,1993, the Fund 
replaced FDI as its distributor, and as a 
consequence thereof, could no longer 
reply on the Distributor’s Order. The 
Fund has received a letter from the 
Division of Investment Management 
dated April 2,1993, stating that it 
would not recommend that the SEC take 
any enforcement action against the 
Fund if, pending final SEC action on the 
application or one year from the date of 
the letter, whichever is sooner, any 
portfolio of the Fund issued three 
classes of shares in reliance on, and 
subject to the terms and conditions of, 
the Distributor’s Order.

4. Applicants request a conditional 
order to permit each portfolio of the

1 The PNC Fund, Investment Company Act 
Releases Nos. 17819 (Oct 24,1990) (notice) and 
17875 (Nov. 27,1990) (order).

2 The Galaxy Fund, Investment Company Act 
Release Nos. 18507 (Jan. 30,1992) (notice) and 
18558 (Feb. 19.1992) (order).

Fund to offer up the three classes of 
shares. The order would supersede the 
Existing Order and the Distributor’s 
Order, as such orders relate to the Fund.

5. Institutional Shares currently are 
sold and redeemed at net asset value 
without a sales or redemption charge 
imposed by the Fund. Institutional 
Shares do not bear rule 12b-l or 
shareholder servicing expenses. Service 
Shares also currently are sold and 
redeemed at net asset value without a 
sales or redemption charge, but are 
charged fees for shareholder services, in 
reliance on the no-action letter and the 
Existing Order. Investor Shares of the 
non-money market portfolios are sold 
with a front-end sales load. In addition, 
Investor Shares of all portfolios 
currently are being charged rule 12b-l 
fees, in reliance on the no-action letter 
and the Existing Order. Transfer agency 
expenses have been treated as a general 
expense of a particular portfolio.

6. Under the proposed order, Investor 
Shares will be sold to investors 
generally and be subject to a rule 12b—
1 plan with fees currently at an annual 
rate of up to .55 percent of the average 
net asset value of the outstanding shares 
in the class.

7. Service Shares will be sold to 
customers of banks and other financial 
institutions, which will provide 
administrative support services under a 
shareholder services plan to customers 
who beneficially own the Service 
Shares. The shareholder services plan 
will not provide for payments for 
activities intended to result in the sale 
of Service Shares. The shareholder 
services plan provides for a service fee, 
as defined in the Rules of Fair Practice 
of the National Association of Securities 
Dealers, Inc. (the “NASD”), and a non
service fee. Each fee currently is at an 
annual rate of up to .15 percent of the 
average daily net asset value of the 
class. The non-service fee is not a 
service fee as that term is used in the 
NASD’s Rules of Fair Practice. ̂

8. Institutional Shares will be sold 
primarily to financial institutions for 
their own account or in their capacity as 
fiduciaries for certain accounts, and will 
not be subject to expenses incurred 
pursuant to a shareholder services plan 
or rule 12b-l plan.

9. As used herein, “Plan” will refer to 
the applicable shareholder services plan 
or rule 12b-l plan, and “Plan 
Payments” will refer to payments made 
under a Plan. The assessing may asset- 
based sales charge and/or service fee, 
applicants will comply with article III, 
section 26 of the NASD’s Rules of Fair 
Practice, as they may be amended from 
time to time.

10. All shares of a portfolio bear 
portfolio expenses allocated pro rata to 
each class on the basis of the relative net 
asset value of the respective class. 
Expenses specific to a class are allocated 
to that class. Dividends paid to each 
class of shares will be declared and 
paid, and the net asset value of each 
class will be determined, on the same 
days and at the same time, and will be 
determined in the same manner.

11. Under the proposed order, shares 
of a class of one portfolio would be 
exchangeable only for shares of another 
with the same class designation. 
Exchanges will be effected in 
accordance with the provisions of rule 
l la -3  under the Act.
Applicants’ Legal Analysis

1. Applicants request an exemptive 
order to the extent that the proposed 
issuance and sale of any of the classes 
of shares might be deemed to result in 
a “senior security” within the meaning 
of section 18(g) and prohibited by 
section 18(f)(1) and to violate the equal 
voting provisions of section 18(i).

2. Applicants assert that the proposed 
allocation of expenses and voting rights 
in the manner described is consistent 
with that of the Existing Order, is 
equitable, and would not discriminate 
against any group of shareholders. 
Applicants argue that investors 
purchasing Service or Investor Shares 
would receive the services provided 
under the respective Plans, and would 
bear the costs associated with such 
services. Moreover, since the rights and 
privileges of all classes of shares of a 
portfolio would be substantially 
identical, the possibility that their 
interests would conflict would be 
remote.

3. Applicants believe that the ability 
to offer various classes of shares in each 
portfolio with different levels of service 
will better enable the Fund to meet the 
competitive demands of today’s 
financial services industry. The 
proposed arrangement will permit the 
Fund to both facilitate the distribution 
of its securities and expand the scope 
and depth of its services without 
assuming excessive accounting and 
bookkeeping costs or unnecessary 
investment risks. In addition, the Fund 
would be able, under the proposed 
arrangement, to match more precisely 
its distribution costs, administrative 
support, and other expenses with those 
investors on whose behalf such costs 
and expenses are incurred.
Applicants’ Conditions

Applicants agree that any order 
granting the requested relief shall be 
subject to the following conditions:
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1. Each class of shares of each 
portfolio of the Fund will represent 
interests in the same portfolio of 
investments of a portfolio of the Fund 
and will be identical in all respects, 
except as set forth below. The only 
differences between the classes of shares 
of the Fund will relate solely to: (a) The 
impact of the Plan Payments, possibly 
transfer agency expenses, and any other 
incremental expense subsequently 
identified that should be properly 
allocated to one class which will be 
approved by the SEC pursuant to an 
amended order; (b) the fact that the 
classes will vote separately with respect 
to each portfolio’s rule 12b-l plan and 
shareholder services plan; (c) exchange 
privileges; and (d) class designations.

2. The Trustees of the Fund, including 
a majority of the independent Trustees, 
will approve the multi-class structure. 
The minutes of the meetings of the 
Trustees of the Fund regarding the 
deliberations of the Trustees with 
respect to the approvals necessary to 
implement the multi-class structure will 
reflect in detail the reasons for the 
Trustees’ determination that the 
proposed multi-class structure is in the 
best interests of both the Fund and its 
shareholders.

3. On an ongoing basis, the Trustees 
of the Fund, pursuant to their fiduciary 
responsibilities under the Act and 
otherwise, will monitor the portfolios 
for the existence of any material 
conflicts between the interests of the 
classes of shares. The Trustees, 
including a majority of the non- 
interested Trustees, shall take such 
action as is reasonably necessary to 
eliminate any such conflicts that may 
develop. The Fund’s adviser and 
distributor will be responsible for 
reporting any potential or existing 
conflicts to die Trustees. If a conflict 
arises, the Fund’s adviser and 
distributor, at their own cost, will 
remedy such conflict up to and 
including establishing a new registered 
management investment company.

4. Each shareholder services plan will 
be adopted and operated in accordance 
with the procedures set forth in rule 
12b-l (b) through (f) as if the 
expenditures made thereunder were 
subject to rule 12b-l, except that 
holders of Service Shares need not 
receive the voting rights specified in 
rule 12b-l.

5. The Trustees of the Fund will 
receive quarterly and annual statements 
concerning Plan Payments complying 
with paragraph (b) (3) (ii) of rule 12b- 
1, as it may be amended from time to 
time. In the statements, only 
expenditures properly attributable to the 
sale or servicing of a particular class of

shares will be used to justify any 
distribution or servicing fee charged to 
that class. Expenditures not related to a 
particular class will not be presented to 
the Trustees to justify any fee 
attributable to that class. The 
statements, including the allocations 
upon which they are based, will be 
subject to the review and approval of 
the independent Trustees in the exercise 
of their fiduciary duties.

6. Dividends paid by the Fund with 
respect to each class of its shares, to the 
extent any dividends are paid, will be 
calculated in the same manner, at the 
same time, on the same day, and will be 
in the same amount, except for the 
impact of Plan Payments and possibly 
transfer agency expenses.

7. The methodology and procedures 
for calculating the net asset value, 
dividends, and distributions of the 
classes of shares and the proper 
allocation of expenses between those 
classes has been reviewed by an expert 
(the “Expert”) who has rendered a 
report to applicants, which has been 
filed with the SEC, that such 
methodology and procedures are 
adequate to ensure that such 
calculations and allocations will be 
made in an appropriate manner. On an 
ongoing basis, the Expert, or an 
appropriate substitute Expert, will 
monitor the manner in which the 
calculations and allocations are being 
made and, based upon such review, will 
render at least annually a report to 
applicants that the calculations and 
allocations are being made properly.
The reports of the Expert shall be filed 
as part of the periodic reports filed with 
the SEC pursuant to sections 30(a) and 
30(b)(1) of the Act. The work papers of 
the Expert with respect to such reports, 
following request by the Fund (which 
the Fund agrees to provide), will be 
available for inspection by the SEC staff, 
upon the written request to the Fund for 
such work papers by a senior member 
of the Division of Investment 
Management, limited to the Director, an 
Associate Director, the Chief 
Accountant, the Chief Financial 
Analyst, an Assistant Director and any 
Regional Administrators or Associate 
and Assistant Administrators. The 
initial report of the Expert is a “Special 
Purpose” report on the “Design of a 
System” as defined and described in 
SAS No. 44 of die AICPA, and the 
ongoing reports will be “reports on 
policies and procedures placed in 
operation and tests of operating 
effectiveness” as defined and described 
in SAS No. 70 of the AICPA, as it may 
be amended from time to time, or in 
similar auditing standards as may be

adopted by the AICPA from time to 
time.

8. Applicants have adequate facilities 
in place to ensure implementation of the 
methodology and procedures for 
calculating the net asset value, 
dividends, and distributions of the 
classes of shares and the proper 
allocation of expenses between such 
classes of shares, and this representation 
has been concurred with by the Expert 
in the initial report referred to in 
condition 7 above and will be concurred 
with by the Expert, or an appropriate 
substitute Expert, on an ongoing basis at 
least annually in the ongoing reports 
referred to in condition 7 above. 
Applicants will take immediate 
corrective measures if this 
representation is not concurred in by 
the Expert or appropriate substitute 
Expert.

9. The prospectus for each portfolio 
with more than one class will contain a 
statement to the effect that a salesperson 
and any other person entitled to receive 
compensation for selling or servicing 
shares may receive different 
compensation for selling or servicing 
one particular class of shares over 
another class in the same portfolio.

10. The distributor will adopt 
compliance standards as to when each 
class of shares may appropriately be 
sold to particular investors. Applicants 
will require all persons selling shares to 
agree to conform to such standards.

11. The conditions pursuant to which 
the order is granted and the duties and 
responsibilities of the Trustees of the 
Fund with respect to the multi-class 
structure will be set forth in guidelines 
which will be furnished to the Trustees 
of the Fund.

12. Each portfolio will disclose the 
respective expenses, performance, data, 
distribution arrangements, services, 
fees, transfer agency expenses, sales 
loads, deferred sales loads, and 
exchange privileges applicable to each 
class of shares of such portfolio in every 
prospectus, regardless of whether all 
classes of shares in the portfolio are 
offered through each prospectus. Each 
portfolio will disclose the respective 
expenses and performance data 
applicable to all classes of shares in 
every shareholder report. The 
shareholder reports will contain, in the 
statement of assets and liabilities and 
statement of operations, information 
related to each portfolio as a whole 
generally and not on a per class basis. 
Each portfolio’s per share data, 
however, will be prepared on a per class 
basis with respect to all classes of shares 
of such Fluid. To the extent any 
advertisement or sales literatura 
describes the expenses or performance
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data applicable to any class of shares in 
a portfolio, it will also disclose the 
respective expenses and/or performance 
data applicable to all classes of shares 
in such portfolio. The information 
provided by applicants for publication 
in any newspaper or similar listing of 
each portfolio’s net asset value and 
public offering price will present each 
class of shares separately.

13. Applicants acknowledge that the 
grant of the order requested by this 
application will not imply SEC 
approval, authorization, or acquiescence 
in any particular level of payments that 
the Fund may make pursuant to its 
shareholder services or rule 12b-l plan 
in reliance on the order.

For the SEC, by the Division of Investment 
Management, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-4334 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

[investment Company Act Rel. No. 20082; 
812-8788]

Rydex Series Trust, et al.; Notice of 
Application

February 17,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “Act”).

APPLICANTS: Rydex Series Trust (the 
"Trust”); PADCO Advisors, Inc. (the 
"Adviser”); and all future registered 
investment companies and series 
thereof for which the Adviser, or any 
entity controlled by, controlling, or 
under common control with the Adviser 
serves as investment adviser 
(collectively with the Trust, the 
“Funds”).
RELEVANT ACT SECTIONS: Exemption 
requested under sections 6(c) and 17(d) 
and rule 17d-l.
SUMMARY OF APPLICATION: Applicants 
seek a conditional order permitting the 
Funds to deposit their daily uninvested 
cash balances into a single joint account 
to be used to enter into repurchase 
agreements.
FILING DATE: The application was filed 
on January 24,1994, and amended on 
February 9,1994. By letters dated 
February 15,1994, and February 16, . 
1994, applicants have agreed to make 
certain technical changes to the 
application, arid to file an amendment 
prior to the issuance of any order 
granting the requested relief. This notice

reflects the changes to be made to the 
application by such further amendment. 
HEARING OR NOTIFICAtlON OF HEARING*. An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to die SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
March 14,1994 and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request such notification 
by writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
Applicants, 4641 Montgomery Avenue, 
suite 400, Bethesda, Maryland 20814. 
FOR FURTHER INFORMATION CONTACT: 
James J. Dwyer, Staff Attorney, at (202) 
504—2920, or C. David Messman, Branch 
Chief, at (202) 272-3018 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee from the SEC’s 
Public Reference Branch.

Applicants’ Representations
1. The Trust is a registered 

management investment company that 
offers, or in the near future expects to 
offer, six series: the Nova Fund, the 
Rydex U.S. Government Money Market 
Fund, the Rydex Precious Metals Fund, 
the Ursa Fund, the Rydex U.S. 
Government Bond Fund, and the Rydex 
OTC Fund. The Adviser, a registered 
investment adviser, serves as 
investment adviser to the Trust. The 
series of the Trust are authorized, and 
the future Funds will be authorized, by 
their investment policies to invest in 
repurchase agreements.

2. Each Fund has or may be expected 
to have uninvested cash balances with 
its custodian bank which otherwise 
would not be invested in portfolio 
securities by the Adviser at the end of 
each trading day. In the normal course 
of business, such assets are or would be 
invested in overnight repurchase 
agreements with a bank or major 
brokerage house collateralized by U.S. 
Government securities in order to earn 
additional income. Each morning the 
Adviser on behalf of the Funds begins 
negotiating the interest rate for 
repurchase agreements for that day and

lining up the U.S. Government 
obligations required as collateral. 
Generally, some portion of the assets in 
the respective account of each Fund is 
received too late, or is too small, to be 
invested effectively in a separate 
transaction. Further, because each Fund 
must separately pursue, secure, and 
implement such investments, there is a 
duplication of effort that results in 
certain inefficiencies and may limit the 
return which some or all Funds can 
achieve.

3. Applicants seek a conditional order 
permitting the Funds to deposit their 
daily uninvested cash balances into a 
single joint account; the daily balance of 
which would be used to enter into one 
or more overnight (or over-the-weekend" 
or over-a-holiday) repurchase 
agreements. The requested order will 
maximize the return by minimizing 
economic and administrative 
efficiencies by allowing the Funds to 
enter into large repurchase agreements.

4. Each repurchase agreement will be 
made by calling a government securities 
dealer and indicating the rate of interest 
and size of the desired repurchase 
agreement. Particular U.S. Government 
obligations to be held as collateral will 
then be identified and the Funds’ 
custodian bank will be notified. The 
securities will be wired to the account 
of the custodian bank at the proper 
Federal Reserve Bank, transferred to a 
sub-custodian account of the Funds at 
another qualified bank, or redesignated 
and segregated on the records of the 
custodian bank if the custodian bank is 
already the record holder of the 
collateral for the repurchase agreement. 
The Funds will not enter into 
repurchase agreements with the 
custodian bank, except where cash is 
received very late in the business day 
and otherwise would be unavailable for 
investment at all.

5. Each of the Funds has established 
the same systems and standards, 
including quality standards for issuers 
of repurchase agreements and for 
collateral, and requirements that the 
repurchase agreements will be 
“collateralized fully,” as that term is 
defined in rule 2a-7 under the Act. 
Identical systems and standards will be 
adopted by any future funds which 
invest in the proposed joint account.
Applicant’s Legal Conclusions

1. Section 17(d) makes it unlawful for 
any affiliated person of a registered 
investment company, or any affiliated 
person of such person, acting as 
principal, to effect any transaction in 
which such registered investment 
company is a joint or a joint and several 
participant with such person in
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contravention of rules and regulations 
which the SEC prescribes for the 
purpose of preventing participation by 
such company on a basis different from 
or less advantageous than that of other 
participants

2. Rule 17d-l provides that no 
affiliated person of a registered 
investment company, or any affiliated 
person of such person, acting as 
principal, shall participate in, or effect 
any transaction in connection with, any 
joint enterprise or other joint 
arrangement in which such registered 
investment company is a participant 
unless an application regarding such 
joint arrangement has been fried with 
the SEC and granted an order. In passing 
upon such applications, the SEC will 
consider whether the investment 
company's participation in the proposed 
joint enterprise or arrangement is 
consistent with the provisions, policies, 
and purposes of the Act, and the extent 
to which such participation is on a basis 
different from or less advantageous than 
that of other participants.

3. Each Fund might be deemed an 
affiliated person of each other Fund 
under section 2(a)(3) of the Act. Each 
Fund, by participating in the proposed 
account, and the Adviser, by managing 
the proposed account, could be deemed 
to be a "p int participant” in a 
“transaction” within the meaning of 
section 17(d), and the proposed account 
could be deemed to be a "joint 
enterprise or other joint series issue 
arrangement” within the meaning of 
rule 17d-l.

4. The proposed account will not be 
distinguishable from any other account 
maintained by the Fund with its 
custodian bank except that monies from 
the Fund could be deposited in it on a 
commingled basis. The sole function of 
this account will be to provide a 
convenient way of aggregating what 
otherwise would be the individual daily 
transactions for each Fund necessary to 
manage the daily uninvested cash 
balances of each Fund. Each Fund will 
participate in the account on the same 
basis as every other Fund. The Adviser 
will have no monetary participation in 
the account, but will be responsible for 
investing amounts in the account, 
establishing control procedures, and 
ensuring the equal treatment of each 
Fund. The proposed method of 
operating the account will not result in 
any conflicts of interest between any of' 
the Funds, or between a Fund and the 
Adviser.

5. The Funds will benefit from the 
proposed arrangement because, on any 
given day and under most market 
conditions, it is possible to negotiate a 
rate of return on large repurchase

agreements which is greater than the 
rate of return available for smaller 
repurchase agreements. In addition, by 
reducing the number of trade tickets, 
repurchase transactions will be 
simplified and the opportunity for 
errors will be reduced. Each Fund will 
also benefit from the fact that an 
institution entering into a very large 
repurchase agreement is almost always 
able and willing to increase the amount 
covered by such agreement near the end 
of the day, which possibility may not 
exist with smaller repurchase 
agreements. Moreover, without a joint 
account, some Funds may find that they 
will be unable to invest in repurchase 
agreements because their respective 
daily cash balances would not meet the 
minimum investment requirement for a 
repurchase agreement

6. Applicants believe that granting the 
requested relief would be necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policies and provisions 
of the A ct Applicants further believe 
that participation in the proposed joint 
account by each Fund would not be on 
a basis different from or less 
advantageous than that of any other 
participant. Applicants thus believe that 
the criteria of sections 6(c) and 17(d) 
and rule 17d-l for issuance of the 
requested order have been satisfied.
Applicant’s Conditions

As express conditions to obtaining an 
order granting the requested relief, 
applicants agree that the joint 
repurchase account will operate as 
follows:

1. A separate custodian cash account 
will be established into which each 
Fund will cause its uninvested net cash 
balances to be deposited daily. The joint 
account will not be distinguishable from 
any other accounts maintained by a 
Fund with its custodian bank except 
that monies from a Fund will be 
deposited on a commingled basis. The 
account will not have any separate 
existence which will have indicia of a 
separate legal entity. The sole function 
of the account will be to provide a 
convenient way of aggregating 
individual transactions which will 
otherwise require daily management by 
each Fund of its uninvested cash 
balances.

2. Cash in the account will be 
invested solely in repurchase 
agreements with a duration not to 
exceed one business day and 
collateralized by suitable U.S. 
Government obligations, i.e., obligations 
issued or guaranteed as to principal and 
interest by the government of the United

States or by any of its agencies or 
instrumentalities, and satisfying the 
uniform standards set by the Funds for 
such investments.

3. All securities held by the joint 
account will be valued on an amortized 
cost basis;

4. Each Fund relying upon rule 2a—7 
under the Act for valuation of its net 
assets on the basis of amortized cost will 
use the average maturity of the 
repurchase agreements purchased by the 
Funds participating in the account for 
the purpose of computing the Fund’s 
average portfolio maturity with respect 
to the portion of its assets held in such 
account on that day.

5. In order to assure that there will be 
no opportunity for one Fund to use any 
part of a balance of the account credited 
to another Fund, no Fund will be 
allowed to create a negative balance in 
the account for any reason, although a 
Fund will be permitted to draw down 
its entire balance at any time; each Fund 
shall retain the sole rights of ownership 
of any of its assets, including interest 
payable on the assets invested in the 
account.

6. Each Fund will participate in the 
net income earned or accrued in the 
account on the basis of the percentage 
of the total amount in the account on 
any day represented by its share of the 
account.

7. The Adviser will administer the 
investment of the cash balance in and 
the operation of the account as part of 
the Adviser’s duties under its existing or 
any future investment advisory contract 
with each Fund and will not collect any 
additional fees for management of the 
account. The Adviser will collect its 
fees based upon the assets of each 
separate Fund as provided in each 
respective investment advisory 
agreement.

8. Each Fund’s decision to invest in 
the account shall be solely at the Fund’s 
option and no Fund shall be obligated 
to invest or to maintain any minimum 
amount in the account.

9. Each Fund’s investment in the 
account shall be documented daily on 
the books of each Fund as well as on the 
books of the Fund’s custodian bank.

10. All repurchase agreements will 
have an overnight, over-the-weekend, or 
over-a-holiday duration, and in no event 
will have a duration of more than seven 
days,

11. The Funds will enter into an 
agreement with each other to govern the 
arrangements in accordance with the 
foregoing principles.

12. The administration of the account 
will be within the fidelity bond 
coverage required by section 17(g) of the 
Act and rule 17g-l thereunder.
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13. The trustees of the Trust and the 
boards of directors of any future Funds 
participating in the joint account shall 
evaluate the joint account arrangement 
annually, and shall continue the 
account only if they determine that 
there is a reasonable likelihood that the 
account will benefit the funds and their 
shareholders.

14. All joint repurchase agreement 
transactions will be effected in 
accordance with Investment Company 
Act Release No. 13005 (Feb. 2,1983) 
and with other existing and future 
positions taken by the SEC or its staff by 
rule, interpretive release, no-action 
letter, any release adopting any new 
rule, or any release adopting any 
amendments to any existing rule.

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-4333 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8010-01-M

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary

[Order 94-2-30]

Fitness Determination of Island Air 
Charters, Inc.

AGENCY: Office of the Secretary, 
Department of Transportation.
ACTION: Notice of Commuter Air Carrier 
Fitness Determination—Order to Show 
Cause. , B

SUMMARY: The Department of 
Transportation is proposing to find 
Island Air Charters, Inc., fit, willing, and 
able to provide commuter air service 
under section 419(e) of the Federal 
Aviation Act.
RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative fitness 
determination should file their 
responses with the Air Carrier Fitness 
Division, P—56; Department of 
Transportation, 400 Seventh Street SW., 
room 6401, Washington, DC 20590, and 
serve them on all persons listed in 
Attachment A to the order. Responses 
shall be filed no later than March 7,
1994.
for fu r ther  in fo r m a tio n  c o n t a c t :
Carol Woods, Air Carrier Fitness 
Division (P-56, room 6401), U.S. 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590, (202) 366-2340.

DATED: February 18,1994.
Patrick V. Murphy,
Acting Assistant Secretary for Policy and 
In temational Affairs.
[FR Doc. 94-4360  Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 4910-62-P

Federal Aviation Administration
[Sum m ary Notice No. P E -94-9 ]

Petitions for Exemption, Summary of 
Petitions Received; Dispositions of 
Petitions Issued
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions.

SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption (14 CFR part 11), this 
notice contains a summary of certain 

£ petitions seeking relief from specified 
requirements of the Federal Aviation 
Regulations (14 CFR chapter I), 
dispositions of certain petitions 
previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
DATES: Comments on petitions received 
must identify the petition docket 
number involved and must be received 
on or before March 17,1994.
ADDRESSES: Send comments on any 
petition in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attn: Rule Docket (AGC-
200), Petition Docket No._______ , 800
Independence Avenue SW.,
Washington, DC 20591.

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGG-200), room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue SW., 
Washington, DC 20591; telephone (202) 
267-3132.
FOR FURTHER INFORMATION CONTACT:
Mr. Frederick M. Haynes, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591; 
telephone (202) 267-3939.

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR part 11).

Issued in Washington, DC on February 21, 
1994.
Donald P. Byrne,
Assistant C hief Counsel fo r Regulations. 

Petitions for Exemption
D ocket N o.: 23455.
Petitioner: Reeve-Aleutian Airways, 

Inc..
Sections o f  the FAR A ffected: 14 CFR 

121.574(a) (1), (3) and (4).
D escription o f R elief Sought/ 

D isposition: To Extend Exemption No. 
4692 to continue to permit the 
petitioner to carry and operate aboard 
its aircraft, certain oxygen storage, 
generating, and dispensing equipment 
for medical use by patients, when the 
oxygen and equipment is furnished and 
maintained by hospitals, clinics, or city/ 
village emergency medical services 
within the state of Alaska.

D ocket N o.: 24605.
Petitioner: World Jet Corporation dba 

KC Aviation.
Sections o f  the FAR A ffected: 14 CFR 

91.511(a) and 135.165(b).
D escription o f R elief Sought: To 

amend Exemption No. 4961 to relieve 
the petitioner from the 30-minute very 
high frequency (VHF) communications 
gap restriction.

D ocket N o.: 26048.
Petitioner: National Test Pilot School.
Sections o f the FAR A ffected: 14 CFR 

91.119(a) (1) and (2).
D escription o f  R elief Sought: To 

amend Exemption No. 5778 to: (1) 
Replace the Los Angeles Air Route 
Traffic Control Center with Joshua 
Approach in condition No. 3; (2) 
Eliminate condition No. (6), which 
prohibits aerobatic flight for aircraft 
operating under the exemption; and (3) 
add “graduate military pilots who have 
at least 1,000 hours total time and have 
been on active duty military flying 
status within the prior 12 months” to 
condition No. 9.

D ocket N o.: 27243.
Petitioner: Chalk’s International 

Airlines.
Sections o f  the FAR A ffected: 14 CFR 

135.153.
D escription o f  R elief Sought/ 

D isposition: To amend Exemption No. 
5769 to permit the petitioner to operate 
Grumman Turbo Mallard aircraft (G- 
73T) south of the 29th parallel after 
April 20,1994, without the installation 
of ground proximity warning systems. 
The current exemption restricts such 
operations to below the 27th parallel.

D ocket N o.: 27506.
Petitioner: N ortheast H elicopter 

Services, Inc.
Sections o f  the FAR A ffected: 14 CFR 

Part 45.
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Description o f  R elief Sought/ 
D isposition: To permit the petitioner to 
reduce the registration numbers, for two 
UH—IB Huey helicopter's, to 2 inches 
and to change the registration numbers’ 
location from the tail boom to the upper 
portion of the tail yoke.

D ocket N o.: 27576.
Petitioner: Des Moines Public 

Schools.
Sections o f the FAR A ffected : 14 CFR 

147.13 and 147.17(a)(1).
D escription o f R elief Sought/ 

D isposition: To permit the students of 
the Central Campus Aviation 
Technology Program in Des Moines, 
Iowa to use Indian Hills Community 
college’s equipment (components and 
mockups) in Ottumwa, Iowa until the 
Central Campus Aviation Technology 
Program can obtain or build the 
equipment.

D ocket N o.: 27590.
Petitioner: Mr. Paul Schneider.
Sections o f the FAR A ffected : 14 CFR 

121.383(c).
D escription o f R elief Sought/ 

D isposition: To permit the petitioner to 
serve as a pilot in Part 121 air carrier 
operations after reaching his 60th 
birthday.
Dispositions of Petitions

D ocket N o.: 27193.
Petitioner. Rocky Mountain 

Helicopters, Inc.
Sections o f  the FAR A ffected : 14 CFR 

135.143(c)(2).
D escription o f R elief Sought/ 

D isposition: To permit the petitioner to 
operate without a TSO-Cl 12 (Mode S) 
transponder installed on its aircraft 
operating under the provisions of part 
135.

Grant, February 16,1994, Exem ption  
No. 5774A

D ocket N o.: 27303.
Petitioner: Bay Aviation.
Sections o f the FAR A ffected : 14 CFR 

141.65.
D escription o f  R elief Sought/ 

D isposition: To permit the petitioner to 
hold examining authority for the 
certified flight instructor (CFI) written 
tests.

D enial, February 16, 1994, Exem ption  
No. 5644

D ocket N o.: 27348.
Petitioner: Northeast Express Regional 

Airlines dba Northwest Airlink.
Sections o f  the FAR A ffected : 14 CFR 

61.57(e)(l)(i); 121.433(c)(iii); 121.440(a); 
121.441(a)(1) and (b)(1); 135.293 (a) and 
(b); 135.297 (a), (b), and (c)(1); 
135.299(a); part 61, appendix A; and 
part 121, appendix F.

D escription o f  R elief Sought: To allow 
the petitioner to establish an annual

single visit training program (SVTP) for 
its flight crewmembers, and allow it to 
transition into the advanced 
qualification program (AQP) codified in 
Special Federal Aviation Regulation 
(SFAR) 58.

Partial Grant, February 15, 1994, 
Exem ption No. 5843

D ocket No.: 27501.
Petitioner: Cessna Aircraft Company.
Sections o f the FAR A ffected : 14 CFR 

25.562.
D escription o f  R elief Sought:T o allow 

exemption from the dynamic seat 
testing requirements for the cockpit 
forward observer seat on the Cessna 
Model 750 Citation X (ten) airplane..

Denial, January 28,1994, Exem ption 
No. 5836 '■

D ocket N o.: 27561.
Petitioner: Lloyd Aereo Boliviano S.A. 

(LAB).
Sections o f the FAR A ffected : 14 CFR 

129.18.
Description of Relief Sought/ 

Disposition: To permit the petitioner to 
operate in the U.S. airspace, from 
December 31,1993, through March 31, 
1994, without the required TCASII 
»equipment installed in one of its 
aircraft.

Denial, February 14, 1994, Exem ption 
No. 5842

D ocket No.: 27554.
Petitioner: Federal Express.
Sections o f  the FAR A ffected : 14 CFR 

121.343(c),
D escription o f  R elief Sought: To allow 

Mountain Air Cargo, Corporate Air, and 
Empire Airlines to continue operating 
until November 30,1994, 31 Fokker F -  
27 aircraft that are not expected to be 
fitted by May 26,1994, with digital 
flight data recorders capable of 
simultaneously recording at least 11 
flight parameters^

D enial, February 14,1994, Exem ption  
No. 5841

D ocket No.: 27569.
Petitioner: Aris Helicopters, Ltd.
Sections o f  the FAR A ffected : 14 CFR 

135.143(c)(2).
Description of Relief Sought: To allow 

the petitioner to operate without a TSO- 
Cl 12 (Mode S) transponder installed on 
its aircraft operating under the 
provisions of part 135.

Grant, February 9 ,1994, Exem ption 
No. 5840

D ocket N o.: 27573.
Petitioner: Richard A. Henson.
Sections o f  the FAR A ffected : 14 CFR 

25.811(f).
Description of Relief Sought/ 

Disposition: To permit type certification 
of his Learjet Model 31A without the 
required emergency exit outline bands.

Grant, February 1,1994, Exem ption 
No. 5832A

Good Cause
D ocket No.: 26538.
P etitioner A.C.E. Flyers, Inc. dba Jay 

Hawk Air.
Sections o f  the FAR A ffected : 14 CFR 

43.3(g).
D escription o f R elief Sought: To 

extend Exemption No. 5430 to continue 
to allow appropriately trained and 
certified pilots employed by the 
petitioner to remove and replace aircraft 
cabin seats in company aircraft during 
part 135 operations, subject to certain 
limits and conditions.

D ocket N o.: 27529.
Petitioner: Airway Transport.
Sections o f the FAR A ffected : 14 CFR 

91.607.
D escription o f  R elief Sought: To allow 

the carrying of a normal crew plus 40 
passengers on a Douglas DC-3 N7500A 
aircraft between November 1993 and 
May 30,1994 (skydiving competitions).
[FR Doc. 94-4362 FJled 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4910-13-M

Passenger Facility Charge (PFC) 
Approval s/Disapprovais

February 14,1994.
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Correction.

SUMMARY: In Notice document 9 3 -2 8 9 7 1  
beginning on page 6 3 2 02  in the issue of 
Tuesday November 3 0 ,1 9 9 3 , make the 
following correction: On page 63204 , in 
the third column, under the heading 
Total Approved Net PFC Revenue, 
$ 3 4 ,2 6 3 ,6 0 7  should read $ 3 3 ,8 9 6 ,1 5 7 . 
FOR FURTHER INFORMATION ON THIS 
CORRECTION CONTACT:
Joe Hebert, Passenger Facility Charge 
Branch, (APP-530), Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591, 
telephone (202) 267-8902.
Ellis Ohnstad,
Acting M anager Airports Financial Assistance 
Division.
(FR Doc. 94-4364 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 491&-1S-M

Global Positioning System (GPS) 
Navigation Equipment Issues—  
Industry Session

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of meeting.

SUMMARY: The FAA is issuing this notice 
to advise the public of a meeting of the 
Federal Aviation Administration to 
discuss Global Positioning System (GPS) 
issues.
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DATES: The meeting will be held on 
March 10,1994, at 9 a.m. Arrange for 
oral presentation by March 3,1994.
ADDRESSES: The meeting will be held at 
the Arlington Renaissance Hotel, 900 
North Stafford Street, Arlington,
Virginia 2203, telephone (703) 812- 
5109, Fax (703) 528-4386.
FOR FURTHER INFORMATION CONTACT:
Mr. James Williams, Aircraft 
Engineering Division, Navigation and 
Communications Branch (AIR-130), 800 
Independence Avenue, SW.,
Washington, DC 20591, telephone (202) 
267-3963.
SUPPLEMENTARY INFORMATION: 
Representatives of GPS equipment 
manufacturers are requested to address 
concerns and questions regarding the 
approval and installation of GPS 
receiving equipment in aircraft. The 
manufacturers may present written 
statements to the Navigation and 
Communications Branch and bring 
copies to the meeting Arrangements 
may be made by contacting the person 
listed under the heading "FOR FURTHER 
INFORMATION CONTACT.”
John K. M cGrath,
Manager, Aircraft Engineering Division, 
Aircraft Certification Service.
(FR Doc. 94—4365. Filed 2 -24—94; 8:45 am] 
BILLING CODE 4910-1 ¿-M

Federal Highway Administration

Environmental impact Statement 
Horry & Georgetown Counties, SC

AGENCY: Fedeal Highway 
Administration (FHWA), DOT.
ACTION: N o tice  o f in te n t.

SUMMARY: The FHWA is issuing this 
notice to advise the'public that an 
environmental impact statement will be 
prepared for a proposed highway 
facility from near the North Carolina 
state line in Horry County to near the 
City of Georgetown in Georgetown 
County, South Carolina.
FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Myers, Planning & 
Environmental Engineer, Federal 
Highway Administration, 1835 
Assembly Street, suite 758, Strom" 
Thurmond Federal Building, Columbia, 
SC 29201, telephone: (803) 253-3881. 
Contacts at the State and local level, 
respectively are: Mr. Tommy Elrod, 
South Carolina Department of 
Transportation, P.O. Box 191, Columbia, 
SC, telephone (803) 737-1564; Dr. Peter 
B. Barr, Coastal Caroline University, 
College Road KH 204, P.O. Box 1954, 
Conway, SC, telephone (803) 349-2640.

SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the South 
Carolina Department of Transportation 
(SCDOT) and the Horry County Higher 
Education Commission (the 
Commission), will prepare an 
environmental impact statement on the 
proposed Carolina Bays Parkway in 
eastern Horry & Georgetown Counties. 
The proposed Parkway would be 
located in a corridor study area 
approximately sixty miles in length 
beginning south of the North Carolina 
state line and extending beyond the 
town of Georgetown- In addition to the 
main route, which is proposed as a 
controlled access facility, crossings of 
the Intercostal Waterway will be studied 
along the length of the parkway to 
provide access where traffic and 
development patterns are co-exist ant. 
Interchanges at various locations will 
also be studied.

The proposed Parkway was included 
in the Intermodal Surface 
Transportation Efficiency Act of 1991 
under section 1107, Innovative Projects. 
Funding for the preliminary engineering 
and environmental analysis is derived 
from that section. Identification of 
feasible funding sources for project 
implementation will be an important 
task in the location and environmental 
studies. Alternatives under 
consideration include: (1) Taking no 
action (no-build); (2) Transportation 
System Management (improvement of 
existing routes); and, (3) build 
alternatives.

The FHWA, the SCDOT, and the 
Commission are seeking input as a part 
of the scoping process, to assist in 
determining and clarifying issues 
relative to the project. Letters describing 
the proposed action and soliciting 
comments will be sent to appropriate 
Federal, State, and local agencies, and to 
private organizations and citizens who 
have previously expressed or are known 
to have interest in this proposal. A 
formal scoping meeting with federal, 
state, and local agencies, and other 
interested parties is planned for 11 a.m.y 
Tuesday, March 29th, 1994 at the Law 
Enforcement Center, Myrtle Beach 
Police Department, 1101 Oak Street in 
Myrtle Beach.

Coordination will be continued with 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed or are known to have interest 
in this proposal. A serious of public 
forums will be held as the project 
develops. The draft EIS will be available 
for public and agency review and 
comment prior to the official public 
hearing.

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments, and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposal action and the EIS should be 
directed to the FHWA at the address 
provided above.
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.)

Issued on: February 17,1994.
Robert J. Probst,
Division Administrator, Columbia, South 
Carolina.
[FR Doc. 94-4278  Filed 2 -2 4 -9 4 ; 8:45 am]
BI LUNG CODE 4910-22-M

Environmental Impact Statement: Cole 
County, MO
AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed project in Cole 
County, Missouri.
FOR FURTHER INFORMATION CONTACT: Mr. 
Donald Neumann, Federal Highway 
Administration, P.O. Box 1787, Jefferson 
City, MO 65102, telephone Number 
314-636-7104; or Mr. Bob Sfreddo, 
Design Engineer, Missouri Highway and 
Transportation Department, P.O. Box 
270, Jefferson City, MO 65102, 
telephone Number 314-751-2876. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Missouri Highway and Transportation 
Department (MHTD), will prepare an 
environmental impact statement (EIS) 
on a proposal to extend Missouri Route 
179 between U.S. Route 50 West and 
Missouri Route B in Cole County, 
Missouri, An MHTD reconnaissance 
report determined that the extension of 
Missouri Route 179 would do three 
things: (1) Provide a system link to 
reduce congestion, (2) improve safety in 
the Capitol Complex area, and (3) 
promote economic development and 
planned growth in Jefferson City and 
Cole County.

1. The proposed highway project 
begins at U.S. Route 50 West in Cole 
County at the existing terminus of 
Missouri Route 179 and runs generally 
southeast for approximately 4.9 miles to 
meet Missouri Route B. The proposed 
facility would provide a four-lane,
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limited-access roadway with at-grade 
intersections or interchanges at major 
arterial crossroads.

2. Alternatives under consideration 
include two “build” alternatives and a 
“no build” alternative, as well as mass 
transit and transportation system 
management options.

3. To date, preliminary information 
has been issued to local officials and 
other interested parties. The scoping 
process will be initiated with Federal. 
State, and local agencies as the study 
progresses. Further public hearings will 
be held. To ensure that the full range of 
issues related to this proposed action 
are addressed and all significant issues 
are identified, comments and 
suggestions are invited from all 
interested parties. Any comments or 
questions concerning this proposed 
action and the EIS should be directed to 
the FHWA or the Missouri Highway and 
Transportation Department at the 
addresses provided above.

Issued on: January 20 ,1994.
Donald Neumann,
Program Engineer, Jefferson City.
[FR Doc. 94-4313 Filed 2 -2 4 -9 4 ; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF VETERANS 
AFFAIRS

Information Collection Under OMB 
Review: Certification of School 
Attendance—REPS, VA Form 21-8926*
AGENCY: Department of Veterans Affairs. 
ACTION: Notice.

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents.
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from Janet
G. Byers, Veterans Benefits 
Administration (20A5), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420 (202) 233- 
3021.

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before March
28,1994.

Dated: February 17 ,1994.
By direction of the Secretary.

B. M ichael Berger,
Director, Records M anagement Service. 

Extension
1. Certification of School 

Attendance—REPS, VA Form 21—8926.
2. The form is used to verify the 

school attendance of dependent 
children in REPS (Restored Entitlement 
Program for Survivors). The information 
is used by VA to determine entitlement 
for continued benefits.

3. Individuals or households.
4. 225 hours.
5 .15 minutes.
6. On occasion.
7. 900 respondents.

[FR Doc. 94-4317 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILUNG CODE 832C-01-M

Information Collection Under OMB 
Review: Intention to Foreclose, VA 
Form 26-6851
AGENCY: Department of Veterans Affairs. 
ACTION: Notice.

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents.
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from Janet
G. Byers, Veterans Benefits 
Administration (20A5), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420 (202) 233- 
3021.

Comments and questions about the 
items on'the list should be directed to

VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before March
28,1994.

Dated: February 17,1994.

By direction of the Secretary.
B. M ichael Berger,
Director, Records M anagement Service. 

Reinstatement
1. Notice of Intention to Foreclose, VA 

Form 26-6851.
2. The form is used by holders of GI 

(guaranteed/insured) loans to notify VA 
of their intention to foreclose. The 
information is used to coordinate the 
actions of VA and the holder so that all 
legal requirements regarding foreclosure 
and claim payment are met.

3. Businesses or other for-profit; Small 
businesses or organizations.

4. 22,000 hours.
5 .15 minutes.
6. On occasion.
7. 88,000 respondents.

[FR Doc. 94-4316 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 8320-01-M

Information Collection Under OMB 
Review: Invitation, Bid, and/or 
Acceptance or Authorization, VA Form 
26-6724
AGENCY: Department of Veterans Affairs. 
ACTION: Notice.

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form mnnber(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable;T5) 
the estimated average burden hours per  ̂
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents.
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from Janet
G. Byers, Veterans Benefits 
Administration (20A5), Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420 (202) 233- 
3021.
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Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address.

DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before March
28,1994.

Dated: February 17,1994.

By direction of the Secretary.
B. M ichael Berger,
Director, Records M anagement Service. 

Reinstatement
1. Invitation, Bid, and/or Acceptance 

or Authorization, VA Form 26-6724.
2. The form is used to solicit 

competitive bids or serves as a work 
order for the repair of properties 
acquired by VA. It also serves as a 
record of contractor’s bids, VA 
acceptance of bid, inspection of 
completed work, and a contractor's 
invoice and payment.

3. Businesses or other for-profit.
4 .1  hour (The annual burden is 

estimated at 100,000 hours. VA requests 
1 hour of annual burden for this 
information collection as the solicitation 
of bids is a common practice in the real 
estate management industry, and the 
submission of bids is routine with repair 
contractors.)

5. 30 minutes.
6. On occasion
7. 200,000 respondents.

[FR Doc. 94-4318 Filed 2 -2 4 -9 4 : 8:45 am] 
BILUNG CODE 8320-01-44
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Sunshine Act Meetings Federal Register 
Vol. 59, No. 38 

Friday, February 25, 1994

This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub. 
L  94-409) 5 U.S.C. 552b(e)(3).

U. S. COMMISSION ON CIVIL RIGHTS
DATE AND TIME: March 4,1994, 9:00 a.m. 
PLACE: U.S. Commission on Civil Rights, 
624 Ninth Street, NW, Room 540, 
Washington, DC 20425.
STATUS: O pen  to  th e  P u b lic .

February 23, 1994
I. Approval of Agenda
II. Approval of Minutes of January Meeting
III. Announcements
IV. Discussion of SAC Process Task Force
V. Staff Director's Report
VI. Appointments to the Michigan,

Minnesota, Nebraska (interim), and New 
Jersey Advisory Committees

VII. New York Hearing Update 
Vffl. Future Agenda Items
IX. Briefing on Civil Rights Aspects of Health 

Care Reform

CONTACT PERSON FOR FURTHER 
INFORMATION: Barbara Brooks, Press and 
Communications, (202) 376-8312.

Dated: February 23,1994 .
Emma Monroig,
Solicitor.
(FR Doc. 94-4496 Filed 2 -2 3 -9 4 ; 3:02 pm] 
BILUNG CODE 6335-01-M

FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that

at 10:35 a.m. on Tuesday, February 22, 
1994, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider the 
following:

Recommendations regarding 
administrative enforcement proceedings.

Application of Smith County Bank, 
Taylorsville, Mississippi, an insured State 
nonmember bank, for consent to purchase 
certain assets and assume certain liabilities of 
The Bank of Raleigh, Raleigh, Mississippi, an 
insured State nonmember bank, and for 
consent to establish the three offices of The 
Bank of Raleigh as branches of Smith County 
Bank.

Matters relating to the Corporation’s 
supervisory activities.

In calling the meeting, the Board 
determined, on motion of Director 
Jonathan L. Fiechter (Acting Director, 
.Office of Thrift Supervision), seconded 
by Acting Chairman Andrew C. Hove,
Jr., concurred in by Director Eugene A. 
Ludwig (Comptroller of the Currency), 
that Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(4), (c)(6), 
(c)(8), (c)(9)(A)(ii), and (c)(9)(B) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)).

The meeting was held in the Board 
Room of the FDIC Building located at 
550—17th Street, NW., Washington, DC

Dated: February 22 ,1994.
Federal Deposit Insurance Corporation. 
Patti C. Fox,
Acting Deputy Executive Secretary.
[FR Doc. 94-4432 Filed 2 -2 3 -9 4 ; 10:11 am] 
BILLING CODE «714-01-M

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM

TIME AND DATE: 10 a.m., Wednesday, 
March 2,1994.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 2lst Streets, 
N.W., Washington, D.C. 20551.
STATUS: C losed .

MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION: 
Mr. Joseph R. Coyne, Assistant to the 
Board; (202) 452-3204. You may call 
(202) 452-3207, beginning at 
approximately 5 p.m. two business days 
before this meeting, for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting.

Dated: Februaiy 23 ,1994 .
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 94 -4490  Filed 2 -2 3 -9 4 ; 3:02 am] 
BILLING CODE 6210-01-P
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register; Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue.

DEPARTMENT OF EDUCATION

Training in Early Childhood Education 
and Violence Counseling
Correction

In notice document 94-3171 
beginning on page 6249 in the issue of 
Thursday, February 10,1994, make the 
following correction:

On page 6250, in the first column, 
under DATES:, in the second line, 
“February 10,1994.” should read 
“March 14,1994.”
BILLING CODE 150541-D

DEPARTMENT OF ENERGY

48 CFR Parts 912,952 and 970

Acquisition Regulation; Project 
Control System
Correction

In proposed rule document 94-2736 
beginning on page 5751 in the issue of 
Tuesday, February 8,1994, in the

second column in the DATES: in the 
second line, ‘‘February 8,1994”. should 
read “April 11,1994”.
BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission

[Docket Nos. RS92-19-003, RS92-19-004, 
RS92-19-007, RS92-19-008,RP92-104-000 
and RP92-131-000 (Consolidated inpart)]

KN Energy, Inc.; Comment Period
Correction

In notice document 94-2800 
beginning on page 5762 in the issue of 
Tuesday, February 8,1994, in the third 
column, in the heading, the Docket 
Numbers should appear as set forth 
above.
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[CO-930-4214-10; COC-55542]

Proposed Withdrawal; Scheduled 
Public Meeting; Colorado
Correction

In notice document 94-1294 
beginning on page 3120 in the issue of

Thursday, January 20,1994, make th 
following corrections:

1. On page 3121, in the first column, 
in the land description, under T. 1 N., 
R. 3 W., under Sec. 7, in title third line, 
“lost” should read “lots”.

2. On page 3121, in the first column, 
in the land description, under T. 10 S., 
R. 103 W., under Sec. 15, in the second 
line, “EV2SEV4SWV4;” should read 
“Ey2SWV4SWV4;”.
BILUNG CODE 1505-01-0

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-33571; F ile  No. SR-CHX- 
94-01]

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval to Proposed 
Rule Change by Chicago Stock 
Exchange, Inc. Relating to the Capital 
Requirement for the Designated 
Primary Market Maker in the Chicago 
Stock Basket
February 1 ,1994 .

Correction
In notice document 94-2824 

beginning on page 5798, in the issue of 
Tuesday, February 8,1994, in the 
second column, the date following the 
subject heading, was omitted and is 
correctly set out above.
BILUNG CODE 1505-01-D
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs

25 CFR Part 83
RIN 1076-AC4S

Procedures for Establishing That an 
American Indian Group Exists as an 
Indian Tribe

AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Final rule.

SUMMARY: This rule makes substantial 
changes in the administrative process 
for Federal acknowledgment of Indian 
groups as tribes entitled to a 
government-to-govemment relationship 
with the United States. Changes are 
made to clarify requirements for 
acknowledgment and define more 
clearly standards of evidence. Provision 
is made for a reduced burden of proof 
for petitioners demonstrating previous 
Federal acknowledgment. Procedural 
improvements include an independent 
review of decisions, revised timeframes 
for actions, definition of access to 
records, and opportunity for a formal 
hearing on proposed findings. These 
changes will improve the quality of 
materials submitted by petitioners, as 
well as reduce the work required to 
develop petitions. They are also 
intended to provide a faster and 
improved process of evaluation. 
EFFECTIVE DATE: March 28,1994.
FOR FURTHER INFORMATION CONTACT: 
Holly Reckord, Chief, Branch df 
Acknowledgment and Research, Bureau 
of Indian Affairs, MS 2611—M3B, 1849 C 
Street NW., Washington, DC 20240.
SUPPLEMENTARY INFORMATION:

I. Background
This final revised rule is published in 

the exercise of authority delegated by 
the Secretary of the Interior to the 
Assistant Secretary—Indian Affairs by 
209 DM 8.

Regulations governing the 
administrative process for Federal 
acknowledgment first became effective 
October 2,1978. Initially designated as 
25 CFR part 54, they were later 
redesignated without change as 25 CFR 
part 83. Prior to 1978, Federal 
acknowledgment was accomplished 
both by Congressional action and by . 
various forms of administrative 
decision. However, there still remained 
in the 1970’s many acknowledgment 
claimants whose character and history 
varied widely. The regulations 
established the first detailed, systematic 
process for review of petitions from

groups seeking Federal 
acknowledgment.

Proposed revised regulations were 
published on September 18,1991, at 56 
FR 47320. These were published in 
response to issues raised by diverse 
parties concerning interpretation of the 
regulations and administration of the 
review process. The proposed revised 
regulation« also incorporated changes 
based on the perspective that had been 
gained by the Department from 13 years 
of experience administrating the 
acknowledgment process.

The public comment period of 90 
days was extended for an additional 30 
days, until January 17,1992. Public 
meetings were held at nine locations 
around the country. Sixty-one written 
comments were received from 59 
different individuals. These individuals 
included representatives of 
unrecognized groups, recognized tribes, 
Indian legal rights organizations, State 
governments, and Federal agencies, as 
well as individual attorneys, 
anthropologists, and other scholars. The 
issues and concerns raised by 
commenters are summarized below, 
followed by the Department’s response 
and a description of changes made in 
response to comments.
H. Review of Public Comments
Overview

These final regulations include 
changes which make clearer the 
meaning of the criteria for 
acknowledgment and make more 
explicit the kinds of evidence which 
may be used to meet the criteria. The 
general standards for interpreting 
evidence set out in these regulations are 
the same as were used to evaluate 
petitions under the previous 
regulations. In some circumstances, the 
burden of evidence to be provided is 
reduced, but the standards of continuity 
of tribal existence that a petitioner must 
meet remain unchanged.

None of the changes made in these 
final regulations will result in the 
acknowledgment of petitioners which 
would not have been acknowledged 
under the previously effective 
acknowledgment regulations. Neither 
will the changes result in the denial of 
petitioners which would have been 
acknowledged under the previous 
regulations.
Standards o f Evidence and Stringency 
o f Requirem ents

Com m ents: Several commenters 
stated that the proposed revisions 
represented a major escalation of 
requirements and/or that they codified 
de facto escalations of requirements that

had occurred in the Department’s 
application of the regulations in the 13 
years since they became effective in 
October 1978. Several other commenters 
stressed the importance of maintaining 
the present standards and the necessity 
of stringent standards for Federal 
acknowledgment.

R esponse: The Department does not 
agree that the standards of evidence 
have escalated at any time, nor that the 
proposed revisions have increased the 
requirements. The acknowledgment 
criteria and definitions were modified 
on the basis of 13 years experience 
dealing with a wide variety of cases. 
Changes were made to clarify the 
meaning of the criteria and intent of the 
regulations, £nd make possible efficient 
development of evidence specifically 
focused on the requirements.

Comments: A number of commenters 
requested a specific statement of the 
general burden of evidence. Most 
suggested demonstration by a 
“preponderance” of evidence or that a 
criterion be considered met if it were 
more likely true than not.

R esponse: These comments are based 
on the incorrect assumption that the 
acknowledgment process presently 
requires proof beyond a doubt. The 
process only requires evidence 
providing a reasonable basis for 
demonstrating that a criterion is met or 
that a particular fact has been 
established. “Preponderance” is a legal 
standard focused on weighing evidence 
for versus against a position. It is not 
appropriate for the present 
circumstances where the primary 
question is usually whether the level of 
evidence is high enough, even in the 
absence of negative evidence, to 
demonstrate meeting a criterion, for 
example, showing that political 
authority has been exercised. In many 
cases, evidence is too fragmentary to 
reach a conclusion or is absent entirely 
In response to these comments, 
language has been added to § 83.6 
codifying current practices by stating 
that facts are considered established if 
the available evidence demonstrates a 
reasonable likelihood of their validity 
The section further indicates that a 
criterion is not met if the available 
evidence is too limited to establish it, 
even if there is no evidence 
contradicting facts asserted by the 
petitioner.

Further, because the above standard is 
so general, additional language has been 
added in § 83.6 and § 83.7 to clarify the 
standard of proof as it relates to 
particular circumstances or criteria. In 
particular, many commenters 
interpreted the revised regulations as 
requiring a group to demonstrate that it
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meets the criteria in historical times by 
using the same kinds of evidence as for 
the present. In fact, actual 
acknowledgment decisions to date have 
clearly recognized the limitations of the 
historical record and have utilized 
standard scholarly requirements for 
determining the nature of societies in 
the past. It has been the Department’s 
experience that claimed “gaps” in the 
historical record often represent 
deficiencies in the petitioner’s research 
even in easily accessible records.

Language has also been added to 
§ 83.6 which explicitly takes into 
account the inherent limitations of 
historical research on community and 
political influence. Further, the section 
allows for circumstances where 
evidence is genuinely not available, as 
opposed to being available but not 
developed by appropriate research. This 
does not .mean, however, that a group 
can be acknowledged where continuous 
existence cannot be reasonably 
demonstrated, nor where an extant 
historical record does not record its 
presence.

Comment: Extensive comment was 
received concerning the requirement to 
demonstrate continuous existence as a 
tribe since first sustained contact. 
Comments were divided concerning 
interpretation and/or modification of 
the definition of “continuous,” Some 
expressed the opinion that a stated 
period of years should be defined as a 
permissible “interval” during which a 
group could be presumed to have 
continued to exist. A petitioner would 
only have to demonstrate its existence 
before and after the interval. Intervals as 
long as 50 years were suggested. The 
suggestion to establish criteria for 
“intervals” is based on the language 
“generation to generation” which 
appeared in the original definition of 
“continuous.” Other commenters felt 
that the “generation to generation” 
language was vague and inappropriate 
and should be eliminated in favor of a 
more careful, technical explanation of 
the standards required to demonstrate 
continuity of existence.

Itwasalsosuggestedthat.no 
demonstration of continuity be required 
if a group is presently a tribe and can 
show ancestry from a historic tribe. A 
variant of this was a suggestion that 
petitioners only be required to 
demonstrate continuity since 1934. This 
date was suggested because it was. the 
period of initial implementation of the 
1934 Indian Reorganization Act.

Response: Language has been added 
to the regulations to make explicit the 
existing standard that criteria (b) and (c) 
do not have to be documented at every 
point in time. The phrase “generation to

generation” has been removed from the 
definition of continuous. The additional 
language added to § 83.6 concerning 
standards of evidence clarifies the 
requirements for demonstrating 
historical existence. However, in the 
Department’s view it is inappropriate to 
establish a specific interval during 
which tribal existence may be 
presumed. The significance of an 
interval must be considered in light of 
the character of the group, its history, 
and the nature of the available historical 
evidence. It has been the Department’s 
experience thaf historical evidence of 
tribal existence is often not available in 
clear, unambiguous packets relating to 
particular points in time. More often, 
demonstration of historical existence 
requires piecing together various bits of 
information of differing importance, 
each relating to a different historical 
date.

The purpose of the acknowledgment 
process is to acknowledge that a 
govemment-to-govemment relationship 
exists between the United States and 
tribes which have existed since first 
contact with non-Indians, 
Acknowledgment as a historic tribe 
requires a demonstration of continuous 
tribal existence. A demonstration of 
tribal existence only since 1934 would 
provide no basis to assume continuous 
existence before that time. Further, the 
studies of unrecognized groups made by 
the Government in the 1930’s were often 
quite limited and inaccurate. Groups 
known now to have existed as tribes 
then, were portrayed as not maintaining 
communities or political leadership, or 
had their Indian ancestry questioned. 
Thus, as a practical matter, 1934 would 
not be a useful starting point.

Comment: In the proposed revised 
regulations, the definition of 
“continuity” was revised to require that 
“substantially” rather than “essentially” 
continuous existence be demonstrated. 
Some commenters interpreted this as an 
escalation of requirements.

R esponse: The change in wording is a 
reduction in the stated requirements to 
demonstrate tribal existence. The 
modification in wording reflects how 
the previous regulations had always 
been applied. “Essentially” means that 
there can be almost no interruptions, 
“Substantially” continuous is a lesser 
requirement which means only that 
overall continuity has been maintained, 
even though there may be interruptions 
or periods where evidence is absent or 
limited.

Comment: The language in § 83.6(d) 
concerning fluctuations in tribal activity 
drew a number of comments. Some 
commenters approved of it, some 
objected to it, and others requested that

it be clarified. Commenters were 
uncertain about how the language was 
to be applied to the criteria. Some 
objected to the use of the qualifier 
“sole” in the phrase describing 
fluctuation as a cause of denial. They 
felt that using fluctuation as a cause for 
denial was inappropriate.

R esponse: In e  language regarding 
fluctuations in activity appears in the 
present regulations in § 83.7(a). It was 
moved to § 83.6, the section dealing 
with general provisions, to make clear 
that it applied to all the criteria. It is 
now placed together with the new 
language concerning historical 
continuity, and should be read together 
with the new language.

The language concerning fluctuations 
recognizes that acknowledgment 
determinations should take into account 
that the level of tribal activity may 
decrease temporarily for various reasons 
such as a change in leadership or a loss 
of land or resources. These real 
historical fluctuations are different from 
variations in documentation that result 
from an incomplete historical record. To 
clarify the meaning, the qualifier “sole” 
has been omitted and the sentence 
rewritten to state that fluctuations will 
not in themselves be thè cause of denial.

Comments: Commenters stated that 
the proposed revisions of the 
regulations were inadequate because 
they did not make clear what evidence 
was required to meet the criteria in 
§83.7 (b) and (c), Some commenters 
requested a more explicit specification 
of the evidence needed to meet these 
criteria in order to clarify the 
petitioner’s burden of proof. One 
commenter proposed a streamlined 
approach using simplified and 
quantified standards. This individual 
felt that current approaches were 
subjective and overly complicated and 
that they dealt with extraneous issues.

R esponse: To clarify the kinds of 
evidence needed to demonstrate the 
criteria at §83.7 (b) and (c), the revised 
regulations now include a list of 
evidence that can be used to meet each 
criterion. To further simplify and 
streamline the processes of developing 
and reviewing petitions, new language 
sets forth specific kinds of evidence 
considered sufficient in themselves to 
demonstrate that the criterion has been 
met For example, the revised 
regulations provide that a high 
percentage of residence in a 
geographical area exclusively or almost 
exclusively occupied by group members 
is sufficient to demonstrate community. 
The additions to criteria (b) and (c) are 
discussed further below, with the 
review of comments about specific 
criteria. The existing regulations already
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contained lists of specific evidence for 
criteria (a) and (e), and these are carried 
over into the revised rule. These 
changes will provide a more focused 
and efficient process of preparation and 
evaluation of petitions, particularly for 
strong, clear-cut cases.

A new paragraph, 83.6(g), has been 
added to the section on general 
provisions which specifies that these 
lists of specific evidence are not 
mandatory requirements or “tests” that 
a petitioner must meet. Rather, they are 
explicit statements of evidence that may 
be used to demonstrate that a criterion 
has been met. As in past cases, other 
kinds of evidence may be used to meet 
various criteria. The revised and 
expanded guidelines will further help 
petitioners develop their evidence by 
explicating the meaning of the criteria 
as well as approaches to demonstrating 
that a criterion is met.
Previous Federal Acknowledgment

Comments: Extensive comment was 
received on the proposed provision 
allowing petitioners that were federally 
acknowledged previously to 
demonstrate only that they meet the 
criteria from the point of previous 
acknowledgment until the present.
Many commenters favored this 
provision because they viewed it as 
remedying a lack in the present 
regulations and restoring a policy in 
effect before the present regulations 
were published in 1978. No commenters 
objected to taking previous 
acknowledgment into account.

The strongest objections came from 
those holding the view that if a group 
was acknowledged previously it should 
be recognized now, without farther 
requirements. These commenters felt 
that such a group should be 
acknowledged automatically unless the 
Government could demonstrate that the 
group had abandoned tribal relations 
voluntarily.

A variant of this approach was the 
suggestion that a petitioner only be 
required to show that it was the same as 
the group acknowledged previously. 
This could be done either by 
demonstrating genealogical descent or 
by showing that the present group 
constitutes a tribe under the regulations 
and that its members are genealogically 
descended from the tribe acknowledged 
historically.

Response: The Department’s position 
is, and has always been, that the 
essential requirement for 
acknowledgment is continuity of tribal 
existence rather than previous 
acknowledgment. The Federal court in 
United States v. Washington, rejected 
the argument that “because their

ancestors belonged to treaty tribes, the 
appellants benefitted from a 
presumption of continuing existence.” 
The court further defined as a single, 
necessary and sufficient condition for 
the exercise of treaty rights, that tribes 
must have functioned since treaty times 
as “continuous separate* distinct Indian 
cultural or political communities”(641
F.2d 1374 (9th Circuit 1981)). Thus, 
simple demonstration of ancestry is not 
sufficient.

Petitioning groups may be recently 
formed associations of individuals who 
have common tribal ancestry but whose 
families have not been associated with 
the tribe or each other for many 
generations.

The Department cannot accord 
acknowledgment to petitioners claiming 
previous acknowledgment without a 
showing that the group is the same as 
one recognized in the past. Several 
previous petitioners claimed they were 
a historical tribe for which previous 
Federal acknowledgment could be 
demonstrated. However, it was later 
found that their members had no 
genealogical connection with the 
claimed tribe. In addition the present 
group did not connect with the 
previously acknowledged tribe through 
the continuous historical existence of a 
distinct community and political 
leadership.

The provisions concerning previously 
acknowledged tribes have been further 
revised and set forth in a new, separate 
section of the regulations. The changes 
reduce the burden of evidence for 
previously acknowledged tribes to 
demonstrate continued tribal existence. 
The revisions, however, still maintain 
the same requirements regarding the 
character of the petitioner. For 
petitioners which were genuinely 
acknowledged previously as tribes, the 
revisions recognize that evidence 
concerning their continued existence 
may be entitled to greater weight. Such 
groups, therefore, require only a 
streamlined demonstration of'criterion 
(c). Although these changes have been 
made, the revisions maintain the 
essential requirement that to be 
acknowledged a petitioner must be 
tribal in character and demonstrate 
historic continuity of tribal existence. 
Thus, petitioners that were not 
recognized under the previous 
regulations would not be recognized by 
these revised regulations.

The revised language requires the 
previously acknowledged petitioner as 
it exists today to meet the criteria for 
community (criterion 83.7(b) and 
political influence (criterion 83.7(c)). 
The demonstration of historical 
continuity of tribal existence, since last

Federal acknowledgment until the 
present, must meet three requirements. 
First, the petitioner must demonstrate 
that it has been continuously identified 
by external sources as the same tribe as 
the tribe recognized previously. Second, 
continuity of political influence must be 
established by showing identification of 
leaders and/or a governing body 
exercising political influence on a 
substantially continuous basis from last 
acknowledgment until the present, if 
supported by demonstration of one form 
of evidence listed in § 83.7(c). 
Demonstration of historical community 
would not be required. Thus, the 
evidence required is less burdensome. 
Alternatively, if these requirements 
cannot be met, petitioner may 
demonstrate that it meets the 
requirements of criteria 83.7(a)-(c) from 
last Federal acknowledgment until the 
present. Third, ancestry from the 
historic tribe (criterion 83.7(e)) must be 
shown. The requirements of criterion
(g), that the petitioner not be subject to 
legislation terminating or forbidding the 
Federal relationship will still apply. 
Criterion (f), which requires that the 
petitioner’s members not be members of 
a presently recognized tribe, will also 
still apply.

Comments: Several commenters 
raised the practical question of when 
and how it would be demonstrated that 
the petitioner was in fact the same as the 
previously acknowledged tribe.

Response: The determination under 
paragraphs 83.10(b)(3) and 83.10(c)(2) 
that a group was previously 
acknowledged will only be a 
determination that past government 
actions constituted unambiguous 
Federal acknowledgement as a tribe. It 
will not be a determination that the 
criteria for acknowledgment have been 
met by the petitioning entity since the 
last point in time that the tribe it claims 
to have evolved from was 
acknowledged. If during the preliminary 
technical assistance review it becomes 
apparent that the petitioner cannot be 
linked with the previously 
acknowledged tribe, the petitioner will 
be advised. Further explanation of this 
procedure will be provided in the 
revised guidelines.

Language has been added to § 83.10(c) 
to provide for circumstances where a 
petitioner’s response to the questions 
raised during the technical assistance 
review are not adequate to establish 
unambiguous previous Federal 
acknowledgment.

Comments: Many commenters felt 
that the definition of the term 
“unambiguous previous federal 
acknowledgment” was unclear. They 
requested a statement of the specific
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evidence necessary to demonstrate 
Federal acknowledgment.

Response: Section 83.8(c) now lists 
three forms of evidence for 
unambiguous previous Federal 
acknowledgment These are derived 
from the “Cohen criteria” used by the 
Department to recognize tribes between 
the mid-1930’s and 1978. The section 
further provides that unambiguous 
previous acknowledgment may be 
demonstrated by other kinds of Federal 
action. The guidelines provided for 
under § 83.5(b) will include further 
examples and explanations of how this 
provision will be applied.

Comments: Several commenters felt 
that the regulations did not make clear 
whether tribal existence would have to 
be demonstrated from the earliest or 
from the latest date of Federal 
acknowledgment clearly identified in 
records. Thus, for example, a 
petitioner’s last point of Federal 
acknowledgment might be when under 
the terms of a treaty, services were 
withdrawn, even though that might 
have been several decades after the 
treaty was signed.

Response: The language in § 83.8(d) 
has been modified to indicate that tribal 
existence need only be demonstrated 
from the latest date of Federal 
acknowledgment.

Comment: One commenter was 
concerned that the regulations might 
allow the isolated actions of individual 
Federal officials not authorized to 
extend acknowledgment to be 
interpreted as previous 
acknowledgment

Response: Since the regulations 
require that previous acknowledgment 
be unambiguous and clearly premised 
on acknowledgment of a govemment-to- 
government relationship with the 
United States, no change in the 
definition is necessary. The definition 
does not apply to circumstances where 
services may have been provided to 
individual Indians, but the services 
were not based on their membership in 
a recognized tribe. Providing individual 
services in this way was common earlier 
in this century.

Interested Parties
Comments: A definition of “interested 

party” was added to the proposed 
revised regulations. Language 
concerning notification and 
participation of interested parties was 
added to and/or clarified in § 83.9, 
Notification, § 83.10, Processing of the 
documented petition, and § 83.11, 
Independent review, reconsideration 
and final action (sections renumbered). 
Some commenters approved of these 
changes. Yet, numerous others strongly

objected to third parties having an 
opportunity to participate in and 
comment on acknowledgment petitions. 
Particular concern was expressed that 
interested parties might be able to delay 
the effective date of an acknowledgment 
determination without sufficient reason. 
Several commenters were concerned 
that third party information might be 
considered in advance of consideration 
of a petition. Conversely, several 
commenters wanted language to insure 
that recognized tribes affected 
potentially by a petition be notified and 
have an opportunity to comment.

Response: Interested parties 
participate fully in the acknowledgment 
process under the present regulations. 
None of the changes made in the 
proposed revised regulations reflected 
an increase in their role.' It is neither 
necessary nor appropriate, in the 
Department’s view, to prohibit the 
participation of third parties. In 
particular, the Department’s position is 
that parties which may have a legal or 
property interest in a decision, such as 
recognized tribes or non-Indian 
governmental units, must be allowed to 
participate. Other parties, such as 
scholars with a knowledge of the history 
of a petitioning group, often are able to 
contribute valuable information not 
otherwise available. It has been our 
experience that this material is most 
often favorable to petitioners. Thus, 
participation of such interested parties 
is both appropriate and usefuL

The Department agrees that third 
parties without a significant property or 
legal interest in a determination should 
not be permitted to participate without 
limit. Therefore, the definition of 
interested party has been revised to refer 
to third parties with a significant 
property or legal interest. A separate 
phrase informed party, has been defined 
in § 83.1 to refer to all other third 
parties. Language throughout the 
regulations has been revised to reflect 
this distinction. The revised and 
additional definitions should be read 
together with the language of § 83.11, on 
reconsideration, and the new language 
in paragraph 83.10(i) concerning a 
formal meeting after a proposed finding 
to review the bases of the determination. 
These revisions limit to petitioners and 
interested parties the right to initiate 
requests for a formal meeting or for 
reconsideration. The Assistant Secretary 
and the Interior Board of Indian Appeals 
(LBIA), respectively, will determine 
which third parties qualify as interested 
parties in the formal meeting and the 
process for review of requests for 
reconsideration.

Language has been added to § 83.9(b) 
to provide that recognized tribes and

petitioners that can be identified as 
being affected by or having a possible 
interest in a petition determination will 
be notified of the opportunity to 
comment Such tribes and petitioners 
will be considered interested parties.

A requirement that third parties who 
comment on a proposed finding or a 
final determination must provide copies 
of their comments to the petitioner as 
well as to the Department was already 
included in the proposed revised 
regulations (§83.10(i) and § 83.11(b) as 
renumbered here). In order to extend 
notification requirements to all stages of 
the process, language has been added to 
§ 83.10(f) requiring the Department to 
notify petitioners of comments received 
from third parties before active 
consideration begins. Information 
received from third parties will not be 
considered by the Department until a 
petition is placed under active 
consideration.
Section-by-Section Review

Introduction: Comments relating to 
specific sections, not already discussed 
in connection with the general issues 
reviewed above, are reviewed below on 
a section-by-section basis. Because a 
new section, 83.8, has been added, 
previous sections 83.8-12 have been 
renumbered as § 83.9-13.

Throughout the body of the 
regulations, minor changes have been 
made in the text. These are solely for the 
purposes of clarity and ease of reading 
and have no intended change in 
meaning. All revisions which are 
intended to change the acknowledgment 
process have been separately noted.
Section 83.1 D efinitions

Introduction: Comments on many of 
the most important definitions have 
been incorporated with the criteria with 
which they are associated. These 
comments are discussed below in § 83.7. 
Comments on other definitions are 
reviewed here.
Continental United States

Comment: A definition of continental 
United States was added to the 
proposed revised regulations to make it 
clear that the regulations apply to 
Alaska. The preamble to the proposed 
revised regulations further stated that 
the Bureau would consider whether it 
was appropriate to develop a modified 
acknowledgment process to apply to 
Alaska organizations wishing to be 
included on the Federal Register list of 
recognized tribes. One commenter 
strongly supported the establishment of 
a modified acknowledgment process for 
Alaska.
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Response: Many Federal statutes 
passed since the Alaska Native Claims 
Settlement Act (ANCSA) (43 U.S.C.
1601 et seq.) have defined Indian 
“tribe” to include the corporations 
established pursuant to ANCSA. Thus, 
the Federal Register list of tribes 
recognized and eligible for services was 
expanded to include ANCSA corporate 
entities (see 53 FR 52829, at 52832, 
December 29,1988). The ANCSA 
corporations, while eligible for services 
as though they were “tribes” because 
Congress expressly included them in the 
statutory definition of “tribes,” are not 
tribes in the historical or political sense.

The inclusion of non-tribal entities on 
the 1988 Alaska entities fist departed 
from the intent of 25 CFR 83.6(b) and 
created a discontinuity from the list of 
tribal entities in the contiguous 48 
states. On October 21,1993, a Notice 
identifying tribal entities in Alaska as 
well as the contiguous 48 states was 
published in the Federal Register (58 
FR 54364) to clarify that the villages and 
regional tribes are not simply eligible for 
services, or recognized as tribes for 
certain narrow purposes. Rather, the 
Alaska villages have the same 
governmental status as other federally 
acknowledged tribes by virtue of their 
status as Indian tribes with a 
govemment-to-govemment relationship 
with the United States; are entitled to 
the same protection, immunities, and 
privileges as other acknowledged tribes; 
have the right, subject to general 
principles of Federal Indian law, to 
exercise the same inherent and 
delegated authorities available to other 
tribes; and are subject to the same 
limitations imposed by law on other 
tribes.1 The publication of the new tribal 
entities list resolves the primary 
questions relating to Alaska which led 
to the consideration of adopting a 
possible modified acknowledgment 
process for Alaska (see 56 FR 47320, at 
47321, September 18,1991).
Accordingly, a modification now of the 
acknowledgment process to address the 
special circumstances in Alaska is 
unwarranted.
Continuous and Historical

Comments: Commenters generally 
approved of the addition of language 
providing that petitioners need only 
trace continuity as a tribe back to the

• Sol. Op. M-36,975 concluded, construing 
general principles of Federal Indian law and 
ANCSA, that "notwithstanding the potential that 
Indian country still exists in Alaska in certain 
limited cases, Congress has left little or no room for 
tribes in Alaska to exercise governmental authority 
over land or nonmembers" M-36,975 at 108. That 
portion of the opinion is subject to review; but has 
not been withdrawn or modified.

point where contact with non-Indians 
was sustained. This provision was 
aimed at eliminating possible problems 
caused by the often sporadic and poorly 
documented nature of initial contacts. 
Several commenters were concerned 
that the revised definition might lead to 
recognition of recently formed groups. 
Others felt that the change would 
eliminate Eastern groups whose early 
culture and government had been 
destroyed.

Response: A separate definition of 
sustained contact has been created by 
restating language incorporated in the 
definition of “historical” in the 
proposed revised regulations. The 
revised and added definitions 
concerning “historical,” “continuous” 
and “sustained contact” reflect the 
current administrative practice in 
implementing the present regulations. 
They do not increase the burden of 
demonstrating historical continuity for 
Eastern groups. The definition would 
not permit recently formed groups in 
areas with long-standing non-Indian 
settlement and/or governmental 
presence to claim historical existence as 
a tribe.
European

Comment: Comments were received 
that European is an inappropriate term 
to describe many of the peoples that 
Indian societies first came into contact 
with.

Response: The term non-Indian has 
been substituted for European in the 
definitions of continuous, historical and 
sustained contact.
Indian Group

Revision: Because the term “Indian” 
did not clearly cover Alaskan groups, 
the term “Alaska Native” has been 
added to this definition.
Indian Tribe

Revision: Because the term “Indian” 
did not clearly cover acknowledged 
Alaskan tribal entities, the terms Alaska 
Native and villages have been added to 
this definition.
Indigenous

Revision: For clarity and consistency 
with portions of the regulations 
referring to sustained historical contact, 
this definition has been revised to refer 
to the tribe’s “territory at the time of 
sustained contact,” rather than its 
“aboriginal range.”
Tribal Roll

Comments: One commenter objected 
to the requirement for “active” consent 
to membership while another supported 
it.

Response: This definition was added 
in the proposed revised regulations to 
provide a specific definition of tribal 
roll for the purposes of these regulations 
only. The intent of the regulations is to 
acknowledge tribes that are in fact 
politically autonomous of other Indian 
tribes. We believe that in order to meet 
this intent, a tribal roll, which here 
refers to a roll made by a recognized 
tribe, must clearly reflect the existence 
of a bilateral political relationship 
between the individuals listed and their 
tribe. The definition has been revised, 
however, to require that the individual 
have “affirmatively demonstrated” 
consent rather than “actively 
consented” to membership. This will 
make it clearer that a variety of actions 
may constitute evidence that an 
individual’s listing on a roll reflects the 
existence of a bilateral political 
relationship with the tribe.
Undocumented Letter Petition

Comments: Comments indicated some 
continued confusion between the status 
of an undocumented letter petition and 
a documented petition. The former was 
defined in the proposed revised 
regulations as a letter or resolution to 
the Assistant Secretary-Indian Affairs 
indicating that an Indian group was 
requesting acknowledgment as a tribe. 
The latter was defined as containing the 
necessary evidence for such a request to 
be evaluated.

Response: The term letter of intent 
has been substituted for undocumented 
letter petition in the definitions section 
and throughout the regulations. This 
change more clearly distinguishes 
between a group which has merely 
requested acknowledgment and one 
which has provided the evidence 
necessary to review such a request. 
Hopefully, the change will eliminate 
confusion concerning the status of 
groups seeking acknowledgment.
Section 83.3 Scope
Section 83.3(a)

Comment: The meaning of the phrase 
“ethnically identifiable” was 
questioned. The exclusion from the 
proposed revised regulations of the 
phrase “culturally identifiable” was also 
questioned.

Response: The phrase “ethnically 
identifiable” has been eliminated 
because it caused some confusion and 
does not contribute to the 
implementation of the regulations. 
“Culturally identifiable” was previously 
eliminated because the regulations do 
not require that a successfiil petitioner 
be culturally different from non-Indians.
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Section 83.3(g)
Comments: This section provides that 

petitioners under active consideration 
when revised regulations become 
effective may choose either to continue 
under the present regulations or come 
under the revised regulations. One 
commenter objected to allowing a shift 
if a proposed finding had already been 
issued and another objected to allowing 
any choice at all. Most of the comments 
concerned providing access to the 
Interior Board of Indian Appeals (IBIA) 
review process in §83.11. Commenters 
argued that even if the petitioner chose 
to be reviewed under the present 
regulations, they should have access to 
the new appeal process. It was also 
suggested that petitioners whose cases 
were already decided under the existing 
regulations be allowed access to the 
IBIA process.

Response: The Department thinks it 
unlikely that the old regulations will be 
chosen by petitioners under active 
consideration. However, the comments 
underscored some procedural 
complications. Thus, language has been 
added to specify that the transition rules 
apply at any stage of active 
consideration, including 
reconsideration. Language has also been 
added to allow petitioners presently 
under active consideration to request a 
suspension of consideration in order to 
modify their petition. In addition, the 
regulations have been revised to allow 
groups choosing the original regulations 
to nonetheless use the IBIA process, 
since the Department’s policy ia 
presently to utilize the IBIA to conduct 
an independent review of requests for 
reconsideration.

No provision is being made, however, 
to allow already completed decisions to 
be reopened, since this would constitute 
repetitioning. Repetitioning by 
petitioners for which a final decision 
has become effective is prohibited by 
§83.10(p).

It is anticipated that groups ready for 
active consideration but not yet being 
considered may wish to withdraw their 
petitions for further work. Such 
petitions would be removed from the 
priority register established under 
§ 83.10(d).

Comment: Two commenters requested 
clarification on what procedures would 
apply if a court were to vacate or 
otherwise return a decision for 
reconsideration.

Response: Provisions would be made 
regarding what procedures should be 
followed on an individual basis 
depending on the specific court ruling. 
Because the court would be expected to 
provide guidance for each case of this

type, no general provisions can be 
included in the regulations.
New Issues

Comment: One commenter requested 
that the regulations bar consideration of 
petitioners declared by a Federal court 
not to exist as tribes, if the United States 
and a recognized tribe were a party to 
the decision.

R esponse: It would be inappropriate 
to put a blanket prohibition in the 
regulations. Whether the United States 
is barred by past court decisions from 
acknowledging a petitioner would 
depend on the particular circumstances 
of a given decision. In such cases, the 
Department would undertake a legal 
review which would not require 
regulatory language to be effective.
Section 83.4 Filing a Letter o f  Intent

Revision: Language has been added to 
clarify that even though in most 
instances a letter of intent will be filed 
first, a petitioner’s letter of intent may 
be filed at the same time and as part of 
its documented petition.

In addition, the language requiring 
that a letter of intent be signed, dated, 
and produced by a petitioner’s 
governing body has been moved from 
the definition in § 83.1 to this section as 
paragraph 83.4(c).

Section 83.5 Duties o f  the Department 
Section 83.5(a)

Comments: The proposed revised 
regulations changed the requirement for 
publication of a list of recognized tribes 
in the Federal Register from annually to 
periodically, as deemed necessary. 
Commenters objected that this change 
made the requirement too indefinite and 
that regular publication was necessary 
so that other Federal agencies would 
clearly know the status of tribes.

R esponse: While the Department 
believes annual publication is 
unnecessary, we agree that some regular 
schedule is appropriate. Consequently 
this section has been revised to provide 
for publication at least every three years, 
and more frequently if deemed 
necessary.

Comments: Comments were received 
requesting that the Department specify 
as part of the publication of the list of 
recognized tribes that Alaska Native 
villages have the status of historic tribes. 
This would include both those villages 
on lists published under the previous 
regulations and on the lists published in 
the future under the current regulations.

R esponse: As already indicated, on 
October 21,1993, the Assistant 
Secretary—Indian Affairs published a 
Notice in the Federal Register (58 FR

54364) listing the recognized tribal 
entities in the contiguous 48 states and 
Alaska and clarifying the status of 
Alaska Native villages.

Comments: Many comments stated 
that the revised regulations could be 
used, or were intended to be used, to 
review tribes already on the list of 
recognized tribes to determine whether 
they should continue to be recognized.

R esponse: This is an erroneous and 
unwarranted interpretation of the 
proposed revised regulations. The 
Department has no authority to use 
these regulations to review the status of 
already recognized tribes and no 
intention of doing so. Both the current 
and the proposed revised regulations 
declare under § 83.3(b) that presently 
acknowledged tribes cannot be 
acknowledged under these regulations. 
The intent of this is that presently 
acknowledged tribes not be reviewed 
under the acknowledgment process.
Section 83.5(b)

Comments: Comments generally 
approved of the issuance of revised 
guidelines, as a way to clarify the 
requirements for preparation and 
evaluation of petitions. Some 
commenters were afraid that, because of 
the provision for periodic updating, the 
guidelines would be used as a way to 
modify the regulations without public 
comment. Some comments on 
definitions wanted key terms such as 
“significant” and “substantial” defined 
in the regulations rather than in the 
guidelines.

R esponse: The purpose of the 
guidelines is to clarify and explain more 
precisely the kinds of evidence 
necessary for petitions as well as the 
administrative procedures for reviewing 
petitions. It is not possible to include in 
the regulations a definition of all of its 
terms or a complete exposition of all 
forms of possible evidence to 
demonstrate that the acknowledgment 
criteria have been met. The provision 
for updating guidelines reflects the 
desire of the Department to continue to 
improve its technical assistance to 
petitioners. The revised guidelines will 
allow for response to petitioner’s 
questions and provide advice on cases 
or problems which have not been dealt 
with previously. The guidelines cannot 
be used to modify the regulations.

Language has been added to clarify 
the nature of the guidelines, by stating 
explicitly that they will include an 
explanation of the meaning of the 
criteria and the types of evidence 
necessary to meet them.
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New Provision
Comments: Several commenters 

objected to the deletion of a provision 
to notify unrecognized groups of the 
opportunity to petition. It was 
recommended that because the 
proposed changes in the regulations are 
so extensive, the Department should 
notify petitioners and/or potential 
petitioners of the revised regulations.

R esponse: A new section, 83.5(f), has 
been added to provide for the 
notification of petitioners when the 
revised regulations become effective. It 
is our view that it is not necessary to 
further notify groups which have not 
petitioned that the regulations have 
been modified even if they may be 
aware of the acknowledgment process. 
That information can be provided when 
a letter of intent is submitted.
Section 83.6 G eneral Provisions fo r  the 
D ocum ented Petition
Section 83.6(a)

Comment: Several commenters 
interpreted the word “comprehensive” 
in characterizing petitions as a 
requirement that all possible evidence 
be supplied.

R esponse: The term “comprehensive” 
was used to mean that the petition 
should contain evidence concerning all 
necessary aspects of the regulations. 
Because of objections to this term, the 
language was changed to require 
“detailed, specific” evidence.

R evision: The paragraph previously 
numbered 83.6(e) concerning previous 
Federal acknowledgment, has been 
reorganized and augmented and now 
appears as a separate section, § 83.8.
Section 83.6(f)

This is a new paragraph which makes 
explicit that the regulations apply not 
only to tribes which have existed 
historically as a single entity, but also to 
tribes which are the result of the 
historical combination of several tribes 
or subunits into a single political entity. 
Language to this effect was added to 
criterion (b) in the proposed revised 
regulations. That language in criterion
(b) has been replaced by this general 
provision. Similar language appears in 
criterion (e) of the present regulations 
and, for reasons of clarity, has been left 
in that criterion statement.
Section 83.7 M andatory Criteria fo r  
F ederal A cknow ledgm ent
Section 83.7(a)

Comments: There were many 
comments that this criterion was unfair, 
burdensome and unnecessary. Strong 
concerns were raised, particularly 
regarding historical identification of

groups in the South, that racial 
prejudice, poverty, and isolation have 
resulted in either a lack of adequate 
records or records which unfairly 
characterized Indian groups as not being 
Indian'. One commenter considered the 
criterion unnecessary because the 
Indian character of a group should be 
established adequately by the 
requirement under criterion 83.7(e) to 
show Indian ancestry, and under criteria 
83.7(b) and (c) to show continuity of 
tribal community and political 
influence.

R esponse: The requirement for 
continued identification complements 
criteria (b), community, (c), political 
influence, and (e), descent from a 
historical tribe. The criterion is 
intended to exclude from 
acknowledgment those entities which 
have only recently been identified as 
being Indian or whose Indian identity is 
based solely on self-identification.

The criterion for continued 
identification has been revised to reduce 
the burden of preparing petitions, as 
well as to address problems in the 
historical record in some areas of the 
country. The requirement for 
substantially continuous external 
identification has been reduced to 
require that it only be demonstrated 
since 1900. This avoids some of the 
problems with historical records in 
earlier periods while retaining the 
requirement for substantially 
continuous identification as Indian. To 
further address the question of use of 
historical records, language has been 
added to this criterion to make explicit 
that the existence of historical records 
denying the Indian character of a group 
will not be considered definitive 
evidence that the group does not meet 
this criterion. In applying the present 
acknowledgment regulations, records 
denying the Indian character of a group 
have not been considered definitive, 
particularly where there is evidence that 
the records have been influenced by 
racial bias, and where other, reliable 
records affirming the group’s Indian 
identity have also been available.

Comments: Few changes were made 
in this paragraph in the proposed 
revised regulations. For consistency, the 
word “repeated” was added to several 
of the descriptions of specific evidence 
to be used to meet the criterion. While 
most commenters viewed these 
descriptions as useful, they felt that 
addition of the term “repeated” might 
be taken to mean that repeated 
demonstration over time was required 
for each kind of external identification.

R esponse: The intent of the paragraph 
is to outline the kinds of evidence 
which may be used in combination to

demonstrate substantially continuous 
identification. In response to the 
comments, the term “repeated” has 
been taken out of the descriptions, since 
the basic criterion language clearly 
indicates that consistent identification 
by outsiders is required.

State and regional organizations have 
been added to § 83.7(a)(7) to better 
reflect the range of Indian organizations 
which may provide external 
identification.

The criterion language has been 
revised to state that the kinds of 
evidence specified “may” rather than 
“shall” be used to demonstrate 
substantially continuous Indian 
identity. This has been done to reflect 
explicitly how this criterion has been 
applied under the present regulations, 
as well as to maintain consistency with 
the lists of evidence provided for other 
criteria, which are not mandatory.

Comment: One commenter stated that 
the criterion should require 
identification as an Indian tribe, not just 
as an Indian entity.

R esponse: The Department feels there 
is no need to revise the criterion in this 
manner. The criterion serves to establish 
the Indian identification as a group, but 
does not determine the character of that 
group. Tribal character is determined by 
the other criteria.
Section 83.7(b)

Introduction: A list of specific 
evidence that can be used to 
demonstrate this criterion, including 
evidence considered sufficient in itself, 
has been added to this criterion. This 
provides a clearer explanation of the 
meaning of the criterion and associated 
definitions, and of the burden required 
to demonstrate this criterion.

Comments: Criterion (b), 
demonstration of community, and the 
associated definition of community in 
§83.1, were substantially revised in the 
proposed revised rule. The revision 
omitted an apparently implied 
requirement that a group live in a 
geographical community in order to 
demonstrate that this criterion was met. 
The revised definition effectively 
requires a showing that substantial 
social relationships and/or social 
interaction are maintained widely 
within the membership, i.e., that 
members are more than simply a 
collection of Indian descendants, and 
that the membership is socially distinct 
from non-Indians.

Several commenters applauded the 
omission of a geographical or territorial 
requirement as better reflecting the 
circumstances of unrecognized tribes in 
some parts of the country. Two 
commenters objected on the grounds
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that a tribe cannot exist without a 
territorial basis.

Response: The omission of a 
geographical requirement reflects 
current practices in interpreting the 
regulations and recognizes that tribal 
social relations may be maintained even 
though members are not in close 
geographical proximity. It focuses on 
the essential requirement that such 
relationships exist to a significant 
degree. The change has been made so 
that the definition of community could 
encompass all forms of social 
interaction and not just the traditional 
circumstances where a tribe lived on a 
separate landbase. It also takes into 
account the historical difficulties and 
limitations which may have made it 
impossible for unrecognized groups to 
maintain a separate geographical 
community. The revised criterion does 
not eliminate the possibility that 
geographical concentrations may 
provide direct or supporting evidence 
concerning the existence of a 
community. The statements of specific 
evidence added to the criterion state 
explicitly that the existence of an 
exclusive territorial area is strong 
evidence that a community exists, 
because it indicates that significant 
social relationships are being 
maintained. Thus, the use of 
geographical evidence remains an 
option, but not a requirement.

Comment: Several commenters 
maintained that the existing regulations 
only required a showing that members 
were sufficiently concentrated 
geographically to allow the possibility 
that they could maintain social and 
political relationships, without having 
to show that such relationships actually 
existed. They maintained that a 
requirement to demonstrate that social 
relationships actually exists represents a 
change in the regulations.

Response: This view misinterprets the 
definition of community in the present 
regulations. The revision does not 
constitute a change in meaning. It is 
consistent with the intent of the 
regulations and with the legal 
precedents underlying the regulations, 
which require demonstration of the 
social solidarity of the tribe. It is also 
consistent with all acknowledgment 
decisions made under the existing 
regulations. These determinations have 
required evidence that significant social 
interaction and/or social relationships 
are actually maintained within the 
petitioner’s membership.

Comments: Two commenters 
maintained that the revised definition 
adds a new requirement that “social 
boundaries” be shown.

R esponse: Distinctness is an essential 
requirement for the acknowledgment of 
tribes which are separate social and 
political entities. The existing criterion, 
and the revised one, both call for the 
community to be distinct from non- 
Indians. It is thus not a new 
requirement. The definition of 
“community” in the present regulations 
does not provide a definition of 
“distinct.” The definition in the revised 
regulations merely adds language that 
defines “distinct.”

Further, sharp social distinctions have 
been treated under the present 
regulations as strong evidence of 
cohesion within a community, since 
they have the effect of strengthening 
social interaction and relations within a 
group. Language to this effect has been 
added to criterion (b), as part of the 
examples of evidence which may bd 
used to demonstrate the criterion. Sharp 
social distinctions include patterns of 
discrimination where members of a 
group are excluded or limited in their 
participation in the institutions of the 
larger society. While the 
acknowledgment regulations do not 
require that such sharp distinctions 
exist, they do require that some 
distinction be shown. Distinctions may 
also be maintained by the group itself, 
and not imposed by outsiders. In order 
to clarify the intent of the definition of 
community it has been modified to 
indicate that social distinction is the key 
element in the second part of the 
definition.

Comments: The proposed revised 
regulations added language to criterion 
(b) making it explicit that community 
must be demonstrated historically as 
well as presently. This language reflects 
the interpretation of the original 
regulations used in previous 
acknowledgment decisions.

Demonstration of continuity of a 
historical community is necessary in 
order to meet the intent of the 
regulations that continuity of tribal 
existence is the essential requirement 
for acknowledgment. In addition, 
political authority cannot be 
demonstrated without showing that 
there is a community within which 
political influence is exercised;

Some comments approved the 
inclusion of this language. Others 
opposed it as an escalation of 
requirements. These latter commenters 
further saw this revision and the revised 
definition of community as requiring a 
demonstration of specific details of 
interactions in the historical past, and 
thus as creating an impossible burden. 
They also viewed the requirement to 
demonstrate historical distinctness of 
community as adding a new research

burden, that of “reconstructing social 
boundaries.”

R esponse: A detailed description of 
individual social relationships has not 
been required in past acknowledgment 
decisions where historical co m m unity  
has been demonstrated successfully and 
it is not required here. The descriptions 
of specific kinds of evidence to 
demonstrate community make clear that 
detailed sociological reconstructions are 
not required. That is, historical 
community may be demonstrated by 
other means such as by showing distinct 
territorial areas occupied by the group, 
strong patterns of intermarriage within 
the group, etc. Further, the language 
added to § 83.6 clarifies that the nature 
and limitations of the historical record 
will be taken into account.

No requirement is intended, nor has 
one been imposed in past decisions, to 
demonstrate “social boundaries” in the 
sense of a detailed description of social 
interaction. In fact, however, since 
much of the historical data on 
unacknowledged groups is provided by 
outsiders to a group, information on 
social distinction is often more readily 
available in historical sources than is 
information on the internal workings of 
a group.

Comment: Several commenters 
objected to the use of the' word 
“predominant” in the definition of 
community, rather than the term 
“substantial” as used in the previous 
definition. However, at least one 
commenter viewed the use of 
“predominant” as essential to insure 
that most of the group had significant 
social contact with each other.

R esponse: The two terms appear in 
the contexts of two different definitions 
of community. The old definition 
implied a geographic community, while 
the revised one focuses on the social 
character of the community. The term 
“predominant” is used to state a 
requirement that at least half of the 
membership maintains significant social 
contact with each other. The 
Department considers this is a 
reasonable standard for defining an 
Indian community eligible for 
acknowledgment. Therefore, the term 
has been retained.

Comment: Several individuals 
pointed out that retention of the 
language “distinct from other 
populations in the area” implied a 
geographical requirement, even though 
this was eliminated elsewhere.

R esponse: We agree, so this language 
has been eliminated.

Comments: Some commenters felt 
that having both criteria (b) and (c) was 
redundant, at least for the historical
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periods, since, in their view, one 
implied the other.

R esponse: While the two criteria are 
interlinked, they are not identical. 
Previous acknowledgment decisions 
have delineated the relationship 
between these two criteria. Rather than 
eliminate one of the criteria, a 
description of how one can be used in 
some circumstances as evidence to 
demonstrate the other is included in the 
new descriptions of specific evidence 
which may be used to demonstrate these 
criteria. Contrary to the comments 
received, community is often easier to 
demonstrate historically than is political 
influence.

Revision: To conform with the 
changes in criterion (a), the language 
“viewed as American Indian” has been 
eliminated. The language was 
essentially redundant with the 
requirement of criterion (a) for 
identification of the group as an Indian 
entity.
Section 83.7(c)

Introduction: A list of specific 
evidence that can be used to 
demonstrate this criterion, including 
evidence considered sufficient in itself, 
has been added to this criterion. This 
addition provides a clearer explanation 
of the meaning of the criterion and 
associated definitions, and of the 
burden required to demonstrate this key 
criterion.

Comment: The present regulations do 
not provide a definition of the key 
phrase “tribal political influence or 
other authority.” While some 
commenters approved of the definition 
added in § 83.1 of the proposed revised 
regulations, others interpreted it as 
establishing new requirements. 
Commenters specifically objected to the 
language specifying that influence on 
members be “in significant respects,” 
that decisions “substantially affect 
members,” and that outside dealings be 
in “matters of consequence.” Several 
commenters suggested that the clauses 
in the definition be linked by “and/or” 
rather than “and” to indicate that these 
were alternatives that could be used in 
combination.

R esponse: The definition is not a 
change from present requirements. It 
reflects the legal and policy precedents 
underlying the regulations. These 
precedents have been used to interpret 
the existing regulations in all previous 
acknowledgment decisions. It is 
essential that more than a trivial degree 
of political influence be demonstrated. 
Petitioners should show that the leaders 
act in some matters of consequence to 
members or affect their behavior in 
more than a minimal way. They need

not demonstrate the ability to require 
action or enforce decisions over strong 
opposition. It is also not necessary that 
political influence be exercised in all or 
most areas of members’ lives or their 
relationships with other members. The 
definition provides for taking into 
account the history of the group, 
including the difficulties faced by 
unacknowledged groups in maintaining 
political influence. Yet it maintains the 
fundamental requirements of the 
regulations that political influence must 
not be so diminished as to be of no 
consequence or of minimal effect. The 
qualifying language is essential to the 
demonstration of political influence. 
Thus, it has been retained in the final 
regulations. However, the suggestion of 
linking the clauses with “and/or” has 
been adopted since it is more consistent 
with the intent of the definition.

Comments: Two commenters wanted 
stronger requirements for criterion (c). 
One requested that demonstration of 
authority over a specific area be 
required. The other wanted the criterion 
to specify “governmental”, authority, 
meaning the demonstration of extensive, 
often coercive powers similar to those of 
recognized tribes.

R esponse: The requested changes 
would be an unwarranted escalation of 
the present requirements and entirely 
unreasonable, given the historical 
difficulties faced by many 
unacknowledged groups.

Comment: Several commenters 
questioned the use of the term “tribal” 
to qualify political influence or 
authority. The commenters felt that this 
implied some specialized type of 
political influence specific to Indians.

R esponse: The term “tribal” has been 
eliminated as unnecessary. It’s use 
merely suggested that the scope of 
influence was over the tribal 
membership. It was not intended to 
imply a distinct type of political 
influence.

Comment: The significance of the 
word “other” in criterion 83.7(c) and 
the related definitions was questioned. 
It’s inclusion was interpreted as 
implying an alternative definition of 
political processes than that actually 
addressed in the definition.

R esponse: To eliminate confusion, 
“other” has been removed. Now the 
basic phrase is “political influence or 
authority” rather than “political 
influence or other authority.” 
“Authority” refers to exercise of 
political processes more directly and 
powerfully than is the case with 
“influence.”

Section 83.7(d)
Comments: Two commenters 

supported the inclusion of this criteria, 
which was only slightly revised. 
Another concluded that it was 
unnecessary because its requirements 
could be included in criteria (c) and (e), 
respectively.

R esponse: This criterion is largely a 
technical requirement to provide 
information essential to evaluation of a 
petition. Since it does not constitute a 
significant burden on petitioners, it is 
being kept separate as a matter of 
convenience.
Section 83.7(e)

Revisions: The order in which the 
requirements are presented has been 
reversed, in order to state the most 
fundamental requirement first. The 
paragraphs describing evidence which 
may be used to demonstrate ancestry 
have been revised to be consistent with 
each other and to state clearly that they 
should provide evidence demonstrating 
that the present membership of a 
petitioner is descended from a historic 
tribe.

Comment: Two commenters 
questioned the adequacy of the language 
allowing ancestry to be derived from 
historic tribes which combined into one 
autonomous political entity. They 
interpreted it as requiring a formal 
union, even though tribal mergers more 
often occur informally. They also 
thought allowance should'be made for 
the movement of families among tribes.

R esponse: The present language does 
not require a formal union, and past 
acknowledgment decisions have not 
required it. The previous decisions have 
also allowed for the movement of 
families between tribes. Thus, we 
believe any elaboration on this issue can 
best be provided in the revised 
guidelines.

Comment: Commenters generally 
supported the requirement of 
demonstrating tribal ancestry, but 
questioned whether it needed to be 
traced as far back as is currently 
required. They also questioned whether 
standards of proof were too strict and 
whether insufficient weight was given 
to oral history and tribal records, as 
opposed to governmental records.

R esponse: The regulations have not 
been interpreted to require tracing 
ancestry to the earliest history of a 
group. For most groups, ancestry need 
only to be traced to rolls and/or other 
(documents created when their ancestors 
can be identified clearly as affiliated 
with the historical tribe. Unfortunately 
such rolls and/or documents may not 
exist for some groups or where they do,
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individuals may not be identified as 
Indians. In such* instances, the 
petitioner’s task is more difficult as they 
must find other reliable evidence to 
establish the necessary link to the 
historical tribe.

Weight is given to oral history, but it 
should be substantiated by documentary 
evidence wherever possible. Past 
decisions have utilized oral history 
extensively , often using it to point the 
way to critical documents. Tribal 
records are also given weight. In fact, all 
available materials and sources are1 used 
and their importance weighed by taking 
into account the context in which they 
were created.

Comment: One commenter considered 
it unreasonable to require a. description 
of the circumstances under which 
historical membership lists were 
prepared The commenter pointed out 
that such information might not be 
available in the historical record The 
commenter interpreted the wording of 
the regulations as requiring this 
information and was concerned that, 
therefore, a petitioner could be denied 
for not meeting this requirement.

Response: Language has been added 
to indicate that information regarding  
the creation of past membership lists is 
required only if  it can be obtained 
readily. Inability to provide it would not 
block a group’s ability to meet this 
criterion. Such information is often, vital 
to understanding the history of the 
group, and often, helpful to 
demonstrating that the group meets this 
or other criteria.

Comment: Two commenters wanted 
the criterion to state a specific 
percentage o f the modem membership, 
such as 60, percent,, that would have to 
demonstrate ancestry from the historic 
tribe.

Response: The Department has 
intentionally avoided establishing a 
specific percentage to demonstrate 
required ancestry under criterion (e).
This is because die significance of the 
percentage varies with the history and 
nature of a group and the particular 
reasons why a portion of the 
membership may not meet the 
requirements of the criterion.
Section 83.7(f)

Comments: Several commenters 
supported the revisions made to this 
section and the related definitions of 
tribal roll, membership in a recognized 
tribe and tribal relations. The primary 
concern was that the m eaning of 
associated with” was unclear. One 

commenter objected to the definition of 
tribal roll”' associated with this 

criterion. Another objected to 
prohibiting, dual enrollment, because

members of unacknowledged groups 
often enroll themselves or their children 
in recognized tribes. This may be done 
in order to receive essential benefits, 
and not with the intent of changing  
tribal affiliation.

R esponse: The phrase ’’associated 
with” is meant as a general term to 
encompass any situation where a 
petitioner may have had some 
relationship with a recognized tribe but 
is not legally incorporated with nor 
governed by that tribe and is  not part of 
the same community. No better 
substitute term was found. The language 
in this section specifically prohibits use 
of the regulations to acknowledge 
portions of already recognized tribes. 
However, it allows for acknowledgment 
of rare cases where the petitioner has 
been regarded,, erroneously, as part of or 
associated with another tribe, but has 
been a separate, autonomous group 
throughout history .
Section 83.7(g)

No significant comments were 
received on- this paragraph.
Section 83.8 Previous F ederal 
A cknow ledgm ent

AH comments relating to this section 
were dealt with above in the responses 
concerning general issues.
Section 83.9' N otice o f  R eceipt o f  
Petition (Form erly 83.8)

This section was renumbered from 
§ 83.8, to permit insertion of the new, 
separate section concerning previous 
Federal acknowledgment All comments 
relating to this section were dealt with 
above in the section con cerning  
interested parties, y
Section 83.10 Processing the 
D ocum ented Petition

Introduction: This section was 
renumbered from § 83.9, to permit 
insertion of the new, separate section 
concerning previous Federal 
acknowledgment Some paragraphs 
have been divided or combined, and 
renumbered, to group together related 
ideas.

Comments: Numerous comments 
were received objecting to the fact that 
no deadlines were required for 
Departmental action on technical 
assistance reviews nor to commence 
active consideration of a case.. In 
contrast it was pointed out that there 
were deadlines for petitioners to 
respond to proposed findings and f i n a l  
determinations.

R esponse: The regulations do not 
provide deadlines for certain 
Departmental actions nor for petitioners 
to submit documented petitions or to

respond to technical assistance re views. 
Deadlines only-apply to the active 
consideration process, where both 
petitioners and the Department have 
specific timelines in which to act. The 
Department is committed to as timely 
and. rapid consideration o f petitions as 
possible. Yet,, it finds it cannot 
guarantee deadlines for technical 
assistance reviews or initiation of. active 
consideration, because it cannot predict 
the number size, content,, or time of 
submission of documented petitions.
Section 83.10(a)

Comments: Several commenters 
objected to the deletion of the phrase 
“by his staff’ in reference to research 
conducted for the Assistant Secretary . 
Commenters interpreted this as allowing 
for the: use of contract researchers and 
felt strongly that contracting was not 
desirable or effective in hastening 
petition reviews If contract research, is 
to be allowed, provision was requested 
to enable petitioners to be fully 
informed about the contracting process 
Commenters also asked to allow 
petitioners to decline to be reviewed by 
contractors, and to have the right to 
challenge the credentials of contract 
researchers.

R esponse: No change is necessary in 
this section. While the Department has 
the obligation to perform its review 
using qualified personnel, it is not 
obligated to allow petitioners to 
determine the personnel reviewing 
petitions, whether under contract or not 
Contracting can play a useful role in 
expanding the Department’s resources 
and providing flexibility, thereby 
facilitating ami: expediting the review of 
petitions. Furthermore, contracting is 
used only for research purposes. 
Evaluation and determinations of 
whether a petitioner meets the 
mandatory criteria for acknowledgment 
are only carried out by Departmental 
staff.
Section 83.10(d)

Comments: Some commenters 
approved of the change this section 
makes from *basing priority of 
consideration on the date of submission 
of the letter of intent to the order in 
which petitions are ready for active 
consideration. Others opposed it as 
unfair or subject to manipulation.

R esponse: The Department’s  position 
is that the revised priority register is the 
most equitable approach. In the past, 
petitions which were ready for active 
consideration but had low priority 
numbers based on the initial letter of 
intent were “bumped” by petitions 
completed much later but with a higher 
priority number. This wait and
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uncertainty is detrimental to the 
petitioning and review process.
Section 83.10(e)

Comments: Commenters generally 
approved of the addition of this section, 
which provides for a limited, speedy 
review of petitions which cannot, upon 
examination, meet the requirements of 
certain acknowledgment criteria. The 
primary concern was whether sufficient 
review and due process would be 
accorded.

R esponse: The section requires clear 
evidence, apparent on a preliminary 
review, that one of the three named 
criteria are not met. The section 
provides that, absent such clear 
evidence, the petition will be reviewed 
under the regular process. This limited 
evaluation will only occur after the 
petitioner has had the opportunity to 
respond to the technical assistance 
review. A proposed finding under this 
section would still be subject to the 
comment process before a final 
determination was issued. The 
petitioner would also have the 
opportunity to request reconsideration 
under §83.11.
Section 83.10(f)

Comments: Several commenters were 
concerned that this section did not give 
the petitioner sufficient information 
about which personnel were responsible 
for the reviewing of their petition.

R esponse: The language in this 
section has been modified to make clear 
that the petitioner will be notified of the 
personnel actually conducting the 
review of their petition, as well as the 
supervisor in charge of the review.
Section 83.10(g)

Comments: Many commenters 
objected to the fact that while the 
Assistant Secretary can suspend review 
of a petition under provisions of this 
section, petitioners do not have the right 
to withdraw their petition or suspend its 
consideration. Some commenters 
suggested that the section should at 
least specify that the Assistant Secretary 
will consider such requests from a 
petitioner. Several commenters objected 
to the prohibition against withdrawal of 
a petition once active consideration was 
begun.

R esponse: While the present section 
does not prohibit consideration of 
petitioner requests for suspension of 
consideration, language has been added 
to specify that the Assistant Secretary 
will consider such requests.

The requirement for the Department 
to complete the review of any petition 
upon which work has begun has been 
retained. This is because of the

considerable staff time and resources 
committed to a petition review which 
are wasted if the petition is 
subsequently withdrawn. Petitioners * 
will have ample time to withdraw 
before active consideration is begun. 
They also will receive extensive 
preliminary review and advice 
concerning their petition. In addition, if 
petitioners could choose to withdraw 
solely because they anticipated a 
negative finding, this would create 
numerous administrative difficulties 
which would, in turn, slow down the 
reviewing process.
Section 83.10(h)

Comments: Two commentera 
requested that the language in this 
section describing the requirements for 
the Assistant Secretary’s report to 
accompany the proposed finding be 
expanded to require that the bases for 
the decision be made clear.

R esponse: The current language calls 
for the report to summarize the 
“evidence and reasoning” for the 
proposed decision. Revised language 
has been added to further insure that the 
report provides a detailed discussion, of 
the basis for the decision.

In addition, language has been added 
in a new section, § 83.10(j), to provide 
access to all records used in the finding, 
as well as for technical advice 
concerning the bases for the decision. 
Further, provision has been made for a 
formal meeting on the proposed finding 
which would be transcribed. This will 
allow a thorough exploration of the 
bases for the proposed finding which 
will be on the record, as Well as an 
exchange of views and information 
between thé Bureau, the petitioner and 
any interested parties. These changes 
accord with the Department’s view that 
a proposed finding is a proposal subject 
to change based on additional analyses 
and evidence. Since new data and 
analysis may affect the conclusions 
proposed in the finding, it is important 
to make the petitioner clearly aware of 
the evidence and reasoning behind the 
proposed decision.
Section 83.10(i)

Comments: Several commenters 
observed that, based on experience to 
date, the 120-day response period, even 
with a potential 120-day extension, is 
greatly insufficient. Given the 
limitations of petitioner resources and 
the extent and complexity of the 
documentation usually involved, they 
felt that additional time was needed to 
prepare an adequate response.

R esponse: The Department agrees 
with these conclusions. The time 
periods in this section have been

lengthened to provide for an initial 180- 
day response period and for an 
extension of up to an additional 180 
days at the discretion of the Assistant 
Secretary. In addition, for consistency 
with other sections, the language of the 
section has been modified to make clear 
that comments to the Assistant 
Secretary may address any aspect of the 
proposed finding, not simply the 
“evidence relied upon”, as the section 
currently provides.
Section 83.10(k)

Comments: Five commenters stated 
that the 60-day period for petitioners to 
respond to the comments of interested 
parties regarding a proposed finding 
was insufficient.

R esponse: The section allows for an 
extension of the 60-day period if 
warranted by the extent and nature of 
the comments. No limits are placed on. 
this extension. We feel that th is ' 
provision is adequate to address the 
needs of petitioners who may need 
additional time to address comments of 
any nature from third parties.

Comments: Two uommenters 
requested that interested parties be 
allowed an opportunity to respond in 
turn to petitioner’s comments on their 
submissions.

R esponse: Because the purpose of the 
response period is to address the 
proposed finding, there is no reason to 
provide for an extended exchange of 
comments between parties. However, 
because of the importance of the 
acknowledgment decision to petitioning 
groups and their future existence, 
opportunity is provided for petitioners 
to comment both on the proposed 
finding and on any comments received 
from other parties.
Section 83.10(1)

C larification: Language has been 
added to this section to make it clear 
that the Assistant Secretary’s research 
for the purpose of analyzing the petition 
and obtaining information concerning 
the petitioner’s status, which is stated in 
§ 83.10(a), extends through the period 
for preparation of a final determination.

Language has also been added to 
make it explicit that the Assistant 
Secretary may request that a petitioner 
or third party supplement or support 
their comments on a proposed finding 
with additional information and 
explanation. Comments on proposed 
findings are sometimes submitted 
without adequate supporting 
documentation or explanation. The 
absence of this information makes 
evaluation of the comments and 
preparation of the final determination 
difficult. These supplementary
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submissions would not be required and 
would not require additional research 
on the part of the petitioner or 
commenting party. These revisions do 
not provide for a reopening of the 
response period and would not allow 
for the consideration of unsolicited 
comments submitted after the close of 
the response period.

Section 83.10(m)

Revisions: This paragraph, numbered 
83.10(1} in the proposed revised 
regulations, has been combined with the 
initial sentence in § 83.10(m) (as 
renumbered in the proposed revised 
regulations), and designated together as 
§ 83.10(m). The other paragraphs from 
§ 83.10(m) (as renumbered), have been 
redesignated as separate sections.

Sections 83.10 (o) and" (p) (Renumbered1, 
Formerly 83.9(m)(2))

Comments: Twenty comments were 
received on this section and the related 
section, § 83.3(f). These sections set 
forth the prohibition against 
repetitioning by groups denied 
acknowledgment under the existing 
regulations. The present regulations are 
silent on the question of repetitioning. 
All but one of the commenters opposed 
this change in the regulations. The 
primary objections were that 
undiscovered evidence which might 
change the outcome of decisions could 
come to light in the future. There was 
also some concern that petitions could 
be denied because the petitioner’s 
research was inadequate.

Some felt that proposed changes in 
the regulations might affect the outcome 
if a petition, decided under the existing 
regulations was reevaluated under the 
revised rules. These commenters 
wanted the revised reconsideration 
process made available to petitioners 
denied in the past under the present 
regulations.

Response: The Department’s position 
is that there should be an eventual end 
to the present administrative process. 
Those petitioners who were denied 
went through- several stages of review 
with multiple opportunities to develop 
and submit evidence. Allowing s u r l y  

groups to return to the process with new 
evidence would burden the process for 
the numerous remaining petitioners.
The changes in the regulations are not 
so fundamental* that they can be 
expected to result in different outcomes 
for cases previously decided. Denied 
petitioners still have the opportunity to 
seek legislative recognition if substantial 
new evidence develops.

Section 83.11 Independent Review, 
R econsideration and Final Action

Introduction: This section has been 
reorganized to clarify the steps in the 
process and to group together as far as 
possible the actions required of each 
party. This section was formerly 
numbered § 83.10. To better reflect the 
nature of this process, the words 
“Independent Review’* have been added 
to the title of the section.

General Comments: Many 
commenters supported the provision for 
review of reconsideration requests by an 
independent body. Some commenters 
objected to review by the EBIA, however, 
stating incorrectly that: it was part of the 
Bureau of Indian Affairs. Other 
commenters felt that a review body 
outside of the Department would 
provide the fairest, most independent 
review.

Commenters also questioned whether 
the IB LA has the technical expertise 
necessary to adequately review 
acknowledgment decisions. These 
observers requested that an ad hoc, 
independent panel of professionals be 
utilized to review-appeals.

Response: The IBIA is an independent 
administrative review body within the 
Department. Its decisions are not 
reviewable by agency officials. The 
Department does not believe that an 
independent panel of experts would be 
an appropriate body to make the actual 
decision for the Secretary whether to 
request reconsideration.

The proposed revised regulations 
included general provisions intended to 
address the need for technical input and 
advice to the IBIA. Section 83.11(e)(4) 
provides for a hearing before an 
administrative law judge and 
§ 88.11(e)(3) provides for technical 
comment by the Bureau at the Board’s 
request, although the Bureau is not 
otherwise involved in the independent 
review process. However, we believe 
there is some merit to the concern 
whether adequate provision has been 
made to address technical aspects of 
acknowledgment decisions in the 
independent review process as set forth 
in the proposed revised regulations. 
Therefore, the language of §83.11 (e)(3) 
has been modified to allow the Board to 
obtain independent expert comment if it 
deems this appropriate. Additional 
language has been added to § 83.11(e)(4) 
to strengthen the role of the 
discretionary hearing before an 
administrative law judge provided for in 
this paragraph.

Comments: Many commenters 
objected: to the additional grounds for 
reconsideration set forth in 
§ 83.11(d)(4). This paragraph provides

that alternative interpretations of 
evidence; not previously reviewed, may 
be considered;. Commenters interpreted 
this solely in terms of allowing reversal 
of positive acknowledgment decisions. 
One commenter approved of the 
additional grounds but questioned the 
competence of the IBIA to utilize them 
because of its lack of technical 
expertise. Another commenter wanted 
this provision limited to expert opinion, 
with legal opinions barred with regard 
to this specific ground for 
reconsideration.

ResponserThe additional grounds are 
neutral. They allow equally for a 
positive or a negative decision to be 
vacated and returned to the Assistant 
Secretary for reconsideration on the 
basis that the interpretation used was 
incorrect1 or that there are valid, credible 
alternative interpretations of the 
evidence; We believe these additional 
grounds further guarantee fairness and 
flexibility appropriate to the complexity 
of these decisions. We do not believe it 
would be practical or appropriate to 
attempt to limit in advance the kinds of 
alternative interpretations offered for 
consideration.

Comment: Some commenters wanted 
to omit all but the “new evidence” 
grounds for reconsideration. Others 
objected to any opportunity to present 
new evidence at all, on the grounds that 
“due diligence” to develop such 
evidence should have been exercised by 
the petitioner, who has the burden of 
proof under the regulations.

Response: The administrative process 
is predicated on providing a maximum 
opportunity to develop and provide 
evidence, as well as further analysis of 
existing evidence, free of as many 
procedural technicalities as possible.
We believe this opportunity should 
extend to the reconsideration process. In 
addition, as the response to the previous 
set of comments indicates, we believe 
that the most thorough and equitable 
process requires consideration of more 
than just new evidence.

Comments: Two commenters objected 
to the provisions of §83» 11 (e)(8) calling 
for the Assistant Secretary to designate 
the portions of the record to be sent to 
the IBIA. They felt that this would allow 
withholding of vital documents or 
manipulation' of the decision.

Response: The section makes explicit 
that the entire record is available to the 
Board. The limited initial transmission 
is called for because of the extensive 
nature of the record, which often runs 
in excess of 20,000 pages. Thus, it is 
merely a convenience for the initial 
stages of the process of considering 
requests for reconsideration. The filings 
of petitioners and interested parties will
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require, in all likelihood, an 
examination of meg# of the record.

Comment: Several commenters 
pointed out that there was no provision 
for petitioners or interested parties to 
comment on materials submitted to the 
Secretary which result in a request for 
reconsideration under based on grounds 
other than those in § 83.11(d)(l—4). One 
commenter wanted all parties to have an 
opportunity to comment before the 
Secretary made a decision whether to 
request reconsideration.

R esponse: We believe there is merit in 
having an opportunity to comment in 
such circumstances, parallel to that 
provided in the review by the IBIA. We 
also agree that it is most appropriate 
that such comments be received before 
the decision is made by the Secretary. 
Therefore, provision has been made for 
submission to the Secretary of 
comments on requests for the Secretary 
to ask the Assistant Secretary to 
reconsider the determination. Where 
comments are from interested parties, 
provision has been made for a reply by 
the petitioner. The revised language 
establishes timeframes for receipt of 
comment.

Revision: To simplify the 
reconsideration process, it has been 
reorganized to provide that requests for 
reconsideration be made directly to the 
Board. The initial determination of the 
nature of the request is a straightforward 
one that can be more quickly made by 
the Board.

As another means of simplifying the 
reconsideration process, the Secretary 
will only review requests for 
reconsideration made on other than the 
four basic grounds set forth in § 83.11(b) 
if the Board does not remand the 
determination to the Assistant Secretary 
on one or more of the basic grounds.
The Assistant Secretary, in the event of 
a remand, would be authorized to also 
consider any other grounds alleged for 
reconsideration besides the four basic 
ones.

Comments: One commenter wanted 
all parties to have an opportunity to 
comment on any technical comments 
provided by the Bureau under 
§ 83.11(e)(3).

R esponse: It is not necessary to 
provide for such a comment 
opportunity. The Bureau under the 
regulations does not participate as an 
active party opposing or supporting the 
submissions of petitioner or interested 
parties or defending the determination. 
It is intended only that the Board have 
the opportunity to obtain the technical 
comment that it may need to make its 
decision. Further, the Board has 
authority under § 83.11(e)(2) to allow 
the active participants to respond to

such technical comments if it deems 
this necessary and appropriate.
Section 83.12 Im plem entation o f  
D ecisions
Section 83.12(a)

Comments: Several commenters 
objected to the change made in this 
section identifying tribes acknowledged 
through this process as “historic” tribes. 
The commenters objected to the 
distinction that has been made by the 
Department for many years between 
historical tribes and other organized 
Indian communities. The political 
authority of historical tribes is derived 
from aboriginal sovereignty because 
they have existed historically as distinct 
tribes since first acknowledgment. In 
contrast, the political authority of other 
organized Indian communities is 
considered to be based solely on powers 
derived from Federal statutes.

R esponse: This language is included 
to make clear that tribes acknowledged 
through the process are historical tribes 
by virtue of the requirements of the 
regulations. Removing the language 
would serve no purpose in resolving 
current objections to the distinction 
between historic tribes and other 
organized Indian communities.

The language of this section has been 
edited to state more directly that tribes 
acknowledged through this process are 
historic tribes and to clarify that all 
federally recognized tribes are 
considered to have a govemment-to- 
govemment relationship with the 
United States.
Section 83.12(b)

Comments: Several commenters 
approved of the limitations prescribed 
by this section on the base membership 
roll of a newly acknowledged tribe. 
Others considered the limitation an 
infringement on tribal sovereignty.

R esponse: The provision was 
included to clearly define tribal 
membership prior to acknowledgment.
It was also included so that membership 
for purposes of Federal funding cannot 
later be so greatly expanded that the 
petitioner becomes, in effect, a different 
group than the one acknowledged. The 
acknowledgment decision rests on a 
determination that members of the 
petitioner form a cohesive social 
community and exercise tribal political 
influence. If the membership after 
acknowledgment expands so 
substantially that it changes the 
character of the group, then the validity 
of the acknowledgment decision may 
become questionable. The language of 
this section does allow for the addition 
to the base roll of these individuals who

are politically and socially part of the 
tribe and who meet its membership 
requirements.
Section 83.13 Inform ation Collection

Comment: Only one comment was 
received which concern the burden of 
work stated in the information 
collection statement This commenter 
felt that the actual burden was much 
higher than the stated one.

R esponse: The Department does not 
agree that the stated burden is 
unrealistic, if the research is focused on 
the information actually needed to 
demonstrate tribal existence. 
Considerable scarce research resources 
are wasted on materials which are not 
relevant to the criteria. The stated 
burden hours have been reduced, to 
reflect the revisions in the criteria and 
their application to petitioners which 
can demonstrate tribal continuity with 
previously acknowledged tribes. The 
reduction also reflects correction of an 
error in calculating the number of 
genealogical forms which need to be 
filled out for a petition. The explanation 
of the purpose of the information 
collection has been revised slightly to 
more clearly reflect all seven of the 
criteria in section 83.7(a-g).
III. Findings and Certifications

The Department has certified to the 
Office of Management and Budget 
(OMB) that these final regulations meet 
the applicable standards provided in 
Sections 2(a) and 2(b)(2) of Executive 
Order 12778. These regulations have no 
preemptive or retroactive effect. A major 
purpose of the revisions has been to 
address the clarity of language and 
general draftsmanship of the 
regulations. Major efforts have been 
made to reduce the burden on 
petitioners.

This rule has been reviewed under 
Executive Order 12866. In accordance 
with E .0 .12630, the Department has 
determined that this rule does not have 
significant takings implications.

The Department has determined that 
this rule does not have significant 
federalism effects on States. This rule 
concerns the establishment by the 
Federal Government of a govemment-to- 
govemment relationship between the 
United States and Indian tribes not 
presently accorded that relationship. It 
does not affect State laws or powers, but 
may change the extent of their exercise 
or applicability to a tribe which 
becomes federally acknowledged. Costs 
or burdens to the States would not be 
significantly increased. Provision is 
made for State comment during the 
review of petitions for acknowledgment.
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The Department has determined that 
this rulemaking does not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment and that no detailed 
statement is required pursuant to the 
National Environmental Policy Act of 
1969.

The information collection 
requirements contained in § 83.7 have 
been approved by the Office of 
Management and Budget (OMB) under 
44 U.S.C. 3501 et seq. and assigned 
clearance number OMB 1076-0104.

The primary author of this document 
is George Roth, Cultural Anthropologist, 
Branch of Acknowledgment and 
Research, Bureau of Indian Affairs.
List o f Subjects in  25  C F R  P a rt 83

Administrative practice and 
procedure, Indians-tribal government.

For die reasons set out in the 
preamble, Title 25, Chapter 1 of the 
Code of Federal Regulations is amended 
by revising part 83 to read as follows:

PART 83—PROCEDURES FOR 
ESTABLISHING THAT AN AMERICAN 
INDIAN GROUP EXISTS AS AN INDIAN 
TRIBE
-Sec. ' -
83.1 Definitions.
83.2 Purpose.
83.3 Scope.
83.4 Filing a letter of intent.
83.5 Duties of the Department.
83.6 General provisions for the documented 

petition.
83.7 Mandatory criteria for Federal 

acknowledgment.
83.8 Previous Federal acknowledgment
83.9 Notice of receipt of a  petition.
83.10 Processing of the documented 

petition.
83.11 Independent review, reconsideration 

and final action.
83.12 Implementation of decisions.
83.13 Information collection.

Authority: 5 U.S.C. 301; 25 U.S.C. 2 and 9;
43 U.S.C. 1457; and 209 Departmental 
Manual 8.

§83.1 Definitions.
As used in this part:
Area Office means a Bureau of Indian 

Affairs Area Office.
Assistant Secretary means the 

Assistant Secretary—Indian Affairs, or 
that officer’s authorized representative.

Autonomous means the exercise of 
political influence or authority 
independent of the control of any other 
Indian governing entity. Autonomous 
must be understood in the context of the 
history, geography, culture and social 
organization of the petitioning group.

Board means the Interior Board of 
Indian Appeals.

Bureau means the Bureau of Indian  
Affairs.

Community means any group of 
people which can demonstrate that 
consistent interactions and significant 
social relationships exist within its 
membership and that its members are 
differentiated from and identified as 
distinct from nonmembers. Community 
must be understood in the context of the 
history, geography, culture and social 
organization of the group.

Continental United States means the 
contiguous 48 states and Alaska.

Continuously or continuous means 
extending from first sustained contact 
with non-Indians throughout the 
group’s history to the present 
substantially without interruption.

Department means the Department of 
the Interior.

Documented petition means the 
detailed arguments made by a petitioner 
to substantiate its claim to continuous 
existence as an Indian tribe, together 
with the factual exposition and all 
documentary evidence necessary to 
demonstrate that these arguments 
address the mandatory criteria in 
§ 83.7(a) through (g).

Historically, historical or history 
means dating from first sustained 
contact with non-Indians.

Indian group or group means any 
Indian or Alaska Native aggregation 
within the continental United States 
that the Secretary of the Interior does 
not acknowledge to be an Indian tribe.

Indian tribe, also referred to herein as 
tribe, means any Indian or Alaska 
Native tribe, band, pueblo, village, or 
community within the continental 
United States that the Secretary of the 
Interior presently acknowledges to exist 
as an.Indian tribe.

Indigenous means native to the 
continental United States in that at least 
part of the petitioner’s territory at the 
time of sustained contact extended into 
what is now the continental United 
States.

Informed party means any person or 
organization, other than an interested 
party, who requests an opportunity to 
submit comments or evidence or to be 
kept informed of general actions 
regarding a specific petitioner.

Interested party means any person, 
organization or other entity who can 
establish a legal, factual or property 
interest in an acknowledgment 
determination and who requests an 
opportunity to submit comments or 
evidence or to be kept informed of 
general actions regarding a specific 
petitioner. “Interested party” includes 
the governor and attorney general of the 
state in which a petitioner is located, 
and may include, but is not limited to, 
local governmental units, and any 
recognized Indian tribes and

unrecognized Indian groups that might 
be affected by an acknowledgment 
determination.

Letter of intent means an 
undocumented letter or resolution by 
which an Indian group requests Federal 
acknowledgment as an Indian tribe and 
expresses its intent to submit a 
documented petition.

Member o f  an Indian group means an 
individual who is recognized by an 
Indian group as meeting its membership 
criteria and who consents to being listed 
as a member of that group.

Member of an Indian tribe means an 
individual who meets the membership 
requirements of the tribe as set forth in 
its governing document or, absent such 
a document, has been recognized as a 
member collectively by those persons 
comprising the tribal governing body, 
and has consistently maintained tribal 
relations with the tribe or is listed on 
the tribal rolls of that tribe as a member, 
if such rolls are kept.

Petitioner means any entity that has 
submitted a letter of intent to the 
Secretary requesting acknowledgment 
that it is an Indian tribe.

Political influence or authority means 
a tribal council, leadership, internal 
process or other mechanism which the 
group has used as a means of 
influencing or controlling the behavior 
of its members in significant respects, 
and/or making decisions for the group 
which substantially affect its members, 
and/or representing the group in dealing 
with outsiders in matters of 
consequence. This process is to be 
understood in the context of the history, 
culture and social organization of the 
group.

Previous Federal acknowledgment 
means action by the Federal governm ent 
clearly premised on identification of a 
tribal political entity and indicating 
clearly the recognition of a relationship 
between that entity and the United 
States.

Secretary means the Secretary of the 
Interior or that officer’s authorized 
representative.

Sustained contact means the period of 
earliest sustained non-Indian settlement 
and/or governmental presence in the 
local area in which the historical tribe 
or tribes from which the petitioner 
descends was located historically.

Tribal relations means participation 
by an individual in a political and social 
relationship with an Indian tribe.

Tribal roll, for purposes of these 
regulations, means a list exclusively of 
those individuals who have been 
determined by the tribe to meet the 
tribe’s membership requirements as set 
forth in its governing document. In the 
absence of such a document, a tribal roll
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means a list of those recognized as 
members by the tribe’s governing body.
In either case, those individuals on a 
tribal roll must have affirmatively 
demonstrated consent to being listed as 
members.

§83.2 Purpose.
The purpose of this part is to establish 

a departmental procedure and policy for 
acknowledging that certain American 
Indian groups exist as tribes. 
Acknowledgment of tribal existence by 
the Department is a prerequisite to the 
protection, services, and benefits of the 
Federal government available to Indian 
tribes by virtue of their status as tribes. 
Acknowledgment shall also mean that 
the tribe is entitled to the immunities 
and privileges available to other 
federally acknowledged Indian tribes by 
virtue of their govemment-to- 
govemment relationship with the 
United States as well as the 
responsibilities, powers, limitations and 
obligations of such tribes. 
Acknowledgment shall subject the 
Indian tribe to the same authority of 
Congress and the United States to which 
other federally acknowledged tribes are 
subjected.

§ 83.3 Scope.
(a) This part applies only to those

American Indian groups indigenous to 
the continental United States which are 
not currently acknowledged as Indian 
tribes by the Department. It is intended 
to apply to groups that can establish a 
substantially continuous tribal existence 
and which have functioned as 
autonomous entities throughout history 
until the present. *

(b) Indian tribes, organized bands, 
pueblos, Alaska Native villages, or 
communities which are already 
acknowledged as such and are receiving 
services from the Bureau of Indian 
Affairs may not be reviewed under the 
procedures established by these 
regulations.

(c) Associations, organizations, 
corporations dr groups of any character 
that have been formed in recent times 
may not be acknowledged under these 
regulations. The fact that a group that 
meets the criteria in § 83.7 (a) through
(g) has recently incorporated or 
otherwise formalized its existing 
autonomous political process will be 
viewed as a change in form and have no 
bearing on the Assistant Secretary’s 
final decision.

(d) Splinter groups, political factions, 
communities or groups of any character 
that separate from the main body of a 
currently acknowledged tribe may not 
be acknowledged under these 
regulations. However, groups that can

establish clearly that they have . 
functioned throughout history until the 
present as an autonomous tribal entity 
may be acknowledged under this part, 
even though they have been regarded by 
some as part of or have been associated 
in some manner with an acknowledged 
North American Indian tribe.

(e) Further, groups which are, or the 
members of which are, subject to 
congressional legislation terminating or 
forbidding the Federal relationship may 
not be acknowledged under this part.

(f) Finally, groups that previously 
petitioned and were denied Federal 
acknowledgment under these 
regulations or under previous 
regulations in part 83 of this title, may 
not be acknowledged under these 
regulations. This includes reorganized 
or reconstituted petitioners previously 
denied, or splinter groups, spin-offs, or 
component groups of any type that were 
once part of petitioners previously 
denied.

(g) Indian groups whose documented 
petitions are under active consideration 
at the effective date of these revised 
regulations may choose to complete 
their petitioning process either under 
these regulations or under the previous 
acknowledgment regulations in part 83 
of this title. This choice must be made 
by April 26,1994. This option shall 
apply to any petition for which a 
determination is not final and effective. 
Such petitioners may request a 
suspension of consideration under
§ 83.10(g) of not more than 180 days in 
order to provide additional information 
or argument.

§ 83.4 Filing a letter of in ten t
(a) Any Indian group in the 

continental United States that believes it 
should be acknowledged as an Indian 
tribe and that it can satisfy the criteria 
in § 83.7 may submit a letter of intent.

(b) Letters of intent requesting 
acknowledgment that an Indian group 
exists as an Indian tribe shall be filed 
with the Assistant Secretary—Indian 
Affairs, Department of the Interior, 1849 
C Street, NW., Washington, DC 20240. 
Attention: Branch of Acknowledgment 
and Research, Mail Stop 2611—MIB. A 
letter of intent may be filed in advance 
of, or at the same time as, a group’s 
documented petition.

(c) A letter of intent must be 
produced, dated and signed by the 
governing body of an Indian group and 
submitted to the Assistant Secretary.

§ 83.5 Duties of the Department.
(a) The Department shall publish in 

the Federal Register, no less frequently 
than every three years, a list of all 
Indian tribes entitled to receive services

from the Bureau by virtue of their status 
as Indian tribes. The fist may be 
published more frequently, if the 
Assistant Secretary deems it necessary.

(b) The Assistant Secretary shall make 
available revised and expanded 
guidelines for the preparation of 
documented petitions by September 23, 
1994. These guidelines will include an 
explanation of the criteria and other 
provisions of the regulations, a 
discussion of the types of evidence 
which may be used to demonstrate 
particular criteria or other provisions of 
the regulations, and general suggestions 
and guidelines on how and where to 
conduct research. The guidelines may 
be supplemented or updated as 
necessary. The Department’s example of 
a documented petition format, while 
preferable, shall not preclude the use of 
any other format.

(c) The Department shall, upon 
request, provide petitioners with 
suggestions and advice regarding 
preparation of the documented petition. 
The Department shall not be responsible 
for the actual research on behalf of the 
petitioner.

(d) Any notice which by the terms of 
these regulations must be published in 
the Federal Register, shall also be 
mailed to the petitioner, the governor of 
the state where the group is located, and 
to other interested parties.

(e) After an Indian group has filed a 
letter of intent requesting Federal 
acknowledgment as an Indian tribe and 
until that group has actually submitted 
a documented petition, the Assistant 
Secretary may contact the group 
periodically mid request clarification, in 
writing, of its intent to continue with 
the petitioning process.

(f) All petitioners under active 
consideration shall be notified, by April 
16,1994 of the opportunity under
§ 83.3(g) to choose whether to complete 
their petitioning process under the 
provisions of these revised regulations 
or the previous regulations as 
published, on September 5,1978, at 43 
FR 39361.

(g) All other groups that have 
submitted documented petitions or 
letters of intent shall be notified of and 
provided with a copy of these 
regulations by July 25,1994.

§ 83.6 General provisions for the 
documented petition.

(a) The documented petition may be 
in any readable form that contains 
detailed, specific evidence in support of 
a request to the Secretary to 
acknowledge tribal existence.
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(b) The documented petition must 
include a certification, signed and dated 
by members of the group’s governing 
body, stating that it is the group’s 
official documented petition.

(c) A petitioner must satisfy all of the 
criteria in paragraphs (a) through (g) of 
§ 83.7 in order for tribal existence to be 
acknowledged. Therefore, the 
documented petition must include 
thorough explanations and supporting 
documentation in response to all of the 
criteria. The definitions in § 83.1 are an 
integral part of the regulations, and the 
criteria should be read carefully together 
with these definitions.

(d) A petitioner may be denied 
acknowledgment if the evidence 
available demonstrates that it does not 
meet one or more criteria. A petitioner 
may also be denied if there is 
insufficient evidence that it meets one 
or more' of the criteria. A criterion shall 
be considered met if the available 
evidence establishes a reasonable 
likelihood of the validity of the facts 
relating to that criterion. Conclusive 
proof of the facts relating to a criterion 
shall not be required in order for the 
criterion to be considered met.

(e) Evaluation of petitions shall take 
into account historical situations and 
time periods for which evidence is 
demonstrably limited or not available. 
The limitations inherent in 
demonstrating the historical existence of 
community and political influence or 
authority shall also be taken into 
account. Existence of community and 
political influence or authority shall be 
demonstrated on a substantially 
continuous basis, but this 
demonstration does not require meeting 
these criteria at every point in time. 
Fluctuations in tribal activity during 
various years shall not in themselves be 
a cause for denial of acknowledgment 
under these criteria.

(f) The criteria in § 83.7 (a) through (g) 
shall be interpreted as applying to tribes 
or groups that have historically 
combined and functioned as a single 
autonomous political entity.

(g) The specific forms of evidence 
stated in the criteria in § 83.7 (a) 
through (c) and § 83.7(e) are not 
mandatory requirements. The criteria 
may be met alternatively by any suitable 
evidence that demonstrates that the 
petitioner meets the requirements of the 
criterion statement and related 
definitions.

§ 83.7 Mandatory criteria for Federal 
acknowledgment

The mandatory criteria are:
(a) The petitioner has been identified 

as an American Indian entity on a 
substantially continuous basis since

1900. Evidence that the group’s 
character as an Indian entity has from 
time to time been denied shall not be 
considered to be conclusive evidence 
that this criterion has no£ been met. 
Evidence to be relied upon in 
determining a group’s Indian identity 
may include one or a combination*of the 
following, as well as other evidence of 
identification by other than the 
petitioner itself or its members.

(1) Identification as an Indian entity 
by Federal authorities.

(2) Relationships with State 
governments based on identification of 
the group as Indian.

(3) Dealings with a county, parish, or 
other local government in a relationship 
based on the group’s Indian identity.

(4) Identification as an Indian entity 
by anthropologists, historians, and/or 
other scholars.

(5) Identification as an Indian entity 
in newspapers and books.

(6) Identification as an Indian entity 
in relationships with Indian tribes or 
with national, regional, or state Indian 
organizations.

(b) A predominant portion of the 
petitioning group comprises a distinct 
community and has existed as a 
community from historical times until 
the present.

(1) This criterion may be 
demonstrated by some combination of 
the following evidence and/or other 
evidence that the petitioner meets the 
definition of community set forth in 
§83.1:

(i) Significant rates of marriage within 
the group, and/or, as may be culturally 
required, patterned out-marriages with 
other Indian populations.

(ii) Significant social relationships 
connecting individual members.

(iii) Significant rates of informal 
social interaction which exist broadly 
among the members of a group.

(iv) A significant degree of shared or 
cooperative labor or other economic 
activity among the membership.

(v) Evidence of strong patterns of 
discrimination or other social 
distinctions by non-members.

(vi) Shared sacred or secular ritual 
activity encompassing most of the 
group.

(vii) Cultural patterns shared among a 
significant portion of the group that are 
different from those of the non-Indian 
populations with whom it interacts. 
These patterns must function as more 
than a symbolic identification of the 
group as Indian. They may include, but 
are not limited to, language, kinship 
organization, or religious beliefs and 
practices.

(viii) The persistence of a named, 
collective Indian identity continuously

over a period of more than 50 years, 
notwithstanding changes in name.

(ix) A demonstration of historical 
political influence under the criterion in 
§ 83.7(c) shall be evidence for 
demonstrating historical community.

(2) A petitioner shall be considered to 
have provided sufficient evidence of 
community at a given point in time if 
evidence is provided to demonstrate any 
one of the following:

(i) More than 50 percent of the 
members reside in a geographical area 
exclusively or almost exclusively 
composed of members of the group, and 
the balance of the group maintains 
consistent interaction with some 
members of the community;

(ii) At least 50 percent of the 
marriages in the group are between 
members of the group;

(iii) At least 50 percent of the group 
members maintain distinct cultural 
patterns such as, but not limited,to, 
language, kinship organization, or 
religious beliefs and practices;

(iv) There are distinct community 
social institutions encompassing most of 
the members, such as kinship 
organizations, formal or informal 
economic cooperation, or religious 
organizations; or

(v) The group has met the criterion in 
§ 83.7(c) using evidence described in
§ 83.7(c)(2).

(c) The petitioner has maintained 
political influence or authority over its 
members as an autonomous entity from 
historical times until the present.

(1) This criterion may be 
demonstrated by some combination of 
the-evidence listed below and/or by 
other evidence that the petitioner meets 
the definition of political influence or 
authority in § 83.1.

(1) The group is able to mobilize 
significant numbers of members and 
significant resources from its members 
for group purposes.

(ii) Most of the membership considers 
issues acted upon or actions taken by 
group leaders or governing bodies to be 
of importance.

(iii) There is widespread knowledge, 
communication and involvement in 
political processes by most of the 
group’s members.

(iv) The group meets the criterion in 
§ 83.7(b) at more than a minimal level.

(v) There are internal conflicts which 
show controversy over valued group 
goals, properties, policies, processes 
and/or decisions.

(2) A petitioning group shall be 
considered to have provided sufficient 
evidence to demonstrate the exercise of 
political influence or authority at a 
given point in time by demonstrating
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that group leaders and/or other 
mechanisms exist or existed which:

(i) Allocate group resources such as 
land, residence rights and the like on a 
consistent basis.

(ii) Settle disputes between members 
or subgroups by mediation or other 
means on a regular basis;

(iii) Exert strong influence on the 
behavior of individual members, such as 
the establishment or maintenance of 
norms and the enforcement of sanctions 
to direct or control behavior;

(iv) Organize or influence economic 
subsistence activities among the 
members, including shared or 
cooperative labor.

(3) A group that has met the 
requirements in paragraph 83.7(b)(2) at 
a given point in time shall be 
considered to have» provided sufficient 
evidence to meet this criterion at that 
point in time.

(d) A copy of the group’s present 
governing document including its 
membership criteria. In the absence of a 
written document, the petitioner must 
provide a statement describing in hill its 
membership criteria and current 
governing procedures.

(e) The petitioner’s membership 
consists of individuals who descend 
from a historical Indian tribe or from 
historical Indian tribes which combined 
and functioned as a single autonomous 
political entity.

(1) Evidence acceptable to the 
Secretary which can be used for this 
purpose includes but is not limited to:

(i) Rolls prepared by the Secretary on 
a descendancy basis for purposes of 
distributing claims money, providing * 
allotments, or other purposes;

(ii) State, Federal, or other official 
records or evidence identifying present 
members or ancestors of present 
members as being descendants of a 
historical tribe or tribes that combined 
and functioned as a single autonomous 
political entity.

(iii) Church, school, and other similar 
enrollment records identifying present 
members or ancestors of present 
members as being descendants of a 
historical tribe or tribes that combined 
and functioned as a single autonomous 
political entity.

(iv) Affidavits of recognition by tribal 
elders, leaders, or the tribal governing 
body identifying present members or 
ancestors of present members as being 
descendants of a historical tribe or tribes 
that combined and functioned as a 
single autonomous political entity.

(v) Other records or evidence 
identifying present members or 
ancestors of present members as being 
descendants of a historical tribe or tribes

that combined and functioned as a 
single autonomous political entity.

(2) The petitioner must provide an 
official membership list, separately 
certified by thejgroup’s governing body, 
of all known current members of the 
group. This list must include each 
member’s full name (including maiden 
name), date of birth, and current 
residential address. The petitioner must 
also provide a copy of each available 
former list of members based on the 
group’s own defined criteria, as well as 
a statement describing the 
circumstances surrounding the 
preparation of the current list and, 
insofar as possible, the circumstances 
surrounding the preparation of former 
lists.

(f) The membership of the petitioning 
group is composed principally of 
persons who are not members of any 
acknowledged North American Indian 
tribe. However, under certain conditions 
a petitioning group may be 
acknowledged even if its membership is 
composed principally of persons whose 
names have appeared on rolls of, or who 
have been otherwise associated with, an 
acknowledged Indian tribe. The 
conditions are that the group must 
establish that it has functioned 
throughout history until the present as
a separate and autonomous Indian tribal 
entity, that its members do not maintain 
a bilateral political relationship with the 
acknowledged tribe, and that its 
members have provided written 
confirmation of their membership in the 
petitioning group.

(g) Neither the petitioner nor its 
members are the subject of 
congressional legislation that has 
expressly terminated or forbidden the 
Federal relationship.

§ 83.8 Previous Federal acknowledgm ent
(a) Unambiguous previous Federal 

acknowledgment is acceptable evidence 
of the tribal character of a petitioner to 
the date of the last such previous 
acknowledgment. If a petitioner 
provides substantial evidence of 
unambiguous Federal acknowledgment, 
the petitioner will then only be required 
to demonstrate that it meets the 
requirements of § 83.7 to the extent 
required by this section.

(b) A determination of the adequacy 
of the evidence of previous Federal 
action acknowledging tribal status shall 
be made during the technical assistance 
review of the documented petition 
conducted pursuant to § 83.10(b). If a 
petition is awaiting active consideration 
at the time of adoption of these 
regulations, this review will be 
conducted while the petition is under 
active consideration unless the

petitioner requests in writing that this 
review be made in advance.

(c) Evidence to demonstrate previous 
Federal acknowledgment includes, but 
is not limited to:

(1) Evidence that the group has had 
treaty relations with the United States.

(2) Evidence that the group has been 
denominated a tribe by act of Congress 
or Executive Order.

(3) Evidence that the group has been 
treated by the Federal Government as 
having collective rights in tribal lands or 
funds.

(d) To be acknowledged, a petitioner 
that can demonstrate previous Federal 
acknowledgment must show that:

(1) The group meets the requirements 
of the criterion in § 83.7(a), except that 
such identification shall be 
demonstrated since the point of last 
Federal acknowledgment. The group 
must further have been identified by 
such sources as the same tribal entity 
that was previously acknowledged or as 
a portion that has evolved from that 
entity.

(2) The group meets the requirements 
of the criterion in § 83.7(b) to 
demonstrate that it comprises a distinct 
community at present However, it need 
not provide evidence to demonstrate 
existence as a community historically.

(3) The group meets the requirements 
of the criterion in § 83.7(c) to 
demonstrate that political influence or 
authority is exercised within the group 
at present. Sufficient evidence to meet 
the criterion in § 83.7(c) from the point 
of last Federal acknowledgment to the 
present may be provided by 
demonstration of substantially 
continuous historical identification, by 
authoritative, knowledgeable external 
sources, of leaders and/or a governing 
body who exercise political influence or 
authority, together with demonstration 
of one form of evidence listed in
§ 83.7(c).

(4) The group meets the requirements 
of the criteria in paragraphs 83.7 (d) 
through (g).

(5) If a petitioner which has 
demonstrated previous Federal 
acknowledgment cannot meet the 
requirements in paragraphs (d) (1) and
(3), the petitioner may demonstrate 
alternatively that it meets the 
requirements of the criteria in § 83.7 (a) 
through (c) from last Federal 
acknowledgment until the present.

§ 83.9 Notice of receipt of a petition.
(a) Within 30 days after receiving a 

letter of intent, or a documented 
petition if a letter of intent has not 
previously been received and noticed, 
the Assistant Secretary shall 
acknowledge such receipt in writing
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and shall have published within 60 days 
in the Federal Registrar a notice of such 
receipt. This notice must include the 
name, location, and mailing address of 
the petitioner and such other 
information as will identify the entity 
submitting the letter of intent or 
documented petition and the date it was 
received. This notice shall also serve to 
announce the opportunity for interested 
parties and informed parties to submit 
factual or legal arguments in support of 
or in opposition to the petitioner’s 
request for acknowledgment and/or to 
request to be kept informed of all 
general actions affecting die petition.
The notice shall also indicate where a 
copy of the letter of intent and the 
documented petition may be examined.

(b) The Assistant Secretary shall 
notify, in writing, the governor and 
attorney general of the state in which a 
petitioner is located. The Assistant 
Secretary shall also notify any 
recognized tribe and any other 
petitioner which appears to have a 
historical or present relationship with 
the petitioner or Which may otherwise 
be considered to have a potential 
interest in the acknowledgment 
determination.

(c) The Assistant Secretary shall also 
publish the notice of receipt of the letter 
of intent, or documented petition if a 
letter of intent has not been previously 
received, in a major newspaper or 
newspapers of general circulation in the 
town or city nearest to the petitioner.
The notice will include all of the 
information in paragraph (a) of this 
section. *

§ 83.10 Processing of the documented 
petition.

(a) Upon receipt of a documented 
petition, the Assistant Secretary shall 
cause a review to be conducted to 
determine whether the petitioner is 
entitled to be acknowledged as an 
Indian tribe. The review shall include 
consideration of the documented 
petition and the factual statements 
contained therein. The Assistant 
Secretary may also initiate other 
research for any purpose relative to 
analyzing die documented petition and 
obtaining additional information about 
me petitioner’s status. The Assistant 
Secretary may likewise consider any 
evidence which maybe submitted by 
mterested parties or informed1 parties.

(b) Prior to active consideration of the 
documented petition, the Assistant 
Secretary shall conduct a preliminary 
review of the petition for purposes of 
technical assistance.

(1) This technical assistance review 
does not constitute the Assistant 
Secretary’s review to determine if the

petitioner is entitled to be 
acknowledged as an Indian tribe. It is a 
preliminary review for the purpose of 
providing die petitioner an opportunity 
to supplement or revise the documented 
petition prior to active consideration. 
Insofar as possible, technical assistance 
reviews under this paragraph will be 
conducted in the order of receipt of 
documented petitions. However, 
technical assistance reviews will not 
have priority over active consideration 
of documented petitions.

(2) After the technical assistance 
review, the Assistant Secretary shall 
notify the petitioner by letter of any 
obvious deficiencies or significant 
omissions apparent in the documented 
petition ana provide the petitioner with 
an opportunity to withdraw the 
documented petition for further work or 
to submit additional information and/or 
clarification.

(3) If a petitioner’s documented 
petition claims previous Federal 
acknowledgment and/or includes 
evidence of previous Federal 
acknowledgment, the technical 
assistance review will also include a 
review to determine whether that 
evidence is sufficient to meet the 
requirements of previous Federal 
acknowledgment as defined in § 83.1.

(c) Petitioners have the option of 
responding in part nr in full to the 
technical assistance review letter or of 
requesting, in writing, that the Assistant 
Secretary proceed with the active 
consideration of the documented 
petition using the materials already 
submitted.

(1> If the petitioner requests that the 
materials submitted in response to the 
technical assistance review letter be 
again reviewed for adequacy, the 
Assistant Secretary will provide the 
additional review. However, this 
additional review will not be automatic 
and will be conducted only at the 
request of the petitioner.

(2) If the assertion of previous Federal 
acknowledgment under § 83.8 cannot be 
substantiated during the technical 
assistance review, the petitioner must 
respond by providing additional 
evidence. A petitioner claiming 
previous Federal acknowledgment who 
fails to respond to a technical assistance 
review letter under this paragraph, or 
whose response fails to establish the 
claim, shall have its documented 
petition considered on the same basis as 
documented petitions submitted by 
groups not claiming previous Federal 
acknowledgment. Petitioners that fail to 
demonstrate previous Federal 
acknowledgment after a review of 
materials submitted in response to the 
technical assistance review shall be so

notified. Such petitioners may submit 
additional materials concerning 
previous acknowledgment during the 
course of active consideration.

(d) The order of consideration of 
documented petitions shall be 
determined by the date of the Bureau’s 
notification to the petitioner that it 
considers that the documented petition 
is ready to be placed on active 
consideration. The Assistant Secretary 
shall establish and maintain a numbered 
register of documented petitions which 
have been determined ready for active 
consideration. The Assistant Secretary 
shall also maintain a numbered register 
of letters of intent or incomplete 
petitions based on the original date of 
filing with the Bureau. In the event that 
two or more documented petitions are 
determined ready for active 
consideration on the same date, the 
register of letters of intent or incomplete 
petitions shall determine the order of 
consideration by the Assistant 
Secretary,

(e) Prior to active consideration, the 
Assistant Secretary shall investigate any 
petitioner whose documented petition 
and response to the technical assistance ' 
review letter indicates that there is little 
or no evidence that establishes that the 
group can meet the mandatory criteria
in paragraphs (e), (f) or (g) of § 83.7.

(1) If this review finds that the 
evidence clearly establishes that the 
group does not meet the mandatory 
criteria in paragraphs (e), (f) or (g) of 
§ 83.7, a full consideration of the 
documented petition under all seven of 
the mandatory criteria will not be 
undertaken pursuant to paragraph (a) of 
this section. Rather, the Assistant 
Secretary shall instead decline to 
acknowledge that the petitioner is an 
Indian tribe and publish a proposed 
finding to that effect in the Federal 
Register. The periods for receipt of 
comments on the proposed finding from 
petitioners, interested parties and 
informed parties, for consideration of 
comments received, and for publication 
of a final determination regarding the 
petitioner’s status shall follow the 
timetables established in paragraphs (h) 
through (1) of this section.

(2) If the review cannot clearly 
demonstrate that the group does not 
meet one or more of the mandatory 
criteria in paragraphs (e), (f) or (g) of 
§ 83.7, a full evaluation of the 
documented petition under all seven of 
the mandatory criteria shall be 
undertaken during active consideration 
of the documented petition pursuant to 
paragraph (g) of this section.

(f) The petitioner and interested 
parties shall be notified when the
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documented petition comes under 
active consideration.

(1) They shall also be provided with 
the name, office address, and telephone 
number of the staff member with 
primary administrative responsibility 
for the petition; the names of the 
researchers conducting the evaluation of 
the petition; and the name of their 
supervisor.

(2) The petitioner shall be notified of 
any substantive comment on its petition 
received prior to the beginning of active 
consideration or during the preparation 
of the proposed finding, and shall be 
provided an opportunity to respond to 
such comments.

(g) Once active consideration of the 
documented petition has begun, the 
Assistant Secretary shall continue the 
review and publish proposed findings 
and a final determination in the Federal 
Register pursuant to these regulations, 
notwithstanding any requests by the 
petitioner or interested parties to cease 
consideration. The Assistant Secretary 
has the discretion, however, to suspend 
active consideration of a documented 
petition, either conditionally or for a 
stated period of time, upon a showing 
to the petitioner that there are technical 
problems with the documented petition 
or administrative problems that 
temporarily preclude continuing active 
consideration. The Assistant Secretary 
shall also consider requests by 
petitioners for suspension of 
consideration and has the discretion to 
grant such requests for good cause.
Upon resolution of the technical or 
administrative problems that are the 
basis for the suspension, the 
documented petition will have priority 
on the numbered register of documented 
petitions insofar as possible. The 
Assistant Secretary shall notify the 
petitioner and interested parties when 
active consideration of the documented 
petition is resumed. The timetables in 
succeeding paragraphs shall begin anew 
upon the resumption of active 
consideration.

(h) Within one year after notifying the 
petitioner that active consideration of 
the documented petition has begun, the 
Assistant Secretary shall publish 
proposed findings in the Federal 
Register. The Assistant Secretary has 
the discretion to extend that period up 
to an additional 180 days. The 
petitioner and interested parties shall be 
notified of the time extension. In 
addition to the proposed findings, the 
Assistant Secretary shall prepare a 
report summarizing the evidence, 
reasoning, and analyses that are the 
basis for the proposed decision. Copies 
of the report shall be provided to the 
petitioner, interested parties, and

informed parties and made available to 
others upon written request.

(i) Upon publication of the proposed 
findings, the petitioner or any 
individual or organization wishing to 
challenge or support the proposed 
findings shall have 180 days to submit 
arguments and evidence to the Assistant 
Secretary to rebut or support the 
proposed finding. The period for 
comment on a proposed finding may be 
extended for up to an additional 180 
days at the Assistant Secretary’s 
discretion upon a finding of good cause. 
The petitioner and interested parties 
shall be notified of the time extension. 
Interested and informed parties who 
submit arguments and evidence to the 
Assistant Secretary must provide copies 
of their submissions to the petitioner.

(j) (l) During the response period, the 
Assistant Secretary shall provide 
technical advice concerning the factual 
basis for the proposed finding, the 
reasoning used in preparing it, and 
suggestions regarding the preparation of 
materials in response to the proposed 
finding. The Assistant Secretary shall 
make available to the petitioner in a 
timely fashion any records used for the 
proposed finding not already held by 
the petitioner, to the extent allowable by 
Federal law.

(2) In addition, the Assistant Secretary 
shall, if requested by the petitioner or 
any interested party, hold a formal 
meeting for the purpose of inquiring 
into the reasoning, analyses, and factual 
bases for the proposed finding. The 
proceedings of this meeting shall be on 
the record. The meeting record shall be 
available to any participating party and 
become part of the record considered by 
the Assistant Secretary in reaching a 
final determination.

(k) The petitioner shall, have a 
minimum of 60 days to respond to any 
submissions by interested and informed 
parties during the response period. This 
may be extended at the Assistant 
Secretary’s discretion if warranted by 
the extent and nature of the comments. 
The petitioner and interested parties 
shall be notified by letter of any 
extension. No further comments from 
interested or informed parties will be 
accepted after the end of the regular 
response period.

(l) At the end of the period for 
comment on a proposed finding, the 
Assistant Secretary shall consult with 
the petitioner and interested parties to 
determine an equitable timeframe for 
consideration of written arguments and 
evidence submitted during the response 
period. The petitioner and interested 
parties shall be notified of the date such 
consideration begins.

(1) Unsolicited comments submitted 
after the close of the response period 
established in § 83.10(i) and § 83.10(k), 
will not be considered in preparation of 
a final determination. The Assistant 
Secretary has the discretion during the 
preparation of the proposed finding, 
however, to request additional 
explanations and information from the 
petitioner or from commenting parties 
to support or supplement their 
comments on a proposed finding. The 
Assistant Secretary may also conduct 
such additional research as is necessary 
to evaluate and supplement the record.
In either case, the additional materials 
will become part of the petition record.

(2) After consideration of the written 
arguments and evidence rebutting or 
suppqrting the proposed finding and the 
petitioner’s response to the comments of 
interested parties and informed parties, 
the Assistant Secretary shall make a 
final determination regarding the 
petitioner’s status. A summary of this 
determination shall be published in the 
Federal Register within 60 days from 
the date on which the consideration of 
the written arguments and evidence 
rebutting or supporting the proposed 
finding begins.

(3) The Assistant Secretary has the 
discretion to extend the period for the 
preparation of a final determination if 
warranted by the extent and nature of 
evidence and arguments received during 
the response period. The petitioner and 
interested parties shall be notified of the 
time extension.

(4) The determination will become 
effective 90 days from publication 
unless a request for reconsideration is 
filed pursuant to § 83.11.

(m) Thè Assistant Secretary shall 
acknowledge the existence of the 
petitioner as an Indian tribe when it is 
determined that the group satisfies all of 
ythe criteria in § 83.7. The Assistant 
Secretary shall decline to acknowledge 
that a petitioner is an Indian tribe if it 
fails to satisfy any one of the criteria in
§83.7. ^ V

(n) If the Assistant Secretary declines 
to acknowledge that a petitioner is an 
Indian tribe, the petitioner shall be 
informed of alternatives, if any, to 
acknowledgment under these 
procedures. These alternatives may 
include other means through which the 
petitioning group may achieve the status 
of an acknowledged Indian tribe or 
through which any of its members may 
become eligible for services and benefits 
from the Department as Indians, or 
become members of an acknowledged 
Indian tribe.

(o) The determination to decline to 
acknowledge that the petitioner is an
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Indian tribe shall be final for the 
Department.

(р) A petitioner that has petitioned 
under this part or under the 
acknowledgment regulations previously 
effective and that has been denied 
Federal acknowledgment may not re
petition under this part. The term 
'‘petitioner*' here includes previously 
denied petitioners that have reorganized 
or been renamed or that are wholly or 
primarily portions of groups that have 
previously been denied under these or 
previous acknowledgment regulations.

§83.11 Independent review, 
reconsideration and final action

(a) (1) Upon publication of the 
Assistant Secretary’s determination in 
the Federal Register, the petitioner or 
any interested party may file a request 
for reconsideration with the Interior 
Board of Indian Appeals. Petitioners 
which choose under § 83.3(g) to be 
considered under previously effective 
acknowledgment regulations may 
nonetheless request reconsideration 
under this section.

(2) A petitioner’s or interested party’s 
request for reconsideration must be 
received by the Board no later than 90 
days after the date of publication of the 
Assistant Secretary’s determination in 
the Federal Register. If no request for 
reconsideration has been received, the 
Assistant Secretary’s decision shall be 
final for the Department 90 days after 
publication of the final determination in 
the Federal Register.

(b) The petitioner’s or interested 
party’s request for reconsideration shall 
contain a detailed statement of the 
grounds for the request, and shall 
include any new evidence to be 
considered.

(1) The detailed statement of grounds 
for reconsideration filed by a petitioner 
or interested parties shall be considered 
the appellant’s opening brief provided 
for in 43 CFR 4.311(a).

(2) The party or parties requesting the 
reconsideration shall mail copies of the 
request to the petitioner and all other 
interested parties.

(с) (1) The Board shall dismiss a 
request for reconsideration that is not 
filed by the deadline specified in 
paragraph (a) of this section.

(2) If a petitioner’s or interested 
party’s request for reconsideration is 
filed on time, the Board shall determine, 
within 120 days after publication of the 
Assistant Secretary’s final determination 
in the Federal Register, whether the 
request alleges any of the grounds in 
paragraph (d) of this section and shall 
notify the petitioner and interested 
parties of this determination.

(d) The Board shall have the authority 
to review all requests for 
reconsideration that are timely and that 
allege any of the following:

(1) That there is new evidence that 
could affect the determination; or

(2) That a substantial portion of the 
evidence relied upon in the Assistant 
Secretary’s determination was 
unreliable or was of little probative 
value; or

(3) That petitioner’s or the Bureau's 
research appears inadequate or 
incomplete in some material respect; or

(4) That there are reasonable 
alternative interpretations, not 
previously considered, of the evidence 
used for the final determination, that 
would substantially affect the 
determination that the petitioner meets 
or does not meet one or more of the 
criteria in § 83.7 (a) through (g).

(e) The Board shall have 
administrative authority to review 
determinations of the Assistant 
Secretary made pursuant to § 83.10(m) 
to the extent authorized by this section.

(1) The regulations at 43 CFR 4.310“  
4.318 and 4.331—4.340 shall apply to 
proceedings before the Board except 
when they are inconsistent with these 
regulations.

(2) The Board may establish such 
procedures as it deems appropriate to 
provide a full and fair evaluation of a 
request for reconsideration under this ■ 
section to the extent they are not 
inconsistent with these regulations.

(3) The Board, at its discretion, may 
request experts not associated with the 
Bureau, the petitioner, or interested 
parties to provide comments, 
recommendations, or technical advice 
concerning the determination, the 
administrative record, or materials filed 
by the petitioner or interested parties. 
The Board may also request, at its 
discretion, comments or technical 
assistance from the Assistant Secretary 
concerning the final determination or, 
pursuant to paragraph (e)(8) of this 
section, the record used for the 
determination.

(4) Pursuant to 43 CFR 4.337(a), the 
Board may require, at its discretion, a 
hearing conducted by an administrative 
law judge of the Office of Hearings and 
Appeals if the Board determines that 
further inquiry is necessary to resolve a 
genuine issue of material fact or to 
otherwise augment the record before it 
concerning the grounds for 
reconsideration,

(5) The detailed statement of grounds 
for reconsideration filed by a petitioner 
or interested parties pursuant to 
paragraph (b)(1) of this section shall be 
considered the appellant’s opening brief 
provided for in 43 CFR 4.311(a).

(6) An appellant’s reply to an 
opposing party’s answer brief, provided 
for in 43 CFR 4.311(b), shall not apply 
to proceedings under this section, 
except that a petitioner shall have the 
opportunity to reply to an answer brief 
filed by any party that opposes a 
petitioner’s request for reconsideration.

(7) The opportunity for 
reconsideration of a Board decision 
provided for in 43 CFR 4.315 shall not 
apply to proceedings under this section.

(8) For purposes of review by the 
Board, the administrative record shall 
consist of all appropriate documents in 
the Branch of Acknowledgment and 
Research relevant to the determination 
involved in the request for 
reconsideration. The Assistant Secretary 
shall designate and transmit to the 
Board copies of critical documents 
central to the portions of the 
determination under a request for 
reconsideration. The Branch of 
Acknowledgment and Research shall 
retain custody of the remainder of the 
administrative record, to which the 
Board shall have unrestricted access.

(9) The Board shall affirm the 
Assistant Secretary’s determination if 
the Board finds that the petitioner or 
interested party has failed to establish, 
by a preponderance of the evidence, at 
least one of the grounds under 
paragraph (d)(l-4) of this section.

(10) The Board shall vacate the 
Assistant Secretary’s determination and 
remand it to the Assistant Secretary for 
further work and reconsideration if the 
Board finds that the petitioner or an 
interested party has established, by a 
preponderance of the evidence, one or 
more of the grounds under paragraph
(d)(l-4) of this section.

(f)(1) The Board, in addition to 
making its determination to affirm or 
remand, shall describe in its decision 
any grounds for reconsideration other 
than those in paragraphs (d)(l-4) of this 
section alleged by a petitioner’s or 
interested party’s request for 
reconsideration.

(2) If the Board affirms the Assistant 
Secretary’s decision under § 83.11(e)(9) 
but finds that the petitioner or 
interested parties have alleged other 
grounds for reconsideration, the Board 
shall send the requests for 
reconsideration to the Secretary. The 
Secretary shall have the discretion to 
request that the Assistant Secretary 
reconsider the final determination on 
those grounds.

(3) The Secretary, in reviewing the 
Assistant Secretary’s decision, may 
review any information available, 
whether formally part of the record or 
not. Where the Secretary’s review relies 
upon information that is not formally
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part of the record, the Secretary shall 
insert the information relied upon into 
the record, together with an 
identification of its source and nature.

(4) Where the Board has sent the 
Secretary a request for reconsideration 
under paragraph (f)(2), the petitioner 
and interested parties shall have 30 days 
from receiving notice of the Board’s 
decision to submit comments to the 
Secretary. Where materials are 
submitted to the Secretary opposing a 
petitioner’s request for reconsideration, 
the interested party shall provide copies 
to the petitioner and the petitioner shall 
have 15 days from their receipt of the 
information to file a response with the 
Secretary.

(5) The Secretary shall make a 
determination whether to request a 
reconsideration of the Assistant 
Secretary’s determination within 60 
days of receipt of all comments and 
shall notify all parties of the decision.

(g) (1) The Assistant Secretary shall 
issue a reconsidered determination 
within 120 days of receipt of the Board’s 
decision to remand a determination or 
the Secretary’s request for 
reconsideration.

(2) The Assistant Secretary’s 
reconsideration shall address all 
grounds determined to be valid grounds 
for reconsideration in a remand by the 
Board, other grounds described by the 
Board pursuant to paragraph (f)(1), and 
all grounds specified in any Secretarial 
request. The Assistant Secretary’s 
reconsideration may address any issues 
and evidence consistent with the 
Board’s decision or the Secretary’s 
request

(h) (1) If the Board finds that no 
petitioner’s or interested party’s request 
for reconsideration is timely, the 
Assistant Secretary’s determination 
shall become effective and final for the 
Department 120 days from the 
publication of the final determination in 
the Federal Register.

(2) If the Secretary declines to request 
reconsideration under paragraph (f)(2) 
of this section, the Assistant Secretary’s 
decision shall become effective and 
final for the Department as of the date 
of notification to all parties of the 
Secretary’s decision.

(3) If a determination is reconsidered 
by the Assistant Secretary because of

action by the Board remanding a 
decision or because the Secretary has 
requested reconsideration, the 
reconsidered determination shall be 
final and effective upon publication of 
the notice of this reconsidered 
determination in the Federal Register.

§ 83.12 Implementation of decisions.
(a) Upon final determination that the 

petitioner exists as an Indian tribe, it 
shall be considered eligible for the 
services and benefits from the Federal 
government that are available to other 
federally recognized tribes. The newly 
acknowledged tribe shall be considered 
a historic tribe and shall be entitled to 
the privileges and immunities available 
to other federally recognized historic 
tribes by virtue of their govemment-to- 
govemment relationship with the 
United States. It shall also have the 
responsibilities and obligations of such 
tribes. Newly acknowledged Indian 
tribes shall likewise be subject to the 
same authority of Congress and the 
United States as are other federally . 
acknowledged tribes.

(b) Upon acknowledgment as an 
Indian tribe, the list of members 
submitted as part of the petitioners 
documented petition shall be the tribe’s 
complete base roll for purposes of 
Federal funding and other 
administrative purposes. For Bureau 
purposes, any additions made to the 
roll, other than individuals who are 
descendants of those on the roll and 
who meet the tribe’s membership 
criteria, shall be limited to those 
meeting the requirements of § 83.7(e) 
and maintaining significant social and 
political ties with the tribe (i.e., 
maintaining the same relationship with 
the tribe as those on the list submitted 
with the group’s documented petition).

(c) While the newly acknowledged 
tribe shall be considered eligible for 
benefits and services available to 
federally recognized tribes because of 
their status as Indian tribes, 
acknowledgment of tribal existence 
shall not create immediate access to 
existing programs. The tribe may 
participate in existing programs after it 
meets the specific program 
requirements, if any, and upon 
appropriation of funds by Congress. 
Requests for appropriations shall follow

a determination of the needs of the 
newly acknowledged tribe.

(d) Within six months after 
acknowledgment, the appropriate Area 
Office shall consult with the newly 
acknowledged tribe and develop, in 
cooperation with the tribe, a 
determination of needs and a 
recommended budget. These shall be 
forwarded to the Assistant Secretary.
The recommended budget will then be 
considered along with other 
recommendations by the Assistant 
Secretary in the usual budget request 
process.

§83.13 Information collection.
(a) The collections of information 

contained in § 83.7 have been approved 
by the Office of Management and 
Budget under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1076-0104. 
The information will be used to 
establish historical existence as a tribe, 
verify family relationships and the 
group’s claim that its members are 
Indian and descend from a historical 
tribe or tribes which combined, that 
members are not substantially enrolled 
in other Indian tribes, and that they 
have not individually or as a group been 
terminated or otherwise forbidden the 
Federal relationship. Response is 
required to obtain a benefit in 
accordance with 25 U.S.C. 2.

(b) Public reporting burden for this 
information is estimated to average 
1,968 hours per petition, including the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this collection of 
information, including suggestions for 
reducing the burden, to both the 
Information Collection Clearance 
Officer, Bureau of Indian Affairs, Mail 
Stop 336-SIB, 1849 C Street, NW., 
Washington, DC 20240; and to the 
Office of Information aiid Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503.

Dated: December 28 ,1993.
Ada E. Deer,
Assistant Secretaiy—Indian Affairs.
[FR Doc. 94-3934  Filed 2 -2 4 -9 4 ; 8:45 ami 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs

25 CFR Part 141 
RIN 1076-AC87

Business Practices on the Navajo,
Hopi and Zuni Reservations
AGENCY: Bureau of Indian Affairs,
Interior.
ACTION: Proposed rule.

SUMMARY: The Bureau of Indian Affairs 
(BIA) is proposing to amend the general 
regulations in 25 CFR Part 141 deleting 
the references to the account “Indian 
Monies, Proceeds of Labor” and 
substituting “Special Deposits,” in their 
place. This regulation is being amended 
to correspond to current administrative 
procedures in eliminating the use of 
IMPL accounts which are to be removed 
from the BIA accounting system.
DATES: Comments must be received on 
or before March 28,1994.
ADDRESSES: Written comments should * 
be directed to the Bureau of Indian 
Affairs, Office of Trust Funds 
Management, 505 Marquette NW., Suite 
700, Albuquerque, NM 87102.
FOR FURTHER INFORMATION CONTACT: Mr. 
Jim Parris, Bureau of Indian Affairs, 
Office of Trust Funds Management, 505 
Marquette NW., Suite 700,
Albuquerque, NM 87102, Telephone 
Number 505-766-3233.
SUPPLEMENTARY INFORMATION: This 
proposed rule is published in exercise 
of authority delegated by the Secretary 
of the Interior to the Assistant 
Secretary—Indian Affairs by 209 DM 8.

This proposed rulemaking action will 
amend Part 141 of Sub chapter G of 
Chapter I of Title 25 of the Code of 
Federal Regulations, which contains 
general regulations pertaining to the 
reservation businesses and prescribes 
rules for the licensing of non-member 
businesses, pawnbrokers and traders 
who engage in retail business on the 
Navajo, Hopi, and Zuni Reservations, as

required by 25 U.S.C. 261, 262, 263 and 
264.

Pursuant to the amendments 
contained in Pub. L. 97—257, title I,
§100 (Sept. 10,1982, 96 Stat. 839.) 
which provide that, “No funds shall be 
deposited in such ‘Indian monies, 
proceeds of labor’ (IMPL) accounts after 
September 30,1982,” all deposits to 
IMPL accounts were discontinued. The 
IMPL accounts will be removed from 
the BIA accounting system and are no 
longer available for use. The references 
to, “Indian Monies, Proceeds of Labor” 
accounts contained in § 141.10(d) and 
§ 141.33(d) are therefore no longer valid, 
and are being changed to refer to 
“Special Deposits” accounts, in 
accordance with the requirements of 25 
CFR part 114.

The primary author of this proposed 
rule is Loren J. Farmer, Policy, Analysis 
and Evaluation Staff, Bureau of Indian 
Affairs, Office of Trust Funds 
Management, 505 Marquette NW., Suite 
700, Albuquerque, NM 87102.

The policy oi the Department of the 
Interior is, whenever practical, to afford 
the public an opportunity to participate 
in the rulemaking process. Accordingly, 
interested persons may submit written 
comments regarding thé proposed rule 
to the office identified in the Addresses 
section of this document.

The Department has certified to the 
Office of Management and Budget that 
these proposed regulations meet the 
applicable standards provided in 
sections 2(a) and 2(b)(2) of Executive 
Order 1277a

The Department has determined that 
this document is not a significant rule 
under Executive Order 12866 and will 
not have a significant economic impact 
on a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.\.

In accordance with Exécutive Order 
12630, the Department has determined 
that this proposed rule does not have 
significant takings implications.

The Department has determined that 
this rule does not have significant 
federalism effects.

The Department has determined that 
this proposed rule does not constitute a 
major federal action significantly 
affecting the quality of the human 
environment and that no detailed 
statement is required pursuant to the 
National Environmental Policy Act of 
1969.

There are no new information 
collection requirements requiring 
approval of the Office of Management 
and Budget under 44 U.S.C. 3501 et seq.
List of Subjects in 25 CFR Part 141

Business and industry, Credit, 
Indians-business and finance, Penalties, 
Reporting and recordkeeping 
requirements.

For reasons set out in the preamble, 
part 141 of title 25, Chapter I of the 
Code of Federal Regulations is proposed 
to be amended as set forth below.

PART 141 BUSINESS PRACTICES ON 
THE NAVAJO, HOPI AND ZUNI 
RESERVATIONS

1. The authority citation for 25 CFR 
part 141 is revised to read as follows:

Authority: 5 U.S.C. 301; 25 U.S.C. 2, 9.

2. Sections 141.10(d) and 141.33(d) 
are revised to read as follows:

§ 141.10 License fees for reservation 
businesses.
*  ★  it  *  *

(d) All fees are payable to the Area 
Director and shall be deposited to the 
credit of the account “Special 
Deposits.”

§ 141.33 Fees for pawnbroker license.
*  it  it  it  it

(d) All fees are payable to the Area 
Director and shall be deposited to the 
credit of the account “Special 
Deposits.”

Dated: February 1 ,1994 .
AdaE. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 94-3935 Filed 2 -2 4 -9 4 ; 8:45 am] 
BILLING CODE 4310-02-P
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 17 
RIN 1018-AB69

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered or Threatened Status for 
24 Plants From the Island of Kauai, HI

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) determines 
endangered status pursuant to the 
Endangered Species Act of 1973, as 
amended (Act), for 21 plant taxa and 
threatened status for 3 plant taxa. All 
but seven of the taxa are endemic to the 
island of Kauai, Hawaiian Islands. The 
exceptions are found on the islands of 
Niihau, Oahu, Molokai, Maui, and/or 
Hawaii, as well as Kauai. The 24 plant 
taxa and their habitats have been 
variously affected or are currently 
threatened by 1 or more of the 
following: habitat degradation by 
animals (e.g., goats, pigs, axis and mule 
deer, cattle, and red jungle fowl); 
competition for space, light, water, and 
nutrients by naturalized, introduced 
vegetation; erosion of substrate 
produced by weathering, or human or 
animal caused disturbance; recreational 
and agricultural activities; habitat loss 
from fires; and predation by animals 
(goats and rats). Due to the small 
number of existing individuals and their 
very narrow distributions, these taxa 
and most of their populations are 
subject to an increased likelihood of 
extinction and/or reduced reproductive 
vigor from stochastic events. This rule 
implements the protection and recovery 
provisions provided by the Act for these 
plant taxa.
EFFECTIVE DATE: March 28,1994. 
ADDRESSES: The complete file for this 
rule is available for public inspection, 
by appointment, during normal business 
hours at the U.S. Fish and Wildlife 
Service, 300 Ala Moana Boulevard, 
room 6307, P.O. Box 50167, Honolulu, 
Hawaii 96850.
FOR FURTHER INFORMATION CONTACT: 
Robert P. Smith, at the above address 
(808/541-2749).
SUPPLEMENTARY INFORMATION: 

Background
Brigham ia insignis, Cyanea asarifolia, 

Cyrtandra lim ahuliensis, D elissea 
rhytidosperm a, D iellia pallida, 
Exocarpos luteolus, H edyotis cookiana,

H ibiscus clayi, L ipocbaeta fauriei, 
Lipochaeta m icrantha, Lipachaeta 
w aim eaensis, Lysim achia filifo lia , 
M elicope haupuensis, M elicope 
knudsenii, M elicope pallida, M elicope 
quadrangularis, M unroidendron 
racem osum ,N othocestrum  peltatum , 
Peucedanum  sandw icense, Phyllostegia 
w aim eae, Pteralyxia kauaiensis, 
Schiedea spergulina var. leiopoda, 
S chiedea spergulina var. spergulina, 
and Solanum sandw icense are endemic 
to or have the majority of their 
populations on the island of Kauai, 
Hawaii. Seventeen of these taxa are 
endemic to the island of Kauai, Hawaii; 
two additional taxa are now found only 
on Kauai. One of these taxa is now or 
was previously also known from Niihau, 
four from Oahu, two from Molokai, two 
from Maui, and one from the island of 
Hawaii.

The island of Kauai is the 
northernmost and oldest of the eight 
major Hawaiian Islands (Foote et al. 
1972). This highly eroded island,

' characterized by deeply dissected 
canyons and steep ridges, is 553 square 
miles (sq mi) (1,430 sq kilometers (km)) 
in area (Department of Geography 1983). 
Kauai was formed about six million 
years ago by a single shield volcano. Its 
caldera, once the largest in the Hawaiian 
Islands, now extends about 10 mi (16 
km) in diameter and comprises the 
extremely wet, elevated tableland of 
Alakai Swamp (Department of 
Geography 1983). Because the highest 
point on Kauai, at Kawaikini Peak, is 
only 5,243 feet (ft) (1,598 meters (m)) in 
elevation (Department of Geography 
1983), it lacks the contrasting leeward 
m ontane rainfall patterns found on 
other islands that have higher mountain 
systems. Rainfall is, therefore, 
distributed throughout the upper 
elevations, especially at Mount 
Waialeale, Kauai’s second highest point 
at 5,148 ft elevation (1,569 m) 
(Department of Geography 1983). Mount 
Waialeale is one of the wettest spots on 
earth, where annual rainfall averages 
450 inches (in) (1,140 centimeters (cm)). 
(Honda et al. 1967, Joesting 1984). To 
the west of the Alakai Swamp is the 
deeply dissected Waimea Canyon, 
extending 10 mi (16 km) in length and 
up to 1 mi (1.6 km) in width. Later 
volcanic activity on the southeastern 
flank of the volcano formed the smaller 
Haupu caldera. Subsequent erosion and 
collapse of its flank formed Haupu 
Ridge (Macdonald et al. 1983). One of 
the island’s most famous features is the 
Na Pali Coast, where stream and wave 
action have cut deep valleys and eroded 
the northern coast to form precipitous

cliffs as high as 3,000 ft (910 m)
(Joesting 1984).

Because of its age and relative 
isolation, levels of floristic diversity and 
endemism are higher on Kauai than on 
any other island in the Hawaiian 
archipelago. However, the vegetation of 
Kauai has undergone extreme 
alterations because of past and present 
land use. Land with rich soils was 
altered fyy the early Hawaiians and more 
recently converted to agricultural use or 
pasture (Gagne and Cuddihy 1990). 
Intentional or inadvertent introduction 
of alien plant and animal taxa has also 
contributed to the reduction of native 
vegetation on the island of Kauai. Native 
forests are now limited to the upper 
elevation mesic and wet regions within 
Kauai’s conservation district. The 24 
taxa in this rule occur in that district, 
between 400 and 4,000 ft (120 and 1,200 
m) elevation in the western and 
northwestern portions of the island or 
within large State owned tracts of 
natural area reserves, forest reserves, 
and parks. Most of the taxa included in 
this rule persist on steep slopes, 
precipitous cliffs, valley headwalls, and 
other regions where unsuitable 
topography has prevented agricultural 
development or where inaccessibility 
has limited encroachment by alien 
animal and plant taxa.

The 24 taxa included in this rule are 
distributed throughout the island of 
Kauai and grow in a variety of 
vegetation communities (grassland, 
shrubland, and forests), elevational 
zones (coastal to montane), and 
moisture regimes (dry to wet). Six taxa 
are found in various lowland dry 
communities. These once abundant 
communities are now fragmented due to 
fire, development, and the ingression of 
alien plants and animals. 
M unroidendron racem osum  extends 
from coastal mesic vegetation 
communities to higher elevations in 
lowland dry (Hawaii Heritage Program 
(HHP) 1990a) and mesic forests. 
Peucedanum  sandw icense is found 
within a variety of vegetation 
communities, ranging from coastal to 
lowland dry to mesic shrublands and 
forests. Only 1 of the 24 taxa is found 
in grasslands. Brigham ia insignis grows 
within Kauai’s lowland dry grassland 
and shrubland communities in the Na 
Pali region, where the annual rainfall is 
usually less than 65 in (170 cm). Three 
taxa, H ibiscus clayi, D elissea 
rhytidosperm a, and M elicope knudsenii, 
are located within lowland dry forests, 
the latter two extending into mesic 
forests. Lowland dry forests are 
characterized by an annual rainfall of 20 
to 80 in (50 to 200 cm), which falls 
between November and March, and a



Federal Register /  Vol. 59, No. 38 /  Friday, February 25, 1994 /  Rules and Regulations 9305

well-drained, highly weathered 
substrate rich in aluminum (Gagne and 
Cuddihy 1990).

Nineteen of the 24 taxa have all or a 
significant number of their populations 
in lowland mesic or wet forest 
communities. Lowland mesic forest 
communities lie between 100 and 3,000 
ft (30 and 1,000 m) elevation and are 
characterized by a 6.5 to 65 ft (2 to 20 
m) tall canopy and a diverse understory 
of shrubs, herbs, and ferns. The annual 
rainfall of 45 to 150 in (120 to 380 cm) 
falls predominantly between October 
and March (Gagne and Cuddihy 1990). 
This mesic community often grades into 
lowland wet forests which are typically 
found on the windward side of the 
island or in sheltered leeward situations 
between 330 and 3,940 ft (100 and 1,200 
m) elevation. The rainfall in this 
lowland wet community may exceed 
200 in (500 cm) per year. These forests 
were once the predominant vegetation 
on Kauai but now exist only on steep 
rocky terrain or cliff faces. The substrate 
is generally of well-drained soils that 
may support tree canopies up to 130 ft 
(40 m) in height (Cuddihy and Stone 
1990, Gagne and Cuddihy 1990).

The habitat of Solarium sandw icense 
extends to the higher elevation and drier 
portions of montane mesic forests, 
whereas the habitat of Exocarpos 
luteolus extends into montane wet 
forests. Nothocestrum peltatum  and 
Phyllostegia w aim eae are the only taxa 
found strictly within these montane 
communities, which typically occur 
above 3,000 ft (1,000 m) elevation (HHP 
1991). The annual rainfall in montane 
communities may exceed 280 in (700 
cm) (Gagne and Cuddihy 1990).

The land that supports these 24 plant 
taxa is owned by various private parties, 
the City and County of Honolulu, and 
the State of Hawaii (including State 
parks, forest reserves, natural area t  
reserves, the Seabird Sanctuary, and 
land managed under a cooperative 
agreement with the National Park 
Service).

Discussion o f the 24 Plant Taxa 
Included in This Final Rule

Asa Gray (in Mann 1868) described 
Brighamia insignis based upon alcohol- 
preserved flowers and fruits collected 
by William Tufts Brigham on Molokai 
and a dried specimen collected on 
Kauai or Niihau by Ezechiel Jules Remy. 
The specific epithet means 
“outstanding,” referring to the plant’s 
unique appearance. Brigham’s bottled 
material, since lost, would today be 
considered to be Brigham ia rockii. Other 
published names that Thomas G. 
Lammers (1989), in the currently 
accepted treatment of the genus,

considers to be synonymous with B. 
insignis include B. insignis f. citrina 
(Forbes 1917a), B. citrina (St. John 
1958), and B. citrina var. napaliensis 
(St. John 1969b).

Brigham ia insignis, a member of the 
bellflower family (Campanulaceae), is 
an unbranched plant 3 to 16 ft (1 to 5 
m) tall with a succulent stem that is 
bulbous at the bottom and tapers toward 
the top. The fleshy leaves, which 
measure 5 to 8 in (12 to 20 cm) long and
2.5 to 4.5 in (6.5 to 11 cm) wide, are 
arranged in a compact rosette at the 
apex of the stem. Fragrant yellow 
flowers are clustered in groups of 3 to 
8 in the leaf axils (the point between the 
leaf and the stem), with each flower on 
a stalk 0.4 to 1.2 in (1 to 3 on) long. The 
hypanthium (basal portion of the 
flower) has 10 ribs and is topped with 
5 oval or loosely triangular calyx lobes 
(partially fused sepals) 0.02 to 0.04 in 
(0.5 to 1 millimeter (mm)) long. The 
yellow petals are fused into a tube 2.8 
to 5.5 in (7 to 14 cm) long and 0.1 to 
0.2 in (3 to 4 mm) wide, which flares 
into five elliptic lobes. The fruit is a 
capsule 0.5 to 0.7 in (13 to 19 mm) long 
containing numerous seeds. This 
species is a member of a unique 
endemic Hawaiian genus with only one 
other species, presently known only 
from Molokai, from which it differs by 
the color of its petals, its shorter calyx 
lobes, and its longer flower stalks 
(Hillebrand 1888; Johnson 1986; 
Lammers 1990; Rock 1919; St. John 
1958,1969b; Takeuchi 1982).

Historically, Brigham ia insignis was - 
known from the headland between 
Hoolulu and Waiahuakua Valleys along 

' the Na Pali Coast on the island of Kauai, 
and from Kaali Spring on the island of 
Niihau (HHP 1991al, 1991a2,1991a4). 
The Na Pali Coast populations are still 
extant and additional populations are 
known from the same general area. The 
two Na Pali Coast populations within or 
on the boundary of the Hono O Na Pali 
Natural Area Reserve (NAR) are within 
0.4 mi (0.6 km) of each other (HHP 
1991al, 1991a3). There are also two 
populations in the Haupu Range within
2.7 mi (4.3 km) of each other (HHP 
1991a2,1991a5). In 1992, Hurricane 
Iniki destroyed approximately half of 
the individuals in the Na Pali Coast 
populations and 7 of the 12 individuals 
in the Haupu area (Perlman 1992; Steve 
Perlman, Hawaii Plant Conservation 
Center (HPCC), pers. comm., 1992). The 
5 populations grow cm State and private 
land and total fewer than 40 plants. The 
status of the small population on 
privately owned Niihau is not known, 
although there are reports that it was 
destroyed when the supporting cliff fell 
away (HHP 1991a4; Wichman and S t

John 1990; Charles Christensen, Hawaii 
Department of Agriculture (DOA), and 
John Fay, U.S. Fish and Wildlife Service 
(FWS), pers. comms., 1991). This 
species grows predominantly on the 
rocky ledges with little soil or steep sea 
cliffs in lowland dry grassland and 
shrubland from sea level to 1,300 ft (400 
m) elevation (Gagne and Cuddihy 1990, 
Lammers 1990). Associated plant taxa 
include Canthium odoratum  (alahe’e), 
Cham aesyce celastroides (’akoko), 
Eragrostis variabilis (kawelu), and 
H eteropogon contortus (pili grass)
(Gagne and Cuddihy 1990; HHP 1991al 
to 1991a3).

Feral goats (Capra hircus) pose the 
major threat to Brigham ia insignis by 
causing defoliation and stem damage, 
restricting populations to inaccessible 
cliffs, and probably causing rock slides 
that degrade the plant’s habitat. Alien 
plant taxa are another major threat to 
the survival of this species, especially 
introduced grasses such as M elinis 
m inutiflora (molasses grass), Setaria 
gracilis (yellow foxtail), and Sporobolus 
africanus (smutgrass), which prevent 
establishment of seedlings. Other alien 
plants that potentially pose a threat are 
Lantana cam ara (lantana), Psidium  
cattleianum  (strawberry guava), Psidium  
guajava (common guava), and Syzygium 
cum ini (Java plum). Hikers transport 
weed seeds to areas where Brigham ia 
insignis grows and dislodge rocks that 
can damage plants. Wildfire also poses 
a serious threat to this species. Some 
plants flower but fail to set seed, which 
may be due to a lack of pollinators or 
a reduction in genetic variability due to 
the few existing individuals. Brigham ia 
insignis is also threatened by stochastic 
extinction due to low total numbers and 
the frequency of disturbance events, 
such as the rod; slides in their cliff 
habitat. Carmine spider mite 
[Tetranychus cinnabarinus), an 
introduced insect, has been observed to 
cause leaf loss in both cultivated and 
wild individuals of Brigham ia insignis 
(Christensen 1979; HHP 1991al to 
1991a4; HPCC 1990a; Perlman 1979; St. 
John 1969b, 1981b; Takeuchi 1982; 
Wagner et al. 1990; Tim Flynn, National 
Tropical Botanical Garden (NTBG), pers. 
comm., 1991; S. Perlman, pers. comm:, 
1993).

Robert W. Hobdy collected a 
specimen of Cyanea asarifolia  on Kauai 
in 1970. Harold S t  John (1975) later 
described and named the taxon. The 
specific epithet refers to the leaves, 
which are similar in shape to those in 
the genus Asarum. Recently, St. John 
(1987d, St. John and Takeuchi 1987) 
placed the genus Cyanea in synonymy 
with D elissea, resulting in the new 
combination D elissea asarifolia, hut
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Lammers (1990) retains both genera in 
the currently accepted treatment of the 
family.

Cyanea asarifolia, a member of the 
bellflower family, is a sparingly 
branched shrub 1 to 3.3 ft (0.3 to 1 m) 
tall. The heart-shaped leaves are 3.3 to
4.1 in (8.5 to 10.5 cm) long and 2.8 to
3.1 in (7 to 8 cm) wide with leaf stalks
4.7 to 5.9 in (12 to 15 cm) long. Thirty 
to 40 flowers are clustered on a stalk 1 
to 1.2 in (25 to 30 mm) long, each 
having an individual stalk 0.3 to 0.4 in 
(7 to 10 mm) in length. The slightly 
curved flowers are white with purple 
stripes, 0.8 to 0.9 in (20 to 22 mm) long, 
ana about 0.1 in (3.5 mm) wide with 
spreading lobes. The five anthers have 
tufts of white hairs at the tips. The 
nearly spherical fruit is a dark purple 
berry about 0.4 in (1 cm) long. This 
species is distinguished from others of 
the genus that grow on Kauai by the 
shape of the leaf base, the leaf width in 
proportion to the length, and the 
presence of a leaf stalk (Lammers 1990, 
St. John 1975).

For over 20 years, Cyanea asarifolia  
was known only from a population of 
five or six plants above the bed of 
Anahola Stream on Kauai at its type 
locality (HHP 1991bl). Because recent 
attempts to locate this population were 
unsuccessful, this population is now 
thought to be extirpated (T. Flynn, pers. 
comm., 1991). In 1991, Steven Perlman 
and Ken Marr discovered a population 
of 14 mature plants and 5 seedlings at 
the headwaters of the Wailua River in 
central Kauai on State owned land (HHP 
1991b2; S. Perlman, pers. comm., 1991). 
This species typically grows in pockets 
of soil on sheer rock cliffs in lowland 
wet forests (Ken Marr, University of 
British Columbia, pers. comm., 1991) at 
an elevation of approximately 1,080 ft 
(330 m). Associated plant taxa include 
ferns, H edyotis elatior (manono), 
M etrosideros polym orpha (‘ohi’a), 
Touchardia latifo lia  (olona), and Urera 
glabra (opuhe) (Lammers 1990; St. John 
1975; Robert Hobdy, Hawaii Department 
of Land and Natural Resources (DLNR), 
and S. Perlman, pers. comms., 1991).

Cyanea asarifolia  is threatened by 
stochastic extinction and/or reduced 
reproductive vigor due to the small 
number of existing individuals. Plants 
in the area in which the only currently 
known population occurs are vulnerable 
to occasional hurricanes, natural rock 
slides, and over-collecting for scientific 
purposes. In 1992, Hurricane Iniki 
heavily damaged the Cyanea asarifolia  
population, either directly or indirectly 
destroying all but four or five juvenile 
plants. Plants observed after Hurricane 
Iniki were frequently damaged by 
introduced slugs or rodents (Loyal

Mehrhoff, FWS, pers. comm., 1993). 
Habitat degradation by feral pigs (Sus 
scrofa), at least one of which has 
invaded the plant’s habitat, is a 
potential threat (T. Flynn, David 
Lorence, NTBG, and S. Perlman, pers. 
comms., 1991).

Lawrence H. MacDaniels first 
collected Cyrtandra lim ahuliensis on 
Kauai in 1926. St. John (1987a) 
described the species, naming it for 
Limahuli Valley, where Steven Perlman 
collected the type specimen in 1978.

Cyrtandra lim ahuliensis, a member of 
the African violet family (Gesneriaceae), 
is an unbranched or few-branched shrub 
up to 5 ft (1.5 m) tall. The opposite, 
elliptic leaves are usually 6 to 12 in (15 
to 30 cm) long and 2 to 4.7 in (5 to 12 
cm) wide. The upper surface of the 
toothed leaves is moderately hairy and 
the lower surface, with deep veins, is 
moderately or densely covered with 
yellowish brown hairs. Single downy 
flowers are borne in the leaf axils. The 
slightly curved corolla tube (fused 
petals) barely extends beyond the calyx. 
The calyx encloses the approximately
0.8 in (2 cm) long berries at maturity. 
The following combination of 
characteristics distinguish this species 
from others of the genus: the leaves are 
usually hairy, especially on lower 
surfaces; the usually symmetrical calyx 
is tubular or funnel-shaped and encloses 
the fruit at maturity; and the flowers are 
borne singly (St. John 1987a, Wagner et 
al. 1990).

Historically, Cyrtandra lim ahuliensis 
was known from three areas on Kauai: 
Wainiha Valley; Lumahai Valley; and 
near Kilauea River (HHP 1991c4,
1991c5,1991c8; C. Christensen, pers. 
comm., 1992). One population remains 
in Wainiha Valley and 11 others exist 
on Kauai in Limaihuli Valley, Waipa 
Valley, on Mount Kahili, along the north 
fork of Wahiawa Stream, along Anahola 
Stream, Waioli Valley, and near 
Powerline Trail on private and State 
land (HHP 1991cl to 1991c3,1991c5 to 
1991c7; HPCC 1991al to 1991a2; T. 
Flynn, R. Hobdy, S. Perlman, and 
Warren L. Wagner, Smithsonian 
Institution, pers. comms., 1991; D. 
Lorence et al., in lift., 1991). The 12 
known populations, distributed over a 
13 by 18 mi (20 by 30 km) area, range 
in size from solitary shrubs to large 
populations of over 1,000 plants (HHP 
1991cl to 1991c3,1991c5 to 1991c7; D. 
Lorence, in litt., 1993). The largest 
populations of this species occur in the 
upper Waioli Valley, where 3 
populations total at least 2,100 
individuals (D. Lorence, in litt., 1993). 
Another location with “hundreds or 
perhaps thousands” of plants (W.L. 
Wagner, pers. comm., 1991) is limited to

a 0.25 sq mi (0.4 sq km) area along the 
north fork of the Wailua River. Other 
botanists familiar with this population 
believe it to number no more than 500 
individuals (T. Flynn and D. Lorence, 
pers. comms., 1991). A total of 2,800 to
3,000 plants are known from these 12 
populations. This species typically 
grows along streams in lowland wet 
forests at elevations between 800 and 
2,850 ft (240 and 870 m) (Wagner et al. 
1990). Associated taxa include 
A ntidesm a platyphyllum  var. 
hillebran dii (hame), Athyrium  
sandw ichianum  (ho'i’o), Perrottetia 
sandw icensis (olomea), ‘ohi’a, 
D icranopteris linearis (uluhe), Gunnera 
kau aien sis (‘ape’ape), H edyotis sp. 
(manono), and Psychotria sp. (kopiko) 
(HHP 1991cl, 1991c7; T. Flynn, pers. 
comm., 1991).

The major threat to Cyrtandra 
lim ahuliensis populations is 
competition with invasive alien taxa, 
especially strawberry guava. Each 
population has additional threats: 
Competition with the introduced grass 
Paspalum  conjugatum  (Hilo grass) and 
M elastom a candidum  (NCN) at the 
Mount Kahili population; competition 
with common guava and habitat 
degradation by feral pigs at the Anahola 
Stream population; and competition 
with H edychium  flavescen s (yellow 
ginger) at the Wainiha Valley 
population. Individuals of the Wailua 
Stream population are situated at the 
base of a steep cliff and are vulnerable 
to natural landslides. The Waioli Valley 
populations are threatened by several 
alien weeds: Rubus rosifolius 
(thimbleberry); Youngia japon ica  
(Oriental hawksbeard); Erechtites 
valerian ifolia (fireweed); and Blechnum  
occiden tale (NCN). Hurricanes are also 
a potential threat, but most of the plants 
have grown back vigorously since 
Hurricane Iniki (HHP 1991cl; T. Flynn,
R. Hobdy, D. Lorence, and W.L. Wagner, 
pers. comms., 1991; D. Lorence, in litt., 
1993).

Cyrtandra lim ahuliensis is not 
immediately in danger of extinction, but 
if the threats outlined above are not 
curtailed, the species will become 
endangered in the future.

Remy first collected a specimen of 
D elissea rhytidosperm a on Kauai 
between 1851 and 1855. Horace Mann, 
Jr. (1867) chose the specific epithet to 
describe its wrinkled seeds. Heinrich 
Wawra (1873) later described another 
species, D. kea lia e, which he said was 
closely related to D. rhytidosperm a. In 
the current treatment of the family, 
Lammers (1990) considers D. kea liae  to 
be synonymous with D. rhytidosperm a.

D elissea rhytidosperm a, a member of 
the bellflower family, is a branched
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shrub 1.6 to 8.2 ft (0.5 to 2.5 m) tall. The 
lance-shaped or elliptic leaves are 3.1 to
7.5 in (8 to 19 cm) long and 0.8 to 2.2 
in (2 to 5.5 cm) wide and have toothed 
margins. Clusters of 5 to 12 flowers are 
borne on stalks 0.4 to 0.8 in (1 to 2 cm) 
long; each flower has a stalk 0.3 to 0.5 
in (8 to 13 mm) long. The greenish 
w h ite  (sometimes pale purple) corolla is 
0.6 to 0.8 in (14 to 20 mm) long. The 
stamens are hairless, except for a small 
patch of hair at the base of the anthers. 
The nearly spherical dark purple fruits 
are 0.3 to 0.5 in (7 to 12 mm) long and 
contain numerous white seeds. This 
species differs from other taxa of the 
genus by the shape, length, and margins 
of the leaves and by having hairs at the 
base of the anthers (Hillebrand 1888; 
Lammers 1990; Rock 1913,1919; 
Wimmerl953).

Historically, D elissea rhytidosperm a 
was known from scattered locations 
throughout the island of Kauai. 
Populations ranged as far north as 
Wainiha and Limahuli Valleys, as far 
east as Kapaa and Kealia, and as far 
south as Haupu Range between the 
elevations of 1,000 and 3,000 ft (300 and
1,000 m) (HHP 1991d3 to 199ld7).
Today, only one population with six 
individuals, located in State owned 
Kuia NAR, is known to exist (HHP 
1991dl; S. Perlman, pers. comm., 1993). 
The only other populations seen in 
recent years were a single plant in 
Limahuli Valley which is now dead and 
20 plants in the Haupu Range 
(Bruegmann 1990; HHP 1991d2;
Perlman 1992; S. Perlman, pers. comm.,

• 1991). The latter population was 
destroyed by Hurricane Iniki in 1992 
(Perlman 1992; S. Perlman, pers. comm., 
1993). This species generally grows in 
diverse lowland mesic forests or A cacia 

\ koa (koa)-dominated lowland dry forests 
that have well-drained soils with 
medium- to fine-textured subsoil (Foote 
et al. 1972, Gagne and Cuddihy 1990, 
Lammers 1990). Associated plant taxa 
include D ianella sandw icensis 
(‘uki’uki), Diospyros sandw icensis 
(lama), Nestegis sandw icensis (olopua), 
and Styphelia tam eiam eiae (pukiawe) 
(HHP 1991dl, 1991d2).

Habitat degradation by mule deer or 
black-tailed deer (O docoileus 
hemionus), feral goats, and feral pigs is 
the major threat affecting the survival of 
Delissea rhytidosperm a. Other threats 
are predation by rats (Rattus spp.), fire, 
over-collecting for scientific or 
horticultural purposes, landslides, and 
competition with alien plants such as 
lantana, Passiflora ligularis (sweet 
granadilla), and P. m ollissim a (banana 
poka). This species, with a single extant 
population of six individuals, is 
threatened by stochastic extinction and/

or reduced reproductive vigor due to the 
small number of existing individuals. 
Hurricanes are an additional, and major, 
threat (Bruegmann 1990;'HHP 1991dl; 
HPCC 1990b; John Obata, HPCC, and S. 
Perlman, pers. comms., 1991,1993).

About 1875, Valdemar Knudsen, a 
rancher on Kauai, collected a fern at 
Halemanu, which Wilhelm Hillebrand 
(1888) named Lindsaya lacin iata, the 
specific epithet referring to the divided 
fronds. Hillebrand also indicated two 
varieties: var. subpinnata, a bipinnate 
form, which may actually represent 
another species (Wagner 1952); and an 
unnamed form. Friedrick Ludwig Emil 
Diels (1899) transferred the species to 
D iellia, resulting in D iellia lacin iata, the 
name in use at the time the species was 
proposed (Lamoureux 1988). Recent 
studies have recognized these 
populations as a new species, D iellia 
pallida  (W.H. Wagner 1993).

D iellia p allida, a member of the 
spleen wort family (Aspleniaceae), is a 
plant that grows in tufts of three to four 
light green, lance-shaped fronds along 
with a few persistent dead ones. The 
midrib of the frond ranges from dark 
purple to brownish gray in color and 
has a dull sheen. Scales on the midrib 
are brown, gray, or black; 0.1 to 0.2 in 
(3 to 5 mm) long; and rather 
inconspicuous. The fronds measure 12 
to 22 in (30 to 55 cm) in length and 2 
to 5 in (5 to 12 cm) in width and have 
short black hairs on the underside. Each 
frond has .approximately 20 to 40 pinnae 
(divisions or leaflets). The largest 
pinnae are in the middle section of the 
frond, while the lower section has 
triangular, somewhat reduced pinnae, 
with the lowermost pair of pinnae 
raised above the plane of the others. The 
sori (groups of spore-producing bodies), 
which are frequently fused along an 
extended line, are encircled by a 
prominent vein. This species differs 
from others of this endemic Hawaiian 
genus by the color and sheen of the 
midrib, the presence and color of scales 
on the midrib, and the frequent fusion 
of sori (Hillebrand 1888; Wagner 1952, 
1987).

D iellia p a llida  was known historically 
from Halemanu on Kauai (Hillebrand 
1888). The species had not been seen 
since 1949, when a collection was made 
in Kuia NAR (Warren H. Wagner, 
University of Michigan, pers. comm., 
1991). It is currently known from two 
populations on State land on the island 
of Kauai within Kuia NAR and Koaie 
Canyon. The reqently discovered 
population on the west side 6f Waimea 
Canyon within Puu Ka Pele Forest 
Reserve is now apparently extirpated 
(CPC 1989a, 1990; HHP 1991el to 
1991e3; Wagner 1952; D. Lorence, pers.

comm., 1991; S. Perlman, pers. comm., 
1993; D. Lorence et a l., in litt , 1991).
The two known populations extend over 
a 7 by 3 mi (11 by 5 km) area. In 1987,
Joel Lau of The Nature Conservancy of 
Hawaii (TNCH) discovered the Koaie 
Canyon population of three or four 
individuals (Bruegmann 1990; HHP 
1991e3; Joel Lau, Hawaii Heritage 
Program, and S. Perlman, pers. comms., 
1991). Botanists of NTBG have since 
discovered two plants in Puu Ka Pele 
Forest Reserve, but the plants have since 
disappeared and were likely destroyed 
by goats (D. Lorence et a l., in litt., 1991). 
Recent visits to the Kuia NAR and Koaie 
populations have found a total of less 
than 10 extant individuals for this 
species (HPCC 1991cr, Perlman 1992; J. 
Lau and D. Lorence, pers. comms., 1991;
S. Perlman, pers. comms., 1991,1993). 
This species grows on bare soil on steep, 
rocky, dry slopes of lowland mesic 
forests, 1,700 to 2,300 ft (530 to 690 m) 
in elevation. Associated plant taxa 
include koa, Alectryon m acrococcus 
(mahoe), A leurites m oluccana (kukui), 
Antidesm a platyphyllum  (hame), ’ohi’a, 
M yrsine lanaiensis (kolea), and 
Rauvolfia sandw icensis (hao) (HHP 
1991el to 1991e3; S. Perlman, pers. 
comm., 1991; D. Lorence et a l , in litt., 
1991).

, Competition with alien plants, 
especially lantana and M elia azedarach  
(Chinaberry), constitutes the major 
threat to D iellia pallida. Introduced 
grasses, such as Stenotaphrum  
secundatum  (St. Augustine grass) and 
Oplismenus hirtellus (basketgrass), and 
two naturalized taxa of Polynesian 
introduction, kukui and Cordyline 
fruticosa  (ti), degrade this species’ 
habitat. Feral goats cause erosion near 
the plants and trample and possibly 
browse these plants. Other threats to 
this species are habitat degradation by 
feral pigs and mule deer, fire, over- 
collecting for scientific purposes, as 
well as stochastic extinction and/or 
reduced reproductive vigor due to the 
small number of existing individuals 
(HHP 1991e2,1991e3; Bruegmann 1990, 
Wagner 1950; J. Lau, S. Perlman, and D. 
Lorence, pers, comms., 1991).

Reverend John Mortimer Lydgate first 
collected E xocarpos luteolus in 1908 
and Charles N. Forbes (1910) described 
the species two years later. The specific 
epithet means “yellow” and refers to the 
color of the receptacle (base of flower) 
and fruit. *

Exocarpos luteolus, a member of the 
sandalwood family (Santalaceae), is a 
moderately to densely branched shrub,
1.6 to 6.6 ft (0.5 to 2 m) tall with knobby 
branches. The leaves are of two kinds, 
minute scales and more typical leaves.. 
The latter, which are usually present,
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are elliptical, lance-shaped or oval, 
usually 2 to 3.2 in (5 to 8 cm) long and 
1 to 1.4 in (25 to 36 mm) wide, and lack 
a leaf stalk. The green flowers have five 
to six petals about 0.04 in (1 mm) long. 
The pale yellow fruit is a drupe (single- 
seeded fleshy fruit), usually 0.4 to 0.7 in 
(11 to 19 mm) long, with four distinct 
indentations at the apex. About 0.2 to
0.4 in (6 to 9 mm) of the drupe is 
exposed above the fleshy, golden-yellow 
receptacle. This species is distinguished 
from others of the genus by its generally 
larger fruit with four indentations and 
by the color of the receptacle and fruit 
(Degener 1932a, 1932b; Forbes 1910; 
Wagner et al. 1990).

Historically, E xocarpos luteolus was 
known from three locations on Kauai: 
Wahiawa Swamp; Kaholuamanu; and 
Kumuwela Ridge (HHP 1991fl, 1991f5, 
1991f7). This species is now known to 
grow on Kumuwela Ridge as well as in 
Kauaikinana Valley, near Honopu Trail, 
Waialai, and on the rim of Kalalau 
Valley within or on the boundary of 
Kokee State Park (HHP 1991f3 to 
1991f6; HPCC 1991c; D. Lorence et al., 
in litt., 1991) in a 3 sq mi (5 sq km) area 
and on Kamalii Ridge in Kealia Forest 
Reserve (HHP 1991f2), roughly 16 mi 
(26 km) away. All known populations 
are on State land and §re estimated at 
250 individuals (HHP 1991f2,1991f4, 
1991f6; Derral Herbst, FWS, pers. 
comm., 1991; S. Perlman, pers. comms., 
1991,1993; D. Lorence et a l.,in  litt., 
1991). There are reliable, but 
unconfirmed, reports that this species 
was collected on the slopes of Anahola 
Mountain about 1970 (D. Herbst, pers. 
comm., 1991). E xocarpos luteolus is 
found at elevations between 2,000 and ' 
3,600 ft (600 and 1,100 m) in a variety 
of habitats: Wet places bordering 
swamps; on open, dry ridges; and 
lowland to montane, ’ohi’a-dominated 
wet forest communities (HHP 1991fl, 
1991f3,1991f4,1991f6; Wagner et al. 
1990). Associated taxa include koa, 
pukiawe, and uluhe (HHP l991f2 to 
1991f5).

Destruction of habitat by feral goats 
and pigs and competition with Erigeron 
karvinskianus (daisy fleabane) are major 
threats to Exocarpos luteolus.
Aggressive alien taxa degrading this 
plant’s habitat include A cacia m eam sii 
(black wattle), Corynocarpus laevigatus 
(karakanut), M yricafaya (firetree), and 
Rubus argutus (prickly Florida 
blackberry), all woody plants that 
displace native Hawaiian taxa. Other 
threats to this species include: rats, that 
eat the fruits; goats, that browse the 
plants; and fire, erosion, and over
collecting for scientific purposes (HHP 
1991f6; T. Flynn and S. Perlman, pers.

comms., 1991; D. Lorence et al., in litt., 
1991).

Louis Charles Adelbert von Chamisso 
collected a plant specimen in 1816 at 
Kealakekua, island of Hawaii, and 
named it Kadua cookian a  (Chamisso 
and Schlechtendal 1829). The specific 
epithet commemorates Captain James 
Cook, the first European to anchor at 
Kealakekua Bay. Ernest G. Steudel 
(1840) transferred the species to the 
genus H edyotis, resulting in the 
combination H. cookian a.

H edyotis cookiana, a member of the 
coffee family (Rubiaceae), is a small 
shrub with many branches 4 to 8 in (10 
to 20 cm) long. The papery-textured 
leaves are long and narrow, 1.5 to 3 in 
(4 to 8 cm) long and about 0.2 to 0.5 in 
(0.5 to 1.2 cm) wide, and fused at the 
base to form a sheath around the stem. 
The bisexual or female flowers are 
arranged in clusters of threes on flower 
stalks about 0.3 to 0.6 in (8 to 15 mm) 
long, with the central flower on the 
longest stalk. Beneath the flower 
clusters are sharp-pointed bracts 
(modified leaves). The fleshy white 
corolla is trumpet-shaped and about 0.3 
to 0.4 in (8 to 9 mm) long, with lobes 
about 0.08 in (2 mm) long. Fruits are 
top-shaped or spherical capsules about
0.1 in (3.0 to 3.5 mm) long and 0.1 to
0.2 in (3.5 to 4 mm) wide that open at 
maturity to release wedge-shaped 
reddish brown seeds. This plant is 
distinguished from other species in the 
genus that grow on Kauai by being 
entirely hairless (Fosberg 1943, 
Hillebrand 1888, Chamisso and 
Schlechtendal 1829, Wagner et al.
1990).

Historically, H edyotis cookiana  was 
known from only three collections: 
Kealakekua on the island of Hawaii; 
Halawa and Kalawao on Molokai; and at 
the foot of the Koolau Mountains on 
Oahu (Fosberg 1943, HHP 1991g2, 
Hillebrand 1888). There is no evidence 
that it still exists on any of those 
islands. This species was discovered in 
1976 by Charles Christensen on the 
island of Kauai in Waiahuakua Valley 
on State land (HHP 1991gl). Between 50 
and 100 plants are scattered along a 0.25 
mi (0.4 km) distance in the streambed 
and lower part of the waterfall.
Although this population has not been 
observed since its discovery, it is still 
believed to be extant (C. Christensen, 
pers. comm., 1991). H edyotis cookiana  
generally grows in streambeds or on 
steep cliffs close to water sources in 
lowland wet forest communities (C. 
Christensen, pers. comm., 1991) and is 
believed to have formerly been much 
more widespread on several of the main 
Hawaiian Islands at elevations between

560 and 1,200 ft (170 and 370 m) 
(Wagner et al. 1990).

The major threat to H edyotis 
cookian a, with only one known 
population, is stochastic extinction and/ 
or reduced reproductive vigor. Potential 
threats include competition with alien 
plants, which are invading the area, and 
habitat modification by feral pigs and 
goats, which have been observed in the 
area. Individuals of H edyotis cookiana 
grow in a stream bed and on the side of 
a waterfall. These areas are vulnerable 
to flooding and other natural 
disturbances (HHP 1991u6; C. 
Christensen, pers. comm., 1991).

In 1928, Albert W. Duvel discovered 
several trees of H ibiscus clayi that had 
been damaged by cattle (Bos taurus) and 
brought the species into cultivation. Isa 
and Otto Degener named the species 
after the late Horace F. Clay, a 
horticulturist and college instructor who 
brought the species to their attention 
(Degener and Degener 1959a). Sister 
Margaret James Roe, in her study of the 
genus in Hawaii, named H. newnousei 
as another species from Kauai (Roe 
1959,1961). In the currently accepted 
treatment of the Hawaiian members of 
the family, David M. Bates (1990) 
considers H. new housei to be a synonym 
of H. clayi.

H ibiscus clayi, a member of the 
mallow family (Malvaceae), is a shrub or 
tree 13 to 26 ft (4 to 8 m) tall with stems 
bearing sparse hairs at the branch tips. 
The oval or elliptical leaves are usually 
1 to 3 in (3 to 7 cm) long and 0.6 to 1.4 
in (15 to 35 mm) wide and have a 
hairless upper surface and slightly hairy 
lower surface. The leaf margins are 
entire or toothed toward the apex. The 
flowers are borne singly near die ends 
of the branches. The flaring petals are 
dark red, 1.8 to 2.4 in (45 to 60 mm) 
long, and 0.4 to 0.7 in (10 to 18 mm) 
wide. The green tubular or um-shaped 
calyx is usually 0.6 to 1 in (15 to 25 
mm) long with five or six shorter bracts 
beneath. The fruits are pale brown 
capsules, 0.5 to 0.6 in (12 to 14 mm) 
long, containing about 10 oval, 
brownish-black seeds about 0.16 in (4 
mm) long. This species is distinguished 
from other native Hawaiian members of 
the genus by the lengths of the calyx, 
calyx lobes, and capsule, and by the 
margins of the leaves (Bates 1990, 
Degener and Degener 1959a).

H ibiscus clayi is known from 
scattered locations on private and State 
land on the island of Kauai: The Kokee 
region on the western side of the island; 
Moloaa Valley to the north; Nounou 
Mountain in Wailua to the east; and as 
far south as Haiku near Halii Stream 
(HHP 1991hl to 1991h5). At this time, 
only the Nounou Mountains population
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with four trees, is known to still exist 
(HHP 1991h2,1991h3; David Bates, 
Cornell University, T. Flynn, and S. 
Perlman, pers. comms., 1991; D.
Lorence et al., in litt., 1991). It is unclear 
whether the one individual from the 
Kokee region was a cultivated plant.
This lowland dry forest species 
generally grows on slopes at an 
elevation of 750 to 1,150 ft (230 to 350 
m). Associated taxa include Java plum, 
koa, kukui, and ti (Bates 1990; HHP 
1991hl, 199lh2).

Before cattle were removed from the 
area, they greatly damaged the habitat of 
Hibiscus clayi. Competition with alien 
plant taxa currently threatens this 
species. Strawberry guava is the greatest 
threat, but common guava, Hilo grass, 
Java plum, kukui, lantana, ti, and 
Schinus terebinthifolius (Christmas 
berry) are also present. The area of the 
Nounou Mountain population has been 
planted with Araucaria colum naris 
(columnar araucaria), which is 
reseeding itself there and may prevent 
regeneration of native plants. The close 
proximity of most of the plants to a 
hiking trail makes them prone to 
disturbance. Pigs pose a potential threat 
to the species. The small total number 
of existing individuals poses a threat of 
stochastic extinction and/or reduced 
reproductive vigor (Degener and 
Degener 1959a; HHP 1991hl to 199lh3; 
HPCC 1990c; T. Flynn, pers. comm., 
1990; D. Bates, T. Flynn, D. Herbst, and 
R. Hobdy, pers. comms., 1991).

Abbe Uroain Jean Faurie first 
collected Lipochaeta fau riei on Kauai in 
1910. During the following year, H. 
Leveille (1911) named the plant in 
honor of him. St.John (1972) described 
another species from Kauai, L. 
deltoidea, but the authors of the current 
treatment place this name in synonymy 
with L. fauriei (Wagner et al. 1990).

Lipochaeta fauriei, a member of the 
aster family (Asteraceae), is a perennial 
herb with somewhat woody, erect or 
climbing stems up to 16 ft (5 m) long. 
The toothed leaves are narrowly 
triangular, slightly hairy, 3 to 5 in (7 to 
13 cm) long, and about 1.2 in (3 cm) 
wide. Flower heads occur in clusters of 
2 to 3, each comprising 6 to 8 ray florets, 
0.2 to 0.5 in (6 to 13 mm) long and about 
0.1 in (2.3 mm) wide, and 30 to 35 disk 
florets 0.1 to 0.2 in (3.3 to 3.9 mm) long. 
The bracts beneath the flower heads are 
purple near the base. Fruits are knobby- 
textured achenes (dry, one-seeded 
fruits) about 0.1 in (2.5 to 3 mm) long 
and 0.07 in (1.5 to 2 mm) wide. The 
achenes of the disk florets are 
sometimes thinner and shorter than 
those of the ray florets. This species 
belongs to a genus endemic to the 
Hawaiian Islands and is one of three

species found only on the island of 
Kauai. This species differs from the 
others on Kauai by having a greater 
number of disk and ray flowers per 
flower head, typically longer leaves and 
leaf stalks, and longer ray flowers 
(Gardner 1976,1979; St. John 1972; 
Sherff 1935b; Wagner et al. 1985,1990).

Historically, Lipochaeta fau riei was 
known from Olokele Canyon on the 
island of Kauai (Gardner 1979, HHP 
1991i5). This species is now also known 
from four other areas on Kauai: Koaie 
Canyon; Poopooiki; Haeleele; and lower 
Hikimoe Valleys (HHP 1991il to 1991i4; 
HPCC 1990d2,1990d3; St. John 1972). 
All 5 populations, totalling fewer than 
70 individuals, are found on State land 
(HHP 1991il to 1991i3; HPCC 1990d2, 
1990d3; R. Hobdy and J. Lau, pers. 
comms., 1991), encompassing a 6 by 7 
mi (10 by 11 km) area. This species most 
often grows in moderate shade to full 
sun and is usually found on the sides of 
steep gulches in diverse lowland mesic 
forests at an elevation of about 1,570 to 
2,950 ft (480 to 900 m) (Wagner et al. 
1990). Associated plant taxa include 
basketgrass, kukui, lama, and H ibiscus 
w aim eae (koki’o ke’oke’o); the major 
alien associate is lantana (HHP 1991il 
to 1991i3; HPCC 1990d2,1990d3).

The major threats to Lipochaeta  
fau riei are degradation of its habitat by 
feral goats and competition with 
invasive alien plant taxa, especially 
lantana. Feral pigs pose a potential 
threat to the species and fire is a 
significant threat. The small total 
number of individuals comprises a 
threat of stochastic extinction and/or 
reduced reproductive vigor to this 
species (HHP 1991il to 1991i3; HPCC 
1990dl to 1990d3; R. Hobdy, J. Lau, and
S. Perlman, pers. comms., 1991).

Thomas Nuttall (1841) described 
Schizophyllum  micranthum  based on a 
specimen collected on Kauai in 1840 
during the United States Exploring 
Expedition. The specific epithet refers 
to the small size of the flowers. In 1843, 
Guilielmo Gerardo Walpers published 
the superfluous name A phanopappus 
nuttallii based on the same specimen 
described by Nuttall (Gardner 1979). 
Gray (1861) transferred the species to 
the genus Lipochaeta, resulting in L. 
m icrantha. Amos Arthur Heller (1897) 
transferred the species into the genus 
A phanopappus, resulting in A. 
m icranthus. Otto Degener and Earl 
Edward Sherff (Sherff 1941) described L. 
exigua as another Kauai taxon based on 
a specimen collected by Otto Degener 
and Emilio Ordonez. In his monograph 
of the genus, Robert C. Gardner (1979) 
recognized L. m icrantha var. exigua 
along with the typical variety, and this

is accepted in the current treatment 
(Wagner et al. 1990).

Lipochaeta m icrantha, a member of 
the aster family,' is a somewhat woody 
perennial herb. The 1.6 to 6.6 ft (0.5 to 
2 m) long stems grow along the ground 
and root at the nodes, with the tip of the 
stem growing upward. The roughly 
triangular leaves measure 0.8 to 3.8 in 
(2.1 to 9.7 cm) long and 0.5 to 3.1 in (1.2 
to 7.8 cm) wide. They are sparsely hairy, 
with margins smooth or variously lobed. 
Flower heads are in clusters of two or 
three. Each head contains four to five 
ray florets, 0.1 to 0.2 in (2.3 to 5.8 mm) 
long and 0.06 to 0.14 in (1.4 to 3.5 mm) 
wide, and five to nine disk florets, about 
0.1 in (2.7 to 3.1 mm) long. The two 
recognized varieties of this species, 
exigua and m icrantha, are distinguished 
by differences in leaf length and width, 
degree of leaf dissection, and the length 
of the ray florets. The smaller number of 
disk florets separates this species from 
the other members of the genus on the 
island of Kauai (Gardner 1976,1979; 
Degener and Degener 1959b, 1962; 
Sherff 1935b; Wagner et al. 1990).

Only,two populations of Lipochaeta  
m icrantha var. exigua are known from 
the vicinity of Haupu Range on the 
island of Kauai (HHP 1991j3). The 
populations of this variety are 
distributed over a 1.5 mi (2.4 km) 
distance on privately owned portions of 
Haupu Range and total between 100 and 
500 individuals (HHP 1991jl, 1991j2; 
HPCC 199ld; T. Flynn, pers. comm., 
1991). Historically, Lipochaeta 
m icrantha var. m icrantha appears to 
have been more widely distributed on 
Kauai in Olokele Canyon, Hanapepe 
Valley, and in the Koloa District (HHP 
199lkl, I991k5; HPCC 199ld; T. Flynn 
and S. Perlman, pers. comms., 1991). 
This variety is now known only from 
two to four populations located on State 
land in Koaie Canyon on Kauai, 
totalling 150 to 570 individuals (CPC 
1992; HHP 1991kl, 1991k5; S. Perlman, 
pers. comms., 1991,1993). The 
populations encompass an area of 1.4 
square miles (2.3 sq km) approximately 
1.4 mi (2.3 km) apart. Both varieties 
generally grow on exposed rocky slopes 
in diverse lowland mesic forests and 
sometimes on grassy ridges at an 
elevation of 1,000 to 1,300 ft (300 to 400 
m) (HHP 1991jl to 1991j3,199lkl to 
1991k5; Wagner et al. 1990). Associated 
plant taxa include alahe’e, lama, ’ohi’a, 
C ham aesyce celastroides var. 
hanapepensis (’akoko), and N eraudia 
kauaiensis (Gardner 1979; HHP 1991 jl ,  
1991kl, 199 lk2).

The major threats to Lipochaeta  
m icrantha are habitat degradation by 
feral ungulates and competition with 
alien plant taxa. Feral pigs threaten the
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habitat of both varieties of L ipochaeta  
m icrantha and signs of damage by feral 
goats have been seen near individuals of 
var. m icrantha. Alien plant taxa, such as 
lantana, affect the habitats of both 
varieties. Pluchea carolinensis 
(sourbusb) is found near var. exigua. 
Daisy fleabane and Stachytarpheta spp. 
are components of the habitat of var. 
m icrantha. Both varieties are threatened 
by stochastic extinction and/or reduced 
reproductive vigor due to the small 
number of existing populations (HHP 
1991jl, 1991)2,1991kl, 1991k5; HPCC 
1990e, 1990f; T. Flynn, pers. comm., 
1991; D. Lorence et al., in lift., 1991).

Hobdy collected the first specimen of 
Lipochaeta w aim eaensis in 1967. Five 
years later, St. John (1972) described it 
as a new species, naming it for the 
Waimea Canyon where it grows.

Lipochaeta waim eaensis, a member of 
the aster family, is a low growing, 
somewhat woody perennial herb with 
stems 3 to 6.5 ft (1 to 2 m) long that root 
at the nodes. The linear or narrowly 
elliptical leaves are 1.9 to 2 in (4.7 to 5 
cm) long, 0.2 to 0.3 in (5 to 8 mm) wide, 
hairy along major veins on the upper 
surface, and evenly hairy on the lower 
surface. Flower heads are borne singly 
or in clusters of two or three. The outer 
head bracts are lance-shaped and 
measure 0.1 to 0.2 in (3 to 4 mm) long 
and 0.06 to 0.08 in (1.5 to 2 mm) wide. 
The oval ray florets number four or five 
per head and are about 0.13 in (3.2 to
3.5 mm) long and about 0.1 in (3 mm) 
wide. The disk florets number 20 to 25 
per head. The fruits are knobby, winged 
achenes 0.1 in (2.2 to 2.5 mm) long and 
about 0.08 in (1.7 to 2.3 mm) wide. The 
ray achenes are slightly wider and have 
longer wings than those of the disk. This 
species differs from the two other taxa 
of the genus included in this rule (L. 
fau riei and L. m icrantha) in having a 
different leaf shape and shorter leaf 
stalks and ray florets (Gardner 1976,
1979; St. John 1972; Wagner et al. 1990).

Lipochaeta w aim eaensis is known 
only from the type locality, along the 
rim of Kauai’s Waimea Canyon on State 
land (HHP 1991ml, HPCC 1991e).
Fewer than 10 plants are scattered over 
a 2.5 acre (ac) (1-hectare (ha)) area 
(Gerald Carr, University of Hawaii at 
Manoa, and S. Perlman, pers. comms., 
1991). This population grows on eroded 
soil on a precipitous, shmb-covered 
gulch in a diverse lowland mesic forest 
at an elevation between 1,150 and 1,300 
ft (350 and 400 m) (HHP 1991ml,
Wagner et al. 1990). The vegetation at 
the site is predominantly alien 
consisting of G revillea robusta (silk 
oak), Leucaena leu cocephala  (koa 
haole), and Rhynchelytnim  repens 
(Natal redtop); however, native taxa

include D odonaea viscosa (’a’ali’i) and 
Lipochaeta connata (nehe) (CPC 1989b, 
1990; S. Perlman, pers. comm., 1991) 
also occur here.

Alien plant taxa competing with and 
threatening Lipochaeta w aim eaensis 
include koa haole, Natal redtop, silk 
oak, and Opuntia ficus-indica  (prickly 
pear, panini). The existing soil erosion 
problem is exacerbated by the presence 
of feral goats. The single population, 
and thus the entire species, is 
threatened by stochastic extinction and/ 
or reduced reproductive vigor due to the 
small number of existing individuals. 
Over-collecting for scientific purposes 
also poses a threat (G. Carr and S. 
Perlman, pers. comms., 1991).

In 1912, Lydgate collected a plant 
specimen on Kauai that he and Forbes 
named Lysim achia filifo lia  (Forbes 
1916). They chose the specific epithet, 
which means “thread-leaved,” in 
reference to the plant’s very narrow 
leaves. Heller (1897) created a new 
genus, Lysim achiopsis, in which he 
placed all endemic Hawaiian taxa of 
Lysim achia, and Otto and Isa Degener 
(1983) later published Lysim achiopsis 
filifo lia . The current treatment (Wagner 
et al. 1990) recognizes Lysim achiopsis 
as a section of Lysim achia. Most 
recently, St. John (1987b) published 
many species, varieties, and 
combinations of Lysim achia, one or 
more of which may fit into this species 
(Wagner et al. 1990).

Lysim achia filifo lia , a member of the 
primrose family (Primulaceae), is a 
small shrub 0.5 to 1.6 ft (15 to 50 cm) 
tall. The linear leaves measure 0.6 to 2.1 
in (15 to 54 mm) long and 0.01 to 0.07 
in (0.3 to 1.8 mm) wide and are u s u a l l y  
alternately arranged. They are single- 
veined and sparsely hairy or hairless. 
The bell-shaped flowers are reddish 
purple, 0.2 to 0.4 in (6 to 10 mm) long, 
and borne singly on flower stalks about
0.7 to 1.2 in (18 to 30 mm) long that 
elongate upon fruiting. Fruits are thick, 
hard capsules about 0.2 in (5 to 6 mm) 
long that contain numerous minute, 
nearly black, irregularly shaped seeds. 
This species is distinguished from other 
taxa of the genus by its leaf shape and 
width, calyx lobe shape, and corolla 
length (Forbes 1916, Wagner et al.
1990).

Historically, Lysim achia filifo lia  was 
known only from the upper portion of 
Olokele Valley on Kauai (HHP 1991nl). 
This species is now known from two 
other areas: The headwaters of the 
Wailua River on Kauai; and the slopes 
of Waiahole Valley in the Koolau 
Mountains of Oahu (HHP 1991n2, 
1991n3; HPCC 1990gl, 1990g3). Three 
closely situated colonies on Kauai are 
located within a 0.5 sq mi (1.3 sq km)

area and total 76 individuals (K. Marr, 
pers. comm., 1991). The Oahu 
population contains about 150 to 200 
individuals (CPC 1989a; HHP 1991n3; 
HPCC 1990gl, 1990g3). Both 
populations of this species are located 
on State land, totalling approximately 
225 to 275 individuals. This species 
typically grows on mossy banks at the 
base of cliff faces within the spray zone 
of waterfalls or along streams in 
lowland wet forests at an elevation of 
800 to 2,200 ft (240 to 680 m) (HHP 
199101 to 1991n3; HPCC 1990gl, 
1990g3; Wagner et al. 1990; K. Marr, 
pers. comm., 1991). Associated plant 
taxa include mosses, ferns, liverworts, 
pili grass, Cuphea carthagenensis 
(tarweed), and P ilea pep loid es  (HHP 
1991n3; J. Lau, pers. comm., 1991).

The major threat to Lysim achia 
filifo lia  is competition with alien plant 
taxa. Individuals of this species on 
Kauai are damaged and destroyed by 
natural rock slides in their habitat, 
which is near the bottom of steep cliffs. 
H ydrocotyle sibthorpioides (marsh 
pennywort), tarweed, and thimbleberry, 
although not invasive weeds, are 
present in this near-pristine area of 
Wailua Stream and may degrade the 
native ecosystem. At least one feral pig 
has made its way into this area, 
indicating that this disruptive anim al is 
a potential threat. Individuals of 
Lysim achia filifo lia  on Oahu are 
vulnerable to rock slides and compete 
for space with alien plants such as 
marsh pennywort, tarweed, Ageratina 
riparia (Hamakua pamakani), and 
Schefflera actinophylla (octopus tree). 
Because only one population of 
Lysim achia filifo lia  occurs on each of 
only two islands, the species is 
threatened by stochastic extinction. 
Hurricane Iniki caused at least some 
damage to the Wailua River population 
(HHP 1991n3; HPCC 1990g2; D. Lorence 
and S. Perlman, pers. comms., 1991; L. 
Mehrhoff, pers. comm., 1993).

In 1927, MacDaniels collected a plant 
specimen on Kauai that St. John (1944) 
later named Pelea.haupuensis. The 
specific epithet refers to the type 
locality, Haupu, the only known site for 
this plant until it was discovered.in 
Waimea Canyon in 1989. Thomas G. 
Hartley and Benjamin C. Stone (1989, 
Stone et al. 1990, Wagner et al. 1990) 
synonymized the genus P elea  with 
M elicope, resulting in the current name 
for this taxon, M elicope haupuensis.

M elicope haupuensis, a member of 
the citrus family (Rutaceae), is a tree 
about 26 ft (8 m) tall. The oval leaves,
2 to 5.1 in (5 to 13 cm) long and 1.1 to
2.2 in (28 to 56 mm) wide, are 
oppositely arranged. Flowers grow in 
clusters of five to seven on stalks
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usually 0.1 to 2.8 in (2 to 7 mm) long, 
each flower on a stalk 0.04 to 0.12 in (1 
to 3 mm) long. Only female flowers are 
known. The flowers are about 0.14 in 
(3.5 mm) long, dotted with oil glands, 
and covered with a dense mat of hairs. 
Fruits are distinct follicles (a dry fruit 
that splits open lengthwise), 0.35 to 0.43 
in (9 to 11 mm) long, with a hairless 
exocarp and endocarp (outermost and 
innermost layers of the finit wall, 
respectively). Unlike other taxa of this 
genus on Kauai, the exocarp and 
endocarp are hairless and the sepals are 
covered with dense hairs (St. JohA 1944, 
Stone 1969, Stone et al. 1990).

For 62 years, M elicope haupuensis 
was known only from the type locality 
on the north side of Haupu Ridge on 
Kauai (HHP 1991o3). In 1989, two 
plants were discovered within 1 mi (1.6 
km) of each other along the banks of 
Koaie Stream on State owned land in 
Waimea Canyon (HHP 1991ol, 1991o2; 
HPCC 1991f). These plants grow on 
moist talus slopes in ’ohi’a-dominated 
lowland mesic forests (Stone et al. 1990) 
with such associated taxa as ’a’ali’i and 
hame, at elevations between 1,230 and 
2,690 ft (375 and 820 m) (HHP 1991ol 
to 1991o3).

Habitat degradation by feral goats and 
competition with invasive alien plant 
taxa such as lantana and yellow foxtail 
threaten M elicope haupuensis. A 
potential threat to members of this 
genus is their known susceptibility to 
black twig borer (Xylosandrus 
compactus), a burrowing beetle 
ubiquitous in Hawaii at elevations 
below 2,500 ft (670 m). The existence of 
only two known trees of this species 
constitutes a threat of stochastic 
extinction, over-collecting, and/or 
reduced reproductive vigor (Hara and 
Beardsley 1979; HHP 1991ol, 1991o2; 
Medeiros et al. 1986).

Knudsen sent a plant specimen he 
found at Waimea to Hillebrand, who 
named it Pelea knudsenii in honor of its 
collector (Hillebrand 1888). In an action 
that was not supported by other 
taxonomists, Emmanuel Drake del 
Castillo (1890) transferred several 
species from the genus Pelea to the 
genus Evodia. Hartley and Stone (1989) 
synonymized the genus P elea with 
M elicope, resulting in the combination
M. knudsenii. Other names now 
included in M. knudsenii are P elea 
multiflora (Rock 1911), P. knudsenii var. 
multiflora (Rock 1918), and P. 
tomentosa (St. John 1944).

M elicope knudsenii, a member of the 
citrus family, is a tree usually 10 to 33 
ft (3 to 10 m) tall with smooth gray bark 
and yellowish brown to olive-brown: 
hairs on the tips of thé branches. Leaves 
are variable, ranging from oblong to

elliptic, 3.5 to 9.8 in (9 to 25 cm) long 
and 1.8 to 3.9 in (4.5 to 10 cm) wide.
The lower surface of the leaves is 
uniformly covered with olive-brown 
hairs, but the upper surface is only 
sparsely hairy along the midrib. The 
densely hairy flowers are bisexual or 
may be unisexual. There are usually 20 
to 200 flowers per cluster in the leaf 
axils. The sepals and petals are covered 
with silky gray hairs and the sepals 
persist in fruit. The fruits are 0.7 to 1.2 
in (18 to 30 mm) wide and are 
comprised of distinct follicles, 0.3 to 0.6 
in (8 to 14 mm) long. The hairless 
exocarp is dotted with minute glands. 
The endocarp also lacks hairs. Seeds 
number one or two per carpel (ovule
bearing structure) and are about 0.2 in 
(5 to 6 mm) long. The distinct carpels 
of the fruit, the hairless endocarp, the 
larger number of flowers per cluster, 
and the distribution of hairs on the 
underside of the leaves distinguish this 
species from M. haupuensis and other 
species of the genus (Degener et al. 
1962a, 1962b; Hillebrand 1888; Rock 
1913; Stone 1969; Stone et al. 1990).

Historically, M elicope knudsenii was 
known only from the southeast slope of 
Haleakala on Maui and from Olokele 
Canyon on Kauai (HHP 1991pl,
1991p5). This species remains in the 
Auwahi and Kanaio areas of Maui (R. 
Hobdy and Arthur Medeiros, Haleakala 
National Park, pers. comms., 1991) on 
privately owned land, but its numbers 
have decreased considerably from being 
“very common” in 1920 to between 20 
and 30 plants when it was last observed 
in 1983 (CPC 1990; HHP 1991pl). On 
Kauai, three populations, each 
consisting of one individual, remain on 
State land in the Koaie drainage area of 
Waimea Canyon (HHP 1991p2 to 
1991p4; S. Perlman, pers. comm., 1991) 
and are distributed across a distance of
1.6 mi (2.6 km). This species, therefore, 
totals between 23 and 33 individuals at 
present. M elicope knudsenii grows on 
forested flats or talus slopes in lowland 
dry to mesic forests at an elevation of 
about 1,500 to 3,300 ft (450 to 1,000 m) 
(Stone et al. 1990). The Auwahi 
population on Maui, however, grows on 
a substrate of ’a’a lava in a remnant 
native forest, dominated by a 
continuous mat of Pennisetum  
clandestinum  (Kikuyu grass) (HHP 
1991pl; Medeiros et al. 1986). Plants 
associated with the Kauai populations 
include ’a’ali’i, hame, ’ohi’a, and 
Xylosm a (HHP 1991p3,1991p4).

Competition with alien plant taxa and 
habitat degradation by feral and 
domestic animals are the major threats 
affecting M elicope knudsenii. On Kauai, 
this species competes with lantana and 
is affected by feral goats and pigs. On

Maui, M elicope knudsenii grows in an 
area currently grazed by domestic cattle, 
where a continuous mat of Kikuyu grass 
prevents seedlings from establishing. 
Feral goats and feral pigs are also 
present in the area of the Maui 
population. Axis deer (Axis), found on 
the south slope of Haleakala Mountain 
and increasing in numbers, are a 
potential threat. This species is 
potentially threatened by black twig 
borer, a ubiquitous insect that lives at 
elevations up to 2,500 ft (670 m) in 
Hawaii and is known to infest members 
of M elicope. This species is also 
threatened by fire, stochastic extinction, 
and/or reduced reproductive vigor due 
to the small number of existing 
individuals (HHP 1991p2 to 1991p4; 
Hara and Beardsley 1979; Medeiros et 
al. 1986; van Riper and van Riper 1982; 
Patrick Beil, Puu Mahoe Arboretum, R. 
Hobdy, A. Medeiros, and Steve 
Montgomery, Bishop Museum, pers. 
comms., 1991).

Hillebrand (1888) described Pelea 
pallida  based on a specimen he 
collected on Oahu. The specific epithet 
refers to the plant’s pale leaf veins and 
lower leaf surfaces. Drake del Castillo 
(1890) transferred the species to the 
genus Evodia, a combination not 
accepted by other taxonomists. Faurie 
described P. leveillei in 1912 based on 
a specimen collected on Kauai (Stone 
1969). Following the transfer of the 
genus P elea to M elicope (Hartley and 
Stone 1989, Wagner et al. 1990), authors 
of the current treatment of the Hawaiian 
members of the genus (Stone et al. 1990) 
now consider Evodia pallida, P. pallida, 
and P. leveillei to be synonyms of 
M elicope pallida.

M elicope pallida, a member of the 
citrus family, is a 20 to 33 ft (6 to 10 
m) tree with grayish white hairs and 
black, resinous new growth. The leaves, 
2.4 to 8.3 in (6 to 21 cm) long and 1 to
3.1 in (2.5 to 8 cm) wide, are grouped 
in threes, with each leaf loosely folded. 
Fifteen to 35 pale yellowish-green 
flowers are also clustered in groups of 
3 along a fuzzy white stalk up to 2.4 in 
(6 cm) long. The petals are usually 
lance-shaped and measure 0.1 to 0.2 in 
(3.5 to 5 mm) long. Fruits contain two 
shiny black seeds about 0.1 in (3.5 mm) 
long in each of the usually four distinct 
carpels. This species differs from Ai. 
haupuensis, M. knudsenii, and other 
members of the genus by the following 
combination of characteristics: Resinous 
new growth; leaves folded and in 
clusters of three; and fruits with 
separate carpels (Degener et al. 1960, 
Hillebrand 1888, St. John 1944, Stone et 
al. 1990, Wagner et al. 1990).

Historically, M elicope pallida  was 
known from various locations in the
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Waianae Mountains on Oahu and from 
Hanapepe on Kauai (HHP 1991q2 to 
1991q4,1991q7). This species is now 
known from two locations at the base of 
Mount Kaala and near Palikea, within 
TNCH’s privately owned Honouliuii 
Preserve in the Waianae Mountains on 
Oahu, and from four State owned 
locations on Kauai in Kalalau Valley, 
Koaie Stream in Waimea Canyon, and 
Hanakapiai Valley (HHP 1991ql, 
1991q6,1991q8; HPCC 1991gl, 1991g2;
T. Flynn, J. Lau, and S. Montgomery, 
pers. comms., 1991). The population 
near Palikea was last visited in 1960 
(HHP 1991ql); it is thought to contain 
only a few plants. Fewer than five 
plants are known from the island of 
Oahu (S. Montgomery, pers. comm., 
1991). Populations were discovered in 
1991 near the rim of Kalalau Valley 
(about 65 plants) and Honopu Rim (12 
plants) (Kenneth Wood, HPCC, pers. 
comm., 1991), giving a total of less than 
100 known plants for this species. 
M elicope p a llida  usually grows on steep 
rock faces in drier regions of lowland 
mesic forests at an elevation of 1,600 to 
over 3,000 ft (490 to 910 m) (Stone et al. 
1990; J. Lau, pers. comm., 1991; D. 
Lorence et al., in  litt., 1991). Associated 
plant taxa include Abutilon 
sandw icense, Alyxia oliviform is (maile), 
Dryopteris sp., ’ohi’a, Pipturus albidus 
(mamaki), Sapindus oahuensis 
(lonomea), Tetraplasandra sp. (*ohe), 
and Xylosm a haw aiiense (mana) (HHP 
1991ql, 1991q5,1991q8; J. Lau, pers. 
comm., 1991).

The major threats to M elicope pallida  
are habitat destruction by feral animals 
and competition with alien plant taxa. 
On Kauai, feral goats and feral pigs 
destroy habitat of M elicope pallida  and 
weeds, such as daisy fleabane and 
prickly Florida blackberry, compete 
with the species. The Oahu populations 
of M elicope pallida  face strong 
competition from introduced plants, 
especially Clidem ia hirta (Koster’s 
curse) and Toona ciliata  (Australian red 
cedar). A potential threat to M elicope 
pallida  is the black twig borer, which is 
known to occur in areas where this 
species grows and to feed on members 
of the genus M elicope. Additional 
threats to M elicope p a llid a  are fire and 
stochastic extinction and/or reduced 
reproductive vigor due to the small 
number of existing individuals (Hara 
and Beardsley 1979; HHP 1991q6,
1991q8; Medeiros et al. 1986; T. Flynn,
J. Lau, S. Montgomery, and K. Wood, 
pers. comms., 1991; D. Lorence et al., in  
litt., 1991).

St. John and Edward P. Hume 
described M elicope quadranguloris, 
based on a specimen collected by Forbes 

kon Kauai in 1909 (S t John 1944). The

specific epithet, meaning “four-angled,” 
describes the cube-shaped capsule. 
Hartley and Stone (1989) synonymized 
the genus P elea  with M elicope, resulting 
in the combination M. auadrangularis.

M elicope quadranguloris, a member 
of the citnis family, is a shrub or small 
tree. Young branches are generally 
covered with fine yellow fuzz but 
become hairless with age. The thin, 
leathery, elliptical leaves, 3.5 to 6 in (9.5 
to 16 cm) long and 2 to 3 in (4.5 to 7.5 
cm) wide, are oppositely arranged. The 
upper leaf surface is hairless and the 
lower surface is sparsely hairy, 
especially along the veins. Flowers are 
solitary or in clusters of two. The 
specific floral details are not known.
The fruits are somewhat cube-shaped, 
flattened capsules, about 0.5 in (13 mm) 
long and about 0.8 in (19 to 22 mm) 
wide with a conspicuous central 
depression at the top of the fruit. The 
capsules are four-lobed and completely 
fused. The exocarp is sparsely hairy and 
the endocarp is hairless. This species 
differs from others in the genus in 
having the following combination of 
characters: Oppositely arranged leaves; 
only one or two flowers per cluster; 
cube-shaped capsules with fused lobes; 
and a deep central depression at the top 
of the fruit (St. John 1944, Stone 1969, 
Stone et al. 1990).

M elicope quadranguloris is known 
from the type locality in the Wahiawa 
Bog region of Kauai (HHP 1991rl; Stone 
et al. 1990). One adult plant and two 
seedlings were discovered in 1991 in 
that area by Ken Wood of HPCC on an 
east-facing slope of Wahiawa Ridge at 
2,800 ft (850 m) elevation on privately 
owned land. Subsequent exploration 
has resulted in the location of 13 
individuals of this species. The plants 
are growing in a diverse lowland forest 
that ranges from mesic to wet conditions 
with other plants, such as ’ohi’a, opuhe, 
uluhe, Broussaisia arguta (kanawao), 
Cyrtandra pickeringii (ha’iwale), other 
M elicope species (alani), M etrosideros 
w aialealae, and abundant ferns and 
mosses (K. Wood, pers. comm., 1991, D. 
Lorence et al., in litt., 1991).

The existence of only 13 known 
plants of this species causes the species 
to be threatened by over-collecting for 
scientific purposes, stochastic 
extinction, and/or reduced reproductive 
vigor. The alien strawberry guava grows 
in the area and is a potential threat 
(Hara and Beardsley 1979; K. Wood, 
pers. comm., 1991; D. Lorence et al., in 
litt., 1991).

Forbes collected specimens of a tree 
on Kauai in 1916 that he described the 
following year (1917b) as 
Tetraplasandra racem osa. The specific 
epithet describes the inflorescence that

Forbes considered a raceme. Sherff 
(1952) transferred the species to the new 
endemic, monotypic genus 
M unroidendron, named in honor of 
George C  Munro, who was apparently 
the first to recognize the plant as a new 
taxon. Sherff (1952) also published two 
varieties, M unroidendron racem osum  
var. forbesii and M. racem osum  var. 
m acdanielsii. In the current treatment of 
the species, Porter P. Lowrey II (1990) 
recognizes no subspecific taxa.

M unroidendron racem osum , a 
member of the ginseng family 
(Aralfaceae), is a tree up to about 23 ft 
(7 m) in height with a straight gray trunk 
crowned with spreading branches. The 
leaves are 6 to 12 in (15 to 30 cm) long 
and comprise five to nine oval or 
elliptical leaflets with clasping leaf 
Stalks. Each leaflet is 3.1 to 6.7 in (8 to 
17 cm) long and usually 1.6 to 3.9 in (4 
to 10 cm) wide. About 250 pale yellow 
flowers are borne along a stout hanging 
stalk 10 to 24 in (25 to 60 cm) long. Each 
flower has five or six lance-shapea 
petals 0.3 to 0.4 in (8 to 10 mm) long 
emerging from a cup-shaped or ellipsoid 
calyx tube. Both the lower surface of the 
petals and the calyx tube are covered 
with whitish scaly hairs. The fruit is an 
egg-shaped drupe 0.3 to 0.5 in (8 to 12 
mm) long and nearly as wide, situated 
atop a flat, dark red disk (stylopodium). 
This species is the only member of a 
genus endemic to Hawaii, differing from" 
other closely related Hawaiian genera of 
the family primarily in its distinct 
flower clusters and corolla (Forbes 
1917b, Lamoureux 1982, Lowrey 1990, 
St. John 1981b, Sherff 1952).

Historically, M unroidendron 
racem osum  was known from scattered 
locations throughout the island of Kauai 
(HHP 1991sl, 1991s3,1991s6,1991sl3). 
Fifteen populations are now found at 
elevations of 390 to 1,310 ft (120 to 400 
m) on private and State land in the 
following areas: Along the Na Pali Coast 
within Na Pali Coast State Park and 
Hono O Na Pali NAR; in the Poomau 
and Koaie branches of Waimea Canyon; 
in the Haupu Range area; and on 
Nounou Mountain (HHP 1991sl to 
1991sl2 ,1991S14,1991sl5 ; Lamoureux 
1982). Although widely distributed, the 
largest population contains fewer than 
50 individuals, with most populations 
numbering only 1 or 2 individuals. 
Estimates of the total number of 
individuals range from 57 to 100 (HHP 
1991sl to 1991sl5). Most populations 
are found on steep exposed cliffs or on 
ridge slopes in coastal to lowland mesic • 
forests (Lowrey 1990), but a few 
populations are in mesic Pandanus 
tectorius (hala) forests, lantana- 
dominated shrubland, or Eragrostis 
grassland. Other associated plant taxa
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include common guava, kopiko, kukui, 
and lama (Gagne and Cuddihy 1990;
HHP 1991sl, 1991s3 to 1991s5,1991s8  
to 1991sll, 1991sl5; Lamoureux 1982).

Competition with introduced plants is 
the major threat to M unroidendron 
racemosum. Kukui and ti, plants 
introduced by Polynesian immigrants to 
the Hawaiian Islands, compete with this 
species for space in the forests of Kauai. 
Other introduced plants threatening this 
species’ habitat include Chinaberry, 
common guava, fire tree, koa haole, 
lantana, and Triumfetta sem itriloba 
(Sacramento bur). Feral goats degrade 
the habitat of M unroidendron and cattle 
were formerly present in areas where 
the trees grow. Fire is a threat to the 
habitat Predation of the fruit by rats is 
probable. An introduced insect <of the 
longhomed beetle family 
(Cerambycidae) that killed a mature, 
cultivated tree has the potential of 
affecting wild trees. Because each 
population of this species contains only 
one or a few trees, the total number of 
individuals is small, threatening the 
species through overcollecting for 
scientific or horticultural purposes, 
stochastic extinction, and/or reduced 
reproductive vigor (HHP 1991 s i, 199 ls3 
to 1991s5,1991s8 to 1991sll, 1991sl5; 
HPCC 1990b; Lamoureux 1982).

First collected on Kauai before 1900, 
Nothocestnun peltatum  was described 
by Carl J. F. Skottsberg in 1944, based 
on a specimen collected by Olof H. 
Selling in 1938. The specific epithet 
refers to the peltate leaves, attached to 
the stalk by the lower sunfoce, inside the 
leaf margin rather than at its edge. St. 
John (1986) later described N. 
inconcinmim, but David E. Syraon 
(1990), in the currently accepted 
treatment of the genus, regards that 
name as a synonym of N. peltatum .

Nothocestrum peltatum , a member of 
the nightshade family (Solanaceae), is a 
small tree up to 26 ft (8 m) tall with ash- 
brown bad: and woolly stems. The 
leathery leaves are usually peltate, 
measure 2.4 to 9.1 in (6 to 23 cm) long 
and 1.4 to 3 in (3.5 to 7.5 cm) wide and 
vary in shape from oval or elliptic to 
oblong. The densely hairy flowers 
number up to 10 per cluster. The corolla 
is greenish yellow fading to yellow 
orange and 0.5 to 0.6 in (12 to 14 mm) 
long. The orange berries are 0.5 to 0.6 
in (13 to 14 mm) long and contain 
numerous irregularly shaped seeds 
about 0.1 in (2.5 mm) in diameter. The 
usually peltate leaves and shorter leaf 
stalks separate this species from others 
in the genus <St. John 1986, Selling 
1947, Skottsberg 1944, Symon 1990).

Historically, Nothocestrum peltatum  
was known from Kauai at Kumuwela, 
Kaholuamanu, and the region of

Nualolo (HHP 1991t3,1991t5,1991t6). 
This species is now known from five 
populations on Kauai located near the 
Kalalau Lookout area, in Awaawapuhi 
and Makaha Valleys, and in Waimea 
Canyon (HHP 1991tl, 199112,1991t4, 
199117; HPCC 1990il, 1990i2,1990i4; S. 
Perlman, pers. comm., 1991,1993), 
scattered over a 5.5 by 2.5 mi (8.9 by 4 
km) area. These populations, totalling 
about 15 individuals (CPC 1989b, 1990;
S. Perlman, pers. comm., 1993), are on 
State owned land between 3,000 and
4,000 ft (915 and 1,220 m) elevation 
(Symon 1990). This species generally 
grows in rich soil on steep slopes in 
montane mesic forests dominated by 
koa or a mixture of ’ohi’a and koa, with 
associates such as hame, uluhe, Bobea 
brevipes (’ahakea lau li’i), Elaeocarpus 
bifidus (kalia), and more common 
M elicope species (alani) (HHP 1991tl, 
1991t7; Sohmer and Gustafson 1987; J. 
Lau, pers. comm., 1991).

Competition with alien plants and 
habitat degradation by introduced 
animals constitute the major threats to 
N othocestrum  peltatum . Introduced 
plants competing with this species 
include hanana poka, daisy fleabane, 
lantana, prickly Florida blackberry, and 
Passiflora edu lis (passion fruit).
Animals disturbing the habitat of this 
species include feral goats, feral pigs, 
mule deer, and red jungle fowl (■Gallus 
gall us). Although plants of this species 
flower, they rarely set fruit; this could 
be flie result of a loss of pollinators, 
reduced genetic variability, or self
incompatibility (S. Perlman, pers. 
comm., 1991; D. Lorence et al., in lift., 
1991). This species is threatened by fire, 
overcollecting for scientific or 
horticultural purposes, stochastic 
extinction, and/or reduced reproductive 
vigor due to the small number of 
existing individuals (HHP 199117; HPCC 
1990i3,1990i4).

Hillebrand (1668) described 
Peucedanum  sandw icense based on a 
specimen collected op Molokai and P. 
kauaiense based on a specimen 
collected on Kauai. He also referred to 
an unnamed variety of P. sandw icense 
from Maui. Otto and Isa Degener (1960) 
later named the Maui plant P. 
sandw icense var. hiroi. In their current 
treatment, Lincoln Constance and James 
Affolter (1990) recognize only P. 
sandw icense for all populations of the 
genus in the Hawaiian Islands.

Peucedanum  sandw icense, a member 
of the parsley family (Apiaceae), is a 
parsley-scented, sprawling herb usually 
20 to 40 in (0.5 to 1 m) tall. Hollow 
stems arise from a short, vertical, 
perennial stem with several fleshy roots. 
The compound leaves are generally 
three-parted with stalkless leaflets, each

egg- or lance-shaped and toothed. The 
larger terminal leaflet is usually one- to 
three-lobed and 2.8 to 5.1 in (7 to 13 cm) 
long. The other leaflets have leaf stalks 
4 to 20 in (10 to 50 cm) long or are 
stalkless. Flowers are clustered in a 
compound umbel of 10 to 20 flowers. 
The round petals are white and bent 
inward at the tips. The flat, dry, oval 
fruits are 0.4 to 0.5 in (10 to 13 mm) 
long and 0.2 to 0.3 in (5 to 8 mm) wide, 
splitting in half to release a single flat 
seed. This species is the only member 
of the genus in the Hawaiian Islands, 
one of three genera of the family with 
taxa endemic to the island of Kauai.
This species differs from the other Kauai 
members of the parsley family in having 
larger fruit and pinnately compound 
leaves with broad leaflets (Constance 
and Affolter 1990, Degener and 
Constance 1959, Degener and Degener 
1960, Hillebrand 1888).

Historically, Peucedanum  
sandw icense w as known from three 
islands: Kalaupapa, Pauonuakea Kui, 
Waikolu, and Wailau Valley on 
Molokai; Waiiuku and Waiehu on Maui; 
and various locations in the Waimea 
Canyon and Olokele regions of Kauai 
(HHP 1991ul, 1991u2,1991u4,1991u7, 
1991u9 to 1991ul2; HPCC 1991hl, 
1991h2). Discoveries in 1990 extended 
the known distribution of this species to 
the island of Oahu, where 2 populations 
totalling about 65 individuals exist in 
the Waianae Mountains on County and 
State land (J. Lau, in litt. and pers. 
comm., 1991; J. Obata, pers. comm., 
1990). One population of 20 to 30 
individuals is known from State owned 
Keopuka Rock, an islet off the coast of 
Maui (HHP 1991u8; Hobdy 1982; R. 
Hobdy, pers. comm., 1991). On Molokai, 
3 populations totalling fewer than 30 
individuals are found on private and 
State owned land in Pelekunu Preserve, 
Kalaupapa National Historical Park, and 
Huelo, an islet off the coast of Molokai 
(HHP 1991u7,1991U16,1991u20; S. 
Perlman, pers. comm., 1991). The 10 
Kauai populations of 130 to 190 
individuals are distributed in Waimea 
Canyon and along the Na Pali Coast 
within 1.5 mi (2.4 km) of the ocean 
(HHP 1991ul, 199lu3,1991u5,1991u6, 
1991U13 to 1991U15,1991ul7 to 
1991ul9;T. Flynn, pers. comm., 1991). 
These populations are found within a 7 
by 8 mi (11 by 13 km) area on private 
and State land. The total number of 
plants in the known populations of this 
species is estimated to exceed 1,000 and 
possibly 5,000 individuals (CPC 1992; S. 
PerlMan, pers. comm., 1993). This 
species grows in cliff habitats from sea 
level to above 3,000 ft (900 m) 
(Constance and Affolter 1990) with such
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plant associates as ’akoko, kawelu, lama, 
’ohi’a, A rtem isia australis (’ahinahina), 
and alien species such as common 
guava and lantana (HHP 1991ul to 
1991u3,1991u5 to 1991u8,1991ul4to 
1991ul8,1991u20; J. Lau, in litt. and 
pers. comm., 1991; D. Lorence et al., in 
litt., 1991).

Competition with introduced plants 
and habitat degradation and browsing 
by feral goats are the major threats to 
Peucedanum  sandw icense. Kauai 
populations are affected by alien plant 
species such as K alanchoe pinnata (air 
plant), banana poka, common guava, 
daisy fleabane, flretree, introduced 
grasses, Java plum, and lantana, as well 
as by feral goats. The Hanakapiai 
population on Kauai is close enough to 
the trail that it is potentially affected by 
hikers and trail clearing. Oahu 
populations are threatened by alien 
plants such as Christmas berry, common 
guava, daisy fleabane, Hamakua 
pamakani, silk oak, and Stachytarpheta; 
feral goats; fire; and landslides. The 
Kalaupapa, Molokai, population of P. 
sandw icense competes with Christmas 
berry, common guava, and molasses 
grass. The Pelekunu, Molokai, 
population is threatened by common 
guava, Hamakua pamakani, Ageratina 
adenophora  (Maui pamakani), and 
potentially by axis deer. Plants of this 
species on Huelo are vulnerable to 
natural rock slides. The population on 
Keopuka Rock is threatened by alien 
grasses, lantana, and sourbush (Clarke 
and Cuddihy 1980; HHP 1991ul,
1991u3,1991u5,1991ul5,1991ul6; 
HPCC 1990jl to 1990)3; R. Hobdy, J.
Lau, J. Obata, and S. Perlman, pers. 
comms., 1991; D. Lorence e ta l., in litt., 
1991).

Peucedanum  sandw icense is not in 
immediate danger of extinction, but if 
these threats are not curtailed, this 
species will become endangered in the 
future.

Wawra collected a specimen of 
Phyllostegia w aim eae on Kauai in 1870 
while he was a member of the Austrian 
East Asiatic Exploring Expedition. In 
1872, he described the species, naming 
it for Waimea Canyon where he 
collected it. St. John (1987c) recently 
published many species, varieties, and 
combinations in Phyllostegia, one or 
more of which may fit into this species 
(Wagner et al. 1990).

Phyllostegia w aim eae, a nonaromatie 
member of the mint family (Lamiaceae), 
is a climbing perennial plant with hairy 
four-angled stems that are woody at the 
base. The oval leaves are 2 to 5 in (5 to 
13 cm) long, 1 to 2.4 in (2.5 to 6 cm) 
wide, and have rounded, toothed - 
margins. They are wrinkled and 
sparsely dotted with oil glands. Flowers

grow in groups of six along an 
unbranched leafy stalk usually 3.9 to 5.9 
in (10 to 15 cm) long. The bracts below 
each flower stalk are broad and partially 
overlap the flowers. The calyx 
resembles an inverted cone with broad 
lobes. The corolla, 0.3 to 0.5 in (8 to 12 
mm) long, is pinkish or may be white. 
The fruits, probably nutlets, have not 
been observed. Characteristics that 
distinguish this species from others in 
the genus are the nearly stalkless bracts 
that partially overlap and cover the 
flowers and relatively fewer oil glands 
on the leaves (Hillebrand 1888, Sherff 
1935a, Wagner et al. 1990, Wawra 
1872).

Historically, Phyllostegia w aim eae 
was known from Kaholuamanu and 
Kaaha on Kauai (HHP 1991v2,1991v3). 
In recent years, it is known from State 
land on Kauai in the Halemanu and 
Waimea Canyon areas (HHP 1991vl, 
1991v4). Because the Halemanu 
population has not been seen for almost 
40 years (HHP 1991vl), the number of 
extant individuals is unknown. The 
Waimea Canyon population consists of 
a single plant which has not been 
observed recently (R. Hobdy, pers. 
comm., 1991; S. Perlman, pers. comm., 
1993). This species typically grows on 
shallow to deep, well-drained soils in 
clearings (HHP 1991 vl) or along the 
banks of streams of diverse montane 
mesic to wet forests at elevations from r
3,000 to 3,600 ft (915 m to 1,100 m) 
(Wagner et al. 1990). Associated taxa 
include ’ohi’a and Pritchardia m inor 
(loulu) (HHP 1991v4).

Habitat destruction by feral goats, 
erosion, and competition with 
introduced grasses are the major threats 
to Phyllostegia w aim eae. The species is 
also threatened by over-collecting for 
scientific purposes, stochastic 
extinction, and/or reduced reproductive 
vigor due to the small number of 
existing individuals (R. Hobdy, pers. 
comm., l99 l).

Based on a specimen collected by 
Duvel and Harold L. Lyon in 1925, 
Edward L. Caum (1933) described 
Pteralyxia kauaiensis, named for the 
island where it grows. St. John (1981a) 
later published P. elliptica, but the 
authors of the current treatment of the 
genus (Wagner et al. 1990) regard that 
name to be synonymous with P. 
kauaiensis.

Pteralyxia kauaiensis, a member of 
the dogbane family (Apocynaceae), is a 
tree 10 to 26 ft (3 to 8 m) tall. The leaves 
are dark green and shiny on the upper 
surfaces but pale and dull on the lower 
surfaces. They are generally egg-shaped 
and usually 4.3 to 8.7 in (11 to 22 cm) 
long and 1.6 to 2.6 in (40 to 65 mm) 
wide. The pale yellow flowers are

trumpet-shaped, 0.3 to 0.5 in (8 to 12 
mm) long, with each of the five lobes 0.1 
to 0.2 in (3 to 4 mm) long. The paired 
fruits, of which Usually only one 
matures, are drupe-like, bright red, and 
fleshy. The woody endocarp that 
encloses the single seed has two 
prominent central wings and two 
reduced lateral wings. This species 
differs from the only other taxa in this 
endemic Hawaiian genus in having 
reduced lateral wings on the seed (Caum 
1933; Degener 1933,1936; Lamb 1981; 
St. John 1981a; Wagner et al. 1990).

Historically, Pteralyxia kauaiensis 
was known from the Wahiawa 
Mountains in the southern portion of 
Kauai (HHP 1991w8). This species is 
now known from the following scattered 
locations on private and State land on 
Kauai at elevations between 820 and
2,000 ft (250 and 610 m) (Wagner et al.
1990) : Mahanaloa-Kuia Valley in Kuia 
NAR; Haeleele Valley; Na Pali Coast 
State Park; Limahuli Valley; the Koaie 
branch of Waimea Canyon; Haupu 
Range; Wailua River; and Moloaa Forest 
Reserve (HHP 1991 wl to 1991w7, 
1991w9,1991W 10,1991wll; HPCC 
1990kl; HPCC 1991 j l ,  1991 j2; T. Flynn 
and S. Montgomery, pers. comms.,
1991) . There is an undocumented 
sighting of one individual at Makaleha, 
above the town of Kapaa (T. Flynn, pers. 
comm., 1991). The 13 known 
populations, totaling 170 to 300 
individuals, typically grow on the sides 
of gulches in diverse lowland mesic 
forests and sometimes lowland wet 
forests (Wagnffir et al. 1990). Associated 
plant taxa include hame, lama, lantana, 
’ohi’a, and Pouteria sandw icensis 
(’ala’a) (Degener 1936; HHP 1991wl to 
1991w7,1991wl0; D. Herbst, pers. 
comm., 1991).

The major threats to Pteralyxia 
kauaiensis are habitat destruction by 
feral animals and competition with 
introduced plants. Animals affecting the 
survival of this species include feral 
goats, feral pigs, and possibly rats, 
which may eat the fruits. Fire and over
collecting for scientific purposes could 
threaten some populations. Introduced 
plants competing with this species 
include common guava, daisy fleabane, 
kukui, lantana, strawberry guava, and ti 
(HHP 1991W1,1991w4,1991w5, 
1991w7; HPCC 1990kl, 1990k2; T. 
Flynn and S. Perlman, pers. comms., 
1991).

Gray (1854) described Schiedea  
spergulina based on a specimen 
collected in 1840 on Kauai during the 
United States Exploring Expedition. The 
specific epithet means “resembling 
Spergula,” another genus in the same 
plant family. Two varieties of S. 
spergulina are recognized in the current
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treatment of the genus (Wagner et al.
1990). The typical variety, which 
deludes var. degeneriana, was named 
ty Sherff (1956) and var. leiopoda  
[Sherff 1944), which includes var.
Bfl/or, was also named by Sherff (1944).
Schiedea spergulina, a member of the 

pink family (Caryophyllaceae), is a 1 to 
¡ft (30 to 60 cm) tall subshrub. The 
opposite leaves are very narrow, usually
1.2 to 2.6 in (30 to 65 mm) long and 
about 0.04 in (1.4 mm) wide, one- 
veined, and attached directly to the 
stem. The flowers are unisexual, with 
male and female flowers on different 
plants. Flowers occur in compact 
dusters of three. The sepals usually 
number five and are green and purple- 
tinged, 0.08 to 0.13 in (2 to 3.3 mm) 
long. The capsular fruits are about 0.08 
to 0.12 in (2 to 3 mm) long and contain 
nearly smooth, kidney-shaped seeds. Of 
the 22 species in this endemic genus, 
only 2 other species have smooth seeds. 
This species differs from those two in 
having very compact flower clusters.
The two weakly defined varieties differ 
primarily in the degree of hairiness 
Heller 1897; Hiliebrand 1888; Sherff 
1944,1945; Wagner et a l. 1990).

Historically, Schiedea spergulina var. 
leiopoda was found on a ridge on the 
east side of Hanapepe on Kauai (HHP 
1991x1). One population of 50 to 100 
individuals of this variety is now known 
to grow in Lawai Valley on Kauai on 
privately owned land (HHP 1991x2;
HPCC 1991k; T. Flynn, J. Lau, and S. •- 
Perlman, pers. comms., 1991). S chiedea  
spergulina var. spergulina is more 
numerous, once found in Olokele 
Canyon but now known from Kalalau 
Rim and four locations in Waimea 
Canyon on State land (HHP 1991yl to 
1991y5). One population contains only 
five plants, whereas others number in 
the thousands. However, these 
populations are estimated to total no 
more than 5,000 individuals (HHP 
1991yl to 1991y5; T. Flynn, pers. 
comm., 1991; S. Perlman, pers. comm., 
1993). This taxon is usually found on 
bare roqk outcrops or sparsely vegetated 
portions of rocky cliff faces or cliff bases 
in diverse lowland mesic forests at 
elevations between 590 and 3,000 ft 
180 and 800 m) (Wagner et al. 1990). 

Plants associated with the Lawai 
population of S. spergulina var. 
leiopoda are Bidens sandvicensis 
ko’oko'olau), Doryopteris (kumuniu), 
Peperomia leptostachya, and 
Plectranthus parviflorus (’ala’ala wai 
nui) (T. Flynn and J. Lau, pers. comms., 
1991; D. Lorence et a l., in litt., 1991). 
Plant taxa associated with S. spergulina 
var. spergulina include ’ahinahina, 
Chinaberry, lantana, Sacramento bur,

and N ototrichium sandw icense (kulu’i) 
(HHP 1991y5, Sherff 1956).

The major threats to Schiedea  
spergulina are habitat destruction by 
feral goats and competition with 
introduced plants. Variety leiopoda  is 
threatened by competition with alien 
plant taxa such as koa baole, lantana, 
and Furcraea foetid a  (Mauritius hemp), 
and individuals are also damaged and 
destroyed by rock slides. This variety is 
potentially threatened by pesticide use 
in nearby sugarcane fields. This variety 
is threatened by stochastic extinction 
and/or reduced reproductive vigor due 
to the small number of existing 
individuals (CPC 1990; D. Lorence, T. 
Flynn, pers. comms., 1991). Variety 
spergulina is threatened by competition 
with alien taxa, including daisy fleabane 
and lantana. The area in which this 
variety grows is used heavily by feral 
goats and there is evidence that plants 
are being browsed and trampled (HHP 
1991y2,1991y5; T. Flynn, J. Lau, and S. 
Perlman, pers. commsi, 1991; D.
Lorence et a l., in litt., 1991).

The intensity of threats and small 
number of populations known for 
Schiedea spergulina var. leiopoda  
indicate that this taxon is in serious 
danger of extinction. Schiedea  
spergulind var. spergulina has 
significantly more individuals and 
populations and is facing less intense 
threats since it is found on more 
protected cliffs. However, while the 
latter taxon is not now in danger of 
extinction, if these threats are not 
curtailed, the taxon will become 
endangered in the future.

William Jackson Hooker and G.A.W. 
Arnott (1830—1841) described Solanum  
sandw icense based on a specimen 
collected in 1826 or 1827 on Oahu 
during the voyage of H.M.S. Blossom . 
The plant was named for the Sandwich 
Islands, an older name for the Hawaiian 
Islands. Other names by which portions 
of this species have been known include
S. h illebrandii (S t John 1969a), S. 
kauaiense (Hiliebrand 1888), S. 
sandw icense var.? kavaien se (Gray 
1862), S. w oahense (Symon 1990), and 
S. w oahense var. eroso-crenulatum  
(Symon 1990). In the current treatment 
of this genus, Symon (1990) considers 
the Oahu and Kauai populations as 
Solanum sandw icense and recognizes 
no subspecific taxa.

Solanum  sandw icense, a member of 
the nightshade family, is a large 
sprawling shrub that grows up to 13 ft 
(4 m) tall. The younger branches are 
more densely hairy than older branches. 
The oval leaves are usually 4 to 6 in (10 
to 15 cm) long and 2 to 5.5 in (5 to 14 
cm) wide and have up to four lobes 
along the margins. Leafstalks are 0.8 to

1.6 in (2 to 4 cm) long. On the flowering 
stem, a few to as many as 40 flowers are 
grouped in threes, with each flower on 
a stalk about 0.6 in (15 mm) long, bent 
at the end so that the flower faces 
downward. The corolla is white with a 
faint purplish stripe, each lobe is curved 
somewhat backward. Stamens are 
attached low on the corolla tube, with 
anthers curved inward. The fruit is a 
berry 0.5 to 0.6 in (13 to 15 mm) in 
diameter, black when ripe. This species 
differs from others of the genus in 
having dense hairs on young plant parts, 
a greater height, and its lack of prickles 
(Gray 1862, St. John 1969a, Sohmer and 
Gustafson 1987, Symon 1990).

Historically, Solanum  sandw icense 
was known from widely scattered 
populations throughout the Waianae 
Mountains and southern portions of the 
Koolau Mountains on Oahu (HHP 
1991zl to 199lz5,1991z7 to 1991zlO). 
On Kauai, this species was known from 
locations in the Kokee region bounded 
by Kalalau Valley to the north, Milolii 
Ridge to the west, and Kawaikoi to the 
east, extending southward to the 
Hanapepe River (HHP 1991zl3 to 
1991Z17,1991Z21,1991z22,1991z24). 
On Oahu, this species is known from a 
single population on privately owned 
land in what is now Honouliuli Preserve 
(HPCC 19911). One other recent 
population was destroyed by a landslide 
in 1986 (HHP 1991z6; J. Obata, pers. 
comm., 1991; D. Lorence et al., in litt., 
1991). The Kauai populations are on 
private and State land and most are 
from Kokee and Na Pali Coast State 
Parks. Of the 12 known populations, 
only 4 are currently extant; they total 
about 20 plants (Bruegmann 1990; CPC 
1990; HHP 1991zll, 1991zl2,1991zl9> 
1991z20,1991z26; D. Herbst, pers. 
comm., 1991; S. Perlman, pers. comm., 
1993). This species is typically found in 
open, sunny areas at elevations between 
2,500 and 4,000 ft (760 and 1,220 m) in 
diverse lowland to montane mesic 
forests and occasionally in wet forests 
(HHP 1991zl, 1991zll, 1991zl6, 
1991zl9 to 1991z26; Symon 1990). 
Associated plant taxa include koa,
’ohi’a, uluhe, and wet forest plants such 
as kopiko, ho To, and more common 
M elicope species (alani) (HHP 1991zll, 
1991zl8,1991Z20,1991Z26).

The major threats to populations of 
Solanum sandw icense on Kauai are 
habitat degradation by feral pigs and 
competition with alien plant taxa. Alien 
taxa that have heavily invaded this 
species’ habitat on Kauai include 
banana poka, prickly Florida blackberry, 
strawberry guava, Hedychium  
gardnerianum  (kahili ginger), and 
Lonicera japon ica  (Japanese 
honeysuckle). This species is also
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threatened by fire, over-collecting for 
scientific purposes, stochastic 
extinction, and/or reduced reproductive 
vigor due to the small number of 
existing individuals. All Oahu 
populations of Solarium sandw icense 
except one are now apparently extinct, 
the result of its habitat being destroyed 
by urbanization, landslides, feral pigs, 
and weedy alien taxa (Bruegmann 1990; 
HHP 1991zl to 1991z7, l991zl8, 
1991z25; HPCC 1990m; R. Hobdy, J.
Lau, J. Obata, and S. Perlman, pers. 
comms., 1991; D. Lorence et al., in .lift., 
1991).
Previous Federal Action

Federal action on these plants began 
as a result of section 12 of the 
Endangered Species Act (16 U.S.C. 1531 
et seq.}, which directed the Secretary of 
the Smithsonian Institution to prepare a 
report on plants considered to be 
endangered, threatened, or extinct in the 
United States. This report, designated as 
House Document No. 94-51, was 
presented to Congress on January 9, 
1975. In that document, Brigham ia 
insignis (as B. insignis and B. citrina var. 
napaliensis), D elissea rhytidosperm a, 
Exocarpos luteolus, H ibiscus clayi (as H. 
clayi and H. new housei), L ipochaeta  
fau riei, L ipochaeta m icrantha (as L. 
exigua), M elicope haupuensis (as P elea 
haupuensis), M elicope knudsenii (as 
P elea m ultiflora), M elicope p a llid a  (as 
P elea p a llida  and P. leveillei), M elicope 
quadrangularis (as P elea  
quadrangularis), Nothocestrum  
peltatum , Peucedanum  sandw icense (as
P. kau aien se), Pteralyxia kauaiensis, 
and Solanum  sandw icense were 
considered to be endangered. D iellia 
pallida  (as D. lacin iata), Lipochaeta  
fau riei, L ipochaeta m icrantha, 
Lipochaeta w aim eaensis, Lysim achia 
filifo lia , and Solanum  sandw icense (as
S. kauaiense) were considered to be 
threatened. H edyotis cookiana,
M elicope knudsenii (as P elea knudsenii 
and P. tom entosa), M unroidendron 
racem osum  (as M. racem osum  var. 
m acdanielsii), and Solanum  
sandw icense (as S. hillebrandii) were 
considered to be extinct.

On July 1,1975, the Service published 
a notice in the Federal Register (40 FR 
27823) of its acceptance of the 
Smithsonian report as a petition within 
the context of section 4(c)(2) (now 
section 4(b)(3)) of the Act, and giving 
notice of its intentioii to review the 
status of the plant species named 
therein. As a result of that review, on 
June 16,1976, the Service published a 
proposed rule in the Federal Register 
(41 FR 24523) to determine endangered 
status pursuant to section 4 of the Act 
for approximately 1,700 vascular plant

species, including all of the above 
species considered to be endangered or 
thought to be extinct. The list of 1,700 
plant species was assembled on the 
basis of comments and data received by 
the Smithsonian Institution and the 
Service in response to House Document 
No. 94—51 and the July 1,1975, Federal 
Register publication.

General comments received in 
response to the 1976 proposal are 
summarized in an April 26,1978, 
Federal Register publication (43 FR 
17909). In 1978, amendments to the Act 
required that all proposals over two 
years old be withdrawn. A one-year 
grace period was given to proposals 
already over two years old. On 
December 10,1979, the Service 
published a notice in the Federal 
Register (44 FR 70796) withdrawing the 
portion of the June 16,1976, proposal 
that had not been made final, along with 
four other proposals that had expired. 
The Service published updated notices 
of review for plants on December 15, 
1980 (45 FR 82479), September 27,1985  
(50 FR 39525), and Febniary 21,1990  
(55 FR 6183). In these notices, 10 of the 
species (including synonymous species) 
that had been in the 1976 proposed rule 
were treated as Category 1 candidates 
for Federal listing. Category 1 species 
are those for which the Service has on 
file substantial information on 
biological vulnerability and threats to 
support preparation or listing proposals. 
Other than D iellia pa llid a  (as D. 
lacin iata), H edyotis cookiana, 
Lipochaeta fau riei, L ipochaeta 
m icrantha [as JL exigua), Lysim achia 
filifo lia , M elicope knudsenii (as P elea 
knudsenii), M elicope pallida, M. 
quadrangularis, Peucedanum  
sandw icense, and Solanum sandw icense 
(as S. hillebrandii), all the 
aforementioned species that were either 
proposed as endangered or thought to be 
extinct in the June 16,1976, proposed 
rule were considered Category 1 
candidates on all three notices of 
review.

In the 1980 and 1985 notices, 
Lipochaeta fau riei, M elicope knudsenii 
(as P elea knudsenii), and Solanum  
sandw icense (as S. hillebrandii) were 
considered Category 1* species.
Category 1* species are those that are 
possibly extinct. Lysim achia filifo lia  
appeared as a Category 2 species and 
H edyotis cookian a  as a Category 3A 
species in the 1980 and 1985 notices. 
Category 2 species are those for which 
there is some evidence of vulnerability, 
but for which there are not enough data 
to support listing proposals at the time. 
Category 3A species are those for which 
the Service has persuasive evidence of 
extinction. Because new information

indicated their current existence or 
provided support for listing, the above j 
five species were conferred Category l 
status in the 1990 notice. Lipochaeta 
exigua appeared as a Category 3B 
species in the 1980 and 1985 notices; in 
the 1990 notice, it was considered 
synonymous with L  m icrantha, a 
Category 1 species. Category 3B species 
are those which, on the basis of current 
taxonomic understanding, do not 
represent distinct taxa meeting the Act’s 
definition of “species.” D iellia pallida 
(as D. lacin iata), M elicope pallida, and 
M. quadrangularis were accorded 
Category 1* status in the 1990 notice, 
but because new information regarding 
their existence has become available, 
they are included herein for listing. In 
1980, Peucedanum  sandw icense 
appeared as a Category 2 species and 
retained that status in the 1985 and 
1990 notices. Information obtained 
since the 1990 notice suggests that its 
numbers and distribution are 
sufficiently restricted to warrant listing. 
Schiedea spergulina first appeared on 
the 1985 notice of review as a Category 
1 species. In the 1990 notice, two 
varieties were recognized: Variety 
spergulina as a Category 1 species; and 
variety leiopoda  as a Category 1* 
species for which recently obtained 
information indicates that it is extant. 
Cyrtandra lim ahuliensis first appeared 
in the 1990 notice of review as Category 

' 1 species after it was described in 1987. 
TJhe 1990 notice also recognized Cyanea 
asarifolia  and Phyllostegia waimeae as 
Category 1 species for the first time.

Section 4(d)(3)(B) of the Act requires 
the Secretary to make findings on 
certain pending petitions within 12 
months of their receipt. Section 2(b)(1) 
of the 1982 amendments further 
requires all petitions pending on 
October 13,1982, be treated as having 
been newly submitted on that date. On 
October 13,1983, the Service found that 
the petitioned listing of these species 
was warranted, but precluded by other 
pending listing actions, in accordance 
with section 4(b)(3)(B)(iii) of the Act; 
notification of this finding was 
published on January 20,1984 (49 FR 
2485). Such a finding requires the 
petition to be recycled, pursuant to 
section 4(b)(3)(C)(i) of the Act. The 
finding was reviewed in October of 
1984,1985,1986,1987,1988,1989, and 
1990. The proposed rule published on 
October 30,1991 (56 FR 55862) to list 
23 plant species primarily from the 
island of Kauai as endangered species 
constituted the final 1-year finding that 
was required for the species discussed 
above.

Based on comments and 
recommendations received in response
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to the proposal (see Comments and 
Recommendations, below), the Service 
now determines 21 plant species to be 
endangered and 3 plant species to be 
threatened with the publication of this 
rule. One of the species proposed in 
1991 is now being listed as two separate 
entities.' S chiedea spergulina var. 
spergulina (as threatened); and Schiedea  
spergulina var. Jeiopoda  (as 
endangered). This results in the 
apparent increase from 23 species in the 
proposed rule to 24 species in the final 
rule.
Summary o f C om m ents and  
Recom m endations

In the October 30,1991, proposed rule 
and associated notifications, all 
interested parties were requested to 
submit factual reports or information 
that might contribute to the 
development of a final listing decision. 
The public comment period ended on 
December 30,1991. Appropriate State 
agencies, county governments, Federal 
agencies, scientific organizations, and 
other interested parties were contacted 
and requested to comment. A 
newspaper notice inviting public 
comment was published in “The Garden 
Island” on November 10,1991. Fifteen 
letters of comment, including 2 from 
State agencies, 11 from organizations, 
and 2 from individuals, were received 
and are discussed below. A public 
hearing was requested by Kamehameha 
Schools/Bemice Pauahi Bishop Estate 
on December 1,1992. On January 13, 
1993, the Service published a notice (58 
FR 4145) reopening the comment period 
until February 20,1993, to 
accommodate the requested public 
hearing which was held in Kapaa,
Kauai, on February 10,1993. A 
newspaper notice announcing the 
public hearing was published in “The 
Garden Island” on February 10,1993. 
Eleven people presented oral comments; 
their testimony is included in the 
following summary.

Two respondents acknowledged 
receipt of the proposed rule but had no 
comments. Of the remaining 13 letters,
7 supported the listing of these taxa 
from the island of Kauai and 6 opposed 
1 or more of the listings. Additional 
information included in the letters has 
been incorporated into this final rule. 
Comments of similar content were 
grouped into a number of general issues 
for discussion. These issues and the 
Service’s response to each are discussed 
below.

Issue 1: Status of Cyrtandra 
limahuliensis: Two respondents stated 
that more populations of Cyrtandra 
limahuliensis exist than were discussed 
in the proposed rule and that there is a

good possibility that more populations 
await discovery. One respondent asked 
whether this species should still be 
considered endangered, while the 
second stated that this species does not 
warrant listing as endangered.

R esponse: At the time the proposed 
rule was written, only 9 populations of 
Cyrtandra lim ahuliensis were known; 
however, 3 additional populations were 
subsequently discovered in Waioli 
Valley, bringing the total number of 
plants to 2,800 to 3,000 (D. Lorence, in 
litt., 1993). This information has been 
included in the final rule. Based on 
additional information, the Service 
determines that Cyrtandra lim ahuliensis 
is not now in danger of extinction, but 
that Cyrtandra lim ahuliensis is likely to 
become endangered in the foreseeable 
future if the threats posed by 
competition from alien species are not 
curbed. Thus, Cyrtandra lim ahuliensis 
is designated a threatened species.

Issue 2: Status of Peucedanum  
sandw icense: One respondent stated 
that more populations of Peucedanum  
sandw icense exist than were discussed 
in the proposed rule and that this 
species is not immediately threatened 
with extinction. The proposed rule 
indicated that only 16 populations of 
the species were known, 2 on Oahu, 3 
on Molokai, 10 on Kauai, and 1 on 
Maui. Additional populations are now 
known from the Wailau sea cliffs on 
Molokai and the Kalalau Valley rim on 
Kauai (D. Lorence e t al., in lift., 1991).

R esponse: At the time the proposed 
rule was written, 250 to 350 individuals 
of Peucedanum  sandw icense were 
known; however, several additional 
colonies were subsequently brought to 
the Service’s attention, bringing the 
totals to between 1,000 to 5,000 
individuals (CPC 1992; D. Lorence et a l ,  
in litt., 1991). This information has been 
included in the final rule. Based on the 
above information, the Service 
determines that Peucedanum  
sandw icense is not now in danger of 
extinction, but that it is likely to become 
endangered in the foreseeable future if 
the threats posed by competition from 
alien plant species and feral goats are 
not curbed. Thus, Peucedanum  
sandw icense is designated a threatened 
species.

Issue 3: Status of Schiedea spergulina: 
One respondent stated that one variety 
of S chiedea spergulina, var. spergulina, 
is not immediately threatened with 
extinction. The proposed rule treated 
the species as one entity in terms of 
listing.

R esponse: S ch iedea spergulina var. 
leiopoda  is known from only 1 
population of 50 to 100 individuals 
(HHP 1991x2; T. Flynn, J. Lau, and S.

Perlman, pers. comms., 1991). The 
numbers of plants and populations of 
this variety are sufficiently small that, 
given its threats, it is in immediate 
danger of extinction and meets the 
definition of an endangered species as 
defined in the Act. Schiedea spergulina 
var. spergulinais  known from 5 
locations with from 1,000 to 5,000 
individuals total. Based on the above 
information, the Service determines that 
Schiedea spergulina var. spergulina is 
not now in danger of extinction, but that 
it is likely to become endangered in the 
foreseeable future if the threats posed by 
competition from alien taxa and feral 
goats are not curbed. Thus, Schiedea 
spergulina var. spergulina is designated 
a threatened species and S. spergulina 
var. leiopoda  is designated as an 
endangered species.

Issue 4: Changes to the Act: Several 
concerns were expressed in letters of 
comment and in testimony at the public 
hearing about the Endangered Species 
Act and its effect on private citizens and 
landowners. One individual asked both 
during testimony at the hearing and in 
multiple letters of comment that the 
ability of the Federal government to 
seize land with endangered species be 
removed from the Act. Concern was 
expressed by four individuals during 
their testimony and in three letters of 
comment that the Endangered Species 
Act does not allow private citizens to 
grow and propagate endangered species. 
Many respondents asked that the permit 
process be streamlined for propagation 
and scientific research purposes.

R esponse: The Act does not require 
the seizure or acquisition of private 
lands containing endangered species. 
The Act also does not restrict the growth 
and propagation of endangered plants 
taxa by private citizens as long as the 
plants are not collected from Federal 
lands, are not transported between 
states or outside of the U.S., and that 
these actions do not violate State laws.
A Federal permit for collecting is only 
required if the collection involves 
Federal actions, Federal funding, or, 
activities on Federal lands.

Issue 5: Changes to State regulations: 
Concern was expressed by four 
individuals during their testimony and 
in three letters of comment that State 
regulations might make the propagation 
or cultivation of these 24 taxa more 
difficult if they were listed as 
endangered, since State regulations 
prohibit possessing endangered plants 
or collecting their propagules. Permits 
to collect or possess endangered plants 
may be issued by the State to enhance 
the propagation or survival of the 
species, but the respondents believe that 
it is difficult and burdensome to obtain
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these permits. One individual was also 
concerned about the seizure of private 
lands by the State to protect endangered 
species. Another individual stated that 
rezoning for conservation districts 
should be limited to public lands.

R esponse: Hawaii Administration 
Rule 13—124-4(a) allows for "Permits to 
* * * possess * * * any endangered or 
threatened species of wildlife or plants” 
to be issued "to enhance the 
propagation or survival of the species.” 
To date, the State has worked with 
private landowners to reach a 
cooperative agreement for management 
of endangered species habitat or to 
reach a fair purchase price. Concerns 
about the State’s endangered species 
law and how it affects private citizens, 
and any requests to change State 
requirements, should be addressed to 
State authorities. The Service believes 
that existing State policies should not 
delay or prevent the Federal protection 
that listing would afford the species.

Issue 6: Thr eat of game mammals:
One individual at the hearing was 
concerned that there is inadequate 
information on the effects of feral 
ungulates to indicate that their 
eradication would truly benefit the 
proposed plants!

R esponse: The Service is not 
proposing the eradication of feral 
ungulates from the island of Kauai. 
However, several studies verify that 
feral ungulates damage native plants 
and habitats. Feral goats have been 
implicated in the damage of native 
vegetation ranging from lowland to 
subalpine areas (Mueiler-Dombois and 
Spatz 1972, Spatz and Mueiler-Dombois 
1973, Scowcroft and Sakai 1983). Goat 
browsing damage has been observed on 
individuals of Exocarpus luteo!us,

L ipochaeta m icrantha, and S chiedea  
spergulina var. spergulina (KHP 1991k5;
T. Flynn, pers. comm., 1991; S.
Perlman, pers. comm., 1993). Goats 
threaten 12 other species through 
habitat degradation.

Pigs have been similarly implicated in 
damaging native habitats. Specific 
studies have demonstrated that native 
vegetation recovers significantly after 
the exclusion of pigs in rainforests and 
subalpine grasslands (Spatz and 
Mueiler-Dombois 1975, Stone 1985). 
Eleven species in this rule are 
threatened by habitat degradation 
caused by pigs. Elimination or reduction 
of habitat damage by feral ungulates will 
be addressed during the recovery 
process for these species.

Issue 7: Lack of adequate 
management: Four respondents and 
three individuals in their testimony 
stated that inadequate management of 
State and Federal lands in the past has 
caused the decline of many of the 24 
taxa.

R esponse: Listing a species as either 
endangered or threatened does enable 
States, such as Hawaii, to apply for 
Federal funds to undertake programs 
aimed at conserving endangered 
species. Additional concerns about the 
management of State lands should be 
addressed to State authorities. None of 
the 24 taxa are found on federally 
owned lands. Populations of one 
species, Peucedanum  sandw icense, are 
found on State land managed under a* 
cooperative agreement with the National 
Park Service. The National Park Service 
assumed management of the area in 
1980. A natural resource management 
plan will be developed for the area 
soon, but must be approved by the State 
before it can be implemented (Gary

Table 1.— S ummary of Threats

Species
Alien mammals

Cattle Deer Goats Pigs Rats

Brighamia insignia____ ._ X
Cyanea asaritolia_______ p P
Cyrtandra limahuliensis___ X
Delissea rhytidosperma__ X X X X
Diellia pallida.................. X X X
Exocarpos luteolus............. X X X
Hedyotis cookiana.............. p p
Hibiscus d a y i_____ _____ p
Lipochaeta fauriei____ ____ X p
Lipochaeta micrantha var.

exigua............................ X
Lipochaeta micrantha vir.

micrantha____________ X X
Lipochaeta waimeaensis___ X
Lysimachia filifolia..... ........ p
Melicope haupuensis......... X
Melicope knudsenä ............ X P X X
Melicope pallida________ X X
Melicope quadrangularis__
Munroidendron racemosum - - i ti « 111 X P

insects Alien
plants

Barbano, National Park Service, pers. 
comm., 1993).

Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all information 
available, the Service has determined 
that Brigham ia insignis (’olulu), Cyanea 
asarifolia  (haha), D elissea 
rhytidosperm a (no common name 
(NCN)), D iellia pallida  (NCN), 
Exocarpos luteolus (heau), Hedyotis 
cookian a  (’awiwi), H ibiscus clayi (Clay’s 
hibiscus), Lipochaeta fau riei (nehe), 
Lipochaeta m icrantha (nehe), 
Lipochaeta w aim eaensis (nehe), 
Lysim achia filifo lia  (NCN), M elicope 
haupuensis (alani), M elicope knudsenii 
(alani), M elicope pallida  (alani), 
M elicope quadrangularis (alani), 
M unroidendron racem osum  (NCN), 
N othocestrum  peltatum  Caiea), 
Phyllostegia w aim eae (NCN), Pteralyxia 
kauaiensis (kaulu), S chiedea spergulina 
var. leiop od a  (NCN), and Solanum  
sandw icense (popolo’aiakeakua) should 
be classified as endangered species; and 
that Cyrtandra lim ahuliensis (ha’iwale), 
Peucedanum  sandw icense (makou), and 
S chiedea spergulina var. spergulina 
(NCN) should be classified as threatened 
species. The provisions of section 4 of 
the Endangered Species Act (16 U.S.C 
1533) and regulations (50 CFR part 424) 
promulgated to implement the listing 
provisions of the Act were followed in 
making these determinations. A species 
may be determined to be an endangered 
or threatened species due to one or more 
of the five factors described in section 
4(a)(1). The threats facing these 24 taxa 
are summarized in Table 1.

Fire Natural
disaster*

Human
impacts

Limited
numbers”

X X X X1,3
X X X1.2
P P

X X X ill.
X X X1.2

X X P
P P X1,3

„ 1 ........ X X1,2
X .........— P XI,3:

P X1

P X1
X X X1.2
X P Xt

X Xt,2
p P X1.3
X P X3

P XI ,3
X X P X3
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T ableI . — Summary of T hreats— Continued

Species

Nothocestrum peltatum......
Peucedanum sandwicense . 
Phyllostegia waimeae .........
Pteralyxia kauaiensis ..........
Schiedea spergulina var.
leiopoda...............••••......

Schiedea spergulina var.
spergulina ............. .........

Solanum sandwicense ........

Alien mammals
Insects Alien

plants Fire Natural
disaster*

Human
impacts

Limited
numbers**

Cattle Deer Goats Pigs Rats

x x X V - X X X X1,3
p X X X X X

X X X X X1,2
x X p X X P

X X X P X1,3

x X P X1
X X X X X X1,3

X=lmmediate and significant threat.
P=Potential threat. - . . . .  . . . .
•-Natural disasters include hurricanes, erosion, rock slides, and landslides. 
**=No more than 100 individuals and/or no more than 5 populations.
1=No more than 5 populations.
2=No more than 10 individuals.
3=No more than 100 individuals.

These factors and their application to 
Brighamia insignis A. Gray (’olulu),
Cyanea asarifolia St. John (haha),
| Cyrtandra lim ahuliensis St. John 
(ha’iwale), D elissea rhytidosperm a H. 
Mann (no common name (NCN)), D iellia 
pallida W.H. Wagner (NCN), Exocarpos 
l luteolus C. Forbes (heau), Hedyotis 
cookiana (Cham, and Schlechtend.)
Steud. (’awiwi), H ibiscus clayi Degener 
and l  Degener (Clay’s hibiscus), 
Upochaeta fau riei H. Levi, (nehe), 
Upochaeta m icrantba (Nutt.) A. Gray 
(nehe), U pochaeta w aim eaensis St. John 
(nehe), Lysim achia filifo lia  C. Forbes 
and Lydgate (NCN), M elicope 
haupuensis (St. John) Hartley and Stone 

! (alani), M elicope knudsenii (Hillebr.)
: Hartley and Stone (alani), M elicope 
pallida (Hillebr.) Hartley and Stone 
(alani), M elicope quadrangularis (St.
John and E. Hume) T. Hartley and B.
Stone (alani), M unroidendron 
racemosum (C. Forbes) Sherff (NCN),

| Nothocestrum peltatum  Skottsb. (’aiea), 
Peucedanum sandw icense Hillebr. 
(makou), Phyllostegia w aim eae Wawra 
(NCN), Pteralyxia kauaiensis Caum 

| (kaulu), Schiedea spergulina var. 
leiopoda Sherff (NCN), Schiedea  
spergulina A. Gray var. spergulina 
(NCN), and Solanum sandw icense 

i Hook, and Amott. (popolo’aiakeakua) 
are as follows:
A. The Present or Threatened 
Destruction, M odification, or 
Curtailment o f Its H abitat or Range

The habitats of the plants included in 
this rule have undergone extreme 
alteration because of past and present 

j land management practices, including 
deliberate alien animal and plant 

I introductions, agricultural development, 
| and recreational use. Natural 
| disturbances such as storms and 

landslides also destroy habitat and can

have a significant effect on small 
populations of plants. Destruction and 
modification of habitat by introduced 
animals and competition with alien 
plants are the primary threats facing the 
24 plant taxa in this rule (see Table 1).

When Polynesian immigrants settled 
in the Hawaiian Islands, they brought 
with them water-control and slash-and- 
bum systems of agriculture and 
encouraged plants that they introduced 
to grow in valleys. Their use of the land 
resulted in erosion, changes in the 
composition of native communities, and 
a reduction of biodiversity (Cuddihy 
and Stone 1990; HHP 1990b; Kirch 
1982; Wagner et al. 1985). Hawaiians 
settled and altered many areas of Kauai 
including areas in which some of the 
taxa in this rule grew (DLNR 1981a;
HHP 1990a, 1990b). Many forested 
slopes were denuded in the mid-1800s 

. to supply firewood to whaling ships, 
plantations, and Honolulu residents. 
Native plants, silch as the historic 
population of U pochaeta m icrantha var. 
m icrantha in Koloa District (HHP 
1991k4), were undoubtedly affected by 
this practice. Also, sandalwood and tree 
fern harvesting occurred in many areas, 
changing forest composition and 
affecting native taxa (Cuddihy and 
Stone 1990).

Beginning with Captain James Cook in 
1792, early European explorers 
introduced livestock, which became 
feral, increased in number and range, 
and caused significant changes to die 
natural environment of Hawaii. The 
1848 provision for land sales to 
individuals allowed large-scale 
agricultural and ranching ventures to 
begin. So much land was cleared for 
these enterprises that climatic 
conditions began to change and the 
amount and distribution of rainfall were 
altered (Wenkam 1969). Plantation

owners supported reforestation 
programs that resulted in many alien 
trees being introduced in the hope that 
the watershed could be conserved. 
Beginning in the 1920s, water collection 
and diversion systems were constructed 
in upland areas to irrigate lowland 
fields. It is probable that individuals 
and populations of native plants were 
destroyed. Some of the taxa, such as a 
Kokee population of Exocarpos luteolus 
and a Waimea Canyon population of 
S chiedea spergulina var. spergulina, 
which now occur near ditches of the 
irrigation system, may have been 
affected (HHP 1991f4,1991y2). The 
irrigation system also opened new 
routes for the invasion of alien plants 
and animals into native forests 
(Cuddihy and Stone 1990, Culliney 
1988, Wagner et al. 1990, Wenkam 
1969).

Past and present activities of 
introduced alien mammals are the 
primary factor in altering and degrading 
vegetation and habitats on Kauai, 
Niihau, Oahu, Molokai, and Maui. Feral 
ungulates trample and eat native 
vegetation and disturb and open new 
areas. This causes erosion and allows 
the entry of alien plant taxa (Cuddihy 
and Stone 1990, Wagner et al. 1990). 
Nineteen taxa in this proposal are 
directly threatened by habitat 
degradation resulting from introduced 
ungulates: 17 taxa are threatened by 
goats; 10 by pigs; 3 by deer; and 1 by 
cattle. In addition, an introduced 
ground-nesting bird potentially 
threatens one taxon by disturbing its 
habitat.

Goat [Capra hircus), a species 
originally native to the Middle East and 
India, was successfully introduced to 
the Hawaiian Islands in 1792 and there 
currently are populations on Kauai, 
Oahu, Molokai, Maui, and Hawaii. All
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feral goats were removed from Niihau 
about 1910» but by that time they had 
caused considerable damage to die 
island’s dry and mesic forests. On 
Kauai» feral goats have been present in 
drier» more rugged areas since the 
1820s. They still occur in Waimea 
Canyon and along the Na Pali Coast» as 
well as in the drier perimeter of Alakai 
Swamp and even in its wetter areas 
during periods with low rainfall. Goats 
have been on Oahu since about 1820 
and they currently occur in the northern 
Waianae Mountains. On Molokai, goats 
degrade dry forests at low elevations 
and they are expanding their range (J. 
Lau, pers. comm., 1991). On Maui, goats 
have been widespread for 100 to 150 
years and are common throughout the 
south slope of Haleakala (Medeiros et al. 
1986). Goats are managed in Hawaii as 
a game animal, bid many herds populate 
inaccessible areas where hunting has 
little effect on their numbers (HHP 
1990c). Goat hunting is allowed year- 
round or during certain months, 
depending on die area (DLNR n.d.-a,
n.d.-b, n.d.-c, 1990). Goats browse on 
introduced grasses and native plants, 
especially in drier and more open 
ecosystems. Feral goats eat native 
vegetation, trample roots and seedlings, 
cause erosion, and promote the invasion 
of alien plants. They are able to forage 
in extremely rugged terrain and have a 
high reproductive capacity (Clarice and 
Cuddihy 1980, Cuddihy and Stone 
1990, Culliney 1988, Scott et al. 1986, 
Tomich 1986, van Riper and van Riper 
1982).

Although many of the plants survive 
on steep cliffs inaccessible to goats, 
their original range was probably much 
larger. Plants are vulnerable to the long
term, indirect effects of goats, such as 
large-scale erosion (Com et al. 1979).
The habitats of many of the 24 plant 
taxa in this rule were damaged in the 
past by goats and these effects are still 
apparent today in the form of alien 
vegetation and erosion. One or more 
populations of 17 of the following taxa 
are currently threatened by direct 
damage from feral goats, such as 
trampling of plants and seedlings and 
erosion of substrate: Brigham ia tnsignis; 
D elissea rhytidosperm a; D iellia p allida; 
Exocarpos luteolus; L ipochaeta fau riei; 
Lipochaeta m icrantha var. m icrantha; 
Lipochaeta w aim eaeiisis; M elicope 
haupuensis; M elicope knudsenii; 
M elicope p a llid a ; M unroidendron 
racem osum ; N othocestrum  peltatum ; 
Peucedanum  sandw icense; Phyllostegia 
w aim eae; Pteralyxia kauaiensis, and 
both varieties of S chiedea spergulina. In 
addition, it is probable that goats have 
invaded the area in which the only

known population of H edyotis cookian a  
occurs (Bruegmann 1990; Clarke and 
Cuddihy 1980; Culliney 1988; HHP 
1991al, 1991e3,199118,1991Ì3,199lk5, 
199101,199102,1991pl to 1991p4, 
1991q6,1991q8,1991sl, 1991s8 to 
1991S10,1991S15,1991t7,1991ul4, 
1991w5,1991y5; HPOC 1990a, 1990Ì4, 
1990)2,1990)3,1990kl, 1990k2; 
hammers 1990; Lamoureux 1982; 
Medeiros e ta l. 1986; Perlman 1979; St. 
John 1981b; Scott et al. 1986; Takeuchi 
1982; van Riper and van Riper 1982; C. 
Christensen, T. Flynn, R. Hobdy, J. Lau,
D. Lorence, S. Montgomery, S. Perlman, 
and K. Wood, pers. comms., 1991).

Pig (Sus scrofa) is a species originally 
native to Europe, northern Africa, Asia 
Minor, and Asia. European pigs, 
introduced to Hawaii by Captain James 
Cook in 1778, became feral and invaded 
forested areas, especially wet and mesic 
forests and dry areas at high elevations. 
They are currently present on Kauai, 
Oahu, Molokai, Maui, and Hawaii, and 
inhabit rain forests and grasslands. Pig 
hunting is allowed on all islands either 
year-round or during certain months, 
depending on the area (DLNR n.d.-a,
n.d.-b, n.d.-c, 1990). While rooting in 
the ground in search of the invertebrates 
and plant material they eat, feral pigs 
disturb and destroy vegetative cover, 
trample plants and seedlings, and 
threaten forest regeneration by 
damaging seeds and seedlings. They 
disturb soil substrates and cause 
erosion, especially on slopes. Alien

lant seeds are dispersed on their
ooves and coats as well as through 

their digestive tracts. The disturbed soil 
is fertilized by their feces, helping these 
plants to establish. Pigs are a major 
vector in the spread of banana poka, 
flretree, and strawberry gUava and 
enhance populations of common guava, 
kahili ginger, Hamakua pamakani, 
prickly Florida blackberry, sweet 
granadilla, and yellow ginger, all of 
which threaten one or more of the taxa 
(Cuddihy and Stone 1990, Medeiros et 
al. 1986, Scott et al. 1986, Smith 1985, 
Stone 1985, Tomich 1986, Wagner et al. 
1990).

Feral pigs pose an immediate threat to 
1 or more populations of 11 of the taxa. 
At least one population of each of the 
following taxa is threatened by feral 
pigs: Pteralyxia kauaiensis; Solanum  
sandw icense; both varieties of 
Lipochaeta m icrantha; Cyrtandra 
lim ahuliensis; D elissea rhytidosperm a] 
D iellia p a llida; Exocarpos luteolus; 
Lipochaeta fau riei; M elicope knudsenii; 
M elicope pallida; and N othocestrum  
peltatum . Pigs also constitute a 
potential threat to Cyanea asari fo lia , 
H edyotis cookian a , H ibiscus clayi, 
Lipochaeta fau riei, and Lysim achia

filifo lia  (Bruegmann 1990; HHP 1991Í6 
1991pl, 1991p3; HPCC 1990Í3,1990Í4; 
J. Obata, pers. comm., 1990; C. 
Christensen, T. Flynn, R. Hobdy, J. Ltn 
D. Lorence, and S. Perlman, pers. 
comms., 1991).

Cable {Bos taunts), the wild 
progenitor of which was native to 
Europe, north Africa, and southwesten 
Asia, were introduced to the Hawaiian 
Islands in 1793. Large feral herds 
developed as a result of restrictions on 
killing cattle decreed by King 
Kamehameha I. Feral cattle formerly 
occurred on Niihau and, along with 
goats and sheep (Ovis m ies), caused 
much damage on the island (Stone 
1985). On Kauai, parts of Kokee were 
leased for cattle grazing in the 1850s 
and both sides or Waimea Canyon wen 
supporting large cattle ranching 
operations by the 1870s (Joesting 1984, 
Ryan and Chang 1985). Cattle grazing 
began about 1920 in the Na Pali region 
(DLNR 1981a). Cattle roamed lowland 
areas and eventually began invading m 
forests from adjacent mesic areas. 
Around 1900, Augustus Knudsen, the 
district forester of Kauai and a rancher, 
realizing the amount of destruction 
being caused to the forests by cattle, 
initiated some fencing (Daehler 1973). 
Sugar company interests funded 
additional fencing as well as feral cattle 
removal to protect the forest from 
further degradation and to safeguard 
water reserves for their crops (Wenkam 
1969). On Kauai, feral cattle were still 
present in Kokee as late as 1960 and in 
the Puu Ka Pele area in the 1980s. Feral 
cattle roamed Oahu, but most were 
removed by the early 1960s. Today, onl] 
a few can be found in the northwestern 
part of the island (J. Lau, pers. comm., 
1990). Feral cattle were formerly found 
on Molokai and Maui and damaged the 
forests there. Hunting of feral cattle is 
no longer allowed in Hawaii (DLNR 
1985). Cattle eat native vegetation, 
trample roots and seedlings, cause 
erosion, create disturbed areas into 
which alien plants invade, and spread 
seeds of alien plants in their feces and 
on their bodies. The forest, in areas 
grazed by cattle, becomes degraded to 
grassland pasture. Plant cover is 
reduced for many years following 
removal of cattle from an area. Several 
alien grasses and legumes purposely 
introduced for cattle forage have become 
noxious weeds (Cuddihy and Stone 
1990, Scott et a l. 1986, Tomich 1986).

The habitats of many of the plants 
included in this rule were degraded in < 
the past by feral cattle. This has had 
effects which still persist. Examples of 
plant taxa whose habitats have been 
altered by feral cattle include Hibiscus 
clayi and M unroidendron racemosum.
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The Maui population of M elicope 
knudsenii, growing in an area currently 
used as a domestic cattle pasture, is 
directly threatened by trampling by this 
animal (Degener and Degener 1959a; 
HHP 199lh3,1991pl; Lamoureux 1982).

Individuals of mule deer or black
tailed deer (O docoileus hem ionus), 
native from western North America to 
central Mexico, were brought to Kauai 
from Oregon in the 1960s tor game 
hunting and have not been introduced 
to any other Hawaiian island In part, 
mule deer were introduced to provide 
another animal for hunting, since the 
State had planned to reduce the number 
of goats on Kauai because they were so 
destructive to the landscape (Kramer 
1971). There are about 400 animals in 
and near Waimea Canyon, with some 
invasion into Alakai Swamp in drier 
periods. Mule deer, legally hunted 
during only one month each year, 
trample native vegetation and cause 
erosion by creating trails and removing 
vegetation (Cuddihy and Stone 1990, 
DLNR1985, Tomich 1986). They are a 
threat to D etissea rhytidosperm a, D iellia 
pallida, and N othocestm m  peltatum  
(Bruegmann 1990; HPCC 1990b, 1990i3, 
1990i4; S. Perlman, pers. comm., 1991).

Axis deer (Axis), native to Sri Lanka 
and India, were first introduced to the 
Hawaiian Islandsin 1868 as a game 
animal on Molokai, later to Oanu and 
Lanai, and finally to East Maui in 1960. 
Hunting of axis deer is allowed only on 
Molokai and Lanai during two months 
of the year. Considerable damage has 
been done to the forests on Molokai and 
Lanai by this animal, especially through 
browsing of vegetation and compaction 
of the soil (Cuddihy and Stone 1990, 
Culliney 1988. DLNR 1985, Scott et al. 
1986, Tomich 1986). With a population 
of about lOO animals on the rower 
southwest slope of Haleakala, the range 
of the axis deer is expanding on East 
Maui and constitutes a potential threat 
to M elicope knudsenii (Medeiros et al. 
1986). On Molokai, axis deer are 
encroaching on Pelekunu Valley and are 
already present in Kalaupapa, thus 
posing a potential threat to populations 
of Peucedanum sandw icense in these 
areas (HHP 1991u7,1991ul6;J. Lau, 
pers. comm., 1990).

Red jungle fowl (Gallus), ground- 
nesting chickens native to India and 
southeast Asia, were introduced to 
Hawaii by the Polynesian immigrants 
and became feral in the forests. A 
current threat to the Makaha Valley, 
Kauai, population of N othocestm m  
peltatum, red jungle fowl disturb the 
ground cover while searching for seeds 
nuits, and small invertebrates, thus 
disrupting seedling establishment

(Cuddihy and Stone 1990, HPCC 1990i3, 
Scott et al. 1986).

Substrate loss due to agriculture, 
grazing animals (especially goats), 
hikers, and vegetation change results in 
habitat degradation and loss. This 
particularly affects plant populations 
located on cliffs or steep slopes, 
including Lipochaeta w aim eaensis, 
Brigham ia insignis, D iellia pallida, 
E xocarpos luteolus, Peucedanum  
sandw icense, and Phyllostegia w aim eae 
(Bruegmann 1990; Christensen 1979; 
HHP 1991f6; Takeuchi 1982; G. Carr, R. 
Hobdy, and ). Obata, pers. comms., 
1991).
B. O vem tilization fo r  Com m ercial, 
R ecreational, Scientific, or Educational 
Purposes.

U n re s tric ted  c o lle c tin g  fo r s c ie n tific  • 
o r h o rtic u ltu ra l purposes an d  excessive  
v is its  b y  in d iv id u a ls  in teres ted  in  seeing  
ra re  p la n ts  co u ld  re su lt fro m  increased  
p u b lic ity . T h is  is  a p o te n tia l th re a t to  a ll 
24  o f th e  ta x a , b u t es p e c ia lly  to  Cyanea 
asarifolia, D elissea rhytidosperm a, 
D iellia p a llid a , H ibiscus clayi, 
Lipochaeta w aim eaensis, M elicope 
haupuensis, an d  Phyllostegia w aim eae, 
each o f w h ic h  has o n ly  1 o r 2  
p o p u la tio n s  an d  a  to ta l o f 10  o r few er 
in d iv id u a ls . C o lle c tio n  o f w h o le  p lan ts  
o r re p ro d u c tive  parts  o f an y  o f these  
seven taxa  co u ld  cause an  adverse  
im p ac t o n  th e  gene p o o l an d  th rea ten  
th e  s u rv iv a l o f th e  taxa. Som e tax a , such  
as Brigham ia insignis, Exocarpos 
luteolus. H ibiscus clayi, N othocestm m  
peltatum , Peucedanum  sandw icense, 
an d  Solanum  sandw icense, h ave  
p o p u la tio n s  close to  tra ils  o r roads an d  
are, th u s , ea s ily  accessible to  co llecto rs  
(HHP 1 9 9 1 a 3 ,1 9 9 1 f6 ,1 9 9 1 h l, 1 9 9 1 tl, 
1 9 9 1 t2 ,1 9 9 1 t4 ,1 9 9 1 t7 ,1 9 9 1 u l, 1 9 9 1 u 3 , 
1 9 9 1 u 5 ,1 9 9 1 u 7 ,1 9 9 1 u l5 .1 9 9 1 z ll, 
1 9 9 1 Z 1 2 ,1 9 9 1 Z 1 8 ,1 9 9 1 z 2 0 ,1 9 9 1 z 2 3 , 
1 9 9 1 Z 2 5 ,1 9 9 1 Z 2 6 ; HPCC 1990c , 1 9 9 0 il 
to  1 9 9 0 i4 ,1 9 9 0 m ).

Many of the plants occur in 
recreational areas used for hiking, 
camping, and hunting. Tourism is a 
growing industry in Hawaii and as more 
people seek recreational activities, they 
are more likely to come into contact 
with rare native plants. People can 
transport or introduce alien plants 
through seeds on their footwear and 
they can cause erosion, trample plants, 
and start fires (Com et al. 1979). 
Brigham ia insignis, H ibiscus clayi, and 
Peucedanum  sandw icense have 
populations next to trails and are 
considered to be immediately 
threatened by recreational use of the 
areas in which they occur (Clarke and 
Cuddihy 1980; Takeuchi 1982; T. Flynn, 
pers. comm., 1991).

C. D isease o r  Predation
Browsing damage by goats has been 

verified for the following taxa: 
Brigham ia insignis; Exocarpos luteolus; 
Peucedanum  sandw icense; and 
S chiedea spergulina var. spergulina 
(HHP 1991y5; Takeuchi 1982; T. Flynn,
J. Lau, and S. Perlman, pers. comms., 
1991; L. Mehrhoff, pers. comm., 1993). 
The remaining taxa are not known to be 
unpalatable to goats, deer, or cattle and, 
therefore, predation is a probable threat 
where those animals have been 
reported, potentially affecting 15 
additional taxa. These taxa include 
D elissea rhytidosperm a, D iellia p a llid a , 
H edyotis cookian a, H ibiscus clayi, 
Lipochaeta fau riei, L ipochaeta 
m icrantha, L ipochaeta w aim eaensis, 
M elicope haupuensis, M elicope 
knudsenii, M elicope pallida, 
M unroidendron racem osum , 
N othocestm m  peltatum , Phyllostegia 
w aim eae, Pteralyxia kauaiensis, and 
Solanum  sandw icense. The lack of 
seedlings of many of the taxa and the 
occurrence of individuals of several taxa 
only on inaccessible cliffs appear to 
indicate the effect that browsing 
mammals, especially goats, have had in 
restricting the distribution of these 
plants (HHP 1990b, Takeuchi 1982).

Of the four species of rodents that 
have been introduced to the Hawaiian 
Islands, the species with the greatest 
impact on the native flora ana fauna is 
probably the blade or roof rat (Rattus 
rattus), which now occurs on all the 
main Hawaiian Islands around human 
habitations, in cultivated fields, and in 
dry to wet forests. Black rats, and to a 
lesser extent house mouse (Mus 
m usculus), Polynesian rat (Rattus 
exulans), and Norway rat (R. 
norvegicus) eat the fruits of some native 
plants, especially those with large, 
fleshy fruits. Many native Hawaiian 
plants produce their fruit over an 
extended period of time and this 
produces a prolonged food supply that 
supports rodent populations. Black rats 
strip bark from some native plants 
(Cuddihy and Stone 1990, Tomich 
1986). Rats threaten D elissea 
rhytidosperm a by damaging the fruits 
and stems (Bruegmann 1990). Rats eat 
fruits of Exocarpos luteolus, threatening 
this species as well. It is probable that 
rats damage the fruit and stems of 
Cyanea asarifolia, M unroidendron 
racem osum , and Pteralyxia kauaiensis, 
which have fleshy fruits and 
populations in areas where rats occur 
(Lamoureux 1982; T. Flynn and D. 
Herbst, pers. comms., 1991).

Black twig borer (X ylosandm s 
com pactus) is a small beetle about 1.6 
mm (0.06 in) in length that burrows into
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branches, introduces a pathogenic 
fungus as food for its larvae, and lays its 
eggs. Twigs, branches, and even the 
entire plant can be killed from such an 
infestation. In the Hawaiian Islands, 
black twig borer has many hosts, 
disperses easily, and is probably present 
at most elevations up to 2,500 ft (670 
m). It is known to attack species of 
M elicope and is a potential threat to 
M elicope haupuensis, M. knudsenii, Af. 
pallida, and Af. quadrangularis, all of 
which grow in areas where the insect is 
believed to be present (Davis 1970; Hara 
and Beardsley 1979; Hill 1987; Medeiros 
et al. 1986; Samuelson 1981; S. 
Montgomery, pers. comm., 1991).
D. The Inadequacy o f  Existing 
Regulatory M echanism s

Hawaii’s Endangered Species Act 
states, “Any species of aquatic life, 
wildlife, or land plant that has been 
determined to be an endangered species 
pursuant to the (Federal] Endangered 
Species Act shall be deemed to be an 
endangered species under the 
provisions of this chapter * * * ” (HRS, 
sect. 195D-4(a)). Federal listing would 
automatically invoke listing under 
Hawaii State law, which prohibits 
taking of endangered plants in the State 
and encourages conservation by State 
agencies (HRS, sect. 195D—4).

None of the 24 taxa in this final rule 
are listed by the State. Twelve taxa have 
populations located on privately owned 
land. Two taxa, M elicope 
quadrangularis and Schiedea spergulina 
var. leiopoda, are found exclusively on 
private land. Peucedanum  sandw icense 
is found on City and County of 
Honolulu land and federally managed 
land, as well as State land. At least one 
population of each taxon except 
S chiedea spergulina var. leiopoda  and 
M elicope quadrangularis occur on State 
land. Eleven of the taxa are located in 
State parks, NARs, or the seabird 
sanctuary, which have rules and 
regulations for the protection of 
resources (DLNR 1981b; HRS, sects. 
183D -4,184—5,195- 5, and 195-8). One 
or more populations of each of the 24 
tax a except S chiedea spergulina var. 
leiop od a  is located on land classified 
within conservation districts and owned 
by the City and County of Honolulu, the 
State of Hawaii, or private companies or 
individuals. Regardless of the owner, 
lands within these districts are regarded 
as necessary for the protection of 
endemic biological resources and for the 
maintenance, enhancement, or 
conservation of natural resources. 
Activities permitted in conservation 
districts are chosen by considering how 
best to make multiple use of the land 
(HRS, sect. 205-2). Some uses, such as

maintaining animals for hunting, are 
based on policy decisions, while others, 
such as preservation of endangered 
species, are mandated by both Federal 
and State laws.

Requests for amendments to district 
boundaries or variances within existing 
classifications can be made by 
government agencies and private 
landowners (HRS, sect. 205-4). Before 
decisions about these requests are made, 
the impact of the proposed 
reclassification on “preservation or 
maintenance of important natural 
systems or habitat“ (HRS, sects. 205-4, 
205-17), as well as the maintenance of 
natural resources, is required to be taken 
into account (HRS, sects. 205—2, 205-4). 
Before any land use change proposed to 
occur on county or State lands and 
funded, in part or in whole, by county 
or State funds, or would occur within 
land classified as conservation district, 
an environmental assessment is 
required to determine whether or not 
the environment would be significantly 
affected (HRS, chapt. 343). If it is found 
that an action would have a significant 
effect, preparation of a full 
Environmental Impact Statement is 
required. Hawaii environmental policy 
and, thus, approval of land use, is 
required by law to safeguard “* * * the 
State's unique natural environmental 
characteristics * * * ” (HRS, sect. 344- 
3(1)) and includes guidelines to “Protect 
endangered species of individual plants 
and animals * * * ” (HRS, sect. 344— 
4(3)(A)). Federal listing, because it 
automatically invokes State listing, 
would trigger operation of these other 
State regulations protecting the plants.

State Taws relating to the conservation 
of biological resources allow for the 
acquisition of land as well as the 
development and implementation of 
programs concerning the conservation 
of biological resources (HRS, sect. 
195D-5(a)). The State also may enter 
into agreements with Federal agencies 
to administer and manage any area 
required for the conservation, 
management, enhancement, or 
protection of endangered species (HRS, 
sect. 195D-5(c)). If listing were to occur, 
funds for these activities could be made 
available under section 6 of the Federal 
Endangered Species Act (State 
Cooperative Agreements). The DLNR is 
mandated to initiate changes in 
conservation district boundaries to 
include “the habitat of rare native 
species of flora and fauna within the 
conservation district” (HRS, sect. 195D- 
5.1).

Ten of the taxa are threatened by 
plants considered by the State of Hawaii 
to be noxious weeds. The State has 
provisions for eradication and control of

noxious weeds on State and private land 
in conservation districts and other areas 
(HRS, chapt. 152; DO A 1981,1991).
State and Federal agencies have 
programs to locate, eradicate, and deter 
marijuana cultivation, which is a 
potential threat to six taxa (HHP 1990c). 
Federal listing of these 24 plant taxa 
would reinforce and supplement the 
protection available under the Hawaii 
State Endangered Species Act and other 
laws. The Federal Endangered Species 
Act would offer additional protection to 
these 24 taxa because, if they were to be 
listed as endangered or threatened, it 
would be a violation of the Federal 
Endangered Species Act for any person 
to remove, cut, dig up, damage, or 
destroy any such plant in an area not 
under Federal jurisdiction in knowing 
violation of State law or regulation or in 
the course of any violation of a State 
criminal trespass law.
E. Other Natural or M anm ade Factors 
A ffecting Its Continued Existence

One or more of the almost 50 taxa of 
introduced plants threaten 21 of the 24 
plant taxa in this rule and potentially 
threaten the other three. The original 
native flora of Hawaii consisted of about 
1,000 taxa, 89 percent of which were 
endemic. Of the total native and 
naturalized Hawaiian flora of 1,817 taxa, 
47 percent were introduced from other 
parts of the world and nearly 100 taxa 
have become pests (Smith 1985, Wagner 
et al. 1990). Naturalized, introduced 
taxa degrade the Hawaiian landscape 
and compete with native plants for 
space, light, water, and nutrients 
(Cuddihy and Stone, 1990; D. Lorence, 
pers. comm., 1991). Some of these taxa 
were brought to Hawaii by various 
groups of people, including the 
Polynesian immigrants, for food or 
cultural reasons. Plantation owners, 
alarmed at the reduction of water 
resources for their crops caused by the 
destruction of native forest cover by 
grazing feral animals, supported the 
introduction of alien tree taxa for 
reforestation. Ranchers intentionally 
introduced pasture grasses and other 
taxa for agriculture and sometimes 
inadvertently introduced weed seeds as 
well. Other plants were brought to 
Hawaii for their potential horticultural 
value (Cuddihy and Stone 1990, Scott et 
al. 1986, Wenkam 1969).

A small tree, A cacia confusa 
(Formosa koa), was introduced to 
Hawaii for reforestation purposes and is 
naturalized in dry to mesic, disturbed 
habitats on most of the Hawaiian Islands 
(Smith 1985, Wagner et al. 1990).
A cacia m eam sii (blade wattle) was 
introduced as a cultivated plant and has 
naturalized on five islands in pastures
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and dry to mesic forests (Wagner et a t  
1990). It threatens Exocarpos luteolus 
(T. Flynn, pers. comm., 1991). Two 
subshrubs in the genus Ageratina have 
naturalized in the Hawaiian Islands and 
are classified as noxious weeds by the 
State (Hawaii, Department of 
Agriculture (DOA) 1981). Ageratina 
adenophora (Maui pamakani), 
naturalized in dry areas to wet forests 
on four islands, is also classified as a 
noxious weed by the Federal 
government (7 CFR 360). It threatens 
Peucedanum sandw icense (HHP 
1991ul6, Wagner e ta l. 1990). Ageratina 
riparia (Ramakua pamakani) is 
naturalized in disturbed, dry to mesic 
areas and wet forest on four islands and 
is a threat to Lysim achia filifo lia , as well 
as to Peucedanum sandw icense (HHP 
1991U16; HPCC 1990g2,1990)1,1990)3; 
Wagner et al. 1990). Ageratum  
conyzoides (maile hohono), an herb that 
is a common weed in many areas of the 
main Hawaiian Islands, threatens 
Brighamia insignis in some areas (HHP 
1991al; Wagner e ta l. 1990).

Although it is the official State tree of 
Hawaii, Aleurites m oluccana {kukui) is 
not a native Hawaiian plant. It was 
originally native to Malesia. It was 
brought to Hawaii by the Polynesian 
immigrants and is now a component of 
mesic valley ecosystems on all of the 
main islands except Kahoolawe (Wagner 
et a l 1990). One or more populations o f  
Hibiscus clayi, L ipochaeta fau riei, 
Munroidendron racem osum , and 
Pteralyxia kauaierisis grow in areas with 
kukui, which may compete with these 
native species for space. H ibiscus clayi 
and Lipochaeta fau riei do not grow 
under a dense canopy, so kukui could 
prevent, them from regenerating in an 
area. Munroidendron racem osum  and 
Pteralyxia kauaiensis, overstory trees in 
native forests, are displaced when kukui 
dominates (HHP I991h2,1991sl,
1991s4,1991s5,1991s8,1991sl6, 
1991S15,1991wl, 1991w4,1991w5; 
HPCC 1990d3; Lamoureux 1982; T.
Flynn, J. Lau, and S. Perlman, pers. 
comms., 1991). A raucaria colum naris 
(columnar araucaria), planted in Hawaii 
for reforestation and timber production 
and now found on all the main islands, 
is reseeding and threatens H ibiscus clayi 
(Little and Skolman 1989; Neal 1965; D. 
Bates, pers. comm., 1991). Bidens p ilosa  
(Spanish needle), an annual herb 
naturalized on all the main Hawaiian 
Islands, is a threat to Peucedanum  
sandwicense (Ganders and Nagata 1990, 
HHP 1991ul5).

Classified as a noxious weed by the 
State of Hawaii, Clidem ia hirta (Koster's 
curse) is an aggressive shrub found in 
mesic to wet forests on at least five 
islands in Hawaii (Ahneda 1990, DOA

1981). It is a threat to M elicope pallida  
and Peucedanum  sandw icense. It is a 
potential threat to Cyrtandra 
lim ahuliensis (HHP 1990c; T. Flynn and 
S. Montgomery, pers. comms., 1991). 
Cordyline fruticosa (ti) is a shrub that 
was brought to Hawaii by the 
Polynesian immigrants. Its original 
range is unknown, but in Hawaii it is 
now naturalized on all the main islands 
except Kahoolawe in hala forest and 
mesic valleys and forests, sometimes 
forming dense stands (Wagner et al. 
1990; J. Lau, pers. comm., 1991). One or 
more populations of the following taxa 
compete for space with ti: D elissea 
rhytidospermar, H ibiscus clayi; 
Lipochaeta m icrantha var. exigua; 
Lysim achia filifo lia ; M unroidendron 
racem osum ; and Pteralyxia kauaiensis 
(HHP 1991d2,1991hl, 1991h2,1991)1, 
1991sl, 1991w7; HPCC 1990c, 1990e, 
1990g2; J. Lau, T. Flynn, and S.
Perlman, pers. comms., 1991). 
Corynocarpus laevigatas (karakanut), a 
tree introduced to Hawaii for 
reforestation, is now found on four 
islands and is a threat to E xocarpos 
luteolus (Wagner et al. 1990; T. Flynn, 
pers. comm., 1991).

Brought to Hawaii as a cultivated 
herbaceous plant, Erigeron 
karvinskianus (daisy fleabane) is 
naturalized in wetter areas of four 
islands (Wagner et al. 1990). Invasion by 
daisy fleabane threatens Exocarpos 
luteolus, L ipochaeta m icrantha var. 
m icrantha, M elicope pallida, 
N othocestrum  peltatum , and 
Peucedanum  sandw icense (HHP 
1991kl; HPCC 1990f, 1990Í4,1990)2; T. 
Flynn and K. Wood, pers. comms.,
1991). Furcraea foetid a  (Mauritius 
hemp), a large rosette plant naturalized 
on most islands in Hawaii on rocky 
ledges, slopes, and in pastures, 
threatens S chiedea spergulina var. 
leiopoda  (Wagner et al. 1990; T. Flynn, 
pers. comm., 1991). Grevillea banksii 
(kahili flower), considered a noxious 
weed by the State of Hawaii, was 
introduced as a cultivated tree and has 
naturalized in disturbed, dry to wet 
forests on most of the main Hawaiian 
Islands (DOA 1981, Wagner et al. 1990). 
It threatens Cyrtandra lim ahuliensis (T. 
Flynn, pers. comm., 1991). G revillea 
robusta (silk oak) was extensively 
planted in Hawaii for timber and is now 
naturalized on most of the main islands 
(Smith 1985, Wagner et ál. 1990). Silk 
oak threatens Lipochaeta w aim eaensis 
and Peucedanum  sandw icense (HPCC 
1990)1; S. Perlman, pers. comm., 1991).

Three species of H edychium  (ginger), 
native to the Himalayas and 
surrounding areas, were brought to 
Hawaii as ornamentals and are now 
naturalized in mesic or wet forests. Two

of these species threaten one or more of 
the 24 taxa in this rule. Their rhizomes 
produce rapid, vegetative growth, 
forming dense ground cover that 
excludes other plants. The Wainiha 
population of Cyrtandra lim ahuliensis 
is threatened by H. flavescen s (yellow 
ginger) (T. Flynn and K. Wood, pers. 
comms., 1991). H edychium  
gardnerianum  (kahili ginger) produces 
red seeds that are distributed by alien 
fruit-eating birds; it threatens Solanum  
sandw icense (Cuddihy and Stone 1990; 
HPCC 1990m; Nagata 1990; Smith 1985;
T. Flynn and K. Wood, pers. comms., 
1991). K alanchoe pinnata (air plant) is 
an herb that occurs on all the main 
islands except Niihau and Kahoolawe, 
especially in dry to mesic areas (Wagner 
et al. 1990). Populations of Brigham ia 
insignis and Peucedanum  sandw icense 
are threatened by competition with air 
plant (HHP 1991ul5, Takeuchi 1982).

Lantana cam ara (lantana), brought to 
Hawaii as an ornamental plant, is an 
aggressive, thicket-forming shrub that 
can now be found on all of the main 
islands in mesic forests, dry shrublands, 
and other dry, disturbed habitats 
(Wagner et al. 1990). One or more 
populations of each of the following 
taxa are threatened by lantana: 
Brigham ia insignis; D elissea 
rhytidosperm a; D iellia pallida; H ibiscus 
clayi; L ipochaeta fau riei; both varieties 
of Lipochaeta m icrantha; M elicope 
haupuensis; M elicope knudsenii; 
M unroidendron racem osum ; 
N othocestrum  peltatum ; Peucedanum  
sandw icense; Pteralyxia kauaiensis; and 
both varieties of S chiedea spergulina 
(HHP 1991al to 1991a3,1991e3,199111, 
1991)1,1991kl, 199101,1991p2 to 
1991p4,1991sl, 1991s5,1991sll, 
1991S15,1991t7,1991 u l, 1991u3, 
1991u5,1991w4,1991w7,1991y5;
HPCC 1990a, 1990dl, 1990d2,1990e, 
1990f, 1990kl, 1990k2; T. Flynn, R. 
Hobdy, D. Lorence, and S. Perlman, 
pers. comms., 1991).

Leucaena leu cocephala  (koa haole), a 
shrub naturalized and sometimes the 
dominant species in low elevation, dry, 
disturbed areas on all of the main 
Hawaiian Islands, threatens the 
following plants: Lipochaeta  
w aim eaensis; M unroidendron 
racem osum ; and Schiedea spergulina 
var. leiopoda  (Geesnick et al. 1990; HHP 
1991s3; Lamoureux 1982; T. Flynn and 
S. Perlman, pers. comms., 1991). 
Lonicera japon ica  (Japanese 
honeysuckle) is becoming naturalized in 
mesic to wet areas on Kauai and Hawaii 
and threatens Solanum  sandw icense 
Bruegmann 1990, HPCC 1990m, Wagner 
et al. 1990). M elastom a candidum , a 
small cultivated tree that is now 
naturalized in mesic to wet areas of
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Kauai, threatens some populations of 
Cyrtandra lim ahuliensis. M elia 
azedarach  (Chinaberry), a small tree 
widely cultivated and naturalized on 
most of the main Hawaiian Islands, 
threatens D iellia pallida, 
M unroidendron racem osum , and 
Schiedea spergulina var. spergulina 
(HHP 1991e3,1991y5; HPCC 1990h; 
Wagner et al. 1990). The aggressive 
M yrica faya  (firetree) has become a 
dominant plant in many mesic to wet 
forests on five Hawaiian Islands. 
Populations of Exocarpos luteolus, 
M unroidendron racem osum , and 
Peucedanum  sandw icense are 
threatened by firetree (HHP 1991u3; 
HPCC 1990h; S. Perlman, pers. comm., 
1991). Opuntia ficus-indica  (prickly 
pear, panini) is a cactus found in dry, 
disturbed habitats on five islands and 
poses a threat to Lipochaeta 
w aim eaensis (Solomon 1990; S. 
Perlman, pers. comm., 1991).

Passiflora edu lis (passion fruit) is a 
woody vine that occurs on five 
Hawaiian Islands in mesic forests and 
shrublands and threatens Nothocestrum  
peltatum  (Escobar 1990, HPCC 1990Í3). 
P assiflora ligularis (sweet granadilla) is 
a woody vine that now occurs in diverse 
mesic forest and wet forest on four 
islands and threatens D elissea 
rhytidosperm a (Escobar 1990; S. 
Perlman, pers. comm., 1991). Passiflora 
m ollissim a (banana poka), another 
woody vine, poses a serious problem to 
mesic forests on Kauai and Hawaii by 
covering trees, reducing the amount of 
light that reaches trées as well as 
understory. It causes damage and death 
to trees by the weight of the vines. 
Animals, especially feral pigs, eat the 
fruit and distribute the seeds (Cuddihy 
and Stone 1990, Escobar 1990). Banana 
poka threatens D elissea rhytidosperm a, 
N othocestrum  peltatum , Peucedanum  
sandw icense, Pteralyxia kauaiensis, and 
Solanum  sandw icense (HHP 1991dl, 
1991u5; HPCC 1990Í3,1990m; D.
Herbst, R. H obdy, and J. Lau, pers. 
com m s., 1991). Pluchea carolinensis 
(sourbush), a shrub naturalized in dry, 
coastal areas and m esic and w et forest 
on all of the m ain Haw aiian Islands, 
threatens Lysim achia filifo lia  and  
Peucedanum  sandw icense (HPCC 
1990g2; W agner et al. 1990; R. Hobdy, 
pers. com m ., 1991).

Tw o shrubs or sm all trees, Psidium  
cattleianum  (straw berry guava) and  
Psidium guajava (com m on guava) w ere  
brought to H aw aii and h a v e  becom e  
w idely naturalized on all the m ain  
islands, form ing dense stands in 
disturbed areas. Straw berry guava, 
found in m esic and w et forests, 
develops into stands in w h ich  few other 
plants grow , physically  displacing

natural vegetation and greatly affecting 
Hawaiian plants, many of which are 
narrowly endemic taxa. Pigs use 
strawberry guava for food and, in turn, 
disperse the plant’s seeds through the 
forests (Smith 1985, Wagner et al. 1990). 
Strawberry guava is considered to be the 
greatest weed problem in Hawaiian rain 
forests and is known to pose a threat to 
Brigham ia insignis, Cyrtandra 
lim ahuliensis, H ibiscus clayi, 
Lipochaeta fau riei, and Lipochaeta 
m icrantha var. exigua, and it is a 
potential threat to M elicope 
quadrangularis (HHP 1991al; HPCC 
1990c, 1990e; Smith 1985; T. Flynn, 
pers. comm., 1991; D. Lorence et al., in 
lift., 1991). Common guava invades 
disturbed sites, forming dense thickets 
in dry as well as mesic and wet forests 
(Smith 1985, Wagner et al. 1990). 
Common guava threatens Brighamia 
insignis, Cyrtandra lim ahuliensis, 
H ibiscus clayi, L ipochaeta fauriei, 
M elicope pallida, M unroidendron 
racem osum , Peucedanum  sandw icense, 
and Pteralyxia kauaiensis (Lamoureux 
1982; HHP 1991al, 1991a4,1991sl, 
1991s4,1991S5,1991u3,1991ul6;
HPCC 1990dl, 1990h; T. Flynn, R. 
Hobdy, and J. Lau, pers. comms., 1991).

R u d u s  argutus (prickly Florida 
blackberry), an aggressive alien species 
in disturbed mesic to wet forests and 
subalpine grasslands on four islands, is 
considered a noxious weed by the State 
of Hawaii (DOA 1981, Smith 1985, 
Wagner et al. 1990). Prickly Florida 
blackberry threatens Exocarpos luteolus, 
M elicope pallida, M elicope 
quadrangularis, N othocestrum  
peltatum , and Solanum sandwicense 
(HHP 1991Z18,1991Z25; HPCC 1990i3, 
1990i4,1990m; T. Flynn, D. Herbst, R. 
Hobdy, J. Lau, S. Perlman, and K. Wood, 
pers. comms., 1991). Schefflera  
actinophylla (octopus tree), brought to 
Hawaii as a cultivated tree, is shade 
tolerant and becomes established in 
undisturbed forests (Lowrey 1990,
Smith 1985). It is now naturalized on at 
least four islands and is a threat to 
Lysim achia filifo lia  as well as a 
potential threat to Peucedanum  
sandw icense (HHP 1990c, HPCC 
1990g2).

After escaping from cultivation, 
Schinus terebinthifolius (Christmas 
berry) became naturalized on most of 
the main Hawaiian Islands (Wagner et 
al. 1990). It threatens H ibiscus clayi and 
is a potential threat to Peucedanum  
sandw icense [ HHP 1990c, 1991hl;
HPCC 1990jl, 1990)3; T. Flynn, pers. 
comm., 1991). Four species of the genus 
Stachytarpheta have naturalized in the 
Hawaiian Islands, usually in disturbed 
areas (Wagner et al. 1990). These alien 
herbs or subshrubs threaten Brighamia

insignis and Peucedanum  sandw icense 
(HHP 1991 a l, HPCC 1990jl). Syzygium 
cum ini (Java plum), a tree naturalized in 
disturbed mesic forests on most of the 
main Hawaiian Islands, threatens 
Brigham ia insignis, H ibiscus clayi, 
M elicope quadrangularis, and 
Peucedanum  sandw icense (HHP 
1991al, 1991a2,1991hl, 1991h2, 
1991ul, 1991u3; HPCC 1990a; Wagner 
et al. 1990; K. Wood, pers. comm., 
1991). Triumfetta sem itriloba 
(Sacramento bur) is a subshrub now 
found on four Hawaiian Islands and 
considered to be a noxious weed by the 
State of Hawaii (DOA 1981, Wagner et 
al. 1990). Populations of 
M unroidendron racem osum  and 
Schiedea spergulina var. spergulina are 
threatened by Sacramento bur (HHP 
1991y5, HPCC 1990h). Toona ciliata 
(Australian red cedar), a tree now 
naturalized on four Hawaiian Islands, is 
quickly spreading in forests Of the 
Waianae Mountains on Oahu and 
threatens M elicope pallida  (Wagner et 
al. 1990; S. Montgomery, pers. comm., 
1991).

Several hundred species of grasses 
have been introduced to the Hawaiian 
Islands, many for animal forage. 
Approximately 100 grass species have 
become naturalized. M elinis m inutiflora 
(molasses grass), a perennial grass 
brought to Hawaii for cattle fodder, is 
now naturalized in dry to mesic, 
disturbed areas on most of the main 
Hawaiian Islands. Formed mats smother 
out other plants and fuel more intense 
fires than would normally affect an area 
(Cuddihy and Stone 1990, O’Connor 
1990, Smith 1985). Plants threatened by 
molasses grass are Brigham ia insignis, 
Lipochaeta fau riei, and populations of 
Peucedanum  sandw icense (HHP 
1991al, 1991a3,1991u3; HPCC 1990a;
R. Hobdy and S. Perlman, pers. comms., 
1991). O plism enus hirtellus 
(basketgrass) is a perennial grass that is 
naturalized in shaded mesic valleys and 
forests and sometimes in wet forests on 
most of the main Hawaiian Islands 
(O’Connor 1990). D iellia pallida, 
H ibiscus clayi, and Lipochaeta fauriei 
are threatened by basketgrass (HHP 
1991hl; HPCC 1990c, 1990d3; W.H. 
Wagner, pers comm., 1991). The 
perennial grass, Paspalum  conjugatum  
(Hilo grass), naturalized in moist to wet, 
disturbed areas on most Hawaiian 
Islands, produces a dense ground cover, 
even on poor soil, and threatens 
Cyrtandra lim ahuliensis and Hibiscus 
clayi (Cuddihy and Stone 1990, 
O’Connor 1990, Smith 1985; T. Flynn 
and R. Hobdy, pers. comms., 1991).

Pennisetum  clandestinum  (Kikuyu 
grass), an aggressive, perennial grass 
introduced to Hawaii as a pasture grass,
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withstands trampling and grazing and 
has naturalized on four Hawaiian 
Islands in dry to mesic forest. It 
produces thick mats that choke out 
other plants and prevent their seedlings 
from establishing and has been declared 
a noxious weed by the U.S. Department 
of Agriculture (7 CFR 360) (DOA 1991, 
Medeiros et al. 1986, O’Connor 1990, 
Smith 1985). Kikuyu grass threatens 
M elicope knudsenii (R. Hobdy, pers. 
comm., 1991). Rhynchelytrum repens 
(Natal redtop) is an annual or perennial 
grass that is naturalized in disturbed, 
usually dry areas on all the main 
Hawaiian Islands and threatens 
Lipochaeta w aim eaensis (O’Connor 
1990; S. Perlman, pers. comm., 1991). 
Setaria gracilis (yellow foxtail), a 
perennial grass naturalized in wet to 
dry, disturbed habitat on most of the 
main Hawaiian Islands, threatens 
Brighamia insignis, M elicope 
haupuensis, and Peucedanum  
sandwicense (HHP 1991al, 1991a3, 
1991ol, 1991u3; O’Connor 1990). A 
perennial grass naturalized in disturbed 
areas on most of the main Hawaiian 
Islands, Sporobolus africanus 
(smutgrass) threatens Brigham ia insignis 
and Peucedanum sandw icense (HHP 
1991al, 1991a3,1991ul5; O’Connor 
1990).

Because H aw aiian plants w ere  
subjected to fire during their evolution  
only in areas of volcan ic activity and  
from occasional lightning strikes, they  
are not adapted to recurring fire regim es 
and are unable to recover w ell following  
a fire. Alien plants are often better 
adapted to fire than native plant taxa  
and some fire-adapted grasses have  
become w idespread in H aw aii. The  
presence of such taxa in H aw aiian  
ecosystems greatly increases the  
intensity, extent, and frequency of fire. 
Fire-adapted alien taxa can  reestablish  
in a burned area, resulting in a 
reduction in the am ount o f  native  
vegetation after each fire. Fire is a 
serious, im m ediate threat along the Na 
Pali coast, especially during drier 
months. Fires are caused  by people  
pursuing recreational activities and  
prevailing w inds spread fires to  inland  
areas. Fire could destroy dorm ant seeds  
as well as plants, even on steep cliffs 
(Clarke and Cuddihy 1980, Corn et al. 
1979, Cuddihy and Stone 1990). Fire  is 
a threat to Brighamia insignis,
Exocarpos luteolus, M elicope pallida, 
Munroidendron racem osum , 
Nothocestrum peltatum , Peucedanum  
sandwicense, Pteralyxia kauaiensis, and 
Solanum sandw icense. In addition, 
Lipochaeta fau riei is threatened by fire 
because it occurs w ith m olasses grass, a 
nre-adapted alien plant. T he only

population of D elissea rhytidosperm a is 
also considered to be threatened by fire. 
The Maui population of M elicope 
knudsenii is potentially threatened by 
fire, since it grows in a pasture area 
covered by a thick mat of Kikuyu grass 
(Bruegmann 1990; Cuddihy and Stone 
1990; HHP 1991al, 1991a3,1991f3, 
1991f6,1991q6,1991s2,1991s5 to 
1991s8,1991S10,1991S14,1991sl5, 
1991tl, 1991t2,1991ul, 1991u5, 
1991u6,1991U15,1991ul7,199lw2, 
1991w 4,1991zll, 1991zl2,1991zl8, 
1991z25; HPCC 1990i4; Medeiros et al. 
1986; St. John 1981b; R. Hobdy, pers. 
comm., 1991).

Illegal cultivation of Cannabis sativa 
(marijuana) occurs in isolated portions 
of public and private lands in the 
Hawaiian Islands. This agricultural 
practice opens areas in native forests 
into which alien plants invade after the 
patches are abandoned (HHP 1990c). 
Marijuana cultivation is considered a 
management problem in Hono O Na Pali 
and Kuia NARs and is a potential threat 
to the following taxa, which have 
populations in those areas: Brigham ia 
insignis; D elissea rhytidosperm a; ' 
M unroidendron racem osum ; 
Peucedanum  sandw icense; Pteralyxia 
kauaiensis; and Solanum  sandw icense 
(HHP 1991al, 1991dl, 1991s5,1991s6, 
1991u6,1991wl, 1991z25; HHP and 
DOFAW 1989).

The small numbers of populations 
and individuals of most of these taxa 
increase the potential for extinction 
from stochastic events. The limited gene 
pool may depress reproductive vigor or 
a single human-caused or natural 
environmental disturbance could 
destroy a significant percentage of the 
individuals or the only known extant 
population. Eight of the taxa, Cyanea 
asarifolia, D elissea rhytidosperm a, 
H edyotis cookiana, H ibiscus clayi, 
Lipochaeta w aim eaensis, M elicope 
haupuensis, M elicope quadrangularis, 
and Schiedea spergulina var. leiopoda  
are known from a single population.
T en other taxa are know n from only tw o  
to five populations (see Table 1). 
Seventeen of the taxa are estim ated to  
num ber no m ore than  1 0 0  know n  
individuals (see Table 1). Seven of these  
taxa, Cyanea asarifolia, D elissea 
rhytidosperm a, D iellia pallida, H ibiscus, 
clayi, L ipochaeta w aim eaensis,
M elicope haupuensis, and Phyllostegia 
w aim eae, num ber no m ore than 10  
individuals.

Erosion, landslides, and rode slides 
due to natural weathering, result in the 
death of individual plants as well as 
habitat destruction. This especially 
affects the continued existence of taxa 
with limited numbers and/or narrow 
ranges, such as Cyanea asarifolia,

D elissea rhytidosperm a, Lysim achia 
filifo lia , S chiedea spergulina var. 
leiopoda, and Solanum  sandw icensis 
(CPC 1990; HHP 1991b2; HPCC 1990gl, 
1990g2; T. Flynn and W.L.* Wagner, 
pers. comms., 1991; D. Lorence et a l , in 
litt., 1991). Individuals of other species, 
such as H edyotis cookian a  and 
Cyrtandra lim ahuliensis, are potentially 
threatened by substrate loss. This 
process is often exacerbated by human 
disturbance and land use practices (see 
Factor A).

In November 1982, Hurricane Iwa 
struck the Hawaiian Islands and caused 
extensive damage, especially on the 
island of Kauai. Many forest trees were 
destroyed, opening the canopy and, 
thus, allowing the invasion of light- 
loving alien plants. These plants are a 
threat to the continued existence of 
many of the taxa in this rule. Hurricane 
Iniki hit the island of Kauai in 
September 1992 and caused significant 
damage to rare plant populations on that 
island. Populations of at least four taxa 
in this rule were seriously damaged by 
this hurricane, Cyanea asarifolia, 
Brigham ia insignis, Lysim achia filifo lia , 
and D elissea rhytidosperm a. Damage by 
additional hurricanes could further 
decrease the already reduced habitat of 
all 24 taxa.

The Service has Carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by 
these taxa in determining to make this 
rule final. Based on this evaluation, the 
preferred action is to list 21 of these 
plant taxa as endangered, Brigham ia 
insignis (’olulu), Cyanea asarifolia  
(haha), D elissea rhytidosperm a (no 
common name (NCN)), D iellia pallida  
(NCN), Exocarpos luteolus (heau), 
H edyotis cookian a  (’awiwi), H ibiscus 
clayi (Clay’s hibiscus), Lipochaeta  
fau riei (nehe), Lipochaeta m icrantha 
(nehe), Lipochaeta w aim eaensis (nehe), 
Lysim achia filifo lia  (NCN), M elicope 
haupuensis (alani), M elicope knudsenii 
[alani), M elicope p a llida  (alani), 
M elicope quadrangularis (alani), 
M unroidendron racem osum  (NCN), 
N othocestrum  peltatum  (’aiea), 
Phyllostegia w aim eae (NCN), Pteralyxia 
kauaiensis (kaulu), Schiedea spergulina 
var. leiop od a  (NCN), and Solanum  
sandw icense (popolo’aiakeakua). The 
preferred action for the remaining three 
plant taxa is to list then} as threatened, 
Cyrtandra lim ahuliensis (ha’iwale), 
Peucedanum  sandw icense (makou), and 
S chiedea spergulina var. spergulina 
(NCN). Nineteen of the taxa determined 
to be endangered either number no more 
than 100 individuals or are known from 
5 or fewer populations. Small ; 
population size and limited distribution



9 326 Federal Register / Vol. 59, No. 38 / Friday, February 25,. 1994 / Rules and Regulations

make these taxa particularly vulnerable 
to extinction and/or reduced 
reproductive vigor from stochastic 
events. The 21 taxa are threatened by 1 
or more of the following: Habitat 
degradation and/or predation by feral 
goats, feral cattle, feral pigs, rats, and 
deer; competition from alien plants; 
natural disaster; human impacts; and 
lack of legal protection or difficulty in 
enforcing laws that are already in effect. 
Because these 21 taxa are in danger of 
extinction throughout all or a significant 
portion of their ranges, they fit die 
definition of endangered as defined in 
the Act.

Populations of three taxa (Cyrtandra 
lim ahuliensis, Peucedanum  
sandw icense, and S chiedea spergulina 
var. spergulina) are threatened to some 
degree by fire, competition with alien 
plant taxa, and predation by feral 
animals. The widespread distribution of 
populations and total number of 
individuals reduces the likelihood that 
these taxa will become extinct in the 
near future. For these reasons, these taxa 
are not now in immediate danger of 
extinction throughout all or a significant 
portion of their ranges. However, 
Cyrtandra lim ahuliensis, Peucedanum  
sandw icense, and S chiedea spergulina 
var. spergulina are likely to become 
endangered in the foreseeable future if 
these threats are not curtailed. As a 
result, Cyrtandra lim ahuliensis, 
Peucedanum  sandw icense, and 
S chiedea spergulina var. spergulina fit 
the definition of threatened species as 
defined in the Act.

Critical habitat is not being designated 
for the 24 taxa included in this rule, for 
reasons discussed in the “Critical 
Habitat“ section of this rule.
C ritical H abitat

Section 4(a)(3) of the Act, as 
amended, requires that, to the maximum 
extent prudent and determinable, the 
Secretary designate critical habitat at the 
time the taxa is listed. The Service finds 
that designation of critical habitat is not 
presently prudent for these species. As 
discussed under Factor B in the 
“Summary of Factors Affecting the 
Species,” the species face numerous 
anthropogenic threats. The publication 
of precise maps and descriptions of 
critical habitat in the Federal Register, 
as required for the designation of critical 
habitat, would increase the degree of 
threat to these plants from take or 
vandalism and, therefore, could 
contribute to their decline and increase 
enforcement problems. The listing of 
these species under the Act publicizes 
the rarity of the plants and, thus, can 
make these plants attractive to 
researchers, curiosity seekers, or

collectors of rare plants. All involved 
parties and the major landowners have 
been notified of the importance of 
protecting the habitat of these species. 
Protection of the habitat of the species 
will be addressed through the recovery 
process and through the section 7 
consultation process. There is only one 
Federal activity within the currently 
known habitats of these plants. One 
species is located on land owned by the 
Department of Hawaiian Home Lands 
and is currently under a cooperative 
management agreement with the 
National Park Service in Kalaupapa 
National Historical Park on the island of 
Molokai. As protection of the species is 
now under the jurisdiction of the 
National Park Service, Federal laws 
protect all plants in the park from 
damage or removal. Therefore, the 
Service finds that designation of critical 
habitat for these species is not prudent 
at this time, because such designation 
would increase the degree of threat from 
vandalism, collecting, or other human 
activities and because it is unlikely to 
aid in the conservation of these species.
A vailab le C onservation  M easures .

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain activities. Recognition 
through listing encourages and results 
in conservation actions by Federal,
State, and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
State and requires that recovery actions 
be carried out for all listed species. The 
protection required of Federal agencies 
and the prohibitions against certain 
activities involving listed plants are 
discussed, in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) of the Act requires 
Federal agencies to insure that activities 
they authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of a listed species or to 
destroy dr adversely modify its critical 
habitat. If a Federal action may affect a 
listed species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service. One population of Peucedanum

sandw icense is located in Kalaupapa 
National Historical Park. Laws relating 
to national parks prohibit damage or 
removal of any plants growing in the 
parks. There are no other known Federal 
activities that occur within the present 
known habitat of these 24 plant species.

The Act and it§ implementing 
regulations found at 50 CFR 17.61,
17.62, and 17.63 for endangered plants 
and 17.71 and 17.72 for threatened 
plants not covered by a special rule, set 
forth a series of prohibitions and 
exceptions that apply to listed plant 
species. With respect to the 24 plant 
species listed as endangered or 
threatened in this rule, the prohibitions 
of section 9(a)(2) of the Act, 
implemented by 50 CFR 17.61 or 17.71, 
apply. These prohibitions, in part, make 
it illegal for any person subject to the 
jurisdiction of the United States to 
import or export; transport in interstate 
or foreign commerce in the course of a . 
commercial activity; sell or offer for sale 
in interstate or foreign commerce; 
remove and reduce to possession any 
such species from areas under Federal 
jurisdiction; maliciously damage or 
destroy any such species on any area 
under Federal jurisdiction; or remove, 
cut, dig up, damage, or destroy any such 
species on any other area in knowing 
violation of any State law or regulation 
or in the course of any violation of a 
State criminal trespass law. Seeds from 
cultivated specimens of threatened 
plant species are exempt from these 
prohibitions provided that a statement 
of “cultivated origin” appears on their 
containers. Section 4(d) of the Act 
allows for the provision of such 
protection to threatened species. Certain 
exceptions apply to agents of the 
Service and State conservation agencies. 
The Act and 50 CFR 17.62,17.63, and , 
17.72 also provide for the issuance of 
permits to carry out otherwise 
prohibited activities involving 
endangered or threatened plant species 
under certain circumstances. It is 
anticipated that few trade permits 
would ever be sought or issued because 
the species are not common in 
cultivation or in the wild.

Requests for copies of the regulations 
concerning listed plants and inquiries 
regarding prohibitions and permits may 
be addressed to the U.S. Fish and 
Wildlife Service, Ecological Services, 
Permits Branch, 911 N.E. 11th Avenue, 
Portland, Oregon 97232—4181 (503/231- 
6241; FAX 503-231-6243).
N ational E n viron m en tal P olicy  A ct

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental
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Policy Act of 1969, need not be 
prepared in connection with regulations 
adopted pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the F e d e ra l R eg ister 
on October 25,1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
E xports, Im ports, Reporting and  
recordkeeping requirem ents, and  
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of 
chapter I, title 50 of the Code of Federal

Species 

Scientific name
------------------  Historic range
Common name

Status

Regulations, is amended as set forth 
below:

PART 17—[AMENDED]

1. The authority citation for part 17 
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C 4201-4245 ;'Pub. L. 9 9 -  
6 2 5 ,100  Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by 
adding the following, in alphabetical 
order under the families indicated, to 
the List of Endangered and Threatened 
Plants:

§ 17.12 Endangered and threatened plants. 
*  *  *  - *  *

(h) * * *

When listed Critical habitat Special rules

Apiaceae—Parsley family:

Peucedanum sandwicense........ Makou ... U.S.A. (HI) . T ....................  530 ... .. NA .....  NA

Apocynaceae—Dogbane family:
* « • • *

Pteralyxia kauaiensis ................. Kaulu .
«

... U.S.A. (HI) . E ...........
' #■

.........  530 ............... .. NA
*

.....  NA
*

♦ ‘ , *
Araliaceae—Ginseng family:

Munroidendron racemosum....... None ..

*

... U.S.A. (HI) .

*

E ...........

•

......... 530 .... .. NA .....  NA

*

Aspleniaceae—Spleenwort family:
* * * • « *

Diellia pallida.............................. None ..
•

... U.S.A. (HI) .
*

E ...........
•

......... 530 .... .. NA
* ■

.....  NA
*

Asteraceae—Aster family:
* * * * *

Lipochaeta fauriel....................... . Nehe ...
• «

... U.S.A. (HI) .
. *

E ........... ......... 530 .... .. NA
*

.....  NA
* * 
Lipochaeta micrantha ........... ..... Nehe ...

*
... U.S.A. (HI) . E ...........

*
......... 530 .... .. NA

*
.....  NA

' *

* * 
Lipochaeta waimeaensis...... ...... Nehe ...

*
... U.S.A. (HI) .

«
E ...........

' •
......... 530 .... .. NA

•
..... NA

*

* * 
Campanulaceae—Bellflower family:

« « *

* *
Brighamia insignis.......... ......... . . ’Olulu ..

•
... U.S.A. (HI) .

«
E ...........

*
___ _ 530 .... .. NA

*
..... NA

«

Cyanea asarifolia ....................... . Haha...
*

... U.S.A. (HI) . E ...........
*

...... . 530 .... .. NA
• .

..... NA
«

Delissea rhytidosperma.............. None ...
*

... U.S.A. (HI) .
*

E ........... ......... 530 .... .. NA
*

..... NA
I •
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Species

Scientific name Common name
Historic range Status When listed Criticai habitat Special rules

Caryophyllaceae— Pink family:
* * ■ -

Schiedea spergulina var. leiopoda

*

N o ne ................ U.S.A. (H I) ...... E ..................... .. 530 ................... NA ................ NA

Schiedea spergulina var. 
spergulina.

N o ne................

*
U.S.A. (HI) ...... T ..................... .. 530 ................... NA .................... NA

Gesneriaceae— African Violet family:

Cyrtandra lim ah uliensis ................. Ha’iw a le ........ U.S.A. (H I) ...... T ..................... .. 530 ................... NA .................... NA

Lamiaceae— Mint family:
* * ♦

Phyllostegia w aim eae .................... N o ne ................

♦

U .S A  (H I) ...... E .................... .. 530 ................... NA ....................
•

NA

• # 
Malvaceae— Mallow family:

* ;

Hibiscus c la y i......................... ......... Clay’s hibiscus U.S.A. (H I)...... E ..................... .. 530 ................... - NA .................... NA

Primulaceae— Primrose family:
*

Lysim achia filifolia ........................... N o ne...............
*

U.S.A. (H I)...... E ..................... .. 530 ................... NA .................... NA

Rubiaceae— Coffee family:
*

Hedyotis cookiana .......................... ’Awiwi ..............
*

U.S.A. (HI) ...... E ..................... .. 530 ................... NA ................... NA

Rutaceae— Citrus family:
*

Melicope haupuensis ................. Alani ............... . U.S.A. (H I) ...... E ..................... .. 530 ................... NA .................... NA

Melicope knudsenii.......................... Alani ........ ....... U.S.A. (H I) ...... e .............: ...... .. 530 ................... NA .................... NA

* *

Melicope pallida .............................. Alani ................
*

U.S.A. (H I) ...... E ..................... .. 530 ................... NA .................... NA

* *

Melicope quadrangularis............... Alani ................
*

U.S.A. (HI) ...... E ..................... .. 530 ............. NA .................... NA

Santalaceae— Sandalwood family:
*

* * *
Exocarpos luteolus......................... H e a u ................

* •

U.S.A. (H I) ...... E ..................... .. 530 ................... NA ...... ............. NA

Solanaceae— Nightshade family:
*

Nothocestrum peltatum .................. ’Aiea ................

•

U.S.A. (HI) ...... E ...................... .. 530 ................... NA .................... NA

Solanum sandw icense ................... Popolo U.S.A. (H I)...... E ..................... .. 530 ................... NA ................ . NA
’aiakeakua.
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Dated: February 10,1994.
Mollie H, Beattie,
Director, Fishand Wildlife Service.
[FR Doc 94-4030  Filed 2 -2 4 -9 4 ; 8:45 an*|
BILUNG CODE 4310-55-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner
[Docket No. N -94-3722; F R -3334-N -01]

Administrative Guidelines; Limitations 
on Combining Low Income Housing 
Tax Credits With HUD and Other 
Government Assistance

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD.
ACTION: Notice of Administrative 
Guidelines to be Applied in 
Implementing the Requirements of 
Section 911 of the Housing and 
Community Development Act of 1992 
(HCDA ’92), (42 U.S.C. 3545 note) and 
Section 102 of the Department of 
Housing and Urban Development 
Reform Act of 1989 (HRA ’89), (42
U.S.C. 3545).

SUMMARY: This document sets forth the 
Administrative Guidelines which 
qualified Housing Credit Agencies 
(HCAs), as defined under Section 42 of 
the Internal Revenue Code of 1986, must 
follow in implementing the 
requirements of Section 911 of HCDA 
’92. HUD Field Offices will also follow 
these Guidelines, in accordance with 
HUD instructions, which will be made 
available to HUD Field Offices at the 
time these Guidelines are effective. 
These Guidelines were designed to 
ensure that participants in multifamily 
projects do not receive excessive 
compensation by combining sundry 
HUD Housing-administered program 
assistance with assistance from other 
Federal, State, or local agencies (Other 
Government Assistance) and/or low 
income housing tax credits (LIHTCs). 
DATES: Comment due date: April 26, 
1994.

Effective Date: February 25,1994. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this Notice to the Rules Docket Clerk, 
Office of General Counsel, room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410.
Communications should refer to the 
above docket number and title. All 
comments will be available for public " 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
above address.
FOR FURTHER INFORMATION CONTACT: For 
questions, write to the attention of 
Helen Dunlap, Deputy Assistant 
Secretary, Multifamily Housing

Programs, room 6106, or call (202) 708- 
2495. Please note that this phone 
number is not toll free.
SUPPLEMENTARY INFORMATION: This 
document sets forth the Administrative 
Guidelines which qualified Housing 
Credit Agencies (HCAs), as defined 
under Section 42 of the Internal 
Revenue Code of 1986, must follow in 
implementing the requirements of 
Section 911 of HCDA ’92. HUD Field 
Offices will also follow these 
Guidelines, in accordance with HUD 
instructions, which will be made 
available to HUD Field Offices at the 
time these Guidelines are effective. 
These Guidelines were designed to 
ensure that participants in multifamily 
projects do not receive excessive 
compensation by combining sundry 
HUD Housing-administered program 
assistance with assistance from other 
Federal, State, or local agencies (Other 
Government Assistance) and/or low 
income housing tax credits (LIHTCs).

HUD Housing assistance includes at 
least the following: Project-Based 
Certificates; Mortgage Insurance; Capital 
Advances; Mortgage Relief (i.e., Partial 
Payments of Claims); HUD Refinancing 
of a HUD-assisted project; Prepayment 
Plans of Action; Section 8 Rent 
Increases or Contracts for New or 
Additional Units; Flexible Subsidy; 
Foreclosure, Negotiated, or Competitive 
Sales; Section 8 Project-Based 
Certificate projects; Section 8 Moderate 
Rehabilitation and Single Room 
Occupancy Moderate Rehabilitation and 
any other HUD Housing-approved 
Source which pays for what these 
Guidelines allow as a project Use. See 
24 CFR 12.50 for a more complete list 
of types of HUD assistance, and 24 CFR 
12.32 for aggregate amounts which 
necessitate applicant disclosure.

Other Government Assistance 
includes at least the following: Grants/ 
Loans from a Federal, State, or Local 
source; Low Income Housing Tax 
Credits (LIHTCs) or Historic Tax Credits 
received from a Housing Credit Agency 
(HCA); Tax-Exempt Bond Financing 
received from a Housing Finance 
Agency, with or without tax credits; 
State Housing Tax Credits received in 
connection with the project; and any 
other governmental Source which pays 
for allowable project Uses. Other 
'Government Assistance is defined as 
“any loan, grant, guarantee, insurance, 
payment, rebate, subsidy, credit, tax 
benefit, or any other form of direct or 
indirect assistance from the Federal 
Government, a State, or a unit of general 
local government, or any agency or 
instrumentality thereof.’’ 24 CFR 12.30

These Guidelines also advise 
qualified HCAs having tax credit 
allocation authority of how they may 
fulfill section 911, HCDA ’92 
requirements to carry out the 
responsibilities of Section 102(d) of the 
HUD Reform Act for projects receiving 
HUD-housing assistance and receiving 
or allocated LIHTCs by certifying that 
the sum total of all assistance awarded 
to an individual project “shall not be 
any more than is necessary to provide 
affordable housing.’’ The Guidelines 
should make the subsidy layering 
review process more efficient for 
housing industry participants who rely 
on the LIHTC, combined with HUD and 
possibly other forms of Other 
Government Assistance, to produce low 
income housing. Readers may note that 
the primary emphasis throughout this 
publication is on HUD mortgage 
insurance and HCA LIHTC assistance. 
However, combination of these and 
other forms of HUD Housing- 
administered and Other Government 
Assistance is possible, and is also 
subject to the same limitations 
discussed herein, as administered in 
conjunction with HUD’s Instructions. In 
accordance with section 911, however, 
HCAs can only perform the subsidy 
layering function for projects that are at 
least receiving HUD housing assistance 
and are receiving or allocated a LIHTC. 
Below are relevant dates and HUD 
contacts, followed by the Procedural 
Description, Guideline Standards, 
Glossary, and related Attachments.

The Office of Housing currently 
applies previously published Guidelines 
(See Federal Register dated April 9,
1991 at 56 FR 14436) and other 
instructions to project submissions 
received as of this date. Section 911 of 
HCDA ’92 provides that for projects 
receiving HUD assistance and receiving 
or allocated LIHTCs, HCAs may perform 
the subsidy layering review function 
originally assigned to HUD under 
section 102 of HRA ’89 (42 U.S.C. 3545) 
provided they certify to HUD that they 
will properly apply the Guidelines 
which HUD establishes. HCAs must also 
certify pursuant to Guidelines 
established for section 911 
implementation that the total assistance 
provided to any one project is not more 
than is necessary to provide affordable 
housing. This publication establishes 
such Guidelines effective immediately.

HUD will follow these Guidelines for 
LIHTC projects in cases where an HCA 
has not been delegated section 911 
authority or where an HCA has had its 
section 911 authority revoked by HUD. 
HUD has reserved until this time 
implementation of its regulations at 24 
CFR part 12, subpart D (as well as
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implementation of conforming changes 
made to HUD’s program regulations) for 
subsidy layering review of Non-LIHTC 
projects under Section 102 of HRA ’89. 
These regulations are now fully effective 
by publication of these Guidelines for 
all forms of Other Government 
Assistance combined with HUD 
assistance. These Guidelines are 
immediately effective and supersede 
HUD’s previously published notices, 
memoranda, and Administrative 
Guidelines relating to tax credits and 
subsidy layering.

For cases involving FHA mortgage 
insurance, only projects which have not 
reached final endorsement may be 
reviewed by HCAs pursuant to Section 
911 of HCDA ’92 and in accordance 
with these Guidelines. If the Sponsor 
submitted Attachment #4, Form HUD- 
2880, “Applicant/Recipient Disclosure/ 
Update Form,” to HUD with its 
mortgage insurance application and 
indicated no intention to apply for or 
receive LIHTCs, and the application has 
been processed through to a 
commitment as of this date, and the 
Sponsor now submits Form HUD-2880 
revisions indicating application for or 
receipt of LIHTCs, then a “significant 
deviation” from the Form HUD-92013, 
“Application for Multifamily Housing 
Project,” is proposed, and new 
processing fees are required (See 
Procedural Description below for cases 
processed hereafter indicating

lication for or receipt of LIHTCs). 
s noted, instructions detailing HUD 

responsibilities for monitoring HCA 
subsidy layering review activities, and 
also for performing section 102 
responsibilities in cases where HCAs 
cannot or elect not to, will be effective 
and applied by the Field Office at the 
time of publication of this notice.

HUD will consider public comments 
on these Guidelines, and make a final 
revision effective by publication 
following the 60-day comment period. 
Thereafter, HUD may annually review 
numerical standards throughout these 
Guidelines, or more frequently as 
market conditions dictate, and make any 
adjustments deemed necessary.

The Office of Public and Indian 
Housing (PIH) will be publishing a 
separate set of guidelines which will 
apply to Section 8 Moderate 
Rehabilitation projects developed under 
24 CFR part 882, subparts D and E, and 
the Project Based Certificate projects 
developed under part 882* subpart G. 
However, until such time as PIH’s 
guidelines are published, these 
guidelines will be used to determine 
necessary assistance when reviewing tax 
credit proposals related to the Section 8 
Moderate Rehabilitation and Project

Based Certificate programs. For more 
information, please contact G. DeWayne 
Kimbrough, Rental Assistance Division, 
Office of Assisted Housing, PIH, (202) 
708-7424; TDD: (202) 708-0850.

The Office of Special Needs 
Assistance Programs (SNAPS), of the 
Office of Community Planning and 
Development, will issue its own set of 
guidelines, tailored to its individual 
programs. Until that time, subsidy 
layering reviews for the Section 8 
Moderate Rehabilitation SRO program 
will continue to be conducted at 
Headquarters. For these reviews, SNAPS 
will generally adopt the standards 
contained in the Office of Housing’s 
revised guidelines published below. For 
more information, please contact Mark 
R. Johnston, Deputy Director, SNAPS, 
(202) 708-4300; TDD (202) 708-2565.
Procedural Description
Intent to Participate

An interested HCA must signal to the 
HUD Field Office with jurisdiction (i.e., 
the applicable HUD Office which 
performs full Multifamily functions for 
the area) its intent to conduct the 
Section 911 review procedure by 
sending a brief letter, executed by an 
authorized official of the HCA informing 
HUD that it: (1) Has reviewed Section 
911 and these Administrative 
Guidelines; and (2) understands its 
responsibilities under the Section 911 
and the Guidelines; and (3) certifies that 
it will perform the Section 911 review 
process in accordance with all 
Statutory, Regulatory, and Guideline 
requirements.

An individual HCA’s questions or 
requests for clarification relating to 
Section 911 implementation should be 
addressed to HUD Headquarters, and 
should be answered by HUD prior to 
that HCA’s notification to the HUD 
Field Office of its intent to accept 
Section 911 authority. Where there are 
no outstanding issues affecting an 
individual HCA’s understanding of the 
Guidelines, and in all States or areas 
where a qualified HCA having tax credit 
allocation authority has so notified HUD 
of its intention to participate, HUD will 
delegate the authority to perform the 
Section 911 review, and shall confirm 
its delegation by the Field Office’s 
written acknowledgement to the HCA.

This means that for all projects 
receiving or allocated tax credits as well 
as (where present) other forms of other 
government assistance, combined with 
some form of HUD assistance, 
participating HCAs will conduct a 
subsidy layering review to determine 
whether any excess subsidy is being 
provided. Such an HCA will check

allowable Sources against allowable 
Uses, and reduce the subsidy Source 
within its control—i.e., the total tax 
credit allocation amount—whenever 
necessary to balance a project’s Sources 
and Uses Statement. If an HCA is unable 
to award the full amount of the tax 
credits requested to a particular project 
after application of its selection criteria, 
or because only limited allocation 
authority and resources exist, then the 
HCA should reflect that “Additional 
Equity” is required of the Sponsor on 
the Sources and Uses Statement, and 
also indicate this on the Attachment #1 
Certification provided to HUD. Note: 
These are the two primary lines of 
Attachment #2, Required Format— 
Section 221 Sources and Uses Statement 
or #3, Required Format—Section 223(f) 
Sources and Uses Statement, as 
applicable, which require HCA analysis 
and input for mortgage insurance cases. 
Other “Uses” lines appearing near the 
bottom of the Statement which are 
payable by Sources other than HUD 
mortgage insurance may, however, also 
require some analysis and calculation.

HUD Field Offices will perform > 
Section 102 subsidy layering review 
functions using HUD Instructions for all 
projects located in states or areas where 
the HCA having allocation authority has 
declined to accept Section 911 
authority, has not registered its intent 
with HUD and been delegated the 
Section 911 authority by HUD, as 
described, above, or has been revoked by 
HUD for non-compliance with the 
Statute or implementing Guidelines and 
instructions.
Typical Sequence of Events

Sponsors wishing to combine HUD 
assistance and HCA tax credit assistance 
are encouraged to initially apply to 
HUD. Attachment #4, Form HUD-2880, 
must accompany all applications. 
Generally, applicants should know the 
level of approved HUD assistance before 
applying to the HCA for tax credit 
assistance; otherwise, the HCA’s 
determination of the necessary 
allocation amount and its Section 911 
responsibilities will have to be repeated. 
HCAs may wish to consider this policy 
for projects combining HUD mortgage 
insurance and HCA LIHTC assistance: 
that only those which have already 
received a HUD commitment may apply 
for a tax credit allocation (But see 
Attachment #6 caveats and exceptions 
to the general sequential order and such 
a policy for other forms of HUD 
assistance).

In all cases, HUD will process 
applications in accordance with the 
applicable program’s outstanding 
Handbook procedures and instructions.
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For example, Section 221 new 
construction or substantial 
rehabilitation mortgage insurance 
applications will be completely 
processed in accordance with an 
assumed level of “set-aside” units (See 
Attachments #4 and #5), where either 
tax credits will be sought or a 
reservation has been obtained. HUD will 
make its best efforts, with all available 
qualified staff, to process assistance 
requests in a timely manner. HUD will 
also qualify its mortgage commitments, 
making them dependent upon HCA 
determinations (See HUD Assistance 
Adjustment below).

Sponsors which have received a 
commitment for HUD mortgage 
insurance should include all processing 
and financing details in their 
application materials to an HCA. When 
LIHTC applicants are able to show an 
HCA HUD’s processing details and 
results—including estimated mortgage 
amounts, replacement costs, and cash 
requirements—the HCA will be in a 
better position to review the project’s 
tax credit requests and needs, and make 
an appropriate allocation to selected 
projects in accordance with its own 
criteria.
Initial HCA A llocations

For every project selected to receive 
HCA tax credit assistance combined 
with HUD assistance, HCAs must 
establish a Net Syndication Proceeds 
Estimate on a case-by-case basis (See 
Glossary definition). The Net estimate 
used must be no greater than is 
necessary to balance the Sources and 
Uses Statement.

Therefore, an HCA may wish to work 
in reverse, completing the Uses portion 
of the Statement, and the known other 
Sources, before establishing the Net 
Syndication Proceeds “gap filler” 
needed.

The HCA may add to this Net 
Proceeds amount estimated Syndication 
and Bridge Loan Expenses to “build up” 
to an estimated sum of the total 
allocation needed. The sum total 
allocation estimated to be necessary in 
tnese cases may be less than the amount 
the HCA otherwise generally estimates 
based on the applicable credit 
percentage and eligible project costs.
The HCA may reconcile the difference 
(alter the estimated allocation 
necessary) by either lowering the credit 
percentage, or, by lowering the number 
of units eligible for the credit. Generally, 
HCAs should reduce the credit 
percentage for such projects, because a 
reduction in the number of eligible units 
affects the unit set-aside percentage, 
and, the net estimate of what investors 
of the syndication would pay, creating

circular recalculation problems. 
Lowering the number of eligible units 
which HUD has initially agreed are 
marketable should be avoided unless 
the HCA projects absorption difficulties 
HUD did not recognize earlier in 
processing.
* HCAs should also use past 

syndication data and current market and 
industry sources of data to assist them 
in determining accurate Net Syndication 
Proceeds Estimates and necessary 
allocation amounts for an individual 
project. However the HCA chooses to 
analyze the problem and estimate Net 
proceeds, where the initial estimation of 
Net Syndication Proceeds indicates that 
total Sources exceed total Uses, 
estimated necessary allocations should 
be reduced proportionately and 
commensurately to balance the 
Statement prior to making actual 
allocation awards to, and executing 
allocation agreements with, the 
Sponsor.

HCAs should assume that the Sponsor 
retains no more than a 1-5 percent 
ownership in the project pursuant to its 
General Partnership capacity in a 
syndication to Limited Partners. HCAs 
must examine syndication and 
partnership documentation to determine 
what the Sponsor’s interest will be. 
Where greater than a 5 percent 
ownership interest will be retained, the 
HCA must assume a Net Syndication 
Proceeds estimate as if only a 5 percent 
interest was being retained. Initial 
allocation determinations shall be 
conveyed by an HCA to HUD on 
Attachment #2 or #3 for mortgage 
insurance cases, along with an initial 
Attachment #1 Certification.
Standards and Certification

There are basically two standards the 
HCA may choose to apply before 
making its Certification: “Safe Harbor” 
or “Ceiling.” If all applicable Safe 
Harbor standards (See Guideline 
Standards below) are met, the allocation 
and Section 911 Certification are 
exclusively within tfie HCA’s authority 
to make and relay to HUD. But if a Safe 
Harbor standard is exceeded, then HCAs 
must submit a Special Authority 
Request, together with supporting data 
and rationale justifying the deviation up 
to an “Absolute Ceiling” amount, to the 
HCA’s Governing Board for review and 
approval (or Approving Authority 
where no existing Governing Board 
oversees the HCA). The Governing 
Board or Approving Authority must 
conduct a public hearing for all Special 
Authority Requests prior to approval. 
The Board may Approve the Request, 
Approve the Request Subject to 
Modification, or Reject the Request,

making findings by signed Resolution. 
After the Governing Board has returned 
its decision, HCAs shall make 
adjustments in accordance with it, 
allocate tax credits to balance the 
Sources and Uses Statement, make its 
Section 911 Certification to HUD, and 
forward to HUD the applicable Sources 
and Uses Statement and Governing 
Board’s executed Resolution finding to 
exceed a Safe Harbor Standard(s), in 
cases where the Governing Board 
approves the Special Authority Request 

' (with or without modification) to exceed 
the Safe Harbor Standard(s).
Sponsor’s A dditional Equity 
Contributions

Where no additional allocation 
authority exists to meet estimated 
allowable project Uses, HCAs should 
reflect the additional equity required of 
the Sponsor to balance the Sources and 
Uses Statement The HCA must submit 
this Statement to HUD together with its 
Section 911 Certification so that HUD 
may determine the Sponsor’s ability to 
meet such cash requirements prior to 
initial closing for mortgage insurance 
cases, or contract execution for all other 
cases involving preliminary HUD 
assistance approval.
HUD A ssistance Adjustment

If a project does not receive the 
allocation anticipated and assumed in 
HUD processing of the original 
request—for example, only 40 percent of 
the units receive tax credits and are set 
aside for low income use, while the 
HUD proqessing assumption was 100 
percent—then die HCA will advise HUD 
through its Attachment #1, Section 911 
Certification; the sponsor must submit 
an updated Attachment #4, Form HUD- 
2880; and the mortgagee must submit an 
amended Form HUD-92013. In the case 
of a lower set aside, HUD will re- 
estimate income assuming the rents 
reflected on Line 1 of Form HUD- 
92264-T, “Rent Estimates for Low or 
Moderate Income Units in Non Section 
8 Projects Involving Tax Exempt 
Financing or Low Income Housing Tax 
Credits,” Attachment #5t for units not 
being set aside. This Form HUD-92013 
application revision does not constitute 
a “significant deviation,” and no new 
fees will be required.

If a higher set-aside than that assumed 
by HUD in processing is awarded, then 
HUD will similarly re-estimate income 
assuming the rents reflected on Line 6 
of Form HUD-92264-T for the 
additional rent restricted units. 
Operating Expense estimates may be 
affected by varying set-aside 
assumptions. Revised set-aside 
assumptions can result in either an
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increase or a decrease in the maximum 
insurable mortgage depending on 
whether the set-aside proportion 
assumption has been decreased or 
increased, and the effect that this has on 
rents and expenses. More significantly, 
projects with set-aside assumptions 
different from those initially assumed 
by HUD may be subject to different 
overall market need or economic 
feasibility conclusions.

In the event the HCA awards more or 
fewer tax credits to the project than 
amounts originally assumed by HUD in 
processing, HUD may revise its market 
need analysis and conclusion. HUD’s 
market need analysis should assist 
HGAs in determining whether, and to 
what extent, set-aside assumptions may 
be changed without altering, or perhaps 
completely eliminating, HUD mortgage 
insurance assistance. HUD’s Office of 
Housing Management will similarly 
determine and convey in preliminary 
approvals whether varying set-aside 
proportions can be acceptably combined 
with HUD assistance it administers.

HUD will reserve the right in its 
mortgage insurance commitments to 
reconsider all underwriting conclusions 
affected by changes in LIHTC 
assumptions. For example, HUD will 
recalculate its operating deficit estimate 
if the set-aside proportion changes, and 
this estimate may either increase or 
decrease depending on the relative 
absorption rates and rent and expense 
levels of market and unsubsidized rent- 
restricted units. Working Capital 
requirements may change. Where fewer 
tax credits are awarded, HUD will gauge 
the effect on unmet cash requirements.
In short, these caveats mean that the 
commitments issued in conjunction 
with this procedure will be highly 
qualified. EMAS or Valuation 
recommendations to reject revised 
applications due to lack of market need, 
or Mortgage Credit rejection 
recommendations on the basis of unmet 
cash requirements, must be anticipated 
by Sponsors. HUD may unilaterally 
modify commitment terms, or cancel its 
commitment altogether, if original HUD 
processing assumptions associated with 
UHTCs subsequently change.
Allocation Adjustments

HCAs must advise HUD of any 
adjustments made to its initial 
allocation in a timely manner. HUD 
must advise HCAs of any changes in 
estimated project uses or HUD 
controlled assistance also in a timely 
manner. For example, positive 
construction change-orders, occurring 
during construction and approved by 
HUD, may change estimated project 
uses. Similarly, HUD’s mortgage am ount

is subject to change at cost certification. 
Therefore, HUD must transmit the 
results of its cost certification procedure 
to HCAs in a timely manner so that 
HCAs may complete the final review.

An HCA must submit a final Section 
911 Certification and balanced Sources 
and Uses Statement after HUD’s cost 
certification procedure is completed. 
Thus, the HCA’s third and final stage of 
review at placement in service will be 
delayed until cost certification results 
have been received from HUD. 
Subsequent to the placement in service 
date of any of the project’s units or 
HUD’s final endorsement date, 
whichever occurs first, the HCA may 
not revise the rent restricted unit set- 
aside proportion without the HUD Field 
Office’s prior approval.
HUD M onitoring

As discussed above, HCAs must 
submit Section 911 Certifications and 
Sources and Uses Statements for all 
projects to HUD Field Offices. HCAs 
must allow designated HUD personnel, 
including the Office of Inspector 
General, access to all HCA Section 911 
subsidy layering records and on-site 
inspection of the same. HUD Field 
Offices will, in accordance with 
instructions issued to them, monitor for 
Guideline compliance, correspond with 
HCAs concerning any review 
deficiencies, and make determinations 
regarding the HCA’s Section 911 
authority to continue performing 
subsidy layering reviews. HCAs may 
appeal Field Office determinations to 
revoke Section 911 authority to 
Headquarters. Similarly, any cases 
involving deficiencies in HCA 
Governing Board decisions may be 
appealed to Headquarters for final 
determination.
Guideline Standards
Separate Standards A ppear Below

If all Safe Harbor standards are met, 
the HCA may make its tax credit . 
allocation and Section 911 Certification, 
and directly submit these and the 
Sources and Uses Statement to HUD.
But if any Safe Harbor standard is 
exceeded, HCAs must submit Special 
Authority Requests to the HCA 
Governing Board as outlined above.
A pplicability Exceptions

An HCA may grant a limited number 
of exceptions to the standards 
referenced below, i.e., it may exclude 
the greater of either 5 individual 
projects or 10 percent of the total 
number of projects which the standards 
apply to in a single calendar year from 
any or all of the standards below. These

exceptions should be granted in a 
consistent manner (i.e., that in granting 
exceptions projects with similar 
characteristics shall be treated 
consistently). Also, there should be a 
rational basis to support any project 
being excepted from Guideline 
Standards, while another is not. All 
exceptions must be approved by the 
HCA Governing Board under the 
procedures previously described for 
Special Authority Requests. For 
example, a small project of 5-20 units 
may receive a Builder’s Profit of greater 
than 6 percent as one exceptional case, 
if approved by the Board.

As another example, a project located 
in a qualified census tract may receive 
a Developer’s Fee of greater than 15 
percent and may incur Syndication 
Expenses for private placement of 
greater than 12 percent of gross 
proceeds as a second exceptional case. 
Additionally, for these cases, the HCA 
will determine that the amount of equity 
capital and the project costs satisfy the 
mandates in section 911(b) of the HCDA 
’92.
1: Builder’s Profit 
Safe H arbor Standard

Where there is no Identity-of-Interest 
(See Glossary) between the Builder and 
the Sponsor/Developer, the Builder’s 
Profit may not exceed HUD’s estimate 
reflected on Line G44 of Form HUD- 
92264, “Rental Housing Project Income 
Analysis and Appraisal.’’ Where there is 
an Identity-of-Interest, the combined 
Builder’s Profit and Sponsor’s Profit/ 
Developer’s Fee is limited lo  BSPRA, as 
reflected on Line G68. Such allowances 
may be reflected by the HCA on the 
Mortgageable Replacement Cost Uses 
portion of the Sources and Uses 
Statement. Alternatively, HCAs may 
reflect no Builder’s Profit or BSPRA on 
the Mortgageable Uses portion of the 
Statement, and may instead reflect jap to 
4 percent of Total Development Costs 
(See Glossary) under the Non- 
Mortgageable Uses portion of the 
Statement.
Ceiling Standard

Following the alternative funding 
pattern above, the HCA may reflect 
Builder’s Profit of up to 6 percent of 
Total Development Costs under the 
Non-Mortgageable Uses portion of the 
Statement where approved by the 
Governing Board or Approving 
Authority.

Note: The Safe Harbor and Ceiling 
Alternatively-funded Standards may be 
raised from the 4 and 6 percent levels, if the 
HUD Field Office having jurisdiction 
approves of an increase, and establishes new



9 336 Federal Register /  Vol. 59, No. 38 /  Friday, February 25, 1994 /  Notices

Safe Harbor and Ceiling Alternative 
percentages for a defined area.

2. Sponsor’s Profit/ Developer’s Fee
Safe H arbor Standard

Where there is no Identity-of-Interest 
(See Glossary) between the Sponsor/ 
Developer and the Builder, SPRA will 
be recognized as a limitation by HUD in 
Section 221 mortgage insurance 
application processing, and may be 
transferred by HCAs to the Mortgageable 
Replacement Cost Uses portion of the 
Sources and Uses Statement (See 
Attachment #2). Where there is an 
Identity-of-Interest, BSPRA will be 
recognized as the Safe Harbor standard 
limitation for the combined Builder’s 
Profit and Developer’s fee, and may be 
reflected on the Mortgageable 
Replacement Cost Uses portion of the 
Statement. Alternatively, HCAs may 
reflect no BSPRA/SPRA on the 
Mortgageable Replacement Cost Uses 
portion of the Statement, and may 
instead reflect up to 10 percent of Total 
Development Cost under the Non- 
Mortgageable Uses portion of the 
Statement.
Ceiling Standard

Following the alternative funding 
pattern above, the HCA may reflect 
Developer’s Fees of up to 15 percent of 
Total Development Costs under the 
Non-Mortgageable Uses portion of the 
Statement where approved by the 
Governing Board or Approving 
Authority.

Note on Standards #1 and #2: Ceiling 
Standards may not be exceeded except for a 
limited number of exceptional cases. An 
HCA may, in its discretion, permit Builder’s 
Profit or Developer’s Fees which are less than 
the indicated Safe Harbor standards above in 
accordance with market data. Between Safe 
Harbor and Ceiling standards, HCAs are also 
to use their discretion in awarding 
incremental Builder’s Profit or Developer’s 
Fees depending on project risk factors. 
However, where amounts greater than Safe 
Harbor standards are permitted, the HCA 
must justify the allowance it recommends by 
reference to special building or development 
risks, and the Governing Board must make 
the final determination. These risk factors 
include, but are not limited to, the following: 
location in a “qualified census tract” (See 
Glossary); size (generally, small projects 
should receive a higher percentage than 
otherwise comparable large projects); 
scattered site development of a particular 
type of housing (e.g., three bedroom family 
units may be especially needed in a 
particular area of noncontiguous parcels, and 
such development may involve greater 
compensable risk than contiguous site 
development of one bedroom units); 
location—i.e., other distressed 
neighborhoods not included by HUD in 
qualified census tracts (an HCA must

document the nature of distress or blight and 
additional risk associated with the applicable 
site area, and provide adequate description in 
narrative form to the HCA Governing Board, 
so that it can make the determination of 
whether the Safe Harbor standard should be 
exceeded); challenging substantial 
rehabilitation with many unknown 
contingencies (because of the unforeseen, 
such projects have greater inherent risk to the 
Developer than new construction); and 
finally, whether there is an Identity-of- 
Interest between the Developer and the 
Builder that may affect recognized fees. Other 
factors not mentioned may be developed and 
considered by the HCAs and the HCA 
Governing Board.

Note also: Because HUD analyzes and 
determines the allowance for Builder’s 
Overhead in processing (See Line G43 of 
Form HUD-92264), extraordinarily high 
overhead may not be cited as a factor 
justifying a higher Developer’s fee. Similarly, 
where relatively high local development fees 
are involved, HUD already includes these 
fees under the rubric “Other Fees,” Line G48 
of Form HUD-92264, and this factor will not 
justify higher fees.

For Section 221 substantial 
rehabilitation cases the ‘Total 
Development Cost*’ of only the new 
improvements will serve as the base for 
calculating the Developer’s fee 
allowance (See Glossary). For Section 
223(f) the Builder’s Profit and 
Developer’s Fee percentages must be 
based on only the hard cost of “required 
repairs’’, and must be reflected under 
the Non-Mortgageable Uses portion of 
the Sources and Uses Statement (See 
Glossary and Attachment #3), i.e. 
existing property value or acquisition 
price and soft costs are not included in 
the base for fees. For Section 241 
proposals, Builder’s Profit and 
Developer's Fee percentages are based 
on only the Total Development Cost of 
the supplemental improvements being 
made.
3. Syndication Expenses

Safe H arbor Standard: The sum total 
of expenses, excluding bridge loan 
costs, incurred by the owner in , 
obtaining cash from the sale of tax 
credits to investors through public 
offerings may not exceed 15 percent of 
the gross syndication proceeds. The sum 
total incurred pursuant to private 
offerings may not exceed 5 percent of 
the gross syndication proceeds.

Ceiling Standard: The sum total of 
expenses, excluding bridge loan costs, 
incurred by the owner in obtaining cash 
from the sale of tax credits to investors 
through public offerings may not exceed 
24 percent of the gross syndication 
proceeds. The sum total incurred 
pursuant to private offerings may not

exceed 12 percent of the gross 
syndication proceeds.
4. LIHTC Net Syndication Proceed 
Estimates

HCAs may not estimate net 
syndication proceeds (see Glossary) of 
less than 42 cents per dollar of the total 
allocation. However, where the 
proposed syndication of a project 
receiving a combination of any form of 
HUD assistance and LIHTCs reflects that 
greater than 51 cents per dollar of total 
allocation in net syndication proceeds 
will be received as a Source, die project 
is not subject to further Section 911 
review, i.e., the Guideline Safe Harbor 
and Ceiling Standards above do not 
apply. HCAs should indicate to HUD 
whether this threshold has been 
surpassed on the Certification 
forwarded to HUD.
Glossary
Bridge Loan Interest and Costs

Interim financing costs incurred by an 
owner on loans obtained by the pledge 
of investors’ deferred capital 
contributions to the project receiving tax 
credits. HCAs must analyze these costs 
on an “arm's length” basis, i.e. there 
should be no Identity-of-Interest 
between the lender and any partners 
holding any interest in the project. 
HCAs must verify that no Identity-of- 
Interest exists between the lender and 
Sponsor, and for private offerings, 
between the lender and all general and 
limited partners. Where an Identity-of- 
Interest does exist, the HCA may 
recognize only reasonable market rate 
interest or other costs to avoid the 
excess profits which may result when 
loans are not negotiated through arm’s 
length transactions.
BSPRA/SPRA

Line G68, Form HUD-92264 BSPRA 
for Identity-of-Interest Builder/ 
Developers is calculated as follows: (1) 
not more than 10 percent of the sum of 
Lines G50, G63, and G67, and (2) no 
profit will be allowed on Line G44. Line 
G68, Form HUD-92264 SPRA for non 
Identity-of-Interest Developer/Sponsors 
is calculated as follows: 1.) not more 
than 10 percent of the sum of Lines G45, 
G46, G63, and G67, and 2.) profit may 
be allowed on Line G44.
Conventional and Below-M arket Debt or 
Equity Financing

Where conventional financing is used 
to meet project uses (for example, a 
bridge loan at initial closing), it may not 
be reflected on the Sources and Uses 
Statement unless it is subordinated to 
any HUD insured mortgage and, is an. 
obligation of a third party who is not the



Federal Register /  Vol. 59, No. 38 /  Friday, February 25, 1994 1 Notices 9 337

mortgagor. Where below-market debt or 
equity financing is provided to meet 
allowable project Uses, HCAs should 
reflect the amount under Sources if all 
Uses of such funds are properly 
itemized and identified within the Uses 
portion of the Statement. HUD requires 
that certain formats be used for projects 
insured by HUD under Sections 221, 
241, or 223(f) (See Attachments #2 and 
#3), and may not be altered, including 
tax-exempt bond-financed cases with 
LIHTCs insured under those sections. 
Formats for other HUD Housing- 
administered non-mortgage insurance 
assistance cases will be included in 
HUD's Special Instructions. A format 
may be developed by the HCAs and 
approved by HUD Headquarters for use 
in Section 542 (of HCDA *92) risk 
sharing pilot program subsidy layering 
reviews.
Developer's Fees

The amount reflected on the 
developer’s fee line of the Sources and 
Uses Statement is the “paper” 
allowance for Developer’s Fees. A 
developer’s actual net fee will be 
affected by whether acquisition costs 
exceed (or are less than) recognized 
HUD value, and whether there are third 
party consultants involved whom the 
developer must pay, or other costs or 
reserves which die developer must 
fund, which are not recognized or 
reflected on the Sources and Uses 
Statement.
Grants

HCAs should recognize all grant 
amounts available for any allowable 
project Uses. In mortgage insurance 
cases, grants available for mortgageable 
item Uses are subtracted by HUD in the 
determination of thé mortgage Source. 
However, all such grant amounts, plus 
the remaining grant amounts available 
to meet allowable project Uses outside 
of the mortgage, should be reflected on 
the Sources and Uses Statement.
Gross Syndication Proceeds

All amounts paid by purchasers of tax 
credits before subtraction of syndication 
and bridge loan costs. The Sponsor’s or 
Sponsor’s Syndicator’s estimate may 
only be relied upon if the HCA’s past 
experience and current market data 
support such reliance. Hie Sponsor 
must report and certify to the HCA the 
actual gross and net amounts received 
from the sale of tax credits, and this 
must be made a part of the project file 
available for HUD review.
identity-of-Interest

A financial, familial, or business 
relationship that permits less than arm’s

length transactions. Includes, but is not 
limited to, existence of a reimbursement 
program or exchange of funds; common 
financial interests; common officers, 
directors, or stockholders; or family 
relationships between officers, directors, 
or stockholders.
Net Syndication Proceeds Estim ate

The net estimated by the HCA shall be 
the net present value of all syndication 
proceed installments as of the 
“placement in service” date. For the 
purpose of making estimates, 
installments received subsequently will 
be discounted at the bridge loan interest 
rate. Installments received prior to 
placement in service will be 
commensurately credited in accordance 
with the same rate. Thus, the difference 
between “early*’ (credited) and “late” 
(discounted) installments centered 
around the placement in service date 
will affect the net estimate. The owner 
must provide its syndication and 
financing plan to HUD and the HCA in 
accordance with Chapter 18, HUD 
Handbook 4470.1 REV—2 for mortgage 
insurance cases.
Operating D eficit Reserve

An escrow established to fund net 
operating losses projected to occur 
between the date of initial occupancy 
and the date by which the project’s 
operating income is expected to cover 
replacement reserve deposits, debt 
service, expenses, and ground rent, if 
any, related to operation of the rental 
project. HCAs may not establish 
separate reserve accounts not estimated 
and approved by HUD (see also working 
capital reserve and resident initiative 
fund reserve below). If the reserve is 
funded by LIHTC-proceeds, then the 
Sponsor must agree to enter into HUD’s 
standard Escrow Agreement for the 
amount involved, except that that 
agreement is amended to provide that 
any escrow remaining after the escrow 
period will be transferred to the 
project’s Replacement Reserve account 
rather than being returned to the 
Sponsor (Form HUD-92476-A, “Escrow 
Agreement Additional Contribution by 
Sponsors,” clause 4 must be amended). 
Disbursements must be approved by 
HUD Housing Management in 
accordance with established rules and 
policy. Note; If reserves are to be funded 
by a Letter of Credit, the Sponsor should 
indicate this in the financing plan 
submitted to HUD Mortgage Credit, and 
also, include only the costs of obtaining 
the Letter as a Use on Form HUD-2880. 
The HCA and HUD will allow only the 
costs associated with obtaining a Letter 
on the appropriate Sources and Uses 
Statement.

Property Value
The HCA will accept HUD’s estimates 

of allowable value when performing the 
Section 911 review, i.e. Line G73 of 
Form HUD-92264. HUD estimates this 
value without considering any 
additional subsidies to be made 
available to the project, or any LIHTCs 
or other tax benefits the owner will 
receive. This permits Sponsors to 
acquire property for new construction or 
rehabilitation at its market value, and 
assures that present fee simple owners 
receive the value of their property, but 
no excess subsidy. By using “as-is” 
market value of improvements and/or 
land instead of investment value or 
acquisition cost, HUD seeks to eliminate 
any value attributable to the tax credits 
the owner/purchaser seeks, and prevent 
unearned windfall profits.

Note: HUD will not require appraisals for 
property purchased from HUD, or at a 
foreclosure sale where HUD is the foreclosing 
mortgagee. In these cases, the allowable 
amount will be the purchase price when a 
project is competitively sold based on the 
high bid price at either a foreclosure sale or 
HUD-owned sale. When HUD sells a property 
at a pre-determined price, as in a negotiated 
sale, the allowable amount is that price and 
is not subject to adjustment. Also, for 
acquisition or refinance and rehabilitation of 
projects which will remain subject to existing 
HUD-insured loans, HCAs will only permit 
the outstanding indebtedness of the insured 
loan on the HUD Property Value line of the 
Uses portion of Attachment #2.

Public Versus Private Offerings
Public offerings are those 

syndications which must be registered 
with the Securities and Exchange 
Commission; private offerings include 
all others.
Q ualified Census Tracts

Those census tracts, census 
enumeration districts, and/or block 
numbering areas designated by the 
Secretary in accordance with Section 
42(d)(5)(C)(iiXl) of the Internal Revenue 
Code as amended.
R eplacem ent Cost Uses

■ The “Subtotal Mortgageable 
Replacement Cost Uses” reflected on an 
individual project’s Sources and Uses 
Statement (See Attachment #2) must be 
equal to HUD’s Line G74 of Form HUD- 
92264, except for cases where Standard 
#1 or #2 amounts are alternatively 
reflected as Non-Mortgageable Uses.
Required R epairs ,

Those repairs which HUD multifamily 
staff include in the work write-up 
pursuant to Section 223(f) processing, or 
determine to be necessary in Section 
241 processing.
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Resident Initiative Fund Reserve
If such a reserve is to be combined 

with other HUD Housing-administered 
assistance, it is required that: (1) The 
fund will be used only for resident 
management/ownership initiatives, 
security/drug free housing initiatives, 
job-training or other support services; 
and (2) all initiatives or services will be 
targeted to the residents of the project 
for which the fund is established. The 
HCA must coordinate any tax-credit- 
proceed-funding of such reserve 
escrows with the affected HUD Housing 
Office, e.g., the HUD Field Office 
responsible for Multifamily Property 
Disposition should be consulted 
pursuant to the activities described in 
Chapter 9 of HUD Handbook 4315.1 
REV-1. Preservation cases involving 
such activities will be analyzed in 
accordance with Chapter 9, HUD 
Handbook 4350.6. Hope 2 resident 
initiative activities for multifamily 
projects must be analyzed in accordance 
with the Resident Initiative Office’s 
“Interim Guidelines”. Generally, the 
HCA may include as much as it and 
HUD deems necessary to support such 
activities, but the Sponsor must agree as 
a term of the reserve escrow that any 
unused funds remaining after 10 years 
will be transferred to the Replacement 
Reserve account, or, in the event of 
default, will immediately be applied to 
prepay HUD-insured mortgage loans (if 
any are applicable).
Set-A side Assum ptions

HUD requires that the Sponsor 
provide the materials listed in 
Attachment #4 regarding the amount of 
tax credits being sought at the time any 
form of HUD assistance is requested, 
and update this information as changes 
occur. LIHTC set-aside assumptions 
must be detailed on the form.
Total D evelopm ent Costs

For HUD mortgage insurance cases, 
Line G72 of Form HUD-92264, less the 
sum of Lines G68 through G71, and less 
Line G44. It is also the sum of Lines 
G50, G63, and G67 (but less Line G44). 
HUD believes that use of well-known 
FHA procedures for estimating 
development costs will limit such costs 
to commercially-reasonable amounts 
and facilitate HUD cost certification and 
monitoring of the section 911 review 
process. Note: For section 221, BSPRA, 
if allowed under Standards #1 or #2, is 
not included in development cost base 
when calculating Developer’s fee; but 
BSPRA is a percentage of the 
development cost base. See instructions 
above for calculating BSPRA/SPRA. 
Note also: property value, typically Line

G73 of Form HUD-92264, is not 
included in the development cost base 
for calculating Developer’s fee.
Similarly, when establishing 
development cost bases for Standards #1 
and #2 for Sections 223(f) or 241, the 
fees themselves and property value are 
not included. Note further: For Section 
223(f) the HCA will use HUD’s Form 
HUD-92264-A, “Supplement to Project 
Analysis,” to complete thè Sources and 
Uses format (Attachment #3). Note 
finally: For Property Disposition sales 
the estimates may have to be increased 
if initial repair estimates prove to be 
inadequate.
Total Project Cost (Uses)

All project Uses must be identified 
and the total cost must appear on the 
Sources and Uses Statement. If 
allowable total project Uses exceed total 
available Sources, additional equity is 
required of the Sponsor to “balance” 
Sources and Uses. If total available 
Sources are greater than allowable total 
Uses then, generally, too much 
assistance has been provided to the 
project, and one of the Sources must be 
reduced. In such cases, HCAs will 
reduce the assistance within its control,
i.e., tax credit allocations. Where HCAs 
do not accept section 911 review 
authority, or HUD revokes an individual 
HCA for non-compliance with these 
Guidelines, then HUD will reduce the 
applicable assistance within its control, 
as necessary, to “balance” sources and 
uses, e.g., reduce the mortgage, section 
8 assistance, etc.
Working Capital Reserve

For Profit-Motivated Sponsors 
developing new construction proposals 
the HCA may allow HUD’s estimated 
working capital reserve of 2 percent of 
newly insured mortgages, but the 
reserve must be funded by non-mortgage 
sources. HUD also determines whether 
any working capital is necessary for 
substantial rehabilitation cases, and will 
communicate any necessary amounts on 
Form HUD-92264A. If this reserve is to 
be funded by a Letter of Credit, only the 
costs associated with obtaining the 
Letter may be reflected as a Use on the 
Sources and Uses Statement.
Other Matters
HUD Negotiated or Competitive Sales

In addition to the restrictions 
described above, HUD reserves the right 
to negotiate/impose other conditions 
when it sells real estate.
Environmental Review

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD

regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Department of Housing and 
Urban Development, room 10276,451 
Seventh Street, SW., Washington, DC 
20410.
Executive Order 12612, Federalism

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that this notice does not 
have “federalism implications” because 
it does not have substantial direct. 
effects on the States (including their 
political subdivisions), or on the 
distribution of power and 
responsibilities among the various 
levels of government.
Executive Order 12606, the Fam ily

The General Counsel, as the 
Designated Official under Executive 
Order 12606, the Family, has 
determined that this notice does not 
have potential significant impact on 
family formation, maintenance, and 
general well-being. It sets forth the 
administrative guidelines which HUD 
and Housing Credit Agencies must 
follow to ensure that participants in 
multifamily projects do not receive 
excessive compensation by combining 
low income housing tax credits with 
sundry HUD program assistance, or with 
assistance from other Federal, State, 
local, or private agencies.
List of Forms Referenced
Forms HUD-92013; 92264; 92264-A;

92476-A: Available through HUD
insuring offices

Form HUD-92264—T: See Attachment
#5

Form HUD-2880: See Attachment #4
Dated: February 17 ,1994.

Nicolas P. Retsinas,
Assistant Secretary fo r H ousing; Federal 
Housing Commissioner.

Attachment #1—Section 911 
Certification

Pursuant to Section 911 of the 
Housing and Community Development 
Act of 1992 (HCDA ’92), and in 
accordance with HUD’s Administrative 
Guidelines for implementation thereof
published at _______ FR ______ on
______, 1994, (nam e o f  HCA) of
(location  o f HCA) hereby certifies that 
(project nam e and HUD project num ber)
________ will be receiving tax

credits for the number of units and
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set-aside proportion your office 
previously assumed;

OR, ; ; ' - I
________ __ will not be receiving tax

credits in the amount assumed by 
HUD in processing assistance 
requests, with the following 
revisions to be noted by your office:

Attached hereto please find the 
applicable approved Sources and Uses 
Statement. Pursuant to the subsidy 
layering review performed under the 
Administrative Guidelines for projects 
receiving tax credits I can also certify 
that: \-v ‘ - ••••>'> . -
_________ _ all "Safe Harbor”

standards contained within the 
Administrative Guidelines have 
been met, and no line item amounts 
exceed Guideline allowances,

OR,
'_______ at least one “Ceiling”
standard was applied, but the 
project received the HCA Governing 
Board’s approval (copy attached) in 
accordance with Guideline 
allowances,

OR,
___________ at least one “Ceiling”

standard was exceeded, but the 
HCA has determined that this is an 
exceptional case requiring such 
additional amounts and the HCA 
has received the HCA Governing 
Board’s approval (copy attached), 

OR,
___________ the Guideline Safe Harbor

and Ceiling standards do not apply 
because the project ownership will 
net at least 51 cents per dollar of 
total allocation (See Sources and 
Uses Statement attached).

(nam e o f HCA) certifies that it has 
properly implemented the 
Administrative Guidelines and that the 
mandates of section 911(b) of the HCDA 
’92 have been satisfied. (nam e o f  HCA) 
further certifies that, in accordance with 
Section 911 and the Administrative 
Guidelines, and as indicated above, the 
combination of tax credits, HUD 
Assistance—-{specify here, e.g. m ortgage 
insurance, Section 8 HAP contract, 
etc .)—and any other Other Government 
Assistance, being provided to meet 
allowable project uses, is not more than 
is necessary to provide affordable 
housing.

(Authorized HCA Official)

Date
Attachment #2 Required Format— 
Section 2 2 1 1 Sources and Uses 
Statement

Program Mortgage

SOURCES
Debt Sources:

HUD loans/program s*.............. ......................................................................................................................................
Other loans (specify).............................................................................................................................,....................
Other (specify).................. ..... ...................... .................................................. ............. ..... .....................  ..............

Equity Sources:
Grants available for project u s e s .................................................................................................................................
Estimated Net Syndication Proceeds3 ...............................................................................  ....................................
Additional Sponsor Equity Necessary * ........................................................................... .......................................
Other Equity Sources (specify).......................................  ..... •.............. ............... .................................................

Total Sources ........................ ............................................................................................................... $

$

Project Uses.
Mortgageable Replacem ent C ost Uses:

Total Land Improvements ..:.............................................................................................................. ....... ...................
Total Structures.......................................................................... .........................................................
General Requirements ..................................... .................................................................................. ............. .
Builder's General O verhead........................................................................... ............................................ .
Builder’s Profit3 ................................................. ................................................................ • M M #
Architects’ F ees ......... ........................... .......................................................
Bond Prem ium .................... ........................................................................................
Other F e e s ..................................................................................................
Construction Interest....................................................................... ........................ .............. ......
Taxes __ _ ___ _________ ________ ___
Insurance ........................................................ ...........
Mortgage Insurance Prem ium ......................................... .............. ............................ .... ......................................
Examination F e e ............................................................ ............................. ...
Inspection Fee ..................................................................................... .
Financing Fee ....... .............. ...................................
FNMA/GNMA F e e ..................................... ........................................,...........
Title & Recording ..........................................„................................................
Leqal .......... ..... 7................ ........
Organization ........... ................................................
Cost Certification Fee ............................ ..........  ............................
Contingency Reserve (Sub R eh ab )....................................................... :............................... ............ -.....................
BSPRA/SPRA (if applicable).................. ..................................................................................... ...............
HUD Property Value* ................................................. M M M

$Subtotal Mortgageable Replacement Cost U s e s ..................................... ...........................................................
Non-Mortgageable Uses (i.e . Uses Payable by Sources O ther than the M ortgage)'7: 

Resident Initiative Fund ...... .............. ....................... .
Working Capital Reserve (or LC costs)* ................ ............ ................................ .
Operating Deficit Reserve (or LC costs)’ ........................................................ ........................... .
Alternative Builder’s Profit k> ..................
Alternative Developer’s Fee«  .......................................
Section 241 Developer’s Fee >2 ...... ...........-r. ; ■

Subtotal Non-Mortaageable U s e s ................................................
Total Project U s e s .................
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Program Mortgage

Estimated Net Syndication Proceeds: 1
The HCA may use this format before completing the Net Syndication Proceeds estimate line above on the 

Sources and Uses Statement, and must use this format to reflect final allocation determination assump
tions.

Total Tax Credit A llocation..................................................................... ....................................................................... S
Estimated Gross Syndication Proceeds .............................. ..................................... ................................................ $

Syndication Expenses:
Accountant’s Fee ...................................................................................................................... ...................................... $
Syndicator’s Fee ..... ....................... ...................... ...................................................................... ................... . $
Attorney’s Fee »3 .............................. ...............................................;............. ............... .................................................. $
HCA Fee ..................................... ........................................................................... ...................... ................................... $
Organizational Expense14....... ......................................................................................... ............................................ $
Other (S pecify).............................................. .............. .*.......................................... ........................ ............. ................. $

Subtotal Syndication Expenses13 ................................................................................................................. ....... . $
Bridge Loan Costs less Interest (if applicable) ......................................................................................,.................. 3
Adjustment for Early and Late Installments (See Glossary, Net Syndication Proceeds).
Estimate for adjustment explanation) ............... ............................................................ ............. ......................... . S

Total Reductions from Gross ........ ........................................................................................................ .................. $
Estimated Net Syndication Proceeds........ ................................................................................ ......................................... ------- ...— ........ $

> This same format may be used for cases previously insured by HUD for which a Section 241 supplemental loan is proposed, but see Attach
ment #6 caveats.

2 The HCA may assume HUD commitment amounts for the subsidy layering review. HUD may have to adjust its mortgage if set-aside propor
tions change from those the Sponsor and HUD anticipated. For Section 241 loans being added to existing HUD-insured loans which will not be 
expunged, include separately the new supplemental loan (if any) and only the outstanding indebtedness on the existing loan regardless of wheth
er it will be assumed by a purchaser or held by an owner.

3 The amount obtainable by the owner from the syndication of the project being awarded tax credits (i.e., gross proceeds less syndication ex
penses and bridge loan interest and costs). A format at the bottom of this Statement must be used by HCAs to reflect the results of their analy
ses.

4 HCAs may use this line for the additional amount needed from the Sponsor to balance Sources against Uses when no additional monies are 
available from other Sources.

3 Builder’s Profit for norvldentity-of-lnterest cases (a SPRA allowance may also be added below). See also Standard #1 safe harbor and ceiling 
standard alternatives before completing. The Mortgageable Use lines relating to Builder’s Profit and Developer’s Fee may be left blank if alter
native funding standards are used, and the amounts are reflected below.

* See Glossary. For new construction proposals the HCA should include the “warranted price of land” here. For supplemental loans the “war
ranted price of land” attributable to new parcels, if any, may be added to the outstanding indebtedness of the HUD-insured property. If property 
is valued within a Section 221 substantial rehabilitation proposal, HUD will determine and the HCA shall reflect the non-subsidized, market rate 
rental use value “As Is”.

7 Note that syndication expenses are included below in the estimation of Net tax credit proceeds for this Statement, and therefore, are not in
cluded within this Statement.

«Only Letter of Credit Costs may be included if the reserve is funded by a Letter of Credit.
f  Indicate the full cash reserve amount if funded by LIHTC proceeds. Indicate only the costs of obtaining a Letter of Credit for the reserve if 

funded by a Letter of Credit at initial dosing.
■°See Standard #1 for alternative funding option and standards, if Builder’s Profit or BSPRA are reflected above under Mortgageable Uses, 

then this line should be left blank.
■•See Standard #2 for alternative funding option and standards. If BSPRA or SPRA are reflected above as Mortgageable Uses, this line 

should be left blank.
*2 See Standard #2, the Glossary under “Total Development Cost,” and Attachment #6 below regarding chronological issues and Section 241 

assistance. Any Developer’s Fee under Section 241 must be reflected here.
is Such fees may not duplicate legal charges already recognized on Line G64, Form H U D -92264, nor title work as reflected on Line G62. On 

these lines, HUD accounts for legal fees associated with typical non-LIHTC projects. Therefore, only fees associated with the additional legal 
service associated with LJHTC projects should be recognized here by the HCA.

14 Such expenses may not include HUD mortgage insurance application fees. Organizational expenses are already included for non-LIHTC 
projects under Line G65, Form H U D -92264, and should not be duplicated. Therefore, only extraordinary organizational expenses incurred be
cause of the additional LIHTC-associated application preparation activities should be included here.

is See Guideline Standard #3 for separate safe harbor and ceiling limitations for private and public offerings.

A tta ch m en t #3 R e q u ired  F o rm at—  
S ection  2 2 3 (f) Sources an d  Uses 
S ta te m e n t16

Program Mortgage

SOURCES
D ebt Sources:

HUD loan *7—  ............................................... ........... ...................................................... ........................... ;................................. 223(f)
Other loans (specify)— .................................................................................................... .......................... .................................
Other (specify)— ...................................... .....................................................................................................................................

Equity Sources:
Grants available for project uses— ................................................................................................. .............................. .
Estimated Net Syndication Proceeds— .................................................................... .
Additional Sponsor Equity Necessary— ...................................................................................................................................
Other Equity Sources (specify)—  ...............................................................................................................................................

Total Sources ..................................................................................................................... ........................................................ $



Federal Register /  Voi. 59, No, 38 /  Friday, February 25, 1994 /  Notices 9341

Program Mortgage

Project Uses:
Use Limitations R elated  to Value & M ortgage Financing:

Use Limitation “A”: “Fair Market Value” of the Property Including Required Repairs, from Section L. Form 
HUD-92264—  ...................................................... ..................... ............. $

Use Limitation “B”: (for projects being acquired) Item 7g., Form HUD-92264A >«— ........ $
Use Limitation “C": (for projects owned) Item 10g., Form HUD-92264A ............ $

Subtotal Value Uses Related to Mortgage Financing:
For Property Acquired (lesser of “A” or “B”)— ..................................................... $
For Property Owned (lesser of “A” or “C”H - ....................................................... $

Non-Mortgageable Uses: (i.e . Uses Payable by Sources O ther than the M ortgage) 
Resident Initiative Fund— ..........................................................................
Initial Deposit to Replacement Reserve Account—  .......................................... $
Operating Deficit Reserve— ................................................................................. $
Builder’s Profit—  .............................................................................................. «
Developer’s Fee 20—  .................... .......................................................~ ..... 21 $

Subtotal Non-Mortgageable U s e s ............... ...................................................... $
Total Project U s e s .................................................................................... $

Estimated Net Syndication Proceeds:
The HCA may use this format before completing the Net Syndication Proceeds estimate line above on the Sources 

and Uses Statem ent and must use this format to reflect final allocation determination assumptions.
Total Tax Credit Allocation— ..................................................................... .......... $
Estimated Gross Syndication Proceeds— ........................................................... $

Syndication Expenses:
Accountant’s Fee— ............... .................................................................... $
Syndicator’s Fee— ................................................................................................ $
Attorney’s Fee— ................................................................................... S
HCA Fee— .......................... ..................................................................... S
Organizational Expenses— ......................................................................... S
Other (specify)— ......................................................................................... $

Subtotal Syndication Expenses— ............................................................. ............. $
Bridge Loan Costs less interest (if applicable)— ........................................................ $
Adjustment for Early and Late Installments (See Glossary, Net Syndication Proceeds Estimate for adjustment 

explanation)—  ................................... ................................................. $
Total Reductions from Gross—  ................................................. . .* ................. $

Estimated Net Syndication Proceeds— ..................................................... $
This format is only appropriate for projects which HCAs award “rehabilitation” LIHTCs, but proposed repairs are less than HUD’s substantial 

rehabilitation eligibility test.
17The HCA may assume HUD commitment amounts for the subsidy layering review; HUD may have to adjust its commitment amount or 

change underwriting conclusions if fewer LIHTCs are awarded than processing assumes.
18 See HUD Handbook 4480.1, pages 2264A -18a. through 18d; see also Notice H 92-31 .
19 See HUD Handbook 4480.1, pages 2264A -18g. through 18j; see also Notice H  92 -31 .
20 Standard #1 and #2’s Safe Harbor and Ceiling percentages relating to Builder’s Profit and Developer’s Fee shall use HUD’s “required re

pairs cost estimate as the multiplicand.
Please note that working capital reserves do not apply to § 223(f) loans, and thus, are not an allowable use. Also, as a matter of policy HUD 

will not permit unfinished work write-up escrow amounts to be funded through LIHTC proceeds. Therefore, such escrow amounts mav not’be in
cluded on this Statement.

BILUNG CODE 4210-27-M
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Applicant/Recipient 
Disclosure/Update Report

U.S. Department of Housing . . .  .
and Urban Development A tta c h m e n t 4
Office of Ethics

OMB Approval No. 2 5 3 5 - 0 1 0 1  (exp . 12/31/04)
Instructions. (See Public Reporting Statement and Privacy Act Statement and detailed instructions on page 4 )

P art 1 A pp licant/R ecip ien t in fo rm ation  Indicate whether this Is an Initial Report FI or an Update Report [
1 Appiicant/Recipient Name, Address, and Phone (include area code) Social Security Number or 

Employer ID Number

2. Project Assisted/ to be Assisted (Project/Activity name and/or number and its location by Street address. City, and State)

3. Assistance Requestsd/Received 4. HUD Program 5. Amount Requestsd/Received

P art II. Thresho ld  D eterm inations -  A pp licants O nly

1. Are you requesting HUD assistance for a specific project or activity, as provided by 24 CFR Part 12, Subpart 
C, and have you received, or can you reasonably expect to receive, an aggregate amount of allf orms of covered 
assistance from HUD, States, and units of generai local government, in excess of $200,000during the Federal 
fiscal year (October 1 through September 30) in which the application is submitted?
If Yes, you must complete the remainder of this report
If No, you must sign the certification below and answer the next question.
I hereby certify that this information Is true. (Signature) __________ ' ________  ■

2. Is this application for a specific housing project that involves other government assistance?
If Yes, you must complete the remainder of this report
If No, you must sigh this certification.
I hereby certify that this information is true. (Signature)____________ ______'_____________________ .

If your answers to both questions are No, you do not need to complete Par̂ p 111, IV, or V, but you must sign the 
certification at the end of the report

f 1 Yes I I N o

Date ■

CD Tes CD No

Date __________

P art 111. O ther G overnm ent A ssistance P rovided/R equested
Department's tate/Loca! Agency Name and Address Program type of Assistance Amount Requested/Provided

Is there other government assistance that is reportable in this Part and In Part V, but that Is reported only in Part V? f" V e s  f jNo

If there is no other government assistance, you must certify that this information is true.
I hereby certify that this information is true. (Signature) ~ - ■ -■ - _______________  Date

P a g et of 7 form H U D -2880 (3/92)
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PartiV. Interested Parties
Alphabetical list of all persons with a  reportable financial
Interest in the project or activity
(for individuals, give thè last name first}

Sodai Security Number or 
Employee 10 Number

type of Participation 
In Project/Activtty

Financial Interest 
in Project/Activtty 
($ and %) '

If there are no persons with a reportable financial interest, you must certify that this information is true. 
1 hereby certify that this information is true. (Signature) Oate

Page 2 of 7 form HUD-2880 (3/92)
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Part VL Report on Expected Sources and Uses of Funds

Source

If there are no sources of funds, you must certify that this information is true.
I hereby certify that this information is true. (Signature)____________ _____ ___ _— --------—— Date

Use

if there are no uses of funds, you must certify that this information is true. 
1 herebv certifv that this information is true. (Slanature^ Date

Certification
Warning: If you knowingly make a false statement on this form, you may be subject todvH or criminal penalties under Section 1001 of Title 11 
ofthe United States Code. In addition, anyperson who knowingly and materially violates any required disclosure of information, including intention«; 
non-disclosure, Is subject to civil money penalty not to exceed $10,000 for each violation.
1 certify that this information is true and complete.
Signature Date

Page3of 7
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Public reporting burden for this collection of information is estimated to average 2 5hours per response, irafodtogfoetinw tor ravtewtog instructions, searching existing 
data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate 
or any other aspect of this collection of Information, including suggestions for reducing this burden, to the Reports Management Officer, Office of Information Policies 
andSystems, U S, Department of Housing and Urban Development, Washington, D C. 20410-3600 and to the Office of Management and Budget Paperwork Reduction 
Project (2535-0101), Washington, O.C. 20503. Do not send this completed form to either of these addressees.
Privacy Act Statement Except for Social Security Numbers(SSN*) and Employer Identification Numbers (EINs), the Department of Housing and Urban Development 
(HUD) is authorized to collect an the information required by this form under section 102 of the Department of Housing and Urban Development Reform Act of 1989, 
42 U.S.C. 3531. Disclosure of SSNs and EINs is optional. The SSN or EIN is used as a  unique identifier. The information you provide will enable HUD to carry out 
Its responsibilities under Sections 102(b), (c), and (d) of the Department of Housing and Urban Development Reform Act of 1989, Pub. L  101-235, approved December 
15,1989. These provisions wW help ensure greater accountability and integrity In the provision of certain types of assistance administered by HUD. They will also help 
ensure that HUD assistance for a specific horsing project under Section 102(d) is not more than is necessary to make the project feasible after taking account of other 
government assistance. HUD will make available to the public aril applicant disclosure reports for five years in the case of applications for competitive assistance, and 
for generally three years in toe case of other applications. Update reports will be made available along with the dsclcsure reports, but in no case for a period generally 
less than three years. All reports, both initial reports and update reports, will be made available in accordance with the Freedom of Information Act (5 U .S.C. $552) and 
HUD'S implementing regulations at 24 CFR Part 15. HUD will use the information in evaluating individual assistance applications and in performing internal administrative 
analyses to assist to the management of specific HUD programs. The Information will also be used in making the determination under Section 102(d) whether HUD 
assistance tor a specific housing project is more than is necessary to make the project feasible after taking account of other government assistance. You must provide 
aH the required information. Failure to provide any required information may delay the processing of your application, and may result in sanctions and penalties, including 
imposition of the administrative and civil money penalties specified under 24 CFR §12.34.
Note: This form only covers assistance made available by the Department. States and units of general local government that carry out responsibilities under Sections 
102(b) and (c) of the Reform Act must develop their own procedures for complying with the Act.

Instructions (See Note 1 on last page.)
I. Overview. Subpart C of 24 CFR Part 12 provides for (1) initial 
reports from applicants for HUD assistance and (2) update reports 
from recipients of HUD assistance. An overview of these require
ments follows.
A. Applicant disclosure (initial) reports: General. All applicants 
for assistance from HUD for a specific project or activity must make 
a number of disclosures, If the applicant meets a dollar threshold for 
the receipt of covered assistance during the fiscal year In which the 
application is submitted. The applicant must also make the disclo
sures if it requests assistance from HU D for a specific housing project 
that involves assistance from other governmental sources. 
Applicants subject to Subpart C must make the following disclosures:

Assistance from other government sources in connection with 
the project,
The financial interests of persons in the project,
The sources of funds to be made available for the project, and 
The uses to which the funds are to be put.

B. Update reports: General. All recipients of covered assistance 
must submit update reports to the Department to reflect substantial 
changes to the initial applicant disclosure reports.
C. Applicant disclosure reports: Specific guidance. The 
applicant must complete all parts of th is disclosure form if either of the 
following two circumstances in paragraph 1. or 2., below, applies:
1.a. Nature of Assistance. The applicant submits an application for 
assistance for a specific project or activity (See Note 2) in which:

HUD makes assistance available to a recipient for a specific 
project or activity; or

HUD makes assistance available to an entity (otherthan a State 
or a unit of general local government), such as a public housing 
agency (PHA), for a specific project or activity, where the application 
is required by statute or regulation to be submitted to HUD for any 
purpose; and
b. Dollar Threshold. The applicant has received, or can reason
ably expect to receive, an aggregate amount of all forms of assistance 
(See Note 3) from HUD, States, and units of general local govern
ment, in excess of $200,000 during the Federal fiscal year (October 
1 through September 30) in which the application is submitted. (See 
Note 4)

2. The applicant submits an application for assistance for a specific 
housing project that involves other government assistance. (See 
NoteS) Note: There is no dollar threshold for this criterion: any 
other government assistance triggers the requirement. (See Note 6)

If the Application meets neither of these two criteria, the applicant 
need only complete Parts I and II of this report, as well as the 
certification at the end of the report. If the Application meets either 
of these criteria, the applicant must complete the entire report.
The applicant disclosure report must be submitted with the application 
for the assistance involved.
D. Update reports: Specific guidance. During the period in which 
an application for covered assistance is pending, or in which the 
assistance is being provided (as indicated in the relevant grant or 
other agreement), the applicant must make the following additional 
disclosures:
1. Any inf ormationthatshouid have been disclosed in connection with 
the application, but that was omitted.
2. Any information that would have been subject to disclosure in 
connection with the application, but that arose at a latertime, including 
information concerning an interested party that now meets the 
applicable disclosure threshold referred to in Part IV, below.
3. For changes in previously disclosed other government assistance: 

Forprograms administered by the Assistant Secretary for Commu
nity Planning and Development, any change in other government 
assistance that exceeds the amount of such assistance that was 
previously disclosed by $250,000 or by 10 percent of the assistance 
(whichever is lower).

For all other programs, any change in other government assis
tance that exceeds the amount of such assistance thatwas previously 
disclosed.
4. For changes inpreviouslydisciosedtinandalinterests, any change 
in the amount of the financial interest of a person that exceeds the 
amount of the previously disclosed interests by $50,000 or by 10 
percent of such interests (whichever is lower).
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5. For changes in previously disclosed sources or uses of funds:
&  For prog rams administer ad by the Assistant Secret ary for Commu
nity Planning and Development:

Any change in a source of funds that exceeds the amount of all 
previously disclosed sources of funds by $250,000 or by 10 percent 
of those sources (whichever is lower); and

Any change in a use of funds under paragraph (b)(1)(Hi) that 
exceeds the amount of all previously disclosed uses of funds by 
$250,000 or by 10 percent of those uses (whichever is lower).
b. For all programs, other than those administered by the Assistant 
Secretary for Convnunity Planning and Development

For projects receiving a tax credit under Federal, State, or local law, 
any change in a source of funds that was previously disclosed.

For all other projects, any change in a source of funds that exceeds 
the lower of:

The amount previously disclosed for that source of funds by 
$250,000, or by 10 percent of the amount previously disclosed for that 
source, whichever is lower; or

The amount previously disclosed for all sources of funds by 
$250,000, or by 10 percent of the amount previously disclosed for all 
sources of funds, whichever is lower.
c. For all programs, other than those administered by the Assistant 
Secretary for Community Planning and Development:

For projects receiving a tax credit under Federal, State, or local law, 
any change in a use of funds that was previously disclosed.

For all other projects, any change in a use of funds that exceeds 
the lower of:

The amount previously disclosed for that use of funds by 
$250,000, or by 10 percent of the amount previously disclosed forthat 
use, whichever is lower; or

The amount previously disclosed for all uses of funds by 
$250,000, or by 10 percent of the amount previously disclosed for all 
uses of funds, whichever is lower.
Note: Update reports must be submitted within 30 days of the change 
requiring the update. The requirement to provide update reports only 
applies if the application for the underlying assistance was submitted 
on or after the effective date of Subpart C. 
li. Line-by-Line Instructions.
A. Part I. Applicant/Reciplent Information.
All applicants for HUD assistance specified in Section I.C.1 .a., above, 
as well as all recipients required to submit an update report under 
Section I.D., above, must complete the information required by Part 
I. The applicant/recipient must indicate whether the disclosure is an 
initial or an update report. Line-by-line guidance for Part I follows:
1. Enter the full name, address, city, State, zip code, and telephone 
number (including area code) of the applicant/recipient. Where the 
applicant/recipient is an individual, the last name, first name, and 
middle initial must be entered. Entry of the applicant/recipient's SSN 
or EIN, as appropriate, is optional.
2. Applicants enterthe name andfull address of the project or activity 
for which the HUD assistance is sought. Recipients enter the name 
and full address of the HUD-assisted project or activity to which the 
update report relates. The most appropriate government identifying 
number must be used (e.g., RFP No.; IFB No.; grant announcement 
No.; or contract, grant, or loan No.) Include prefixes.
3. Applicants describe the HUD assistance referred to in Section 
I.C.1.a. that is being requested. Recipients describe the HUD 
assistance to which the ypdate report relates.

4. Applicants enter the HUD program name under which the assis
tance is being requested. Recipients enter the HUD program name 
under which the assistance, that relates to the update report, was 
provided.
5. Applicants enter the amount of HUD assistance that is being 
requested. Recipients enter the amount of HUD assistance that has 
been provided and to which the update report relates. The amounts 
are those stated in the application or award documentation. NOTE: 
In the case of assistance that is provided pursuant to contract over a 
period of time (such as project-based assistance under section 8 of 
the United States Housing Act of 1937), the amount of assistance to 
be reported includes all amountsthat are to be provided over the term 
of the contract, irrespective of when they are to be received.
Note: In the case of Mortgage Insurance under 24 CFR Subtitle B, 
Chapter II, the mortgagor is responsible for making the applicant 
disclosures, and the mortgagee is responsible for furnishing the 
mortgagor's disclosures to the Department Update reports must be 
submitted directly to HUD by the mortgagor.
Note: In the case of the Project-Based Certificate program under 24 
CFR Part 882, Subpart G, the owner is responstole for making the 
applicant disclosures, and the PHA is responsible for furnishing the 
owner's disclosures to HUD. Update reports must be submitted 
through the PHA by the owner.
B. Part II. Threshold Determinations — Applicants Only
Part II contains information to help the applicant determine whether 
the remainder of the form must be completed. Recipients filing 
Update Reports should not complete this Part.
1. The first question asks whether the applicant meets the Nature of 
Assistance and Dollar Threshold requirements set forth in Section
1. C.1. above.
If the answer is Yes, the applicant must complete the remainder of the 
form. If the answer is No, the form asks the applicant to certify that 
Its response is correct, and to complete the next question.
2. The second question asks whether the application is for a specific 
housing project that involves other government assistance, as de
scribed in Section I.C.2. above.
If the answer is Yes, the applicant must complete the remainder of the 
form. If the answer is No, the form asks the applicant to certify that 
its response is correct.
If the answer to both questionsi and 2 is No, the applicant need not 
complete Parts III, IV, or V of the report, but must sign the certification 
at the end of the form.
C. Part III. Other Government Assistance.
This Part is to be completed by both applicants filing applicant 
disclosure reports and recipients filing update reports. Applicants 
must report any other government assistance involved in the project 
or activity for which assistance is sought. Recipients must report any 
other government assistance involved in the project or activity, to the 
extent required under Section I.D .I., 2., or 3., above.
Other government assistance is defined in note 5 on the last page. For 
purposes of this definition, other government assistance is expected 
to be made available if, based on an assessment of all the circum
stances involved, there is reasonable grounds to anticipate that the 
assistance will be forthcoming.
Both applicant and recipient disclosures must include all other 
government assistance involved with the HUD assistance, as well as 
any other government assistance that was made available before the 
request, but that has continuing vitality at the time of the request. 
Examples of this latter category include tax credits that provide for a 
number of years of tax benefits, and grant assistance that continues 
to benefit the project at the time of the assistance request.
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The following information must be provided:
1. Enter the name and address, city, State, and zip code of the 
government agency making the assistance available, include at least 
one organizational level below the agency name. For example, U.S. 
Department of Transportation, U.S. Coast Guard; Department of 
Safety, Highway Patrol.
2. Enter the program name and any relevant identifying numbers, or 
other means of identification, for the other government assistance.
3. State the type of other government assistance (e.g., loan, grant, 
loan insurance).
4. Enter the dollar amount of the other government assistance that 
is, or is expected to be, made available with respect to the project or 
activities for which the HUD assistance is sought (applicants) or has 
been provided (recipients).
if the applicant has no other government assistance to disclose, It 
must certify that this assertion is correct.
To avoid duplication, if there is other government assistance under 
this Part and Part V, the appiicant/recipient should check the appro
priate box in this Part and list the information in Part V, dearly 
designating which sources are other government assistance.
D. Part IV. Interested Parties.
This Part is to be completed by both applicants filing applicant 
disdosure reports and recipients fifing update reports.
Applicants must provide information on:
(1) All developers, contractors, or consultants involved in the applica
tion for the assistance or in the planning, development, or Implemen
tation of the project or activity; and
(2) Any other person who has a financial iñterest in the project or 
activity for which the assistance is sought that exceeds $50,000 or 10 
percent of the assistance (whichever is lower).
Recipients must make the additional disclosures refferred to in 
Section I.D.1.,2., or 4, above.
Note: A financial interest means any finandal involvement in the 
projed or activity, including (but not limited to) situations in which an 
individual or entity has an equity interest in the project or activity, 
shares in any profit on resale or any distribution of surplus cash or 
other assets of the projed or adivity, or receives compensation for 
any goods or services provided in connedion with the projed or 
adivity. Residency of an individual in housing for which assistance is 
being sought is not, by itself, considered a covered financial interest. 
The information required below must be provided.
1. Enter the full names and addresses of all persons referred to in 
paragraph (1) or (2) of this Part. If the person is an entity, the listing 
must include the full name of each officer, diredor, and principal 
stockholder of the entity. All names must be listed alphabetically, and 
the names of individuals must be shown with their last names first.
2. Entry of the Social Security Number (SSN) or Employee identifi
cation Number (EIN), as appropriate, for each person listed is 
optional.
3. Enter the type of participation in the projed or adivity for each 
person listed: i.e., the person’s Specific role in the projed (e.g., 
contrador, consultant, planner, investor).
4. Enter the financial interest in the projed or adivity for each person 
listed. The interest must be expressed both as a dollar amount and 
as a percentage of the amount of the HUD assistance involved.
If the applicant has no persons with financiad interests to disclose, it 
must certify that this assertion is corred.

5. PartV. Report on Sources and Uses of Funds.This Part is to bé 
completed by both applicants filing applicant disclosure reports and 
recipients filing update reports.
The applicant disclosure report must specify all expeded sources of 
funds— both from HUD and from any othersource— that have been, 
or are to be, made available for the projed or activity. Non-HUD 
sources of funds typically todude (but are not limited to) other 
government assistance referred to in Part Hi, equity, and amounts 
from foundations and private contributions. The report must also 
specify all expeded uses to which funds are to be put All sources and 
uses of funds must be listed, if, based on an assessment of all the 
circumstances involved, there are reasonable grounds to anticipate 
that the source or use will be forthcoming.
Note that if any of the source/use information required by this report 
has been provided elsewhere in this application package, the appli
cant need not repeat the information, but need only refer to the form 
and location to incorporate it into this report. (It is likely that some of 
the information required by this report has been provided on SF424A, 
and on various budget forms accompanying the application.) If this 
report requires information beyond that provided elsewhere in the 
application package, the applicant must indude in this report all the 
additional information required.
Recipients must submit an update report for any change in previously 
disclosed sources and uses of funds as provided in Section I.D.5., 
above.
General Instructions — sources of funds 
Each reportable source of funds must indicate:
a. The name and address, city, State, and zip code of the individual 
or entity making the assistance available. At least one organizational 
level below the agency name should be included. For example, U.S. 
Department of Transportation, U.S. Coast Guard; Department of 
Safety, Highway Patrol.
b. The program name and any relevant identifying numbers, or other 
means of identification, for the assistance.
c. The type of assistance (e.g., loan, grant, loan insurance). 
Specific instructions —  sources of funds.
(1) For programs administered by the Assistant Secretaries for Fair 
Housing and Equal Opportunity and Policy Development and Re
search, each source of funds must indicate the total amount of 
approved, and received; and must be listed in descending order 
according to the amount indicated.
(2) For programs administered by the Assistant Secretaries for 
Housing-Federal Housing Commissioner, Community Planning and 
Development, and Public and Indian Housing, each source of funds 
must indicate the total amount of funds involved, and must be listed 
in descending order according to the amount indicated.
(3) If Tax Credits are involved, the report must indicate all syndication 
proceeds and equity involved.
General instructions—uses of funds.
Each reportable use of funds must clearly identify the purpose to 
which they are to be put. Reasonable aggregations may be used, 
such as "total structure” to include a number of structural costs, such 
as roof, evevators, exterior masonry, etc.
Specific instructions -  uses of funds.
(1) For programs administered by the Assistant Secretaries for Fair 
Housing and Equal Opportunity and Policy Development and Re
search, each use of funds must indicate the total amount of funds 
involved; must be broken down by amount committed, budgeted, and 
planned; and must be listed in descending order according to the 
amount indicated.
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(ii) For programs administered by the Assistant Secretaries for 
Housing-Federal Housing Commissioner, Community Planning and 
Development, and Public and Indian Housing, each use of funds must 
indicate the total amount of funds involved and must be listed in 
descending order according to the amount involved.
(iii) if any program administered by the Assistant Secretary for 
Housing-Federal Housing Commissioner is involved, the report must 
indicate all uses paid from HUD sources and other sources, including 
syndication proceeds. Uses paid should include the following 
amounts.
AMPO
Architect’s fee —  design 
Architect’s fee —  supervision 
Bond premium
Builder’s general overhead ^
Builder's profit 
Construction interest 
Consultant fee 
Contingency Reserve 
Cost certification audit fee 
FHA examination fee 
FHA inspection fee 
FHA MIP 
Financing fee 
FNMA /G NM A fee 
General requirements 
Insurance
Legal —  construction 
Legal— organization 
Other fees 
Purchase price
Supplemental management fund 
Taxes
Title and recordingOperating deficit reserve
Resident initiative fund
Syndication expenses
Working capital reserve
Total land improvement
Total structures
Uses paid from syndication must include the following amounts:
Additional acquisition price and expenses
Bridge loan interest
Development fee
Operating deficit reserve
Resident initiative fund
Syndication expenses
Working capital reserve

Footnotes:
1. AR citations  are to 24 CFR Part 12, which was published in the Federal 

Register on March 14,1991 at 56 Fed. Reg. 11032.
2. A 1st of the covered assistance programs can be tound at 24 CFR §12.30, or 

in the rules or administrative instructions governing the program involved. 
Note: The list of covered programs will be updated perodicalty.

3. Assistance means any contract, grant, loan, cooperative agreement, or other 
form of assistance, including the insurance or guarantee of a  loan or 
mortgage, that is provided with respect to a  specific project or activity under 
a program administered by the Department The term does not include 
contracts, such as procurements contracts, that are subject to the Federal 
Acquisition Regulation (FAR) (48 CFR Chapter 1).

4. See 24 CFR §§12.32 (a)(2) and (3) tor detetied guidance on how the threshold 
is calculated.

5. "Other government assistance'is defined toindude any loan, grant guaran
tee, insurance, payment rebate, subsidy, credit tax benefit or any other form 
of (fired or indirect assistance from the Federal government (other than that 
requested from HUD in the application), a State, or a  unit of general local 
government or any agency or instrumentality thereof, that is, or Is expected 
to be made, available with resped to the projed or activities tor which the 
assistance is sought

6. For further guidance on this criterion, and for a  list of covered programs, see 
24 CFR§12.50.

7. For purposes of Part 12, a person means an individual (including a consultant 
lobbyist or lawyer); corporation; company; association; authority; firm; part
nership; society; State, unit of general local government or other government 
entity, or agency thereof (including a  pubfic housing agency); Indian tribe; and 
any other organization or group of people.
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Attachment #5—Processing HUD 
Insured Projects Involving Low Income 
Housing Tax Credits Using Form HUD- 
92264-T

A. Purpose. This attachment provides 
modified underwriting instructions for 
processing projects where owners will 
receive low income housing tax credits 
(LIHTCs).

B. Background. The Tax Reform Act 
of 1986 amended the Internal Revenue 
Code to create new Federal Tax Credits 
for owners of low income rental 
housing. In Public Law 101-239, dated 
December 19,1989, the applicable 
maximum affordable monthly rents for 
most apartment sizes are to be based on 
the program income limits by household 
size assuming an occupancy of 1.5 
persons per bedroom and efficiency 
units without a separate bedroom would 
have income limits based on occupancy 
by one person. In order for a household 
to qualify as tax credit assisted they 
must have an income at or below the 
program income limit for their 
respective household size.

The calculation of the maximum 
affordable monthly rents for tax credit 
units is based on tenants paying at least 
30 percent of income for rent. Analysis 
of program participation has shown that 
few households in tax credit projects 
spend more than 40 percent of income 
for rent. This means that, if rents are set 
at the maximum, the potential market is 
restricted to income-eligible households 
with incomes between 75 and 100 
percent of the respective income limit. 
Most households with incomes lower 
than this would be unable to afford the 
statutory maximum rents. As a result, 
when the proposed rents are set at the 
statutory maximums, the market for a 
tax credit assisted project is comprised 
of a relatively narrow band of income 
eligible renters, which can result in a

problem with the market feasibility of 
the project. Therefore, depending on the 
particular market area and the rental 
market conditions in that area, there 
may be an insufficient number of 
potential renters that meet the income 
limit criteria and who are also willing 
and able to pay the maximum allowable 
rent.

Program data show that this potential 
marketability problem has been dealt 
with either by charging lower rents or 
obtaining other subsidies to lower the 
rent. The available information on tax 
credit.assisted units shows that most 
projects have established rents below 
the maximum permitted by the statute. 
In addition, over 80 percent of projects 
funded had some other form of 
asisistance to further reduce tenant rents.

The extent to which there is an 
adequate supply of units with rents at 
or below those proposed would also 
limit the market. An analysis of the 
market prospects of a proposed project, 
therefore, requires information on the 
current market conditions for this type 
of project, and information on the 
marketability of the proposed project 
relative to other options available to 
those income-eligible households.

Thus, market demand for tax credit 
units depends on several factors: The 
number of income qualified households 
and the willingness of those same 
households to pay the proposed rents; 
the supply of comparable units at rents 
equal to or less than the proposed rents; 
and, the marketability of the proposed 
units in comparison to the existing 
supply.

Therefore, if the Field Office 
determines that there is insufficient 
demand for the units at the proposed 
rents the Field Office should set the 
rents at lower amounts, as necessary to 
broaden the market band sufficiently to

attract the potential tenants needed to 
ensure market feasibility. This 
determination should taker into 
consideration the current and 
anticipated supply/demand conditions 
in the overall rental market, and 
potential depth of the market of income 
eligible households in  comparison to 
the number of units at the proposed 
rents, and the marketability of the 
proposed units taking into account the 
project’s amenities, rents and location 
relative to comparable and competitive 
projects and other options available to 
those income eligible households.

C. Special Processing Instructions. In 
order to make the rent estimates based 
on income limits as close as possible to 
the income limits described in the 
legislation, the following instructions 
for processing HUD-insured projects 
involving LIHTCs using revised Form 
HUD-92264-T shall be used. Using this 
form and the following directions, the 
Department will determine the 
appropriate processing rents for the low 
income units required by the Tax 
Credits. (In the case of projects with 
“deep skewed” rental units, it may be 
nécessary to complete two separate 
revised Forms HUD-92264-T, since two 
different qualifying income limits may 
apply to lower income units of the same 
size.)

1. Line 1 of Form HUD-92264-T—For 
each affected unit size, enter the market 
rental estimates from Form HUD-92273.

2. Line 2—If utility costs are to be 
paid by the tenant, enter an estimated 
Personal Benefit Expense (PBE) for 
services or utilities not included in the 
market rental estimate.

3. Line 3—Enter the applicable 
income limit. For purposes of this rent 
estimation exercise, the applicable 
income limits by unit size are as 
follows:

Column A* applicable limit if 20%/50% restriction applies
Column B* appli

cable limit if 
40%/60% re

striction applies

Column C* ap
plicable limit if 
15%/40% re

striction applies

Eff. 1 Person Section 8 ........................................................................................................ ............................ 120% of Column 80% of Column.
Very Low Income Limit.................................. .................................................................................................. . A Limit A Limit
1-BR 1.5-Person Section 8 .................................................................................. ............................................... 120% of Column 80% of Column.
Very Low Income Limit**...................................... ........................................................... ................................ . A Limit A Limit.
2-BR 3-Person Section 8 ..................... ....................................................................................................... ........ 120% of Column 80% of Column.
Very Low Income Limit ................................ ................................. ...................................................................... A Limit A Limit.
3-BR 4.5-Person Section 8 .............................. .-.......... .......................................... ............................................. 120% of Column 80% of Column.
Very Low Income Limit** ....................................................................................................................... ............ A Limit A Limit.
4-BR 6-Person Section 8 .......................^ .......................................... .............................................................. 120% of Column 80% of Column.
Very Low-Income Limit...........................HZ................... ...........„....... ................. 9......................... .................... A Limit A Limit.

The use of these limits by HUD for underwriting purposes is not meant to imply that the Internal Revenue Service will necessarily use the 
samel,mils in determining whether tenants will qualify as low income for purposes of the Tax Credit.

The one and one-han-person Section 8 very low income limit is computed by adding the one person Section 8 very low income limit to the 
jw<H)erson limit, then dividing the sum by 2. Likewise, the four and-one-half-person Section 8 very low income limit is the sum of the four-person 
limit and the five-person limit, divided by 2.
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4. lin e  4—Compute and enter die 
estimated maximum affordable monthly 
rent for each affected unit size. Compute 
that, rental estimate as follows:

a. Multiply the income limit on line 
3 of the form by 30 percent (.301;

b. Divide the product obtained in step 
a by 12;

c. Subtract the monthly PBE (if any) 
on Line 2 from the quotient obtained in 
stepb.

5. Line 5—Where the Valuation staff 
has evidence that the project’s tax credit 
assisted units would net be marketable 
to income eligible households at the 
lesser of the maximum affordable 
monthly rents (Line 4) or the rent by

market comparison (Line 1), based on 
the market analysis review by the 
EMAS, enter the recommended 
estimated monthly rent obtainable for 
the restricted units, as approved by the 
Director, HD Division. For Section 
223(9 cases involving projects with 
existing Section 8 contracts, use this 
line to enter the processing rents 
calculated in accordance with the 
outstanding instructions involving the 
refinancing or purchase of Section 8 
projects with outstanding project based 
contracts.

6. Line 6—Monthly Rent Estimate for 
Restricted Units. Enter the least of lines 
1 ,4 , or 5.

7. Line 7—Enter the number of each 
unit type with income limits shown on 
line 3.

8. Line 8—Enter the number of each 
unit type shown on another Form HUD- 
92284—T with other income limits.

9. Line 9—Enter the number of each 
unit type with no income limits using 
unsubsidized market rents from line 1.

D. For Further Inform ation—Any 
questions concerning this attachment 
and completion of revised Form HUD- 
92264—T which follows should be 
directed to the Office of Insured 
Multifamily Housing Development, 
Technical Support Division, Valuation 
Brandi, (FTS 8-202-708-06241.

Form HUD-92264-T— Rent Estimates for Low o r  Moderate Income Units in Non S ection 8 Pro jec ts  
Involving Tax E xempt Financing o r  Low Income Housing Tax C redits

Unit sue O BR 1 BR 2-B R 3-B R 4-B R

1. Rent by Market C om parison___________________________________
2. Personal Benefit Expense (if any) .............  ..._________  ___ ___
3. The Percentage of Median Income (adjusted for family size) used 

for income Nmits: 40% , 50% , 60%  (circle only one; then enter the 
applicable dollar income limit for each unit) ...__ _________ _______

4. Estimated Maximum Affordable Monthly Rent for Restricted Units:* 
(8 0  x tin e  3>—lin e  2  +  (1 2 )___________ __ _____

5. Estimated Obtainable Monthly Rent for Resfocted U n its **_______ .
6. Monthly Rem Estimate for Restricted Units (least of lines J, 4 , or

7. Number of each unit type with income limits shown on fine 3 _____
8. Number of each unit type shown on another form H U D -92264-T  

with other income lim its .......................... ...............________ *________
9. Number of each unit type with no income limits using unsubsidized 

market rents from fine 1 ._____________ ___ ;________ ____ ___ ______

Asterisks:
* Where State or local laws, ordinances or regulations limit the rent to an amount lower than this formula estimate, or the Sponsor’s proposed 

rent is less than this formula estimate, enter the lower amount and explain below.
** Where foe Valuation staff has evidence that the project's tax credit assisted units would not be marketable to income eligible households at 

the lesser of the maximum affordable monthly rents (Line 4) or the rent by market comparison (Line 1), based on the market analysis revtew by 
the EMAS, enter the recommended estimated monthly rent obtainable for the restricted units, as approved by the Director, HD Division* For Sec
tion 223(f) cases involving projects with existing Section 8 contracts, use this fine to enter the processing rents calculated in accordance with the 
outstanding instructions invoMng the refinancing or purchase of Section 8  projects with outstanding project based contracts.

***Errter in Section O of Form HUD-92264.

Attachment #6—Chronology Associated 
With Seeking Various Forms of HUD 
Assistance in Combination With 
LEHTCs

Generally, the Guidelines assume that 
Sponsors will apply for HUD assistance 
first, and HCA LIHTC assistance after 
the amount of HUD assistance is known. 
However, there are certain types and 
combinations of HUD assistance which, 
when combined with HCA LIHTC 
assistance, suggest the opposite order, 
i.e. Sponsors will sometimes probably 
benefit from seeking HCA LIHTC 
assistance before seeking any available 
HUD assistance. This reverse order of 
application may he more appropriate 
when HUD'S process for awarding 
assistance is based on protracted 
Notices of Fund Availability (NOFAs), 
or other competitive, short-term, or 
limited funding programs.

For example these may include:
1. Section 201 Flexible Subsidy 

Capital Improvement Loans (For project 
eligibility, a particular existing HUD- 
insured loan must already be in place);

2. Section 8 Loan Management Set- 
Aside Assistance (additional project- 
based units), whether to support 
existing construction and repairs, new 
construction, or moderate or substantial 
rehabilitation;

3. Project-Based Section 8 Rental 
Assistance Increases and Section 241 
Supplemental Loans (For project 
eligibility, a HUD-insured loan and an 
existing project-based Section 8 contract 
must be in place).

4. Property Disposition Sale Offerings
Elaborating on Examples I  and 2;

Sponsors must weigh the probability 
and timetable for getting necessary 
repairs funded through these HUD 
assistance programs, against the

probability and timetable of receiving 
HCA LIHTC assistance to provide for 
the repairs. Note: application for and 
refusal of assistance from one source 
does not preclude seeking assistance 
from the other source thereafter. Some 
Sponsors may prefer to seek HCA 
assistance first in these cases, and to 
apply for such HUD assistance as may 
be necessary after receiving the HCA’s 
response. HUD'S applicable program 
guidelines for the estimation and 
certification of costs must be complied 
with in either case.

Elaborating on die third example: Any 
Sponsor-contemplated repair program to 
« HUD-insured prefect, if  it is to be 
supported by new HUD assistance, must 
generally fa ft within any excess 
available Section 8 contract authority. 
This means that HUD would probably 
be unable to support any significant
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repair program. Sponsors should also 
note the improbability of any available 
amendment funds to support repair cost 
financing. TTius, necessary repairs are 
more likely to be financed through an 
HCA’s award of LIHTCs and the

Sponsor’s syndication of the project to 
receive net syndication proceeds to pay 
for the repairs. Sponsors are encouraged 
to determine whether necessary repairs 
may be funded out of any existing 
available HUD contract authority—and

if not, as wifi often be the case—to 
apply to the HCA for LIHTC assistance.
[FR Doc. 94-4246 Filed 2-24-94; 8:45 am] 
BILLING CODE 4210-274»





Friday
February 25, 1994

Part VI

Department of 
Education
34 CFR Parts 690 and 69t 
Federal Peil Grant Program; Presidential 
Access Scholarship Program; Proposed 
Rule



9 3 5 4 F e d e r a l-Register / Vol. 59, No. 38 / Friday, February 25, 1994 / Proposed Rules

DEPARTMENT OF EDUCATION

34 CFR Parts 690 and 691
RIN 1840-AB73

Federal Pell Grant Program;
Presidential Access Scholarship 
Program
AGENCY: Department of Education.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to 
amend the Federal Pell Grant Program 
regulations and to establish regulations 
for the newly enacted Presidential 
Access Scholarship Program. These
regulations are needed to implement 
recently enacted provisions of the 
Higher Education Act of 1965 (HEA), as 
amended by the Higher Education 
Amendments of 1992 (the 1992 
Amendments), enacted on July 23,1992.

The proposed amendments to the 
Federal Pell Grant Program regulations 
incorporate changes in student 
eligibility requirements and 
institutional administration 
requirements. The program name has 
also been changed from the “Pell Grant 
Program” to the “Federal Pell Grant 
Program.”

The proposed regulations for the 
Presidential Access Scholarship 
Program specify the eligibility 
requirements for students to apply for 
and receive an award. These proposed 
regulations also specify the roles of 
institutions of higher education, State 
officials, and State agencies in 
administering the program.
DATES: Comments must be received on 
or before April 11,1994.
ADDRESSES: All comments concerning 
these proposed regulations should be 
addressed to Fred H. Sellers, Student 
Financial Assistance Programs, Office of 
Postsecondary Education, U.S. 
Department of Education, 400 Maryland 
Avenue SW., room 4018, Regional 
Office Building 3, Washington, DC 
20202-5447. Telephone (202) 708-4607.

A copy of any comments that concern 
information collection requirements 
should also be sent to the Office of 
Management and Budget at the address 
listed in the Paperwork Reduction Act 
section of this preamble.
FOR FURTHER INFORMATION CONTACT: 
Denise Boulanger, Student Financial 
Assistance Programs, Office of 
Postsecondary Education, U.S. 
Department of Education, 400 Maryland 
Avenue SW., room 4018, Regional 
Office Building 3, Washington, DC 
20202-5447. Telephone (202) 708-4607. 
Individuals who use a 
telecommunications device for the deaf

(TDD) may call the Federal Information 
Relay Service at 1-800—877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: The 
purpose of the proposed revisions in the 
regulations for the Federal Pell Grant 
Program (formerly known as the Pell 
Grant Program) is to incorporate 
statutory changes to the HE A, as 
amended by the 1992 Amendments. The 
proposed changes in the Pell Grant 
Program would: (1) Rename the program 
the Federal Pell Grant Program; (2) 
eliminate the duration of eligibility 
limitations; (3) revise the formula for 
calculating a Federal Pell Grant 
payment for a payment period; (4) limit 
the eligibility of incarcerated students;
(5) incorporate references to the Federal 
Need Analysis System’s Expected 
Family Contribution (EFC) under part F, 
title IV of the HEA; (6) eliminate, in 
certain circumstances, the requirement 
that the student present a Student Aid 
Report (SAR) to the institution in order 
to be paid his or her Federal Pell Grant 
and allow an institution to pay a student 
on the basis of a valid institutional 
student information report (ISIR), i.e., a 
report to an institution that includes an 
applicant’s application information and 
EFC, generated by the central processor; 
and (7) allow less-than-half-time 
students to receive a Federal Pell Grant.

The 1992 Amendments included a 
provision giving the Secretary the 
option to allow, on a case-by-case basis, 
a student pursuing a baccalaureate 
degree to receive two Federal Pell 
Grants within one 12-month period if 
the student completed more than an 
academic year of coursework and 
needed funds to attend additional terms 
beyond the academic year but within 
the same award year. The Higher 
Education Technical Amendments of 
1993, enacted on December 20,1993, 
(Pub. L. 103-208) (The 1993 Technical 
Amendments) expanded the eligibility 
for a second Scheduled Award to 
include students pursuing an associate 
degree. The Secretary is requesting 
comment on how to implement this 
provision fairly and equitably.

The Federal Pell Grant Program, a 
cornerstone of the Federal student 
financial aid programs, supports 
National Education Goal 5 which states 
that every adult American will be 
literate and will possess the knowledge 
and skills to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship. The 
program, reauthorized in section 401 of 
the 1992 Amendments, will further Goal 
5 by helping eligible students obtain 
marketable skills, achieve higher levels

of education than they might otherwise 
have pursued, and obtain the knowledge 
required to discharge the 
responsibilities of citizenship.
F e d e ra l P e ll G ra n t P ro g ram

Significant Proposed Changes to the 
Federal Pell Grant Program Regulations:
Section 690.2 General D efinitions

The Secretary proposes to amend the 
definitions in § 690.2 for “disbursement 
schedule” and “enrollment status” to 
include references to students enrolled 
less-than-half-time, “payment 
schedule,” and to add new definitions 
of “academic year,” “annual award,” 
“central processor,” “expected family 
contribution,” “incarcerated student,” 
“institutional student information 
report,” “less-than-half-time student,” 
and “valid institutional student 
information report” to incorporate 
clarifying eligibility language included 
in the 1992 Amendments.

The Secretary believes that the new 
definition of academic year in the 1992 
Amendments is particularly important 
because it not only requires completion 
of a minimum number of credit hours or 
clock hours during an academic year, it 
also requires that the academic year be 
a minimum of 30 weeks of instructional 
time.
Section 690.3 Payment Period.

The Secretary proposes to amend 
§ 690.3 to define more accurately 
payment periods for eligible programs 
offered in credit hours, but not in 
academic terms, if the majority of credit 
hours cannot be earned until the 
program or academic year is completed. 
Under the current definition, 
determining the end of one payment 
period and the beginning of another for 
this type of program has been uncertain 
and has resulted in program abuse at 
some institutions. The addition to the 
definition of a payment period was 
made to prevent a particular type of 
program abuse that occurs at an 
institution without terms that does not 
have a clearly defined midpoint in its 
program or academic year. Specifically, 
institutions have arbitrarily established 
a midpoint that is inappropriately early. 
As a result, students received 
disbursements in excess of the 
coursework that the students completed 
for the payment period. The Secretary is 
proposing that for this type of program, 
if a student cannotnam half the credits 
in a program or academic year by the 
calendar midpoint of that program or 
academic year, the first payment period 
shall end and the second payment 
period shall begin on the later of: (a) the 
calendar midpoint between the first an
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last scheduled days of class of the 
program or academic year; or fb) the 
date, as deterxnmedby institution, that 
the student has completed half of his or 
her academic eoursework. Ft» example, 
an institution offers a program which 
consists of 24 semester hours. A student 
is not considered to have earned any of 
the semester hours until he or she 
finishes the program. The student’s 
second payment period begins on the 
later of the date of the calendar 
midpoint in the program or the date that 
the institution determines the student 
has completed hall of his or her 
eoursework.

Section 690. & Duration o f  E ligibility
Currently §§690.6£bl through id} 

limit, in most instances, the eligibility of 
a Federal Pell Grant recipient to 5 or 6 
years, depending cm the length of the 
recipient’s undergraduate program of 
study. The 1992 Amendments remove 
the provisions in section 41l£cjU l of the 
HEA that limited the number of years a 
student was eligible to receive an award. 
Therefore, the Secretary proposes to 
amend this section of the regulations by 
removing those limitations.
Section 6903  Enrollm ent Status fo r  
Students Taking Regular an d  
Correspondence Courses

The Secretary proposes to amend 
§ 690.8 concerning the enrollment status 
of students taking régulai and 
correspondence courses to include less- 
than-half-time students.
Section 690,10 A dm inistrative Cost 
Allowance to Participating S chools

In those instances where an 
institution enrolls significant numbers 
of less-thanduB-time or independent 
students, the Secretary proposes that the 
institution use some erf its 
administrative cost allowance funds to 
make financial aid services available to 
those students as required under section. 
489(b){2) of the HEA.
Subpart C—Expected Family 
Contribution fi» Students With Special 
Conditions

The Secretary proposes to remove 
subpart C of the current regulations. In 
fiscal years 1989-92, the Department erf 
Education Appropriations Act provided 
that section 479A of the HEA, which 
allow.8 ® financial aid administrator to 
exercise professional Judgment 
concerning a student's » id  a  student's 
famify>s ability to p a y  for his o r her 
education, did not apply to the Pell 
want Jro ftn x  Instead, the Secretory 
prescribed ’‘special conditions- that. If 
the student or his or hear family met 
them, would «How the student to  a p p ly

for a Pell Grant using expected year 
income instead of base year income. The 
regulations in subpart C specified those 
“special conditions.” However, the 
Department of Education.
Appropriations Act for fiscal year 1993 
does not exempt the Federal Pell Grant 
Program from section 479A for award 
year 1993-94. Consequently, financial 
aid administrators may exercise 
professional judgment concerning a 
student's ability to pay for his or her 
education when determining the 
student's eligibility for a Federal Pell 
Grant. Based on that judgment, a 
financial aid administrator may make 
adjustments to data elements submitted 
by the student on his or her application, 
recalculate the expected family 
contribution fEFC), and pay the student 
based on the new EFC. The special 
conditions contained in stibpart C o f the 
current regulations will, therefore, no 
longer be necessary ft» award year 
1993-94.

Section 69031 Subm ission Process 
and D eadline Date fo r  Student A id  
R eport o r  Institutional Student 
Inform ation R eport

The 1992 Amendments authorize and' 
require a financial aid administrator to 
pay a student his or her Federal Pell 
Grant based on an output document 
produced by the central processor and 
sent directly to the institution.
Therefore, die Secretary proposes to 
allow an institution to pay a student a 
Federal Pell Grant not only when the
student presents a vaKd Student Aid
Report tSAR) but, under certain 
circumstances, when the institution 
obtains a “Valid institutional student 
information report” from the central 
processor.

Section 690.62 C alculation o f  a  
F ed era l P elt Grant

The 1992 Amendments increase die 
amount of the minimum grant from 
$200 to $4Q€L The Secretary proposes to 
amend the language in §690.92 to 
reflect this change and to provide that 
& student eligibte for a grant equal to or 
greater than $200, but less than $400, 
shall be awarded $400. In addition, the 
1992 Amendments eliminate the 
Secretary's authority to adjust Federal 
Pelt Grant awards due to insufficient 
appropriations. Therefore, the Secretary 
proposes to remove § 696.62{c), which 
provides for adjustments for less-than- 
full funding.

Section 690.63: Calculation o f a 
Federal Fell. Grant fo ra  Payment Period

The 1992 Amendments add new 
statutory language defining an 
“academic year.” The new definition no

longer defines the minimum academic 
year for a program using only one 
measure of length. Instead, the new 
definition uses two minimum measures 
that must be met, and these measures 
are, in many circumstances, different 
from the ones used under the old 
definition. The new definition requires, 
that an academic year be a minimum of 
30 weeks of instructional time in which 
a full-time student is expected to 
complete at least j l j  24 semester or 
trimester hours; £¿136 quarter hours at 

, an institution that measures program 
length in credit hours; or £3} 900 clock 
hours at an institution that measures 
program length in clock hours.

The 1993 Technical Amendments 
further amended section 481 of the HEA 
definition of academic year to provide 
that the Secretary may reduce, for good 
causa on a case-by-case basis, the 30- 
week minimum to not less than 26 
weeks of instructional time in the case 
of an institution of higher education that 
provides a 2-year or 4-year program of 
instruction for which it awards an 
associate or baccalaureate degree. The 
Secretary is requesting comment on how 
to implement this provision in an/vR«** 
notice of proposed rulemaking for 
subpart» A mid B o f  the Student 
Assistance General Provisions 
regulations f34> CFR part 668| which 
will be published in the Federal 
Register in the near future.

While the Secretary is amending the 
definition of “academic year” to comply 
with section 481 of the HEA, it  is also 
necessary for the Secretary to amend 
§ 690.63 to incorporate the new 
definition of academic year , as defined 
in section 481 of the HEA, into the 
Federal Fell Grant payment 
calculations. To implement thfe* change 
for purposes of Federal Pell Grant award 
calculations, each institution must 
define its academic year for each of its 
programs in terms of the mum her of 
credit hours or clock hours offered and 
the number of weeks of instructional 
time during which those hours are 
provided. That definition must satisfy 
the new statutory definition, of an 
academic year, i.e ., at least 24 semester 
or trimester hours, 36 quarter hours, or 
906 clock hours* and at least 30  weeks 
of instructional time. The institution 
niay, of course*, use tire same definition! 
of academic year for each of its 
programs. In addition, an institution 
must determine if its traditional 
definition of an academic year—2
semesters or trimesters, or 3 quarters at 
an institution, that measures program 
length in  credit hours, or at least 906 
dock hours at an tKa*
measures program length in dock 
hours—meets or exceeds 36 weeks of
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instructional time as incorporated in the 
new statutory definition of academic 
year.

Institutions with standard academic 
terms have traditionally defined an 
academic year as the period of time in 
which a full-time student is expected to 
complete two semesters or trimesters in 
the fall and spring or three quarters in 
the fall, winter, and spring. These 
institutions have not generally included 
additional or special terms that it may 
offer, such as in the summer, as part of 
the academic year. Therefore, the 
Secretary believes that many 
institutions with semesters, trimesters, 
or quarters can satisfy the academic year 
requirement in their regularly scheduled 
fall and spring semesters or trimesters or 
fall, winter, and spring quarters.

The following discussions provide 
descriptions of the procedures for 
calculating the amount of a student’s 
payment for a payment period. The 
Secretary recognizes that these 
procedures may be considered complex 
and welcomes specific comment on any 
ways to simplify or better present them 
that do not compromise program 
integrity or implementation of the new 
definition of academic year.
Programs Using Standard Terms With 
at Least 30 Weeks of Instructional Time 
as Described in § 690.63(a)(1) With 
Awards Calculated Under § 690.63(b)

A student at a term institution may 
currently complete the credit-hour 
requirements for an academic year in 
two semesters or trimesters, fall and 
spring, or three quarters, fall, winter, 
and spring. Those terms may total at 
least 30 weeks of instructional time and 
the institution may require a student to 
enroll for at least 12 credit hours for any 
term in the award year to be considered 
full-time. Moreover, the institution may 
not offer the student’s program with 
multiple start dates or overlapping 
terms. If all conditions apply, the 
institution continues to calculate the 
Federal Pell Grant payment in a 
payment period, for all terms, in the 
same manner as that payment is 
currently calculated. For example, an 
institution has fall and spring semesters 
that when combined provide 24 
semester hours of credit, 12 hours per 
semester for a full-time student, in 30 
weeks of instructional time. Therefore, a 
full-time student is paid up to one-half 
of his or her Scheduled Award for each 
of the fall and spring semesters. Further, 
the student will be eligible to be paid 
one-half of his or her Scheduled Award, 
if he or she has enough remaining 
eligibility (including, if eligible, a 
second Scheduled Award) for a summer 
term even if that term is not at least one-

half of the academic year in weeks of 
instructional time.

Programs Using Standard Terms With 
Less Than 30 Weeks of Instructional 
Time as Described in § 690.63(a)(2)
With Awards Calculated Under 
§ 690.63(c)

A student at a term institution that 
measures its program in credit hours 
may currently complete the credit-hour 
requirements for an academic year in 
two semesters or trimesters, fall and 
spring, or three quarters, fall, winter, 
and spring. However, the weeks in these 
terms may total less than 30 weeks of 
instructional time, and the institution 
may require a student to attend at least 
12 hours for any term in the award year 
to be considered full-time. Moreover, 
the institution may not offer the 
student’s program with multiple start 
dates or overlapping terms. Under these 
conditions, the institution must prorate 
the Federal Pell Grant award for a term 
based on the number of weeks of 
instructional time in the two semesters 
or trimesters or three quarters that it 
takes to complete the credit-hour 
requirements for an academic year 
compared to the number of weeks of 
instructional time required to complete 
the institution’s academic year as 
defined by the institution consistent 
with section 481 of the HEA. A payment 
for a payment period, for all terms, is 
then determined from a student’s award. 
For example, an institution has two 
semesters, fall and spring, in which a 
student attends 12 hours each semester 
to be considered a full-time student. The 
two semesters have 28 weeks of 
instructional time. The institution 
defines its academic year as 24 semester 
hours and 30 weeks of instructional 
time. The institution must determine a 
full-time student’s award for the two 
semesters by multiplying the student’s 
Scheduled Award by 28 weeks of 
instructional time, the instructional 
time in the fall and spring semésters, 
divided by the 30 weeks of instructional 
time in the institution’s academic year 
consistent with section 481 of the HEA. 
The student will be eligible to be paid 
one-half of his or her award as 
calculated by this formula for any term 
in the award year. Further, the student 
will be eligible to be paid one-half of his 
or her award as calculated by this 
formula, if he or she has enough 
remaining eligibility, for the summer 
term.

Other Programs Using Terms and 
Credit Hours as Described in 
§ 690.63(a)(3) With Awards Calculated 
Under § 690.63(d)

These provisions apply to institutions 
that use terms, measure progress in 
credit hours, and do not meet the 
provisions of § 690.63 (a)(1) and (b) or 
§ 690.63 (a)(2) and (c). In addition, the 
Secretary proposes to provide that 
institutions that meet the requirements 
under § 690.63 (a)(1) or (a)(2) to use the 
formulas in § 690.63 (b) or (c) may also 
use the formula in (d). The Secretary 
believes that providing this option 
ensures that these institutions will have 
the flexibility to handle any special 
circumstances that may arise. If the 
terms are standard terms (i.e., semesters, 
trimesters, or quarters), the institution 
must determine a student’s enrollment 
status and, based on that enrollment 
status, detèrmine the student’s award 
from the Payment Schedule or one of 
the Disbursement Schedules (annual 
award). Then, a student’s payment for a 
payment period is determined by 
multiplying the annual award by the 
number of weeks of instructional time 
in the term divided by the number of 
weeks of instructional time in the 
institution’s academic year. For 
example, an institution uses quarters 
and credit hours and those quarters 
begin each week throughout the year. A 
full-time student is required to enroll for 
at least 12 credit hours per quarter. Each 
quarter provides 8 weeks of 
instructional time. The institution 
defines its academic year as 36 quarter 
hours and 30 weeks of instructional 
time. A student’s payment for a 
payment period is calculated by: (1) 
Determining his or her enrollment 
status; (2) based on that enrollment 
status, selecting his or her annual award 
from the proper Payment or 
Disbursement Schedule; and (3) 
multiplying the annual award by the 
fraction of the number of weeks of 
instructional time in the term (8 weeks) 
divided by the number of weeks of 
instructional time in the academic year 
(30 weeks). The student’s payment for a 
payment period would be 8/30 of the 
annual award.

For programs at institutions using 
terms and credit hours, other than 
semesters, trimesters, and quarters, the 
institution must first determine a 
student’s enrollment status before an 
award can be calculated. If the terms are 
not semesters, trimesters, or quarters, 
full-time enrollment status is 
determined by: (1) Dividing the number 
of weeks of instructional time in the 
term by the number of Weeks of 
instructional time in the academic year;
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and (2) multiplying the credit hours in 
the academic year by the number 
obtained in item 1. Once the institution 
determines the number of credit hours 
for full-time enrollment status in a term 
and determines what portion of full
time equals three-quarter-time , half
time, or less-fhan-half-time enrollment 
status, the institution must compare the 
number of hours the student is enrolled 
to the number of hours required for full
time, three-quarter-time, half-time, or 
less-than-half-time. Once enrollment 
status is determined, the institution 
selects the appropriate Payment or 
Disbursement Schedule to determine 
the student’s annual award. The 
institution then divides the number of 
weeks of instructional time in the 
payment period by the number of weeks 
of instructional time in the institution’s 
academic year and calculates the 
student’s payment for a payment period 
by multiplying the annual award by 
results of the fraction. For example, an 
institution has 4 nonstandard terms.

The first and fourth terms provide 4 
weeks of instructional time, the second 
term provides 8 weeks of instructional 
time, and the third term provides 6 
weeks of instructional time. The 
institution defines its academic year as 
30 credit hours and 30 weeks of 
instructional time. A student enrolls for 
6 credits during the first and fourth 
terms of 4 weeks each, 12 credits for the 
second term of 8 weeks, and 6 credits 
during the third term of 6 weeks. To 
calculate the student’s enrollment status 
in the first and fourth terms, the 
institution divides the number of weeks 
of instructional time in each term (4) by 
the number of weeks of instructional 
time in the academic year (30). The 
institution then multiplies the credit 
hours in its academic year (30) by the 
fraction (4/3o) to determine the student’s 
enrollment status ((30 (4/3o))=4). The 
student must be enrolled for 4 credits to 
be consideren full time. Since the 
student is enrolled full time for 6 hours 
in the first term, the student’s annual 
award is determined from the Payment 
Schedule. To determine the payments 
for the first and fourth terms, the 
institution divides the number of weeks 
in the terms (4) by the number of weeks 
m the academic year (30). The 
institution then multiplies the annual 
award by the results of that fraction 
(4/ao=.l33). The enrollment status and 
payments for the other payment periods 
are determined in the same manner.

Programs Using Clock Hours or Credit 
Hours Without Terms as Described in 
§ 690.63(a)(4) With Awards Calculated 
Under § 690.63(e)

A t an institution that offers its 
program s using credit hours w ithout 
term s or clock  hours, the institution  
calculates a student’s Federal Pell Grant 
for a paym ent period by: (1)
Determining the stud ent’s Scheduled  
Federal Pell Grant from the Paym ent 
Schedule; (2) m ultiplying the stud ent’s 
Scheduled A w ard by the following  
fraction: the num ber of w eeks of  
instructional tim e required for a full
tim e student to com plete the lesser of  
the clock or cred it hours in the program  
or academ ic year divided by the num ber 
of weeks of instructional tim e for a full
tim e student to com plete the clock  or  
credit hours in the institu tion’s 
academ ic year; and (3) m ultiplying the  
am ount determ ined in step 2 by the  
following fraction: the num ber of cred it 
or clock  hours in the paym ent period  
divided by the num ber of cred it or clock  
hours in the institu tion’s acad em ic year.

For example, a student enrolls in a 
1,200 clock-hour program at an 
institution that defines its academic 
year as 900 clock hours and 30 weeks 
of instructional time. Each payment 
period is 450 clock hours, and a full
time student completes the clock hours 
in the payment period in 12 weeks of 
instructional time. To determine the 
student’s payment for a payment period, 
the institution must determine the 
student’s Scheduled Award using the 
Payment Schedule. The institution then 
must multiply the student’s Scheduled 
Award by the number of weeks of 
instructional time that it takes a full
time student to complete the clock 
hours in the academic year divided by 
the number of weeks of instructional 
time in the academic year (24/30 = .8). 
The institution multiplies that amount 
by the number of clock hours in the 
payment period divided by the number 
of clock hours in the academic year 
(450/900 = .5).

Section § 690.65 Transfer Student: 
A ttendance at M ore Than One 
Institution During an Award Year

Because the 1992 A m endm ents  
authorize and require a financial aid  
adm inistrator to  pay a student his or her  
Federal Pell Grant based on receip t of a 
valid institutional student inform ation  
report produced by the central p rocessor  
that is sent directly to  the institution, 
the Secretary proposes to  am end  
§ 690.65 to incorporate the u se of the  
institutional student inform ation report 
into the procedures for paying transfer 
students. The use of an  institutional

student inform ation report to, in som e  
instances, pay a student a Federal Pell 
Grant elim inates the SAR as the only  
docum ent from w hich  a student can  be 
paid.

Section 690.75 Determination o f 
Eligibility fo r  Payment

The 1992 A m endm ents allow  a 
student attending an institution on a  
less-than-half-tim e basis to receive a 
Federal Pell Grant. Prior to the 1992 
A m endm ents, a less-than-half-tim e  
student w as only eligible under certain  
restricted conditions. Therefore, the  
Secretary proposes to am end the  
regulations to incorporate less-than-half- 
tim e students into the requirem ents for 
determ ining the eligibility of a student 
forpaym ent.

The Secretary proposes to limit the 
eligibility of an incarcerated student for 
a Federal Pell Grant as required under 
amended section 401(b)(8) of the HEA.
A student incarcerated under a sentence 
of death or life without eligibility for 
parole or release would not be eligible 
to receive a Federal Pell Grant. In 
addition, the HEA provides, that for an 
incarcerated student to receive a Federal 
Pell Grant, the State in which the 
student is incarcerated must 
demonstrate to the Secretary that it uses 
Federal Pell Grants to supplement, not 
supplant, the postsecondary assistance 
provided incarcerated students in fiscal 
year 1988. The Secretary has 
determined that this provision applies 
only to students who are incarcerated by 
a State. Federally incarcerated students 
are not covered by this provision. Under 
the proposed regulations, the Secretary 
requires a State to submit an annual 
report to demonstrate its continuing 
financial commitment to assisting 
incarcerated students to receive 
postsecondary education assistance.

In a May 7,1993 letter to the 
Governor of each State, the Secretary 
provided a form for the 1993-94 award 
year. Using the form, each State can 
provide the information necessary to 
determine if that State is currently using 
Federal Pell Grant funds to supplement 
and not supplant State postsecondary 
assistance provided to incarcerated 
students in fiscal year 1988. The form 
for the 1993—94 award year did not 
require, as do the proposed regulations, 
that a State provide the data by 
individual categories. The Secretary 
believes that the categories assist a State 
in determining sources of postsecondary 
assistance provided to incarcerated 
students, and the State must consider 
these categories to arrive at a total 
amount. The Secretary also believes that 
providing the information by individual 
categories will assure that the
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inform ation is m ore accu rate  w hile 
im p o sin g  m inim al ad ditional burden on  
the State. H ow ever, th e Secretary is 
requesting com m ent on  w hether 
providing the data by individual 
categories im poses an additional burden  
on States and, if  so, w hether 
com m enters believe that the benefits of  
m ore accu rate  inform ation m ay  
outw eigh the additional burden.

Section 690 77 In itial D isbursement o f  
a F ederal Pell Grant in an Award Year 
W ithout a  Valid SAB or Valid 
Institutional Student Inform ation Report

The Secretary has proposed an 
amendment to §690.77 to allow an 
institution to make an initial Federal 
Pell Grant disbursement before 
receiving a valid SAR or valid 
institutional student information report 
sent to the institution from the central 
processor. The Secretary is proposing 
this amendment to include payment of 
an initial disbursement before receiving 
the valid institutional student 
information report provided for in the 
amendment to section 401(f) of the 
HEA.

Notwithstanding the proposed 
amendment, the Secretary is also 
considering removing § 690.77 due to 
the rapid delivery of institutional 
student information reports to 
institutions, the increased use of the 
Department’s electronic programs in the 
Federal application processing system, 
and the growing number of mandated 
Federal requirements, such as matching 
applicant information with other 
Federal agency data bases. The 
Secretary specifically requests comment 
concerning the possible deletion of this 
section.
Section 690.80 R ecalculation o f  a 
Federal Pell Grant Award

Because there is no longer statutory 
authority requiring the use of the 
provision in subpart C, the Secretary 
proposes to amend § 690.80 to remove 
the references to sections in subpart C. 
Those sections provided for a student to 
apply for a Federal Pell Grant using 
expected year income instead of base 
year income if the student or his or her 
family met special conditions.
Section 690.82 M aintenance and 
Retention o f  R ecords

T he Secretary p roposes to am end the  
recordkeeping requirem ents in  the  
regulations to  require an  institution to 
m aintain  the SA R s or institutional 
student inform ation reports only for 
those students w ho receive Federal Pell 
G rants. Currently, an  institution is 
required to keep SARs on  file for every  
student w ho subm its one to  the

institution, regardless of whether the 
student receives assistance from the 
institution. The Secretary believes that 
the current recordkeeping requirement 
in § 690.82 is unnecessary if the student 
did not receive a Federal Pell Grant. All 
other recordkeeping requirements of 
other title IV HEA programs would still 
apply.
Presidential Access Scholarship 
Program

The proposed regulations for the 
Presidential Access Scholarship (PAS) 
Program would implement the PAS 
Program as enacted under title IV, part 
A, subpart 2, chapter 3 of the amended 
HEA. Funds for the PAS Program were 
not appropriated for fiscal year 1993 
(the 1993-94 award year) or 1994 (the 
1994-95 award year). As indicated in 
the Conference Report for the 1992 
Amendments to the HEA, the purposes 
of the PAS Program are to (1) encourage 
students to finish high school and 
attend college and (2) to upgrade the 
course of study completed by high 
school graduates who are from low or 
moderate-income families. The PAS 
Program supports National Education 
Goal 2, which calls for the high school 
graduation rate in the United States to 
reach at least 90 percent; National 
Education Goal 3, which calls for 
students to learn to use their minds well 
so they will be prepared for responsible 
citizenship, further learning, and 
productive employment in our modem 
economy; and National Education Goal 
5, which calls for every adult American 
to be literate and possess the knowledge 
and skills to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship.

One of the eligibility requirements for 
a student to qualify for a PAS award is 
based directly on his or her eligibility 
for a Federal Pell Grant award. The 
Secretary has developed a functional 
delivery system for providing Federal 
Pell Grant funds to a student through 
his or her institution. Because the 
amount of the PAS award is based on 
the amount of a student’s Federal Pell 
Grant and the PAS can easily be 
incorporated into the Federal Pell Grant 
delivery system, the Secretary believes 
that this system is the best method for 
providing a student with his or her PAS 
award. The Secretary, therefore, is 
proposing regulations describing the 
requirements for a participating 
institution’s administration of the 
program. The proposed regulations for 
the PAS Program duplicate, or are as 
similar as possible to, the Federal Pell 
Grant Program regulations. The 
Secretary believes that coordinating the 
administrative requirements of the PAS

Program  w ith the Federal Pell Grant 
Program  w ill assist participating  
institutions in adm inistering both  
program s, red u ce th e am ount of  
additional institutional adm inistrative  
burden and paperw ork, and simplify the 
process for students to  apply for 
assistance under these program s.

T he proposed PA S regulations that 
clarify or am plify th e  statutory  
requirem ents are exp lained  below.

Subpart B—Application Procedures 
and Eligibility Requirements

Section 406C(b) of the HEA specifies 
that an eligible student shall submit an 
application to the Secretary. Section 
691.12 of the proposed regulations 
requires that the student apply for a 
PAS at the same time the student 
applies for a Federal Pell Grant. The 
Secretary believes that because a 
student is eligible to receive a PAS only 
if he or she is eligible to receive a 
Federal Pell Grant, it is a matter of 
administrative convenience for a 
student, his or her institution, and the 
Secretary if a single application is 
submitted for botn programs.

Sections 406C and 406E of the HEA 
specify the eligibility requirements for 
students to apply for, receive, and 
continue to receive a PAS. The 
proposed regulations have incorporated 
these requirements in §§691.15, 691.16, 
and 691.17. These sections include the 
following requirements: (1) The student 
be scheduled to graduate from high 
school or be a high school graduate, or 
the recipient of the equivalent of a high 
school diploma as recognized bv a State, 
within 3 years of being accepted for 
enrollment or enrolling at an institution 
of higher education; (2) the student have 
taken certain specified college 
preparatory coursework in high school 
and achieved a minimum 2.5 grade 
point average in the final two years of 
high school; (3) the student have 
participated, with limited exceptions, in 
a federally sponsored or federally 
approved early-intervention program or 
have graduated in the top 10 percent of 
his or her high school class; and (4) to 
continue to receive an award, the 
student must remain eligible for a 
Federal Pell Grant and be maintaining 
satisfactory academic progress at his or 
her institution.

It should be noted that the definition 
of eligible early- intervention program at 
§ 691.2 includes the National Early 
Intervention Scholarship and 
Partnership Program as authorized by 
section 404A of the HEA. Regulations 
for this program have not yet been 
promulgated. When they are, however, 
they will be incorporated into these 
regulations.



No. 38 ! Friday, February 25, 1994 / Proposed Rules 9 359

The Secretary believes that if an 
applicant who did not graduate in the 
top 10 percent of his or her high school 
class was unable to participate in an 
early intervention program where the 
applicant resides due to unusual or 
exceptional circumstances, the 
applicant should not be prevented from 
participating in the PAS Program. 
Therefore, § 691.16 implements a waiver 
for those students not graduating in the 
top 10 percent of their class. However, 
an applicant who simply chooses not to 
participate in an early intervention 
program should not receive PAS 
Program funds. The Secretary believes 
that this interpretation is consistent 
with the statute. The requirement that 
an applicant take certain specified 
college preparatory classes cannot be 
waived under the statute. The 
regulations mirror this requirement but 
also permit an applicant who was 
unable to take the required high school 
coursework where he or she resides to 
complete that coursework at another 
high school or community college. The 
applicant must be able to demonstrate 
that he or she has completed the 
required coursework before the 
applicant receives a PAS award.
Subpart F—Determination of Awards

Subpart F of the proposed regulations 
includes instructions for determining 
the amount of an award for any 
academic year and for a specific 
payment period. This determination is 
based on the amount of the Federal Pell 
Grant a student is eligible to receive. 
Procedures are proposed for receiving a 
valid SAR or valid institutional student 
information report and for calculating 
an award when the payment period 
crosses over2  award years. In addition, 
the Secretary proposes to establish 
institutional requirements regarding 
transfer students, correspondence 
students, and exceptions to the 
maximum PAS award when a student is 
eligible for more than one Scheduled 
Federal Pell Grant within an award year.
Subpart G—Institutional 
Administration

Subpart G of the proposed regulatic 
establishes requirements under whicl 
institutions must administer the PAS 
Program. As proposed, in order to 
participate in the PAS Program, an 
institution would be required to inde 
the PAS Program in its agreement wit 
the Secretary under 34 CFR 668.12. T 
implement this requirement, the

intends to propose amendir 
34 CFR 668.1(c) to include the PAS 
Program in a separate notice of 
proposed rulemaking amending 
subparts A and B of the Student

Assistance General Provisions 
regulations. As a result, all the relevant 
provisions of 34 CFR part 668 would 
apply to the PAS Program. If the 
institution withdraws or is terminated 
from the program, provisions will be 
proposed that prescribe how an 
institution must disburse funds to a 
student. Also, this proposed subpart 
would provide guidance on fiscal 
accounting procedures, retention of 
records, and submission of reports. As 
in the Federal Pell Grant Program, the 
Secretary specifically is requesting 
comment concerning the need for 
proposed § 691.77 and also concerning 
the proposed administrative burden on 
institutions to administer the program.
Subpart H—Administrative 
Responsibilities of a State

Because section 4G6F(a) of the HEA 
requires that a State enter into an 
agreement with the Secretary in order 
for students residing in that State to 
receive a PAS, proposed § 691.90 
describes the contents of the agreement. 
In addition, proposed § 691.91 
establishes the records a State must 
maintain and the length of time a State 
must keep those records.
Executive Order 12866

These proposed regulations have been 
reviewed in accordance with Executive 
Order 12866. Under thalerms of the 
order the Secretary has assessed the 
potential costs and benefits of the 
regulatory action. _

The potential costs associated with 
the proposed regulations are those 
resulting from statutory requirements 
and those determined by the Secretary 
to be necessary for administering this 
program effectively and efficiently. 
Burdens specifically associated with 
information collection requirements, if 
any, are identified and explained 
elsewhere in this preamble under the 
heading Paperw ork Reduction Act o f  
1980.

In assessing the potential cost and 
benefits—both quantitative and 
qualitative—of these proposed 
regulations, the Secretary has 
determined that the benefits of the 
proposed regulations justify the costs.

The Secretary has also determined 
that this regulatory action does not 
unduly interfere with State governments 
in the exercise of their governmental 
functions.

To assist the Department in 
complying with the specific 
requirements of Executive Order 12866, 
the Secretary invites comment on 
whether there may be further 
opportunities to reduce any potential 
Costs or increase potential benefits

resulting from these proposed 
regulations without impeding the 
effective aiid efficient administration of 
the program.

Regulatory Flexibility Act Certification
The Secretary certifies that these 

proposed regulations would not have a 
significant economic impact on a 
substantial number of small entities. 
States entering into an agreement with 
the Secretary are not defined as “small 
entities” in the Regulatory Flexibility 
Act. The small entities that would be 
affected by these proposed regulations 
are small institutions of higher 
education. However, these proposed 
regulations would not have a significant 
economic impact on the small 
institutions affected because, although 
certain reporting and recordkeeping 
requirements are imposed on 
participating institutions, these 
requirements are modeled on existing 
student financial assistance programs 
requirements already imposed on these 
institutions under title TV of the Higher 
Education Act of 1965, as amended. 
Therefore, the Secretary has determined 
that these provisions will have minimal 
impact on the small institutions of 
higher education.
Paperw ork Reduction Act o f  1980

Sections 690.13, 690.75, 690.77, 
690.82, 691.7, 691.9, 691.12, 691.61, 
691.73, 691.79, 691.81, 691.82, 691.83, 
691.90, and 691.91 contain information 
collection requirements for the Federal 
Pell Grant Program and the PAS 
Program. As required by the Paperwork 
Reduction Act of 1980, the Department 
of Education will submit a copy of these 
sections to the Office of Management 
and Budget (OMB) for its review. (44
U.S.C. 3504(h))

These proposed regulations affect 
businesses or other for-profit 
organizations and nonprofit institutions 
that are eligible to participate in the title 
IV, HEA programs. The Department 
needs and uses the information to 
implement the 1992 Amendments for 
the Federal Pell Grant Program and PAS 
Program. The regulations provide the 
requirements that States, institutions, 
and students must follow to participate 
in these programs.
F ederal P ell Grant

Annual public reporting and 
recordkeeping burden for this collection 
of information is estimated to average 40 
hours per response for 57 States and 
Territories and 2,280 total hours per 
year, including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the
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data needed, and completing and 
reviewing the collection of information.
P residential A ccess Scholarship  
Program

Annual public reporting and 
recordkeeping burden for this collection 
of information is estimated to average:
(1) 3 hours per response for 57 States 
and Territories; (2) 1 hour per response 
for 390,000 applicants; and (3) 3 hours 
per response for 10,000 institutions. The 
total hours for States, applicants, and 
institutions are 420,171 hours per year 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok.

Invitation To Comment: Interested 
persons are invited to submit comments 
and recommendations regarding these 
proposed regulations.

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in room 
4018, Regional Office Building 3, 7th 
and D Streets SW., Washington, DC, 
between the hours of 8:30 a.m. and 4 
p.m., Monday through Friday of each 
week except Federal holidays.

To assist the Department in 
complying with the specific 
requirements of Executive Order 12291 
and the Paperwork Reduction Act of 
1980 and their overall requirement of 
reducing regulatory burden, the 
Secretary invites comment on whether 
there might be further opportunities to 
reduce any regulatory burdens found in 
these proposed regulations.
A ssessm ent o f  Im pact

The Secretary particularly requests 
comments on whether the proposed 
regulations in this document would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

List of Subjects 
34 CFR Part 690

Administrative practice and 
procedure, Colleges and universities, 
Education, Grant programs—education, 
Reporting and recordkeeping 
requirements. Student aid.

34 CFR Part 691
Administrative practice and 

procedure, Colleges and universities, 
Education, Grant programs—education, 
Reporting and recordkeeping 
requirements, Student aid.
(Catalog of Federal Domestic Assistance 
(CFDA) Numbers: 84.063, Federal Pell Grant 
Program; Catalog of Federal Domestic 
Assistance Number for the Presidential 
Access Scholarship Program has not been 
assigned)

Dated: February 17,1994.
Richard W. Riley,
Secretary o f Education.

The Secretary proposes to amend title 
34 of the Code of Federal Regulations by 
amending part 690 and adding a new 
part 691 as follows:

PART 690—[Amended]
1. The authority citation for part 690 

is revised to read as follows:
Authority: 20 U.S.C. 1070a, unless 

otherwise noted.
2. The heading for part 690 is revised 

to read as follows:

PART 690—FEDERAL PELL GRANT 
PROGRAM

§§ 690.1, 690.2, 690.3, 690.6, 690.7, 690.9, 
690.10,690.11, 690.12, subpart F, 690.62, 
690.64, 690.65, 690.66, 690.71, 690.72, 
690.73, 690.74, 690.75,690.78, 690.79,
690.81, and 690.83 [Amended]

3. In part 690 add the word “Federal” 
before the words “Pell Grant” in the 
following places:

(a) Section 690.1;
(b) Section 690.2(c) under the terms 

“Disbursement Schedule" and 
“Scheduled Pell Grant”;

(c) Section 69Q.3(a)(2)(ii);
(d) Section 690.6(a) and (e);
(e) Section 690.7(a)(1),introductory 

text, (a)(2) (twice), (b) introductory text 
(twice), (c)(2), (c)(3), and (c)(4);

(f) Section 690.9(a) introductory text,
(a) (1) (twice), (a)(2) introductory text, 
and (a)(2)(ii);

(g) Section 690.10(a) and (b);
(h) Section 690.11 heading and text;
(i) Section 690.12(a);
(j) Subpart F heading;
(k) Section 690.62(a);
(l) Section 690.64 heading, (a)(2), and

(b) ;
(m) Section 690.65(d) introductory 

text, (d)(1), (d)(3), and (e) (three times);
(n) Section 690.66(b)(1) introductory 

text, (b)(l)(i), (b)(1)(h), (c)(1) 
introductory text, (c)(l)(i), (c)(1)(h), and
(c) (5);

(o) Section 690.71;
(p) Section 690.72(a);
(q) Section 690.73(b)(2). (b)(3), and

(b)(4);

(r) Section 690.75(a) introductory text,
(a)(3)(i), (a)(3)(h), (c), and (d) (twice);

(s) Section 690.78(c) introductory text;
(t) Section 690.79(a)(1) and (a)(2);
(u) Section 690.81(a)(2) and (b)

(twice); and
(v) Section 690.83(a)(1) introductory 

text, (b)(1), and (c)(2).

§§ 690.74 and 690.81 [Amended]
4. In part 690 add the word “Federal” 

before the words “Pell Grants” in the 
following places:

(a) Section 690.74 (twice); and
(b) Section 690.81(c).

§ 690.2 [Am ended]
5. Section 690.2 paragraph (b) is 

amended by adding in alphabetical 
order the term “Federal Pell Grant 
Program” and removing the terms 
“Academic year” and “Pell Grant 
Program”.

6. Section 690.2 paragraph (c) is 
amended by removing the definition of 
“Pell Grant Index”; by adding, in 
alphabetical order, new definitions of 
“Academic year”, “Annual award”, 
“Central processor”, “Expected family 
contribution”, “Incarcerated student”, 
“Institutional student information 
report”, “Less-than-half-time student”, 
and “Valid institutional student 
information report”; and by revising the 
definitions of “ Disbursement 
Schedule”, paragraph (1) under 
“Enrollment status”, and “Payment 
Schedule” to read as follows:

§ 690.2 G eneral Definitions 
*  *  * *  *

(c) * * *
. A cadem ic year: An academic year as 
defined in section 481 of the HEA.

Annual aw ard: The Federal Pell Grant 
award amount a full-time student would 
receive under the Payment Schedule for 
a full award year, and the amount a 
three-quarter-time, half-time, and less- 
than-half-time student would receive 
under the appropriate Disbursement 
Schedule for a full award year.

Central processor: An organization 
under contract with the Secretary that 
calculates an applicant’s expected 
family contribution based on the 
applicant’s application data, transmits 
an institutional student information 
report to each institution designated by 
the applicant, and submits reports to the 
Secretary on the correctness of the 
central processor’s computations of the 
amount of the expected family 
contribution and the accuracy of the 
answers to questions on the application 
form for the previous academic year.
*  *  *  *  • • *

D isbursem ent Schedule: A table 
showing the grant amounts that three-
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quarter, half-time, and ,less-than-haif- 
time students at term-based institutions 
using credit hours would receive for an 
academic year. This table is published 
annually by the Secretary and is based 
on—-:

(1) A student’s expected family 
contribution, as determined in 
accordance with title IV, part F of the 
Higher Education Act of 1965 (HEA), as 
amended; and

(2) A student’s attendance costs as 
defined in title IV, part F of the HEA.
*  *  *  *  *

Enrollment status: (1) Full-time, three- 
quarter-time, half-time, or less-than- 
half-time depending on a student's 
credit-hour work load per academic 
term at an institution using semesters, 
trimesters, quarters, or other academic 
terms and measuring progress by credit 
hours.
* * * * *

Expected fam ily  contribution (EFCh 
The amount an applicant and his or her 
spouse and family are expected to pay 
toward the student’s cost of attendance.
*  *  *  *  *

Incarcerated student: A student 
serving a criminal sentence in a Federal, 
State, or local penitentiary, prison, jail, 
reformatory, work farm, or other similar 
correctional institution. A student who 
is in a "half-way house” or "home 
detention” or is sentenced to serve only 
weekends is not considered 
incarcerated.
* *  *  *  *

Institutional student inform ation  
report: A paper document or an 
institutional paper printout from a 
computer-generated electronic record 
that the central processor transmits to 
the institution that includes an 
applicant’s—

(1) Personal identification 
information;

(2) Application data used to calculate 
the applicant’s EPC; and

0 } EFC calculated by the central 
processor.

Less-than-half-time student: An 
enrolled student who is carrying a  less- 
than-half-time academic work load—as 
determined by the institution—that 
amounts to less than half the work load 
of the appropriate minimum 
requirement outlined in the institution’s 
definition of a full-time student.

Payment Schedule: A table showing a 
full-time student’s Scheduled Federal

Pell Grant for a given award year. This 
table, published annually by the 
Secretary, is based on—

(1) The student’s expected family % 
contribution, as determined in 
accordance with part F  of title IV; and

(2) The student’s cost of attendance as 
defined in part F of title IV.
* * * *- *

Valid institutional student 
inform ation report: An institutional 
student information report—

(1) On which all the information used 
in calculating the applicant’s expected 
family contribution is accurate and 
complete as of the date the application 
is signed;

(2) That is signed by the applicant; 
and

(3) That, if corrections are made, is 
signed—

(i) By the applicant’s spouse; and
(ii) If the applicant is dependent, by 

one of his or her parents,
*  ■ *  *  *  *

7. Section 690.3 is amended by 
revising (b) introductory text, (b)(1), and
(b)(2), removing (b)(3)» and 
redesignating (h)(4) as (b)(3):

§690.3 Payment period.
* * * * *

(b) Payment p eriods fo r  an eligible 
program  that does not have academ ic 
term s: (1) For a student whose eligible 
program is one academic year or less-—

(i) (A) The first payment period is the 
period of time in which the student 
completes the first half of his or her 
academic year or the first half of his or 
her program (in credit or clock hours); 
and

(B) The second payment period is the 
period of time in which the student 
completes the second half of the 
academic year or the second half of his 
or her program (in credit or clock 
hours); or

(ii) At an institution measuring 
progress in credit hours, if  a student 
cannot earn half the credits In the 
academic year or program until after the 
midpoint between the first and last 
scheduled days of class, the student is 
considered to begin his or her second 
payment period on the later of—

(A) The calendar midpoint between 
the first and last scheduled days of class 
of the program or academic yean or

(B) The date, as determined by 
institution, that the student has 
completed half of his or her academic 
coursework.

(2) For a student whose program is 
more than one academic year in credit 
or clock hours, the payment periods 
must be calculated under paragraph 
(b)(1) of this section unless the 
remaining portion of the program is less 
than an academic year. If the remaining 
portion of the program is less than an 
academic year, each payment period 
must be the period of time in which a 
student first completes—

(1) One-half of the academic year as 
determined under the provisions in 
(b)(1); or

(ii) The remaining hours in the 
student’s program. 
* * * * *

8. Section 690.6 is amended by 
removing paragraphs (c), (d), and (e), 
and by amending paragraph (b) by 
adding a second sentence to read as 
follows:

§ 690.6 Duration of student eligibility.
*  *  *  *  * ,

(b) * * * Any noncredit or remedial 
course taken fay a student, including a 
course in English language instruction, 
is not included in the institution’s 
determination of that student’s period of 
Federal Pel) Grant eligibility.
(Authority: 20 U.S.G 1070a)

9. Section 690.8 is amended by 
revising paragraphs fc) and (d) to read 
as follows:

§ 690.8 Enrollment status for students 
taking regular amt correspondence 
courses.
*  *  *  *  *

(c) (1) Notwithstanding the limitation 
in paragraph (b)(3) of this section, a 
student who would be a half-time 
student based solely on his or her 
correspondence work is considered a 
half-time student unless the calculation 
in paragraph (b) of this section produces 
an enrollment status greater than half
time.

(2) A student who would be a less- 
than-half-time student based solely on 
his or her correspondence work or a 
combination of correspondence work 
and regular course work is considered a 
less-than-half-time student.

(d) The following chart provides 
examples of the rules set forth in this 
section. It assumes that the institution 
defines full-time enrollment as 12 
credits per term, making the half-time 
enrollment equal to 6 credits per term.
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Under §691.8
Number of 

credit hours 
regular work

Number of 
credit hours 
correspond

ence

Total course 
load in cred

it hours to 
determine 
enrollment 

status

Enrollment status

3 3 6 Half-time.
3 6 6 Half-time.
3 9 6 Half-time.
6 3 9 Three-quarter-time.
6 6 12 Full-time.
2 6 6 Half-time.

Less-than-half-time.

' Any combination of regular and correspondence work that is greater than 0, but less than 6 hours.

10. Section 690.10 is amended by 
revising the authority citation at the end 
of the section and by adding a new 
paragraph (c) to read as follows:

§ 690.10 Administrative cost allowance to 
participating schools. 
* * * * *

(c) If an institution enrolls a 
significant number of students who are 
attending less-than-full-time or are 
independent students, the institution 
shall use a reasonable proportion of 
these funds to make financial aid 
services available during times and in 
places that will most effectively 
accommodate the needs of those 
students.
(Authority: 20 U.S.C. 1096)

11. Section 690.13 is amended by 
revising the first sentence to read as 
follows:
§ 690.13 Notification of expected family 
contribution.

The Secretary sends a “Student Aid 
Report” (SAR) to each eligible applicant 
and an institutional student information 
report to each institution designated by 
the applicant. * * *

Subpart C—[Removed and Reserved]

12. Subpart C is removed and 
reserved.

13. Section 690.61 is revised to read 
as follows:
§ 690.61 Submission process and deadline 
for a student aid report or institutional 
student information report

(a) Subm ission process. (1) Except as 
provided in paragraph (a)(2) of this 
section, an institution may make a 
disbursement of a Federal Pell Grant to 
a student only if—-

(i) The student has submitted a valid 
SAR to the institution; or

(ii) The institution—
(A) Has obtained a valid institutional 

student information report for that 
student; and

(B) Participates in the Secretary’s 
electronic programs (Recipient Data

Exchange, Electronic Data Exchange, or 
“Floppy Disk” Exchange) to report 
Federal Pell Grant disbursements; and

(C) Uses that institutional student 
information report to determine the 
student’s eligibility to receive his or her 
Federal Pell Grant.

(2) An institution may make one 
disbursement of a student’s Federal Pell 
Grant without a valid SAR or valid 
institutional student information report 
if it follows the procedures described in 
§690.77.

(3) An institution is entitled to rely on 
valid SAR information or valid 
institutional student information report 
information except under the conditions 
set forth in 34 CFR 668.14(f) and 668.60.

(b) Student A id R eport or institutional 
student inform ation report deadline. (1) 
Except as noted in 34 CFR 668.60, for 
a student to receive a Federal Pell Grant 
for an award year, the student must 
submit the relevant parts of the SAR to 
his or her institution or the institution 
must receive a valid institutional 
student information report by June 30 of 
that award year.

(2) Except as noted in 34 CFR 668.60, 
for a student to receive a Federal Pell 
Grant for an award year, the student 
must submit the relevant parts of the 
SAR to his or her institution or the 
institution must receive a valid 
institutional student information report 
while the student is still enrolled and 
eligible for payment at that institution.
(Authority: 20 U.S.C 1070a)

14. Section 690.62 is amended by 
revising the heading of the section, by 
removing paragraph (c), and by revising 
paragraph (b), to read as follows:

§690.62 Calculation of a Federal Pell 
Grant
* . * ■ ■ * " ■ * * ■

(b) No payment may be made to a 
student if the student’s Scheduled 
Federal Pell Grant is less than $200. 
However, a student who is eligible for 
a Federal Pell Grant that is equal to or 
greater than $200, but less than or equal

to $400, shall be awarded a Federal Pell 
Grant of $400.

15. Section 690.63 is revised to read 
as follows:
§690.63 Calculation of a Federal Pell 
G rant fo r a paym ent period.

(a)(1) Programs using standard terms 
with at least 30 w eeks o f instructional 
tim e. A student’s Federal Pell Grant for 
a payment period is calculated under 
paragraph (b) or (d) of this section if—

(1) The student is enrolled in an 
eligible program that—

(A) Measures progress in credit hours;
(B) Is offered in semesters, trimesters, 

or quarters;
(C) Requires the student to enroll for 

at least 12 credit hours in each term in 
the award year to qualify as a full-time 
student; and

(D) Is not offered with multiple start 
dates or overlapping terms; and

(ii) The institution offering the 
program—

(A) Provides the program using an 
academic calendar that includes two 
semesters or trimesters in the fall 
through the following spring, or three 
quarters in the fall, winter, and spring; 
and

(B) Provides at least 30 weeks of 
instructional time in the terms specified 
in paragraph (a)(l)(ii)(A) of this section.

(2) Programs using standard terms 
with less than 30 w eeks o f instructional 
tim e. A student’s Federal Pell Grant for 
a payment period is calculated under 
paragraph (c) or (d) of this section if

(i) The student is enrolled in an 
eligible program that—

(A) Measures progress in credit hours,
(B) Is offered in semesters, trimesters,

or quarters; *
(C) Requires the student to enroll in 

at least 12 credit hours in each term in 
the award year to qualify as a full-time
student; and , . .

(D) Is not offered with multiple start 
dates or overlapping terms; and

(ii) The institution offering the 
program—

(A) Provides the program using an 
academic calendar that includes two
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semesters or trimesters in the fall 
through the following spring, or three 
quarters in the fall, winter, and spring; 
and

(B) Does not provide at least 30 weeks 
of instructional time in the terms 
specified in paragraph (a)(2)(ii)(A) of 
this section.

(3) Other program s Using term s and  
credit hours, A student’s Federal Pell 
Grant for a payment period is calculated 
under paragraph (d) of this section if  the 
student is enrolled in an eligible 
program that—

(i) Measures progress in credit hours; 
and

(ii) Is offered in academic terms other 
than those described in paragraphs 
(a)(1) and (a)(2) of this section.

(4) Programs not using term s or using 
clock hours. A student’s Federal Pell 
Grant for any payment period is
calculated under paragraph (e) of this 
section if the student is enrolled in an 
eligible program that—

(i) Is offered in. credit hours but is not 
offered in academic terms; or

(ii) Is offered in clock hours.
(b) Programs using standard term s ' 

with at least 30 w eeks o f  instructional 
time. The Federal Pell Grant for a
payment period, i.e., an academic term, 
for a student in a program using 
standard terms with at least 30 weeks oí 
instructional time in two semesters or 
trimesters or in three quarters as 
described in paragraph (a)(l)(ii)(A) of 
this section, is calculated by—

(1) Determining his or her enrollment 
status for the term;

(2) Based upon that enrollment status, 
determining his or her annual award 
from the Payment Schedule for full-time 
students or the Disbursement Schedule 
for three-quarter-time, half-time, or less- 
than-half-time students; and

(3) Dividing the amount described 
under paragraph (b)(2) of this section 
by—

(i) Two at institutions using semesters 
or trimesters or three at institutions 
using quarters; or

(ii) The number of terms over which 
the institution chooses to distribute the 
student’s annual award if—

(A) An institution chooses to 
distribute all of the student’s annual 
award determined under paragraph 
|d)v2) of this section over more than two 
erais at institutions using semesters or 

¡ ^ eSters or more than three quarters at 
lnm îï i0ns using quarters; and 
; '"1 The number of weeks of
instructional time in the terms,
including the additional term or terms.

equals the weeks of instructional time in 
the institution’s academic year.

(c) Programs using standard term s 
with less than 30 w eeks o f  instructional 
tim e. The Federal Pell Grant for a 
payment period, i.e., an academic term, 
for a student in a program using 
standard terms with less than 30 weeks 
of instructional time in two semesters or 
trimesters or in three quarters as 
described in paragraph (a)(2)(ii)(A) of 
this section, is calculated by—

(1) Determining his or her enrollment 
status for the term;

(2) Based upon that enrollment status, 
determining his or her annual award 
from the Payment Schedule for full-time 
students or the Disbursement Schedule 
for three-quarter-time, half-time, or Iess- 
than-half-time students;

(3) Either—
(i) (A) Multiplying his or her annual 

award determined under paragraph
(c)(2) of this section by the following 
fraction as applicable:

At an institution using semesters or 
trimesters—

The number of weeks of instructional 
time offered by die institution in the fall
________and spring semesters_______
Ihe number of weeks in the institution's 

academic year 
; or

At an institution using quarters—

The number of weeks of instructional 
time offered by the institution in the 

fall, winter, and spring quarters 
The number of weeks in the institution's 

academic year
; and

(B) Dividing the amount determined 
under paragraph (c)(3)(i)(A) of this 
section by two at institutions using 
semesters or trimesters or three at 
institutions using quarters; or

(ii) Dividing the student’s annua) 
award determined under paragraph
(c)(2) by the number of terms over 
which the institution chooses to 
distribute the student’s annua) award 
if—

(A) An institution chooses to 
distribute all of the student’s annual 
award determined under paragraph 
(c)(2) of this section over more than two 
terms at institutions using semesters or 
trimesters or more than three quarters at 
institutions using quarters; and

(B) The number of weeks of 
instructional time in the terms 
including the additional term or terms 
equals the weeks of instructional time in 
the institution’s academic year.
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(d) Other program s using terms and  
credit hours. The Federal Pell Grant for 
a payment period, i.e., an academic 
term, for a student in a program using 
terms and credit hours, other than those 
described in paragraphs (a) (1) or (2) of 
this section, is calculated by—

(1) (i) For a student enrolled in a 
semester, trimester, or quarter, 
determining his or her enrollment status 
for the term; or

(ii) For a student enrolled in a term 
other than a semester, trimester, or 
quarter, determining his or her 
enrollment status for the term by—

(A) Dividing the number weeks of 
instructional time in the term by the 
number of weeks of instructional time 
in the institution’s academic year;

(B) Multiplying the fraction 
determined under paragraph 
(d)(l)(ii)(A) by the number of credit 
hours in the institution’s academic year 
to determine the number of hours 
required to be enrolled to be considered 
a full-time student; and

(C) Determining a student’s 
enrollment status by calculating the 
proportion of the number of hours in 
which the student enrolls in the term to 
the number of hours required to be 
considered full-time under paragraph 
(d)(l)(ii)(B) of this section;

(2) Based upon that enrollment status, 
determining his or her annual award 
from the Payment Schedule for full-time 
students or the Disbursement Schedule 
for three-quarter-time, half-time, or Iess- 
than-half-time student;

(3) Multiplying his or her annual 
award determined under paragraph 
(d)(2) of this section by the following 
fraction:

The number of weeks of instructional 
'______ time in the term

The number of weeks of instructional 
time in die institution’s academic year

; and
(4) Paying the student the amount 

determined under paragraph (d)(3) of 
this section.

(e) Programs using clock hours or  
credit hours without terms. The Federal 
Pell Grant for a payment period for a 
student in a program using credit hours 
without terms or using clock hours is 
calculated by—

(1) Determining the student’s 
Scheduled Federal Pell Grant using the 
Payment Schedule;

(2) Multiplying the Scheduled Award 
by—
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The number of weeks of instructional time for 
a full - time student to complete the lesser of the clock or 

credit hours in the program or the academic year 
The number of weeks of instructional time in 

the institution's academic year

; and
(3) Multiplying the amount 

determined under paragraph (e)(2) of 
this section by—

The number of credit or clock hours
_______in a payment period_______
The number of credit or clock hours 

in the institution's academic year
(f) A single disbursement may not 

exceed 50 percent of any award 
determined under paragraph (d) or (e) of 
this section. If a payment for a payment 
period calculated under paragraphs (d) 
or (e) of this section would require the 
disbursement of more than 50 percent of 
a student’s annual award in that 
payment period, the institution shall 
make at least two disbursements to the 
student in that payment period. The 
institution may not disburse an amount 
that exceeds 50 percent of the student’s 
annual award until the student has 
completed the period of time in the 
payment period that equals, in terms of 
weeks of instructional time, 50 percent 
of the weeks of instructional time in the 
institution’s academic year.

(g) Notwithstanding paragraphs (b),
(c), (d), (e), and (f) of this section—

(1) The amount of a student’s award 
for an award year may not exceed his or 
her Scheduled Federal Pell Grant award 
for that award year; and

(2) An incarcerated student’s Federal 
Pell Grant shall not exceed the sum of 
the amount of tuition and fees normally 
assessed for that course of study by the 
institution plus the actual cost of books 
and supplies.

(h) For purposes of this section, an 
institution must define its academic 
year for each of its eligible programs in 
terms of the number of credit or clock 
hours and weeks of instructional time in 
accordance with the requirements of 
section 481(d) of the HEA.

16. Section 690.65 is amended by 
revising paragraphs (a), (c), and (f) to 
read as follows:

§ 690.65 Transfer student: attendance at 
more than one institution during an award 
year.

(a) If a student who receives a Federal 
Pell Grant at one institution 
subsequently enrolls at a second 
institution in the same award year, the 
student may receive a grant at the 
second institution only if—

(1) The student has submitted a valid 
SAR; or

(2) The second institution participates 
in the Secretary’s electronic programs to 
report Federal Pell Grant disbursements 
(Recipient Data Exchange, Electronic 
Data Exchange, or “Floppy Disk” 
Exchange) and the second institution 
has obtained a valid institutional 
student information report, in which 
case the institution shall use the 
information from the valid institutional 
student information report to determine 
the amount of the student’s award. (The 
institution shall follow the procedures 
set forth in 34 CFR 668.19 relating to 
financial aid transcripts.)
ik  it  it  ★  ★

(c) The second institution may pay a 
Federal Pell Grant only for that portion 
of the academic year in which a student 
is enrolled at that institution. The grant 
amount must be adjusted, if necessary, 
to ensure that the grant does not exceed 
the student’s Scheduled Federal Pell 
Grant for that award year.
it  it  it  i f  it

(f) A transfer student shall repay any 
amount received in an award year that 
exceeds his or her Scheduled Federal 
Pell Grant.

§690.73 [Amended]
17. Section 690.73(b)(1) is amended 

by adding after the word “institution” 
the words “or for whom the institution 
received a valid institutional student 
information report”.

18. Section 690.75 is amended by 
revising paragraphs (a)(2), and (b), and 
by adding new paragraphs (f), (g), and
(h) to read as follows:

§690.75 Determination of eligibility for 
payment.

(a) * * *
(2) Is enrolled as an undergraduate 

student; and
it  it  it  it  it

(b) If an eligible student submits a 
valid SAR to the institution or the 
institution receives a valid institutional 
student information report for that 
student and that student then becomes 
ineligible before receiving a payment, 
the institution may pay the student only 
the amount that it determines could 
have been used for educational 
purposes before the student became 
ineligible.
ft  ft  it  it  it

(f) If the student is an incarcerated 
student, the student is eligible to receive 
a Federal Pell Grant if—

(1) (i) The State in which the student 
is incarcerated has submitted, and the 
Secretary has approved, a report as 
described in § 690.75(g); or

(ii) The student is a federally 
incarcerated student in any state; and

(2) The student is not under sentence 
of death or under sentence of life 
imprisonment without eligibility for 
parole or release.

(g) For an eligible incarcerated 
student to receive funds during an 
award year, the State in which the 
student is incarcerated must file a report 
annually on a form approved by the 
Secretary. The report confirms that the 
State expended as much on 
postsecondary educational assistance 
for incarcerated students during the 
Federal fiscal year prior to the year in 
which an incarcerated student is 
otherwise eligible to receive a Federal 
Pell Grant as was expended by the State 
for incarcerated students in Federal 
fiscal year 1988. For purposes of this 
report, States must provide information 
about State postsecondary educational 
expenditures for incarcerated students 
for the Federal fiscal year prior to the 
year in which the student is eligible and 
Federal fiscal year 1988. The report 
must include fiscal information about 
the following—-

- (1) Appropriated funds, including 
funds appropriated to State Departments 
of Correction or other State agencies, 
expended for postsecondary education 
assistance to incarcerated students;

(2) Tuition waivers for postsecondary 
incarcerated students;

(3) Tuition reimbursements for 
postsecondary incarcerated students;

(4) State postsecondary educational 
assistance programs where the funds are 
expended for incarcerated students 
(except the Federal portion of any grant 
under the State Student Incentive Grant 
Program, and any other Federal 
postsecondary assistance);

(5) Special school district funding for 
postsecondary education for 
incarcerated students; and

(6) Any other funds expended on 
postsecondary educational assistance 
for incarcerated students, excluding any 
Federal assistance.

(h) For each payment period during 
which an incarcerated student is 
otherwise eligible, the institution may 
make payments to the student only if 
the State has submitted its annual report 
and the Secretary approved that report



prior to the payment period during 
which the student is eligible to be paid. 
The institution shall not make payments 
to an incarcerated student for payment 
periods during which the student was 
enrolled and eligible but the State’s 
annual report was not submitted and 
approved by the Secretary.

19. Section 690.77 is revised to read 
as follows:

§ 690.77 Initial disbursement of a Federal 
Pell Grant in an award year without a valid 
SAR or valid Institutional student 
information report

(a) Within an award year, an 
institution may make one disbursement 
of a student’s Federal Pell Grant before 
receiving the student’s valid SAR or 
valid institutional student information 
report if the institution—

(1) Receives a student’s application 
information;

(2) Does not have documentation that 
indicates that the application 
information is inaccurate; and

(3) Receives an EFC—
(i) From the Secretary; or
(ii) From an organization that has a 

contract with the Secretary to transmit 
application data to the Secretary.

(b) If an institution receives a 
student’s application information 
specified in paragraphs (a)(1) and (a)(3) 
of this section and his or her EFC from 
the Secretary, or his or her EFC as 
calculated by the Secretary from an 
organization that has a contract to 
transmit application data to the 
Secretary, but the institution has 
documentation that indicates that the
application information is inaccurate, 
the institution may make one 
disbursement of a student’s Federal Pell 
Grant within an award year before 
receiving the student’s valid SAR or 
valid institutional student information 
report if the institution—

(1) Resolves the inconsistencies 
between its documentation and the 
student’s application information;

(2) Recalculates the student’s EFC 
based on correct information;

(3) Makes the disbursement of the 
student’s Federal Pell Grant for the first 
payment period based on the 
recalculated EFC; and

(4) Reports the changes in the 
student’s application information and 
the recalculated EFC to the Secretary 
within the deadline established by the 
Secretary.

(w p  “  an institution chooses to make 
a d^bursement under paragraph (a) or 
♦ ? j . , is section> ft shall be liable for 
mat disbursement if the institution does 
not receive a valid SAR or valid 
institutional student information report 
or the student for that award year.

(2) If an institution chooses to make 
a disbursement under paragraph (b) of 
this section, the institution and the 
student shall be liable for any 
overpayment caused by an incorrect 
recalculation of the student’s EFC.

(3) If a student receives an 
overpayment as a result of a 
disbursement made under paragraph (a) 
or (b) of this section, the institution 
shall eliminate the overpayment by 
following the procedures described in 
34 CFR 668.61(a).
(Authority: 20 U.S.C. 1070a)

20. Section § 690.80 is amended by 
revising the section heading and 
paragraphs (a) and (b)(1) to read as 
follows:

§ 690.80 Recalculation of a Federal Pell 
Grant award.

(a) Change in expected  fam ily  
contribution. (1) The institution shall 
recalculate a Federal Pell Grant award 
for the entire award year if the student’s 
expected family contribution changes at 
any time during the award year. The 
change may result from—

(1) The correction of a clerical or 
arithmetic error under § 690.14; or

(ii) A correction based on information 
required in §690.12 or § 690.77.

(2) Except as described in 34 CFR 
668.60(c), the institution shall adjust the 
student’s award when an overaward or 
underaward is caused by the change in 
the expected family contribution. That 
adjustment must be made—

(i) Within the same award year—if 
possible—to correct any overpayment or 
underpayment; or

(ii) During the next award year to 
correct any overpayment that could not 
be adjusted during the year in which the 
student was overpaid:

(b) Change in enrollm ent status. (1) If 
the student’s enrollment status changes 
from one academic term to another term 
within the same award year, the 
institution shall recalculate the Federal 
Pell Grant award for the new payment 
period taking into account any changes 
in the cost of attendance.
* * * * *

21. Section 690.82 is amended by 
revising paragraphs (a) introductory text 
and (a)(1) to read as follows:

§ 690.82 Maintenance and retention of 
records.

(a) Each institution shall maintain 
adequate records (including those 
related to verification), which include 
the fiscal and accounting records that 
are required under § 690.81, records 
required for audits in 34 CFR 668.23, 
the SAR or institutional student 
information report of each student who

received a Federal Pell Grant, and 
records indicating—

(1) The eligibility of all enrolled 
students who have submitted valid 
SARs to the institution or for whom the 
institution has received valid 
institutional student information reportf 
* * * * *

22. A new part 691 is added to read 
as follows:

PART 691—PRESIDENTIAL ACCESS 
SCHOLARSHIP PROGRAM

Subpart A—General 
Sec.
691.1 Scope and purpose.
691.2 General definitions.
691.3 Definitions of payment period.
691.4 [Reserved]
691.5 [Reserved]
691.6 Duration of student eligibility.
691.7 Institutional participation.
691.8 Enrollment status for students taking 

regular and correspondence courses.
691.9 Written agreements between two or 

more eligible institutions.
691.10 [Reserved]
691.11 Payments from more than one 

institution.

Subpart B—Application Procedures and 
Eligibility Requirements
691.12 The application process. 
691.13-691.14 [Reserved]
691.15 Eligibility to apply initially for a 

scholarship.
691.16 Eligibility requirements to receive 

an award.
691.17 Eligibility requirements to continue 

to receive an award.

Subpart C—[Reserved]
Subpart D—[Reserved]
Subpart E—[Reserved]
Subpart F—Determination of Awards
691.61 Disbursement conditions and 

deadlines.
691.62 Calculation of a Presidential Access 

Scholarship Program award.
691.63 Calculation of a Presidential Access 

Scholarship for a payment period.
691.64 Calculation of a Presidential Access 

. Scholarship for a payment period that
occurs in 2 award years.

691.65 Transfer student: attendance at more 
than one institution during an award 
year.

691.66 Correspondence study.

Subpart G—institutional Administration
691.71 Scope.
691.72 Institutional participation 

agreement.
691.73 Termination of institutional 

participation agreement.
691.74 [Reserved]
691.75 Determination of eligibility for 

payment.
691.76 Frequency of payment.
691.77 Initial disbursement of a PÀS in an 

award year without a valid SAR or 
institutional student information report.
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691.78 M eth o d  o f  d isb u rsem en t b y  c h e c k  o r 
cred it to  a s tu d e n t’s a cco u n t.

691.79 Recovery of overpayments.
691.80 Recalculation of a PAS Program 

award.
691.81 Fiscal control and fund accounting 
• procedures.
691.82 Maintenance and retention of 

records.
691.83 Submission of reports.

Subpart H— Adm inistrative R esponsibilities  
of a State
691.90 Early-iatervention agreement.
691.91 Records a State must maintain. 

Authority: 20 U.S.C. 1070a-31 et seq.

Subpart A—General

§ 691.1 Scope and purpose.
The purposes of the Presidential 

Access Scholarship (PAS) Program are 
to encourage students to finish high 
school and attend college and to 
upgrade the course of study completed 
by high school graduates who are from 
low or moderate-income families.
(Authority: 20 U.S.C. 1070a-31)

§ 691.2 General definitions.
(a) Definitions of the following terms 

used in this part are described in 
subpart A of the regulations for 
Institutional Eligibility under the Higher 
Education Act of 1965, as amended, 34 
CFR part 600:
Accredited 
Clock hour 
program
Program of study by correspondence 
Recognized equivalent of high school 'j

diploma 
Secretary

(b) Definitions of the following terms 
used in this part are described in 
subpart A of the Student Assistance 
General Provisions, 34 CFR part 668:
Award year 
Enrolled
Federal Pell Grant Program 
Public or private nonprofit institution of 

higher education 
Regular student 
State

(c) Other terms used in this part are: 
A cadem ic year: An academic year as

defined in section 481 of the HEA.
Central processor: An organization 

under contract with the Secretary that 
calculates an applicant’s expected 
family contribution based on the 
applicant’s application data, transmits 
an institutional student information 
report to each of the institutions 
designated by the applicant, add 
submits reports to the Secretary on the 
correctness of the central processor’s 
computations of the amount of the 
expected family contribution and the 
accuracy of the answers to questions on

the application form for the previous 
academic yéar.

Disbursement Schedule: A table 
showing the scholarship amounts for 
three-quarter, half-time, and less-than- 
half-time students at term-based 
institutions using credit hours would 
receive for an academic year. This table, 
published annually by the Secretary, is 
based on the amount of a student’s 
Federal Pell Grant.

Electronic Data Exchange: An 
electronic exchange system between the 
Secretary and an institution under 
which a student is able to correct or 
verify information contained on his or 
her SAR at the institution he or she is 
attending and the institution is able to 
print out a SAR for that student that is 
based on the corrected or verified 
information.

Eligible early-intervention program : A 
program as required under § 691.16(a)(5) 
that provides education-related 
activities such as counseling, mentoring, 
academic support, outreach, and other 
supportive services, including providing 
information on opportunities for 
postsecondary financial aid, to students 
enrolled in preschool through grade 12. 
To qualify, a program must be one of the 
following:

(1) A Talent Search project as 
described in 34 CFR part 643 and 
authorized under section 402B of the 
HEA, as amended;

(2) An Upward Bound project as 
described in 34 CFR part 645 and 
authorized under, section 402C of the 
HEA, as amended;

(3) An Opportunity Center as 
described in 34 CFR part 644 and 
authorized under section 402F of the 
HEA, as amended; or

(4) A National Early Intervention 
Scholarship and Partnership Program as 
authorized under section 404A of the 
HEA, as amended; or

(5) A prqgram that is certified as an 
honors scholars program by the 
Governor of the State in widch it is 
offered and that the Governor 
determines meets comparable 
requirements for any program funded 
under 34 CFR parts 643, 644¿ 645, or 
section 404A of the HEA.

Eligible institution: An institution as 
defined in section 481 of the HEA.

Eligible program : A program as 
defined in section 481 of the HEA.

Expected fam ily  contribu tion (EFC): 
The amount a student and his or her 
spouse and family are expected to pay 
toward the student’s cost of attendance.

Full-tim e student: An enrolled 
student who is carrying a full-time 
academic work load (other than by 
correspondence)—as determined by the 
institution—under a standard applicabh

to all students enrolled in a particular 
program. However, an institution’s full
time standard must equal or exceed one 
of the following minimum 
requirements:

(1) 12 semester hours or 12 quarter 
hours per academic term in an 
institution using a semester, trimester, 
or quarter system;

(2) 24 semester hours or 36 quarter 
hours per academic year for an 
institution using credit hours but not 
using a semester, trimester, or quarter 
system, or the prorated equivalent for a 
program of less than 1 academic year;

(3) 24 clock hours per week for an 
'■ institution using clock hours;

(4) In an institution using both credit 
and clock hours, any combination of 
credit and clock hours where the sum of 
the following fractions is equal to or 
greater than one:

Number of credit hours per term 

12 

+

Number of clock hours per week 

24
(5) A series of courses or seminars 

which equal 12 semester hours or 12 
quarter hours in a maximum of 18 
weeks; or

(6) The work portion of a cooperative 
education program in which the amount 
of work performed is equivalent to the 
academic workload of a full-time 
student.

H alf-tim e student: (1).Except as 
provided in paragraph (2) of this 
definition, an enrolled student who is 
carrying a half-time academic work 
load—as determined by the 
institution—that amounts to at least half 
the work load of the appropriate 
minimum requirement outlined in the 
institution’s definition of a full-time 
student.

(2) A student enrolled solely in a 
program of study by correspondence 
who is carrying a work load of at least 
12 hours of work per week or is earning 
at least 6 credit hours per semester, 
trimester, or quarter. However, 
regardless of the workload, no student 
enrolled solely in correspondence study 
is considered more than a half-time 

. student.
Honors scholars program : A program 

designed to encourage a high level of 
academic achievement from students 
who are enrolled in the program.

Institution o f higher education  _ 
(Institution): An institution of higher 
education, a proprietary institution ot 
higher education, or a postsecondary
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vocational institution as defined in 
section 481 of the HEA.

Institutional student inform ation  
report: A paper document or an 
institutional paper printout from a 
computer-generated electronic record 
that the central processor transmits to 
the institution, which includes an 
applicant’s—

(1) Personal identifying information;
(2) Application data used to calculate 

the applicant’s EFC; and
(3) EFC calculated by the central 

processor.
Less than half-tim e student: An 

enrolled student who is carrying a less 
than half-time academic work load—as 
determined by the institution—that 
amounts to less than half the work load 
of the appropriate minimum 
requirement outlined in the definition 
of a full-time student.

Payment Schedule: A table showing a 
full-time student’s Scheduled PAS 
Award for an academic year. This table 
is published annually by the Secretary.

Scheduled Presidential A ccess 
Scholarship: The amount of a PAS that 
would be paid to a full-time student for 
a full academic year.

Student Aid Report (SAR): A report 
provided to an applicant showing the 
amount of his or her expected family 
contribution.

Student A id Report (SAR) Payment 
Document: A part of the SAR that is 
provided to the Secretary by an 
institution showing an applicant’s 
expected family contribution, cost of 
attendance, and enrollment status at 
that institution.

Three-quarter-time student: An 
enrolled student who is carrying a three- 
quarter-time academic work load—as 
determined by the institution—that 
amounts to at least three-quarters of the 
work of the appropriate minimum 
requirement outlined in the definition 
of a “full-time student.”

Undergraduate student: A student 
enrolled in an undergraduate course of 
study at an institution of higher 
education who—

(1) Has not earned a baccalaureate o 
first professional degree; and

(2) Is in an undergraduate course of 
study that usually does not exceed 4 
academic years or is enrolled in a 4 to 
5 academic year program designed to 
lead to a first degree. A student enroll* 
m a program of any other length is 
considered an undergraduate student 
only for the first 4 academic years of 
that program.

Valid institutional student 
information report: An institutional 
student infonnation report—
J ^ O n  which all the information use 
n calculating the applicant’s expected

family contribution is accurate and 
complete as of the date the application 
is signed;

(2) That is signed by the applicant; 
and

(3) That if corrections are made, is 
signed—

(i) By the applicant’s spouse; and
(ii) If the applicant is dependent, by 

one of his or her parents.
Valid Student Aid Report: A Student 

Aid Report—
(1) On which all of the information 

used in the calculation of the 
applicant’s expected family contribution 
is accurate and complete as of the date 
the application is signed; and

(2) For the Electronic Data Exchange, 
that is signed by the applicant and, if 
corrections are made—

(i) Is signed by the applicant’s spouse; 
and

(ii) If the applicant is dependent, is 
signed by one of his or her parents.
(Authority: 20 U.S.C. 1070a—31 etseq.)

§ 691.3 D efinitions of paym ent period.
(a) Payment period  fo r  an eligible 

program  that has academ ic term s:
(1) Except as noted in paragraph (a)(2) 

of this section, for an eligible program 
that uses semesters, trimesters, quarters, 
or other academic terms, the payment 
period is the semester, trimester, 
quarter, or other academic term.

(2) For an eligible program that uses 
semesters, trimesters, quarters, or other 
academic terms and measures progress 
in clock hours—

(i) A payment period is a semester, 
trimester, quarter, or other academic 
term if the student completes all the 
clock hours scheduled for that term;

(ii) If at the end of a term, the student 
has not completed all of the clock hours 
scheduled for that term and the student 
has received a PAS for that term, the 
payment period extends beyond that 
term for as long as it takes the student 
to complete the number of clock hours 
originally scheduled for that term; and

(lii) If a payment period extends into 
another term, the next payment period 
consists of the number of clock hours 
scheduled for that term that were not 
included in the previous payment 
period.

(b) Paym ent period  fo r  an institution 
that does not have academ ic term s:

(1) For the first academic year for a 
student—

(i) The first payment period is the 
period of time in which the student 
completes the first half of his or her 
academic year (in credit hours or clock 
hours);

(ii) The second payment period is the 
period of time in which the student 
completes the second half of that 
academic year.

(2) For subsequent academic years, or 
fractions of academic years, each 
payment period must be the period of 
time in which a student completes—

(i) One-half of the academic year; or
(ii) The remaining hours in the 

student’s program, whichever is to be 
completed first.

(3) For a student whose remaining 
program is less than an academic year—

(i) The first payment period mq^t be 
the period of time in which the student 
completes the first half of his or her 
remaining program (in credit or clock 
hours); and

(ii) The second payment period must 
be the period of time in which the 
student completes the second half of his 
or her remaining program.

(4) If an institution chooses to have 
more than two payment periods in an 
academic year, the rules in paragraphs
(b)(1) through (b)(3) of this section are 
modified to reflect the increased 
number of payment periods. For 
example, if an institution chooses to 
have three payment periods in an 
academic year, each payment period 
must correspond to one-third of the 
academic year.
(Authority: 20 U.S.C. 1070a-32) 

§§691 .4 -691 .5  [Reserved]

§ 691.6 Duration of student elig ib ility .
A scholarship under the PAS Program 

shall be awarded to a student for a 
period of—

(a) Not more than 4 academic years; 
or

(b) Not more than 5 academic years in 
the case of a student who is enrolled in 
an undergraduate course of study 
requiring attendance for the full-time 
equivalent of 5 academic years.
(Authority: 20 U.S.C. 1070a-32)

§ 691.7 Institutional participation.
(a) (1) An institution of higher 

education is eligible to award 
scholarships for the PAS Program if it—

(1) Meets the appropriate definition 
set forth in section 481 of the HEA;

(ii) Enters itito a program 
participation agreement with the 
Secretary; and

(iii) Complies with that agreement 
and with the applicable provisions of 
this part and 34 CFR part 668.

(2) If an institution begins 
participation in the PAS Program during 
an award year, a student enrolled in and 
attending that institution is eligible to 
receive a PAS for the payment period 
during which the institution enters into 
a program participation agreement with 
the Secretary and any subsequent 
payment period.

(b) If an institution becomes ineligib le 
to participate in the PAS Program
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during an award year, an eligible 
student who was attending the 
institution and who submitted a valid 
SAR to the institution or whose 
institution received a valid institutional 
student information report from the U.S. 
Department of Education before the date 
the institution became ineligible is paid 
a PAS for that award year for—

(1) The payment periods that the 
student completed before the institution 
became ineligible; and

(2) The payment period in which the 
institution became ineligible.

(c) An institution that becomes 
ineligible shall, within 45 days after the 
effective date of loss of eligibility, 
provide to the Secretary—

(1) The name and enrollment status of 
each eligible student who, during the 
award year, received a PAS at the 
institution before it became ineligible;

(2) The amount of funds paid to each 
PAS recipient for that award year;

(3) The amount due each student 
eligible to receive a PAS through the 
end of the payment period during which 
the institution became ineligible; and

(4) An accounting of the PAS 
expenditures for that award year to the 
date of ineligibility.
(A u th o r i ty : *  2 0  U .S .C . 1 0 7 0 a - 3 2 )

§ 691.8 Enrollment status for students 
taking regular and correspondence 
courses.

(a) If, in addition to regular 
coursework, a student takes 
correspondence courses from either his 
or her own institution or another 
institution having an agreement for this 
purpose with the student’s institution, 
the correspondence work may be 
included in determining the student’s 
enrollment status to the extent 
permitted under paragraph (b) of this 
section.

(b) Except as noted in paragraph (c) of 
this section, the correspondence work 
that may be included in determining a 
student’s enrollment status is that 
amount of work which—

(1) Applies toward a student’s degree 
or certificate;

(2) Is completed within the period of 
time required for regular course work; 
and

(3) Does not exceed the amount of a 
student’s regular course work for the 
payment period for which the student’s 
enrollment status is being calculated.

(c) (1) Notwithstanding the limitation 
in paragraph (b)(3) of this section, a 
student who would be a half-time 
student based solely on his or her 
correspondence work is considered a 
half-time student unless the calculation 
in paragraph (b) of this section produces 
an enrollment status greater than half
time.

(2) A student who would be a less- 
than-half-time student based solely on 
his or her correspondence work or a 
combination of correspondence work 
and regular course work is considered a 
less-than-half-time student.

(d) The following diart provides 
examples of the rules set forth in this 
section. It assumes that the institution 
defines full-time enrollment as 12 
credits per term, making the half-time 
enrollment equal to 6 credits per term.

Under §691.8
Number of 

credit hours 
regular work

Number of 
credit hours 
correspond

ence

Total course 
load in cred

it hours to 
determine 
enrollment 

status

Enrollment status

(b )(3 )...... ................................................................................................................... 3 3 6 Half-time.
(b )(3 )......... ......................................... .................................................................. . 3 6 f  6 Half-time.
(b )(3 )........................................................................,............................................ . 3 9 6 Half-time.
(b)(3) ................................................................................................................... . 6 3 9 Three-quarter-time.
(b )(3 ).............................. ........... ................................................................................ 6 6 12 Full-time.
(b)(3) and ( c ) .............. ....... ............................... ..................................................... 2 6 6 Half-time.
(c )i ............................................................................................................................ Less-than-half-time.- *

1 Any combination of regular and correspondence work that is greater than 0, but less than 6 hours.

(A u th o r i ty :  2 0  I L S jC . 1 0 7 0 a - 3 2 )

§ 691.9 Written agreements between two 
or more eligible institutions.

(a) A student who is enrolled in an 
eligible program at one eligible 
institution and taking courses at one or 
more other eligible institutions that 
apply toward his or her degree or 
certificate at the first institution may 
receive a PAS for attendance at both 
institutions only if there is a written 
agreement between the institutions.

(b) The institution at which the 
student is enrolled and expects to 
receive his or her degree or certificate 
shall determine and pay the student’s 
PAS. However, the other institution may 
determine and pay the student’s PAS if 
the institutions agree in writing to that 
arrangement.

(c) The institution that determines 
and pays the PAS shall—

(1) Take into account all courses that 
apply to the student’s degree or 
certificate taken by the student at each 
eligible institution participating in the 
agreement when determining the 
student’s enrollment status and cost of 
attendance; and

(2) Maintain all records regarding the 
student’s eligibility for and receipt of 
the PAS.
(A u th o r i ty :  2 0  U .S .C  1 0 7 0 a - 3 2 )

§691.10 [Reserved]

§ 691.11 Payments from more than one 
institution.

A student is not entitled to receive 
PAS Program payments concurrently 
from more than one institution or from 
the Secretary and an institution.
(A u th o r i ty :  2 0  U .S .C . 1 0 7 0 a - 3 2 )

Subpart B—Application Procedures 
and Eligibility Requirements

§ 691.12 The application process.

Each eligible student desiring to apply 
for a PAS shall—

(a) Submit annually an application to 
the Secretary on the same approved 
form and at the same time the student 
applies for a Federal Pell Grant;

(b) Provide the application to the 
Secretary within the time frame 
required to apply for a Federal Pell 
Grant; and

(c) Provide such information as is 
required to apply for a Federa Pell 
Grant.
(A u th o r i ty :  2 0  U .S .C . 1 0 7 0 a —3 3 )
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§§691.13-691.14 [Reserved]

§ 691.15 Eligibility to.apply initially tor a 
scholarship»

A student is eligible to apply for a 
PAS for his or her first year of 
postsecondary study if the student—

(a) . Is scheduled to graduate from or is 
a graduate of a  public, or private 
secondary school, or has, the equivalent 
of a high school diploma as recognized 
by the State in which the eligible 
student resides, but has not yet received 
a baccalaureate degree; and

(b) Is either enrolled, accepted for 
enrollment, or intends to enroll, at an 
institution of higher education not later 
than 3 calendar years after the date that 
the student graduates from secondary 
school or obtains the recognized 
equivalent of a high school diploma.
(Authority: 20 U.S.C. 1070a-35)’

§ 691.16 Eligibility requirements to receive 
an award.

(a) A student is eligible to. receive a 
PAS for his or her first year of 
postsecondary study if the student—

(1) Is eligible to receive a Federal Pell 
Grant in the award year in which, the 
PAS is awarded;

(2) 1s. enrolled or accepted for 
enrollment' in a degree or certificate 
program of at least 2 years in length;

(3) : Has demonstrated academic 
achievement and preparation for 
postseeondary education by taking: the 
following college preparatory level 
coursework that includes, at least— .

(i) . Four years of English;
(ii) Three years of science;:
(iii) Three years of mathematics;
(iv) Either—
(A) Three years of history; or
(B) Two years of history and one year 

of social studies; and
(v) Either—
(A) Two years of foreign language; or
(B) One year of computer science and 

1 year of foreign language;
(4) Has earned a gradepoint average of 

2.5 or higher, on a scale of 4.0, in the 
final 2 years of high school; and

(5) Has either (i) participated for a 
minimum period of 36: months in an 
eligihle earfy-mtervention program; or

(ii) Ranked in the top 10 percent, by 
grade point average,, of the student’s 
secondary school graduating class.

(b) Notwithstanding the requirements 
in paragraph (a)f5) of this section, a 
student may receive a PAS if an 
authorized official of the State in which 
the student resides certifies to the 
Secretary that the student was unable to 
participate, in an eligible eaarly- 
intervention program because—

(1) The program was not available in 
the area where the student resides; or

(2*1 Due to unusual and exceptional 
circumstances, the student was unable 
to participate in such a program.

(c) Notwithstanding the requirements 
in paragraph (a)(3) of this section, a 
student may receive a PAS if the 
student'is Secondary school does not 
offer the necessary coursework required 
in paragraph (a)(3) of this section, and 
the student has completed the required 
coursework at another local secondary 
school or at a community college.

(d) Notwithstanding the requirements 
in paragraph (a){3)(v) of this section, a 
student may receive a PAS if the student 
is—

(1) Fluent in a language other than 
English and participates in a program to 
learn English; or

(2) An English-speaking student who 
is fluent in a second language:
( A u th o r i ty :  2 0  U .S .C . 1 0 7 0 a -3 3 ',  1 0 7 0 a - 3 5 ,  
1 0 7 0 a - 3 6 ( c ) )

§ 691.17 Eligibility requirements to 
continue to receive an award.

(a) To be eligible to continue to 
receive a PAS after the first year of 
postsecondary study, a student shall—

(1) Continue to. meet the eligibility 
requirements in § 691..16(a) (1) and (2); 
and

(2) Fulfill the requirements for 
satisfactory academic progress as 
described in § 668.7(c) of the Student 
Assistance GeneralProvisions 
regulations and section 48.4(c) of the 
HEA.

(b) If a student ceases to be. eligible for 
a PAS because he or she is no longer 
eligible for a Federal Pell Grant, the 
student can later regain eligibility to 
receive a PAS at the. time he. or she 
qualifies for a Federal Pell Grant.'
( A u t h o r i ty :  20. U .S .G  lQ 7 Q a - 3 3 )

Subparts C-E [Reserved]

Subpart F—Determination of Awards

§ 691.61 Disbursement conditions and 
deadlines.

(a) Subm ission process, (1) Except as 
provided in paragraph (a)(2) of this 
section, an institution makes a 
disbursement of a FAS to a student only 
if—

(XJ (A) The student has submitted a 
valid Student Aid Report (SAR) to that 
institution; or

(B) The institution has obtained a 
valid institutional student information 
report for that student,, the institution 
participates in the Secretary’s electronic 
programs (Recipient Data Exchange, 
Electronic.Data Exchange, or “Floppy 
Disk”'Exchange) to report Federal Pell 
Grant disbursements, and the institution 
uses that institutional student

information report for the student to 
receive Ms or her PAS; and

(ii) (A) The student presents, a 
certificate issued by an appropriate 
official of a high school in a State 
verifying that the student has completed 
the necessary coursework to qualify for 
a PAS; or

(B) The student presents written 
documentation that he or she has. 
participated in am approved eligible 
early-intervention program for at least 
36 months or qualifies for an exception 
under §§ 691.16(b).

(2) An institution may make one 
disbursement*ofa student’s PAS 
without a valid SAR or valid 
institutional student information report 
if it follows the procedures described in 
§ 691.77.

(3) An institution may rely on valid 
SAR information or institutional student 
information report information except 
under conditions set forth in 34 CFR 
668.14(f) and 668.60.

(b) Student A id R eport o r  institutional 
student inform ation report deadline.

(1) Except as noted in 34 CFR 668.60, 
to receive a FAS for an award year, a 
student shall submit to Ms or her 
institution the relevant parts of the SAR 
or the institution shall receive a valid 
institutional student information report 
by June 30 of that award year.

(2) Except as noted in 34 CFR 668.60, 
for a student to- receive a PAS, for an 
award year, the student shall submit to 
his or her institution the relevant parts 
of the SAR or the institution shall 
receive, a valid institutional student 
information report wMle the student is 
still enrolled and. eligihle for payment at 
that institution.
(Authority: 2® U.S.C. 1070a-32)

§ 691.62 Calculation of a Presidential 
Access Scholarship Program, award.

The amount of a student’s PAS for an 
academic year is equal to 25 percent of 
the student’s Federal Pell Grant 
awarded for that academic year as 
determined under 34 CFR 690.62. except 
that—

(a) If funding in a fiscal year is 
sufficient to fund fully all eligible 
student awards in that academic year, 
no payment shall be made to a full-time - 
student of less than $400 for an 
academic year, independent of the 
amount of the Federal Pell Grant.

(b) If funding is insufficient to fund 
fully all eligible students, the Secretary 
reduces each student’s award in 
proportion to the amount that the PAS 
Program is not fully funded.
(Authority: 20 U.S.G 1070a-32)
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§ 691.63 Calculation of a Presidential 
Access Scholarship for a paym ent period.

For an eligible student enrolled in an 
institution of higher education in an 
eligible program, the student’s PAS for 
each payment period is calculated by—

(a) Determining his or her total PAS 
award in accordance with § 691.62; and

(b) Determining the amount of each 
payment based on the payment amount 
for a Federal Pell Grant as calculated in 
accordance with § 690.63.
(Authority: 20 U.S.C. 1070a-32)

§ 691.64 Calculation of a Presidential 
Access Scholarship for a paym ent period 
that occurs in 2 award years. •

(a) If a student enrolls in a payment 
period that is scheduled to occur in 2 
award years—

(1) The entire payment period must be 
considered to occur within 1 award 
year.

(2) The institution shall determine for 
each PAS recipient the award year in 
which the payment period will be 
placed subject to the restrictions set 
forth in paragraph (a)(3) of this section.

(3) The institution shall place a 
payment period with more than 6 
months scheduled to occur within 1 
award year in that award year.

(4) If an institution places the 
payment period in the first award year, 
it shall pay a student with funds from 
the first award year.

(5) If an institution places the 
payment period in the second award 
year, it shall pay a student with funds 
from the second award year.

(b) An institution may not make a 
payment that will result in the student 
receiving more than his or her v  
Scheduled PAS for an award year

(c) (1) If an eligible program uses 
academic terms and offers a series of 
minisessions that occur in 2 award 
years, the combined sessions must be 
treated as one term. A student may not 
receive more that one term’s award for 
completing any combination of these 
minisessions.

(2) For each minisession, an 
institution that uses academic terms in 
an eligible program shall determine the 
student’s enrollment status for the entire 
term. That enrollment status must be 
based on—

(i) The total number of credits for 
which the student enrolled in all 
sessions if that number is known when 
the award is calculated; or

(ii) A projected number of credits 
based on the credits enrolled for in the 
first session, if the number of credits to 
be taken in subsequent sessions is 
unknown when the award is calculated. 
(Authority: 20 U.S.C. 1070a-32)

§ 691.65 Transfer student: attendance at 
m ore than one institution during an award 
year.

(a) If a student who receives a PAS at 
one institution subsequently enrolls at a 
second institution in the same award 
year, the student may receive a PAS at 
the second institution only if—

(1) The student has submitted a valid 
SAR; or •

(2) The second institution participates 
in the Secretary’s electronic programs 
(Recipient Data Exchange, Electronic 
Data Exchange, or “Floppy Disk” 
Exchange) to report Federal Pell Grant 
disbursements and the second 
institution obtains a valid institutional 
student information report, in which 
case the institution shall use the 
information from the institutional 
student information report to determine 
the student’s PAS.

(b) The second institution shall 
calculate the student’s award according 
to §691.63.

(c) The second institution may pay a 
PAS only for that portion of the award 
year in which a student is enrolled at 
that institution. The scholarship amount 
must be adjusted, if necessary, to ensure 
that the scholarship award does not 
exceed the percentage of the award 
remaining from the student’s first 
institution for that award year.

(d) If a student’s PAS award at the 
second institution differs from the 
Scheduled PAS Award at the first 
institution, the award amount at the 
second institution Is calculated as 
follows—

(1) The amount received at the first 
institution is compared to the PAS 
award at the first institution to 
determine the percentage of the PAS 
award that the student has received.

(2) The percentage in paragraph (d)(1) 
of this section is subtracted from 100 
percent.

(3) The remaining percentage is the 
percentage of the Scheduled PAS award 
at the second institution to which the 
student is entitled.

(e) Thé student’s PAS award for each 
payment period is calculated according 
to the procedures in § 691.63, unless the 
remaining percentage of the Scheduled 
PAS at the second institution, referred 
to in paragraph (d)(3) of this section, is 
less than the amount the student would 
normally receive for that payment 
period. In that case, the student’s PAS 
is equal to the remaining percentage.

(f) A transfer student shall repay any 
amount received in an award year 
which exceeds his or her Scheduled 
PAS.
(Authority: 20 U.S.C. 1070a-32)

§ 691.66 Correspondence study.
A student enrolled in an eligible 

program of study by correspondence 
must be paid according to the following 
procedures;

(a) The institution shall determine the 
length of each correspondence program 
it offers by preparing a written schedule 
for submission of lessons, reflecting a 
work load of at least 12 hours of 
preparation per week.

(b) (1) For an institution, if there is not 
a required period of residential training 
in the program, a student’s PAS for an 
academic year is calculated by—

(1) Determining the student’s PAS 
award based on § 691.62; and

(ii) Multiplying the Scheduled PAS by 
one-half.

(2) An academic year must consist of 
two payment periods. The first payment 
period must be the period of time in 
which the student completes the first 
half of his or her academic year. The 
second payment period must be the 
period of time in which the student 
completes the second half of the 
academic year.

(3) For the first payment period, the 
institution shall pay the student one- 
half of the amount calculated in 
paragraph (b)(l)(ii) of this section after 
he or she has submitted 25 percent of 
the lessons or otherwise completed 25 
percent of the work scheduled for the 
academic year or for the program if the 
program is less than an academic year.

(4) The institution shall make the 
final payment for the second payment 
period after the student has submitted 
75 percent of the lessons or otherwise 
completed 75 percent of the work 
scheduled for the academic year or for 
the program.

(c) (1) For an institution, if there is a 
required period of residential training in 
the program, a student’s PAS for an 
academic year is calculated by—

(1) Determining the student’s PAS 
award according to § 691.62, and;

(ii) Multiplying the Scheduled PAS by 
one-half.

(2) The nonresidential portion of an 
academic year must consist of two 
payment periods. The first payment 
period must be the period of time in 
which the student completes the first 
half of his or her academic year or the 
nonresidential portion of the program if 
it is less than an academic year. The 
second payment period must be the 
period of time in which the student 
completes the second half of the 
academic year or nonresidential portion 
of the program.

(3) For the first payment period, the 
institution shall pay the student one- 
half of the amount calculated in 
paragraph (c)(l)(ii) of this section after
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he or she has submitted 25 percent of 
the nonresidential lessons, or otherwise 
completed 25 percent of the work 
scheduled for the academic year or for 
the programifthe program is less than 
an academic year.

(4<) The institution, shall make the 
final payment Cfor die nonresidential 
portion of the program! for the second 
payment period after the student has 
submitted 75 percent of the 
nonresidential lessons or otherwise 
completed 75 percent of the work 
scheduled for the academic year or for 
the program.

(5) A student’s PAS disbursement for 
the residential portion of the program is 
calculated according to' the procedures 
in § 691.63(c) for a student enrolled in 
a regular course of study at an 
institution that measures progress by 
clock hours.
(Authority: 20 U.S.G. l‘070a—32)

Subpart G—Institutional 
Administration.

§69171 Scope.
This subpart deals with program 

administration by an institution of 
higher education. An institution shall 
enter into a program participation 
agreement with the Secretary so that it 
may calculate and pay PAS awards to 
students.
(Authority: 20 U.S.C. 1070a-32)

§ 691.72 Institutional participation  
agreem ent

The Secretary may enter into an 
agreement with an institution of higher 
education pursuant to which the 
institution will calculate and pay PAS 
awards to its students.
(Authority: 20:U.S-.C> 1070a-32>

§ 691.73 Term ination of institutional 
participation agreem ent

(a) Termination by the Secretary. The 
Secretary may terminate the. agreement 
with an institution by giving, the 
institution—

(!) Thirty days written notice; or
(2) Less than 30 days written notice if 

a shorter notice is necessary to prevent 
the likelihood of a substantial loss of 
funds to the Federal government or to 
students. | .

(b) Inform ation required ’. An 
institution shall provide the following 
information to the Secretary if the 
Secretary terminates the agreement:

(1) The name and enrollment status of 
each, eligible student who submitted a 
valid SARta the. institution or for whom 
the institution obtained a valid 
institutional student information report 
before the termination date.

(2) The amount of funds the 
institution paid to PAS recipients for 
the award year in which the agreement 
is terminated.

(3) The amount due to each student 
eligible to receive a PAS through the 
end of the award year.

(4) An accounting of PAS 
expenditures to the date of termination.

(e) Termination by the institution. An 
institution may terminate the agreement 
by giving the Secretary written notice. 
The termination becomes effective .on 
June 30 of that award year. The 
institution shall carry out the agreement 
for the remainder of that award year.

(d) Termination becau se o f a change 
in ow nership w hich results m  a  change 
o f con trol The agreement automatically 
terminates when an institution changes 
ownership that results in a change of 
control. The Secretary may enter into an 
agreement with the new owner if the 
institution complies with requirements 
set forth in subpart B of the Student 
Assistance General Provisions,- 34 CFR 
part 668,
(Authority: 20 U.S.C. T07Qa-32i

§ 691.74 [Reserved]

§ 691.75 Determ ination of e lig ib ility  for 
paym ent

(a) For each payment period, an 
institution may pay a PAS to an eligible 
student only after it determines that the 
financial aid transcript requirements ol 
34 CFR 668.19 have been met, and the 
student—

(!) Qualifies as eligible to receive a 
Federal Pell Grant and as an eligible 
studentunder §§6.91.16 or 60.1.17 for a 
continuing student;

(2) Is enrolled as an undergraduate 
student; and

(.3) (i) Has completed required clock 
hours for which he or she has been paid 
a PAS, if the student is enrolled in  an 
eligible program that is measured in 
clock hours; or

(ii) Has completed the required credit 
hours for which he or she has been paid 
a PAS, if the student is enrolled in an 
eligible program that is measured in 
credit hours and that does not have 
academic terms.

(b) If an eligible student submits a 
valid SAR to the institution or the 
institution receives a valid institutional 
student information report for the 
student and that student then becomes 
ineligible before receiving a payment, 
the institution may pay the student only 
the amount that it determines could 
have been used for purposes before the 
student became ineligible.

(c) If an institution determines at the 
beginning of a payment period that a 
student is not maintaining satisfactory

progress but reverses that determination 
before the end of the payment period, 
the institution may pay a PAS to the 
student for the entire* payment period.

(d) If an institution determines at the 
beginning of a payment period that a 
student is not maintaining satisfactory 
progress but reverses that determination 
after the end of the payment period, the 
institution may neither pay the student 
a PAS for that payment period nor make 
adjustments in subsequent PAS 
payments to compensate for the loss of 
aid for that period.

(e) . A member of a religious order, 
community, society, agency, or 
organization who is pursuing a course of 
study in an institution of higher 
education is considered to have am 
expected family contribution of at least 
$3,000 if that religious order—

(1) Has as a primary objective the 
promotion of ideals and beliefs 
regarding a Supreme Being; and

(2) , Provides subsistence support to its 
members or has directed the member to 
pursue the. course of study.
(Authority: 20 U.S.C. lO70a-32)

§ 69T.76 Frequency o f paym ent
(a) In each payment period, an 

institution may pay a student at. suck 
times and in such installments as it 
determines will best meet the student’s 
needs.

(b) The institution may pay funds in 
one lump sum for all the prior payment 
periods for whick the student was an 
eligible student within the award year. 
The student’s enrollment status must be 
determined according to work already 
completed.
(Authority: 20U .S .G  1070a-32).

§ 691.77 Initial disbursement of a PAS in 
an award year without a valid SAR oc 
institutional student information report

(a) Within an award year, an 
institution may make one disbursement 
of a student’s PAS before receiving the 
student’s valid SAR or valid 
institutional student information report 
if  the institution—

(1) Receives a student’s application 
information;

• (2} Does not have documentation that 
indicates that the application 
information is inaccurate; and

(3) Receives an EFC—
(i) From the Secretary; or
(ii) From an organization that has a 

Contract with the Secretary to transmit 
application data to the Secretary.

(b) If an institution receives a 
student’s application information 
specified in paragraphs (a)(1) and (a)(3) 
of this section and the student’s EFC 
from the Secretary, or the student’s EFC 
produced by the Secretary from an
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organization that has a contract to 
transmit application data to the 
Secretary, but the institution has
documentation that indicates that the 
application information is inaccurate, 
the institution may make one 
disbursement of a student’s PAS within 
an award year before receiving the 
student’s valid SAR or valid 
institutional student information report 
if the institution—

(1) Resolves the inconsistencies 
between its documentation and the 
student’s application information;

(2) Recalculates the student’s EFC and 
Federal Pell Grant based on correct 
information;

(3) Makes the disbursement of.the 
student’s PAS for the first payment 
period based on the recalculated EFC 
and Federal Pell Grant; and

(4) Reports the changes in the 
student’s application information and 
the recalculated EFC to the Secretary 
within the deadline established by the 
Secretary.

(c)(1) If an institution chooses to make 
a disbursement under paragraph (a) or 
(b) of this section, it shall be liable for 
that disbursement if it does not receive 
a valid SAR or valid institutional 
student information report for the 
student for that award year.

(2) If an institution chooses to make 
a disbursement under paragraph (b) of 
this section, the institution and the 
student shall be liable for any 
overpayment caused by an incorrect 
recalculation of the student’s EFC.

(3) If a student receives an 
overpayment as a result of a 
disbursement made under paragraph (a) 
or (b) of this section, the institution 
shall eliminate the overpayment by 
following the procedures described in 
34 CFR 690.77.
(Authority: 20 U.S.C. 1070a-32)

§ 691.78 Method of disbursement by check 
or credit to a student’s account

(a)(1) The institution may pay a 
student directly by check or by crediting 
his or her institutional account.

(2) Unless a student has agreed 
otherwise, the amount an institution 
may credit to a student’s account may 
not exceed the amount the student is 
required to pay the institution for—

(i) Tuition and fees;
(ii) Board, if the student contracts 

with the institution for board; and
(iii) Housing, if the student contracts 

with the institution for housing.
(3) An institution may not require a 

student to grant permission to credit his 
or her account for the'costs of other 
goods and services the institution 
provides to the student.

(4) The institution shall notify the 
student of the amount he or she can 
expect to receive and how that amount 
will be paid.

(b) (1) The institution may not make a 
payment to a student for a payment 
period until the student is registered for 
classes for that period.

(2) The earliest an institution may 
directly pay a registered student is 10 
days before the first day of classes of a 
payment period.

(3) The earliest an institution may 
credit a registered student’s account is 
3 weeks before the first day of classes 
of a payment period.

(c) The institution shall return to the 
Secretary any funds paid to a student 
who, before the first day of classes—

(1) Officially or unofficially 
withdraws; or

(2) Is expelled.
(d) (1) If an institution intends to pay 

a student directly, it shall notify him or 
her before the payment is made when it 
will pay the PAS award.

(2) If a student doeS not pick up the 
check on time, the institution shall still 
pay the student if he or she requests 
payment within 15 days after the last 
date that his or her enrollment ends in 
that award year.

(3) If the student has not picked up 
his or her payment at the end of the 15- 
day period, the institution may credit 
the student’s account only for any 
outstanding charges for tuition and fees 
and room and board for the award year 
incurred by the student while he or she 
was eligible.

(4) A student forfeits the rights to 
receive the payment if he or she does 
not pick up a payment by the end of the 
15 day period.

(5) Notwithstanding paragraph (d)(4) 
of this section, the institution may, if it 
chooses, pay a student who did not pick 
up his or her payment, through the next 
payment period.
(Authority: 20 U.S.C. 1070a-32)

§ 691.79 Recovery of overpaym ents.
(a) (1) A student is liable for any PAS 

overpayment made to him or her.
(2) The institution is liable for any 

overpayment if the overpayment 
occurred because the institution failed 
to follow the procedures set forth in this 
part. The institution shall restore those 
funds to the Secretary even if it cannot 
collect the overpayment from the 
student.

(b) If an institution makes an 
overpayment for which it is not liable, 
it shall help the Secretary recover the 
overpayment by—

(1) Making a reasonable effort to 
contact the student and recover the 
overpayment; and
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(2) If unsuccessful, providing the 
Secretary with the student’s name, 
social security number, amount of 
overpayment, and other relevant 
information.

(c) If an institution refers a student 
who received an overpayment for which 
it is not liable to the Secretary for 
recovery, the student remains ineligible 
for further title IV, HEA program 
assistance for attendance at any 
institution until the student repays the 
overpayment or the Secretary 
determines the overpayment has been 
resolved.
(Authority: 20 U.S.C. 1070a-32)

§ 691.80 Recalculation of a PAS Program 
award.

(a) The institution shall recalculate a 
PAS award for the entire award year if 
the student’s Federal Pell Grant changes 
at any time during the award year for 
any reason specified in § 690.80, 
including changes in enrollment status, 
EFC, or cost of attendance.

(b) The institution shall adjust the 
student’s award when an overaward or 
underaward is caused by the change in 
the Federal Pell Grant award. That 
adjustment must be made—

(1) Within the same award year—if 
possible—to correct any overpayment or 
underpayment; or

(2) During the next award year to 
correct any overpayment that could not 
be adjusted during the year in which the 
student was overpaid.
(Authority: 20 U.S.C 1070a-32)

§ 691.81 Fiscal control and fund 
accounting procedures.

(a) (1) An institution shall establish 
and maintain on a current basis 
financial records that reflect all program 
transactions. The institution shall 
establish and maintain general ledger 
control accounts and related subsidiary 
accounts that identify each program 
transaction and separate those 
transactions from all other institutional 
financial activity.

(2) The institution shall account for 
the receipt and expenditure of PAS 
funds in accordance with generally 
accepted accounting principles.

(b) A separate bank account for PAS 
funds is hot required. However, the 
institution shall notify any bank in 
which it deposits PAS funds of all 
accounts in that bank in which it 
deposits Federal funds.

(c) Except for funds received for 
administrative expenses, funds received 
by an institution under this part may be 
used only to pay PAS funds to students. 
The funds are held in trust by the 
institution for the intended student
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beneficiaries and may not be used or 
hypothecated for any other purpose.
(Authority: 20 U.S.C. 1070a-32)

§ 691.82 Maintenance and retention of 
records.

(a) Each institution shall maintain 
adequate records (including those 
related to verification) that include the 
fiscal and accounting records that are 
required under § 691.81, records 
required for audits in 34 CFR 668.23, 
the SAR or valid institutional student 
information report of each student 
receiving a PAS, and records 
indicating—

(1) The eligibility for a PAS of all 
enrolled students who have submitted 
valid SARs or valid institutional student 
information report to the institution;

(2) The name and social security 
number of and the amount of the PAS 
award paid to each student;

(3) Tne amount and date of each 
payment;

(4) The amount and date of any - 
overpayment that has been restored to 
the program account; and

(5) Each student’s enrollment period.
(b) (1) The institution shall make the 

records listed in paragraph (a) of this 
section available for inspection by the 
Secretary’s authorized representative at 
any reasonable time in the institution’s 
offices. It shall keep the records for each 
award year for 5 years after that award 
year has ended.

(2) For any disputed expenditures in 
any award year for which the institution 
cannot provide records, the Secretary 
determines the final authorized level of 
expenditures.

(c) The institution shall keep records 
involved in any claim or expenditure 
questioned by Federal audit until 
resolution of any audit questions.

(d) An institution may substitute 
microform copies in  lieu of original 
records in meeting the requirements of 
this section.
(Authority: 20 U.S.C. 1070a-32)

§ 691.83 Subm ission of reports.
(a)(1) An institution may receive 

either a payment from the Secretary for 
an award to a PAS recipient or a 
corresponding reduction in the amount 
of Federal funds received in advance for 
which it is accountable if—

(i) The institution submits to the 
Secretary all SAR Payment Documents 
(or the equivalent as defined by the 
Secretary) for that award in the manner 
and form prescribed in paragraph (a)(2) 
of this section by September 30

following the end of the award year in 
which the scholarship is made, and

(ii) The Secretary accepts those SAR 
Payment Documents.

(2) The Secretary accepts SAR 
Payment Documents that are submitted 
in accordance with procedures 
established through publication in the 
Federal Register and that contain 
information including that previously 
provided by the student and the 
institution.

(3) An institution that does not 
comply with the requirements of this 
paragraph may receive payment or 
reduction in accountability only as 
provided in paragraph (c) of this 
section.

(b) An institution shall report to the 
Secretary any change in enrollment 
status, cost of attendance, or other event 
or condition that causes a change in the 
amount of a Federal Pell Grant and a 
resulting change in a PAS for which a 
student qualifies by submitting to the 
Secretary an SAR Payment Document 
reporting a change to the Secretary by 
the end of that reporting period that 
next follows the reporting period in 
which the change occurred. .

(c) (1) An institution that has timely 
submitted an SAR Payment Document 
for a student in accordance with 
paragraph (a) of this section but does 
not timely submit to the Secretary, or 
have accepted by the Secretary, an SAR 
Payment Document necessary to 
document the full amount of the PAS 
award to which the student is entitléd 
may receive a payment or reduction in 
accountability in the full amount of that 
award if—

(1) A program review or an audit 
report produced in accordance with the 
standards prescribed in 34 CFR 
668.23(c) demonstrated to the 
satisfaction of the Secretary that thé 
student was eligible to receive an 
amount greater than that reported on the 
SAR Payment Document timely 
submitted to, and accepted by the 
Secretary; and

(ii) The institution seeks an 
adjustment to reflect an overpayment for 
that award that is at least $100.

(2) An institution that has timely 
submitted and has accepted a SAR 
Payment Document for a student in 
accordance with this section shall report 
a reduction in the amount of a PAS 
award that the student received when it 
determines that an overpayment has 
occurred, unless that overpayment is 
one for which the institution is not 
liable under § 690.79(a).

(3) The Secretary pays or recognizes a 
reduction in accountability under this 
paragraph after deducting the amount of 
any overpayments for which the 
institution is liable under § 691.79(a).

(d) In accordance with 34 CFR 668.84, 
the Secretary may impose a fine on the 
institution if the institution fails to 
comply with the requirements in 
paragraph (a), (b), or (c) of this section.
(Authority 20 U.S.C. 1070a-32)

Subpart H—Administrative 
Responsibilities of a State

§ 691.90 Early-intervention agreem ent.

For a student to receive a PAS, the 
State agency in the State in which the 
student resides shall have entered into 
a one-time written agreement with the 
Secretary, except that a State must 
submit a subsequent agreement if the 
Secretary subsequently requires changes 
in this initial agreement. Each State’s 
agreement must be approved by the 
Secretary and must include provisions 
designed to ensure the following: „

(a) All secondary school students in 
the State have equal and easy access to 
the coursework described in § 691.16(c) 
and 406C(a)(2) of the HEA.

(b) The State agency has procedures 
in place to verify to the Secretary that—

(1) A student receiving a PAS has 
taken the coursework described in 
§ 691.16(c);

(2) The coursework described in
§ 691.16 is of a college preparatory level; 
and

(3) The State requires all secondary 
schools in the State to issue a certificate 
to each eligible student certifying that 
the student has completed the necessary 
coursework to qualify for a PAS.

(c) The State agency has procedures in 
place to notify institutions of higher 
education of the availability of the PAS 
so that the institutions may award 
additional scholarships in concert with 
the PAS. The State agency has 
procedures to inform junior high school 
students enrolled in public or private 
schools and their families about—

(1) The value of postsecondary 
education;

(2) The availability of student aid to 
meet college expenses; and

(3) The availability of a PAS for 
students from low and moderate-income 
families who take academically 
demanding courses.
(Authority 20 U.S.C. 1070a-36)
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§ 691.91 Records a  State m ust m aintain.

(a) The State agency shall maintain 
written procedures and records to 
support the information supplied in the

early-intervention agreement in § 691.90 
and the Governor’s certification of other 
eligible early intervention programs.

(b) The State agency shall maintain 
the written procedures and records 
required under this subpart for a period

of five calendar years from the end of 
the award year to which the records 
relate.
(Authority: U.&G 1070a-36)

(FR Doc. 94-4152 Filed 2-24-94; 8:45 am]
BILLING CODE 4000-0t-P
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DEPARTMENT OF EDUCATION

34 CFR Part 682 
RfN 1840-AB62

Federal Family Education Loan 
Program

AGENCY: Department of Education. 
ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to 
amend the regulations governing the 
Federal Family Education Loan (FFEL) 
Pro^am. The FFEL Program consists of 
the Federal Stafford, Federal 
Supplemental Loans for Students (SLS), 
Federal PLUS, and the Federal 
Consolidation Loan programs. These 
proposed regulations are needed to 
implement certain changes made to the 
Higher Education Act of 1965, as 
amended (HEA), by the Higher 
Education Amendments of 1992 (Pub. L. 
102—325). Pub. L. 102—325 added new 
section 428J to the HEA which 
authorizes die Secretary to establish a 
demonstration program for loan 
forgiveness for certain types of 
professional or public service. Minor 
changes to section 428J were made by 
the National and Community Service 
Trust Act of 1993 (Pub. L. 103-82). 
Section 428J was also recently amended 
by the Higher Education Technical 
Amendments of 1993 (Pub. L. 103-208). 
Those additional statutory changes are 
also reflected in these proposed rules. 
Under section 428J of the HEA, the 
Secretary is authorized to forgive 
portions of Federal Stafford Loans 
incurred by a student borrower who 
performs volunteer service or works in 
certain teaching or nursing areas. This 
program is not currently funded.
DATES: Comments must be received on 
or before March 28,1994.
ADDRESSES: All commentsconceming 
these proposed regulations should be 
addressed to Patricia Newcombe, Acting 
Chief, FFEL Program Section, Loans 
Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
(room 4310, ROB-3), Washington, DC 
20202-5449.

A copy of any comments that concern 
information collection requirements 
should also be sent to the Office of 
Management and Budget at the address 
listed in the Paperwork Reduction Act 
section of the preamble.
FOR FURTHER INFORMATION CONTACT: 
Barbara Bauman, Program Specialist, 
Loans Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, d.S. Department of

Education, 400 Maryland Avenue, SW., 
(room 4310, ROB-3), Washington, DC 
20202-5449. Telephone: (202) 708- 
8242. Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: 

Background
New section 428) of the HEA requires 

the Secretary to promulgate regulations 
to establish a loan forgiveness 
demonstration program in the Federal 
Stafford Loan Program. The purpose of 
the demonstration program is to 
encourage individuals to «iter the 
teaching and nursing professions and to 
perform national and community 
service by offering partial Federal 
Stafford loan forgiveness. The loan 
forgiveness program is available only to 
new borrowers who, as of October 1 , 
1989, had no outstanding debt on a 
FFEL Program loan.

Summary of Comments from Regional 
Meetings

4

In compliance with section 492(a) of 
the HEA, the Secretary convened 
regional meetings during September 
1992 to obtain public involvement in 
the development of proposed 
regulations. The purpose of the 
meetings was to "provide for a 
comprehensive discussion and 
exchange of information concerning the 
implementation" of certain parts of Pub. 
L. 102—325. In addition, attendees of the 
regional meetings were asked to 
nominate individuals to act as 
negotiators in the negotiated rulemaking 
process required by section 492(b) of the 
HEA.

The regional meetings were 
conducted for two days each in San 
Francisco, California; New York, New 
York; Atlanta, Georgia; and Kansas City, 
Missouri. Each participant at the 
regional meetings was assigned to one of 
six groups which were asked to discuss 
particular issue areas identified by the 
Department. Each group at the regional 
meetings prepared a report of its 
discussion and recommendations and 
those reports were presented to the 
Department for consideration during the 
preparation of the proposed regulations.

One of the groups at each regional 
meeting was asked to discuss the loan 
forgiveness demonstration program 
established by section 428) of the HEA. 
However, none of the groups discussed 
the program in much detail. Eaclr of the 
groups recommended that the 
Department implement the

1994 / Proposed Rules

demonstration program in the same way 
that the provisions for loan cancellation 
for public service are implemented in 
the Perkins Loan Program. The 
Department considered these comments 
in preparing draft proposed regulations.
Negotiated Rulemaking

After completion of the regional 
meetings, the Department prepared draft 
proposed regulations to implement the 
provisions of Pub. L. 102-325 relating to 
the FFEL Program. In accordance with 
the requirements of section 492(b) of the 
HEA, ¿hose regulations were submitted 
to a negotiated rulemaking process. 
During the weeks of )anuary 4 -8  and 
February 1-5,1993, the Department met 
with negotiators selected from among 
individuals nominated by attendees at 
the regional meetings.

The discussion below of the proposed 
regulations reflects those areas where 
the negotiators reached a consensus and 
the proposed regulations reflect that 
agreement. The discussion below also 
indicates where consensus was not 
reached during the negotiations. 
However, the negotiators did not choose 
to discuss every part of the proposed 
regulations. Accordingly, the discussion 
below of those issues not discussed 
during the negotiations reflects only the 
views of the Secretary.
Proposed Regulations

Hie Secretary is proposing to amend 
34 CFR part 682 to add a new § 682.215 
to thè regulations. These regulations are 
being proposed if it becomes necessary 
to implement section 428) of thè HEA 
that authorizes a demonstration program 
under which certain Federal Stafford 
loan borrowers may have a portion of 
their loan debt forgiven. Under the 
program the Secretary may forgive a 
percentage of the loan debt that accrued 
on Federal Stafford loans that were 
borrowed (1 ) during the borrower’s last 
two years of undergraduate education 
or, (2) for up to two academic years, 
during which the borrower returned to 
an institution of higher education after 
graduation from an institution of higher 
education to obtain a teaching certificate 
or additional certification. An eligible 
borrower may have a specific percentage 
of his or her eligible loans forgiven for 
each year of service performed.
Borrower Eligibility

Under section 428) of the HEA, the 
borrower is eligible for loan forgiveness 
if the borrower serves as: (1 ) A full-time 
teacher in certain elementary and 
secondary schools teaching certain 
subjects; (2) a full-time nurse in 
particular types of hospitals or health 
care centers; (3) a volunteer under the
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F'eace Corps Act or under the Domestic 
Volunteer Service Act of 1973; or (4) a 
full-time employee of a tax-exempt 
organization under section 501(c)(3) of 
the Internal Revenue Code of 1986 who 
makes below the greater of the 
minimum wage or the poverty line for 
a family of two. In defining the types of 
health care facilities where an eligible 
borrower may work, the Secretary 
consulted with staff members of the 
Department of Health and Human 
Services. Definitions that apply to the 
teaching category were largely extracted 
from 34 CFR 682.210tq) at the 
suggestion of the negotiators. For the 
tax-exempt organization service 
forgiveness category, the Secretary is 
requiring eligible borrowers to work for 
an organization that serves low-income 
persons and communities to assist in 
eliminating poverty and related 
conditions, hi defining this area of 
service, the Secretary remains consistent 
with existing deferment provisions for 
full-time volunteer service in the FFEL 
Program. The Secretary believes that 
loan forgiveness is the more desirable 
benefit mid as such should not be given 
to a borrower who would not otherwise 
meet the requirements for deferment 
and repayment for the same service. The 
proposed regulations would establish 
criteria and procedures governing the 
application and eligibility process for 
the loan forgiveness under the 
demonstration program.

To qualify for loan forgiveness, a 
borrower must be in repayment, or in an 
authorized period of deferment or 
forbearance. During the negotiated 
rulemaking sessions, there was 
considerable discussion surrounding the 
issue of whether lenders should be 
required to automatically grant 
administrative forbearance to those 
borrowers who are serving in a capacity 
that meets the criteria of the new 
§682.215 (e), (f) or'(g) for loan 
forgiveness. The negotiators felt that it 
was necessary to provide forbearance in 
cases where a borrower does not qualify 
for a deferment but would seem to 
qualify for loan forgiveness. Although 
the Secretary recognized at the time that 
borrowers serving in the fields that 
qualify under § 682.215 may be 
receiving low wages, the Secretary 
acknowledged that Congress did not 
provide a forbearance or deferment for 
borrowers in this program in the law. 
However, as a result of changes made by 
Pub. L. 103—208, the law now provides 
forbearance for borrowers who are 
en8aged in qualifying service.

As recommended by the negotiators, 
the proposed regulations provide that a 
defaulted borrower is not eligible for 
loan forgiveness under the

demonstration program unless the 
borrower has made satisfactory 
repayment arrangements for the 
defaulted loan or loans. However, the 
forgiveness would apply only to the 
loan or loans that are not in default.
Application

The Secretary is proposing that, to , 
qualify for loan forgiveness under the 
demonstration program, a borrower 
must submit to the Secretary or his 
designee an application and any 
necessary supporting documentation by 
October 1 of each year following the 
year served in qualifying service as a 
full-time volunteer, full-time teacher or 
full-time nurse. A concern expressed 
during the negotiated rulemaking 
process was how the Secretary or his 
designee would accommodate any 
incomplete applications submitted by 
borrowers by the due date. There was no 
consensus among the negotiators as to 
whether a borrower who does not have 
complete documentation submitted by 
the October 1 deadline should be 
allowed to later supply the missing 
documentation. The Secretary is 
interested in receiving public comment 
as to what is an acceptable time-frame 
in which to inform a borrower that 
additional documentation is needed and 
to collect the information necessary to 
complete the application.

The Secretary is proposing to allow 
borrowers who serve in more than one 
qualifying organization to combine the 
time served in each organization to 
satisfy the requirement that the 
borrower be employed “full-time.” The 
term “full-time” is not defined in 
section 428J of the statute. However, the 
Secretary and the negotiators reached a 
consensus that the term “full-time,” for 
purposes of these regulations, be 
defined as the period of time generally 
accepted as the industry standard for 
the given profession. It is the duty of the 
authorizing official or officials (in the 
case of multiple employment of the 
borrower) to certify the borrower’s 
service on the application. If a borrower 
combines employment to meet the full
time employment definition, the 
borrower would be required to obtain a 
certification from each employment 
facility’s authorizing official. The 
Secretary will make a final 
determination as to whether the 
borrower’s certified combined service 
amounts to full-time. The certification 
will cover the year of service as defined 
in § 682.215 (e), (f), and (g) for the 
particular service category. A new 
application and certification is required 
for each year of service that the 
borrower wishes to apply for loan 
forgiveness.

The Secretary aclqiowledges that the 
statute originally indicated that a 
borrower receiving loan forgiveness 
based on volunteer service could 
become eligible for loan forgiveness 
after agreeing in writing to volunteer, 
before service was completed. However, 
a consensus was reached that the statute 
did not intend to treat borrowers 
differently based on the type of service 
involved. Pub. L. 103-2Q8 amended 
section 428J to be consistent with this 
approach. Therefore, the proposed 
regulations provide that an eligible 
borrower may apply for the forgiveness 
only after the year of service is 
completed.

The Secretary proposes that once a 
borrower has met the requirements for 
forgiveness under § 682.215 (e), (f) or (g) 
the borrower will have a percentage of 
his or her loan forgiven based on which 
year of service has been completed. A 
borrower who qualifies for forgiveness 
under this demonstration program shall 
have 15 percent of the total amount of 
Federal Stafford loans incurred during 
the borrower’s last two years of 
undergraduate education forgiven for 
the borrower’s service for each of the 
first two years of service, 20 percent of 
the total amount for each third and 
fourth year of service, and 30 percent of 
such total amount for the fifth year of 
service.
Limitations

The Secretary believes that the intent 
of Congress in enacting section 428J was 
to have the Secretary forgive 100 
percent of a borrower’s loans received 
for the last 2 years of undergraduate 
education by the end of a borrower’s 
five-year period of service. However,, the 
Secretary and the negotiators were 
compelled at the outset to consider the 
constraints associated with this 
program, since it is a demonstration 
program with a defined appropriation. 
The negotiators discussed the fact that 
the program may not have adequate 
funding to provide the full annual 
forgiveness amounts to all borrowers 
who qualify. The negotiators discussed 
a number of possible approaches to 
selecting thfe borrowers who would be 
allowed to benefit from the forgiveness 
program from among the eligible 
borrowers if adequate funding is not 
available but did not reach consensus 
regarding the use of a particular 
approach. However, Pub. L. 103-208 
directs the Secretary to provide loan 
forgiveness on a first-come,'first-served 
basis subject to the availability of 
appropriations. Accordingly, the 
Secretary will make a determination on 
each application as it is received and 
will use a first-come, first-served

A
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approach to award loan forgiveness in 
the amounts provided by section 428J of 
the Act until the amount of 
appropriated funds is exhausted.
Regulatory Flexibility Act Certification

The Secretary certifies that these 
proposed regulations would not have a 
significant economic impact on a 
substantial number of small entities. 
These proposed regulations will only 
affect a small percentage of institutions 
that participate in the FFEL Program.
Paperwork Reduction Act of 1980

Section 682.215(c) contains an 
information collection requirement. As 
required by the Paperwork Reduction 
Act of 1980, the Department of 
Education will submit a copy of this 
section to the Office of Management and 
Budget (OMB) for its review. (44 U.S.C. 
3504(h))

Certain Federal Stafford loan 
borrowers are eligible to apply for loan 
forgiveness under these regulations. The 
Department needs and uses the 
information provided on the application 
to determine an individual’s eligibility 
for loan forgiveness.

Annual public reporting and 
recordkeeping burden for this collection 
of information is estimated to average 
.25 of an hour per response for 2000 
respondents, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
reviewing the collection of information.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: Dan Chenok.
Invitation to Comment

Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations.

All Comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in room 
4310, Regional Office Building 3, 7th 
and D Streets, SW., Washington, DC 
between the hours of 8:30 a.m. and 4 
p.m., Monday through Friday of each 
week except federal holidays.
Assessment of Educational Impact

The Secretary particularly requests 
comments on whether the proposed 
regulations in this document would 
require transmission of information that 
is being gathered by or is available from

any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 682

Administrative practice and 
procedure, Colleges and universities, 
Education, Loan programs-education, 
Reporting and recordkeeping 
requirements, Student aid, Vocational 
education.
(Catalog of Federal Domestic Assistance 
Number 84.032, Federal Family Education 
Loan Program)

Dated: February 17,1994.
Richard W. Riley,
Secretary of Education.

The Secretary proposes to amend part 
682 of title 34 of the Code of Federal 
Regulations as follows:

PART 682—FEDERAL FAMILY 
EDUCATION LOAN PROGRAM

1 . The authority citation for part 682 
continues to read as follows:

Authority: 20 U.S.C. 1071 to 1087-2, 
unless otherwise noted.

2. A new section 682.215 is added to 
read as follows:

§ 682.215 Federal Stafford Loan 
forgiveness demonstration program.

(a) General. The Federal Stafford Loan 
forgiveness demonstration program is 
intended to encourage individuals to 
enter the teaching and nursing 
professions and to perform national and 
community service. Under this 
demonstration program, the Secretary 
repays portions of Federal Stafford 
obligations that were incurred by a 
borrower during the borrower’s last two 
years of undergraduate education if that 
borrower enters those professions or 
performs that service. For purposes of 
this section, an eligible borrower is a 
borrower who, prior to October 1,1989, 
had no outstanding debt under the FFEL 
programs.

(b) Borrower eligibility; requirements 
for qualification. A borrower may obtain 
loan forgiveness under this program if 
he or she is employed as a full-time 
teacher in certain elementary and 
secondary schools teaching certain 
subjects or as a full-time nurse in certain 
types of hospitals or health care centers, 
or is serving as a volunteer under the 
Peace Corps Act or under the Domestic 
Volunteer Service Act of 1973, or is 
performing comparable service as a full
time employee of a tax exempt 
organization under section 501(c)(3) of 
the Internal Revenue Code of 1986. For 
purposes of this section, “full-time” 
means the standard used by a State or 
profession in defining full-time 
employment. For a borrower serving in

more than one organization, the 
determination of “full-time” is based on 
the combination of all qualifying 
employment. A borrower who is in 
default on a FFEL loan and has not 
made satisfactory repayment 
arrangements is not eligible for 
forgiveness. However, if a borrower has 
made satisfactory repayment 
arrangements on the loan or loans in 
default, the forgiveness applies only to , 
the loan or loans held by the holder that 
are not in default.

(c) Application. To qualify for the 
forgiveness program, an eligible 
borrower shall apply to the Secretary or 
his designee by October 1 of each year 
in writing on a form and according to 
procedures established by the Secretary 
following the completed year of service 
Eligible borrowers will be chosen on a 
first-come, first-served basis to 
participate and will receive forbearance 
for each year of service for which 
forgiveness is requested.

(a) Limitation; Stafford forgiveness 
récipients. The total amount of loans 
forgiven is limited to the amount of 
funds appropriated for the fiscal year for 
the demonstration program.

(e) Borrower eligibility; teaching 
forgiveness. (1 ) To qualify for teaching 
loan forgiveness under this section, a 
borrower must teach full-time for a year 
(as defined by the jurisdiction in which 
the borrower is employed) in a teacher 
shortage area as certified by the 
authorizing official. For purposes of this 
paragraph a teacher is teaching in a 
teacher shortage area if—

(1) The teacher teaches in a school that 
satisfies the criteria in section 
465(a)(2)(A) of the Act for loan 
cancellation for Perkins loan recipients 
who teach in those schools; and

(ii) The teacher teaches mathematics, 
science, foreign languages, special 
education, bilingual education or in any 
other field of expertise where the State 
educational agency determines there is 
a shortage of qualified teachers.

(2) The borrower, in the time frame 
provided under paragraph (c) of this 
section, for the first year of service for 
which forgiveness is requested, must 
provide to the Secretary or his 
designee—

(I) A statement by the chief 
administrative officer of the public 
elementary or secondary school in 
which the borrower was teaching—

(A) Certifying the year that the 
borrower was employed as a full-time 
teacher;

(B) Certifying which subject area 
listed in paragraph (e)(l)(ii) of this 
section or designated by the state 
educational agency the borrower taught; 
and
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(C) Verifying that the borrower 
teaches or taught in a school that 
satisfies the requirements of paragraph
(e)(l)(i) of this section.

(ii) To continue to receive forgiveness 
in a subsequent year, the borrower shall 
provide the Secretary or his designee 
with a statement by the chief 
administrati ve officer of the public 
elementary or secondary school in 
which the borrower was teaching, 
certifying—

(A) The dates of the year of service;
(B) That the borrower continued to be 

employed as a full-time teacher; and
(C) That the borrower continued to 

meet the designated subject area and 
school requirements specified in this 
section. '

(f) Borrower eligibility; volunteer 
service forgiveness.

(l)(i) To qualify for the volunteer 
service loan forgiveness under this 
paragraph, a borrower must serve as a 
full-time volunteer for at least a year 
(defined as twelve consecutive months) 
under—

(A) The Peace Corps Act; or
(B) The Domestic Volunteer Service 

Act of 1973 (ACTION programs); or
(ii) A borrower may also qualify for 

the volunteer service loan forgiveness if 
the borrower performs service 
comparable to service provided under 
paragraph (f)(1 ) of this section as a full
time employee of an organization that is 
exempt from taxation under section 
501(c)(3) of the Internal Revenue Code 
of 1986, if the borrower does not receive 
compensation that exceeds the greater 
of—

(A) The minimum wage rate described 
in section 6 of the Fair Labor Standards 
Act of 1938; or

(B) An amount equal to 100 percent 
of the poverty line for a family of two 
as defined in section 673(2) of the 
Community Services Block Grant Act.

(2) To qualify under this paragraph, 
the borrower must—

(i) Work for an organization that 
provides services to low-income persons 
and their communities to assist them in 
eliminating poverty and poverty-related 
human, social, and environmental 
conditions; and

(ii) Not, as part of his or her duties, 
give religious instruction, conduct 
worship services, engage in religious 
proselytizing, or engage in fund-raising 
to support religious activities.

(3) The borrower, for the first year of 
service for which forgiveness is 
requested under paragraphs (f)(1 ), (2), or
(3) of this section must provide to the 
Secretary or his designee a statement 
from an authorized official of the 
organization or agency for whom the 
borrower is working certifying—

(1) That the borrower has served in a 
job that satisfies the requirements of this 
paragraph;

(ii) The date on which the borrower’s 
service began; and

(iii) The date on which the borrower 
completed the year of service.

(4) To continue to receive loan 
forgiveness in a subsequent year under 
this paragraph, the borrower must 
provide an additional statement as 
described in this paragraph at the end 
of each additional year of service.

(g) Borrower eligibility; nursing 
profession loan forgiveness. (1 ) To 
qualify for the nursing profession loan 
forgiveness under this paragraph, a 
borrower must be employed as a full
time nurse for a public hospital, a rural 
health clinic, a migrant health center, an 
Indian Health Service Health Center, an 
Indian Health Center, a Native Hawaiian 
Health Center or for an acute care or 
long-term care facility.

(2) To qualify for loan forgiveness 
under this paragraph, a borrower must 
provide to the Secretary or his 
designee—

(i) A statement from an authorized 
official where the borrower is employed 
certifying that the borrower was 
employed as a full-time nurse for a 
facility described in this section and 
served for the term of at least one year 
(defined as twelve consecutive months);

(ii) The date .on which the borrower ’s 
service began; and

(iii) The date on which the borrower’s 
year of service ended.

(3) To continue to receive the 
forgiveness in a subsequent year under 
this paragraph, the borrower must 
provide an additional statement as 
described in this paragraph at the end 
of each additional year of service.

(h) Forgiveness amounts. (1 ) The 
Secretary repays the holder a percentage 
of the total amount of Stafford loans 
owed by the eligible borrower during—

(i) The borrower’s last 2 years of 
undergraduate education; or

(ii) The 2 academic years in which a 
borrower who was not already 
participating in loan repayment 
pursuant to this section returned to an 
institution of higher education for the 
purpose of obtaining a post graduate 
teaching certificate or additional teacher 
certification.

(2) The Secretary repays loans on the 
following basis:

(i) 15 percent of the total original 
principal amount of Stafford loans for 
the first or second year in which the 
borrower meets the requirements of this 
section.

(ii) 20 percent of the total original 
principal amount for a third or fourth 
year.

(iii) 30 percent of the total original 
principal amount for a fifth year.

(3) The Secretary repays the holder for 
the amount of interest, including 
capitalized interest, which accrued on 
the loan or loans subject to forgiveness 
over the year.

(4) The amount of payments made by 
the Secretary under paragraphs (h)(2)(i), 
(ii), and (iii) of this section may not 
exceed the sum of the outstanding  
principal balance of the loan or loans 
subject to forgiveness plus all interest 
payments made in accordance with 
paragraph (h)(3) of this section.

(5) Payments received from a 
borrower who qualifies for loan 
forgiveness under this section will not 
be returned.

(i) Definitions. The following 
definitions apply to this section:

Acute care facility means either a 
short-term care hospital in which the 
average length of patient stay is less 
than 30 days, or a short-term care 
hospital in which over 50% of all 
patients are admitted to units where the 
average length of patient stay is less 
than 30 days.

Elementary school means a public day 
or public residential school that 
provides elementary education, as 
determined under State law.

Indian Health Service Health Center 
means a health care facility (whether 
operated directly by the Indian Health 
Service or operated by a tribal 
contractor or grantee under the Indian 
Self-Determination Act), that is 
physically separated from a hospital and 
that provides one or more clinical 

s treatment services, such as physician, 
dentist or nursing services, available at 
least 40 hours a week for outpatient care 
to persons of Indian or Alaska Native 
descent.

Long-term care facility means a 
facility that offers services designed to 
provide diagnostic, preventive, 
therapeutic, rehabilitative, supportive 
and maintenance services for 
individuals who have chronic physical 
or mental impairments. This facility 
may have a variety of institutional and 
non-institutional health settings, 
including the home, and the goal of the 
service is to promote the optimum level 
of physical, social and psychological 
functioning.

Native Hawaiian Health Center means 
an entity (as defined in section 8 of the 
Native Hawaiian Health Care Act of 
1988 (Pub. L. 100-579)—

(1 ) That is organized under the laws 
of the State of Hawaii;

(2) That provides or arranges for 
health care services through 
practitioners licensed by the State of



Hawaii, if licensure requirements are 
applicable;

(3) That is a public or private 
nonprofit entity; and

(4) In which Native Hawaiian health 
practitioners significantly participate in 
the planning, management, monitoring, 
and evaluation of health services.

Public hospital means a facility (as 
defined in 24 CFR 242.1)—r

(1 ) Owned by a State or unit of local 
government or by an instrumentality 
thereof, or owned by a public benefit 
coiporation established by a State or 
unit of local government or by an 
instrumentality thereof;

(2) That provides community services 
for inpatient medical care of the sick or 
injured (including obstetrical care);

(3) Where not more than 50 percent of 
the total patient days during any year 
are customarily assignable to the 
categories of chronic convalescent and 
rest, drug and alcoholic, epileptic, 
mentally deficient, mental, nervous and 
mental, and tuberculosis; and

(4) That is licensed or regulated by the 
State (or, if there is no State law 
providing for such licensing or 
regulation by the State, by the 
municipality or other political 
subdivision in which the facility is 
located).

Rural Health Clinic means an entity 
(as defined under section 1861(aa)(2) of 
the Social Security Act and in 42 CFR
491.2 that—

(1) Is primarily engaged in furnishing 
to outpatients, physicians’ services and 
services furnished by a physician 
assistant or by a nurse practitioner, as 
well as those services and supplies 
covered under sections 1861(s)(2)(A) 
and 1961(s)(10) of the Social Security 
Act;

(2) In the case of a facility that is not 
a physician-directed clinic, has an

arrangement (consistent with the 
provisions of State and local law 
relative to the practice, performance, 
and delivery of health services) with 
one or more physicians under which 
provision is made for the periodic 
review by those physicians of covered 
services furnished by physician 
assistants and nurse practitioners, the 
supervision and guidance by such 
patients as may be necessary, and the 
availability of those physicians for 
advice and assistance in the 
management of medical emergencies, 
and in the case of the physician-directed 
clinic, has one or more of its staff 
physicians perform the activities 
accomplished through such an 
arrangement;

(3) Maintains clinical records on all 
patients;

(4) Has arrangements with one or 
more hospitals, having agreements in 
effect under section 1866 of the Social 
Security Act, for the referral and 
admission of patients requiring 
inpatient services or diagnostic or other 
specialized services as are not available 
at the clinic;

(5) . Has written policies, that are 
developed with the advice of (and with 
provision of review of those policies 
from time to time by) a group of 
professional personnel, including one or 
more physicians and one or more 
physician assistants or nurse 
practitioners, to govern those services 
which it furnishes;

(6) Has a physician assistant or nurse 
practitioner responsible for the 
execution of policies described in 
paragraph (5) of this definition and 
relating to the provision of the clinic’s 
services;

(7) Directly provides routine 
diagnostic services, including clinical 
laboratory services, as prescribed in 42

CFR 491.2, and has prompt access to 
additional diagnostic services from 
facilities meeting requirements under 
title 42;

(8) In compliance with State and 
Federal law, has available for 
administering to patients of the clinic at 
least such drugs and biologicals as are 
determined under 42 CFR 491.2 to be 
necessary for the treatment of 
emergency cases and has appropriate 
procedures or arrangements for storing, 
administering, and dispensing any 
drugs and biologicals;

(9) Has appropriate procedures for 
review of utilization of clinic services to 
the extent that the Secretary determines 
to be necessary and feasible; and

(10) Meets other requirements as the 
Secretary of Health and Human Services 
may find necessary in the interest of the 
health and safety of the individuals who 
are furnished services by the clinic.

Secondary school means a public day 
or public residential school that 
provides secondary education, as 
determined under State law. In the 
absence of applicable State law, the 
Secretary may determine, with respect 
to that State, whether the term 
“secondary school“ includes education 
beyond the twelfth grade.

State education agency means the 
agency or official designated by the 
Governor or by State law as being 
primarily responsible for the State 
supervision of public elementary and 
secondary schools.

Teacher means a professional who 
provides direct and personal services to 
students for their educational 
development through classroom 
teaching.
(Authority: 20 U.S.C. 1071 to 1087-2)
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UST OF PUBLIC LAWS

This is a continuing list of 
public bills from tha current 
session of Congress which 
have become Federal laws. If 
may be used in conjunction 
with- “PLUS" (Public Laws 
Update Service) on 202-523- 
6641. The text of laws is not 
published in the Federal

Register but may be ordered 
in individual pamphlet form 
(referred to as “slip- laws”} 
fsorathe Superintendent of 
Documents, U S. Government. 
Printing Office, Washington, 
DC 20402 (phone, 202-512- 
2470).
S.JL Res. 119/P.L. 103-217 
l a  designate the month of 
March T994 as "Trish- 
American Heritage Month”. 
(Feb. 22, 1994; 108 Stat 48; 
2  pages)
Last L ist February 22* 1994
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