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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codiified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 993
[Docket No. FY93-993-3IFR]

Dried Prunes Produced In California;
Changes In Producer District
Boundaries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule revises
the administrative rules and regulations
established under the Federal marketing
order for dried prunes produced in
California. This rule realigns the
boundaries of seven districts established
for independent producer
representation on the Prune Marketing
Committee (Committee). The
realignment provides for more equitable
representation for those members, and
makes provisions of the order consistent
with current industry demographics.
This rule is based on a unanimous
recommendation of the Committee,
which is responsible for local
administration of the order.

EFFECTIVE DATE: The interim final rule is
effective February 23, 1994. Comments
which are received by March 25, 1994
will be considered prior to any
finalization of this interim final rule.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim final rule.
Comments must be sent in triplicate to
the Docket Clerk, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2523-S, P.O. Box 96456,
Washington, DC 200906456, FAX
number (202) 720-5698. Comments
should reference this docket number
and the date and page number of this.
issue of the Federal Register and will be
available for public inspection in the

Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Richard P. Van Diest, Marketing
Specialist, California Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, California 93721;
telephone: (209) 487-5901, or FAX (209)
487-5906; or Valerie L. Emmer,
Marketing Specialist, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2523-8, P.O. Box 96456,
Washington, DC 20050-6456;
Telephone: (202) 205-2829, or FAX
(202) 720-5698.

SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement and Order No.
993 (7 CFR part 993), regulating the
handling of dried prunes produced in
California. The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This action is not intended to
have retroactive effect. This action will
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8¢(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after date of
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf, Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of dried prunes who are subject to
regulation under the dried prune
marketing order and approximately
1,360 producers in the regulated area.
Small agricultural service firms are
defined by the Small Business
Administration (13 CFR 121.601) as
those whose annual receipts are less
than $3,500,000, and small agricultural
producers have been defined as those
having annual receipts of less than
$500,000, The majority of handlers and
producers of California dried prunes
may be classified as small entities.

This interim final rule realigns the
boundaries of the seven districts
established for independent producer
representation on the Committee. To be
consistent with current industry
demographics, this interim rule ensures
that, insofar as practicable, each district
represents an equal number of
independent producers and an equal
volume of prunes grown by such
producers. The change will not impose
any additional regulatory,
informational, or cost requirements on
handlers or producers.

This action revises § 993.128 of
Subpart—Administrative Rules and
Regulations and is based on a
unanimous recommendation of the
Committee and other available
information.

Section 993.24 of the order provides
that the Committee shall consist of 22
members, of which 14 shall represent
producers, 7 shall represent handlers,
and 1 shall represent the public. The 14
producer member positions are
apportioned between cooperative
producers and independent producers
in the same proportion, insofar as is
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practicable, as the percentage of the
total prune tonnage handled by the
cooperative and independent handlers
during the year preceding the year in
which nominations are made is to the

total handled by all handlers. In recent
years and currently, cooperative
producers and independent producers
each have been eligible to nominate
seven members.

Section 993.28 of the order provides
that, for independent producers, the

Representation factor
District Old dis- New dis-
tricts tricts

(percent) (percent)
7.52 12.81
21.02 14.89
11.07 15.09
14,27 12.78
9.15 16.67
16.10 16.10
20.88 11.67

Committee shall, with the approval of
the Secretary of Agriculture, divide the -
production area into districts, giving,
insofar as practicable, equal
representation throughout the
production area by numbers of
independent producers and production
of prune tonnage by such producers.
When revisions are required, the
Committee must make its
recommendations to the Secretary of
Agriculture to change the district
boundaries prior to January 31 of any
year in which nominations are to be
made. Nominations are made in all
even-numbered years, including 1994.

The Committee recommended this
change at its December 8, 1993, meeting,
Since the last redistricting in 1990, the
number of producers and volume of
production in most districts has
changed, causing imbalances among
some districts. Thus, redistricting is
needed to bring the districts in line with
order requirements and current
California prune industry
demographics.

This interim final rule establishes
Colusa and Glenn counties as District 1
and adds Tehama and Shasta counties
to District 4. It also moves the boundary
between the central Sutter and southern
Sutter districts north from Oswald Road
to Bogue Road, and makes the central
Sutter County area a part of District 2.
This rule also designates the portion of
District 4, which includes the San
Joaquin Valley counties, as District 7.
This rule also adds northern Sutter
County to Butte County to become a
new District 5. District 6 will continue
to be Yuba County.

The Committee calculated the
percentage of total independent prune
growers and the percentage of total
independent grower prune tonnage for
each proposed new district. The two
percentages were averaged for each
district to determine a representation
factor for each district. The optimal
representation factor is determined to be
14.29 percent (100 percent divided by 7
districts).

The representation factors for the
seven old and the seven new districts
are shown below, based on the 1992-93
crop year.

the Act.

requirements.

The redistricting recommendation is
desirable because it allows each district
to approximate the optimal
representation factor, while maintaining
a continuous geographic boundary for
each district. In addition, several of the
districts whose representation factors
are below the optimum are expected to
experience production increases in the
next few years which are likely to be
above the industry average.

Based on the above, the Administrator
of the AMS has determined that this
interim final rule will not have a
significant economic impact on a
substantial number of small entities.

After consideration of all relevant
information presented, including the
Committee’s unanimous
recommendation and other available
information, it is found that this
regulation, as hereinafter set forth, will
tend to effectuate the declared policy of

Pursuant to 5 U.S.C. 553, it is also
found and determined that, upon good
cause, it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The order requires that
independent producer nomination
meetings be held for each of the seven
districts prior to March 8, 1994, for the
term of office beginning June 1, 1994
and this action should be in place before
those meetings; (2) this action does not
impose additional regulatory
requirements on handlers or producers
and, therefore, neither handlers nor
producers need additional time to
comply;-(3) the industry is aware of this
action, which was unanimously
recommended by the Committee at an
open meeting; and (4) this rule provides
a 30-day comment period and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 993

Marketing agreements, Plums, Prunes,
Reporting and recordkeeping

For the reasons set forth in the
preamble, 7 CFR Part 993 is amended as
follows:

PART 993—DRIED PRUNES
PRODUCED IN CALIFORNIA

1. The authority citation for 7 CFR
part 993 continues to read as follows:

Authority: 7 U.S.C. 601-674:

2, Section 993.128 is amended by
revising paragraph (a) to read as follows;

§ 993.128 Nominations for membership.

(a) Districts. In accordance with the
provisions of § 993.28, the districts
referred to therein are described as
follows:

District No. 1. The counties of Glenn
and Colusa.

District No. 2. That portion of Sutter
County north of a line extending along
Bogue Road easterly to the Yuba County
line and westerly to the Colusa County
line and south of a line extending along
Clark Road easterly to the Yuba County
}ine and westerly to the Colusa County

ine.

District No. 3. All of Yolo County and
that portion of Sutter County south of a
line extending along Bogue Road
easterly to the Yuba County line and
westerly to the Colusa County line.

District No. 4. The counties of Alpine,
Amador, Del Norte, El Dorado,
Humboldt, Lake, Lassen, Mendocino,
Modoc, Napa, Nevada, Placer, Plumas,
Sacramento, Shasta, Sierra, Siskiyou,
Sonoma, Tehama and Trinity.

District No. 5. All of Butte County,
and that portion of Sutter County north
of a line extending along Clark Road
easterly to the Yuba County line and
westerly to the Colusa County line.

District No. 6. Yuba County.

District No. 7. The counties of Fresno,
Kings, Merced, San Benito, San Joaquin,
Santa Clara, Solano, Tulare and all other
counties not included in Districts 1, 2,
3,4,5and 6.

Dated: February 17, 1994.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable Division
[FR Doc. 94-4120 Filed 2-22-94; 8:45 am|
BILLING CODE 3410-02-P

Farmers Home Administration
7 CFR Part 1924

Limited Resource Loan Reviews

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
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regulation with regard to the annual
review of borrowers with limited
resource Farm Ownership (FO), Soil and
Water (SW), and Operating (OL) loans.
The amendments are necessary to

clarify annual review procedures for
limited resource loan borrowers. The
intended effect is to reduce the number
of barrowers who are past due for
limited resource loan reviews.

EFFECTIVE DATE: February 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Aleta Rhone-Williams, Accounting
Policy and Procedures Branch, FmHA,
USDA, Finance Office, 1520 Market
Street, St. Louis, Missouri 63103,
telephone 314-539-6026.

SUPPLEMENTARY INFORMATION: This rule
is not subject to the provisions of
Executive Order 12866 because it has no
impact on FmHA borrowers or other
members of the public. It is the policy

of this Department that rules relating to
public property, loans, grants, benefits,
or contracts shall be published for
comments, notwithstanding the
exemption in 5 U.S.C. 553 with respect
to such rules. This action, however, is
not published for proposed rulemaking
because it involves only internal Agency
management and publication for
comment is unnecessary.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB control number 0575-0061 in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).
This final rule does not revise or impose
any new information collection or
recordkeeping requirement from those
approved by OMB.

Environmental Impact Statement

This document has been revised in
accordance with 7 CFR 1940, Subpart G,
Environmental Program. FmHA has
determined that this action does not
constitute a major Federal action
significantly affecting the quality of the
human environment and in accordance
with the National Environmental Policy
Act of 1969, Public Law 91-190, an
environmental impact statement is not
required.

Programs Affected

These programs/activities are listed in
the Catalog of Federal Domestic
Assistance under Numbers: 10.406 Farm
Operating Loans. 10.407 Farm
Ownership Loans. 10.416 Soil and
Water Loans,

Intergovernmental Consultation

For the reasons set forth in the final
rule related to notice 7 CFR part 3015,
Subpart V, (48 FR 29115, June 24, 1983),
Farm Ownership Loans and Farm
Operating Loans are excluded from the
scope of Executive Order 12372, which
requires intergovernmental consultation
with state and local officials. The Soil
and Water program, however, is subject
to the provisions of Executive Order
12372, which requires
intergovernmental consultation with
state and local officials.

List of Subjects in 7 CFR Part 1924

Agriculture, Construction
management, Construction and repair,
Energy conservation, Housing, Loan
programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing.

Accordingly, part 1924, chapter XVIII,
title 7, Code of Federal Regulations is
amended as follows:

PART 1924—CONSTRUCTION AND
REPAIR

1. The authority citation for part 1924
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

Subpart B—Management Advice to
Individual Borrowers and Applicants

2. Section 1924.60 is amended by
adding the words “(The date of the
Farm and Home Plan will become the
anniversary date for the limited resource
loan review.)” at the end of paragraph
(c)(3); revising the reference *‘paragraph
(c)” to read “paragraphs (c)(1), (c)(2),
and (c)(4),” in the first sentence of
paragraph (d)(2); and adding the words
“For borrowers receiving limited
resource rates of interest, complete the
initial analysis within the 18-month
period after loan closing and near the
end of the borrower’s production/
marketing cycle (period of the Farm and
Home Plan).” after the first sentence in
paragraph (d)(2).

Dated: February 4, 1994,

Bob Nash,

Under Secretary, Small Community and Rural
Development.

[FR Doc. 94-3957 Filed 2-22-94; 8:45 am]
BILLING CODE 3410-07-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 92-CE-60-AD; Amendment 39—
8799; AD 94-02-02]

Airworthiness Directives: Rockwell
International/Collins Air Transport
Division DME-700 Distance Measuring
Equipment; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 94-02-02 concerning Rockwell
International/Collins Air Transport
Division (Collins) DME-700 distance
measuring equipment (DME) installed
on aircraft, which was published in the
Federal Register on January 18, 1994
(59 FR 2519). That publication
inadvertently referenced Collins Service
Bulletin (SB) 25, DME-700-34-25, as
Collins SB 25, DME-600-34-25, in
paragraph (f) of the AD. All other
reference to this service bulletin is
correct. This action changes the AD to
correctly identify this service bulletin in
paragraph (f) of the AD.

EFFECTIVE DATE: February 21, 1994,

FOR FURTHER INFORMATION CONTACT: Mr.
Roger A. Souter, Aerospace Engineer,
Wichita Aircraft Certification Office,
1801 Airport Road, room 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4134;
facsimile (316) 946—4407.
SUPPLEMENTARY INFORMATION: On
January 11, 1994, the Federal Aviation
Administration (FAA) issued AD 94—
02-02, Amendment 39-8799 (59 FR
2519), which applies to certain Collins
DME-700 distance measuring
equipment installed on aircraft. This AD
requires modifying these DME units to
ensure that they are functioning
properly.

The AD inadvertently referenced
Collins Service Bulletin (SB) 25, DME~
700-34-25, as Collins SB 25, DME-600~
34-25, in paragraph (f) of the AD. All
other reference to this service bulletin is
correct. This action changes the AD to
correctly identify this service bulletin in
paragraph (f) of the AD.

Need for Correction

‘As published, the final regulations
have incorrectly referenced.Collins SB
25, DME-700-34-25, as SB 25, DME-
600-34-25, in paragraph (f) of AD 94—
02-02. This could cause confusion
when obtaining the proper procedures
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to follow in accomplishing the required
modifications.

Correction of Publication

Accordingly, the publication of
January 18, 1994 (59 FR 2519) of
Amendment 39-8799; AD 94-02-02,
which was the subject of FR Doc. 94—
1088, is corrected as follows:

§39.13 [Corrected]

On page 2521, in the first column, in
§39.13, in line 5 of paragraph (f) of AD
94-02-02, replace:

“Service Bulletin 25, DME-600-34-25,
dated”

* with:

“Service Bulletin 25, DME-700-34-25,
dated”

Issued in Kansas City, Missouri, on
February 15, 1994,

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 94-3964 Filed 2-22-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 82-CE-50-AD; Amendment 39—
8836; AD 94-04-16)

Airworthiness Directives: Mitsubishi
Heavy Industries, Ltd., MU-2B Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Mitsubishi Heavy
Industries, Ltd. (Mitsubishi), MU-2B
series airplanes. This action requires
reducing the maximum deflection of the
elevator nose-down trim to a 1-degree to
3-degree range. Analysis of service
history on the affected airplanes has
revealed one accident and two incidents
where the existing elevator nose-down
trim deflection caused excessive control
wheel force. The actions specified by
this AD are intended to prevent
excessive control wheel force caused by
extreme elevator nose-down trim
deflection, which could result in loss of
control of the airplane.

DATES: Effective April 11, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 11,
1994.

ADDRESSES: Service information that
applies to this AD may be obtained from
Mitsubishi Heavy Industries, Ltd.,
Nagoya Aerospace Systems, 10, Oyecho,

Minato-Ku, Nagoya, Japan. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, room 1558, 601
E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:

Mr. William Roberts, Aerospace
Engineer, Los Angeles Aircraft
Certification Office, FAA, 3229 E.
Spring Street, Long Beach, California
90806; telephone (310) 988-5228;
facsimile (310) 988-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
that would apply to certain Mitsubishi
MU-2B series airplanes was published
in the Federal Register on December 14,
1992 (57 FR 58999). The action
proposed to require reducing the
maximum deflection of the elevator
nose-down trim to a 1-degree to 3-
degree range. The proposed action
would be accomplished in accordance
with Mitsubishi Service Bulletin No.
216, dated September 11, 1992.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

The commenter supports the
proposed action, but recommends that,
to eliminate any applicability questions
from the field, the FAA issue one AD to
cover the Mitsubishi MU-2B series
airplanes covered under two FAA Type
Certificates: A2PC and A10SW. The
FAA concurs that one AD may eliminate
applicability questions from the field;
however, ADs are issued against
airplanes of the same type design. Since
these airplanes are certificated under
two separate type designs, the FAA is
issuing an AD on each type design. The
proposed AD is unchanged as a result of
this comment.

No comments were received on the
FAA's determination of the cost impact
on the public.

After careful review, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
nor add any additional burden upon the
public than was already proposed.

The FAA estimates that 252 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
6 workhours per airplane to accomplish
the required action, and that the average

labor rate is approximately $55 an hour,
Parts cost approximately $300 per
airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $158,760.
This figure is based on the assumption
that none of the affected airplane
operators have accomplished the
required action.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, in a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new AD to-read as
follows:

94-04-16 Mitsubishi Heavy Industries, Ltd.:
Amendment 39-8836; Docket No. 92—
CE-50-AD.
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Applicability: The following model and
serial number airplanes, certificated in any
category.

Model Serial Nos.
MU-28-10, MU-2B- | 008 through 312, 314
15, MU-2B-20, through 320, and
MU-2B-25, and 322 through 347.

MU-2B-28.

MU-28-30, MU-2B~
35, and MU-2B-36.

501 through 651, 653
through 660, and
662 through 696.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent excessive control wheel force
caused by extreme elevator nose-down trim
deflection, which could result in loss of
control of the airplane, accomplish the
following:

(a) Reduce the maximum deflection of the
elevator nose-down trim to a 1-degree to 3-
degree range in accordance with the
Instructions section of Mitsubishi Service
Bulletin No. 218, dated September 11, 1992.

(b) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the airplane to a location where
the requirements of this AD can be
accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Los Angeles
Aircraft Certification Office (ACQ), FAA,
3229 E. Spring Street, Long Beach, California
90806. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) The modification required by this AD
shall be done in accordance with Mitsubishi
Service Bulletin No. 216, dated September
11, 1992. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Mitsubishi Heavy Industries, Ltd.,
Nagoya Aerospace Systems, 10, Oyecho,
Minato-Ku, Nagoya, Japan. Copies may be
inspected at the FAA, Central Region, Office
of the Assistant Chief Counsel, room 1558,
601 E. 12th Street, Kansas City, Missouri, or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(e) This amendment (39-8836) becomes
effective on April 11, 1994.

Issued in Kansas City, Missouri, on
February 14, 1994.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 94-3965 Filed 2-22-94; 8:45 am]

BILLING CODE 4910-13-U-M

14 CFR Part 71

[Airspace Docket No. 93-AGL-19]

Establishment of Class E Airspace;
Appleton, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace near Appleton, MN, to
accommodate a new Nondirectional
Beacon (NDB) runway 13 Standard
Instrument Approach Procedure (SIAP)
to Appleton Municipal Airport,
Appleton, MN. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
The intended effect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

EFFECTIVE DATE: 0901 UTC, April 28,
1994.

FOR FURTHER INFORMATION CONTACT:
Robert Frink, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294-7568.

SUPPLEMENTARY INFORMATION:
History

On Tuesday, November 30, 1993, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to accommodate a new
Nondirectional Beacon (NDB) runway
13 Standard Instrument Approach
Procedure (SIAP) to Appleton
Municipal Airport, Appleton, MN (58
FR 63127). The proposal was to add
controlled airspace extending from 700
feet to 1200 feet AGL to contain
Instrument Flight Rules (IFR) operations
in controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments. Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No comments
objecting to the proposal were received.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations

are published in Paragraph 6005 of FAA®

Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designation listed in

this document will be published
subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations establishes
Class E airspace at Appleton, MN, to
accommodate a new Nondirectional
Beacon (NDB) runway 13 Standard
Instrument Approach Procedure (SIAP)
to Appleton Municipal Airport,
Appleton, MN. Controlled airspace
extending from 700 to 1200 feet AGL is
needed to contain aircraft executing the
approach.

Aeronautical maps and charts will
reflect the defined area which will
enable pilots to circumnavigate the area
in order to comply with applicable
visual flight rules requirements.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action" under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:
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Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

- * . L *

AGL MN ES Appleton, MN [New]
Appleton Municipal Airport, MN

(lat. 45°13'41”N, long. 96°00'19"W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Appleton Municipal Airport,
MN, and within 2.5 miles each side of the
326° bearing from the airport extending from
the 6.4-mile radius to 7 miles northwest of
the airport.

- - - * -

Issued in Des Plaines, Illinois on February

4, 1994,

James H. Washington,

Acting Manager, Air Traffic Division.

[FR Doc. 94-4006 Filed 2—-22-94; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 71
{Alrspace Docket No. 93-ANM-38]

Amendment of Class E Alrspace; West
Yellowstone, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the West
Yellowstone, Montana, Class E airspace,
This action corrects an error in the
airspace description inadvertently
omitted during the airspace
reclassification process. This action
amends the West Yellowstone, Montana
Class E airspace from full-time back to
part-time, Airspace reclassification, in
effect as of September 16, 1993, has
discontinued the use of the term
“transition area,” replacing it with the
designation "Class E airspace.”
EFFECTIVE DATE: 0901 UTC, April 28,
1994.
FOR FURTHER INFORMATION CONTACT:
James E. Riley, ANM-537, Federal
Aviation Administration, Docket No.
93-ANM-38, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056;
Telephone: (206) 227-2537.
SUPPLEMENTARY INFORMATION:
History

On December 3, 1993, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by amending the West
Yellowstone, Montana, Class E airspace
(58 FR 63905). Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Airspace reclassification, in effect as
of September 16, 1993, has discontinued
the use of the term *‘transition area,”
and airspace extending upward from
700 feet or more above the surface of the
earth is now Class E airspace. Class E
airspace designations for airspace areas
extending 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of FAA Order 7400.8A
dated June 17, 1993, and effective
September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designation listed in
this document will be published
subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations amends
the Class E airspace at West
Yellowstone, Montana, to correct an
error in the airspace description
inadvertently omitted during the
airspace reclassification process. This
action amends the West Yellowstone
Class E airspace from full-time back to
part-time.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, thene?ore—-(l) is not a
“'significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule" under DOT
Regulatory Policies end Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a ;
regulatory evaluation as the anticipated
impact is so minimal. Since thisis a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 7T1—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a).
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p- 389; 49 11.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragroph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

- - - ~ *

ANM MT E5 West Yellowstone, MT
[Amended])

West Yellowstone, Yellowstone Airport, MT

(lat. 44°41"19"N, long, 111°07'04”W)
Targy NDB

(lat. 44°34"32”N, long. 111°1151”W)

That airspace extending upward from 700
feet above the surfae within 4.3 miles west
and 8.3 miles east of the 026 degree and 206
degree bearings from the Targy NDB
extending from 15.7 miles northeast to 16.1
miles southwest of the NDB; that airspace
extending upward from 1,200 feet above the
surface within 4.3 miles each side of the 209
degree bearing from the NDB extending from
the NDB to 36.2 miles southwest of the NDB,
and within 4.3 miles each side of the 304
degree bearing from the NDB extending from
the NDB to the east edge of V-343; that
airspace extending upward from 10,700 feet
MSL within & 25.3-mile radius of the Targy
NDB extending clockwise from the 081
degree bearing from the NDB to 4.3 miles east
of the 236 degree bearing from the NDB and
within 4.3 miles each side of the 236 degree
bearing from the NDB extending from the
NDB to 43.5 miles southwest of the NDB; that
airspace extending vpward from 12,000 feet
MSL within a 30,5-mile radivs of the Targy
NDB extending clockwise from the 026
degree bearing from the NDB to the 081
degree bearing from the NDB; that airspace
extending upward from 13,000 feet MSL,
within a 30.5-mile radius of the Targy NDB.
extending clockwise from the®313 degree
bearing to the 026 degree bearing from the
NDB, excluding that portion that overlies V-
298 and V-343. The Class E sirspace shall be
effective during the specified dates and times
established in advance by a Notice to
Airmen. The effective dates and times
thereafter, will be continuously published in
the Airport/Facility Diractory;

* * * * -

Issued in Seattle, Washington, on February

.4, 1994.

Temple H. Johnson, Jr.,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 94—4007 Filed 2-22-94: 8:45 am|
BILLING CODE 4910-13-M
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14 CFRPart 71

[Airspace Docket No. 93-AWP-17)

Establishment of Class D Airspace,
Barking Sands, Kauai, HI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

sUMMARY: This document contains a
correction to the final rule published on
December 10, 1993. This final rule
established Class D airspace at Barking
Sands Pacific Missile Range Facility
(PMRF), Kekaha, Kauai, Hawalii,
effective March 3, 1994. This correction
to the final rule will establish the
gffective dates and times as
continuously published in the Airport/
Facility Directory, Pacific Chart
Supplement. The Pacific Chart
Supplement had been omitted from the
original proposal.

EFFECTIVE DATE: 0901 U.T.C., March 3,
1994.

FOR FURTHER INFORMATION CONTACT:

Gene Enstad, Airspace Specialist,
System Management Branch, AWP-530,
Air Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261:
telephone (310) 297-0010.

SUPPLEMENTARY INFORMATION: On
December 10, 1993, the Federal
Aviation Administration (FAA)
published a final rule that established
Class D airspace at Barking Sands
Pacific Missile Range Facility, Kekaha,
Kauai, Hawaii (FR Vol. 58, page 64880).
The description of the Class D Airspace
omitted any mention of the Pacific Chart
Supplement in describing the
publication where the effective dates
and times of the Class D airspace are
published.

Correction of Final Rule

Accordingly, pursuant to the
authority delegated to me, the
publication on December 10, 1993 (58
FR 64880), and the description in FAA
Order 7400.9A, which is incorporated
by reference in 14 CFR 71.1, are
corrected as follows:

§71.1 [Corrected]

On page 64881, in the first column,
last sentence of the description for the
Class D airspace is corrected to read
"The effective date and time will
thereafter be continuously published in
the Airport/Facility Directory, Pacific
Chart Supplement.”

Issued in Lawndale on February 10, 1994.
Richard R. Lien,
Manager, Air Traffic Division, AWP-500.
[FR Doc. 944003 Filed 2-22-94; 8:45 am])
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 93-AGL-21)]

Establishment of Ciass E Airspace;
Port Huron, M!

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Port Huron, Ml. A standard
instrument approach procedure (SIAP)
has been developed at St. Clair County
International Airport. Controlled
airspace to the surface is needed to
contain instrument flight rules (IFR)
operations at the airport. The intended
effect of this proposal is to provide
adequate Class E airspace for IFR
operators executing the recently
established SIAP.

EFFECTIVE DATE: 0901 UTC, April 28,
1994.

FOR FURTHER INFORMATION CONTACT:
Manager, System Management Branch,
AGL~530, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois, 60018,
telephone 708-294-7568.

SUPPLEMENTARY INFORMATION:
History

On December 9, 1993, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace at
Port Huron, MI (58 FR 64710). An
Automated Weather Observation System
(AWOS) has been installed at the St.
Clair County International Airport that
will continuously provide weather data,
and a non-federal ILS SIAP has been
established. Controlled airspace to the
surface is needed to contain IFR
operations at the airport.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Minor changes have been made to the

legal description to add an exclusion for -

the portion overlying Canadian airspace,
to eliminate specification of dates and
times of operation since this Class E
airspace will operate continuously, and
to correct the latitude coordinates. Other
than these editorial changes, this
amendment is the same as that proposed

in the notice. The coordinates for this
airspace docket are based on North
American Datum 83. Class E2 airspace
designations are published in Paragraph
6002 of FAA Order 7400.9A dated June
17, 1993, and effective September 16,
1993, which is incorporated by
reference in 14 CFR 71.1 (58 FR 36298;
July 8, 1993). The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations establishes
Class E airspace at Port Huron, MI, to
provide controlled airspace to the
surface for aircraft executing the ILS
SIAP into the St. Clair County
International Airport,

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 16, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal, Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—{AMENDED)

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., P. 389; 49 U.S.C. 106(g): 14 CFR
11.69.

Section 71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:
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Paragraph 6002 Class E airspace areas
designated us a surface area for an airport
- * - - *

AGL M1 E2 Port Huron, Ml [New)

St. Clair County International Airport, Ml
(lat. 42°54'39” N., long. B2°31°44” W.)

Within a 4-mile radius of the St. Clair County

International Airport, excluding the airspace

within Canada.

- * * * ®

Issued in Des Plaines, lllinois on February
7, 1994.

John P. Cuprisin,

Manager, Air Traffic Division.

[FR Doc. 84-3996 Filed 2-22-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 87
[Docket No. 27604; Amdt. No. 1586]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—1. FAA Rules
Docket, FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800

Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 82603, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed gy
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
offeach SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP

amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, and effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicabfe. that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—{1) is not a “'major
rule” under Executive Order 12291; (2)
is not a “‘significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, Navigation
(air), Standard instrument approaches,
Weather.

Issued in Washington, DC, on February 11,
1994,

Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation lations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. App. 1348, 1354(a).
1421 and 1510; 49 U.S.C. 106(g) (Revised
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Pub. L. 87449, January 12, 1983); and 14
CFR 11.49(b)(2). ,

2. Part 87 is amended to read as
follows:

§597.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 87.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * Effective April 28, 1994

Oxford, CT, Waterbury-Oxford, VOR/DME
RNAV RWY 18, Amdt. 6

Atchison, KS Amelia Earhart, VOR/DME-A,
Amdt. 3

Beloit, KS, Moritz Memorial, VOR/DME RWY
17, Amdt, 3

Smith Center, KS, Smith Center Muni, VOR/
DME-A, Amdt. 1

Rockland, ME, Knox County Regional, NDB
RWY 3, Amdt. 7, Cancelled

Wiscasset, ME, Wiscasset, VOR/DME RWY
25 Orig., Cancelled

Provincetown, MA, Provincetown Muni,
NDB RWY 25, Amdt. 1

Louisburg, NC, Franklin County, VOR/DME~
A, Orig.

New Philadelphia, OH, Harry Clever Field,
VOR/DME-A, Amdt. 3, Cancelled

New Philadelphia, OH, Harry Clever Field,
VOR/DME-B, Amdt. 2

New Philadelphia, OH, Harry Clever Field,
VOR-A, Orig.

* * Effective March 31, 1994

Algona, IA, Algona Muni, VOR/DME-A,
Amdt. 5

Algona, A, Algona Muni, NDB RWY 12,
Amdt. 4

Monroe, MI, Custer, VOR RWY 3, Amdt. 1

Monroe, MI, Custer, VOR RWY 21, Amdt. 1

Drummond Island, MI, Drummond Island,
NDB RWY 26, Amdt. 1

Red Wing MN, Red Wing Muni, NDB RWY
9, Amdt, 3

Sullivan, MO, Sullivan Regional, NDB RWY
24, Orig.

Anderson, SC, Anderson County, LOC RWY
5, Amdt. 1A, Cancelled

Anderson, SC, Anderson County, ILS RWY 5,
Orig.

* * *Effective March 3, 1994

Denver, CO, Front Range, ILS RWY 35, Orig.

Detroit, Ml, Detroit Metropolitan Wayne
County, ILS RWY 27L, Orig.

Detroit, M1, Detroit Metropolitan Wayne
County, ILS RWY 27R, Amdt. 10

Warroad, MN, Warroad Intl-Swede Carlson
Field, NDB RWY 31, Amdt. 6, Cancelled

Warroad, MN, Warroad Intl-Swede Carlson
Field, NDB RWY 31, Orig.

Warroad, MN, Warroad Intl-Swede Carlson
Field, ILS RWY 31, Orig.,

Warroad, MN, Warroad Intl-Swede Carlson
Field, VOR/DME RNAV RWY 31, Amdt. 3

* * * Effective February 9, 1994

Rocky Mount, NC, Rocky Mount-Wilson,
NDB RWY 4, Amdt. 8

Rocky Mount, NC, Rocky Mount-Wilson, ILS
RWY 4, Amdt. 15

* * *Effective February 4, 1994

Pittsburgh, PA, Pittsburgh International, 1LS
RWY 28L, Amdt. 6

* * *Effective February 3, 1994
Los Angeles, CA, Whiteman, VOR-A, Orig.
* * * Effective February 1, 1994

Hilton Head Island, SC, Hilton Head, LOC/
DME RWY 21, Amdt. 1

[FR Doc. 94-3998 Filed 2-22-94; 8:45 am]

" BILLING CODE 4810-13-M

14 CFR Part 87
[Docket No. 27603; Amdt. No. 1585)

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SIAP copies may he
obtained from: 1. FAA Public Inquiry

Center (APA-200), FAA Headquarters
Building, 800 Independence Avenue,
SW., Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
-above,

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
puglishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
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changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been cancelled. The
FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPs). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPs criteria
were applied to only these specific
conditions existing at the affected
airports.

This amendment to part 97 contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National Airspace
System or the application of new or
revised criteria. All SIAP amendments
in this rule have been previously issued
by the FAA in a National Flight Data
Center (FDC) Notice Airmen (NOTAM)
as an emergency action of immediate
flight safety relating directly to
published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the US Standard for

Terminal Instrument Approach
Procedures (TERPs). Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this

regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule”” under Executive Order 12291, is
not a “‘significant rule’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control Approaches,

Standard Instrument, Incorporation by
reference (1) navigation.

Issued in Washington, DC on February 11,
1994.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U,S.C. App. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g) (revised Pub.
L. 97-449, January 12, 1983); and 14 CFR
11.49(b)(2)

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 87.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

Effective | State City Airport FDC No. SIAP
02/01/94 ... | AK | Galena Galena FDC 4/0577 | VOR Rwy 25 Amat
02/01/04 .. | AK | Galena Galena FDC 4/0578 |L§2?'KAE Rwy 25
02/01/84 ... | TX | Georgetown GOOTGEAOWN MUNI -.coovnsreccssecssnresnn FDC 4/0580 Nr?s"gn&y 18 Amdt
02/02/94 ... | RI Providence Theodore Francis Green State ............ FDC 4/0587 vc‘;ﬁ'Rwys 5L/R Amdt
02/04/94 ... |LA | Patterson Harry P. Williams Memorial ... FDC 4/0642 Nr;é"éwy 5 Amdt 8...
02/04/34 .. |LA | Patterson Harry P.Williams Memorial ............ FDC 4/0643 | LOG/DME Rwy 23
10/28/93 ... |NE | valentine Miller Field FDC 3/5907 thgm szy"é1 Amct

Galena

Galena
Alaska
VOR Rwy 25 Amdt 9A ...
Effective: 02/01/94

FDC 4/0577/GAL/FI/P Galena, Galena, AK.
VOR Rwy 25 Amdt 9A... VOR/DME or Tacan
Rwy 7 Amdt 6A; CIRC CAT A MDA/HAA
£20/468. These become VOR Rwy 25 Amdt
9B: and VOR/DME or Tacan Rwy 7 Amdt 6B.

Galena

Galena
Alaska

ILS/DME Rwy 25 Orig...
Effective: 02/01/94

FDC 4/0578/GAL/F1/P Galena, Galena, AK.
ILS/DME Rwy 25... HOL D IN Lieu of PT...
2000; 10 DME ARC ALT... 2300; CAT A Circ
MDA/HAA 620/648; DLT CAT E MINS. This
becomes ILS/DME Rwy 25 Orig-A.

Patterson

Harry P. Williams Memorial
Louisiana

NDB Rwy 5 Amdt 8...

Effective: 02/04/94

FDC 4/0642/PTN/F1/P Harry P. Williams
Memorial, Patterson, LA. NDB Rwy 5 Amdt
8...Delete All Reference to Rwys 5/23; Chg all
reference to Rwy 6/24. This Is NDB Rwy 6
Amdt 8A,

Patterson

Harry P. Williams Memorial
Louisiana

LOC/DME Rwy 23 Amdt 2...
Effective: 02/04/94

FDC 4/0643/PTN/ FI/P Harry P. Williams
Memorial, Patterson, LA. LOC/DME Rwy 23
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Amdt 2...Delete All Reference to Rwys 5/23;
Chg All Reference to Rwys 6/24. This is LOCY
DME Rwy 24 Amdt 2A

Valentine

Miller Field
Nebraska
NDB Rwy 31 Amdt 6...
Effective: 10/28/93

FDC 3/5907/VTN/FI/P Miller Field,
Valentine, NE. NDB Rwy 31 Amdt 6... MSA
VTN 25NM 350-170 4000, 170-350 4600.
This is NDB Rwy 31 Amdt 6A.

Providence

Theodore Francis Green State
Rhode Island
VOR Rwys 5L/R Amdt 11...
Effective: 02/02/94

FDC 4/0587/PVD/FI/P Theodore Francis
Green State, Providence, Rl. VOR Rwys 5L/
R Amdt 11...Change procedure identification
to VOR Rwy §. Delete S-5L CAT A-D AND
S-5L DME CAT A-D Minimums, This is
VOR Rwy 5 Amdt 11A.

Georgetown
Georgetown Muni
Texas

NDB Rwy 18 Amdt 4...
Effective: 02/01/94

FDC 4/0580/T04/F1/P Georgetown Muni,
Georgetown, TX, NDB Rwy 18 Amdt
4...Remove Note...If LCL ALTM Not
Received, Use Austin ALSTG and Increase all
MDAS 100 Ft. This is NDB Rwy 18 Amdt 4a.

[FR Doc. 94-3997 Filed 2-22-94; 8:45 am])
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 244

Industry Guide: Guides for the
Greeting Card Industry Relating to
Discriminatory Practices

AGENCY: Federal Trade Commission.
ACTION: Final rules; Notice of repeal of
industry guide.

SUMMARY: The Federal Trade
Commission announces the repeal of the
guides concerning discriminatory
practices in the greeting card industry,
hereinafter referred to as the “Greeting
Card Guides” or the “Guides.” The
Commission has reviewed the
provisions of the Guides, and has
concluded that due to substantial
duplication by later-adopted statements
of policy of general application, the
Guides are no longer in the public
interest and should be withdrawn.
Accordingly, the Greeting Card Guides
are rescinded.

EFFECTIVE DATE: February 23, 1994.
ADDRESSES: Requests for copies of this
notice should be sent to the Public

Reference Branch, Federal Trade
Commission, 6th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT: Neil
W. Averitt, Esq., Office of Policy &
Evaluation, Bureau of Competition,
Federal Trade Commission,
Washington, DC 20580. Telephone:
(202) 326-2885.

SUPPLEMENTARY INFORMATION:

Background

The "“Guides for the Greeting Card
Industry Relating to Discriminatory
Practices” were published in 1968. They
discuss the ways in which the
Robinson-Patman Act, 15 U.S.C. 13, will
apply to that industry. The primary
purpose of the Guides was to describe
the principles that the Federal Trade
Commission would follow in applying
sections 2 (d) and (e) of the Act, which
require that promotional allowances and
services be made available on
nondiscriminatory terms.1

The same year that the Guides were
issued, the Supreme Court decided the
case of FTC v. Fred Meyer, Inc., 390 U.S.
341 (1968). In that opinion the Court
suggested that the Commission might
wish to expand on earlier guidance and
issue detailed guidelines to promotional
allowances under sections 2 (d) and (e).
The Commission accepted this
invitation the following year by
publishing the so-called “Fred Meyer
Guides.” See 16 CFR part 240. These set
out general standards for promotional
allowances, applicable to all industries.
The Fred Meyer Guides have since been
amended as necessary to keep them
current, most recently in 1990,

With the Fred Meyer Guides in place,
the Commission grew concerned that
earlier, industry-specific guidelines had
become redundant and a potential
source of confusion. In July of 1993 it
therefore requested public comment on
a proposal to repeal the Greeting Card
Guides. Only one comment was
received.

Analysis

The Commission believes that the
Greeting Card Guides are duplicated
and made redundant by the Fred Meyer
Guides. Although the Greeting Card
Guides are tailored for the industry (e.g.,
*“*supplier’ means any greeting card
publisher or distributor,” 16 CFR
240.0(d)), the legal principles reflected
in the Guides are not specific to that

1See 15 U.S.C. 13(d), (e). One other portion of the
Guides discussed the standards of price
discrimination under section 2(a), See 16 CFR
244.1. The discussion of these issues was cast in
fairly general terms, however.

industry. The applicable law is set out
in the Robinson-Patman Act, as
interpreted and applied in Commission
and judicial precedent. The same
principles are reflected in the Fred
Meyer Guides. The retention of the
separate Greeting Card Guides therefore
serves no p :

No members of the greeting card
industry have requested that the Guides
be retained, suggesting that industry
members do not perceive a need to
continue the Guides. The Commission
has received a letter from the Executive
Vice President of the Greeting Card
Association, reporting that the
Association “has no objection” to repeal
of the Guides, the some retailer
members of the Association are already
familiar with the Fred Meyer Guides,
and that “it seems superfluous to have
two sets of the same guidelines.” 2

In view of these facts the Commission
has concluded that the Greeting Card
Guides serve no present function and,
therefore, has determined to withdraw
those Guides,

List of Subjects in 16 CFR Part 244

Greeting card industry, Price
discrimination, Promotional allowances,
Trade practices, Unfair methods of
competition.

PART 244—[REMOVED]

Accordingly, under the authority of
15 U.S.C. et seq. and 15 U.S.C. 13, title
16, chapter I, of the Code of Federal
Regulations is amended by removing
part 244,

By direction of the Commission.

Donald 8. Clark,

Secretary.

[FR Doc. 944039 Filed 2-22-94; 8:45 ami)
BILLING CODE 6750-01-M

16 CFR Part 412

Trade Regulation Rule: Discriminatory
Practices in Men's and Boys' Tailored
Clothing Industry

AGENCY: Federal Trade Commission.

ACTION: Final rule; Notice of repeal of
rule,

SUMMARY: The Federal Trade
Commission announces the rescission of
the rule concerning the need for a
written plan to guide a seller's
promotional allowances in the men's
and boys' tailored clothing industry
(hereinafter the *“Tailored Clothing

2 Letter from Marianne McDermott, Executive
Vice President, Greeting Card Association, to Neil
Averitt, Office of Policy & Evaluation, Federal Trade
Commission (Sept. 14, 1993).
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Rule” or the “Rule’”). The Commission
has reviewed the provisions of the Rule,
and has concluded that due to
inconsistencies with and duplication by
later-adopted statements of policy of
general application, the Tailored
Clothing Rule is no longer in the public
interest and should be repealed. This
notice contains a Statement of Basis and
Purpose for the repeal of the Rule, and
incorporates a regulatory analysis.
EFFECTIVE DATE: March 25, 1994.
ADDRESSES: Requests for copies of the
Statement of Basis and Purpose should
be sent to the Public Reference Branch,
Federal Trade Commission, 6th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Neil W. Averitt, Esq., Office of Policy &
Evaluation, Bureau of Competition,
Federal Trade Commission,
Washington, DC 20580. Telephone:
(202) 326-2885.

SUPPLEMENTARY INFORMATION:
Statement of Basis and Purpose

Background

The Tailored Clothing Rule,
promulgated in 1967, was intended to
clarify the way in which the Robinson-
Patman Act, 15 U.S.C. 13, applies to that
industry. Section 2(d) and (e) of the Act
require that promotional allowances and
services be made available to competing
sellers on proportionately equal terms.
The Rule established a presumption that
allowances in the tailored clothing
industry that were not provided in
accordance with a written plan were not
available on proportionately equal
terms.

The year after the Rule was
promulgated, the Supreme Court
decided the case of FTC v. Fred Meyer,
Inc., 390 U.S. 341 (1968). In that option
the Court suggested that the
Commission might wish to expand on
earlier guidance and issue detailed
guidelines to promotional allowances
under sections 2(d) and (e). The
Commission accepted this invitation the
following year by publishing the so-
called *‘Fred Meyer Guides.” See 16
CFR part 240. These set out general
standards for promotional allowances,
applicable to all industries. The Fred
Meyer Guides suggest that sellers
“would be well advised” to put
complex plans in writing, but they do
not penalize the failure to have a written
plan. The Fred Meyer Guides have been
revised as needed to keep them current,
most recently in 1990.

With the Fred Meyer Guides in place,
the Commission was concerned that the
earlier, industry-specific Rule was

unnecessary, and that its different
substantive provisions could be a source
of potential confusion. In July of 1993
the Commission therefore requested
public comment on a proposal to repeal
the Tailored Clothing Rule. No
comments were received in response to
this request.

The Rulemaking Record

The rulemaking record in this
proceeding consists of the Notice of
Proposed Rulemaking and Request for
Comment dated July 2, 1993 (58 FR
35907), and a memorandum from the
Office of the Secretary reporting that no
comments were received in response to
that request. In addition, the
Commission takes notice of published
court and agency decisions, and of the
existence and provisions of the Fred
Meyer Guides.

Analysis of the Rulemaking Record

The rulemaking record indicated that
the Tailored Clothing Rule no longer
appears to be useful or justified. Since
the Rule was promulgated, it does not
appear that the agency has ever relied
on the Rule in a law enforcement
matter, or that any litigant has ever
made use of it in a reported private
action. Moreover, no industry members
responded to the Notice of Proposed
Rulemaking to urge retention of the
Rule.

Repeal would also resolve the
inconsistency between the Rule and the
Fred Meyer Guides. The Fred Meyer
Guides encourage but do not require
sellers to have a written plan for
promotional allowances. The
Robinson-Patman Act also does not
require sellers to have a written plan.
The Tailored Clothing Rule, on the other
hand, states that promotional payments
“will be presumed not to have been
made available on proportionately equal
terms” unless they are made available
under a written plan.2

Although this dichotomy creates no
inconsistent legal obligations, there is a
significant policy discrepancy in that
the tailored clothing industry is treated
differently from other industries. Since
the Commission’s post-enactment
experience has not confirmed the
relevance or utility of treating this
industry differently, this is an
additional reason for repeal of the Rule.

Final Regulatory Analysis

The following discussion constitutes
the Commission’s Final Regulatory

1See 16 CFR 240.8 (*'If there are many competing
customers to be considered or if the plan is
complex, the seller would be well advised to put
the plan in writing.")

216 CFR 412.6.

Analysis of the proposed repeal of the
Rule, as called for by the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., and
by section 22 of the Federal Trade
Commission Act, 15 U.S.C. 57b-3.

A description of the reasons why
action is being considered and the
objectives of and legal basis for the
repeal of the Rule have been explained
in prior parts of this Statement of Basis

and Purpose.

Repeal of the Rule would appear to
have little or no effect on small
business. Because it does not appear
that the Rule is currently relied upon,
its repeal should not have significant
effects on business in general, and
therefore should not have any
significant effects on small businesses in
particular.

The Tailored Clothing Rule contains
no information collection or
recordkeeping requirements as defined
by the Paperwork Reduction Act, 44
U.S.C. 3501-18. Repeal of the Rule
would remove any other compliance
requirements that are associated with
the Rule, such as the costs associated
with becoming familiar with its
provisions.

The only significant alternative to
repeal of the Rule is to take no action
and preserve the Rule in its present
form. Due to the subsequent publication
of the Fred Meyer Guides, however, the
Rule no longer serves a meaningful
purpose. Under these circumstances,
retaining the Rule would run counter to
the goal of achieving efficiencies by
repealing rules that are no longer useful.

The benefits of repealing this Rule
include removal of an unnecessary
provision from the Code of Federal
Regulations, the increased efficiency of
law enforcement when uniform
standards are applicable, and the -
increased respect for the law that may
be anticipated when regulations are
current and relevant.

The Commission believes that the

above benefits are sufficient to support
its determination to rescind this Rule.

List of Subjects in 16 CFR Part 412

Advertising, Clothing, Promotional
allowances, Trade practices, Unfair
methods of competition.

PART 412—[REMOVED]

Accordingly, under the authority of
15 U.S.C. 41 et seq. and 15 U.S.C. 13,
title 16, chapter I, of the Code of Federal
Regulations is amended by removing
part 412,
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By direction of the Commission.
ponald S. Clark,
Secretary.
{FR Doc. 94—4040 Filed 2-22-94; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF LABOR

office of Workers’ Compensation
Programs

20 CFR Part 10

RIN 1215-AA

claims for Medical Benefits Under the
Federal Employees’ Compensation Act

AGENCY: Employment Standards
Administration, Office of Workers’
Compensation Programs, Labor.

AcTION: Final rule.

SUMMARY: On November 24, 1993, the
Department of Labor published

proposed revisions to the rules
establishing a fee schedule and
procedures for submitting bills for
reimbursement for medical procedures
and services provided to injured federal
employees under the Federal

Employees’ Compensation Act (FECA)
(58 FR 62063). The Office of Workers’
Compensation Programs (OWCP)
proposed to: Adopt where applicable
the relative value units (RVUs) devised
by the Department of Health and Human
Services, Health Care Finance
Administration (HCFA), published most
recently on December 2, 1993, 58 FR
63626; eliminate the requirement to use
the Washington State conversion

factors; and allow the use of Geographic
Practice Cost Indices (GPCIs) developed
by the Urban Institute for HCFA to
determine geographic adjustment
factors. The rules also climate the
requirement for original signatures on
the bills.

The comment period closed January
24,1994, and no comments were
received; the rules are now published in
final in the same form as they were
proposed.

EFFECTIVE DATE: April 25, 1994.

FOR FURTHER INFORMATION CONTACT:
Thomas M. Markey, Director for Federal
Employees' Compensation, Employment
Standards Administration, U.S.
Department of Labor, room S—3229,
Frances Perkins Building, 200
Constitution Avenue, NW., Washington,
DC 20210; Telephone (202) 523-7552.
SUPPLEMENTARY INFORMATION: The
preamble to the proposed rule explained
in detail the background of the schedule
of maximum allowable charges for most
medical services provided to injured

workers under the Federal Employees’
Compensation Act (FECA), 5 U.S.C.
8101 et seq. See 51 FR 8276, for a
complete explanation of the background
and purpose of the schedule.

Under the fee schedule and billing
system individual procedures are
assigned a descriptor code using the
Physicians’ Current Procedural
Terminology (CPT) scheme developed
by the American Medical Association.
Each code is then assigned a relative
value unit (RVU) reflecting the relative
skill, effort, risk, and time required to
perform the procedure. The maximum
allowable amount payable for a given
service is calculated by multiplying the
RVU by a conversion factor (CF). This
product is in turn multiplied by a
geographic index (GI) wﬂich allows for
regional variations in medical costs.

The components of the fee schedule
served OWCP well until recently, when
the State of Washington (the system on
which several factors of the fee schedule
were based), announced that it was
adopting a new fee schedule based on
the newly published Health Care
Financing Administrations (HCFA)
RVUs for physicians’ services, with
modifications peculiar to Washington
State.

Rather than continue to use the
Washington State system, the Office of
Workers’ Compensation Programs
(OWCP) proposed to adopt elements of
the HCFA fee schedule directly. OWCP
will continue to use geographic
localities (using Metropolitan Statistical
Areas) designed by the Urban Institute
for application of Geographic Practice
Cost Indices (GPCIs), since Medicare
pricing localities are carrier specific.
Finally, the conversion factors (see 57
FR 5186) will be changed to
accommodate the change in scale of the
relative unit values.

The proposed rules also change the
provision requiring that the medical
provider sign the billing form, in order
to accommodate the practice of
electronic transmission of medical bills
and other similar practices.

No comments at all were received on
the proposed rules. Accordingly, the
proposed changes are being
implemented in final unchanged, except
for minor changes to correct
grammatical and typographical errors.

Statutory Authority

5 U.S.C. 8149 provides the general
statutory authority for the Secretary to
prescribe rules and regulations
necessary for administration and
enforcement of the Federal Employees’
Compensation Act.

5 U.S.C. 8145 provides that the
Secretary of Labor shall administer the

Act, may appoint employees to
administer it, and may delegate powers
conferred by the Act to any employee of
the Department of Labor.

5 U.S.C. 8103 (a) and (b) specifies that
the Secretary may approve or authorize
“necessary and reasonable’ expenses to
be paid from the Employees’
Compensation Fund; may issue
regulations governing the provision of
services, appliances and supplies; and .
may prescribe the form and content of
the authorization certificate.

Classification

The Department of Labor has
concluded that the regulatory proposal
is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866.

Paperwork Reduction Act

The information collection
requirements entailed by the proposed
regulations have previously been
approved by OMB.

Regulatory Flexibility Act

The Department believes that the rule
will have “no significant economic
impact upon a substantial number of
small entities” within the meaning of
section 3(a) of the Regulatory Flexibility
Act. Pub. L. 96-354, 91 Stat, 1164 (5
U.S.C. 605(b)). Although this rule will
be applicable to small entities it should
not result in or cause any significant
economic impact, since the changes in
the method of calculating the maximum
allowable payments will not result in a
significant difference in the outcome
from that in the present method. The
Secretary has so certified to the Chief
Counsel for Advocacy of the Small
Business Administration. Accordingly,
no regulatory impact analysis is
required.

List of Subjects in 20 CFR Part 10

Claims, Government employees,
Labor, Workers’ compensation.

For the reasons set out in the
preamble, part 10 of chapter 1 of title 20
of the Code of Federal Regulations is
amended as follows:

PART 10—CLAIMS FOR
COMPENSATION UNDER THE
FEDERAL EMPLOYEES'
COMPENSATION ACT, AS AMENDED

1. The authority citation for part 10 is
revised to read as follows:

Authority: 5 U.S.C. 301; Reorganization
Plan No. 6 of 1950, 15 FR 3174, 64 Stat. 1263;
5 U.S.C. 8149; Secretary’s Order 1-93, 58 FR
21190.




8530 Federal Register / Vol. 59, No. 36 / Wednesday, February 23, 1994 / Rules and Regulations

2. Section 10.411 is amended by
revising paragraphs (b) and (d)(3) to
read as follows:

10.411 Submission of bllis for medical
services, appliances and supplies;
limitation on payment for services

- * * - -

(b) By submitting a bill and/or
accepting payment, the physician or
other medical provider signifies that the
service for which reimbursement is
sought was performed as described and
was necessary. In addition, the
physician or other provider thereby
agrees to comply with all rules and
regulations set forth in this subchapter
concerning the rendering of treatment
and/or the process for seeking
reimbursement for medical services,
including the limitation imposed on the
amount to be paid for such services.

- ~ * - ~

(d)tt'

(3) The Director shall assign the
relative value units (RVUs) published by
the Health Care Finance Administration
(HCFA) to all services for which HCFA
has made assignments, using the most
recent revision. Where there are no
RVUs assigned to a procedure, the
Director may develop and assign any
that he/she considers to be appropriate
RVUs. The Director will also devise
conversion factors for each category of
service, and in devising such factors the
Director may adapt the HCFA
conversion factors as appropriateasing
OWCP processing experience and
internal data. The geographic
adjustment factor shall be that
designated by Geographic Practice Cost
Indices for Metropolitan Statistical
Areas as devised for HCFA by the Urban
Institute and published February 1,
1991, as Refining the Malpractice
Geographic Cost Index, as updated or
revised from time to time.
> - - * -

Signed at Washington, DC, this 15th day of
February, 1994.

Shelby Hallmark,

Acting Director, Office of Workers'
Compensation Programs.

{FR Doc. 94-4069 Filed 2-22-94; 8:45 am]
BILLING CODE 4510-27-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 416
RIN 0960-AD46

Federal Old-Age, Survivors, and
Disability Insurance and Supplemental
Security Income for the Aged, Blind,
and Disabled; Limitation of Travel
Expenses for Representation of
Claimants at Administrative
Proceedings

AGENCY: Social Security Administration,
HHS.

ACTION: Final rules.

SUMMARY: We are amending our
regulations concerning payment of
certain travel expenses to implement
section 5106(c) of the.Omnibus Budget
Reconciliation Act of 1990 (OBRA
1990). Section 5106{c) amends certain
sections of the Social Security Act (the
Act) to limit the amount available for
payment under those sections for travel
expenses of individuals who represent
claimants at certain administrative
proceedings.

EFFECTIVE DATE: These final rules are
effective February 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Philip Berge, Legal Assistant, 3-B-1
Operations Building, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-1769.

SUPPLEMENTARY INFORMATION: We
published proposed rules to implement
section 5106(c) of OBRA 1990, Public
Law 101-508, in a Notice of Proposed
Rulemaking in the Federal Register on
January 19, 1993 (58 FR 4950). We
provided interested individuals and
organizations 60 days within which to
submit comments on the proposed
rules. The comment period closed
March 22, 1993, We did not receive any
comments on the proposed rules.
Therefore, except for a technical
correction discussed below and some
editorial changes, these final rules are
the same as the proposed rules.

These final rules amend our
regulations on the payment of travel
expenses of individuals who represent
claimants at certain administrative
proceedings to implement the
amendments to sections 201(j), 1631(h)
and 1817(i) of the Act made by section
5106(c) of OBRA 1990. In general,
sections 201(j), 1631(h) and 1817(i) of
the Act provide authority to reimburse
certain persons for certain travel
expenses which they incur in
connection with the Social Security,

Supplemental Security Income (SSI) or
Medicare program under titles II, XVI
and XVIII of the Act, respectively.
Among other things, these sections of
the Act authorize the payment of certain
travel expenses to a claimant’s
representative for travel to attend a
reconsideration interview or a
proceeding before an administrative law
judge (ALJ).

Section 5106{(c) of OBRA 1990
amends sections 201(j), 1631(h) and
1817(i) of the Act to limit the amount
available for payment under these
sections of the Act for travel by a
representative to attend an
administrative proceeding before an Al
or other adjudicator, The amendments
under section 5106(c) specify that the
amount available for such payment shall
not exceed the maximum amount
allowable under these sections of the
Act for a representative’s travel
originating within the geographic area of
the office havingyjurisdiction over the
proceeding. The Conference Committee
Report on OBRA 1990 states that under
the amendments the reimbursement for
travel by a representative “could not
exceed the maximum amount that
would be payable for travel to the site
of the reconsideration interview or
proceeding before an ALJ from a point
within the geographical area served by
the office having jurisdiction over the
interview or proceeding.” H.R. Rep. No.
964, 101st Cong., 2d Sess. 934 (1990).

The final regulations amend our
regulations relating to the payment of
travel expenses of a claimant’s
representative for travel to attend a
disability hearing or hearing before an
ALJ under the Social Security or SSI
programs to implement the amendments
made by section 5106(c) of OBRA 1990.
The title Il regulations on travel
reimbursement, like the rules in subpart
J of 20 CFR part 404 generally, are made
applicable to certain proceedings under
the Medicare program pursuant to 42
CFR 405.701{c). Therefore, the changes
to the title II regulations on travel
reimbursement also affect
reimbursement of travel expenses of a
representative in connection with those
Medicare proceedings under the
Medicare program and, thus, implement
the amendment to section 1817(i) of the
Act made by section 5106(c) of OBRA
1990.

Our existing regulations on the
payment of certain travel expenses,
§§404.999a et seq. and §§ 416.1495 et
seq., implement the pertinent provisions
of the Act regarding travel
reimbursement that were in effect prior
to April 1, 1991, the effective date of
section 5106(c) of OBRA 1990. With
respect to travel expenses incurred prior
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{o that date, we reimbursed a
representative for allowable expenses
for travel to a disability hearing or ALJ
hearing site from the representative’s
residence or office (depending upon
whether the representative’s travel
originated from his or her residence or
from the office) regardless of its
geographie location. Based on travel
distance between the hearing site and
the representative’s travel origination
point (residence or office) and subject to
the limitations in §§ 404,999¢(d) and
416.1498(d), we determined the amount
allowable for reimbursement for the
ordinary expenses of transportation
(§§404.999c(a) and 416.1498(a)) and for
unusual travel costs (§§ 404.999¢(b) and
416.1498(b)) pursuant to the applicable
rules governing rates and conditions of
payment (§§ 404.999¢(c) and
416.1498(c)).

Effective with travel expenses
incurred by a representative on or after
April 1, 1891, however, section 5106(c)
of OBRA 1990 provides that the amount
of reimbursement for such expenses
shall not exceed the allowable amount
that we could reimburse the
representative for travel originating
within the geographic area of the office
having jurisdiction over the proceeding.
Accordingly, the final regulations
amend our regulations to provide that
the amount available to reimburse a
representative for travel to attend a
disability hearing or a hearing before an
AL] shall not exceed the maximum
amount allowable for travel to the
hearing site from any point within the
geographic area of the office having
isdiction over the hearing.

The final rules explain that the
geographic area of the office having
jurisdiction over the hearing means, as
appropriate—

—The designated georgraphic service
area of the State agency adjudicatory
unit having responsibility for
providing the disability hearing;

—If a Federal disability hearing officer
holds the disability hearing, the
geographic area of the State in which
the claimant resides or, if the claimant
is not a resident of a State, in which
the hearing officer holds the disability
hearing; or

—The designated geographic service
area of the Office of Hearings and
Appeals hearing office having
responsibility for providing the
hearing before an ALJ.

In cases in which a Federal disability
hearing officer holds the disability
hearing, the hearing officer travels to the
State in which the claimant resides to
hold the hearing, In those infrequent
cases in which the claimant is not a

resident of a State, the Federal disability
hearing officer holds the disability
hearing in a location in a State that is
convenient for the claimant and the
hearing officer. With respect to these
cases, the final regulations define the
geographic area of the office having
jurisdiction over the hearing to mean
the geographic area of the State in
which the claimant resides or, if the
claimant is not a resident of a State, in
which the hearing officer holds the
disability hearing. This definition is
consistent with the congressional intent
underlying section 5106(c) of OBRA
1990 in that it treats the claimant and
his or her representative in the same
manner as if a State agency hearing
officer held the disability hearing. In the
final title II regulations relating to cases
in which a Federal disability hearing
officer holds the disability hearing, the
term “State' has the meaning assigned
to it in current § 404.2(c)(5), except that
the term also includes the Northern
Mariana Islands. In the final title XVI
regulations relating to such cases, the
term '‘State’’ means a State as defined in
current § 416.120(c)(9). This definition
of “State’ in the final title XVI
regulations § 416.1498(d)(3)(i)(B), was
omitted from the text of the proposed
rules, although it was discussed in the
preamble to those rules (58 FR 4950,
4951). Its inclusion in the final rules
represents a technical correction.

We are basing the maximum amount
allowable on the distance to the hearing
site from the farthest peint within the
appropriate geographic area. We will
determine the maximum amount
allowable for travel between these two
points under the existing regulations,
i.e., subject to the existing limitations in
paragraph (d)(1) and paragraph (d)(3)
(herein to be redesignated as paragraph
(d)(4)) of §§ 404.999¢ and 416.1498
(relating to travel within the United
States and a claimant’s request for a
change to a more distant hearing site)
and pursuant to the applicable rules
governing rates and conditions of
payment under paragraphs (a) through
(c) of §§ 404.999¢ and 416.1498. Under
our existing regulations, we will not
reimburse a representative's travel
expenses unless the distance he or she
travels, i.e., the distance to the hearing
site from the representative's residence
or office (whichever he or she travels
from), exceeds 75 miles
(§§404.999¢(d)(2) and 416.1498(d)(2)).
The final regulations provide a similar
limitation. Under the final rules, we will
use the point within the appropriate
geographic area that is the farthest point
from the hearing site as the
representative’s travel origination point

(equivalent to residence or office under
the existing regulations) for purposes of
determining the maximum amount
allowable for reimbursement. The final
rules provide that if the distance to the
hearing site from the farthest point
within the appropriate geographic area
does not exceed 75 miles, we will not
reimburse a representative for any travel
expenses. This is consistent with the 75-
mile rule in the current regulations.

Under the final regulations, actual
reimbursement for a representative’s
travel expenses is limited to the lesser
of: (1) Actual travel expenses incurred
and allowable under the regulations
(whether travel actually originates
within the designated geographic area or
outside that area); or (2) the maximum
amount allowable for travel to the
hearing site from the farthest point
within the geographic area of the office
having jurisdiction over the hearing.

In practice, the final rules will not
affect reimbursement of travel expenses
of a representative whose travel
originates within the geographic area of
the office having jurisdiction over the
hearing. This is because the expenses
incurred and allowable under the
regulations for such travel would be less
than, or equal to, the maximum amount
allowable for travel to the hearing site
from the farthest point within the
appropriate geographic area.

We are amending §§ 404.999¢ and
416.1498 by redesignating paragraph
(d)(3) as (d)(4) and adding a new
paragraph (d)(3) to state and define the
limit on the amount of reimbursement
for a representative's travel expenses
mandated by section 5106(c) of OBRA
1990.-The final regulations state that the
amount of reimbursement for travel
expenses for a representative shall not
exceed the maximum amount allowable
for travel to the hearing site from any
point within the geographic area of the
office having jurisdiction over the
hearing; define the geographic area of
the office having jurisdiction over the
hearing; and explain how we determine
the maximum amount allowable for
travel by a representative based on the
distance to the hearing site from the
farthest point within the appropriate
geographic area.

We also are amending §§ 404.999¢(c)
and 416.1498(c) to change the reference
from 41 CFR Part 101-7 to 41 CFR
chapter 301, where the Federal Travel
Regulations are now codified.

Regulatory Procedures
Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
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because these rules will affect only
individuals. Therefore, a regulatory
flexibility analysis as provided in Pub.
L. 96-354, the Regulatory Fiexibility
Act, is not required.

Paperwork Reduction Act

These regulations impose no new
reporting or recordkeeping requirements
requiring Office of Management and
Budget clearance.

(Catalog of Federal Domestic Assistance
Nos. 93.773 and 93.774, Medicare;

93.802-93.805, Social Security; and 93.807,

Supplemental Security Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Aged, Blind, Death benefits,
Disability benefits, Insurance, Old-Age,
Survivors, and Disability Insurance,
Reporting and recordkeeping
requirements.

20 CFR Part 416

Administrative practice and
grooedure. Aged, Blind, Disability
enefits, Public Assistance programs,
Supplemental Security Income (SSI),
Reporting and recordkeeping
requirements.

Dated: November 19, 1993.

Shirley Chater,

Commissioner of Social Security.
Approved: February 8, 1994.

Donna E. Shalala,

Secretary of Health and Human Services.

For the reasons set out in the preamble,
subpart ] of part 404 and subpart N of
part 416 of 20 CFR chapter IIl are
amended as follows:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND
DISABILITYINSURANCE (1850— )

1. The authority citation for subfmrt ]
of part 404 continues to read as follows:

Authority: Secs. 201(j), 205 (a), (b), and
(d)~(h), 221(d), and 1102 of the Social
Security Act; 31 U.S.C. 3720A; 42 U.S.C.
401(j), 405 (a), (b), and (d)~(h), 421(d), and
1302.

§404.999¢c [Amended]

2. In § 404.999c(c) introductory text,
the reference to 41 CFR part 101-7" is
revised to read “41 CFR chapter 301",

3. Section 404.999c is amended by
redesignating paragraph (d)(3) as (d)(4)
and adding a new paragraph (d)(3) to
read as follows:

§404.999c What travel expenses are
reimbursable.

* * * * *

(d)n L

(3) For travel expenses incurred on or
after April 1, 1991, the amount of
reimbursement under this section for
travel by your representative to attend a
disability hearing or a hearing before an
administrative law judge shall not
exceed the maximum amount allowable
under this section for travel to the
hearing site from any point within the
geographic area of the office having
jurisdiction over the hearing.

(i) The geographic area of the office
having jurisdiction over the hearing
means, as appropriate—

(A) The designated geographic service
area of the State agency adjudicatory
unit having responsibility for providing
the disability hearing;

(B) If a Federal disability hearing
officer holds the disability hearing, the
geographic area of the State (which
includes a State as defined in
§ 404.2(c)(5) and also includes the
Northern Mariana Islands) in which the
claimant resides or, if the claimant is
not a resident of a State, in which the
hearing officer holds the disability
hearing; or

(C) The designated geographic service
area of the Office of Hearings and
Appeals hearing office having
responsibility for providing the hearing
before an administrative law judge.

(ii) We or the State agency determine
the maximum amount allowable for
travel by a representative based on the
distance to the hearing site from the
farthest point within the appropriate
geographic area. In determining the
maximum amount allowable for travel
between these two points, we or the
State agency apply the rules in
paragraphs (a) through (c) of this section
and the limitations in paragraph (d) (1)
and (4) of this section. If the distance
between these two points does not
exceed 75 miles, we or the State agency
will not reimburse any of your

representative’s travel expenses.
* L " - -

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

1. The authority citation for subpart N
of part 4186 is revised to read as follows:

Authority: Secs. 1102, 1631, and 1633 of

the Social Security Act; 42 U.S.C. 1302, 1383,

and 1383b.

§416.1498 [Amended]

2. In § 416.1498(c) introductory text,
the reference to 41 CFR part 101-7" is
revised to read ‘41 CFR chapter 301",

3. Section 416.1498 is amended by
redesignating paragraph (d)(3) as (d)(4)
and adding a new paragraph (d)(3) to
read as follows:

§416.1498 What travel expenses are
reimbursable.

> » = - *

. (d) * A &

(3) For travel expenses incurred on or
after April 1, 1991, the amount of
reimbursement under this section for
travel by your representative to attend a
disability hearing or a hearing before an
administrative Jaw judge shall not
exceed the maximum amount allowable
under this section for travel to the
hearing site from any point within the
geographic area of the office having
jurisdiction over the hearing.

(i) The geographic area of the office
having jurisdiction over the hearing
means, as appropriate—

(A) The designated geographic service
area of the State agency adjudicatory
unit having responsibility for providing
the disability hearing;

(B) If a Federal disability hearing
officer holds the disability hearing, the
geographic area of the State (as defined
in § 416.120(c)(9)) in which the claimant
resides or, if the claimant is not a
resident of a State, in which the hearing
officer holds the disability hearing; or

(C) The designated geographic service
area of the Office of Hearings and
Appeals hearing office having
responsibility for providing the hearing
before an administrative law judge.

(ii) We or the State agency determine
the maximum amount allowable for
travel by a representative based on the
distance to the hearing site from the
farthest point within the appropriate
geographic area. In determining the
maximum amount allowable for travel
between these two points, we or the
State agency apply the rules in
paragraphs {a) through (c) of this section
and the limitations in paragraph (d) (1)
and (4) of this section. If the distance
between these two'points does not
exceed 75 miles, we or the State agency
will not reimburse any of your
representative’s travel expenses.

* * L * »

[FR Doc. 94-3961 Filed 2-22-94; 8:45 am|
BILLING CODE 4190-29-P

20 CFR Parts 404 and 416
[Regulations Nos. 4 and 16]
RIN 0960-AD12

Reopening Determinations and
Decisions

AGENCY: Social Security Administration,
HHS.

ACTION: Final rules.

SUMMARY: These final rules revise our
regulations to clarify the longstanding
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policy of the Social Security
Administration (SSA) that the Agency
on its own initiative, as well as at the
request of any person claiming a right
under the Social Security or
supplemental security income (SSI)
programs, may reopen and revise a final
administrative determination or
decision.

EFFECTIVE DATE: The final regulations are
effective February 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Henry D. Lerner, Legal Assistant, Office
of Regulations, Social Security
Administration, 6401 Security Blvd.,
Baltimore, MD 21235, (410) 965-1762.
SUPPLEMENTARY INFORMATION: We are
revising §§ 404.987 and 416.1487 of our
regulations to clarify that we may
reopen and revise a final administrative
determination or decision either on our
own initiative or at the request of a
person who was a party to the
determination or decision.

Prior to August 5, 1980, our
regulations expressly provided that we
had the discretion to reopen and revise
a final determination or decision,
including a final revised determination
or decision, either on our own motion
or upon the request of any party to the
determination or decision. See 20 CFR
404.956, 404.957, 416.1475 and
416.1477 (1980). On August 5, 1980,
however, we published, pursuant to the
notice of proposed rulemaking
procedures, final regulations which
reorganized and restated in simpler
language our rules on the administrative
review process, including our rules for
reopening and revising final
determinations and decisions. This
recodification was undertaken as part of
a Department-wide effort to make the
rules clearer and easier for the public to
use and understand (45 FR 52078,
August 5, 1880).

Our existing regulations on the
procedures for reopening and revising a
determination or decision were asgan of
the recodification that was published
and became effective on August 5, 1980.
Although no substantive changes were
intended with regard to the authority to
reopen on our own initiative, the
regulations, as recodified, have been
read by some to permit reopening and
revision of a final determination or
decision only when the beneficiary or
claimant requests reopening.

With respect to the reopening and the
revising of a final determination or
decision, §§ 404.987 and 416.1487 of
our existing regulations state that “[yjou
may ask that a determination or a
decision to which you were a party be
revised.” These sections have created
some confusion and have been read by

some courts to mean that we may not
reopen and revise a final determination
or decision on our own initiative.

The final rules eliminate the
ambiguity that exists in our regulations
regarding our authority to reopen and
revise a final determination or decision
on our own initiative. The final rules
revise §§ 404.987 and 416.1487 to state
explicitly that we may reopen a
determination or decision that has
become final on our own initiative or at
the request of an individual who was a
party to the determination or decision.

Public Comments

We published the proposed rules with
a Notice of Proposed Rulemaking
(NPRM) in the Federal Register on
October 28, 1991 (56 FR 55477).
Interested persons and organizations
were given 60 days to comment. The
comment period closed on December
27, 1991, We received comments from
six commenters: Two State agencies
which make disability determinations,
and three legal services organizations
and one private attorney who represent
claimants and beneficiaries.

One commenter supported the
proposed rules without modification.
This commenter agreed with our view
that the proposed rules clarified our
longstanding policy regarding our
authority to reopen a final
determination or decision on our own
initiative.

The other commenters either opposed
the proposed changes to the regulations
or conditioned their support for the
proposed rules upon our making
additional changes to our regulations.
Most of these commenters generally
perceived the proposed rules to be a
policy change that would confer upon
SSA a new or expanded authority to
reopen and revise determinations or
decisions on its own initiative. Many of
the comments which were provided by
these commenters also reflected a
misunderstanding of the requirements
and procedures for reopening a
determination or decision. Some of
these commenters recommended that
the proposed rules be modified or
withdrawn. Some recommended that
they be expanded to clarify or further
limit the specific conditions, which are
stated elsewhere in our regulations,
under which a final determination or
decision may be reopened.

We considered carefully all of the
comments which we received on the
proposed rules. However, for the
reasons stated below, we did not adopt
the recommendation to withdraw the
proposed rules or any of the
recommendations to modify or expand

the changes to the regulations. The

changes to the regulations do not
represent a substantive change in
policy. The sole purpose of the changes
is to clarify in the regulations our
longstanding policy that we may reopen
and revise a final determination or
decision on our own initiative as well
as upon the request of a party to the
determination or decision. Accordingly,
the final rules are the same as the
proposed rules.

A summary of the comments that
raised issues concerning the proposed
rules and our responses to the
comments are provided below. For ease
of comprehension, we have
consolidated the comments and
organized them according to the general
issues raised in the comments.

Comment: Three commenters thought
that the proposed rules would be
inconsistent with a decision of a circuit
court which had concluded that our
regulations should be interpreted to
allow the Appeals Council to reopen a
final decision of an administrative law
judge (AL]) only on the basis of a
request by a claimant or beneficiary.
One commenter stated that the proposed
rules would circumvent judici
decisions, but did not mention any
specific court decisions.

Response: As discussed earlier in this
preamble and in the preamble to the
NPRM, the regulations which we are
revising, §§ 404.987 and 416.1487, were
a part of the regulations that were
published on August 5, 1980, which
reorganized and restated in simpler
language all of our rules on the
administrative review process. Although
no substantive changes were intended
with regard to our authority to reopen
final determinations or decisions on our
own initiative, this authority was not
stated as clearly in the recodified rules
as it had been in the longer, more
detailed prior rules. As a result, several
lawsuits were brought challenging our
authority under the recodified
regulations to continue our longstanding
policy to reopen and revise final
determinations or decisions on our own
initiative. All but one of the circuit
courts that have directly addressed this
issue have concluded, however, that our
regulations on reopening do provide
authority for us to reopen and revise
final determinations or decisions on our
own initiative, including authority for
the Appeals Council to reopen and
revise a final decision of an AL]J on its
own initiative. Only the circuit court
mentioned by the three commenters
above and some Federal district courts
have concluded that our existing
regulations should be interpreted to
allow the reopening and revision of a
final determination or decision only
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when a claimant or beneficiary requests  decision of an ALJ] within 12 months of = SSA to reopen on its own initiative a ‘
reopening. These final rules revise the  the date of the notice of the initial final determination or decision that was "t
regulations to eliminate the ambiguity determination for any reason, or within  favorable to the individual and make a t_l
which led these courts to interpret the 4 years (only 2 years for SSI cases) of the revised determination or decision that >
regulations to mean that only a claimant date of the notice of the initial could be unfavorable to the individual. 8
or beneficiary may initiate reopening. determination if the Council finds gopod One commenter stated that fairness ?i
We are revising §§ 404.987 and cause to reopen. requires that only claimants and g
416.1487 to state explicitly that we may . These final rules, like the proposed beneficiaries be permitted to initiate the
reopen a final determination or decision rules, revise §§404.987 and 416.1487 to  reopening and revision of a final 4
either on our own initiative or at the clarify that we may reopen and revisea  determination or decision. :
request of a party to the determination final determination or decision either on Response: Our authority to initiate :
or decision. our own initiative or upon the request reopening gives us the discretion to ;
Comment: Several commenters of a person who was a party to the reopen and revise a final determination g
thought that the time periods within determination or decision. While the or decision on our own initiative under 3
which a final decision of an AL] may be final rules clarify that the Appeals the conditions described in §§404.988 :
reopened under current §404.988 (a) or  Council has the discretion to reopen a and 416.1488 whether such final ‘
(b) or §416.1488 (a) or (b), which we did final decision of an AL]J on its own determination or decision was favorable ’
not propose to change, are measured initiative, as well as at the request of a or unfavorable to the individual. The :
from the date of the AL] decision. Some  party to the decision, under the revised determination or decision which :
commenters opposed the proposed conditions specified in §§404.988 and  we make may be less favorable or more ,r

revisions of §§ 404.987 and 416.1487
because they believed that the Appeals
Council would have the discretion
under § 404.988(b) or §416.1488(b) to
reopen a final decision of an AL]J on its
own initiative within 4 years of the date
of the AL]J decision if the Council finds
good cause to reopen. One commenter
stated that the proposed rules would
render meaningless the 60-day time
limit within which the Appeals Council
may decide to review a decision by an
ALJ on its own initiative under
§§404.969 and 416.1469. This statement
was based on the commenter’s belief
that §§ 404.988(a) and 416.1488(a),
when read together with the proposed
rules, give the Appeals Council the
discretion to reopen a final decision of
an AL] on its own initiative within 1
year of the date of the AL]J decision for
an% reason.

esponse: Sections 404.988 and
416.1488 state the conditions under
which we may reopen final
determinations or decisions under the
Social Security and SSI programs,
respectively. We are not making any
changes to these sections of our
regulations. Sections 404.988(a) and
416.1488(a) provide that a
determination or decision may be
reopened within 12 months of the date
of the notice of the initial determination
for any reason. Sections 404.988(b) and
416.1488(b) provide that a
determination or decision may be
reopened within 4 years (2 years for SSI
cases) of the date of the notice of the
initial determination if we find good
cause, as defined in §§404.989 and
416.1489, to reopen the case. The time
periods within which a final decision of
an AL] may be reopened under these
sections, therefore, are measured from
the date of the notice of the initial
determination, not from the date of the
AL]J decision. Under these sections, the
Appeals Council may reopen a final

416.1488, they do not make the :
reopening authority under §§ 404.988(a)
and 416,1488(a) inconsistent with the
authority provided under §§ 404.969
and 416.1469 for Appeals Council own-
motion review of an AL]J decision.
Sections 404.988 and 416.1488 state the
conditions under which a determination
or decision that has become final may
be reopened. Sections 404.969 and
416.1469, on the other hand, authorize
the Appeals Council to initiate review of
an AL]J decision that has not become
final. A decision by an AL] becomes
final unless a person who was a party
to the decision requests Appeals
Council review of the decision within
the stated time period, see §§ 404.968
and 416.1468, or the Council itself
decides to review the decision within
the time period provided in §§ 404.969
and 416.1469. The latter sections .
provide that any time within 60 days
after the date of an AL] decision or
dismissal of a hearing request, the
Appeals Council may decide on its own
initiative to review the decision or
dismissal. By contrast, §§ 404.988(a) and
416.1488(a) allow the Appeals Council
to reopen a final decision of an ALJ for
any reason only within 12 months of the
date of the notice of the initial
determination made in the case. In
almost all cases in which an ALJ
decision becomes final, this 12-month
Eeriod for reopening for any reason will
ave expired due to the normal
processing time required for the
disposition of the case through the
reconsideration and AL] hearing steps of
the administrative review process.
Therefore, a final decision of an AL]J
seldom can be reopened under the
conditions specified in §§404.988(a)
and 416.1488(a).

Comment; Some commenters
expressed the view that the proposed
rules were unfair to claimants and
beneficiaries because they permitted

favorable to the individual than the
prior determination or decision, or it
may involve merely a technical revision
that does not affect the ultimate
conclusion regarding the individual’s
rights under the Social Security or SSI
program.

The policy that we may reopen and
revise final determinations or decisions
on our own initiative is advantageous to
many claimants and beneficiaries.
wmf; an individual may request that a
final determination or decision that was
unfavorable to the individual be
reopened and revised, it is often SSA,
and not the individual, that discovers
that an error was made, or that new and
material evidence exists, that provides a
basis to reopen and revise a final
determination or decision that was
unfavorable to the individual. The
authority to reopen on our own
initiative allows us to reopen and revise
the determination or decision in these
cases even though the individual has
not requested reopening. Indeed, in
many, if not most, cases in which we
reopen and revise a final determination
or decision on our own initiative, we do
so for the sole purpose of making a
revised determination or decision that
would be more favorable to the
individual than the prior determination
or decision,

Our longstanding policy regarding the
authority to reopen on our own
initiative is intended to ensure that the
final determinations and decisions
which we make about the rights of
individuals under the Social Security
and SSI programs are fair and proper. It
enables us to protect the integrity of
these programs by allowing us to reopen
and revise final determinations or
decisions on our own initiative, as well
as at the request of a party to the
determination or decision, in cases
wheres, for example, the determination
or decision was obtained by fraud, the

g N e a Lt
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evidence that was considered in making
the determination or decision clearly
shows on its face that an error was made
in the determination or decision, or new
and material evidence shows that the
determination or decision is incorrect.
See §§404.988, 404.989, 416.1488 and
416.1489. In addition, if we reopen and
revise a final determination or decision
on our own initiative, any person who
was a party to the revised determination
or decision has the opportunity under
§§404.994 and 416.1494 to request that
the revision be reviewed. Under these
sections, if an individual is dissatisfied
with a revised determination or decision
made in his or her case, he or she may
request further administrative or
judicial review, as appropriate, of our
revised determination or decision.

Comment: Two commenters believed
that some of the conditions for
reopening determinations and decisions
provided in §§404.988 and 416.1488 are
too broad. One of the commenters stated
that the criteria in §§ 404.989 and
416.1489 for determining whether good
cause exists to reopen under
§5§404.988(b) and 416.1488(b) should be
clarified to provide more precise
standards for determining good cause to
reopen. The other commenter urged that
the criteria for determining good cause
be modified to limit further the
conditions under which a determination
or decision may be reopened. This
commenter also recommended the
slimination of the provisions of
§§404.988(a) and 416.1488(a) which
permit the reopening of a determination
or decision within 12 months of the date
of the notice of the initial determination
for any reason.

Response: We do not believe that
there is any need at this time to modify
or clarify the specific criteria in
§§ 404,989 and 416.1489 for
determining whether good cause exists
lo reopen a determination or decision
under §§ 404.988(b) and 416.1488(b). In
addition, we believe that the conditions
for reopening provided in §§ 404.988
and 416.1488, including the provisions
of §§ 404.988(a) and 416.1488(a), are
sufficiently restrictive. These sections of
the regulations provide that a
determination or decision may be
reopened only within limited time
periods and/or under limited
circumstances. They limit the
conditions under which we may reopen
a final determination or decision either
on our own initiative or on the request
of a person who was a party to the
determination or decision.

The final rules, like the proposed
rules, only revise §§ 404.987 and
416.1487, The sole purpose of the
revisions is to clarify our longstanding -

policy that we may reopen and revise
final determinations or decisions on our
own initiative as well as at the request
of a party to the determination or
decision. These final rules, therefore, do
not make any changes to § 404.988,
§404.989, §416.1488 or § 416.1489. For
the foregoing reasons, the proposed
rules are being adopted as final
regulations.

Regulatory Procedures
Paperwork Reduction Act

These regulations impose no new
reporting or recordkeeping requirements
necessitating clearance by the Office of
Management and Budget.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities because they affect
determinations or decisions about the
rights of individuals under the Social
Security and SSI programs. Therefore, a
regulatory flexibility analysis as
provided in Pub. L. 96-354, the
Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Program Nos. 83,802, Social Security-
Disability Insurance; 93.803, Social Security-
Retirement Insurance; 93.805, Social
Security-Survivors Insurance; 93.807,
Supplemental Security Income)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disability
benefits, Old-Age, Reporting and
recordkeeping requirements, Survivors
and Disability Insurance,

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income.

Dated: November 4, 1993.
Shirley Chater,
Commissioner of Social Security.

Approved: February 7, 1994.
Donna E. Shalala,
Secretary of Health and Human Services.
For the reasons set out in the preamble,
subpart ] of part 404 and subpart N of
part 416 of chapter II of title 20 of the

Code of Federal Regulations are
amended as set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

20 CFR part 404, subpart J, is amended
as follows: <
1. The authority citation for subpart J
of part 404 continues to read as follows:
Authority: Secs. 201(j), 205 (a), (b), and
(d)~(h), 221(d), and 1102 of the Social
Security Act; 31 U.S.C. 3720A; 42 U.S.C.

401(j), 405 (a), (b), and (d)—{(h), 421(d), and
1302.

2. Section 404.987 is revised to read
as follows:

§404.987 Reopening and revising
determinations and decisions.

(a) General. Generally, if you are
dissatisfied with a determination or
decision made in the administrative
review process, but do not request
further review within the stated time
period, you lose your right to further
review and that determination or
decision becomes final. However, a
determination or a decision made in
your case which is otherwise final and
binding may be reopened and revised by
us.

(b) Procedure for reopening and
revision. We may reopen a final
determination or decision on our own
initiative, or you may ask that a final
determination or a decision to which
you were a party be reopened. In either
instance, if we reopen the determination
or decision, we may revise that
determination or decision. The
conditions under which we may reopen
a previous determination or decision,
either on our own initiative or at your
request, are explained in § 404.988.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

20 CFR part 416, subpart N, is amended
as follows:

1. The authority citation for subpart N
of part 416 continues to read as follows:

Authority: Secs, 1102, 1631, and 1633 of
the Social Security Act; 42 U.S.C. 1302, 1383,
and 1383b; sec. 6 of Pub. L. 98—460, 98 Stat.
1802.

2. Section 416.1487 is revised to read
as follows:

§416.1487 Reopening and revising
determinations and decisions.

(a) General. Generally, if you are
dissatisfied with a determination or
decision made in the administrative
review process, but do not request
further review within the stated time
period, you lose your right to further
review and that determination or
decision becomes final, However, a
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determination or a decision made in
your case which is otherwise final and
binding may be reopened and revised by
us.

(b) Procedure for reopening and
revision. Wermay reopen a final
determination or decision on our own
initiative, or you may ask that a final
determination or a decision to which
you were a party be reopened. In either
instance, if we reopen the determination
or decision, we may revise that
determination or decision. The
conditions under which we may reopen
a previous determination or decision,
either on our own initiative or at your
request, are explained in § 416.1488.

[FR Doc. 943958 Filed 2-22-94; 8:45 am|
BILLING CODE 4190-29-P

20 CFR Part 416
RIN 0960-AB86

Supplemental Security Income For the
Aged, Blind, and Disabled; Indian
Judgment Funds and Per Capita
Distributions

AGENCY : Social Security
Administration, HHS.

ACTION : Final rules.

SUMMARY: These final regulations update
the lists of types of income and
resources that are excluded under the
supplemental security income (SSI)
program by Federal laws other than the
Social Security Act (the Act) by
reflecting the provisions of Public Law
97-458, enacted January 12, 1983,
Public Law 98-64, enacted August 2,
1983, and Public Law 100-241, enacted
February 3, 1988. In addition, we are
making two minor technical changes.
The effects of these final regulations are,
in certain cases, to provide additional
exclusions from income and resources
permitting eligibility for, or increases in
the payment of, SSI benefits.

EFFECTIVE DATE: February 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Duane Heaton, Legal Assistant, 3-B-1
Operations Building, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-8470.

SUPPLEMENTARY INFORMATION:
Background:
Public Law 97-458

Public Law 97458 was enacted
January 12, 1983. Section 4 of this
legislation provides that certain Indian
judgment funds held in trust by the
Secretary of the Interior or distributed
per capita pursuant to a plan prepared
by the Secretary of the Interior and not

disapproved by a joint resolution of the
Congress are excluded from income and
resources under the SSI program. Indian
judgment funds include interest and
investment income accrued while the
funds are held in trust. The exclusion
extends to initial purchases made with
Indian judgment funds. The exclusion
does not apply to the proceeds from
sales or conversions of initial purchases
or to subsequent purchases made with
funds derived from sales or conversions
of originally excluded gurchases.
because Congress sought to protect only
the distributions made by the Secretary
of the Interior.

Section 4 of Public Law 97-458 also
excludes from resources any interests of
Indians in trust or restricted Indian
lands. Our current regulations address
only those lands that such individuals
may possess. These final regulations
now also exclude from resources
nonpossessory interests in such lands.

Public Law 98-64

Public Law 98-64 was enacted August
2, 1983, This legislation excludes all
funds held in trust by the Secretary of
the Interior for an Indian tribe and
distributed on a per capita basis from
income and resources for SSI purposes.

The Social Security Administration
(SSA) sought advice from the
Department of the Interior on the issue
of whether Alaska Native Regional and
Village Corporation (ANRVC) dividends
not excluded under the Alaska Native
Claims Settlement Act (ANCSA) could
be excluded under Public Law 98-64.
SSA issued interim instructions
directing that ANRVC dividend
distributions paid on or after August 2,
1983, whether or not excluded under
ANCSA, would be excluded for SSI
purposes pending resolution of the
issue.

The Department of the Interior has
since advised SSA that funds held by
ANRVCs are not “funds held in trust by
the Secretary of the Interior’ within the
purview of Public Law 98-64. We
therefore concluded that these ANRVC
dividend distributions could not qualify
for exclusion for SSI purposes under
that law.

Public Law 100-241

A new law, Public Law 100-241, was
enacted on February 3, 1988. Under this
law, none of the following, received
from a Native Corporation, is considered
income or resources of an individual
Alaska Native or a descendant of an
Alaska Native: cash (including cash
dividends on stock received from a
Native Corporation) to the extent that it
does not, in the aggregate, exceed $2,000
per individual per year (the exclusions

are applied each year to the amount
received in such year); stock (including
stock issued or distributed by a Native
Corporation as a dividend or
distribution on stock); a partnership
interest; land or an interest in land
(including land or an interest in land
received from a Native Corporation as a
dividend or distribution on stock); and
an interest in a settlement trust.

Public Law 100-241 specifically
provides that cash received from a
Native Corporation (including cash
dividends on stock received from a
Native Corporation), to the extent that it
does not, in the aggregate, exceed $2,000
per individual per year, shall not be
considered or.taken into account as-an
asset or resource. Although this
statutory provision does not explicitly
mention “income," the legislative
history clearly shows that such cash
should not be considered a resource or
“otherwise utilized in determinin
eligibility.” H.R. Rep. No. 31, 100t
Cong., 1st Sess. 20 (1987). This language
seems to require the exclusion of the
distributions from income as well as
resources, to the extent that they do not,
in the aggregate, exceed $2,000 per
individual per year in determining
eligibility and payment amount. To
exclude a portion of the distributions
only from resources would result in
benefit reductions or ineligibility in
months in which the distributions are
received and would be contrary to
congressional intent. Therefore, we have
changed the income provisions of the
appendix to subpart K to reflect the
exclusion.

In accordance with Public Law 100~
241, we exclude ANRVC cash
(including cash dividends on stock
received from a Native Corporation) to
the extent that this ANRVC cash does
not, in the aggregate, exceed $2,000 per
individual per year. With respect to
resources, we apply the exclusion to
each calendar year without regard to the
prior year, so that retained cash not
exceeding $2,000 which an individual
received from a Native Corporation ina
prior year will not be counted in a
subsequent year. This interpretation is
consistent with the policy of the Aid to
Families with Dependent Children
program. Any retained cash exceeding
$2,000 per year will be counted toward
the SSI resource limit.

Regulations Changes

The appendix to subpart K lists the
types of income that are excluded under
the SSI program by Federal laws other
than the Act and explains how
exclusions provided by other Federal
statutes apply to income deemed from a
sponsor to an alien. We are amending

e a e e e b e g et G daed |« Sl SR
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the appendix to subpart K, IV. Native
Americans, on the basis of the
legislation discussed above by revising
paragraph (a), deleting paragraph (b)(4),
redesignating paragraphs (b)(5) through
(b)(13) as (b)(4) through (b)(12), and
adding new paragraphs (g) and (h). In
addition, paragraphs (g) and (h) provide
that the exclusion applies to the
sponsor’s income only if the alien lives
with the sponsor, because the statute
authorizing the exclusions applies only
to benefits to which the household or
member of the household would be
eligible.

Similarly, we are amending subpart L
of the regulations, which deals with
resources and exclusion of resources
under the SSI program, to reflect the
above legislation. Specifically, we are
amending § 416.1234 regarding
exclusion of Indian lands and,
§416.1236, which encompasses
resource exclusions provided by other
statutes.

Public Comment

A Notice of Proposed Rulemaking
(NPRM) was published on July 27, 1992
(57 FR 33137). A 60-day comment
period was provided. The comment
period ended September 25, 1992. We
received 9 comments. The comments
generally supported the NPRM., We have
summarized and responded to the
issues raised in the comments below.

Comment: Seven commenters
expressed concern that the Secretary of
Health and Human Services (the
Secretary) might begin to apply a $2,000
annual limit to all exclusions of Indian
judgment funds and per capita
distributions, They stated that the
proposed regulations were unclear as to
whether ANCSA, as amended by Public
Law 100-241, might adversely affect the
SSI benefits of Native Americans other
than Alaska natives.

Response: ANCSA provides for the
exclusion of ANRVC cash to the extent
that it does not, in the aggregate, exceed
$2,000 per individual per year. The
provisions of ANCSA apply only to
ANRVC distributions to Alaska Natives.
We believe this is clearly explained in
the amended regulations at paragraph
IV(a) of the appendix to subpart K and
at §416.1236(a)(10). In accordance with
Public Law 97-458 and Public Law 98—
64, the Secretary totally excludes all
judgment fund and per capita
distributions made pursuant to those
public laws.

Comment: One commenter asked why
the proposed regulations did not refer to
2$2,000 limit for per capita
distributions to Indian tribal members
other than Alaska Natives, because
Public Law 97-458 appears to include

such a limit. Five commenters suggested
that instead of applying a $2,000 annual
limit on Indian judgment fund and per
capifa distributions, the Secretary
should apply a $2,000 per payment
limit, in accordance with Public Law
97-458 and Public Law 98-64.
Consequently, only Indian judgment
funds or per capita distributions in
excess of $2,000 per payment would be
countable for SSI purposes.

Response: There appears to be some
confusion over whether, as a result of
the proposed regulations, SSA would or
couﬁi begin to apply a $2,000 exclusion
limit to other than ANSCA
distributions. SSA never intended to
apply a $2,000 limit to such other
distributions and these final regulations
clearly do not do so.

Public Law 97-458 provides that any
Federal or federally assisted program,
other than Social Security Act programs,
shall not consider Indian judgment
funds except for per capita shares in
excess of $2,000, as income or
resources. However, the statute does not
limit the amount of payments that can
be excluded under the Social Security
Act programs. Public Law 98-64 does
not provide a $2,000 limit on exclusion
of funds covered by that statute.

Accordingly, for SSI purposes the
Secretary excludes from income and
resources all judgment fund and per
capita distributions made under Public
Law 97-458 and Public Law 98-64.

Comment: One commenter proposed
that foster care payments paid to tribal
members to help defray the costs of
basic needs, and that General Assistance
payments from the Bureau of Indian
Affairs be excluded from income and
resources under the SSI program.

Response: We believe that the
exclusions proposed by the commenter
would require the enactment of new
legislation. Accordingly, in the absence
of such authority, we have not revised
the regulations to incorporate such
exclusions.

Comment: One commenter suggested
that the proposed regulations not limit
the exclusion of purchases contained in
Pub. L. 97458 to initial purchases
made with Indian judgment funds and
per capita distributions, because that
law refers to “* * * any purchases
made with such funds * * *”

Response: The exclusion of purchases
in Pub. L. 97-458 does not apply to
proceeds from the sales or conversions
of initial purchases or to purchases
made with the money derived from the
sales or conversions of initial purchases.
As indicated earlier in this preamble,
this policy reflects Congressional intent
to protect only the distributions made
by the Secretary of the Interior. Any

purchases made subsequent to initial
purchases would not be made from
distributions made by the Secretary of
the Interior. Furthermore, tracking the
funds beyond the initial purchase
would be administratively difficult, if
not impossible.

Comment: One commenter suggested
that the Secretary correct a conflict
between § 416.1210(i) and §416.1234 as
proposed. Section 416.1210 provides a
list of resource exclusions with
corresponding regulatory citations.
Specifically, § 416.1210(i), states that
the resource exclusion of restricted
allotted land applies to “‘an enrolled
member of an Indian tribe as provided
in §416.1234." Section 416.1234 states
that the exclusion applies to “an
individual * * * who is of Indian
descent from a federally recognized
Indian tribe,” and does not limit its
exclusion to an enrolled member of an
Indian tribe. 5

Response: We agree that §416.1210(i)
may appear to be in conflict with
§416.1234. Although a change to correct
this possible inconsistency was not
included in the NPRM, we believe a
technical change to correct our oversight
and make our intent clear is
appropriate. Therefore, we are making a
technical change to the regulations at
§416.1210(i) to read, “Restricted
allotted Indian lands as provided in
§416.1234;" to provide a simplified and
more accurate cross-reference.

Other Regulations Changes

The provisions of Public Law 98-64
regarding the exclusion of certain funds
from income are reflected in the
appendix to Subpart K, IV, Native
Americans, by the addition of paragraph
(h) to these final regulations. This
obviates the need for continuance of
paragraph (c)(3) which only partially
reflects the income exclusion provisions
of Public Law 98-64. Paragraph (c)(3) is
duplicative and no longer needed.
Therefore, we are making a technical
change to the regulations by deleting
paragraph (c)(3).

Except for the technical change in
response to an issue raised by a public
comment and the technical change to
remove a duplicative provision, we are
adopting these regulations as proposed.

Regulatory Procedures
Regulatory Flexibility Act

We certify that these regulations will
not have a significant impact on a
substantial number of small entities.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, is
not required.
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Paperwork Reduction Act of 1980

These regulations impose no
additional reporting and recordkeeping
requirements necessitating clearance by
the Office of Management and Budget.

(Catalog of Federal Domestic Assistance:
Program No. 93.8)7—Supplemental Security
Income)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income.

Dated: November 19, 1993.

Shirley Chater,

Commissioner of Social Security.
Approved: February 8, 1994.

Donna E. Shalala,

Secretary of Health and Human Services.

Part 416 of title 20 of the Code of
Federal Regulations is amended as
follows:

1. The authority citation for Subpart
K of Part 416 continues to read as
follows:

Authority: Secs. 1102, 1602, 1611, 1612,
1613, 1614(f), 1621, and 1631 of the Social
Security Act; 42 U.S.C. 1302, 1381a, 1382,
1382a, 1382b, 1382c(f), 1382}, and 1383; sec.
211 of Pub. L. 9366, 87 Stat. 154.

2. In the appendix following subpart
K of part 416, under the heading IV.
Native Americans, the text preceding
the note in paragraph (a) is revised,
paragraph (b)(4) and the note following
it are removed, paragraphs (b)(5)
through (b)(13) are redesignated (b)(4)
through (b)(12) respectively, paragraph
(c)(1) is amended by adding the word
“and” after the semicolon, paragraph
(c)(2) is amended by removing the
semicolon and the word “and’ and
adding a period, paragraph (c})(3) is
removed, and new paragraphs (g) and
(h) are added to read as follows:

Appendix to Subpart K of Part 416—List of
Types of iIncome Excluded Under the SSI
Program as Provided by Federal Laws
Other Than the Soclal Security Act

* L] L d - -

IV. Native Americans

(a) Distributions received by an
individual Alaska Native or descendant
of an Alaska Native from an Alaska -
Native Regional and Village Corporation
pursuant to the Alaska Native Claims
Settlement Act, as follows: cash,
including cash dividends on stock
received from a Native Corporation, to
the extent that it does not, in the
aggregate, exceed $2,000 per individual
each ye=r; stock, including stock issued

or distributed by a Native Corporation
as a dividend or distribution on stock;
a partnership interest; land or an
interest in land, including land or an
interest in land received from a Native
Corporation as a dividend or
distribution on stock: and an interest in
a settlement trust. This exclusion is
pursuant to section 15 of the Alaska
Native Claims Settlement Act
Amendments of 1987, Public Law 100~
241 (43 U.S.C. 1826(c)), effective
February 3, 1988.

(g) Indian judgment funds that are
held in trust by the Secretary of the
Interior or distributed per capita
pursuant to a plan prepared by the
Secretary of the Interior and not
disapproved by a joint resolution of the
Congress under Public Law 93-134 as
amended by Public Law 97-458 (25
U.S.C. 1407). Indian judgment funds
include interest and investment income
accrued while such funds are so held in
trust. This exclusion extends to initial
purchases made with Indian judgment
funds. This exclusion does not apply to
sales or conversions of initial purchases
or to subsequent purchases.

"Note—This exclusion applies to the

income of sponsors of aliens only if the alien
lives in the sponsor’s household.

(h) All funds held in trust by the
Secretary of the Interior for an Indian
tribe and distributed per capita to a
member of that tribe are excluded from
income under Public Law 98-64 (25
U.S.C. 117b). Funds held by Alaska
Native Regional and Village
Corporations (ANRVC) are not held in
trust by the Secretary of the Interior and
therefore ANRVC dividend distributions
are not excluded from countable income
under this exclusion. For ANRVC
dividend distributions, see paragraph
IV(a) of this Appendix.

Note—This exclusion applies to the
income of sponsors of aliens only if the alien
lives in the sponsor’s household.

3. The authority citation for subpart L
of part 416 continues to read as follows:
Authority: Secs. 1102, 1602, 1611, 1612,

1613, 1614(f), 1621, and 1631 of the Social
Security Act; 42 U.S.C. 1302, 1381a, 1382,
1382a, 1382b, 1382¢(f), 1382j, and 1383; sec.
211 of Pub. L. 93-66, 87 Stat. 154.

4. Section 416.1210(i) is revised to
read as follows:

§416.1210 Exclusions from resources;
general.
* - " - -

(i) Restricted allotted Indian lands as
provided in § 416.1234;
" - - * -

5. Section 416.1234 is revised to read
as follows:

§416.1234 Exclusion of indlan lands.

In determining the resources of an
individual (and spouse, if any) who is
of Indian descent from a federally
recognized Indian tribe, we will exclude
any interest of the individual (or spouse,
if any) in land which is held in trust by
the United States for an individual
Indian or tribe, or which is held by an
individual Indian or tribe and which
can only be sold, transferred, or
otherwise disposed of with the approvs|
of other individuals, his or her tribe, or
an agency of the Federal Government.

6. In § 416.1236, paragraphs (a)(3) and
(a)(10) are revised and paragraph (a)(12)
is added to read as follows:

§416.1236 Exclusions from resources;
provided by other statutes.

(8) * x n

(3) Indian judgment funds held in
trust by the Secretary of the Interior or
distributed per capita pursuant to a plan
prepared by the Secretary of the Interior
and not disapproved by a joint
resolution of the Congress under Public
Law 93-134, as amended by Public Law
97-458 (25 U.S.C. 1407). Indian
judgment funds include interest and
investment income accrued while the
funds are so held in trust. This
exclusion extends to imitial purchases
made with Indian judgment funds. This
exclusion will not apply to proceeds
from sales or conversions of initial
purchases or to subsequent purchases.
* - - - ~

(10) Distributions received by an
individual Alaska Native or descendant
of an Alaska Native from an Alaska
Native Regional and Village Corporation
pursuant to the Alaska Native Claims
Settlement Act, as follows: cash,
including cash dividends on stock
received from a Native Corporation, is
disregarded to the extent that it does
not, in the aggregate, exceed $2,000 per
individual each (the $2,000 limit is
applied separately each year, and cash
distributions up to $2,000 which an
individual received in a prior year and
retained into subsequent years will not
be counted as resources in those years);
stock, including stock issued or
distributed by a Native Corporation asa
dividend or distribution on stock; a
partnership interest; land or an interest
in land, including land or an interest in
land received from a Native Corporation
as a dividend or distribution on stock;
and an interest in a settlement trust.
This exclusion is pursuant to the
exclusion under section 15 of the Alaska
Native Claims Settlement Act
Amendments of 1987, Public Law 100~
241 (43 U.S.C. 1626(c)), effective
February 3, 1988.

- - * * *
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(12) All funds held in trust by the
Secretary of the Interior for an Indian
tribe and distributed per capitato a
member of that tribe under Public Law
98-64. Funds held by Alaska Native
Regional and Village Corporations
(ANRVC) are not held in trust by the
Secretary of the Interior and therefore
ANRVC dividend distributions are not
excluded from resources under this
exclusion. For treatment of ANRVC
dividend distributions, see paragraph
1V(a)(10) of this appendix.

* *

[FR Doc. 94-3960 Filed 2-22-94; 8:45 am]
BILLING CODE 41980-29-P

FENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2625

Restoration of Terminating and
Terminated Plans

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation is amending its regulations
regarding plan restoration obligations
and procedures to reflect a change in the
Treasury regulations that are referenced
therein and to make several corrections.

EFFECTIVE DATE: February 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Judith Neibrief, Attorney, Office of the
General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005-4026, 202—
326—4024 (202-326—4179 for TTY and
TDD). (These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: The
Pension Benefit Guaranty Corporation
("PBGC") administers the pension plan
termination insurance program under
Title IV of the Employee Retirement
Income Security Act of 1974, as
amended (“ERISA") (29 U.S.C. 1301 et
seq.). Part 2625 of its regulations (29
CFR part 2625), along with Treasury
regulations under section 412 of the
Internal Revenue Code (26 U.S.C. 412,
minimum funding standards), describes
certain legal obligations that arise
incidental to a plan restoration under
section 4047 of ERISA (29 U.S.C. 1347)
and establishes procedures with respect
lo these obligations,

Provisions of part 2625 currently
reference temporary Treasury
regulations for applying the minimum
funding requirements to terminating or
terminated single-employer plans
restored by the PBGC (26 CFR
1.412(c)(1)-3T). The Internal Revenue

Service (“IRS”) has now issued final
regulations (26 CFR 1.412(c)(1)-3, TD
8494, 58 FR 54489, October 22, 1993),
(The provisions of the final regulations
on the restoration funding method differ
from those referenced in part 2625 only
in minor clarifications made by the IRS
in response to comments.) The PBGC is
amending §§ 2625.1(a) and 2625.2 (b)
through (d) to reflect that action by
substituting the final Treasury
regulations for the temporary
regulations. .

his rule also corrects the spelling of
two words in § 2625.2(b)
(“amortization” and “restoration”) and
adds language erroneously omitted from
§2625.3(c) (*“following a plan year”).
(As worded, § 2625.3(c) states that a
restored plan may not use the
alternative calculation method in
§2610.23(c) of the premium regulation
for any plan year for which Form 5500,
Schedule B was not filed because the
plan was terminated. However, as
indicated in the premium regulation,
the alternative calculation method
requires use of a plan’s Schedule B for
the preceding plan year. Hence, this
method is not available for a plan year
that follows a plan year for wgich
Schedule B was not filed, rather than for
that plan year.)

Because these amendments only
reflect a change in the pertinent
Treasury regulations (which were the
subject of notice and comment
rulemaking) and make corrections, the
PBGC has for good cause found advance
notice and public procedure thereon
and a delayed effective date to be
unnecessary (5 U.S.C. 553 (b)(B) and
(d)(3)), and it is issuing these
amendments as a final rule, effective
immediately.

E.O. 12866

The PBGC has determined that this
action is not a “significant regulatory
action’’ under the criteria set forth in
Executive Order 12866 because it will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitiements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

List of Subjects in 29 CFR Part 2625

Employee pension plans, Pension
insurance, Pensions.

For the reasons set forth above, the
PBGC is amending 29 CFR part 2625 as
follows:

PART 2625—RESTORATION OF
TERMINATING AND TERMINATED
PLANS

1. The authority citation for part 2625
is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1347.

§2625.1 and §2625.2 [Amended]

2. Paragraph (a) of § 2625.1 and
paragraphs (b), (c), and (d) of § 2625.2
are amended by removing “26 CFR
1.412(c)(1)-3T" each time it appears
and adding, in its place, “26 CFR
1.412(c)(1)-3".

§2625.2 [Amended)

3, Paragraph (b) of § 2625.2 is
amended by removing “amoratization”’
and adding, in its place, “amortization”
in the first sentence and by removing
“‘restorative’ and adding, in its place,
“restoration” in the second sentence.

§2625.3 [Amended]

4. Paragraph (c) of § 2625.3 is
amended by adding *‘following a plan
year" after “‘for any plan year”,

Issued in Washington, DC, this 17th day of
February 1994. ’

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 944065 Filed 2-22-94: 8:45 am]
BILLING CODE 7708-01-M

POSTAL RATE COMMISSION

39 CFR Part 3001

[Docket No. RM84-2; Order No. 1004]
Rules of Practice and Procedure

AGENCY: Postal Rate Commission.
ACTION: Final Rule.

SUMMARY: In order to expedite litigation
of revenue-related issues presented by
Postal Service rate change requests, the
Commission amends its rules governing
the Postal Service's rate filings to
require that they include complete
descriptions of the data, procedures,
and assumptions that underlie the
Postal Service’s estimate of domestic
mail revenues.

EFFECTIVE DATE: February 23, 1994,
FOR FURTHER INFORMATION CONTACT:

Stephen Sharfman, Legal Advisor,
Postal Rate Commission, suite 300, 1333
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H Street, NW., Washington, DC. 20268—
0001 (telephone: (202)/789-6820).

SUPPLEMENTARY INFORMATION: The
Commission published its Notice of
Proposed Rulemaking in this docket on
November 2, 1993 [58 FR 58519]. In our
Notice we proposed amendments to 39
CFR 3001.54(j), which governs Postal
Service presentations concerning
estimated volumes and revenues in our
proceedings. As discussed in our
Notice, during the post-hearing phase of
Docket No. R90-1 an issue emerged as
to whether the assumptions underlying
the billing determinants that the Postal
Service used to project revenues were
compatible with those underlying the
billing determinants that were implicit
in the indexed prices that the Postal
Service used to project volumes. This
caused us to review our rules governing
the Postal Service’s volume and revenue
presentations to see if more complete
initial documentation would expedite
hearings on these issues in future rate
filings.

As part of that review, we noticed that
our current rules do not require the
Postal Service's revenue presentation to
be disaggregated to the billing
determinant level, although the Postal
Service has done so in recent rate
filings. Nor do our current rules
specifically require the Postal Service to
source the data underlying its revenue
presentation. We therefore proposed
amendments to Rule § 3001.54(j)
designed to bring it into conformity
with current practice in these respects.

The amendments that we initially
proposed in this docket had three basic
objectives: (1) To require that revenue

resentations be disaggregated to the
gilling determinant level {proposed rule
§ 3001.54(j)(3)], (2) to require that the
method of calculating revenues be
explained in detail, especially where the
calculation involved redesigned rates
[propesed rule § 3001.54(j)(4)}, and (3)
where the assumptions underlying the
billing determinants used to calculate
revenue differ from those underlying the
billing determinants implicit in the
corresponding volume estimate that the
Postal Service provide an explanation
for the difference [proposed rules
§3001.54(j)(5)(iv),(v), and (vi)].

As a result of comments received in
response to our Notice of Proposed
Rulemaking, we have simplified our
proposed amendments in ways that still
accomplish the objectives described
above. Final rules § 3001.54(j)(3) and
§ 3001.54(j)(4), as we adopt them here,
accomplish the first and second
objectives, respectively, with simpler
and more concrete language. To
accomplish the third objective, we have

deleted proposed rules
§ 3001.54(j)(5)(iv) through (vi) in favor
of a simpler provision that we have
incorporated in the preamble of rule

§ 3001.54(j)(6).

As a result, our final rules largely
eliminate the basis for the Postal
Service's generalized complaint in its
Comments of December 2, 1993, and
Reply Comments of December 13, 1993,
that our proposed amendments are
needlessly burdensome. Final rules
§3001.54(j)(3) and (4) bring our rules
into conformity with what is essentially
the Postal Service's current practice.
Proposed rules § 3001.54(j)(5)(iv) and (v)
had asked for revenue presentations for
interim years, and the year following the
test year, These proposals might have
added moderately to the Postal Service's
documentation burden. They have been
deleted from our final rules.

Only a minor addition to the Postal
Service’s documentation burden
remains in our final rules. That is the
simplified requirement, incorporated in
final rule § 3001.54(j)(6), that the Postal
Service provide supporting rationale
where its revenue estimate is based
upon billing determinants that differ
from those that are implicit in its
volume forecast.

Final Rule § 3001.54(j)(3)

The purpose of proposed rule
§ 3001.54(j)(3) was to require that the
Postal Service’s revenue presentation be
disaggregated to the billing determinant
level, consistent with rule § 3001.54(1),
which requires the Postal Service to
provide class and subclass billing
determinants for each “rate element”
that it uses to determine revenues. The
Office of the Consumer Advocate (OCA)
observes that the wording of proposed
rule § 3001.54(j)(3) could have been
interpreted as applying to elements
other than those covered by rule
§ 3001.54(1). OCA Comments of
November 24, 1993, at 3—4. Final rule
§3001.54(j)(3), therefore, adopts the
alternate language proposed by the
OCA, which requires that the Postal
Service's revenue presentation be
disaggregated to “each unique rate
element.”

Final Rule § 3001.54(j)(4)

The purpose of proposed rule
§ 3001.54(j)(4) was to require that the
method of calculating revenues be
described in detail, especially where the
calculation involved restructured rates.
The OCA's comments propose
alternative language that is more
concrete and less susceptible to
subjective interpretation. Instead of
requiring an “identification” or
“specific description” of its methods of

calculating revenue, the OCA'’s
proposed language would require the
Postal Service to document its revenue
calculations in such a way that they cay
be replicated from “‘primary data
sources.” OCA Comments of November
24, 1993, at 4-5.

Final Rule § 3001.54(j)(4) adopts the
essence of the OCA's proposed
alternative. Appropriate sourcing of
revenue presentations, however, is most
often to companion volume testimony
and supporting documents, rather than
to ‘“‘primary data sources.”” We have
modified the OCA’s proposed language
accordingly. The OCA incorrectly
inferred from our Notice an intent to
limit rule § 3001.54(j}{4) to estimates of
“per piece" revenue. Final rule
§3001.54(j)(4) ap})lies to revenue
estimates generally, not just to estimates
of “'per piece” revenue.

Proposed Rules § 3001.54(j)(5)(iv)-(v)

Proposed rules § 3001.54(5)(j)(iv) and
(v) would have required that the Postal
Service's revenue presentations include
fully disaggregated revenue estimates
for interim years (years between the
base year and the test year), and for the
year following the test year, Interim year
estimates would have facilitated
tracking of the Postal Service's revenue
estimate against actual revenues as a
rate hearing progresses. Post-test year
estimates would have assisted in
evaluatin ang J)roposed changes.

Since the added value of either
exercise is relatively minor, we have
decided to drop these proposed rules.
They were the focus of the generalized
complaints expressed in the Postal
Service's Comments of December 2,
1993, and Reply Comments of December
13, 1993, that the amendments to rule
§ 3001.54(j) that we propose in this
docket are burdensome and
unnecessary.

Proposed Rule § 3001.54(j)(5)(vi) and
Final Rule § 3001.54(j)(6)

As we discussed in our Notice of
Proposed Rulemaking, the Postal
Service uses average, or indexed,
subclass prices as key variables in its
volume forecasting models. Billing
determinants are implicit in an indexed

rice.

The broad purpose of proposed rule
§ 3001.54(j)(5)(vi) was to ensure that the
Postal Service’s volume presentation
includes a detailed description of how
the indexed prices were constructed,
especially where they reflected
restructured rates. The specific purpose
of the proposed rule was to require that
the Postal Service identify instances
where the billing determinants implicit
in the price indices used to forecast
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subclass volumes differ from those used
to estimate subclass revenues, and that
it explain such differences.

Partly in response to the Postal
Service's general plea that we not add
to the complexity of rule § 3001.54(j)
unless it is clearly necessary, we have
decided to delete proposed rule
§3001.54(j)(5)(vi) from our final rules.
The broad purpose of the proposed rule
was to ensure that the Postal Service
provides full narrative explanations of
how its price indices are constructed.
Having focused attention on that
purpose with this rulemaking, we
believe that current rule
§3001.54(j)(6)(i) and (ii) will be
adequate to achieve it.

As noted, the specific purpose of
proposed rule § 3001.54(j)(5)(vi) was to
require the Postal Service to explain
why it sometimes bases its revenue
estimates on billing determinants that
differ from those implicit in its volume
forecasts. We believe that this purpose
can be accomplished more economically
by adding the following sentence at the
end of the current preamble to rule
§3001.54(j)(6): Supporting rationale
shall be provided for using billing
determinants to estimate revenues for
any class, subclass, or rate category of
mail that differ from the billing
determinants implicit in the estimate of
volumes for that class, subclass, or rate
category.

We simplified this requirement in
response to comments from the Postal
Service. The Postal Service interpreted
proposed rule § 3001.54(j)(5)(vi) to
require it to (1) Multiply the after-rate
fixed weight price index by the after-
rate volume forecast for each subclass,
(2) compare the result with the after-rate
revenue forecast for that subclass, (3)
determine if the difference exceeded
specified thresholds, and (4) explain
differences that exceeded the
thresholds.

The Postal Service asserts that
“comparisons to the suggested
thresholds (three percent of subclass
revenue or $20 million) add nothing to
the ultimate answer." It characterizes
steps “1" through *“3," above, as a
"wasteful and burdensome exercise.”
Postal Service Comments of December
2,1993, at 5. Although the added
burden would have been slight, in our
view, we have nevertheless decided to
delete the requirement that the Postal
Service inventory instances in which
such differences exceed a threshold.

The Postal Service also asserts that
explanations of the difference between
estimated and implied subclass
revenues would not be “meaningful
because, in every instance, the
explanation would be the same: any

difference between the two numbers
will be attributable to the different
billing determinants (before rate and
after rates) used in their calculation.” Id.
at 4.

Apparently because proposed rule
§ 3001.54(j)(5)(vi)(e) asked the Postal
Service to “‘explain’ differences
between its estimated revenues and
those implied by its volume forecasts,
the Postal Service interpreted that rule
merely to require a recitation that
different billing determinants give rise
to different revenue results. We agree
that such a recitation would not be
meaningful. The “explanation”
intended by the proposed rule was not
the perfunctory one assumed by the
Postal Service. The intent of the
proposed rule was to elicit from the
Postal Service a theoretical or
conceptual justification for using
different billing determinants to forecast
volume than it does to estimate revenue
for the same period. If the Postal Service
based volume and revenue forecasts on
different assumptions as to, for example,
the portion of the mailstream impacted
by a proposed new rate category, or its
implementation date, the proposed rule
contemplated that the Postal Service
would provide supporting reasons. To
clarify this intent, final rule
§ 3001.54(j)(6) asks for “supporting
rationale” rather than an “explanation.”

The Postal Service's comments appear
to recognize that the Commission’s
concern is that the Postal Service
articulate a rationale for basing volume
and revenue forecasts on different
assumptions. It argues, however, that it
would be more efficient if the desired
rationale were asked for and provided
after a general rate hearing begins. Id. at
5. We disagree. Where it is foreseeable
that an aspect of an analytical method
will routinely be placed in issue during
the hearing, it expedites the hearing if
supporting rationale for that method is
elicited “up front,” through standard
filing requirements.

Other Proposals and Comments

The OCA proposes that this docket
include rules that would identify a
minimum level of sampling error that
the Commission will tolerate in the
Postal Service's volume estimates. The
premise of the OCA’s proposal is that
the amendments proposed in this
docket might require further
disaggregation of the volume and
revenue estimates presented by the
Postal Service, potentially reducing
their reliability. OCA Comments of
November 24, 1993, at 1.

Although the OCA's objective has
merit, it is only indirectly related to the
initial proposals in this docket. The

focus of the rules that we adopt in this
docket is on documentation of the
Postal Service's revenue estimates,
Their effect is not to further disaggregate
those estimates, but merely to bring our
rules into conformity with the Postal
Service's recent practice. They do not
satisfy the premise of the OCA’s
proposal. The OCA’s proposal should be
the focus of a separate rulemaking
where its ramifications could be
explored in depth.

The Council of Public Utility Mailers
(CPUM) proposes that current rule 54 be
amended throughout to add ‘“‘rate
categories” to each reference to “all
classes and subclasses of mail and
service." The objective of CPUM's
proposal is to require the Postal Service
to present data “at the most discrete,
disaggregated level that is feasible.”
CPUM Comments of November 29,
1993, at 3.

We agree with the objective of
CPUM'’s proposal, but do not think that
requiring rate category data throughout
rule 54 is feasible or wise. The final
rules adopted in this docket require that
revenue estimates be disaggregated
further than the rate category level.
Consequently, the primary impact of
CPUM'’s proposal would be on volumes.
Current rules § 3001.54(j) (5) and (6)
require that volume forecasts at the class
and subclass level be derived from an
econometric demand study. It would
not be appropriate to extend that
requirement indiscriminately to rate
categories as well. For small rate
categories, sample data are too thin to
allow reliable econometric modelling. In
this respect, CPUM'’s proposed language
could require data disaggregated beyond
the maximum feasible level.

Final rule § 3001.54(j)(6), which
applies to both volumes and revenues,
moves in the direction of CPUM’s
proposal, since some of the
requirements contained in its preamble
now apply at the rate category level. The
amended preamble reiterates that
estimates required by rules § 3001.54(j)
(2), (3), and (5), must be derived from
econometric demand studies at the class
and subclass level. It is not required that
estimates at the rate category level be
derived from econometric studies. If
they are derived from econometric
studies, however, the amended
preamble language applies to them the
requirement that supporting rationale be
provided if the assumptions underlying

the estimate depart from those
underlying the econometrics. As
discussed above, the amended preamble
language also requires supporting
rationale where the billing determinants
underlying a rate category revenue
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estimate differ from those implicit in the
corresponding volume forecast.

McGraw-Hill, Inc. proposed two
refinements to the language of proposed
rule § 3001.54(j)(5)(vi). One would have
refined the language of paragraph (a) of
the proposed rule, which would have
required the Postal Service to identify
its methods for deriving its price
indices. McGraw-Hill's proposed
refinement would have specifically
required the Postal Service to identify
the time period and the rate schedule
applicable to the billing determinants
reflected in the price indices. Comments
of McGraw-Hill, Inc., of December 2,
1993, at 3.

Where price indices reflect billing
determinants of a specific time period
and rate schedule, the Postal Service
should, of course, identify them. But
McGraw-Hill's refined language might
have been too restrictive to
accommodate price indices based on
median, composite, or other adjusted
billing determinant values. As noted
above, we have deleted specific
references to price indices in our final
rules, with the understanding that full
documentation of the manner in which
they are derived is required by current
rules § 3001.54())(6). McGraw-Hill's
proposed refinement is therefore moot.

cGraw-Hill also proposed refined
language for paragraph (e) of proposed
rule §3001.54(j)(5)(vi), which proposed
thresholds that would have triggered the
requirement that the Postal Service
explain differences between estimated
and implied subclass revenue. McGraw-
Hill’s refinement, though well
considered, is moot, since we have
deleted threshold tests from our final
rules.

McGraw-Hill also proposed that we
make the following additions to the
Postal Service's ongoing data reporting
requirements: (i) the Postal Service shall
furnish annually a pro forma Cost and
Revenue Analysis (“CRA") report that
tracks the determinations made in the
preceding omnibus rate case decision;
(ii) the CRA report shall identify any
change in attribution assumptions from
the previous year’s report; (iii) if the
attribution assumptions employed in a
CRA report differ from those used in the
Commission’s decision in the preceding
rate case, the Postal Service shall file a
pro forma report that uses the
assumptions employed in the
Commission's decision; and (iv) billing
determinants shall be reported on a
quarterly rather than annual basis.
[Comments of McGraw-Hill, Inc., of
December 2, 1993, at 4-5.]

As McGraw-Hill notes, these
requirements were first proposed in
Docket No. RM91-1 [57 FR 39160,

39163-39164], but were not actively
considered because of subsequent
changes in the focus of that docket. Id.
at 5. We will defer their consideration.
The proposals relating to the CRA are
well considered, but are more
appropriately dealt with after the
impending omnibus rate case has been
processed. The proposals regarding
billing determinant reports may also be
taken up at that time.

Regulatory Evaluation

It has been determined pursuant to 5
U.S.C. § 605(b) that these rules will only
affect informational requirements
applicable to the United States Postal
Service, and it is certified that these
rules will not have a significant impact
on a substantial number of small entities
under the terms of the Regulatory
Flexibility Act, 5 U.S.C. § 501 et seq.
Since these rules apply only to the
Postal Service, it has also been
determined that these rules do not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment pursuant to Executive Order
12612. The rules, which would apply
only to the Postal Service in postal rate
proceedings, do not contain any
information collection requirements as
defined in the Paperwork Reduction Act
44 U.S.C. § 3502(4)(B), and ;
consequently the review provisions of
44 U.S.C. §3507 and the implementing
regulations in 5 CFR part 1320 do not

apply.
List of Subjects in 39 CFR Part 3001

Administrative practices and
procedure, Postal service.

PART 3001—RULES OF PRACTICE
AND PROCEDURE

1. The authority citation for 39 CFR
part 3001 is revised to read as follows:

Authority: 39 U.S.C. 404(b), 3603, 3622-
3624, 3661, 3662.

2, Section 3001.54 is amended by
revising paragraphs (j)(3), (j)(4), and the
introductory text to (j)(6) to read as
follows:

§3001.54 Contents of formal requests.

* " * * =

(]) & R

(3) Subject to paragraphs (a)(2) of this
section, the actual and estimated
revenues referred to in paragraphs (j) (1)
and (2) of this section shall be shown in
total and separately for each class and
subclass of mail and postal service and
for all other sources of revenue.
Revenues derived from classes and
subclasses of mail shall be disaggregated
to each unique rate element.

(4) Each revenue presentation
required by paragraph (j)(1), (j)(2), and
(j)(3) of this section shall, subject to
paragraph (a)(2) of this section, be
documented in sufficient detail to allow
independent replication. Revenue
estimates shall be supported by exhibits
or workpapers that reference the source
of all data used, including volume
levels, billing determinants, and
adjustment factors. References may be to
published documents, library
references, or companion testimony,
and shall include document identity,
page, and line, as appropriate. All
assumptions used to estimate revenue
for new or redesigned rate elements
shall be identified and explained.

* * * * *

(6) The estimated volumes and
revenues referred to in paragraphs (j)(2),
(j)(3), and (j)(5) of this section shall be
derived from the econometric demand
study referred to in paragraph (j)(5)(i) of
this section, Supporting rationale shall
be provided for any departure from the
assumptions and specifications in the
demand study made in estimating
volumes of any class, subclass, or rate
category of mail. Supporting rationale
shall be provided for using billing
determinants to estimate revenues for
any class, subclass, or rate category of
mail that differ from the billing
determinants implicit in the estimate of
volumes for that class, subclass, or rate
category.

* * * * =

Issued by the Commission on February 10,

1994.

Charles L. Clapp,

Secretary.

[FR Doc. 94-3675 Filed 2-22-94; 8:45 am)
BILLING CODE 7715-01-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FL-53-5923; FRL—4836-8]

Approval and Promulgation of
Implementation Plans Florida: Title V,
Section 507, Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule,

SUMMARY: EPA is approving revisions to
the State Implementation Plan (SIP)
submitted by the State of Florida
through the Florida Department of
Environmental Regulation (FDER) for
the purpose of establishing a Small
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Business Stationary Source Technical
and Environmental Compliance
Assistance Program (PROGRAM), which
will be fully implemented by November
1994. This implementation plan was
submitted by FDER on February 24,
1993, to satisfy the federal mandate,
found in section 507 of the Clean Air
Act as amended in 1990 (CAA), to
ensure that small businesses have access
to the technical assistance and
regulatory information necessary to
comply with the CAA.

EFFECTIVE DATES: This action will be
effective April 25, 1994, unless notice is
received by March 25, 1994, that
someone wishes to submit adverse or
critical comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
Ms. Carol L. Kemker at the EPA Region
IV address listed. Copies of the material
submitted by FDER may be examined
during normal business hours at the
following locations:

Environmental Protection Agency, Attn:
Jerry Kurtzweg, ANR 443, 401 M
Street, SW., Washington, DC 20460.

Environmental Protection Agency,
Region IV Air Programs Branch, 345
Courtland Street, Atlanta, Georgia
30365.

Air Resources Management Division,
Florida Department of Environmental
Regulation, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

FOR FURTHER INFORMATION CONTACT: Ms.
Carol L. Kemker of the EPA Region IV
Air Programs Branch at 404-347-2864
or at the above address.

SUPPLEMENTARY INFORMATION:
Implementation of the CAA will require
small businesses to comply with
specific regulations in order for areas to
attain and maintain the national
ambient air quality standards (NAAQS)
and reduce the emission of air toxics. In
anticipation of the impact of these
requirements on small businesses, the
CAA requires that states adopt a
PROGRAM, and submit this PROGRAM
as a revision to the federally approved
SIP. In addition, the CAA directs the
EPA to oversee the small business
assistance program and report to
Congress on their implementation. The
requirements for establishing a
PROGRAM are set out in section 507 of
Ttitle V of the CAA and the EPA
guidance document Guidelines for the
Implementation of section 507 of the
1990 Clean Air Act Amendments. In
order to gain full approval, the state
submittal must provide for each of the
following PROGRAM elements:

(1) The establishment of a Small
Business Assistance Program (SBAP) to
provide technical and compliance
assistance to small businesses;

(2) The establishment of a state Small
Business Ombudsman to represent the
interests of small businesses in the

latory process; and
3) The creation of a Compliance
Advisory Panel (CAP) to determine and
report on the overall effectiveness of the
SBAP,

FDER has met the following
requirements of section 507 of Title V of
the CAA by submitting a SIP revision
that implements the following required
PROGRAM elements and
implementation schedules. The
PROGRAM will be fully implemented
by November 15, 1994.

1. Small Business Assistance Program

FDER has established a Small
Business Section (SBS) which will
incorporate the following six
requirements set forth in section 507 of
Title V of the CAA:

A. The establishment of adequate
mechanisms for developing, collecting
and coordinating information
concerning compliance methods and
technologies for small business
stationary sources, and programs to
encourage lawful cooperation among
such sources and other persons to
further comply with the CAA;

B. The establishment of adequate
mechanisms for assisting small business
stationary sources with pollution
prevention and accidental release
detection and prevention, including
providing information concerning
alternative technologies, process
changes, products and methods of
operation that help reduce air pollution;

The development of a compliance
and technical assistance program for
small business stationary sources which
assists small businesses in determining
applicable permit requirements under
the CAA in a timely and efficient
manner;

D. The development of adequate
mechanisms to assure that small
business stationary sources receive
notice of their rights under the CAA in
such manner and form as to assure
reasonably adequate time for such
sources to evaluate compliance methods
and any relevant or applicable proposed
or final regulation or standards issued
under the CAA;

E. The development of adequate
mechanisms for informing small
business stationary sources of their
obligations under the CAA, including
mechanisms for referring such sources
to qualified auditors, or at the option of
the state, for providing audits of the

operations of such sources to determine
compliance with the CAA; and

F. The development of procedures for
consideration of requests from a small
business stationary source for
modification of: (A) Any work practice
or technological method of compliance;
or (B) the schedule of milestones for
implementing such work practice or
method of compliance preceding any
applicable compliance date, based on
the technological and financial
capability of any such small business
stationary source.

2. Ombudsman

FDER has appointed a Small Business
Ombudsman and established a Small
Business Ombudsman's office which
will act as the small business
community’s representative as required
by section 507(a)(3) of Title V of the
CAA.

3. Compliance Advisory Panel

FDER established a Small Business
Air Pollution Compliance Advisory
Council (SBAP CAP) effective on July 7,
1993, to meet the required November
1994 deadline of section 507(e) of title
V of the CAA. The SBAP CAP is
composed of seven members as follows:

Two members selected by the
Governor who are not owners or
representatives of owners of small
businesses; four members selected by
the state legislature who are owners, or
represent owners, of small businesses;
and one member selected by the head of
the agency in charge of the Air Pollution
Permit Program.

The SBAP CAP has the following four
responsibilities:

(1) To render advisory opinions
concerning the effectiveness of the
SBAP, difficulties encountered and the
degree and severity of enforcement
actions;

(2) To periodically report to EPA
concerning the SBAP’s adherence to the
principles of the Paperwork Reduction
Act, the Equal Access to Justice Act, and
the Regulatory Flexibility Act;1

(3) To review and assure that
information for small business
stationary sources is easily
understandable; and

(4) To develop and disseminate the
reports and advisory opinions made
through the SBAP,

1 Section 507(e}(1)(B) requires the CAP to report
on the compliance of the SBAP with these three
Federal statutes. However, since state agencies are
not required to comply with them, EPA believes
that the state PROGRAM must merely require the
CAP to report on whether the SBAP is adhering to
the general principles of these federal statutes.
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4. Eligibility :

FDER has incorporated section
507(c)(1) and defined a Small Business
Stationary Source as a source that:

(A) Operates in Florida;

(B) Is owned or operated by a person
who employs 100 or fewer
individuals,

(C) Is a small business concern as
defined in the Small Business Act;

(D) Is not a major stationary source;

(E) Does not emit 50 tons per year (tpy)
or more of any regulated pollutant;
and

(F) Emits less than 75 tpy of all

regulated pollutants.

FDER has established the following
mechanisms as required by section 507:

(1) A process for ascertaining the
eligibility of a source to receive
assistance under the PROGRAM,
including an evaluation of a source’s
eligibility using the criteria in section
507(c)(1) of the CAA;

(2) A process for public notice and
comment on grants of eligibility to
sources that do not meet the provisions
of Sections 507(c)(1) (C), (D), and (E) of
the CAA, but do not emit more than 100
tpy of all regulated pollutants; and

(3) A process for exclusion from the
small business stationary source
definition, after consultation with the
EPA and the Small Business
Administration Administrator and after
providing notice and opportunity for
public comment, of any category or
subcategory of sources that the FDER
determines to have sufficient technical
and financial capabilities to meet the
requirements of the CAA.

Final Action

In this action, EPA is approving the
PROGRAM SIP revision submitted by
the State of Florida through the FDER.
This action is being taken without prior
proposal because the changes are
noncontroversial and EPA anticipates
no significant comments on them. The
public should be advised that this
action will be effective April 25, 1994.
However, if notice is received within 30
days that someone wishes to submit
adverse or critical comments, this action
will be withdrawn and two subsequent
notices will be published before the
effective date. One notice will withdraw
the final action and another will begin
a new rulemaking by announcing a
proposal of the action and establishing
a comment period. Approval of this
action relieves EPA of any obligation to
promulgate a Federal Implementation
Plan for the SBA PROGRAM.

Under section 307(b)(1) of the CAA,
42 U.S.C. 7607(b)(1), petitions for
judicial review of this action must be

filed in the United States Court of
Appeals for the appropriate circuit by
April 25, 1994, Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed. and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA, 42 U.S.C. 7607
(b)(2).)

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of section 3 of
Executive Order 12291 for two years.
EPA has submitted a request for a
permanent waiver for Table 2 and Table
3 SIP revisions. OMB has agreed to
continue the waiver until such time as
it rules on EPA's request. This request
continues in effect under Executive
Order 12866 which superseded
Executive Order 12291 on September
30, 1993.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the state implementation
{)lan shall be considered separately in

ight of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Inder the Regulatory Flexibility Act,

5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

By this action, EPA is approving a
state program created for the purpose of
assisting small businesses in complying
with existing statutory and regulatory
requirements, The program being
approved does not impose any new
regulatory burden on small businesses;
it is a program under which small
businesses may elect to take advantage
of assistance provided by the state.
Therefore, because the EPA’s approval

of this program does not impose any
new regulatory requirements on small
businesses, I certify that it does not have
a significant economic impact on any
small entities affected.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Small business stationary source
technical and environmental assistance
program.

Dated: January 28, 1994.
Patrick M. Tobin,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart K—Florida

2. Section 52.520, is amended by
adding paragraph (c) (80) to read as
follows:

§52.520 Identification of plan.
* * ~ - *
C] LI A

(80) The Florida Department of
Environmental Regulation has
submitted revisions to chapter 403.0852
of the Florida Statute on February 24,
1993. These revisions address the
requirements of section 507 of title V of
the CAA and establish the Small
Business Stationary Source Technical
and Environmental Assistance Program
(PROGRAM).

(i) Incorporation by reference.

(A) Florida Statute 403.031(20),
403.0852(1), (2), (3), (4),
403.0872(10)(b), 403.0873, 403.0851,
approved on April 8, 1992.

(i)i) Additional information—None.

[FR Doc. 94-3944 Filed 2-22-94; 8:45 am]
BILLING CODE 8560-50-P

40 CFR Part 271
[FRL-4840-2]

Missouri; Interim Authorization of
State Hazardous Waste Management
Program; Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Missouri has applied for
interim authorization of revisions to its
hazardous waste program under the
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Resource Conservation and Recovery
Act (RCRA). The Environmental
Protection Agency (EPA) has reviewed
Missouri’s application and has made a
decision, subject to public review and
comment, that Missouri's hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for interim authorization. Thus, EPA
intends to approve Missouri’s hazardous
waste program revisions. Missouri’s
application for program revision is
available for public review and
comment.

DATES: Interim authorization for
Missouri shall be effective April 25,
1994, unless EPA publishes a prior
Federal Register action withdrawing
this immediate final rule, All comments
on Missouri’s program revision
application must be received by the
close of business March 25, 1994.
ADDRESSES: Written comments should
be sent to Gary Bertram, USEPA Region
VII, RCRA Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101.
Copies of Missouri's program revision
application are available for inspection
and copying during normal business
hours at the following addresses:
Hazardous Waste Program, Missouri
Department of Natural Resources,
Jefferson Building, 205 Jefferson Street,
Jefferson City, Missouri 65102, Phone:
314-751-3176; USEPA Region VII
Library, 726 Minnesota Avenue, Kansas
City, Kansas 66101, Phone: 913-551—
7241.

FOR FURTHER INFORMATION CONTACT: Gary
Bertram, USEPA Region VII, RCRA
Branch, 726 Minnesota Avenue, Kansas
City, Kansas 66101; 913-551-7533.
SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or “the Act”), 42 U.S.C.
6929(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. In addition,
as an interim measure, the Hazardous
and Solid Waste Amendments of 1984
(Public Law 98-616, November 8, 1984,
hereinafter “HSWA") allows States to
revise their programs to become
substantially equivalent instead of
equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the latter option
receive “'interim authorization" for the
HSWA requirements under section

3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements.

Revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur, Most commonly, State program
revisions are necessitated by changes to
EPA's regulations in 40 CFR parts 124,
260 through 266, 268 and 270.

B. Missouri

On November 20, 1985, EPA
published a Federal Register notice
announcing its decision to grant final
authorization for the RCRA base
program to the State of Missouri (50 FR
47740). Authorization revisions to the
Missouri hazardous waste program were
published on February 27, 1989 (54 FR
8190) and January 11, 1993 (58 FR
3497). Today, Missouri is seeking
interim authorization of its program
revision in accordance with 40 CFR
271.24.

EPA has reviewed Missouri’s
application, and has made an immediate
final decision that Missouri's hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for interim authorization. Consequently,
EPA intends to grant interim
authorization for the additional program
modifications to Missouri. The public
may submit written comments on EPA’s
immediate final decision up until March
25, 1994. Copies of Missouri’s
application for program revision are
available for inspection and copying at
the locations identified in the
“ADDRESSES’' section of this action.

Approval of Missouri's program
revision shall become effective April 25,
1994, unless an adverse comment
pertaining to the State's revision
discussed in this notice is received by
the end of the comment period. If an
adverse comment is received EPA will
publish either: (1) A withdrawal of the
immediate final decision, or (2) a notice
containing a response to comments
which either affirms that the immediate
final decision takes effect or reverses the
decision.

The State has adopted and applied for
interim authorization for the corrective
action portion of the HSWA
Codification Rule (July 15, 1985, 50 FR
28702). For a full discussion of the
HSWA Codification Rule, the reader is
referred to the Federal Register cited
above.

The State will assume lead
responsibility for issuing permits for
those program areas authorized today.

For those permits which will now
change to State lead from EPA, EPA will
transfer copies of any pertinent file
information to the State. EPA will be
responsible for enforcing the terms and
conditions of federally issued permits
while they remain in force. When the
State reissues federally issued permits
as State permits, EPA will rely on the
State to enforce them.

C. Decision

I conclude that Missouri's application
for program revision meets all of the
statutory and regulatory requirements
established by RCRA. Accordingly,
Missouri is granted interim
authorization to operate its hazardous
waste program as revised. Missouri now
has responsibility for permitting
treatment, storage, and disposal
facilities within its borders and carrying
out the aspects of the RCRA program
described in its revised pro
application, subject to the limitations of
the HSWA. Missouri also has primary
enforcement responsibilities, although
EPA retains the right to conduct
inspections under section 3007 of RCRA
and to take enforcement actions under
sections 3008, 3013 and 7003 of RCRA.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 4 U.S.C,
605(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities, This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Missouri’s
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small
entities. This rule, therefore, does not
require a regulatory flexibility analysis.

Authority: This action is issued under the
authority of sections 2002(a}, 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: January 25, 1994.
William Rice,
Acting Regional Administrator.
[FR Doc. 944055 Filed 2-22-94; 8:45 am|
BILLING CODE 6560-50-F
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persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1124 and 1135

[Docket Nos. AO-368-A21, AO-380-A11;
DA-92-07)

Milk in the Pacific Northwest and
Southwestern Idaho-Eastern Oregon
Marketing Area; Decision on Proposed
Amendments to Tentative Marketing
Agreements and to Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision adopts a
proposal for pricing milk on the basis of
nonfat solids and protein, in addition to
butterfat, for the Pacific Northwest and
Southwestern Idaho-Eastern Oregon
marketing orders, respectively. In
addition, it reduces the suppf‘;' plant
shipping percentage for the Pacific
Northwest order and modifies the
producer-handler regulation to permit a
State institution with outside
distribution to purchase an average of
1,000 pounds of milk per day from pool
plants. The decision denies a proposal
to change location adjustments in
Yakima County, Washington.
FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.
The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a

substantial number of small entities,
The amendments would promote
orderly marketing of milk by producers
and regulated handlers,

These proposed amendments have
been reviewed under Executive Order
12278, Civil Justice Reform. This action
is not intended to have retroactive
effect, nor will it preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674) (the Act), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 8¢{15)(A) of the
Act, any handler subject to an order may
file witg the Secretary a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order is not in
accordance with the law and requesting
a modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the entry of the
ruling.

Prior Documents in This Proceeding

Notice of Hearing: Issued July 31,
1992; published August 6, 1992 (57 FR
34694).

Recommended Decision: Issued

October 7, 1993; published October 15,
1993 [58 FR 53439].

Preliminary Statement

A public hearing was held to consider
proposed amendments to the marketing
agreements and the orders regulating the
handling of milk in the Pacific
Northwest (Order 1124) and
Southwestern Idaho-Eastern Oregon
(Order 1135) marketing areas. The
hearing was held pursuant to the
provisions of the Act and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900) in Portland, Oregon, on
September 9 and 10, 1992.

Upon the basis of the evidence
introduced at the hearing and the record
thereof, the Acting Administrator, on
October 7, 1993, issued a recommended
decision containing notice of the
opportunity to file written exceptions
thereto.

The material issues, findings and
conclusions, rulings, and general
findings of the recommended decision
are hereby approved and adopted and
are set forth in full herein, subject to the
following modifications:

1. One paragraph is added at the
conclusion of the discussion of Issue
No. 1, and paragraphs 4142 are
modified.

2. One paragraph is added at the
conclusion of the discussion of Issue
No. 2.

3. One paragraph is added at the
conclusion of the discussion of Issue
No. 3.

4, Under Issue No. 4, the sixth-to-last,
third-to-last, and last paragraphs are
revised, the second-to-last paragraph is
deleted, and a new paragraph is added
at the conclusion of the discussion.

The material issues on the record of
the hearing relate to:

1. Multiple component pricing of milk
under both orders.

2. Performance standards for supply
plants under the Pacific Northwest
order. ]

3. Status of a milk plant operated by
a state institution under the Pacific
Northwest order.

4, Plant location adjustments for
Yakima County, Washington, under the
Pacific Northwest order.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Multiple component pricing of milk
under the Pacific Northwest and
Southwestern Idaho-Eastern Oregon
orders.

The Pacific Northwest and
Southwestern Idaho-Eastern Oregon
orders should be amended to provide
for multiple component pricing of Class
11 and Class III (including Class III-A)
milk to handlers and for establishing
minimum pay prices to producers.
Under the Pacific Northwest order, the
components to be priced will be nonfat
milk solids and butterfat. Under the
Southwestern Idaho-Eastern Oregon
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order, the components to be priced will
be protein and butterfat.

Multiple component pricing for both
orders was proposed by Darigold Farms,
and Western Dairymen Cooperative,
Inc., joined as a co-proponent for the
Southwestern Idaho-Eastern Oregon
proposal. The basic thrust of the
proposal was that it was time to change
the way milk is priced under both
orders such that the pricing system
would send a clear economic signal to
producers as to which milk components
are in the greatest demand and which
ones have the greatest economic value
in the marketplace. 7

Two witnesses testified on behalf of
Darigold. One witness testified
extensively on the general concept of
multiple component pricing. He stated
that the current pricing system, which is
based on the value of butterfat and skim
milk, does not reflect changes that have
occurred over time in the value of
certain milk components. In his view,
the current system is based on market
conditions that prevailed more than 50
years ago.

The current system, in his opinion,
simply encourages producers to increase
the volume of skim milk produced
without regard to the content of such
milk,

The Darigold witness indicated that
under the current pricing system, given
the current levels of milk prices and fat
differentials, one pound of protein,
lactose, other solids, or even milk water
is now valued at somewhere between
nine and ten cents per pound. Thus, the
price of one pound of butterfat is about
equal to the value attributed to one
gallon of milk water. He also indicated
that one pound of butterfat is said to be
worth seven to eight times as much as
one pound of milk protein, even though
that appears to be unreasonable. He
maintained that these unrealistic price
comparisons are nonetheless actual
measurements of the incentives that
dairymen are expected to respond to
under present regulations when they
plan their breeding and production
activities. He further indicated his
strong belief that the present system
stands in the way of achieving optimum
efficiency. Thus, he urged the adoption
of multiple component pricing wherein
the marketplace values of various milk
components will be reflected in pricing
milk to handlers and to producers. In
this way, consumers’ demands and
preferences for milk and other dairy
products can be translated into real
signals that indicate to producers the
milk components consumers want and
are willing to pay for.

A second witness spoke on behalf of
Darigold Farms, Western Dairymen

Cooperative, Inc., Farmers Cooperative
Creamery, Northwest Independént Milk
Producers Association, Tillamook
County Creamery Association, and
Magic Valley Quality Milk Producers,
Inc. He indicated that in July 1991 these
cooperatives represented 88 percent of
the producers for the Pacific Northwest
market (Order 124) and 84 percent of
producers for the Southwestern Idaho-
Eastern Oregon market (Order 135). This
witness discussed how the proposed
multiple component pricing (MCP)
system would work, why it should be
adopted, and the form it should take for
these two markets. He stated that in
order for a MCP program to work well
it needed to be mandatory under the
Federal order. Currently, just over 90
percent of the producers for Order 124
and just over 88 percent of the
producers for Order 135 are eligible to
receive some component pricing
premium, He further stated that the
premium programs result from
inadequacies inherent in the current
butterfat and skim pricing programs.

The witness indicated that another
reason why MCP is needed is because
of increasing interest by consumers in
their diet, especially noting concerns
about cholesterol and fat levels in dairy
products. He said that consumers now
prefer milk products with lower fat
content. He went on to say that over the
years there has been a general emphasis
on the value of fat, but that so far there
has been only a general offset of this as
values of the nonfat fluid portion of
milk, which is largely water, have
increased. He stated that the values of
specific nonfat components should be
recognized and increased so that
consumer preferences could be more
directly translated into indicating the
milk components that dairy farmers
should be producing for the market.
MCP would achieve this and at the same
time promote more orderly marketing
for both producers and handlers,
according to Darigold’s spokesman.

Darigold's witness stated that MCP
would contribute to orderly marketing
by providing more equity among plants
maEing Class II and Class III products
because their raw milk costs would be
more uniform. Also, marketing
organizations would have more options
in marketing individual loads of milk.
He explained that plants would be less
reluctant to receive a low-testing load of
milk because they would pay only for
the components received rather than for
water that must be removed from the
milk. He said that, in turn, producers in
effect will have more options in
choosing marketing organizations or
plants to take their milk.

The witness also pointed to the
changing relationship over time
between the values of the butterfat and
skim portions of milk. For example, he
noted that during the 1960's butterfat
accounted for about 75 percent of the
total value of milk, while the skim value
was only about 25 percent. Currently,
over 70 percent of the total value of milk
is associated with the skim component
because over time the value of butterfat
has declined and the Commodity Credit
Corporation has changed the support
prices of butter and nonfat dry milk. He
expected that the trend to lower fat
values will continue.

The proposed MCP program was
modeled after the one now in effect in
the Great Basin Federal milk order. It
was chosen because it would maintain
the current Class I price structure, while
applying MCP to Class I and Class I1I
uses of milk where there is a direct
relationship between the component
content of raw milk and its yield of
manufactured milk products.

Because the principal product
manufactured from milk not needed for
Class I or Class IT uses in the Order 124
market is nonfat dry milk, the
proponents proposed that the MCP
program for that market should be based
on butterfat and nonfat milk solids. On
the other hand, in the Order 135 market
the principal use for surplus milk is in
hard cheeses. For that reason, the
proponents proposed that the MCP
program for that order should be based
on butterfat and protein.

As proposed, MCP would not apply to
Class I milk, which would continue to
be priced to handlers as it now is.
Handlers would account for the
components (butterfat and nonfat milk
solids or protein) used in Class Il and
Class III at prices per pound as specified
in the order. Each producer would be
paid a weighted average of the Class I
and Class Il differentials, plus the value
per pound for the components in the
producer’s milk,

Butterfat would be priced on a per-
pound basis. The butterfat price, as
proposed, would be the sum of the skim
milk value (based on the basic formula
price) divided by 100 plus the butterfat
differential for the month multiplied by
10.

The prices per pound for nonfat solids
or protein, as the case may be, would be
determined by subtracting from the
basic formula price the value of the
butterfat, and dividing the remainder by
the market average test for nonfat milk
solids or protein in producer milk for
the current month.

There were three proposed
modifications for determining the value
of the components other than butterfat.
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One, advocated by a spokesman for
Kraft General Foods, would use the
average component values (tests) of the
milk included in the survey of pay
prices that make up the Minnesota-
Wisconsin (M-W) estimated price for
manufacturing grade milk. The M-W
price is the basic formula price for the
orders. According to the Kraft witness,
use of the M-W milk component tests
would provide uniformity of component
prices among orders, whereas using
market average tests could result in
component prices that were not uniform
among orders. Darigold's witness
indicated that Darigold would accept
this approach.

A second modification was advanced
by the witness for Northwest
Independent Milk Producers (NWI). As
geroposed. the Class III milk price would

a formula price based on the prices
for 40-pound blocks of cheddar cheese,
plus a value for whey cream, minus the
make allowance used by the Commodity
Credit Corporation. The proponent
claimed that the current Class III price
(the M-W price) may be reflective of
cheese production and manufacturing in
Minnesota and Wisconsin, but is totally
out of sync. with the real market
situation in the Pacific Northwest
region. The proposed Class III price'is
needed to improve the competitive
relationship between cheesemakers in
the Northwest and those in California,
according to the proponent.

NWI also proposed that the basic
formul(a%frice provision should be
amended by adding the words *‘or
$12.10 per hundredweight, whichever is
higher for the month.” In the view of
NWI’s witness, this proposal would
decouple Class I prices from the radical
price fluctuations that have occurred.

A witness for Swiss Village Cheese, a
proprietary bulk tank handler under
Order 135, supported MCP for that
market. The witness stated that the
failure to recognize varying protein tests
for raw milk produces a great inequity
in the Federal milk order pricing system
and sends the wrong economic message
to producers. He noted that the August
1992 M-W price of $12.54 per
hundredweight yields a skim milk price
of $10.09 with a seven cents butterfat
differential. The $10.09 figure is the
same, regardless of the protein content
of the milk.

This being the case, he said, the value
of a pound of protein thus varies as the
test varies. If milk tests 4 percent
protein, dividing the $10.09 by 4 yields
a value per pound of $2.52. However, if
the test is only 3 percent, the per-pound
value is $3.36, or a difference of 84
cents. Thus, when a cheese plant wants
the lowest-priced protein, it would want

to attract the highest testing milk. In
order to attract high-testing milk, cheese
plant operators pay producers protein
premiums or base their price on a
cheese yield formula. He stressed that
plants can pay a premium over the
Federal order price, but cannot lower
the price to a producer below the
minimum Federal order price based on
butterfat content. In his view, this
causes handlers or cheese plants to play
a price averaging game, which results in
producers of low-testing milk getting
paid more than their milk is worth,
while producers of high-testing milk are
paid less than their milk is worth.
Adoption of multiple component
pricing would correct this situation and
provide a basis for making economically
correct decisions at both &e dairy farm
and the plant, he concluded.

The Swiss Village Cheese
representative presented what he
believes are important factors regarding
the future of the dairy industry in Idaho,
and in the West in general. He indicated
that: (1) Herd size will be large; (2)
production per cow will be high; (3)
total milk production increases will
exceed population increases; (4) nearly
all of the increased production will be
used to make cheese; and (5) most of
this “new” cheese will be sold to
consumers in the East. In view of these
factors, the witness proposed
modifications to the MCP plan proposed
for Order 135.

The first proposed modification
would use the protein test for milk that
is included in estimating the M-W price.
The second modification proposes
adjusting the M-W price for a
transportation differential (minus 10
cents) prior to determining the protein
price. This proposal is based on the
belief that the market for additional
quantities of cheese produced in Idaho
will be population centers in the eastern
United States. Therefors, a price
adjustment is warranted, in the view of
this witness, because the cheese
produced in Idaho will have to be
moved long distances to find customers,
and a lower price would help Idaho
cheese plants be more competitive with
California cheese plants.

A third proposed modification by the
Swiss Village Cheese witness called for
giving milk buyers the right to reduce a
producer's payment if the producer’s
milk had a high somatic cell count. He
testified that cheese yields and cheess
quality both suffer when raw milk has
somatic cell counts above 300,000 per
milliliter.The money deducted from
payments for milk with a high somatic
cell count would be returned to other

roducers in the pool whose milk had
ower somatic cell counts.

A witness for Avonmore West, a
handler under Order 135, testified in
support of MCP and urged also that if
MCP is adopted, the pricing must
recognize the relationship of somatic
cells to the true value of protein in the
milk. The witness cited the
Recommended Decision (57 FR 36536)
to adopt MCP in the Ohio Valley,
Eastern Ohio-Western Pennsylvania,
and Indiana orders. The Recommended
Decision in that proceeding adopted
MCP for the three orders and included
adjustments for somatic cells both in
prices paid to producers and in prices
¥aid by handlers. He urged USDA to

ollow its own lead and adopt
adjustments for somatic cells based on
the evidence presented at this hearing
and the Recommended Decision for the
three orders noted above. He contended
that if MCP is adopted for Orders 124
and 135 without adjustments for
somatic cells, producers with a low
somatic cell count in their milk will be
subsidizing producers with high
somatic cell counts in their milk.

The only brief filed on this issue was
filed iointry by Darigold, Farmers
Cooperative Creamery, and Northwest
Independent Milk Producers
Association. The brief supported
adoption of MCP for both orders and
recapped the alternative'proposals made
at the hearing. The brief concluded that
the preferred basis of determining
component values (other than butterfat)
would be as proposed by NWI, i.e., the
Class IIl price would be based on the
Green Bay National Cheese Exchange
price. This approach was preferred but
the brief also indicated that either the
original proposal or the proposal to use
the average M—W component tests as the
divisor of the skim value to get the per-
pound prices for protein or solids nonfat
would be acceptable. However, the brief
expresses the view that a somatic cell
adjustor for paying producers should
not be adopted on the basis of the record
in this proceeding.

The orders should be amended to
provide Class Il and Class Il milk prices
to handlers and payments to producers
based on multiple component values.
This concept is widely supported and is
justified by evidence contained in the
hearing record.

MCP should be adopted as a step
towards I.mErovmg the way the Federal
order translates market values for dairy
products into milk prices that indicate
to producers how these products are
valued in the marketplace.

As the record indicates, the current
pricing system has, over time, placed a
greater share of milk value on the skim
portion of milk, and a lesser value on
the butterfat portion. Nevertheless, a
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further recognition of market value as it
relates to the value of milk components
can be achieved by converting the skim
milk value into components, either
protein or solids nonfat, on a per-pound
basis. As the testimony indicates, it is
not sound pricing practice to consider
that all skim milk has the same value,
regardless of its level of protein or solids
nonfat content. The varying values for
the components in skim milk can be
more properly reflected in handler
prices for Class Il and Class Il milk, and
prices to individual producers, if MCP
is incorporated into the order.
Moreover, incorporating MCP into the
orders will tend to insure at leasta
minimum value of the components for
all handlers and producers. This
element may be lacking where there are
varying premium plans in use in the
market, and where perhaps not all
producers are involved. Also, providing
for MCP in the Federal orders will allow
handlers to pay lower prices to
producers whose milk tests low for the
component other than butterfat. Thus,
ricing equity among producers and
Eand]ers should be enhanced by
adoption of MCP.

Another reason for adopting MCP is
that, as a pricing system, MCP will
improve how well the pricing system in
the orders translates consumer
preferences into economic signals that
indicate to dairy farmers exactly what
consumers want. Data presented at the
hearing show clearly that, over time,
consumers prefer milk products with
less fat. Adopting MCP for Orders 124
and 135 will facilitate sending clear
signals to producers that consumers
want less fat and more protein or solids
nonfat in their dairy products.

Clearly, the vast majority of the milk
pooled in these two markets is used for
Class II and Class III uses. In the Pacific
Northwest market, almost two-thirds of
the milk pooled annually in 1989, 1990,
and 1991 was classified in Classes Il and
Il combined; and the percentage is
increasing, going from 62.51 for 1989 to
684.47 percent for 1991. In the
Southwestern Idaho-Eastern Oregon
market, over 80 percent of the total milk
pooled in the years 1989 through 1991
was used in Class Il and Class I1I
products.

As proposed, MCP for Order 124 will
utilize a solids nonfat component and
MCP for Order 135 will utilize a protein
component. Not only will such pricing
plans recognize that these markets
utilize most of their milk in Class IT and
Class III uses, they also will recognize
the particular principal dominant
product manufactured from surplus
milk supplied in each market.

Moreover, the use of protein as the

second component in Order 135 will
make the provisions of that order more
compatible with provisions of the
neighboring Great Basin Order.

Tﬁne roponents indicated that at the
time of the hearing 59 percent of the
Class II and Class Il milk pooled under
the Pacific Northwest order was being
made into nonfat dry milk and 26
percent into cheese. Thus, the use of
solids nonfat is appropriate since the
majority of manufactured milk is
oriented more toward the products and
uses in which all the solids nonfat are
consumed together.

On the other hand, in the
Southwestern Idaho-Eastern Oregon
market, nearly 80 percent of the milk is
made into cheese, in which protein is an
important component. Thus, the use of
butterfat and protein for MCP is
appropriate for Order 135.

Under the plan adopted herein, the
price for a pound of butterfat will be the
same for both orders, i.e., the sum of the
skim milk price divided by 100 and the
butterfat differential multiplied by 10.
Since each producer will receive
payment for the milkfat on a price-per-
pound basis, there will no longer be a
need for a producer butterfat differential
in either order. Thus, the proposed
order language does not contain a
provision for a *“producer butterfat
differential.”

The prices per pound for solids nonfat
and protein shouﬁi be based on the
basic formula price (i.e., the M—-W
price). For eacg component, the skim
milk value will be determined by
subtracting from the M-W price the
butterfat price multiplied by 3.5, and
dividing the result by the average
percent of solids nonfat or protein (as
appropriate) for the month in the milk
upon which the M-W price is based, as
announced by the Dairy Division. Use of
the average tests for the components
(other than butterfat) in the M-W milk
will be consistent with such a provision
recently adopted for the Great Basin,
Ohio Valley, Eastern Ohio-Western
Pennsylvania, and Indiana markets.
This approach was suggested by several
people and was supported in briefs. No
one specifically opposed it.

There are two related issues that also
should be addressed in connection with
determining component prices. First, we
should point out that the solids nonfat
content of producer milk in the Pacific
Northwest market may be higher than
the solids nonfat content of the milk
that is the basis for the M—W price,
based on limited information in the
record. For example, Exhibit Number 7,
Table 1, shows that Darigold Farms’
solids nonfat tests averaged 8.69 percent
for the months of January through July

1992. On a monthly basis, the Darigold
tests were from .04 to .19 higher than
the M-W milk solids nonfat content for
the same period. Also, page two of
Exhibit 10-B shows that NWI's solids
nonfat tests averaged 9.10 percent
during January through July 1992. Each
of the monthly tests of NWI's milk was
more than .5 above the nonfat solids
content of the M—W milk. The average
percent solids nonfat tests of producer
milk included in the M—W “‘Base
Month" Price Series during January
through July 1992 were: January, 8.55;
February, 8.52; March, 8.55; April, 8.57;
May, 8.56; June, 8.56; and July 8.53.
Official notice is taken of page 2 of
Dairy Market News, Volume 59, Report
46, dated November 13, 1992, issued by
the Department of Agriculture,
Agricultural Marketing Service, Dairy
Division, P.O. Box 8911, Madison,
Wisconsin 53708-8911.

The record does not contain data
showing the average solids nonfat
content of all producer milk for the
Pacific Northwest market. Thus, the
comparisons made above are not
conclusive. However, if the comparison
reflects the actual market situation, the
grice fora Found of solids nonfat would

e higher if the M—W test is used as a
divisor in the proposed formula for
calculating the price than if the market
average test is used. As a result, the
value of Class I and Class IIl milk in the
pool would increase from current levels.

A second related issue that must be
kept in mind is that USDA has already
conducted a hearing to consider ;
proposed alternatives to the M-W price
as the basic formula price for all the
orders. If the Secretary decides to
replace the M~W price with some other
factor or factors to establish the basic
formula price, a question may arise as
to what tests for solids nonfat or protein
should then be used. Absent any
knowledge at this time as to the
outcome of that proceeding, it would
seem appropriate to continue to use the
tests prescribed in this decision. Later,
it may be necessary to consider
amending the orders in this regard.

NWTI's proposal to put a $12.10 per
hundredweight floor under the basic
formula price is not adopted. The
principal purpose of this proposal
relates to Class I milk prices. However,
Class I milk prices are not an issue in
this proceeding.

Several other proposed modifications
to the initial proposal on component
prices were offered at the hearing.
However, none of these modifications
should be adopted.

One of the modifications would

grovide a location adjustment to the
asic formula price for Order 135
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because additional milk supplies likely
would be made into cheese that would
have to be transported elsewhere to be
sold. Another reason advanced is
because a lower price would improve
competition with cheese made from
milk priced under the California State
milk order, which has a lower price.

This proposed modification should
not be adopted. The purpose of the basic
formula is to move prices for milk in
most uses in all Federal order markets.
It should not be modified for the
purpose of accommodating expected
sales competition for one product under
one order.

Similarly, the Class III cheese formula
price modification advanced by NWI
and endorsed by Darigold in its brief
also must be denied. With the exception
of consideration of a lower price for
milk used to make nonfat dry milk
(Class ITI-A), it has long been the policy
of USDA that the lowest-priced class of
use under the Federal order program is
based on the concept of a national
market for products (butter, powder,
and cheese) made from milk not needed
for Class I use. Those products made
from Grade A milk marketed under
Federal orders compete with products
made from non-grade A milk. Since
these products compete in a national
market, there has been a gommon
surplus class price in almost all Federal
orders for many years. It should be
noted, of course, that the policy of
uniformly pricing surplus milk was
modified with the adoption of a Class
II1-A pricing formula that was
implemented in 27 Federal orders,
including the Pacific Northwest order,
on December 1, 1993. Despite this
change, however, the policy of
uniformly pricing all surplus milk,
except skim milk used in the production
of nonfat milk, should be continued,
at least for the present.

There are other considerations as
well. As noted earlier, a hearing has
already been held on a replacement or
an alternative to the M—W price for the
basic formula price under the orders.
Also, as noted above, there is now a
separate Class III-A price for skim milk
used to produce nonfat dry milk in the
Pacific Northwest order. There appears
to be a question about whether a
separate Class III-A price could be
justified if the proposed price to be
derived from the cheese exchange prices
were adopted as a basic formula price.
The record in this proceeding is not
adequate to deal with this question.

i.?so. there appears to be a dilemma
in the difference between handler prices
for milk to make cheese prescribed
under the Federal orders and those
provided under the California milk

pricing program. However, we do not
feel the proper approach to this problem
is to lower the surplus milk price to
handlers under one particular order.

Another reason not to adopt the NWI
proposal is that it is a product formula
price based on cheese, yet the principal
use of surplus milk in the Pacific
Northwest order is nonfat dry milk. The
record simply contains no explanation
as to why a proposal for multiple
component pricing in this market
situation should have the component
values based on a price derived from the
cheese market only.

Finally, on the basis of the record in
this proceeding there should be no
adjustments to prices under Order 135
based on the level of somatic cells
present in the market’s raw milk supply.
While the record evidence indicates that
somatic cell levels are important, the
record lacks sufficient evidence to
develop appropriate provisions to
implement a price adjustment based on
somatic cell levels.

In should also be noted that the brief
filed on behalf of Darigold, NWI, and
Farmers Cooperative Creamery also
concluded that “there is insufficient
evidence to warrant adopting an ‘SCC
Adjuster’ in either Order 124 or Order
135." Finally, we would point out that
some proponents expressed a desire to
keep the MCP provisions in Order 135
compatible with those in the Great
Basin order. Since the Great Basin MCP
provisions do not include a somatic cell
adjustor, it would be contrary to
compatibility to include such an
adjustor in Order 135.

Incorporation of component pricing in
Orders 124 and 135 will necessitate
amending provisions of the orders
dealing with handler reports, class (and
component) prices, the computation of
handler’s obligations and payments to
the producer-settlement fund, and the
determination of payments to
producers.

For pu?oses of allocating nonfat milk
solids and protein, it is assumed that
both components remain evenly
distributed within the skim milk portion
of milk receipts. This assumption will
allow the proration of nonfat solids and
protein to skim milk for purposes of
determining shrinkage and allocating
receipts to utilization.

In addition to the information that is
already reported each month to the
Market Administrator, each handler
under Order 124 will be required to
report the average nonfat solids content
of milk received from each producer
during the month, the amount of nonfat
solids in the handler’s other receipts,
except receipts of other source milk, and
the nonfat solids contained in bulk

transfers of milk and cream to other
handlers. Partially regulated distributing
plant operators will not be required to
report information regarding the nonfat
solids of their milk receipts unless they
elect to have their obligations calculated
under the provision that would
determine obligations on the same basis
as those of fully regulated handlers.
Handlers under Order 135 will have to
report the protein content of their milk
receipts in a similar fashion as that
described above.

The amended orders will contain
definitions for a skim milk price, a
butterfat price, a nonfat dry milk price
for Order 124, a milk protein price for
Order 135, and the usual class and
producer prices. The “skim milk price”
will be used to determine the value of
the skim milk portion of producer milk
that is allocated to Class I. Value
adjustments for determining payments
by handlers for milk used in Class II and
Class III, and to producers, will be made
by prices per {)ound for the butterfat and
nonfat dry milk (for Order 124) or
protein (for Order 135) contained in the
milk. The skim milk price, the butterfat
price, the nonfat milk solids price, and
the milk protein price will be derived
from the Class III price and the butterfat
differential.

Payments to producers for deliveries
of milk will be determined through the
operation of two marketwide pools for
each order. Both orders will contain a
“differential pool” which will be used
to determine producers’ share of the
Class I and Il market. A second pool—
the *‘skim milk nonfat milk solids pool”
in the case of Order 124 and the *‘skim
milk protein pool” for Order 135—will
be used to determine the price to be
paid producers for the nonfat solids or
protein in their milk.

Each handler’s net obligation to the
pool (i.e., the handler's payment to the
producer-settlement fund) will be
determined by subtracting the
differential and nonfat solids (or
protein) values due to the handler's
producers from the differential and
nonfat solids (or protein) values of the
producers’ milk used by the handler.
The value of butterfat in each producer’s
milk will not be pooled, but will be paid
directly to the producer.

The differential value of each
handler’s receipts of producer milk
assigned to Class I and Class II will be
calculated by multiplying the
hundredweights of producer milk
allocated to these classes by the
difference between the respective class
prices applicable at the location of the
plant and the Class I1I price. In addition,
the adjustments to the class values of
producer milk that currently are
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included in determining a handler’s
obligation would be included in the
differential value. The adjustments
include the values of overage, beginning
Class I inventory allocated to a higher
class, other source and filled milk
receipts allocated to Class I, certain
receipts from unregulated supply plants
that are allocated to Class I, and receipts
of bulk concentrated fluid milk and
nonfluid milk products that are
reconstituted for fluid use. Each
handler’s differential value will be
combined and then divided by the
hundredweight of producer milk in the
differential pool to determine the
“weighted average differential price.”
An “estimated uniform price” can be
derived by adding the weighted average
differential price to the basic formula
price for the month. Although the
uniform price would not be applicable
to producers under the component
pricing plan, it is of value for price -
comparison purposes with other Federal
orders,

Each handler’s skim milk-nonfat milk
solids value for Order 124 and skim
milk-protein value for Order 135 will be
determined by combining the skim milk
value of the handler’s producer milk in
Class 1 with the nonfat solids value (or
milk protein value) of the handler’s milk
in Class I and ITI. The skim milk value
will be determined by multiplying the
skim milk in producer milk assigned to
Class I by the skim milk price. The
nonfat milk solids (or protein) value
will be determined by multiplying the
nonfat milk solids (or protein) in
producer milk assigned to Class Il and
Il by the nonfat milk solids price (or the
milk protein price). The amount of
nonfat solids or protein in each class
will be determined by multiplying the
skim milk portion of producer mi
allocated to each class by the nonfat
solids (or protein) content of all of the
handler’s producer milk. The price to be
paid to producers for the nonfat solids
{or protein) in their milk will be
determined by combining the individual
handler values of skim milk in Class I
milk and nonfat solids (or protein) in
Class Il and I milk, and dividing the
resulting total by the pounds of nonfat
solids (or protein) in all producer milk.
The resulting price will be the
"producer nonfat milk solids price” (or
the “producer milk protein price”).

As a result of the order amendments
described, payments to producers will
be based on three factors: (1) The
weighted average differential price for
all of their milk; (2) the nonfat milk
solids or protein contained in their milk
multiplied by the respective producer
nonfat milk solids price or producer
protein price; and (3) the butterfat in

their milk multiplied by the butterfat
price.

Adoption of multiple compbnent
pricing plans requires amending
provisions of the orders dealing with
handler reports, shrinkage, computation
of class and component prices, the
computation of a handler’s obligation to
the pool, computation of a weighted
average differential price, and the
computation of a producer nonfat milk
solids price for Order 124 and a
producer protein price for Order 135.
These changes have already been
discussed.

Several conforming changes must be
made in the order language of both
orders to implement component pricing.
Other minor changes, though not strictly
of a conforming nature, have been made
to clarify and improve order language.

Other sections of the orders, however,
have been changed to accommodate -
reference changes, date changes, and
minor terminology changes resulting
from component pricing. These changes
require some explanation here.

Section 19 (*‘product prices") of both
orders has been modified to
accommodate reference changes,
eliminate unnecessary language, and to
include the butterfat differential that
previously was described in section 74
of both orders. The latter change was
made because the description of the
butterfat differential fits better with the
product prices which are used to
compute the butterfat differential and
because of the diminished importance
of the butterfat differential under a
component pricing system. This change
also eliminates redundant language that
was included in both sections. As a
result of making this change, several
sections following section 74 (i.e.,
§§1124.75-1124.78 and § § 1135.75~
1135.79) had to be redesignated to close
the gap created and several reference
changes had to be made as a result.

Sections 30 and 31 of both orders
were modified to accommodate the
reporting of nonfat milk solids in Order
124 and protein content in Order 135.
In addition, under Order 135 the date
for filing reports of receipts and
utilization was changed from the 7th
day to the 9th day after the end of the
month, and the date for filing payroll
reports was changed from the 20th to
the 22nd day after the end of each
month. In support of these changes, the
spokesman for Darigold Farms testified
that the present reporting date for the
report of receipts and utilization leaves
no time to review the report, investigate
apparent errors, or make corrections. He
also stated that the modified reporting
dates will correspond to those of the

Pacific Northwest order. There was no
opposition to these proposals.

he “other reports” section of Order
124 was modified to improve the
language of that section. There was no
intention to substantively change the
meaning of this section.

The present §§ 1124.51a and 1135.51a
have been eliminated, but the contents
of those sections have been incorporated
in §§ 1124.51 and 1135.51, respectively.
These changes, which are also of a non-
substantive nature, were made in
conformance with Federal Register
guidelines.

Comments on the component pricing
portion of the recommended decision
were filed on behalf of Darigold Farms,
Farmers Cooperative Creamery, Magic
Valley Quality Milk Producers
Association, Tillamook Cooperative
Creamery Association, and Western
Dairy Cooperative, Inc. The commentors
stated that they endorsed all aspects of
the Recommended Decision which
pertain to MCP and urged its prompt
implementation.

2. Performance standards for supply
plants under the Pacific Northwest
order.

The Pacific Northwest order should
be amended to provide that the delivery
requirements for qualification as a
supply plant be not less than 20 percent
of the total quantity of milk that is (1)
physically received at the plant from
dairy farmers eligible to be producers or
(2) is diverted as producer milk to
another plant.

To qualify as a pool plant, the order
currently requires a supply plant to ship
“not less than 30 percent" of the total
quantity of milk that is physically
received at the plant from producers or
that is diverted as producer milk to
another plant.

Tillamook County Creamery
Association (’I’CCA{proposed a decrease
in the shipping percentage from 30
percent to 20 percent. TCCA requested,
and was granted, a temporary reduction
in the delivery requirements in 1990,
1991, and 1992.

A TCCA spokesman testified that the
request to reduce the supply plant
shipping percentage was ma(ﬁa by TCCA
as a result of continuing changes in the
industry. He pointed out that the
present 30 percent shipping percentage
was adopted when the Federal order
was adopted February 1, 1989. The
witness noted that at the time of order
implementation (early 1989), Class I
utilization was 155 million pounds,
which represented in excess of 39
percent of total producer milk in the
Pacific Northwest market. By February
1992, however, Class I utilization was
164 million pounds in the Pacific
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Northwest market, and the Class I pool
utilization had dropped to 35 percent.
By May of 1992, the percent Class I
utilization decreased even further to
30.8 percent.

Two other witnesses, one representing
Darigold Farms and the other Northwest
Independent Milk Producers, testified in
favor of TCCA's proposal. No one
testified in opposition to it.

The proposal to amend the delivery
requirements for qualification as a
supply plant should be adopted due to
the changing conditions in the market.
As a result of increases in milk
production, pool supply plants are
utilized less%y pool distributing plants
as a source of milk for bottling.
Consequently, they may be unable to
meet the order’s present shipping
requirements and maintain the producer
status of dairy farmers that have been
historically associated with this market.

Currently, three options are open to
the operators of pool supply plants who
find that their milk is not needed at pool
distributing plants. First, despite the
fact that the milk is not needed, they
can move milk from the production area
to pool plants in the metropolitan area,
unload it, and pick up an equal amount
of milk from the pool plant and return
it to the pool supply plant location
where the milk can then be processed
into Class III products. This adversely
affects the milk quality without even
considering the costs of transportation,
yield reduction, and milk volume loss.
When milk is handled, abuse occurs to
some extent. When milk is pumped into
a plant, through equipment, and then
reloaded and hauled back or hauled to
another plant, this process affects the
quality of the product. That can affect
the milk’s use for fluid products,
depending on the amount of handling
involved. It can also affect the quality of
cheese that can be made from milk.

The second alternative is to'find
another pool plant that has adequate
pool sales and combine the two
marketing reports. If the combined
delivery percentage reaches 30 percent
of the total production of the combined
supply plants, then both plants qualify
to participate in the pool. This option
depends entirely on the pool supply
plant’s ability to find another supplier
with adequate sales to cover the deficit
and one who is willing to cooperate by
allowing its volume to be used.

The third option available to the
supply plant operator is to request a
temporary reduction in the delivery
requirements. Paragraph 1124.7 3(c)
allows the director of the Dairy Division
to reduce or increase the delivery
percentage by 10 percent upon request.

After carefully reviewing the
testimony on this issue, it is concluded
that the delivery requirements for
qualification as a supply plant should
be decreased from not less than 30
percent to not less than 20 percent. In
view of the increases in milk production
and the lower Class I utilization
percentage, it is much more appropriate
to permanently change the delivery
requirements of the order than to rely on
temporary revisions in shipping
percentages.

The evidence shows that TCCA is
committed to meet the needs of the fluid
market. For example, on several
occasions it has reduced its cheese
production to supply loads of fluid milk
to the Portland market.

TCCA is the largest Oregon-based
dairy cooperative, handling
approximately one-third of the milk
produced in the State each day. Of the
one and a half million pounds of milk
handled daily, roughly 1.1 million
pounds are used to produce cheese for
the retail market and 400,000 pounds
are shipped to the Portland market for
sale to Class I milk handlers.

The lower shipping percentage for
pool supply plants will not jeopardize
the needs of the fluid market,
particularly with the provision now in
the order that permits the Director of the
Dairy Division to increase the
percentage on short notice should
additional shipments become necessary.
The lower percentage will, however,
permit milk that has been historically
associated with this market to continue
to participate in the marketwide pool
and, for this reason, it should be
adopted.

One comment letter was received
with respect to this part of the
recommended decision. Darigold Farms
stated that it was pleased with the
adoption of this proposal and urged that
it be implemented.

3. Status of a milk plant operated by
a State institution under the Pacific
Northwest order.

The Pacific Northwest order should
be amended to provide that a milk plant
operated by a State institution, but
which is not exempt from the provisions
applicable to a producer-handler, may ¢
receive up to an average of 1,000
pounds per:day of Class I milk from
fully regulated handlers.

The order currently provides that
“any State institution shall be a
producer-handler exempt from the
provisions of this Section and
§§1124.30 and 1124.32 with respect to
milk of its own production and receipts
from pool plants processed or received
for consumption in State institutions
and with respect to movements of milk

to or from a pool plant.” Thus, a State
institution plant'may buy bulk milk or
packaged milk products as Class I milk
without limits from pool plants for use
in State institutions. If such a plant has
sales to outlets other than State
institutions, a limit on such purchases
of 100 pounds per day average is
applicable, and the plant must file
reports, the same as any other producer-
handler. )

The Washington State Department of
Corrections proposed amending the
producer-handler and nonpool plant
provisions to provide total exemption
from all provisions of the order for “a
plant owned and operated by a State
institution or establishment which
processes or packages fluid milk
products.”

The witness for the proponent
testified that because the Department of
Corrections buys milk products from
pool plants, there is a continuing
conflict between the State law under
which the prison dairy is operated, and
the Federal order's definition of a
producer-handler. He explained that
under Chapter 72, Correction Reform
Act of 1981, Revised Code of
Washington, the Washington State
Reformatory Dairy (WSRD) is mandated
to ““(1) providé a work training program
for inmates, (2) imitate private industry
as much as possible and thereby be self-
supporting, and (3) provide quality
products to government and nonprofit
agencies at or below market prices."
Thus, the WSRD is allowed, under the
State law, to buy whatever milk
products it needs in order to serve its
clients. Such purchases have, on
occasion, exceeded the quantity that a
producer-handler is allowed to acquire
under the Pacific Northwest order,
according to the testimony.

The only other witness that testified
in favor of the proposal represented the
Oregon Department of Corrections. .
Under cross examination, he indicated
that there are no Oregon statutes that
apply to the Department of Corrections’
dairy facility. On the other hand, he also
indicated that the Dairy is prohibited
from selling to the private sector.

The proposal to exempt State
institutions was opposed by one
proprietary handler and by three
cooperative associations. The principal
thrust of the opposition testimony was
that adoption of the proposal would
open the door for State institutions to
compete against fully regulated handlers
for Class I and Class I sales, and that
the State institutions would have a
competitive advantage by being
exempted from the Federal order pricing
and pooling regulations,
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The proposal to totally exempt a plant
operated by a State institution should
not be adopted because it would make
it possible for the operations to compete
for commercial sales against fully
regulated handlers. On the other hand,
there appears to be a need to provide
some relief from the very limited
amount of Class I fluid milk products
that such a plant may receive from pool
plants under the producer-handler
provisions of the order.

After reviewing the testimony on this
issus, it is concluded that a State
institution that is not exempt from the
producer-handler limits on receipts of
milk from pocl plants should be able to
receive more fluid milk products from
pool sources than the amount allowed
for other producer-handlers.

The evidence shows that the WSRD
has had problems in conducting its
operation in accord with its operating
mandate while, at the same time,
staying within the limits that the order
places on receipts by a producer-
handler.

The current limit on receipts of fluid
milk products from pool plants by a
producer-handler has been in effect for
many years (Official Notice is taken of
the Order Amending The Order
Regulating The Handling Of Milk In The
Puget Sound, Washington, Marketing
Area, effective September 1, 1959, as
published in the Federal Register on
July 29, 1959, beginning at page 6027).

While this proceeding does not deal
with producer-handlers as such, it is
clear that the 100 pounds per day limit
as applied to a State institution is
unreasonably low. This is clearly
demonstrated in the testimony that in
the last five years the number of inmates
in the Washington State Department of
Corrections institutions has increased
from 6,000 to 10,000 inmates, and that
growth to 12,000 is expected in the next
three years. Since the Department of *
Corrections is authorized to purchase
products that it does not process or
manufacture, the need for greater
supplemental purchases is clear.
Accordingly, a State institution milk
plant should be permitted to receive an
average of 1,000 pounds per day of Class
I fluid milk products from pool plants
during the month. However, no change
in the limit should be provided for
producer-handlers that are not State
institutions.

In commenting on the Department’s
handling of Issue No. 3, Darigold Farms,
the only party commenting on this
issue, indicated that it supported the
position reached in the recommended
decision.

4. Plant location adjustments for
Yakima County, Washington, under the
Pacific Northwest order.

The proposal to change the location
adjustment (No. 3 in the Notice of
Hearing) on all producer milk received
at plants in Yakima County in Federal
Milk Order 124 is denied.

< The order defines zones for the
purpose of determining location
adjustments. The order currently states
that Yakima County, Washington, is in
Zone 4, which has a 15 cents per
hundredweight location adjustment.

Darigold Farms proposed a decrease
in the location adjustment from 15 cents
Eer hundredweight to 6 cents per

undredweight, a change of 9 cents.
Accordingly, Yakima County would
move from Zone 4 to Zone 2.

The witness for the proponent
testified that the theory behind a
location adjustment is to be able to
attract producer milk from outlying
areas to market centers or alternatively
to attract packaged milk from a pool
plant located in outlying areas. The
Pacific Northwest order has four market
centers: Portland, Oregon; Eugene,
Oregon; Seattle, Washington; and
Spokane, Washington. Yakima County
is roughly in the center of the triangle
formed by Portland, Seattle, and
Spokane.

The witness noted that the Pacific
Northwest Order has relatively low
Class T utilization, about 35 percent.
There is more than an adequate supply
of bulk milk to serve both fluid and
manufacturing markets. He also pointed
out that in a low utilization market such
as Pacific Northwest, location
adjustments are seldom needed. There
has been no history of handlers in the
Pacific Northwest market not being able
to obtain bulk milk.

The witness testified that Darigold
was not proposing the elimination of
location adjustments, but rather to
maintain the status quo for all the other
fluid milk handlers in the market. The
only fluid plant that would be affected
is the Darigold plant in Yakima County,
which would pay an added nine cents
per hundredweight.

The witness' testimony drew a
parallel between Yakima County,
Washington, and Whatcom County. The
two counties are very similar, he noted,
in that there’s a large concentration of
milk in a small area. Moreover, both
plants are located outside major market
centers, and both counties have small
fluid operations which serve the county
area but not the market centers.

The witness for the proponent
testified that the proposal was being
made because of the opening of the
Darigold plant in Sunnyside in

December of 1991. The plant was
needed to help balance the increased
production in the Pacific Northwest and
the increase of milk in Yakima County.
Comparing Decembeér of 1980 to
December of 1990, Yakima County
dairymen increased their deliveries of
producer milk from 18.9 million pounds
to 49.7 million pounds per month. The
Yakima County producers currently
account for 13.5 percent of the milk
marketed in the Pacific Northwest order.,

The witness noted that, prior to the
opening of the Darigold/Sunnyside
plant, the milk from Yakima County was
sent to plants in Seattle and Chehalis,
Washington, which have no location
adjustment. No location adjustment was
needed since milk production increases
in western Washington are expected to
ke%; all plants full.

& witness testified that the 15-cent-
per-hundredweight location adjustment
at Sunnyside, in effect, constitutes a
“penalty” to the Darigold producers
who financed the Sunnyside plant,
which was needed by all producers to
ensure outlets for all milk produced in
the marketing area. Had the plant not
been built, disorderly market operations
surely would have developed, he said.
The witness argued that this “penalty”
is unneces because hauling costs
will move the milk to market centers
without location adjustments. He
pointed out, for example, that Darigold's
hauling costs from Sunnyside to
Spokane, the closest market center, is 76
cents per hundredweight for a distance
of 120 miles, or .6 cents per mile. In
comparison, the proposed decrease from
15 cents to 6 cents would move the milk
only about 15 miles at the .6-cent-per-
hundredweight cost.

The witness testified that for any
producer farm located closer to Spokane
than to Sunnyside, it is cheaper to move
milk to Spokane than to Sunnyside even
with no location adjustment. Reducing
the location adjustment to six cents
merely moves the geographic break-even
point 15 miles closer to Sunnyside and
enlarges by the same 15 miles the area
from which Spokane pool plants can
readily attract milk.

The witness testified that within the
original area, without the 15-mile
adjustment, there already is enough
milk to satisfy the needs of Spokane
pool plants, so there is no need to
provide a further incentive to move milk
that is located in that 15-mile area closer
to Sunnyside. The Sunnyside milk also
can and does supply Seattle pool plants
and could service plants in Portland and
Spokane. A similar analysis shows that
there is far more milk in the areas closer
to Seattle and Portland than needed by
pool plants in those areas. Therefore,
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the 15-mile incentive which the 6-cent
location adjustment represents is not
really needed as an incentive to move
milk to those market centers. The
witness noted that the combination of
some Yakima Valley milk that is surplus
to the Sunnyside plant’s capacity, plus
the western Washington milk, is
adequately supplying the needs of all
the plants in western Washington.

Three other witnesses testified on
Proposal No. 3. The witnesses for
Portland Independent Milk Producers
Association and Olympia Cheese
Company were opposed to Proposal No.
3, and the witness from Inland
Northwest Dairies, Inc.; also expressed
reservations. Two briefs discussing
Proposal No. 3 were filed, one by
Darigold Farms in favor of the proposal,
and one by Portland Independent Milk
Producers Association opposed to the
proposal.

Portland Independent Milk Producers
Association opposed Proposal No. 3 to
change the zone classification for plants
in Yakima County from Zone 4 to Zone
2 to reflect the same location adjustment
that Whatcom County currently enjoys.
The witness testified that the theory
behind a location adjustment is to be
able to attract producer milk from
outlying areas to market centers. He
pointed out that the proposed zone
change in the proposal appears to have
the opposite effect in that it would
increase the return to producers
delivering milk to plants located in
Yakima County.

The witness noted that increased
returns could send two signals. One
signhal is that there is actually an
additional demand for fluid milk to be
delivered to Yakima County, which is
not believed to be the case. There
appears to be more than an adequate
supply of milk for the Yakima County
fluid operations. The second signal sent
to producers when there is a situation
of increasing returns is to increass
production. The witness did not feel
that either of these signals is appropriate
in light of the theory behind a
functioning location adjustment
program or the already increasing
supplies of milk surplus to fluid market
needs in these areas.

The witness also expressed concern
that there is an increasing imbalance
between freight costs of milk produced
in the Yakima Valley area amr delivered

to local plants and that milk which
moves up to 200 miles to the market
center. He argued that acceptance of
Proposal No. 3 further accentuates the
potential imbalance. The witness stated
that it was their understanding that
Yakima County is the type of market

situation that a location differential
program is designed to protect.

In comparing Whatcom County to
Yakima County in this proposal, the
witness extended that comparison by
quoting from the 1988 final decision (53
FR 49165) which merged the Oregon-
Washington and Puget Sound-Inland
Federal milk orders into the Pacific
Northwest order and established the
current location adjustment program
under the merged order.

Proponents’ arguments for reducing the
present six cent location adjustment at
locations in Whatcom County, Washington,
are less persuasive. The location adjustment
should not be reduced. One reason given for
such a reduction was that the nearby
manufacturing plant in Lynden provides an
outlet for milk surplus to the market’s fluid
needs while location adjustments are still
needed at locations in southern and central
Oregon and central Washington precisely
because no nearby manufacturing plant exists
to provide an outlet for surplus milk
produced in these areas. In fact, the situation
thus described by the Darigold witness
should result in a greater location adjustment
for Whatcom County, for instance, than
Jackson County, Oregon. The receipt of milk
at a manufacturing plant located in an area
of heavy milk production at some distance
from the market’s center is the classic
situation to which location adjustments were
designed to apply. Prices paid for such milk
are adjusted downward for location to
compensate for the fact that the milk has not
been hauled to distant bottling plants but
instead has been shipped a relatively short
distance at a significantly lower hauling cost.

The witness quoted another passage
from that decision where it states,

these markets, with manufacturing plants
located in heavy production areas distant
from most distributing plant locations, are
more comparable to the situation of Whatcom
County. Such increases, that update location
adjustments to correspond to the significant
increases in hauling costs that have been
experienced since most location adjustment
provisions were written, are actually the only
means of “modernizing" location
adjustments. It is very possible that it would
be appropriate to modernize or increase the
location adjustment at Whatcom County as
urged by Northwest Independent Milk
Producers Association and Carnation
Company. However, there is inadequate data
and testimony in the record of this
proceeding to determine an appropriate
change in the level of location adjustment for
Whatcom County.

The witness pointed out that the same
theory underlying the 1988 decision
relative to Whatcom County is
applicable to Proposal No. 3, and
expressed the view that based on the
current harmonious relationships
within the marketplace, the 15-cent
location adjustment should be
maintained if location adjustments are

going to continue to be recognized
within this Federal order.

Olympia Cheese Company opposed
Proposal No. 3 relative to changing the
zone classification for plants in Yakima
County from Zone 4 to Zone 2 to reflect
the same location adjustment as
Whatcom County. The witness testified
that Olympia Cheese Company
currently procures a substantial portion
of its milk supply in Yakima County.
That milk has to be shipped over the
mountains in order to get to western
Washington where its plant is located.
The company subsidizes part of those
hauling costs. The witness maintains
that the proposed reduction in the
location adjustment in Yakima County
will further add to milk costs because in
order to keep the milk supply from that
county, hauling costs will have to be
subsidized further by the same amount
as the reduction in the location
adjustment in order to stay competitive
in milk procurement in that region.

The witness testified that Olympia
Cheese Company’s suppliers are going
to be competing precisely against those
suppliers in the Yakima County area,
forcing them to come up with the same
amount, even though its suppliers go
across the mountains to western
Washington. The witness contends that
if its suppliers were breaking even
before with respect to hauling cost, with
the adoption of Proposal No. 3 they
would be nine cents worse off.

The Olympia Cheese Company’s
witness stated that a location
adjustment’s traditional role is to reduce
the payment to individual farmers for
any milk that stays in the county—i.e.,
that milk which is not shipped to a
heavily populated area. This provides a
disincentive and promotes the shipment
of milk from high preduction/low
population areas to high population
areas. The witness stated that in the case
of Proposal No. 3, it appears the location
adjustment is doing the opposite of
intended, in the sense that all of a
sudden the incentive is reduced,
therefore increasing the incentive for the
milk to stay in Yakima County. The
witness pointed out that location
adjustments are there precisely to
promote shipment of milk to populated
areas, and that they were used as a
mechanism by USDA for this purpose.

Inland Nor&west Dairies, Inc., also
expressed concerns over the adoption of

" Proposal No. 3. The witness emphasized

that there has been a very harmonious
relationship in the marketplace. The
witness stated that, with the adoption of
Proposal No, 3, the company might be
in a much tougher position in the future
to recruit milk from producers in the
Yakima Valley, from where 80 percent
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of its milk supply comes. He contended
that because of competitive conditions,
Darigold’s producers may not have to
pay as much in the future to get their
milk to the Sunnyside plant as what
others would have to pay to bring milk
from the Yakima region to Spokane,
Washington.

The witness was further concerned
with adjusting the location allowance
because of the situation that also exists
in Moses Lake, where Safeway 85, Inc.,
a pool plant, has a 15-cent location
adjustment. He stated that reducing the
location adjustment in Yakima County
could create some disparity in the
marketplace because Safeway is
definitely competition. The witness
emphasized that the majority of its milk
comes from the Yakima and Benton
County region and that in the long-term
there may be some inequities should the
amount charged Darigold producers in
the future be adjusted by the location
adjustment in Proposal No. 3.

The purpose and intention of location
adjustments is to provide the incentive
to move milk from one area to another
for fluid uses only. Generally speaking,
this means moving milk from outlying
production areas to the more heavilg
populated market centers. It is not the
purpose of location adjustments to
facilitate the movement of milk to 8
distant location for manufacturing uses.

The witness for the proponent
testified that the proposal was being
made because of the opening of the
Darigold plant in Sunnyside in
December of 1991 to help balance the
increased production in the Pacific
Northwest and the increase of milk in
Yakima County. Prior to the opening of
the Darigold/Sunnyside plant, milk
from Yakima County was sent to plants
in Seattle and Chehalis, Washington,
which have no location adjustment. The
witness testified that the 15-cent-per-
hundredweight location adjustment at
Sunnysids in effect constitutes a
“penalty” to the Darigold producers
who financed the Sunnyside plant. In
light of this, however, Darigold
producers now have access to the local
Sunnyside plant without having to
incur the costs of hauling milk to Seattle
and Chehalis, Washington.

Current conditions indicate
harmonious relationships within the
marketplace. The location adjustment
change proposed is not needed to
prevent disorderly marketing conditions
in Yakima County or anywhere within
the marketplace. Fluid milk needs are
being more than adequately met, and
there appears to be no need to
encourage production of milk in the
Pacific Northwest market by increasing
the level of returns to producers.

In conclusion, we find no compelling
reason to reduce the location adjustment
in Yakima County based on this record.
Yakima County should remain in Zone
4 with a 15-cent-per-hundredweight
location adjustment.

While no exception was taken to this
conclusion, two cooperative
associations did comment on it.
Portland Independent Milk Producers
Association (PIMPA) stated that the
department was correct in denying the
proposal, while Darigold Farms wrote
that it was “puzzled” by the
department’s rationale in denying the
proposal and would like to revisit the
issue of location adjustments at a future
hearing.

It was stated in the recommended
decision that the record evidence
indicated there was no need to move
milk for fluid use from Yakima County
to any of the population centers in this
market: i.e., Seattle, Portland, Eugene or
Spokane. However, PIMPA points out in
their exception that a significant amount
of their Yakima County milk does, in
fact, move to a number of handlers in
one or more of these population centers,
and this point is supported by record
evidence. Consequently, it cannot be
concluded on the basis of this record
that location adjustments are no longer
necessary in this market.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions, and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when Orders 124 and
135 were first issued and when they
were amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may ,
conflict with those set forth herein.

(a) The tentative marketing
agreements and the orders, as hereby
proposed to be amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of the
Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the

rice of feeds, available supplies of
eeds, and other economic conditions
which affect market supply and demand
for milk in the respective marketing
areas, and the minimum prices specified
in the tentative marketing agreements
and the orders, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient

-quantity of pure and wholesome milk,

and be in the public interest; and

(c) The tentative marketing
agreements and the orders, as hereby
proposed to be amended, will regulate
the handling of milk in the same
manner as, and will be applicable only
to persons in the respective classes of
industrial and commercial activity
specified in, marketing agreements upon
which a hearing has been held.

Rulings on Exceptions

In arriving at the findings and
conclusions, and the regulatory
provisions of this decision, each of the
exceptions received was carefully and
fully considered in conjunction with the
record eyidence. To the extent that the
findings and conclusions and the
regulatory provisions of this decision
are at variance with any of the
exceptions, such exceptions are hereby
overruled for the reasons previously
stated in this decision.

Marketing Agreements and Order
Amending the Orders

Annexed hereto and made a part
hereof are two documents, a Marketing
Agreement regulating the handling of
milk, and an Order amending the orders
regulating the handling of milk, in the
Pacific Northwest and Southwestern
Idaho-Eastern Oregon marketing areas,
which have been decided upon as the
detailed and appropriate means of
effectuating the foregoing conclusions. It
is hereby ordered that this entire
decision and the two documents
annexed hereto be published in the
Federal Register.

Referendum Order To Determine
Producer Approval for the
Southwestern Idaho-Eastern Oregon
Order; Determination of Representative
Period; and Designation of Referendum
Agents

It is hereby directed that a referendum
be conducted and completed on or -
before the 30th day after the date this
decision is issued, in accordance with
the procedure for the conduct of
referenda (7 CFR 900.300-311), to
determine whether the issuance of the
order as amended and as hereby
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gmposed to be amended, lating the
andling of milk in the Southwestern
Idaho-Eastern Oregon marketing area is
apg;oved or favored by producers, as
defined under the terms of each of the
orders—as amended and as hereby
proposed to be amended—who during
the representative period were engaged
in the production of milk for sale within
the Southwestern Idaho-Eastern Oregon
marketing area.

The representative period for the
conduct of such referendum is hereby
determined to be September 1993. The
agent of the Secretary to conduct the
referendum is James R. Daugherty,
market administrator of the
Southwestern Idaho-Eastern Oregon
order,

Determination of Producer Approval
and Representative for the Pacific
Northwest Order

September 1993 is hereby determined
to be the representative period for the
purpose of ascertaining whether the
issuance of the order, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
Pacific Northwest marketing area is
approved or favored by producers as
defined under the terms of the order (as
amended and as hereby proposed to be
amended) who during the representative
period were engaged in the production
of milk for sale within the Pacific
Northwest marketing area.

 List of Subjects in 7 CFR Parts 1124 and
1135

Milk marketing orders.

Dated: February 9, 1994.
Patricia Jensen,

Acting Assistant Secretary, Marketing and
Inspection Services.

Order Amending the Orders Regulating
the Handling of Milk in the Pacific
Northwest and Southwestern Idaho-
Eastern Oregon Marketing Areas

This order shall not become effective
unless and until the requirements of
§900.14 of the rules of practice and
procedure governing proceedings to
formulate marketing agreements and
marketing orders have been met.
Findings and Determinations

The findings and determinations
hereinafter set forth sugplement those
that were made when the orders were
first issued and when they were
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein,

(a) Findings. A public hearing was
held upon certain proposed
amendments to the tentative marketing

agreements and to the orders regulating
the handling of milk in the Pacific
Northwest and Southwestern Idaho-
Eastern Oregon marketing areas. The
hearing was held pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure (7 CFR
part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said orders as hereby.
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing areas; and
the minimum prices specified in the
orders as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said orders as hereby
amended regulate the handling of milk
in the same manner as, and are
applicable only to persons in the
respective classes of industrial or
commercial activity specified in,
marketing agreements upon which a
hearing has been held.

Order Relative to Handling

It is therefore ordered that on and
after the effective date hereof, the
handling of milk in the Pacific
Northwest and Southwestern Idaho-
Eastern Oregon marketing areas shall be
in conformity to and in compliance with
the terms and conditions of the orders,
as amended, and as hereby amended, as
follows:

The provisions of the proposed
marketing agreements and order
amending the orders contained in the
recommended decision issued by the
Acting Administrator, Agricultural
Marketing Service, on October 7, 1993,
and published in the Federal Register
on October 15, 1993 [58 FR 53439], shall
be and are the terms and provisions of
this order, amending the orders, and are
set forth in full herein.

For the reasons set forth in the
preamble, title 7, parts 1124 and 1135,
are amended to read as follows:

PART 1124—MILK IN THE PACIFIC
NORTHWEST MARKETING AREA

1. The authority citation for part 1124
continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended (7 U.S.C. 601-674).

§1124.7 [Amended]

2. In the introductory text of
§ 1124.7(b), the number “30" is changed
to “20".

§11249 [Amended]

3. In §1124.9(c), the words “and
nonfat milk solids" are added following
the word “butterfat”.

4. In §1124.10, paragraph (c)(2) is
revised to read as follows:

§1124.10 Producer-handier.
- - - - -

(c) * = »

(2) The producer-handler handles
fluid milk products from sources other
than the milk production facilities and
resources specified in paragraph (b) of
this section, except as specified as
follows:

(i) A producer-handler, other than a
State institution, may receive fluid milk
products from pool plants if such
receipts do not exceed a daily average
of 100 pounds during the month; and

(ii) A State institution that otherwise
qualifies as a producer-handler, but
which processes or receives milk for
consumption outside of a State
institution, may receive fluid milk
products from pool plants if such
receipts do not exceed a daily average
of 1,000 pounds per day during the
month.

- - - - *

5. Section 1124.19 is revised to read

as follows:

§1124.19 Product prices and butterfat
differential.

The prices specified in this section,
which are computed by the Director of
the Dairy Division, Agricultural
Marketing Service, shall be used, where
specified, in calculating the basic
formula prices pursuant to § 1124.51.
The term workday as used in this
section shall mean each Monday
through Friday that is not a national
holiday.

(a) Butter price means the simple
averags, for the first 15 days of the
month, of the daily prices per pound of
Grade A (92-score) butter on the Chicago
Mercantile Exchange, using the price
reported each week as the price for the
day of the report, and for each following
workday until the next price is reported.

(b) Cheddar cheese price means the
simple average, for the first 15 days of
the month, of the daily prices per pound
of cheddar cheese in 40-pound blocks.
The prices used shall be those of the
National Cheese Exchange (Green Bay,
WI), using the price reported each week
as the price for the day of the report and
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for each following workday until the
next price is reported.

(c) Nonfat dry milk price means the
simple average of the prices per pound
of nonfat dry milk for the first 15 days
of the month computed as follows:

(1) The prices used shall be the prices
(using the midpoint of any price range
as one price) of high heat, low heat, and
Grade A nonfat dry milk, respectively,
for the Central States production area;

(2) For each week, determine the
simple average of the prices reported for
the three types of nonfat dry milk. Such
average shall be the daily price for the
day that such prices are reported and for
pach preceding workday until the day
such prices were previously reported;
and

(3) Add the prices determined in
paragraph (c)(2) of this section for the
first 15 days of the month and divide by
the number of days for which there is
a dally price.

(d) Edible whey price means the
simple average, for the first 15 days of
the month, of the daily prices pbr pound
of edible whey powder
(nonhygroscopic). The prices used shall
be the prices (using the midpoint of any
price range as one price) of edible whey
powder for the Central States
production area. The average shall be
computed using the price reported each
week as the daily price for that day and
for each preceding workday until the
day such price was previously reported.

(e) The butterfat differential is the
number that results from subtracting the
computation in paragraph (e}(2) of this
section from the computation in
paragraph (e)(1) of this section and
rounding to the nearest one-tenth cent:

(1) Multiply 0.138 times the monthly
average Chicago Mercantile Exchange
Grade A (92-score) butter price as
reported and published by the Dairy
Division;

(2) Multiply 0.0028 times the average
price per hundredweight, at test, for
manufacturing grade milk, f.o.b. plants
in Minnesota and Wisconsin, as
reported by the Department for the
month.

6.In § 1124.30, paragraphs (a)(1)(i),
(i), and (c)(1), (2) and (3) are revised to
read as follows:

§1124.30 Reports of receipts and
utilization.

(8) .

(1) * ® &

(i) Milk received directly from
producers (including such handler’s
own production) and the pounds of
nonfat milk solids contained therein;

(ii) Milk received from a cooperative
association pursuant to § 1124.9(c) and

the pounds of nonfat milk solids
contained therein;
- L 3 - - -

(c) * " »

(1) The pounds of skim milk,
butterfat, and nonfat milk solids
received from producers;

(2) The utilization of skim milk,
butterfat, and nonfat milk solids for
which it is the handler pursuant to
§1124.9(b); and

(3) The quentities of skim milk,
butterfat, and nonfat milk solids
delivered to each pool plant pursuant to
§1124.9(c).

* * * * -

7.1n §1124.31, paragraphs (a)(1), (b)
introductory text, and (b)(1) are revised
to read as follows:

§1124.31 Payroll reports.
L * - - -

(8) . x o=

(1) The total pounds of milk received
from each producer, the pounds of
butterfat and nonfat milk solids
contained in such milk, and the number
of days on which milk was delivered by
the producer during the month;

- L - - -

(b) Each handler operating a partially
regulated distributing plant who wishes
computations pursuant to § 1124.75(a)
to be considered in the computation of
its obligation pursuant to § 1124.75 shall
submit its payroll for deliveries of Grade
A milk by dairy farmers which shall
show:

(1) The total pounds of milk received
from each producer and the pounds of
butterfat and nonfat milk solids
contained in such milk;

8. Section 1124.32 is revised to read
as follows:

§1124.32 Other reports.
In addition to the reports required

pursuant to §§1124.30 and 1124.31,
each handler shall report such other

. information as the market administrator

deems necessary to verify or establish
such handler’s obligations under the
order. :

9. Section 1124.41 is amended by
revising the second sentence of
paragraph (c) to read as follows:

§1124.41 Shrinkage.
=

(c) * * * Ifthe operator of a plant or
a commercial food processing
establishment pursuant to § 1124.20
purchases such milk on the basis of
weights determined from its
measurement at the farm, and butterfat
tests and nonfat milk solids determined
from farm bulk tank samples, the

applicable percentage under this
paragraph for the cooperative
association shall be zero.

10. The center heading preceding
§1124.50 is revised to read “Class and
Component Prices”.

11. Section 1124.50 is revised to read
as follows:

§1124.50 Class and component prices.

The class and component prices for
the month, per hundredweight or per
pound, shall be as follows:

(a) The Class I price, subject to the
grovisions of § 1124.52, shall be the

asic formula price defined in §1124.51
for the second preceding month plus
$1.90.

(b) The Class II price shall be
computed by the Director of the Dairy
Division and transmitted to the market
administrator on or before the 15th day
of the preceding month. The Class Il
price shall be the basic Class I formula
price computed pursuant to § 1124.51(b)
for the month plus the amount that the
value computed pursuant to paragraph
(b)(1) of this section exceeds the value
computed pursuant to paragraph (b)(2)
of this section, plus any amount by
which the basic Class II formula price
for the second preceding month,
adjusted pursuant to paragraphs (b)(1)
and (b)(2) of this section, was less than
the Class III price for the second
preceding month;:

(1) Determine for the most recent 12-
month period the simple avera?e
(rounded to the nearest cent) of the
basic formula prices computed pursuant
to §1124.51(a) and add 25 cents; and

(2) Determine for the same 12-month
period as specified in paragraph (b)(1) of
this section the simple average (rounded
to the nearest cent) of the basic Class II
formula prices computed pursuant to
§1124.51(b).

(c) The Class III price shall be the
basic formula price for the month.

(d) The Class ITlI-A price for the
month shall be the average Western
States nonfat dry milk price for the
month, as reported by the Department,
less 12.5 cents, times an amount
computed by subtracting from 9 an
amount calculated by dividing .4 by
such nonfat dry milk price, plus the
butterfat differential times 35 and
rounded to the nearest cent.

(e) The skim milk price per
hundredweight shall be the basic
formula price for the month pursuant to
§1124.51(a) less an amount computed
by multiplying the butterfat differential
computed pursuant to § 1124.19(e) by
35

(f) The butterfat price per pound shall
be'thetolaL ok
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(1) The skim price computed in
paragraph (e) of this section divided by
100; and

(2) The butterfat differential
computed pursuant to § 1124.19(e) 3\
multiplied by 10.

(g) The nonfat milk solids price per
pound shall be computed by subtracting
the butterfat price, multiplied by 3.5,
from the basic formula price and
dividing the result by the average
percentage of nonfat milk solids in the
milk on which the basic formula price
is based, as announced by the Dairy
Division. The resulting price shall be
rounded to the nearest whole cent.

12. Section 1124.51 is revised to read
as follows:

§1124.51 Baslc formula prices.

(a) The basic formula price shall be
the average price per hundredweight for
manufacturing grade milk, f.o.b. plants
in Minnesota and Wisconsin, as
reported by the Department for the
month, adjusted to a 3.5 percent
butterfat basis and rounded to the
nearest cent using the butterfat
differential computed pursuant to
§1124.19(e).

(b) The basic Class II formula price for
the month shall be the basic formula
price determined pursuant to
§1124.51(a) for the second preceding
month plus or minus the amount
computed pursuant to paragraphs (b)(1)
through (4) of this section:

(1) The gross values per
hundredweight of milk used to
manufacture cheddar cheese and butter-
nonfat dry milk shall be computed,
using price data determined pursuant to
§1124.19 and yield factors in effect
under the Dairy Price Support P
authorized by the Agricultural Act of
1949, as amended, for the first 15 days
of the preceding month and, separately,
for the first 15 days of the second
preceding month as follows:

(i) The gross value of milk used to
manufacture cheddar cheese shall be the
sum of the following computations:

(A) Multiply the cheddar cheese price
by the yield factor used under the Price
Support Program for cheddar cheese;

(B) Multiply the butter price by the
yield factor used under the Price
Support Program for determining the
butterfat component of the whey value
in the cheese price computation; and

(C) Subtract from the edible whey
price the processing cost used under the
Price Support Program for edible whey
and multiply any positive difference by
the yield factor used under the Price
Support Program for edible whey.

(ii) The gross value of milk used to
manufacture butter-nonfat dry milk

shall be the sum of the following
computations:

(A) Multiply the butter price by the
yield factor used under the Price
Support Program for butter; and

(Bg Multiply the nonfat dry milk price
by the yield factor used under the Price
Support Program for nonfat dry milk.

&Y Determine the amounts by which
the gross value per hundredweight of
milk used to manufacture cheddar
cheese and the gross value per
hundredweight of milk used to
manufacture butter-nonfat dry milk for
the first 15 days of the preceding month
exceed or are less than the respective
gross values for the first 15 days of the
second preceding month.

(3) Compute weighting factors to be
applied to the changes in gross values
determined pursuant to paragraph (b)(2)
of this section by determining the
relative proportion that the data
included in each of the following
paragraphs is of the total of the data
represented in paragraphs (b)(3)(i) and
(ii) of this section:

(i) Combine the total American cheesa
production for the States of Minnesota
and Wisconsin, as reported by the
Statistical Reporting Service of the
Department for the most recent
preceding period, and divide by the
yield factor used under the Price
Support Program for cheddar cheese to
determine the quantity of milk used in
the production of American cheddar
cheese; and

(ii) Combine the total nonfat dry milk
production for the States of Minnesota
and Wisconsin, as reported by the
Statistical Reporting Service of the
Department for the most recent
preceding period, and divide by the
yield factor used under the Price
Support Program for nonfat dry milk to
determine the quantity of milk used in
the production of butter-nonfat dry
milk.

(4) Compute a weighted average of the
changes in gross values per
hundredweight of milk determined
pursuant to paragraph (b)(2) of this
section in accordange with the relative
proportions of milk determined
pursuant to paragraph (b)(3) of this
section.

§1124.51a [Removed]

13. Section 1124.51a is removed.

14. Section 1124.53 is revised to read
as follows:

§1124.53 Announcement of class and
component prices.

The market administrator shall
announce publicly:

(a) On or before the 5th day of each
month, the Class I price for the

following month and the Class Il and
Class III-A prices for the preceding
month;

(b) On or before the 15th day of each
month, the Class II price for the
following month; and

(c) On or before the 5th day after the
end of each month, the basic formula
price, the prices for skim milk and
butterfat, and the nonfat milk solids
price.

15. The center heading preceding
§1124.60 is revised to read *'Differential
Pool and Handler Obligations”.

16. Section 1124.60 is revised to read
as follows:

§1124.60 Computation of handlers’
obligations to pool.

The market administrator shall
compute each month for each handler
defined in §1124.9(a) with respect to
each of the handler’s pool plants, and
for each handler described in §1124.9
(b) and (c), an obligation to the pool by
combining the amounts computed as
follows:

(a) Multiply the pounds of producer
milk in Class I pursuant to § 1124.44 by
the difference between the Class I price,
adjusted pursuant to §1124.52, and the
Class III price;

(b) Multiply the pounds of producer
milk in Class II pursuant to § 1124.44 by
the difference between the Class II price
and Class III price;

{c) Add or subtract, as appropriate.
the amount that results from
multiplying the pounds of proeducer
milk in Class IlI-A by the amount that
the Class III-A price is more or less,
respectively, than the Class III price;

(d) Multiply the pounds of skim milk
in Class I producer milk pursuant to
§ 1124.44 by the skim milk price for the
month;

(e) Multiply the nonfat milk solids
price for the month by the pounds of
nonfat milk solids associated with the
pounds of producer skim milk in Class
11 and Clags III during the month. The
pounds of nonfat milk solids shall be
computed by multiplying the producer
skim milk pounds so assigned by the

ercentage of nonfat milk solids in the
Eandler's receipts of producer skim milk
during the month for each report filed
separately;

f) With respect to skim milk and
butterfat overages assigned pursuant to
§ 1124.44(a)(15), (b), and paragraph
(N(6) of this section:

(1) Multiply the total pounds of
butterfat by the butterfat price;

(2) Multiply the skim milk pounds
assigned to Class I by the skim milk

rice;

(3) Multiply the pounds of nonfat
milk solids associated with the skim




Federal Register / Vol. 59, No. 36 / Wednesday, February 23, 1994 / Proposed Rules

8559

p—

e

milk pounds assigned to Class IT and III
by the nonfat milk solids price;

"(4) Multiply the combined skim milk
and butterfat pounds assigned to Class
1by the difference between the Class 1
price, adjusted for location, and the
Class I price;

(5) Multiply the combined skim milk
and butterfat pounds assigned to Class
1 by the difference between the Class Il
price and the Class III price; and

(6) Overage at a nonpool,plant that is
located on the same premises as a pool
plant shall be prorated between the
quantity of skim and butterfat received
by transfer from the pool plant and
other source milk received at the
nonpool plant. The pool plant operator's
obligation to the ppol with respect to
such overage wil{’be computed by
adding the prorated pounds of skim
milk and butterfat to the amounts
assigned pursuant to § 1124.44(a)(15)
and (b);

(g) With respect to skim milk and
butterfat assigned to shrinkage pursuant
to § 1124,44(a)(10) and (b):

(1) Multiply the total pounds of
butterfat by the butterfat price:

(2) Multiply the skim milk pounds
assigned to Class I by the skim milk

rice;

(3) Multiply the pounds of nonfat
milk solids associated with the skim
milk pounds assigned to Class Il and IIl
by the nonfat milk solids price;

(4) Multiply the combined skim milk
and butterfat pounds assigned to Class
I by the difference between the Class I
price, adjusted for location, and the
Class II price;

(5) Multiply the combined skim milk
and butterfat pounds assigned to Class
[1 by the difference between the Class Il
price and the Class I price; and

(6) Subtract the Class II value of the
milk at the previous month's nonfat
milk solids and butterfat prices;

(h) Multiply the difference between
the Class I price, adjusted for the
location of the pool plant, and the Class
[l price by the combined pounds of
skim milk and butterfat assigned to
Class I pursuant to § 1124.43(f) and
subtracted from Class I pursuant to
§1124.44(a)(8) (i) through (iv), (vii), and
§1124.44(b), excluding:

(1) Receipts of bulk ?luid cream
products from an other order plant;

(2) Receipts of bulk concentrated fluid
milk products from pool plants, other
order plants, and unregulated supply
plants; and

(3) Receipts of nonfluid milk products
that are distributed as labeled
reconstituted milk for which payments
are made to the producer-settlement
fund of another order under § 1124.75
(b)(4) or ();

(i) Multiply the combined pounds of
skim milk and butterfat subtracted from
Class I pursuant to § 1124.44(a)(8) (v)
and (vi) and § 1124.44(b) by the
difference between the Class I price at
the transferor plant and the Class III
price;

(j) Multiply the difference between
the Class I and Class I1I prices,
applicable at the location of the nearest
nonpool plant(s) from which an
equivalent volume was received, with
respect to skim milk and butterfat in
receipts of concentrated fluid milk
products assigned to Class I pursuant to
§1124.43(f) and § 1124.44(a)(8)(v) and
the combined pounds of skim milk and
butterfat in receipts from an unregulated
supply plant assigned pursuant to :
§1124.44 (a)(12) and (b), excluding such
skim milk or butterfat in receipts of bulk
fluid milk products from an unregulated
supply plant to the extent that an
equivalent quantity disposed of to such
plant by handlers fully regulated by any
Federal order is classified and priced as
Class I milk and is not used as an offset
for any other payment obligation under
any order;

(k) Subtract, for reconstituted milk
made from receipts of nonfluid milk
products, an amount computed by
multiplying $1.00 (but not more than
the difference between the Class I price
applicable at the location of the pool
plant and the Class III price) by the
combined pounds of skim milk and
butterfat contained in receipts of
nonfluid milk products that are
allocated to Class I use pursuant to
§1124.43(f);

(1) Add or subtract, as appropriate, the
amount necessary to correct errors
disclosed by the verification of the
handler’s receipts and utilization of
skim milk and butterfat as reported for
previous months; and

(m) For pool plants that transfer bulk
concentrated fluid milk products to
other pool plants and other order plants,
add or subtract the amount per
hundredweight of any class price
change from the previous month that
results from any inventory
reclassification of bulk concentrated
fluid milk products that occurs at the
transferee plant. Any applicable class
price change shall be applied to the
plant that used the concentrated milk in
the event that the concentrated fluid
milk products were made from bulk
unconcentrated fluid milk products
received at the plant during the prior
month.

17. Section 1124.61 is revised to read
as follows:

§1124.61 Computation of weighted
average differential price.

A weighted average differential price
for each month shall be computed by
the market administrator as follows:

(a) Combine into one total the value
computed pursuant to § 1124.60 (a)
through (c) and (f) through (m) for all
handlers who filed the reports
prescribed by § 1124.30 for the month
and who made the payments pursuant
to §1124.71 for the preceding month;

(b) Add an amount equal to the total
value of the location adjustments
computed pursuant to § 1124.74;

{c) Add an amount equal to not less
than one-half of the unobligated balance
in the producer settlement fund;

(d) Divide the resulting amount by the
sum, for all handlers, of the total
hundredweight of producer milk and
the total hundredweight for which a
value is computed pursuant to
§1124.60(j); and

(e] Subtract not less than 4 cents per
hundredweight nor more than 5 cents
per hundredweight. The result shall be
the weighted average differential price.

18. Section 1124.62 is redesignated as
§1124.63 and revised to read as follows:

§1124.63 Announcement of the weighted
average differential price, the producer
nonfat milk solids price, and an estimated
uniform price.

The market administrator shall
announce on or before the 14th day after
the end of each month, the following
prices for such month:

(a) The weighted average differential
price;

(b) The producer nonfat milk solids
price; and

(c) An estimated uniform price per
hundredweight of milk which is
computed by adding the weighted
average differential price to the basic
formula price.

19. A new §1124.62 is added to read
as follows:

§1124.62 Computation of producer nonfat
milk solids price.

The producer nonfat milk solids price
shall be computed by the market
administrator each month as follows:

(a) Combine into one total the values
computed pursuant to § 1124.60 (d) and
(e) for all handlers who filed reports
pursuant to § 1124.30 and who made
payments pursuant to § 1124.71 for the
preceding month;

(b) Divide the resulting amount by the
total pounds of nonfat milk solids in
producer milk; and

(c) Round to the nearest whole cent.

20. Section 1124.70 is revised to read
as follows:
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§1124.70 Producer-settlement fund.

The market administrator shall
establish and maintain a separate fund
known as the “‘producer-settiement”
fund into which shall be deposited all
payments made by handlers pursuant to
§§1124.71 and 1124.75 and out of
which shall be made all payments to
handlers pursuant to §1124.72.
Payments due a handler from the fund
shall be offset against payments due
from such handler.

21. Section 1124.71 is revised to read
as follows:

§1124.71 Payments to the producer-
settlement fund.

On or before the 16th day after the
end of the month, each handler shall
pay to the market administrator the
amount, if any, which results from
subtracting the sum computed pursuant
to paragraph (a) of this section from the
sum computed pursuant to paragraph
(b) of this section:

{a) The sum of:

(1) The total obligation of the handler
for such month as determined pursuant
to §1124.60; and

(2) For a cooperative association
handler, the amount due from other
handlers pursuant to § 1124.73(d);

(b) The sum of:

(1) The value of milk received by the
handler from producers at the
applicable prices pursuant to
§ 1124.73(a)(2) (i), (ii), and (iii);

(2) The amount to be paid by the
handler to cooperative associations
pursuant to § 1124.73(d); and

(3) The value at the weighted average
differential price adjusted for the
location of the plant(s) at which
received (not to be less than zero) with
respect to the total hundredweight of
skim milk and butterfat in other source
milk for which a value was computed
for such handler pursuant to
§1124.80(j); and

(c) On or before the 25th day after the
end of the month, each handler
operating a plant specified in
§1124.7(d) (2) and (3), if such plant is
subject to the classification and pricing
provisions of another order which
provides for individual handler pooling,
shall pay to the market administrator for
the producer-settlement fund an amount
computed as follows:

(1) Determine the quantity of
reconstituted skim milk in filled milk
disposed of as route disposition in the
marketing area which was allocated to
Class I at such other order plant. If

reconstituted skim milk in filled milk is -

disposed of from such plant as route
disposition in the marketing areas
regulated by two or more market pool
orders, the reconstituted skim miﬁ(

assigned to Class I shall be prorated
according to such disposition in each
area,

(2) Compute the value of the quantity
assigned in paragraph (c)(1) of this
section to Class I disposition in this
area, at the Class I price under this part
applicable at the location of the other
order plant (but not to be less than the
Class I1I price) and subtract its value at
the Class II price.

22. Section 1124.72 is revised to read
as follows:

§1124.72 Payments from the producer-
settlement fund.

On or before the 18th day after the
end of the month, the market
administrator shall pay to each handler
the amount, if any, by which the
amount computed pursuant to
§1124.71(b) exceeds the amount
computed pursuant to §1124.71(a), less
any unpaid obligations of such handler
to the market administrator pursuant to
§§1124.71, 1124.75, 1124.85, and
1124.86. However, if the balance in the
producer-settlement fund is insufficient
to make all payments pursuant to this
section, the market administrator shall
reduce uniformly such payments and
shall complete such payments as soon
as the necessary funds are available.

23. Section 1124.73 is revised to read
as follows:

§1124.73 Payments to producers and to
cooperative associations.

(a) Each handler shall make payment
pursuant to this paragraph or paragraph
(b) of this section to each producer from
whom milk is received during the
month:

(1) On or before the last day of the
month, to each producer who did not
discontinue shipping milk to such
handler before the 18th day of the
month at not less than the Class III price
for the preceding month per
hundredweight of milk received from
the producer during the first 15 days of
the month, subject to adjustment for
proper deductions authorized in writing

by the producer;
(2) On or before the 19th day after the
end of each month, an amount .

computed as follows:

(i) Multiply the butterfat price for the
month by the total pounds of butterfat
in milk received from the producer;

(ii) Add the amount that results from
multiplying the producer nonfat milk
solids price for the month by the total
pounds of nonfat milk solids in the milk
received from the producer;

(iii) Add the amount that results from
multiplying the total hundredweight of
milk received from the producer by the
weighted average differential price for

the month as adjusted pursuant to
§1124.74(a); '

(iv) Subtract payments made to the
producer pursuant to paragraph (a)(1) of
this section;

(v) Subtract proper deductions
au;horized in writing by the producer;
an

(vi) Subtract any deduction required
pursuant to statute; and

(3) If by the 19th day after the end of
the month, a hdndler has not received
full payment from the market
administrator pursuant to §1124.72, the
payments to producers required
pursuant to paragraph (a)(2) of this
section may be reduced uniformly as a
percentage of the amount due each
producer by a total sum not in excess of
the remainder due from the market
administrator. The handler shall pay the
balance due producers on or before the
date for making payments pursuant to
such paragraph next following receipt of
the full payment from the market
administrator.

(b) The payments required in
paragraph (a) of this section shall, upon
the request of a cooperative association
qualified under § 1124.18, be made to
the association or its duly authorized
agent for milk received from each
producer who has given such
association authorization by contract or
other written instrument to collect the
proceeds from the sale of the producer’s
milk. All payments required pursuant to
this paragraph shall be made on or
before the second day prior to the dates
specified for such payment in paragraph
(a)(2) of this section.

(c) Each handler shall pay to each
cooperative association which operates
a pool plant, or the cooperative’s duly
authorized agent, for butterfat and
nonfat milk solids received from such
plant in the form of fluid milk products
as follows:

(1) On or before the second day prior
to the date specified in paragraph (a)(1)
of this section, for butterfat and nonfat
milk solids received during the first 15
days of the month at not less than the
butterfat and nonfat milk solids prices,
respectively, for the preceding month;
and

(2) On or before the 15th day after the
end of the month, an amount of money
determined in accordance with
computations made on the same basis as
those specified in paragraph (a)(2) (i)
through (iii) of this section, minus any
payment made pursuant to paragraph
(c)(1) of this section.

(d) Each handler pursuant to
§ 1124.9(a) that received milk from a
cooperative association that was a
handler pursuant to § 1124.9(c) shall
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pay the cooperative association for such
milk as follows:

(1) On or before the second day prior
to the date specified in paragraph (a)(1)
of this section, for milk received during
the first 15 days of the month at not less
than the Class III price for the preceding
month; and

(2) On or before the 17th day after the
end of each month, for milk received
during the month an amount of money
determined in accordance with the
computations specified in paragraphs
(2)(2) (i) through (iii) of this section,
minus any paymentsmade pursuant to
paragraph (d)(1) of this section.

(e) None of the provisions of this
section shall be construed to restrict any
cooperative association qualified under
section 8¢(5)(F) of the Act from making
payment for milk to its producers in
accordance with such provision of the
Act.

(f) In making payments to producers
pursuant to this section, each handler
shall provide each producer, on or
before the 19th day of each month, with
a supporting statement for milk received
from the producer during the previous
month in such form that it may be
retained by the producer, which shall
show:

(1) The identity of the handler and the
producer;

(2) The total pounds of milk delivered
by the producer, the pounds of butterfat
and nonfat milk solids contained
therein, and, unless previously
provided, the pounds of milk in each
delivery;

(3) The minimum rates at which
payment to the producer is required
under the provisions of this section;

(4) The rate and amount of any
premiums or of payments made in
excess of the minimums required under
this order;

(5) The amount or rate of each
deduction claimed by the handler,
together with an explanation of each
such deduction; and

(6) The net amount of payment to the
producer.

(g) In making payments to a
Cooperative association in aggregate
pursuant to this section, each handler
shall, upon request, provide the
cooperative association, with respect to
each producer for whom such payment
is made, any or all of the information
specified in paragraph (f) of this section.

§1124.74 [Removed]
24, Section 1124.74 is removed.

§1124.75 [Redesignatedas § 1124.74)

25. Section 1124.75 is redesignated as
§1124.74, and paragraph (c) is revised
to ead as follows:

§1124.74 Plant location adjustments for
producers and on nonpool milk.

L * * * *

(c) For purposes of the computations
pursuant to § §1124.71(a) and 1124.72,
the weighted average differential price
for all milk shall be adjusted at the rates
set forth in §1124.52 for Class I milk
applicable at the location of the nonpool
plant from which the milk or filled milk
was received, except that the adjusted
weighted average differential price shall
not be less than zero.

§1124.76 [Redesignated as § 1124.75 and
Amended]

26. Section 1124.76 is redesignated as
§1124.75. In the newly designated
§1124.75(a)(1)(i), in the second
sentence thé words “or estimated
uniform price” are inserted after the
words “‘uniform price”; and in the last
sentence the reference ‘§ 1124.60(f)" is
changed to read ““§ 1124.60(j)” and the
reference “§ 1124.71(a)(2)(iii)" is
changed to read “§1124.71(b)(3)". In
§1124.75(a)(2)(i), the reference
“§1124.74" is changed to read
'§1124.19(e)”. In § 1124.75(b)(4), the
word “‘estimated” is inserted before the
words “uniform price”.

§1124.77 [Redesignated as § 1124.76]

27. Section 1124.77 is redesignated as
§1124.76.

§1124.78 [Redesignated as § 1124.77 and
Amended]

28. Section 1124.78 is redesignated as
§1124.77, and the reference in
paragraph (a) introductory text to
“§1124.77” is changed to read
“§1124.75".

§1124.85 [Amended]

29. In § 1124.85(b), the reference
“§1124.60(f)" is changed to read
*§1124.60(h) and (j)” and in
§ 1124.85(c)(2), the reference
“§1124.76(b)(2)(ii)” is changed to read
*§1124.75(b)(2)(ii)".

PART 1135—MILK IN THE
SOUTHWESTERN IDAHO-EASTERN
OREGON MARKETING AREA

1. The authority citation for part 1135
continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.
§1135.9 [Amended]

1a. In §1135.9(c), the words “and
protein tests’ are added following the
word “butterfat”.

2. Section 1135,19 is revised to read
as follows:

§1135.19 Product prices and butterfat
differential.

The prices specified in this section,
which are computed by the Director of
the Dairy Division, Agricultural
Marketing Service, shall be used, where
specified, in calculating the basic
formula prices pursuant to § 1135.51.
The term “‘workday” as used in this
section shall mean each Monday
through Friday that is not a national
holiday.

(a) Butter price means the simple
average, for the first 15 days of the
month, of the daily prices per pound of
Grade A (92-score) butter on the Chicago
Mercantile Exchange, using the price
reported each week as the price for the
day of the report, and for each following
workday until the next price is reported.

(b) Cg’eddar cheese price means the
simple average, for the first 15 days of
the month, of the daily prices per pound
of cheddar cheese in 40-pound blocks.
The prices used shall be those of the
National Cheese Exchange (Green Bay,
WI), using the price reported each week
as the price for the day of the report and
for each following workday until the
next price is reported.

(c) Nonfat dry milk price means the
simple average of the prices per pound
of nonfat dry milk for the first 15 days
of the month computed as follows:

(1) The prices used shall be the prices
(using the midpoint of any price range
as one price) of high heat, low heat, and
Grade A nonfat dry milk, respectively,
for the Central States production area;

(2) For each week, determine the
simple average of the prices reported for
the three types of nonfat dry milk. Such
average shall be the daily price for the
day that such prices are reported and for
each preceding workday until the day
such prices were previously reported;
and

(3) Add the prices determined in
paragraph (c)(2) of this section for the
first 15 days of the month and divide by
the number of days for which there is
a daily price.

(d) Edible whey price means the
simple average, for the first 15 days of
the month, of the daily prices per pound
of edible whey powder
(nonhygroscopic). The prices used shall
be the prices (using the midpoint of any
price range as one price) of edible whey
powder for the Central States
production area. The average shall be
computed using the price reported each
week as the daily price for that day and
for each preceding workday until the
day such price was previously reported.

(e) The %uttelj'at ifferential is the
number that results from subtracting the
computation in paragraph (e)(2) of this
section from the computation in
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paragraph (e)(1) of this section and
rounding to the nearest one-tenth cent;

(1) Multiply 0.138 times the monthly
average Chicago Mercantile Exchange
Grade A (92-score) butter price, as
reported and published by the Dairy
Division;

(2) Multiply 0.0028 times the average
price per hundredweight, at test, for
manufacturing grade milk, f.o.b. plants
in Minnesota and Wisconsin, as
reported by the Department for the
month.

3. In § 1135.30, paragraphs (b) and (d)
are redesignated as paragraphs (d) and
(e), respectively, and the introductory
text of the section and paragraphs (a)
and (c) are revised and a new paragraph
(b) is added to read as follows:

§1135.30 Reports of receipts and
utilization.

On or before the 9th day after the end
of the month, each handler shall report
to the market administrator, in the detail
and on forms prescribed by the market
administrator, the following information
for such month:

(a) Each handler qualified pursuant to
§1135.9(a) shall report for each pool
plant operated by the handler the
quantities of skim milk and butterfat
contained in or represented by:

(1) Producer milk received at such
plants or diverted by the handler to
other plants, and the protein content of
such milk;

(2) Producer milk received at such
plants from handlers qualified pursuant
to § 1135.9 (c) and (d), and the protein
content of such milk; and

(3) Fluid milk products and bulk fluid
cream products from other pool plants
and other source milk received at such
plants.

(b) Each handler qualified pursuant to
§1135.9 (b), (c), or (d) shall report the
quantities of producer milk received
and the butterfat and protein contained
therein.

(c) Each handler submitting reports
pursuant to paragraphs (a) and (b) of
this section shall report the utilization
or disposition of all milk, filled milk,
and milk products required to be
reported, and inventories on hand at the
beginning and end of each month in the
form of fluid milk products and
products specified in §1135.40(b)(1).

- - - * -

4. In § 1135.31(a), the word "“20th" is
changed to “'22nd", the semicolon at the
end of paragraph (a) introductory text is
changed to a colon, and paragraph (a)(4)
is revised to read as follows:

§1135.31 Payroll reports.
(a). - »

(4) The average butterfat and protein
content of his/her milk;
- - - * "

5.In § 1135.41, the colon at the end
of paragraph (b}(3) is changed to a
semicolon and paragraph (c) is revised
to read as follows:

§1135.41 Shrinkage.

(c) The quantity of skim milk and
butterfat, respectively, in shrinkage of
milk from producers for which a
cooperative association is the handler
pursuant to §1135.9 (b) or (c) ora
proprietary bulk tank handler is the
handler pursuant to § 1135.9(d), but not
in excess of 0.5 percent of the skim milk
and butterfat, respectively, in such milk.
If the operator of the plant to which the
milk is delivered purchases such milk
on the basis of weights determined from
its measurement at the farm and protein
and butterfat tests determined from farm
bulk tank samples, the applicable
percentage for the cooperative
association or the proprietary bulk tank
handler shall be zero.

6. The center heading preceding
§1135.50 is revised to read “Class and
Comrol Prices”.

7.In §1135.50, in paragraph (b)
introductory text the reference
*“§1135.51a" is revised to read
§1135.51(b)"; in paragraph (b)(1), the
reference “§1135.51" is revised to read
*§1135.51(a)"; in paragraph (b)(2), the
reference “§1135.51a" is revised to read
“§1135.51(b)"; the section heading and
paragraph (a) are revised; and new
paragraphs (e), (f), and (g) are added to
read as follows:

§1135.50 Ctass and component prices.
* * * * *

(a) The Class I price shall be the basic
formula price pursuant to § 1135.51(a)
for the second preceding month plus
$1.50.

* * * » -

(e) The skim milk price per
hundredweight shall be the basic
formula price for the month pursuant to
§1135.51(a) less an amount computed
by multiplying the butterfat differential
computed pursuant to § 1135.19(e) by
35.

(f) The butterfat price per pound shall
be the total of:

(1) The skim price computed in
paragraph (e) of this section divided by
100; and

(2) The butterfat differential
computed pursuant to § 1185.19(e)
multiplied by 10.

(g) The milk protein price per pound
shall be computed by subtracting the
butterfat price, multiplied by 3.5, from
the basic formula price and dividing the

= e

result by the percentage of protein in the
milk on which the basic formula price
is based, as announced by the Dairy
Division. The resulting price shall be
rounded to the nearest whole cent.

8. Section 1135.51 is revised to read
as follows:

§1135.51 Basic formula prices.
(a) The basic formula price shall be
the average price per hundredweight for
manufacturing grade milk, f.o.b. plants

in Minnesota and Wisconsin, as
reported by the Department for the
month, adjusted to a 3.5 percent
butterfat basis and rounded to the
nearest cent using the butterfat
differential computed pursuant to
§1135.19(e).

(b) The basic Class II formula price for
the month shall be the basic formula
price determined pursuant to
§1135.51(a) for the second preceding
month plus or minus the amount
computed pursuant to paragraphs (b)(1)
through (4) of this section:

- (1) The gross values per
hundredweight of milk used to
manufacture cheddar cheese and butter-
nonfat dry milk shall be computed,
using price data determined pursuant to
§1135.19 and yield factors in effect
under the Dairy Price Support Program
authorized by the Agricultural Act of
1949, as amended, for the first 15 days
of the preceding month and, separately,
for the first 15 days of the second
preceding month as follows:

(i) The gross value of milk used to
manufacture cheddar cheese shall be the
sum of the following computations:

(A) Multiply the rﬁieddar cheese price
by the yield factor used under the Price
Support Program for cheddar cheese;

&g Multiply the butter price by the
yield factor used under the Price
Support Program for determining the
butterfat component of the whey value
in the cheese price computation; and

(C) Subtract from the edible whey
price the processing cost used under the
Price Support Program for edible whey
and multiply any positive difference by
the yield factor used under the Price
Support Program for edible whey.

&JS The gross value of milk usgd to
manufacture butter-nonfat dry milk
shall be the sum of the following
computations:

(A) Multiply the butter price by the
yield factor used under the Price
Support Program for butter; and

&8 Multiply the nonfat dry milk price
by the yield factor used under the Price
Support Program for nonfat dry milk.

(g?Detenglgi:lae the amounts E; which
the gross value per hundredweight of
milk used to manufacture cheddar
cheese and the gross value per
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hundredweight of milk used to
manufacture butter-nonfat dry milk for
the first 15 days of the preceding month
exceed or are less than the respective
gross values for the first 15 days of the
second preceding month,

(3) Compute weighting factors to be
applied to the changes in gross values
determined pursuant to paragraph (b)(2)
of this section by determining the
relative proportion that the data
included in each of the following
paragraphs is of the total of the data
represented in paragraphs (b)(3) (i) and
(ii) of this section:

(i) Combine the total American cheese
production for the States of Minnesota
and Wisconsin, as reported by the
Statistical Reporting Service of the
Department for the most recent
preceding period, and divide by the
yield factor used under the Price
Support Program for cheddar cheese to
determine the quantity of milk used in
the production of American cheddar
cheese; and

(ii) Combine the total nonfat dry milk
- production for the States of Minnesota
and Wisconsin, as reported by the
Statistical Reporting Service of the
Department for the most recent
preceding period, and divide by the
yield factor used under the Price.
Support Program for nonfat dry milk to
determine the quantity of milk used in
the production of butter-nonfat dry
milk.

(4) Compute a weighted average of the
changes in gross values per
hundredweight of milk determined
pursuant to paragraph (b)(2) of this
section in accordance with the relative
proportions of milk determined
pursuant to paragraph (b)(3) of this
section,

§1135.51a [Removed)

9. Section 1135.51a is removed.

10. Section 1135.53 is revised to read
as follows:

§1135.53 Announcement of class and
component prices.

The market administrator shall
announce publicly:

(a) On or before the 5th day of each
month, the Class I price for the
following month and the Class Il and
Class II-A prices for the preceding
month;

(b) On or before the 15th day of each
month, the Class II price for the
following month; and

(c) On or before the 5th day after the
end of each month, the basic formula
price, the prices for skim milk and
butterfat, and the milk protein price.

11. A center heading preceding
$1135.60 is added to read “Differential
Pool and Handler Obligations”.

12. Section 1135.60 is revised to read
as follows:

§1135.60 Computation of handlers'
obligations to pool.

The market administrator shall
compute each month for each handler
described in § 1135.9(a) with respect to

each of the handler’s pool plants and for

each handler qualified pursuant to
§1135.9 (b), (c), or (d) an obligation to
the pool by combining the amounts
computed as follows:

(a) Multiply the hundredweight of
producer milk assigned to Class I milk
pursuant to §1135.44(c) by the
difference between the Class I price and
the Class III price;

(b) Multiply the hundredweight of
producer milk assigned to Class II milk
pursuant to § 1135.44(c) by the

difference between the Class II price and

the Class III price;

(c) Add or subtract, as appropriate,
the amount that results from
multiplying the pounds of producer
milk in Class III-A by the amount that
the Class III-A price is more or less,
respectively, than the Class III price;

(d) Multiply the skim milk price by
the hundredweight of producer skim
milk assigned to Class I milk pursuant
to § 1135.44(a);

(e) Multiply the milk protein price by
the pounds of protein in producer skim
milk assigned to Class Il and Class Il
pursuant to § 1135.44(a). The pounds of
protein shall be computed by
multiplying the hundredweight of skim
milk so assigned by the average
percentage of protein in all producer
skim milk received by the handler
during the month;

(f) With respect to skim milk and
butterfat overages assigned pursuant to
§1135.44(a)(14) and (b):

(1) Multiply the total pounds of
butterfat by the butterfat price;

(2) Multiply the skim milk pounds
assigned to Class I by the skim milk
price;

(3) Multiply the protein pounds
associated with the skim milk pounds
assigned to Class Il and I1I by the milk
protein price;

(4) Multiply the combined skim milk
and butterfat pounds assigned to Class
I by the difference between the Class I
price and the Class IIl price; and

(5) Multiply the combined skim milk
and butterfat pounds assigned to Class
II by the difference between the Class 11
price and the Class Il price;

(g) With respect to skim milk and
butterfat assigned to shrinkage pursuant
to §1135.44(a)(9) and (b):

(1) Multiply the total pounds of
butterfat by the butterfat price;

(2) Multiply the skim milk pounds
assigned to Class I by the skim milk

rice;

(3) Multiply the protein pounds
associated with the skim milk pounds
assigned to Class Il and I1I by the milk
protein price; |

(4) Multiply the combined skim milk
and butterfat pounds assigned to Class
I by the difference between the Class I
price and the Class III price;

(5) Multiply the combined skim milk
and butterfat pounds assigned to Class
II by the difference between the Class I
price and the Class III price; and

(6) Subtract the Class I1l value of the
milk at the previous month's protein
and butterfat prices;

(h) Multiply the difference between
the Class I price and the Class III price
by the combined pounds of skim milk
and butterfat assigned to Class I
pursuant to § 1135.43(d) and subtracted
from Class I pursuant to
§1135.44(a)(7)(i) through (iv) and (b),
excluding:

(1) Receipts of bulk fluid cream
products from an other order plant;

(2) Receipts of bulk concentrated fluid
milk products from pool plants, other
order plants, and unregulated supply
plants; and

(3) Receipts of nonfluid milk products
that are distributed as labeled
reconstituted milk for which payments
are made to the producer-settlement
fund of another order under
§1135.76(a)(5) or (c);

(i) Multiply the difference between
the Class I price and the Class III price
by the combined pounds of skim milk
and butterfat subtracted from Class I
pursuant to § 1135.44(a)(7)(v) and (vi)
and §1135.44(b);

(j) Multiply the difference between
the Class I price and the Class III price
by the combined pounds of skim milk
and butterfat in'receipts of concentrated
fluid milk products assigned to Class I
pursuant to § 1135.43(d) and
§1135.44(a)(7)(i) and by the pounds of
skim and butterfat subtracted from Class
I pursuant to § 1135.44(a)(11) and (b),
excluding the skim milk and butterfat in
receipts of bulk fluid milk products
from unregulated supply plants'to the
extent an equivalent quantity of skim
milk and butterfat disposed of to any
such plant by handlers fully regulated
under any Federal milk order is
classified and priced as Class I milk and
is not used as an offset for any other
payment obligation under any order;

k) Subtract, for reconstituted milk
made from receipts of nonfluid milk
products, an amount computed by
multiplying $1.00 (but not more than
the difference between the Class I price
and the Class III price) by the combined
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pounds of skim milk and butterfat
contained in receipts of nonfluid milk
products that are allocated to Class I use
pursuant to §1135.43(d); and

(1) For pool plants that transfer bulk
concentrated fluid milk products to
other pool plants and other order plants,
add or subtract the amount per
hundredweight of any class price
change from the previous month that
results from any inventory
reclassification of bulk concentrated
fluid milk products that occurs at the
transferee plant. Any applicable class
price change shall be applied to the
plant that used the concentrated milk in
the event that the concentrated fluid
milk products were made from bulk
unconcentrated fluid milk products
received at the plant during the prior
month.

13. Section 1135.61 is revised to read
as follows:

§1135.61 Computation of weighted
average differential price.

A weighted average differential price
for all milk received from producers
shall be computed by the market
administrator as follows:

(a) Combine into one total the values
computed pursuant to § 1135.60 (a)
through (c) and (f) through (1) for all
handlers who filed reports pursuant to
§ 1135.30 for the month, and who made
the payments pursuant to § 1135.71 for
the preceding month;

(b) Add an amount equal to not less
than one-half of the unobligated balance
in the producer-settlement fund;

(c) Divide the resulting amount by the
sum, for all handlers, of the total
hundredweight of producer milk and
the total hundredweight for which
values were computed pursuant to
§1135.60(j); and

(d) Subtract not less than 4 cents nor
more than 5 cents per hundredweight of
milk included under paragraph (c) of
this section. The result shall
weighted average differential price.

§1135.62 [Redesignated as § 1135.63]

14. Section 1135.62 is redesignated as
§1135.63 and revised to read as follows:

§1135.63 Announcement of the weighted
average ditferential price, the producer
protein price, and an estimated uniform
price.

The market administrator shall
announce on or before the 14th day after
the end of each month the following
prices for such month:

(a) The weighted average differential
price;

(b) The producer protein price; end

(c) An estimated uniform price per
hundredweight of milk computed by

adding the weighted average differential
price to the basic formula price.

15. A new §1135.62 is added to read
as follows:

§1135.62 Computation of producer protein
price.

A producer protein price shall be
computed by the market administrator
each month as follows:

(a) Combine into one total the values
computed pursuant to § 1135.60(d) and
{e) for all handlers who filed reports
pursuant to § 1135.30 and who made
payments pursuant to § 1135.71 for the
preceding month;

{b) Divide the resulting amount by the
total pounds or protein contained in
producer milk; and

(c) Round to the nearest whole cent.
The result shall be the producer protein
price.

16. Section 1135.70 is revised to read
as follows:

§1135.70 Producer-settiement fund.

The market administrator shall
establish and maintain a separate fund
known as the “producer-settlement
fund” into which he shall deposit the
appropriate payments made by handlers
pursuant to §§1135.71, 1135.74,
1135.75, and 1135.76 and out of which
he shall make all payments due
handlers pursuant to §§1135.72, and
1135.75.

17. Section 1135.71 is revised to read
as follows:

§1135.71 Payments to the producer-
settiement fund.

On or before the 16th day after the
end of the month, each handler shall
pay to the market administrator the
amount, if any, by which the amount as
specified in paragraph (a)-of this section
exceeds the amount specified in

aragraph (b) of this section:

(a) The total obligation of the handler
for such month as determined pursuant
to § 1135.60.

(b) The sum of:

(1) The value computed by
multiplying the weighted average
differential price by the hundredweight
of producer milk received from handlers
qualified pursuant to § 1135.9(c) and
from producers during the month;

(2) The value computed for the
protein contained in the producer milk
included under paragraph (b)(1) of this
se%tion at the producer protein price;
an

(3) The value at the weighted average
differential price of the hundredweight
of skim milk and butterfat for which a
value is computed pursuant to
§1135.60(j).

18. Section 1135.72 is revised to read
as follows:

§1135.72 Payments from the producer-
settiement fund.

On or before the 18th day after the
end of the month, the market
administrator shall pay to each handler
the amount, if any, by which the
amount computed for such handler
pursuant to § 1135.71(b) exceeds the
amount computed pursuant to
§1135.71(a). If at such time the balance
in the producer-settlement fund is
insufficient to make all of the payments
pursuant to this section, the market
administrator shall reduce uniformly
such payment and shall complete such

yment as soon as the necessary funds

ome available.

19. In 1135.73, paragraphs (b), (d),
and (e) (2) through (6) are revised to
read as follows:

§1135.73 Payments to producers and to
cooperative associations.

L - ~ * *

(b) On or before the 19th day after the
end of each month, each handler shall
pay to each producer from whom milk
was received during the month, a sum
computed as follows:

(1) Multiply the butterfat price for the
month by the total pounds of butterfat
in milk received from the producer;

(2) Multiply the producer protein
price for the month by the total pounds
of protein in such milk;

(3) Multiply the weighted average
differential price for the month
multiplied by the hundredweight of
such milk;

(4) Subtract payments made to the
producer pursuant to paragraph (a) of
this section;

(5) Subtract deductions for marketmg
services pursuant to § 1135.86; and

(6) Subtract proper deductions
authorized in writing by such producer.
* (d) In the event a handler has not
received full payment from the market
administrator pursuant to § 1135.72 by
the 19th day of the month, the handler
may reduce pro rata the payments to
producers pursuant to paragraphs (b)
and (c) of this section by not more than
the amount of such underpayment.
Following receipt of the balance due
from the market administrator, the
handler shall complete payments to
producers not later than the next
payment date provided under this
paragraph.

(e) * % *x

(2) The total pounds of milk received
from the producer and the pounds of
butterfat and protein contained therein;

{3) The minimum rates at which
payment is required pursuant to this
section;
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(4) The rates used in making payment,
if such rates are other than the required
ap licable minimums;

&] The amount (or rate per
nundredweight) of each deduction
claimed by the handler, including any
deduction claimed under § 1135.886,
together with an explanation of each
deduction; and

(6) The net amount of the payment to
the producer.

§1135.74 [Removed]
20. Section 1135.74 is removed.

§1135.75 [Removed]
21. Section 1135.75 is removed.

§1135.76 [Redesignated es § 1135.74 and
Ame

22. Section 1135.76 is redesignated as
§1135.74 and the following changes are
made in that section:

a. In newly designated § 1135.74(a)(4),
the word “estimated" is inserted before
the words “uniform price"’;

b. In §1135.74{b)(1)(ii), the words “or
estimated uniform price” are added
following the words “uniform price”
everywhere it appears;

c. In § 1135.74 (b)(1)(iii) introductory
text, the reference "'§ 1135.60(f)" is
changed to read *'§ 1135.60(j)”", the
reference *'§ 1135.71(a)(2)(ii)" is
changed to read “§ 1135.71(b)(2)".

d. In § 1135.74, paragraphs (b)(1)(iii)
(a) through (¢) are redesignated as
(b)(1)(iii) (A) through (C); and

e. [n § 1135.74(b)(2) (i) and (ii), the
reference *‘§ 1135.74" is changed to read
“§1135.18(e)".

§1135.77 [Redesignated as § 1135.75]

23. Section 1135.77 is redesignated as
§1135.75.

§1135.78 [Redesignated as § 1135.76 and
Amended]

24. Section 1135.78 is redesignated as
§1135.76, and the references “1135.76,
1135.77, 1135.78" are changed to read
“1135.74, 1135.75, 1135.76",
respectively.

§1135.85 [Amended]

25. In §1135.85(b), the reference
"§1135.60 (d) and (f)" is changed to
read "§ 1135.60 (h).and (j)'; and in
§1135.85(c), the reference
“§1135.76(a)(2)" is changed to read
"§1135.74(a)(2)"".

Marketing Agreement Regulating the
Handling of Milk in the Pacific Northwest

lor Southwestern Idaho-Eastern Oregon)
Marketing Areas.

The parties hereto, in order to effectuate
the declared policy of the Act, and in
accordance with the rules of practice and
procedure effective thereunder (7 CFR Part
900), desire to enter into this marketing

agreement and do hereby agree that the
provisions referred to in paragraph I hereof,
as augmented by the provisions specified in
paragraph II hereof, sgall be and are the
provisions of this marketing agreement as if
set out in full herein.

L. The findings and determinations, order
relative to handling, and the provisions of
§§1124.1101124.86 (or §§1135.1to
1135.86, respectively), all inclusive, of the
order regulating the handling of milk in the
Pacific Northwest or Southwestern 1daho-
Eastern Oregon marketing areas (7 CFR
PARTS 1124 or 1135, as applicable), which
is annexed hereto; and

IL. The following provisions:

§1124.87 (or § 1135.87, as the case may
be). Record of milk handled and
authorization to correct typographical errors.

(a) Record of milk handled. The
undersigned certifies that he or she handled
during the month of September 1993
hundredweight of milk covered by this
marketing agreement,

(b) Authorization to correct typographical
errors. The undersigned hereby authorizes
the Director, or Acting Director, Dairy
Division, Agricultural Marketing Service, to
correct any typographical errors which may

have been made in this marketing agreement.

§1124.88 (or §1135.88, as the case may
be). Effective date.

This marketing agreement shall become
effective upon the execution of a counterpart
hereof by the Secretary in accordance with
Section 900.14(a) of the aforesaid rules of
practice and procedurs.

In Witness Whereof, The contracting
handlers, acting under the provisions of the
Act, for the purposes and subject to the
limitations herein contained and not
otherwise, have hereunto set their respective
hands and seals.

(Signature)

(Seal)

By (Name)
(Title)

(Address)

Attest

[FR Doc. 84-3502 Filed 2-22-94; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 94-AWP-1]

Proposed Modification of Class D
Airspace, E! Toro Marine Corps Air
Station [MCAS], El Toro, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking,

SUMMARY: This notice proposes to
amend Class D airspace at El Toro
MCAS, El Toro, CA, designated as an
extension to a Class C surface area. The
floor was inadvertently lowered froma

base of 2500 mean sea level (MSL) down
to the surface. This proposed
modification would raise the floor
between the 10 and 15 mile radius of
Class D airspace from the surface up to
2500 feet MSL.

DATES: Comments must be received on
or before March 31, 1994,

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, System Management Branch,
AWP-530, Docket No. 94-AWP-1, Air
Traffic Division, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western-Pacific Region,
Federal Aviation Administration, room
6007, 15000 Aviation Boulevard,
Lawndale, California. An informal
docket may also be examined during
normal business hours at the Office of
the Manager, System Management
Branch, Air Traffic Division at the abovs
address.

FOR FURTHER INFORMATION CONTACT:
Scott Speer, Airspace Specialist, System
Management Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 950261;
telephone (310) 297-1658.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory; aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made-
“Comments to Airspace Docket No. 94—
AWP-1." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained:
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in this notice may be changed in light Since this is a routine matter that will 14 CFR Part 71

of comments received. All comments only affect air traffic procedures and air 84-A ?
submitted will be available for navigation, it is certified that this rule, JATOpacS Dottt o ] a‘
examination in the System Management when promulgated, will not have a biishment of Cl :
Branch, Air Traffic Division, 15000 significant economic impact on a m Eg}; Plaine. IA e = T
Aviation Boulevard, Lawndale, substantial number of small entities ; i 0
California, both before and after the under the criteria of the Regulatory AGENCY: Federal Aviation E
closing date for cornments. A report Flexibility Act. Administration (FAA), DOT. E
summarizing each substantive public , p 955 ACTION: Notice of proposed rulemaking. &
contact with FAA personnel concerned List of Subjects in 14 CFR Part 71 = 2 ;c
with this rulemaking will be filed in the  Airspace, Incorporation by reference, SUMMARY: This proposed rule would 4
docket. Navigation (air). establish Class E airspace exltending A
from 700 feet above ground level (AGL .
Availability of NPRM’s The Proposed Amendment Be e el

at Belle Plaine, Iowa. The development

Any person may obtain 2 copy of this In consideration of the foregoing, the  of new standard instrument approach 2
Notice of Proposed Rulemaking (NPRM) Federal Aviation Administration procedures (SIAPs) at Belle Plaine i
by submitting a request to the Federal proposes to amend 14 CFR part 71 as Municipal Airport, Belle Plaine, Iowa, "
Aviation Administration, System follows: utilizing the Cedar Rapids, lowa, Very 3
Management Branch, AWP-530, P.O. High Frequency Omnidirectional Range
Box 92007, Worldway Postal Center, Los PART 71—[{AMENDED] Tactical Air Navigation (VORTAC) and ::
Angeles, California 90009. 1. The authority citation for 14 CFR Belle Plaine, lowa, non-directional

Communications must identify the
notice number of this NPRM. Persons

e

part 71 continues to read as follows: beacon (NDB) located on the airport has

> made this proposal necessary. The
interested in being placed on a mailing | 5?;‘2?3"1'6482 4022:;%26;3;%13329' intended effect of this proposal is to

list for future NPRM's should also 1963 Comp., p. 369; 49 U.S.C. 106(g); 14 CFR  Provide adequate controlled airspace for

M
[
(
request a copy of Advisory Circular No. 17 gg. aircraft executing these SIAPs at Belle :
11-2A, which describes the apphcahon Plaine, Iowa. s
pracedure. §711 [Amended] X DATES: Comments must be received on ¢
The Proposal 2. The incorporation by reference in or before March 21, 1994, 3
i biga Ayl 14 CFR 71.1 of the Federal Aviation ADDRESSES: Send comments on the d
The FAA is considering an Administration Order 7400.9A, roposal AT Manager
amendment to part 71 of the Federal Airspace Designations and Reporting gystem Managgment Branch, ACE-530. K
Aviation Regulations (14 CFR part 71)to  Points, dated June 17, 1993, and Sy e
modify the Class D airspace as an effective September 16, 1993, is Docket No. 94-ACE-01, 601 East 12th !
xtonsion tothe Class C airspaca st El  emended as fllows: Stroet, Kansas City, Missouri 64106,
R: :::?8 ssif:l?:a{i ah o(;'rx'irs 5 f‘;l g g Paragraph 5000 Class D Airspace The official docket may be examined !
prRITeYp » - * * » in the Office of the Assistant Chief B
(S {{5 ::rgl;exrt ;: éilig‘i:s%‘::é%:: é::& AWP CA D El Toro MCAS, CA [Removed] Counsel for the Central Regional Office E
published as being from the surfaceto  » « 2 :t;,hz:g%";’s;ﬂ&mgs;zﬁ;obgg;wn 9
4400 feet MSL. This proposed
amendment would reptur}r: the airspace ~ Paragraph 5000b Class D Airspace Areas Fn;‘l:y : ?xceptl ged;ral holldlaysb ;
to a floor of 2500 feet MSL and a ceiling Isksr}g"”‘jd os an Extension to a Class C i gr:l“a 5 0::1 o m?% i b ]
: : urface Area examined during normal business hours
of 4400 feet. The coordinates for this = 2 = 4 - in the Office of t%m Manager, System ,
&iskpls ¢ i bhsoid co Narth e e Management Branch, Air Traffic <
atum 83. Class D airspace designat AWP CA D2 El Toro MCAS, CA [New] iy 2 ) -
as an extension to a Class C surface area g} Toro MCAS, CA Division, at the addruss shown above.

is published in paragraph 5000b of FAA (Lat. 33°40'34” N., long. 117°43'52*W.) ~[.On FURTHER INFORMATION CONTACT:

Order 7400.9A, dated June 17, 1993,and  That airspace extending upward from the < 2tey J. Randolph, Airspace

effective September 16, 1993, which is  surface to but not including 2,500 feet MSL  Lechnician, System Management

i
incorporated by reference in 14 CFR from the 5-mile radius of El Toro MCAS to Bran(;h: ACE-530c, Feder. al Aviation «
71,1?;8 FR 36%,98; July 6, 1993). The a 10-mile radius of the El Toro MCAS Admmxst'ratlon_. 601 E.Zast 12th Street, |
Class D airspace listed in the document  between the 164°(T) and the 189°(T) beerings Kansas City, Missouri 64108; telephone :
would be published subsequently in the of the El Toro MCAS and that airspace number: (816) 426-3408. ;
Ofdis extending upward from 2,500 feet MSL to 3 ,

i AR han et s and including 4,400 feet MSL from the 10- ~ SUPPLEMENTARY INFORMATION: ;

mile radius to 15-mile radius of the airport :
proposed regulation only involvesan  petween the 164°(T) and the 189°(T) bearings Comments Invited

established body of technical of the El Toro MCAS. This Class D airspace Interested parties are invited to |
regulations for which frequent and area is effective concurrently with the participate in this proposed rulemaking §
routine amendments are necessary to specific dates and times of the MCAS El Toro by submitting such written data, views, J
keep them operationally current. It, Class C airspace. or arguments as they may desire. '
therefore—(1) is not a “significant N o e IR 55 3 Comments that provide the factual basis
regulatory action” under Executive Issued in Los Angeles, California, on supporting the views and suggestions

Order 12866; (2) is not a “‘significant January 20, 1994. presented are particularly helpful in

rule”” under DOT Regulatory Policies Richard R. Lien, developing reasoned regulatory

and Procedures (44 FR 11034; February = Manager, Air Traffic Division, Western-Pacific  decisions on the proposal. Comments

26, 1979); and (3) does not warrant Region. are specifically invited on the overall

preparation of a regulatory evaluation as [FR Doc. 94-3999 Filed 2-22-94; 8:45 am] regulatory, aeronautical, economic,
the anticipated impact is so minimal. BILLING CODE 4810-13-M environmental, and energy-related
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communications should identify the
sirspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.

on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
satement is made: “Comments to
Airspace Docket No. 94-ACE-01," The
postcard will be date/time stamped and
returned to the commenter. All
rommunications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the System
Management Branch, Air Traffic
Division, at 601 East 12th Street, Kansas
City, Missouri, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.
Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, Air Traffic
Division, 601 East 12th Street, Kansas
City, Missouri 64106. Communications
must identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Belle
Plaine, lowa, extending upward from
700 feet above the surface excluding
that portion which overlies the Cedar
Rapids, lowa, Class E airspace. The
development of new SIAPs at Belle
Plaine Municipal Airport has made this
proposal necessary. The intended effect
of this proposal is to provide adequate
Class E airspace for aircraft executing
the NDB or VOR/DME-A SIAPs at Belle
Plaine Municipal Airport. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth when designated in
Conjunction with an airport are
published in Paragraph 6005 of FAA

Order 7400.8A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designation listed in
this document would be published
subsequently in the Order.

The FAA {;as determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a *'significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
roposes to amend 14 CFR part 71 as
ollows:

PART 71—[AMENDED)]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

Section 71.1 [Amended]

2, The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * L * *

ACE IA E5 Belle Plaine, IA [New)
Beile Plaine Municipal Airport, IA

(lat. 41°52°39.9” N, long. 92°17°07” W)
Belle Plaine, IA, NDB

(lat. 41°53'05.92” N, long. 92°17°03” W)
Cedar Rapids, IA, VORTAC

(lat. 41°5315.12” N, long. 91°47°08.54” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Belle Plaine Municipal Airport,

Towa, excluding that portion which overlies
the Cedar Rapids, lowa, Class E airspace.

-~ * - -

Issued in Kansas City, Missouri, on January
21, 1994,

Herman J. Lyons,

Acting Manager, Air Traffic Division, Central
Region.

{FR Doc. 944000 Filed 2-22-94; 8:45 am]
BILUING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 83-ANM-47]

Proposed Modification of Class D
Airspace; Moses Lake, WA

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
modify the Class D airspace for Grant
County Airport by excluding the
airspace overlying the Moses Lake
Municipal Airport, Washington. This
action would allow operations to and
from the Moses Lake Municipal Airport
without radio communication with the
Grant County Airport Control Tower.
DATES: Comments must be received on
or before March 26, 1994.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 93-ANM—47, 1601 Lind
Avenue S.W., Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No.
93-ANM-47, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056:
Telephone (206) 227-2535.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,

-environmental, and energy-related

aspects of the proposal.
Communications should identify the
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airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 93—
ANM-47." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
progosed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the Federal Aviation
Administration, 1601 Lind Avenue
S.W., Renton, Washington 980554056
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, 1601 Lind
Avenue SW., Renton, Washington
980554056, Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’S should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify the Class D airspace for Grant
County Airport, WA. The
reclassification of airspace which
became effective September 16, 1993,
encompassed the Moses Lake Municipal
Airport. The FAA endeavors to exclude
satellite airports located within Class D
Airspace where safety would not be
substantially compromised. This action
would avoid any adverse impact on the
Moses Lake Municipal Airport and
simplify ATC coordination
responsibilities between the primary
and the satellite airport. The coordinates
for this airspace docket are based on
North American Datum 83. Class D
designations are published in Paragraph
5000 of FAA Order 7400.9A dated June
17, 1993, and effective September 16,
1993, which is incorporated by
reference in 14 CFR 71.1 (58 FR 36298;
July 6, 1993). The Class D airspace
designation listed in this document

would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action’ under Executive
Order 12866; (2) is not a “'significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.94A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is,

amended as follows: N
Paragraph 5000 General
* * * - *

ANM WA D Moses Lake, WA [Revised]
Moses Lake, Grant County Airport, WA
(lat. 47°1228" N, long. 119°1913” W)
That airspace extending upward from the
surface to and including 3,700 feet MSL
within a 5.7-mile radius of the Grant County

' Airport, excluding that airspace within an

area bounded by a line beginning at lat.
47°11'31” N, long. 119°10°59* W., to lat,
47°09'59” N., long. 119°14'55” W., to lat.
47°07'34"°N., long. 119°14’55” W., thence
counterclockwise via a 5.7 mile radius of the
Grant County airport to beginning. This Class
D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective

date and time will thereafter be continuously
published in the Airport/Facility Directory,”
- - - * -

Issued in Seattle, Washington, on Februay
2, 1994. i
Temple H. Johnson,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 94-4004 Filed 2-22-94; 8:45 am)|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 93-ANM-42]

Proposed Amendment of Class E
Airspace; Portiand, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking,

SUMMARY: This notice proposes to
amend the Portland, Oregon, Class E
airspace. This action is necessary to
accommodate a new instrument
approach procedure at the Portland
International Airport. Airspace
reclassification, in effect as of
September 18, 1993, has discontinued
use of the term “transition area,”
replacing it with the designation *'Class
E airspace.” The airspace would be
depicted on aeronautical charts for pilot
reference,

DATES: Comiments must be received on
or before March 26, 1994,

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 93-ANM—42, 1601 Lind
Avenue SW., Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Robert Brown, ANM-535, Federal
Aviation Administration, Docket No.
93-ANM-42, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056,
Telephone: (206) 227-2535.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to

ganicipate in this proposed rulemaking

y submitting such written data. views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
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regulatory, aeronautical, economic,
gnvironmental, and energy-related
sspects of the proposal.
rommunications should identify the
sirspace docket number and be
.ubmitted in triplicate to the address
isted above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
samped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 93—
ANM—42." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
gxamination at the address listed above
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.
Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue, SW., Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on mailing list for future NPRM's
should also request a copy of Advisory
Circular No. 11-2A, which describes the
application procedure.

The Proposal

The FAA is considering an
smendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
imend the Class E airspace at Portland,
Oregon, to accommodate a new
instrument approach procedure at the
Portland, Oregon International Airport.
The area would be depicted on
aeronautical charts for pilot reference.
Airspace reclassification, in effect as of
September 16, 1993, has discontinued
use of the term “transition area,”

*piacing it with Class E airspace. The
inates for this airspace docket are
n North American Datum 83.
Class E airspace designations for
éirspace areas extending upward from
700 feet or more above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9A dated June 17,

1993, and effective September 16, 1993,
which is incorporated by reference in 14
CFR 71.1 (58 FR 36298; July 6, 1993).

Class E airspace designations for
airspace areas extending upward from
the surface of the earth are published in
Paragraph 6003 of FAA Order 7400.9A
dated June 17, 1993, and effective
September 16, 1993, which is
incorporated by reference in 17 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * - * *

ANM OR E5 Portland, OR [Revised]
Portland International Airport, OR

(lat. 45°35"19” N., long. 122°35'51” W.)
Newburg VORTAC, OR

(lat. 45°21"11""N., long. 122°58'41” W.)
Corvallis VOR/DME, OR

(lat. 44°29'58” N., long. 123°17/37” W.)
McMinnville Municipal Airport, OR

(lat. 45°11'40” N., long. 123°08'06” W.)

That airspace extending upward from 700
feet above the surface within a line beginning
at lat. 45°59'59” N., long. 123°30°04” W to
lat. 45°59'59"” N, long, 122°07'50” W; thence
via a 6.25-mile radius centered at lat.
45°54'50” N, long. 122°02'50” W clock-wise
to lat. 45°49°40” N, long. 121°58'00” W;
thence via a line to lat. 45°46'30” N, long,
122°04'00” W; south along long, 122°04’00”
W; bounded on the south by lat. 45°09'59” N,
and on the west by long. 123°30'04” W, and
within a 4.3-mile radius of the McMinnville
Municipal Airport and within 2 miles each
side of the Newburg VORTAC extending
from lat. 45°09'59” N, to 19.8 miles
southwest of the Newburg VORTAC; that
airspace extending upward from 1,200 feet
above the surface bounded on the north by
lat, 46°30°29” N, extending from 2.7 miles
offshore to V-25, and on the east by V-25,
on the south by V-536 to Corvallis VOR/
DME, thence via lat. 44°29'59” N, to a point
2.7 miles offshore, and on the west by a line
2.7 miles offshore to the point of beginning.

- * > * *

Paragraph 6003 Class E Airspace Areas
Designated as an Extension to a Class C
Surface Area

* »* ® * *

ANM OR E3 Portland, OR [Revised]
Portland International Airport, OR

(lat. 45°35"19” N., long. 122°35'51” W.)
Battleground VORTAC, WA

(lat. 45°44’52” N., long: 122°35'26” W.)
Portland VOR/DME, OR

(lat 45°35’37 N., long. 122°36'23” W.)
Laker NDB, OR

(lat. 45°3229” N., long. 122°27°44" W.)
OM

(lat. 45°37°24” N., long. 122941°48” W.)
Pearson Airpark, WA

(lat. 45°3714” N., long. 122°39'30” W,)

That airspace extending upward from the
surface within 1.8 miles each side of the
Battleground VORTAC 180° radius extending
from the 5-mile radius of Portland
International Airport to 3.1 miles south of the
VORTAC and within 2.2 miles each side of
the Portland Runway 10R ILS localizer west
course extending from the 5-mile radius of
the airport to 0.9 miles west of the OM; and
that airspace within 3.8 miles each side of
the Portland VOR/DME 055° radial extending
from the 5-mile radius of the airport to 19
miles northeast of the VOR/DME; and that
airspace within 1.8 miles north and 2.7 miles
south of the 299° bearing from the Laker
NDB, excluding that airspace west of the east
bank of the Willamette River; and excluding
the airspace within the Portland-Troutdale,
OR, Class D airspace area during the dates
and times it is effective.
* * * * *
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Issued in Seattle, Washington, on January
31, 1994.
Temple H. Johnson,
Manager, Air Traffic Division, Northwest
Mountain Region.
[FR Doc. 844005 Filed 2-22-94; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 121
[Docket No. 27532; Notice No. 84-4]
RIN 2120-AF34

Extension of Compliance Date for
Instaliation of Digital Flight Data
Recorders on Stage 2 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
change the final compliance date for
installing improved (11-parameter
digital) flight data recorders from May
26, 1994, to the next heavy maintenance
check, but no later than May 26, 1995,
in Stage 2 airplanes subject to the rules
requiring a transition to an all Stage 3
fleet. This change would allow carriers
more time to take actions nec to
retrofit Stage 2 airplanes, and would
make the flight data recorder
replacement rule more compatible with
the noise transition requirements
without having a significant impact on
safety.

DATES: Comments must be received by
March 25, 1994.

ADDRESSES: Comments on this notice
should be mailed, in triplicate to:
Federal Aviation Administration, Office
of Chief Counsel, Attention: Rules
Docket (AGC-200), Docket No. 27532,
800 Independence Avenue, Washington,
DC 20591. Comments delivered must be
marked Docket No. 27532. Comments
may be examined in room 915G
weekdays, except on Federal holidays,
between 8:30 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT: Gary
E. Davis, Project Development Branch,
AFS-240, Air Transportation Division,
Flight Standards Service, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591, telephone (202)
267-8096.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Comments relating to

the environmental, energy, federalism,
or economic impact that might result
from adopting the proposal in this
notice are also invited. Substantive
comments should be accompanied by
cost estimates. Comments should
identify the regulatory docket or notice
number and should be submitted in
triplicate to the Rules Docket address
specified above. All comments received
on or before the closing date for
comments specified will be considered
by the Administrator before taking
action on this proposed rulemaking. The
proposal contained in this notice may
be changed in light of comments
received. All comments received will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. A report summarizing each
substantive public contact with Federal
Aviation Administration (FAA)
personnel concerned with this
rulemaking will be filed in the docket.
Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a pre-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 27532.” The postcard will be
date stamped and mailed to the
commenter. ;

Availability of NPRM’s

Any gerson may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attention: Public
Inquiry Center, APA—430, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 267-3484. Communications must
identify the notice number of this
NPRM.

Persons interested in being placed on
the mailing list for future NPRM'’s
should request from the above office a
copy of Advisory Circular No. 11-24A,
Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure,

History

On March 25, 1987, the FAA
promulgated a final rule that requires
operators, by May 26, 1994, to install
improved (11-parameter digital) flight
data recorders on all airplanes type
certificated on or before September 30,
1969, and operated under part 121 of
the Federal Aviation Regulations (52 FR
9622). The final rule, § 121.343(c), was
issued in response to a recommendation
from the National Transportation Safety
Board that was based on accident/
incident files for January 1983 to
February 1986 that revealed a high

failure rate for metal foil flight
recorders. The data revealed that 37
recorders (48 percent) had one or more
malfunctioning parameters preceding
the accident or incident, preventing the
recording or readout of pertinent data,

Air Transport Association’s Petition for
Exemption

In August 1991, the Air Transport
Association (ATA) petitioned the FAA
for an exemption from §121.343(c). The
ATA stated that the compliance date for
the digital flight data recorder (DFDR)
retrofit was inappropriate when
considering the schedule for either
retrofitting airplanes with noise
abatement equipment or retiring
airplanes in order to comply with the
Stage 3 transition mandated in
September 1991 (56 FR 48628,
September 25, 1991). The FAA denied
the ATA exemption request, stating that
the Stage 3 transition rule did not
mandate the retirement of any Stage 2
airplanes. The FAA pointed out that
noise abatement equipment was
expected to be available for virtually the
entire active fleet.

In June 1992, the ATA again
requested that the FAA extend the May
26, 1994, DFDR compliance date for its
members and similarly situated
operators. In the alternative, the ATA

uested that the FAA establish a
delayed DFDR retrofit schedule that
coincided with the State 3 transition
interim compliance dates to avoid
having to install new DFDR's on
airplanes that were scheduled to be
retired. The ATA asserted that the
compliance deadline would require its
members to install DFDR's on Stage 2
airplanes that would be retired within
51/ years of the May 1994 compliance
date to remain in compliance with the
part 91 noise operating rule. The ATA
asserted that this DFDR retrofit
requirement for Stage 2 airplanes would
impose substantial costs on them with
little perceived benefit.

The ATA cited several factors in
support of its petition, including the
estimated cost of DFDR retrofit, the cost
and lead time in accomplishing the
engineering work to support the retrofit,
the impact of retiring Stage 2 airplanes
that were DFDR retrofitted, the required
review of agency rules to insure that
benefits are maximized, and the
argument that flight data recorders do
not enhance aircraft safety. The ATA
concluded that the DFDR retrofit would
no longer be viewed as cost beneficial
because of the noted events and
circumstances that have occurred since
the rule was promulgated in 1987.

A summary of the petition was
published in the Federal Register on
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August 12, 1992. Two comments were
received, both of which opposed the
petitioner’s request.

A DFDR manufacturer opposed the
exemption, citing the number of
unsolved accidents, the extended life of
commercial airplanes, and the
possibility of further expenses
associated with a delay in compliance
with §121.343(c) as its reasons for
opposing the exemption.

he National Transportation Safety
Board (NTSB) opposed the exemption
because (1) it would delay the safety
benefits to be gained by the DFDR
retrofit; (2) the need for and safety
benefits of having 11-parameter
recorders were well established; and (3)
linking the DFDR requirement to the
operating noise rules of part 91 could
result in non-complying aircraft being
flown beyond the year 2000.

On January 29, 1993, after considering
all the data presented by the ATA and
the commenters, the FAA determined -
that a grant of exemption was justified
and in the public interest. Exemption
No. 5593 permits ATA members to
operate certain Stage 2 airplanes
equipped with DFDR's that have 6
rather than 11 operational parameters.
Operation is allowed subject to certain
conditions and limitations, including
the requirement that air carriers submit
a list of their Stage 2 aircraft that will
be retired by December 31, 1998. The
terms of the exemption allow non-ATA
air carriers to apply for coverage under
the exemption if they are similarly
situated.

On June 30, 1993, the FAA amended
Exemption No. 5593 to clarify certain
conditions that were being
misinterpreted.

Air Transport Association’s Petition for
Rulemaking

On November 17, 1993, the ATA
submitted a petition for rulemaking to
amend § 121.343. The ATA states that
the previously granted exemption does
not provide the scope of relief necessary
for its members and similarly situated
air carriers, and that a change to the rule
18 necessary.

The ATA requests that § 121.343(c) be
amended to reflect the following:

1. Installation of 11-parameter DFDR’s
be required only for those airplanes that
will be in the fleet beyond December 31,
1999,

2. Installation of 11-parameter DFDR’s
in those airplanes (those that will
remain in the fleet beyond December 31,
1999, including Stage 3 airplanes)
would be accomplished on a phased
compliance schedule with the option of
retiring or retrofitting a percentage of
the operator’s fleet as follows:

After December 31, 1994, at least 25
percent of the Operator’s fleet on U.S.
operations specifications that do not
have the 11-parameter DFDR installed
must be retired or have the 11-parameter
DFDR installed;

After December 31, 1996, at least 50
percent must be retired or have the 11-
parameter DFDR installed;

After December 31, 1998, at least 75
percent must be retired or have the 11-
parameter DFDR installed;

After December 31, 1999, 100 percent
must be retired or have the 11-parameter
DFDR installed.

As justification for this proposed
change, the ATA states in its petition
that, if 10 of its operators were to
comply with the retrofit requirements of
§121.343(c) by May 28, 1994, the cost
would exceed $29 million. The ATA
petition does not specify how these
costs were computed, or what portion
applies to aircraft that would be retired.
The ATA does state that if non-ATA-
member carriers were considered, the
cost estimate would be at least double.

The ATA also states that the change
is justified by problems with the
technical requirements of DFDR
installation. The ATA notes that retrofit
instructions and parts do not yet exist
for all aircraft currently in the fleet.
These engineering specifications and
retrofit kits can cost up to $250,000 per
aircraft type to develop, require a 40-
week lead time, and must undergo FAA
approval. The petition does not give any
detail as to the number or type of
airplanes affected by these
circumstances.

The ATA also restated the
justifications presented in its original
petition for exemption, including the
variable fleet plans of carriers and the
fact that the presence of an 11-parameter
DFDR on an airplane does not make the
operation of that airplane any safer.

In January 1994, to further support its
petition, the ATA presented updated
information indicating that conditions
in the industry have changed further,
and that meeting the May 26, 1994,
compliance date would be impossible
for a significant number of Stage 2
airplanes because of changes in fleet
plans, and equipment availability and
certification difficulties. A copy of the
updated data presented by the ATA has
been placed in the docket.

The FAA has reviewed the ATA
proposal in detail and is unable to
support it for several reasons.

The FAA acknowledges that an
economic burden results from the
inconsistent timing of the Stage 3
transition rule and DFDR rule
requirements, that thee burdens affect
part 121 operators to varying extent, and

that relief is needed that is beyond the
scope of the current exemption,
However, the ATA petition seeks to
include all aircraft currently in the fleet,
whether Stage 2 or Stage 3. The noise
transition rule does not affect Stage 3
airplanes currently in the fleet; their
status has not changed since the time
the DFDR rule was adopted in 1988, and
the ATA has presented no justification
why these aircraft should be included in
ang relief. ;

urther, the ATA has repeatedly
argued that its member carriers revise
their fleet plans on a weekly basis.
However, in its petition, the ATA
proposes that aircraft that would leave
an operator’s fleet by December 31,
1999, would not have to be DFDR
retrofitted, and that those that will
remain will be phased into DFDR
compliance.

The FAA finds it difficult to reconcile
these two positions. The ATA proposal
would require every affected operator to
engage in considerable fleet planning if
it is to know in advance which aircraft
need not be retrofitted because they will
not be in the operator’s fleet after 1999.
The same would be true of any attempt
to retrofit any percentage of a fleet by
specific dates. Given the admitted
constant shifts in fleet plans, the FAA
has determined that to make full use of
a rule such as that proposed by the ATA
would require complete flexibility for
the operator and thus would make
compliance almost impossible to
monitor or establish at any given time,

Further, the ATA petition is unclear
in its starting point for individual
operator’s fleets. Given the changing
fleet plans of operators, the FAA was
unable to determine when there would
be a “count” of airplanes from which to
measure percentage compliance, or how
that percentage would be affected by
aircraft movements in and out of an
individual fleet.

However, as stated previously, the
FAA acknowledges that some relief is
needed from the combined impact of the
Stage 3 transition and DFDR retrofit
rules and the current equipment
availability problems, at least as far as
Stage 2 airplanes are concerned.
Accordingly, the FAA is proposing to
amend § 121.343(c) to provide some
relief to part 121 operators. This
proposal seeks to limit the financial
burden for DFDR installation while
recognizing that there is a safety benefit
from the installation of 11-parameter
DFDR’s. The substance of the exemption

“granted to the ATA and other

petitioning part 121 carriers would not
be affected by this proposed extension
of the compliance date; a carrier may
choose to maintain exemption coverage
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for that portion of its Stage 2 fleet listed
on the Aircraft Retirement Schedule
required by the exemption. Based on the
outcome of this rulemaking action,
however, the FAA will reexamine the
exemption to ensure its continued legal
applicability and compatibility with any
changes made to §121.343 and
determine whether the date for
submission on an Aircraft Retirement
Schedule should be amended.

The Proposed Rule

The FAA proposes to extend the
compliance date in § 121.343(c) for all
Stage 2 airplanes subject to the Stage 3
transition rule (§91.801(c)). The
proposed rule would require that the
DFDR installation be accomplished at
the next heavy maintenance check, but
in no case later than May 26, 1995. The
groposed extension would allow more

exibility in retrofit planning for those
carriers that have experienced difficulty
in obtaining engineering approval for
DFDR retrofit designs, or an inability to
obtain parts and installation services
before the May 26, 1994, compliance
date. This change may also function to
bring carriers past the first interim
compliance date of the Stage 3
transition rule, possibly eliminating the
necessity for any airplanes to be DFDR
retrofitted before they are removed from
the fleet for noise compliance purposes,
depending on the individual
circumstances of the carrier.

The proposed rule would also require
that by May 26, 1994, each carrier
submit to the FAA a list of its Stage 2
airplanes that will be covered under by
this proposed rule change, and evidence
(i.e., a binding contract) that the carrier
has ordered sufficient flight data
recorder equipment to meet the May 26,
1995 compliance date, either by aircraft
retirement or planned retrofit. This
provision is designed to ensure that
carriers take full advantage of the time
provided by the proposal extension.

The proposed relief would be of
economic significance to the industry
and is consistent with recent
recommendations from the National
Commission to Ensure a Strong
Competitive Airline Industry
(Commission), a Presidential task force
formed in April 1993 to make policy
recommendations about the financial
health and future competitiveness of the
U.S. airline and aerospace industries.

In light of the Commission
recommendations and the information
submitted, the FAA has determined that
the ATA has presented a persuasive

case concerning the changing conditions

and difficulties that carriers have
encountered in attempting to meet the
May 26, 1994, DFDR compliance date.

The FAA does not anticipate any

significant impact ‘on safety if this
proposal is adopted. Flight data
recorders, regardless of the number of
operational parameters they record,
have no direct effect on the safe
operation of an airplane. The
importance of flight data recorders lies
in their ability to reveal the status and
operational parameters of an airplane
after it is involved in an accident or
other incident. Depending on what is
revealed, such data can be used as the

basis for altering the operation or

physical characteristics of similar
airplanes. Thus, for the proposed rule to
have a negative impact, one of the
airplanes covered by it would have to be
involved in an accident in the
additional 1 year, and information
essential to the determination of cause
must be a part of one of the five
additional parameters recorded on the
upgraded DFDR but not on the currently
required six-parameter flight data
recorders.

The FAA has concluded that the
chance of these particular circumstances
occurring is remote. Further, the FAA
has sought to limit this possibility by
extending the compliance date only for
Stage 2 airplanes, some of which are
expected to leave the fleet by December
31, 1994, under the noise transition
regulations. By requiring all other
airplanes to comply with the DFDR rule
are promulgated in 1987, the FAA seeks
to maximize the benefit of DFDR
installation.

The FAA stresses that all airplanes
covered under the proposed extension
must still be equipped with one or more
approved flight data recorders that
record those parameters specified in
part 121. It is only the upgrade to 11-
parameter DFDR's that would be -
extended for a limited number of

airplanes. The FAA also stresses that the

proposed relief would have no effect on
compliance with the Stage 3 transition.
The proposed relief would not be
available for Stage 2 airplanes not
subject to the Stage 3 transition rule,
i.e., Stage 2 airplanes that weigh less
than 75,000 pounds.

The proposed rule provision that
requires DFDR installation at the time of
the next heavy maintenance check after
May 26, 1994, is the FAA’s admonition
to carriers that the agency expects DFDR
installation to be accomplished at the
earliest feasible time. A "heavy
maintenance check” is considered to be
any occasion on which the airplane is
taken out of service for 4 or more days
for maintenance; the FAA recognizes
that carriers may have different
terminology to describe this concept,
and the term “*heavy maintenance

check” as used in this proposal is not
meant to describe a specific recognized
circumstance or event.

In petitioning for an exemption from
§121.343(c), the ATA based its
argument of cost without benefit on the
regulations requiring the transition to an
all Stage 3 fleet. In granting the
requested exemption, the FAA
emphasized that the Stage 3 transition
rule does not require the retirement of
any Stage 2 airplanes. The exemption
was thus limited to those aircraft that
operators actually planned to retire
rather than retrofit to meet Stage 3 noise
levels. However, the operators indicated
that the equipment usage and retirement
plans mandated by the granted
exemption were incompatible with both
fleet planning capabilities and the less
restrictive compliance requirements of
the Stage 3 transition rule.

The FAA acknowledges that the relief
proposed here is not as broad as that
described in the ATA petition. The FAA
seeks comment from affected operators
on the extent to which this proposed
extension will relieve recent problems
experienced in DFDR retrofits of Stage
2 airplanes. The FAA specifically
requests economic data that details the
costs of compliance with the current
May 1994 compliance date and any
costs savings anticipated from the

-extension proposed here. Comments
that contain information concerning any
quantifiable impact on safety in
delaying compliance are also requested,

The FAA stresses that carriers should
not consider the extension as a period
of deferred retrofit action. The FAA
does not anticipate granting any further
relief from the DFDR requirements for
any airplanes beyond that proposed
here. The DFDR rule was promulgated
in 1987 and should have been
incorporated into fleet planning by part
121 operators. The FAA acknowledges
that circumstances such as the Stage 3
transition rules require some .
reconsideration of rule impacts, and in
light of the reported difficulties in
obtaining the necessary equipment and
support to comply with the DFDR rule,
this extension is an example of the kind
of relief that the FAA considers to be
justified. To date, no other substantial,
quantifiable data has been presented to
support further delay in compliance
with the DFDR regulation.

Paperwork Reduction Act

The information collection
requirements associated with this rule
are being submitted to the Office of
Management and Budget for approval in
accordance with 44 U.S.C. Chapter 35
under

OMB No.: New.
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Title: Certification and Operations:
Domestic, Flag, and Supplemental Air
Carriers and Commercial Operators of
Large Aircraft.

Proposed Use of Information:
Compliance enforcement.

Frequency: One time per carrier.

Burden estimate: $25 per air carrier.

Respondents: Approximately 50 part
121 air carriers with Stage 2 aircraft,

Form{s): Not applieabfe.

Average Burden hours per
respondent: %z hours.

For further information, contact: The
Information Management Division, M—
34, Office of the Secretary of
Transportation, 400 Seventh Street SW.,
Washington, DC 20590, (202) 366—4735.
Comments on the proposed information
collection requirements should be
submitted to: Office of Management and
Budget, Office of Information and
Regulatory Affairs, Washington, DC
20503, Attention: Desk Officer for
Federal Aviation Administration. It is
requested that comments sent to OMB
also be sent to the FAA rulemaking
docket for this proposed action.

Regulatory Evaluation Summary

Executive Order 12866 established the
requirement that, within the extent
permitted h[\;elaw. a Federal regulatory
action may be undertaken only if the
potential benefits to society for the
regulation outweigh the potential costs
to society. In response to this
requirement, and in accordance with
Department of Transportation policies
and procedures, the FAA has estimated
the anticipated benefits and costs of this
rulemaking action. The FAA has
delerminecgi that this proposed rule is
not a “significant rulemaking action,” as
defined by Executive Order 12866
(Regulatory Planning and Review). The
results are Summarized in this section.

The proposed rule, by extending the
compliance date by up to 1 year, would
allow for the instafiation of DFDR to
coincide with the installation of noise
suppression kits for those aircraft that
are affectad by the December 31, 1994,
noise compliance date. The current
exemption limits the relief from the
current deadline for installing DFDR on
Stage 2 airplanes that will be retired by
the end of the decade, leaving aircraft
intended for retrofitting with noise
Suppression equipment subject to the
urrent deadline of May 1994. Any
aircraft that are scheduled for retirement
by the end of the decade for which an
exemption has not been obtained would
alsc be subject to this deadline.

The potential benefits of this rule
change would be the cost savings
realized by the operataors of Stage 2
dircraft in part 121 service that plan to

retrofit these aircraft with noise
suppression equipment or have not
received an exemption for those Stage 2
aircraft they plan to retire by the end of
the decade. The proposal would afford
these operators up to an additional year
in which to instaH the required DFDR
a?uipmem. Operators that were
planning ta retrofit their aircraft with
noise suppression equipment before
May 1995 would derive the greatest cost
savings because DFDR retrofit could be
accomplished at the same time that the
aircraft was being retrofitted with noise
suppression equipment. Therefore, no
additional non-routine downtime would
be required for the upgraded DFDR
retrofit.

The amount of the patential cost
savings accruing to operators planning
to retrofit their ai prior to the
proposed May 1995 deadline was
estimated using industry data.

~ Information provided to the FAAby -

ATA members indicates that the
installation of upgraded DFDR’s could
require from 2 to 5 days of downtime -
per airplene, depending on the type of
equipment. The major passenger carriers
responding to the ATA survey estimated
the costs of this downtime from $14,000
to $26,000 per day per airplane. The
FAA forecasts that about 250 Stage 2
aircraft will be retrofitted with noise
suppression equipment over the next
1% years. Operators of these aircraft
could therefore expect cost savings of
between $10 million (based on 2 days of
downtime per aircraft and an avera
cost of $20,000 per day) and $25 million
(based on 5 days of downtime per
alrcraft and a cost of $20,000 per unit)
from this proposal. The FAA solicits
comments from the industry regarding
the cost savings expected from the
avoidance of additional downtime
solely for the purpose of retrofitting
aircraft with ulpgraded DFDR'’s.
Operators planning to retrofit their
Stage 2 airplanes with noise
suppression equipment after May 1995
would not receive as great a benefit in
terms of reduced downtime, however,
because the additional 1 year afforded
by this proposal may not be enough for
them to avoid any non-routine
downtime. Nevertheless, these operators
would be able to benefit from the
opportunity to delay incurring
installation costs for the upgraded DFDR
equipment by up to one year, the value
of wg.ich is caltulated in the following

paragraph. Available FAA data indicates
that about 490 Stage 2 aircraft would fall
in this category. The FAA solicits data
from the industry regarding the amount
of non-routine downtime that could be
avoided if the operators of these aircraft
were afforded the proposed additional

year to comply with the upgraded DFDR

uirements.

he FAA was able to estimate the
opportunity cost of capital savings that
operators could expect from being able
to delay incurring the expense of
installing upgraded DFDR equipment by
up to 1 year. Responses from a s
of its members conducted by the ATA
indicated that the installed cost of the
equipment would range from $20,000 to
$40,000. Given the expected rate of
return on capital of 7 percent that is
mandated by the Office of Management
and Budget (OMB), the FAA estimates
that the opportunity cost savings
expected to result from the proposal
would amount to about $1.03 million,
using the midpoint of the expected
range of equipment installation costs
(.07 x $30,000 x 490 aircraft). The FAA
solicits comments from part 121 air
carriers regarding the expected impact
of the proposed regulatory relief on their
costs of compliance, including the
number of airplanes to which this relief

- would apply. Information pertaining to

the scheduling of these retrofits would
also be useful in calculating the cost
savings,

A number of operators that plan to
retire their Stage 2 aircraft over the next
5 years have not taken advantage of the
previously granted exemption from the
upgraded DFDR requirement. Those
operators of aircraft that plan to remove
from service some airplanes by the
December 31, 1994 noise transition
complianca deadline and that are not
using the exemption could also benefit
from this proposal. Extension of the
DFDR deadline would allow them to
forego installing upgraded DFDR
equipment on somse aircraft that would
otherwise be retired within 7 months of
the installation.

The proposed rule change would
impose only a minimal cost on society
in the form of a reduction in safety
because of the extremely low probability
that one of the 740 airplanes potentially
affected by this rule will have an
accident (which would not be prevented
by the new 11-parameter DFDR) during
the additional 1 year. Moreover, if there
were an accident involving these Stage
2 airplanes, the causes of such an
accident would have to be determinable
only with the additional data provided
by an upgraded DFDR. For a safety
benefit to be realized, this information
would have to be used in rulemaking or
some other agency action that woul
prevent a second future accident with a
chain of causation closely resembling
that of the first accident. The resulting
probability of these two hypothetical -
accidents actually occurring, assuming

the proposal goes into effect, is
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considerably less than the already
remote possibility that one of the 740
affected aircraft would have a serious
accident over this time frame. The FAA
calls for comments on the extent of the
potential reduction in safety that could
result from this proposal.

The proposal would also require that
each air carrier submit to the FAA
documentation listing those Stage 2
aircraft scheduled for retrofit as well as
evidence that it has ordered a sufficient
number of flight data recorders to meet
the May 26, 1995, compliance date for
all aircraft on the list. The FAA has
estimated that this paperwork
information requirement would cost
each affected air carrier about $25. The
total cost of this provision would
therefore not appreciably alter the
overall balance between the costs and
benefits of the proposed rule.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily burdened by government
regulations. The RFA requires agencies
to review rules that may have a
“significant economic impact on a
substantial number of small entities.”
The proposed rule is of a cost relieving
nature and would therefore afford cost
savings to individual part 121 operators.

Unger FAA Order 2100.14A, the
criterion for a “'substantial impact” is a
number that is not less than 11 and that
15 more than one third of the small
entities subject to the rule. For operators
of aircraft for hire, a small operator is
one that owns, but does necessarily
operate, nine or fewer aircraft, This
proposal would mainly affect part 121
scheduled operators, although some
unscheduled operators could be affected
as well. The FAA's criterion for a
“significant impact” is $116,300 or
more per year for a scheduled operator
whose entire fleet has a seating capacity
of 60 seats or more, $65,000 for a
scheduled operator with a fleet
including smaller aircraft, and $4,600 or
more for an unscheduled operator.

The extent of the annualized cost
savings per aircraft resulting from the
opportunity cost of capital that would
be saved (i.e., what could be earned on
alternative investments) would be
$2,100 per aircraft, based on the
assumptions used in calculating the
potential total cost savings resulting
from this factor in the previous section
(.07x$30,000). A scheduled carrier with
a fleet of smaller aircraft would
therefore need to convert well over nine
aircraft to exceed its threshold value of
$65,000, in which case it would not be

regarded as a small entity. A scheduled
carrier with a fleet of larger aircraft
would have to convert even more
aircraft to exceed its threshold of
$116,300. The threshold value for an
unscheduled operator is only $4,600,
however, as noted above. A carrier
would therefore, only have to convert
three airplanes to exceed this threshold,
using the estimate of cost savings
derived above. To make a determination
of a “significant economic impact,” the
FAA needs information pertaining to
the number of Stage 2 aircraft that small
unscheduled operators are planning to
retrofit with noise suppression
equipment. The FAA therefore requests
that affected part 121 operators provide
information pertaining to the number of
aircraft involved and the potential
reduction in compliance costs per
aircraft.

International Trade Impact Assessment

OMB directs agencies to assess the
effects of regulatory changes on
international trade. The proposed rule
will affect only U.S. air carriers because
foreign carriers are not subject to part
121. The economic analysis of the final
rule mandating that aircraft receiving an
original type certificate before
September 30, 1969, install DFDR’s
capable of recording the required
number of parameters by May 1994
concluded that there would not be any
trade impact. Therefore, the provision of
relief from the original rule in the form
of a deadline extension is not expected
to have any impact on international
trade.

Federalism Implications

The proposed rule would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12866,
it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

International Civil Aviation
Organization and Joint Aviation
Regulations

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with the Standards and
Recommended Practices of the
International Civil Aviation
Organization to the maximum extent
practicable. The FAA is not aware of
any differences that this proposal would
present if adopted. Any differences that

may be presented in comments to this
proposal, however, will be taken into
consideration.

Conclusion

For the reasons discussed in the
preamble, and based on the findings in
the Regulatory Flexibility Determination
and the International Trade Impact
Analysis, the FAA has determined that
this proposed regulation is not a
significant regulatory action under
Executive Order 12866. In addition, the
FAA certifies that this proposal, if
adopted, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. This proposal is
considered not significant under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979).

List of Subjects in 14 CFR Part 121

Air carriers, Aviation safety,
Transportation.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 121 of
the Federal Aviation Regulations as
follows:

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

1. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. app. 1354(a), 1355,
1356, 1357, 1401, 1421-1430, 1472, 1485,
and 1502; 49 U.S.C. 106(g).

2. Section 121.343 is amended by
revising the first sentence of paragraph
(c) and adding a new paragraph (1) to
read as follows:

§121.343 Flight recorders.

(c) Except as provided in paragraph (1)
of this section, no person may operate
an airplane specified in paragraph (b) of
this section unless it is equipped, before
May 26, 1994, with one or more
approved flight recorders that utilize a
digital method of recording and storing
data and a method of readily retrieving
that data from the storage medium.

* ® *
* * * * *

(1) No person may operate an airplane
specified in paragraph (b) of this section
that meets the Stage 2 noise levels of
part 36 of this chapter and is subject to
§ 91.801(c) of this chapter unless it is
equipped with one or more approved
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flight data recorders that utilize a digital
method of recording and storing data
and a method of readily retrieving that
data from the storage medium. The
information specified in paragraphs
(c)(1) through (c)(11) of this section
must be able to be determined within
the ranges, accuracies and recording
intervals specified in appendix B of this
part. In addition—

(1) This flight data recorder must be
installed at the next heavy maintenance
check after May 26, 1994, but no later
than May 26, 1995.

(2) By May 28, 1994, each carrier must
submit to the FAA documentation
listing those airplanes covered under
this paragraph and evidencs that it has
ordered a sufficient number of flight
data recorders to meset the May 26, 1995
compliance data for all ai on that
list.

(3) After May 28, 1994, any aircraft
that is modified to meet Stage 3 noise
levels must have the flight data recorder
described in paragraph (c) of this
section installed before operating under
this part.

Issued in Washington, DC, on February 17,
1994.

William J. White,

Acting Director, Flight Standards Service.
[FR Doc. 944014 Filed 2-22-94; 8:45 am]
BILLING CODE 4910-13-M

POSTAL SERVICE
39 CFR Part 111

Classlfication of Computer-Readable
Periodlcal Publications

AGENCY: Postal Servics.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Postal Service seeks
comments from interested parties
concerning the possible admissibility of
periodicals produced on electronic
media into second-class mail. This
request for comments is prompted by
the increasing usage of these electronic
media, and may lead to a change in the
requirement that second-class mail be
formed of printed sheets.

DATES: Comments must be received by
April 11, 1994,

ADDRESSES: Address all comments to
the Manager, Publications, USPS
Headquarters, 475 L’Enfant Plaza SW.,
\\‘ashington. DC 20260-2409.

FOR FURTHER INFORMATION CONTACT:

Lyn E. Seidler, (202) 268-2261.
SUPPLEMENTARY INFORMATION: The Postal
Service has noted that a number of
publications which currently have

second-class mailing privileges are also
available to subscribers in alternate
media, such as floppy diskettes and CD-
ROMs. These alternate media, even if
containing exactly the same information
that is available in the paper version of
the second-class publication, are not
currently eligible for second-class
mailing privileges because the Postal
Service has interpreted the requirement
that “second-class must be formed of
printed sheets™ to exclude this material.
(See section 200.0103 of the Domestic
Mail Classification Schedule, reprinted
in 39 CFR part 3001, subpart C,
appendix A.) While current usage of
these alternate media appears to be
limited, it is expected tgat future usage
will increase. It is also expected that
new types of information not available
in traditional second-class publications
(e.g., videos or musical accompaniment)
will become available in these alternate
media, and that new ways of presenting
and using this information may make
simple analogies to traditional second-
class publications more difficult.

The Postal Service believes it might
be useful at this time to review the
printed sheet requirement pertaining to
the mailing of second-class publications
and other aspects of the classification of
non-print media. Commenters should
keep in mind that the other
requirements for second-class matter
have not been identified for
reconsideration at this time. These
requirements include that the matter
must be originated and published for
the purpose of disseminating
information of a public character or
devoted to literature, the sciences, art or
somse special industry; that it must be
issued at stated intervals no less than
four times per year; that there be limited
advertising in issues; and that there be
a list of subscribers/requesters, as
applicable.

Options available for the classification
of non-print media includse, but are not
limited to:

1. Allowing publications in non-
printed sheet formats to be mailed at
second-class rates, if they meet all other
current requirements of second class.

2. Requiring matter not on printed
sheets to be mailed at non-second class
rates, such as first-, third-, or fourth-
class mail.

3. Allowing only some material, in
highly specific formats (such as 100%
non-advertising content), to be eligible
for second-class rates.

4. Establishing an entirely new
classification (class, subclass or rate
category) to meet the service and pricing
needs of mailers of non-printed sheet
publications.

Therefore, in view of the foregoing,
the Postal Service requests from
interested parties, comments and

roposals on the following subjects:
" l.pgls:w are publicationsgon d)i?l::ette or
CD-ROM currently mailed or
distributed (e.g., via first-class mail,
third-class mail, alternate delivery
services, etc.)?

2. Should publications in non-printed
sheet formats be eligible for second-
class?

a. Would allowing formats other than
printed paper sheets maintain the
integrity of second-class?

b. Should computer diskettes and CD-
ROMs be considered “printed sheets?"”

c. If formets other than printed sheets
are to be allowed, should these formats
be limited to computer diskettes and
CD-ROMS, or should other formats be
eligible? What would these other
formats be?

d. If additional formats are to be
eligible, would the material have to
meet the other existing criteria for
second-class eligibility, such as
periodicity?

e. Shou{d second-class eligibility be
limited to media that contain
information nearly identical to the
paper-based issues already eligible for
second class? For example, should
publications containing audio or video
segments be excluded? If they are not to
be excluded, how are they to be
measured for postage computation
purposes? How much or what kind of
variance between the paper and non-
paper formats would be approHriate?

. If additional formats are allowed,
there may be an impact, either positive
or negative, on postal handling and
administrative costs, and subsequently,
rates. Therefore, should thers be
additional machinability and/or
preparation requirements for the new
formats?

8- How should the Postal Service
handle the determination and
verification of advertising percentage,
postage, weight, and other factors that
are physically measurable with printed
sheets? Given industry trends, is it
likely that publications in additional
formats will evolve in such a way as to
make both editorial and advertising
content increasingly difficult to
measure?

h. Should mixed formats be allowed
in a mailing (e.g., paper and CD-ROM)?

3. If any commenter believes that the
Postal Service should request a
recommended decision from the Postal
Rate Commission to establish a new
classification (class, subclass or rate
category) that would inchude materials
in electronic formats that may or may
not meet the current requirements for
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second-class publications, such as
periodicity or a subscriber/requester list,
the commenter is asked to also comment
on the following:

a. If a new rate category were to be
established, what are the current and
anticipated future rate and service
requirements for materials in additional
formats? For example, within how many
days of issue do they need to be
delivered locally, nationally, etc.?

b. What should be eligible for this
new classification? Should eligibility be
limited to publications, or should other
items in electronic format be included?

c. Should this classification be a new
class, subclass or rate category:

The Postal Service will evaluate the
comments and proposals received in
response to this notice and issue a
notice of proposed rulemaking if it
determines that such action is
appropriate.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 94-3920 Filed 2-22-94; 8:45 am]
BILLUING CODE 7710-12-M

POSTAL RATE COMMISSION

39 CFR Part 3001

[Docket No. RM91-1]

RIN 3209-AA04, 3209-AA15 and 3211-AA00
Rules of Practice and Procedure

AGENCY: Postal Rate Commission.

ACTION: Notice of proposed rulemaking;
public comment period.

SUMMARY: This serves as notice of, and

a request for, comments on proposed
changes to the Commission’s rules of
practice and procedure that the
Commission is considering for adoption.
The proposed rules evolved out of the
Commission’s Docket RM91-1
proceeding. Participants to that
proceeding developed specific
proposals for improvements to the
Commission’s rules of practice.
Adoption of these proposed rules is
expected to enhance the efficiency of
Commission proceedings and ease the
burdens on participants in Commission
proceedings.

DATES: Written comments responding to
this document must be submitted on or
before April 4, 1994.

ADDRESSES: Comments should be sent to
Charles L. Clapp, Secretary of the
Commission, Suite 300, 1333 H Street
NW., Washington, DC 20268-0001
(telephone: 202/789-6840).

FOR FURTHER INFORMATION CONTACT:
Stephen Sharfman, Legal Advisor,

Postal Rate Commission, Suite 300,
1333 H Street NW., Washington, DC
20268-0001 (telephone: 202/789-6820).

SUPPLEMENTARY INFORMATION: The
Commission’s Office of the Consumer
Advocate (OCA) has filed a motion
requesting that the Commission
consider a Stipulation and Agreement
on proposed changes to the
Commission's rules of practice and
procedure, All documents relating to the
RM91-1 proceeding are available for
public inspection at the Commission's H
Street offices.

The proposed rule changes resolve
some, but not all, of the outstanding
issues in this proceeding. Fifteen
participants support proposed changes
to the.Commission's Rules of Practice
and Procedure, 39 CFR 3001, which
would alter the service requirements
applicable to requests for written
discovery and the answers thereto;
restrict transcript corrections to
material, substantive errors; require
limited participators to respond to
discovery requests specifically directed
to testimony they sponsor; alter
production specifications relating to
margins, line spacing and choice of
typeface; and allow a ten-day grace
period for filing signature pages to
interrogatory responses under specified
conditions. Additionally, nine
participants support adding a new rule
10(d), 39 CFR 3001.10(d), which would
require that certain documents be filed
in electronic form (on diskettes) within
five working days of their being
formally filed in hard copy. Adoption of
these proposed rules is expected to
enhance the efficiency of Commission
proceedings and ease the burdens on
participants in Commission
proceedings.

Punctuation within the attachment to
the Stipulation and Agreement might be
interpreted to propose elimination of
certain provisions not discussed in the
motion. It is the understanding of the
Commission that there was no intent to
propose changes other than those
explained in the proposed Stipulation
and Agreement. To avoid any possible
misunderstandings, the full text of
affected subsections, as they would
appear if the changes proposed herein
were adopted, are set forth below.
Additionally, to improve clarity, an
article has been added to the next to last
sentence in Rule 26(c), 38 CFR
3001.26(c).

One of the signatories to the
Stipulation and Agreement, McGraw-
Hill, Inc., also filed a comment noting
that the language describing the service
requirements of discovery questions and
objections differed from the language in

the rules applicable to service
requirements for discovery answers and
compelled answers. Compare for
example proposed rule 25 (a)(c), with
rule 25(b)(d). The comment indicates
that parties to the Stipulation intended
that the rules for service of discovery
requests, answers, objections, and
compelled answers be identical.
Conforming adjustments have not been
proposed at this time to allow interested
persons to comment on the specific
language submitted in the Stipulation.
Absent comments in opposition
submitted in response to this notice,
conforming changes would be made in
the final rule to reflect that, for
documents described in rules 25, 26,
and 27, special requests for service will
be honored; and the final sentence in
proposed rule 12(b), 39 CFR 3001,12(b)
would be changed to read as follows:

Special requests for service are used for
obtaining service of discovery requests and
answers, and any objections and compelled
answers related thereto. Participants may
serve special requests for service on any
other participant requesting service of
discovery requests directed to specified
witnesses or participants; or answers
provided by specified witnesses or that
participant.

Regulatory Evaluation

It has been determined pursuant to 5
U.S.C. 605(b) that these rules will not
have a significant impact on a
substantial number of small entities
under the terms of the Regulatory
Flexibility Act, 5 U.S.C. 501 et seq. It
has also been determined that these
rules do not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment pursuant to
Executive Order 12612. These rules do
not contain any information collection
requirements as defined in the
Paperwork Reduction Act, 44 U.S.C.
3502(4), and consequently the review
provisions of 44 U.S.C. 3507 and the
implementing regulations in 5 CFR part
1320 do not apply.

List of Subjects in 39 CFR Part 3001

Administrative practice and
procedure, Postal Service.

For the reasons set out in the
preamble, 39 CFR part 3001 is proposed
to be amended as follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

- 1. The authority citation for 39 CFR
part 3001 continues to read as follows:
Authority: 39 U.S.C. 404(b), 3603, 3622~
3624, 3661, 84 Stat. 759-762, 764, 90 Stat.
1303; (5 U.S.C. 553), 80 Stat. 383. 3
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Subpart A—Rules of General
Applicability

2. Section 3001.10 would be amended
by revising garagraph (a) and by adding
paragraph (d) to read as follows:

§3001.10 Form and number of copies of
documents.

(a) Production. If not printed,
documents filed with the Commission
shall be produced on paper of letter
size, 8 to 8%z inches wide by 10 to 11
inches long, with left- and right-hand
margins not less than 1 inch and other
margins not less than 0.75 inches,
except tables, charts or special
documents attached thereto may be
larger if required, provided that they are
folded to the size of the document to
which they are attached. The
impression shall be on only one side of
the paper unless there are more than ten
pages. The text shall be not less than
one and one-half spaced except that
footnotes and quotations may be single
spaced. Any typeface not smaller than
12 pt may be used. If the document is
bound, it shall be bound on the left side.
Copies of documents for filing and
service may be reproduced by any
duplicating process that produces clear
and legible copies.

(d) Electronic filings. (1) All
testimony, exhibits, workpapers, library
references, briefs and reply briefs which
have been prepared on a computer or
word processor shall be filed as
diskettes (or otherwise electronically
transmitted to the Commission} within
five business days of the initial filing of
the hard copy.

(2) Diskettes filed pursuant to
paragraph (d)(1) of this section may be
provided in any widely-used format.
The preferred formats are IBM-PC
compatible diskettes in Word Perfect,
Microsoft Word, ASCII text, Lotus (DOS
3.0 or later version), or DIF format. If
these formats are not used to produce
the initial hard copy, diskettes will be
accepted in any format actually used.
Documents which have been generated
on a mainframe or minicomputer, for
example, shall be converted to diskettes,
if possible. In such cases as these, where
a file translation program must be used
to produce a PC-compatible diskette,
reasonable conversion programs will
satisfy the requirements of this section.
If a party has generated hard copy of
documents subject to this section on a
computer other than a personal
computer and lacks the capability of
producing a PC-compatible diskette, the
party must arrange for other means of
conveying the information
electronically. Recommended

alternatives to the filing of diskettes are
transmission by modem or providing
the information on magnetic tape,

(3) If documents are not prepared
using electronic media, diskettes need
not be created and filed. A party that
generates documents subject to this
section using non-electronic means is to
file an affidavit or declaration so stating
within five business days of the initial
filing of the hard copy. The declaration
or affidavit may be the statement of a
witness, counsel or an official
representative of the participant. Such
an affidavit or declaration need be filed
only once during the course of a
proceeding, within five business days of
the filing of the first document subject
to this section.

(4) The Commission intends to file
within five business days of their initial
issuance in hard copy form diskettes of
all documents issued by the
Commission or the Presiding Officer.
This includes Presiding Officer’s
rulings, Commission orders, notices of
inquiry and other notices and

-Commission opinions and
recommended decisions.

{5) Any changes or revisions to
electronically-filed documents shall be
filed on updated diskettes. The updated
diskettes are to be filed within five
business days of the initial filing of the
hard copy of the revisions.

3. Section 3001.12 would be amended
by revising paragraph (b) to read as
follows:

§3001.12 Service of documents.

(b) Service by the parties. Every
document filed by any person with the
Commission in a proceeding shall be
served by the person filing such
document upon the participants in the
proceeding individually or by such
groups as may be directed by the
Commission or presiding officer except
for discovery requests as governed by
§§ 3001.25 to 3001.27. Special requests
relating to discovery must be served
individually upon the party conducting
discovery and state the witness who is
the subject of the special request.

4. Section 3001.20a would be
amended by revising paragraph (c) to
read as follows:

§3001.20a Limited participation by
persons not parties.

* * " * ~

(c) Scope of participation. Subject to
the provisions of § 3001.30(f), limited
participators may present evidence
which is relevant to the issues involved
in the proceeding and their testimony
shall be subject to cross-examination on

the same terms applicable to that of
formal participants. Limited
participants may file briefs or proposed
findings pursuant to §§ 3001.34 and
3001.35, and within 15 days after the
release of an intermediate decision, or
such other time as may be fixed by the
Commission, they may file a written
statement of their position on the issues.
The Commission or the presiding officer
may require limited participators having
substantially like interests and positions
to join together for any or all of the
above purposes. Limited participators
are not required to respond to discovery
requests under § 3001.25 through
§ 3001.28 except to the extent that those
requests are directed specifically to
testimony which the limited
participators provided in the
proceeding; however, limited
participators, particularly those making
contentions under 39 U.S.C. 3622(b)(4),
are advised that failure to provide
relevant and material information in
support of their claims will be taken
into account in determining the weight
to be placed on their evidence and
arguments,

4. Section 3001.25 would be amended
by revising paragraphs (a), (b), and (c) to
read as follows:

§3001.25 Interrogatories for purpose of
discovery.

(a) Service and contents. In the
interest of expedition and limited to
information which appears reasonably
calculated to lead to the discovery of
admissible evidence, any participant
may serve upon any other participant in
a proceeding written interrogatories
requesting nonprivileged information
relevant to the subject matter in such
proceeding, to be answered by the
participant served, who shall furnish
such information as is available to the
participant. A participant through
interrogatories may require any other
participant to identify each person
whom the other participant expects to
call as a witness at the g:an'ng and to
state the subject matter on which the
witness is expected to testify. The
participant serving the interrogatories
shall file a copy thereof with the
Secretary pursuant to § 3001.9 and shall
serve a copy upon the Postal Service.
Special requests for service by other
participants shall be honored.

(b) Answers. Each interrogatory shall
be answered separately and fully in
writing, unless it is objected to, in
which event the reasons for objection
shall be stated in the manner prescribed
by paragraph (c) of this section. The
party responding to the interrogatories
shall serve the answers on the party
who served the interrogatories within 20
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days of the service of the interrogatories
or within such other period as may be
fixed by the presiding officer, but before
the conclusion of the hearing. The
answers are to be signed by the person
making them. If the person responding
to the interrogatory is unavailable to
sign the answer when filed, a signature
page must be filed within ten days
thereafter with the Commission, but
need not be served on participants,
Copies of the answers to interrogatories
shall be filed with the Secretary
pursuant to § 3001.9 and shall be served
upon other participants who request
them.

(c) Objections. In the interest of
expedition, the bases for objection shall
be clearly and fully stated. If objection
is made to part of an interrogatory, the
part shall be sYeciﬁed. A participant
claiming privilege shall identify the
specific evidentiary privilege asserted
and state the reasons for its
applicability. A participant claiming
undue burden shall state with
particularity the effort which would be
required to answer the interrogatory,
providing estimates of cost and work
hours required, to the extent possible.
An interrogatory otherwise proper is not
necessarily objectionable because an
answer would involve an opinion or
contention that relates to fact or the
application of law to fact, but the
Commission or presiding officer may
order that such an interrogatory need
not be answered until a prehearing
conference or other later time.
Objections are to be signed by the
attorney making them. The party
objecting to interrogatories shall serve
the objections on the party who served
the interrogatories within 10 days of the
service of the interrogatories. Copies of
objections to interrogatories shall be
filed with the Secretary pursuant to
§ 3001.9 and shall be served upon the
proponent of the interrogatory and the
Postal Service. Special requests for
service by other participants shall be
honored.

6. Section 3001.26 would be amended
by revising paragraphs (a) and (c) to
read as follows:

§3001.26 Requests for production of
documents or things for purpose of
discovery.

(a) Service and contents. In the
interest of expedition and limited to
information which appears reasonably
calculated to lead to the discovery of
admissible evidence, any participant
may serve on any other participant to
the proceeding a request to produce and
permit the participant making the
request, or someone acting in his/her

behalf, to inspect and copy any
designated documents or things which
constitute or contain matters, not
privileged, which are relevant to the
subject matter involved in the
proceeding and which are in the
custody or control of the participant
upon whom the request is served. The
request shall set forth the items to be
inspected either by individual item or
category, and describe each item and
category with reasonable particularity,
and shall specify a reasonable time,
place and manner of making inspection,
The participant requesting the
production of documents or things shall
file a copy of the request with the
Secretary pursuant to § 3001.9 and shall
serve copies thereof upon the Postal
Service. Special requests for service by
other participants shall be honored.

- * * ~ *

(c) Objections. In the interest of
expedition, the bases for objection shall
be clearly and fully stated. If objection
is made to part of an item or category,
the part shall be specified. A participant
claiming privilege shall identify the
specific evidentiary privilege asserted
and state the reasons for its
applicability. A participant claiming
undue burden shall state with
particularity the effort which would be
required to answer the request,
providing estimates of cost and work
hours required, to the extent possible.
Objections are to be signed by the
attorney making them. The party
objecting to a request shall serve the
objection on the party requesting
production of documents or things,
upon the Secretary pursuant to § 3001.9
and upon the Postal Service, within 10
days of the request for production,
Special requests for service by other
participants shall be honored.

* * * - -

7. Section 3001.27 would be amended
by revising paragraphs (a) and (c) to
read as follows:

§3001.27 Requests for admissions for
purpose of discovery.

(a) Service and content. In the interest
of expedition any participant may serve
upon any other participant a written
request for the admission, for purposes
of the pending proceeding only, of any
relevant, unprivileged facts, including
the genuineness of any documents or
exhibits to be presented in the hearing.
The participant requesting the
admission shall file a copy of the
request with the Secretary pursuant to
§ 3001.9 and shall serve copies thereof
upon the Postal Service. Special

requests for service by other participants
shall be honored.

(c) Objections. In the interest of
expedition, the bases for objection shall
be clearly and fully stated. If objection
is made to part of an item, the part shall
be specified. A participant claiming
privilege shall identify the specific
evidentiary privilege asserted and state
the reasons for its applicability. A
participant claiming undue burden shall
state with particularity the effort which
would be required to answer the
request, providing estimates of cost and
work hours required to the extent
possible. Objections are to be signed by
the attorney making them. The party
objecting to requests for admissions
shall serve the objections on the party
requesting admissions, upon the
Secretary pursuant to § 3001.9 and upon
the Postal Service, within 10 days of the
request. Special requests for service by
other participants shall be honored.

8. Section 3001.30 would be amended
by adding paragraph (i) to read as
follows:

§3001.30 Hearings.
* " * * -

(i) Transcript corrections. Corrections
to the transcript of a hearing should not
be requested except to correct a material
substantive error in the transcription of
oral statements made at the hearing.

Issued by the Commission on February 15
1994. 7\ b
Charles L. Clapp,

Secretary.
[FR Doc. 94-3943 Filed 2-22-94; 8:45 am|
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MN13-1-5623; FRL-4840-8]

Approval and Promulgation of
Impiementation Plans; Minnesota

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Proposed rule.

SUMMARY: USEPA is proposing (o
approve a revision to the Minnesofa
State Implementation Plan (SIP) for new
source review in nonattainment areas,
submitted to meet longstanding
requirements as well as new
requirements imposed by the Clean Air
Act Amendments of 1990. This revision
consists of the State Rules 7005.3010
through 7005.3060, which incorporate
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by reference the new source review
requirements specified in appendix S to
title 40 Code of Federal Regulations part
51 (40 CFR part 51), “Emission Offset
Interpretive Ruling,” except for the
deletion of unacceptable exemptions
included in appendix S. Final approval
of this revision would lift the current
ban on permitting major sources and
major modifications in Minnesota
nonattainment areas,

pATES: Comments on this proposed
action must be received in writing by
March 25, 1994,

ADDRESSES: Written comments should
be sent to: William L. MacDowell, Chief,
Regulation Development Section (AE-
17J), U.S. Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the SIP revision request and
USEPA's analysis are available for
inspection at the following address: (It
is recommended that you telephone
John Summerhays at (312) 886-6067,
before visiting the Region 5 Office.) U.S.
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77,
West Jackson Boulevard, Chicago,
lllinois 60604.

FOR FURTHER INFORMATION CONTACT: John
Summerhays, Regulation Development
Section, Air Enforcement Branch, U.S.
Environmental Protection Agency,
Region 5, Chicago, Illinois 60604.

SUPPLEMENTARY INFORMATION:
L. Summary of State Submittal

Part D of title I of the Clean Air Act
sets forth SIP requirements for
nonattainment areas. Section 173 and
the various subparts of title I contain the
program requirements for the review
and issuance of permits for the
construction of major new sources and
major modifications in a nonattainment
area, Currently, Minnesota has no
approved nonattainment area permitting
program. On August 5, 1992, and
August 26, 1993, Minnesota submitted
revised new source review regulations
for the purpose of meeting these
requirements.

The statutory requirements that apply
to State regulations for new source
review in nonattainment areas are set
forth at part D of title I of the Clean Air
Act, particularly in sections 172(c)(5)
and 173, Federal regulations developed
prior to enactment of the Clean Air Act
Amendments of 1990 for nonattainment
drea new source review programs are set
forth at title 40 Code of Federal
Regulations part 51 (40 CFR part 51),
particularly 40 CFR §1.165. The Clean
Air Act Amendments of 1990 also
establish assorted new requirements, for
which preliminary guidance was

published April 16, 1992 (57 FR 13498),
and April 28, 1992 (57 FR 18070). For
example, section 189(a)(1)(A) requires
that sections 172(c)(5) and 173 be met
for fine particulate matter
nonattainment areas.

The Minnesota Pollution Control
Agency (MPCA) has submitted general
permitting regulations to USEPA on
various occasions, including January 28,
1972; May 28, 1972; January 23, 1981;
and January 7, 1985. USEPA approved
the 1972 submittals on May 31, 1972;
the 1981 submittal on May 6, 1982; and
the 1985 submittal on May 13, 1988.
However, these rules did not address
the specific requirements for permitting
new and modified major sources in
nonattainment areas. Consequently,
Minnesota has no approved
nonattainment area permitting program,
and the State continues to be subject to
a prohibition against permitting major
new sources and major modifications in
the State’s nonattainment areas, as
promulgated by USEPA on July 2, 1979
(44 FR 38583). More recent MPCA
submittals, which are the subjects of
this proposed rulemaking, were
intended to address the requirements for
nonattainment area new source
permitting and allow USEPA to lift the
permlm'ng prohibition.

MPCA has submitted SIP revisions for
meeting the permitting requirements of
part D on two previous occasions.
MPCA's first submittal was on
December 22, 1981. USEPA proposed
conditional approval of this rule in the
July 29, 1982, Federal Rtgimer {47 FR
32742). Minnesota used the plant-wide
definition of source in its rule. Before
final rulemaking could be published,
the D.C. Circuit Court ruled against the
plant-wide definition of source, This
decision was later overturned (Chevron,
U.S.A., Inc. v. NRDC, 104 S.Ct. 2778
(1984)), but USEPA never approved this
SIP revision because of other concerns.
This submittal was ultimately
withdrawn, in an August 21, 1990, letter
from the Commissioner of MPCA, and
USEPA's proposed action on this
submittal was withdrawn in the Federal
Register of November 7, 1990 (55 FR
46829).

MPCA submitted its second revision
for meeting the permitting requirements
on March 13, 1989. In February 1990,
USEPA provided MPCA with
comments, stating that the rule would
not be approved. In a February 24, 1992,
letter, Charles W. Williams,
Commissioner, MPCA, withdrew the
March 13, 1989, submittal.

The current revisions being addressed"
in this rulemaking include State
submittals of August 5, 1992, and
August 26, 1993. These submittals

include State Rules 7005.3010 through
7005.3060 (“Offset Rule”). These rules
incorporate appendix S to 40 CFR part
51 into these State rules, modified in
response to recommendations by
USEPA.

Section 173 of the Act identifies four
essential requirements that State new
source permit regulations must impose
in nonattainment areas: (1) New source
emissions must be offset by equivalent
or greater emission reductions in the
area, (2) the new source must have
lowest achievable emission rates
(LAER), (3) other sources owned by the
owner or operator of the new source
must be in compliance or on a schedule
to achieve compliance with applicable
regulations, and (4) the area must not be
subject to a finding of failure to
implement the SIP.

Incorporation of Appendix S

In general, adoption of appendix S of
40 CFR part 51 into the State's
regulations serves to impose the
requirements identified in section 173.
Part IV. A. of appendix S provides
multiple conditions for granting a
permit, including a requirement for
lowest achievable emission rates
(requirement 2 above), a requirement for
compliance of commonly owned
sources (requirement 3 above), and a
requirement for offsets (requirement 1
above). Although appendix S contains
no provision prohibiting permits in
“failure to implement” areas, USEPA
has adequate authority under section
113(a)(5) to take any necessary action to
address permits that violate this
prohibition,

Nevertheless, the adoption of
appendix S by reference as a State rule
fails to satisfy permitting requirements
under subpart I of 40 CFR part 51. In
particular, appendix S exempts certain
source types and is insufficiently clear
on some issues. A letter from USEPA
dated May 17, 1991, recommended the
following modifications:

1. The requirement for LAER must
apply to all new sources or
modifications meeting the applicability
requirements of 40 CFR 51.165.
Footnotes 4 and 5 must be deleted.

2. Requirements for offsets must be
clarified to ensure that offsets are based
on actual emissions as defined in 40
CFR 51,165(a)(3). This clarification must
also be made in Part IV, section C.
Footnote number 7 must be deleted.

3. Footnote 8, which provided an
exemption from the requirement for net
air quality benefit, must be deleted.

4. Section B of Part IV, which exempts
certain source types, must be deleted.

5. Section C, paragraph 5, which
allows “banking” of emissions offset
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credits, must either be deleted or
supplemented with approvable banking
regulations, :

innesota has made each of these
modifications to its rules. Most of these
modifications were included in the rule
revisions submitted August 5, 1992. In
addition, pursuant to communications
from USEPA subsequent to the May
1991 letter, the State made further
modifications, including deletion of the
general provisions for banking.

Relationship to Subsequent Rule
Revisions

At present, the rules in the Minnesota
SIP governing permit processing are the
Consolidated Permit Rules adopted by
the State on July 24, 1984, and approved
by USEPA on May 13, 1988 (53 FR
17033). The subject of today's
rulemaking is a supplemental rule
known as the “Offset Rule,” which
establishes the substantive requirements
for new sources in nonattainment areas.
Minnesota then adopted significant
revisions to its regulations on permit
processing on August 24, 1993, which it
submitted for SIP rulemaking on
November 23, 1993. The primary
purposes of these regulations were to
satisfy requirements in Title V of the
Clean Air Act for a State operating
permit program and to amend the new
source permitting regulations to provide
an integrated set of permitting
regulations. In developing these
regulations, the State incorporated
language intended to address various
concerns USEPA had identified with
respect to the prior permitting rules.

oday's rulemaking does not address
the approvability of the submittal of
November 23, 1993. Nevertheless, this
latter submittal is germane to this
rulemaking, insofar as these more recent
revisions assure that certain potential
problems which could have arisen
under the prior general permitting rules
will not arise. It should be noted that
the November 1993 submittal does not
amend the rules under consideration in
this action, i.e. the “Offset Rule"”
submitted by the State in August 1992
and amended in August 1993, but
instead revises the general provisions in
the Consolidated Permit Rules
concerning permit processing. The
following paragraphs identify the issues
that were of concern and how the
November 1993 submittal affects these
issues.

The first issue was provision in the
prior general permitting regulations for
expiration of permits, and a concern
that expiration of a permit could cause
the construction permit conditions to
expire. The State’s general permitting
regulations now define “Title I

conditions” te include conditions
established to satisfy new source review
requirements, and state that “{a]ny Title
I condition shall remain in effect
without regard to permit expiration or
reissuance, and shall be restated in the
reissued permit.”” Therefore, USEPA
believes that requirements imposed on
sources during new source review
clearly do not expire as a result of
permit expiration.

The second issue of concern was the
authority granted in State law for the
State agency to grant variances,
including variances from Federal
requirements. However, the revised
general permitting regulations state that:
(1) The State agency “shall not issue
variances from any Federal requirement
to obtain an air quality permit, unless
explicitly authorized to do so in writing
by [USEPA],” and (2) the State agency
“shall issue a permit * * * only if
|various conditions have been met
including that] the permit does not
reflect a variance from any federally
enforceable applicable requirement
* * =" For purposes of this action,
these provisions render the second issue
moot, insofar as the State agency no
longer has the ability to grant variances
from Federal requirements.
Nevertheless, it is appropriate to state
that USEPA believes that the statutory
provision for variances is not being
approved and that issuance of a
variance from Federal requirements
would be contrary to both State and
Federal regulations and would have no
bearing on enforcement of the
applicable requirement.

he third issue of concern was that
public notice for new source review
permits was provided for only in a

- Memorandum of Understanding (MOU)

containing several outdated references.
The revised general permitting
regulations provide public notification
procedures and a 30 day public
comment period. Minnesota has clearly
committed itself both in the MOU and
its regulations to continuing to provide
for proper opportunity for public input
into permitting decisions in accordance
with USEPA requirements.

For all three of these issues,
Minnesota has made clear through its
revised general permitting regulations
that the SIP as revised by the rule under
consideration in this action would
satisfy Federal requirements, Therefore,
USEPA believes that the three issues
discussed above are no longer
impediments to today’s proposed
conclusion that Minnesota has satisfied
nonattainment area permitting

uirements.
he fourth issue of concern was
whether Minnesota had satisfied the

requirement of 40 CFR 51.160(a) to
assure that new sources do not interfere
with attainment or maintenance of the
air quality standards. The general
permitting regulations in Minnesota’s
SIP require permits for facilities with
emissions above 25 tons per year of any
criteria pollutant except lead, or with
more than ¥z ton of lead emissions per
year. (At such a facility, any
modification would require a permit.)
The recently submitted permitting rules
raise some of these size cutoffs. In
support of the raised cutoffs, the State's
recent submittal includes a modeling
analysis to show that the revised size
cutoffs do not interfere with attainment
or maintenance. A preliminary review
indicates that this analysis adequately
supports the size cutoffs in the current
SIP. Consequently, USEPA believes that
the general permitting rules in the SIP
as supplemented by the Offset Rule
satisfy 40 CFR 51.160(a). Nevertheless,
USEPA is reserving judgment on the
acceptability of the recently raised size
cutoffs, which will be addressed in the
_context of rulemaking on the more
recent submittal.

* The fifth issue of concern pertained to
a provision in the State's Ruﬁ)e
7001.0150 authorizing the State not to
enforce “local laws, rules and plans.”
Although this provision clearly applies
to local laws and not Federal laws, this
provision is arguably ambiguous as to
whether the State is authorized not to
enforce Federal as well as local rules
and plans. The recent rule revisions did
not modify this provision. Nevertheless,
the State's intent is presumably that the
regulations only authorize
nonenforcement of relevant local laws,
local rules, and local plans. USEPA is
expressly not proposing approval of any
provision for State nonenforcement of
Federal rules or Federal plans. USEPA
solicits public comment on this element
of the ro%osed approval.

USEPA has reviewed whether the
new requirements in the Clean Air Act
Amendments of 1990 have been
satisfied. These new requirements
include an analysis of alternatives, and
a requirement for submitting
information to the RACT/BACT/LAER
Clearinghouse. The Amendments also
introduce numerous new requirements
that are not currently relevant to
Minnesota, in part because the State has
no ozone nonattainment areas. The TSD
provides a more detailed discussion of
the new requirements and how these
requirements are addressed in
Minnesota. The conclusion of this
review is that Minnesota has
satisfactorily addressed these
requirements as they currently apply in
the State. ¢



Federal Register / Vol. 59, No. 36 / Wednesday, February 23, 1994 / Proposed Rules

8581

USEPA is currently developing a rule
to implement the changes under the
Clean Air Act Amendments of 1990 in
the new source review provisions in
Parts C and D of Title I of the Act. The
Agency anticipates that the proposed
rule will be published for public
comment in the spring or summer of
1994. If USEPA has not taken final
action on Minnesota’s new source
review submittal by that time, USEPA
may generally refer to the proposed rule
as guidance regarding the approvability
of the submittal. USEPA expects to take
final action to promulgate a rule to
implement the Parts C and D changes
sometime during 1994 or 1995. Upon
promulgation of those regulations,
USEPA will review new source review
SIPs to determine whether additional
SIP revisions are necessary to satisfy the
requirements of the rule.

%ecuon 189(e) states that “control
requirements applicable * * * for major
stationary sources of PM;, shall also
apply to major stationary sources of
PM o precursors, except where the
Administrator determines that such
sources do not contribute significantly
to PMyo levels which e the
standard in the area.” On June 25, 1993
(at 58 FR 34397), USEPA proposed such
a determination of the insignificance of
particulate matter precursors in
Minnesota. If that pro; action is
finalized, section 189{e) would no
longer require new source review of
major particulate matter precursor
sources,

[l Proposed Rulemaking Action

USEPA believes that the regulations
submitted by Minnesota on August 5,
1992, and August 26, 1993, satisfy the
requirements under Part D for a new
source permitting program in
nonattainment areas. Therefors, USEPA
pnlnf)oses to apgmve thig SIP revision.

nder the rules in the SIP, permits for
nonattainment area sources that satisfy
the substantive requirements of the
Offset Rule (Rules 7005.3010 through
7005.3060) would be processed in
sccordance with permit processing
provisions in the Consolidated Permit
Rules (Rules 7001.0010 through
7001.0210 and Rules 7001.1200 through
7001.1220). Rulemaking of May 13,
1988 (53 FR 17033) approved the
Consolidated Permit Rule as satisfying
dllainment area permitting requirements
but noted that nonattainment area
permitting requirements were not met.
Today's action proposes to lift the
current ban on construction of major
lew sources and major modifications in
Minnesota nonattainment areas, and
would impose Minnesota’s
Consolidated Permit Rule and Offset

Rule as Federally enforceable
requirements for such new sources and
modifications. Subsequent rulemaking
will address the approvability of more
recent revisions o State permitting

regylations.

he rules submitted by Minnesota
were intended to address nonattainment
érea new source review requirements
and did not address visibility-related
permitting requirements specified in 40
CFR 51.307. Therefore, USEPA is
retaining the provisions of 40 CFR
52.1238, which note the absence of
approvable State regulations for

visibility protection and im
Federally promuigated
CFR 52.26 and 52.28.

Public comment is solicited on all
elements of USEPA’s proposed
rulemaking action. Written comments
received by [Insert date 30 days from
date oi’publication) will be considered
in the development of USEPA's final
rulemaking action.

Under the Regulator&»:l;h)dbﬂity Act,
5 U.S.C. 800 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. & U.S.C. 603
and 604.) Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for
profit enlm;grise& and government
entities with jurisdiction over
populations of less than 50,000,

IP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but

simply approve requirements that the
State is aYmady imposing: Therefors,
because the fedmrg‘ip approval does
not impose any new requirements, 1
certify that it does not have a significant
impact on any small entities affected.
Mareover, due to the nature of the
Federal-State relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
federal Inquiry into the economic
reasonableness of state action. The Act
farbids USEPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. USEPA, 427 U:S.
246, 25666 (S.Ct. 1976); 42 U.S.C.
7410(a){2). .

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 128686.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incarporation by reference,
Intergovernmental relations, Lead,
Particulate matter, Reporting and

the
tions of 40

recordkeeping requirements, Sulfur
oxides.
Authority: 42 U.S.C. 7401-7671q.
Dated: January 19, 1994,
David Kee,
Acting Regional Administrator.
[FR Doc. 94-4053 Filed 2-22-94; 8:45 am])
BILLING CODE 6560-50-9

40 CFR Part 180

[OPP-300320; FRL—4754-6]
RIN 2070-AC18

d-Limonene; Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that
an exemption from the requirement of a
tolerance be established for residues of
d-limonene (CAS Registry No. 5989-27-
5) when used as an inert ingredient
(solvent, fragrance) in pesticide
formulations applied to growing crops
or raw agricultural commodities after
harvest. This proposed regulation was
requested by Orange Sol, Inc.

DATES: Written comments, identified by
the document control number [OPP-
300320}, must be received on or before
March 25, 1994,

ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide » Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Rm. 1128, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA
22202.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1128 at the Virginia
address given above, from 8 am. to 4
F.m., Monday through Friday, excluding
egal holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Connie Welch, Registration
Support Branch, Registration Division
(7505W), Environmental Protection
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Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: 2800 Crystal Drive, North
Tower, Arlington, VA 22202, (703)-308-
8320,

SUPPLEMENTARY INFORMATION: Orange
Sol, Inc., 955 N. Fiesta Blvd., Ste. #1,
Gilbert, AZ 85234, submitted pesticide
petition (PP) number 3E4172, requesting
that the Administrator, pursuant to
section 408(e) of the Federal Food, Drug,
and Cosmetic Act, 21 U.S.C. 346a(e),
amend 40°CFR 180.1001(c) by
establishing an exemption from the
requirement of a tolerance for residues
of d-limonene (CAS Registry No. 5989-
27-5) when used as an inert ingredient
(solvent, fragrance) in pesticide
formulations applied to growing crops
or to raw agricultural commodities after
harvest. ;

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomacous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

The data submitted in the petition
and other relevant material have been
evaluated. As part of the EPA policy
statement on inert ingredients published
in the Federal Register of April 22, 1987
(52 FR 13305), the Agency set forth a list
of studies which would generally be
used to evaluate the risks posed by the
presence of an inert ingredient in a
pesticide formulation. Where it can be
determined that the inert ingredient will
present minimal or no risk, the Agency
generally does not need some or all of
the listed studies to rule on the
proposed tolerance or exemption from
the requirement of a tolerance for an
inert ingredient. The Agency has
decided that any data, in addition to
that described below, for d-limonene
will not need to be submitted. The
rationale for this decision is described
below:

1. d-Limonene is a naturally occurring
chemical found in high concentrations
in citrus fruits and spices.

2. d-Limonene is widely used as a
fragmnce in products such as perfumes
and soaps.

3. The probable lethal dose of 3-
limonene is estimated at 1 pint.

4. d-Limonene has been administered
orally to successfully dissolve gall
stones with no toxic effects observed
after ingesting 1 fluid ounce.

5. A battery of mutagenicity tests
conducted on d-limonene resulted in no
positive effects.

6. A teratogenicity study in which
pregnant rats were fed d-limonene (20
grams per kilogram) during gestation
days 6 to 15 yielded results “not
considered teratogenic.”

7. In a 2-year feeding study conducted
by the National Toxicology Program, no
carcinogenic activity was noted in
female rats and mice and in male mice.
Clear evidence of kidney-associated
carcinogenic activity was noted in male
rats. However, the NTP has concluded
that the male rat kidney carcinogenicity
is not predictive of mammalian
carcinogenicity. Also, the Agency’s
position regarding compounds
producing renal tubule tumors in male
rats attributable solely to chemically
induced alpha-2u-globuylin
accumulation is that these tumors will
not be used for human cancer hazard
identification and that the associated
nephropathy is not an appropriate
endpoint for determining noncancer
risks in humans.

8. d-,l-, and dl-Limone are generally
regarded as safe by the Food and Drug
Administration when used as direct
food additives (synthetic flavoring
substance, adjuvant) under 21 CFR
182.60. The results of the NTP Bioassay
did not change its GRAS status.

Based upon the above information
and review of its use, EPA has found
that, when used in accordance with
good agricultural practice, this
ingredient is useful and a tolerance is
not necessary to protect the public
health. Therefore, EPA proposes that the
exemption from the requirement of a
tolerance be established as set forth
below. Because of the low toxicity of
this chemical, the Agency will consider
expanding this exemption to include
additional uses.

Any person who has registered or
submitted an application for registration
of a pesticide under the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended, which contains this

chemical may request, within 30 days
after publication of this document in the
Federal Register, that this rulemaking
proposal be referred to an Advisory
Committee in accordance with section
408(e) of the Federal Food, Drug, and
Cosmetic Act.

Interested persons are invited to
submit written comments on the
Eergposed regulation. Comments must

r a notation indicating the document
control number, [OPP-300320]. All
written comments filed in response to
this document will be available for
public inspection in the Public
Response and Program Resources
Branch, at the Virginia address given
above, from 8 a.m. to 4 p.m., Monday
through Friday, except legal holidays.

The Office of Management and Budget
has exempted this rule from the
requirements of section 2 of Executive
Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354, 94 Stat. 1164; 5 U.S.C. 601-
612), the Administrator has determined
that regulations establishing new
tolerances or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 2, 1994.

Stephen L. Johnson,
Acting Director, Registration Division, Office

! of Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED)]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
2. Section 180.1001(c) is amended by

adding and alphabetically inserting the
inert ingredient, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.
" * * * *

(C) * * =
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Inert ingredients

d-Limonene (CAS Reg. No. 5383-27-6)

. - - - -

[FR Doc. '94-3760 Filed 2-22-94: 8:45 am}
BILLING CODE 8560-50-F

40 CFR Part 268
[SW-FRL-4841-3)

Standards for the Management of
Specific Hazardous Wastes;
Amendment to Subpart C—Recyclable
Materials Used in a Manner
Constituting Disposal; Proposed Rule
AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule and request for

comment.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is toda
proposing to amend § 266.20, which
contains provisions for conditionally
exempting hazardous waste-derived
products used in a manner constituting
disposal (i.e., applied to or placed on
land) from the Resource Conservation
and Recovery Act (RCRA) Subtitls C
regulations. Specifically, the Agency is
proposing to amend § 266.20 so that
non-encapsulated uses of slag residues
producadps from high temperature metal
recovery (HTMR) treatment of electric
arc furnace dust (EPA Hazardous Waste
No. K061), steel finishing pickle liquor
(K062), and electroplating sludges
(FO06) are not exempt from RCRA
Subtitle C regulations. This action is
being taken to partially implement a
settlement agreement entered into by
the Agency on August 13, 1993 with the
Natural Resources Defense Council
(NRDC) and Hazardous Waste
Treatment Council (HWTC). If today’s
proposed rule is finalized, non-
encapsulated uses of HTMR slags
derived from K061, K062, and F0086, as
waste-derived products placed on the
land, will be prohibited unless there is
compliance with all Subtitle C
standards applicable to land disposal.
This rule would not prohibit :
encapsulated uses of wastes that meet
§266.20 requirements. The rule also
would not prevent the disposal of
HTMR slags in a Subtitle D unit if the
residuals can meet the risk-based
exclusion levels specified in
§261.3(c)(2). The Agency is currently
dssessing and also seeks comments on
whether the necessary data are available

to establish risk-based generic exclusion
levels for HTMR slags used in non-
encapsulated manner.

DATES: EPA is requesting public
comments on today’s proposed rule and
criteria used for defining non-
encapsulated uses. Comments must be
submitted by March 25, 1994. Since the
Agency has entered into a settlement
agreement to promulgate this rule by
August 12, 1994, no extension to the
comment period will be granted.

ADDRESSES: The public must send an
original and two copies of their
comments to EPA RCRA Docket Number
F—84-SSHP-FFFFF, room 2618 (Mail
Code 5305), 401 M Street SW.,
Washington, DC 20460. The docket is
open from 9 a.m. 1o 4 p.m., Monday
through Friday, except on Federal
holidays. The public must make an
appointment to review docket materials
by calling (202) 260-8327. A maximum
of 100 pages may be copied at no cost.
Additional copies cost $0.15 per page.
FOR FURTHER INFORMATION, CONTACT: For
general information contact the RCRA
Hotline, toll free at (800) 424-9348, or
at (703) 412-9810. For specific
questions concerning this notice,
contact Narendra Chaudhari, Office of
Solid Waste (Mail Code 5304), U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
(202) 260-4787.

SUPPLEMENTARY INFORMATION:
L Background

A. Existing Regulations for Hazardous
Wastes Used in a Manner Constituting
Disposal

Currently, hazardous wastes that are
used in a manner constituting disposal
(applied to or placed on land), as well
as waste-derived products that are
produced in whole or in part from
hazardous wastes and used in a manner
constituting disposal, are not subject to
hazardous waste disposal regulations
provided the products produced meet
two conditions. First, the hazardous
wastes must undergo a chemical
reaction in the course of becoming
products so as to be inseparable
physical means (see § 268.20(h)). A
second condition for exemption is that
the waste-derived products must meet
best demonstrated available technology
(BDAT) treatment standards under the

land disposal restrictions program for
every prohibited hazardous waste that
they contain before they are placed on
land (see § 266.20(b)). Note that
hazardous waste-derived fertilizers that
utilize hazardous waste K061 as s
source of zinc are exempt from
regulation without complying with
either of these two conditions (see also
§ 266.20(b)).

The exemption in § 266.20 is used for
residuals (“slag") generated from the
treatment of hazardous waste K061
(and, to a limited extent, F006) using
high temperature metal recovery
(HTMR) processes, Section 266.20 is
aﬁ;plicab @ because the majority of this
slag is used in highway construction
materials (e.g., as road-base), and a
limited amount is also used by directly
applying it to road surfaces (i.e., as an
anti-skid or deicing agent). (See 56 FR

15020, April 12, 1991.)

On August 18, 1992 (see 57 FR
37194), the Agency finalized a generic
exclusion for nonwastewater slag
residues generated from the HTMR
treatment of several metal-bearing
hazardous wastes (K061, K062, and
F006). This rule expanded a generic
exclusion EPA originally published that
applied only to HTMR slag from K061
(see 56 FR 41164, August 19, 1991) to
include slags from F006 and K062.
These HTMR slag residues (i.e., from
K061, K062, and F006) are currently
excluded from the hazardous waste
regulations provided they meet
designated concentration levels for 13
metals, are disposed of in subtitle D
units, and exhibit no characteristics of
hazardous waste (see § 261.3(c)(2)).

The generic exclusion levels for the
metals were based on the use of the EPA
Composite Model for Landfills
(EPACML), which predicts the patential
for groundwater contamination from
wastes that are placed in a landfill. The
Agency limited the generic exclusion to
residues disposed of in a Subtitle D unit
because it could not properly evaluate
concerns over potential releases to other
media resulting from uses of the HTMR
slag as product, especially as an anti-
skid material on road surfaces. In the
original rule proposing the generic
exclusion for K061 HTMR slag (see 56
FR 15020, April 12, 1991), the Agency
solicited comment to identify other
significant routes of exposure for
product uses of the slag. The rule




8384

Federal Register / Vol. 59, No. 36 / Wednesday, February 23, 1994 / Proposed Rules

specifically sought suggestions for
methods to evaluate exposures from the
use of the slag as anti-skid material.
Although EPA received comments
concerning possible risks from road
uses, no useful data, methods, or models
were submitted to assist the Agency in
evaluating exposures from releases to
media other than groundwater.

As the ‘Agency noted in the final rule
for the initial generic exclusion for K061
residues (see 56 FR 41164, August 19,
1991), the use of HTMR residues as anti-
skid material was not prohibited,
provided the residue meets the
exemption conditions given in § 266.20.
The Agency also noted in the same
notice that it would further evaluate the
uses of K061 HTMR residues that
constitute disposal, and would consider
amendments to § 266.20 for HTMR slags
that might require further controls on
such uses.

B. Summary of Petition and Settlement
Agreement

The Natural Resources Defense
Council (NRDC) and the Hazardous
Waste Treatment Council (HWTC),
collectively *“NRDC Petitioners”, filed a
petition for review challenging EPA's
decision not to apply “generic exclusion
levels'—levels at which K061 slags are
deemed nonhazardous—to K061 slags
used as waste-derived “products” and
applied to or placed on land. The
generic exclusion levels established for
some metals in the K061 HTMR slags
are lower than the BDAT standards that
apply to K061, Therefore, while the
generic exclusion requires that the
nonhazardous K061 slag that meets
exclusion levels be disposed of in a
Subtitle D unit, K061 HTMR slag that
may exhibit metal levels above the
exclusion levels (but below BDAT) may
be used as a product in a manner
constituting disposal under the
exemption in § 266.20(b). The
petitioners pointed out the anomaly of
the slag used in an uncontrolled manner
being effectively subject to lesser
standards than slag disposed in a
controlled landfill.

On August 13, 1993, EPA entered into
a settlement agreement with NRDC
Petitioners which would address their
concerns through two separate notice-
and-comment rulemakings. EPA agreed
to propose the first rule within 6 months
of the settlement date (and issue a final
rule within 12 months) to either
establish generic exclusion levels for
“non-encapsulated” uses of K061 slags,
or effectively prohibit such uses of K061
slags on the land. EPA also agreed to
propose a second rule within 16 months
of the settlement date (and issue a final
rule within 28 months), to establish

generic exclusion levels for
encapsulated uses of K061 slags on the
land. The agreement specified that the
generic exclusion levels for K061 slags
will be based on an evaluation of the
potential risks to human health and the
environment from the use of K061 slags
as waste-derived products, taking into
account all relevant pathways of
exposure.

11. Proposed Decision

This rule proposes to prohibit non-
encapsulated uses of products derived
from hazardous HTMR slags (K061,
K062, and F006), if these products are
used in a manner constituting disposal.
The term “‘non-encapsulated” use is
being defined in this rule as a use in
which: the material is not contained,
controlled, covered, or capped in a
manner that eliminates or significantly
reduces its mobility and potential for
release into the environment. The uses
of HTMR residues on roads as anti-skid
or deicing materials are considered to be
non-encapsulated product uses.

Accordingly, the Agency is proposing
to amend the existing regulations under
§ 266.20 that conditionally exempt
hazardous waste-derived products used
in a manner constituting disposal from
RCRA Subtitle C regulations to reflect
this change. The language of § 266.20
would be revised to prohibit non-
encapsulated uses of products derived
from hazardous HTMR slags, unless
they comply with all of the applicable
Subtitle C standards (i.e., permitting,
minimum technology standards for land
disposal units, financial responsibility,
etc.). Since these requirements cannot
realistically be met by entities that
would use the HTMR slag in a non-
encapsulated fashion (i.e., entities are
unlikely to seek land disposal permits
for the placement of deicing materials
on roads), the Agency is effectively
proposing to prohibit non-encapsulated
uses of the slags.

The Agency is proposing this action
for the following reasons, First, non-
encapsulated uses of HTMR slags may
pose potential risk to human health and
the environment, and this risk may be
greater for non-encapsulated uses than
for any other disposition of the slags.
This is because the slags contain
significant total concentrations of toxic
metals of concern. For example, the
concentrations of lead in the slags are
typically in the range of 1000-2000
parts per million (ppm) and
concentrations of chromium can
approach 1000 ppm. (See data from the
BDAT Background Document for K061
slag in the RCRA public docket for
today's rule.) These slags may also
potentially leach metals at levels that

would require regulation under subtitle
C (i.e., at'levels greater than the generic
exclusion levels in § 261.3(c)(2)).

Second, non-encapsulated uses of the
slags may be viewed as uncontrolled
disposition of the material. Thus, this
may lead to many potential exposure
pathways for the waste, not just those
the Agency previously evaluated in
assessing this wastes’ hazardousness.
The major non-encapsulated use of
K061 slag is as an anti-skid material on
road surfaces. This involves spreading
the material on road surfaces during icy
or snowy conditions to provide traction
for vehicles (see comments from
Horsehead Resource Development
Company on April 12, 1991 proposal).
Although the K061-derived slag as
applied to the road surface is initially
relatively coarse, the wear caused by
vehicular traffic will break down the
slag into finer particles. These particles
may then be dispersed through
particulate releases to the air, or to
surface and ground water by run-off
during precipitation or melting ice/
snow. Some commenters were
concerned about potential exposure to
metals in the K061 slag through
inhalation of air releases and ingestion
of nearby contaminated soils, concerns
the Agency shares, Without a more
detailed assessment of the risks posed
by such non-encapsulated uses, the
Agency believes it is appropriate to
prohibit these uses at this time.

Third, these potential risks are ones
that are very difficult for the Agency to
evaluate with certainty with available
methodology, particularly given the
current lack of data the Agency has on
non-encapsulated uses of the slags and
the tight timeframe for this rule.
Because of this, some of the potential
exposure pathways, such as ingestion,
inhalation or surface water runoff
pathways, cannot be readily evaluated.
Additionally, commenters to the August
19, 1991 rulemaking did not provide
any reliable means for assessing the
risks posed by non-encapsulated uses of
these slags. (See 56 FR 41172.)

The Agency is again soliciting
information that may be used to
estimate potential risks for non-
encapsulated uses of HTMR slag and the
likely exposure pathways of greatest
concern. When used as an anti-skid
agent, HTMR materials could
accumulate on the road surface and
travel to nearby receptors. Particulates
could be inhaled by people downwind
or transported in the air and deposited
on land or water bodies. Storms can also
wash HTMR materials to the roadside.
At the edge of the road, constituents in
the slags could either travel overland to
water bodies or percolate into the




Federal Register / Vol. 59, No. 36 / Wednesday, February 23, 1994 / Proposed Rules

8585

ground and reach the groundwater.
Ingestion of contaminated soil could
occur either from the deposition of
HTMR slag particulates or from highway
run-off. The Agency requests comment
on other potentially significant exposure
pathways. L

Although there are techniques that
may be used to estimate pollutant
loadings from roads, these techniques
would have to be tailored to the
characteristics of non-encapsulated uses
of HTMR slags. The following
paragraphs describe potential
approaches to estimate the risks from
these pathways and the data or
assumptions necessary to construct
estimates of potential risks.

Airborne Particulates

With the appropriate data, the Agency
believes it is possible to estimate the
rate at which particulates become
airborne from road surfaces. Critical
parameters include the traffic volume,
the mean vehicle speed, the type of road
surface (e.g., unpaved or paved), particle
density, and particulate size. The
Agency believes that HTMR slags are
most likely to be applied as an anti-skid
agent on paved roads. Many State
transportation departments have traffic
volume estimates for most significant
roads in their jurisdiction which could
be used to estimate particulate
generation rates. The Agency does not
have adequate data regarding the
distribution of particle size in HTMR
anti-skid material or how that
distribution could change after
weathering and vehicular traffic.

Another critical parameter is the
frequency at which HTMR slags would
be applied to roads as a de-icing agent.
The Agency does not have direct
measurements of application rates of
HTMR materials as de-icing agents. In
1981, the Federal Highway
Administration (FHWA) reported that
application rates of de-icing salt ranged
from 400 to 1200 pounds per mile of
two-lane road. The Agency requests
comment on whether HTMR materials
would be applied at rates comparable to
that of de-icing salt or other compounds.

Run-off

Modeling pollutants in run-off from
road surfaces requires estimating
rainfall and run-off rates, accumulation
rates of pollutants on the road surface,
pollutant wash-off during run-off, and
constituent loading at potential
receptors. While the Agency often relies
on standard techniques to predict
rainfall and run-off (e.g., see docket for
approach used to estimate soil run-off in
USDA Handbook, No. 282, 1978),
accumulation of HTMR slags will

depend on the application rates. The
FHWA has also developed an approach
that relates pollutant accumulation with
traffic volume, Combining the FHWA
techniques and the loading rates
discussed above would yield an
estimate of total accumulation of a
constituent on a road surface. The
FHWA also has estimated pollutant
wash-off rates for various types of road
surfaces, including rural roads with
flush, unpaved shoulders. The Agency
requests comment on this approach to
estimate run-off rates and pollutant
loadings.

Once run-off reaches the side of a
road, it can either flow along natural
contours or be channeled by engineering
controls. Many roads are constructed
with catch basins, swales, or other
structures designed to control water and
sediment flow. (See docket for examples
from Chapter 11 in Highway
Engineering, by Oglesby and Hicks,
1982.) Engineered iers may
significantly retard or block the flow of
constituents of concern from reaching
receptors adjacent to the road or from
nearby water bodies. The Agency
requests comment on the prevalence
and effectiveness of these controls.

Groundwater

If HTMR Materials accumulate on a
road surface, the paving will likely
block any leaching of constituents from
the materials into the subsurface.
However, if run-off transports the
material off the road, constituents could
leach into the subsurface. The Agency
requests comments on how to estimate
the flux rate of metals from the HTMR
slag into the subsurface.

The Agency would need adequate
estimates of the above key parameters
(particulate generation, run-off, and
leaching rate), in order to apply fate and
transport models to estimate potential
concentrations at receptors. EPA also
has limited information as to where
HTMR residuals are applied as an anti-
skid agent, and what potential receptors
could be exposed. Further, were the
Agency to develop generic exclusion
levels for non-encapsulated uses, EPA
would need to ensure that these levels
would be protective in a wide range of
potential settings. Therefore, the Agency
requests data on likely receptor points
(e.g., water bodies, residences) that
would be affected by non-encapsulated
uses of HTMR slag, and what, if any,
exposure assumptions the Agency could
use to ensure an appropriate level of
protection.

The Agency's present evaluation is
that non-encapsulated uses of the slags
may pose potential risks to human
health and the environment that may

warrant control, and that the Agency
lacks the necessary information and
time for assuringgmt these non-
encapsulated uses are safe. If the
Agency were to receive sufficient data
that would allow EPA to carry out a
more complete evaluation of non-
encapsulated uses, EPA will reconsider
its present decision to effectively
prohibit non-encapsulated uses of
HTMR slag. However, EPA does not
anticipate being able to complete the
evaluation of any new data and assess
the risks posed by non-encapsulated
uses until the second rulemaking that
EPA agreed to conduct as part of the
settlement with the NRDC petitioners
(i.e., the rule to establish generic
exclusion levels for encapsulated uses
of HTMR slags).

The Agency also considered another
important factor in making the
determination to effectively prohibit
non-encapsulated uses of HTMR slags.
Information available to EPA indicates
that most HTMR slags are in fact used
in an encapsulated manner, for example
as road-base material with some form of
cover or “‘cap”, Encapsulation may
prevent dispersal of the slag through the
exposure pathways noted above. Indeed,
as the Agency noted in the August 19,
1991 rulemazing, use of these slags as
road-base may be analogous to a capped
disposal unit. (See 56 FR 41172.) In
meetings with EPA, industry
representatives indicated that non-
encapsulated uses account for a
relatively small fraction (less than 15%)
of the HTMR slag used in a manner
constituting disposal. (See
memorandum of a March 30, 1993
meeting with Horsehead Resource
Development Co., Inc. in the RCRA
public docket for today’s rule.)
Therefore, the Agency believes that
there should be adequate capacity for all
of the slag to be useg in an encapsulated
manner. An important part of the basis
for today’s proposal is the expectation
that a prohibition on non-encapsulated
uses would result in a more
environmentally acceptable means of
reuse of the material without significant
dislocations.

This proposal would thus effectively
prohibit non-encapsulated uses of
HTMR slag, whether or not the slag
meets the existing exclusion levels in
§261.3(c)(2). As noted earlier in this
proposal, the methodology EPA used to
set the generic exclusion levels was
based on potential risks posed by
releases to ground-water from HTMR
slag in a landfill setting. The existing
exclusion levels do not consider other
possible exposures (e.g., through air
releases) arising from non-encapsulated
uses.
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EPA is consequently proposing to
amend § 266.20 such that non-
encapsulated uses of HTMR slag are no
longer exempt from the Subtitle C
standards applicable to land disposal.
The Agency expects that this will have
the effect of essentially prohibiting non-
encapsulated uses of HTMR slags
derived from K061, K062, and F00S.
With this proposal, the Agency salicits
comment on possible means of
demonstrating when these non-
encapsulated uses do not pose
significant potential risks to human
health and the environment. In order to
support such a demonstration, the
Agency solicits comments on possible
generic exclusion levels for HTMR slags
used in non-encapsulated manners, and
on the basis for setting these exclusion
levels. The Agency will consider such
comments in the context of the later
rulemaking (which EPA also agreed to
conduct as part of the settlement with
the NRDC petitioners) to establish
generic exclusion levels for
encapsulated uses of HTMR slags.

I11. Reguest for Information

EPA is also taking the opportunity in
this proposal to solicit all available
information on product uses of HTMR
slag materials derived from K061, K062,
and F006, including information that
provides responses to the following
questions:

e What are the various product uses
of HTMR slags that result in placement
on the land, and the relative annual
volumes of these slags going to each
use?

e What, if any, historical data are
available with regard to the
environmental impact from product
uses of HTMR slags?

s How are slags processed and
distributed prior to use?

o What are the similarities or
differences in the physical/chemical
properties of HTMR slags and materials
that may be used as substitutes (e.g.,
blast furnace slags)?

e What, if any, toxicity tests have
been conducted with the HTMR slag
material itself (e.g., aquatic toxicity
tests), and are data from these tests
available for review?

* What requirements, if any, are
needed to ensure that the slag is not
used for prohibited uses?

IV. Limited Effect of Proposed Rule

The proposed amendment to § 266.20
would effectively prohibit non-
encapsulated uses of HTMR slags
derived from K061, K062, and F006.
Although BDAT standards provide some
measure of safety, it is the Agency’s
intent to further evaluate these uses

based on risks posed to human health
and the environment and to determine
if additional generic exclusion levels
should be proposed in the near future.
As discussed above, information
provided by representatives of the major
generator of HTMR slag indicates that
the portion of HTMR slags that are
currently being processed for non-
encapsulated product uses is relatively
small (less than 15% of the HTMR slags
that are used as waste-derived
products). Following the prohibition,
this portion of HTMR slags may be used
to produce other waste-derived products
that are still exempt under § 266.20(b).
These other uses (e.g., use as road-base
material) are encapsulated uses that
appear to present much lower risk to
human health and the environment.
There also exists a generic exclusion
under § 261.3(c)(2) that allows for the
disposal of HTMR slags in subtitle D
units. Finally, if it is not possible to
meet the conditions of the exemption or
the generic exclusion, the HTMR slags
would be subject to full regulation as
hazardous wastes.

The Agency is not changing the
notification, record-keeping and
reporting requirements contained in
existing regulations for hazardous waste
being used to produce products used in
a manner constituting disposal.

V. Effective Date
The Agency is proposing that this rule

~ be effective six months after the date of

publication of the final rule, (See RCRA
section 3010(a)). The Agency believes
that this would provide sufficient time
for affected parties to comply with the
proposed change.

VL. State Authority

A. Applicability of Rule in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. Following
authorization, EPA retains enforcement
authority under sections 3008, 3013,
and 7003 of RCRA, although suthorized
States have primary enforcement
responsibility. The standards and
requirements for authorization are
found in 40 CFR part 271.

Prior to the Hazardous and Solid
Waste Amendments (HSWA) of 1984, a
State with final authorization
administered its hazardous waste
program in lieu of EPA administering
the Federal program in that State. The
Federal requirements no longer applied
in the authorized State, and EPA could
not issue permits for any facilities that
the State was authorized to permit.

When new, more stringent Federal
requirements were promulgated or
enacted, the State was obliged to enact
equivalent authority within specified
time frames. New Federal requirements
did not take effect in an authorized State
until the State adopted the requirements
as State law.

In contrast, under RCRA section
3006(g), new requirements and
prohibitions imposed by HSWA take
effect in authorized States at the same
time that they take effect in
nonauthorized States. EPA is directed to
carry out these requirements and
prohibitions in authorized States,
including the issuance of permits, until
the State is granted authorization to do
so. While States must still adopt HSWA.-
related provisions as State law to retain
final authorization, HSWA applies in
authorized States in the interim.

B. Effect on State Authorization

EPA views today’s proposed rule as a
HSWA regulation. The proposed rule
can be viewed as part of the process of
establishing land disposal prohibitions
and treatment standards for K061, K062,
and F006 hazardous wastes. (See 56 FR
41175). The ultimate goal of the land
disposal prohibition provisions is to
establish standards, “'if any”, which
minimize short-term and long-term
threats to human health and the
environment posed by hazardous waste
land disposal. (See RCRA section
3004(m)(1)). In this case, the Agency is
uncertain what level of treatment would
assure that these threats are minimized
when HTMR slag is used in a non-
encapsulated manner, and consequently
is effectively proposing a prohibition on
this type of use. Fs:e 57 FR at 37237,
August 18, 1992, interpreting “if any”
clause in section 3004(m)(1)). Thus, as
noted above, EPA will implement
today's rule, if finalized, in authorized
States until their programs are modified
to adopt the new prohibition and the
modification is approved by EPA.

Today’s proposed rule will result in
more stringent Federal standards.
Section 271.21(e)(2) requires that States
that have final autherization must
modify their programs to reflect Federal
program changes and must subsequently
submit the'modifications to EPA for
approval.

tates with authorized RCRA
programs may already have
requirements similar to those in today’s
proposed rule. These State regulations
have not been assessed against the
Federal regulations being proposed
today to determine whether they meet
the tests for authorization, Thus, a State
is not authorized to implement these
requirements in lieu of EPA until the
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State program modifications are
approved. Of course, States with
existing standards could continue to
administer and enforce their standards
as a matter of State law. In
implementing the Federal program, EPA
will work with States under agreements
to minimize duplication of efforts. In
many cases, EPA will be able to defer

to the States in their efforts to
implement their programs rather than
take separate actions under Federal
authority,

VII. Regulatory Impact
A. Executive Order 12866

Under Executive Order 12866 (see 58
FR 51735, October 4, 1993), EPA must
determine whether the regulatory action
is “significant’ and therefore subject to
OMB review and the requirements of
the Executive Order, The order defines
“significant regulatory action' as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

tate, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency:

(3) Materially alter the budgetary
Impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12868, it has been determined
that this rule is a “‘significant regulatory
action'" because it raises novel policy
issues in terms of defining when
products used in a manner constituting
disposal should be regulated. As such,
this action was submitted to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., whenever an
Agency is required to issue a general
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
Jurisdictions). No regulatory flexibility

analysis is required, however, if the
head of the Agency certifies that the rule
will not have any impact on any small
entities.

This amendment will not have any
impact on any small entities, since the
regulated community will continue to
have other readily available options for
using and managing HTMR slags.
Therefore, pursuant to section 605(b) of
the Regulatory Flexibility Act, the
Administrator certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. This
regulation, therefore, does not require a
regulatory flexibility analysis.

C. Paperwork Reduction Act

The Agency has determined that there
are no agditional reporting, notification,
or recordkeeping provisions associated
with this proposed rule. Such

rovisions, were they included, would

submitted for approval to OMB under

the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 40 CFR Part 266

Environmental protection, Energy,
Hazardous waste, Petroleum, Recycling,
Reporting and recordkeeping
requirements,

Dated: February 15, 1994.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, 40 CFR part 266 is proposed
to be amended as follows:

PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

1. The authority citation for part 266
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924,
and 6934.

Subpart C—Recyclabie Materials Used
in a Manner Constituting Disposal

2. Section 266.20 is amended by
adding a new paragraph (c) to read as
follows:

§266.20 Applicability.
* = - * -

{c) Non-encapsulated uses of slags,
which are generated from high
temperature metals recovery (HTMR)
processing of hazardous waste K061,
K062, and F008, in a manner
constituting disposal are not covered by
the exemption in paragraph (b) of this
section and remain subject to regulation.
Non-encapsulated uses are those uses in

which the HTMR slag is not contained,
controlled, covered, or capped in a
manner that eliminates or significantly
reduces its mobility and potential for
release into the environment (e.g., uses
as anti-skid or deicing materials).

[FR Doc. 94-4052 Filed 2-22-94; 8:45 am|
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-26
RIN 3090-AF09

Removing Federal Supply Service
Schedule Ordering Instructions

AGENCY: Federal Supply Service, GSA.
ACTION: Proposed rule.

SUMMARY: This document invites written
comments on a proposed amendment to
the Federal Property Management
R:gu]ations (FPMR) that removes
Federal Supply Service (FSS) schedule
ordering instructions. FSS schedule
ordering instructions will be restated in
the form of non-regulatory principles.
GSA'’s Federal Supply Service will issue
and maintain these non-regulatory
principles in the Federal Supply Service
Program Guide. This document is issued
simultaneously with another notice that
similarly affects multiple award
schedule ordering instructions
contained in the Federal Information
Resources Management Regulations
(FIRMR).

When combined, these actions will
result in uniform set of principles that
empower Federal agencies to make
“best value™ buying decisions in a de-
monopolized environment. These
proposed changes are consistent with
the Report of the National Performance
Review (NPR), and are part of GSA's
larger plans to create a Government that
works better and costs less.

DATES: Comments are due in writing on
or before April 25, 1994.

ADDRESSES: Comments should be
addressed to Nicholas Economou, FSS
Acquisition Management Center (FCO),
Crystal Mall Building #4, room 7186,
Washington, DC 204086,

FOR FURTHER INFORMATION CONTACT:
Nicholas Economou, FSS Acquisition
Management Center (703—305-6936).

SUPPLEMENTARY INFORMATION:
A. Background

FPMR subpart 101-26.4 primarily
contains FSS schedule ordering
instructions. Over time, thess
instructions have become obsolete.
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Hence, it is no longer necessary to retain
these instructions in the FPMR.
Removing these instructions from FPMR
subpart 101-26.4 will carry out the
principles of the NPR Report by
unburdening all Federal agencies from
unnecessary regulations.

A small amount of the information
previously contained in subpart 101~
26.4 will be retained and relocated in
the FPMR: Text permitting the
procurement of printing of Standard
Form 149 by GSA; text permitting
certain fixed-price contractors and
lower tier subcontractors to purchase
security equipment from GSA sources;
and text explaining why GSA supply
distribution facilities make multiple
award schedule purchases.

B. Executive Order 12866

This rule was submitted to and
approved by the Office of Management
and Budget (OMB) in accordance with
Executive Order 12866, Regulatory
Planning and Review,

C. Regulatory Flexibility Act

This proposed rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because it only eliminates FSS schedule
ordering instructions that are obsolete
and no longer necessary, and introduces
no new procurement policies or
procedures.

D. Paperwork Reduction Act

This proposed rule does not contain
information collection requirements that
require approval of OMB under the
Paperwork Reduction Act (44 U.S.C.
3501).

List of Subjects in 41 CFR Part 101-26

Government property management.
Accordingly, 41 CFR part 101-26 is
g;oposed to be amended as set forth

low:

PART 101-26—PROCUREMENT
SOURCES AND PROGRAMS

1. The authority citation for Part 101~
26 continues to read as follows:

Authority: Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c).

Subpart 101-26.4—Purchase of tems
From Federal Supply Schedule
Contracts

"2. The heading of subpart 101-26.4,
consisting of sections 101-26.401
through 101-26.408-5, is revised to read
“Federal Supply Schedules”, and the
subpart is reserved.

Subpart 101-26.5—GSA Procurement

3. Section 101-26.406-7 is
redesignated as § 101-26.502 and
revised to read as follows:

§101-26.502 U.S. Government National

A waiver has been issued by the
Government Printing Office to GSA for
the procurement of the printing of
Standard Form 149, U.S. Government
National Credit Card.

4. Paragraph (c) of § 101-26.408—4 is
redesignated as § 101-26.503 and
revised to read as follows:

§101-26.503 Multiple award schedule
purchases made by GSA supply
distribution facilities.

GSA supply distribution facilities are
responsible for quickly and
economically providing Government
customers with frequently needed
common-use items. Stocking a variety of
commercial, high-demand items
purchased from FSS multipie award
schedules is an important way in which
GSA supply distribution facilities meet
this responsibility.

5. Section 101-26.507 is revised to
read as follows:

§101-26.507 Security equipment.

Federal agencies and other activities
authorized to purchase security
equipment through GSA sources shall
do so in accordance with provisions of
this § 101-26.507. Under section 201 of
the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 481), the
Administrator of GSA has determined
that fixed-price contractors and lower
tier subcontractors who are required to
protect and maintain custody of security
classified records and information may
purchase security equipment from GSA
sources. Delivery orders for security
equipment submitted by such
contractors and lower tier
subcontractors shall contain a statement
that the security equipment is needed
for housing Government security
classified information and that the
purchase of such equipment is required
to comply with the security provision of
a Government contract. In the event of
any inconsistency between the terms
and conditions of the delivery order and
those of the Federal Supply Schedule
contract, the latter shall govern. Security
equipment shall be used as prescribed
by the cognizant security office,

6. Section 101-26.507-3 is revised to
read as follows:

§101-26.507-3 Purchase of security
equipment from Federal Supply Schedules.

To ensure that a readily available
source exists to meet the unforeseen
demands for security equipment,
Federal Supply Schedule contracts have
been established to satisfy requirements
that are not appropriate for consolidated
procurement and do not exceed the
maximum order limitations.

Dated: December 15, 1993.
Nicholas M. Economou,

Director, FSS Acquisition Management Center
(FCO).

[FR Doc. 94-3709 Filed 2-22-94; 8:45 am]
BILLING CODE 6820-81-

41 CFR Part 201-39
RIN 3080-AF17

Amendment of FIRMR To Remove
Provisions for Using GSA
Nonmandatory Schedule Contracts for
FIP Resources

AGENCY: Information Resources
Management Service, GSA.

ACTION: Notice of proposed rulemaking,

SUMMARY: This notice invites written
comments on a proposed rule to remove
provisions for using GSA nonmandatory
multiple award schedule [MAS)
contracts from the Federal Information
Resources Management Regulation
(FIRMR). These instructions will be
issued in the form of non-regulatory
principles. Other notices will similarly
affect MAS ordering instructions
contained in the Federal Acquisition
Regulation (FAR) and Federal Property
Management Regulations (FPMR). The
non-regulatory principles will be issued
and maintained by GSA's Federal
Supply Service (FSS) and Information
Resources Management Service (IRMS)
in the Federal Supply Service Program
Guide, and the FIRMR Bulletin series
respectively, or by other similar Service
issuance,

When combined, the proposed
regulatory changes will result in a
uniform set of principles that empower
Federal agencies to make “best value”
buying decisions in a demonopolized
environment. The regulatory changes
described are consistent with the Report
of the National Performance Review and
are one part of GSA's larger plan to
create a Government that works better
and costs less.

DATES: Comments will be considered in
the final rule, but must be received on
or before April 25, 1994. r
ADDRESSES: Comments may be mailed to
GSA, Regulations Analysis Division
(KMR), 18th & F Streets, NW., room
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3224, Washington, DC 20405, Attn: Judy resources from the Federal Supply GSA nonmandatory
Steele, or delivered to that address Service MAS contracts. Schedule contract ..... 201.24.001
between 8 a.m. and 4:30 p.m. (d) Section 201-39.803 is removed to 201-39.802-3

FOR FURTHER INFORMATION CONTACT:
Judy Steele, FTS/Commercial (202) 501—
3194 (v) or (202) 5010657 (tdd).

SUPPLEMENTARY INFORMATION: (1) GSA
initiated a MAS Improvement Project in
October 1990. In addition to addressing
recurring issues of concern to GSA
customer agencies and MAS contractors,
one major objective consistent with
those concerns was to streamline and
unify the procedures for ordering
products and services provided under
the MAS program. GSA’s internal
perspectives, the rapid emergence of
electronic commerce, the
recommendations of the General
Accounting Office, and the
recommendations of the National
Performance Review were all
considered. The choices for
restructuring GSA procedures offer stark
contrast: the imposition of a rigid,
decision making regimen or the
adoption of a more flexible set of
principles which empower purchasing
agents and line managers to make “"best
value” decision in a de-monopolized
environment. GSA's own views, since
the inception of the project, have been
aligned with the adoption of a more
customer-oriented, unregulated, less
paperbound approach, that also enables
ordering officials to take advantage of
effective competition within the scope
of the MAS contracting system as well
as developing electronic ordering
capabilities. Unlike open market
purchases, GSA schedule prices are the
product of a competitive environment
where GSA negotiates or otherwise
obtains prices determined to be fair and
reasonable. Further, the nature of the
MAS system is to recognize the
variation of functions, quality, and
performance inherent in a wide variety
of commercial products. In recognition
of the foregoing, and in an attempt to
recognize the good judgment of our
customers, GSA should provide its
customers with flexible ordering
mechanisms which emulate commercial
purchasing practices. Existing ordering
rules should be streamlined and stated
in the form of principles.

(2) Explanation of the changes being
made by this issuance are shown below:

(a) Subpart 201-39.5 is removed to
delete the synopsizing requirements
related to the FIP MAS contracts.

(b) Subsection 201-39.601-2 is
removed to delete the exception to
justifying specific make and model
specifications for FIP MAS contracts.

(c) Section 201-39.801 is removed to
delete procedures for ordering FIP

delete the procedures for use of the
nonmandatory FIP MAS contracts,

(3) This rule was submitted to, and
approved by, the Office of Management
and Budget in accordance with
Executive Order 12866, Regulatory
Planning and Review.

(4) The Paperwork Reduction Act
does not apply because the FIRMR
changes do not impose recordkeeping
information collection requirements or
collection of information from offerors,
contractors, or members of the public
which require the approval of OMB
under 44 U.S.C. 3501 et seq.

List of Subjects in 41 CFR Part 201-39

Archives and records, Computer
technology, Federal information
processing resources activities,
Government procurement, Property
management, Records management, and
Telecommunications. For the reasons
set forth in the preamble, GSA is
proposing to amend 41 CFR part 201 as
follows:

PART 201-39—ACQUISITION OF
FEDERAL INFORMATION
PROCESSING (FIP) RESOURCES BY
CONTRACTING

1. The authority citation for part 201-
39 continues to read as follows:

Authority: 40 U.S.C. 486(c) and 751().

Subpart 201-39.5—{Removed]
2. Subpart 201-39.5, consisting of

sections 201-39.500 through 201-
39.501-3, is removed.

§201-39.601-2 [Removed]
3. Section 201-39.601-2 is removed
and reserved.

§201-39.801 [Removed]

4, Section 201-39.801 is removed and
reserved.

§§201-38.801-1 through 201-39.801-2
[Removed]

5. Sections 201-39.801-1 through
201-39.801-2 are removed.

§201-39.803 [Removed)
6. Section 201-39.803 is removed and
reserved.

§201-39.803-1 through 201-39.803-3
[Removed]

7. Sections 201-39.803-1 through
201-803-3 are removed.

8. The following reference in the
FIRMR Index is revised as follows:

FIRMR Index

* * * * -

- " * * -
Dated: December 14, 1993.
Francis A, McDonough,

Assistant Commissioner for Federai
Information Resources Management.

[FR Doc. 84-3708 Filed 2-22-94; 8:45 am]
BILLING CODE 6820-25-M

48 CFR Chapter 5

Reinventing Multiple Award Schedule
Ordering Procedures

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Request for comments.

SUMMARY: The General Services
Administration (GSA) plans to
deregulate, streamline and unify its
multiple award schedule (MAS)
ordering procedures. GSA establishes
MAS contracts to provide Federal
agencies a cost-effective mechanism for
ordering common use commercial
items. Two GSA organizations award
and manage MAS contracts, the Federal
Supply Service (FSS) and the
Information Resources Management
Service (IRMS). Three different
regulations contain MAS ordering
procedures; i.e., the Federal Property
Management Regulation (FPMR), the
Federal Information Resources
Management Regulation (FIRMR), and
the Federal Acquisition Regulation
(FAR).

This document invites public
comment on proposals to eliminate
MAS ordering instructions to customer
agencies from the FPMR and FIRMR.
Applicable regulations, however, will
retain pertinent solicitation provisions,
contract clauses, and those policies and
procedures that govern the Government-
contractor relationship. GSA has
initiated a case to make similar changes
to the Federal Acquisition Regulation.
In lieu of the current regulatory scheme,
GSA proposes to adopt a uniform set of
non-regulatory principles for MAS
ordering. FSS and IRMS will issue and
maintain the principles in the FSS
Program Guide and FIRMR Bulletin
series, respectively.

This document also invites public
comment on a proposal to revise the
Price Reduction Clause currently used
in MAS contracts and include it in the
General Services Administration
Acquisition Regulation (GSAR).
Additionally, GSA announces its
decision to eliminate regulatorily
prescribed mandatory use provisions

Program,

from the MAS
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When combined, the proposed

changes described in this document will

result in a uniform set of principles that
empower ordering activities to make
“best value” buying decisions in a de-
monopolized environment. The
proposed changes are consistent with
the Report on the National Performance
Review (NPR) and are one part of GSA’s
larger plan to help create a Government
that works better and costs less.

DATES: Comments are due in writing on
or before April 25, 1994.

ADDRESSES: Comments should be
addressed to Carolyn Harris, Office of
Multiple Award Schedule Program
Management, 18th and F Streets, NW.,
room 4040, Washington, DC 20405.
FOR FURTHER INFORMATION CONTACT:
Carolyn Harris, Office of Multiple
Award Schedule Program Management,
(202-501-1043).

SUPPLEMENTARY INFORMATION: GSA, the
General Accounting Office (GAO) and
the NPR have all recently examined
MAS ordering procedures and
recommended improvements. Among
other things, GAO found that Federal
agencies do not consistently comply
with existing regulations and
recommended that GSA clarify its
requirements. The NPR generally
recommended that GSA simplify its
regulations and eliminate complex
administrative requirements. After
reviewing the various
recommendations, GSA decided to
eliminate regulatorily prescribed
mandatory use provisions imposed on
other agencies. Solicitations that have a
closing date after January 13, 1994, will
reflect GSA's new position on non-
mandatory use, Existing contractual
obligations will not be affected by the
change. GSA also proposes to
“*deregulate” MAS ordering procedures
and provide agencies with non-
regulatory guidance that is simpler,
more customer-oriented, and less
paperbound than current requirements.
These principles will enable ordering
officials to take advantage of
competition within the scope of the
MAS contracting system.

Description of Changes

GSA proposes the followin§ changes:

1. Most of the existing regulatory
instructions regarding the use of MAS
and single award Federal Supply
Schedules will be deleted from the
FPMR and FIRMR.

2. GSA regulations will not require
agencies to place orders against future
MAS contracts.

3. The current requirement that an
ordering activity publicize in the
Commerce Business Daily its intent to

place an order against an MAS contract
for federal information processing (FIP)
resources valued in excess of $50,000
will be eliminated. This requirement is
the product of regulation, (i.e., order
synopsis not required by statute) for
MAS contracting, and is inconsistent
with GSA's efforts to empower its
customers, and streamline and
maximize the efficiency of the program.

4. GSA will not dictate an across-the-
board Maximum Order Limitation
(MOL) for MAS schedules. Instead,
contracting officers will establish MOL's
on a schedule-by-schedule basis.
Contracting officers will set MOL's at
levels appropriate for negotiation of
volume purchasing prices.

5. GSX will generally award MAS
contracts as indefinite-delivery,
indefinite-quantity. type contracts.
Indefinite-delivery, indefinite-quantity
type MAS contracts will normally
obligate the Government to purchase a
minimum amount during the contract
term. Contractors must deliver up to the
MOL for each delivery order they
receive.

6. The clause entitled *‘Price
Reductions' will be modified to delete
paragraph (c), “Price Reductions to
Federal Agencies”. The modified clause
will be incorporated into the GSAR.
Other MAS provisions and clauses will
be amended as necessary to reflect
revised ordering procedures.

7. GSA will streamline existing
ordering procedures and state them in
the form of guiding principles. The
resulting non-regulatory guidance will
read as follows:

a. GSA awards Multiple Award
Schedule (MAS) contracts for a variety
of commercial products and services at
prices determined to be fair and
reasonable. The administrative cost of
placing a MAS order can be
significantly lower than purchasing by
other means. Accordingly, for orders of
minimal dollar value (e.g., $10,000 or
below) ordering activities are given
wide latitude to order items at those
prices that represent the best value for
the money.

b. To reasonably ensure that a
selection meets the agency’s needs at
the lowest overall cost before placing an
MAS order of significant dollar value
(e.g., greater than $10,000) an ordering
activity should:

(1) Consider reasonably available
information about products offered
under MAS contracts; this standard is
met if the ordering activity does the
following:

« Consider products and prices
contained in any GSA MAS automated
information system; (e.g., Information
Resources Management—On-line

Schedule System, Federal Supply
Service—Automated Product Listing
Service); or

e If automated information is not
available, review at least 3 price lists.

(2) Make reasonable efforts to
compare differing functions,
performance characteristics and prices
of MAS items. The nature and degree of
such comparisons should be
commensurate with the value of the
order. The agency’s administrative costs
should be considered in making a best
value determination.

(3) Give preference to the items of
small business and/or labor surplus area
concerns by following the order of
priority in FAR 14.407-6 when two or
more items at the same delivered price
will meet an ordering activity's needs.

¢. MAS contractors will not be
required to pass on to all schedule users
a price reduction extended only to an
individual agency for a specific order.
There may be circumstances where an
ordering activity finds it advantageous
to request a price reduction, such as
where the ordering activity finds that a
schedule product is available elsewhere
at a lower price, or where the quantity
of an individual order clearly indicates
the potential for obtaining a reduced

rice,

d. Ordering activities should
document MAS ordering files in
accordance with internal agency
practices. Agencies should keep
documentation to a minimum.

Dated: December 28, 1993.

Richard H. Hopf, III,

Associate Administrator for Acquisition
Policy.

[FR Doc. 94-3706 Filed 2-22-94; 8:45 am]
BILLING CODE 6820-61-M

48 CFR Paris 538 and 552
[GSAR Notice 5-388]
RIN 3090-AF15

General Services Administration
Acquisition Regulation; Multiple Award
Schedule Price Reductions Clause

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the General Services
Administration Acquisition Regulation
(GSAR) to prescribe a Price Reductions
clause for use 'in multiple award
schedule (MAS) solicitations and
contracts. The clause is a modification
of that currently in use. The
modifications clarify the clause's
applicability, reduce contractor
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reporting requirements and eliminate
MAS price reductions based on a low
price to an individual Federal agency.
pATES: Comments are due in writing on
or before April 25, 1994.

ADDRESSES: Comments should be
addressed to the GSA Desk Officer,
room 3235, NEOB, Washington, DC
20503 and Marjorie Ashby, Office of
CSA Acquisition Policy, 18th and F
Streets, NW., room 4006, Washington,
DC 20405.

FOR FURTHER INFORMATION CONTACT:

Ida M. Ustad, Office of GSA Acquisition
Policy (202) 501-1224.

SUPPLEMENTARY INFORMATION:

A. Background

On June 14, 1993, GSA solicited
comments (58 FR 32890) on propesed
changes to the current MAS Price
Reductions clause. The proposed clause
would have eliminated certain reporting
requirements and increased the time
given contractors to notify the
Government of price reductions. Public
comments received generally supported
the changes, but felt that further changes
should be made to reduce the burden on
MAS contractors. To address these
comments GSA proposes to further
revise the clause to require that the
Government be extended price
reductions under the same terms and
with the same effective dates which the
contractor extends to commercial
customers.

The National Performance Review
recommended that line managers be
given greater flexibility to buy the same
or comparable MAS products for less. In
order to remove any disincentive to
MAS contractors offering agencies a
lower price on individual orders, GSA
proposes to eliminate paragraph (c) of
the current clause entitled “‘Price
Reductions to Federal Agencies."

B. Executive Order 12866

This rule was submitted to and
approved by the Office of Management
and Budget (OMB) in accordance with
Executive Order 12866, Regulatory
Planning and Review.

C. Regulatory Flexibility Act

An initial regulatory flexibility
analysis has been prepared and
submitted to the Acting Chief Counsel
for Advocacy of the Small Business
Administration. Copies of the initial
regulatory flexibility analysis are
available from the office identified
above. The initial regulatory flexibility
analysis indicates that the proposed rule
will affect contractors, including small
businesses, that are awarded contracts _
under GSA's MAS program.

Historically, approximately seventy
percent of MAS contractors have been
small businesses Based on the number
of MAS contracts currently in effect, it
is estimated that 4.288 small businesses
will be impacted by the new rule.

D. Paperwork Reduction Act

The Price Reductions clause is an
information collection subject to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and has been submitted to
OMSB for approval under the Act.
Comments on the information collection
requirements may be submitted to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for GSA, Washington, DC 20503, The
title of the information collection is
“GSAR 552.238-75 Price Reductions.”

The Price Reductions clause is
intended to ensure that the Government
maintains its price/discount (and/or
term and condition) advantage in
relation to the contractor’s commercial
customer(s) upon which the MAS
contract is predicated. The customer or
category of customer upon which the
award is predicated is identified at the
conclusion negotiations and reflected in
the MAS contract.

The Price Reductions clause requires
MAS contractors to notify the
contracting officer of price reductions at
the same time that commercial
customers are notified.

The Price Reductions clause is needed
to assure that the Government maintains
the relative discount position,
negotiated at the time of contract award,
throughout the term of the contract.

The estimated annual burden for the
Price Reductions clauses is 24,508
hours. This is based upon an estimated
average burden per response of 2 hours,
a frequency of 2 responses per
respondent, and an estimated number of
likely respondents of 6,127.

List of Subjects in CFR Parts 538 and
552

Government procurement.
Accordingly, it is proposed that 48
CFR parts 538 and 552 be amended as

follows:

1. The authority citation for 48 CFR
parts 538 and 552 continues to read as
follows:

Authority: 40 U.S.C. 486{c).

2. Section 538.203-71 is amended by
revising the heading and adding
paragraph (e) to read as follows:

538.203-71 Solicitation provisions and
contract clauses.
- * * * -

(e) Contracting officers shall insert the
clause at 552.238-75, Price Reductions,
in all MAS solicitations and contracts.

3. Section 538.272 is added to read as
follows:

538.272 MAS price reductions.

(a) Prior to the award of an MAS
contract, the contracting officer and the
offeror shall reach an agreement as to
the customer (or category of customer),
price lists, and discounts which will
serve as the basis of contract award. The
award document shall expressly state
the price/discount relationship between
the Government and the identified
commercial customer which is the basis
of contract award. The Price Reductions
clause is intended to maintain this
price/discount relationship {and/or term
and condition) between the Government
and the offeror’s customer or category of
customer upon which the MAS contract
was predicated, for the contract term.

(b) During the term of the contract any
changes in discount/pricing practices by
the contractor which result or will result
in a less advantageous relationship
between the Government and the
customer or category of customer upon
which the MAS contract discount/price
was predicated, shall result in a price
reduction to the Government to the
extent necessary to reflect the original
relationship.

4. Section 552.238-76 is added to
read as follows;

552.238-76 Price reductions.
As prescribed in 538.203-71(e), insert
the following clause:

Price Reductions (XXX 1994)

(a) Before award of a contract, the
Contracting Officer and the Offeror will agree
upon (1) the customer (or category of
customers) which will be the basis of award,
and (2) the Government's price or discount
relationship to the identified customer or
category of customers. This relationship shall
be maintained throughout the contract
period. Any change in the Contractor’s
commercial pricing arrangement applicable
to the identified customer or category of
customers, which disturbs this relationship,
will constitute a price reduction.

(b) During the contract period, the
Contractor shall report to the Contracting
Officer all price reductions to the
Contractor's identified customer or category
of customers upon which the contract award
was predicated. The Contractor’s report shall
include an explanation of the conditions
under which the reductions were made.

(c) A price reduction shall apply to
purchases under this contract if, after the
date negotiations conclude, the Contractor:

(1) Reduces prices (or grants any more
favorable discounts, or terms and conditions)
contained in the commercial catalog,
pricelist, schedule or other documents upon
which contract award by the Government
was predicated; or

(2) Grants special discounts to the
identified customer or category of customers,
upon which the contract award by the
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the discount/price relationship of the
Government to the identified customer or
category of customers,

(3) The price reduction shall be offered to

the Government with the same effective date,

and for the same time period as extended to
the commercial customer or category of
customers.

(d) The Contractor shall extend to the
Government, any general price reductions
(including temporary reductions) offered to

all customers (or category of customers). The

price reduction shall be offered to the
Government with the same effective date,

under the same terms and conditions, and for

the same time period as extended to
commercial customers.

(e) The Contractor may offer the
contracting officer a voluntary Government
wide price reduction at any time during the
contract period.

(f) The Contractor will notify the
Contracting Officer of any price reduction

subject to this clause as soon as possible, but

not later than 15 calendar days after its
effective date.

(g) The contract will be modified to reflect

any price reduction which becomes
applicable in accordance with this clause,

(h) This clause does not apply to price
reductions based upon: (1) firm fixed price
definite quantity contracts with specified
delivery in excess of the maximum order
limitation specified in this contract, or (2)
any sale caused by an error in quotation or
billing, provided adequate documentation is
furnished by the Contractor to the
Contracting Officer.

(End of Clause)

Dated: December 28, 1993.
Richard H. Hopf, 111,
Associate Administrator for Acquisition
Policy.
[FR Doc. 94-3707 Filed 2-22-94; 8:45 am])
BILLING CODE 6820-81-M

Government was predicated, so as to disturb

once the seasonal thresholds for

summer flounder are retained, modify
the schedule for establishing the annual
management measures, provide for an

experimental fishery to gather data,
prohibit the use of twisted mesh,
prohibit interference with any

observers, and modify the dimensions of
the fish box or tote. The intended effect
of this rule is to relieve the industry of

a regulatory restriction, use the best
available data to assess the fishery,
establish conformity with other

protect observers.

DATES: Comments on the proposed rule
must be received on or before April 11,

1994.

ADDRESSES: Comments on the proposed

rule, Amendment 6, or supporting
documents should be sent to the
Director, National Marine Fisheries
Service, Northeast Regional Office, 1
Blackburn Drive, Gloucester, MA
01930-2298. Mark the outside of the
envelope “Comments on Summer
Flounder Plan.”

Copies of Amendment 6, the
environmental assessment, and the

regulatory impact review are available

from David R. Keifer, Executive
Director, Mid-Atlantic Fishery
Management Council, room 2115
Federal Building, 300 S. New Street,
Dover, DE 19901-8790.

FOR FURTHER INFORMATION CONTACT:

Myles Raizin, Resource Policy Analyst,

508-281-9104.

SUPPLEMENTARY INFORMATION:
Background

Amendment 6 was prepared by the

Mid-Atlantic Fishery Management

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration 2

50 CFR Part 625
[Docket No. 940241-4041; 1.D. 013194A]
RIN 0648-AG00

Summer Flounder Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce,

ACTION: Proposed rule.

Council (Council) in consultation with

the Atlantic States Marine Fisheries

Commission and the New England and

South Atlantic Fishery Management

Councils. A notice of availability for the
proposed amendment was published in

the Federal Register on February 4,
1994 (59 FR 5384). Copies of the
amendment are available from the

Council upon request [see ADDRESSES].
The amendment revises management of

the summer flounder (Paralichthys
dentatus) fishery pursuant to the
Magnuson Fishery Conservation and
Management Act, as amended
(M’xgﬁnuson Act).

e management unit continues to be

SUMMARY: NMFS issues this proposed
rule to implement Amendment 6 to the
Fishery Management Plan for the
Summer Flounder Fishery (FMP). This
amendment would allow vessels with
moratorium permits to carry on board

western Atlantic Ocean from North

Carolina northward. The objectives of

the FMP as it would be amended
continue to be: (1) Reduce fishing
mortality in the summer flounder

fishery to assure that overfishing does

nets other than the minimum mesh size

regulations in the same fishing area, and

summer flounder in U.S. waters in the

not occur; (2) reduce fishing mortality
on immature summer flounder to
increase spawning stock biomass; (3)
improve the yield from the fishery; (4)
promote compatible management

- regulations between state and Federal

jurisdictions; (5) promote uniform and
effective enforcement of regulations;
and (6) minimize regulations to achieve
the management objectives stated above.

Amendment 1 to the FMP added a
definition of overfishing. Amendment 2,
which contained the large mejority of
the management measures implemented
by the current regulations, is discussed
below. Amendment 3 revised the
boundary of the exemption area in the
Northeast and increased the minimum
mesh threshold to 200 pounds during
the winter fishery from November 1 to
April 30. Amendment 4 modified the
state-specific percentage shares that
allocate the coastwide annual
commercial quota to the States.
Amendment 5 empowered States to
combine and transfer commercial quota
with the approval of the Director,
Northeast Region, NMFS (Regional
Director).

Amendment 2 to the FMP instituted
a broad spectrum of measures to stop
overfishing and to allow the stock to
rebuild. These measures are to be
revised, if necessary, each year to meet
a mortality reduction schedule. One of
these measures is a minimum mesh
requirement in the cod end of an otter
trawl net when certain amounts of
summer flounder are retained (i.e., 100
pounds or more from May through
October and 200 pounds or mors from
November through April). Since the
regulations allow only nets that meet
the minimum mesh size to be on board
once the threshold amounts of summer
flounder are retained, vessel operators
are faced with several choices. The
vessel may sail with only nets that meet
the minimum mesh requirement and
gamble on catching species of a certain
size, including summer flounder, that
are subject to capture with the
minimum mesh size. Vessel operators
may put nets with different size mesh
on board and fish for several species of
fish, including those subject to capture
with small mesh, on the same trip. To
conduct this mixed trawl fishery, vessel
operators have to discard any amount of
summer flounder that would result in
the retention of the threshold amounts
triggering the minimum mesh
requirement. If a vessel operator
pursuing a mixed trawl fishery wants to
continue fishing for summer flounder in
excess of the threshold amounts, he/she
has to return the vessel to port to offload
all nets that do not meet the minimum
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mesh requirement and return to the
fishing grounds to resume ﬁshir:F.

Certain industry members (industry)
approached the Council and claimed
that the one-mesh-on-board provision is
creating a hardship for those in the
mixed trawl fishery without the
concomitant benefits to those enforcing
the minimum mesh requirement.
Industry made a convincing case that
the minimum mesh requirement could
easily be frustrated by lining a legal size
cod end with another legal size cod end,
which could be located anywhere on
deck, or by cinching off the net above
the portion of the net with regulated
mesh, As an alternative, the industry
proposed that the one-mesh on-board
provision be replaced with the net
stowage provisions in the regulations
governing the Northeast Multispecies
fishery, in which a number of summer
flounder fishermen participate.

The Council, after hearing industry
testimony, reviewing public hearing
comments, and engaging in discussion,
decided at its December meeting to
adopt Amendment 6 and replace the
one-mesh-on-board provision with the
mesh stowage provision of the Northeast
Multispecies regulations. Amendment 6,
if approved, would allow vessel
operators to carry several nets with
different size mesh on board their
vessels and exceed the minimum mesh
seasonal thresholds, as long as all nets
that do not meet the minimum mesh
requirement are appropriately stowed
once the minimum mesh threshold
amounts of summer flounder are
retained. Once stowed, these nets
cannot be used for the remainder of the
fishing trip.

A regulation that would allow the
Regional Director to authorize an
experimental fishery to collect
management information in certain
circumstances was recommended by the
Council for inclusion in this proposed
rule to give effect to section 9.4.2 of the
FMP regarding information and data
needs. The Council is particularly
interested in having additional mesh
studies conducted to augment the
results of the mesh studies done in New
York and New Jersey. However, the
Council was firm in its intent that no
experimental fishery should result in a
quota being exceeded. This restriction
would maintain the integrity of the
mortality reduction schedule, the
central feature of Amendment 2.

The Council also adopted for
inclusion in this proposed rule a
prohibition on the use of twisted mesh.
Nets constructed of twisted mesh, when
towed, do not conform to the minimum
mesh requirement and violate the
prohibition found at 625.8(a)(6). The

addition of this prohibition would
conform the summer flounder
regulations with the Multispecies
regulations. Such conformity is
desirable since multispecies and
summer flounder can be caught on the
same fishing trip. The Council adopted
another provision to modify the
dimensions of the fish box or tote
referred to in § 625.25(d), to conform to
those used in the Northeast
Multispecies regulations.

The prohibition found at § 625.8(c)(9)
would be revised to prohibit
interference with a sea sampler or
observer on board a vessel for any
purpose, and not just for the activities
under § 625.26 and § 625.27, as
currently expressed in this prohibition.
Observers placed on board a vessel
engaged in an experimental fishery
should have the same protection
afforded to other observers and sea
samplers.

Tge annual fishing measures schedule
found at § 625.20(c) would be modified
by this proposed rule. The date on
which a certain measure is published in
the Federal Register would be changed
to a later time to allow for more current
data to be included in the assessment
and monitoring process. The total
allowable removals from the stock,
translated into a coastwide commercial
quota and a recreational harvest limit, as
well as additional measures for the
commercial fishery must be published
on or before October 15 of each year.
This is the latest date that these
measures can be set and allow states an
opportunity to implement them on
January 1 of each year. Unlike the
commercial fishery, which operates year
round, the recreational fishery ceases
from October until May. Marine
recreational survey data, which allow
the recreational harvest limit to be
converted into a possession limit and a
recreational fishing season, are not
available until well after the October 15
date. Sometimes, these data are not
available until the beginning of the
following year. Thus, the date on which
additional measures for the recreational
fishery must be published would be
changed to February 15 of each year.

Classification

Section 304(a)(1)(D)(ii) of the
Magnuson Act requires the Secretary of
Commerce (Secretary) to publish
regulations proposed by a Council
within 15 days of the receipt 