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Rules and Regulations
6531

This section of the FEDERAL REGISTER  
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

7 CFR Part 301

[Docket No. 93-138-2]

Imported Fire Ant Quarantined Areas; 
Correction
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Interim  ru le ; correction.

SUMMARY: We are correcting two 
editorial errors in an interim rule that 
amended the imported fire ant 
regulations by expanding the 
quarantined areas in Arkansas, Georgia, 
Mississippi, North Carolina, Oklahoma, 
South Carolina, and Tennessee. The 
interim rule was necessary to prevent

IK the artificial spread of the imported fire 
ant to noninfested areas of the United 
States. The interim rule was published 
in the Federal Register and effective on 

| January 21,1994 (59 FR 3313-3316, 
Docket No. 93-138-1).
EFFECTIVE DATE: January 21 ,1994 .

I FOR FURTHER INFORMATION CONTACT: Mr. 
Robert L. Brittingham, Operations 
Officer, Plant Protection and 
Quarantine, APHIS, USDA, room 640, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8247. 

In FR Doc. 94-1435, pages 3313-3316, 
I the following corrections are made:

1. On page 3314, the second column, 
under the heading “Paperwork 

I Reduction Act,”,in the eighth line, the 
I number “0579-0088” is removed and 
I the number “0579—0i02” is added in its 

11 place.
2. On page 3314, the third column, in 

[ § 301.81—3, paragraph (e), under the 
I entry for Georgia, the words “Stephan 
I County” are removed and the words 
I “Stephens County” are added in their 
I place.

Federal Register 
Vol. 59, No. 29 

Friday, February 11, 1994

Done in Washington, DC, this 8th day of 
February 1994.
Lonnie J. King,
Acting Administrator, Animal and Plant 
Health Inspection Service.
(FR Doc. 94-3301 Filed 2-10-94; 8:45 ami 
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency

12 CFR Part 34

FED ERAL RESERVE SYSTEM  

12 CFR Part 225

FED ERAL DEPOSIT INSURANCE 
CORPORATION

12 CFR  Part 323

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR  Part 564

NATIONAL CREDIT UNION 
ADMINISTRATION

12 CFR Part 722

Real Estate Appraisal Exceptions in 
Major Disaster Areas
AGENCIES: Office of the Comptroller of 
the Currency, Treasury; Board of 
Governors of the Federal Reserve 
System; Federal Deposit Insurance 
Corporation; Office of Thrift 
Supervision, Treasury; and National 
Credit Union Administration.
ACTION: Statement and Order; temporary 
exceptions.
SUMMARY: Section 2 of the Depository 
Institutions Disaster Relief Act of 1992 
(DIDRA), authorizes the Federal 
financial institutions regulatory 
agencies to make exceptions to statutory 
and regulatory requirements relating to 
appraisals for certain transactions. The 
exceptions are available for transactions 
that involve real property in major 
disaster areas when the exceptions 
would facilitate recovery from the 
disaster and would be consistent with 
safety and soundness. The exceptions 
expire on January 17 ,1997.

DATES: This order is effective on 
February 11,1994 and expires on 
January 17,1997.
FOR FURTHER INFORMATION CONTACT:
Office of the Comptroller of the 
Currency (OCC)

Thomas E. Watson, National Bank 
Examiner or William C. Kerr, National 
Bank Examiner, (202) 874-5170, Office 
of the Chief National Bank Examiner; or 
Horace G. Sneed, (202) 874-4460,
Senior Attorney, Bank Operations and 
Assets Division, 250 E Street, SW., 
Washington, DC 20219.
Board of Governors of the Federal 
Reserve System (Board)

Roger T. Cole, Deputy Associate 
Director, (202) 452-2618, Rhoger H. 
Pugh, Assistant Director, (202) 728- 
5883, Stanley B. Rediger, Supervisory 
Financial Analyst, (202) 452-2629, 
Virginia M. Gibbs, Supervisory 
Financial Analyst, (202) 452—2521, 
Division of Banking Supervision and 
Regulation; or Gregory A. Baer, Senior 
Attorney, (202) 452-3236, Legal 
Division. For the hearing impaired only, 
contact Dorothea Thompson, 
Telecommunications Device for the Deaf 
(TDD), (202) 452-3544, 20th and C 
Streets, NW., Washington, DC 20551.
Federal Deposit Insurance Corporation 
(FDIC)

Robert F. Miailovich, Associate 
Director, (202) 898-6918, James D. 
Leitner, Examination Specialist, (202) 
898—6790, Division of Supervision; or 
Walter P. Doyle, Counsel, (202) 898- 
3682, Legal Division, 550 17th Street, 
NW., Washington, DC 20429.
Office of Thrift Supervision, Treasury 
(OTS) '

Robert Fishman, Senior Program 
Manager, Credit Risk, (202) 906-5672; 
Deirdre Kvartunas, Program Analyst, 
(202) 906-7933; Diana Garmus, Deputy 
Assistant Director, Corporate Activities, 
(202) 906-5683; Ellen J. Sazzman, 
Attorney, Regulations and Legislation 
Division, Chief Counsel's Office, (202) 
907-7133; 1700 G Street NW., 
Washington, DC 20552.
National Credit Union Administration 
(NCUA)

Michael J. McKenna, Office of General 
Counsel, (703) 518—6540, or Alonzo 
Swann, Office of Examination and



6532 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

Insurance, (703) 518-6360,1775 Duke 
Street, Alexandria, VA. 22314.
SUPPLEMENTARY INFORMATION:
Statement

Section 2 of DIDRA, 12 U.S.C. 3352, 
authorizes the agencies to make 
exceptions to statutory and regulatory 
appraisal requirements for transactions 
with respect to real property located in 
areas that the President has determined, 
pursuant to section 5170 of title 42, that 
a major disaster exists, provided that the 
exception would facilitate recovery from 
the major disaster and is consistent with 
safety and soundness.1 Such exceptions 
expire not later than three years after the 
date of the President’s determination 
that a major disaster exists in the area.

On January 17,1994, the President 
determined that a major disaster existed 
in California’s Los Angeles, Orange, and 
Ventura counties because 6f the 
earthquake that occurred in and around 
the city of Los Angeles on January 17, 
1994. The agencies believe that granting 
relief from the appraisal requirements 
for certain real estate transactions in the 
area affected by the earthquake is 
consistent with the provisions of the 
DIDRA.

The agencies have determined that 
the disruption of real estate markets in 
the affected area interferes with the 
ability of depository institutions to 
obtain appraisals that comply with 
statutory and regulatory requirements 
and, therefore, would impede 
institutions in making loans and 
engaging in other transactions that 
would aid in the reconstruction and 
rehabilitation of the affected area. 
Accordingly, the agencies have 
determined that recovery from this 
major disaster would be facilitated by 
excepting transactions involving real 
estate located in the area directly 
affected by the earthquake from the real 
estate appraisal requirements of Title XI 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 
(FIRREA) as amended and regulations 
promulgated thereto. This has the effect 
of excepting certain transactions from 
the definition of “federally related 
transactions.”

The agencies have also determined 
safety and soundness would not be 
adversely affected by such exceptions so 
long as the depository institution’s 
records relating to any such excepted 
transaction clearly indicate either that 
the property involved was directly 
affected by the major disaster or that the

1 The agencies must make the exception no later' 
than 30 months after the date on which the 
President determines that a major disaster exists in 
the area.

transaction would facilitate recovery 
from the disaster and there is a binding 
commitment to fund the transaction 
prior to January 17,1997. In addition, 
the transaction must continue to be 
subject to review by management and by 
the agencies in the course of 
examination of the institution under 
normal supervisory standards relating to 
safety and soundness, though the 
transactions need not comply with the 
specific requirements of title XI of 
FIRREA and the agencies’ appraisal 
regulations.
Expiration Date

Any exceptions provided under the 
order shall expire not later than three 
years after the date on which the 
President determines, pursuant to 
section 401 of the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5170, that a 
major disaster exists in the area. 
Accordingly, exceptions for the major 
disaster declared due to the earthquake 
expire on January 17,1997.
O rd er

In accordance with section 2 of 
DIDRA, relief is hereby granted from the 
provisions of title XI of FIRREA and the 
agencies appraisal regulations for any 
real estate-related financial transaction 
that requires the services of an appraiser 
under those provisions, provided that:

(1) The transaction involves real 
estate located in an area that the 
President has determined, pursuant to 
section 401 of the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5170, is a 
major disaster area as a result of the 
January 17,1994, earthquake in 
Southern California and has been 
designated eligible for Federal 
assistance by the Federal Emergency 
Management Agency (FEMA);1

(2) (a) The real property involved was 
directly affected by the major disaster; 
or

(b) The real property involved was not 
directly affected by the major disaster 
but the institution’s records explain 
how the transaction would facilitate 
recovery from the disaster;

(3) There is a binding commitment to 
fund a transaction that is made within 
three years after the date the major 
disaster was declared by the President; 
and

(4) The institution retains in its. files, 
for examiner review, appropriate

i These areas include the counties of Los Angeles, 
Orange, and Ventura in the state of California. The 
exception would also include any other such areas 
that the President subsequently declares are major 
disaster areas as a result of this earthquake.

documentation supporting the 
property’s valuation.
Dated: February 4,1994.
Eugene A. Ludwig,
Comptroller of the Currency.

Dated: Feb. 7,1994.
By order of the Board of Governors of the 

Federal Reserve System.
W illiam  W. W iles,
Secretary of the Board.

Dated: February 3,1994.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Acting Executive Secretary.

Dated: January 27,1994.
By the Office of Thrift Supervision. 

Jonathan L. Fiechter,
Acting Director.

Dated: February 1,1994.
Becky Baker,
Secretary o f the Board, National Credit Union 
Administration.

- [FR Doc. 94-3273 Filed 2-10-94; 8:45 am]
BILLING CODE 4810-33-P; 6210-01-P ; 6714-01-P; 
6720-01-P ; 7535-01-P

FED ERAL R ESERV E SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R-0828]

Depository Institutions Disaster Relief 
Act of 1993: Truth in Lending Act
AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Order; temporary exceptions.
SUMMARY: The Depository Institutions 
Disaster Relief Act of 1993 temporarily 
authorizes the Board to take immediate 
action to make exceptions to the Truth 
in Lending Act and Regulation Z (which 
implements the Act) for transactions in 
an area the President has declared to be 
a major disaster area. In accordance 
with this law, the Board is granting 
temporary relief form certain provisions 
of Regulation Z governing waivers by 
consumers of the right to rescind certain 
home-secured loans, so that borrowers 
in disaster-affected communities in 
California can gain easier access to loan 
funds for emergency purposes. The 
relief from Regulation Z provided that a 
consumer’s need to obtain funds 
immediately shall be regarded as a bona 
fide personal financial emergency for 
purposes of Regulation Z, and the use of 
preprinted forms for consumers to 
waive the right of rescission is 
permitted; provided that the home 
securing the extension of credit is 
located in the disaster area. A Consumer 
must still provide the creditor with a
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signed, dated waiver statement that a 
personal financial emergency exists. 
DATES: This order is effective as of 
February 11,1994, and expires in the 
areas of California affected by the 
earthquake on October 31,1994.
FOR FURTHER INFORMATION CONTACT: Jane 
Jensen Gell, Staff Attorney, or Adrienne 
Hurt, Managing Counsel (202/452-2412), 
Division of Consumer and Community 
Affairs, Board of Governors of the 
Federal Reserve System. For the hearing 
impaired only, Telecommunications 
Device for the Deaf (TDD), Dorothea 
Thompson (202/452-3544), Board of 
Governors of the Federal Reserve 
System, 20th and C Streets, NW., 
Washington, DC 20551.
SUPPLEMENTARY INFORMATION: On 
January 17,1994, an earthquake 
devastated areas in California. The 
President declared the affected 
communities major disaster areas. To 
facilitate recovery from major disasters, 
the Depository Institutions Disaster 
Relief Act of 1993 (DIDRA), Pub. L. 103- 
76,107 Stat. 752 (1993), was enacted 
into law on August 12,1993. Section 2 
of DIDRA authorizes the Board, until 
February 12,1994, to take immediate 
action to make temporary exceptions to 
the Truth in Lending Act (TULA) and 
Regulation Z for transactions in an area 
the President has declared to be a major 
disaster area, pursuant to section 401 of 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act, 42 
U.S.C. 5170.

Under the TILA and Regulation Z, 
with some exceptions, a consumer has 
the right to cancel a credit obligation 
that is secured by the consumer’s 
principal dwelling. Because of the risk 
of loss of the consumer’s home in the 
event of default, there is a mandatory 
waiting period for three days before 
funds can be disbursed in order to give 
consumers an opportunity to reflect on 
the loan terms and to elect to cancel the 
transaction.

A consumer may modify or waive this 
right of rescission to meet a bona fide 
personal financial emergency.
Regulation Z, 12 CFR 226.15(e) and 
23(e), require that the consumer must 
provide the creditor a written, signed 
and dated waiver statement that 
describes the emergency. The wavier 
statement may not be executed on a 
preprinted form. .

Based on the Board’s experience in 
monitoring compliance with Regulation 
Z, the Board has determined that the 
three-day waiting period that provides a 
consumer the opportunity to rescind a 
loan, and the restriction on the use of a 
preprinted form to execute a waiver of 
the right of rescission, may disadvantage

borrowers in the major disaster areas 
who are in immediate need of the loan 
proceeds. Therefore, the Board believes 
that granting relief in these situations 
can reasonably be expected to produce 
benefits to the public that outweigh 
possible adverse effects.1

Accordingly, pursuant to its authority 
under section 2 of DIDRA, provided that 
the dwelling seeming the extension of 
credit is located in an area of California 
that was declared a major disaster by the 
President under section 401 of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act, 42 U.S.C. 
5170, as a result of the January 17,1994 
earthquake in California,2 the Board 
hereby:

(1) Determines that a consumer’s need 
to obtain funds immediately shall be 
regarded as a bona fide personal 
financial emergency for purposes of
§§ 226.15(e) and 226. 23(e) of Regulation 
Z; and

(2) Grants relief from §§ 226.15(e) and 
226.23(e) of Regulation Z to permit the 
use of preprinted forms for consumers 
to waive tne right of rescission. The 
Board notes that consumers must still 
provide creditors with signed, dated 
waiver statements in these transactions. 
The relief from Regulation Z provided 
in this Order shall expire on October 31, 
1994

By order of the Board of Governors of the 
Federal Reserve System, dated February 7, 
1994.
William W. Wiles,
Secretary of the Board.
[FR Doc. 94-3249 Filed 2-10-94; 8:45 amj 
BILUNO CODE 6210-01-F

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39
[Docket No. 93-NM-128-AD; Amendment 
39-8812; AD 94-03-05]

Airworthiness Directives; Boeing 
Model 747-200B, -200C, -300, -400, 
and -400D Series Airplanes Equipped 
With Passenger Oxygen System  
Reservoir Mask Assem blies, Boeing 
Part Numbers 10-60137-152 through 
-165
AGENCY: Federal Aviation 
Administration, DOT.

1 Similar action has been taken by the Board in 
connection with areas declared major disaster areas 
as a result of floods in the Midwest (58 FR 40582 
(1993)), hurricanes in Florida, Louisiana and 
Hawaii and civil unrest in California (57 FR 53545 
(1992)).

* Such areas now include Los Angeles, Orange, 
and Ventura counties.

ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747— 
200B, -200C, -300, -400, and 400D 
series airplanes, that requires a revision 
to the FAA-approved maintenance 
program to require unrestricted opening 
of the passenger service unit (PSU) door 
during functional testing of the 
passenger oxygen system; and requires 
an inspection to detect leaks in certain 
passenger oxygen system reservoir bags, 
and marking and replacement of 
damaged mask assemblies. This 
amendment is prompted by reports that 
the passenger oxygen mask reservoir 
bags became overpressurized and split 
at the seams, resulting in failure of the 
bags. The actions specified by this AD 
are intended to ensure the delivery of 
emergency oxygen through the 
passenger oxygen system reservoir mask 
assemblies.
DATES: Effective March 14,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of March 14, 
1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124-2207. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Kathi Ishimaru, Aerospace Engineer, 
Systems and Equipment Branch, ANM— 
130S, FAA, Transport Airplane 
Directorate, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055—4056; telephone 
(206) 227-2674; fax (206) 227-1181.
SUPPLEMENTARY INFORMATION: A  
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Boeing Model 747- 
200B, -200C, -300, -400, and -400D 
series airplanes was published in the 
Federal Register on August 23,1993 (58 
FR 44468). That action proposed to 
revise the FAA-approved maintenance 
program to require unrestricted opening 
of the passenger service unit (PSU) door 
during functional testing of the 
passenger oxygen system; and to require 
an inspection to detect leaks in certain 
passenger oxygen system reservoir bags,
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and marking and replacement of 
damaged mask assemblies.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the ̂  
comments received.

Two commenters support the 
proposed rule.

One commenter notes that an unsafe 
condition does not exist since its 
airplanes are equipped with 
approximately 20 percent more oxygen 
masks than the maximum number of 
passengers, and the projected failure 
rate for these masks is estimated to be 
only 10 to 15 percent. From this 
comment, the FAA infers that the 
commenter is requesting that the rule be 
withdrawn. The FAA does not concur. 
Although the projected failure rate is 
lower than the number of available 
masks, the FAA has determined that 
passengers using defective masks may 
not realize that the masks are supplying 
an insufficient quantity of oxygen; and 
thus, passengers would not seek out 
spare oxygen masks. Therefore, the 
potential would still exist for passengers 
to be unable to obtain unrestricted 
delivery of emergency oxygen through 
the passenger oxygen system reservoir 
mask assembly. This AD action 
addresses that potential unsafe 
condition.

Boeing Commercial Airplane Group 
requests that the applicability of the 
proposal be revised to exclude airplanes 
that were delivered prior to August 
1991. Boeing indicates that data have 
demonstrated that the masks installed 
on those airplanes have had 
significantly fewer leaks/failures than 
masks installed on airplanes that were 
delivered after August 1991; therefore, 
those earlier airplanes would not 
necessarily be subject to the same 
unsafe condition addressed by the 
proposed AD action. The FAA does not 
concur with the commenter’s request to 
exclude certain airplanes from the 
applicability. The FAA has reviewed the 
new data concerning the failure rate of 
the subject masks, which indicate that 
the masks’ failure rate is lower than 
previously anticipated. While the data 
do demonstrate that airplanes delivered 
prior to August 1991 have had 
significantly fewer leaking masks that 
fail to provide oxygen at or above FAA- 
required levels than those airplanes 
delivered in August 1991 and later, the 
FAA does not consider that this lower 
failure rate warrants the exclusion of 
any airplanes from the requirements of 
the rule. However, in light of the lower 
than originally anticipated failure rates 
for all of these masks, coupled with the 
unlikely event of decompression of the

airplane, the FAA has reconsidered the 
proposed compliance time for 
inspection and replacement of the 
masks, and has determined that the 
compliance time can be extended for all 
airplanes without adversely affecting 
safety. Accordingly, the final rule has 
been revised to require a 15-month 
compliance time for Model 747-200B, 
-200C, and -300 series airplanes (the 
earlier-delivered airplanes), and a 180- 
day compliance time for Model 747—400 
and -400D series airplanes.

Several other commenters request that 
the proposed compliance time of 45 
days to inspect and replace the masks be 
extended for a variety of reasons: Two 
of these commenters request that the 
proposed compliance time be revised to 
coincide with operators’ regularly 
scheduled maintenance periods. One of 
these commenters suggests an 
alternative compliance time of “the next 
3C check’’ for Model 747—200 series 
airplanes, and “the next 2C check” for 
Model 747-400 series airplanes. One of 
these commenters did not offer an 
alternative suggestion to the proposed 
compliance time; however, the 
commenter asserts that the supplier of 
these replacement oxygen masks cannot 
deliver an adequate quantity of original 
or modified oxygen masks within the 
proposed compliance time, therefore an 
extension is necessary. Another 
commenter requests that the proposed 
compliance time be revised to coincide 
with the time at which a newly- 
designed mask is anticipated to become 
available. As discussed above, the FAA 
has extended the compliance time for 
the required actions, although not for 
the reasons requested by these 
commenters. The extended compliance 
time, however, should be sufficient to 
allow the inspection and replacement 
actions to be accomplished during 
normally scheduled maintenance, and 
to allow for any anticipated new mask 
design to become available.

Several commenters request that the 
proposal be revised to include an option 
to replace the currently installed 
passenger oxygen masks with improved 
oxygen masks. These commenters - 
request that installation of these 
improved oxygen masks eliminate the 
need to perform a one-time visual 
inspection to detect leaks in the 
passenger oxygen system reservoir bags. 
The FAA does not concur. The FAA 
acknowledges that Boeing is currently 
developing new passenger oxygen 
masks; however, those masks are not yet 
available. The FAA considers that 
delaying this action until the masks are 
available would be inappropriate. Since 
an unsafe condition exists, the FAA 
finds that defective masks must be

replaced to ensure continued safety. 
Therefore, when the improved masks 
are developed, approved, and available, 
affected operators may request approval 
to install these improved masks as an 
alternative method of compliance, 
under the provisions of paragraph (e) of 
the final rule.

Two commenters note that tfie cost 
estimate presented in the preamble to 
the Notice was too low and did not take 
into account the time to clean, sanitize, 
repack, and stow the passenger oxygen 
masks following the proposed 
inspection. The commenters state that 
the required inspection, and the 
consequent cleaning, sanitizing, 
repacking, and stowing of the oxygen 
masks would necessitate approximately 
90 work hours. After considering the 
data presented by commenters, the FAA 
concurs that the number of work hours 
required to accomplish the required 
actions is higher than previously 
approximated; the economic impact 
information, below, has been revised to 
indicate this higher amount. The 
economic analysis, however, is limited 
only to the cost of actions actually 
required by the rule. It does not 
consider the costs of “on condition” 
actions, e.g., “repair, if necessary,” since 
those actions would be required to be 
accomplished, regardless of AD 
direction, in order to correct an unsafe 
condition identified in an airplane and 
to ensure operation of that airplane in 
an airworthy condition, as required by 
the Federal Aviation Regulations.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD.

There are approximately 160 Boeing 
Model 747-200B, -200C, -300, -400, 
and —400D series airplanes of the 
affected design in the worldwide fleet. 
The FAA estimates that 25 airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 90 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate is $55 per work hour. Based 
on these figures, the total cost impact of 
the AD on U.S. operators is estimated to 
be $123,750, or $4,950 per airplane.
This total cost figure assumes that no 
operator has yet accomplished the 
requirements of this AD.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or
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on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption “ADDRESSES.”
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference,
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-03-05 Boeing: Amendment 39-8812.

Docket 93-NM-128-AD.
Applicability: Model 747-200B, -200C, 

-300, -400, and —400D series airplanes 
equipped with passenger oxygen system 
reservoir mask assemblies, having Boeing 
part numbers 10-60137-152 through -165 
inclusive; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To ensure the delivery of emergency 
oxygen through the passenger oxygen system 
reservoir mask assemblies, accomplish the 
following:

(a) For all airplanes: Within 45 days after 
the effective date of this AD, revise the FAA- 
approved maintenance program to require 
unrestricted opening of the passenger service

unit (PSU) door during functional testing of 
the passenger oxygen system.

(b) After accomplishing the requirements 
of paragraph (a) of this AD, perform a one
time visual inspection to detect leaks in the 
passenger oxygen system reservoir bags, in 
accordance with Boeing Telex M-7240-93- 
1411, dated July 20,1993, at the time 
specified in either paragraph (b)(1) or (b)(2) 
of this AD, as applicable.

(1) For Model 747-200B, -200C, and -300 
series airplanes listed in Boeing Telex M- 
7240-93-1411, dated July 20,1993: Within 
15 months after the effective date of this AD.

(2) For Model 747-400 and 747-400D 
series airplanes listed in Boeing Telex M- 
7240-93-1411, dated July 20,1993: Within 
180 days after the effective date of this AD.

(c) If the masks inflate properly during the 
inspection required by paragraph (b) of this 
AD: No further action is required by this AD.

(d) If any mask does not inflate properly 
during the inspection required by paragraph
(b) of this AD: Prior to further flight, mark the 
mask assembly and replace it with a new or 
serviceable mask assembly, in accordance 
with Boeing Telex M-7240-93-1411, dated 
July 20,1993.

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO.

(f) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(g) The inspection, marking, and 
replacement shall be done in accordance 
with Boeing Telex M-7240-93-1411, dated 
July 20,1993. This incorporation by 
reference was approved by the Director of the 
Federal Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may be 
obtained from Boeing Commercial Airplane 
Group, P.O.lBox 3707, Seattle, Washington 
98124—2207. Copies may be inspected at the 
FAA, Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington; or at 
the Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC.

(h) This amendment becomes effective on 
March 14,1994.

Issued in Renton, Washington, on January
26,1994.
James V. Devany,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-2182 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-13-4

14 CFR Part 39
[Docket No. 93-NM-108-AD; Amendment 
39-8817; AD 94-03-10]

Airworthiness Directives; Lockheed 
Model L-1011 Series Airplanes 
Equipped With Rolls-Royce Model 
RB211-524 Series Engines
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.
SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Lockheed Model 
L-1011 series airplanes, that requires 
modifying the engine high speed 
gearboxes. This amendment is prompted 
by a fire in the engine high speed 
gearbox due to failure of a roller bearing. 
The actions specified by this AD are 
intended to reduce the possibility of fire 
in the engine high speed gearbox, and 
to ensure that if a fire occurs, it is 
readily detected by the flight crew. 
DATES: Effective March 14,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of March 14, 
1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Lockheed Western Export 
Company, Dept. 693, Zone 0755, 86 
South Cobb Drive, Marietta, Georgia 
30063; or from Rolls-Royce PLC, 
Technical Publications Department,
P.O. Box 17, Parkside, Coventry,
England CVl 2LZ. This information may 
be examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton, 
Washington; or at the FAA, Small 
Airplane Directorate, Atlanta Aircraft 
Certification Office, suite 210C, 1669 
Phoenix Parkway, Atlanta, Georgia; or at 
the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Thomas Peters, Aerospace Engineer, 
Flight Test Branch, ACE-160A, FAA, 
Small Airplane Directorate, Atlanta 
Aircraft Certification Office, suite 210C, 
1669 Phoenix Parkway, Atlanta, Georgia 
30349; telephone (404) 991-3915; fax 
(404) 991-3606.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to Lockheed Model L-1011 
series airplanes equipped with Rolls- 
Royce Model RB211—524 series engines 
was published in the Federal Register
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on September 29,1993 (58 FR 50869). 
That action proposed to require 
modifying the engine high speed 
gearboxes by installing an additional 
nre detection system on the high speed 
gearboxes installed on the number 1, 2, 
and 3 engines; installing a new vent 
tube in the gear compartment of the 
high speed gearbox installed on the 
number 1, 2, and 3 engines; and 
modification of the high speed gearbox 
breather duct installed on the number 2 
engine.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received.

One commenter supports the 
proposal.

Another commenter has no objection 
to the proposed rule, but requests that 
the description of the addressed unsafe 
condition be revised. This commenter 
points out that the preamble to the 
notice indicated that the actions of the 
proposed rule are intended "to prevent 
a fire in the engine high speed gearbox." 
However, the commenter contends that 
the actions will not prevent a fire from 
occurring; they will only detect a fire 
after it has burned through the gearbox 
The FAA partially concurs with the 
commenter's request. While it is true 
that the installation of the fire detection 
sensor does nothing to prevent the 
initiation of a fire, the AD also requires 
the installation of a new vent tube in the 
gear compartment of the high speed 
gearbox in accordance with Rolls-Royce 
Service Bulletin RB.211—72—4666, 
Revision 4. dated May 16,1986. That 
service bulletin states^ in part, that “in 
repositioning the vent air exit, the oil/ 
air mixture ratio is richened beyond the 
normal limits of combustion, therefore 
reducing the possibility of internal fires 
should a failed bearing overheat." In 
light of this, the FAA now considers 
that, although the required actions of 
the rule will not prevent a fire, they will 
contribute to reducing the possibility of 
fire in the engine high speed gearbox. 
The description of the unsafe condition 
has been revised in this final rule 
accordingly.

This commenter also points out that 
the wording in the preamble to the 
notice indicated that failure of a roller 
bearing in the engine high speed 
gearbox could cause a fire internal to the 
gearbox, "which could eventually 
breach the engine breather duct and 
potentially breach the gearbox." 
However, a more accurate description of 
this situation would be that "failure of 
a roller bearing could cause a fire 
internal to the gearbox, which could (1) 
eventually breach the flexible engine

breather duct within the engine cowls in 
the number 2 engine position, and (2) 
also breach the high speed gearbox 
casing at any engine position." The 
commenter states that the flexible 
engine breather duct is installed only on 
the number 2 engine; the wording in the 
preamble to the notice implies that each 
engine has both a gearbox and a flexible 
duct The FAA agrees with the 
commenter’s suggested rewording of 
this issue.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed.

There are approximately 92 Model L~ 
1011 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 24 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 18 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate Is $55 per work hour. If the 
airplane is equipped with the Walter 
Kiade fire detection system, required 
parts are estimated to cost $12,600 per 
airplane. If the airplane is equipped 
with the Graviner fire detection system, 
required parts are estimated to cost 
$16,600 per airplane. Based on these 
figures, tne total cost impact of the 
proposed AD on U.S. operators is 
estimated to be between $326,160 and 
$470,160, or between $13,590 and 
$19,590 per airplane.

The total cost impact figures 
discussed above are based on 
assumptions that no operator has yet 
accomplished any of the requirements 
of this AD action, and that no operator 
would accomplish those actions in the 
future if this AD were not adopted. 
However, the FAA'has been advised 
that 19 airplanes of U.S. registry have 
been modified with the breather duct 
that is required by this rule; therefore, 
the future total cost impact of this AD 
on U.S. operators will be less than the 
figures indicated above.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

For the reasons discussed above, I 
certify that this action (1) is not a 
"significant regulatory action" under 
Executive Order 12866; (2) is not a 
"significant rale” under DOT

Regulatory Policies and Procedures (44 
FR 11034, February 28,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of «nail entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft. Aviation 
safety. Incorporation by reference,
Safety.
Adoption of the Amendment

Accordingly , pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 GFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

. 1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C App. 1354(a), 1421 
and 1423; 49 Ü.S.C 106(g); and 14 CFR
11.89.

$39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
04-03-10 Lockheed: Amendment 39-8817.

Docket 93-NM—108-AD.
Applicability: Model L-1011 series 

airplanes, equipped with Rolls-Royce Model 
RB211—524 series engines; certificated m any 
category.

Compliance: Required as indicated,, unless 
accomplished previously.

To reduce the possibility of a fire in the 
engine high speed gearbox, and to ensure that 
if a fire occurs, it is readily detected by the 
flight crew, accomplish the foliowing:

(a) Within the next 16,000,flight hours after 
the effective date of this ÁD, or within 48 
months after the effective date of this AD, 
whichever occurs first, accomplish 
paragraphs (a)(1), (a)(2), and (a)(3) of this ÁD:

(1) Install an additional fire detection 
system on the high speed gearbox on the 
number 1, number 2, and number 3 engines, 
in accordance with Lockheed Service 
Bulletin 093-26-039, dated November 11, 
1992.

(2) Install a new vent tube in the gear 
compartment of the high speed gearbox on 
the numb« 1, number 2, and number 3 
engines, in accordance with Rolls-Royce 
Service Bulletin RB.211-72—4666, Revision 
4, dated May 16,1986.

Note 1: Installation of a new vent tube in 
accordance with Rolls-Royce Service Bulletin 
RB.211-72-4666, Revision 3, dated October 
14,1977, prior to the effective date of this
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AD, is considered acceptable for compliance 
with this AD.

(3) Modify the breather duct of the high 
speed gearbox on the number 2 engine, in 
accordance with Lockheed Service Bulletin 
093-71-067, Revision 2, dated December 12, 
1988.

Note 2: Modification of the breather duct 
in accordance with Lockheed Service 
Bulletin 093-71-067, Revision 1, dated April 
1,1986, prior to the effective date of this AD, 
is considered acceptable for compliance with 
this AD.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Atlanta 
Aircraft Certification Office (ACO), FAA, 
Small Airplane Directorate. Operators shall 
submit their requests through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Atlanta ACO.

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta ACO.

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(d) The actions shall be done in accordance 
with Lockheed Service Bulletin 093-26-039, 
dated November 11,1992; Lockheed Service 
Bulletin 093-71-067, Revision 2, dated 
December 12,1988; and Rolls-Royce Service 
Bulletin RB.211—72—4666, Revision 4, dated 
May 16,1986, which contains the following 
list of effective pages:

Page
No.

Revision 
level shown 

on page
Date shown on page

1 -4 ...... 4 May 16, 1986.
4A, 5- 2 August 26, 1977.

6, 6A, 
7-10. 

Supple
ment:

1 3 October 14, 1977.
2 ...... . 2 August 26, 1977.

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Lockheed Western Export Company, 
Dept. 693, Zone 0755, 86 South Cobb Drive, 
Marietta, Georgia 30063; or from Rolls-Royce 
PLC, Technical Publications Department,
P.O. Box 17, Parkside, Coventry, England 
CVl 2LZ. Copies may be inspected at the 
FAA, Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington; or at 
the FAA, Small Airplane Directorate, Atlanta 
Aircraft Certification Office, suite 210C, 1669 
Phoenix Parkway, Atlanta, Georgia; or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC

(e) This amendment becomes effective on 
March 14,1994.

Issued in Renton, Washington, on February
1,1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-2659 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 93-NM-36-AD; Amendment 
39-8811; AD 94-03-04]

Airworthiness Directives; Airbus Model 
A320 Series Airplanes
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.
SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Model 
A320 series airplanes, that requires 
repetitive inspections to detect breakage 
of the rivet heads at a certain skin-to- 
frame junction of the fuselage and 
replacement of discrepant rivets. This 
amendment also requires eventual 
replacement of the currently installed 
rivets with high-strength bolts; when 
accomplished, this replacement 
terminates the need for the repetitive 
inspections. This amendment is 
prompted by test reports of fatigue- 
related damage found on the rivet heads 
at a certain skin-to-frame junction of the 
fuselage. The actions specified by this 
AD are intended to prevent loss of 
fuselage skin and rapid decompression 
of the airplane.
DATES: Effective on March 14 ,1994. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Federal 
Register as of March 14 ,1994. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus Industrie, 1 Rond Point 
Maurice Bellonte, 31707 Blagnac Cedex, 
France. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket,
1601 Lind Avenue SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street NW„ suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Stephen Slotte, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington 98055—4056; telephone 
(206) 227-2797; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an

airworthiness directive (AD) that is 
applicable to certain Airbus Model 
A320 series airplanes was published in 
the Federal Register on May 27,1993 
(58 FR 30721). That action proposed to 
require repetitive external detailed 
visual inspections to detect breakage of 
the rivet heads at the junction between 
frames 13 and 14, and at the skin on the 
left and right side, between stringers 1 
and 7, and replacement of discrepant 
rivets. That action also proposed to 
require eventual replacement of the 
currently installed rivets with high- 
strength titanium Hilite bolts; when 
accomplished, this replacement would 
terminate the need for the proposed 
repetitive inspections.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received.

Two commenters support the 
proposed rule.

One commenter requests removal of 
the proposed requirement to replace the 
currently installed rivets with new or 
serviceable high-strength titanium Hilite 
bolts, as described in Airbus Industrie 
Service Bulletin A320-53-1010, 
Revision 3, dated July 30,1992. The 
commenter maintains that the Direction 
Générale de l’Aviation Civile (DGAC), 
which is the airworthiness authority for 
France, considers that repetitive 
external detailed visual inspections 
alone are adequate to ensure the 
continued structural airworthiness of 
the affected airplanes; therefore, the 
FAA should do likewise. The FAA does 
not concur. The FAA has determined 
that long term continued operational 
safety will be better assured by design 
changes to remove the source of the 
problem, rather than by repetitive 
inspections or special operating 
procedures. Long term repetitive 
inspections may not be providing the 
degree of safety assurance necessary for 
the transport airplane fleet. This, 
coupled with a better understanding of 
the human factors associated with 
numerous continual repetitive 
inspections has led the FAA to consider 
placing less emphasis on inspections 
and more emphasis on design 
improvements. The replacement 
requirement of this final rule is in 
consonance with these considerations.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed.

Currently, there are no affected Model 
A320 series airplanes on the U.S. 
Register. However, should an affected 
airplane be imported and placed on the
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U.S. Register in the future, it would 
require approximately 73 work hours to 
accomplish the required actions, at an 
average labor charge of $55 per work 
hour. The cost of required parts would 
be $3,626. Based on these figures, the 
total cost impabt of this AD would be 
$7,641 per airplane.

The regulations adopted herein will' 
not have substantial direct effects on the 
States, on the relationship between die 
national government and the States, Or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action“ under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in tire Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation. Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a). 1421 
and 1423; 49 U.SX1106(g); and 14 CFR
11.89.

§39.13 (Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
04-03-04 Airbus Industrie: Amendment 

39-8811. Docket 93-NM-36-AD.
Applicability: Model A320 series airplanes; 

serial numbers 005 through 008 inclusive, 
and 010 through 030 inclusive; on which 
Modification 20925, as described in Airbus

Industrie Service Bulletin A320-53-1010. 
Revision 3, dated July 30,1992, has not befen 
accomplished; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent structural loss of fuselage skin 
and rapid decompression of the airplane. - ■ 
accomplish the following: ,

(a) Prior to the accumulation of 10,000 total 
landings, or within the next 60 days after the 
effective date of this AD, whichever occurs 
later; and thereafter at intervals not to exceed 
6,000 landings; perform an external detailed 
visual inspection to detect breakage of the 
rivet heads at the junction between frames 13 
and 14, and at the skin on the left and right 
side, between stringers 1 and 7, in 
accordance with Airbus Industrie Service 
Bulletin A320-53—1036, dated October 5, 
1989.

(1) If breakage is detected on fewer than 8 
rivet heads on each side: Within the next 100 
landings after discovery of breakage, replace 
all of the currently installed rivets with new 
or serviceable hign-strength titanium Hilite 
bolts in accordance with Airbus Industrie 
Service Bulletin A32O-53-1010, Revision 3, 
dated July 30.1992. No further action is 
required by this AD.

(2) If breakage is detected on 6 or more 
rivet heads on either side: Prior to further 
flight, replace all of the currently installed 
rivets with new or serviceable high-strength 
titanium Hilite bolts in accordance with 
Airbus Industrie Service Bulletin A320-53- 
1010, Revision 3, dated July 30,1992. No 
further action is required by this AD

(3) If no breakage is detected on any rivet 
head: Prior to the accumulation of 22,000 
total landings, replace all of the currently 
installed rivets with new or serviceable high- 
strength titanium Hilite bolts in accordance 
with Airbus Industrie Service Bulletin A320- 
53-1010, Revision 3, dated July 30,1992. 
Replacement of the rivets constitutes 
terminating action for the repetitive 
Inspection requirements of this AD.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level c l safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, PAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate PAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(d) The inspection shall be done in 
accordance with Airbus Industrie Service 
Bulletin A320-53—1036, dated October 5, 
1989; The replacement shall be done in 
accordance with Airbus Industrie Service 
Bulletin A320-53-1010,. Revision 3, dated 
July 30,1992. which contains the following 
list of effective pages:

Page No.
Revision level 

shown on 
page

Date shown 
on page

% 3 ,18 3 July 30,1992. 
October 19, 

1989.
2, 4 ____ 1 ,..... :..... ......

5-14; 17,19 Original «__ ... February 16, 
1989.

15-16 2 _____________ May 10, 
1991.

Thisdncorporation by reference was 
approved by the Director-of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France. 
Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue SW„ Renton, Washington; or at the 
Office of the Federal Register, 800 North 
Capitol Street NW., suite 700, Washington. 
DC.

(e) This amendment becomes effective cm 
March 14,1994.

Issued in Renton, Washington, on January
26,1994.
Jam es V . D ev a n y .
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
(FR Doe. 94-2183 Filed 2-10-94; 8:45 am] 
BiLUNQ CODE 4910-13-U

14 CFR  Part 39
[Docket No. 93-NM-08-AD; Amendment 
39-8807; AD 94-03-01)

Airworthiness Directives; McDonnell 
Douglas Model DC-9 Series Airplanes 
and C -9 (Military) Airplanes
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: F in a l ru le .

SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to McDonnell Douglas Model 
DC-9 series airplanes and C-9 (military) 
airplanes, that currently requires the 
implementation of a program of 
structural inspections to detect and 
correct fatigue cracking in order to 
ensure the continued airworthiness of 
these airplanes as they approach the 
manufacturer’s original fatigue design 
life goal. This amendment requires, 
among other things, revision of the 
existing program to require visual 
inspections of additional structure. This 
amendment is prompted by new data 
submitted by the manufacturer 
indicating that certain revisions to the 
program are necessary in order to 
increase the confidence level of the 
statistical program to ensure timely 
detectionof cracks in various airplane 
structures. The actions specified by this 
AD are intended to prevent fatigue
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cracking that could compromise ,the 
structural integrity of these airplanes. 
DATES: Effective on March 14,1994.

The incorporation by reference of 
certain publications listed in the 
regulations was approved previously by 
the Director of the Federal Register as of 
November 21,1988 (53 FR 46866).

The incorporation by reference of 
certain other publications listed in the 
regulations was approved by the 
Director of the Federal Register as of 
March 14,1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from McDonnell Douglas Corporation, 
P.O. Box 1771, Long Beach, California 
90846-1771, Attention: Business Unit 
Manager , Technical Publications— 
Technical Administrative Support, Cl— 
L5B. This information may be examined 
at the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington; or at the FAA, 
Transprut Airplane Directorate, Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., 
suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
David Hsu, Aerospace Engineer, 
Airframe Branch, ANM-122L, FAA, 
Transport Airplane Directorate, Los 
Angeles Aircraft Certification Office, 

*3229 East Spring Street, Long Beach, 
California 90806—2425; telephone (310) 
988-6323; free (310) 988-6210. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
87-14-07 Rl, Amendment 39-6019 (53 
FR 46866, November 21,1988), which is 
applicable to McDonnell Douglas Model 
DC-9 series airplanes and C-9 (military) 
airplanes, was published in the Federal 
Register on March 29,1995 (58 FR 
16505). The action proposed to require, 
among other things, revision of the . 
existing Structural Inspection Document 
(SID) sampling program to require 
additional visual inspections of all 
Principal Structural Elements (PSE) on 
certain airplanes.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received.

One commenter supports the 
proposal.

Several commenters objected to the 
proposed repair requirements which 
would require that any cracked 
structure-detected during the required 
inspections be repaired "in accordance 
with a method approved by the Manager

of the Los Angeles Aircraft Certification 
Office (LAACO)." These commenters 
prefer the language of AD 87-14-07 Rl, 
which permitted cracked structure to be 
repaired "in accordance with an FAA- 
approved method," and request that the 
rule be revised to include this language. 
This requested language would allow 
repairs to be approved routinely by the 
manufacturer. Designated Engineering 
Representatives (DER), or SFAR 36- 
authorized organizations, without prior 
approval by the Manager of LAACO.
The commenters* justification for this 
request involves three points:

1. The commenters contend that it is 
not logical that the jnanner of repair 
approval should differ between repairs 
of PSE’s found cracked during a SID 
inspection and repairs of PSE’s found 
cracked during inspections other than 
those directly called for by the SID 
program./

2. The commenters also contend that 
it should not be necessary td involve the 
Manager of the LAACO in the repair 
approval process, since the process 
takes too much time. The commenters 
consider that adequate repair 
procedures already are available in the 
DC—9 Structural Repair Manual (SRM) 
and the service bulletins referenced in 
the SID; repair procedures can also be 
designed and approved by DER’s 
without further review and approval of 
the LAACO.

3. Several of the commenters also 
request that the airplane manufacturer, 
operator DER’s, and SFAR 36- 
authorized operators be allowed to 
approve repairs that are outside the 
scope of the SRM, at least temporarily, 
in order to allow the airplane to be 
returned to revenue service pending the 
outcome of a subsequent damage 
tolerance assessment (DTA) of the 
repair, which is required by the SID 
program of all repairs. These 
commenters state that restricting 
approval of such repairs to the LAACO 
Manager would hamper repair efforts 
and "would have an appreciable effect 
on the airplane’s retum-to-service 
times."

The FAA does not concur with the 
commenters' requests. While it is true 
that DER's arid SFAR 36-authorized 
organizations are authorized to approve 
certain repairs of cracking that is found 
during routine maintenance or 
opportunity inspections, the FAA 
considers mat any cracking detected in 
PSE structure during an inspection 
required by this AD (and the SID 
program) is indication of an 
airworthiness concern of a complex 
nature. Such cracking does not warrant 
"routine" handling, but requires 
expeditious action and a special

approach to address i t  It is crucial that 
thé FAA be aware of all repairs made to 
PSE’s or to their configuration. Where 
repair data do not exist, it is essential 
that the FAA have feedback as to the 
type of repairs being made. Given that 
possible new relevant issues might be 
revealed during this process, it is 
imperative that the FAA have such 
feedback. Only by reviewing repair 
approvals can the FAA be assured of 
this feedback and of the adequacy of the 
repair methods. The FAA has 
determined that standardization and 
coritinuity of repair approvals can, best 
be maintained by having one single 
point of approval for all repairs of 
cracks in PSE’s identified during SID 
inspections required by this ÀD. Since 
the Manager of the LAACO is 
accountable for the primary oversight 
for the actions regarding this AD, it is 
appropriate that he be this single point 
of approVaL His involvement, therefore, 
is warranted in the development and 
approval of repairs.

Standardization and continuity of 
repair approval is especially important 
in light of the complexity of the DC-9 
SID program. This program is unique in 
that it is based on the principle of 
statistical sampling, which requires 
cooperation between aircraft operators, 
the manufacturer, and the FAA in 
selecting airplane samples, 
accomplishing inspections, reporting 
discrepancies as they are found, and 
evaluating the safety impact of the 
discrepancies so that timely program 
adjustments can be made and the 
appropriate corrective actions taken to 
protect both the discrepant airplane and 
the fleet For example, when one bona 
fide fatigue crack is determined, the 
inspection end repair requirements 
must be developed in a timely manner 
to protect the entire Model DC-9 fleet 
This requires coordination with the 
Manager of the LAACO for the review 
of ail SID findings and a timely 
determination of bona fide fatigue 
cracking.

Further, cracked PSE structure 
detected during an inspection that is not 
directly required by the SID must first 
be reported to the FAA by the operator 
via a Service Difficulty Report (SDR), as 
is required by the relevant operating 
rules of the Federal Aviation 
Regulations. These SDR reports are 
compiled in an SDR data base that is 
used by the FAA for trend analysis and 
data studies used in planning, directing, 
controlling, and evaluating various 
airworthiness programs. Cracked PSE 
structure found during an inspection 
called out by the SID program (and this 
AD) are compiled, into a SID data base 
that is used by the FAA for many of the



6540 Federal Register /  Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

same purposes as SDR data base, 
including identification of necessary 
revisions to the SID program itself. The 
Manager of the LAACO has access to 
both the SDR and the SID data bases 
and, therefore, he is in a unique position 
that affords him a broad overview both 
to understand and assess the overall 
cracking and repair environment, and to 
implement timely initiatives to address 
and manage it.

As part of the SID program, every 
repair of PSE structure is required to 
have a DTA in order to establish its 
effect on the fatigue life of the affected 
PSE structure. The DTA process 
involves the review and use of type 
design data that are proprietary and may 
not be available to those persons (such 
as a DER) who are generally authorized 
to approve routine repairs. For this 
reason, it is appropriate that the 
Manager of the LAACO be the focal 
point in the DTA approval process.

In some cases, repairs are made to 
PSE structure as a result of cracking that 
was found during an opportunity 
inspection, and the approval of die 
repair is made without the coordination 
of the manufacturer and the LAACO. 
When the time arrives for that PSE to be 
inspected in compliance with the AD, 
the PSE becomes a “discrepant PSE.” If 
a DTA were not accomplished on the 
“discrepant PSE” at the time of the 
repair, compliance with the AD could 
require that the repair be removed or 
modified at a later time. In either case, 
the Manager of the LAACO is asked to 
ensure that all repairs to cracked PSE’s 
comply with the AD.

The FAA considers that any repair to 
cracked PSE’s without the required DTA 
can only be temporary, and will 
eventually require coordination with the 
Manager of the LAACO. Most methods 
of repair specified in the DC-9 
Structural Repair Manual, the relevant 
service bulletins, or DER-designed 
repairs do not include a continuing 
inspection program to ensure that the 
repair is inspected at the same level of 
safety as the original PSE structure. A 
DTA can be done most easily at the time 
of repair, rather than at a later date 
when the details of the repair may be 
hard to obtain and, undoubtedly, would 
be more costly. Currently, the Manager 
and staff of the LAACO are working 
very closely with the manufacturer to 
expedite interim repair approval 
requests. Such requests may be made 
under the provisions of paragraph (d) of 
the final rule.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed.

There are approximately 920 Model 
DC-9 series airplanes and C-9 (military) 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
586 airplanes of U.S. registry and 19 
U.S. operators would be affected by this 
proposed AD.

Incorporation of the SID program into 
an operator’s maintenance program, as 
was required by AD 87-14-07 Rl, 
necessitates approximately 1,000 work 
horns (per operator), at an average labor 
cost of $55 per work hour. Based on 
these figures, the cost to the 19 affected 
U.S. operators to incorporate the SID 
program, which was required previously 
in accordance with AD 87—14-07 Rl, is 
estimated to be $1,045,000.

The incorporation of the additional 
procedures that are required by this new 
AD action will require approximately 62 
additional work hours per operator to 
accomplish, at an average labor cost of 
$55 per work hour. Based on these 
figures, the cost to the 19 affected U.S. 
operators to incorporate these additional 
procedures into the SID program into an 
operator’s maintenance program is 
estimated to be $64,790.

The recurring inspection costs, as was 
required by AD 87—14-07 Rl and 
continues to be required by this new AD 
action, is approximately 341 work hours 
per airplane per year, at an average labor 
cost of $55 per work hour. Based on 
these figures, these recurring inspection 
costs are estimated to be $18,755 per 
airplane, or $10,990,430 for die affected 
U.S. fleet.

The recurring inspection procedures 
that are added to the program by this 
new AD action will require 
approximately 21 additional work hours 
per airplane per year to accomplish, at 
an average labor charge of $55 per work 
hour. Based on these figures, the 
additional recurring inspection cost 
impact added by this AD on U.S. 
operators is estimated to be $1,155 per 
airplane, or $676,830 for the affected 
U.S. fleet.

Based on the figures discussed above, 
the total cost impact of this AD is 
estimated to be $11,732,050 for the first 
year, and $11,667,260 for each year 
thereafter. These “total cost impact” 
figures assume that no operator has yet 
accomplished any of the requirements 
of this AD. However, it can be 
reasonably assumed that a majority of 
affected operators have already initiated 
the original SID program (as required by 
AD 87-14-07 Rl) and many may have 
already initiated the additional 
inspections required by this new AD 
action.

Additionally, the number of required 
work hours for each inspection 
requirement of this AD (and the SID

program), as indicated above, is 
presented as if the accomplishment of 
those actions were to be conducted as 
“stand alone” actions. However, in 
actual practice, these actions for the 
most part will be accomplished 
coincidentally or in combination with 
normally scheduled airplane 
inspections and other maintenance 
program tasks. Therefore, the actual 
number of necessary additional work 
horns will be minimal in many 
instances. Further, any costs associated, 
with special airplane scheduling can be 
expected to be minimal.

The regulations adopted herein will 
not have substantial direct effects oij the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety ̂ Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

removing amendment 39-6019 (53 FR
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46868, November 21,1988), and by 
adding a new airworthiness directive 
(AD), amendment 39—8807, to read as 
follows:
04-03-01 McDonnell Douglas: Amendment 

39-8807. Docket 93-NM-08-AD. 
Supersedes AD 87-14-07 Rl, 
Amendment 39-6019.

Applicability: Model DC-9-10, -20, -30, 
-40, -50 series airplanes, and C-9 (Military) 
airplanes; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To ensure the continuing structural 
integrity of these airplanes, accomplish the 
following:

(a) Within one year after December 23,
1988 (the effective date of AD 87-14-07 Rl, 
Amendment 39-6019), incorporate a revision 
into the FAA-approved maintenance 
inspection program which provides for 
inspection^) of the Principal Structural 
Elements (PSE) defined in McDonnell 
Douglas Report No. L26-008, "DC-9 
Supplemental Inspection Document (SID)," 
Section 2 of Vqlume I (All Series) of Revision 
1, dated November1987, in accordance with 
Section 2 of Volume III—87, dated November 
1987, of the SO). The non-destructive , 
inspection (NDI) techniques set forth in 
Section'2: of Volume H, dated November 
1987, of the SID provide acceptable methods 
for accomplishing the inspections required 
by this paragraph. All inspection results 
(negative or positive) must be reported to 
McDonnell Douglas, in accordance with the 
instructiona contained in Section 2 of 
Volume m -67, dated November 1987, of the 
SID. Information collection requirements 
contained in this regulation have been 
approved by the Office of Management and 
Budget (OMB) under the provisions of the 
Paperwork Reduction Act of 1980 (44 U.S.C 
3501 etseq.) and have been assigned OMB 
Control Number 2120-0056.

Note 1: Volume n, dated November 1987, 
of the SID la comprised of the following:

Volume designation
Revision

level
shown on 

volume

Volume 1M0/20 ................
Volume H-20/30 ......... .................

Original.
1.

Volume 11-40 ...................  ....... Original.
OriginalVolume 11-60 .... _________ ...

(b) Within 6 months after the effective date 
of. this AD, replace the revision of the FAA- 
approved maintenance inspection program 
required by paragraph (aj of this AD, with a 
revision that provides for inspection^) of the 
PSE's defined In McDonnell Douglas Report

No. L26-r008, "DC-9 Supplemental 
Inspection Document (SID)," Section 2 of 
Volume I of Revision 3, dated April 1991, in 
accordance with Section 2 of Volume 01-92, 
dated July 1992, of the SID.

(1) Visual inspections of all PSE’s on 
airplanes listed in Volume 01-92, dated July 
1992, of the SID planning data, are required 
by the fleet leader-operator sampling (FLOS) 
program at least once during the interval 
between the start date (SDATE) and the end 
date (EDATE) established for each PSE. 
These visual inspections are defined in 
Section 3 of Volume 0, dated April 1991, of 
the SID, and are required only for those 
airplanes that have not been inspected 
previously in accordance with Section 2 of 
Volume fl, dated April 1991, of the SID.

(2) The NDI techniques set forth in Section 
2 of Volume 0, dated April 1991, of the SID 
provide acceptable methods for 
accomplishing the inspections required by 
this paragraph.

(3) Ail inspection results (negative or 
positive) ¡must be reported to McDonnell 
Douglas, in accordance with the instructions 
contained in section 2 of Volume 10-92, 
dated July 1992, of the SID. Information 
collection requirements contained in this 
regulation have been approved by the OMB 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et . 
seq.) and have been assigned QMB Control 
Number 212G-0058.

Note 2: Volume 0, dated April 1991, of the 
SID is comprised of the following:

Volume Designation
Revision 

level shown 
on volume

Volume 8—10/20 ,,r......... 3
Volume H-20/30 * .......... ...... 4
Volume H—4 0 ____..._______ _____ 3
Volume 11-60 ............ ....... ......... 3

Note 3: NDI inspections accomplished in 
accordance with the following Volume n of 
the SID provide acceptable methods for 
accomplishing the inspections required by 
this paragraph:

Volume Designa- 
tion

Revision
level

Date of re
vision

Volume 11-10/20 ... 3 .........____ April 1991.
Volume H-1Q/20 ... 2 ................ April 1990.
Volume H-10/20 ... 1 ...______ June 1989.
Volume 11-10/20 ... Original .... November

1987.
Volume 6-20/30 ~ 4 ______ ..... April 1991.
Volume H-20/30 ... 3 ~ April 1990.
Volume H-20/30 ._ 2 — _______ June 1989.
Volume M-20/30 ... 1 ................ November

1987.

Volume Designa
tion

Revision
level

Date of re
vision

Volume H-40 ...___ 3 .......... . Apri) 1991.
Volume H-40 _____ 2 ........... April 1990.
Volume H -40_____ 1 _____ :.___ June 1989.
Volume H -40........ Original .... November

1987.
Volume H-50 ...___ 3 ................ April 1991.
Volume H-50 ..M . 2 ............ . April 1990.
Volume H—5 0 ------ 1 i i ________ June 1989.
Volume 11-60 _____ Original __ November

1987.

(c) Any cracked structure detected during 
the inspections required by paragraph (a) or 
(b) of this AD must be repaired before further 
flight, in accordance with a method approved 
by the Manager, Los Angeles Aircraft 
Certification Office (ACO), PAA, Transport 
Airplane Directorate.

Note 4: Requests for approval of any PSE 
repair that would affect the FAA-approvea 
maintenance Inspection program that is 
required by this AD should include a damage 
tolerance assessment for that PSE.

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 
Angeles ACO, PAA, Transport Airplane 
Directorate. Operators shall submit their 
requests through an appropriate PAA 
Principal Maintenance Inspector, who may 
add comments and then send it to the 
Manager, Los Angeles ACO.

Note 5; Information concerning the ' 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles AGO.

(e) Special flight permits may be issued in 
accordance with PAR 21.197 and 21.199 to 
operate die airplane to a location where the 
requirements of this AD can be 
accomplished.

(f) Certain of the inspections to be added 
to the FAA-approved maintenance program 
shall be done in accordance with McDonnell 
Douglas Report No. L26-008, "DC-9 
Supplemental Inspection Document (SID)," 
dated November 1987, The incorporation by 
reference of this document was approved 
previously by the Director of the Federal 
Register, In accordance with 5* ILS.G 552(a) 
and 1 GFR part 51, as of December 23,1988 
(53 FR 48666, November 21,1988). Certain 
other of the inspections to be added to the 
FAA-approved maintenance program shall be 
done in accordance with the foliowing 
volumes of McDonnell Douglas Report No. 
L26-008, "DC-9 Supplemental Inspection 
Document (SID)," that contain the lists of 
effective pages indicated below:

Document Page number Revision
level Date

Volum e 1—AH Series .. ........................... List of Effective Pages A, B, C  ___ ____ ____ _______ ___ .......___ 3 April 1991. 
April 1991. 
April 1990. 
April 1991.

Volum e H-10/20___________________________ List of Effective Pages A, B, C , D, E , F, G H 1 J  K 3
2 .

Volum e H-2Û/30____ List of Effective Pages A, B, C , D, E , F , G , H, 1, J , K, L, M, N, O, P, 
0 . R , S . U.

Volum e IM O _____ List of Effective Pages A, B, C , D, E , F , G , H, L J, K, L, M, N, O
Original .... April 1990. 

toril 1991.
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Document Page number Revision
level Date

Volume 11-50 ................................................
Volume 111-92 All Series ....................... .

List of Effective Pages A, B, C , D, E , F, G, H, 1, J, K, L, M, N, O .......
Entire Document...........................................................................................

3 ................
Original __

April 1991. 
July 1992.

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from McDonnell Douglas Corporation, P.O. 
Box 1771, Long Beach, California 90846- 
1771, Attention: Business Unit Manager, 
Technical Publications—Technical 
Administrative Support, C1-L5B. Copies may 
be inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the FAA, Transport 
Airplane Directorate, Los Angeles Aircraft 
Certification Office, 3229 East Spring Street, 
Long Beach, California; or at the Office of the 
Federal Register, 800 North Capitol Street, 
NW., suite 700, Washington, DC.

(g) This amendment becomes effective on 
March 14,1994.

Issued in Renton, Washington, on January
20,1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-1584 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-02-AD; Amendment 
39-8822; AD 94-04-04]

Airworthiness Directives; Boeing 
Model 757 Series Airplanes Equipped 
With Roils Royce Engines
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; request for 
comments.
SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain Boeing Model 757 
series airplanes. This action requires 
inspections to detect fatigue-related 
cracking or breakage of the hydraulic 
tubing support brackets located on the 
upper spar web in the engine struts; 
further inspection to detect related 
damage of the upper spar web, the fuel 
lines, and the hydraulic lines, as 
necessary; and repair or replacement of 
cracked or damaged parts. This action 
also provides for an optional 
terminating action which, if 
accomplished, would eliminate the 
need for the required inspections. This 
amendment is prompted by reports of 
fatigue-related cracks in the hydraulic 
tubing support brackets located on the 
upper spar web in the engine struts. The 
actions specified in this AD are

intended to prevent fire or explosion in 
the interior of the engine struts.
DATES: Effective February 28,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February 
28,1994.

Comments for inclusion in thé Rules 
Docket must be received on or before 
April 12,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94—NM— 
02-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in 
this AD may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 
3707, Seattle, Washington 98124—2207. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Sheila Mariano, Aerospace Engineer, 
Systems and Equipment Branch, ANM— 
130S, FAA, Transport Airplane 
Directorate, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2675; fax (206) 227-1182. 
SUPPLEMENTARY INFORMATION: The FAA 
has recently received reports from 
Boeing that operators have reported 
fatigue-related cracks in the hydraulic 
tubing support brackets located on the 
upper spar web of the engine struts in 
several Model 757 series airplanes. The 
cracked support brackets were 
manufactured from 2219 aluminum 
alloy. On one airplane, a support 
bracket cracked completely and the 
clamp assembly wore a hole in the 
upper spar web. (A bracket that is 
completely cracked can permit the 
clamp assembly to loosen and rotate on 
the hydraulic line.) On another airplane, 
a support bracket cracked completely 
and the clamp assembly wore a hole in 
the fuel feed line located next to the 
hydraulic pressure line.

The interior part of the strut contains 
ignition sources. The upper spar web 
acts as a seal to keep fluids and vapors 
from hydraulic lines and fuel lines out 
of the interior part of the strut, where

the pneumatic bleed air ducts are 
located. If fluids leak from the fuel line 
or the hydraulic lines that are on top of 
the upper spar web, those fluids will 
drain from the strut through the strut 
drain system. If the upper spar web has 
a hole in it and fuel or hydraulic fluid 
leaks occur, then those fluids could 
drain into the interior of the strut. The 
surface temperatures of the bleed air 
ducts are hot enough to be an ignition 
source. Fatigue-related cracking in the 
hydraulic tubing support brackets, if not 
detected and corrected in a timely 
manner, could result in fuel or 
hydraulic fluid leaking and draining 
into the interior of the strut, which 
could result in fire or explosion.

The FAA has reviewed and approved 
Boeing Alert Service Bulletin 757—54A— 
0030, Revision 1, dated December 20, 
1993, that describes procedures for 
performing a one-time inspection on 
Group Two airplanes using a magnet to 
determine whether the forward support 
bracket for the hydraulic tubing in the 
upper spar web of each strut is 
manufactured from 17-7PH steel. (No 
further inspection is recommended for 
support brackets manufactured from 17— 
7PH steel, since it is not subject to the 
identified fatigue cracking problems.) 
For Group Two airplanes, the forward 
bracket is manufactured from either 17— 
7PH steel or 2219 aluminum alloy; the 
remainder of the support brackets (two 
to four brackets) are manufactured from 
17-7PH steel. Group One airplanes are 
not equipped with 17-PH steel brackets. 
The alert service bulletin also describes 
procedures for performing an initial 
visual inspection to detect fatigue- 
related cracking or breakage of all non- 
17-7PH steel support brackets. If any 
completely broken or cracked support 
bracket is found as a result of the initial 
inspection, this alert service bulletin 
describes procedures for performing a 
further visual inspection to detect 
related damage of the upper spar web, 
the fuel lines, and the hydraulic lines, 
as necessary; repair or replacement of 
damaged parts with new or serviceable 
parts; and removal of any broken or 
cracked support brackets. This alert 
Service bulletin also describes 
procedures for replacing the existing 
support brackets with new nickel alloy 
support brackets. Finally, this alert 
service bulletin recommends that a 
limited number of flights be permitted 
prior to replacement of any removed
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support bracket with a new nickel alloy 
support bracket

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Boeing Model 757 
series airplanes of the same type design, 
this AD is being issued to prevent fire 
or explosion in the interior of the engine 
struts. This AD requires the following 
actions:

1. A one-time inspection using a 
magnet to determine whether the 
forward support bracket for the 
hydraulic tubing in the upper spar web 
of each engine strut is manufactured 
from 17-7PH steel. No further action is 
necessary for support brackets 
manufactured from 17-7PH steel.

2. An initial visual inspection to 
detect fatigue-related cracking or 
breakage of all support brackets that are 
not manufactured from 17-7PH steeL

3. If any completely broken or cracked 
support bracket is found as a result of 
the initial inspection, a further visual 
inspection to detect related damage of 
the upper spar web, the fuel lines, and 
the hydraulic lines, as necessary.

4. Repair or replacement of damaged 
parts with new or serviceable parts.

5. Removal and replacement of any 
broken or cracked support brackets.

The actions are required to be 
accomplished in accordance with the 
alert service bulletin described 
previously.

This AD also requires repetitive 
inspections for airplanes having one or 
more support brackets that are 
manufactured from 2219 aluminum, 
2024-T42 aluminum alloy, or 301 
stainless steel. The repetitive 
inspections would be required to be 
performed in accordance with the 
procedures described in the alert service 
bulletin.

This AD also provides for 
replacement of die existing support 
brackets on the upper spar web of each 
engine strut with new nickel alloy 
support brackets. If accomplished at all 
locations, this replacement would 
terminate the need for all of the required 
inspections. If accomplished, this 
replacement is required to be performed 
in accordance with the alert service 
bulletin described previously.

This AD specifies that if certain 
brackets are found cracked or broken, a 
certain number of further flights are 
allowed prior to replacement of the 
bracket, provided that:

(1) Cracked or broken brackets are 
removed completely;

(2) Damaged spar Webs are repaired, 
and

(3) Damaged fuel lines and hydraulic 
lines are repaired or replaced.

This is considered to be interim 
action. The FAA is currently 
considering requiring the replacement 
of all existing support brackets 
manufactured from 2219 alum inum , 
2024-T42 aluminum alloy, or 301 
stainless steel with new nickel alloy 
support brackets, which will constitute 
terminating action for the inspections 
required by this AD action. However, 
the proposed compliance time for the 
installation of the modification is 
sufficiently long so that notice and 
public comment would not be 
impracticable.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commentera wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—NM-02-AD. ” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26* 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference. 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39,13 is amended by 

adding the following new airworthiness 
directive:
94-04-04 Boeing: Amendment 39-8822.

Docket 94—NM-02-AD.
Applicability: Model 757 series airplanes 

equipped with Rolls Royce engines; as listed 
in Boeing Alert Service Bulletin 747- 
54A0030, Revision 1, dated December 20, 
1993; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent fire or explosion in the interior 
of the engine struts, accomplish the 
following:
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(a) For Group 2 Airplanes: Within 60 days 
after the effective date of this AD. perform an 
inspection using a magnet to determine 
whether the forward support bracket for the 
hydraulic tubing on the upper spar web of 
each engine strut is manufactured from 17— 
7PH steel, in accordance with Boeing Alert 
Service Bulletin 757—54A0030, Revision 1, 
dated December 20,1993. If any forward 
support bracket is manufactured from 17— 
7PH steel, no further action is required by 
this AD for that forward bracket.

Note 1: The brackets positioned after the 
forward bracket should be manufactured 
from 17-7PH steel, as shown below:

Bracket-part number-
(Power 

plant sta
tion num-

. ber)

First Bracket-312N5817-13 (or PPS 102
equivalent).

Second Bracket-312N5817-19 PPS 120
(or equivalent).

Third Bracket-312N5817-23 (or PPS 129
equivalent).

Fourth Bracket-312N5817-25 PPS 145
(or equivalent).

(b) For Groups 1 and 2 Airplanes: 
Within 60 days after the effective date 
of this AD (for Group 1 airplanes), and 
prior to further flight following the 
inspection required by paragraph (a) of 
this AD (for Group 2 airplanes), perform 
an initial visual inspection to detect 
fatigue-related cracks or breakage on the 
hydraulic tubing support brackets not 
manufactured of 17—7PH steel on the 
upper spar web of each engine strut, in 
accordance with Boeing Alert Service 
Bulletin 757—54A0030 , Revision 1, 
dated December 20,1993. If any 
discrepancy is detected, prior to further 
flight, accomplish the following in 
accordance with the alert service 
bulletin:

(1) For any support bracket that is 
completely broken: Perform a further 
visual inspection to detect worn areas or 
other damage of the upper spar web, the 
fuel lines, and the hydraulic lines; and 
prior to further flight, accomplish 
paragraphs (b)(l)(i), (b)(l)(ii), (b)(l)(iii) 
and (b)(l)(iv) of this AD in accordance 
with the alert service bulletin:

(1) Repair any damaged upper spar 
web.

(ii) Repair or replace any damaged 
fuel line with new or serviceable parts, 
as necessary.

(iff) Replace any damaged hydraulic 
line with new or serviceable parts.

(iv) Remove any broken support 
bracket; and, except as provided by 
paragraph (c) of this AD, replace it with 
a new nickel alloy bracket.

(2) For any support bracket that is 
cracked, but not completely broken; 
Perform a further visual inspection to 
detect damage of the hydraulic pressure

line only; and prior to further flight, 
accomplish paragraphs (b)(2)(i) and
(b)(2)(ii) of tiffs AD in accordance with 
the alert service bulletin:

(i) Replace any damaged hydraulic 
pressure line with new or serviceable 
parts, as necessary.

(ii) Remove any cracked support 
bracket; and, except as provided by 
paragraph (c) of this AD, replace it with 
a new nickel alloy bracket.

(c) For any airplane having a support 
bracket that is removed during 
accomplishment of paragraph (b)(l)(iv) 
or (b)(2)(ii) of this AD: The following 
number of flights are permitted prior to 
replacement of any removed support 
bracket with a new nickel alloy bracket 
(in accordance with Boeing Alert 
Service Bulletin 757—54A0030, Revision 
1, dated December 20,1993), provided 
that, prior to further flight, the cracked 
or broken brackets are removed 
completely, damaged spar webs are 
repaired, and fuel lines and hydraulic 
lines are repaired or replaced, in 
accordance with paragraph (b) of this 
AD:

Bracket-part numbeMpower Flights per-
plant station number) mrtted

First Bracket Removed P/N No Flights.
312N5817-55 (PPS 102). 

Second Bracket Removed P/N Ten Flights.
312N5817-69 (PPS 120). 

Third Bracket Removed P/N Ten Flights.
312N5817-73 (PPS 129). 

Fourth Bracket Removed P/N Three
312N5817-75 (PPS 145). Flights.

Second and Third Brackets Re- One Flight
moved.

Multiple Brackets, other than No Flights.
Second and Third.

(d) For any airplane having a support 
bracket that is manufactured from 2024— 
T42 aluminum alloy or 301 stainless 
steel: Repeat the initial inspection 
required by paragraph (b) of this AD 
thereafter at intervals not to exceed
2.000 flight hours in accordance with 
the procedures described in Boeing 
Alert Service Bulletin 757—54A0030, 
Revision 1, dated December 20,1993.

(e) For any airplane having a support 
bracket that is manufactured from 2219 
aluminum: Repeat the initial inspection 
required by paragraph (b) of this AD 
thereafter at intervals not to exceed
1.000 flight horns in accordance with 
the procedures described in Boeing 
Alert Service Bulletin 757-54A0030, 
Revision 1, dated December 20,1993.

(f) Installation of new nickel alloy 
hydraulic tubing support brackets for 
the hydraulic tubing on the upper spar 
web of the engine struts at all locations 
in accordance with the requirements of 
Boeing Alert Service Bulletin 757— 
54A0030, Revision 1, dated December

20,1993, constitutes terminating action 
for the requirements of this AD.

(g) As of the effective date of this AD, 
no person shall install any hydraulic v  
tubing support bracket on the upper 
spar web of the engine struts that is 
manufactured from 2219 aluminum, 
2024-T42 aluminum alloy, or 301 
stainless steel on any airplane.

(h) An alternative method of 
compliance or adjustment of the 
compliance time that provides an 
acceptable level of safety may be used 
if approved by the Manager, Seattle 
Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate. 
Operators shall submit their requests 
through an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the 
Manager, Seattle ACO. '

Note 2: Information concerning the 
existence of approved alternative 
methods of compliance with this AD, if 
any, may be obtained from the Seattle 
ACO.

(i) Special flight permits may be 
issued in accordance with FAR 2nd 
21.199 to operate the airplane to a 
location where the requirements of this 
AD can be accomplished.

(j) The inspections, repairs and 
replacement shall be done in 
accordance with Boeing Alert Service 
Bulletin 757—54A0030, Revision 1, 
dated December 20,1993. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be obtained from Boeing Commercial 
Airplane Group, P.O. Box 3707, Seattle, 
Washington 98124—2207. Copies may be 
inspected at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC.

(k) This amendment becomes effective 
on February 28,1994.

Issued in Renton, Washington, on February
4,1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-3105 Filed 2-10-94; 0:45 am) 
BILUNG CODE 4910-13-U
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14CFR  Part 39
[Docket No. 94-ANE-06; Amendment 39- 
8818; AD 94-03-11]

Airworthiness Directives; Hartzell 
Propeller Inc. HC-B4 Series Propellers
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule, request for 
comments.
SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to Hartzell Propeller Inc. HC- 
B4 series propellers. This action 
requires a one-time inspection for 
fatigue cracks and rework of certain HC— 
B4 series propeller hub arm assemblies. 
This amendment is prompted by two 
aircraft accidents involving aircraft with 
HC-B4 series propellers and a 
determination that approximately 290 
propeller hub arm assemblies that may 
have been exposed to operating 
characteristics similar to accident 
aircraft have not been inspected in 
accordance with two previous AD’s, 93— 
09-04 and 93-12-01. The actions 
specified in this AD are intended to 
prevent fatigue cracks in propeller hub 
arm assemblies progressing to failure, 
resulting in departure of the hub arm 
and blade, and may result in engine 
separation and subsequent loss of 
aircraft control.
DATES: Effective February 28,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February
28,1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
April 12,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No.
94—ANE—06,12 New England Executive 
Park, Burlington, MA 01803-5299.

The service information referenced in 
this AD may be obtained from Hartzell 
Propeller Inc., One Propeller Place, 
Piqua, OH 45356-2634; telephone (513) 
778-4200. This information may be 
examined at the FAA, New England 
Region, Office of the Assistant Chief 
Counsel, 12 New England Executive 
Park, Burlington, MA; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW„ suite 700, Washington, DC. 
for fu r th er  in fo rm atio n  c o n ta c t : Tim 
Smyth, Aerospace Engineer, Chicago 
Aircraft Certification Office, FAA, Small 
Airplane Directorate, 2300 East Devon 
Avenue, room 232, Des Plaines, IL

60018; telephone (708) 294-7130, fax 
(708) 294-7834.
SUPPLEMENTARY INFORMATION: On April 
28,1993, the Federal Aviation 
Administration (FAA) issued priority 
letter airworthiness directive (AD) 93- 
09-04, applicable to Hartzell Propeller 
Inc. HC-B4 series propellers installed 
on Mitsubishi Model MU-2B-60 
aircraft, and published this AD in the 
Federal Register on July 22,1993 (58 FR 
39139). That AD was prompted by two 
reports of propeller hub arm assembly 
fatigue failure and subsequent propeller 
blade separation from aircraft in flight. 
Preliminary data indicated that fatigue 
cracks can originate in the propeller hub 
arm assembly. That AD requires 
removal from service of propeller hub 
assemblies, and replacement with 
serviceable propeller hub assemblies, on 
Mitsubishi Model MU-2B—60 aircraft. 
That condition, if not corrected, can 
result in fatigue cracks in propeller hub 
arm assemblies progressing to failure, 
resulting in departure of the hub arm 
and blade, and may result in engine 
separation and subsequent loss of 
aircraft control.

Since the issuance of that AD, the 
FAA has received a report of a hub arm 
assembly with a crack indication in the 
hub arm that was found during the 
inspection and rework required by AD 
93-09-04. The FAA determined it was 
necessary to issue a new priority letter 
AD 93-12-01 on June 10,1993, and 
subsequently published this AD in the 
Federal Register on September 29,1993 
(58 FR-50840). That AD requires similar 
inspections and rework on these same 
propeller models installed on 
Mitsubishi MU-2B-26A, -36A, and -40 
aircraft, as these aircraft have similar 
operating characteristics to the 
Mitsubishi Model MU-2B-60 aircraft, 
but have different performance 
limitations. Since the propeller 
installations on the Mitsubishi MU-2B 
series aircraft are operated at a higher 
propeller inflow angle during cruise 
than other aircraft with this same model 
propeller installed, it was necessary to 
inspect these additional MU-2B series 
aircraft as soon as possible.

The FAA has determined by 
subsequent investigation that 
approximately 290 Hartzell Propeller 
Inc. HG-B4 series propeller hub arm 
assemblies, that at one time may have 
been installed on Mitsubishi MU-2B 
series aircraft, have not been inspected 
in accordance with either AD 93-09-04 
or AD 93-12-01. These propeller hub 
arm assemblies may be exchanged and 
installed on several different aircraft 
models, and therefore it is possible that 
certain propeller hub arm assemblies

outside the assemblies inspected and 
reworked in accordance with AD 93- 
09-04 and AD 93-12-01 may have been 
previously installed on a Mitsubishi 
MU-2B series aircraft, but are now 
installed on other aircraft models. Since 
these propeller hub arm assemblies may 
have at one time been exposed to the 
operating characteristics of Mitsubishi 
MU-2B series aircraft, the FAA has 
determined there is a need to inspect 
these additional hub arm assemblies for 
fatigue cracking.

Although the FAA and Hartzell 
Propeller Inc. have conducted a search 
for HC-B4 series propeller hub arm 
assemblies that have been previously 
installed on Mitsubishi MU-2B series 
aircraft but that are now installed on 
other aircraft models, the list of hub arm 
assembly serial numbers included in 
Hartzell Propeller Inc. ASB No. A186, 
dated January 25,1994, cannot be 
viewed as exhaustive. This AD requires, 
therefore, that owners and operators of 
aircraft other than the Mitsubishi MU- 
28 series aircraft that have Hartzell 
Propeller Inc. HC-B4 series propellers 
installed determine whether their 
current Hartzell Propeller Inc. HC-B4 
series propeller hub arm assemblies 
have seen previous service on 
Mitsubishi MU-2B series aircraft using 
methods such as a records check of 
aircraft or propeller maintenance 
records. The FAA has determined, 
however, that if an owner cannot 
determine from a records check if a HC- 
B4 propeller hub arm assembly now 
installed on another aircraft model ever 
saw service in a Mitsubishi MU-2B 
series aircraft and that propeller hub 
arm assembly is not listed in Hartzell 
Propeller Inc. ASB No. A186, dated 
January 25,1994, the risk of that 
propeller hub arm assembly having seen 
service on a Mitsubishi MU-2B series 
aircraft is sufficiently low to warrant no 
further action. If the owner or operator 
determines that the currently installed 
Hartzell Propeller Inc. HC-B4 series 
steel propeller hub arm assembly has 
seen previous service on Mitsubishi 
MU-2B series aircraft, then it must be 
inspected for fatigue cracks and 
reworked.

The FAA has reviewed and approved 
the technical contents of Hartzell 
Propeller Inc. Alert Service Bulletin 
(ASB) No. A186, dated January 25,1994, 
that describes procedures for 
identifying, inspecting and reworking 
the affected propeller hub arm 
assemblies.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Hartzell Propeller Inc. 
HC-B4 series propellers of the same 
type design, this AD is being issued to
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require inspection for fatigue cracks and 
rework of certain Hartzell Propeller Inc. 
HC-B4 series propeller hub arm 
assemblies to prevent failure. The 
actions are required to be accomplished 
in accordance with the alert service 
bulletin described previously.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption “ADDRESSES.” All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—ANE-06.” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the

national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption “ADDRESSES.”
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal ^viation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1, The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR 
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
84-03-11 Hartzell Propeller Inc.:

Amendment 39-8818. Docket 94—ANE- 
06.

Applicability: Hartzell Propeller Inc. HC- 
B4 series propellers, except those propellers 
installed on Mitsubishi MU-2B-26A, -36A, 
—40, and -60 aircraft. The affected propellers 
are installed on but not limited to the 
following'aircraft: Beech F90 King Air, A100 
and A100A King Air, B100 King Air;

Construcciones Aeronáuticas, SA (CASA) C- 
212-CB, -CC, and -CF; Dehavilland Heron— 
Saunders conversion ST-27B; Domier 
D0228-100, -101, -200, -201, -202, -212; 
Embraer EMB-121A1 Xingu; Fairchild 
SA226-TB Merlin BIB; Let L-410A; and 
Shorts SC-7 series 3, variant 200. NOTE:
This airworthiness directive (AD) does not 
contain an exhaustive list of aircraft which 
utilize these propellers. Other Type 
Certificated models may not be included in 
the list, and other aircraft may use the 
affected propeller models through, for 
example, installation approvals made by 
Supplemental Type Certificate or FAA Form 
337 “Major Repair and Alteration.” It is the 
responsibility of the owner, operator, or 
person returning the aircraft to service to 
determine if an aircraft has an affected 
propeller. >

Compliance: Required as indicated, unless 
accomplished previously.

To prevent possible fatigue cracks in 
propeller hub arm assemblies progressing to 
failure, resulting in departure of the hub arm 
and'blade, that may result in engine 
separation and subsequent loss of aircraft 
control, accomplish the following:

(a) For each Hartzell Propeller Inc. HC-B4 
series propeller currently installed on an 
aircraft other than Mitsubishi MU-2B series 
aircraft, determine if the propeller hub arm 
assembly has ever seen service on a 
Mitsubishi MU—2B series aircraft prior to 
performing the inspections required by the 
compliance schedule contained in paragraph 
(b) of this AD: .

(1) Determine if the currently installed 
propeller hub assembly matches a serial 
number (S/N) in Table 1 of Hartzell Propeller 
Inc. Alert Service Bulletin (ASB) No. A186, 
dated January 25,1994; and

(2) If the currently installed propeller hub 
assembly’s S/N is not listed in Table 1 of 
Hartzell Propeller Inc. ASB No. A186, dated 
January 25,1994, and an aircraft and 
propeller maintenance record search 
confirms the currently installed propeller 
hub assembly has not been previously 
installed on a Mitsubishi MU-2B series 
aircraft, or the service history cannot be 
determined, no further action is required.

(3) If the record search reveals that the S/
N of the currently installed propeller hub 
arm assembly is listed in Table 1 of Hartzell 
Propeller Inc. ASB No. A186, dated January 
25,1994, or the propeller hub arm assembly 
was installed previously on a Mitsubishi 
MU-2B series aircraft, remove the propeller 
hub arm assembly in accordance with the 
compliance schedule listed in paragraph (b) 
of this AD, and inspect and rework in 
accordance with the requirements of 
paragraph (c) of this AD.

(b) For propeller hub arm assemblies 
identified in paragraph (a)(3) of this AD, 
remove from service in accordance with the 
following schedule:
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Time in service since new on the effective date of this AD (TSN) or 
assemblies that have experienced a blade strike ' - Compliance required

Greater than or equal to 3,000 hours TSN -___............ .......... Within1 the'next 300 hours time in service (TIS), the next scheduled 
overhaul, or 24 calendar months after the effective date of this 
AD, whichever occurs first

Prior to the accumulation of 3,300 hours TSN, the next scheduled 
overhaul, or 24 calendar months after die effective date of this 
AD, whichever occurs first

Within the next 100 -hours US, of 2 calendar month« after the effec
tive date of this AB, whichever occurs first

Prior to further flight - «

Less than 3,000 hours TSN .......... .........  .............. _ .....

Regardless of'TSN, propeller hub arm assemblies that have experi
enced a blade strike prior to die effective date of this AD. See 
paragraph (e) of this AD for the definition of blade «trike.

Regardless of TSN, propeller hub arm assemblies diet experience a 
blade strike after die effective date of this AD. See paragraph (e) of 
this AD for the definition of a blade strike.

(c) Remove affected propeller hid) arm 
assemblies from the aircraft and return to 
Hartzell Service Center, 5465 West State 
Route 165. Piqua, OH 45356-2654 USA. 
telephone (513) 778-4205, for inspection and 
specified rework, in accordance with Hartzell 
Propeller Inc. AS8 No. A186, dated January
25.1994.

(d) Reinstall serviceable propeller hub arm 
assemblies that had the huh arm bores 
inspected and reworked, as necessary, pilot 
tubes replaced, end wore marked at the end 
of the hub arm assembly S/N with a suffix 
letter "M” In accordance with Hartzell 
Propeller Inc. ASB No. A186, dated January
25.1994.

(e) A blade strike is defined as a propeller 
having any blade or blades that have been 
bent beyond serviceable limits in accordance 
with Hartzell Propeller Inc. Service Letter 
(SLJ61S, dated December 10,1993.

(fi The “calendar month" compliance time 
stated in this AD allows the performance of 
the required action prior to the last day of the 
month in which compliance is required.

Note: For example, if action is required 2 
calendar months from April 28,1994, the 
required actions are to be performed not later 
than June 30,1994.

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Chicago 
Aircraft Certification Office. The request 
should be forwarded through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Chicago Aircraft Certification 
Office.

Note 1: Information concerning the 
existence of approved alternative methods of, 
compliance with this airworthiness directive, 
if any, may be obtained from the Chicago 
Aircraft Certification Office.

Note 2: Although Hartzell Service Center is 
presently the only FAA-approved repair 
facility authorized to conduct the 
requirements of this AD, other facilities may 
be authorized through the alternative method 
of compliance procedure in paragraph (g) of 
this AD.

(h) Except when propeller hub arm 
assemblies experience a blade strike after the 
effective date of this AD, special flight 
permits may be issued in accordance with 
FAR 21.197 and 21.199 to operate the aircraft 
to a location where the requirements of this 
AD can be accomplished.

(i) The removal. Inspection, and rework 
shall be done in accordance with the 
following service documents:

Document
No. Pages Revision Date

Hartzell ' 1-5 j Original ‘ „ , January
ASB 25.
No.
A186.

1994.

Total j 5
pages.

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1CFR part 51. Copies may be detained 
from Hartzell Propeller Inc., One Propeller 
Place, Piqua, OH 45356—2634.Copies may be 
inspected at the FAA, New England Region, 
Office of the Assistant Chief Counsel, 12 New 
England Executive Park; Burlington, MA; or 
at die Office of the Federal Register, 800 
North Capitol Street, NW., suite TOO, 
Washington, DC.

- (}) This amendment becomes effective on 
February 28,1994.

Issued in Burlington, Massachusetts, on 
February 2,1994.
Jay J. Pardee,
Manager, Engine and Propeller directorate, 
Aircraft Certification Service:
(FR Doc. 94-3102 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-1J-P

14 CFR  Part 91
[Docket No. 27583; Amendment No. 91-237]

Special Visual Right Rules (SVFR); 
Denver, CO
AQENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: F in a l ru le ; correction.

SUMMARY: This action corrects an error 
in the technical amendment to the final 
rule on special visual flight rales that 
was published on January 19,1994 (59 
FR 2918). This technical amendment 
substituted the word “International” for 
“ Stapleton ’ ’ inadvertently renaming the 
Denver International Airport

‘‘International International Airport.” 
This action corrects the description to 
read Denver International Airport.
EFFECTIVE OATES: 0 7 0 1  L3TC, M a rch  9 , 
1 9 9 4 .

FOR FURTHER INFORMATION CONTACT:
Ms. Ellen Cram, Air Traffic Rules 
Branch, (ATP—230), Airspace-Rules and 
Aeronautical Information Division, 800 
Independence Avenue, SW.
Washington, DC 20591, telephone (202) 
267-6783.
SUPPLEMENTARY INFORMATION:
History

The FAA published a technical 
amendment on January 19,1994 (59 FR 
2918) intending to indicate in part 91, 
appendix D, sections 1 and 3 that on 
March 9,1994, the new Denver 
International Airport will open, 
replacing the Stapleton international 
Airport. However, the FAA 
inadvertently indicated that the word 
“Stapleton” should be replaced with the 
word “International.” This action 
corrects the description in these two 
sections to read “Denver, CO (Denver 
International Airport),”
Correction of Final Rule

Accordingly, pursuant to the 
authority delegated to me, amendatory 
instruction number 2 in the third 
column on page 2918 (59 FR 2918) is 
corrected to read as follows:
Appendix D to Part 91 (Corrected)

2. Sections 1 and 3 of appendix D are 
amended at the “Denver, CO” entry by 
replacing the word “Stapleton“ with file 
word '“Denver.”

Issued in Washington, DC, on February 4,  ̂
1994.
W illis C . N elso n ,
Assistant Manager for Airspace Rules Sr 
Aeronautical Information Division.
(FR Doc. 94-3242 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-U-U
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14 CFR Part 95
[Docket No. 27600]

IFR Altitudes; Miscellaneous 
Amendments
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rules) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. This regulatory 
action is needed because of changes 
occurring in the National Airspace 
System. These changes are designed to 
provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 
EFFECTIVE DATE: March 9,1994.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 95 of the Federal 
Aviation Regulations (14 CFR part 95) 
amends, suspends, or revokes IFR 
altitudes governing the operation of all 
aircraft in flight over a specified route 
or any portion of that route, as well as

the changeover points (COPs) for 
Federal airways, jet routes, or direct 
routes as prescribed in part 95. The 
specified IFR altitudes, when used in 
conjunction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference. The 
reasons and circumstances that create 
the need for this amendment involve 
matters of flight safety and operational 
efficiency in the National Airspace 
System, are related to published 
aeronautical charts that are essential to 
the user, and provide for the safe and 
efficient use of the navigable airspace.
In addition, those various reasons or 
circumstances require making this 
amendment effective before the next, 
scheduled charting and publication date 
of the flight information to assure its 
timely availability to the user. The 
effective date of this amendment reflects 
those considerations. In view of the 
close and immediate relationship 
between these regulatory changes and 
safety in air commerce, I find that notice 
and public procedure before adopting 
this amendment are unnecessary, 
impracticable, and contrary to the 
public interest and that good cause 
exists for making the amendment 
effective in less than 30 days. The FAA 
has determined that this regulation only 
involves an established body of 
technical regulations for which frequent 
and routine amendments are necessary 
to keep them operationally current. It, 
therefore—(1) is not a “major rule”

under Executive Order 12291; (2) is not 
a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 95

Aircraft, Airspace.
Issued in Washington, DC on February 7, 

1994.
Thomas C. Accardi,
Director, Flight Standards Service.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, part 95 of the Federal 
Aviation Regulations (14 CFR part 95) is 
amended as follows effective at 0901 
UTC, April 1,1993:

1. The authority citation for part 95 
continues to read as follows:

PART 95—[AMENDED]
Authority: 49 U.S.C. 1348,1354, and 1510; 

49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.49(b)(2).

2. Part 95 is amended to read as 
follows:
BILLING COOE 49K M 3-M



Federal Register /  Vol 59, No. 29 /  Friday, February 11, 1994 /  Rules and Regulations 6549

REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES & CHANGEOVER POINTS
Special Amendment, Effective March 9, 1994, or by NOTAM on Commissioning of

Denver International Airport
FROM TO MEA FROM TO MEA

«95.6004 VOR FEDERAL AIRWAY 4
1S AMENDED TO «EAD IN PART

FLEMS, WY RX BARGR, CO FIX *11000
*10000 - MOCA

8ARGR, CO FIX WISER, CO FIX «400
WISER, CO FIX G C  CO VORTAC 8000
GILL. CO VORTAC THURMAN, CO VORTAC 7000

195.6005 VOR FEDERAL AIRWAY 6
IS AMENDED TO HEAD IN PAST

KREMMUNG, CO VORTAC *MILE HIGH. CO 15500
VORTAC

*10300 • MCA MRE HIGH VORTAC, W BND 
MILE HIGH, CO VORTAC HOYTT. CO FIX 7500
HOYTT, CO FIX AKRON, CO VORTAC 70Ö0

«95.6019 VOR FEDERAL AIRWAY 19
IS AMENDED TO READ 4N PART

PUEBLO, CO VORTAC “COLORADO SPRINGS, 9500 
CO VORTAC

*10000 - MCA COLORADO SPRINGE VORTAC,
NE BND

COLORADO SPRINGS, CO LUFSE. CO FIX 10000
VORTAC

LUFSE. CO FIX , *JEF£L O O P« **10500
*10500 • MRA 

**9500 • MOCA
JEFEL CO FIX UMEX, CO FIX . **16000

*8500 • MRA ■'
**8500 - MOCA

•UMEX, CO FIX GILL CO VORTAC * ' 7600
*16000 • MCA UMEX FIX, BND 

GRL CO  VORTAC CHEYENNE, WY VORTAC 8500

«95.6051 VOR FEDERAL AIRWAY «1
IS AMENDED tO READ IN PART

PUEBLO, CO VORTAC *COtORADO SPRINGS, 950Ó
CO VORTAC

*10000 - MCA COLORADO SPRINGS VORTAC 
NW BND

COLORADO SPRINGS, CO HOHUM, CO FIX *13000
VORTAC

*10000 - MOCA
HOHUM, CO FIX SIGNE. CO FIX : 920Q
SIGNE, CO fIX JEFFCO. CO VOR/DME *9200

*8600 * MOCA
JEFFCO. CO VOR/DME WISER. CO FIX 8000
WISER, CO FIX CHEYENNE. WY VORTAC 9000

«95.6053 VOR FEDERAL AIRWAY 53
IS AMENDED TO READ IN PART

PUEBLO. CO VORTAC DRAKE, CO FIX 7600
ORAKE. CO FIX COLORADO SPRINGS. 9000

CO VORT AC

IS AMENDED TO DELETE

COLORADO SPRINGS, CO «OWA, CO VORTAC 9700
VORTAC

«95.6055 VOR FEDERAL AIRWAY 55
IS AMENDED TO READ IN PART

FALCON. CO VORTAC •HYGEN. CO FIX 8000
- *11300 - MCA HYGEN FOL NW BND

HYGEN, CO FIX •ALLAN, CO FIX -13500
*16000 * <MRA
*15400 - MCA ALIAN «X. NW BND

-12600 - MOCA
ALLAN. CO FIX LARAMIE, WY VORTAC 16000
LARAMIE, WY VORTAC MEDICINE BOW, WY 9400

VORTAC

: «95.6059 VOR FEDERAL AIRWAY 59
IS AMENDED «Y ADDING

GILL CO VORTAC HAMER. WY «X 8000
HAMER, WY FIX CHEYENNE. W i VORTAC 6500

IS AMENDED TO DELETE

CHILT. CO FIX •SHOW, CO FIX 12000
-*11400 • MCA SHOW FOC S BND

SILOW. CO FIX OENVEÄ. CO VORTAC 10000
DENVER. CO VORTAC WENNY, CQ FIX 7300
WENNY, CO FIX NUNNS. CO FIX *8000

*7000 -MOCA
NUNNS. CO FIX CHEYENNE, WY VORTAC 8000

«95.6095 VOR FEDERAL AIRWAY 95
IS AMENDED SO READ IN PART

BLUE MESA. CO VOW ROMLY, CO NX
OME

ME BND 16200
SW BND 1.2000

ROMLY, CO FIX •GORJE, CO FIX 16200
*17000 • MRA

•HOHUM'. CO FIXGORJE, CO FIX -17000
*13100 • MCA HOHUM FOC S BND 

-16200 • MOCA

1
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from  to mea

195.6095 VOR FEDERAL AIRWAY 95— 
Continued

HOHUM. CO FIX FALCON. CO VORTAC 9000

II AMENDED TO DELETE

BALOO. CO FIX BALIF. CO FIX 16200
BALIF, CO FIX TREES. CO FIX 16300
TREES. CO FIX •CHILT, CO FIX

SW BND 16300
NE BND 13000

*13200 - MCA CHILT FIX. SW BND
CHILT, CO FIX MONTH. CO FIX 11600
MONTH. CO FIX FOLES. CO FIX 10200
FOLES. CO FIX KIOWA. CO VORTAC 9000

195.6101 VOR FEDERAL AIRWAY 101
II AMENDED TO READ IN PART

GILL. CO VORTAC ‘ LIBEL, CO FIX “ 10000
*13400 • MCA LIBEL FIX, W BND 

“ 8900 • MOCA

195.6108 VOR FEDERAL AIRWAY 108
IS AMENDED TO READ IN PART

RED TABLE. CO VOR/DME ’ COLORADO SPRINGS. 16000 
CO VORTAC

*10400 • MCA COLORADO SPRINGS VORTAC,
W BND

COLORADO SPRINGS. CO ADANE. CO FIX 9500
VORTAC

ADANE. CO FIX HUGO. CO VORTAC 9000

«95.6132 VOR FEDERAL AIRWAY 132
IS AMENDED TO READ IN PART

CHEYENNE. WY VORTAC RAYME. CO FIX 8500
RAYME. CO FIX AKRON. CO VORTAC 6800

«95.6134 VOR FEDERAL AIRWAY 134
IS AMENDED TO READ IN PART

HERLS. CO FIX ‘ FUNDS. CO FIX 16000
*16500 • MRA

FUNDS, CO FIX BREWS, CO FIX 16500
BREWS, CO FIX ‘ FALCON. CO VORTAC

W BND 16500
E BND 10000

*11600 - MCA FALCON VORTAC. W BND

«95.6148 VOR FEDERAL AIRWAY 148
IS AMENDED TO READ IN PART

FALCON. CO VORTAC ‘ LIMEX. CO FIX 8500
*8500 • MRA

LIMEX, CO FIX *BORDR, CO FIX 7500
*9000 - MRA

FROM TO MEA

«95.6148 VOR FEDERAL AIRWAY 148— 
Continued

BORDR. CO FIX THURMAN. CO VORTAC 7500

«95.6160 VOR FEDERAL AIRWAY 160
IS AMENDED TO READ IN PART 

•BLUE MESA. CO VOR/ “ MURFE. CO FIX 16200
DME

*12900 - MCA BLUE 
“ 15600 - MRA 

MURFE. CO FIX
MESA VOR/DME. NE BND 

•LARKS. CO FIX “ 15000
*15600 • MRA 

“ 14400 - MOCA 
LARKS. CO FIX SIGNE. CO FIX *14400

*13800 - MOCA 
•SIGNE. CO FIX FALCON. CO VORTAC 8800

•11500 - MCA SIGNE 
FALCON. CO VORTAC

FIX. SW BND 
WITNE. CO FIX 8000

WITNE. CO FIX SAYGE, CO FIX *8000
*7200 - MOCA 

SAYGE. CO FIX TUMBL, CO FIX *8000
*6800 - MOCA 

TUMBL. CO FIX SIDNEY, NE VORTAC *8000
*6800 • MOCA

«95.6207 VOR FEDERAL AIRWAY 207
IS AMENDED TO DELETE

DENVER. CO VORTAC GILL CO VORTAC 7000

$95.6220 VOR FEDERAL AIRWAY 220
IS AMENDED TO READ IN PART

KREMMLING. CO VORTAC •HYGEN. CO FIX “ 17000
*17000 • MCA HYGEN FIX SW BND

“ 15600 • MOCA 
HYGEN. CO FIX NIWOT. CO FIX

NE BND 9000
*SW BND 12500

NIWOT, CO FIX GILL CO VORTAC
NE BND 7400
SW BND 10000

GILL, CO VORTAC AKRON. CO VORTAC 7000

$95.6263 VOR FEDERAL AIRWAY 263
IS AMENDED TO READ IN PART

HUGO. CO VORTAC ‘ LIMEX. CO FIX 8500
*8500 • MRA

LIMEX. CO FIX AKRON, CO VORTAC 7000

$95.6328 VOR FEDERAL AIRWAY 328
IS AMENDED TO READ IN PART

KREMMLING, CO VORTAC *SKEED, CO FIX “ 16500
*16500 - MRA 

“ 15800 - MOCA
SKEED. CO FIX *POWDR. CO FIX 14500

*15600 - MRA

2
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FROM TO MEA

«95.6326 VOR FEDERAL AIRWAY 326— 
Continued

POWDR. CO FIX MILE HIGH, CO VORTAC 14000

«95.6356 VOR FEDERAL AIRWAY 356
18 AMENDED SY ADDING

RED TABLE, CO VOR/DME FtSTR. CO FIX
NE BND 15200
SW BND 14000

FtSTR, CO FIX FIDLE. CO FIX 15200
FIDLE. CO FIX ELORE. CO FIX •16500

*15600 • MOCA
•ELORE, CO FIX MILE HIGH. CO VORTAC 7800

*12400 • MCA ELORE FIX. W BND

IS AMENDED TO DELETE

CHEYENNE, WY VORTAC GILL. CO VORTAC 8500
GILL. CO VORTAC WIGGI, CO FIX 7500

«95.6361 VOR FEDERAL AIRWAY 361
IS AMENDED TO READ IN PART

KREMMUNG, CO VORTAC •ALLAN, CO FIX 15200
*16000 • MRA

ALLAN, CO FIX •BARGR. CO FIX 15000
*11700 * MCA BARGR FIX SW BND

BARGR, CO FIX CHEYENNE. WY VORTAC 9000

«95.6366 VOR FEDERAL AIRWAY 366
IS AMENDED TO READ IN PART

HUGO, CO VORTAC •QUAIL. CO FIX 8500
*9500 - MRA

QUAIL. CO FIX •JEFEL, CO FIX 8500
*10500 • MRA

JEFEL, CO FIX FALCON. CO VORTAC 8500

FROM TO MEA

«95.6383 VOR FEDERAL AIRWAY 363
IS DELETED

DENVER, CO VORTAC BYERS, CO FIX 8000
BYERS, CO FIX AKRON, CO VORTAC 7300

«95.6389 VOR FEDERAL AIRWAY 369
IS AMENDED BY ADDING

PUEBLO, CO VORTAC DRAKE, CO FIX 7600
DRAKE, CO FIX FALCON, CO VORTAC 9000

«95.6575 VOR FEDERAL AIRWAY 575
IS AMENDED BY ADDING

MILE HIGH, CO VORTAC NIWOT, CO FIX 8000
NIWOT. CO FIX LARAMIE, WY VORTAC 11300

IS AMENDED TO DELETE

DENVER. CO VORTAC GILL CO VORTAC 7000
GILL CO VORTAC NUNNS, CO FIX 7000
NUNNS, CO FIX KYOTE. CO FIX 9000 ;
KYOTE. CO FIX RAMMS, CO FIX 10000

«95.6593 VOR FEDERAL AIRWAY 593 
IS DELETED

PUEBLO. CO VORTAC HANKO. CO FIX 6900
HANKO. CO FIX 

•9500 • MRA
•AUDRY. CO FIX 9000

AUDRY, CO FIX DENVER, CO VORTAC 9500

3
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FROM TO MEA MAA

§95.7010 JET ROUTE NO. 10

II AMENDED TO READ IN FART

BLUE MESA. CO  VOR/DME FALCON, CO VORTAC 16000 45000
FALCON, CO VORTAC NORTH PLATTE. NE VORTAC 16000 45000

«95.7013 JET ROUTE NO. 13

IS AMENDED TO READ IN PART

ALAMOSA. CO VORTAC FALCON. CO VORTAC 23000 45000
FALCON, CO VORTAC . CHEYENNE, WY VORTAC 18000 45000

«95.7017 JET ROUTE NO. 17

It AMENDED TO READ IN PART

PUEBLO. CO VORTAC FALCON. CO VORTAC 18000 45000
FALCON, CO VORTAC CHEYENNE, WY VORTAC 18000 45000
CHEYENNE, WY VORTAC RAPID CITY, SD VORTAC 18000 45000

«95.7020 JET ROUTE NO. 20

IS AMENDED TO READ IN PART

ROCK SPRINGS. WY VORTAC FALCON, CO VORTAC #22000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

FALCON. CO VORTAC HUGO, CO VORTAC 18000 45000
HUGO. CO VORTAC LAMAR, CO VORTAC 18000 45000

«95.7044 JET ROUTE NO. 44

IS AMENDED TO READ IN PART

ALAMOSA, CO VORTAC FALCON, CO VORTAC 23000 45000
FALCON, CO VORTAC MC COOK. NE VOR/DME 18000 45000

13 AMENDED TO DELETE

SHREW. CO FIX DENVER. CO VORTAC 18000 45000

«95.7052 JET ROUTE NO. 52

IS AMENDED TO READ IN PART

ROCK SPRINGS, WY VORTAC FALCON. CO VORTAC #22000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

FALCON, CO VORTAC •HUGO, CO VORTAC 18000 45000
HUGO. CO VORTAC LAMAR. CO VORTAC 18000 45000

4
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FROM TO MEA MAA

195.7054 JET ROUTE NO. 54

It AMENDED IY ADDING

POCATELLO. ID VORTAG 
CHEROKEE. WY VORTAC

CHEROKEE, WY VORTAC 
LARAMIE, WY VORTAC

25000
18000-

45000
45000

»95.7056 JET ROUTE NO. 56

It AMENDED TO READ IN FART

HAYDEN. CO  VOR/DME 
RIDJE, CO FIX

RIDJE, CO FIX 
FALCON, CO VORTAC

18000
18000

45000
45000

»95.7060 JET ROUTE NO. 60 11v;

IS AMENDED TO READ IN FART

RED TABLE, CO VOR/DME 
MILE HIGH. CO VORTAC

MILE HIGH, CO VORTAC 
HAYES CENTER, NE VORTAC

18000
18000

45000
45000

»95.7080 JET ROUTE NO. 80

IS AMENDED TO READ IN FART

RED TABLE, CO VOR/DME 
FALCON, CO VORfAC

FALCON, CO VORTAC 
GOODLAND, KS VORTAC

18000
18000

45000
45000

»95.7114 JET ROUTE NO. 114

IS AMENDED TO READ IN FART

MILE HIGH. CO VORTAC 
SIDNEY, NE VORTAC

SIDNEY. NE VORTAC 
O NEILL, NE VORTAC

18000
23000

45000
45000

»95.7116 JET ROUTE NO. 116

IS AMENDED TO READ IN FART

MEEKER, CO VORTAC FALCON, CO VORTAC 20000 45000

»95.7128 JET ROUTE NO. 128

IS AMENDED TO READ IN FART

BLUE MESA, CO VOR/DME 
FALCON, CO VORTAC

FALCON. CO VORTAC 
HAYES CENTER. NE VORTAC

18000
18000

45000
45000

»95.7130 JET ROUTE NO. 130

IS AMENDED TO DELETE

5



6554 Federal Register /  Vol. 59, No. 29 / Friday, February 11, 1994 l  Rules and Regulations

FROM TO MEA MAA

195.7130 JET ROUTE NO. 130-Contlnued

WILSON CREEK, NV VORTAC GRAND JUNCTION. CO VORTAC 18000 45000
GRAND JUNCTION, CO VORTAC BACCA. CO FIX 18000 45000
BACCA, CO FIX CATEL, CO  FIX 26000 45000
CATEL. CO FIX DENVER. CO VORTAC 18000 45000
DENVER, CO VORTAC MC COOK. NE VOR/DME 18000 41000

»95.7154 JET ROUTE NO. 154

IS AMENDED IY ADDING

ROCK SPRINGS. WY VORTAC MILE HIGH. CO VORTAC #21000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

MILE HIGH, CO VORTAC GARDEN CITY. KS VORTAC 21000 45000

»95.7157 JET ROUTE NO. 157

IS AMENDED IY ADDING

MYTON, UT VORTAC LARAMIE. WY VORTAC #23000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

IS AMENDED TO READ IN PART

LARAMIE, WY VORTAC SCOTTSBLUFF. NE VORTAC 18000 45000

»95.7168 JET ROUTE NO. 168

IS AMENDED TO DELETE

LAMAR. CO VORTAC HUGO. CO VORTAC 18000 45000
HUGO. CO VORTAC KIOWA. CO VORTAC 18000 45000

»95.7170 JET ROUTE NO. 170

IS AMENDED TO DELETE

MEDICINE BOW. WY VORTAC DENVER, CO VORTAC 18000 45000

»95.7171 JET ROUTE NO. 171

IS AMENDED TO DELETE

HUGO. CO VORTAC KIOWA, CO VORTAC 18000 45000

6
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FROM TO MEA

195.7172 JET ROUTE NO. 172

IS DELETED

KEANN. CO  FIX SIDNEY, NE VORTAC 18000

MAA

45000

7
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§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS

AIRWAY SEGMENT CHANGEOVER POINTS

FROM TO DISTANCE FROM

V-95

IS AMENDED IY ADDING

BLUE MESA, CO VOR/DME FALCON, CO VORTAC 77 BLUE MESA

V-101

IS AMENDED SY ADDING

GILL, CO VORTAC HAYDEN, CO VOR/DME 71 GILL

i l l  ISIS! i  m

»
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§95.8005 JET ROUTES CHANGEOVER POINTS

AIRWAY SEGMENT CHANGEOVER POINTS

FROM |Q

BLUE MESA, CO  VOR/DME

CHEYENNE, WY VORTAC

FALCON, CO VORTAC

J-10

IS AMENDED BY ADDING

FALCON, CO VORTAC 

J-17

IS AMENDED IV ADDING

RAPID CITY, SD VORTAC 

J-44

IS AMENDED TO READ IN PART 

MC COOK, NE VOR/DME

J-56

DISTANCE FROM

50 BLUE MESA

90 CHEYENNE

90 FALCON

IS AMENDED IY ADDING

HAYDEN, CO VOR/DME FALCON, CO VORTAC
*  USE THE GILL (GLL) VORTAC FROM THE COP TO >

THE RIDJE INT
#55 HAYDEN

RED TABLE, CO VOR/DME

J-60

IS AMENDED IY ADDING 

MILE HIGH, CO VORTAC 39 RED TABLE

MEEKER, CO VORTAC

J-116

IS AMENDED IY ADDING 

FALCON, CO VORTAC 60 MEEKER

BLUE MESA, CO VOR/DME

J-12S

IS AMENDED IY ADDING

FALCON, CO VORTAC 50 BLUE MESA
9
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JET ROUTES CHANGEOVER POINTS-CONT’D.

J-154

IS AMENDED »Y ADDING

ROCK SPRINGS, WY VORTAC MILE HIGH, CO VORTAC #104 ROCK SPRINGS
# USE THE GILl (GLL) VORTAC FROM THE COP TO 

THE AUTIM FIX.

J-157

1$ AMENDED BY ADDING

MYTON, UT VORTAC LARAMIE, WY VORTAC 112 MYTON

10

(FR Doc. 94-3244 Filed 2-10-94; 8:45 amj
BILLING CODE «810-13-C
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DEPARTMENT OF JUSTICE

28 CFR Part 42 
[AQ Order No.. 1843-94]

Nondiscrimination on The Basis of Age 
in Federally Assisted Programs—  
Implementation of The Age 
Discrimination Act of 1975
AGENCY: Department of Justice.
ACTION: Final rule.
SUMMARY: This regulation implements 
the Age Discrimination Act of 1975, as 
amended (Act), with regard to programs 
receiving federal financial assistance 
from the Department of Justice 
(Department).

The Act prohibits, subject to certain 
exceptions, discrimination on the basis 
of age in federally assisted programs.
The Act requires each federal agency 
that extends financial assistance to issue 
an implementing regulation. Also, 
pursuant to the Act, the Secretary of 
Health and Human Services (HHS) has 
issued a general regulation to guide 
federal agencies regarding their 
implementation of the Act. This 
regulation is based upon the HHS 
general regulation.
EFFECTIVE DATE: February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
Stewart B. Oneglia, Chief, Coordination 
and Review Section, Civil Rights 
Division, Department of Justice, 
Washington, DC 20530; (202) 307-2222 
(Voice) or (202) 307-7678 (TDD). This is 
not a toll-free number.
SUPPLEMENTARY INFORMATION:
General

The Age Discrimination Act of 1975, 
as amended (42 U.S.C. 6101-6107), 
covers such practices as the way in 
which recipients of Federal financial 
assistance provide benefits and services. 
The Act does not apply to employment 
practices, except in regard to certain 
programs funded under the Job Training 
Partnership Act, as amended (29 U.S.C. 
1501-1791)).

Unlike the Age Discrimination in 
Employment Act of 1967, as amended 
(29 U.S.C. 621-634), the basic coverage 
of which is limited to persons who are 
at least 40 years of age, the Age 
Discrimination Act applies to any kind 
of age distinction. That is, the present 
Act applies to age-related practices 
[affecting children, elderly persons, or 
[any other persons.

This regulation applies to programs or 
i activities receiving financial assistance 
¡from the Department of Justice. The 
[largest amount of such assistance is 
¡administered by the Office of Justice

Programs (OJP), which provides staff 
support to and coordinates the activities 
of the National Institute of Justice, the 
Bureau of Justice Statistics, the Office of 
Juvenile Justice and Delinquency 
Prevention, and the Bureau of Justice 
Assistance. The Office of Justice 
Programs includes the Office for Victims 
of Crime. Other parts of the Department 
that extend such assistance are the 
Federal Bureau of Investigation, the 
Bureau of Prisons, the Drug 
Enforcement Administration, the 
National Institute of Corrections, the 
Community Relations Service, the U.S. 
Parole Commission, the Immigration 
and Naturalization Service, and the U.S. 
Marshals Service. See Appendix A to 
subpart C of 28 CFR part 42 for a list of 
the Department’s financial assistance 
programs to which this subpart is 
applicable.

This regulation covers federally 
assisted programs or activities in the 
same manner as other civil rights 
authorities, such as title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d- 
2000d-4a), title IX of the Education 
Amendments of 1972, as amended (20 
U.S.C. 1681—1687), and section 504 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 794),
Standards for Determining Age 
Discrimination

The Act sets forth a general 
prohibition against age discrimination 
in federally assisted programs, but the 
prohibition is Subject to three 
exceptions. The general regulation of 
the Secretary of HHS deals with the 
nature of the exceptions (45 CFR part 
90). This regulation (§§42.711-42.736) 
follows the substance of the HHS 
general regulation.
Compliance Procedures

Section 42.731 of the regulation, 
which deals with the handling of 
complaints, is based upon the 
applicable provision of the HHS general 
regulation (45 CFR 90.43(c)). Section 
42.731(b) of the regulation states that a 
complaint may be filed by an 
“aggrieved” person. Section 42.731(a) 
makes clear that this limitation is not 
intended to prevent any person who has 
information regarding a possible 
violation of this regulation from 
providing the information to the 
Department.

Complaints should be sent to the 
component within the Department that 
is responsible for the provision of 
financial assistance to the program or 
activity in which discrimination is 
alleged. Complaints about programs or 
activities receiving financial assistance 
from OJP (including offices coordinated

by OJP) should be directed to: Director, 
Office of Civil Rights Compliance,
Office of Justice Programs, U.S. 
Department of Justice, 633 Indiana 
Avenue, NW., Room 1254-B, 
Washington, DC 20531.

Upon receipt of a complaint, the 
Department will refer it to the Federal 
Mediation and Conciliation Service for 
mediation. If the complaint is not 
resolved after mediation, the 
Department shall promptly investigate 
it.

With regard to means of enforcement 
by the Department, the provisions of the 
Act are similar to those of title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000d—2000d—4a), in that the basis 
means of enforcement are (1) An 
administrative proceeding to terminate 
federal financial assistance or (2) a 
lawsuit by the Department of enjoin 
discriminatory practices. In addition, 
the Act expressly authorizes lawsuits by 
private parties who have exhausted 
their administrative remedies.

Under §42.733(b)(2) of this 
regulation, a final decision terminating 
OJP grants to a recipient may be made 
by the Assistant Attorney General, OJP, 
rather than by the Attorney General.
This provision is consistent with the 
responsibility of the Assistant Attorney 
General, OJP, under the 
nondiscrimination provision of the 
Justice System Improvement Act, as 
amended (42 U.S.C. 3789d(c)).
Effective Date of Prohibitions

HHS has taken the position that the 
Act’s prohibitions became effective on 
July 1,1979. See section 304(a)(5) of the 
Act, as amended (42 U.S.C. 6103(a)(5)). 
The Department of Justice will 
investigate complaints of alleged 
discrimination that occurred on or after 
July 1,1979, the effective date of the 
Age Discrimination Act, and prior to the 
effective date of this regulation, to the 
extent that those complaints charge 
violations of the statute that do not 
require for their resolution the 
interpretive language of this regulation.
Rulemaking History

On May 19,1980, the Department of 
Justice published its proposed 
regulation implementing the Act (45 FR 
32710). We received written comments 
from two members of the public; these 
comments related to the proposed 
section on self-evaluation (which is 
discussed below). We also received 
comments from HHS.

Because of extended delays in the 
interagency review process, it has been 
necessary to review the regulation in its 
entirety to revise and update it. The 
substance of the final regulation is
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essentially the same as the proposed 
regulation. Differences include the 
following:

The proposed rule indicated that it 
would be placed in subpart H of part 42 
of title 28 of the Code of Federal 
Regulations and that sections would be 
numbered 28 CFR 42.600-42.636.
During the intervening years another 
regulation was designated subpart H of 
part 42 of title 28 of the Code of Federal 
Regulations. Accordingly, the final rule 
is added as subpart I of part 42 of title 
28 of the Code of Federal Regulations 
and the sections are numbered 28 CFR 
42.700-42.736.

Reference in the Act to the 
Comprehensive Employment and 
Training Act was substituted for 
reference to the Job Training Partnership 
Act of 1982. See 29 U.S.C. 1592. This 
change is reflected in § 42.701(b) of the 
final regulation.

Components of the Department 
providing federal financial assistance 
have changed since the proposed rule 
was published. There is no longer a Law 
Enforcement Assistance Administration. 
The OJP, which includes the Office of 
Victims of Crime, and which 
coordinates the activities of the- National 
Institute of Justice, the Bureau of Justice 
Statistics, the Office of Juvenile Justice 
and Delinquency Prevention, and the 
Bureau of Justice Assistance, is now the 
major component of the Department 
through which financial assistance is 
provided to recipients. This change is 
reflected in the final regulation.

In a number of instances in which the 
proposed regulation referred to 
“federally assisted program [s]” the final 
regulation refers to “program [s] or 
activities]’’ in order to track completely 
the statutory language. In addition, 
several provisions have been revised to 
incorporate a reference to the recipient’s 
“federally assisted program or activity” 
to clarify the scope of coverage as 
reflecting the language of the statute.
The definition section now includes the 
definition of “program or activity” as 
provided in the Civil Rights Restoration 
Act of 1987 (see 42 U.S.C. 2000d-4a).

The definition of “Secretary,”
§ 42.702, has been amended to refer to 
the Secretary of Health and Human 
Services, rather than to the Secretary of 
Health, Education, and Welfare.

The examples that had been presented 
in the proposed regulation in proposed 
§§42.611-42.613 [cf. final rule,
§§ 42.711-42.713) have been deleted. 
Upon review it was determined that the 
examples did not enhance an 
understanding of the general principles 
articulated in those sections.

In response to HHS’s objection to the 
absence of a provision pertaining to

special benefits for children and elderly 
persons, the final rule includes such a 
provision in § 42.714. This section is 
derived from the HHS regulation 
implementing the Act in HHS’s own 
financial assistance programs (45 CFR 
90.49(c)).

Proposed § 42.622, which would have 
required recipients to prepare a written 
self-evaluation of their compliance with 
the regulation, has been modified in 
§ 42.722 to follow the provisions of 
HHS’s regulation for HHS-assisted 
programs (45 CFR 91.33). «

A new § 42.725 has been added that 
establishes the obligation of recipients 
to execute written assurances, as 
specified by the Department, that the 
recipient will comply with the subpart 
in its federally assisted programs and 
activities.

Proposed § 42.631 has been amended 
in final § 42.731, by addition of a new 
subsection (a), to make clear that any 
person who has information regarding a 
possible violation of this regulation may 
provide the information to the 
Department.

Proposed § 42.631(c) has been revised 
in final § 42.731(d). Section 42.731(d) 
continues to state that complainants and 
recipients may request information from 
the Department concerning the 
complaint process, but the reference to 
“assistance” has been deleted to prevent 
a misunderstanding about the 
Department’s role.

Proposed § 42.631(d)(2), which deals 
with the mediation process, has been 
modified in final § 42.731(e)(2) to 
conform to the general regulation of 
HHS (45 CFR 90.43(c)(3)(ii)).

The Department has added an 
appendix (Appendix A) that provides a 
cross-reference to federal financial 
assistance administered by the 
Department to which this subpart 
applies.

In addition, pursuant to the HHS 
general regulations (45 CFR 90.31(f)), 
the Department has added an appendix 
(Appendix B) that describes age 
distinctions provided in federal statutes 
or Department regulations affecting 
financial assistance administered by the 
Department.
Regulatory Analysis

In accordance with 5 U.S.C. 605(b), 
the Attorney General certifies that this 
rule does not have a significant adverse 
economiq impact on a substantial 
number of small entities. This rule is 
not considered to be a major rule within 
the meaning of section 1(b) of E.O. 
12291, nor does that rule have 
federalism implications warranting the 
preparation of a Federalism Assessment

in accordance with section 6 of E.O. 
12612.
List of Subjects in 28 CFR Part 42

Administrative practice and 
procedure, Age discrimination, Blind, 
Buildings and facilities, Civil rights, 
Employment, Equal educational 
opportunity, Equal employment 
opportunity. Government employees, 
Grant programs, Disabled, Religious 
discrimination, Sex discrimination.

Dated: January 31,1994.

Accordingly, part 42 of title 28 of the 
Code of Federal Regulations is amended 
by adding subpart I to read as follows: 
Janet Reno,
Attorney General.

PART 42—NONDISCRIMINATION; 
EQUAL EMPLOYMENT OPPORTUNITY; 
PO LICIES AND PROCEDURES
Subpart 1—Nondiscrimination on the Basis 
of Age In Federally Assisted Programs and 
Activities; Implementation of the Age 
Discrimination Act of 1975
Sec.
General Provisions
42.700 Purpose.
42.701 Application.
42.702 Definitions.
42.703—42.709 (Reserved]
Standards for Determining Age 
Discrimination
42.710 General prohibition.
42.711 Exception; authorized by law.
42.712 Exception; normal operation or 

statutory objective.
42.713 Exception; reasonable factors other 

than age.
42.714 Special benefits.
42.715 Burden of proof regarding 

exceptions.
42.716-42.719 (Reserved]
Duties of Recipients
42.720 General responsibility.
42.721 Notice to subrecipients.
42.722 Recipient assessment of age 

distinctions.
42.723 Compliance information.
42.724 Remedial and affirmative, action.
42.725 Assurance of compliance. 
42.726-42.729 (Reserved]
Compliance Procedures
42.730 Compliance reviews.
42.731 Complaints.
42.732 Prohibition against intimidation.
42.733 Enforcement procedures.
42.734 Alternative funding.
42.735 Judicial review.
42.736 Private lawsuits.
42.737—42.799 (Reserved]
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Appendix A to Subpart I of Part 42—Federal 
Financial Assistance Administered by 
the Department of Justice to Which This 
Subpart Applies

Appendix B to Subpart I of Part 42—Age 
Distinctions in Federal Statutes or 
Regulations Affecting Financial 
Assistance Administered by the 
Department of Justice

Subpart I—Nondiscrimination on the 
Basis of Age in Federally Assisted  
Programs and Activities; 
Implementation of the Age 
Discrimination Act of 1975

Authority: 42 U.S.C. 6103(a)(4); 45 CFR 
Part 90.
General Provisions 
§42.700 Purpose.

(a) This subpart implements the Age 
Discrimination Act of 1975, as amended 
(42 U.S.C. 5101-6107) (Act). Subject to 
certain exceptions, the Act prohibits 
discrimination on the basis of age in 
programs or activities receiving federal 
financial assistance.

(b) The Secretary of Health and 
Human Services has issued a general 
regulation (45 CFR Part 90) to guide 
other federal agencies regarding 
implementation of the Act. Tins subpart 
is generally based upon that general 
regulation.
§42.701 Application.

(a) This subpart applies to each 
program or activity that Teceives federal 
financial assistance from the 
Department of Justice.

(b) This subpart does not apply to 
employment practices, except to those 
occurring in programs that receive 
federal financial assistance under the 
Job Training Partnership Act.
§42.72 Definitions.

As used in this subpart, the term:
Act means the Age Discrimination Act 

of 1975, as amended, 42 U.S.C. 6101- 
6107. * ¿gj

Action means any act, activity, policy, 
rule, standard, or method of 
administration; or the use of any policy, 
rule, standard, or method of 
administration.

Age distinction means any action 
using age or an age-related term.

Age-related term means a term that 
necessarily implies a particular age or 

! range of ages (e.g., “youth,” “juvenile,” 
“adult,” “older persons,” but not 

I “student”).
Department means the Department of 

Justice.
Federal financial assistance means 

any grant, entitlement, loan, cooperative 
agreement, contract (other than a 

i procurement contract or a contract of

insurance or guaranty), or any other 
arrangement by which the Department 
provides assistance in the form of:

(1) Funds;
(2) Services of federal personnel; or
(3) Real or personal property or any 

interest in or use of such property, 
including—

(1) Transfers or leases of property for 
less than fair market value or for 
reduced consideration; and

(ii) Proceeds from a subsequent 
transfer or lease of property if the 
federal share of its fair market value is 
not returned to the federal government.

FMCS means the Federal Mediation 
and Conciliation Service.

OJP means the Office of Justice 
Programs. OJP coordinates the work of . 
the Bureau of Justice Assistance, the 
National Institute of Justice, the Bureau 
of Justice Statistics, and the Office of 
Juvenile Justice and Delinquency 
Prevention; OJP includes the Office for 
Victims of Crime.

Program or activity means all of the 
operations of—

(1) (i) A department, agency, special 
purpose district, or other 
instrumentality of a state or of a local 
government;

(ii) The entity of such state and local 
government that distributes such 
assistance and each such department or 
agency (and each other state or local 
government entity) to which the 
assistance is extended, in the cases of 
assistance to a state or local government;

(2) (i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or

(ii) A local educational agency (as 
defined in section 198(a)(10) of the 
Elementary and Secondary Education 
Act of 1965, 20 U.S.C. 2891(12)), system 
of vocational education, or other school 
system;

(3) (i) An entire corporation, 
partnership, or other private 
organization, or an entire sole 
proprietorship—

(A) If assistance is extended to such 
corporation, partnership, private 
organization, or sole proprietorship as a 
whole; or

(B) If such entity is principally 
engaged in the business of providing 
education, health care, housing, social 
services, or parks and recreation; or

(ii) The entire plant or other 
comparable, geographically separate 
facility to which Federal financial 
assistance is extended, in the case of 
any other corporation, partnership, 
private organization, or sole 
proprietorship; or

(4) Any other entity which is 
established by two or more of the 
entities described in paragraph (1), (2),

or (3) of this definition, any part of 
which is extended federal financial 
assistance.

Recipient means any state or political 
subdivision, any instrumentality of a 
State or political subdivision, any 
public or private agency, institution, 
organization, or other entity, or any 
person to which federal financial 
assistance is extended, directly or 
through another recipient. “Recipient” 
includes any successor, assignee, or 
transferee, but does not include the 
ultimate beneficiary of the assistance.

Secretary means the Secretary of 
Health and Human Services or his or 
her designee.

United States means the fifty States, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, 
Guam, Wake Island, the Trust Territory 
of the Pacific Islands, the Northern 
Marinas, and the territories and 
possessions of the United States.
§§42.703-42.709 [Reserved]
Standards for Determining Age 
Discrimination
§ 42.710 General prohibition.

(a) Subject to the exceptions 
discussed in §§42.711-42.713, no 
person in the United States shall, on the 
basis of age, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination in 
any program or activity to which this 
subpart applies. This prohibition 
applies to actions taken by a recipient, 
directly or through contractual or other 
arrangements, that have the purpose or 
effect of discriminating on the basis of 
age.

(b) This prohibition encompasses 
treatment of elderly persons, children 
and any other age group. Unless one of 
the exception applies, the recipient may 
use neither a minimum age limit nor a 
maximum age limit in connection with 
receipt of benefits or services or other 
participation in a program subject to 
this subpart.
§ 42.711 Exception; authorized by law.

(a) This subpart does not apply to an 
age distinction contained in a portion of 
a federal or state statute or a local 
statute or ordinance adopted by an 
elected, general-purpose legislative 
body which portion:

(1) Provides any benefits or assistance 
to persons on the basis of age;

(2) Establishes criteria for 
participation in age-related terms; or

(3) Describes intended beneficiaries or 
target groups in age-related terms.

(b) The exception set forth in 
paragraph (a) of this section does not 
extend to regulations adopted by an

ñ
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administrative agency pursuant to a 
specific statutory provision or 
otherwise.
§ 42.712 Exception; normal operation or 
statutory objective.

(a) A recipient may take an action that 
would otherwise be prohibited by
§ 42.710(a), if such action reasonably 
takes age into account as a factor 
necessary to the normal operation of or 
the achievement of any statutory 
objective of the program or activity.

(1) “Normal operation” refers to the 
operation of a program or activity 
without significant changes that would 
impair its ability to meet its objectives.

(2) A “statutory objective” of a 
program is a purpose that is expressly 
stated in a federal or state statute or a 
local statute or ordinance adopted by an 
elected, general-purpose body.

(b) This exception applies when the 
following test is met—

(1) Age is used as a measure or 
approximation of one or more other 
characteristics;

(2) Hie other characteristic must be 
measured or approximated in order to 
continue the normal operation of the 
program or to achieve any statutory * 
objective of the program;

(3) The other characteristic can be 
reasonably measured or approximated 
by the use of age; and

(4) The other characteristic is 
impractical to measure directly on an 
individual basis.

(c) The question whether an age 
distinction comes within this section 
depends upon the particular facts, 
including the nature and purpose of the 
program, the basis for and the nature 
and purpose of the age distinction, and 
the manner in which the age distinction 
is used.
§  42.713 Exception; reasonable factors 
other than age.

(a) A recipient may take an action, 
otherwise prohibited by § 42.710(a), that 
affects age groups differently, if such 
differentiation is based upon reasonable 
factors other than age.

(b) This exception does not apply to 
the use of an explicit age distinction, 
but to conduct that has the effect of 
differentiating among age groups. This 
exception applies when the factor (other 
than age) upon which the recipient's 
action is based bears a direct and 
substantial relationship to the normal 
operation of or achievement of a 
statutory objective of the program.
§42.714 Special benefits.

If a recipient operating a program 
provides special benefits to the elderly 
or to children, such use of age

distinctions shall be presumed to be 
necessary to the normal operation of the 
program, notwithstanding the 
provisions of § 42.712.
§ 42.715 Burden of proof regarding 
exceptions.

The burden of proving that an age 
distinction or other action falls within 
the exceptions described in §42.712 and 
§ 42.713 is on the recipient. This 
allocation of the burden of proof applies 
in proceedings by the Department to 
enforce the Act.
§§42.716-42.719 [Reserved]

Duties of Recipients
§42.720 General responsibility.

Regarding any program subject to this 
subpart, the recipient has primary 
responsibility to ensure compliance 
with the Act and this subpait. The 
recipient also has responsibility to 
maintain records, provide information, 
and to afford access to its records to the 
Department to the extent required to 
determine whether it is in compliance 
with the Act.
§ 42.721 Notice to subrecipients.

Any recipient that receives federal 
financial assistance from the 
Department and extends such assistance 
to subrecipients shall give its 
subrecipients written notice of their 
obligations under this subpart.
§  42.722 Receipient assessm ent of age 
distinctions.

(a) As part of a compliance review 
under § 42.730 or complaint 
investigation under § 42.731, the 
Department may require a recipient 
employing the equivalent of 15 or more 
employees to complete a written self- 
evaluation, in a manner specified by the 
responsible Department official, of any 
age distinction, imposed in its program 
or activity receiving federal financial 
assistance from the Department to assess 
the recipient’s compliance with the Act.

(b) Whenever a recipient assessment 
indicates a violation of the Act and this 
subpart, the recipient shall take 
corrective action.
§42.723 Compliance Iniormation.

(a) Upon request by the Department, 
a recipient shall make available to the 
Department information necessary to 
determine whether the recipient is 
complying with this subpart.

(b) Each recipient shall permit 
reasonable access by the Department to 
the recipient’s facilities, books, records 
and other sources of information 
concerning the recipient’s compliance 
with this subpart.

§ 42.724 Remedial and affirmative action.
(a) If the Department finds that, in 

violation of this subpart, a recipient has 
discriminated on the basis of age, the 
recipient shall take remedial action that 
the Department considers necessary to 
overcome the effects of the 
discrimination.

(b) Even in the absence of a finding of 
discrimination, a recipient, in 
administering a program, may take steps 
to overcome the effects of conditions 
that resulted in limited participation on 
the basis of age.
§ 42.725 Assurance of compliance.

Each recipient of federal financial 
assistance from the Department shall 
sign a written assurance as specified by 
the Department that it will comply with 
this subpart in its federally assisted 
programs and activities.
§§ 42.726—42.729 [Reserved]
Compliance Procedures
§42.730 Compliance reviews.

The Department may conduct a pre- 
award or post-award compliance review 
of an applicant or a recipient to 
determine compliance with this subpart. 
When a compliance review indicates 
probably noncompliance, the 
Department shall inform the applicant 
or recipient and shall promptly begin 
enforcement as described in § 42.733.
§42.731 Complaints.

(a) General. This section provides for 
the filing, by aggrieved persons, of 
complaints alleging violation of this 
subpart. Although the complaint 
process is limited to aggrieved persons, 
any person who has information 
regarding a possible violation of this 
subpart may provide it to the 
Department.

(0) Receipt o f complaints. (1) Any 
aggrieved person, individually or as a 
member of a class, may file with the 
Department a written complaint alleging 
a violation of this subpart. A complaint 
may be filed by a representative of an 
aggrieved person. A complaint must be 
filed within 180 days of die date the 
complaint first knew of the alleged 
violation. However, this time limit may, 
for good cause shown, be extended by 
the Department.

(2) The Department shall promptly 
review each such complaint for 
sufficiency. A complaint will be deemed 
sufficient if it—

(1) Describes an action that may 
constitute a violation of this subpart; 
and

(ii) Contains information necessary for 
further processing the., identifies the 
parties involved, states the date when
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the complainant first learned of the 
alleged violation, and is signed by the 
complainant).

(3) When a complaint is deemed 
sufficient, the Department shall 
promptly refer it to the FMCS for 
mediation.

(4) When a complaint is deemed 
insufficient, the Department shall advise 
the complainant of the reasons for that 
determination. A complainant shall be 
freely permitted to add information 
necessary for further processing.

(c) Representation of parties. During 
each stage of the complaint process, the 
complainant and the recipient may be 
represented by an attorney or other 
representative.

(d) Assistance from the Department. 
Any complainant or recipient may 
request from the Department 
information regarding the complaint 
process.

(e) Mediation. (1) When a complaint 
is referred for mediation, the 
complainant and the recipient shall 
participate in the mediation process to 
the extent necessary either to reach an 
agreement or to enable the mediator to 
determine that no agreement can be 
reached. No determination that an 
agreement is not possible shall be made 
until the mediator has conferred at least 
once, jointly or separately, with each of 
the parties.

(2) If the complainant and the 
recipient reach an agreement, they shall 
reduce the agreement to writing and 
sign it. The mediator shall send a copy 
of the agreement to the Department.

(3) If, after 60 days after the 
Department’s receipt of a complaint, no 
agreement is reached or if, within that 
60-day period, the mediator determines 
that no agreement can be reached, the 
mediator shall return the complaint to 
the Department.

(4) The mediator shall protect the 
confidentiality of information obtained 
during the mediation process. No 
mediator shall testify in any 
adjudicative proceeding, produce any 
document, or otherwise disclose any 
information obtained during the 
mediation process without prior 
approval of the Director of the FMCS.

(f) Department investigations. The 
Department shall promptly investigate 
any complaint that is unresolved after 
mediation or is reopened because of 
violation of a mediation agreement. An 
investigation should include a review of 
the pertinent actions or practices of the 
recipient and the circumstances under 
which the alleged discrimination 
occurred. During an investigation the 
Department shall take appropriate steps 
to obtain informal resolution of the 
complaint.

(g) Resolution of matters. Cl) where, 
prior to any finding by the Department 
of probable noncompliance with this 
subpart, discussions between the 
Department and the parties result in 
settlement of a complaint, the 
Department shall prepare an agreement 
to be signed by the parties and an 
authorized official of the Department. A 
settlement shall not affect the operation 
of any other enforcement efforts of the 
Department, including compliance 
reviews dr investigation of other 
complaints involving the recipient.

(2) If the Department determines that 
an investigation pursuant to paragraph 
(f) of this section indicates probable 
noncompliance with this subpart, the 
Department shall inform the recipient 
and shall promptly begin enforcement 
pursuant to § 42.733.

(3) If the Department determines that 
an investigation does not indicate 
probable noncompliance, the 
Department shall inform the recipient 
and the complainant. The Department 
shall also inform the complainant of his 
or her right to bring a civil action as 
described in § 42.736.
§ 42:732 Prohibition against intimidation.

A recipient may not intimidate or 
retaliate against any person who 
attempts to assert a right secured by the 
Act and this suppart or who cooperates 
in any mediation, investigation, hearing, 
or other aspect of the Department’s 
compliance procedure.
§ 42.733 Enforcement procedures.

(a) Voluntary compliance. When a 
compliance review or complaint 
investigation results in a finding of 
probable noncompliance with this 
subpart, the Department shall attempt to 
obtain voluntary compliance. An 
agreement for voluntary compliance 
shall describe the corrective action to be 
taken and time limits for such action 
and shall be signed by the recipient and 
an authorized official of the Department.

(b) Means of enforcement—(1)
General, (i) The Department may seek to 
enforce this subpart—

(A) By administrative proceedings 
that may lead to termination or refusal 
of federal financial assistance to the 
particular program; or

(B) By any other means authorized by 
law. Such other means include lawsuits 
by the Department of enjoin violations 
of this subpart.

(ii) To the extent consistent with the 
Act, the Department, in enforcing this 
subpart, shall follow the procedures 
applicable to enforcement of title VI of 
the Civil Rights Act of 1964.

(2) Termination of federal financial 
assistance. With regard to enforcement

of this subpart through the termination 
or refusal of federal financial assistance, 
the Department shall follow the 
provisions of its title VI regulation f 
concerning notice (28 CFR 42.180(c)), 
hearings (28 CFR 42.109), and decisions 
(28 CFR 42.110). However, with respect 
to programs receiving federal financial 
assistance from a component of the 
Department’s Office of Justice Programs 
(OJP), the requirement of 28 CFR 
42.110(e) that a sanction be approved by 
the Attorney General shall not apply; 
that function may be performed by the 
Assistant Attorney General, OJP.

(3) Other means of enforcement. With 
regard to enforcement of this subpart 
through other means, the Department 
shall follow the procedures of 28 CFR 
42.108(d). In addition, at least 30 days 
before commencing a lawsuit or taking 
other action pursuant to paragraph
(b)(l)(i)(A) of this section, the 
Department shall send an appropriate 
report to the committees of the House of 
Representatives and the Senate having 
legislative jurisdiction over the program 
involved.

(c) Deferral. When a proceeding for 
the termination or refusal or federal 
financial assistance is initiated pursuant 
to paragraph (b)(l)(i)(A) of this section, 
the Department may defer granting new 
federal financial assistance to the 
recipient.

(lj New federal financial assistance 
includes any assistance for which, 
during the deferral period, the 
Department requires an application or 
approval, including renewal or 
continuation of existing activities or 
authorization of new activities. New 
federal financial assistance does not 
include assistance approved prior to 
initiation of the administrative 
proceeding or increases in funding as a 
result of a change in the manner of 
computing formula awards.

(2) A deferral may not begin until the 
recipient has received a notice of 
opportunity for a hearing. A deferral 
may not continue for more than 60 days 
unless a hearing has begun within that 
time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and the 
Department. A deferral may not 
continue for more than 30 days after the 
close of the hearing, unless the hearing 
results in a finding against the recipient.
§42.734 Alternative funding.

When assistance to a recipient is 
terminated or refused pursuant to 
§42.733(b)(l)(i)(A), the Department may 
disburse the withheld funds directly to 
an alternate recipient serving the same 
area (i.e., a public or nonprofit private 
organization or agency or state or

/
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political subdivision of the state). Any 
such alternate recipient must 
demonstrate the ability to comply with 
the requirements of this subpart and to 
achieve the goals of the federal statute 
authorizing the assistance.
§42.735 Judicial review.

A final decision of the Department in 
an administrative proceeding pursuant 
to § 42.733(b)(l)(i)(A) is subject to 
judicial review as provided in section 
306 of the Act, 42 U.S.C. 6105.
§42.736 Private lawsuits.

(a) Upon exhausting administrative 
remedies under the Act, a complainant 
may file a civil action to enjoin a 
violation of the Act. Administrative 
remedies are exhausted if—

(1) 180 days have elapsed since the 
complainant filed the complaint and the 
Department has made no finding with 
regard to the complaint; or

(2) The Department issues a finding, 
pursuant to § 42.731(g)(3), in favor of 
the recipient.

(b) Whenever administrative remedies 
are exhausted in accord with paragraph
(a) of this section, the Department shall 
promptly inform the complainant that

(1) The complainant may bring a civil 
action in a United States district court 
for the district in which the recipient is 
located or transacts business;

(2) A complainant who prevails in 
such an action has the right to be 
awarded reasonable attorney’s fees, if 
the complainant demands such an 
award in the complaint initiating the 
lawsuit;

(3) Before commencing the action, the 
complainant must give 30 days’ notice 
by registered mail to the Secretary, the 
Attorney General, and the recipient;

(4) The notice must state the nature of 
the alleged violation, the relief 
requested, the court in which the action 
will be brought, and whether attorney’s 
fees will be demanded; and

(5) The complainant may not bring an 
action if the same alleged violation by 
the recipient is the subject of a pending 
action in any court of the United States.
§§ 42.737-42.799 [Reserved]

Appendix A to Subpart I of Part 4 2 —  
Federal Financial Assistance 
Administered by the Department of 
Justice to Which This Subpart Applies

Note: Failure to list a type of federal 
assistance in Appendix A shall not mean, if 
the Age Discrimination'Act is otherwise 
applicable, that a program or activity is not 
covered. For the text of Appendix A to 
subpart I, see Appendix A to subpart C of this 
part.

Appendix B to Subpart I of Part 42— 
Age Distinctions in Federal Statutes or 
Regulations Affecting Financial 
Assistance Administered by the 
Department of Justice

Section 90.31(f) of HHS’ the general 
regulations (45 CFR Part 90) requires each 
federal agency to publish an appendix to its 
final regulation containing a list of age 
distinctions in federal statutes and 
regulations affecting financial assistance 
administered by the agency. This appendix is 
the Department’s list of federal.statutes and 
Department regulations that contain age 
distinctions that:

(1) Provide benefits or assistance to 
persons based upon age; or

(2) Establish criteria for participation in 
age-related terms; or

(3) Describe intended beneficiaries or target 
groups in age-related terms.

The Department administers financial 
assistance under the Juvenile Justice and 
Delinquency Prevention Act of 1974, as 
amended (42 U.S.C. 5601-5672). This statute 
reflects the basic distinction between 
criminal justice systems for adults and 
juvenile justice systems, and the entire 
statute is predicated upon making 
distinctions on the basis of age between 
juveniles and adults. Such age distinctions 
are set forth throughout this statute, 
including provisions establishing programs 
of financial assistance to juvenile justice 
systems and for purposes related to the 
prevention of juvenile delinquency. The 
Department’s current regulations pertaining 
to formula grants under this statute are set 
forth at 28 CFR part 31 (CFDA No. 16.540).
In order to implement the statutory purposes, 
these regulations reflect the same age 
distinctions between juveniles and adults as 
"are contained in the statute. The same statute 
also provides for discretionary special 
emphasis grants for whidh there are program 
announcements issued (CFDA No. 16.541), 
and this program also necessarily reflects the 
basic statutory distinction based on age.

The Department is authorized to extend 
financial assistance under the Missing 
Children’s Assistance Act, as amended (42 
U.S.C. 5771-5777). This law is concerned 
with problems related to missing children, 
and, thus, it contains many age-related 
references to children, including references 
in connection with the provision of financial 
assistance. Program announcements are 
issued in connection with this program 
(CFDA No. 16.543).

The Department is authorized to extend 
financial assistance pursuant to the Omnibus 
Crime Control and Safe Streets Act of 1968, 
as amended (42 U.S.C 3701-3797). Among 
the statutory purposes of this law is the 
provision of grants addressing problems 
related to juvenile delinquency and problems 
related to crimes committed against elderly 
persons. Accordingly, this law also reflects 
the basic distinction between criminal justice 
systems for adults and juvenile justice 
systems. This law also singles out elderly 
persons as a special target group to benefit 
from its programs. The Department’s 
regulations concerning block grants 
authorized under this statute are set forth at

28 CFR part 33. These regulations reflect the 
statutory authorizations for such block 
grants, which specifically authorize funds 
for, among other things, programs addressing 
problems related to juvenile delinquency and 
programs addressing the problem of crimes 
committed against elderly persons (CFDA 
No. 16.573). Similarly, the statute provides 
for discretionary grants to enhance and 
complement the block grants (CFDA No. 
16.574) and has been amended to provide a 
focus on narcotics control (CFDA No.
16.580).

The Department is authorized to extend 
financial assistance under the Victims of 
Crime Act of 1984, as amended (42 U.S.C 
10601-10604). Among other things, in order 
to qualify for funds under one grant program, 
a state must certify that priority will be given 
to eligible crime victim assistance programs 
that help victims of certain crimes, including 
child abuse. In addition, among the services 
to victims of crime for which funding is 
available is “short term child care services” 
(CFDA Nos. 16.575 and 16.576).

The Department is authorized to make 
grants to Native American Indian tribes with 
funds reserved to the Office of Victims of 
Crime under the Victims of Crime act of 
1984, as amended (42 U.S.C 10601(g)). The 
primary purpose of the funding is to assist 
Native American Indian tribes with handling 
child abuse cases, particularly child sexual 
abuse (CFDA No. 16.583).

The Department is authorized to extend 
financial assistance to state and local 
authorities for narcotics control under the 
Anti-Drug Abuse Act of 1988 (Pub. L. 100- 
690,102 Stat. 4181), which extends and/or 
modifies each of the previously noted laws. 
The statute reflects the basic distinction 
between criminal justice systems for adults 
and juveniles (CFDA Nos. 16.579 and 
16.582),
(FR Doc. 94-2535 Filed 2-10-94; 8:45 amj 
BILUNG CODE 4410-01-M

DEPARTMENT OF VETERANS 
AFFAIRS

Office of the Secretary

38 CFR Part 14
RIN 2900-AE76

Testimony of Department Personnel 
and Production of Department Records 
in Legal Proceedings
AGENCY: Department of Veterans Affairs. 
ACTION: Final rule.
SUMMARY: The Department of Veterans 
Affairs (VA) is establishing procedures 
that must be followed when VA 
personnel, as defined in the rules, are to 
provide testimony or produce records in 
legal proceedings. These procedures are 
necessary for reasons including to 
ensure more efficient use of VA 
resources in meeting the Department’s 
mission (VA attorneys and employees
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currently spend a considerable amount 
of time responding to requests or 
demands for VA documents or 
testimony by VA personnel), to 
minimize the possibility of involving 
VA in controversial issues not related to 
its mission, to maintain the impartiality 
of VA among persons and entities 
involved in disputes in which the 
United States does not have an interest, 
to protect sensitive, confidential 
information and the deliberative 
processes of VA, and to enhance VA’s 
ability to respond to such requests. 
EFFECTIVE DATE: March 14 ,1994.
FOR FURTHER INFORMATION CONTACT: 
Questions concerning the application of 
the rules to the production of 
Department records should be directed 
to: Jeffrey C. Corzatt, Staff Attorney 
(024H2), Office of General Counsel, 
Department of Veterans Affairs, 810 
Vermont Ave., NW., Washington, DC 
20420, (202) 633-7240. Questions 
concerning the application of the rules 
to the testimony of Department 
personnel should be directed to: Joseph 
M. Vallowe, Staff Attorney (023K),
Office of General Counsel, Department 
of Veterans Affairs, 810 Vermont Ave., 
NW., Washington, DC 20420, (202) 633- 
7186.
SUPPLEMENTARY INFORMATION: 
Background

On July 22,1993, the Department of 
Veterans Affairs published a notice of 
proposed rulemaking (NPRM) (58 FR 
39174, July 22,1993) to promulgate 
regulations at 38 CFR part 14 
establishing procedures governing the 
appearance of VA personnel, as 
witnesses in order to testify or produce 
official documents in legal proceedings, 
in response to requests or demands for 
such documents or testimony. Interested 
parties were invited to submit written 
comments on or before August 23,1993. 
Three comments were received.

As VA noted in its NPRM, private 
litigants are requesting or demanding 
the production of VA records or 
testimony by VA personnel or both in a 
large and apparently increasing number 
of cases. VA has a large hospital and 
benefits delivery system serving 
millions of veterans and their 
dependents. Further, VA participates in 
a wide range of activities, such as 
medical research, that benefits not only 
our veteran population, but also the 
general public. All of these activities 
generate records that contain 
information concerning individuals or 
issues of local or national significance. 
These documents and our personnel’s 
expertise are being sought more often 
for use in legal proceedings in which

the United States is neither involved nor 
has an interest. Responding to these 
requests and demands for documents 
and for testimony can be burdensome 
and time consuming. When employees 
are required to testify in depositions, 
hearings or trials that are brought for 
private purposes, employees are taken 
away from their official duties. Often 
these demands or requests are made on 
very short notice.

The final rules establish new 
procedural requirements that private 
litigants must meet before VA would 
produce documents or make an 
employee available to testify in a private 
legal or administrative proceeding.
These procedures are not intended to 
inflict an unnecessary burden on private 
litigants. Rather, VA’s goals are to 
conserve VA resources, to minimize the 
possibility of involving VA in 
controversial issues not related to its 
mission, to maintain the Department’s 
impartiality among private litigants, to 
protect the confidentiality of VA’s 
deliberative processes, and to enhance 
VA’s ability to respond more efficiently 
to requests and demands for records and 
testimony.

As noted in the NPRM, the legal 
proceedings covered by the final rule 
are any administrative or judicial 
activities traditionally conducted within 
the executive or judicial branches of 
Federal, state, local, or foreign 
governmental entities in which the 
United States: (i) Is not a party; (ii) is 
not represented; (iii) does not have a 
direct and substantial interest; and (iv) 
is not providing representation to any 
individual or entity that is a party.

The proposed rules do not cover 
activities that are not legal proceedings, 
such as Congressional requests for 
records or testimony, or requests for 
records under the Freedom of 
Information Act, 5 U.S.C. 552, or under 
the Privacy Act, 5 U.S.C. 552a. The final 
rules do not infringe upon or displace 
responsibilities committed to the 
Department of Justice in conducting 
litigation on behalf of the United States.

The final rules do not remove the 
need to comply with any applicable 
confidentiality provisions, such as the 
Privacy Act, or 38 U.S.C. 7332, and their 
implementing regulations before there is 
legal authority to release records or 
provide testimony pursuant to a request 
or demand covered by these rules. In 
fact, if the requirements of those 
confidentiality statutes and the 
implementing regulations are not met, 
records or testimony cannot be provided 
even where the requirements of these 
regulations are met.

As stated in the NPRM, the rules 
address VA’s concern over the need to

conserve official personnel resources for 
the performance of the agency’s 
statutory duties while at the same time 
attempting to accommodate legitimate 
requests or demands for official records 
or testimony to the extent possible. 
Additionally, there is a need for 
uniformity within the VA system in our 
responses to these requests or demands.

If a party fails to follow the 
Department’s procedures or if VA 
determines that it will not comply with 
a demand, VA may move to quash the 
demand. If a response to a demand is 
required before the court rules on the 
motion to quash and the court fails to 
stay the demand, the employee would 
appear with agency counsel at the time 
and place stated in the demand, 
produce a copy of these regulations, and 
respectfully decline to testify or produce, 
any documents. If the court orders the 
employee’s testimony, VA counsel may 
permit an exception under § 14.807(e), 
or, consistent with long-standing case 
law, direct the employee not to testify. 
For example, VA counsel might permit 
the employee to give factual testimony 
if permission would have been granted 
had the party seeking the testimony 
followed the procedures set forth in 
these rules. This would prevent a 
miscarriage of justice by not subjecting 
the employee to a contempt charge. In 
appropriate circumstances, agency 
counsel could still appeal the denial of 
the motion to quash.

The VA’s new rules provide that VA 
employees generally would not be 
permitted to testify as an expert or 
opinion witness concerning official VA 
information, subjects or activities at a 
hearing or trial in legal proceedings 
between private litigants. They would 
only be allowed to testify as to facts 
within their personal knowledge in 
these proceedings under limited 
circumstances.

The Department’s new rules do not 
apply to situations iri which an 
employee, although on official duty, 
observes facts regarding matters that do 
not arise out of his or her official duties. 
For example, while driving a 
government vehicle on agency business, 
a VA employee witnesses an automobile 
accident. The rules would not govern 
efforts to obtain the employee’s 
testimony as to what the employee saw.

As stated in the NPRM, the rule does 
not interfere with the rights of VA 
personnel as private citizens or the 
rights of veterans and other private 
parties to invoke the powers of the 
courts.
Discussion of Comments

Two comments were from veterans 
service organizations and one was from

/
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a VA employee. These comments are 
discussed below.

One commenter suggested that the 
regulations specifically state that they 
do not cover the production of 
witnesses and documents in the regular 
business and proceedings of the VA, 
that is, in administrative or judicial 
proceedings involving programs and 
laws administered by VA. It appears 
that the commenter was concerned 
about the rules’ potential application to 
such VA activities as benefits 
adjudication proceedings in VA’s 
Regional Offices or before the Board of 
Veterans Appeals, or in litigation before 
the Court of Veterans Appeals. In these 
situations, VA either would be a party 
to the proceedings or would have a 
direct and substantial interest in them. 
As explained in the preamble to the 
NPRM, under the terms of the 
regulations, they would not apply to 
either type of proceeding. However, so 
that there is no doubt on the matter, VA 
has modified the regulations to state 
expressly that they do not apply to 
proceedings involving a claim or 
dispute as to the rights of a beneficiary 
or obligations or liabilities of the United 
States under any law or program 
administered by the Department of 
Veterans Affairs.

The same commenter also suggested 
that in addition to mentioning that the 
regulations do not apply when the 
Department and the United States is a 
party to the proceedings, the regulations 
should also mention that they do not 
apply when the Secretary of Veterans 
Affairs is a party in his or her official 
capacity. The Department accepts this 
suggestion and the regulations now do 
not apply when the Secretary of 
Veterans Affairs is a party to the 
proceedings.

Another commenter suggested that 
the regulations specify that they do not 
apply to requests by a veteran or that 
veteran’s representative for access to the 
veteran’s records for use in an 
administrative or judicial claim for 
benefits administered by the 
Department of Veterans Affairs. The 
commenter was concerned that the 
proposed regulations would supplant 
current VA procedures for individuals 
and their representatives to obtain 
access to the veterans’ claims records in 
order to pursue their claims. The VA 
accepts this suggestion.

The same commenter also suggested 
that the regulations provide that they 
apply to copies of VA records in the 
possession of veterans service 
organizations in order to control the 
release of these records. Historically , VA 
has taken the legal position that once 
records have been obtained by a

veterans service organization pursuant 
to a properly executed power of attorney 
or consent, the copies obtained by the 
service organization generally are no 
longer subject to control by VA. 
Consequently, VA cannot extend the 
reach of these regulations to copies of a 
veteran’s records in the possession of a 
veterans service organization.,

The third commenter was concerned 
about the impact the proposed 
regulations would have upon the 
production of VA records in 
proceedings in the Republic of the 
Philippines which are already governed 
by Department of State procedures. It 
was not the intent of these regulations 
to change or replace existing 
Department of State procedures 
governing the production of records in 
legal proceedings in any foreign 
jurisdiction, including the Republic of 
the Philippines. Accordingly, the VA 
has modified the regulations to state 
specifically that they do not supplant 
Department of State procedures 
governing the production of records or 
witnesses in response to requests or 
demands in foreign legal proceedings.
Regulatory Flexibility Act

The Secretary of Veterans Affairs has 
certified that these proposed rules will 
not have a significant economic impact 
on a substantial number of small entities 
as they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), the 
regulations, therefore, are exempt from 
the initial and final regulatory flexibility 
analyses requirements of sections 60S 
and 604.

This certification can be made 
because the rules affect the conduct of 
VA activities and actions of VA 
personnel. They will have no significant 
economic impact on small entities, i.e., 
small businesses, small private and 
nonprofit organizations and small 
governmental jurisdictions.

There are no Catalog of Federal 
Domestic Assistance numbers for this 
program.
List of Subjects in 38 CFR Part 14

Government employees, Lawyers, 
Legal services, Veterans.
Jesse Brown,
Secretary of Veterans Affairs.

In Consideration of the foregoing, the 
Department of Veterans Affairs amends 
38 CFR Part 14, Legal Services, General 
Counsel to include the following:

PART 14—LEG A L SERVICES, 
GENERAL COUNSEL

1. The authority citation for part 14 is 
revised to read as follows:

Authority: 5 U.S.C. 301, 38 U.S.C 501(a), 
5502, 5902-5905, unless otherwise noted.

2. In part 14, §§14.800 through 14.810 
and an undesignated center heading 
prior to § 14.800 are added to read as 
follows:
Testimony of Department Personnel and 
Production of Department Records in Legal 
Proceedings
Sec.
14.800 Purpose.
14.801 Applicability.
14.802 Definitions.
14.803 Policy.
14.804 Factors to consider.
14.805 Contents of a demand or request.
14.806 Scope of testimony or production.
14.807 Procedure when demand or request 

is made.
14.808 Expert or opinion testimony.
14.809 Demands or requests in legal 

proceedings for records protected by 
confidentiality statutes.

14.810 Fees.

Testimony of Department Personnel 
and Production of Department Records 
in Legal Proceedings
§ 14.800 Purpose.

Sections 14.800 through 14.810 
establish policy, assign responsibilities 
and prescribe procedures with respect 
to:

(a) The production or disclosure of 
official information or records of the 
Department of Veterans Affairs (VA); 
and

(b) The testimony of present or former 
VA personnel relating to any official 
information acquired by any individual 
as part of that individual’s performance 
of official duties, or by virtue of that 
individual’s official status, in federal, 
state or other legal proceedings covered 
by these regulations.
(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301.)

§  14.801 Applicability.
(a) Sections 14.800 through 14.810 

apply to:
11) Contractors and subcontractors 

which undertake a VA activity or 
maintain VA records when the contract 
covering their actions provides that 
these regulations apply, as well as the 
personnel of contractors and 
subcontractors.

(2) All components of the Department, 
including Canteen Service, the Office of 
Inspector General, and all staff offices, 
services and administrations, and their 
personnel.

(b) Sections 14.800 through 14.810 do 
not apply to:

(1) Testimony or records provided in 
accordance with Office of Personnel 
Management regulations implementing 
5 U.S.C. 6322.
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(2) (i) Legal proceedings in which the 
Department of Veterans Affairs, the 
Secretary of Veterans Affairs or the 
United States is a party, is represented 
or has a direct and substantial interest; 
or s

(ii) Legal proceedings in which an 
individual or entity is a party for whom 
the United States is providing 
representation.

(3) Legal proceedings in which VA 
personnel are to testify while in leave or 
off-duty status as to matters which are 
purely personal and that do not arise 
out of, or relate in any way to, the 
personnel’s official duties or to the 
functions and activities of the VA or the 
United States.

(4) Official comments on matters in 
legal proceedings, where appropriate.

(5) Disclosures, in the absence of a 
request or demand, of information or 
records by VA components, particularly 
the Office of Inspector General, to 
federal, state, local and foreign law 
enforcement or regulatory agencies.

(6) Congressional demands or requests 
for testimony or documents.

(7) Requests for, and release of, 
records under the Freedom of 
Information Act, 5 U.S.G. 552, and the 
Privacy Act, 5 U.S.C. 552a.

(8) Disclosures in child support and 
alimony proceedings under the 
authority of 42 U.S.C. 659 and 
regulations promulgated by the Office of 
Personnel Management implementing 
that section.

(9) Legal proceedings before or 
involving the VA concerning a claim or 
dispute as to the rights of a beneficiary 
or obligations or liabilities of the United 
States under any law or program 
administered by the Department of 
Veterans Affairs.

(10) Requests by a veteran or that 
veteran’s representative for access to the 
veteran’s records for use in an 
administrative or judicial claim for 
benefits administered by the 
Department of Veterans Affairs.

(11) Foreign legal proceedings 
covered by Department of State 
procedures governing the production of 
records or witnesses in response to 
requests or demands in connection with 
foreign legal proceedings.

(c) Sections 14.800 through 14.810 are 
not intended to, and do not:

(1) Waive the sovereign immunity of 
the United States;

(2) Infringe upon or displace the 
responsibilities committed to the 
Department of Justice in conducting 
litigation on behalf of the United States 
in appropriate cases;

(3) Remove the need for the 
Department to comply with any 
applicable legal confidentiality

provisions, such as the Privacy Act, 
before having the legal authority to 
make any disclosure or providing any 
testimony under these regulations. 
(Sections 14.800 through 14.810 do not 
give VA disclosure authority under 
applicable confidentiality statutes; 
absent disclosure authority granted by 
those statutes, information and records 
subject to those laws may not be 
disclosed, or testimony given as to them 
under the procedures established in 
these regulations); or

(4) Preclude treating any written 
request for agency records that is not in 
the nature of a request or demand 
related to legal proceedings as a request 
under the Freedom of Information or 
Privacy Acts.
(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301.)

§14.802 Definitions.
(a) Demand. Order, subpoena, or other 

demand of a court of competent 
jurisdiction, or other specific authority 
or under color of law, for the 
production, disclosure, or release of VA 
information or records or for the 
appearance and testimony of VA 
personnel as witnesses.

(b) Request. Any informal request, by 
whatever method, from a party, a party’s 
attorney, or any person acting on behalf 
of a party, for die production of VA 
records or information or for the 
testimony of VA personnel as witnesses, 
which has not been ordered by a court 
of competent jurisdiction or other 
specific authority or under color of law.

(c) VA personnel. All present and 
former officers and employees of the VA 
and any other individuals who are or 
have been appointed by, or subject to 
the supervision, jurisdiction, or control 
of the Secretary of Veterans Affairs or 
another official of the VA, including 
nonappropriated fund activity 
employees, and other individuals hired 
through contractual agreements by or on 
behalf of the VA, or performing services 
under such agreements for VA, such as 
consultants, contractors, subcontractors, 
their employees and personnel. This 
phrase also includes individuals who 
served or are serving on any advisory 
committee or in any advisory capacity, 
whether formal or informal.

(d) Legal proceedings. All pretrial, 
trial, and post-trial stages of all existing 
or reasonably anticipated judicial or 
administrative actions, hearings, 
investigations, or similar proceedings 
before courts, commissions, boards, or 
other tribunals, foreign or domestic that 
are not specified in § 14.801(b). This 
phrase includes depositions and other 
pretrial proceedings, as well as 
responses to formal or informal requests

by attorneys or others in situations 
involving legal proceedings not 
specified in § 14.801(b).

(e) Official VA information. All 
information of any kind, however 
stored, that is in the custody and control 
of VA or was acquired by VA personnel 
as part of their official duties or because 
of their official status.

(f) Testimony. Testimony in any form, 
including personal appearances in 
court, depositions, recorded interviews, 
telephonic, televised or videotaped 
testimony or any response during 
discovery or similar proceedings, which 
response would involve more than the 
production of records.

(g) VA records. All documents which 
are records of the Department of 
Veterans Affairs for purposes of the 
Freedom of Information Act, 5 U.S.C. 
552, regardless of storage media, 
including the term “record” as defined 
in 44 U.S.C. 3301, and implementing 
regulations.
(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301.)

§14.803. Policy.
(a) VA personnel may provide 

testimony or produce VA records in 
legal proceedings covered by §§ 14.800 
through 14.810 only as authorized in 
accordance with these regulations. In 
determining whether to authorize 
testimony or the production of records, 
the determining official will consider 
the effect in this case, as well as in 
future cases generally, based on the 
factors set forth in § 14.804, which 
testifying or producing records not 
available for public disclosure will have 
on the ability of the agency or VA 
personnel to perform their official 
duties.

(b) The Department of Veterans 
Affairs does not seek to deny its 
employees access to the courts as 
citizens, or in the employees’ private 
capacities on off-duty time.

(c) The Department of Veterans 
Affairs does not seek to deny the 
Nation’s veterans access to the courts.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301.)

§  14.804. Factors to consider.
In deciding whether to authorize the 

disclosure of VA records or information 
or the testimony of VA personnel, VA 
personnel responsible for making the 
decision should consider the following 
types of factors:

(a) The need to avoid spending the 
time and money of the United States for 
private purposes and to conserve the 
time of VA personnel for conducting 
their official duties concerning servicing 
the Nation’s veteran population;
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(b) How the testimony or production 
of records would assist VA in 
performing its statutory duties;

(c) Whether the disclosure of the 
records or presentation of testimony is 
necessary to prevent the perpetration of 
fraud or other injustice in the matter in 
question;

(d) Whether the demand or request is 
unduly burdensome or otherwise 
inappropriate under the applicable 
court or administrative rules;

(e) Whether the testimony or 
production of records, including release 
in camera, is appropriate or necessary 
under the rules of procedure governing 
the case or matter in which the demand 
or request arose, or under the relevant 
substantive law concerning privilege;

(f) Whether the testimony or 
production of records would violate a 
statute, executive order, regulation or 
directive. (Where the production of a 
record or testimony as to the content of 
a record or about information contained 
in a record would violate a 
confidentiality statute’s prohibition 
against disclosure, disclosure will not 
be made. Examples of such statutes are 
the Privacy Act, 5 U.S.C. 552a, and 
sections 5701, 5705 and 7332 of title 38, 
United States Code.);

(g) Whether the testimony or 
production of records, except when in 
camera and necessary to assert a claim 
of privilege, would reveal information 
properly classified pursuant to 
applicable statutes or Executive Orders;

(h) Whether the testimony would 
interfere with ongoing law enforcement 
proceedings, compromise constitutional 
rights, compromise national security 
interests, hamper VA or private health 
care research activities, reveal sensitive 
.patient or beneficiary information, 
interfere with patient care, disclose 
trade secrets or similarly confidential 
commercial or financial information or 
otherwise be inappropriate under the 
circumstances.

(i) Whether such release or testimony 
reasonably could be expected to result 
in the appearance of VA or the Federal 
government favoring one litigant over 
another,

(j) Whether such release or testimony 
reasonably could be expected to result 
in the appearance of VA or the Federal 
government endorsing or supporting a 
position advocated by a party to the 
proceeding;

(k) The need to prevent the public’s 
possible misconstruction of variances 
between personal opinions of VA 
personnel and VA or Federal policy.

(l) The need to minimize VA’s 
possible involvement in issues 
unrelated to its mission;

(m) Whether the demand or request is 
within the authority of the party making 
it;

(n) Whether the demand or request is 
sufficiently specific to be answered;

(o) Other matters or concerns 
presented for consideration in making 
the decision.
(Authority: 38 U.S.C. 501 (a) and fbk 5 U.S.G 
301.)
§14.805. Contents of a demand or request 

The request or demand for testimony 
or production of documents shall set 
forth in, or be accompanied by, an 
affidavit, or if that is not feasible, in, or 
accompanied by, a written statement by 
the party seeking the testimony or 
records or by the party’s attorney, a 
summary of the nature and relevance of 
the testimony or records sought in the 
legal proceedings containing sufficient 
information for the responsible VA 
official to determine whether VA 
personnel should be allowed to testify 
or records should be produced. Where 
the materials are considered insufficient 
to make the determination as described 
in § 14.807, the responsible VA official 
may ask the requester to provide 
additional information.
(Authority: 38 U.S.C. 501 (a) and (b); 5U.S.C. 
301.)
§14.806. Scope of testimony or 
production.

VA personnel shall not, in response to 
a request or demand for testimony or 
production of records in legal 
proceedings, comment or testify or 
produce records without the prior 
written approval of the responsible VA 
official designated in § 14.807(b). VA 
personnel may only testify concerning 
or comment upon official VA 
information, subjects or activities, or 
produce records, that were specified in 
writing, submitted to and properly 
approved by the responsible VA official.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.G 
301.)
§  14.807. Procedure when demand or 
request is  made.

(a) VA personnel upon whom a 
demand or request for testimony or the 
production of records in connection 
with legal proceedings as defined in
§ 14.802(d) is made shall notify the head 
of his or her field station, or if in Central 
Office, the head of the component for 
which he or she works. The field station 
or Central Office component shall notify 
the responsible VA official designated 
in § 14.807(b).

(b) In response to a demand or request 
for the production of records or the 
testimony of VA personnel, other than 
personnel in the Office of the Inspector

General (OIG), as witnesses in legal 
proceedings covered by these 
regulations, the General Counsel, 4he 
District Counsel, an attorney in the 
Office of General Counsel designated by 
the General Counsel, or an attorney in 
the District Counsel office designated by 
the District Counsel is the responsible 
VA official authorized to determine 
whether VA personnel may be 
interviewed, contacted or used as 
witnesses, including used as expert 
witnesses, and whether VA records may 
be produced; and what, if any, 
conditions will be imposed upon such 
interview, contact, testimony or 
production of records. For personnel in 
the OIG, the Counselor to the Inspector 
General or an attorney designated by the 
Counselor to the Inspector General, is 
the responsible VA official authorized to 
make the determinations provided in 
§ 14.807, and that official will keep the 
General Counsel informed of such 
determinations for purposes of litigation 
or claims of privilege.

(c) In appropriate cases, the 
responsible VA official shall promptly 
notify the Department of Justice of the 
demand or request After consultation 
and coordination with the Department 
of Justice, as required, and aftet any 
necessary consultation with the VA 
component which employs or employed 
the VA personnel whose testimony is 
sought or which is responsible for the 
maintenance of the records sought, the 
VA official shall determine in writing 
whether the individual is required to 
comply with the demand or request and 
shall notify the requester or the court or 
other authority of the determination 
reached where the determination is that 
VA will not comply fully with the 
request or demand. The responsible VA 
official shall give notice of the decision 
to other persons as circumstances may 
warrant. Oral approval may be granted, 
and a record of such approval made and 
retained in accordance with the 
procedures in § 14.807(f) concerning 
oral requests or demands.

(d) If, after VA personnel have 
received a request or demand in a legal 
proceeding and have notified the 
responsible VA official in accordance 
with this section, a response to the 
request or demand is required before 
instructions from the responsible 
official are received, the responsible 
official designated in paragraph (b) of 
this section shall furnish the requester 
or the court or other authority with a 
copy of §§ 14.800 through 14.810 and 
any other relevant documentation, 
inform the requester or the court or 
other authority that the request or 
demand is being reviewed, and seek a 
stay of the request or demand pending
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a final determination by the VA official 
concerned.

(e) If a court of competent jurisdiction 
or other appropriate authority declines 
to stay the effect of the demand or 
request in response to action taken 
pursuant to § 14.807(d), or if such court 
or other authority orders that the 
demand or request be complied with 
notwithstanding the final decision of 
the appropriate VA official, the VA 
personnel upon whom the demand or 
request was made shall notify the 
responsible VA official of such ruling or 
order. If the responsible VA official 
determines that no further legal review 
of or challenge to the ruling or order 
will be sought, the affected VA 
personnel shall comply with the 
demand, order or request. If directed by 
the appropriate VA official after 
consultation with the appropriate 
United States Attorney’s office, 
however, the affected VA personnel 
shall respectfully decline to comply 
with the demand, request or order. See 
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

(f) Normally, written demands or 
requests allowing reasonable lead time 
for evaluation and processing are 
required. However, in emergency 
situations where response time is 
limited and a written demand or request 
is impractical, the following procedures 
should be followed:

(1) The responsible VA official has the 
authority to waive the requirement of a 
written demand or request and may 
expedite a response in the event of an 
emergency under conditions which 
could not be anticipated in the course
of proper planning or which 
demonstrate a good faith attempt to 
comply with these regulations. 
Determinations on oral demands or 
requests should be reserved for 
instances where insistence on 
compliance with the requirements of a 
proper written request would result in 
the effective denial of the request and 
cause an injustice in the outcome of the 
legal proceeding for which the 
testimony or records are sought. No 
requester has a right to make an oral 
demand or request and receive a 
determination, however. Whether to 
permit such an exceptional procedure is 
a decision within the sole discretion of 
the responsible VA official.

(2) If the responsible VA official 
concludes that the demand or request, 
or any portion of it, should be granted 
(after considering the factors listed in 
§ 14.804), the responsible VA official 
will then orally advise the requester of 
the determination in accordance with 
the procedures provided in § 14.807(c), 
including any limitations on such

testimony or production of records, and 
seek a written confirmation of the oral 
demand or request. The responsible VA 
official will make a written record of the 
determination made concerning the oral 
demand or request, including the grant 
or denial, the circumstances requiring 
the procedure, and the conditions to 
which the requester agreed.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301.)

§ 14.808 Expert or opinion testimony.
(a) VA personnel shall not provide, 

with or without compensation, opinion 
or expert testimony in any legal 
proceedings concerning official VA 
information, subjects or activities, 
except on behalf of the United States or 
a party represented by the United States 
Department of Justice. Upon a showing 
by the requester or court or other 
appropriate authority that, in light of the 
factors listed in § 14.804, there are 
exceptional circumstances and that the 
anticipated testimony will not be 
adverse to the interests of the 
Department of Veterans Affairs or to the 
United States, the responsible VA 
official designated in § 14.807(b) may, in 
writing, grant special authorization for 
VA personnel to appear and testify. If, 
despite the final determination of the 
responsible VA official, a court of 
competent jurisdiction or other 
appropriate authority, orders the expert 
or opinion testimony of VA personnel, 
the personnel shall notify the 
responsible VA official of such order. If 
the responsible VA official determines 
that no further legal review of or 
challenge to the order will be sought, 
the affected VA personnel shall comply 
with the order. If directed by the 
appropriate VA official after 
consultation with the appropriate 
United States Attorney’s office, 
however, the affected VA personnel 
shall respectfully decline to comply 
with the demand, request or order. See 
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

(b) (1) If, while testifying in any legal 
proceeding, VA personnel are asked for 
expert or opinion testimony concerning 
official VA information, subjects or 
activities, which testimony has not been 
approved in advance in accordance with 
these regulations, the witness shall:

(i) Respectfully decline to answer on 
the grounds that such expert or opinion 
testimony is forbidden by these 
regulations;

(ii) Request an opportunity to consult 
with the responsible VA official 
mentioned in § 14.807(b) before giving 
such testimony;

(iii) Explain that, upon such 
consultation, approval for such 
testimony may be provided; and

(iv) Explain that providing such 
testimony absent such approval may 
expose the individual to criminal 
liability under 18 U.S.C. 201-209 and to 
disciplinary or other adverse personnel 
action.

(2) If the witness is then ordered by 
the body conducting the proceeding to 
provide expert or opinion testimony 
concerning official VA information, 
subjects or activities without the 
opportunity to consult with the 
appropriate VA official, the witness 
respectfully shall refuse to do so. See 
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

(c) Upon notification by the witness of 
a request for opinion or expert 
testimony concerning official VA 
information, subjects or activities during 
§ 14.802(d) legal proceedings, the 
responsible VA official shall follow the 
procedures contained in this section to 
determine whether such testimony shall 
be approved.

(dj If VA personnel who are unaware 
of these regulations provide expert or 
opinion testimony concerning official 
VA information, subjects or activities in 
any legal proceeding, including one 
mentioned in § 14.802(d) in which the 
United States is not already represented, 
without consulting with the responsible 
VA official, the witness, as soon after 
testifying as possible, shall inform the 
responsible VA official of the fact that 
such testimony was given and provide 
a summary of the expert or opinion 
testimony given.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301.)
§ 14.809 Demands or requests in legal 
proceedings for records protected by 
confidentiality statutes.

In addition to complying with the 
requirements of §§ 14.800 through 
14.810, requests or demands in legal 
proceedings for the production of 
records, or for testimony of VA 
employees concerning information, 
protected by the Privacy Act, 5 U.S.C. 
552a, or other confidentiality statutes, 
such as 38 U.S.C. 5701* 5705 and 7332, 
must satisfy the requirements for 
disclosure imposed by those statutes, 
and implementing regulations, such as 
38 CFR 1.511, before the records may be 
provided or testimony given. 
Accordingly, the responsible VA official 
may first determine whether there is 
legal authority to provide the testimony 
or records sought under applicable 
confidentiality statutes before applying 
§§ 14.800 through 14.810. Where an 
applicable confidentiality statute



6570 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

mandates disclosure, §§ 14.800 through 
14.810 will not apply.
(Authority; 38 U.S.C. 501 (a) and (b); S U.S.C. 
301.)
§14.810 Fees.

(a) The testimony of VA personnel as 
witnesses, particularly as expert 
witnesses, and the production of VA 
records in legal proceedings subject to 
§§ 14.800 through 14.810 are services 
which convey special benefits to the 
individuals or entities seeking such 
testimony or production of records 
above and beyond those accruing to the 
general public. These services are not 
regularly received by or available 
without charge to the public at large. 
Consequently, these are the sort of 
services for which the VA may establish 
a charge for providing under 31 U.S.C. 
9701. The responsible VA official will 
determine all fees associated with
§§ 14.800 through 14.810, and shall 
timely notify the requester of the fees, 
particularly those which are to be paid 
in advance.

(b) (1) When a request is granted under 
§ 14.808 to permit VA personnel to 
testify in whole or in part as to expert, 
opinion or policy matters, the requester 
shall pay to the government a fee 
calculated to reimburse the cost of 
providing the witness. The fee shall 
include:

(1) Costs of the time expended by VA 
personnel to process and respond to the 
demand or request;

(ii) Costs of attorney time expended in 
reviewing the demand or request and 
any information located in connection 
with the demand or request;

(iii) Expenses generated by materials 
and equipment used to search for, 
produce, and copy the responsive 
information;

(iv) The cost of the time expended by 
the witness to prepare to testify; and

(v) Costs of travel by the witness and 
attendance at trial.

(2) All costs for documents necessary 
for such expert testimony shall be 
calculated as provided in VA 
regulations implementing the fee 
provisions of the Freedom of 
Information Act, 5 U.S.C. S52.

(c) When an individual testifies in 
legal proceedings covered by these 
regulations in any capacity other than as 
an expert witness, the requester shall 
pay to the witness the fee and expenses 
prescribed for attendance by the 
applicable rule of court. If no such fee 
is prescribed, the applicable Federal 
rule, such as a local Federal district 
court rule, will apply. No additional fee 
will be prescribed for the time spent 
while testifying or in attendance to do 
so.

(d) When a requester wishes to 
interview VA personnel as part of legal 
proceedings covered by these 
regulations, and such interview has 
been approved in accordance with these 
regulations, the requester shall pay a fee 
calculated upon the total hourly pay of 
the individual interviewed.

(e) When VA produces records in 
legal proceedings pursuant to §§ 14.800 
through 14.810, the fees to be charged 
and paid prior to production of the 
records shall be the fees charged by VA 
under its regulations implementing the 
fee provisions of the Freedom of 
Information Act, 5 U.S.C. 552.

(f) Fees shall be paid as follows:
(1) Fees for copies of documents, 

blueprints, electronic tapes, or other VA 
records will be paid to the VA office or 
station providing the records, and 
covered to the General Fund of the 
Department of the Treasury.

(2) Witness fees for testimony shall be 
paid to the witness, who shall endorse 
the check “pay to the United States,” 
and surrender it to his or her supervisor. 
It shall thereafter be deposited in the 
General Fund.

(3) The private party requesting a VA 
witness shall forward in advance 
necessary round trip tickets and all 
requisite travel and per diem funds.

(g) A waiver of any fees in connection 
with the testimony of an expert witness 
may be granted by the appropriate VA 
official at the official’s discretion 
provided that the waiver is in the 
interest of the United States. Fee 
waivers shall not be routinely granted, 
nor shall they be granted under 
circumstances which might create the 
appearance that the VA or the United 
States favors one party or a position 
advocated by a party to the legal 
proceeding.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C 
301.)
(FR Doc. 94-3288 Filed 2-10-94; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 C FR  Parts 400,410,413,489, and 
498
[BPD-738-IFC]
RiN 0938-AF53

Medicare Program; Partial 
Hospitalization Services in Community 
Mental Health Centers
AGENCY: Health Care Financing 
Administration (HCFA), HHS.

ACTION: Interim  fin a l ru le  w ith  com m ent 
period. - ■

SUMMARY: This rule sets forth the 
coverage criteria and payment 
methodology for partial hospitalization 
services in community mental health 
centers. The purpose of this rule is to 
establish regulations governing this 
coverage under the provisions of section 
4162 of the Omnibus Budget 
Reconciliation Act of 1990.
DATES: Effective date: These rules are 
effective February 11,1994.

Comment date: Comments will be 
considered if we receive them at the 
appropriate address, as proyided below, 
no later than 5 p.m. on April 12,1994. 
ADDRESSES: Mail an original and three 
copies of comments to the following 
address: Health Care Financing 
Administration, Department of Health 
and Human Services, Attention: BPD- 
736—IFC, P.O. Box 7517, Baltimore, MD 
21207-0517.

If you prefer, you may deliver your 
Written comments to one of the 
following addresses:
Room 309-G, Hubert H. Humphrey

Building, 200 Independence Avenue,
SW., Washington, DC 20201, or 

Room 132, East High Rise Building,
6325 Security Boulevard, Baltimore,
MD 21207.
Because of staffing and resource 

limitations, we cannot accept comments 
by facsimile (FAX) transmission. In 
commenting, please refer to file code 
BPD-736-IFC. Comments received 
timely will be available for public 
inspection as they are received, 
generally beginning approximately 3 
weeks after publication of a document, 
in room 309-G of the Department’s 
offices at 200 Indépendance Avenue, 
SW., Washington, DC, on Monday 
through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7890).

If you wish to submit comments on 
the information collection requirements 
contained in this interim final rule with 
comment period, you may submit 
comments to: Allison Herron Eydt, 
HCFA Desk Officer, Office of 
Information and Regulatory Affairs, 
room 3002, New Executive Office 
Building, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT: 
Regina Walker, (410) 966-6735.
SUPPLEMENTARY INFORMATION:
I. Background

Community mental health centers 
(CMHCs) provide treatment and services 
to mentally ill individuals, including 
the elderly and children, residing in the 
community. The Community Mental 
Health Centers Act (Pub. L. 88-164,
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enacted October 31,1963) created a 
Federal grant program to help States in 
the construction of CMHCs. The 
Community Mental Health Centers 
Amendments of 1975 (Pub. L. 94-63, 
enacted July 29,1975) specified 
requirements for CMHCs. The 
Community Mental Health Centers 
Extension Act of 1978 (Pub. L. 95-622, 
enacted November 9,1978) expanded 
CMHC services to include programs for 
the prevention and treatment of alcohol 
and drug abuse and rehabilitation of 
alcohol and drug abusers.

The Public Health Service (PHS) has 
primary responsibility for regulating 
CMHCs. Section 1916(c)(4) of the PHS 
Act (42 U.S.C. 300x—4(c){4)) requires a 
CMHC to provide specialized outpatient 
services; 24-hour-a-day emergency care 
services; day treatment, other partial 
hospitalization services, or psychosocial 
rehabilitation services; screenings to 
determine appropriateness of admission 
to State mental health facilities; and 
consultation and education services.

According to the National Council of 
Community Mental Health Centers, 
there are approximately 2,310 CMHCs 
funded through block grants to States, 
and 80 percent of them provide partial 
hospitalization services, Before the 
Omnibus Budget Reconciliation Act of 
1990 (OBRA *90), Public Law 101-508, 
enacted on November 5,1990, partial 
hospitalization services provided by 
CMHCs were not covered under the 
Medicare program.

Medicare coverage of partial 
hospitalization services provided by a 
hospital to its outpatients became 
effective December 22,1987, under 
section 1861(0) of the Social Security 
Act (the Act), which defines partial 
hospitalization services. Section 1861(0) 
of the Act was enacted by section 
4070(b)(2) of the Omnibus Budget 
Reconciliation Act of 1987 (Pub. L. 100- 
203) and corrected by section 
411(h)(1)(B) of the Medicare 
Catastrophic Coverage Act of 1988 (Pub. 
L 100-360). Hospital outpatient 
departments do not need to qualify as 
CMHCs to continue to provide partial 
hospitalization services.
II. Legislative Changes

Section 4162 of OBRA *90 amended 
sections 1861(ff) and 1832(a)(2) of the 
Act to extend Medicare coverage and 
payment to partial hospitalization 
services provided by CMHCs on or after 
October 1,1991. Section 4162(a) of 
OBRA *90 amended section 1861(ff) of 
the Act concerning partial 
hospitalization services as follows:

• Paragraph (ff)(3), which describes a 
partial hospitalization program, was 
redesignated as subparagraph (ff)(3)(A)

and amended to include a partial 
hospitalization program provided by a 
CMHC

• Subparagraph (ff)(3)(B) was added 
to define the term CMHC as an entity 
that provides the services described in 
section 1916(c)(4) of the Public Health 
Service Act and meets applicable 
licensing or certification requirements 
for CMHCs in the State in which it is 
located.

Section 4162(b)(1) of OBRA ’90 made 
conforming changes to section 
1832(a)(2) of the Act, which describes 
the scope, of benefits covered under 
Supplementary Medical Insurance 
Benefits for the Aged and Disabled (Part 
B) of Medicare, by adding subsection
(a)(2)(f) which refers to partial 
hospitalization services provided by a 
CMHC as described in section 
1861(ff)(3)(A) of the Act.

Section 4162(b)(2) of OBRA *90 
amended the term *'‘provider of 
services” described in section 1866(e) of 
the Act to permit a CMHC to enter into 
a Medicare provider agreement but only 
with respect to providing partial 
hospitalization services to Medicare 
beneficiaries as described in section 
1861(ff)(l) of the Act 

The provisions of section 4162 of 
OBRA ’90 are effective for services 
furnished on or after October 1,1991. 
The following Medicare manual 
instructions have been issued covering 
partial hospitalization services in 
CMHCs:
A. Medicare Intermediary Manual, Part 

3—Claims Process, and Medicare 
Outpatient Physical Therapy and 
Comprehensive Outpatient 
Rehabilitation Facility Manual, (the 
same transmittal number and issue 
date were used for both manual 
issuances) Transmittal No. IM-92-1, 
issued March 1992: New 
Procedures—Effective Date: October
1,1991, concerning partial 
hospitalization services provided by 
CMHCs and bill review instructions 
for these services.

B. Medicare Provider Reimbursement 
Manual, Part 1, Transmittal No. 366, 
issued March 1992: New 
Implementing Instructions—Effective 
Date: October 1,1991, concerning 
CMHCs as providers of services, the 
interim rates for partial 
hospitalization services provided in 
CMHCs, and the interim rate for the 
initial reporting period for these 
services in CMHCs.

m . Current Regulations
Pertinent regulations regarding partial 

hospitalization services appear in title 
42 of the Code of Federal Regulations 
(CFR) at the following locations:

A. Part 410 specifies the benefits, 
conditions for payment and 
limitations on services available 
under Medicare Part B. Section 410.2 
contains a definition of partial 
hospitalization services.

B. Part 424 contains the specific 
conditions and limitations applicable 
to providers under Medicare Part B. 
Section 424.24(a) specifies that partial 
hospitalization services are not 
exempt from physician certification 
requirements. Section 424.24(e) 
describes the physician certification 
and plan of treatment requirements 
for partial hospitalization services.

IV. Provisions of This Interim Final 
Rule With Comment Period

In accordance with the provisions of 
section 4162 of OBRA ’90, we are 
making the changes described below to 
the Medicare regulations in title 42 of 
the CFR In addition, we are making 
other minor technical and conforming 
changes.

In § 400.202 (Definitions specific to 
Medicare), we are revising the definition 
of "Provider” to include a CMHC that 
has in effect an agreement to participate 
in Medicare, but only to provide partial 
hospitalization services. We are also 
revising this definition by adding 
"occupational therapy” to the list of 
covered services furnished by a clinic, 
rehabilitation agency or public health 
agency. These revisions are made in 
accordance with section 1866(e) of the 
Act, which includes a CMHC as a 
"provider of services” but only with 
respect to providing partial 
hospitalization services. Section 1666(e) 
of the Act also lists "occupational 
therapy” as a covered service provided 
by the aforementioned facilities.

We are revising § 410.2 (Definitions 
for purposes of Part B of Medicare) as 
follows:

• We are rearranging the definitions 
in alphabetical order.

• T o  improve readability we are 
revising the definition of "partial 
hospitalization services” by removing 
the list of services contained in the 
current definition and adding a cross- 
reference to a new § 410.43 which lists 
the services. Under the revised 
definition, partial hospitalization 
services means a distinct and organized 
intensive ambulatory treatment program 
that offers less than 24-hour daily care 
and provides the services specified in
§ 410.43. This definition applies to Part 
B partial hospitalization services 
provided by both hospitals and CMHCs.

• The definition of “nominal charge 
provider” inadvertently contains the 
definition for "participating”, which 
includes a definition of a
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“nonparticipating” provider under 
Medicare. To correct this, we are 
removing the definition of 
“participating” provider (including 
“nonparticipating” provider) and listing 
it as a separate definition in this section. 
Concurrently, in accordance with 
section 1866(e) of the Act concerning 
Medicare provider agreements, we are 
revising the definition of “participating” 
provider to include a CMHC as a 
provider of services that has entered 
into a Medicare provider agreement, but 
only to provide partial hospitalization 
services.

• We are also adding a definition for 
a CMHC. We define a CMHC as an 
entity that provides: Outpatient 
services, including specialized 
outpatient services for children, the 
elderly, individuals who are chronically 
mentally ill, and residents of its mental 
health service area who have been 
discharged from inpatient treatment at a 
mental health facility; 24-hour-a-day 
emergency care services; day treatment 
or other partial hospitalization services, 
or psychosocial rehabilitation services; 
screening for patients being considered 
for admission to State mental health 
facilities to determine the 
appropriateness of such admission; and 
consultation and education services.
The definition specifies that a CMHC 
must also meet applicable licensing or 
certification requirements for CMHCs in 
the State in which it is located.

This new definition is based upon 
section 1861(ff)(3)(B) of the Act, which 
defines a CMHC as an entity that: (1) 
Provides the services described in 
section 1916(c)(4) of the PHS Act; and
(2) meets applicable State licensing or 
certification requirements. In the CMHC 
definition at § 410.2, we are listing the 
required services as they appear in 
section 1916(c)(4) of the PHS Act.

In § 410.3 (Scope of benefits), we are 
revising subparagraph (a)(2) to include 
partial hospitalization services provided 
by a CMHC as services covered under 
Part B of Medicare. This revision is 
made in accordance with section 
1832(a)(2)(J) of the Act, which includes 
partial hospitalization services in a 
CMHC in the scope of Medicare Part B 
benefits.

In a new § 410.43 (Partial 
hospitalization services: Conditions and 
exclusions.), in paragraph (a), we list the 
services that are described as partial 
hospitalization services, based on 
section 1861(ff)(2) of the Act. We 
specify that to be considered a partial 
hospitalization service, a service must 
be reasonable and necessary for the 
diagnosis or active treatment of the 
individual’s condition and reasonably 
expected to improve or maintain the

individual’s condition and functional 
level and to prevent relapse or 
hospitalization. In addition, the service 
must be one of the following:

• Individual and group therapy with 
physicians or psychologists or other 
mental health professionals to the extent 
authorized under State law.

• Occupational therapy requiring the 
skills of a qualified occupational 
therapist.

• Services of social workers, trained 
psychiatric nurses, and other staff 
trained to work with psychiatric 
patients.

• Drugs and biologicals furnished for 
therapeutic purposes, subject to the 
limitations described in § 410.29.

• Individualized activity therapies 
that are not primarily recreational or 
diversionary.

• Family counseling, the primary 
purpose of which is treatment of the 
individual’s condition.

• Patient training and education, to 
the extent the training and educational 
activities are closely and clearly related 
to the individual's care and treatment.

• Diagnostic services.
• Other items and services as 

specified by HCFA, excluding meals 
and transportation.

Some services in this description are 
separately covered and paid as the 
professional services of independent 
practitioners. In order to determine how 
to handle the services of certain 
nonphysician practitioners, we have 
examined the statutory provisions that 
established the hospital outpatient 
department coverage of partial 
hospitalization services, since the 
Congress built upon these provisions to 
extend Medicare Part B coverage to a 
CMHC as a provider of partial 
hospitalization services. Also 
applicable, therefore, are the statutory 
provisions governing the methodology 
by which physicians and others are paid 
for their services furnished in hospital 
settings.

Below we reference four sections of 
the Act, which, while pertaining 
expressly to the services of a 
professional in the context of a hospital, 
we believe serve as a model for the 
coverage of the services of a clinical 
psychologist (CP) and a physician 
assistant (PA) when those professionals 
furnish services in a CMHC.

• Section 1861(b)(4) of the Act 
excludes medical or surgical services 
furnished by a physician, resident or 
intern, and services furnished by a CP 
and PA from the term “inpatient 
hospital services”. (Services of a 
certified nurse midwife and a certified 
registered nurse anesthetist are also 
excluded from the definition of

inpatient hospital services, but our 
focus is on CPs and PAs because the 
other nonphysician practitioners are 
less likely to furnish services in a 
CMHC, based on the types services that 
are covered as partial hospitalization 
services.)

• Section 1832(a)(2)(B) of the Act 
excludes from the scope of medical and 
other health services furnished by a 
provider, physician services and 
services of certain nonphysician 
practitioners, including CPs. (A CMHC 
is considered a “provider of services” 
under section 1866(e)(2) of the Act for 
the purpose of providing partial 
hospitalization services.) This means 
these services are excluded from the 
scope of outpatient hospital services 
and partial hospitalization services 
because they are separately paid for by 
Medicare Part B under section 
1832(a)(1) of the Act.

• Sections 1862(a)(14) and 
1866(a)(1)(H) of the Act specify that 
services by a physician and a CP and PA 
are not included in payments made to
a hospital (either on an inpatient or 
outpatient basis) for certain services. 
Consequently, these services that are 
“unbundled” from hospital payment 
can be billed directly by a CP and the 
employer of a PA to Medicare Part B, 
and are paid separately.

Before 1986, the bundling provisions 
referred solely to inpatient services. 
However, section 9343(c)(2)(B) of the 
Omnibus Budget Reconciliation Act of 
1986 (Pub. L. 99-509) amended section 
1866(a)(1)(H) of the Act by striking the 
phrase “an inpatient” and inserting the 
phrase “a patient”. Therefore, the 
reference to “unbundled” services 
pertains to services furnished either to 
inpatients or outpatients.

Sections 1861(ii) and 1861(s)(2)(K)(i) 
of the Act enable a CP and PA to furnish 
services that would otherwise be 
furnished by a physician. Accordingly, 
since these practitioners’ services are 
separately covered and no longer 
considered to be part of a hospital’s 
services, including its partial 
hospitalization services, we are 
providing that the services of a CP and 
PA are also unbundled when furnished 
in a CMHC. Thus, these practitioners 
can bill Medicare Part B directly for 
their professional services furnished to 
hospital patients and to CMHC partial 
hospitalization patients.

Consequently, we are adding a new 
§ 410.43(b) to our regulations to specify 
that the following services are not paid 
as partial hospitalization services:

• Physician services that meet the * 
criteria of part 405, subpart F for 
payment on a fee schedule basis in 
accordance with part 414.
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• Clinical psychologist services, as 
defined in section 1861(ii) of the Act, 
that are furnished after December 31, 
1990.

• Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

Accordingly, when furnishing 
services to partial hospitalization 
patients in a CMHC, the professionals 
specified in § 410.43(b) may bill 
Medicare Part B for their services by 
submitting their claims directly to die 
Medicare Part B carrier. The CMHC can 
also serve as a billing agent for these 
professionals, by billing the Part B 
carrier on their behalf for their 
professional services furnished at the 
CMHC

Conversely, there are some 
independent practitioners whose 
services are bundled when furnished to 
hospital patients; for example, clinical 
social workers (CSWs). In accordance 
with section 1861(hh)(2) of the Act, a 
CSW is not authorized to bill directly 
for services furnished to patients in a 
hospital and skilled nursing facility that 
are Medicare participating. Therefore, 
for CSWs or other practitioner’s services 
that remain bundled when furnished in 
the hospital setting, we are providing 
that these services are also bundled in 
the CMHC setting. Accordingly, the 
CMHC must bill intermediaries for 
nonphysician practitioner services 
listed under § 410.43(a), and the 
intermediaries will make payment for 
the services to the CMHC on a 
reasonable cost basis.

To accommodate the new partial 
hospitalization services benefit in a 
CMHC and to allow for future expansion 
of part 410, we are redesignating 
existing subpart E regarding payment of 
supplementary medical insurance 
benefits as subpart I, adding and 
reserving subparts F through H for 
future regulations, and adding a new 
subpart E concerning partial 
hospitalization services provided in a 
CMHC.

In the new subpart E in § 410.110, we 
specify the requirements for coverage of 
partial hospitalization services in a 
CMHC We state that Medicare Part B 
covers partial hospitalization services 
when they are furnished directly by, or 
under arrangements made by, a CMHC 
as defined in § 410.2 that has in effect 
a provider agreement to participate in 
Medicare. In this context, “under 
arrangements” describes situations in 
which: (1) A CMHC makes contractual 
arrangements with another entity or 
practitioners to come into the CMHC to 
furnish partial hospitalization services; 
and (2) Medicare makes payment for the

services to the CMHC We have 
provided that a CMHC can provide 
partial hospitalization services under 
arrangements based on section 1861(ff) 
of the Act, which treats a CMHC and a 
hospital as comparable providers of 
partial hospitalization services. Since a 
hospital is permitted to furnish services 
under arrangements, we believe that a 
CMHC should be treated similarly in 
this respect As noted above, we believe 
that the Congress intended that the 
scope of the partial hospitalization 
benefit in a CMHC would generally 
follow the scope of the benefit as we 
have implemented it for hospital 
providers. We especially invite 
comment on this approach of using the 
precedents established for hospital 
providers of partial hospitalization 
services as a model for Part B coverage 
and payment of the same services in a 
CMHC context.

In § 410.110(a), we require that partial 
hospitalization services be prescribed by 
a physician and furnished under the 
general supervision of a physician. We 
considered whether the services of a full 
time physician were required to 
implement the statutory requirement 
under section 1861(ff)(l) of the Act for 
physician supervision of partial 
hospitalization services under a written 
plan of treatment. We recognize that 
such a requirement could cause 
hardship to CMHCs because some of 
these entities are unable to employ 
physicians on a full-time basis because 
of the expense involved. Therefore, 
because we believe that less than direct 
supervision by a full-time physician in 
a CMHC would not jeopardize a 
patient’s health or treatment program, 
and there would be a number of 
professionals involved in the care of the 
patient who have been authorized to 
furnish services that would otherwise be 
furnished by a physician, we are 
requiring general physician supervision. 
This means that a physician must at 
least be available by telephone but is not 
required to be present on the premises 
of the CMHC at all times.

Physician certification is required 
under the procedures for payment of 
claims to providers of partial 
hospitalization services under section 
1835(a)(2)(F) of the Act. Hence, in 
§ 410.110(b), we require that physician 
certification of the need for partial 
hospitalization services in a CMHC 
comply with the certification 
requirements in existing § 424.24(e)(1). 
These requisites, which apply to partial 
hospitalization services provided by 
hospitals, are that:

•  A physician certifies that the 
individual would require inpatient

psychiatric care in the absence of partial 
hospitalization services.

• The partial hospitalization services 
are being or were furnished while the 
individual is or was under the care of
a physician.

• The services are or were furnished 
under a written plan of treatment.

In § 410.110(c), we specify that the 
CMHC partial hospitalization services 
must be furnished under a plan of 
treatment as described in existing 
§ 424.24(e)(2). This requirement is also 
based on sections 1861(ff)(l) and 
1835(a)(2)(F) of the Act which require 
that partial hospitalization services be 
furnished under an individualized, 
written plan of treatment established 
and periodically reviewed by a 
physician (in consultation with 
appropriate staff participating in such a 
program). The plan must set forth: (1) 
The physician’s diagnosis; (2) the type, 
amount, duration, and frequency of the 
services; and (3) the goals for treatment. 
These same plan of treatment 
requirements apply to partial 
hospitalization services provided by a 
hospital.

Existing § 410.150, which specifies to 
whom payment is made, will now be 
included under redesignated subpart I 
(Payment of SMI (Supplementary 
Medical Insurance) Benefits). We add a 
new § 410.150(b)(13) to apply the 
specific rules governing Medicare Part B 
payments to a CMHC The rules are that 
Medicare Part B pays a CMHC on an 
individual’s behalf, for partial 
hospitalization services provided by the 
CMHC, or by others under arrangements 
made with them by the CMHC. We are 
reserving § 410.150{b)(12) for future use.

Section 4162 of OBRA ’90 does not 
explicitly address payment 
requirements for partial hospitalization 
services provided by a CMHC The 
applicable statutory references regarding 
payment of SMI benefits are contained 
in sections 1833 and 1835 of the Act

Section 1833 of the Act describes 
payment for Medicare Part B services 
and section 1835 of the Act specifies the 
procedures for payment of claims of 
providers of services.

Specifically, section 1833(a)(2)(B) of 
the Act governs payment for partial 
hospitalization services provided by a 
CMHC In accordance with this section, 
payment to a CMHC for partial 
hospitalization services is to be made:

(1) At the lesser of: (a) The reasonable 
cost of such services, as determined 
under section 1861(v) of the Act; or (b) 
the customary charges with respect to 
such services, less the amount a 
provider may charge as described in 
clause (ii) of section 1866(a)(2)(A) of the 
Act (“coinsurance”), but in no case may
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the payment for such other services 
exceed 80 percent of such reasonable 
cost; or

(2) If such services are provided by a 
public provider of services, or by 
another provider which demonstrates to 
the satisfaction of the Secretary that a 
significant portion of its patients are 
low-income (and requests that payment 
be made under this clause), free of 
charge or at nominal chargés to the 
public, payment is made at 80 percent 
of the amount determined in accordance 
with section 1814(b)(2) of the Act; that 
is, the provider’s “reasonable cost”.

Section 1833(a)(2)(B) of the Act also 
provides that if (and for so long as) the 
conditions described in section 
1814(b)(3) of the Act are met, payment 
is made in the amounts determined 
under the reimbursement system 
described in such section. We believe 
that this provision is not applicable to 
CMHC payment since section 1814(b)(3) 
of the Act addresses payment to hospital 
providers in a State with a 
demonstration project involving an 
approved State reimbursement cost 
control system.

We are revising the heading of 
§ 410.155 from “Psychiatric services 
limitations: Expenses incurred for 
physician services and CORF services.” 
to “Outpatient mental health treatment 
limitation.” since this section focuses 
on treatment services and not diagnostic 
services. For clarity, we are also revising 
§ 410.155(b) to specify the services 
subject to the outpatient mental health 
treatment limitation in § 410.155(c), 
which reflects section 1833(c) of the 
Act. These are services for the treatment 
of a mental, psychoneurotic, or 
personality disorder furnished to an 
individual who is not an inpatient of a 
hospital and include the following:

(1) CORF services.
(2) Physicians’ services that meet the 

criteria of part 405, subpart F for 
payment on a fee schedule basis in 
accordance with part 414.

(3) Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

(4) Clinical psychologist services, as 
defined in section 1861(ii) of the Act, 
that are furnished after December 31, 
1990.

Section 1833(c) of the Act exempts 
partial hospitalization services that are 
not directly furnished by a physician 
from the outpatient mental health 
treatment limitation. The nonphysician 
practitioners specified in § 410.155(b) 
who furnish services to partial 
hospitalization patients in a CMHC are 
furnishing services that would 
otherwise be furnished by physicians

and, like physicians, may bill Medicare 
directly for Part B services. The 
professional services furnished by these 
practitioners in a CMHC are not partial 
hospitalization services and, therefore, 
are subject to the outpatient mental 
health treatment limitation of § 410.155. 
A discussion of the professional services 
of these practitioners and the method of 
payment for their services was 
presented in more detail in the 
explanation of § 410.43(b) presented 
earlier in this preamble.

Conversely, services furnished by any 
nonphysician practitioner not shown in 
§ 410.43(b) (for example, a clinical 
social worker) to a partial 
hospitalization patient in a CMHC are 
considered partial hospitalization 
services ana, therefore, are not subject 
to the outpatient mental health 
treatment limitation.

In a newly added § 410.172, we 
specify the conditions for payment of 
partial hospitalization services in a 
CMHC. In paragraph (a), we state that 
Medicare Part B pays for partial 
hospitalization services provided in a 
CMHC only if a written request for 
payment is filed by the CMHC. (The 
form to be used is UB—92, HCFA 1450.) 
In § 410.172(b), we require that partial 
hospitalization services in a CMHC are 
provided in accordance with the 
conditions described in § 410.110, 
which require that the services must be:

• Prescribed by a physician and 
furnished under the general supervision 
of a physician (section 1861(ff)(l) of the 
Act);

• Subject to certification by a 
physician in accordance with
§ 424.24(e)(1) (section 1835(a)(2)(F) of 
the Act); and

• Furnished under a plan of treatment 
that meets the requirements of
§ 424.24(e)(2) (section 1861(ff)(l) of the 
Act).

In part 413, subpart A, concerning the 
general rules of reasonable cost 
reimbursement, we are adding CMHCs 
to the list of providers described in 
§ 413.1 as authorized to receive 
Medicare payment for services provided 
to beneficiaries. In § 413.13(b) under the 
rules for applying the principle of lesser 
of costs or charges, we are adding 
CMHCs to the list of providers under the 
general rule regarding payment under 
reasonable cost reimbursement, but only 
with regard to providing partial 
hospitalization services. OBRA ’90 did 
not address payment to a CMHC. 
However, as presented earlier in the 
discussion of the changes to §410.150, 
the general payment principles of 
section 1833(a) apply to a CMHC, and 
they are the basis for our changes to part 
413.

In part 489 concerning provider 
agreements under Medicare, in § 489.2 
(Scope of part), we list a CMHC as a 
provider of services authorized to 
participate in Medicare, but only for 
purposes of providing partial 
Hospitalization services in accordance 
with section 1866(e)(2) of the Act. As a 
provider of partial hospitalization 
services, a CMHC is subject to the rules 
governing Medicare provider 
agreements. To conform the newly 
designated § 489.2(c)(1) to section 
1866(e)(1) of the Act, we are also adding 
“occupational therapy” to the list of 
covered services furnished by clinics, 
rehabilitation agencies, and public 
health agencies.

Under the basic requirements in 
§ 489.10 and the reasons foftfenying 
participation in Medicare in § 489.12, 
we are making a technical change in the 
references to the civil rights 
requirements. In accordance with 45 
CFR part 84, appendix A, subpart A, 
Medicare Part B does not constitute 
Federal financial assistance, and, thus, 
these providers are not subject to the 
civil* rights requirements.

Although we are not revising § 489.11 
(Acceptance of a provider as a 
participant), the provisions of this 
section apply to a CMHC. We are in the 
process, however, of developing a new 
provider agreement specific to a CMHC. 
In the interim, if a CMHC desires to 
participate in the Medicare program, it 
must submit a letter requesting approval 
as a CMHC. The letter requesting 
approval as a CMHC is considered an 
official application and must be 
accompanied by a signed attestation 
statement that the CMHC complies with 
all Federal requirements described in 
section 1861(ff)(3)(B) of the Act and 
conforms to the provisions of section 
1866 of the Act concerning Medicare 
provider agreements. If HCFA 
determines that the CMHC meets all 
Federal requirements, the CMHC 
receives notification of approval and the 
CMHC is assigned a provider number.

In § 489.13 (Effective date of 
agreement), we are modifying 
paragraphs (a) and (b) to refer to a new 
paragraph (c) that specifies the effective 
date of a provider agreement with a 
CMHC. Since a CMHC is not subject to 
an onsite survey by a Federal or State 
agency surveyor (see 42 CFR part 488), 
the effective date of its provider 
agreement is based on receipt of its 
request to participate in Medicare and 
compliance with all Federal 
requirements. In order to assure 
coverage of these CMHC services on the 
effective date of the law, we are 
providing that, for requests for Medicare 
participation received before July 1,
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1992, if the CMHC met all Federal 
requirements by October 1,1991, and 
the CMHC selects this date as the 
effective date, the agreement is effective 
for services provided on or after October
1.1991, the statutory effective date for 
coverage of partial hospitalization 
benefits in a CMHC (section 4162 of 
OBRA ‘90) (or such later date as 
requested by the provider). If Federal 
requirements were not met on October
1.1991, the agreement is effective on 
the date the requirements are met. For 
requests for Medicare participation 
received after June 30,1992, the 
agreement is effective on the date the 
CMHC meets all Federal requirements 
but not before the date HCFA receives 
the application. The June 30 and July 1, 
1992, dates are the same dates contained 
in the certification package that was 
sent to all CMHCs requesting 
participation in the Medicare program.

Section 1866(e) of the Act includes a 
CMHC as a provider of services but only 
for purposes of providing partial 
hospitalization services. Therefore, we 
are amending part 498 concerning 
appeals procedures for determinations 
that affect participation in the Medicare 
program. Specifically, in § 498.2 
(Definitions), we are adding CMHC to 
the definition of “Provider”. (This is the 
same definition that appears at revised 
§ 400.202.) Thus, a CMHC is entitled to 
a hearing and judicial review of the 
hearing decision if it is dissatisfied with 
a determination that it is not a provider, 
or with any determination described in 
section 1866(b)(2) of the Act that gives 
the Secretary the authority to refuse 
participation in Medicare to a provider 
failing to meet certain conditions. As a 
conforming change to the definition of 
“Provider” at §489.2, we are adding 
“occupational therapy” to the list of 
covered services furnished by clinics, 
rehabilitation agencies, and public 
health agencies in accordance with 
section 1866(e)(1) of the Act. For ease of 
reference, we are also eliminating the 
separate definition of “prospective 
supplier” but incorporating its contents 
as it currently appears in this section 
into the definition of “Supplier.” This 
format is consistent with other 
definitions throughout Chapter IV of 
Title 42.
V. Collection of Information 
Requirements

Regulations at §§ 410.172, 413.20, and 
489.11 contain information collection or 
recordkeeping requirements or both that 
are subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 etseq ). Section 410.172 
concerns information collection

requirements related to submitting the 
UB-92 form (HCFA-1450), the written 
request for payment that CMHCs must 
submit when billing for partial 
hospitalization services. We have 
determined that the annual burden for 
collecting this information is 4.9 horns 
per CMHC Thus, based on an estimate 
of 2,000 participating CMHCs, the 
annual burden for submission of the 
UB92 is approximately 9,870 hours (4.9 
hours per year x 2,000 CMHCs). The 
information collection requirements in 
§ 410.172 have been approved by OMB 
(control number 0938-0279).

Section 413.20 concerns information 
collection and recordkeeping 
requirements associated with the 
requirement that CMHCs submit an 
annual cost report in order to receive 
Medicare payment for partial 
hospitalization services. We have 
determined that the annual burden for 
this cost reporting requirement is 140 
hours per CMHC. Therefore, the 
estimated annual burden for CMHCs is
280.000 hours (140 hours per year x
2.000 CMHCs). Additionally, § 489.11 
contains information collection and 
recordkeeping requirements related to 
the application and signed attestation 
statement that CMHCs must submit to 
request approval to participate in the 
Medicare program as a provider of 
partial hospitalization services. The 
CMHC-must attest that it complies with 
the Federal requirements described in 
section 1861(ff)(3)(B) of the Act and 
conforms to the provisions of section 
1866 of the Act concerning Medicare 
provider agreements. The annual 
burden for completing the application 
and attestation statement is 10 minutes 
per CMHC. Therefore, the annual 
burden for CMHCs is approximately 333 
horns (10 minutes per year x 2,000 
CMHCs). The information collection 
and recordkeeping requirements 
associated with §§413.20 and 489.11 
have been sent to OMB for approval in 
accordance with the Paperwork 
Reduction Act and will not be effective 
until OMB approval is received. 
Organizations and individuals desiring 
to submit comments on the information 
collection and recordkeeping 
requirements in §§413.20 or 489.11 
should direct then to the OMB official 
whose name appears in the ADDRESSES 
section of this preamble.
VI. Waiver of Proposed Rulemaking 
and of Delayed Effective Date

In accordance with the statutory 
effective date of October 1,1991, 
coverage of partial hospitalization 
services in a CMHC has been available 
to Medicare beneficiaries since that 
date. Nonetheless, because the Secretary

is exercising discretion in implementing 
section 4162 of OBRA ’90, ordinarily we 
would publish a notice of proposed 
rulemaking and afford a period for 
public comment. However, section 
4207(j) of OBRA ‘90 permits the 
Secretary to issue interim final 
regulations with a comment period 
(without prior notice and comment) to 
implement any of the provisions of 
OBRA ’90 that affect the Medicare and 
Medicaid programs. Therefore, we are 
using that authority to publish this 
interim final rule with comment period.^
VII. Response to Comments

Because of the large number of items 
of correspondency we normally receive 
on a interim final rule with comment 
period, we are not able to acknowledge 
or respond to them individually. 
However, we will consider all 
comments that we receive by the date 
and time specified in the DATES section 
of this preamble, and we will respond 
to the comments in the preamble to the 
final rule.
VIII. Impact Statement

Unless the Secretary certifies that a 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities, we 
generally prepare a regulatory flexibility 
analysis that is consistent with the 
Regulatory Flexibility Act (RFA) (5. 
U.S.C. 601 through 612). For purposes 
of the RFA, all CMHCs are considered 
to be small entities.

Also, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis if an interim 
final rule with comment period may 
have a significant impact on the 
operations of a substantial number of 
small rural hospitals. This analysis must 
conform to the provisions of section 604 
of the RFA. For purposes of section 
1102(b) of the Act, we define a small 
rural hospital as a hospital that is 
located outside of a Metropolitan 
Statistical Area and has fewer than 50 
beds.

This interim final rule with comment 
period implements the provisions of 
section 4162 of OBRA ’90, which were 
effective October 1,1991. Before 
enactment of OBRA *90, partial 
hospitalization services furnished by a 
CMHC ^ere not covered under the 
Medicare program.

According to the National Council of 
Community Mental Health Centers, 
there were 2,310 CMHCs as of 1990, but 
only 80 percent of them, 1,848, would 
have qualified to provide partial 
hospitalization services. The average 
budget for each CMHC for FY 1990 was 
'$3 million, with only 2 percent being



6576 Federal Register /  Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

paid by Medicare for eligible 
beneficiaries for services furnished by 
psychiatrists, services incident to 
psychiatrist’s services, and services that 
the CMHC billed for on behalf of 
clinical psychologists. In addition, very 
few of the elderly are in partial 
hospitalization programs because of the 
limited capacity that a CMHC has for 
Medicare patients. We estimate that, as 
a result of the expansion of coverage to 
include partial hospitalization services, 
Medicare payments to CMHCs will

increase the first year by 10 percent over 
the amount previously paid by 
Medicare. Thus, the cost of the 
additional benefit for FY 1990 would be
calculated as follows:
• Number of CMHCs 

qualified to provide 
partial hospitalization
services........ ...............  1,848

• Average Medicare pay
ment under existing
provisions...................  x $60,000
Estimated FY 1990 

Medicare payments .. $110,880,000

• Estimated increase in
Medicare payments.....  x .10

• Total cost of partial 
hospitalization benefit 
rounded to nearest $5
million .............. . $10,000,000

In order to project this estimate 
forward, we assume continuing 
increases of 7 percent per year in the 
number of CMHCS. Based on this 
assumption, the projected costs of this 
benefit for FYs 1994 through 1998 are as 
follows:

Estimated Medicare Costs—Partial Hospitalization S ervices in CMHCs
[In millions of dollars]*

FY 1994 FY 1995 FY 1996 FY 1997 FY 1998

$15............................. »........... .................. ................................................................ . $15 $15 $15 $20
* Rounded to the nearest $5 million.

It is estimated that the records 
maintenance and the record extraction 
time needed to complete the CMHC cost 
report, required to determine rates for 
partial hospitalization services, would 
be approximately 140 hours, which 
should not place an undue burden on a 
CMHC. The cost report for a CMHC is 
based on the same cost report that is 
currently used by comprehensive 
outpatient rehabilitation facilities or 
facilities furnishing outpatient physical 
therapy services. It is a simplified report 
required by the Medicare program that 
requests CMHC costs in order for the 
intermediaries to calculate payment for 
partial hospitalization services. Most of 
the records needed are currently 
maintained by a CMHC.

Coverage of partial hospitalization in 
a CMHC provides the elderly with 
another alternative for treatment of 
mental illnesses. Not only will CMHC 
patient volume and revenue increase, 
but the CMHC’s role as a health care 
provider will be enhanced due to the 
expanded scope of mental health 
services covered by the Medicare 
program.

In conclusion, we are not preparing 
analyses for either the RFA or section 
1102(b) of the Act since we have 
determined, and the Secretary certifies, 
that this interim final rule with 
comment period will not result fri a 
significant economic impact on a 
substantial number of small entities and 
will not have a significant economic 
impact on the operations of a substantial 
number of small rural hospitals.

List of Subjects
42 CFR Part 400

Grant programs-health, Health 
facilities, Health maintenance 
organizations (HMO), Medicaid, 
Medicare, Reporting and recordkeeping * 
requirements.
42 CFR Part 410

Health facilities, Health professions, 
Kidney diseases, Laboratories,
Medicare, Rural areas, X-rays.
42 CFR Part 413

Health facilities, Kidney diseases, 
Medicare, Puerto Rico, Reporting and 
recordkeeping requirements.
42 CFR Part 489

Health facilities, Medicare, Reporting 
and recordkeeping requirements.
42 CFR Part 498

Administrative practice and 
procedure, Health facilities, Health 
professions, Medicare, Reporting and 
recordkeeping requirements.

42 CFR chapter IV is amended as 
follows:

A. Part 400, subpart B is amended as 
follows:

PART 400—INTRODUCTIONS; 
DEFINITIONS

1. The authority citation for part 400 
continues to read as follows:

Authority: Secs. 110.2 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh) and 44 U.S.C chapter 35.

2. In § 400.202, the introductory text 
is republished and the definition for 
"Provider” is revised to read as follows:

§400.202 Definitions specific to Medicare.
As used in connection with the 

Medicare program, unless the context 
indicates otherwise—
A A A  A A

Provider means a hospital, an RPCH, 
a skilled nursing facility, a 
comprehensive outpatient rehabilitation 
facility, a home health agency, or a 
hospice that has in effect an agreement 
to participate in Medicare, or a clinic, a 
rehabilitation agency, or a public health 
agency that has in effect a similar 
agreement but only to furnish outpatient 
physical therapy, or speech pathology 
services, or a community mental health 
center that has in effect a similar 
agreement but only to furnish partial 
hospitalization services.
A A  A A , A

B. Part 410 is amended as follows:

PART 410—SUPPLEMENTARY 
MEDICAL INSURANCE (SMI)
BEN EFITS

1. The authority citation for part 410 
is revised to read as follows:

Authority: Secs. 1102,1832,1833,1834, 
1835,1861(r), (s), (aa), (cc), and (ff), 1871, 
and 1881 of the Social Security Act (42 
U.S.C. 1302,1395k, 13951,1395m, 1395n, 
1395x(r), (s), (aa), (cc), and (fi), 1395hh, and 
1395rr).

Subpart I— Payment of SMI Benefits
Sec.
410.150 To whom payment is made.
410.152 Amounts of payment.
410.155 Outpatient mental health treatment 

limitation.
410.160 Part B annual deductible.
410.161 Part B blood deductible.
410.163 Payment for services furnished to

kidney donors.
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Sec.
410.105 Payment for rural health clinic 

service? and ambulatory surgical center 
services: Conditions.

410.170 Payment for home health services, 
for medical and other health services 
furnished by a provider or an approved 
ESRD facility, and for comprehensive 
outpatient rehabilitation facility (CORF) 
services: Conditions.

410.172 Payment for partial hospitalization 
services in CMHCs: Conditions.

410.175 Alien absent from the United 
States.

3. Section 410.2 is revised to read as 
follows:
§410.2 Definitions.

As used in this part—
Community mental health center 

(CMHC) means an entity that—(1) 
Provides outpatient services, including 
specialized outpatient services for 
children, the elderly, individuals who 
are chronically mentally ill, and 
residents of its mental health service 
area who have been discharged from 
inpatient treatment at a mental health 
facility;

(2) Provides 24-hour-a-day emergency 
care services;

(3) Provides day treatment or other 
partial hospitalization services, or 
psychosocial rehabilitation services;

(4) Provides screening for patients 
being considered for admission to State 
mental health facilities to determine the 
appropriateness of such admission;

(5) Provides consultation and 
education services; and

(6) Meets applicable licensing or 
certification requirements for CMHCs in 
the State in which it is located.

Nominal charge provider means a 
provider that furnishes services free of 
charge or at a nominal charge, and is 
either a public provider or another 
provider that (1) demonstrates to 
HCFA’s satisfaction that a significant 
portion of its patients are low-income; 
and (2) requests that payment for its 
services be determined accordingly.

Partial hospitalization services means 
a distinct and organized intensive 
ambulatory treatment program that 
offers less than 24-hour daily care and 
furnishes the services described in 
§410.43.

Participating refers to a hospital, SNF, 
HHA, CORF, hospice, that has in effect 
an agreement to participate in Medicare; 
or a clinic, rehabilitation agency , or 
public health agency that has a provider 
agreement to participate in Medicare but 
only for purposes of providing 
outpatient physical therapy, 
occupational therapy, or speech 
pathology services; or a CMHC that has 
in effect a similar agreement but only for 
purposes of providing partial

hospitalization services, and 
nonparticipating refers to a hospital, 
SNF, HHA, CORF, hospice, clinic, 
rehabilitation agency, public health 
agency, or CMHC, that does not have in 
effect a provider agreement to 
participate in Medicare.
§410.3 [Amended]

4. In § 410.3(a)(2), the phrase "and 
comprehensive outpatient rehabilitation 
facilities (CORFs).” is revised to read 
"comprehensive outpatient 
rehabilitation facilities (CORFs), and 
partial hospitalization services provided 
by community mental health centers 
(CMHCs).".

5. A new section § 410.43 is added 
under subpart B to read as follows:
§  410.43 Partial hospitalization services: 
Conditions and exclusions.

(a) Partial hospitalization services are 
services that—

(1) Are reasonable and necessary for- 
the diagnosis or active treatment of the 
individual’s condition;

(2) Are reasonably expected to 
improve or maintain the individual’s 
condition and functional level and to 
prevent relapse or hospitalization; and

(3) Include any of the following:
(i) Individual and group therapy with 

physicians or psychologists or other 
mental health professionals to the extent 
authorized under State law.

(ii) Occupational therapy requiring 
the skills of a qualified occupational 
therapist.

liii) Services of social workers, trained 
psychiatric nurses, and other staff 
trained to work with psychiatric 
patients.

(iv) Drugs and biologicals furnished 
for therapeutic purposes, subject to the 
limitations specified in § 410.29.

(v) Individualized activity therapies 
that are not primarily recreational or 
diversionary.

(vi) Family counseling, the primary 
purpose of which is treatment of the 
individual’s condition.

(vii) Patient training and education, to 
the extent the training and educational 
activities are closely and clearly related 
to the individual’s care and treatment.

(viii) Diagnostic services.
(b) The following services are 

separately covered and not paid as 
partial hospitalization services:

(1) Physicians’ services that meet the 
criteria of part 405, subpart F of this 
chapter for payment on a fee schedule 
basis in accordance with part 414 of this 
chapter.

(2) Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

(3) Clinical psychologist services, as 
defined in section 1861(ii) of the Act, 
that are furnished after December 31, 
1990.

6. Subpart E is redesignated as 
subpart I.

Subpart E—[Redesignated as Subpart
Q

7. A new subpart E consisting of
§ 410.110 is added to read as follows:

Subpart E—Community Mental Health 
Centers (CMHCs) Providing Partial 
Hospitalization Services
§  410.110 Requirements for coverage of 
partial hospitalization services by CMHCs.

Medicare part B covers partial 
hospitalization services furnished by or 
under arrangements made by a CMHC if 
they are provided by a CMHC as defined 
in § 410.2 that has in effect a provider 
agreement under part 489 of this chapter 
and if the services are—

(a) Prescribed by a physician and 
furnished under the general supervision 
of a physician;

(b) Subject to certification by a 
physician in accordance with
§ 424.24(e)(1) of this subchapter; and

(c) Furnished under a plan of 
treatment that meets the requirements of 
§ 424.24(e)(2) of this subchapter.

8. Subparts F through H are added 
and reserved as follows:
Subparts F through H—[Reserved]

9. In § 410.150, the heading of 
paragraph (a) is republished, paragraph
(a) (2) is revised, the introductory text of 
paragraph (b) introductory text is 
republished, and a new paragraph
(b) (13) is added to read as follows:
§410.150 To whom payment Is made.

(a) General rules.
* * * * it

(2) The services specified in 
paragraphs (b)(5) through (b)(13) of this 
section must be furnished by a facility 
that has in effect a provider agreement 
or other appropriate agreement to 
participate in Medicare.

(b) Specific rules. Subject to the 
conditions set forth in paragraph (a) of 
this section, Medicare Part B pays as 
follows:
* * * * *

(13) To a community mental health 
center (CMHC) on the individual’s 
behalf, for partial hospitalization 
services furnished by the CMHC (or by 
others under arrangements made with 
them by the CMHC).

10. In §410.155, the section heading 
and paragraph (b) are revised to read as 
follows:
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§ 410.155 Outpatient mental health 
treatment limitation. 
* * * * *

(b) Services subject to limitation. The 
mental health treatment limitation 
applies to the following services 
furnished for the treatment of a mental, 
psychoneurotic, or personality disorder, 
when the services are furnished to an 
individual who is not an inpatient in a 
hospital:

(1) CORF services.
(2) Physicians’ services that meet the 

criteria of part 405, subpart F of this 
chapter for payment on a fee schedule 
basis in accordance with part 414 of this 
chapter.

(3) Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

(4) Clinical psychologist services, as 
defined in section 1861 (ii) of the Act, 
that are furnished after December 31, 
1990.
* * * * *

11. A new § 410.172 is added to read 
as follows:
§ 410.172 Payment for partial 
hospitalization services In CMHCs: 
Conditions.

Medicare Part B pays for partial 
hospitalization services furnished in a 
CMHC on behalf of an individual only 
if the following conditions are met:

(a) The CMHC files a written request 
for payment on the HCFA form 1450 
and in the manner prescribed by HCFA; 
and

(b) The services are furnished in 
accordance with the requirements 
described in § 410.110.

C. Part 413 is amended as follows:

PART 413—PRINCIPLES OF 
REASONABLE COST  
REIMBURSEMENT; PAYMENT FOR 
END-STAGE RENAL DISEASE 
SERVICES

1. The authority citation for part 413 
continues to read as follows:

Authority: Secs. 1102,1814(b), 1815, 
1833(a), (i) and (n), 1861(v), 1871,1881,
1883, and 1886 of the Social Security Act (42 
U.S.C 1302,1395f(b), 1395g, 13951(a), (i) and 
(n), 1395x(v), 1395hh, 1395rr, 1395tt, and 
1395ww); sec. 104(c) of Pub. L. 100-360, as 
amended by sec. 608(d)(3) of Pub. L. 100-485 
(42 U.S.C. 1395ww (note)) and sec. 101(c) of 
Pub. L. 101-234 (42 U.S.C 1395ww(notej).

2. In § 413.1, the introductory text of 
paragraph (a)(1) is republished; a new 
paragraph (a)(l)(viii) is added; and 
paragraph (a)(2) is revised to read as 
follows:
$413.1 Introduction.

(a) Scope.

(1) General summary. This part sets 
forth regulations governing Medicare 
payment for services furnished to 
beneficiaries by— 
* * * * *

(viii) Community mental health 
centers (CMHCs) but only for purposes 
of furnishing partial hospitalization 
services.

(2) Applicability. The principles of 
payment and the related policies 
described in this part apply to HCFA, to 
the fiscal intermediaries acting as payers 
of claims oh HCFA’s behalf, to the 
Provider Reimbursement Review Board, 
and to the hospitals, SNF, HHAs, 
CORFS, ESRD facilities, OPTs, OP As, 
histocompatibility laboratories, and 
CMHCs receiving payment under this 
part.
§413.13 [Amended]

3. In § 413.13(b)(1), the phrase “and 
OPTs” is revised to read “OPTs, and 
CMHCs but only for purposes of 
providing partial hospitalization 
services,”.

D. Part 489 is amended as follows:

PART 489—PROVIDER AND SUPPLIER  
AGREEM ENTS UNDER MEDICARE

1. The authority citation for part 489 
continues to read as follows:

Authority: Secs. 1102,1861,1864(m),
1866, and 4871 of the Social Security Act (42 
U.S.C 1302,1395x, 1395aa(m), 1395cc, and 
1395hh).

2. In § 489.2, the introductory text to 
paragraph (b) is republished, a new 
(b)(8) is added, and paragraph (c) is 
revised to read as follows:
§ 489.2 Scope of part 
* * * * *

(b) The following providers are 
subject to the provisions of this part:
* * * * *

(8) Community mental health centers 
(CMHCs).

(c) (1) Clinics, rehabilitation agencies, 
and public health agencies may enter 
into provider agreements oniy for 
furnishing outpatient physical therapy, 
and speech pathology services.

(2) CMHCs may enter into provider 
agreements only to furnish partial 
hospitalization services.
§  489.10 [Amended]

3. In § 489.10(b), the phrase “The 
provider must meet the requirements 
of:” is revised to read “The provider 
must meet the applicable civil rights 
requirements of:”.
§489.12 [Amended]

4. In § 489.12(c), the phrase “45 CFR 
parts 80, 84, and 90.” is revised to read

“45 CFR parts 80, 84, and 90, subject to 
the provisions of § 489.10.”.

5. Section 489.13 is revised to read as 
follows:
§  489.13 Effective date of agreement

(a) All Federal requirements are met 
on the date of the survey.

Except as provided in paragraph (c) of 
this section, the agreement is effective 
on the date the onsite survey is 
completed (or on the day following the 
expiration date of a current agreement) 
if, on the date of the survey, the 
provider meets all Federal health and 
safety conditions of participation or 
level A requirements (for SNFs), and 
any other requirements imposed by 
HCFA.

(b) All Federal requirements are not 
met on the date of the survey.

Except as provided in paragraph (c) of 
this section, if the provider fails to meet 
any of the requirements specified in 
paragraph (a) of this section, the 
agreement is effective on the earlier of 
the following dates:

(1) The date on which the provider 
meets all requirements.

(2) The date nn which the provider 
submits a correction plan acceptable to 
HCFA or an approvable waiver request, 
or both.

(c) Community mental health center 
(CMHC). The effective date of a provider 
agreement with a CMHC is determined 
as follows:

(1) Request for Medicare participation 
received before July 1,1992.

(1) If all Federal requirements were 
met by October 1,1991, the agreement 
is effective October 1,1991, or such 
later date as requested by the CMHC.

(ii) If all Federal requirements were 
not met by October 1,1991, the 
agreement is effective on the date the 
CMHC meets all Federal requirements.

(2) Request for Medicare participation 
received after June 30, 1992. The 
agreement is effective on the date the 
CMHC meets all Federal requirements, 
but not before the date HCFA receives 
the application.

E. Part 498 is amended as follows:

PART 498—APPEALS PROCEDURES 
FOR DETERMINATIONS THAT AFFECT  
PARTICIPATION IN THE MEDICARE 
PROGRAM

1. The authority citation for part 498 
is revised to read as follows:

Authority: Secs. 205(a), 1102,1861(aa), 
1866,1869(c), 1871, and 1872 of the Social 
Security Act (42 U.S.G 405(a), 1302, 
1395x(aa), 1395cc, 1395ff(c), 1395hh, and 
l395ii), unless otherwise noted.

2. In § 498.2, the introductory text is 
republished, the definition for
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“Prospective supplied’ is removed and 
definitions for “Provide? ’ and 
“Supplier'’ are revised to read as 
follows:
§498.2 Definitions.

As used in this part—
* . * * * - *

Provider means a hospital, dulled 
nursing facility (SNF), comprehensive 
outpatient rehabilitation facility (CORF), 
home health agency (HHA), or hospice, 
that has in effect an agreement to 
participate in Medicare: or a clinic, 
rehabilitation agency, or public health 
agency that has in effect a similar 
agreement but only to furnish outpatient 
physical therapy, occupational therapy, 
or outpatient speech pathology services, 
or a community mental health center 
(CMHC) diet has in effect a similar 
agreement but only to provide partial 
hospitalization services, and prospective 
provider means any of the listed entities 
that seeks to participate in Medicare as 
a provider.

Supplier means an independent 
laboratory, supplier of portable X-ray 
services, rural health clinic (RHC), 
Federally qualified health center 
(FQHC), ambulatory surgical center 
(ASC), organ procurement organization 
(OPO), or end-stage renal disease 
(ESRB) treatment facility that is 
approved by HCFA as meeting the 
conditions for coverage of its services, 
and prospective supplier means any of 
the listed entities that seeks to be 
approved for coverage of its services 
under Medicare. (However, for purposes 
of the sanctions and penalties that may 
be imposed by the OK5, the term 
supplier has the meaning specified in 
§ 1001.2 of this title.)
(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program)

Dated: September 15,1993.
Bruce C. Vladeck,
Adm inistrator. Health. Care Financing  
Adm inistration.

Approved: October 26,1993.
Donna E. Shalala,
Secretary:

(FR Doc 94-2660 Filed 2-10-94,' 6:45 ami 
BILUNQ CODE 4120-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration

49 CFR  Parts t92 and 195
(Docket No. PS-113; Amendment 192-71, 
195-49}
RIN 2137-AB44

Operation and Maintenance 
Procedures for Pipelines
AGENCY: Research and Special Programs 
Administration (RSPA), DOT.
ACTION: Final rule.
SUMMARY: This final rule establishes 
procedures to be followed in the 
operation and maintenance (O&M) of 
gas pipeline facilities. This action 
amends current standards by requiring 
regulated gas pipeline operators to 
include detailed procedures regarding 
normal and abnormal operation, 
maintenance and emergency-response 
activities in their O&M manual. 
Furthermore, operators are required to 
review and update their O&M manual 
each calendar year. Finally, this final 
rule requires that regulated gas and 
hazardous liquid pipeline operators 
prepare and follow procedures to 
safeguard personnel from the hazards 
associated with the unsafe accumulation 
of vapor or gas in excavated trenches. 
EFFECTIVE DATES: This final mistakes 
effect February 11,1995. However,
§§ 192.605(b)(9) and 195.402(c)(14) 
become effective March 14,1994.
FOR FURTHER INFORMATION CONTACT: Jack 
Willock, (202) 366-2392, concerning the 
contents of this final rule, or the Dockets 
Unit, (202) 366-4453, regarding copies 
of this final rale or other material in the 
docket,
SUPPLEMENTARY INFORMATION: 
Background

The Research and Special Programs 
Administration (RSPA) issued a Notice 
of Proposed Rulemaking (NPRM) on 
November 6,1989 (54 FR 46685) 
inviting comment on proposed 
amendments to Part 192. The 
amendments were intended to clarify 
and delineate gas pipeline operation 
and maintenance (O&M) procedures, 
thereby reducing the likelihood of 
failures and providing a better basis for 
personnel training.

The rulemaking was prompted by a 
RSPA Task Force investigation of four 
incidents by a major transmission 
company in a two year period. The 
incidents caused 10 deaths, 36 injuries 
and significant property damage. The 
Task Force examined the company’s

O&M procedures, and those of five 
others, all operating in Kentucky where 
three of the four incidents occurred- it 
concluded that RSPA should revise 
§ 192.605, Essentials of operating and 
maintenance plan, to provide mere 
guidance for operators in O&M 
procedures (similar to § 192.615 
regarding emergency plans, and 
§ 195.402 regarding liquid pipeline 
procedural manuals). The NPRM also 
proposed new requirements under Parts 
192 and 195 relating to the safety of 
personnel in trenches.
Comment Summary

RSPA received 56 comments on the 
notice from one city, four states, one 
Federal agency, five industry 
associations, and 45 gas transmission 
and distribution companies. The 
government affiliated commenters 
generally agreed with the proposed 
rules. The industry associations and 
companies supplied both general and 
specific comments against portions of 
the rulemaking. Since issuance of the 
NPRM, industry opposition to portions 
of the rule has significantly decreased. 
Many regulated entities have 
unilaterally moved to adopt similar 
O&M procedures in anticipation of this 
final rule. A topic by topic discussion of 
the substantive comments and RSPA 
responses to those comments follows.

Comments on Parallel Regulations: 
Four industry associations and 16 
pipeline opérateos argued against 
RSPA’s goal to make the regulations 
governing gas and liquid O&M 
procedures parallel each other. Several 
stated that significant differences exist 
in the operating characteristics and 
physical properties of natural gas and 
hazardous liquids that affect the 
potential public safety risk posed by a 
pipeline leak. Those opposing the rule 
pointed, to the physical property 
difference between gas and liquids, and 
noted that liquids tend to “spread out” 
and pollute the environment while 
gases tend to vent harmlessly into the 
atmosphere. They said a natural gas leak 
would affect the immediate vicinity of 
the pipeline while a hazardous liquid 
leak could spread over wide areas and 
cause considerable environmental 
damage.

Response: RSPA believes that 
parallelism should be maintained 
between the O&M procedure 
requirements of Parts 192 and 195. The 
existence of two separate sets of 
regulations is an acknowledgment of the 
distinctions between gas and liquid 
pipelines. However, RSPA believes that 
the O&M similarities vastly outnumber 
the differences, and that compliance, 
particularly for operators who have both
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liquid and gas pipelines, is enhanced by 
making the two regulations reasonably 
similar while recognizing the technical 
distinctions between gas and liquid 
pipelines. RSPA agrees with the 
commenters that liquids have the 
potential to cause widespread 
environmental damage by pollution, but 
also believes that, under appropriate 
conditions, natural gas leaks and 
explosions may also have far reaching 
effects on property and life.

Comments on General Provisions 
(Proposed § 192.603(b)): RSPA received 
comments from 2 operators objecting to 
proposed § 192.603(b) which requires 
operators to keep records necessary to 
administer the procedures established 
under § 192.605.

Response: Proposed § 192.603(b) is 
merely a restatement of a portion of 
existing § 192.603(b). Section 192.603(b) 
is adopted as proposed.

Comments on O&M Manuals 
(Proposed § 192.605(a)): Two industry 
associations and 15 operators 
recommended that RSPA not specify 
those written procedures that operators 
must keep in their O&M manual. 
Companies currently have Operation 
and Maintenance Manuals, Emergency 
Manuals, Plumber Manuals, Leak 
Control Manuals, Corrosion Manuals 
and other manuals containing 
information vital to pipeline operation. 
Operators have, throughout the years, 
prepared manuals for their systems 
documenting procedures appropriate for 
the specific needs of that system. They 
stated that a requirement to combine 
these documents into a single volume 
would create an oversized, impractical 
and unwieldy manual.

One respondent stated that requiring 
all companies to prepare procedures for 
each of the requirements of subparts L 
and M would be wasteful since many 
procedures in these subparts only apply 
to certain operators.

One company objected to the 
requirement proposed in § 192.605(a) 
that the manual be prepared before 
initial operation of a pipeline system. It 
cited, among other things, that contract 
terms might be breached, and that the 
financial health of both small producers 
and pipeline companies could be 
jeopardized.

Response: RSPA did not intend the 
proposed O&M manual to be an 
unwieldy single volume, or binder. 
Although, as proposed, the final rule 
requires each operator to incorporate its 
O&M procedures for each pipeline 
system into a single manual, this 
manual may be a comprehensive set of 
cross-referenced volumes set up 
according to functional subjects. 
Operators are expected to maintain a

complete set of the volumes of the 
comprehensive reference manual at one 
location. Copies of parts of the manual, 
containing the information pertinent to 
particular functions or facilities in a 
system, must also be kept wherever 
needed for field operations. We propose 
to consolidate and reorganize relevant 
procedures, existing in most cases, into 
a comprehensive reference for use by 
operating personnel.

RSPA requires operators to prepare 
O&M procedures only for those pipeline 
facilities within their system. For 
example, it would not be necessary to 
prepare compressor startup procedures 
if the company has no compressors. The 
procedures should be clear, 
straightforward and applicable to the 
company’s system.

RSPA strongly believes that a manual 
should be prepared prior to 
commencing initial operation of a 
pipeline. Under normal circumstances, 
long lead times are required for a 
company to obtain regulatory approval 
to construct and commence operating a 
pipeline. This should allow operators 
sufficient time to prepare the required 
documents in anticipation of pipeline 
startup. The operation of a pipeline 
without O&M procedures would be 
unsafe, both for those operating the 
pipeline and for the public.

Some operators stated concern that 
they would be required to maintain a 
manual for each of the many pipelines 
that they operate. One manual is 
sufficient as long as all of an operator’s 
system is addressed. Section 192.605(a) 
is adopted as revised.

Comments on Standards: Six pipeline 
operators expressed concern about what 
they regard as a trend toward 
specification standards rather than 
performance standards. They contend 
that a change to specification standards 
to facilitate enforcement of the 
regulations would be more than offset 
by a reduction in flexibility of the 
operator to operate its system, and could 
consequently reduce pipeline safety.

Response: The proposed rule was not 
written in specification, or how-to-do-it 
fashion. Rather, the proposed rule used 
performance language which would 
require that gas pipeline operators 
maintain O&M procedures on specific 
topics. We are providing a list of 
required items that must be included, 
but operators can determine how best to 
do so for their particular system, so long 
as it provides for safe maintenance and 
operations.

Written procedures on those specific 
topics are essential to safe operation and 
maintenance of a pipeline. Procedures 
of a general nature provide little 
guidance when needed. When used

properly by trained personnel, the 
specific procedures should have a 
positive effect on pipeline safety. This 
rulemaking is based on the existing 
standard, which is not sufficiently 
detailed to assure that prompt and 
appropriate actions are taken by 
operators when necessary. The 
proposed standards are specific, and 
this specificity provides the operator 
with more reliable procedures to follow 
when conducting operations and 
maintenance, and in situations where an 
abnormal situation or emergency occurs.

Comments on Applicability to 
Distribution Pipelines:.Six distribution 
companies argued that accidents which 
occur on transmission lines do not 
create a need for changes at the 
distribution level, where the risks are 
different. They said rules applying to a 
single cross country transmission 
pipeline do not necessarily apply to 
complex distribution systems, and that 
distribution systems should be excluded 
from this rulemaking.

Response: RSPA believes that all gas 
operators regulated by Part 192 should . 
be subject to rules designed to provide 
safety for gas pipelines through written 
operating, maintenance and emergency 
procedures, supplemented by 
appropriate personnel training. Both 
transmission and distribution systems 
transport the same hazardous substance, 
flammable gas. Distribution systems 
operate in highly populated areas, at 
times performing with operating 
pressures equalling those of 
transmission lines, thereby bringing 
corresponding risks to the public. 
Accordingly, distribution systems are 
not excluded from this rulemaking. 
However, the final rule sets down 
different requirements for transmission 
and distribution lines so that only 
relevant procedures are prescribed.

Comments on Corrosion Control 
(Proposed §§192.453 and 
192.605(b)(2)): Two pipeline industry 
associations and 7 pipeline operators 
stated that there is no benefit to 
including the details of designing and 
installing cathodic protection systems in 
an O&M R&nual.

Response: Pipeline corrosion control 
is a pipeline maintenance function. As 
a maintenance function, design of 
corrosion control systems is appropriate 
for inclusion in an O&M manual. 
Operators currently are required to keep 
these procedures under § 192.453. The 
final rule requires that these procedures 
be consolidated with other procedures 
involving O&M functions in a single 
manual. Sections 192.453 and 
192.605(b)(2) are adopted as proposed.

Comments on Construction Records, 
Maps, and Operating History (Proposed
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§ 192.605{bX3)): One industry 
association and 11 gas pipeline 
operators objected to proposed 
§ 192.605(b)(3) which would require 
operators to make construction records, 
maps, and operating history available to 
appropriate O&M personnel. They find 
no benefit in changing the rule, as the 
information is already available to 
operating personnel.

Response: RSPA believes that it is 
essential for operators to have 
established, written procedures to 
insure that their employees have 
information (maps and operating history 
records) necessary for them to conduct 
safe operations. As an example, 
personnel conducting pipeline 
operations need direct access to maps, 
construction records and operating 
history records without delay when 
emergencies arise. The rule will have 
little effect on most companies, because 
they currently supply their employees 
with such records, or have procedures 
in place to make the records available. 
The language of § 192.605(b)(3) is 
adopted as proposed.

Comments on Gathering Data and 
Reporting Incidents (Proposed 
§ 192.605(b)(4): RSPA proposed under 
§ 192.605(b)(4) that operators prepare 
procedures for gathering data needed to 
report incidents under 49 CFR part 191 
in a timely and effective manner. Two 
industry associations and 10 gas 
companies stated that requirements for 
gathering information and reporting 
natural gas incidents are contained in 49 
CFR part 191 and that proposed 
§ 192.605(bH4) is redundant.

Response: The proposed rule and part 
191 are not redundant because part 191 
does not currently require operators to 
prepare and follow written procedures 
for collecting data to be submitted in 
part 191 reports. The requirement is 
adopted as proposed.

Comments on Immediate Response 
Areas (Proposed §§ 192.605(b)(5) and 
(6)): Comments were received from one 
state regulatory agency, three industry 
associations, and 17 gas companies 
regarding the proposal to require 
operators to identify areas requiring 
immediate response if a failure or 
malfunction occurs. Immediate response 
could prevent serious consequences or 
hazards in case a facility foils or 
malfunctions. Except for two gas 
companies who suggested revisions and 
clarification, all those commenting 
opposed the proposed rules.

The state agency and several 
companies argued that the class location 
system of part 192 (which classifies 
pipelines by population density) is for 
superior to the immediate response 
concept of part 195 for recognizing and

reacting to potential hazards along the 
pipeline route. They contend that 
because die class location system 
requires die operator to follow more 
stringent safety practices in higher risk 
areas, the potential hazards along a line 
are reduced by such practices as lower 
pipe stress levels, more frequent patrols, 
closer sectionalizing valve spacing, and 
more frequent leak surveys.

Most of the companies said that any 
failure or malfunction in their system 
required immediate response since the 
severity of an incident is not known 
until an investigation is made by trained 
employees. For these companies, a 
change In the rules is unnecessary. 
Further, they felt the proposed rules 
may be counterproductive since they 
imply that nonlisted locations may not 
need careful monitorine.

Response: A gas pipeline's class 
location is Class 1, 2, 3, or 4 depending 
on the population density In a class 
location unit, which is an area one mile 
long by 220 yards (1/8 mile) on either 
side of the line (§192.5). The stress level 
rules (§§ 192.111 and 192.611), the 
sectionalizing block valve rule 
(§ 192.179), the patrolling rule 
(§ 192.705), and the leakage survey rule 
(§ 192.706) each require companies to 
take more stringent precautions as class 
location, or population density 
increases. Pipelines in densely 
populated areas must be operated at 
lower hoop stress, patrols must be more 
frequent, sectionalizing block valves 
must be more densely spaced, and leak 
surveys must be taken more frequently 
in order to provide more protection for 
the public. The class location system 
requires companies to identify areas 
where more people are at risk if an 
incident occurs.

The immediate response 
identification concept is unnecessary 
and inappropriate for gas pipelines, 
since higher risk areas are already 
identified by existing class location 
requirements. Also, gas distribution 
companies are located in developed 
areas and it would be difficult to 
identify locations not requiring 
immediate response.

Accordingly, based on the comments 
received, and the reasoning stated 
above, proposed §§ 192.605(b) (5) and 
(6) are removed from this rulemaking.

Comments on Starting and Shutting 
Down Pipelines, Compressor Stations, 
and Compressors (Proposed 
§§ 192.605(b)(7), (8), and (9)h RSPA 
received 17 comments on proposed 
§§ 192.605(b) (7), (8), and (9) which 
would require that operators have 
written procedures relative to the 
startup and shutdown of pipelines and 
compressor stations and maintenance of

compressor stations. All who 
commented on the proposals, including 
a state agency, opposed or 
recommended revision of the proposed 
rules. Several operators objected to 
proposed § 192.605(b)(7) because 
existing regulations, §§ 192.195,
192.199.192.201.192.731.192.739, and 
192.743, require that overpressure 
protection equipment be installed and 
working properly. These standards 
prevent the maximum allowable 
operating pressure (MAOP) from being 
exceeded due to pressure control 
failure, or during startup operations.

Five of those commenting suggested 
that distribution systems are not started 
up or shut down in the manner they 
inferred from die proposal since many 
systems do not have compressor 
stations. Others commented that 
proposed §§ 192.605(b)(7) and 
192.605(b)(9) are virtually the same 
since starting up and shutting down a 
pipeline is synonymous with starting up 
and shutting down compressor units. 
Several contended that procedures for 
operating compressors should be posted 
at the unit, and do not belong in a 
manual. Others stated that the 
rulemaking should be limited to 
transmission systems, and not apply to 
distribution systems.

Response: RSPA believes that specific 
written procedures are essentia! for the 
safe operation of a system as complex as 
a gas pipeline. This view was addressed 
previously in the discussion on 
Standards. The existing regulations, 
§§192.195,192.199,192.201,192.731,
192.739, and 192.743, are safety 
standards related to the design and 
maintenance of relief devices to prevent 
overpressuring of gas pipelines. 
Proposed §§ 192.605(b) (7), (8), and (9) 
would require written procedures to 
follow when operating these devices.

RSPA understands that some 
distribution systems do not have 
compressors. If a system does not have 
compressors, it does not need 
compressor start up and shut down 
procedures.

Also, we agree with the commenters 
who stated that specific procedures for 
operating individual compressors 
should be posted at the engine control 
panel for each unit RSPA understands 
that operating procedures vary from 
compressor to compressor, depending 
upon the type and model of compressor. 
Therefore, the final rule requires that 
the manual contain specific procedures 
regarding safety and operation that are 
applicable to the compressor being 
used. Proposed §§ 192.605(b) (8) and (9) 
are merely recodification of existing 
§§ 192.733 and 192.729, respectively. 
Proposed §§ 192.605(b) (7), (8) and (9)
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are adopted as final §§ 192.605(b) (5), (6) 
and (7), respectively.

Comments on Review of Operator 
Personnel (Proposed § 192.605(b)(10)): 
Three industry associations and 16 gas 
pipeline operators disagreed with 
proposed § 192.605(b)(10). In this 
section, RSPA proposed that gas 
operators establish procedures to review 
periodically the work personnel do 
under normal O&M procedures to see if 
those procedures are effective, and to 
correct those procedures found 
deficient. Six of those commenting 
recommended that this proposed rule be 
removed since training and qualification 
of personnel is the topic of another 
rulemaking (Pipeline Operator 
Qualifications; 52 FR 9189, March 23, 
1987). Five commenters stated that 
O&M manuals are a reference for trained 
employees and should not be used as a 
training manual, which should be more 
detailed and job specific. Four 
commenters stated that “periodically” is 
vague and needs further clarification.

Response: Like existing 
§ 195.402(c)(13), RSPA intended that gas 
operators periodically review their O&M 
procedures and correct any deficiencies 
found in those procedures. The O&M 
manual prescribes actions that trained 
employees must follow to do specific 
tasks. In many cases a manual must 
describe those actions in detail to assure 
that personnel perform functions 
completely ana correctly. Personnel are 
trained and tested to cany out the 
procedures which the manual 
prescribes.

RSPA did not intend this provision to 
further compel correction of 
deficiencies in the knowledge and skills 
of personnel to carry out the procedures. 
That requirement will be included in a 
separate regulation (See Pipeline 
Operator Qualifications; 52 FR 9189, 
March 23,1987). No commenter 
disagreed with the fundamental purpose 
of the proposal.

The regulation requires periodic 
review to allow operators flexibility in 
setting the intervals between reviews of 
their O&M procedures. As 
circumstances and job functions vary 
among operators, so would the 
frequency at which procedures are 
reviewed. RSPA requires that each 
operator’s O&M procedures specify the 
time between reviews or the 
circumstances that dictate a review in 
implementing proposed 
§ 192.605(b)(10). Section 192.605(b)(10) 
has been rewritten to reflect these 
concerns and has been adopted as final 
§ 192.605(b)(8).

Comments on Operating Pressures for 
Class Location (Proposed 
§ 192.605(b)(l 1)): In the NPRM, RSPA

proposed to transfer the existing 
§ 192.605(e) to this section. Existing 
§ 192.605(e) requires gas operators to 
establish procedures for periodic 
inspections of operating pressures to see 
that they conform to class locations. 
Nine gas companies objected to 
proposed § 192.605(b)(ll), stating that it 
is redundant or unnecessary.

Response: Commenters correctly 
pointed out that proposed 
§ 192.605(b)(ll) would duplicate 
proposed § 192.605(b)(1) and existing 
§§ 192.609,192.611 and 192.613. Each 
of these sections requires operators to 
take some form of action to conform 
their pipeline operations to the proper 
class location. Accordingly, proposed 
§ 192.605(b)(ll) has not been adopted.

Comments on Personnel Safety in 
Trenches (Proposed § 192.605(b)(12) 
and 195.402(b)(14)): Three industry 
associations and 20 gas operators 
recommended revision of proposed 
§§ 192.605(b)(12) and 195.402(b)(14). 
RSPA proposed that operators have 
written procedures for using 
precautions, and eqûipment to protect 
personnel, in excavated trenches from 
hazardous accumulations of vapor or 
gas. Most of the commenters stated that 
the proposed standard is too specific, 
and should be rewritten in general 
performance language covering , 
excavation as well as other O&M safety 
tasks.

Most of the commenters expressed 
concern that RSPA and Occupational 
Safety and Health Administration 
(OSHA) rules will overlap and that they 
will be required to comply with 
duplicate regulatory requirements.

Response: Expansion and rewriting of 
the rule in general performance 
language to extend to O&M safety 
related tasks other than safety during 
excavation would exceed the scope of 
the proposal. The proposal was limited 
to protecting personnel in trenches from 
hazardous vapors or gas. Proposed 
§§ 192.605(b)(12) and 195.402(b)(14) are 
adopted as final §§ 192.605(b)(9) and 
195.402(c)(14), respectively.

With regard to the potential overlap 
with OSHA rules, Section 4(b)(1) of the 
OSHA Act prohibits OSHA from 
exercising authority over working 
conditions when another agency 
exercises authority through regulation.

Comments on Testing of Pipe-Type 
and Bottle-Type Holders (Proposed 
§192.605(b)(13) (i), (ii), and (Hi): There 
were no substantive comments 
concerning proposed §§ 192.605(b)(13)
(i), (ii), or (iii) and these standards are 
adopted as §§ 192.605(b)(10)(i), (ii), and
(iii), respectively.

Comments on Abnormal Operation 
(Proposed § 192.605(c)): Two industry

associations and 18 companies 
commented on proposed § 192.605(c) 
which sets forth items to be included in 
procedures for handling abnormal 
operations on gas transmission lines. All 
those commenting recommended that 
RSPA withdraw or revise the proposed 
rule. The most common reason given for 
changing the rule is that the proposed 
requirements duplicate existing 
§ 192.615, Emergency Plans. The 
commenters said they interpret any 
abnormal condition as an emergency 
until the condition is resolved or 
eliminated. One state, Massachusetts, 
said that §§ 192.605(a) and 192.605(c) 
should not be restricted to transmission 
lines but should apply to distribution 
lines as well.

Four of the commenters objected to 
usage of “operating design limits” when 
the term has not been defined. They 
questioned if "operating design limits” 
is the same as or different from MAOP, 
which is defined in the regulations and 
understood in the gas pipeline industry.

Response: The proposed rule does not 
duplicate § 192.615. Abnormal 
conditions and emergency conditions 
are not equivalent. Abnormal conditions 
occur when operating design limits have 
been exceeded due to a pressure, flow 
rate, or temperature change outside the 
limits of normal conditions. As an 
example, for pressure surges, an 
abnormal condition would exist in a 
pipeline when pressure exceeds the 
MAOP but is within the differential 
allowed to activate pressure relieving 
and limiting equipment (see § 192.201). 
Abnormal conditions are less severe, but 
could escalate to emergency conditions 
if not promptly corrected. Abnormal 
conditions do not pose as immediate a 
threat to life or property as do 
emergency conditions. Any 
transmission line operator that chooses 
to treat abnormal conditions as 
emergency conditions still must comply 
with § 192.605(c).

Distribution system operators are not 
required to prepare a manual for 
abnormal conditions because they 
normally operate distribution pipelines 
at lower pressures than transmission 
pipelines. Also, due to the dangers 
involved in operating in populated 
areas; most unusual operating 
conditions would be considered by the 
distribution system operator to be an 
emergency until the condition is 
resolved or corrected.

Threatening events such as the 
presence of gas in a building, a fire near 
a pipeline, or an explosion near a 
pipeline constitute emergency 
conditions, Sections 192.605(c)(1) (i) 
through (v) are adopted as proposed.
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Comments on Checking Variations 
from Normal Operation after Abnormal 
Operation has ended (Proposed 
§ 192.605(c)(2)): There were no 
substantive comments regarding 
proposed § 192.605(c)(2) and this ■- 
section is adopted as proposed.

Comments on Responsible Operator 
Personnel (Proposed § 192.605(c)(3)): 
Two operators stated that the meaning 
of “responsible operator personnel” in 
proposed § 192.605(c)(3) is unclear and 
should be clarified or changed.

Response: When considering 
“responsible operator personnel,” 
responsible means a person the 
company expects to be answerable or 
accountable for O&M of the pipeline. 
Responsible and accountable are 
synonymous for purposes of this rule. 
Because RSPA has had the opportunity 
to clarify our intent in the preamble to 
this final rule, proposed § 192.605(c)(3) 
is adopted as proposed.

Comments on Periodic Review of 
Personnel Response to Abnormal 
Operations (Proposed § 192.605(c)(4): 
Five operators opposed or 
recommended revision of proposed 
§ 192.605(c)(4), which proposed 

| periodic review of responses by 
| personnel to abnormal operations in 

order to determine the effectiveness of 
procedures for handling abnormal 
operations. In lieu of the proposed 
periodic review, the commenters 
instead recommended review of each 
abnormal operation and taking 
appropriate action when deficiencies 

I are found.
Response: RSPA encourages operators 

[ to correct deficiencies in procedures 
| when recognized. The company should 
I not wait for a periodic review to correct 
I such deficiencies. However, RSPA did 
I not propose to require operators to 
[ review each response to an abnormal 
I operation. This would be unnecessarily 
I more stringent than the proposed rule.
[ For this reason, the final rule retains the 
I term periodic. Final § 192.605(c)(4) is 
I adopted as proposed.

Comments on Safety-Related 
I Condition Reports (Proposed 
|  §192.605(d): RSPA received no 
I substantive comments regarding 
I proposed § 192.605(d) and this section 
I is retained as proposed.

Comments on Surveillance,
I Emergency Response, and Accident 
I Investigation (Proposed § 192.605(e)):
I Six of the seven operators commenting 
I opposed proposed § 192.605(e) which 
i would require procedures required by 
I other sections in Part 192 concerning 
I surveillance, emergency response, and 
I accident investigation to be included in 
I the O&M manual. They argued that the 
■ emergency plan should be separate from

the O&M manual since emergency 
procedures differ from normal 
operations. One company stated that its 
emergency plan is “kept in a separate, 
readily identifiable binder and all 
appropriate foremen, supervisors and 
managers who would respond to an 
emergency have personal copies which 
are kept in their offices, homes and 
company vehicles. O&M manuals are 
normally available only at work 
locations where employees are present 
40 hours a week.”

Response: RSPA believes that the 
procedures discussing surveillance, 
emergency response and accident 
investigation should be part of an O&M 
manual. When part 192 requires 
procedures for these subjects, it is easier 
to find and review them when they are 
located together at one place. The cross- 
referencing described previously would 
allow an operator to distribute separate 
volumes describing emergency 
procedures as needed. Nevertheless, the 
emergency procedures also must be 
included in the O&M manual. The final 
rule is adopted as proposed.

Cffmments on Redesignation, 
Amendment, Leakage Surveys, 
Abandonm ents Deactivation of 
Facilities, and Removals: (Proposed 
changes to §§ 192.615,192.706,192.723,
192.727.192.729.192.733 and 192.737): 
There were no substantive comments 
concerning proposed changes to 
§§192.615,192.706, 192.723* 192.727,
192.729.192.733 and 192.737 and these 
changes are adopted as proposed.

RSPA Comment on Effective Date: 
RSPA believes that most operators will 
be able to assemble the cross-referenced 
manual promptly. However, others may 
require additional time to assemble the 
information and procedures required in 
this rulemaking. RSPA, therefore, is 
allowing a one-year period to complete 
the manual. However, §§ 192.605(b)(9) 
and 195.402(c)(14) become effective 30 
days after publication in the Federal 
Register since most operators already 
have the procedures and equipment 
necessary to comply with the rule.
Advisory Committee Reviews

Section 4(b) of the Natural Gas 
Pipeline Safety Act of 1968, as amended 
(49 U.S.C. 1673(b)), and section 204(b) 
of the Hazardous Liquid Pipeline Safety 
Act of 1979, as amended (Pub. L. 97- 
468, January 14,1983), each contain 
similar requirements that proposed 
amendments to a safety standard 
established under the statute be 
submitted to a 15-member advisory 
committee for consideration.

The Technical Pipeline Safety 
Standards Committee, comprised of 
members knowledgeable about

transportation of gas by pipeline, 
discussed and approved the gas rule 
changes by an 8 to 3 margin at a meeting 
held September 13,1988. In like 
manner, the Technical Hazardous 
Liquid Pipeline Safety Standards 
Committee, on September 14,1989, 
approved the hazardous liquid rule 
change, 8 to 2. No changes were 
recommended by either committee.
Rulemaking Analyses
E.O. 12666 and DOT Regulatory Policies 
and Procedures

This final rule is considered a 
significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was subject to review by 
the Office of Management and Budget. 
The rule is considered significant under 
the regulatory policies and procedures 
of the Department of Transportation (44 
FR 11034) because of the significant 
public and congressional interest 
following four pipeline failures in a two 
year period which caused 10 deaths, 26 
injuries and significant property 
damage.
Regulatory Flexibility Act

Based on the comments received, I 
certify under Section 605 of the 
Regulatory Flexibility Act (5 U.S.C. 605; 
September 19,1980) that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities.
E.O. 12612

We have analyzed this final rule 
under the criteria of Executive Order 
12612 (52 FR 41685, October 30,1987). 
Four states, Connecticut, Massachusetts, 
Missouri and Nevada responded to the 
NPRM. All supported the rulemaking. 
However, Connecticut expressed 
concern that the rulemaking intended to 
limit the authority of the state agency to 
require an operator to amend its plans 
and procedures as necessary to provide 
a reasonable level of safety. RSPA had 
no such intention. The authority of a 
state to require an operator to amend its 
safety plans and procedures is not 
diminished by this rulemaking. 
Accordingly, RSPA finds that this final 
rule does not warrant preparation of a 
Federalism Assessment.
Paperwork Reduction Act

The information and recordkeeping 
requirement associated with this rule is 
being submitted to the Office of 
Management and Budget for approval in 
accordance with 44 U.S.C Chapter 35 
under OMB Nos: 2137—0047 and 2137— 
0049.

Administration: Research and Special 
Programs Administration; Title:
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Operation and Maintenance Procedures 
for Pipelines; Need for Information; 
Provides guidance for safety of 
personnel while operating and 
maintaining pipelines; Proposed Use of 
Information; Assists pipeline operator 
employees in the operation and 
maintenance of pipelines; Frequency: 
Requires operator to review and update 
procedures each calendar year, Burden 
estimate; 240,000 hours in first year, 
small requirement in succeeding years 
dependent on need to update; 
Respondents: 54,300 operators 
including master meter operators;
Forms: none; Average Burden Hours per 
Respondent: 4.4.

RSPA received several comments on 
paperwork. A few commenters asserted 
that it is unnecessary to promulgate 
parallel rules applicable to gas and 
liquid operations because the physical 
properties of the products differ. 
However, RSPA believes that the O&M 
similarities vastly outnumber the 
differences and that compliance is 
enhanced by making the two regulations 
reasonably similar while recognizing the 
technical distinctions between gas and 
liquid pipelines. Furthermore, other 
commenters said papeiwork should be 
better managed. RSPA agrees and allows 
operators to keep O&M procedures in 
paper or electronic files depending on 
the needs of the operator. The ultimate 
need to keep the paperwork is to require 
companies to maintain a sufficient 
amount of reliable information to reduce 
the likelihood of failures and casualties.
List of Subjects
49 CFR Part 192

Emergency, Maintenance, Operations, 
Pipeline safety, Reporting and 
recordkeeping requirements.
49 CFR Part 195

Emergency, Maintenance, Operations, 
Pipeline safety, Reporting and 
recordkeeping requirements.

In consideration of the foregoing, 
parts 192 and 195 are amended to read 
as follows:

PART 192—[AMENDED]
1. The authority citation for part 192 

continues to read as follows:
Authority: 49 App. U.S.C 1672 and 1804; 

and 49 CFR 1.53.
2. Section 192.453 is revised to read 

as follows:
§ 192.453 General.

The corrosion control procedures 
required by § 192.605(b)(2), including 
those for the design, installation, 
operation, and maintenance of cathodic

protection systems, must be carried out 
by, or under the direction of, a person 
qualified in pipeline corrosion control 
methods.

3. Section 192.603(b) is revised to 
read as follows:
§ 192.603 General provisions.
* * * # *

(b) Each operator shall keep records 
necessary to administer the procedures 
established under § 192.605. 
* * * * *

4. Section 192.605 is revised to read 
as follows:
§ 192.605 Procedural manual for 
operations, maintenance, and em ergencies.

(a) General. Each operator shall 
prepare and follow for each pipeline, a 
manual of written procedures for 
conducting operations and maintenance 
activities and for emergency response. 
For transmission lines, the manual must 
also include procedures for handling 
abnormal operations. This manual must 
be reviewed and updated by the 
operator at intervals not exceeding 15 
months, but at least once each calendar 
year. This manual must be prepared 
before operations of a pipeline system 
commence. Appropriate parts of the 
manual must be kept at locations where 
operations and maintenance activities 
are conducted.

(b) Maintenance and normal 
operations. The manual required by 
paragraph (a) of this section must 
include procedures for the following to 
provide safety during maintenance and 
operations:

(1) Operating, maintaining, and 
repairing the pipeline in accordance 
with each of the requirements of this 
subpart and subpart M of this part.

(2) Controlling corrosion in 
accordance with the operations and 
maintenance requirements of subpart I 
of this part.

(3) Making construction records, 
maps, and operating history available to 
appropriate operating personnel.

(4) Gathering of data needed for 
reporting incidents under Part 191 of 
this chapter in a timely and effective 
manner.

(5) Starting up and shutting down any 
part of the pipeline in a manner 
designed to assure operation within the 
MAOP limits prescribed by this part, 
plus the build-up allowed for operation 
of pressure-limiting and control devices.

(6) Maintaining compressor stations, 
including provisions for isolating units 
or sections of pipe and for purging 
before returning to service.

(7) Starting, operating and shutting 
down gas compressor units.

(8) Periodically reviewing the work 
done by operator personnel to

determine the effectiveness, and 
adequacy of the procedures used in 
normal operation and maintenance and 
modifying the procedures when 
deficiencies are found.

(9) Taking adequate precautions in 
excavated trenches to protect personnel 
from the hazards of unsafe 
accumulations of vapor or gas, and 
making available when needed at the 
excavation, emergency rescue 
equipment, including a breathing 
apparatus and, a rescue harness and 
line.

(10) Systematic and routine testing 
and inspection of pipe-type or bottle- 
type holders including—

(i) Provision for detecting external 
corrosion before the strength of the 
container has been impaired;

(11) Periodic sampling and testing of 
gas in storage to determine the dew 
point of vapors contained in the stored 
gas which, if condensed, might cause 
internal corrosion or interfere with the 
safe operation of the storage plant; and

(iii) Periodic inspection and testing of 
pressure limiting equipment to 
determine that it is in safe operating 
condition and has adequate capacity.

(c) Abnormal operation. For 
transmission lines, the manual required 
by paragraph (a) of this section must 
include procedures for the following to 
provide safety when operating design 
limits have been exceeded:

(1) Responding to, investigating, and 
correcting the cause of:

(1) Unintended closure of valves or 
shutdowns;

(ii) Increase or decrease in pressure or 
flow rate outside normal operating 
limits;

(iii) Loss of communications;
(iv) Operation of any safety device; 

and
(v) Any other malfunction of a 

component, deviation from normal 
operation, or personnel error which may 
result in a hazard to persons or 
property.

(2) Checking variations from normal 
operation after abnormal operation has 
ended at sufficient critical locations in 
the system to determine continued 
integrity and safe operation.

(3) Notifying responsible operator 
personnel when notice of an abnormal 
operation is received.

(4) Periodically reviewing the 
response of operator personnel to 
determine the effectiveness of the 
procedures controlling abnormal 
operation and taking corrective action 
where deficiencies are found.

(d) Safety-related condition reports. 
The manual required by paragraph (a) of 
this section must include instructions 
enabling personnel who perform
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operation and maintenance activities to 
recognize conditions that potentially 
may be safety-related conditions that are 
subject to the reporting requirements of 
§ 191.23 of this subchapter.

(e) Surveillance, emergency response, 
and accident investigation. The 
procedures required by §§ 192.613(a), 
192.615, and 192.617 must be included 
in the manual required by paragraph (a) 
of this section.
§ 192.616 [Redesignated from §  192.615(d)]

5. Section 192.615(d) is redesignated 
as § 192.616 Public education and the 
paragraph designation is removed.
§ 192.706 [Amended]

6. In § 192.706, paragraph (a) is 
removed, the introductory text of 
paragraph (b) is redesignated as the 
introductory text of the section, and 
paragraphs (b)(1) and (b)(2) are 
redesignated paragraphs (a) and (b), 
respectively.

7. In § 192.723, the section heading 
and paragraph (a) are revised to read as 
follows:
§ 192.723 Distribution system s: Leakage 
surveys.

(a) Each operator of a distribution 
system shall conduct periodic leakage 
surveys in accordance with this section. 
* * * * *

8. In § 192.727, the section heading 
and paragraph (a) are revised to read as 
follows:
$ 192.727 Abandonment or deactivation of 
facilities.

(a) Each operator shall conduct 
abandonment or deactivation of 
pipelines in accordance with the 
requirements of this section.
* * * * *

§192.729 [Removed]
9. Section 192.729 is removed.

§ 192.733 [Removed]
10. Section 192.733 is removed.

[§192.737 [Removed]
11. Section 192.737 is removed.

PART 195—[AMENDED]
The authority citation for part 195 

[continues to read as follows:
Authority: 49 App. U.S.C 2002; 49 CFR 

11.53.
I 12. In § 195.402, a new paragraph 
i(c)(14) is added to read as follows:
|§195.402 Procedural manual for 
[operations, maintenance, and em ergencies.
I* * * * *

(c) * * *
I (14) Taking adequate precautions in 
[excavated trenches to protect personnel

from the hazards of unsafe 
accumulations of vapor or gas, and 
making available when needed at the 
excavation, emergency rescue 
equipment, including a breathing 
apparatus and, a rescue harness and 
line.
* * * it it

Issued in Washington, DC on February 4, 
1994.
Rose A. McMurray,
Acting Administrator Research and Special 
Programs Administration.
[FR Doc. 94-3186 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-60-P

Federal Railroad Administration 

49 CFR Part 207
[FRA Docket No. RPO-1; Notice No. 2]
RIN 2130-AA69

Railroad Police Officers
AGENCY: Federal Railroad 
Administration (FRA), DOT.
ACTION: Final rule.
SUMMARY: FRA is establishing a rule to 
implement section 1704 of the Crime 
Control Act of 1990, which authorizes a 
railroad employee who is commissioned 
as a railroad police officer by any state 
to enforce, in accordance with DOT 
regulations, the laws of any state in 
which the railroad police officer’s 
employer owns property for the purpose 
of protecting railroad property, 
personnel, passengers, and cargo. 
EFFECTIVE DATES: The rule becomes 
effective March 14,1994.
ADDRESSES: Any petition for 
reconsideration should be submitted to 
the Docket Clerk, Office of Chief 
Counsel, FRA, 400 Seventh Street SW., 
Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: 
Gareth W. Rosenau, Office of Chief 
Counsel, FRA, 400 Seventh Street SW., 
Washington, DC 20590 (202-366-9416).
SUPPLEMENTARY INFORMATION:

I. Background
Since 1855, railroads have employed 

railroad police officers to protect 
railroad property, personnel, 
passengers, and cargo. Today, there are 
approximately 3,000 railroad police 
officers throughout the United States, 
the majority of whom are commissioned 
by a state to perform the duties of a 
peace officer. Each state has its own set 
of rules governing railroad police officer 
conduct. Currently, railroad police 
officers may not enforce the laws of any 
state where they are not commissioned.

Railroad police officers provide 
protection against vandalism, 
trespassing, railroad property and cargo 
theft, sabotage, terrorism, and burglaries 
of company property. They also respond 
to emergencies involving fires, 
derailments, and railroad accidents and 
incidents. They are armed and 
authorized to make apprehensions and 
arrests.

Railroad police officers sometimes 
travel with cargo from the place of 
origin to final destination, even if this 
involves accompanying a train into 
states where the officers are not 
commissioned. A railroad generally has 
commissioned railroad police officers in 
each state where it conducts business 
and owns property; however, these 
commissioned railroad police officers 
may at times be unavailable when an 
accident or incident occurs. Under these 
circumstances, railroad police officers 
who are not commissioned in that state 
must resort to a citizen’s arrest or wait 
until a commissioned railroad police 
officer or a state or local police officer 
having appropriate authority arrives. 
Property damage or personal injuries 
may occur during the interim.

On October 27,1990, Congress 
addressed these concerns by enacting 
section 1704 of the Crime Control Act of 
1990, Public Law 101-647 (45 U.S.C. 
446) which provides:

A railroad police officer who is employed 
by a rail carrier and certified or 
commissioned as a police officer under the 
laws of any State shall, in accordance with 
regulations issued by the Secretary of 
Transportation, be authorized to enforce the 
laws of any jurisdiction in which the rail 
carrier owns property, for the purpose of 
protecting—

(1) The employees, passengers, or patrons 
of the rail carrier,

(2) The property, equipment, and facilities 
owned, leased, operated, or maintained by 
the rail carrier;

(3) Property moving in interstate or foreign 
commerce in the possession of the rail 
carrier, and

(4) Personnel, equipment, and materials 
moving via railroad that are vital to the 
national defense, to the extent of the 
authority of a police officer properly certified 
or commissioned under the laws of that 
jurisdiction.

In response, the Secretary has delegated 
authority to the Federal Railroad 
Administrator to promulgate appropriate 
regulations.

On June 18,1993, FRA published a 
notice of Proposed Rulemaking (58 FR 
33593), proposing to amend title 49 of 
the Code of Federal Regulations by 
adding new part 207—Railroad Police 
Officers. The part would establish 
procedures for designation and 
commissioning of railroad police 
officers and notification to state
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officials. The part would also establish 
the authority of railroad police officers 
in states where they are not 
commissioned.

FRA solicited written comments on 
the proposal. As a result of those 
comments and further evaluation of the 
proposal, FRA now publishes its final 
rule, incorporating certain modifications 
to the proposed rule.

The rule will allow railroad police 
officers who are designated hy a railroad 
and commissioned under the laws of 
any state to enforce laws of any state in 
which the railroad owns property and to 
which the railroad has provided prior 
notice. The rule would also allow 
railroad police officers to pursue off 
railroad property a person suspected of 
violating the law on railroad property 
and to engage off railroad property in 
law enforcement activities, including 
investigation and arrest, if permissible 
under state law. Pursuant to section 
1704 of the Crime Control Act of 1990, 
where prior notice has been given for 
railroad police officers in accordance 
with the rule, state law is preempted 
with respect to commissioning 
requirements of states applicable to 
railroad police officers.
II. Summary of Public Comments and 
Analysis

FRA received approximately 40 
written comments on the proposed rule. 
Comments were filed by individual 
police departments of various municipal 
governments, chief of police 
associations, police training centers, a 
university, police associations, railroad 
labor unions, and police departments of 
railroad companies, including those of 
commuter railroad authorities.
Extensive comments were also filed by 
the National Sheriffs’ Association, the 
Association of American Railroads, and 
an individual railroad policeman.

All of the comments provided at least 
qualified support for the proposal— 
some with suggestions for 
improvements—but the vast majority of 
the comments were simple statements of 
complete support. There were no 
statements in opposition to the 
proposal.

The following comment from the City 
of Fridley (MN) is typical of those 
supporting the proposal:

We believe that interstate authority for 
railroad police officers is imperative due to 
the nature of their work. Property transported 
or owned by the railroads travels throughout 
the country, and it is essential that railroad 
police have the ability to investigate crimes 
and arrest suspects in whichever states their 
assigned duties lead them.

Commenters noted that the proposal 
would enhance public safety and

provide for more efficient and effective 
service by giving police the ability to 
investigate crimes that occur on railroad 
property and arrest suspects in states in 
which they are assigned to work.

A number of commenters noted that 
although criminal statutes vary from 
state to state, there is general uniformity 
in what type of activity constitutes a 
crime. Accordingly, several of these 
commenters expressed the opinion that 
imposing additional training 
requirements, beyond those mandated 
by their original certifying states, would 
be superfluous. One commenter stated 
that the imposition of such additional 
requirements would frustrate the 
legislative intent of Congress in enacting 
section 1704 of the Crime Control Act of 
1990. One commenter, however, stated 
that states should be permitted to 
require passing a rudimentary exam in 
the unique laws of that particular state, 
prior to allowing an officer to make 
arrests in that state.

FRA believes that the imposition of 
additional training requirements beyond 
those required by the commissioning 
state would frustrate the purpose of 
section 1704 of the Crime Control Act of 
1990. If such additional requirements 
were imposed, railroad police officers 
would not have the authority to enforce 
the laws of any jurisdiction in which 
rail carriers own property (for certain 
purposes), upon certification of the 
“home” state, which was envisioned by 
the Crime Control Act of 1990. 
Accordingly, no additional training 
requirements are provided in the final 
rule.

A number of commenters suggested 
modifications to proposed subsection 
207.5(d) in order to correct a limitation 
which does not currently exist in law 
As set forth in the Notice of Proposed 
Rulemaking (NPRM), railroad police 
officers’ law enforcement powers would 
be limited to railroad property, except 
where an officer is pursuing off railroad 
property a person suspected of violating 
the law on railroad property. 
Commenters noted that most states do 
not limit the authority of railroad police 
to the perimeters of the railroad, but 
extend their law enforcement powers 
and investigatory authority off railroad 
property. The proposed subsection 
207.5(d) would curtail railroad police 
officers’ ability to investigate crimes 
committed on railroad property but not 
involving active pursuit. This would 
hamper law enforcement activities in a 
manner not consistent with the existing 
powers of railroad police officers under 
most state laws.

The Association of American 
Railroads suggested simply deleting 
subsection 207.5(d), but, in the

alternative, suggested adding to 
subsection 207.5(d) a clause indicating 
that an officer may engage off railroad 
property in enforcement activities, 
including, without limitation, 
investigation and arrest, if permissible 
under state law. FRA has adopted 
AAR’s alternative suggestion of 
retaining subsection 207.5(d), but 
including the clarifying language 
concerning investigation and arrest 
powers off railroad property. Clearly, it 
is not the intention of the FRA to 
impose by regulation limitations upon 
railroad police power which are not 
present under existing law.

A further, technical point has been 
made by AAR with respect to subsection 
207.5(d). The subsection is made 
expressly applicable to “commissioned” 
railroad police officers. However,
§ 207.5 itself applies to the scope of 
authority in states where an officer is 
not commissioned. Therefore, 
subsection 207.5(d), as written, is 
subject to the unintended interpretation 
that it does not apply to officers 
designated under § 207.3 and for which 
notice has been properly given under 
§ 207.4. These are the very officers for 
which the rule is intended to provide 
out-of-state authority. AAR's suggestion, 
which has been adopted, is to delete the 
word “commissioned” in subsection 
207.5(d).

Similarly, subsection 207.5(c), as 
drafted, expressly refers to 
“commissioned” railroad officers and, 
therefore, suggests that it does not apply 
to officers designated under § 207.3 and 
for which notice has been properly 
given under § 207.4. FRA has clarified 
the rule by providing that officers for 
whom a railroad has provided notice in 
accordance with § 207.4 have the same 
authority as railroad police officers 
commissioned in that state.
III. Regulatory Impact

The rule has been evaluated in 
accordance with existing regulatory 
policies and is not considered to be 
significant under Executive Order 
12866. The rule is considered 
significant under section 5(a)(2)(f) of 
DOT’S Regulatory Policies and 
Procedures (“the Procedures”)(44 FR 
11034, February 26,1979) because it 
implements a substantial regulatory 
program or change in policy

In accordance with section 10(a) of 
the Procedures, FRA has determined 
that a Regulatory Analysis is not 
required because the rule does not meet 
any of the criteria mandating the 
preparation of such an analysis. In 
accordance with sections 10(e) and 
10(f), FRA has prepared a Regulatory 
Evaluation which includes a brief
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analysis of the economic consequences 
of the proposed regulation and analysis 
of its anticipated benefits and impacts. 
The Regulatory Evaluation cites a minor 
cost burden to the railroad industry 
associated with notification and 
recordkeeping. Copies of the evaluation 
are contained in the docket for this 
proceeding.
Regulatory Flexibility Act

FRA certifies that this rule will not 
have a significant impact on a 
substantial number of small entities. 
There are no adverse economic impacts 
for small units of government, 
businesses, or other organizations.
Paperwork Reduction Act

This rule contains information 
collection requirements. These 
requirements are being submitted to the 
Office of Management and Budget 
(OMB) for approval under the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.).

FRA has endeavored to keep the 
burden associated with this rule as 
simple and minimal af possible. The 
only section that contains information 
collection requirements is section 207.4, 
which requires notice to state officials of 
each railroad police officer’s 
commission. The estimated time to 
fulfill the requirement is 15 minutes for 
each officer. This estimate includes time 
for reviewing instructions, searching 
existing data sources, gathering or 
maintaining data needed, and 
completing and reviewing the collection 
of information.
Environmental Impact

As required by the National 
Environmental Policy Act and related 
directives, FRA has evaluated this rule 
in accordance with FRA procedures for 
ensuring full consideration of the 
potential environmental impacts of 
FRA’s actions. This rule meets the 
criteria that establish this as a non-major 
action for environmental purposes.
Federalism Implications

FRA certifies that this action has been 
analyzed in accordance with the 
principles, criteria and requirements 
contained in Executive Order 12612 and 
accords with the policies set forth 

| therein. This rulemaking implements a 
general statutory mandate from 

j Congress that provides the Secretary, 
acting through FRA, some discretion in 
formulating the statute’s implementing 
regulations. Therefore, in accordance 
with Executive Order 12612, FRA has 
prepared a Federalism Assessment, 
which includes a brief analysis of the 
consequences of the rule upon the

states’ prerogatives in commissioning 
railroad police officers. The rule would 
permit railroad police officers 
commissioned in one state to practice 
their profession in other states without 
having to be commissioned in those 
other states, provided prior notice has 
been given, in accordance with the rule. 
Copies of the evaluation are contained 
in the docket for this proceeding.
List of Subjects in 49 CFR Part 207 

Investigations, Penalties, Railroad 
safety, Railroads.
IV. The Rule

In consideration of the foregoing, FRA 
adds to title 49 of the Code of Federal 
Regulations the following new part 207, 
to read as follows:

PART 207—RAILROAD POLICE 
O FFICERS
Sec.
207.1 Application.
207.2 Definitions.
207.3 Designation and Commissioning.
207.4 Notice to State Officials.
207.5 Authority in States Where Officer Not 

Commissioned.
Authority: 45 -U.S.C. 446; 49 CFR § 1.49(ff).

§207.1 Application.
This part applies to all railroads, as 

such term is defined in section 202(e) of 
the Federal Railroad Safety Act of 1970, 
as amended, Public Law 91-458 (45 
U.S.C. 431(e)).
§207.2 Definitions.

As used in this part:
(a) Railroad police officer means a 

peace officer who is commissioned in 
his or her state of legal residence or state 
of primary employment and employed 
by a railroad to enforce state laws for the 
protection of railroad property, 
personnel, passengers, and/or cargo.

(b) Commissioned means that a state 
official has certified or otherwise 
designated a railroad employee as 
qualified under the licensing 
requirements of that state to act as a 
railroad police officer in that state.

(c) Property means rights-of-way, 
easements, appurtenant property, 
equipment, cargo, facilities, and 
buildings and other structures owned, 
leased, operated, maintained, or 
transported by a railroad.
§ 207.3 Designation and comm issioning.

(a) A railroad may designate 
employees to be commissioned by a 
state authority as railroad police officers 
to serve in the states in which the 
railroad owns property.

(b) The designated railroad police 
officer shall be commissioned by the 
railroad police officer’s state of legal

residence or the railroad police officer’s 
state of primary employment.
§ 207.4 Notice to State Officials.

(a) After the designated railroad 
police officer is commissioned by a state 
or states, the railroad shall send, by 
certified mail, written notice to 
appropriate officials of every other state 
in which the railroad police officer shall 
protect the railroad’s property, 
personnel, passengers, and cargo. The 
notice of commission shall contain the 
following information:

(1) The name of the railroad police 
officer;

(2) The badge number, identification 
number, rank, code, or other identifying 
information assigned to the railroad 
police officer;

(3) The date of commission;
(4) The state or states where the 

railroad police officer is commissioned;
(5) The date the railroad police officer 

received training or retraining regarding 
the laws of such state or states;

(6) The name of the railroad official 
who designated the employee as a 
railroad police officer; and

(7) Color photographs of the types of 
badges, identification cards, and other 
identifying materials the railroad uses to 
identify its railroad police officers.

(b) Tne railroad shall keep copies of 
all such notices at a central location.

(c) The authority set forth in § 207.5 
shall be effective upon receipt by such 
state(s) of written notice conforming to 
the requirements of this section.
§ 207.5 Authority in States where officer 
not commissioned.

(a) A railroad police officer who is 
designated by, a railroad and 
commissioned under the laws of any 
state is authorized to enforce the laws 
(as specified in paragraph (b) of this 
section) of any state in which the 
railroad owns property and to which the 
railroad has provided notice in 
accordance with § 207.4.

(b) Under the authority of paragraph 
(a) of this section, a railroad police 
officer may enforce only relevant laws 
for theprotection of—

(1) The railroad’s employees, 
passengers, or patrons;

(2) The railroad’s property or property 
entrusted to the railroad for 
transportation purposes;

(3) The intrastate, interstate, or foreign 
movement of cargo in the railroad’s 
possession or in possession of another 
railroad or non-rail carrier while on the 
railroad property; and

(4) The railroad movement of 
personnel, equipment, and materials 
vital to the national defense.

(c) The authority exercised under this 
part by an officer for whom the railroad
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has provided notice in accordance with 
§ 207.4 shall be the same as that of a 
railroad police officer commissioned 
under the laws of that state.

(d) The railroad police officer’s law 
enforcement powers shall apply only on 
railroad property, except that an officer 
may pursue off railroad property a 
person suspected of violating the law on 
railroad property, and an officer may 
engage off railroad property in law 
enforcement activities, including, 
without limitation, investigation and 
arrest, if permissible under state law.

Issued in Washington, DC on February 4, 
1994.
Jolene M. Molitoris,
Federal Railroad Administrator.
(FR Doc. 94-3094 Filed 2-10-94; 8:45 am] 
BILUNG CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 641
[Docket No. 931070-4010; ID 100493A]
RIN 0648-AF84

Reef Fish Fishery of the Gulf of Mexico
AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.
SUMMARY: NMFS issues this final rule to 
implement Amendment 7 to the Fishery 
Management Plan for the Reef Fish 
Resources of the Gulf of Mexico (FMP). 
This rule requires dealers who purchase 
from fishing vessels reef fish caught in 
the exclusive economic zone (EEZ) to 
obtain Federal permits and maintain 
records of such purchases; allows the 
transfer of a fish trap endorsement with 
the transfer of the vessel’s reef fish 
permit to an immediate family'member; 
and allows the transfer or revision of a 
red snapper endorsement on a reef fish 
vessel permit upon the disability or 
death of a vessel owner or, in certain 
circumstances, an operator. The 
intended effects of this rule are to 
enhance enforceability of the 
regulations, improve quota monitoring 
of reef fish species, allow families that 
have historically fished in the Gulf of 
Mexico with fish traps to continue such 
fishing, and alleviate hardships caused 
by disability or death of owners/ 
operators no longer able to use red 
snapper endorsements.
EFFECTIVE DATE: February 7,1994; 
except that § 641.5(d) is effective on

March 14,1994 and § 641.7(bb) is 
effective April 1,1994.
FOR FURTHER INFORMATION CONTACT: 
Robert Sadler, 813-893-3161. 
SUPPLEMENTARY INFORMATION: The reef 
fish fishery of the Gulf of Mexico is 
managed under the FMP. The FMP was 
prepared by the Gulf of Mexico Fishery 
Management Council (Council) and is 
implemented through regulations at 50 
CFR part 641 under the authority of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act).

Detailed descriptions, backgrounds, 
and rationales for the management 
measures in Amendment 7 and the 
additional measures proposed by NMFS 
were included in the proposed rule (58 
FR 57771, October 27,1993) and are not 
repeated here.
Comments and Responses

Three comments were received from 
the public. In addition, a minority 
report was submitted by three Council 
members. Comments and responses are 
as follows.

Comment: The Council minority 
report objected to the requirements for 
dealer permits and recordkeeping and 
the prohibition on sale of reef fish 
except between permitted dealers and 
permitted fishing vessels. According to 
the minority report, the final 
Amendment 7 measures unduly restrict 
free enterprise by requiring that 
federally permitted dealers purchase 
reef fish only from federally permitted 
fishing vessels (when purchasing from a 
vessel) and that permitted vessels sell 
reef fish only to permitted dealers. The 
report claimed that these measures will 
have the following specific effects: (1) 
That preventing federally permitted 
dealers from purchasing reef fish caught 
in state waters from non-federally 
permitted vessels will cause severe 
economic impacts on dealers no longer 
able to buy reef fish caught in state 
waters; may allow permitted dealers to 
set the ex-vessel price for reef fish; and 
will preclude vessels from selling their 
product at the highest possible price; (2) 
duplicates reporting requirements by 
the states; and (3) prevents dealers from 
purchasing imported reef fish from 
other nations or from dealers in other 
areas of the Gulf of Mexico or South 
Atlantic.

Response: The draft Amendment 7 
document presented by the Council at 
public hearings contained a measure 
requiring that when federally permitted 
reef fish dealers purchase reef fish from 
fishing vessels, such purchases be made 
only from federally permitted vessels; 
however, the amendment did not 
adequately discuss a complementary

measure requiring permitted reef fish 
vessels to sell reef fish only to permitted 
dealers (subject measure). At the July 
1993 Council meeting, based on 
information available at that time, the 
Council voted to include in the final 
Amendment 7 the subject measure 
requiring permitted reef fish vessels to 
sell reef fish only to permitted dealers. 
Subsequently, the Council submitted 
the amendment for Secretarial review 
and approval. Based on the public 
comments received on the amendment 
and the proposed rule during Secretarial 
review, and on a review by NOAA 
General Counsel of the history of the 
development of the subject measure, 
NMFS determined that the subject 
measure did not comply with the public 
hearing requirements of section 302(h) 
of the Magnuson Act. For this reason, 
NMFS has disapproved the requirement 
that permitted vessels may sell reef fish 
only to permitted dealers.

The FMP measure was approved 
requiring that if federally permitted 
dealers purchase reef fish from fishing 
vessels, such purchases be made solely 
from federally pdhnitted vessels. 
However, after considering this 
approved measure as it stands alone 
without the complementary measure 
requiring permitted reef fish vessels to 
sell only to permitted dealers, the 
Secretary has decided to defer its 
implementation pending (1) the 
Council’s reconsideration of the 
disapproved complementary measure* 
and (2) review of the potential full range 
of economic and social impacts of this 
measure on fishermen, particularly on 
non-federally permitted reef fish vessels 
lawfully fishing exclusively in state 
waters.

In response to the Council’s minority 
report claims regarding the economic 
effects of the measures restricting 
buying and selling of reef fish between 
dealers and vessels (report item 1), none 
of the approved and implemented 
measures of Amendment 7 are expected 
to have these alleged effects. Also, 
under Amendment 7, it is expected that 
dealers who wish to continue 
purchasing reef fish harvested in Gulf 
Federal waters will obtain a NMFS 
permit, while other dealers will not. 
NMFS recognizes that this may cause 
some shifts in the availability of reef 
fish to permitted dealers. However, 
these market changes, in themselves, 
should not significantly affect the reef 
fish price structure or prevent vessels 
from obtaining fair prices for their catch. ]

In response to the minority report 
statement that mandatory recordkeeping I 
duplicates reporting requirements by 
the states (report item 2), not all the Gulf 
states require dealer reports. As a result, j
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the provision is needed to provide 
landings information from all dealers 
(Gulf-wide). For those states with 
similar reporting requirements, NMFS 
recognizes that some of the data to be 
furnished under Amendment 7 may 
track that currently being reported. 
Nonetheless, despite the possibility of 
duplication, the Federal dealer reporting 
system established under Amendment 7 
will provide significant benefits by 
facilitating verification of the catches 
reported by vessels on the NMFS vessel 
logbook system. Such verification, in 
turn, will allow more accurate 
monitoring of the quotas and thereby 
enhance the reef fish management 
program.

In response to the minority report 
statement that the measures will prevent 
permitted dealers from purchasing reef 
fish from other nations or from dealers 
in areas outside the Gulf of Mexico 
(report item 3), none of the approved 
and implemented measures of 
Amendment 7 will affect dealer-to- 
dealer commercial transactions. As an 
additional point, management measures 
approved and implemented under FMP 
Amendments 5 and 7 will not prevent 
permitted Gulf of Mexico reef fish 
dealers from buying reef fish harvested 
from waters of the South Atlantic and 
not possessed in the EEZ of the Gulf of 
Mexico. Finally, and as noted above, 
implementation of the Amendment 7 
measure restricting permitted dealers to 
buying reef fish only from permitted 
vessels has been deferred.

Comment: One of the individual 
commenters also claimed that: (1) 
Negative comments on draft 
Amendment 7 at the Council public 
hearings were not reflected in the 
minutes made available at the July 1993 
Council meeting, and therefore were not 
considered in the deliberations leading 
to submittal of Amendment 7 for 
Secretarial review; (2) the public was 
not adequately notified prior to Council 
hearings that Amendment 7 includes a 
proposal that federally permitted vessels 
sell only to federally permitted dealers;
(3) Secretarial action on Amendment 7 
should be delayed pending outcome of 
an ongoing lawsuit regarding the criteria 
for obtaining red snapper endorsements 
on reef fish permits; and (4) the options 
to control access to the red snapper 
fishery that were presented at public 
hearings on draft Amendment 7 should 
not be transferred to a subsequent 
amendment.

Response: The following four 
responses address each corresponding 
item in the order listed above:

(1) The summary minutes presented 
to the Council at its July 1993 meeting 
reflect all public comments received by

the Council on draft Amendment 7. 
Those minutes include remarks made by 
the commenter at public hearings in 
Galveston and Port Aransas, Texas, held 
on the draft amendment. NMFS believes 
that the administrative record before the 
Council when it made final decisions 
regarding the contents of Amendment 7 
included all public comments received 
by the Council, including all objections 
to specific management measures.

(2) NMFS concurs with the 
commenter that there was inadequate 
public review of the requirement that 
permitted vessels sell only to permitted 
dealers and has disapproved this 
measure in Amendment 7 for the 
reasons previously stated.

(3) The measures contained in 
Amendment 7 include dealer permitting 
and recordkeeping, transfer of fish trap 
endorsements between family members, 
and transfer of red snapper 
endorsements upon death or disability. 
These management measures are not at 
issue in the lawsuit referred to by the 
commenter.

(4) Draft Amendment 7 previously 
included a wide variety of management 
measures, most notably a series of 
options to limit access to the red 
snapper fishery. Early public review of 
the draft document indicated that (a) 
additional time was needed for the 
Council to properly develop the limited 
access and license limitation options, 
and (b) timely action was needed on 
other changes to the reef fish 
management program as are contained 
in the final Amendment 7 submitted by 
the Council. As provided under the' 
procedures of the Magnuson Act, the 
proposals for limited access will 
undergo further public review and 
comment and may be submitted by the 
Council for Secretarial review under a 
future FMP amendment. In the interim, 
the other measures of the final 
Amendment 7 were appropriately 
submitted by the Council for Secretarial 
review, approval, and implementation 
(with the exception of the disapproved 
measure restricting permitted vessels 
from selling to only permitted dealers).

Comment: An owner of a seafood 
house objected to the requirement for 
dealer permits and mandatory 
recordkeeping as burdensome and 
unnecessarily duplicative of other 
similar reporting systems.

Response: NMFS and the Council 
recognize that the requirement for 
dealer permits may constitute an 
inconvenience. However, any 
inconvenience should be outweighed by 
the substantive benefits expected from 
dealer permitting, namely, improved 
quota monitoring by providing a census

of reef fish dealers as well as enhanced 
enforceability of the vessel trip limits.

As described in the proposed rule, the 
maintenance of dealer records of reef 
fish purchases would formalize what is 
considered to be the standard industry 
practice of maintaining such records.
For dealers currently conforming to that 
standard, the mandatory recordkeeping 
provision would not be an additional 
requirement. Availability of the dealers’ 
records will provide a means of 
verification of information submitted in 
fishing vessel logbooks.

Information available to the Council 
indicates that these benefits are not 
uniformly attained from the licensing 
and reporting systems in effect in some 
of the Gulf states. The additional 
burdens of dealer permits and 
recordkeeping are considered to be 
minimal. Accordingly, NMFS concurs 
with the requirement of Amendment 7 
for dealer permits and recordkeeping.

Comment: One individual offered 
general support for Amendment 7, and 
also expressed his views on the earlier 
proposed 1-year experimental 
adjustment to the longline/buoy gear 
area boundary in the EEZ off Florida.

Response: For the reasons stated 
above, NMFS concurs with the 
individual in his support for 
Amendment 7, with the exception of the 
disapproved provision. However, the 
experimental longline boundary 
proposal, recently withdrawn by the 
Council, is outside the scope of 
Amendment 7 and comments on this 
topic are not addressed here.
Changes From the Proposed Rule

The proposed rule at § 641.5(d)(1) 
would have required a dealer to 
maintain a record of reef fish “harvested 
from the Gulf of Mexico” that the dealer 
receives. NMFS considers it an 
unnecessary burden on dealers to 
require that they ascertain where the 
fish were caught. Accordingly, this final 
rule removes the quoted language.

For the reasons discussed above, the 
proposed requirements that reef fish 
harvested aboard permitted vessels be 
sold only to permitted dealers and that 
permitted dealers purchase reef fish 
only from permitted vessels, contained 
in § 641.7(cc) and (dd) and § 641.28 of 
the proposed rule, are deleted.

Since the proposed rule was 
published, NMFS has revised the reef 
fish regulations through a framework 
measure (58 FR 68325, December 27, 
1993) and implementation of 
Amendment 5 to the FMP (59 FR 966, 
January 7,1994). Accordingly, some 
references and paragraphs in this final 
rule differ from those in the proposed 
rule.
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Partial Disapproval of Amendment 7
On January 6,1994, the Secretary of 

Commerce partially disapproved 
Amendment 7. As discussed above, the 
provision that required permitted 
vessels to sell harvested reef fish only to 
permitted dealers was disapproved.
Effective Dates

A number of management measures 
implemented by this final rule depend, 
for application and enforcement, on the 
presence or absence of a dealer permit. 
To ensure timely implementation of 
these measures, it is necessary to make 
the permitting procedural requirements 
effective as soon as practicable. New 
§ 641.4 (a)(2) and (c) contain these 
procedural requirements and revised 
§ 641.7(a) contains the prohibition 
applicable to applications for dealer 
permits. The redesignation of 
paragraphs and corrections of references 
in § 641.4, additional changes in § 641.4 
(b) and (d) through (i), and changes to 
the prohibitions at § 641.7 (b) and (c) are 
housekeeping changes related to the 

.addition of dealer permits. Because 
delay in effectiveness of these measures 
is not in the public interest, the 
Assistant Administrator for Fisheries, 
NOAA (Assistant Administrator), finds 
that good cause exists under section 
553(d)(3) of the Administrative 
Procedure Act (APA) not to delay their 
effective date.

This final rule allows, under specified 
conditions, transfers of red snapper 
endorsements and fish trap 
endorsements that were not. previously 
allowed. Since § 641.4(n)(3) and (p)(4) 
relieve restrictions, the Assistant 
Administrator finds that good cause 
exists under section 553(d)(1) of the 
APA not to delay their effective date. 
However, since the provisions for fish 
trap endorsements are not effective until 
February 7,1994 (see 59 FR 966,
January 7,1994), and for simplicity, the 
specified sections in this and the , 
preceding paragraph for which delayed 
effectiveness under the ÀPA is waived 
are effective February 7,1994.

Changes to dealer recordkeeping arid 
reporting requirements, § 641.5(d), are 
effective on March 14,1994.

The prohibition at §641.7(bb) on 
purchasing from a fishing vessel reef 
fish harvested from the EEZ without a 
dealer permit is not effective until April 
1,1944. The delayed effective daté of 
this prohibition will allow sufficient 
time for dealers to obtain and submit 
applications for permits and for NMFS 
to process and issue permits.
Classification

The Secretary of Commerce 
determined that Amendment 7 is

necessary for the conservation and 
management of the reef fish fishery and 
that it is consistent with the national 
standards, other provisions of the 
Magnuson Act, and other applicable 
law, with the exception of die measure 
requiring reef fish harvested by 
permitted vessels to be sold only to 
permitted dealers.

This rule is not subject to review 
under E.O. 12866.

This final rule contains two new 
collection-of-information requirements 
subject to the Paperwork Reduction Act. 
The new collections have been 
approved by the Office of Management 
and Budget and the following OMB 
control numbers apply: (1) Applications 
for dealer permits, 0648-0205; and (2) 
the requirement that dealers maintain 
for at least 1 year their records of reef 
fish purchases from fishing vessels, 
0648-0013. The public reporting burden 
for the dealer permitting collection of 
information is estimated to average 5 
minutes per response. The public 
reporting burden for the maintenance of 
dealer records collection of information 
is estimated to average 40 minutes per 
response for those few dealers who are 
riot currently maintairiing such records. 
These burden estimates include the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the 
collections of information. Send 
comments regarding these burden 
estimates or any other aspect of the 
collections of information, including 
suggestions for reducing the burdens, to 
Edward E. Burgess, NMFS, 9450 Koger 
Boulevard, St. Petersburg, FL 33702 and 
to the Office of Information and 
Regulatory Affairs, OMB, Washington, 
DC 20503 (Attention: NOAA Desk 
Officer).
List of Subjects in 50 CFR Part 641

Fisheries, Fishing, Reporting and 
recordkeeping requirements.

Dated: February 7,1994.
Nancy Foster,
Deputy Assistant Administrator for Fisheries, 
National Marine Fisheries Service.

For the reasons set forth in the 
preamble, 50 CFR part 641 is amended 
as follows:

PART 641—R EEF FISH FISHERY OF 
THE GULF OF MEXICO

1. The authority citation for part 641 
continues to read as follows:

Authority: 16 U.S.C. 1801 etseq.
2. In § 641.4, paragraphs (a)(1) 

through (a)(5) are redesignated as 
paragraphs (a)(l)(i) through (a)(l)(v) and

paragraphs (c) through (o) are 
redesignated as paragraphs (d) through 
(p); in newly designated paragraph (m) 
introductory text, the reference to “this 
paragraph (1)” is revised to read “this 
paragraph (m)”; in newly designated 
paragraph (m)(l), the reference to 
“paragraphs (1)(2) and (f)(3) of this 
section” is revised to read “paragraphs
(m) (2) and (m)(3) of this section”; in 
newly designated paragraphs (m)(2) and
(n) (2), the phrase “owned by him or 
her” is revised to read “owned by the 
same entity”; in newly designated 
paragraph (p) introductory text, the 
reference to “this paragraph (o)” is 
revised to read “this paragraph (p)”; 
paragraph (b) heading and newly 
designated paragraphs (d) through (i) 
and (p)(4) are revised; and new 
paragraphs (a)(1) heading, (a)(2), (c), and 
(n)(3) are added to read as follows:
§ 641.4 Permits and fees.

(a) * * *
( 1 )  Annual vessel permits.

★  * it it it

(2) Annual dealer permits. A dealer 
who receives from a fishing vessel reef 
fish harvested from the EEZ to the Gulf 
of Mexico must obtain an annual dealer 
permit. To be eligible for such permit, 
an applicant must have a valid state 
wholesaler’s license in the state(s) 
where the dealer operates, if required by 
such state(s), and must have a physical 
facility at a fixed location in such 
state(s).

(b) Application for an annual vessel 
permit.
it- it it it it

(c) Application for an annual dealer 
permit.

(1) An application for a dealer permit 
must be submitted and signed by the 
dealer or an officer of a corporation 
acting as a dealer. The application must 
be submitted to the Regional Director at 
least 30 days prior to the date on which 
the applicant desires to have the permit 
made effective.

(2) A permit applicant must provide 
the following information:

(i) A copy of each state wholesaler’s 
license held by the dealer.

(ii) Business name; mailing address, 
including zip code, of the principal 
office of the business; telephone 
number; employer identification 
number ̂ if one has been assigned by the 
Internal Revenue Service; and the date 
the business was formed.

(iii) The address of each physical 
facility at a fixed location where the 
business receives fish.

(iv) Name, official capacity in the 
business, mailing address including zip 
code, telephone number, social security
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number, and date of birth of the 
applicant.

(v) Any other information requested 
by the Regional Director that may be 
necessary for the issuance or 
administration of the permit.

(d) Change in application 
information. The owner or operator of a 
vessel with a permit or a dealer with a 
permit must notify the Regional Director 
within 30 days after any change in the 
application information specified in 
paragraph (b) or (c) of this section. The 
permit is void if any change in the 
information is not reported within 30 
days.

(e) Fees. A fee is charged for each 
permit application submitted under 
paragraph (b) or (c) of this section and 
for each fish trap identification tag 
required under § 641.6(d). The amount 
of each fee is calculated in accordance 
with the procedures of the NOAA 
Finance Handbook for determining the 
administrative costs of each special 
product or service. The fee may not 
exceed such costs and is specified with 
each application form. The appropriate 
fee must accompany each application or 
request for fish trap identification tags.

CO Issuance. (1) The Regional Director 
will issue a permit at any time to an 
applicant if the application is complete 
and, in the case of an application for a 
vessel permit, the applicant meets the 
earned income requirement specified in 
paragraph (b)(2)(xi) of this section. An 
application is complete when all 
requested forms, information, and 
documentation have been received and 
the applicant has submitted all 
applicable reports specified at § 641.5.

(2) Upon receipt of an incomplete 
application, the Regional Director will 
notify the applicant of the deficiency. If 
the applicant fails to correct the 
deficiency within 30 days of the date of 
the Regional Director’s letter of 
notification, the application will be 
considered abandoned.

(g) Duration. A permit remains valid 
for the period specified on it unless it 
is revoked, suspended, or modified 
pursuant to subpart D of 15 CFR part 
904 or the vessel or dealership is sold.

(h) Transfer. A  vessel permit or 
endorsement or dealer permit issued 
under this section is not transferable or 
assignable, except as provided under 
paragraph (m) of this section for a vessel 
permit, as provided under paragraph (n) 
of this section for a red snapper 
endorsement, or as provided under 
paragraph (p) of this section for a fish 
trap endorsement. A person who 
acquires a vessel or dealership who 
desires to conduct activities for which a 
permit or endorsement is required must 
apply for a permit or endorsement in

accordance with the provisions of this 
section. The application must be 
accompanied by a copy of a signed bill 
of sale or equivalent acquisition papers.

(i) Display. A  vessel permit or 
endorsement issued under this section 
must be carried on board the vessel and 
such vessel must be identified as 
provided for in § 641.6. A dealer permit 
issued under this section must be 
available at the dealer’s principal place 
of business. In addition, a copy of the 
dealer’s permit must accompany each 
vehicle that is used to pick up from a 
fishing vessel reef fish harvested from 
the EEZ of the Gulf of Mexico. The 
operator of a vessel, a dealer, or a 
vehicle operator must present the 
permit or, in the case of a vehicle 
operator, a copy of the permit for 
inspection upon the request of an 
authorized officer.
* * * it *

(n) * * *
(3) The provisions of paragraph (n)(2) 

of this section notwithstanding, special 
provisions apply in the event of the 
disability or death of the owner of a 
vessel with a red snapper endorsement 
or the disability or death of an operator 
whose presence on board the vessel is 
a condition for the validity of a red 
snapper endorsement^

(i) In the event that a vessel with a red 
snapper endorsement haa a change of 
ownership that is directly related to the 
disability or death of the owner, the 
Regional Director may issue a red 
snapper endorsement, temporarily or 
permanently, with the reef fish permit 
that is issued for the vessel under the 
new owner. Such new owner will be the 
person specified by the owner or his/her 
legal guardian, in the case of a disabled 
owner, or by the will or executor/ 
administrator of the estate, in the case 
of a deceased owner. (Change of 
ownership of a vessel with a reef fish 
permit upon disability or death of an 
owner is considered a purchase of a 
permitted vessel and paragraph (m)(3) of 
this section applies regarding a reef fish 
permit for the vessel underthe new 
owner.)

(ii) In the event of the disability or 
death of an operator whose presence on 
board a permitted vessel is a condition 
for the validity of a red snapper 
endorsement, the Regional Director may 
revise and reissue an endorsement, 
temporarily or permanently, to the 
permitted vessel. Such revised 
endorsement will contain the name of a 
substitute operator specified by the 
operator or his/her legal guardian, in the 
case of a disabled operator, or by the 
will or executor/administrator of the 
estate, in the case of a deceased

operator. As was the case with the 
replaced endorsement, the presence of 
the substitute operator on board and in 
chargé of the vessel is a condition for 
the validity of the revised endorsement. 
Such revised endorsement will be 
reissued only with the concurrence of 
the vessel owner.
* it it n  ★

(p) * * *
(4) A fish trap endorsement is not 

transferable upon change of ownership 
of a vessel with a fish trap endorsement, 
except when such change of ownership 
is from one to another of the following: 
husband, wife, son, daughter, brother, 
sister, mother, or father.
A it it it it

3. In § 641.5, paragraph (d) is revised 
to read as follows:
§ 641.5 Recordkeeping and reporting.
it it it it it

(d) Dealers. A  person who receives 
reef fish by way of purchase, barter, 
trade, or sale from a fishing vessel or 
person that fishes for or lands reef fish 
from the EEZ or adjoining state waters, 
must maintain records and submit 
information as follows:

(1) A dealer must maintain at his/her 
principal place of business a record of 
reef fish that he/she receives. The record 
must contain the name of each fishing 
vessel from which reef fish were 
received and the date, species, and 
quantity of each receipt. A dealer must 
retain such record for at least 1 year 
after receipt date and must provide such 
record for inspection upon the request 
of an authorized officer or the Science 
and Research Director.

(2) When requested by the Science 
and Research Director, a dealer must 
provide the following information from 
his/her record of reef fish received:
Total poundage of each species received 
during the requested period, average 
monthly price paid for each species by 
market size, and proportion of total 
poundage landed by each gear type

(3) The operator of a car or truck that 
is used to pick up fjrom a fishing vessel 
reef fish harvested from the Gulf of 
Mexico must maintain a record 
containing the name of each fishing 
vessel from which reef fish on the car
or truck have been received. The vehicle 
operator must provide such record for 
inspection upon the request of an 
authorized officer.
* * * * *

4. In § 641.7, in paragraph (y), the 
reference to “§ 641.4(a)(4) and (o)(2)” is 
revised to read “§ 641.4(a)(l)(iv) and 
(p)(2)”; paragraphs (a), (b), and (c) are 
revised; paragraphs (bb) and (cc) are 
designated as paragraphs (cc) and (dd);
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and new paragraph (bb) is added to read 
as follows;
§ 641.7 Prohibitions.
* ♦. * * *

(a) Falsify information specified in 
§ 641.4 (b) or (c) on an application for 
a permit, information on an application 
for an endorsement on a permit, or

information regarding a transfer or 
revision of an endorsement on a permit.

Cb) Fail to display a permit or 
endorsement, as specified in § 641.4(iJ.

(cj Falsify or fail to maintain, submit, 
or provide records or information 
required to be maintained, submitted, or 
provided, as specified in § 641.5 ibl 
through (h).
♦ ♦ * ★  t

(bb) Receive from a fishing vessel, by 
purchase, trade, or barter, reef fish 
harvested from the EEZ without a dealer 
permit, as specified in § 641.4(a)(2).
* it it it  it

[FR Doc. 94—3176 Filed 2-7-94; 5:04 tra]
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O FFICE OF PERSONNEL 
MANAGEMENT

5 CFR Parts 317, 410,412
RIN 3206-AF05 and 3206-AC12

Needs Assessm ent and Executive, 
Management, and Supervisory 
Development
AGENCY: Office of Personnel 
Management.
ACTION: Notice of withdrawal of 
proposed rulemaking.
SUMMARY: The Office of Personnel 
Management (OPM) is withdrawing its 
proposals to revise the regulations on 
training needs assessment (part 410; 
published January 11,1993; 58 FR 3508) 
and executive, management, and 
supervisory development (parts 317 and 
412; published March 2,1993; 58 FR 
11988). Following review of comments 
on the regulations, OPM determined 
that the objectives of the regulations 
could be achieved through alternative 
means.
FOR FURTHER INFORMATION CONTACT:
Tom Fox, (703) 235-1527, on part 410 
and Constance Maravell, (202) 606— 
1832, on parts 317 and 412.
Office of Personnel Management.
Lorraine A. Green,
Deputy Director.
[FR Doc. 94-3051 Filed 2-10-94; 8:45 am] 
BILLING CODE 632S-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

9 CFR Part 78 
[Docket No. 93-024-2]

Brucellosis Surveillance; MCI Reactor 
Prevalence Rates
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Notice of extension of comment 
period.

SUMMARY: We are extending the 
comment period for our proposed rule 
that would amend the brucellosis 
regulations to eliminate the requirement 
that States maintain specified Market 
Cattle Identification reactor prevalence 
rates to maintain their official 
classifications. This extension will 
provide interested persons with 
additional time to prepare comments on 
the proposed rule. .
DATES: Consideration will be given only 
to comments on Docket No. 93-024-1 
that are received on or before March 14, 
1994.
ADDRESSES: Please send an original and 
three copies of your comments to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, room 804, Federal 
Building, 6505 Belcrest Road,
Hyatts ville, MD 20782. Please state that 
your comments refer to Docket No.93— 
024r-l. Comments received may be 
inspected at USDA, room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Persons 
wishing to inspect comments are 
requested to call ahead on (202) 690— 
2817 to facilitate entry into the 
comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr. 
M. J. Gilsdorf, National Brucellosis 
Epidemiologist, Cattle Diseases and 
Surveillance Staff, Veterinary Services, 
APHIS, USDA, room 731, Federal 
B u i ld in g , 6505 Belcrest Road,
Hyatts ville, MD 20782, (301) 436-4918.
SUPPLEMENTARY INFORMATION: 

Background
On January 14,1994, we published in 

the Federal Register (59 FR 2312-2316, 
Docket No. 93-024-1) a proposal to 
amend our brucellosis regulations in 9 
CFR 78.1 to eliminate the requirement 
that States maintain specified Market 
Cattle Identification (MCI) reactor 
prevalence rates to maintain their 
official classifications. We also 
proposed that instead of maintaining 
specified MCI reactor prevalence rates, 
States would have to successfully close 
(epidemiologically investigate and 
resolve) certain percentages of cases 
detected through the MCI program.

Comments on the proposed rule were 
required to be received on or before 
February 14,1994. We have received a 
request from the American Veterinary 
Medical Association (AVMA) to extend

the period during which comments will 
be accepted. In response, we are 
extending the comment period on 
Docket No. 93-024-1 for an additional 
30 days. This action will allow AVMA 
and all other interested persons 
additional time to prepare and submit 
comments.

Authority: 21 U.S.C. lll-114a-l, 114g, .
115, l l 7 ,120,121,123-126,134b, 134f; 7 
CFR 2.17, 2.51, and 371.2(d).

Done in Washington, DC, this 8th day of 
February 1994.
Lonnie J. King,
Acting Administrator, Animal and Plant 
Health Inspection Service.
[FR Doc. 94-3300 Filed 2-10-94; 8:45 am] 
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency

12 CFR  Part 32
[Docket No. 94-02]
RIN 1557-AA72

Lending Lim its
AGENCY: Office of the Comptroller of the 
Currency, Treasury.
ACTION: Notice of proposed rulemaking.
SUMMARY: The Office of the Comptroller 
of the Currency (OCC) is proposing to 
comprehensively revise its rules 
governing national bank lending limits. 
This proposal is the first in a series of 
proposals intended to simplify OCC 
regulations and reduce compliance 
costs. The proposed revisions clarify the 
scope and application of the lending 
limits; reorganize the regulation to 
group related subjects together; update 
the rules to address frequently asked 
questions and incorporate significant 
OCC interpretations of the lending 
limits; simplify calculation of the 
lending limits by relying primarily on 
quarterly Call Report information, rather 
than requiring that lending limits be 
calculated on a daily basis; revise the 
definition of capital and surplus upon 
which lending limits are based to rely 
on capital components that a bank must 
already calculate for Call Report 
purposes; add and amend definitions 
and consolidate definitions at the 
beginning of the regulation; restructure 
and clarify the loan combination rules;
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and add a new exception to the lending 
limits to allow a bank to advance funds 
to renew and complete funding a loan 
commitment under circumstances 
where the additional advance will 
protect the position of the bank. The 
purpose of the proposed revisions is to 
clarify the limits set by the regulation 
and, consistent with statutory 
requirements, focus the lending limits 
on situations where excessive loans to a 
borrower present safety and soundness 
concerns.
DATES: Comments must be received by 
April 12, 1994.
ADDRESSES: Comments should be 
directed to: Communications Division, 
250 E Street, SW., Washington, DC 
20219, Attention: Docket No. 94-02.

Comments will be available for public 
inspection and photocopying at the 
same location.
FOR FURTHER INFORMATION CONTACT: 
Deborah Katz, Senior Attorney, 
Enforcement and Compliance Division, 
(202) 874-4800; Stephen Freeland, Bank 
Operations and Assets Division, (202) 
874—4460; William C. Kerr, National 
Bank Examiner, Traditional Activities, 
(202) 874—5170; Nancy E. Chase, 
Assistant Director, Legislative, 
Regulatory and International Activities, 
(202) 874-5090; William W. Templeton, 
Senior Attorney, Legislative, Regulatory 
and International Activities, (202) 874- 
5090.
SUPPLEMENTARY INFORMATION: . 

Background
OCC Regulation Review Program

The OCC is proposing revisions to the 
national bank lending limits as part of 
its program to review all the OCC’s rules 
and eliminate provisions that do not 
contribute significantly to maintaining 
safety and soundness and 
accomplishing the OCC’s other statutory 
responsibilities. The OCC believes that 
the regulatory process should strive for 
an environment in which risk is 
prudently managed by banks and 
appropriately monitored by their 
regulator, without imposing excessive 
regulatory costs and without 
undermining the ability of banks 
efficiently to provide products and 
services to their customers. A central 
objective of the regulation review effort 
is to target regulation to those risks that 
present unacceptable exposure to the 
Federal deposit insurance system. Rules 
that are not necessary to protect against 
unacceptable risks, that do not support 
equitable access to banking services for 
all consumers, or that are not needed to 
accomplish other statutory

responsibilities of the OCC will be 
eliminated.

Where risks are meaningful and 
regulation is appropriate, rules will be 
examined to determine if they achieve 
their purpose at the least possible cost.
In this regard, the OCC recognizes that 
one source of regulatory cost is the 
failure of regulations to provide clear 
guidance because they are simply 
difficult to follow and understand. 
Therefore, an important component of 
the OCC’s effort will be to revise 
regulations, where appropriate, to 
improve clarity and better communicate 
the standards that the rules are intended 
to embody.
Lending Limits

The national bank lending limits are 
one of the oldest and most important 
components of bank supervision. The 
first version of the lending limits was 
enacted over 130 years ago as part of the 
Currency Act of 1863,1 and the lending 
limits have been revised several times 
since then.

The Garn-St Germain Depository 
Institutions Act, Public Law 97—320 
(1982), represents the most recent major 
statutory revision of the lending limits 
for national banks. Section 401(a) of that 
Act amended 12 U.S.C. 84 to raise the 
amount that a national bank may lend 
to a single borrower from 10 to 15 
percent of the bank’s unimpaired capital 
and unimpaired surplus. It also added 
new exceptions, defined key terms, and 
provided express authority for the OCC 
to issue regulations to implement the 
statute, including regulations to define 
or further define terms and to establish 
limits or requirements other than those 
contained in the statute for particular 
classes or categories of loans.

The OCC implemented the amended 
12 U.S.C. 84 with a final rule published 
on April 12,1983 (48 FR15844). This 
final rule created a new part 32 in title 
12 of the Code of Federal Regulations 
which replaced and restructured 
existing interpretive rulings previously 
found at 12 CFR part 7. The OCC 
proposed another major regulatory 
revision of the lending limits for 
national banks on October 24,1989 (54 
FR 43398). A final rule was never 
adopted, however.

The revisions proposed today address 
developments that have occurred since 
the lending limits were last revised and 
also seek to implement the goals of the 
OCC’s regulation review program, 
described above.

♦ Act o f  February 25,1863,12 Stat. 665 et seq.

Proposal
The proposal revises the text of the 

regulation to improve clarity and to 
address frequently asked questions. For 
ease of reference, the regulation is 
reorganized to group related subjects 
together, and to incorporate interpretive 
rulings and significant OCC interpretive 
positions. The proposed regulation 
begins with the authority, purpose, and 
scope (§ 32.1), followed by the 
definitions (§ 32.2), the general and 
special lending limits, and exceptions to 
the lending limits (§32.3), the date for 
calculating lending limits (§32.4), the 
combination rules (§ 32.5), and the 
treatment of nonconforming loans 
(§32.6).

The following discussion identifies 
and explains significant proposed 
changes to the regulation. The OCC is 
requesting general comment on all 
aspects of the proposed regulation, as 
well as specific comment on major 
changes in the rules. A table 
summarizing the areas where changes 
are proposed is set forth at the end of 
this preamble.
Authority, Purpose and Scope (§ 32.1)

The proposal amends the “Purpose” 
paragraph to add explicit reference to 
the objectives of safety and soundness, 
as well as the goals of loan 
diversification and equitable access to 
banking services. The “Scope” 
paragraph (1) clarifies language; (2) 
incorporates the interpretation that 
currently appears at 12 CFR 32.111, 
which states that the lending limits 
found in 12 CFR part 32 are separate 
and distinct from the limits on 
investment securities, found in 12 CFR 
part 1; and (3) clarifies that extensions 
of credit to insiders of national banks 
are subject to additional limitations 
found at 12 U.S.C. 375a and 375b, as 
interpreted by 12 CFR parts 31 and 2i5.
Definitions (§32.2)

The proposal brings the definitions 
that are currently located in various 
places in the regulation into a single 
definitions section at the beginning of 
the regulation. It adds new definitions 
and revises many existing definitions to 
clarify their meaning and incorporate 
interpretative rulings and other 
significant OCC interpretive positions. 
Of particular note are the following 
proposed revisions:
Capital and Surplus

The current definition of “unimpaired 
capital and unimpaired surplus,” which 
is the basis for calculating a bank’s 
lending limits, refers to a special 
definition of “capital and surplus,” 
ultimately found at 12 CFR 3.100. This
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special definition differs from the 
components of Tier 1 and Tier 2 capital 
that are used for capital adequacy 
purposes. Capital adequacy also is 
generally determined on a quarterly 
basis, using information contained in a 
bank’s Repent of Condition and Income 
(Call Report). In contrast, the OCCTs 
current lending limit rule requires 
lending limits to be calculated as of the 
date a loan is made.

The OCC believes that the use of a 
special definition of capital as the basis 
for calculating lending limits, and the 
requirement to calculate limits as of the 
dates loans are made, may be 
unnecessarily burdensome and 
complicated. The OCC recognizes that 
national banks must currently comply 
with a number of regulations each of 
which define "capital and surplus“ 
according to a separate formula. As part 
of a general effort to reduce the number 
of capital formulas applicable te 
national banks, this proposal ties the 
, formula and the date for determining 
capital and surplus that a bank must use 
for lending limit purposes to a capital 
figure that can be derived from its Call 
Report on a quarterly basis.

The proposed definition of "capital 
and surplus,“ found at § 32.2(b), is 
composed of the bank’s Tier 1 and Tier 
2 capital, plus the balance of the bank’s 
allowance for loan and lease losses 
(ALLL) not included in the total of the 
bank’s Tier 1 and Tier 2 capital. The 
OCC is proposing to include the full 
amount of a bank’s ALLL in the base for 
calculating a bank’s lending limits 
because the full amount Is currently 
included in that base. The OCC believes 
it is inadvisable to constrict the lending 
limit base at a time when concerns 
about credit availability are widespread, 
and believes this proposed change will 
not impact credit availability. 
Commenters are specifically requested 
to address this issue. Commenters also 
are specifically requested to address (1) 
the significance of the ALLL component 
in their tending limit calculations; (2) 
whether any other component of the 
current lending limit base should be 
included in the revised definition of 
“capital and surplus”; and (3) whether, 
on balance, an approach using Tier 1 
and Tier 2 capital alone, would be 
preferable because of its simplicity.

The revised definition of "capital and 
surplus,” together with the new dates 
for calculating capital, as described in 
more detail below, should be 
substantially easier for a bank to 
implement than the current definition, 
since all the components of the lending 
limits would be derived from 
calculations a bank must make for its 
Call Report.

Loans and Extensions of Credit
The proposal amends the definition of 

“loans and extensions of credit,” found 
at paragraph (i), to incorporate 
interpretative rulings and other 
significant OCC interpretive positions 
that clarify the term. Paragraph (i)(l)(iii) 
adds the requirement that, in order for 
a bank’s purchase of Type I securities 
subject to a repurchase agreement to be 
excluded from the definition of "loans 
and extensions of credit,” the bank must 
have assured control over or established 
its rights to the securities.

Paragraph (iXl)(vi) incorporates the 
OCC's current position that giving credit 
for uncollected items is a loan and 
extension of credit. However, the 
paragraph also creates an exception for 
instances where payment is required by 
Regulation CCof the Federal Reserve 
Board, 12 CFR part 229. (Regulation CC 
specifies certain timeframes within 
which funds must be made available.)

Paragraph (i)(2) lists items that are not 
“loans and extensions of credit”' and 
contains several new provisions. 
Paragraph (i)(2)(i) excludes from the 
definition of “loans and extensions of 
credit” additional funds advanced to a 
borrower by a bank for taxes or 
insurance if the advance is for the 
protection of the bank The additional 
advance would be treated as an 
extension of credit and taken into 
account in calculating the bank’s 
lending limit, however, if the bank 
sought to make another loan to the 
borrower. Commenters are requested to 
address whether payments for purposes 
other than for taxes and insurance 
should be excluded from the definition 
of “loans and extensions of credit” and, 
if so, what standards should apply to 
those advances.

Paragraph (i)(2)(ii) clarifies the types 
of accrued and discounted interest that 
qualify fen an exclusion from the 
definition of “loans and extensions of 
credit,” and incorporates existing OCC 
policy by treating the accrued and 
discounted interest as an extension of 
credit if-the bank seeks to make another 
loan to the borrower.

Paragraph (i)f2)(iii) incorporates a 
longstanding OCC position excluding 
from the definition of “loans and 
extensions of credit” financed sales of a 
bank’s own assets (including Other Real 
Estate Owned) if the financing does not 
put the bank in a worse position than 
when it held the asset.

Paragraph fi)(2)fnr) adopts an OCC 
interpretive position and excludes from 
the definition of "loans and extensions 
of credit” certain loan renewals or 
restructurings if the bank first exercised

best efforts to bring the loan into 
conformity with its tending limit.

Paragraph (i)(2)(v) incorporates the 
treatment of loan participations 
currently set forth in § 32.105 into the 
basic definition of “loans and 
extensions of credit.” Commenters are 
requested to address whether further 
clarifications are needed in that 
paragraph regarding the time period 
within which participations must be 
funded.

Finally, commenters are also asked to 
identify whether there are other 
categories of transactions that should be 
included or specifically excluded from 
the definition of “loans and extensions 
of credit,”
Lending Limits (§32.3)

This proposed section brings together 
all the general and special tending limit 
rules and all the exceptions to the 
lending limits. Paragraph (a) 
incorporates and integrates the 
substance of current § 32.3 (general 
limit) and § 32.4 (additional general 
limit). Paragraph (b) collects into one 
paragraph all the types of loans that are 
subject to special tending limits and 
clarifies that loans secured by various 
types of collateral may qualify for more 
than one exception, i.e., that the 
exceptions may be cumulative. . 
Paragraph (c) collects in one subsection 
all the types of loans that are not subject 
to the lending limits. Throughout this 
section, provisions have been revised to 
delete verbatim repetition of the 
statutory language.

Paragraph (a) introduces the term 
“combined general limit,” which 
consists of the 15 percent general limit 
plus the 19 percent additional general 
limit for loans secured by readily 
marketable collateral. The revised 
paragraph eliminates specific language 
regarding monthly foreign exchange 
valuations. Financial instruments 
denominated in foreign currencies 
should be revalued in accordance with 
the procedures developed by the bank 
consistent with the treatment of other 
readily marketable collateraL

Paragraph (b)(2) clarifies that in order 
to qualify for the special tending limit 
for loans arising from the discount of 
installment consumer paper, a bank 
must substantiate its reliance on the 
maker fen payment with specific 
documentation supporting the bank’s 
independent credit analysis and a 
certification from an authorized official 
of the bank that the bank is relying on 
the maker for repayment.

Paragraph (b)(3){ii) requires an 
inspection and valuation of livestock 
that is “current, taking into account the 
nature and frequency of turnover of the
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livestock” in order to qualify for the 
special lending limit for loans secured 
by documents covering livestock. The 
current rule requires an ‘‘inspection and 
appraisal report” performed at least 
every 12 months or more frequently as 
deemed prudent. This proposed change 
seeks to address the differences among 
livestock businesses and to remove the 
presumption that an inspection and 
appraisal report performed every 12 
months is adequate. Commenters are 
specifically requested to address 
whether the revised language provides 
sufficient guidance regarding the timing 
of appraisals.

Paragraph (b)(5) provides a new 
exception to the lending limits to enable 
a bank to renew a qualifying 
commitment to lend in order to 
complete the financing of a project in 
process. The purpose of the advance 
must be to protect the position of the 
bank, and the amount of the additional 
advance may not exceed the lesser of 
the unfunded portion of the original 
commitment or 5 percent of the bank’s 
capital and surplus. This exception 
addresses situations in which 
developers and builders are unable to 
obtain funding from their original 
lender or substitute lenders to finish 
partially completed projects. By 
allowing a lender to complete binding, 
this exception reduces the likelihood 
that property will become OREO for the 
lending bank.

The OCC requests commenters to 
address, consistent with safety and 
soundness, the merits of this proposed 
exception and address any other 
situations that may warrant 
consideration.

Paragraph (c)(10) incorporates a 
longstanding OCC interpretive position 
regarding lease-note financing also 
known as the ‘‘U.S. Leasing” exception. 
The exception treats loans to leasing 
corporations for the purpose of 
purchasing equipment for lease as loans 
to the underlying lessees in certain 
circumstances.
Calculation of Lending Limits (§32.4)

The proposal changes the way in 
which banks must calculate their 
lending limits. Instead of requiring that 
a bank calculate its capital each time it 
makes a loan, a bank generally will be 
able to use a capital figure that can be 
derived from its quarterly Call Report to 
determine its lending limit. This capital 
figure would be used to determine 
whether a bank’s loans were legal when 
made and to determine whether a bank’s 
existing loans have remained in 
conformity with the lending limit. The 
OCC anticipates that most banks will be 
able to rely exclusively on their Call

Reports to determine their lending limit 
and, therefore, their the lending limit 
will not change between Call Report 
dates.

A bank would, however, be required 
to calculate its limit between these 
quarterly dates if there were a change in 
the bank’s capital category for purposes 
of prompt corrective action, or if a 
“material event” occurred and that 
event caused the bank’s capital to 
decrease or increase by 10 percent or 
more. The proposal envisions that a 
“material event” for this purpose need 
not be a single event occurring on a 
single day, but could include a series of 
related events that, in the aggregate, are 
material to the bank. The OCC believes 
it would be inappropriate for banks 
experiencing capital declines between 
quarterly Call Report dates to look only 
to a change in their prompt corrective 
action capital category as a basis for 
requiring recalculation of their lending 
limits. The OCC also expects banks to 
conscientiously evaluate whether 
capital declines between quarterly Call 
Report dates require recalculation of a 
bank’s lending limit under the “material 
event” trigger.

Commenters are specifically 
requested to address this new 
methodology and, in particular, whether 
a “material event” is a sufficiently 
definite concept to use as part of the 
recalculation standard, or whether a 
single percentage test, such as a 10 
percent increase or decrease in capital, 
would be preferable. Commenters also 
are requested to address how this 
proposed approach would be affected by 
implementation of Statement of 
Financial Accounting Standards No.
115, “Accounting For Certain 
Investments in Debt and Equity 
Securities,” which creates a new 
component of stockholders’ equity 
based on unrealized holding gains or 
losses on securities available for sale.

The proposal also retains for the OCC 
the ability to determine for safety and 
soundness reasons that a bank should 
calculate its lending limit more 
frequently than otherwise provided, for 
example, where a bank regularly lends 
close to its lending limit. In such cases, 
the OCC may give written notice to a 
bank directing the bank to calculate its 
lending limit at a more frequent 
interval. The notice will briefly explain 
why the OCC has determined to require 
the more frequent calculation.
Combination Rules (§ 32.5)

The proposal restructures and 
clarifies aspects of the loan combination 
rules. The revised “direct benefit” test, 
found in paragraph (b), narrows the 
situations where a loan to one person is

attributed to a third person because the 
third person receives the loan proceeds. 
As revised, the test does not attribute a 
loan to a third party when proceeds are 
transferred to the third party to acquire 
property, goods, or services from that 
party in a bona fide arms-length 
transaction. However, borrowed funds 
that are re-loaned to a third party would 
be attributed to the third party under 
this test. Commenters are specifically 
requested to address whether additional 
clarifications of, or limitations on, the 
test are appropriate, including whether 
the test should be eliminated, given the 
scope of the “common enterprise” test, 
discussed below.

The proposal also revises and 
reorganizes the “common enterprise” 
test, found in paragraph (c), to clarify its 
impact. Paragraph (c)(1) incorporates 
the OCC’s current position regarding 
circumstances where loans to several 
borrowers will be combined under the 
“common enterprise” test because they 
depend upon a common source of 
repayment. Paragraph (c)(1) also 
incorporates the OCC’s current position 
regarding the treatment of employer/ 
employee situations for purposes of the 
“common enterprise” test by providing 
that an employer will not be treated as 
a source of repayment because of wages 
or salaries paid to an employee unless 
the employee controls the employer.

Commenters are specifically 
requested to address these proposed 
changes and whether further 
simplification of the combination rules 
is appropriate. In particular, 
commenters are requested to address 
whether they would prefer a simpler 
test, which may contain ambiguities, or 
“bright line” attribution rules that may 
be complex to apply in some situations, 
but which provide more certainty.
Nonconforming Loans (§32.6)

This new section incorporates OCC 
policy that a bank will not be in 
violation of the lending limits when a 
loan that was legal when made becomes 
nonconforming as a result of several 
specifically defined events, provided 
the bank exercises best efforts to bring 
the loan into conformity with the 
lending limit. The events included in 
the regulation are: a decline in the 
bank’s capital, a merger of borrowers, a 
merger of lenders, or a change in the 
lending limit rules.

Commenters are specifically asked to 
address (1) whether the phrase, “best 
efforts,” needs additional clarification, 
and if so, how it might be defined or 
should be documented for the purposes 
of this section and § 32.2(i)(2)(iv) on 
renewals of loans and extensions of 
credit, and (2) whether other events, if
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any, should be added to the list of 
circumstances that may cause a loan to 
become nonconforming.

The regulation also notes that where 
an existing loan becomes 
nonconforming because of a decline in 
the value of collateral securing the loan, 
a bank will be given five business days, 
as is currently the case, to bring the loan 
into conformance with the bank's 
lending limit.

Commenters are specifically asked to 
address whether this dual approach is 
reasonable. Commenters are also asked 
to discuss the effect of the new quarterly 
calculation of capital on conformity of 
existing loans with the lending limit.

The OCC also welcomes comments on 
any aspect of the proposed regulation, 
and in particular, those issues 
specifically noted in this preamble, and 
those that could have an impact on 
credit availability.
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Regulatory Flexibility Act
It is hereby certified that this 

regulation will not have a significant ‘ 
economic impact on a substantial 
number of small entities. Accordingly, a 
regulatory flexibility analysis is not 
required. This regulation will reduce the 
regulatory burden on national banks, 
regardless of size, by simplifying and 
clarifying existing, regulatory 
requirements.
Executive Order 12866

It has been determined that this 
document is not a significant regulatory 
action. The impact of this: proposed rule 
is expected to be slight and will benefit 
banks by simplifying and clarifying 
existing regulatory requirements.
List of Subjects in 12 CFRPart 32

National banks» Repeating and 
recordkeeping requirements.
Authority and Issuance

For the reasons set out in the 
preamble, part 32 of chapter I of title 12 
of the Code of Federal Regulations is 
proposed to be revised to read as 
follows:

PART 32—LENDING LIMITS
Sec.
32.1 Authority, purpose and scope.
32.2 Definitions.
32.3 Lending limits.
32.4 Calculation of tending limits.
32.5 Combination rules.
32.6 Nonconforming loans.

Authority: 12 U.S.C. 1 etseq., 84, and 93a.

1994 / Proposed Rules 6597

§ 32.1 Authority, purpose and scope.
(a) Authority. This part is issued 

pursuant to 12 U.S.C. 1 et seq.% 12 U.S.C. 
84, and 12 U.S.C. 93a.

(b) Purpose. The purpose of this part 
is to protect the safety and soundness of 
national banks by preventing excessive 
loans to one person, or to related 
persons that are financially dependent, 
and to promote diversification of loans 
and equitable access to banking 
services.

(c) Scope. (1) This part applies to all 
loans and extensions of credit made by 
national banks and their domestic 
operating subsidiaries. This part does 
not apply to loans made by a national 
bank and its domestic operating 
subsidiaries to the bank’s “affiliates,” as 
that term is defined in 12 U.S.C. 
371c(b)(l), or to the bank’s operating 
subsidiaries, or to Edge Act or 
Agreement Corporation subsidiaries.

(2) The lending limits in this part are 
separate and independent from the 
investment limits prescribed by 12 
U.S.C. 24(7), and a national bank may 
make loans or extensions of credit to 
one borrower up to the full amount 
permitted by this part and also hold 
eligible investment securities of the 
same obligor up to the full amount 
permitted undeT 12 U.S C. 24(7) and 12 
CFR part 1.

(3) Extensions of credit to executive 
officers, directors and principal 
shareholders of national banks, and 
their related interests are subject to 
limits prescribed by 12 U.S.C. 375a and 
375b in addition to the lending limits 
established by 12 U.S.C. 84 and this 
part.
$ 32.2 Definitions.

(a) Borrower means a person who is 
named as a borrower or debtor in a loan 
or extension of credit, or any other 
person, including a drawer, endorser, or 
guarantor, who is deemed to be a 
borrower under the "direct benefit” or 
the “common enterprise” tests set forth 
in §32.5.

(b) Capital and surplus means—
(1) A bank’s Tier 1 and Tier 2 capital 

as defined in the OCC*s Minimum 
Capital Ratios in  part 3 of this chapter; 
plus

(2) The balance of a bank's allowance 
for loan and lease losses not included in 
the bank’s Tier 1 and Tier 2 capital* for 
purposes of the calculation of risk-based 
capital under part 3 of this chapter.

(c) Consumer means the user of any 
products, commodities, goods, or 
services, whether leased or purchased, 
but does not include any person who 
purchases products or commodities for 
resale or fabrication into goods for sale.
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(d) Consumer paper means paper 
relating to automobiles, mobile homes, 
residences, office equipment, household 
items, tuition fees, insurance premium 
fees, and similar consumer items. 
Consumer paper also includes paper 
covering the lease (where the bank is 
not the owner or lessor) or purchase of 
equipment for use in manufacturing, 
farming, construction, or excavation.

(e) Contractual commitment to 
advance funds. (1) The term includes a 
bank’s obligation to—

(1) Make payment (directly or 
indirectly) to a third person contingent 
upon default by a customer of the bank 
in performing an obligation and to make 
such payment in keeping with the 
agreed upon terms of the customer’s 
contract with the third person, or to 
make payments upon some other stated 
condition;

(ii) Guarantee or act as surety for the 
benefit of a person;

(iii) Advance funds under a qualifying 
commitment to lend, as defined in 
paragraph (k) of this section; and

(iv) Advance funds under a standby 
letter of credit as defined in § 32.2(o), 
put, or other similar arrangement.

(2) The term does not include 
commercial letters of credit and similar 
instruments where the issuing bank 
expects the beneficiary to draw on the 
issuer, that do not guarantee payment, 
and that do not provide for payment in 
the event of a default by a third party.

(f) Control is presumed to exist when 
a person directly or indirectly, or acting 
through or together with one or more 
persons—

(1) Owns, controls, or has the power 
to vote 25 percent or more of any class 
of voting securities of another person;

(2) Controls, in any manner, the 
election of a majority of the directors, 
trustees, or other persons exercising 
similar functions of another person; or

(3) Has the power to exercise a 
controlling influence over the 
management or policies of another 
person.

(g) Current market value means the 
bid or closing price listed for an item in 
a regularly published listing or an 
electronic reporting service.

(h) Financial instrument means 
stocks, notes, bonds, and debentures 
traded on a national securities 
exchange, OTC margin stocks as defined 
in Regulation U, 12 CFR part 221, 
commercial paper, negotiable 
certificates of deposit, bankers’ 
acceptances, and shares in money 
market and mutual funds of the type 
that issue shares in which banks may 
perfect a security interest. Financial 
instruments may be denominated in 
foreign currencies that are freely

convertible to U.S. dollars. The term 
“financial instrument” does not include 
mortgages.

(i) Loans and extensions of credit 
means a bank’s direct or indirect 
advance of funds to a borrower based on 
an obligation of that borrower to repay 
the funds or repayable from specific 
property pledged by or on behalf of the 
borrower.

(1) Loans or extensions of credit for 
purposes of 12 U.S.C. 84 and this part 
include—

(1) A contractual commitment to 
advance funds, as defined in paragraph
(e) of this section;

(ii) A maker or endorser’s obligation 
arising from a bank’s discount of 
commercial paper;

(iii) A bank’s purchase of securities 
subject to an agreement that the seller 
will repurchase the securities at the end 
of a stated period, but not including a 
bank’s purchase of Type I securities, as 
defined in § 1.3(c) of this chapter, 
subject to a repurchase agreement, 
where the purchasing hank has assured 
control over or has established its rights 
to the Type I securities as collateral;

(iv) A bank’s purchase of third-party 
paper subject to an agreement that the 
seller will repurchase the paper upon 
default or at the end of a stated period. 
The amount of the bank’s loan is the 
total unpaid balance of the paper owned 
by the bank less any applicable dealer 
reserves retained by the bank and held 
by the bank as collateral security. Where 
the seller’s obligation to repurchase is 
limited, the bank’s loan is measured by 
the total amount of the paper the seller 
may ultimately be obligated to 
repurchase. A bank’s purchase of third 
party paper without direct or indirect 
recourse to the seller is not a loan or 
extension of credit to the seller;

(v) An overdraft, whether or not 
prearranged, but not an intra-day or 
daylight overdraft;

(vi) Amounts paid against uncollected 
funds, except as required by 12 CFR part 
229;

(vii) The sale of Federal funds with a 
maturity of more than one business day, 
but not Federal funds with a maturity of 
one day or less or Federal funds sold 
under a continuing contract; and

(viii) Loans or extensions of credit 
that have been charged off on the books 
of the bank in whole or in part, unless 
the loan or extension of credit—

(A) Has become unenforceable by 
reason of discharge in bankruptcy; or

(B) Is no longer legally enforceable 
because of expiration of the statute of . 
limitations or a judicial decision.

(2) The following items do not 
constitute loans or extensions of credit

for purposes of 12 U.S.C. 84 and this 
part—

(i) Additional funds advanced to a 
borrower by a bank for taxes or for 
insurance if the advance is for the 
protection of the bank, and provided 
that such amounts must be treated as an 
extension of credit if a new loan or 
extension of credit is made to the 
borrower;

(ii) Accrued and discounted interest 
op an existing loan or extension of 
credit, including interest that has been 
capitalized from prior notes and interest 
that has been advanced under terms and 
conditions of a loan agreement, and 
provided that such amounts must be 
treated as an extension of credit if a new 
loan or extension of credit is made to 
the borrower;

(iii) Financed sales of a bank’s, own 
assets, including Other Real Estate 
Owned, if the financing does not put the 
bank in a worse position than when the 
bank held title to the assets;

(iv) A renewal or restructuring of a 
loan as a new “loan or extension of 
credit,” following the exercise by a bank 
of best efforts, consistent with safe and 
sound banking practices, to bring the 
loan into conformance with the lending 
limit, unless new funds are advanced by 
the bank to the borrower (except as 
permitted by § 32.3(b)(5)), or a new 
borrower is substituted for the original 
borrower, or unless the OCC determines 
that a renewal or restructuring was 
undertaken as a means to evade the 
bank’s lending limit; and

(v) That portion of a loan or extension 
of credit sold as a participation by a 
bank on a nonrecourse basis, provided 
that the participation results in a pro 
rata sharing of credit risk proportionate 
to the respective interests of the 
originating and participating lenders. 
Where a participation agreement 
provides that repayment must be 
applied first to the portions sold, a pro 
rata sharing will be deemed to exist only 
if the agreement also provides that, in 
the event of a default or comparable 
event defined in the agreement, 
participants must share in all 
subsequent repayments and collections 
in proportion to their percentage 
participation at the time of the 
occurrence of the event. Where an 
originating bank funds the entire loan,
it must receive funding from the 
participants on the same day or the 
portions funded will be treated as loans 
by the originating bank to the borrower.

(j) Person means an individual; sole 
proprietorship; partnership; joint 
venture; association; trust; estate; 
business trust; corporation; not-for- 
profit corporation; sovereign 
government or agency, instrumentality,
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or political subdivision, thereof; or any 
similar entity or organization.

(k) Qualifying commitment to lend 
means a legally binding written 
commitment to lend that, when 
combined with all other outstanding 
loans and qualifying commitments to a 
borrower, was within the bank’s lending 
limit when entered into, and has not 
been disqualified.

(l) In determining whether a 
commitment is within the bank’s 
lending limit when made, the bank may 
deduct from the amount of the 
commitment the amount of any legally 
binding loan participation commitments 
that are issued concurrent with the 
bank’s commitment and that would be 
excluded from the definition of “loan or 
extension of credit’’ under
§ 32.2(i)(2)(v).

(2) If the bank subsequently chooses 
to make an additional loan and that 
subsequent loan, together with all 
outstanding loans and qualifying 
commitments to a borrower, exceeds the 
bank’s applicable lending limit at that 
time, the bank’s qualifying 
commitments to die borrower that 
exceed the bank’s lending limit at that 
time are deemed to be permanently 
disqualified, beginning with the most 
recent qualifying commitment and 
proceeding in reverse chronological 
order. When a commitment is 
disqualified, the entire commitment is 
disqualified and the disqualified 
commitment is no longer considered a 
“loan or extension of credit.” Advances 
of funds under a disqualified or non
qualifying commitment may only be 
made to the extent that the advance, 
together with all other outstanding loans 
to the borrower, do not exceed the 
bank’s lending limit at the time of the 
advance, calculated pursuant to § 32.4.

(l) Readily marketable collateral 
means financial instruments and bullion 
that are salable under ordinary market 
conditions with reasonable promptness 
at a fair market value determined by 
quotations based upon actual 
transactions on an auction or similarly 
available daily bid and ask price market.

(m) Readily marketable staple means 
an article of commerce, agriculture, or 
industry, such as wheat and other 
grains, cotton, wool, and basic metals 
such as tin, copper and lead, in the form 
of standardized interchangeable units, 
that is easy to sell in a market with 
sufficiently frequent price quotations.

(1) An article comes within this 
definition if—

(i) The exact price is easy to 
determine; and

(ii) The staple itself is easy to sell at 
any time at a price that would not be

considerably less than the amount at 
which it is valued as collateral.

(2) Whether an article qualifies as a 
readily marketable staple is determined 
on the basis of the conditions existing 
at the time the loan or extension of 
credit that is secured by the staples is 
made.

(n) Sale of Federal funds means any 
transaction between depository 
institutions involving the transfer of 
immediately available funds resulting 
from credits to deposit balances at 
Federal Reserve Banks, or from credits 
to new or existing deposit balances due 
from a correspondent depository 
institution.

Co) Standby letter of credit means any 
letter of Credit, or similar arrangement, 
that represents an obligation to the 
beneficiary on the part of the issuer:

(1) To repay money borrowed by or 
advanced to or for the account of the 
account party;

(2) To make payment on account of 
any indebtedness undertaken by the 
account party; or

(3) To make payment on account of 
any default by the account party in the 
performance of an obligation.
§32.3 Lending limits.

(a) Combined general limit. A national 
bank’s total outstanding loans and 
extensions of credit to one borrower 
may not exceed 15 percent of the bank’s 
capital and surplus, plus an additional 
10 percent of the bank’s capital and 
surplus, if the amount that exceeds the 
bank’s 15 percent general limit is fully 
secured by readily marketable collateral, 
as defined in § 32.2(1). To qualify for the 
additional 10 percent limit, the bank 
must perfect a security interest in the 
collateral under applicable law and the 
collateral must have a current market 
value at all times of at least 100 percent 
of the amount of the loan or extension 
of credit that exceeds the bank’s 15 
percent general limit.

(b) Loans subject to special lending 
limits. The following loans or 
extensions of credit are subject to the 
lending limits set forth below. When 
loans and extensions of credit qualify 
for more than one special lending limit, 
the special limits are cumulative.

(1) Loans secured by bills of lading or 
warehouse receipts covering readily 
marketable staples, (i) A national bank’s 
loans or extensions of credit to one 
borrower secured by bills of lading, 
warehouse receipts, or similar 
documents transferring or securing title 
to readily marketable staples, as defined 
in § 32.2(m), may not exceed 35 percent 
of the bank’s capital and surplus in 
addition to the amount allowed under 
the bank’s combined general limit. The

market value of the staples securing the 
loan must at all times equal at least 115 
percent of the amount of the 
outstanding loan that exceeds the bank’s 
combined general limit.

(ii) Staples that qualify for this special 
limit must be nonperishable, may be 
refrigerated or frozen, and must be fully 
covered by insurance if such insurance 
is customary. Whether a staple is non- 
perishable must be determined on a 
case-by-case basis because of differences 
in handling and storing commodities.

(iii) This special limit applies to a 
loan or extension of credit arising from 
a single transaction or secured by the 
same staples, provided that the duration 
of the loan or extension of credit is:

(A) Not more than 10 months if 
secured by nonperishable staples; or

(B) Not more than six montns if 
secured by refrigerated or frozen staples.

(iv) The holder of the warehouse 
receipts, order bills of lading, 
documents qualifying as documents of 
title under the Uniform Commercial 
Code, or other similar documents, must 
have control and be able to obtain 
immediate possession of the staple so 
that the bank is able to sell the 
underlying staples and promptly 
transfer title and possession to a 
purchaser if default should occur on a 
loan secured by such documents. The 
existence of a brief notice period, or 
similar procedural requirements under 
applicable law, for the disposal of the 
collateral will not affect the eligibility of 
the instruments for this special limit.

(A) Field warehouse receipts are an 
acceptable form of collateral when 
issued by a duly bonded and licensed 
grain elevator or warehouse having 
exclusive possession and control of the 
staples even though the grain elevator or 
warehouse is maintained on the 
premises of the owner of the staples.

(B) Warehouse receipts issued by the 
borrower-owner that is a grain elevator 
or warehouse company, duly-bonded 
and licensed and regularly inspected by 
state or Federal authorities, may be 
considered eligible collateral under this 
provision only when the receipts are 
registered with an independent registrar 
whose consent is required before the 
staples may be withdrawn from the 
warehouse.

(2) Discount of installment consumer 
paper, (i) A national bank’s loans and 
extensions of credit to one borrower that 
arise from the discount of negotiable or 
nonnegotiable installment consumer 
paper, as defined at § 32.2(d), that 
carries a full recourse endorsement or. 
unconditional guarantee by the person 
selling the paper, may not exceed 10 
percent of the bank’s capital and surplus 
in addition to the amount allowed
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under the bank’s combined general 
limit. An unconditional guarantee may 
be in the form of a repurchase 
agreement or separate guarantee 
agreement. A condition reasonably 
within the power of the bank to 
perform, such as the repossession of 
collateral, will not make conditional an 
otherwise unconditional guarantee.

(ii) Where the seller of the paper 
offers only partial recourse to the bank, 
the lending limits of this section apply 
to the obligation of the seller to the 
bank, which is measured by the total 
amount of paper the seller may be 
obligated to repurchase or has 
guaranteed.

(iii) Where the bank is relying 
primarily upon the maker of the paper 
for payment of the loans or extensions 
of credit and not upon any full or partial 
recourse endorsement or guarantee by 
the seller of the paper, the lending 
limits of this section apply only to the 
maker. The bank must substantiate its 
reliance on the maker "with—

(A) Records supporting the bank’s 
independent credit analysis of the 
maker’s ability to repay the loan or 
extension of credit, maintained by the 
bank or by a third party that is 
contractually obligated to make those 
records available for examination 
purposes; and

(B) A written certification by an 
officer of the bank authorized by the 
bank’s board of directors or any 
designee of that officer, that the bank is 
relying primarily upon the maker to 
repay the loan or extension of credit.

(iv) Where paper is purchased in 
substantial quantities, the records, 
evaluation, and certification must be in 
a form appropriate for the class and 
quantity of paper involved. The bank 
may use sampling techniques, or other 
appropriate methods, to independently 
verify the reliability of the credit 
information supplied by the seller.

(3) Loans secured by documents 
covering livestock, (i) A national bank’s 
loans or extensions of credit to one 
borrower secured by shipping 
documents or instruments that transfer 
or secure title to or give a first lien on 
livestock may not exceed 10 percent of 
the bank’s capital and surplus in 
addition to the amount allowed under 
the bank’s combined general limit. The 
market value of the livestock securing 
the loan must at all times equal at least 
115 percent of the amount of the 
outstanding loan that exceeds the bank’s 
combined general limit For purposes of 
this paragraph, the term “livestock” 
includes dairy and beef cattle, hogs, 
sheep, goats, horses, mules, poultry and 
fish, whether or not held for resale.

(ii) The bank must maintain in its files 
an inspection and valuation for the 
livestock pledged that is reasonably 
current, taking into account the nature 
and frequency of turnover of the 
livestock to which the documents relate.

(iii) Under the laws of certain states, 
persons furnishing pasturage under a 
grazing contract may have a lien on the 
livestock for the amount due for 
pasturage. If a lien that is based on 
pasturage furnished by the lienor prior 
to the bank’s loan or extension of credit 
is assigned to the bank by a recordable 
instrument and protected against being 
defeated by some other lien or claim, by 
payment to a person other than the 
bank, or otherwise, it will qualify under 
this exception provided the amount of 
the perfected lien is at least equal to the 
amount of the loan and the value of the 
livestock is at no time less than 115 
percent of the portion of the loan or 
extension of credit that exceeds the 
bank’s combined general limit. When 
the amount due under the grazing 
contract is dependent upon future 
performance, the resulting lien does not 
meet the requirements of the exception.

(4) Loans secured by dairy cattle. A 
national bank’s loans and extensions of 
credit to one borrower that arise from 
the discount by dealers in dairy cattle of 
paper given in payment for the cattle 
may not exceed 10 percent of the bank’s 
capital and surplus in addition to the 
amount allowed under the bank’s 
combined general limit. To qualify, the 
paper—

(i) Must carry the full recourse 
endorsement or unconditional guarantee 
of the seller, and

(ii) Must be secured by the cattle 
being sold, pursuant to liens that allow 
the bank to maintain a perfected 
security interest in the cattle under 
applicable law.

(5) Additional advances to complete 
project financing pursuant to renewal of 
a qualifying commitment to lend. A 
national bank may renew a qualifying 
commitment to lend, as defined by
§ 32.2(k), and complete funding under 
that commitment if all of the following 
criteria are met—

(i) The advance is made to protect the 
position of the bank;

(ii) The advance will enable the 
borrower to coniplete the project for 
which the qualifying commitment to 
lend was made; and

(iii) The amount of the additional 
advance does not exceed the lesser of 
the unfunded portion of the bank’s 
qualifying commitment to lend, or 5 
percent of the bank’s capital and 
surplus.

(6) Agricultural or oil and gas loans—
(i) Definitions. For purposes of this 
section—

(A) Agricultural loans include loans 
or extensions of credit secured by 
farmland, loans to finance agricultural 
production and other loans to farmers 
reported in the bank’s Report of 
Condition and Income (Call Report). 
Examples of these types of loans are 
loans for growing and storing of crops, 
breeding and marketing of livestock, 
financing fisheries, purchasing of farm 
machinery and equipment, maintaining 
and operating farms, and purchasing 
discounted notes of farmers.

(B) Oil and gas loans include loans or 
extensions of credit to oil companies, 
petroleum refiners, and companies 
primarily engaged in the oil- and gas- 
related business, such as operating oil 
and gas field properties, contract 
drilling, performing exploration services 
on a contract basis, performing oil and 
gas field services, manufacturing or 
leasing of oil field machinery and 
equipment, transporting petroleum by 
pipeline, transmitting or distributing 
natural gas, and investing in oil and gas 
royalties or leases.

(C) Special category loan charge-offs 
means agricultural or oil and gas loans 
charged-off during the period from 
January 1,1986 through December 31, 
1989, that have been reported in a 
special memorandum item in the bank’s 
Call Report in accordance with the 
OCC’s capital forbearance policy.

(ii) Substitute lending limit. A 
national bank that had special category 
loan charge-offs resulting in a reduction 
in its capital and surplus since 
December 31,1985, may substitute a 
lending limit calculated under this 
section for the bank’s 15 percent general 
limit, up to a maximum amount of 20 
percent of the bank’s capital and 
surplus, until January 1,1995.

(iii) Calculation of lending limit. The 
substitute lending limit in paragraph
(b)(6)(ii) of this section is the lesser of 
the following amounts:

(A) .15 percent of the bank’s capital 
and surplus on December 31,1985; or

(B) 15 percent of the total of—
(1) The difference between the sum of 

special category loan charge-offs and the 
sum of recoveries on those charge-offs; 
plus

(2) Capital and surplus; or
(C) 20 percent of capital and surplus.
(iv) Expiration. Paragraph (b)(6) of 

this section expires on January 1,1995.
(c) Loans not subject to the lending 

limits. The following loans or 
extensions of credit are not subject to 
the lending limits of 12 U.S.C. 84 or this 
part.
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(1) Loans arising from the discount of 
commercial or business paper, (i) Loans 
or extensions of credit arising from the 
discount of negotiable commercial o rJ 
business paper that evidences an 
obligation to the person negotiating the 
paper. The paper—

(A) Must be given in payment of the 
purchase price of commodities 
purchased for resale, fabrication of a 
product, or any other business purpose 
that may reasonably be expected to 
provide funds for payment of the paper; 
and %

(B) Must bear the full recourse 
endorsement of the owner of the paper, 
except that paper discounted in 
connection with export transactions, 
that is transferred without recourse, or 
with limited recourse, must be 
supported by an assignment of 
appropriate insurance covering the 
political, credit, and transfer risks 
applicable to the paper, such as 
insurance provided by the Export- 
Import Bank, or the Foreign Credit 
Insurance Association.

(ii) A failure to pay principal or 
interest on commercial or business 
paper when due does not result in a 
loan or extension of credit to the maker 
or endorser of the paper; however, the 
amount of such paper thereafter must be 
counted in determining whether 
additional loans or extensions of credit 
to the same borrower may be made 
within the limits of 12 U.S.C. 84 and 
this part.

(2j Bankers’ acceptances. Abank’s 
acceptance of drafts eligible for 
rediscount under 12 U.S.C. 372 and 373, 
or a bank’s purchase of acceptances 
created by other banks that are eligible 
for rediscount under those sections; but 
not including—

(i) A bank’s acceptance of drafts 
ineligible for rediscount (which 
constitutes a loan by the bank to the 
customer for whom the acceptance was 
made, in the amount of the draft);

(ii) A bank’s purchase of ineligible 
acceptances created by other banks 
(which constitutes a loan from the 
purchasing bank to the accepting bank, 
in the amount of the purchase price); 
and

(iii) A bank’s purchase of its own 
acceptances (which constitutes a loan to 
the bank’s customer for whom the 
acceptance was made, in the amount of 
the purchase price).

(3J Loans secured by U.S. obligations. 
Loans or extensions of credit, or 
portions thereof, to the extent fully 
secured by the current market value of 
bonds, notes, certificates of 
indebtedness, or Treasury bills of the 
United States or by similar obligations 
fully guaranteed as to principal and

interest by the United States, where a 
security interest in the collateral has 
been perfected under applicable state 
law.

(4) Loans to or guaranteed by a 
Federal agency.

(i) Loans or extensions of credit to any 
department, agency, bureau, board, 
commission, or establishment of the 
United States or any corporation wholly 
owned directly or indirectly by the 
United States.

(ii) Loans or extensions of credit, 
including portions thereof, to the extent 
secured by unconditional takeout 
commitments or guarantees of any of the 
foregoing governmental entities. The 
commitment or guarantee—

(A) Must be payable in cash or its 
equivalent within 60 days after demand 
for payment is made;

(B) Is considered unconditional if the 
protection afforded the bank is not 
substantially diminished or impaired if 
loss should result from factors beyond 
the bank’s control. Protection against 
loss is not materially diminished or 
impaired by procedural requirements, 
such as an agreement to take over only 
in the event of default, including default 
over a specific period of time, a 
requirement that notification of default 
be given within a specific period after 
its occurrence, or a requirement of good 
faith on the part of the bank.

(5) Loans to or guaranteed by general 
obligations of a State or political 
subdivision. Loans or extensions of 
credit to a State or political subdivision 
that constitutes a general obligation of 
the State or political Subdivision, as 
defined in § 1.3(g) of this chapter, and 
for which the lending bank has obtained 
the opinion of counsel that the loan or 
extension of credit is a valid and 
enforceable general obligation of the 
borrower, and loans or extensions of 
credit, including portions thereof, to the 
extent guaranteed or secured by a 
general obligation of a State or political 
subdivision and for which the lending 
bank has obtained the opinion of 
counsel that the guarantee or collateral 
is a valid and enforceable general 
obligation of that public body.

(6) Loans secured by segregated 
deposit accounts. Loans or extensions of 
credit, including portions thereof, to the 
extent secured by a segregated deposit 
account in the lending bank, provided a 
security interest in the deposit has been 
perfected under applicable law.

(i) Where the deposit is eligible for 
withdrawal before the secured loan 
matures, the bank must establish 
internal procedures to prevent release of 
the security without the bank’s prior 
consent.

(ii) A deposit that is denominated and 
payable in a currency other than that of 
the loan or extension of credit that it 
secures may be eligible for this 
exception if the currency is freely 
convertible to U.S. dollars.

(iii) This exception applies to only 
that portion of the loan or extension of 
credit that is covered by the U.S. dollar 
value of the deposit.

(iv) The lending bank must establish 
procedures to revalue foreign currency 
deposits to ensure that the loan or 
extension of credit remains fully 
secured at all times.

(7) Loans to financial institutions with 
the approval of the Comptroller. Loans 
or extensions of credit to any financial 
institution or to any receiver, 
conservator, superintendent of banks, or 
other agent in charge of the business 
and property of a financial institution 
when an emergency situation exists and 
a national bank is asked to provide 
assistance to another financial 
institution, and the loan is approved by 
the Comptroller. For purposes of this 
paragraph, financial institution means a 
commercial bank, savings bank, trust 
company, savings association, or credit 
union.

(8) Loans to the Student Loan 
Marketing Association. Loans or 
extensions of credit to the Student Loan 
Marketing Association.

(9) Loans to industrial development 
authorities. A loan or extension of credit 
to an industrial development authority 
or similar public entity created to 
construct and lease a plant facility, 
including a health care facility, to an 
industrial occupant will be deemed a 
loan to the lessee, provided that—

(i) The bank evaluates the 
creditworthiness of the industrial 
occupant before the loan is extended to 
the authority;

(ii) The authority’s liability on the 
loan is limited solely to whatever 
interest it has in the particular facility;

(iii) The authority’s interest is 
assigned to the bank as security for the 
loan or the industrial occupant issues a 
promissory note to the bank that 
provides a higher order of security than 
the assignment of a lease; and

(iv) The industrial occupant’s lease 
rentals are assigned and paid directly to 
the bank.

(10) Loans to leasing corporations. A 
loan or extension of credit to a leasing 
corporation for the purpose of 
purchasing equipment for lease will be 
deemed a loan to the lessee, provided 
that—

(i) The bank evaluates the 
creditworthiness of the lessee before the 
loan is extended to the leasing 
corporation;
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(ii) The loan is without recourse to the 
leasingcorporation;

(iii) The Dank is given a security 
interest in the equipment and in the 
event of default, may proceed directly 
against the equipment and the lessee for 
any deficiency resulting from the sale of 
the equipment;

(iv) The leasing corporation assigns 
all of its rights under the lease to the 
bank;

ivj The lessee’s lease payments are 
assigned and paid directly to the bank; 
and

(vi) The lease payments assigned to 
the bank are sufficient to satisfy the loan 
to the leasing corporation with no 
allowance for salvage value or rents that 
could accrue through renewal or 
extension of the lease.
§ 32.4 Calculation of lending lim its.

(a) Calculation date. For purposes of 
determining compliance with 12 U.S.G. 
84 and this part, a bank’s lending limit 
shall be calculated as of the most recent 
of the following dates—

(1) When the bank’s Consolidated 
Report of Condition and Income is 
required to be filed with the OCC;

(2) When there is a change in the 
bank’s capital category for purposes of 
12 U.S.C. 1831o and part 6 of this 
chapter; or

(3) When a material event (including 
a series of related events that are 
material in the aggregate) occurs that 
reduces or increases the bank’s capital 
and surplus calculated under 
paragraphs (a)(1) or (a)(2) of this section 
by 10 percent or more.

(b) Authority of OCC to require more 
frequent calculations. If the OCC 
determines for safety and soundness 
reasons that a bank should calculate its 
lending limit more frequently than 
required by paragraph (a) of this section, 
the OCC may provide written notice to 
the bank directing the bank to calculate 
its lending limit at a more frequent 
interval, and the bank shall thereafter 
calculate its lending limit at that 
interval.
§32J> Combination rules.

(a) General rule. Loans or extensions 
of credit to one borrower will be 
attributed to another person and each 
person will be deemed a borrower—

(1) When proceeds of a loan or 
extension of credit are to be used for the 
direct benefit of the other person, to the 
extent of the proceeds so used; or

(2) When a common enterprise is 
deemed to exist between the persons.

(b) Direct benefit. The proceeds of a 
loan or extension of credit to a borrower 
will be deemed to be used for the direct 
benefit of another person and will be 
attributed to the other person—

(1) When the proceeds, or assets 
purchased with the proceeds, are 
transferred to another person, other than 
in a bona fide arm’s length transaction 
where the proceeds are used to acquire 
property, goods, or services; or

(2) Wnen the OCC determines, based 
upon an evaluation of the facts and 
circumstances, that a party has directly 
benefited from a loan or extension of 
credit from the bank through the use of 
a nominee borrower.

(c) Common enterprise. A common 
enterprise will be deemed to exist and 
loans to separate borrowers will be 
aggregated:

(1) When the expected source of 
repayment for each loan or extension of 
credit is the same for each borrower and 
neither borrower has another source of 
income from which the loan (together 
with the borrower’s other obligations) 
may be fully repaid. An employer will 
not be treated as a source of repayment 
under this paragraph because of wages 
and salaries paid to an employee, unless 
the standards of paragraph (c)(2) of this 
section are met;

(2) When loans or extensions of credit 
are made—

(i) To borrowers who are related 
directly or indirectly through common 
control as defined in § 32.2(f), including 
where one borrower is directly or 
indirectly controlled by another 
borrower; and

(ii) Substantial financial 
interdependence exists among 
borrowers. Substantial financial 
interdependence is deemed to exist 
when 50 percent or more of one 
borrower’s gross receipts or gross 
expenditures (on an annual basis) are 
derived from transactions with the other 
borrower. Gross receipts and 
expenditures include gross revenues/ 
expenses, intercompany loans, 
dividends, capital contributions, and 
similar receipts or payments;

(3) When separate persons borrow 
from a bank to acquire a business 
enterprise of which those borrowers will 
own more than 50 percent of the voting 
securities, in which case a common 
enterprise is deemed to exist between 
the borrowers; or

(4) When the OCC determines, based 
upon an evaluation of the facts and 
circumstances of particular transactions, 
that a common enterprise exists.

(d) Special rule for loans to a 
corporate group. (1) Loans or extensions 
of credit by a bank to a corporate group 
may not exceed 50 percent of the bank’s 
capital and surplus. This limitation 
applies only to loans subject to the 
combined general limit. A corporate 
group includes a person and all of its 
subsidiaries. For purposes of this

paragraph, a corporation is a subsidiary 
of any person that owns or beneficially 
owns directly or indirectly more than 50 
percent of the voting stock of the 
corporation.

(2) Loans or extensions of credit to a 
person and its subsidiary, or to 
subsidiaries of a person, are not 
combined unless either the direct 
benefit or the common enterprise tèst is 
met.

(e) Special rules for loans to 
partnerships, joint ventures, and 
associations. (1) Loans or extensions of 
credit to a partnership, joint venture, or 
association are deemed to be loans or 
extensions of credit to each member of 
the partnership, joint venture, or 
association. This rule does not apply to 
limited partners in limited partnerships 
or to members of joint ventures or 
associations if the partners or members, 
by the terms of the partnership or 
membership agreement, are not to be 
held generally liable for the debts or 
actions of the partnership, joint venture, 
or association, and those provisions are 
valid under applicable law.

(2) Loans or extensions of credit to 
members of a partnership, joint venture, 
or association are not attributed to the 
partnership, joint venture, or association 
unless either the direct benefit or the 
common enterprise tests are met. Both 
the direct benefit and common 
enterprise tests are met between a 
member of a partnership, joint venture 
or association and such partnership, 
joint venture or association, when loans 
or extensions of credit are made to the 
member to purchase an interest in the 
partnership, joint venture or association.

(3) Loans or extensions of credit to 
members of a partnership, joint venture, 
or association are not attributed to other 
members of the partnership, joint 
venture, or association unless either the 
direct benefit or common enterprise test 
is met.

(f) loans to foreign governments, their 
agencies, and instrumentalities—(1) 
Aggregation. Loans and extensions of 
credit to foreign governments, their 
agencies, and instrumentalities will be 
aggregated with one another only if the 
loans or extensions of credit fail to meet 
either the means test or the purpose test 
at the time the loan or extension of 
credit is made.

(i) The means test is satisfied if the 
borrower has resources or revenue of its 
own sufficient to service its debt 
obligations. If the government’s support 
(excluding guarantees by a central 
government of the borrower’s debt), 
exceeds the borrower’s annual revenues 
from other sources, it will be presumed 
that the means test has not been 
satisfied.
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(ii) The purpose test is satisfied if tire 
purpose of the loan or extension of 
credit is consistent with the purposes of 
the borrower's general business.

(2) Documentation. In order to show 
that the means and purpose tests have 
been satisfied, a bank must, at a 
minimum, retain in its files the 
following items:

(i) A statement (accompanied by 
supporting documentation) describing 
the legal status and the degree of 
financial and operational autonomy of 
the borrowing entity;

(ii) Financial statements for die 
Borrowing entity for a minimum of three 
years prior to the date the loan or 
extension of credit was made or for each 
year that the borrowing entity has been 
in existence, if less than three;

(iii) Financial statements for each year 
the loan or extension of credit is 
outstanding;

(iv) The bank’s assessment of the 
borrower’s means of servicing the loan 
or extension of credit, including specific 
reasons in support of that assessment. 
The assessment shall include an 
analysis of the borrower’s financial 
history, its present and projected 
economic and financial performance, 
and the significance of any financial 
support provided to the borrower by 
third parties, including the borrower’s 
central government; and

(v) A loan agreement or other written 
statement from the borrower which 
clearly describes the purpose of the loan 
or extension of credit. The written 
representation will ordinarily constitute 
sufficient evidence that the purpose test 
has been satisfied. However, when, at 
the time the funds are disbursed, the 
bank knows or has reason to know of 
other information suggesting that the 
borrower will use the proceeds in a 
manner inconsistent with the written 
representation, it may not, without 
further inquiry, accept the 
representation.

(3) Restructured loans—(if Non- 
combination rule. Notwithstanding 
paragraphs (a) through (e) of this 
section, when previously outstanding 
loans and other extensions of credit to 
a foreign government, its agencies, and 
instrumentalities (i.e., public-sector 
obligors) that qualified for a separate 
lending limit under paragraph (f)(1) of 
this section are consolidated under a 
central obligor in a qualifying, 
restructuring, such loans will not be 
aggregated and attributed to the central 
obligor, notwithstanding any 
substitution in named obligors, solely 
because of the restructuring. Such loans 
(other than loans originally attributed to 
the central obligor in their own right) 
will not be considered obligations of the

central obligor and will continue to be 
attributed to the original public-sector 
obligor for purposes of the lending limit.

(ilf Qualifying restructuring. Loans 
and other extensions of credit to a 
foreign government, its agencies, and 
instrumentalities will qualify for the 
non-combination process under 
paragraph (f)(3)fi) of this section only if 
they are restructured in a sovereign debt 
restructuring approved by the OCC, 
upon request by a bank for application 
of the non-combination rule. The factors 
that the OOC will use in making this 
determination include, but are not 
limited to, the following:

(A) Whether the restructuring 
involves a substantial portion of die 
total commercial bank loans outstanding 
to the foreign government, its agencies, 
and instrumentalities;

(B) Whether the restructuring involves 
a substantial number of the foreign 
country's external commercial bank 
creditors;

(C) Whether the restructuring and 
consolidation under a central obligor is 
being done primarily to facilitate 
external debt management; and

(D) Whether the restructuring 
includes features of debt or debt-service 
reduction.

(iii) 50 percent aggregate limit. With 
respect to any case in which die non
combination process under paragraph
(f)(3)(i) of this section applies, a national 
bank's loans and other extensions of 
credit to a foreign government, its 
agencies, instrumentalities, all other 
public-sector borrowers (including 
restructured debt) shall not exceed, in 
the aggregate, 5Q percent of the bank's 
unimpaired capital and unimpaired 
surplus.
§32.6  Nonconforming loans.

(a) A loan, within a bank's legal 
lending limit when made, will become 
nonconforming if it is no longer in 
conformity with the bank’s lending limit 
because—

(1) the bank's capital has declined, 
borrowers have merged, lenders have 
merged* the fending limit rules have 
changed; or

(2) collateral securing the loan to 
satisfy the requirements of a lending 
limit exception has declined in value.

(b) A bank must exercise best, efforts, 
consistent with safe and sound banking 
practices, to bring a loan that is 
nonconforming as a result of paragraph 
(aftl) of this section into conformity 
with the lending limit

(c) A bank must bring a loan that is 
nonconforaifng as a result of paragraph 
(a)(2) of this section into conformity 
with the lending limit within five 
business days, except when judicial

proceedings, regulatory actions or other 
extraordinary circumstances beyond the 
bank’s control prevent the bank from 
taking action.

Dated: October 10.1903.
Eugene A. Ludwig,
Comptroller of the Currency.
[FR Doc. 94-3184 Filed 2-10-94; 8:45 ami 
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION 

Federal Aviation. Administration

14CFR  Part 39
[Docket No. 93-ANE-39]

Airworthiness Directives; Garrett 
Turbine Engine Company ATF3 Series 
Turbofan Engines
AGENCY: Federal Aviation 
Administration, DOT.
ACY10M: Notice of proposed rulemaking 
(NPRM).
SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
Garrett Turbine Engine Company ATF3 
series turbofen engines. This proposal 
would require a one-time Inspection for 
cracks of the curvic and bore area of the 
high pressure turbine (HPT) rotor 
assembly disk, and replacement, if 
necessary, with a serviceable disk. This 
proposal is prompted by several reports 
of cracks discovered during routine 
inspections of HPT rotor assembly 
disks. The actions specified by the 
proposed AD are intended to prevent an 
uncontained failure of the HPT rotor 
assembly disk.
DATES: Comments must be received by 
April 12,1994.
ADDRESSES: Submit comments m 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket Net 
93—ANE-39-, 12 New England Executive 
Park, Burlington, MA 01803-5299. 
Comments may be inspected at this 
location between 8 a.m. and 4:30 p.m, 
Monday through Friday, except Federal 
holidays.

The service Information referenced m 
the proposed rule may be obtained from 
AIKedSignal Propulsion Engines, 
Aviation Services División, Data 
Distribution, Dept 64—3/2102-1M, P.O. 
Box 29003, Phoenix, AZ 85038-9003. 
This information may be examined at 
the FAA, New England Region, Office of 
the Assistant Chief Counsel, 12 New 
England Executive Park, Burlington, 
MA.
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FOR FURTHER INFORMATION CONTACT: 
Joseph Costa, Aerospace Engineer, Los 
Angeles Aircraft Certification Office, 
FAA, Transport Airplane Directorate, 
3229 East Spring Street, Long Beach, CA 
90806-2425; telephone (310) 988-5246; 
fax (310) 988-5210.
SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93—ANE-39.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, Attention:
Rules Docket No. 93—ANE—39,12 New 
England Executive Park, Burlington, MA 
01803-5299.
Discussion

The Federal Aviation Administration 
(FAA) has received reports of cracks 
discovered during routine inspections of 
four high pressure turbine (HPT) rotor 
assembly disks installed on Garrett 
Turbine Engine Company Model ATF3— 
6 and —6A turbofan engines. The FAA 
has determined that the cracks were 
created by a double strike forging and 
quench process employed by a vendor 
in 1978. This process produced small 
cracks in the curvic and bore area.

These cracks became more prominent 
during the forging and quenching 
operation and subsequently propagated 
in fatigue dining field service. Seventy 
five disks created using this forging 
process have been identified by serial 
number in this airworthiness directive 
(AD). This condition, if not corrected, 
could result in an uncontained failure of 
the HPT rotor assembly disk.

The FAA has reviewed and approved 
the technical contents of Allied-Signal 
Aerospace Company, Garrett Engine 
Division, Alert Service Bulletin (ASB)
No. ATF3-A72-6184, Revision 1, dated 
January 11,1993, that describes 
procedures for a one-time inspection for 
cracks of the curvic and bore area of the 
HPT rotor assembly disk, and 
replacement, if necessary, with a 
serviceable disk.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other proaucts of this same 
type design, the proposed AD would 
require a one-time inspection for cracks 
of the curvic and bore area of HPT rotor 
assembly disks listed by serial number 
in Table 1 of Allied-Signal Aerospace 
Company, Garrett Engine Division, ASB 
No. ATF3-A72-6184, Revision 1, dated 
January 11,1993. The actions would be 
required to be accomplished in 
accordance with the service bulletin 
described previously.

There are approximately 75 engines of 
the affected design in the worldwide 
fleet. The FAA estimates that 2 engines 
installed on aircraft of U.S. registry 
would be affected by this proposed AD, 
that it would take approximately 220 
work hours per engine to accomplish 
the proposed actions, and that the 
average labor rate is $55 per work hour. 
Based on these figures, the total cost 
impact of the proposed AD on U.S. 
operators is estimated to be $24,200.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under the DOT 
Regulatory Policies and Procedures (44 
FR11034, February 26,1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities

under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action is contained in the Rules Docket. 
A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES.”
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR
11.89.
§39.13 [Amended]

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive:
G arrett T u rb in e E ngine C om pany: Docket 

No. 93-ANE-39.
Applicability: Garrett Turbine Engine 

Company Model ATF3—6 and -6A turbofan 
engines equipped with high pressure turbine 
(HPT) rotor assembly disk, Part Number (P/ 
N) 3001765-1 and -2, listed by serial 
numbers in Table 1 of Allied-Signal 
Aerospace Company, Garrett Engine 
Division, Alert Service Bulletin (ASB) No. 
ATF3-A72-6184, Revision 1, dated January 
11,1993. These engines are installed on but 
not limited to Dassault Aviation Falcon Jet 
Falcon Series G (Falcon 20G/HU—25) and 
Mystere-Falcon 200 aircraft.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent an uncontained failure of the 
HPT rotor assembly disk, accomplish the 
following:

(a) For engines with 1550 or more HPT 
rotor assembly disk cycles since new (CSN) 
on the effective date of this AD, perform a 
one-time inspection for cracks of the curvic 
and bore area of the HPT rotor assembly disk, 
and replace if necessary, with a serviceable 
disk, in accordance with Allied-Signal 
Aerospace Company, Garrett Engine 
Division, ASB No. ATF3-A72-6184,
Revision 1, dated January 11,1993, within 50 
cycles in service (CIS) after the effective date 
of this AD.

(b) For engines with less than 1550 HPT 
rotor assembly disk CSN on the effective date 
of this AD, perform a one-time inspection for 
cracks of the curvic and bore area of the HPT 
rotor assembly disk, and replace if necessary, 
with a serviceable disk, in accordance with 
Allied-Signal Aerospace Company, Garrett
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Engine Devisian* ASB No. ATF3—A72-61:84* 
Revision 1, dated January 11,199a, within 
300 CIS after the effective date of this- AD, or 
prior to accumulating' 1600 CSN, whichever 
occurs first

(c) An alternative method of compliance or 
adjustment of the compBance time that 
provides air acceptable- level of safety- may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification) Office. The 
request should be forwarded through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Los Angeles Aircraft 
Certification Office.

Note; Information- concerning the existence 
of approved alternative methods, of 
compliance with this airworthiness directive, 
if any, may be obtained from the Los Angeles 
Aircraft Certification Office.

(d) Special flight permits- may be issued, in 
accordance with FAR 21.197 and Z1.199 to 
operate the airplane to a location where the 
requirements of this AD" can be 
accomplished.

Issued in Burlington, Massachusetts, on 
February 3,1994.
Jay J. Pardee,
Manager, Engine and Propeller Directorate  ̂
Aircraft Certifications Service%
[FR Doc. 94-3237 Filed 2-16-94,. &4S ami 
BILLING COtSE 48TO-1S-P

FEDERAL TRADE COMMISSION 

16 CFR Part 14

Administrative Interpretations, General 
Policy Statements, and Enforcement 
Policy Statements
AGENCY: Federal Trade Commission, 
ACTION: Notice of Proposed Policy 
Statement, Request for Comment.
SUMMARY: The Federal Trade 
Commission (FTC or Connnrssraix) 
proposes amending its regulations by 
adopting a policy statement supporting 
and encouraging the use of alternative 
dispute resolution (ADR)“ procedures rn 
appropriate circumstances. This 
statement implements the 
Administrative Dispute Resolution- Act 
(ADRA)* which requires federal agencies 
to develop a policy regarding the use of 
ADR m their administrative programs. 
Both the ADRA and the Negotiated • 
Rulemaking Act (NRAJ authorize and 
encourage agencies to use arbitration, 
mediation, negotiated rulemaking, and 
otheF consensual methods of dispute 
resolution.

The Commission rs seeking comment 
from interested persons on its proposed 
ADR policy statement, including any 
comments concerning issues or 
proceedings that would be especially 
amenable to alternative dispute 
resolution, or areas in which such

techniques should be limited or not 
used.
DATES: Written comments must be 
received on or before April 12* 1994.
The Commission's policy on alternative 
dispute resolution will become effective 
upon its publication in final form in the 
Federal Register.
ADDRESSES: Send written comments to: 
Office of the- Secretary, ADR Comment, 
Federal Trade Commission, 6th Street 
and Pennsylvania Ave NW.,
Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Grant, Attorney, Division of 
Marketing Practices, Bureau of 
Consumer Protection, Federal Trade 
Commission, (202) 326—3299.
SUPPLEMENTARY INFORMATION:
I. Introduction

Congress has. amended the 
Administrative Procedure Act through 
enactment of the Administrative 
Dispute Resolution Act (ADRA)* Public 
Law 101—552, 5 U-S.C. 571 et seq. and 
the Negotiated Rulemaking Act (NRA), 
Public Law 101-648* 5 U.S.C. 561 et 
seq. The ADRA authorizes federal 
agencies to use arbitration* mediation, 
settlement negotiation, and other 
consensual methods of dispute 
resolution. The NRA authorizes 
agencies to use negotiated rulemaking 
techniques to assist in drafting proposed 
rules as an alternative to more 
adversarial procedures. By enacting die 
ADRA and the NRA, Congress expressed 
its views that, in some cases, the use of 
ADR techniques by federal agencies can 
result in more effective, timely, and less 
expensive dispute resolution than 
litigation.

The ADRA requires federal agencies 
to adopt a policy that addresses the use 
of alternative means of dispute 
resolution and to examine alternative 
means of resolving disputes in 
connection, with formal and informal 
adjudications, rulemakings, 
enforcement actions* die issuance and 
revocation of licenses or permits, 
contract administration, litigation 
brought by or against the agency, and 
other agency actions. The Commission 
proposes amending 16 CFR part 14 by 
issuing a policy statement on alternative 
dispute resolution (“ADR”) in order to 
implement the ADRA. Although notice 
and comment procedures are not 
required feu general statements of policy 
or procedure (5 U-S.C. 553(bXA)), an 
opportunity for public comment is being 
provided.

LL Policy Statement on Alternative 
Dispute Resolution
List of Subjects in 16 CFR Part 14

Administrative practice and 
procedure. Advertising, Alternative 
dispute resolution* Dispute resolution, 
Trade practices, Truth in lending.

It is proposed that Part 14 of Title 16 
of the Code of Federal Regulations be 
amended as follows:

PART 14—ADMINISTRATIVE 
INTERPRETATIONS,, GENERAL 
POLICY STATEMENTS, AND 
ENFORCEMENT POLICY 
STATEMENTS

L. The authority citation for part 14 is 
revised to read as follows:

Authority: 5 U.SJC 561-581* 15 U.S.C. 41- 
58.

2. Section 14.18 is added to read as 
follows:
§ 14.18 Alternative Dispute Resolution 
Policy.

fa)' The Commission supports 
alternative dispute resolution (“ADR”) 
and seeks to encourage its voluntary use 
whenever appropriate, hi some cases, 
the use of ADR may lead to resolutions 
that are more effective, timely, and less 
costly than resolutions obtained through 
formal adjudication. Many Commission 
disputes have been and will continue to 
be resolved without formal 
adjudication. Historically, unassisted 
negotiation has been the primary means: 
of resolving disputes without formal 
adjudication. However, in some cases, 
the use of assisted negotiation 
procedures* including but not limited to 
conciliation* facilitation* mediation* 
neutral evaluation* factfinding* 
minitrials, and arbitration* may help the 
Commission fulfill its statutory mission 
more effectively.. As with other agency 
actions* agreements reached through 
ADR are not valid or effective unless 
and until the. Commission approves and 
accepts such agreements.

(b) As required by the Administrative 
Dispute. Resolution Act, Pub. L. 101— 
552,5 U.S.C. 571 et seq., the 
Commission has appointed a dispute 
resolution specialist to assist in the 
implementation of the Act and to 
provide guidance to Commission staff 
interested in using ADR procedures. 
The Commission has also formed an 
intraagency work group to- evaluate the* 
uses of ADR and to assist staff in 
identifying situations where ADR 
procedures might be appropriate. The 
work group has developed training 
programs for the Commission staff on 
ADR techniques and ways in which 
such techniques might be used to
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resolve disputes before the Commission. 
The Commission will continue to 
provide training in ADR to Commission 
staff as appropriate. Also, pursuant to 
the ADRA and amendments to Federal 
Acquisition Regulation (41 U.S.C.
405(a)), the Commission will 
incorporate ADR clauses into its 
procurement contracts where 
appropriate. Furthermore, the 
Commission will develop its ADR 
policy in consultation with the 
Administrative Conference of the 
United States and the Federal Mediation 
and Conciliation Service.

(c) Even before the enactment of the 
ADRA, the Commission used ADR in its 
administrative programs. Past 
Commission uses of ADR have included 
attempts at both negotiated rulemaking 
and a minitrial. Furthermore, under the 
Magnuson-Moss Warranty Act (15 
U.S.C. 2301 et seq ), the Commission is 
responsible for encouraging the use of 
informal dispute settlement 
mechanisms as an alternative to 
litigation on warranty matters, and has 
established minimum standards to 
govern the operation of these 
mechanisms in its Rule on Informal 
Dispute Settlement Procedures (16 CFR 
part 703). The Commission has also 
taken an active role in educating 
consumers regarding the use and 
advantages of ADR. Finally, in several 
administrative cease and desist orders, 
the Commission has included 
provisions mandating the use of ADR 
techniques, such as arbitration, as a 
means of resolving disputes between 
consumers and businesses.

(d) The Commission has examined 
alternative means of resolving disputes 
in connection with its formal and 
informal adjudications, rulemakings, 
enforcement actions, contract 
administration, litigation brought by or 
against the Commission, and other 
actions. Due to the varied nature of 
Commission disputes, the Commission 
believes that the question whether to 
use ADR should be determined on a 
case-by-case basis by appropriate staff. 
As the Commission develops experience 
with ADR, the cost, effectiveness, and 
quality of outcomes obtained by using 
ADR processes will be evaluated.

(e) The Commission directs its staff to 
consider whether a particular dispute 
might be resolved through the use of 
ADR, to advise parties to Commission 
disputes of ADR options where 
appropriate, and to consider carefully 
suggestions from parties interested in 
using ADR. Parties subject to the 
Commission’s enforcement authority are 
encouraged to suggest the use of ADR 
processes. In evaluating whether and 
what type of ADR processes to employ,

all relevant factors should be 
considered. Factors weighing in favor of 
the use of ADR in a particular case 
include the following circumstances:

(1) Communication between the 
parties has broken down or negotiations 
are at an impasse;

(2) Adjudication would lead to 
additional delay or expense;

(3) Neutral evaluation could be of 
assistance in resolving complicated 
factual or technical disputes;

(4) Multiple interested parties are 
involved in the dispute and consensus 
among them is desirable;

(5) Applicable legal standards are 
clear; or

(6) Assisted negotiations could help 
offer solutions that the parties may not 
generate themselves or could lead to 
faster resolution of the matter than 
unassisted negotiations.

(f) As provided in the ADRA, factors 
weighing against the use of ADR include 
the following circumstances:

(1) A definitive or authoritative 
resolution of the matter is required for 
precedential value and an ADR 
proceeding is not likely to be accepted 
generally as an authoritative precedent;

(2) The matter involves or may bear 
upon significant questions of 
Government policy that require 
additional procedures before a final 
resolution may be made, and an ADR 
proceeding would not likely serve to 
develop a recommended policy for the 
agency;

(3) Maintaining established policies is 
of special importance so that variations 
among individual decisions are not 
increased, and an ADR proceeding 
would not likely reach consistent results 
among individual decisions;

(4) The matter significantly affects 
persons or organizations who are not 
parties to the proceeding;

(5) A full public record of the 
proceeding is important, and an ADR 
proceeding cannot provide such a 
record; and

(6) The agency must maintain 
continuing jurisdiction over the matter 
with authority to alter the disposition of 
the matter in the light of changed 
circumstances, and an ADR proceeding 
would interfere with the agency’s 
fulfillment of that requirement.

(g) To encourage the use of alternative 
means of dispute resolution, the ADRA 
protects the confidentiality of settlement 
communications made by the parties or 
neutrals in a dispute resolution 
proceeding. The Commission will 
interpret the Freedom of Information 
Act (5 U.S.C. 552) in a manner 
consistent with the ADRA to avoid 
public disclosure of settlement

communications made as part of a 
dispute resolution proceeding.

(h) Agency decisions to use or to 
refrain from using ADR are not 
judicially re viewable, except at the 
instance of a nonparty adversely 
affected by an arbitral award. 5 U.S.C. 
581 (a) and (b)(1).

A u thority: 5 U.S.C. 561-581,15 U.S.C. 41- 
58.

By direction of the Commission.
D on ald  S . C lark ,
Secretary.
[FR Doc. 94-3086 Filed 2-10-94; 8:45 am] 
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 352,700, and 740
[Docket No. 78N-0038]
RIN 0905-AA05

Sunscreen Drug Products for Over-the- 
Counter Human Use; Tentative Final 
Monograph; Reopening of Comment. 
Period
AGENCY: Food and Drug Administration, 
HHS.
ACTION: Proposed rule; reopening of 
comment period.

SUMMARY: The Food and Drug 
Administration (FDA) is reopening to 
March 21,1994, the comment period on 
the notice of proposed rulemaking that 
would establish conditions under which 
over-the-counter (OTC) sunscreen drug 
products are generally recognized as 
safe and effective and not misbranded 
(May 12,1993, 58 FR 28194). FDA is 
taking this action in response to a 
request to extend the comment period 
for an additional 40 days to allow more 
time to comment on this proposal. This 
reopening of the comment period does 
not apply to comments on ultraviolet A 
(UVA) testing, protection, ingredients, 
and labeling. The comment period for 
these issues closed on November 8,
1993. Subsequently, the agency 
extended the comment period until 
February 7,1994, in order to have a 
workshop on these subjects in the 
spring of 1994. A notice concerning this 
workshop will appear in a future issue 
of the Federal Register. This proposal is 
part of the ongoing review of OTC drug 
products conducted by the FDA.
DATES: Written comments by March 21
1994.
ADDRESSES: Written comments to the 
Dockets Management Branch (HFA—
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305), Food and Drug Administration, 
rm. 1-23,12420 Parklawn Dr.,
Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
William E. Gilbertson, Center for Drug 
Evaluation and Research (HFD-810), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-594-5000.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 12,1993 (58 FR 
28194), FDA issued a notice of proposed 
rulemaking (tentative final monograph) 
to establish the conditions under which 
OTC sunscreen drug products are 
generally recognized as safe and 
effective and not misbranded. Interested 
persons were given until November 8, 
1993, to submit comments on the 
proposal. In the Federal Register of 
October 15,1993 (58 FR 53460), the 
agency extended the comment period 
until February 7,1994, for all issues 
except those related to UVA testing, 
protection, ingredients, and labeling.

On January 19,1994, the Cosmetic, 
Toiletry, and Fragrance Association 
(CTFA), a trade association, requested 
that the comment period be further 
extended by approximately 40 days. 
CTFA stated that the extension is 
necessary to provide sufficient time for 
its board of directors to consider and 
decide positions that CTFA will take in 
its comments to the agency. CTFA 
explained that these issues were to be 
discussed at a meeting of its executive 
committee on January 19,1994.
However, the meeting was cancelled as 
a result of travel difficulties caused by 
inclement weather in the East and 
Midwest and the earthquake in Los 
Angeles. CTFA stated that its board of 
directors will meet on March 2,1994, 
and will address the policy issues at 
that time. CTFA stated that until the 
meeting, it is impossible to complete 
comments to the many significant issues 
raised in the tentative final monograph. 
CTFA requested an additional 40 days ' 
to provide sufficient time to address the 
issues still outstanding.

FDA has carefully considered the 
request and believes that this additional 
time for comment is in the public 
interest. Accordingly , the comment 
period is reopened to March 21,1994.

This reopening of the comment period 
does not apply to comments on UVA 
testing, protection, ingredients, and 
labeling. The comment period for these 
issues closed on November 8,1993, in 
order to have a workshop on these 
subjects in the spring of 1994.
Comments received on UVA issues will 
be used to formulate questions and 
subjects for discussion at the workshop. 
Prior to and following the workshop, die

administrative record for the rulemaking 
for OTC sunscreen drug products will 
be reopened to allow additional 
submissions of comments and data on 
UVA issues.

Interested persons may, on or before 
March 21,1994, submit to the Dockets 
Management Branch (address above) 
written comments regarding all 
sunscreen drug product proposals with 
the exception of comments pertaining to 
UVA testing, protection, ingredients, 
and labeling. Three copies of any 
comments are to be submitted, except 
that individuals may submit one copy, 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Comments 
received may be seen in the office above 
between 9 a.m. and 4 p.m., Monday 
through Friday.

Dated: February 7,1994.
M ich ael R . T ay lor,
Deputy Commissioner for Policy.
(FR Doc. 94-3343 Filed 2-9-94; 10:59 am]
BILLING CODE 4160-01-F

DEPARTMENT OF VETERANS 
AFFAIRS

38 CFR Part 3 
RIN 2900-A G 71

Claim s Based on Exposure to Ionizing 
Radiation
AGENCY: Department of Veterans Affairs. 
ACTION: Proposed rule.
SUMMARY: The Department of Veterans 
Affairs (VA) is proposing to amend its 
adjudication regulations concerning 
diseases claimed to be the result of 
exposure to ionizing radiation. This 
amendment is necessary to implement 
recommendations by the Veterans 
Advisory Committee on Environmental 
Hazards (VACEH) that tumors of the 
brain and central nervous system be 
considered “radiogenic.” The intended 
effect of this amendment is to add 
tumors of the brain and central nervous 
system to the list of radiogenic diseases 
for service-connected compensation 
purposes.
DATES: Comments must be received on 
or before April 12,1994. Comments will 
be available for public inspection until 
April 22,1994. This amendment is 
proposed to be effective on the date of 
publication of the final rule.
ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding this 
amendment to Secretary of Veterans 
Affairs (271A), Department of Veterans 
Affairs, 810 Vermont Avenue NW.,

Washington, DC 20420. All written 
comments received will be available for 
public inspection only in the Veterans 
Services Unit, room 170, at the above 
address between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday 
(except holidays), until April 22,1994.
FOR FURTHER INFORMATION CONTACT: John 
Bisset, Jr., Consultant, Regulations Staff, 
Compensation and Pension Service, 
Veterans Benefits Administration, (202) 
233-3005.
SUPPLEMENTARY INFORMATION: Under 38 
CFR 1.17(c), when VA determines that 
a significant statistical association exists 
between exposure to ionizing radiation 
and any disease, 38 CFR 3.311 is 
amended to provide guidelines for the 
establishment of service connection for 
that disease. Such a determination is 
made after receiving the advice of the 
VACEH based on its evaluation of 
scientific or medical studies.

In a public meeting on April 22-23, 
1993, the VACEH met in Washington, 
DC. At that meeting, the VACEH 
reviewed studies by Modan, et al., 
“Radiation-induced Head and Neck 
Tumors,” Lancet, February 23,1974, pp. 
277-279, and Ron, et al., “Tumors of the 
Brain and Nervous System After 
Radiotherapy in Childhood,” New 
England Journal of Medicine 319:1033- 
1039 (1988). Based on this review, the 
VACEH recommended that tumors of 
the brain and central nervous system, 
including, but not limited to, gliomas, 
astrocytomas, and meningiomas, be 
added to the list of diseases VA will 
recognize as being radiogenic. The 
Secretary has accepted that 
recommendation and we propose to 
amend 38 CFR 3.311(b)(2) to implement 
the Secretary’s decision effective the 
date of publication of the final rule.

The Secretary hereby certifies that 
this regulatory amendment will not 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
The reason for this certification is that 
this amendment would not directly 
affect any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b), 
this amendment is exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604.
The Catalog of Federal Domestic Assistance 
program numbers are 64.109 and 64.110.
List of Subjects in 38 CFR Part 3

Administrative practice and 
procedure, Claims, Handicapped,
Health care, Pensions, Veterans.
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Approved: November 4,1993.
Jesse B row s',
Secretary of v 'etemns Affairs.

For the reasons set out in the 
preamble , 28 CFR part 2 fs proposed to 
be amended as set forth below:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation» 
and Dependency and Indemnity 
Compensation

1. The authority citation for part 3, 
subpart A, continues to read as follows:

A u thority: 38 U.S.C 501 (a), unless 
otherwise noted.

2. In § 3.311 (b)C2)(xviii), remove the
word "and”: in § 3.31 l(blf2}(xixh 
remove the mark and add» in its
place, the word and”,

3. In § 3.311(b)(2), add paragraph (xx) 
to read as follows:
§3.311 Claim s based on exposure to  
ionizing radiation.
* * Ht A

(b) * * *
(2)* * *
(xx) Tumors of the brain and central 

nervous system.
* * A. *- *
(FR Doc. 94-3348 Fifed 2-10-94; 8:45 am) 
BILLING CODE 8320-Ct-P

ENVIRONMENTAL PROTECTION  
AGENCY

40 C FR  Parts 52 and 81
P E  10-1-6952; A-t-FRL-^837-2J

Approval and Promulgation of 
Implementation Plans; Delaware; Stage 
II Vapor Recovery Regulations for 
Gasoline Dispensing Facilities
AGENCY: Environmental Protection 
Agency (J E F A J .

ACTION: Proposed rule.
SUMMARY: The Environmental Protection 
Agency (EPA) is taking action to 
propose approval of Delaware's State 
Air Regulation No. 24, Section 35, Stage 
II Vapor Recovery and Appendix J, as a ̂  
revision to the Delaware State 
Implementation Plan (SIP) for ozone. On 
January 11,1993, Delaware submitted 
this SEP revision request to EPA to 
satisfy the requirements of the Clean Air 
Act (die Act). The Act requires all ozone 
nonattainment areas classified as 
moderate or worse to require owners 
and operators of gasoline dispensing 
facilities to install and operate Stage II 
vapor recovery equipment. In Delaware, 
this revision applies to all three 
counties: New Castle; Kent, and Sussex.

DATES: Comments must be- received by 
March 14,1994.
ADDRESSES: Comments should be sent to 
Thomas J. Masfany, Director, Air, 
Radiation, and Toxics Division, U.S. 
Environmental Protection Agency, 
Region IH, 841 Chestnut Building, 
Philadelphia, PA 19T07. The State 
submittal and the technical support 
document (TSD) are available for public 
review at the above address and at the 
Delaware Department of Natural 
Resources and Environmental Control, 
89 Kings Highway, Dover, Delaware 
19903.
FOR FURTHER INFORMATION CONTACT: 
Catherine L. Magjiocchetti, (215) 597— 
6863, at the EPA Region III office fisted 
above.
SUPPLEMENTARY INFORMATION: Under 
section 182(b)(3) of the Act, EPA was 
required to issue guidance as to the 
effectiveness of Stage II systems, fir 
November 1991, EPA issued technical 
and enforcement guidance to meet this 
requirement.1 In addition, on April 16, 
1992, EPA published the "General 
Preamble for the Implementation of 
Title I of the Clean Air Act Amendments 
of 1990” (General Preamble) (57 FR 
13498). The guidance documents and 
the General Preamble interpret the Stage 
II statutory requirement and indicate 
what EPA believes a State submittal 
needs to include to meet that 
requirement.

New Castle and Kent counties in 
Delaware are designated nonattainment 
for ozone and classified as severe. See 
56 FR 56694 (November 6» 1991) and 57 
FR 56762 (November 30» 1992),, codified 
at 40 CFR 81.308. Under section 
182(b)(3) of the Act» Delaware was 
required to submit Stage R vapor 
recovery rules for these areas by 
November 15» 1992.

The entire state of Delaware is located 
in the northeast Ozone Transport Region 
(OTR). See CAA section 184(a). Section 
184(b)(2) of the Act requires all areas 
that are located in an OTR (including 
nonattainment areas not classified as 
moderate, serious, severe, or extreme 
and areas designated attainment or 
unclassifiable) to adopt Stage H 
regulations in accordance with section 
182(b)(3) or measures that EP A has 
Identified as capable of achieving 
equivalent reductions to section 
182(b)(3) Stage 0  controls. These 
measures must be submitted within one 
year of EPA’s completion of its Stage 0

* These two- documents- are entitled “Technical 
Guidance-Stage- fl Vapor Recovery Systems-for 
Control of Vehicle Refueling Emission» at Gasoline 
Dispensing Facilities’*' (EPA-45G/3—91-022) and 
“Enforcement Guidance for Stage II Vehicle 
Refueling Control Program».’’’

comparability study. EPA is in the 
process of performing this study.

Sussex county in Delaware* is 
designated as nenattainmerEt for ozone 
and is classified as marginal. See 49 
CFR 81.398. The State's Stage-- H vapor 
recovery rules also apply in Sussex 
comity» however the State’s  compliance 
schedule allows facilities in Sussex 
county to delay installation of Stage U 
vapor recovery equipment foe two years. 
Delay of Stage B implementation in 
Sussex County is allowable because, as 
outlined in the discussion above, the 
State was not required to submit a SEP 
revision for Sussex County 
implementing Stage. EL» or comparable 
measures» until one year following the 
comp Ietion of EPA’s comparability 
study.

On January 11» 1993, the State of 
Delaware Department of Natural 
Resources & Environmental Control 
(DNRECJ submitted to EPA Stage R 
vapor recovery rules consisting, of the 
addition of Section 36 and Appendix J 
to Regulation No. 24 of the Delaware 
SIP. The Stage II vapor recovery rules 
apply to all three Delaware counties, 
and were adopted by the State on 
January 11» 1993. The EPA is proposing 
to approve this submittal as meeting the 
requirements of sections 18>2(bK3) and 
184(h)(2). The EPA has reviewed the 
State submittal against the statutory 
requirements and for consistency with 
EPA guidance. A summary of EPA’s 
analysis is provided below; in addition» 
a more detailed analysis of the State 
submittal is contained in a TSD, dated 
July 15,1993, which is available from 
the EPA Region III Office, fisted above.
I. Applicability

Under section 182(b)(3) of the Act,, 
states were required1 by November 15, 
1992 to adopt regulations requiring 
owners or operators of gasoline 
dispensing systems to install and 
operate vapor recovery equipment at 
their facilities. Under section 184(b)(2) 
of the Act, states within the OTR are 
required to adopt regulations requiring 
owners or operators of gasoline 
dispensing systems to install and 
operate vapor recovery (Stage ®) 
equipment at their facilities or to adopt 
measures EPA has determined are 
capable of achieving comparable 
reductions to Stage 0  controls. Delaware 
has adopted Stage I f  measures for the 
entire state, including the marginal area 
of Sussex county. Section 182(b)(3)(A) 
of the Act specifies that Stage 0  controls 
must apply to any facility that dispenses 
more than 16,000 gallons of gasoline per 
month (gpm) or , in the case of an 
independent small business marketer 
(ISBM), any facility that dispenses more
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than 50,000 gpm. Section 324 of the Act 
defines an ISBM. The State has adopted 
a general applicability requirement of
10.000 gpm and has not included a 
separate applicability for ISBMs.

As discussed in EPA’s Enforcement 
Guidance and the General Preamble (57 
FR13514), determination of a facility’s 
throughput is calculated as the average 
volume dispensed per month for the 
two year period prior to State adoption 
of the regulation. The Delaware 
regulation’s method for determining 
throughput is acceptable to EPA. 
Additionally, Delaware’s regulation 
only exempts gasoline facilities which 
never dispense greater than 10,000 gpm 
in any single calendar month, and 
gasoline dispensing facilities that are 
used exclusively for refueling marine 
vehicles, aircraft, farm equipment, and 
emergency vehicles. These exemptions 
are acceptable to EPA.
II. Implementation of Stage II

The Act specifies the time by which 
certain facilities must comply with the 
state regulation. These times, calculated 
from the time of State adoption of the 
regulation, are: (1) 6 months for 
facilities for which construction began 
after November 15,1990, (2) 1 year for 
facilities that dispense greater than
100.000 gallons of gasoline per month, 
and (3) 2 years for all other facilities.

Delaware’s regulations are consistent 
with these requirements, even though 
Delaware did not adopt its regulations 
until January 11,1993. Compliance 
dates are established as specified above, 
as if the regulations were adopted on 
November 15,1992. The submitted 
regulation provides that facilities in 
Kent and New Castle counties must 
install and operate Stage II by: (1) May 
15,1993 for facilities for which 
construction began after November 15, 
1990, (2) November 15,1993 for 
facilities that dispense greater than
100.000 gallons of gasoline per month, 
and (3) November 15,1994 for all other 
facilities. The installation deadlines for 
facilities in Sussex county are: (1) May 
15,1995 for facilities for which 
construction began after November 15, 
1990, (2) November 15,1995 for 
facilities that dispense greater than
100.000 gallons of gasoline per month, 
and (3) November 15,1996 for all other 
facilities.

In addition, Stage II vapor recovery , 
systems installed prior to November 15, 
1992, which are designed for dual vapor 
recovery hoses (not coaxial) shall be 
retrofitted with coaxial hoses no later 
than January 1,1994, or upon any vapor 
system modification, whichever is first. 
In addition, remote check valves in 
balance type systems installed prior to

November 15,1992, shall be retrofitted 
with check valves located in the nozzle 
no later than January 1,1994, or upon 
any vapor system modification, 
whichever is first.
III. Additional Program Requirements

Consistent with EPA’s guidance, 
Delaware requires that Stage II systems 
be tested and certified to meet a 95 
percent emission reduction efficiency 
by using a system approved by the 
California Air Resources Board. 
Delaware requires sources to verify 
proper installation and functioning of 
Stage II equipment through use of a 
liquid blockage (Wet) test, a vapor space 
tie test, a pressure decay/leak test and 
a dynamic backpressure (Dry) test prior 
to system operation. In addition, a 
pressure decay /leak test is required to 
verify proper installation every five 
years and a dynamic backpressure (Dry) 
test is required annually. Testing to 
ensure proper functioning of nozzle 
automatic shut-off mechanisms and 
flow prohibiting mechanisms are also 
required where applicable. These 
requirements are acceptable to EPA. 
Delaware’s regulations also allow 
DNREC to inspect and test facilities after 
any type of system modification or 
repair.

with respect to recordkeeping, 
Delaware has adopted those items 
recommended in EPA’s guidance and 
specifies that sources subject to Stage II 
must make these documents available 
upon request: (1) A license or permit to 
install and operate a Stage II system, (2) 
results of verification tests, (3) 
equipment maintenance and 
compliance file logs indicating 
compliance with manufacturer’s 
specifications and requirements, (4) 
training certification files, and (5) 
inspection and compliance records 
issued by the State. In addition,
Delaware requires facilities that are not 
subject to Stage II to maintain files 
containing the gasoline throughput of 
the facility. DNREC plans to have a 
Department representative present for 
functional testing of the Stage II 
equipment at least once every three 
years. In addition, Delaware’s 
regulations require facilities to give 
written notification 10 days prior to any 
tèst operation at a facility, and the 
Department also reserves the right to 
perform compliance inspections and 
testing at any time. During the 
Department’s inspection of facilities, the 
State will have ample opportunity to 
examine testing records from previous 
years and will be able to enforce against 
non-complying facilities by following 
thé paper trail of inspection and 
compliance records which all subject

facilities are required to maintain. EPA 
approval of Delaware’s provisions, 
however, should not be interpreted as a 
revision to the policy discussed in 
EPA’s enforcement guidance. DNREC’s 
authority for enforcing violations of the 
Stage II requirements is found in state 
law and not the Stage II regulation. 
Under the Delaware Water And Air 
Resources Act, 7 Del. C. Chapter 60,
§ 6005—Enforcement; civil and 
administrative penalties; the Secretary 
has the authority to enforce violations 
and impose civil penalties against any 
party that violates Chapter 60 or any 
rule or regulation duly promulgated 
thereunder. Delaware’s enforcement 
provisions are acceptable to EPA.
Proposed Action

Because EPA believes that Delaware 
has adopted a Stage II regulation in 
accordance with sections 182(b)(3) and 
184(b)(2) of the Act, as interpreted in 
EPA’s guidance, EPA is proposing to 
approve the addition of Section 36,- 
Stage II Vapor Recovery, including 
Appendix J, to Regulation No. 24, 
Control of Volatile Organic Compound 
Emissions as a revision to the Delaware 
SIP.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SEP. Each 
request for revision to a SIP shall be 
considered in light of specific technical, 
economic, and environmental factors 
and in relation to relevant statutory and 
regulatory requirements.

Under the Regulatory Flexibility Act, 
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the Act do not 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on any small entities affected. 
Moreover, due to the nature of the 
Federal-state relationship under the Act, 
preparation of a regulatory flexibility 
analysis would constitute Federal 
inquiry into the economic 
reasonableness of State action. The Act 
forbids EPA to base its actions
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concerning SIP’s on such grounds. 
Union Electric Co. v. U.S. E.P.A., 427 
U.S. 246, 256-66 fs.Ct 1976Jr 42 U.S.C. 
7410(aX2).

This proposed approval of Delaware’s 
State Air Regulation No. 24, Section 36, 
Stage H Vapor Recovery and Appendix 
J, has been classified as a Table 2 action 
for signature by the Acting Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget waived Table
2 and Table 3 SDP revisions (54 FR 2222) 
from the requirements of section 3 of 
Executive Order 12291 for a period of 
two years. EPA has submitted a request 
for a permanent waiver for Table 2 and
3 SIP revisions. QMB has agreed to 
continue the waiver until such time as 
it rules on EPA*s request This request 
continues in effect under Executive 
Order 12866 which superseded 
Executive Order 12291 on September 
30,1993.

Authority: 42 U.S.C. 74Ql-7671q.
Dated: February 1,1994.,

Stanley L. Laskowslti,
Acting Regional Administrator, Region III 
{FR Doc. 94—3294 Filed 2-10-94; 8:45 amj
BILLING CODE 6580-60»?

40 CFR Part 704
[OPPTS-82Q13U FRL-4758-8]

Comprehensive Assessm ent 
Information Rule; Proposed 
Amendments; Extension of Comment 
Period

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Extension of comment period.
SUMMARY: EPA is extending the 
comment period for the proposed 
amendments to the Comprehensive 
Assessment Information Rule (CAIR), 
issued under section 8(a) of the Toxic 
Substances Control Act (TSCA), and 
published in the Fedora! Register of 
November 30,1993.
DATES: Written comments on ther 
proposed rule must be submitted to EPA 
by March 17,1994.
ADDRESSES: Since some comments may 
contain confidential business 
information (CBI), all comments must be 
sent in triplicate to: TSCA Information 
Office (7407), Office of Pollution 
Prevention and Toxics, Environmental 
Protection Agency, Rm. E-G96,401 M 
St., SW., Washington, DC 20460.

Comments should include the docket 
control number OPPTS-S2013L 
Nonconfidential comments on the

proposed rule will be placed in the 
rulemaking record and will be available 
for public inspection.
FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, 
Environmental Assistance Division 
(7408), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm. E-543B, 401M S t, SW.r 
Washington, DC 20460, Telephone: 
(202) 554-1404, TDD: (202) 545-0551. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of November 30,1993 
(58 FR 63134), EPA proposed certain 
amendments to the CAIR. In the 
proposed amendments, a 60-day 
comment period was provided for. In 
response to requests by interested 
parties, EPA is extending the comment 
period by 45 days. Comments must be 
received by March 17,1994.

Dated: February 3, 1994.
M ark G reen w ood ,
Director, Office of Pollution Prevention and 
Toxics.
[FR DOC. 94-3292 Hied 2-10-94; 8:45 ami 
BILUNG CODE 6560-60-F

FEDERAL MARITIME COMMISSION
46 CFR Part 503
[Docket No. 94-02)

A ccess to any Record of Identifiable 
Personal Information
AGENCY: Federal Maritime Commission. 
ACTION: Notice of proposed rulemaking.
SUMMARY: The Federal Maritime 
Commission is proposing, amendments 
to its Privacy Act (“Act”)  regulations to 
adopt additional exemptions from 
requirements of the Act in regard to 
information about individuals which is 
included, in certain investigatory 
material systems of records. The 
amendments are required to avoid 
compromise of ongoing investigations, 
disclosure of confidential sources and 
unwarranted invasion of privacy of 
third parties.
DATES: Comments due on or before 
March 14,1994.
ADDRESSES: Send comments (original 
and fifteen copies) to: Joseph C. Polking, 
Secretary, Federal Maritime 
Commission, 806 North Capitol Street, 
NW., Washington, DC 20573-0001 (202) 
523-5725.
FOR FURTHER INFORMATION CONTACT: 
Joseph C. Polking, Secretary, Federal 
Maritime Commission, 800 North 
Capitol Street, NW., Washington, DC 
20573-0001, (202J 523-5725. 
SUPPLEMENTARY INFORMATION: Notice is 
given that the Federal Maritime

Commission (“Commission”} is 
proposing to amend its regulations 
implementing the Privacy Act, 5 ILS.C. 
552a. The Commission previously 
exempted certain systems of records 
containing investigatory materials from 
the provisions of subsections (c)(3) and
(d) of the Act which require an 
accounting of disclosures and permit 
access to records in the systems. This 
proposed amendment would 
promulgate additional exemptions 
under subsections (k>(2) and (5) of the 
Act for various systems of records 
within the agency. These exemptions 
would apply to those systems of records 
which include either investigatory 
material compiled for law enforcement 
purposes or investigatory material 
compiled for the purpose of determining 
suitability for Federal civilian 
employment or for access to classified 
information, but, in regard to the latter, 
only to the extent disclosure would 
reveal the identity of a confidential 
source. An additional exemption under 
subsection (0(2) of the Act is proposed 
for the “Inspector General File” system 
of records in regard to activity 
pertaining to the enforcement of 
criminal laws. The thrust of these 
proposed amendments is to invoke the 
full reach of permitted exemptions so 
that the provisions of certain 
subsections of the Act, which, among 
other things, would limit the sources 
from which information is obtained and 
the types of information permitted to be 
collected and would require procedures 
for notification of the existence of and 
access to records would not routinely 
apply in regard to these classes of 
records. The exemptions are appropriate 
in regard to law enforcement records to 
avoid compromise of ongoing 
investigations, disclosure of the identity 
of confidential sources, and invasion of 
personal privacy of third parties. The 
exemptions are appropriate in regard to 
personnel related investigatory records 
to protect confidential sources.

The Chairman of the Commission 
certifies pursuant to section 605(b) of 
the Regulatory Flexibility Act, 5 U.S.C. 
605(b), that this rule, if adopted, will 
not have a significant economic impact 
on a substantial number of small 
entities, including small businesses, 
small organizational units or small 
governmental organizations because 
individuals affected by the rule do not 
appear to fall within the meaning of 
“small entity.”
List of Subjects in 46 CFR Part 503

Classified information. Freedom of 
Information, Privacy, Sunshine Act.
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Therefore, pursuant to 5 U.S.C. 552a(j) 
and (k) and 553, part 503 of title 46, 
Code of Federal Regulations is proposed 
to be amended as follows:

1. The authority citation for part 503 
continues to read as follows:

A uthority: 5 U.S.C. 552, 552a, 552b, 553; 
E.0.12356, 47 FR 14874,15557, 3 CFR 1982 
Comp., p. 167.

2. Section 503.68 is revised to read as 
follows:
§503.68 Exemptions.

(a) The system of records designated 
FMG-25 Inspector General File is 
exempt from the provisions of 5 U.S.C. 
552a except subsections (b), fc)(l) and 
(2), (e)(4)(A) through (F), (e)(6), (7), (9), 
(10), and (11), and (i) to the extent it 
contains information meeting the 
criteria of 5 U.S.C. 552a(j)(2) pertaining 
to the enforcement of criminal laws. 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential 
sources and unwarranted invasions of 
personal privacy of third parties.

(b) The following systems of records 
are exempt from the provisions of 5 
U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G),
(H) and (I), and (f), which otherwise 
require the Commission, among other 
things, to provide the individual named 
in the records an accounting of 
disclosures and access to and 
opportunity to amend the records. The 
scope of the exemptions and the reasons 
therefor are described for each 
particular system of records.

(1) FMC—1 Personnel Security File. 
All information about individuals that 
meets the criteria of 5 U.S.C. 552a(k)(5), 
regarding suitability, eligibility or 
qualifications for Federal civilian 
employment or for access to classified

information, to the extent that 
disclosure would reveal the identity of 
a source who furnished information to 
the Commission under a promise of 
confidentiality. Exemption is required 
to honor promises of confidentiality.

(2) FMC—7 Licensed Ocean Freight 
Forwarders File. All information that 
meets the criteria of 5 U.S.G. 552a(k)(2) 
regarding investigatory materials 
compiled for law enforcement purposes, 
subject to the disclosure limitation 
proviso in that subsection. Exemption is 
appropriate to avoid compromise of 
ongoing investigations, disclosure of the 
identity of confidential sources and 
Unwarranted invasions of personal 
privacy of third parties.

(3) FMC— 22 Investigatory Files. All 
information that meets the criteria of 5 
U.S.C. 552a(k)(2) regarding investigatory 
material compiled for law enforcement 
purposes, subject to the disclosure 
limitation proviso in that subsection. 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential 
sources and unwarranted invasions of 
personal privacy of third parties.

(4) FMC—24 Informal Inquiries and 
Complaint Files. All information that 
meets the criteria of 5 U.S.C. 552a(k)(2) 
regarding investigatory material 
compiled for law enforcement purposes. 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential 
sources and unwarranted invasions of 
personal privacy of third parties.

(5) FMC—25 Inspector General File.
(i) All information that meets the 
criteria of 5 U.S.C. 552a(k)(2) regarding 
investigatory material compiled for law 
enforcement purposes, subject to the 
disclosure limitation proviso in that 
subsection. Exemption is appropriate to

avoid compromise of ongoing ,
investigations, disclosure of the identity 
of confidential sources and unwarranted 
invasions of personal privacy of third 
parties.

(ii) All information about individuals 
that meets the criteria of 5 U.S.C. 
552a(k)(5), regarding suitability, 
eligibility or qualifications for Federal 
civilian employment or for access to 
classified information, to the extent the 
disclosure would reveal the identity of 
a source who furnished information to 
the Commission under a promise of 
confidentiality. Exemption is required 
to honor promises of confidentiality.

(6) FMC—26 Administrative 
Grievance File, (i) All information that 
meets the criteria of 5 U.S.C. 552a(k)(2) 
regarding investigatory material 
compiled for law enforcement purposes, 
subject to thé disclosure limitation 
proviso in that subsection. Exemption is 
appropriate to avoid compromise of 
ongoing investigations, disclosure of the 
identity of confidential sources and 
unwarranted invasions of personal 
privacy of third parties.

(ii) All information about individuals 
that meets the criteria of 5 U.S.C. 
552a(k)(5), regarding suitability, 
eligibility or qualificationTor Federal 
civilian employment or for access to 
classified information, to the extent that 
disclosure would reveal the identity of 
a source who furnished information to 
the Commission under a promise of 
confidentiality. Exemption is required 
to honor promises of confidentiality.

By the Commission.
Joseph  C  P o lk in g ,
Secretary.
(FR Doc. 94-3215 Filed 2-10-94; 8:45 amj
BILLING CODE 6730-01-P

M
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service
[Docket No. 92-181-3]

John F. Kennedy International Airport 
Draft Environmental Impact Statement; 
Notice of Availability
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Notice.
SUMMARY: We are advising the public 
that the Animal and Plant Health 
Inspection Service has prepared a draft „ 
environmental impact statement 
regarding a proposed gull hazard 
management program for John F. 
Kennedy International Airport. This 
document analyzes the potential 
environmental effects of the proposed 
alternatives for reducing the interaction 
between gulls and aircraft at the airport. 
We are requesting public comments on 
the draft environmental impact 
statement.
OATES: Consideration will be given only 
to comments received on or before 
March 28,1994.
ADDRESSES: Please send an original and 
three copies of your comments to Mr. 
Richard L. Wadleigh, Staff Officer, 
Operational Support Staff, Animal 
Damage Control, APHIS, USDA, room 
819, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782. Please 
state that your comments refer to Docket 
No. 92-181-3. Comments received may 
be inspected at USDA, room 1141,
South Building, 14th Street and 
Independence Avenue SW.,
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. Persons wishing to 
inspect comments are requested to call 
ahead on (202) 690-2817 to facilitate 
entry into the comment reading room.

Copies of the draft environmental 
impact statement are available for

review between 8 a.m. and 4:30 p.m., 
Monday through Friday, except 
holidays, at the following locations: 
APHIS Reading Room, room 1141,

South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC;

USDA-APHIS Library, room G180, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD;

Paterson Free Public Library, Reference 
Department, 250 Broadway, Paterson, 
NJ;

Port Authority of New York and New 
Jersey, John F. Kennedy International 
Airport, Building 269, Jamaica, NY; 

New York City Public Library, Reference 
Library, 5th Avenue and 42nd Street, 
New York, NY.
Interested persons may obtain a copy 

of the draft environmental impact 
statement by writing to Ms. Janet L. 
Bucknall at the address listed below 
under FOR FURTHER INFORMATION 
CONTACT.
FOR FURTHER INFORMATION CONTACT: Ms. 
Janet L. Bucknall, State Director, Animal 
Damage Control, APHIS, USDA, 140-C 
Locust Grove Road, Pittstown, NJ 
08867-9529, (908) 735^5654, or Mr. 
Richard L. Wadleigh, Staff Officer, 
Operational Support Staff, Animal 
Damage Control, APHIS, USDA, room 
819, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, (301) 436- 
8281.
SUPPLEMENTARY INFORMATION: 
Background

The Animal and Plant Health 
Inspection Service (APHIS), in 
cooperation with the National Park 
Service and the Fish and Wildlife 
Service, U.S. Department of Interior, has 
prepared a draft environmental impact 
statement for a proposed comprehensive 
gull hazard management program at 
John F. Kennedy International Airport 
(JFK). Copies of this document were 
filed with the U.S. Environmental 
Protection Agency (EPA) on February 4, 
1994, pursuant to section 102(2)(c) of 
the National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4321 et seq.), 
and the EPA’s notice of availability is 
published in the Notices section of 
today’s Federal Register.

We published a notice of intent to 
prepare an environmental impact 
statement in the Federal Register on 
December 4,1992 (57 FR 57414-57415, 
Docket No. 92-181-1). This notice

requested comments from the public 
concerning issues that should be 
addressed in the environmental impact 
statement. Comments were to be 
received on or before January 4,1993. 
We published a notice of public meeting 
in the Federal Register on April 13,
1993 (58 FR 19234, Docket No. 92-181- 
2). Thus, formal scoping for the 
environmental impact statement was 
held between December 4,1992, when 
the comment period opened, and May 
12,1993, when the public meeting was 
held. The comments received from the 
public helped us to determine the 
principal focus of the draft 
environmental impact statement.

The draft environmental impact 
statement is now available for review 
and comment. We are seeking input 
from members of the public, 
government agencies, and private 
industry.

APHIS will consider all comments 
received by March 28,1994, in the 
development of the final environmental 
impact statement for the proposed gull 
hazard management program at JFK. A 
notice announcing the availability of the 
final document will be published in a 
subsequent Federal Register potice.

This notice is issued in accordance 
with: (1) NEPA, (2) Regulations of the 
Council on Environmental Quality for 
Implementing the Procedural Provisions 
of NEPA (40 CFR parts 1500-1508), (3) 
USDA Regulations Implementing NEPA 
(7 CFR part lb), and (4) APHIS 
Guidelines Implementing NEPA (44 FR 
50381-50384, August 28,1979, and 44 
FR 51272-51274, August 31,1979).

Done in Washington, DC, this 8th day of 
February 1994.
Lonnie J. King,
Acting Administrator, Animal and Plant 
Health Inspection Service.
[FR Doc. 94-3299 Filed 2-10-94; 8:45 am] 
BILUNG CODE 3410-34-P

DEPARTMENT OF COMMERCE

Agency Form Under Review by the 
Office of Management and Budget

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.
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Title: 1994 National Census Test II 
(Non-response Telephone Follow-up 
Test).

Form Number(s): DG—17.
Agency Approval Number: None.
Type of Request: New collection.
Burden: 203 hours.
Number of Respondents: 1,354.
Avg Hours Per Response: 9 minutes.
Needs and Uses: As part of a program 

of research and development to assist in 
formulating policy and design options 
for the year 2000 Decennial Census of 
Population and Housing, the Census 
Bureau plans to conduct the seventh in 
a series of National Census Tests. This 
test will be conducted to determine 
whether non-respondent households 
from the 1994 National Census Test I 
(Coverage Test) will respond to a 
telephone interview initiated by the 
Census Bureau. Our goal is to measure 
our ability to match commercially 
available, nationwide, and regional 
telephone directory files to associated 
addresses from non—respondent 
households. This will determine 
whether the commercial file is 
sufficiently current and inclusive to 
justify using computer assisted 
telephone interviewing for conducting- 
non-response cases and whether non- 
respondent households will provide 
responses to a telephone interview 
initiated by the Census Bureau using the 
short form content.

Affected Public: Individuals or 
households. _

Frequency: One-time only.
Respondent’s Obligation: Mandatory.
OMB Desk Officer: Maria Gonzalez, 

(202) 395-7313.
Copies of the above information 

collection proposal can be obtained by 
calling or writing Edward Michals, DOC 
Forms Clearance Officer, (202) 482— 
3271, Department of Commerce, room 
5312,14th and Constitution Avenue, 
NW, Washington, DC 20230.

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Maria Gonzalez, OMB Desk Officer, 
room 3208, New Executive Office 
Building, Washington, DC 20503.

Dated: February 4,1994.
Edward Michals,
Departm ental Form s Clearance O fficer, O ffice  
o f M anagem ent and Organization.
[FR Doc. 94-3238 Filed 2-10-94; 8:45 ami 
BILLING CODE 3510-07-F

Agency Form Under Review by the 
Office of Management and Budget

DOC has submitted to the Office of 
Management and Budget (OMB) for 
clearance the following proposal for

collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C chapter 35).

Agency: Bureau of the Census.
Title: Current Population Survey— 

June 1994 Fertility Supplement
Form Numberfs): CPS-1.
Agency Approval Number: None.
Type of Request: New collection.
Burden: 196 hours.
Number of Respondents: 57,000.
Avg Hours Per Response: 12.4 

seconds.
Needs and Uses: The Current 

Population Survey is a monthly survey 
in which data on demographic and labor 
force characteristics are collected from a 
sample of households which represent 
the U.S. population. The Bureau of die 
Census uses the data to compile 
monthly averages of household size and 
composition, age, education, ethnicity, 
marital status and various other 
characteristics at the U.S. level. The 
Bureau of Labor Statistics also uses the 
data in its monthly calculations of 
employment and unemployment.The 
basic monthly questionnaire is 
periodically supplemented with 
additional questions which address 
specific needs. The fertility supplement 
provides data on fertility and 
childbearing characteristics of female 
household members by various 
demographic characteristics. The data 
collected from this supplement are used 
primarily by government and private 
analysts to project future population 
growth, to analyze child—spacing 
patterns, and to assist policymakers in 
making decisions which are affected by 
changes in family size and composition.

Affected Public: Individuals or 
households.

Frequency: Biennially.
Respondent’s Obligation: Voluntary.
OMB Desk Officer. Maria Gonzalez, 

(202) 395-7313.
Copies of the above information 

collection proposal can be obtained by 
calling or writing Edward Michals, DOC 
Forms Clearance Officer, (202) 482- 
3271, Department of Commerce, room 
5312,14th and Constitution Avenue, 
NW, Washington, DC 20230.

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Maria Gonzalez, OMB Desk Officer, 
room 3208, New Executive Office 
Building, Washington, DC 20503.

Dated: February 4,1994.
Edward Michals,
D epartm ental Form s Clearance O fficer, O ffice  
o f M anagem ent and Organization.
(FR Doc. 94-3239 Filed 2-10-94; 8:45 ami
BILLING CODE 3510-07-F

Bureau of Export Administration

Computer System s Technical Advisory 
Committee; Meeting

A meeting of the Computer Systems 
Technical Advisory Committee will be 
held March 3 & 4,1994, in the Herbert
C. Hoover Building, room 1617M(2),
14th Street & Pennsylvania Avenue,
NW., Washington, DC. The Committee 
advises the Office of Technology and 
Policy Analysis with respect to 
technical questions that affect the level 
of export controls applicable to 
computer systems/peripherals or 
technology.
Agenda
E xecutive Session  

March 3,9 a.m.-10 a.m.
1. Discussion of matters properly classified 

under Executive Order 12356, dealing with 
the U.S. and COCOM control program and 
strategic criteria related thereto.
G eneral Session  

March 3,10 a.m.-3 p.m.
2. Opening remarks by the Chairmen.
3. Presentation of papers or comments by 

the public.
4. Status report on. changes in computer 

regulations.
5. Discussion on performance measures for 

graphics.
6. Progress report on Composite 

Theoretical Performance (CTP) formula 
changes.
Executive Session 
March 3, 3 p.m.-5 p.m.

7. Discussion of matters properly classified 
under Executive Order 12356, dealing with 
the U.S. and COCOM control program and 
strategic criteria related thereto.
E xecutive Session  

March 4,9 a.m.-5 p.m.
8. Discussion of matters properly classified 

under Executive Order 12356, dealing with 
the U.S. and COCOM control program and 
strategic criteria related thereto.

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent that time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. However, to facilitate 
distribution of public presentation 
materials to the Committee members, 
the Committee suggests that presenters 
forward the public presentation 
materials two weeks prior to the 
meeting date to the following address: 
Ms. Lee Ann Carpenter, TAC Unit/OAS/ 
EA, room 3886C, Bureau of Export 
Administration, U.S. Department of 
Commerce, Washington, IX) 20230.

The Assistant Secretary for 
Administration, with the concurrence of
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the General Counsel, formally 
determined on January 6,1994, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings of the 
Committee and of any Subcommittees 
thereof, dealing with the classified 
materials listed in 5 U.S.C., 552b(c)(l) 
shall be exempt from the provisions 
relating to public meetings found in 
section 10(a)(1) and (a)(3), of the Federal 
Advisory Committee Act. The remaining 
series of meetings or portions thereof 
will be open to the public.

A copy of the Notice of Determination 
to close meetings or portions of 
meetings of the Committee is available 
for public inspection and copying in the 
Central Reference and Records 
Inspection Facility, room 6020, U.S. 
Department of Commerce, Washington, 
DC 20230. For further information or 
copies of the minutes, contact Lee Ann 
Carpenter on (202) 482-2583.

Dated: February 7,1994.
Betty Ferrell,
Director, T echn ica l A dvisory Com m ittee Unit. 
(FR Doc. 94-3181 Filed 2-10-94; 8:45 am] 
BILUNG CODE 3510-OT-M

International Trade Administration
[A-588-815]

Gray Portland Cement and Clinker 
From Japan; Preliminary Results of 
Antidumping Duty Administrative 
Review
AGENCY: International Trade 
Administration/Import Administration/ 
Department of Commerce.
ACTION: Notice of preliminary results of 
antidumping duty administrative 
review.
SUMMARY: In response to a request from 
the Ad Hoc Committee of Southern 
California Producers of Gray Portland 
Cement (the petitioner), the Department 
of Commerce (the Department) is 
conducting an administrative review of 
the antidumping duty order on gray 
Portland cement and clinker from Japan. 
The review covers one manufacturer/ 
exporter, Onoda Cement Co., Ltd. 
(Onoda), and the period May 1,1992, 
through April 30,1993. The review 
indicates the existence of dumping 
margins during this period.

As a result of the review, the 
Department has preliminarily 
determined to assess antidumping 
duties equal to the difference between 
the United States price (USP) and 
foreign market value (FMV). Interested 
parties are invited to comment on these 
preliminary results.

EFFECTIVE DATE: February 1 1 ,19 94 .
FOR FURTHER INFORMATION CONTACT: 
David Genovese or Michael Heaney, 
Office of Antidumping Compliance, 
International Trade Administration,
U.S. Department of Commerce, 
Washington, DC 20230; telephone 
(202)482-5254.
SUPPLEMENTARY INFORMATION: 
Background

On April 28,1993, the Department 
published a notice of “Opportunity to 
Request an Administrative Review” (58 
FR 25802) of the antidumping duty 
order on gray portland cement and 
clinker from Japan (56 FR 21658, May 
10,1$91). On May 3,1993, the 
petitioner requested that the Department 
conduct an administrative review of the 
antidumping duty order on gray 
Portland cement and clinker from Japan 
for Onoda. We initiated the review» 
covering the period May 1,1992, 
through April 30,1993, on June 25,
1993 (58 FR 34414). The Department is 
conducting this review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Act).
Scope of the Review

The products covered by this review 
are gray portland cement and clinker 
from Japan. Gray portland cement is a 
hydraulic cement and the primary 
component of concrete. Clinker, an 
intermediate material produced when 
manufacturing cement, has no use other 
than grinding into finished cement. 
Micro fine cement was specifically 
excluded from the antidumping duty 
order. Gray portland cement is currently 
classifiable under the Harmonized Tariff 
Schedule (HTS) item number 2523.29, 
and clinker is currently classifiable 
under HTS item number 2523.10. Gray 
portland cement has also been entered 
under item number 2523.90 as “other 
hydraulic cements”.

The HTS item numbers are provided 
for convenience and Customs purposes. 
The written product description 
remains dispositive as to the scope of 
the product coverage.

This review covers Onoda and the 
period May 1,1992, through April 30,
1993.
Product Comparisons

Product comparisons were made on 
the basis of standards established by the 
American Society for Testing and 
Materials (ASTM standards). All of the 
cement sold in the United States fell 
within two ASTM standards: Type I and 
Type n. Onoda sold thirteen kinds of 
cement in the home market during the 
period of review. Onoda provided

documents indicating the chemical 
composition, technical specifications, 
and uses for each cement type sold in 
the home market during the period of 
review.

Based on information submitted on 
the record, the Department’s finding in 
the 1983 investigation (see Final 
Determination of Sales at Less Than Fair 
Value: Portland Hydraulic Cement from 
Japan, 48 FR 41049, September 13,
1983), and our own research, we have 
determined that Type N cement is the 
closest comparable model to Type I 
cement and Type M Cement is the 
closest comparable model to Type II 
cement.

Onoda made no sales of clinker in the 
United States during the period of 
review.
United States Pnce

In calculating USP, the Department 
used purchase price (PP) or exporter’s 
sales price (ESP), as defined in sections 
772(b) and (c) of the Act. We made 
deductions, where appropriate, for 
loading costs, ocean freight, marine 
insurance, U.S. duty, unloading costs, 
all U.S. freight and insurance, terminal 
expenses, discounts, credit, 
commissions, and credit memoranda. 
We also deducted indirect selling 
expenses where appropriate, which 
included Onoda’s reported indirect 
selling expenses, plus technical 
services, advertising, bad debt, quality 
control expenses, dispatcher expenses, 
foreign inspection costs, general and 
administrative expenses, inventory 
carrying costs, and product liability 
expenses. We added to the USP the 
interest charged to late-paying 
customers.

On October 7,1993, the United States 
Court of International Trade (CIT), in 
Federal-Mogul Corporation and The 
Torrington Company v. United States, 
Slip Op. 93-194 (CIT, October 7,1993), 
rejected the Department’s methodology 
for calculating an addition to USP under 
section 772(d)(1)(C) of the Act to 
account for taxes that the exporting 
country would have assessed on the 
merchandise had it been sold in the 
home market. The CIT held that the 
addition to USP under section 
772(d)(1)(C) of the Act should be the 
result of applying the foreign market tax 
rate to the price of the United States 
merchandise at the same point in the 
chain of commerce that the foreign 
market tax was applied to the foreign 
market sales (Federal-Mogul, Slip Op. 
93-194 at 12).

The Eiepartment has changed its 
methodology in accordance with the 
Federal-Mogul decision. The 
Department has added to USP the result
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of multiplying the foreign market tax 
rate by the price of the merchandise 
sold in the United States at the same 
point in the chain of commerce that the 
foreign market tax was applied to 
foreign market sales. The Department 
has also adjusted the USP tax 
adjustments and the amount of tax 
included in FMV. These adjustments 
deducted the portions of the foreign 
market tax and the USP tax adjustment 
that are the result of expenses that are 
included in the foreign market price 
used to calculate foreign market tax and 
are included in the United States 
merchandise price used to calculate the 
USP tax adjustment and that are later 
deducted to calculate FMV and USP. 
These adjustments to the amount of the 
foreign market tax and the USP tax 
adjustment are necessary to prevent our 
new methodology for calculating the 
USP tax adjustment from creating 
antidumping duty margins where no 
margins would exist if no taxes were 
levied upon foreign market sales.

This margin creation effect is due to 
the fact that the bases for calculating 
both the amount of tax included in the 
price of the foreign market merchandise 
and the amount of the USP tax 
adjustment include many expenses that 
are later deducted when calculating 
USP and FMV. After these deductions 
are made, the amount of tax included in 
FMV and the USP tax adjustment still 
reflects the amounts of these expenses. 
Thus, a margin may be created that is 
not dependent upon a difference 
between USP and FMV, but is the result 
of the price of the United States 
merchandise containing more expenses 
than the price of the foreign market 
merchandise. The Department’s policy 
to avoid the margin creation effect is in 
accordance with the holding of the 
United States Court of Appeals for the 
Federal Circuit that the application of 
the USP tax adjustment under section 
772(d)(1)(C) of the Act should not create 
an antidumping duty margin if pre-tax 
FMV does not exceed USP (Zenith 
Electronics Corp. v. United States, 988
F.2d 1573,1581 (Fed. Cir. 1993)). In 
addition, the CIT has specifically held 
that an adjustment should be made to 
mitigate the impact of expenses that are 
deducted from FMV and USP upon the 
USP tax adjustment and the amount of 
tax included in FMV (Daewoo 
Electronics Co., Ltd. v. United States,
760 F. Supp. 200, 208 (CIT, 1991)). 
However, the mechanics of the 
Department’s adjustments to the USP 
tax adjustment and the foreign market 
tax amount as described above are not 
identical to those suggested in Daewoo.

In addition to the aforementioned 
deductions, we deducted value added in

the United States pursuant to section 
772(e)(3) of the Act for ESP sales 
involving further manufacture in the 
United States. We have determined that 
further manufacturing costs include: (1) 
The cost of manufacture; (2) movement 
charges; and (3) general expenses, 
including selling, general, and 
administrative expenses. The value 
added consists of the further 
manufacturing costs incurred in 
converting the cement into a ready mix 
product, and a proportional amount of 
profit or loss related to the value added. 
We calculated profit or loss by 
deducting from the sales price of the 
ready mix: (1) The production cost of 
the cement; (2) the finishing costs 
incurred in the United States; and (3) all 
expenses incurred in transporting the 
cement into the United States.

We then allocated proportionately the 
total profit or loss to the imported 
cement and the ready mix based on the 
proportion of the total cost of 
production to the cost of production 
attributable to the further manufacturing 
cost in the United States. We deducted 
only the profit or loss attributable to the 
U.S. value added.
Foreign Market Value

In calculating FMV, we used home 
market price, as defined in section 
773(a) of the Act. Home market price 
was based on ex-factory, GF terminal, 
or delivered prices to related and 
unrelated customers in the home 
market. The Department has not 
excluded sales to related parties because 
the Department has determined for this 
review that prices to related parties are 
comparable to prices to unrelated 
parties and, as a result, are at arm's- 
length.

Due to the existence of sales below 
the cost of production (COP) in the first 
administrative review, the Department 
had reasonable grounds to believe or 
suspect that sales below the COP may 
have occurred during this review. 
Accordingly, the Department initiated a 
COP investigation for this review. We 
calculated COP based on Onoda’s cost 
of materials, fabrications, and general 
expenses. The results of our cost test 
showed that more than ten percent but 
less than ninety percent of home market 
sales were below the COP and therefore, 
sales below the COP were made in 
substantial quantities. We determined 
that these below-cost sales were made 
over an extended period of time because 
they were made in more than two 
months of the review period. 
Furthermore, no evidence was 
presented to indicate that below-cost 
COP prices would permit the recovery 
of all costs within a reasonable period

\

of time in the normal course of trade. 
Thus, we dropped from our calculations 
of FMV all home market sales that were 
made below the COP.

In calculating the FMV used in the 
dumping calculation, we made 
deductions, where appropriate, for post
sale transportation costs, credit, 
packing, commissions, all freight costs, 
and all rebates and discounts. We made 
an upward adjustment to the home 
market sales price for interest Onoda 
charged to late-paying customers.

The Department also made an 
adjustment to the amount of 
consumption taxes included in FMV in 
accordance with the Department’s 
aforementioned tax adjustment 
methodology.

For comparison to PP sales, pursuant 
to 19 CFR 353.56 (1993) of the 
Department’s regulations, we made a 
circumstance-of-sale adjustment, where 
appropriate, for differences in credit. In 
addition, the Department did not deduct 
pre-sale transportation costs in 
accordance with the United States Court 
of Appeals for the Federal Circuit’s 
ruling in The Ad Hoc Committee ofAZ-  
NM-TX-FL Producers of Gray Portland 
Cement v. United States, Slip Op. 93- 
1239 (CAFC, January 5,1994).

For comparisons to ESP sales, we 
made further deductions for home 
market indirect selling expenses, which 
were comprised of pre-sale 
transportation costs, general indirect 
selling expenses, technical services, 
advertising, quality control cost, and 
expenses incurred for the scrapping of 
distribution terminals and the disposal 
of obsolete equipment. We limited the 
amount we deducted as home market 
indirect selling expenses to the amount 
of indirect selling expenses incurred on 
sales in the U.S. market, in accordance 
with § 353.56(b)(2) of the Department’s 
regulations.

Where appropriate, we made further 
adjustments to FMV to account for 
differences in physical characteristics of 
the merchandise, in accordance with 
§ 353.57 of the Department’s 
regulations.
Preliminary Results of Review

As a result of our comparison of USP 
to FMV, the Department preliminarily 
determines that a margin of 8.22 percent 
exists for Onoda for the period May 1,' 
1992, through April 30,1993.

Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice and any 
interested party may request a hearing 
within 10 days of publication. Any 
hearing, if requested, will be held 44 
days after the date of publication of this 
notice, or the first workday thereafter
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and will be limited to those issues 
raised in the case briefs and/or written 
comment. Case briefs and/or written 
comments from interested parties may 
be submitted not later than 30 days after 
the date of publication. Rebuttal briefs 
and rebuttals to written comments, 
limited to the issues raised in the case 
briefs and comments, may be filed not 
later than 37 days after the date of 
publication. The Department will 
publish die final results of this 
administrative review, including the 
results of its analysis of any written 
comments or case briefs.

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
USP and FMV may vary from the 
percentage stated above. The 
Department will issue appraisement 
instructions directly to the Customs 
Service.

Furthermore, the following deposit 
requirements will be effective for all 
shipments of the subject merchandise, 
entered or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(1) of the Act: (1) The 
cash deposit rate for the reviewed 
company will be that rate established in 
the final results of this administrative 
review; (2) for merchandise exported by 
manufacturers or exporters not covered 
in this review but covered in a previous 
review or the original less-than-fair- 
value (LTFV) investigation, the cash 
deposit rate will continue to be the rate 
published in the most recent final 
results or determination for which the 
manufacturer or exporter received a 
company-specific rate; (3) if the exporter 
is not a firm covered in this review, 
earlier reviews, or the original 
investigation, but the manufacturer is, 
the cash deposit rate will be that 
established for the manufacturer of the 
merchandise in these final results of 
review, earlier reviews, or the original 
investigation, whichever is the most 
recent; and (4) the “all others” rate will 
be 63.73 percent.

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review.

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
353.26 to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period.
Failure to comply with this requirement 
could result in the Secretary’s 
presumption that reimbursement of

antidumping duties occurred and the 
subsequent assessment of double 
antidumping duties.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)) and 19 
CFR 353.22.

Dated: February 4,1994.
Joseph A. Spettini,
A ctin g  A ssistan t Secretary fo r  Im port 
A dm inistration.
[FR Doc. 94-3274 Filed 2-10-94; 8:45 amj 
BH.UNG CODE 3510-DS-P

[A-201-504]

Porcelain-on-Steel Cooking Ware From 
Mexico; Preliminary Results of 
Antidumping Duty Administrative 
Review
AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce.
ACTION: Notice of preliminary results of 
antidumping duty administrative 
review.
SUMMARY: In response to a request by 
petitioner, the Department of Commerce 
is conducting an administrative review 
of the antidumping duty order on 
porcelain-on-steel cooking ware from 
Mexico. The review covers shipments of 
this merchandise to the United States 
during the period December 1,1990 
through November 30,1991. The review 
indicates the existence of dumping 
margins during the review period. We 
invite interested parties to comment on 
these preliminary results.
EFFECTIVE DATE: February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
Lorenza Olivas or Richard Herring, 
Office of Countervailing Compliance, 
International Trade Administration,
U.S. Department of Commerce, 
Washington, DC 20230; telephone: (202) 
482-2786.
SUPPLEMENTARY INFORMATION: 
Background

On December 2,1991, the Department 
of Commerce (the Department) 
published in the Federal Register a 
notice of “Opportunity to Request 
Administrative Review” (56 FR 61228) 
of the antidumping duty order on 
porcelain-on-steel cooking ware from 
Mexico for the period December 1,1990 
through November 30,1991. On 
December 12,1991, petitioner General 
Housewares Corporation requested an 
administrative review. We initiated the 
review on January 23,1992 (57 FR 
2704). The Department is conducting 
the administrative review in accordance

with section 751 of the Tariff Act of 
1930, as amended (the Tariff Act).
Scope of Review

Imports covered by this review are 
shipments of porcelain-on-steel cooking 
ware, including tea kettles, which do 
not have self-contained electric heating 
elements. All of the foregoing are 
constructed of steel and are enameled or 
glazed with vitreous glasses. This 
merchandise is currently classifiable 
under Harmonized Tariff Schedule 
(HTS) item number 7323.94.00. 
Kitchenware currently entering under 
HTS item number 7323.94.00.30 is not 
subject to the order. The HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive.

The review covers two manufacturers/ 
exporters, APSA and CINSA, of 
Mexican porcelain-on-steel cooking 
ware.
United States Price

In calculating U.S. price, the 
Department used purchase price and 
exporter’s sales price, as defined in 
section 772 of the Tariff Act. For those 
sales made directly to unrelated parties 
prior to importation into the United 
States, we based the United States price 
on purchase price, m accordance with 
section 772(b) of the Act. In those cases 
where sales were made through a 
related sales agent in the United States 
to an unrelated purchaser prior to the 
date of importation, we also used 
purchase price as the basis for 
determining U.S. price. For the latter 
sales, the Department determined that 
purchase price was the appropriate 
determinant of United States price 
because the merchandise was shipped 
directly from the manufacturer to the 

.unrelated buyers, without being 
introduced into the inventory of the 
related selling agent Moreover, direct 
shipment from the manufacturers to the 
unrelated buyers was the customary 
commercial channel for sales of this 
merchandise between the parties 
involved. Finally, the related selling 
agent located in the United States acted 
only as a processor of sales-related 
documentation and a communication 
link with the unrelated U.S. buyers.

Where all the above elements are met 
we regard, the routine selling functions 
of the exporter as merely having been 
relocated geographically from the 
country of exportation to the United 
States, where the sales agent performs 
them. Whether these functions take 
place in the United States or abroad 
does not change the substance 3f the 
transactions or the functions 
themselves. *t ISH H EL
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Where sales to the first unrelated 
purchaser occurred after importation 
into the United States, we based U.S. 
price on exporter’s sales price, in 
accordance with section 772(c) of the 
Tariff Act. Purchase price and exporter’s 
sales price (ESP) were based on the 
packed, f.o.b. price to unrelated 
purchasers in the United States. We 
made deductions from pinchase price 
and ESP, where applicable, for 
brokerage, foreign inland freight and 
insurance and U.S. import duties, in 
accordance with section 772(d)(2) of the 
Act. We also made deductions for 
discounts and rebates. We made further 
deductions from ESP, where applicable, 
for commissions, credit expenses and 
indirect selling expenses, pursuant to 
sections 772(e)(1) and (2) of the Act.

In addition, we made adjustments for 
the value added tax. On October 7,
1993, the United States Court of 
International Trade (CIT), in Federal- 
Mogul Corp. and the Torrington Co. v. 
United States, Slip Op. 93-194 (CIT, 
October 7,1993), rejected the 
Department’s methodology for 
calculating an addition to USP under 
section 772(d)(1)(C) of the Tariff Act to 
account for taxes that the exporting 
country would have assessed on the 
merchandise had it been sold in the 
home market. The CIT held that the 
addition to USP under section 
772(d)(1)(C) of the Tariff Act should be 
the result of applying the foreign market 
tax rate to the price of the United States 
merchandise at the same point in the 
chain of commerce that the foreign 
market tax was applied to foreign 
market sales. Federal-Mogul, Slip Op. 
93-194 at 12.

The Department has changed its 
methodology in accordance with the 
Federal-Mogul decisions. The 
Department added to USP the result of 
multiplying the foreign market tax rate 
by the price of the United States 
merchandise at the same point in the 
chain of commerce that the foreign 
market tax was applied .to foreign 
market sales. The Department also 
adjusted the USP tax adjustment and the 
amount of tax included in FMV. These 
adjustments deduct the portions of the 
foreign market tax and the USP tax 
adjustment that are the result of 
expenses that are included in the 
foreign market price used to calculate 
foreign market tax and are included in 
the United States merchandise price 
used to calculate the USP tax 
adjustment and that are later deducted 
to calculate FMV and USP. These 
adjustments to the amount of the foreign 
market tax and the USP tax adjustment 
are necessary to prevent our new 
methodology for calculating the USP tax

adjustment from creating antidumping 
duty margins where no margins would 
exist if no taxes were levied upon 
foreign market sales.

This margin creation effect is due to 
the fact that the bases for calculating 
both the amount of tax included in the 
price o f the foreign market merchandise 
and the amount of the USP tax 
adjustment include many expenses that 
are later deducted when calculating 
USP and FMV. After these deductions 
are made, the amount of tax included in 
FMV and the USP tax adjustment still 
reflects the amounts of these expenses. 
Thus, a margin may be created that is 
not dependent upon a difference 
between USP and FMV, but is the result 
of the price of the United States 
merchandise containing more expenses 
than the price of the foreign market 
merchandise. The Department’s policy 
to avoid the margin creation effect is in 
accordance with the United States court 
of Appeals’ holding that the application 
of the USP tax adjustment under section 
772(d)(c) of the Tariff Act should not 
create an antidumping duty margin if 
pre-tax FMV does not exceed USP. 
Zenith Electronics Corp. v'. United 
States, 988’F.2d 1573,1581 (Fed. Cir. 
1993). In addition, the CIT has 
specifically held that an adjustment 
should be made to mitigate the impact 
of expenses that are deducted form FMV 
and USP upon the USP tax adjustment 
and the amount of tax included in FMV. 
Daewoo Electronics Co., Ltd. v. United 
States (Daewoo), 760 F. Supp. 200, 208 
(QT, 1991). However, the mechanics of 
the Department's adjustments to the 
USP tax adjustment and the foreign 
market tax amount as described above 
are not identical to those suggested in 
Daewoo.

Sales or merchandise manufactured 
by APSA which entered the United 
States between December 1,1990 and 
December 31,1991, have been assessed 
countervailing duties; therefore, they are 
entitled to an upward adjustment to the 
U.S. price pursuant to section 
772(d)(1)(D) of the Tariff Act. As a 
result, we have increased APSA’s U.S. 
price by the amount of the export 
subsidies found in the countervailing 
duty order on porcelain-on-steel 
cooking ware from Mexico.
F o r e ig n  M a r k e t  V a lu e

In calculating foreign market value, 
the Department used home market 
price, as defined in section 773 of the 
Tariff Act, for APSA. We also used 
home market price for CINSA, when 
sufficient quantities of such or similar 
merchandise were sold in the home 
market, at or above the cost of 
production, to provide a basis for

comparison. Home market price was 
based on the packed, ex-factory or 
delivered price to related and unrelated 
purchasers in the home market. In our 
margin calculations, we used related 
and unrelated party sales because we 
found that the prices were comparable. 
Where applicable, we made deductions 
from the home market price for inland 
freight and insurance, discounts, rebates 
and home market packaging. We made 
an adjustment to home market price, 
where appropriate, for physical 
differences in the merchandise, in 
accordance with 19 CFR 353.57.

For comparisons involving both 
purchase price and exporter’s sales 
price, we included in the foreign market 
value, the amount of value added tax 
collected in the home market. We also 
calculated the amount of the tax that 
was due solely to the inclusion of price 
deductions in the original tax base (i.e., 
the tax rate times the sum of any 
adjustments, expenses, charges, and 
offsets that were deducted from the tax 
base). This amount was deducted from 
the amount of value added tax collected 
in the home market. By making this 
additional tax adjustment, we avoid a 
distortion that would cause the creation 
of a dumping margin even when pre-tax 
dumping is zero.

For comparisons to purchase price, 
pursuant to section 773(a)(4)(B) and 19 
CFR 353.56(a)(2), we made a 
circumstances-of-sale adjustment, where 
appropriate, for differences in credit 
expenses.

For comparisons involving ESP 
transactions, we made further 
deductions from home market price, 
where appropriate, for credit expenses 
and commissions, and we made an 
adjustment to home market price for 
indirect selling expenses, in accordance 
with 19 CFR 353.56(b). In addition, we 
calculated a re-adjustment of the 
amount of tax on the U.S. direct selling 
expenses added to foreign market value 
by applying the tax rate to those 
expenses. This re-adjustment amount 
was also added to foreign market value.

For CINSA’s home market models for 
which there were insufficient sales at or 
above the cost of production (COP), we 
used constructed value. (See, Office of 
Accounting COP analysis memorandum 
dated November 5,1993 (OA 
memorandum)). Constructed value 
consists of the sum of materials, 
fabrication, overhead, general expenses, 
profit, and U.S. packing. In accordance 
with section 773(e)(1)(B) (i) and (ii), we 
used: (1) The actual amount of general 
expenses because those amounts were 
more than the statutory minimum of ten 
percent and (2) the actual amount of
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profit where it exceeded the statutory 
minimum of eight percent.

In our COP analysis, we have relied 
on COP information submitted by 
CINSA. except in instances where it was 
not appropriately quantified cm" valued. 
More notable, we recalculated direct 
labor expenses to account for expenses 
related to employee profit sharing. Also, 
because CINSA foiled to provide 
requested information on depreciation 
based upon the revaluation of assets in 
accordance with the Department’s 
normal practice (See, e.g., Gray Portland 
Cement and Cylinder from Mexico;
Final Results of Antidumping 
Administrative Review (58 FR 25803; 
April 28,1993) and Final Results of 
Antidumping Administrative Review; 
Porcelain on Steel Cooking Ware from 
Mexico (58 FR 43327; August 16,1993)), 
we have recalculated depreciation 
expenses using best information 
available (3IA) based on information 
submitted in CINSA’s response to the 
Department’s supplemental 
questionnaire. Accordingly, we 
increased the reported fixed overhead 
expenses (which includes depreciation 
expenses). See OA memorandum of 
November 5,1993.
P r e l im in a r y  R e s u lt s  o f  t h e  R e v ie w

As a result of our review, we 
preliminarily determine that the 
following margins exist for the period 
December 1,1990 through November 
30,1991:

As a result of our review, we 
determine the margins to be:

Manufacturer/exporter Margin (per
cent)

APSA „...... ........ ......... .. .... 8.71
C IN SA .................................... «... 45.59
All others ............................. 29.52

Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice. 
Representatives of parties to the 
proceeding may request disclosure of 
proprietary information under 
administrative protective order no later 
than 10 days after the representative’s 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date die case briefs are due. 
Any interested party may request a 
hearing not later than 10 days after 
publication of this notice. Any hearing, 
if requested, will be held no later than 
seven days after the scheduled date for 
submission of rebuttal briefs. Persons 
interested in attending the hearing 
should ascertain with the Department 
the date and time of the hearing. Copies 
of case briefs and rebuttal briefs must be 
servee on interested parties in

accordance with 19 CFR 353.38(e). 
Interested parties may submit written 
arguments in case briefs within 30 days 
of the date of publication. Rebuttal 
briefs, limited to arguments raised In 
case briefs, may be submitted seven 
days after the time limit for filing the 
case brief.

The Department will publish the final 
results of the administrative review, 
including the results of its analysis of 
issues raised in any case or rebuttal brief 
or at a hearing.

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions directly to 
the Customs Service.

Further, the following deposit 
requirements will be effective upon 
publication of the final results of this 
administrative review for all shipments 
of the subject merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after the publication 
date, as provided by section 751(a)(1) of 
the Tariff Act: (1) The cash deposit rates 
for the reviewed companies will be 
those rates established in the final 
results of this administrative review; (2) 
for previously reviewed or investigated 
companies not listed above, the cash 
deposit rate will continue to be the 
company-specific rate published for the 
most recent period; (3) if the exporter is 
not a firm covered in this review, a prior 
review, or the original less-thsn-fair 
value investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of 
the merchandise; and (4) the cash 
deposit rate for all other manufacturers 
or exporters will be the “all others” rate 
established in the final notice of the 
less-than-fair value investigation in this 
case (51 FR 36435 October 10,1986), in 
accordance with the Court of 
International Trade’s decision in Floral 
Trade Council v. United States, Slip Op. 
93-79, and Federal Mogul Corporation 
v. United States, Slip Op. 93-83. The 
“all others” rate is 29.52 percent.

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review.

This notice serves as a preliminary 
reminder to importers of their 
responsibility under 190 CFR 353.26 to 
file a certificate regarding the 
reimbursement of antidumping duti es 
prior to liquidation of the relevant 
entries during this review. Failure to 
comply with this requirement could

result in the Secretary’s presumption 
that reimbursement of antidumping 
duties occurred and subsequent 
assessment of double antidumping 
duties.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19U.S.C. 1675(a)(l)J 
and 19 CFR 353.22.

Dated: February 4,1994.
Joseph A. Spetrini,
Acting Assistant Secretary for Import 
Administration.
[FR Doc. 94-3182 Filed 2-10-94; 8:45 ami
BILUNG CODE 351&-DS-P-M

[A-834-803J

Titanium Sponge From Kazakhstan; 
Preliminary Results of Antidumping 
Duty Administrative Review
AGENCY: International Trade 
Administration/Import Administration/ 
Department of Commerce.
ACTION: Notice of preliminary results of 
antidumping duty administrative 
review.
SUMMARY: In response to a request from 
the petitioner, Oregon Metallurgical 
Corporation (OREMET), the Department 
of Commerce (the Department) is 
conducting an administrative review of 
the antidumping finding on titanium 
sponge from Kazakhstan. The review 
covers exports of the subject 
merchandise to the United States from 
Kazakhstan during the period from 
August 1,1992, through July 31,1993. 
The review indicates that no shipments 
of the subject merchandise took place 
during the period of review. Interested 
parties are invited to comment on these 
preliminary results.
EFFECTIVE DATE: February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
David Genovese or Laurel LaCivita, 
Office of Antidumping Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 
Washington, DC 20230; telephone 
(202)482-5254.
SUPPLEMENTARY INFORMATION: 
Background

On August 28,1968, the Department 
of the Treasury published an 
antidumping finding on titanium 
sponge from the Union of Soviet 
Socialist Republics (U.S.S.R.)(33 FR 
12138). In December 1991, the U.S.S.R. 
divided into fifteen independent states. 
To conform to these changes, the 
Department changed the original 
antidumping finding into fifteen 
findings applicable to the Baltic states
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and the former Republics of the Soviet 
Union (57 FR 3607G, August 12,19923.

On August 3,1993, the Department 
published a notice of “Opportunity to 
Request an Administrative Review” (58 
FR 41239) of the antidumping finding 
on titanium sponge from Kazakhstan (57 
FR 36070, August 12,1992), On August
30,1993, QREMET requested an 
administrative review. The Department 
initiated the review on September 30, 
1993 (58 FR 51053), covering the period 
August 1,1992, through July 31,1993. 
The Department is conducting this 
review in accordance with section 751 
of the Tariff Act of 1930, as amended 
(the Act).
Scope of the Review

The merchandise covered by this 
review is all imports of titanium sponge 
from Kazakhstan. Titanium sponge is 
chiefly used for aerospace vehicles, 
specifically, in the construction of 
compressor blades and wheels, stator 
blades, rotors, and'other parts in aircraft 
gas turbine engines.

Imports of titanium sponge are 
currently classifiable under the 
harmonized tariff schedule (HTS) 
subheading 8108.10.50.10. The HTS 
subheading is provided for convenience 
and customs purposes; our written 
description of the scope of this finding 
is dispositive.

This review covers sales and entries 
by Kazakh exporters, producers , sellers, 
and resellers of the subject merchandise 
during the period August 1,1992, 
through July 31,1993.
Preliminary Results of Review

The Kazakh government reported, and 
Census documents confirmed, that there 
were no exports of titanium sponge to 
the United States during the period of 
review. Therefore, we preliminarily 
determine to set the cash deposit rate at 
83.96 percent, which is the rate 
established in the final results of the last 
review of the antidumping finding on 
titanium sponge from the US.SjR. (see 
52 FR 9323, March 24,1987).

Furthermore, the following deposit 
requirement will be effective for all 
shipments of the subject merchandise, 
entered or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(1) of the Act: The cash 
deposit rate for entries of titanium 
sponge from Kazakhstan will be that 
rate established in the final results of 
this administrative review.

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review.

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
353.26 to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. 
Failure to comply with this requirement 
could result in the Secretary’s 
presumption that reimbursement of 
antidumping duties occurred and the 
subsequent assessment of double 
antidumping duties.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)) and 19 
CFR 353.22.

Dated: February 3,1994.
Joseph A. Spettini,
Acting Assistant Secretary for Import 
Administration.
[FRDoc. 94-3183 Filed 2-10-94; 8:45 ami 
BILLING CODE 3510-DS-P

(A-583-815]

Notice of Amended Final 
Determination and Antidumping Duty 
Order; Certain Welded Stainless Steel 
Pipes From Taiwan
AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: February 11,1994.
FOR FURTHER INFORMATION CONTACT: John 
Beck, Office of Antidumping Duty 
Investigations, Import Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone 
(202)482-3464,
Scope of Order

The merchandise subject to this 
antidumping duty o^der is welded 
austenitic stainless steel pipe (WSSP) 
that meets the standards and 
specifications set forth by the American 
Society for Testing ami Materials 
(ASTM) for the welded form of 
chromium-nickel pipe designated 
ASTM A—312. The merchandise covered 
by the scope of the investigation also 
includes austenitic welded stainless 
steel pipes made according to the 
standards of other nations which are 
comparable to ASTM A—312.

WSSP is produced by forming 
stainless steel flat-rolled products into a 
tubular configuration and welding along 
the seam. WSSP is a commodity product 
generally used as a conduit to transmit 
liquids or gases. Major applications for 
WSSP include, but are not limited to, 
digester lines, blow lines, 
pharmaceutical lines, petrochemical 
stock lines, brewery process and

transport lines, general food processing 
lines, automotive paint lines ami paper 
process machines.

Imports of WSSP are currently 
classifiable under the following HTSUS 
subheadings: 7306.40.1000, 
7306.40-5005, 7306.40.5015, 
7306.40.5045, 7306.40.5060, and 
7306.40.5075. Although these 
subheadings include both pipes and 
tubes, the scope of this investigation is 
limited to welded austenitic stainless 
steel pipes. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
investigation is dispositive.
Amendment of Final Determination and 
Antidumping Duty Order

On November 4,1992, the Department 
of Commerce made its final 
determination that certain welded 
stainless steel pipes from Taiwan were 
being sold at less than fair value (57 FR 
53705, November 12,1992).

In the final determination, one of the 
producers, Chang Tieh Industry Co.,
Ltd. (CTÏ), had a final antidumping duty 
margin of zero. The Department would 
normally exclude from the application 
of an antidumping duty order a 
producer with a zero margin. In this 
instance, however, petitioners 
submitted evidence indicating that CTFs 
sales were contrived for purposes of the 
Department’s investigation. Specifically, 
petitioners submitted statements by 
several affiants who asserted that they 
were told by officials of CTl’s -U.S. 
customer that CTI sold small quantities 
of WSSP during the period of 
investigation (PQI) at artificially high 
prices with the intention of making 
sales at less than fair value (LT’FV) after 
being excluded from the order. In view 
of the small volume of CTTs sales, and 
the fact that CTI did not sell the subject 
merchandise in the U.S. market prior to 
the PGI, petitioners’ evidence raised 
significant concerns about potential 
evasion, by CTI, of the antidumping 
duty order.

To address these concerns, the 
Department required CTI to provide, as 
a condition for its exclusion from the 
application of the order, a certification 
similar to those required under 
§§ 353.14 and 353.25(b) of the 
Department’s regulations. The 
certification constituted an affirmation 
by CTI that it had not dumped goods in 
the past and would not dump goods m 
the future. Chang Tieh had to certify 
that it: (1) Did not sell subject 
merchandise to the United States at less 
than its foreign market value during the 
POI; (2) did not intend to sell the subject 
merchandise to the United States at less
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than its foreign market value in the 
future; and (3) agreed to application of 
the order to its imports of the subject 
merchandise, if the Department 
determined, at any time during the^ 
existence of the order, that CTI had sold 
or was likely to sell subject merchandise 
to the United States at less than its 
foreign market value.

On December 22,1992, the 
Department of Commerce amended its 
final determination to reflect the fact 
that it had received CTI’s certifications 
and issued an antidumping duty order 
(57 FR 62300, December 30,1992). This 
order excluded CTI from the application 
of the antidumping duty order, provided 
that CTI acted consistently with its 
certifications.

On December 9,1993, the Court of 
International Trade decided in the case 
of Avesta Sheffield Inc., et al. (Avesta) 
v. United States, Slip Op. 93—232 
(December 9,1993) that the Department 
could not justify conditioning CTI’s 
exclusion on submission of the 
certification. This issue was remanded 
to the ̂ Department with instructions to 
exclude CTI unconditionally from the 
antidumping duty order. The Court 
expressly stated that the issue of 
whether Commerce could initiate a 
changed circumstances review if Chang 
Tieh is later alleged to be dumping was 
not before the Court and was, therefore, 
not addressed.

accordingly, we are amending the 
final determination and order to 
eliminate any reference to the 
certification requirement. Because the 
Department has already directed 
Customs officers to exclude CTI from 
the antidumping duty order, no further 
Customs instructions are necessary. 
However, if the Department has 
reasonable cause to believe or suspect at 
any time that CTI has sold or is likely 
to sell the subject merchandise to the 
United States at less than its foreign 
market value, then the Department may 
institute an administrative review of CTI 
under section 751(b) of the Tariff Act of 
1930, as amended.

This notice constitutes the amended 
final determination and antidumping 
duty order with respect to welded 
stainless steel pipe from Taiwan. 
Interested parties may contact the 
Central Records Unit, room B-099 of the 
Main Commerce Building, for copies of 
an updated list of antidumping duty 
orders currently in effect.

This amended final determination 
and order is published in accordance 
with sections 735(a) and 736(a) of the 
Act and 19 CFR 353.20(a)(4) and 353.21.

Dated: February 7,1994.
Joseph A. Spetrini,
Acting Assistant Secretary for Import 
Administration.
[FR Doc. 94-3275 Filed 2-10-94; 8:45 am] 
BILUNQ CODE 3510-DS-P

(C-401-4Q1)

Certain Carbon Steel Products From 
Sweden; Final Results of 
Countervailing Duty Administrative 
Review
AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce.
ACTION: Notice of final results of 
countervailing duty administrative 
review.
SUMMARY: On November 19,1993, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain carbon steel products from 
Sweden (58 FR 61065). We have now 
completed this review and determine 
the net subsidy to be 4.27 percent ad 
valorem for the period January 1,1991 
through December 31,1991.
EFFECTIVE DATE: February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
Stephanie Moore or Maria MacKay, 
Office of Countervailing Compliance, 
International Trade Administration,
U.S. Department of Commerce, 
Washington, DC 20230; telephone: (202) 
482-2786.
SUPPLEMENTARY INFORMATION: 
B a c k g r o u n d

On November 19,1993, the 
Department of Commerce (the 
Department) published in the F e d e r a l  
R e g is te r  (58 FR 61066) the preliminary 
results of its administrative review of 
the countervailing duty order on certain 
carbon steel products from Sweden (50 
FR 41547; October 4,1985). The 
Department has now completed this 
review in accordance with section 751 
of the Tariff Act of 1930, as amended 
(the Act).
S c o p e  o f  R e v ie w

Imports covered by tnis review are 
shipments from Sweden of cold-rolled 
carbon steel flat-rolled products, 
whether or not corrugated or crimped; 
whether or not pickled, not cut, not 
pressed and not stamped to non- 
rectangular shape; not coated or plated 
with metal and not clad; over 12 inches 
in width and of any thickness; whether 
or not in coils. During the period of 
review this merchandise was classified 
under item numbers 7209.11.00,

7209.12.00, 7209.13.00, 7209.21.00,
7209.22.00, 7209.23.00, 7209.24.50,
7209.31.00, 7209.32.00, 7209.33.00,
7209.34.00, 7209.41.00, 7209.43.00,
7209.44.00, 7209.90.00, 7211.30.50, 
7211.41.70 and 7211.49.50 of the 
Harmonized Tariff Schedule (HTS). The 
HTS item numbers are provided for 
convenience and Customs purposes.
The written description remains 
dispositive.

The review covers the period January 
1,1991 through December 31,1991 and 
twelve programs, Svenskt Stal AB 
(SSAB) was the only Swedish producer 
and/or exporter of the subject 
merchandise that exported to the United 
States during the review period.
A n a ly s i s  o f  P r o g r a m s

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments.
F in a l  R e s u lt s  o f  R e v ie w

As a result of our review, we 
determine the net subsidy to be 4.27 
percent ad valorem during the period 
January 1,1991 through December 31, 
1991.

Therefore, the Department will 
instruct the Customs Service to assess 
countervailing duties of 4.27 percent of 
the f.o.b. invoice price on all shipments 
of this merchandise exported on or after 
January 1,1991 and on or before 
December 31,1991. The Department 
will also instruct the Customs Service to 
collect a cash deposit of estimated 
countervailing duties of 4.27 percent of 
the f.o.b. invoice price of all shipments 
of the subject merchandise from Sweden 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice. This deposit 
requirement shall remain in effect until 
publication of the final results of the 
next administrative review.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675 (a)(1)) and 19 
CFR 355.22. «

Dated: February 3,1994.
Joseph A. Spetrini,
Acting Assistant Secretary for Import 
Administration.
[FR Doc. 94-3277 Filed 2-10^94; 8:45 am] 
BILLING CODE 3510-DS-P

Applications for Duty-Free Entry of 
Scientific Instruments

Pursuant to Section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR 301), we 
invite comments on the question of



Federal .Register / Vol. 59, No. 29 / Friday, February 11, 1994 J Notices 6621

whether instruments of equivalent 
scientific value, far the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States.

Comments must comply with 
Subsections 301.5{a)(3) and '(4) of the 
regulations and be filed within 20 days 
with the Statutory import Programs 
Staff, U.S. Department of Commerce, 
Washington, DC 20230. Applications 
may be examined between 8:30 am . and 
5 p.m. in room 4211, U-S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC.

Docket Numbers: 93-157 ¡and 94-003. 
Applioant: The Ohio State University, 
2041 College Road, Columbus, OH 
43210. Instrument: Electron Microscope, 
Models CM200 FEG and CM200 LaB*,. 
Manufacturer: N.V. Philips, The 
Netherlands. Intended Use: The 
instruments will be used for-general 
morphological and structural ¡studies of 
ceramics and metals, including high 
temperature superconductors,, high 
temperature metal alloys, evaporated 
metallic thin films, silicon hi crystals, 
soils and geological minerals, polymers 
and possibly some biological samples.
In addition, the instruments will be 
used for microscopy classes and 
individual training of faculty, staff and 
students. Applications Received by 
Commissioner o f Customs: January 14,
1994.

Docket Number: 94—001. Applicant: 
U5DA-Agricultural Research Service, 
IAREC, Rt. 2, Box 2953-A, Prosser, WA 
99350. Instrument: Electron Microscope, 
Model JEM-1010. Manufacturer: JEOL 
Ltd., Japan. Intended Use: The 
instrument will be used for research 
studies of viruses that infect plants, 
primarily agricultural crops. Daily uses 
include examination of virus particles 
during and after purification of the 
virus, and examination for the presence 
of virus particles in sap from plants 
exhibiting -disease symptoms. In 
addition, the instrument will be used to 
train students to use appropriate 
methods in virus disease diagnosis and 
to demonstrate techniques in virus 
characterization in a course in applied 
plant virology. Application Received by 
Commissioner of Customs: January 7, 
1994.

Docket Number: 94-002. Applicant: 
University of Illinois atUrbana- 
Champaign, Purchasing Division, 506 
South Wright Street, 207 Henry 
Administration Building, Urbana, JL 
61801. Instrument: ELISA Juice 
Extraction Presses w/£Ieetromc Buffer 
Units. Manufacturer: Erich Podahaaa, 
Germany. Intended Use: The instrument 
will be used for studies of extracted

plant sap to identify vims. Application 
Received by •Commissioner o f Customs: 
January 7,1994.

Docket Number: 94-904. Applicant: 
Regents of the University of California, 
Berkeley. .239 Hildebrand Hall,
Berkeley, CA 94720. Instrument: X-Y 
Scanning Unit; Upgrade to Brewster 
Angle Microscope. Manufacturer: 
Nanofilm Technokgie, Inc., Germany. 
Intended Use: The instrument will be 
used to upgrade a BAM instrument 
currently being used to study the 
structure of mono-molecular films at the 
air/water interface. Application 
Received by Commissioner of Customs : 
January 14,1994.*

Docket Number: 94-005. Applicant 
The Benmsylvania State University, 
Materials Research Laboratory, 
University Park, PA 16802. Instrument: 
Electron Microscope, Model JEM- 
200QEXII/SEG/DP/DP. Manufacturer: 
JEOL Ltd., Japan. Intended Use: The 
instrument will be used to perform in- 
situgas solid studies to examine the 
properties of a number of carbonaceous 
materials, bath fibres and thin films. In 
addition, very fundamental studies will 
be performed on the behavior of 
specimens as they undergo reaction. 
Application Received by Commissioner 
of Customs: January 14,1994.

Docket Number: 94-006. Applicant: 
California Institute of Technology, 1201 
E. California Boulevard, (Mail Code 
170-25), Pasadena/CA 91125. 
Instrument: Mass Spectrometer, Model 
215—50.. Manufacturer: Mass Analyser 
Products, Ltd«, United Kingdom. 
Intended Use:The instrument willbe 
used for high precision ¡analysis of 
isotopic and elemental abundances of 
He, Ne, Kr, Ar, and Xe in geological 
materials frocks and minerals from 
various localities). Application Received 
by Commissioner of Customs: January
14,1994.

Docket Number: 94-007. Applicant: 
Occidental College, Department of 
Chemistry, 1600 Campus Road, Los 
Angeles,jCA 90041. Instrument: Multi- 
Mixing Rapid Kinetics Accessory with 
Pneumatic Attachment, Model SFA- 
12MX. Manufacturer: Hi-Tech, United 
Kingdom. Intended Use: Hie instrument 
will be used to measure the reaction 
between NADPH and 6- 
phosphogluconate lactone catalyzed by 
glucose-6-phosphate dehydrogenase 
isolated from human erythrocytes. 
Application Received by Commissioner 
of Customs: January 21,1994.

Docket Number: 94-008. Applicant: 
University of Florida, Department of 
Chemistry, P.O. Box 117200,
Gainesville, FL 32611—7290. Instrument: 
Electrothermal Vaporization Source. 
Manufacturer: Finnigan MAT, United

Kingdom. Intended Use: The instrument 
will be used to vaporize small volume 
samples (composed of various elements) 
for subsequent transport and detection 
by two-step laser enhanced ionization 
spectrometry in a unique mini-flame 
laser enhanced ionization detector. 
Application Received by Commissioner 
of Customs: January 26,1994.
Pamela Woods
Acting Director, Statutory import Programs 
Staff
[FR Doc. 94-3276 Filed 2-10-94-, 6.45 am]
BILUNG CODE 3510-OS-F

National Oceanic and Atmospheric 
Administration

p.D. 020794C]

Mid-Atlantic Fishery Management 
Council; Meeting

AGENCY: National Marine Fisheries 
Service ■(NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notice of public meeting.

SUMMARY: The Mid-Atlantic Fishery 
Management Council’s Summer 
Flounder Monitoring Committee wilt 
hold a meeting on March 2,1994, at the 
Ramada Inn (Autumn Room), 76 
Industrial High way, Itssingtan, PA; 
telephone; {215) 521-9600. The meeting 
will begin at 10 a n ,

The purpose of the. meeting is to 
recommend the summer flounder 
recreational fishery management 
measures for 1994.

The meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
auxiliary aids should be directed to 
Joanna Davis at least 5 days prior to the j 
meeting date.
FOR FURTHER INFORMATION CONTACT:
David R. Keifer, Executive Director, 
Mid-Atlantic Fishery Management 
Council, Room 2115, Federal Building, j 
300 South New Street, Dover, BE 19901; 
telephone: (302) 674-2331.

Dated: February 7,19.94.
David S. Orest in,
Acting Director, Office of ¡Fisheries 
Comservatiaa and Management, National 
Marine Fisheries Service.
[FR Doc. 9 4 -3 2 4 0  M ed  2 -4 0 -9 4 ; 8:45 «m | 
BILLING CODE 35t0-»-4»
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COMMITTEE FOR PURCHASE FROM 
PEO PLE WHO ARE BUND OR 
SEV ER ELY  DISABLED

Additions and Deletion to the 
Procurement List; Correction

In the document appearing on page 
58155 in the third column of FR Doc. 
93—26706 in the issue of October 29, 
1993 the commodity listed as Box, 
Shipping 8115-00-117- should read 
8115-00-117-8249.
Beverly L. Milkman,
Executive Director.
[FR Doc. 94-3280 Filed 2-10-94; 8:45 am] 
BILLING CODE 6820-33-P

Procurement List Proposed Additions 
and Deletion
AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled,.
ACTION: Proposed Additions to and 
Deletion from Procurement List.
SUMMARY: The Committee has received 
proposals to add to the Procurement List 
a commodity and services to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities, and to 
delete a service previously furnished by 
such agencies.
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: March 14,1994.
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Square 3, Suite 403, 
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 603-7740. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 47(a) (2) and 41 CFR parts 51-2-
3. Its purpose is to provide interested 
persons an opportunity to submit 
comments on the possible impact of the 
proposed actions.
Additions

If the Committee approves the 
proposed additions, all entities of the 
Federal Government (except as 
otherwise indicated) will be required to 
procure the commodity and services 
listed below from nonprofit agencies 
employing persons who are blind or 
have other severe disabilities.

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The action will not result in any 
additional reporting, recordkeeping or

other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
commodity and services to the 
Government.

2. The action does not appear to have 
a severe economic impact on current 
contractors for the commodity and 
services.

3. The action will result in 
authorizing small entities to furnish the 
commodity and services to the 
Government.

4. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the commodity and 
services proposed for addition tp the 
Procurement List, Comments on this 
certification are invited. Commenters 
should identify the statement(s) 
underlying the certification on which 
they are providing additional 
information. The following commodity 
and services have been proposed for 
addition to Procurement List for 
production by the nonprofit agencies 
listed:
Commodity
Metal Strip, Bag Tie, Plain, 8135-00— 

846-8409, NPA: The Chimes, Inc., 
Baltimore, Maryland

Services
Commissary Shelf Stocking and 

Custodial, Naval Air Station 
Commissary, Jacksonville, FL, NPA: 
CCAR Services, Inc., Green Cove 
Springs, Florida

Janitorial/Custodial, U.S. Courthouse, 
500 Pearl Street, New York, New 
York, NPA: Fedcap Rehabilitation 
Services, Inc., New York, New York

Deletion
The following service has been 

proposed for deletion from the 
Procurement List: Janitorial/Custodial, 
U.S. Army Reserve Facility, 14631 S.E. 
192nd Street, Renton, Washington. 
Beverly L. Milkman,
Executive Director.
[FR Doc. 94-3279 Filed 2-10-94; 8:45 am] 
BILLING CODE 6820-33-4»

Procurement List Additions
AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled.
ACTION: Additions to the Procurement 
List.
SUMMARY: This action adds to the 
Procurement List commodities and 
services to be furnished by nonprofit

agencies employing persons who are 
blind or have other severe disabilities. 
EFFECTIVE DATE: March 14,1994. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Crystal Square 3, Suite 403, 
1735 Jefferson Davis Highway, 
Arlington, Virginia 22202-3461.
FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 603-7740. 
SUPPLEMENTARY INFORMATION: On 
October 22, November 29 and December 
17,1993, the Committee for Purchase 
From People Who Are Blind or Severely 
Disabled published notices (58 FR 
54559, 62646 and 65971) of proposed 
additions to the Procurement List.

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the commodities and services, fair 
market price, and impact of the 
additions on the current or most recent 
contractors, the Committee has 
determined that the commodities and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR part 
51-2.4.

I certify that-the following action will 
not have a significant impact on a 
substantial number of small entities.
The major factors considered for this 
certification were:

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
commodities and services to the 
Government.

2. The action does not appear to have 
a severe economic impact on current 
contractors for the commodities and 
services.

3. The action will result in 
authorizing small entities to furnish the 
commodities and services to the 
Government.

4. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46-48c) in 
connection with the commodities and 
services proposed for addition to the 
Procurement List.

Accordingly, the following 
commodities and services are hereby 
added to the Procurement List:
Commodities
Holder, Clinical Chart, 6530-01-115-

7835
Tape, Pressure-Sensitive Adhesive
7510-00-074-4996
7510-00-074-4954
7510-00-074-4963
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7510-00-074-4955 
7510-00-074-5029 
7510—00-074—4964 
7510—00—074—4960 
7510-00-074-4946 
7510-00-074-5124 
7510-00-074-4969 
7510—00—2667-5016 
7510-00-074-4961 
7510-00-074-4952 
7510-00-074-4978 
7510-00-074-4962
Services
Grounds Maintenance, Quarters and 

Common Areas, Fort Sam Houston, 
Texas

Janitorial/Custodial, Social Security 
Administration, 4377 Mission Street, 
San Francisco, California.
This action does not affect current 

contracts awarded prior to the effective 
date of this addition or options 
exercised under those contracts.
Beverly L. Milkman,
Executive Director.
[FR Doc. 94-3278 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6820-33-P

DEPARTMENT OF DEFENSE

Office of the Secretary

Strategic Environmental Research and 
Development Program, Scientific 
Advisory Board; Meeting
ACTION: Notice,

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following Committee 
meeting:
DATES OF MEETING: Wednesday, February 
23,1994 thru Friday, February 25,1994. 
0800 to approximately 1700.
PLACE: In the auditorium at the 
Environmental Protection Agency, Air & 
Energy Engineering Research Lab, 
Research Triangle Park, NC.
MATTERS TO BE CONSIDERED: Research 
and Development proposals requesting 
SERDP funds in excess of $1M will be 
reviewed.

This meeting isopen to the public. 
Any interested person may attend, 
appear before, or file statements with 
the Scientific Advisory Board at the 
time and in the manner permitted by the 
Board.
FOR FURTHER INFORMATION CONTACT: Ms. 
Ann Maxwell or Mr. John Rupnik, 2200 
Clarendon, suite 900, Arlington, VA 
22201,703-525-9400.

Dated: February 7,1994.
P atricia  L. T oppings,
Alternate OSD Federal Register liaison 
Officer, Department of Defense.
[FR Doc. 94-3187 Filed 2-10-94; 8:45 am] 
BILUNG CODE 8000-04-M

Department of the Air Force

AFIT Subcommittee of the Air 
University Board of Visitors; Meeting

The Air Force Institute of Technology 
Subcommittee of the Air University 
Board of Visitors will hold an open 
meeting on 6-8 March 1994, with the 
first business session beginning at 0830 
in the Commandant’s Conference Room, 
Building 125, Wright Patterson Air 
Force Base, Ohio (5 seats available).

The purpose of the meeting is to give 
the board an opportunity to review Air 
Force Institute of Technology’s 
educational programs and to present to 
the Commander a report of their 
findings and recommendations 
concerning these programs.

For further information on this 
meeting, contact Lt. Col. Mary 
Livingston in the Directorate of Plans 
and Operations, Air Force Institute of 
Technology, 513—255—5402 or 4219. 
G race T. R ow e,
Alternate Air Force Federal Register Liaison 
Officer.
[FR Doc. 94-3261 Filed 2-10-94; 8:45 am] 
BILUNG CODE 3910-01-M

Air University Board of Visitors; 
Meeting

The Air University Board of Visitors 
will hold an open meeting on 17—19 
April 1994, with the first business 
session beginning at 0830 in the Air 
University Conference Room, 
Headquarters Air University, Maxwell 
Air Force Base, Alabama (5 seats 
available).

The purpose of the meeting is to give 
the board an opportunity to review Air 
University educational programs and to 
present to the Commander, Air 
University, a report of their findings and 
recommendations concerning these 
programs.

For further information on this 
meeting, contact Dr. Dorothy Reed, 
Coordinator, Air University, Maxwell 
Air Force Base, Alabama 36112-6335, 
telephone (205) 953-5159.
G race T. R ow e,
Alternate Air Force Federal Register Liaison 
Officer.
[FR Do?. 94-3262 Filed 2-10-94; 8:45 am] 
BILLING CODE 3910-01-M

Department of the Army
Corps of Engineers

Intent To Prepare a Draft Supplemental 
Environmental Impact Statement 
(DEIS) to the Final EIS, Red River 
Waterway, Louisiana, Texas, Arkansas, 
and Oklahoma Related Projects, Red 
River Levees and Bank Stabilization, 
Below Denison Dam, Arkansas Levees
AGENCY: U.S. Army Corps of Engineers, 
Vicksburg District, DOD.
ACTION: Notice of intent.

SUMMARY: The purpose of the proposed 
action is to reduce flood damage 
potential of the Red River below 
Denison Dam area by rehabilitating the 
Arkansas levee system to minimum 
levee grade and section design and 
replacing seven drainage structures 
through the levee. The project begins in 
the vicinity of Interstate 30 near Fulton, 
Arkansas, and extends to the Arkansas- 
Louisiana border, a distance of 
approximately 110 miles. The project 
also includes approximately 6.2 miles of 
levee, located along McKinney Bayou, 
which is influenced by backwater 
conditions of the Red River.
ADDRESSES: U.S. Army Corps of 
Engineers, Vicksburg District, ATTN: 
CELMK-PD-Q, 2101 North Frontage 
Road, Vicksburg, Mississippi 39180- 
5191.
FOR FURTHER INFORMATION CONTACT: 
Mr-Wendall L. King (601) 631-5967 or 
Mr. Stuart C. McLean (601) 631—5965. 
SUPPLEMENTARY INFORMATION:

1. The initial authorization for Red 
River Levees and Bank Stabilization, 
Below Denison Dam, Arkansas, Levees 
was provided in the Flood Control Act 
of July 24,1946 (Pub. L. 79-526). A final 
EIS for the Authorized Red River 
Waterway and related projects was filed 
with the Council on Environmental 
Quality on May 21,1973. Authorization 
for the proposed project is contained in 
the Energy and Water Development 
Appropriation Acts for Fiscal Years 
1992,1993, and 1994. The Fiscal Year 
1992 and 1993 Acts (Pub. L. 102-104 
and 102—337) directed the Corps of 
Engineers to determine the extent of 
project levee deficiencies, and the Fiscal 
year 1994 Act (Pub. L. 103-126) directs 
the Corps to reshape and rehabilitate 
defective levees.

2. The range of alternatives to be 
considered includes no action and 
accomplishment of levee rehabilitation 
riverward or landward of the levee, 
depending on the environmental and/or 
cultural significance of the area in 
question.
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3. a. Significant issues tentatively 
identified include bottom—1; and 
^hardwood/wetlands, water fowl, 
fisheries, water quality, cultural, 
socioeconomic conditions, etc. 
Additional environmental requirements 
may be identified during the scoping 
process.

b. The Environmental Protection 
Agency, U.S. Fish and Wildlife Service, 
Arkansas Game and Fish Commission, 
and Soil Conservation Service will be 
invited to participate as cooperating 
agencies.

c. A scoping meeting is tentatively 
scheduled to be held in March 1994 in 
Texarkana, Arkansas. Public notice will 
be published to inform the general 
public of the location, time and date. All 
affected Federal, State, and local 
agencies and other interested private 
organizations and parties will be invited 
to participate.

4. The DEIS will be available for 
review by the public dining Fiscal Year
1995.
K enneth L. D enton,
Army Federal Register Liaison Officer.
[FR Doc. 94-3147 Filed 2-10-94; 8:45 am]
BILLING CODE 3710-PU-M

DEPARTMENT OF EDUCATION

Proposed Information Collection 
Requests
AGENCY: Department of Education, 
ACTION: Notice of proposed information 
collection requests.
SUMMARY: The Director, Information 
Resources Management Service, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1980. 
DATES: interested persons are invited to 
submit comments on or before March
14,1994.
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Cary Green, Department 
of Education, 400 Maryland Avenue, 
SW., room 4682, Regional Office 
Building 3, Washington, DC 20202- 
4651.
FOR FURTHER INFORMATION CONTACT: Cary 
Green (202) 401-3200. Individuals who 
use a telecommunications device for the 
¡deaf (TDD) may call the Federal

Information Relay Service (FIRS) at 1- 
800-877-8339 between 8 a.m. and 8 
p.m., Eastern time, Monday through 
Friday. r
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests! OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following: (1) Type 
of review requested, e.g., new, revision, 
extension, existing or reinstatement; (2) 
Title; (3) Frequency of collection; (4)
The affected public; (5) Reporting 
burden; and/or (6) Recordkeeping 
burden; and (7) Abstract. OMB invites 
public comment at the address specified 
above. Copies of the requests are 
available from Cary Green at the address 
specified above.

Dated: February 7,1994.
Cary G reen,
Director, Information Resources Management 
Service. •
Office of Elementary and Secondary 
Education
Type of Review: Reinstatement 
Tide: Project Performance Report— 

Indian Education Formula Grant 
Programs

Frequency: Annually 
Affected Public: State or local 

governments; Non-profit institutions 
Reporting Burden:

Responses: 1,200 
Burden Hours: 3,600 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: This form will be used to 
collect information needed to ensure 
that project and student outcome 
objectives are being achieved. It will 
also be used to monitor the 
effectiveness of the program and 
improvement of educational outcomes 
in Indian students.

Office of Educational Research and 
Improvement
Type of Review: New

Title: National Household Education 
Survey

Frequency: One-time 
Affected Public: Individuals or 

households 
Reporting Burden:

Responses: 106,500 
Burden Hours: 17,494 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0 

Abstract: This survey will field 
households covering early childhood 
nonparental care/education and adult 
education. The Department will use 
the information to monitor trends in 
experiences and activities over time.

Office of the Under Secretary
Type of Review: New 
Title: Survey of Indian Education 

Technical Assistance Center (LET AC) 
Service Recipients and Potential 
Service Recipients 

Frequency: One-time 
Affected Public: State or local 

governments; Non-profit institutions 
Reporting Burden:

Responses: 595 
Burden Hours: 298 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: The study described in the 
supporting statement is designed to 
(1) evaluate IETAC services, (2) assess 
coordination between lETACs and 
other technical assistance centers, (3) 
examine key factors that influence the 
effectiveness of the lETACs, and (4) 
develop options fpr improving the 
effectiveness of the lETACs.

Office of Postsecondary Education
Type of Review: New 
Title: Application for Teacher Corps 

Program
Frequency: Annually 
Affected Public: State or local 

governments 
Reporting Burden:

Responses: 54 
Burden Hours: 1,728 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: This form will be used by 
State Educational agencies to apply 
for funding under the Teacher Corps 
Program. The Department will use the 
information to make grant awards.

Office of Postsecondary Education
Type of Review: New 
Title: Application for Grants Under the 

Dwight D. Eisenhower Leadership 
Program

Frequency: Annually
Affected Public: Non-profit institutions
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Reporting Burden:
Responses: 170 
Burden Hours: 5,320 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: This form will be used by non
profit institutions to apply for funding 
under the Dwight D. Eisenhower 
Leadership Program. The Department 
will use the information to make grant 
awards.

Office of Special Education and 
Rehabilitative Services
Type of Review: Revision 
Title: Personnel (in Full-Time 

Equivalency of Assignment)
Employed and Needed to Provide 
Special Education and Related 
Services for Children and Youth with 
Disabilities *

Frequency: Annually 
Affected Public: State or local 

governments 
Reporting Burden:

Responses: 58 
Burden Hours: 10,585 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: This form will be used by 
States to report the number of 
personnel that are employed to 
provide educational services to 
handicapped children and youth.
This information will be used by the 
Department to monitor States to 
ensure compliance with Federal 
statute and regulations and to respond 
to Congressional reporting 
requirements.

[FR Doc. 94-3264 Filed 2-10-94; 8:45 ami 
BILLING CODE 4000-01-M

Proposed Information Collection 
Requests
AGENCY: Department of Education. 
ACTION: Notice of proposed information 
collection requests.
SUMMARY: The Director, Information 
Resources Management Service, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1980. 
DATES: Interested persons are invited to 
submit comments on or before March
14,1994.
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 JaGkson 
Place NW., room 3208, New Executive 
Office Building, Washington, DC 20503.

Requests for copies of the proposed 
information collection requests should 
be addressed to Cary Green, Department 
of Education, 400 Maryland Avenue 
SW., room 4682, Regional Office 
Building 3, Washington, DC 20202- 
4651.
FOR FURTHER INFORMATION CONTACT:
Cary Green (202) 401-3200. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339 between 8 a.m. and 8 
p.m., Eastern time, Monday through 
Friday.
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies end the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law.vor substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests piior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following: (1) Type 
of review requested, e.g., new, revision, 
extension, existing or reinstatement; (2) 
Title; (3) Frequency of collection; (4)
The affected public; (5) Reporting 
burden; and/or (6) Recordkeeping 
burden; and (7) Abstract. OMB invites 
public comment at the address specified 
above. Copies of the requests are 
available from Cary Green at the address 
specified above.

Dated: February 8,1994.
Cary G reen,
Director, Information Resources Management 
Service.
Office of Postsecondary Education
Type of Review: New 
Title: Addendum for Endorser to the 

Federal Direct PLUS Loan Promissory 
Note

Frequency: Annually 
Affected Public: Individuals or 

households 
Reporting Burden:

Responses: 8,666 
Burden Hours: 4,333 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: This form will be used by 
applicants for Federal Direct PLUS

Loans who have adverse credit to 
obtain Endorsers. The Department 
will use the information to verify 
eligibility and enforce the loan 
obligation of the Endorser in the event 
the parent borrower does not repay 
the loan.

Office of Postsecondary Education
Type of Review: New 
Title: Loan Record, Alternate Originator 
Frequency: Annually 
Affected Public: Businesses or other for- 

profit; Non-profit institutions 
Reporting Burden:

Responses: 5,400 
Burden Hours: 810 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: Schools that do not originate 
Direct Loans will use an Alternate 
Originator. The Alternate Originator 
Loan Record collects data from 
schools that participate in the Federal 
Direct Student Loan Program but do 
not originate the loans.

Office of Special Education and 
Rehabilitative Services
Type of Review: New 
Title: Annual Report of Independent 

Living Services for Older Individuals 
Who Are Blind 

Frequency: Annually 
Affected Public: State or local 

governments 
Reporting Burden:

Responses: 33 
Burden Hours: 33 

Recordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: In compliance with section 
752(i)(2)(A) of the Act, State agencies 
administering a grant under this 
program must submit a report that 
will include information about the 
grantee’s activities. This information 
will provide ED with a uniform and 
efficient method of monitoring the 
program for state compliance with 
statutory and regulatory requirements.

[FR Doc. 94-3265 Filed 2-10-94; 8:45 am]
BILLING CODE 4000-01-M

Indian Education National Advisory 
Council; Meeting
AGENCY: National Advisory Council on 
Indian Education, Education.
ACTION: Notice of open meeting.
SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Executive 
Committee of the National Advisory 
Council on Indian Education. This
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notice also describes the functions of 
the Council. Notice of this meeting is 
required under section 10(a)(2) of the 
Federal Advisory Committee Act.
DATES AND TIME: Thursday, March 3,
1994 from 10 a.m. to 5 p.m.
ADDRESSES: The meeting will be held at 
the University of Arizona, Memorial 
Union, Tempe, Arizona 85287, (605) 
965-9011. Interested individuals may 
call the National Advisory Council on 
Indian Education office for exact 
meeting room location.
FOR FURTHER INFORMATION CONTACT:
Robert K. Chiago, Executive Director, 
National Advisory Council on Indian 
Education, 330 C Street SW., room 4072, 
Switzer Building, Washington, DC 
20202-7556. Telephone: 202/205-8353.
SUPPLEMENTARY INFORMATION: The 
National Advisory Council on Indian 
Education is established under section 
5342 of the Indian Education Act of 
1988 (25 U.S.C. 2642). The Council is 
established to, among other things, 
assist the Secretary of Education in 
carrying out responsibilities under the 
Indian Education Act of 1988 (Part C, 
Title V, Pub. L. 100-297) and to advise 
Congress and the Secretary of Education 
with regard to federal education 
programs in which Indian children or 
adults participate or from which they 
can benefit.

The meeting is open to the public.
The agenda of the National Advisory 
Council on Indian Education includes 
review and approval of the final 
recommendations to Congress for 
inclusion in the fiscal year 1993 annual 
report to Congress. The Executive 
Committee will also review and approve 
the fiscal year 1995 budget. There will 
be time on the agenda for interested 
parties to present written and/or oral 
testimony on the reauthorization of the 
Elementary and Secondary Education 
Act and the Goals 2000: Educate 
America Act or any other Indian 
education concerns.

Records are kept of all Council 
proceedings, and are available for public 
inspection at the office of the National 
Advisory Council on Indian Education 
located at 330 C Street SW., room 4072, 
Washington, DC 20202-7556 from the * 
hours of 9 a.m. to 4:30 p.m. Monday 

. through Friday.
Dated: February 7,1994.

Robert K. Chiago,
Executive Director, National Advisory 
Council on Indian Education.
[FR Doc. 94-3213 Filed 2-10-94; 8:45 am)
BILLING CODE 4000-01-M

National Education Commission on 
Time and Learning; Meeting
AGENCY: National Education 
Commission, on Time and Learning, 
Education.
ACTION: Notice of public meeting.

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming public Meeting of the 
National Education Commission on 
Time and Learning. This notice also 
describes the functions of the 
Commission. Notice of this Meeting is 
required under section 10(a)(2) of the 
Federal Advisory Committee Act.
DATE, TIME AND LOCATION: February 28, 
1994 from 10 a.m. t o l l  a.m., National 
Education Commission on Time & 
Learning, Headquarters Offices—The 
Conference Room, 1255 22nd Street 
NW.—suite 502, Washington, DC 20037, 
Telephone: (202) 653-5019.
FOR FURTHER INFORMATION CONTACT:
Julia Anna Anderson, Deputy Executive 
Director, 1255 22nd Street NW., suite 
502, Washington, DC 20037. 
SUPPLEMENTARY INFORMATION: The 
National Education Commission on 
Time and Learning is established under 
section 102 of the Education Council 
Act of 1991 (20 U.S.C. 1221-1). The 
Commission is established to examine 
the quality and adequacy of the study 
and learning time of elementary and 
secondary students in the United States, 
including issues regarding the length of 
the school day and year, how time is 
being used for academic subjects, the 
use of incentives, how time is used 
outside of school, the extent and role of 
Homework, year-round professional 
opportunities for teachers, the use of 
school facilities for extended learning 
programs, if appropriate a model for 
adopting a longer day or year, suggested 
changes for state laws and regulations, 
and an analysis and estimate of the 
additional costs.

The meeting of the Commission is 
open to the public. The proposed 
agenda includes a discussion of 
procedures for assuring expeditious 
completion of Commission tasks. 
Records are kept of all Commission 
proceedings, and are available for public 
inspection at the Office of the 
Commission at 1255 22nd Street NW., 
suite 502, Washington, DC 20202-7591 
from the hours of 9 a.m. to 5:30 p.m.

Dated: February 7,1994.
John Hodge Jones,
Chairman, National Education Commission . 
on Time and Learning.
[FR Doc. 94-3263 Filed 2-10-94; 8:45 am) 
BILUNG CODE 4000-01-M

DEPARTMENT OF ENERGY 

Office of Fossil Energy

[FE D ock et No. 9 4 -0 4 -N G ]

Appalachian Gas Sates, Inc.; Blanket 
Authorization To Import Natural Gas 
From and Export Natural Gas to 
Canada

AGENCY: Office of Fossil Energy, DOE, 
ACTION: Notice of order.

SUMMARY: The Office of Fossil Energy of 
the Department of Energy (DOE) gives 
notice that it has issued an order 
granting Appalachian Gas Sales, Inc. 
(Appalachian) blanket authorization to 
import from and export to Canada up to 
a combined total of 110 BcSof natural 
gas over a two-year term beginning on 
the date of first import or export.

This order is available for inspection 
and copying in the Office of Fuels 
Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays.

Issued in Washington, DC, on January 31, 
1994.
Clifford P. T omaszewski,
Director, Office of Natural Gas, Office of Fuels 
Programs, Office of Fossil Energy.
[FR Doc. 94-3283 Filed 2-10-94; 8:45 smj 
BILUNG CODE 6450-01-P

[FE D ock et N o. 94 -05 -N G J

Texaco Gas Marketing Inc.; Order 
Granting Blanket Authorization To 
Import Natural Gas From Mexico

AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of an order.

SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Texaco Gas Marketing Inc. authorization 
to import up to 100 Bcf of natural gas 
from Mexico over a two-year term, 
beginning on the date of the first import.

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays.
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Issued in Washington, DC, January 31,
1994.
Clifford P. Tomaszewski,
Director, Office of Natural Gas, Office of Fuels 
Programs, Office of Fossil Energy.
[FR Doc. 94-3284 Filed 2-10-94; 8:45 ami 
BILUNO CODE 6450-01-P

Office Of Fossil Energy
[FE Docket No. 93-148-NG]

UtiliCorp United, Inc.; Long-Term 
Authorization To Import Natural Gas 
From Canada
AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order.
SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has granted UtiliCorp United, Inc. 
(UtiliCorp) authorization to import from 
ProGas Limited up to 2,674 Mcf per day 
of Canadian natural gas over a seven- 
year period ending October 31, 2000.

UtiiiCorp’s order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC. 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday, 
except Federal holidays.

Issued in W ashington, DC, January 28,
1994.
Clifford P. Tomaszewski,
Directot, O ffice o f N atural Gas, O ffice o f F uels 
Programs, O ffice o f F ossil Energy 
[FR Doc. 94-3281 Filed 2-10-94; 8:45 am] 
BILLING CODE 6450-01-P

Office of Fossil Energy
[FE DOCKET NO. 93-149-NG ]

UtiliCorp United, Inc.; Long-Term 
Authorization To Import Natural Gas 
From Canda
AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of order.
SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has granted UtiliCorp United, Inc. 
(UtiliCorp) authorization to import from 
Western Gas Marketing Limited up to 
7,241 Mcf per day of Canadian natural 
gas over a ten-year period ending 
November 1, 2003.

UtiiiCorp’s order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is 
open between the hours of 8 a.m. and

4:30 p.m., Monday through Friday, 
except Federal holidays.

Issued in Washington, D.C, January 28, 
1994.
Clifford P. Tomaszewski,
Director, Office of Natural Gas, Office of Fuels 
Programs, Office of Fossil Energy.
[FR Doc. 94-3282 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6450-01-P

Floodplain Involvement; Notification of 
Proposed Construction and Equipping 
of the Gazes Cardiac Research 
Institute, Medical University of South 
Carolina, Charleston, SC
AGENCY: Department of Energy.
ACTION: Public notice on comment 
period on floodplain involvement.
SUMMARY: The Department of Energy 
(DOE) is evaluating a grant proposal to 
authorize the Medical University of 
South Carolina to construct and equip 
the two lower floors of the proposed 
nine-story Strom Thurmond Biomedical 
Research Center. The action would 
expand and consolidate on-going 
clinical research and out-patient 
diagnostic activities of the Cardiology 
Division of the Gazes Cardiac Research 
Institute. Most of the remainder of the 
Center would be occupied by the 
Department of Veterans Affairs. The 
proposed site is located on Doughty 
Street, between Courtney and Earhardt 
Drives, in Charleston, South Carolina. In 
accordance with 10 CFR part 1022, DOE 
will prepare a floodplain assessment 
and will perform this proposed action in 
a manner so as to avoid or minimize 
potential harm to or within the affected 
floodplain.
DATES: Comments are due to the address 
below no later than February 28,1994. 
ADDRESSES: Comments should be 
addressed to: Richard R. Stenzel, 
Programs and Facilities Management 
Division, U.S. Department of Energy, 
9800 South Cass Avenue, Building 201, 
Argonne, Illinois 60439.
FOR FURTHER INFORMATION ON THIS 
PROPOSED ACTION, CONTACT: Richard R. 
Stenzel, Programs and Facilities 
Management Division, U.S. Department 
of Energy, 9800 South Cass Avenue, 
Building 201, Argonne, Illinois 60439, 
(708) 252-2286.
FOR FURTHER INFORMATION ON GENERAL 
DOE FLOODPLAIN/WETLANDS 
ENVIRONMENTAL REVIEW REQUIREMENTS, 
CONTACT: Carol M. Borgstrom, Director, 
Office of NEPA Oversight, EH-25, U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-4600 
or (800) 472-2756.

SUPPLEMENTARY INFORMATION: The 
proposed Strom Thurmond Biomedical 
Research Center would be located 
within an area Which would be affected 
by the 100-year and 500-year floods as 
defined by the Flood Insurance Rate 
Map of the Federal Emergency 
Management Agency, and by the Corps 
of Engineers. The site of the Center is 
near the eastern shore of the Charleston 
peninsula, which is an urban zone with 
typical mixed land use: Residential, 
commercial, institutional, industrial, 
and some parks and recreation areas. In 
accordance with DOE regulations for 
compliance with floodplain and 
wetlands environmental review 
requirements (10 CFR part 1022), DOE 
will prepare a floodplain assessment for 
this proposed DOE action. The DOE, as 
the lead agency, will include the 
floodplain assessment in the 
Environmental Assessment (EA) being 
prepared for the proposed project in 
accordance with the requirements of the 
National Environmental Policy Act. 
Following completion of the EA, DOE 
will make a determination on the need 
for an Environmental Impact Statement 
(EIS) and either include a floodplain 
statement of the findings in the DOE 
Finding of No Significant Impact or in 
an EIS, as appropriate.

Issued in Washington, DC, this 28th day of 
January 1994.
Martha A. Krebs,
Director, Office of Energy Research.
(FR Doc. 94-3256 Filed 2-10-94; 8:45 am] 
BILLING CODE 6450-01-M

Federal Energy Regulatory 
Commission
p o c k e t  N o. E L 9 1 -2 8 -0 0 2 , e t  al.]

Carolina Power & Light Co., et al.; 
Electric Rate and Corporate Regulation 
Filings
February 3,1994.

Take notice that the following filings 
have been made with the Commission:
1. Carolina Power & Light Company 
[Docket No. EL91-28-0021 

Take notice that on January 7,1994, 
Carolina Power & Light Company 
(CP&L) filed a Compliance Report 
documenting that on December 23,
1993, CP&L completed payment 
pursuant to paragraph 1.16 of the 
settlement agreement between (1) CP&L 
and (2) North Carolina Electric 
Membership Corporation and 
Brunswick Electric Membership 
Corporation. The settlement agreement 
was approved by Commission Letter 
Order issued on September 23,1993, n
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Docket No. EL91-28-000 (64 FERC 
*561,343).

Comment date: February 18,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
2. Central Illinois Light Company 
(Docket No. ER87-74-000]

Take notice that Central Illinois Light 
Company (CILCO) on January 14,1994, 
tendered for filing a Notice of 
Cancellation of Service Schedule A of 
its FERC Electric Service Tariff, Rate 
Schedule No. 28, to be effective 
December 10,1993, based on 
notification presented by the Illinois 
Municipal Electric Agency (IMEA). 
CILGO has requested approval of this 
cancellation to be effective December
10,1993, and for waiver of the notice 
provisions of § 35.15 of the 
Commission’s Regulations.

Copies of the filing were served upon 
IMEA and the Illinois Commerce 
Commission.

Comment date: February 18,1994, in 
accordance with Standard Paragraph E 
at the end of this notice. .
3 . W is c o n s in  P o w e r  a n d  L ig h t C o m p a n y  

(Docket No. ER94-369-000]
Take notice that on January 31,1994, 

Wisconsin Power and Light Company 
tendered for filing with the Federal 
Energy Regulatory Commission 
supplementary information in the 
above-referenced docket.

Wisconsin Power and Light 
respectfully requests a Waiver of Notice 
of the Commission’s notice 
requirements. A copy of the filing has 
been served on the Public Service 
Commission of Wisconsin.

Comment date: February 17,1994, in 
accordance with Standard Paragraph E 
at the end of this notice. ,
4 . N o r th e r n  S ta t e s  P o w e r  C o m p a n y  

(Docket No. ER92-412-001)
Take notice that on January 21,1994, 

Northern States Power Company (NSP) 
tendered for filing its compliance filing 
in the above-referenced docket.

Comment date: February 17,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
5 . P o r t la n d  G e n e r a l  E le c tr ic  C o m p a n y  

(Docket No. ER94-541-000]
Take notice that on January 27,1994, 

Portland General Electric Company 
(PGE) tendered for filing an amendment 
to its filing in Docket No. ER94-541-000 
related to agreements with Lake Owsego 
Corporation and Champion 
International, U.S. Plywood Division. 
The amendment corrects an inadvertent 
error ir the filing letter.

C o p i e s  o f  t h i s  f i l i n g  h a v e  b e e n  s e r v e d  

o n  t h e  p a r t i e s  i n c l u d e d  i n  t h e  

d i s t r i b u t i o n  l i s t  c o n t a i n e d  i n  t h e  f i l i n g  

l e t t e r .
Comment date: F e b r u a r y  18,1994, i n  

a c c o r d a n c e  w i t h  S t a n d a r d  P a r a g r a p h  E  

a t  t h e  e n d  o f  t h i s  n o t i c e .

6 . N o r th e r n  S ta t e s  P o w e r  C o m p a n y  
(M in n e so ta )

(Docket No. ER94-894-000]
Take notice that on January 28,1994, 

Northern States Power Company 
(Minnesota) (NSP) amended its filing in 
Docket No. ER04—894-000 to remove 
from the filing the Amendment to 
Diversity Exchange Agreement with 
United Power Association because that 
Agreement had been filed previously 
filed by NSP in Docket No. ER94—841-
000.

Comment date: F e b r u a r y  18,1994, i n  

a c c o r d a n c e  w i t h  S t a n d a r d  P a r a g r a p h  E  

a t  t h e  e n d  o f  t h i s  n o t i c e .

7 . F lo r id a  P o w e r  & L ig h t  C o m p a n y  

(Docket No. ER94-914-000]
Take notice that on January 19,1994, 

Florida Power & Light Company filed a 
letter agreement for the sale of power to 
Tennessee Valley Authority in the 
above-captioned docket.

Comment date: February 18,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
8 . G u l f  P o w e r  C o m p a n y  

(Docket No. ER94-927-000]
T a k e  n o t i c e  t h a t  o n  J a n u a r y  21,1994, 

G u l f  P o w e r  C o m p a n y  ( G u l f  P o w e r )  

t e n d e r e d  f o r  f i l i n g  T h i r d  R e v i s e d  S h e e t  

N o .  4 t o  G u l f  P o w e r ’s  F E R C  E l e c t r i c  

T a r i f f ,  o r i g i n a l  V o l u m e  N o .  1 .
Comment date: F e b r u a r y  17,1994, i n  

a c c o r d a n c e  w i t h  S t a n d a r d  P a r a g r a p h  E  

a t  t h e  e n d ,  o f  t h i s  n o t i c e .

9 . P a c if ic  G a s  a n d  E le c tr ic  C o m p a n y  

(Docket No. ER94-937-000]
Take notice that on January 28,1994, 

Pacific Gas and Electric Company 
(PG&E) tendered for filing rate schedule 
changes to Rate Schedule FERC No. 77, 
between PG&E and the California 
Department of Water Resources 
(CDWR). These changes are needed to 
implement the termination of certain 
retail service to the City of Vallejo 
(Vallejo). This termination is made at 
Vallejo’s request so that CDWR can 
serve Vallejo directly in the same 
manner CDWR serves its other water 
contractors.

P G E ’s  f i l i n g  i n c l u d e s  a n  A m e n d m e n t  

N o .  1  t o  a  p r e v i o u s l y  f i l e d  F a c i l i t i e s  

A g r e e m e n t ,  c o p i e s  o f  r e l a t e d  

c o r r e s p o n d e n c e  r e g a r d i n g  t h e  

t e r m i n a t i o n  o f  s e r v i c e  t o  V a l l e j o ,  a n d  

o t h e r  r e l a t e d  a g r e e m e n t s .

PG&E has requested that the 
Commission make this Rate Schedule 
Change.effect no later than March 31, 
1994.

Comment date: February 18,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be s 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
(FR Doc. 94-3221 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6717-01-P

[Docket No. EG94-19-000, et a!.]

COE Argentina I Corp., et al.; Electric 
Rate and Corporate Regulation Filings
February 2,1994.

T a k e  n o t i c e  t h a t  t h e  f o l l o w i n g  f i l i n g s  

h a v e  b e e n  m a d e  w i t h  t h e  C o m m i s s i o n :

1. COE Argentina I Corp.
(Docket No. EG94-19-000]

O n  J a n u a r y  28,1994, C O E  A r g e n t i n a  

I  C o r p . ,  107 S e l d o n  S t r e e t ,  B e r l i n ,  C T  

06037 f i l e d  w i t h  t h e  F e d e r a l  E n e r g y  

R e g u l a t o r y  C o m m i s s i o n  a n  a p p l i c a t i o n  

f o r  d e t e r m i n a t i o n  o f  e x e m p t  w h o l e s a l e  

g e n e r a t o r  s t a t u s  p u r s u a n t  t o  P a r t  365 o f  

t h e  C o m m i s s i o n ’s  r e g u l a t i o n s .  C O E  

A r g e n t i n a  I  C o r p .  i s  a  w h o l l y  o w n e d  

s u b s i d i a r y  o f  C h a r t e r  O a k  E n e r g y ,  I n c . ,  

w h i c h  i s  a  w h o l l y  o w n e d  s u b s i d i a r y  o f  

N o r t h e a s t  U t i l i t i e s .  T h r o u g h  a f f i l i a t e s ,  

C O E  A r g e n t i n a  I  C o r p .  w i l l  p a r t i c i p a t e  

i n  a  b i d  f o r  t h e  p u r p o s e  o f  o w n i n g  a n d /  

o r  o p e r a t i n g  h y d r o e l e c t r i c  f a c i l i t i e s  w i t h  

a  c o m b i n e d  c a p a c i t y  o f  265.2 M W  o n  

t h e  A t u e l  R i v e r  i n  t h e  P r o v i n c e  o f  

M e n d o z a  i n  A r g e n t i n a .

Comment date: February 23,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
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2. SEI Holdings VI, Inc.
[Docket No. EG94-20-000]

On January 28,1994, SEI Holdings VI, 
Inc. (the “Applicant”) filed with the 
Federal Energy Regulatory Commission 
an application for determination of 
exempt wholesale generator (“EWG”) 
status pursuant to art 365 of the 
Commission’s regulations.

The Applicant is a wholly-owned 
subsidiary of The Southern Company.
The Applicant is participating in a bid 
for the purpose of owning and/or 
operating “eligible facilities” as defined 
in section 32(a)(2) of PUHCA. The 
facilities consist of four dams and three 
hydroelectric generating stations with a 
total installed capacity of 265 MW 
produced by twelve generating units 
and associated interconnection 
facilities. The facities are located on the 
Atuel River system in the Department of 
San Rafael in the Province of Mendoza, 
Argentina.

Comment date: February 22,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
3. PacifiCorp
[Docket No. ER94-50-0001

Take notice that PacifiCorp, on 
January 31,1994, tendered for filing an 
Amendment to its filing in the above- 
referenced docket.

PacifiCorp renews its request that the 
Commission accept the filing effective 
December 31,1993.

Copies of this amended filing were 
supplied to Pacific Gas and Electric 
Company, Southern California Edison 
Company, the Public Utility 
Commission of Oregon, the Utah Public 
Service Commission and the Public 
Utilities Commission of the State of 
California.

Comment date: February 17,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
4. New York State Electric & Gas 
Corporation
[Docket No. ER94-189-000]

Take notice that on January 12,1994, 
New York State Electric & Gas 
Corporation (NYSEG) tendered for filing 
an amendment to its November 26,1993 
filing in this docket. The amendment 
consists of additional information 
concerning the November 26,1993 
filing of an agreement with the Delaware 1 

County Electric Cooperative, Inc. 
(Cooperative). The agreement provides 
for maintain, repair, and replace 
Substation Facilities required by the 
Cooperative and owned by NYSEG 
within the Axtell Road Substation.
NYSEG has requested waiver of notice 
requirements so that the Rate Schedule

can be made effective as of June 1’, 1977. 
NYSEG states that a copy of the 
amendment has been served by mail 
upon the Cooperative and upon the 
Public Service Commission of the State 
of New York.

Comment date: February 16,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
5 . W is c o n s in  P u b l ic  S e r v ic e  
C o r p o r a t io n , W is c o n s in  P o w e r  a n d  
L ig h t  C o m p a n y , M a d is o n  G a s  a n d  
E le c tr ic  C o m p a n y  a n d  W is c o n s in  
E le c tr ic  P o w e r  C o m p a n y

[Docket No. ER94-245-000]
Take notice that on January 31,1994, 

Wisconsin Public Service Corporation 
(WPS), Wisconsin Power and Light 
Company (WPL), Wisconsin Electric 
Power Company (WEPCO) and Madison 
Gas and Electric Company (MGE) 
(collectively Joint Owners) requested 
that the Commission not require the 
filing of (1) an agreement for the 
construction and operation of the 
Edgewater 5 generating unit, together 
with amendments and (2) sections of 
joint operating manuals which provide 
for the share of costs of transmission 
substations associated with the 
Kewaunee, Columbia and Edgewater 4 
and 5 generating units. However, if the 
Commission should deride to require 
that the agreements and manuals be 
filed, the FJdgewater 5 agreement and 
manuals are tendered for filing.

Comment date: February 17,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
6 . C o m m o n w e a lth  E d is o n  C o m p a n y  

[Docket No. ER94-913-000]
Take notice that on January 21,1994, 

Commonwealth Edison Company 
(Edison) tendered for filing to advise the 
Federal Energy Regulatory Commission 
(Commission) that Edison will credit 
significant amounts to Edison’s bills for 
electric service rendered to the rites of 
Batavia, Naperville and St. Charles, 
Illinois over the twelve year of calendar 
year 1994.

Comment date: February 17,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
7 . N ia g a r a  M o h a w k  P o w e r  C o r p o r a t io n  

[Docket No. ER94-928-000]
t Take notice that on January 13,1994, 
Niagara Mohawk Power Corporation 
(Niagara Mohawk) tendered for filing 
with the Commission a signed Service 
Agreement between Niagara Mohawk 
and North American Energy 
Conservation Inc. (NAEC) for sales of 
system capacity and/or energy or 
resource capacity and/or energy under

Niagara Mohawk’s proposed Power 
Sales Tariff in Docket No. ER93-313—
000. Niagara Mohawk filed its Power 
Sales Tariff on January 11,1993, and 
requested an effective date of March 13, 
1993, for the Tariff. Niagara Mohawk 
requests an effective date for this 
Service Agreement of December 20, 
1993, the date of filing with FERC.

A copy of this filing has been served 
upon NaEC an the New York State 
Public Service Commission.

Comment date: February 17,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
8. Okeelanta Power Limited 
Partnership
[Docket No. QF94-64-000]

On January 24,1994, Okeelanta Power 
Limited Partnership of 316 Royal 
Poinciana Plaza, Palm Beach, Florida 
33480, submitted for filing an 
application for certification of a facility 
as a qualifying cogeneration facility 
pursuant to Section 292.207(b) of the 
Commission’s Regulations. No 
determination has been made that the 
submittal constitutes a complete filing.

According to the applicant, the 
topping-cycle cogeneration facility will 
be located in Palm Beach County, 
Florida, and will consist of three stoker 
type boilers and a multiple extraction/ 
condensing steam turbine generator. 
Steam recovered from the turbine will 
be used by Okeelanta Corporation for 
mechanical and thermal processes in its 
sugar mill and refinery for production of 
raw and refined sugar. The net electric 
power production capacity of the 
facility will be 70 MW. The primary 
energy source will be biomass in the 
form of bagasse and wood waste. 
Construction of the facility is expected 
to be completed prior to February 2,
1996.

Comment date: Thirty days after 
publication in the accordance with 
Standard Paragraph E at the end of this 
notice.
Standard Paragraphs

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding.
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Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3222 Filed 2-10-94; 8:45 am] 
BILLING CODE 6717-01-P

[D ock et N o. C P 9 4 -2 0 1 -0 0 0 , e t al.]

BCF Gas Ltd., et al.; Natural Gas 
Certificate Filings
February 2,1994.

T a k e  n o t i c e  t h a t  t h e  f o l l o w i n g  f i l i n g s  

h a v e  b e e n  m a d e  w i t h  t h e  C o m m i s s i o n :

1 . B C F  G a s  L td .

[Docket No. CP94-201-000]
Take notice that on January 27,1994, 

BCF Gas Ltd. (BCF) filed in Docket No. 
CP94—201-000 an application with the 
Commission requesting (1) an order 
declaring certain facilities that BCF 
would acquire from Arkla Energy 
Resources Company (AER)1 in Columbia 
County,- Arkansas, as non-jurisdictional 
gathering facilities be exempt from the 
jurisdiction of the Commission under 
Section 1(b) of the Natural Gas Act 
(NGA) and (2) a waiver of filing fees of 
$10,810 pursuant to section 381.106 of 
the Commission’s Regulations, all as 
more fully set forth in the application 
which is open to the public for 
inspection.

BCF states that it would purchase and 
operate AER’s (1) Line L-154 
(approximately 7,297 feet of 6-inch 
pipe) and the Macedonia compressor 
station installed thereon, and (2) Line 
L-174 (approximately 15,242 feet of 8- 
inch pipe) and the Dorcheat compressor 
station installed thereon, all located in 
Columbia County, Arkansas. BCF states 
that Lines L-154 and L-174 connect 
wells in the Dorcheat—Macedonia Field 
to AER’s 8-inch transmission line. BCF 
also states that it is not affiliated with 
AER and would operate the acquired 
facilities to perform gathering services 
consistent with its general business 
activity.

B C F ,  c o n s i s t e n t  w i t h  i t s  p o s i t i o n  a s  a n  

i n d e p e n d e n t  g a t h e r e r ,  s t a t e s  t h a t  i t  

w o u l d  p r o v i d e  g a t h e r i n g  s e r v i c e s  o n  a  

n o n d i s c r i m i n a t o r y  b a s i s  t o  a l l  s i m i l a r l y  

s i t u a t e d  p a r t i e s  w h o  r e q u i r e  t h o s e  

s e r v i c e s  a n d  w h o  e n t e r  i n t o  a  n e g o t i a t e d  

g a t h e r i n g  a g r e e m e n t  w i t h  B C F .

■ AER filed its reqiiest on November 24,1993, for 
permission and approval to abandon said facilities 
by sale to BCF with the Commission in Docket No. 
CP94—107-000.

Comment date: February 23,1994, in 
accordance with Standard Paragraph F 
at the end of this notice.
2 . A r k la  E n e r g y  R e s o u r c e s  C o m p a n y  

[Docket No. CP94-203-000]
Take notice that on January 28,1994, 

Arkla Energy Resources Company 
(AER), P.O. Box 21734, Shreveport, 
Louisiana 71151, filed in Docket No. 
CP94—203-000 a request pursuant to 
Sections 157.205,157.211 and 157.212 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205, 
157.211,157.212) for authorization to 
construct and operate certain facilities 
in Kansas under AER’s blanket 
certificate issued in Docket No. CP82— 
384-000, et al., pursuant to section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

AER proposes to construct and 
operate two new delivery taps and 
meter stations for delivery of natural gas 
to Arkansas Louisiana Gas Company’s 
(ALG) new Industrial Parks Nos. i  and 
2. It is stated that the volume of gas that 
will be delivered through these taps will 
be 1.109,965 Mcf annually and 3,041 
Mcf on a peak day. It is further stated 
that the facilities will be constructed at 
an estimated cost of $7,534 to be 
reimbursed by ALG.

Comment aafe: March 21,1894, in 
accordance with Standard Paragraph G 
at the end of this notice.
S ta n d a r d  P a r a g r a p h s

F. Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before the 
comment date, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will he 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will

be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that a grant of the 
certificate and/or permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing.

G. Any person or the Commission’s 
staff may, within 45 days after issuance 
of the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice 
of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filfrig a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3223 Filed 2-10-94; 8:45 am] 
BILLING CODE «717-41-4»

[D ock et N o. C P 9 4 -1 9 0 -0 0 0 , e t  al ]

Mobile Bay Pipeline Co., et ai.; Natural 
Gas Certificate Filings
January 31,1994.

Take notice that the following filings 
have been made with the Commission:
1 . M o b ile  B a y  P ip e l in e  C o .

[Docket No. CP94—190—000]
Take notice that On January 19,1994, 

Mobile Bay Pipeline Company (Mobile 
Bay), P.O. Box 1478, Houston, Texas 
77251-1478, filed in Docket No. CP94- 

#190-000 a request pursuant to 
§§ 157.205 and 157.211 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205, 
157.211) for authorization to construct 
and operate pipeline and measuring 
facilities for deliveries to Mobile Gas 
Service Company (MGSC) in Mobile 
County, Alabama, under Mobile Bay’s
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blanket certifícate issued in Docket No. 
CP91-3217-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection.

Mobile Bay proposes to install 
approximately 100 feet of 6-inch 
pipeline with appurtenant metering and 
regulating facilities in order to make 
deliveries of gas transported for MGSC.
It is stated that Mobile Bay will 
transport up to 40,000 MMBtu 
equivalent of gas per day on an 
interruptible basis for M G S C  under 
Mobile Bay’s Part 284 blanket certificate 
issued in Docket No. CP88-394—000. It 
is asserted that the volumes delivered 
through the proposed facilities will be 
within currently certificated levels. It is 
further asserted that Mobile Bay has 
sufficient capacity to make the 
deliveries 'without detriment or 
disadvantage to its other existing 
customers. It is estimated that the cost 
of installing the facilities will be 
$162,000, and it is stated that M G S C  

will reimburse Mobile Bay for such cost.
Comment date: March 17,1994, in 

accordance with Standard Paragraph G 
at the end of this notice.
2. C a l i fo r n ia  P u b lic  U t i l i t i e s  
C o m m is s io n

[Docket No. CP94-198-000]
Take notice that on January 24,1994, 

the Public Utilities Commission for the 
State of California (California PUC), 505 
Van Ness Avenue, San Francisco, 
California 94102 filed a petition for a 
declaratory order under Rule 207 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.207). The 
California PUC is requesting that the 
Commission issue an order declaring 
that:

1. The sale of natural gas imported 
from Canada by Pacific Interstate 
Transmission Company (PITCO) to 
Southern California Gas Company 
(SoCalGas) is a “First Sale” under 
section 3(b) of the Natural Gas Act 
(NGA) and section 2(21) of the Natural 
Gas Policy Act (NGPA).

2. PITCO’s sale of the imported 
volumes to SoCalGas was deregulated, 
as of January 1,1993, under the Natural 
Gas Decontrol Act of 1989.

3. PITCO is not within the jurisdiction 
of the Federal Energy Regulatory 
Commission.

4. PITCO’s certificate of public 
convenience and necessity issued by the 
Commission under section 7(c) of the 
NGA is revoked.

The California PUC’s reasons for its 
request are more fully set forth in its 
petition which is on file with the

C o m m i s s i o n  a n d  o p e n  t o  p u b l i c  

i n s p e c t i o n .

The Commission certificated PITCO 
in 1980 under its authority under 
section 7 of the NGA and found that the 
certification was “necessary and related 
to” the Alaska Natural Gas 
Transportation System (ANGTS) within 
the meaning of section 9 of the Alaska 
Natural Gas Transportation Act 
(ANGTA).

Under that certificate, PITCO sells up 
to 300,000 Mcf per day of natural gas to 
its affiliate SoCalGas. SoCalGas is a 
local distribution company/Hinshaw 
pipeline which is regulated by the 
California PUC PITCO purchases the 
natural gas sold to SoCalGas from 
Northwest Alaskan Pipeline Company 
(Northwest Alaskan) which imports the 
volumes from the Canadian exporter, 
Pan Alberta Gas Ltd. (Pan Alberta). 
PITCO pays Northwest Alaskan a x 
demand charge which includes 
Northwest Alaskan’s administrative 
costs and the passthrough of demand 
charges for transportation of the natural 
gas in Canada. The rate schedule under 
which Northwest Alaskan sells the 
natural gas to PITCO, (Rate Schedule X— 
4) is the subject of an ongoing 
proceeding in Docket No. RP94-52-000 
which is not consolidated with this 
proceeding.

T h e  v o l u m e s  s o l d  t o  P I T C O  a r e  

s h i p p e d  o n  w h a t  w a s  d e s i g n a t e d  t h e  

W e s t e r n  D e l i v e r y  S y s t e m  ( W D S )  o f  t h e  

“ p r e b u i l d  f a c i l i t i e s ”  o f  t h e  A N G T S .  T h e  

W D S  w a s  a n  i n c r e m e n t a l  e x p a n s i o n  o f  

t h e  i n t e r s t a t e  p i p e l i n e  f a c i l i t i e s  o f  

P a c i f i c  G a s  T r a n s m i s s i o n  C o m p a n y  

( P G T ) ,  N o r t h w e s t  P i p e l i n e  C o r p o r a t i o n  

( N o r t h w e s t )  a n d  E l  P a s o  N a t u r a l  G a s  

C o m p a n y  ( E l  P a s o ) .  P I T C O  h a s  a n  

o w n e r s h i p  i n t e r e s t  i n  t h e  i n c r e m e n t a l  

f a c i l i t i e s  b u i l t  b y  N o r t h w e s t ,  a n d  p a y s  

P G T ,  N o r t h w e s t  a n d  E l  P a s o  f o r  

t r a n s p o r t a t i o n  s e r v i c e s .  P I T C O ’s  

i n t e r s t a t e  p i p e l i n e  c o s t  o f  s e r v i c e  t a r i f f  

o n  f i l e  w i t h  t h e  C o m m i s s i o n  a g g r e g a t e s  

a l l  t h e  n a t u r a l  g a s  c o m m o d i t y ,  

t r a n s p o r t a t i o n  a n d  a d m i n i s t r a t i o n  

c h a r g e s  w h i c h  a r e  p a s s e d  t h r o u g h  t o  

S o C a l G a s .

T h e  C a l i f o r n i a  P U C  n o w  c o n t e n d s  t h e  

f o l l o w i n g :

I. Section 3(b) of the NGA deregulates 
the sale of natural gas imported from 
Canada.

I I .  N o r t h w e s t  A l a s k a n ’s  i n i t i a l  s a l e  t o  

P I T C O  d o e s  n o t  e l i m i n a t e  t h e  “ F i r s t  

S a l e ”  s t a t u s  t h a t  a t t a c h e s  t o  t h e  v o l u m e s  

s o l d  b y  P I T C O  t o  S o C a l G a s .

III. PITCO’s sale to SoCalGas is a 
“First Sale” under section 3(b) of the 
NGA or Section 2(21) of the NGPA.

(a) A “First Sale” under section 3(b) 
of the NGA does not require

qualification as a “First Sale” under 
section 2(21) of the NGPA.

( b )  P I T C O ’s  s a l e  n o n e t h e l e s s  w o u l d  

q u a l i f y  a s  a  “ F i r s t  S a l e ”  u n d e r  t h e  

N G P A  a l o n e .
I V .  A p p l i c a t i o n  o f  “ F i r s t  s a l e ”  s t a t u s  

u n d e r  s e c t i o n  3(b) o f  t h e  N G A  i s  n o t  

p r e c l u d e d  by A N G T A .
(a) Reliance on section 9 of ANGTA 

is outdated.
(b) The Commission has recognized 

the incompatibility of reliance on 
section 9 of ANGTA and compliance 
with Section 3(b) of the NGA.

( c )  C o n g r e s s  R e c o g n i z e d  A N G T A  w a s  

n o  l o n g e r  v i a b l e  l e g i s l a t i o n  a t  t h e  s a m e  

t i m e  i t  d e r e g u l a t e d  t h e  s a l e  o f  n a t u r a l  

g a s  i m p o r t e d  f r o m  C a n a d a .
( d )  A n  a l t e r n a t e  t o  t h e  A N G T A  h a s  

b e e n  a p p r o v e d  b y  t h e  D e p a r t m e n t  o f  

E n e r g y .
T h u s  t h e  C a l i f o r n i a  P U C  s e e k s  t h e  

d e c l a r a t o r y  o r d e r  d e s c r i b e d  a b o v e .
Comment date: February 22,1994, in 

accordance with the first paragraph of 
Standard Paragraph F at the end of this 
notice.
3. Arkla Energy Resources Company 
[Docket No. CP94-199-000]

Take notice that on January 25,1994, 
Arkla Energy Resources Company 
(Arkla), P.O. Box 21734, Shreveport, 
Louisiana 71151, filed in Docket No. 
CP94-199-000 a request pursuant to 
§ 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
abandon 23 rural taps and certificate 
one existing delivery tap, under Arkla’s 
blanket certificate issued in Docket Nos. 
CP82-384—000 and CP82—384-001 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection.

Arkla states that it proposes to 
abandon by transfer to Arkansas 
Louisiana Gas Company (ALG), 23 1- 
inch rural delivery taps on gathering 
lines previously sold to third-party 
gathering companies located in various 
Parishes and Counties in Arkansas, 
Louisiana and Texas.

A r k l a  s t a t e s  f u r t h e r  t h a t  i t  a l s o  

p r o p o s e s  t o  c e r t i f i c a t e  a n  e x i s t i n g  1 - i n c h  

i n t e r c o n n e c t  w i t h  C e n t e n n i a l  N a t u r a l  

G a s  ( C e n t e n n i a l ) ,  a s  a n  a l t e r n a t e  p o i n t  

t h r o u g h  w h i c h  A L G  c a n  s e c u r e  g a s  

s u p p l y  t o  b e  t r a n s p o r t e d  t o  i t s  r u r a l  

c u s t o m e r s .
Comment date: M a r c h  17,1994, i n  

a c c o r d a n c e  w i t h  S t a n d a r d  P a r a g r a p h  G  

a t  t h e  e n d  o f  t h i s  n o t i c e .

S ta n d a r d  P a r a g r a p h s

F. Any person desiring to be heard or 
to make any protest with reference to
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said application should on or before the 
comment date, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that a grant of the 
certificate and/or permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing.

G. Any person or the Commission’s 
staff may, within 45 days after issuance 
of the instant notice by the Commission, 
file pursusant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice 
of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for

authorization pursuant to section 7 of 
the Natural Gas Act.
Lois D. Casheil,
Secretary.
[FR Doc. 94-3224 Filed 2-10-94; 8:45 am] 
BILLING CODE 67t7-01-P

[Docket No. RP94-126-000]

Algonquin Gas Transm ission Co.; 
Proposed Changes in FER C  Gas Tariff
February 7,1994.

Take notice that on February 3,1994, 
Algonquin Gas Transmission Company 
(Algonquin) tendered for filing as part of 
its FERC Gas Tariff, Fourth Revised 
Volume No. 1, the following revised 
tariff sheets:
Original Sheet No. 99A 
Sixth Revised Sheet No. 20A

The proposed effective date of the 
tariff sheets is March 1,1994.

Algonquin states that the purpose of 
this filing is to disburse a National Fuel 
Gas Supply Corporation Account Nos. 
191*and 186 refund. Algonquin requests 
that the Commission waive § 154.22 of 
the Commission’s regulations to the 
extent that may be necessary to place 
these tariff sheets into effect as 
requested.

Algonquin states that copies of this 
filing were mailed to all customers of 
Algonquin and interested state 
commissions.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene dr protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with 18 CFR
385.214 and 385.211 of the 
Commission’s Rules and Regulations.
All such motions or protests should be 
filed on or before February 14,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection in the 
public reference room.
Lois D. Casheil,
Secretary.
{FR Doc 94-3198 Filed 2-10-94; 8:45 am)
BILLING CODE 8717-01-M

[Docket Nos. RP88-211-044 CP92-397-004]

CNG Transm ission Corp.; Proposed 
Changes in FER C Gas Tariff
February 7,1994.

Take notice that on February 1,1994, 
CNG Transmission Corporation (CNG), 
tendered for filing as part of its FERC 
Gas Tariff, Original Volume No. 2A, the 
following tariff sheets:
Original Sheet Nos. 724 through 730.

CNG states that the purpose of this 
filing is to implement the Commission’s 
orders issued on May 1,1991 in Docket 
No. RP88-211, and September 22,1992 
and December 1,1992 in Docket No. 
CP92—397-000, to provide restructured 
storage service under the GSS Rate 
Schedule for the New Jersey Natural Gas 
Company.

CNG states that copies of this filing 
were served to the affected customer.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure, 18 CFR 
385.211. All such protests should be 
filed on or before February 14,1994. 
Protests will be considered by the 
Commission in determining die 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Casheil,
Secretary.
[FR Doc. 94-3199 Filed 2-10-94; 8:45 am] 
BILUNG CODE «717-01-M

[Docket No. MG88-17-003]

Ei Paso Natural G as Co.; Filing
February 7,1994.

Take notice that on January 25,1994, 
El Paso Natural Gas Company (El Paso) 
filed a response to the Order on 
Standards of Conduct issued December
23,1993, in the above-referenced 
docket, i In that order, the Commission 
required El Paso to clarify whether 
William Wise, H. Brent Austin and 
Thomas Jensen are operating employees 
as defined in Order No. 497-E.2

El Paso states that copies of this filing 
were served upon all parties of record 
for the above-referenced docket and 
interested state regulatory commissions.

Any person desiring to be heard or to 
protest said filing should file a motion

1 65 FERC 1 61,389 (1993).
2 Order No. 497-E, order on rehearing and 

extending sunset date, 59 FR 243 (January 4,1994), 
65 FERC 1 61,381 (December 23,1993).
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to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
or 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
or 385.214). All such motions to 
intervene or protest should be filed on 
or before February 22,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell 
Secretary.
[FR Doc. 94-3203 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. MG88-3-008]

Florida Gas Transm ission Co.; Filing
February 7,1994.

Take notice that on January 18,1994, 
Florida Gas Transmission Company 
(FGT) filed a response, under protest, to 
the December 16,1993 Third Order on 
Compliance and Second Order on 
Rehearing.^ in the order, the 
Commission required FGT to revise its 
definition of operating personnel, revise 
its Standards of Conduct E * and F 3 and 
clarify whether it shares any operating 
employees with Enron Corporation.

FGT states that copies of this filing 
were served upon all parties in the 
official service list compiled by the 
Secretary of the Commission. •

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
or 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
or 385.214). All such motions to 
intervene or protest should be filed on 
or before February 22,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the

165 FERC1 61,338 (1993).
218 CFR 161.2(e) (1993).
318 CFR 161.3(f). as modified by Order No. 497- 

E, order on rehearing and extending sunset date, 59 
FR 243 (January 4,1994), 65 FERC 1 61,381 
(December 23,1993).

Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary,
[FR Doc. 94-3205 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. CP94-216-000]

Natural Gas Pipeline Company of 
America; Application
February 7,1994.

Take notice that on February 3,1994, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois 60148, filed in Docket 
No. CP94—216-000 and application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon its participation in an 
exchange of natural gas with Arkla 
Energy Resources Company (Arkla), 
which was authorized in Docket No. 
CP75-141, all as more fully set forth in 
the application on file with the 
Commission and open to public 
inspection.

Natural proposes to abandon its 
exchange with Arkla under the terms of 
an exchange agreement dated July 5, 
1974, as amended, on file with the 
Commission as Natural’s Rate Schedule 
X—53. It is stated that Natural and Arkla 
no longer require the exchange, under 
which they are authorized to exchange 
gas at various points in Texas and 
Oklahoma. Natural states that it has 
received Arkla’s agreement to terminate 
the exchange in a letter agreement dated 
August 20,1993. It is further stated that 
Arkla has filed an application for 
abandonment of its participation in the 
exchange in Docket No. CP94-7-000. It 
is asserted that no gas has been 
exchanged under the agreement for 
several years and that no imbalances 
exist. It is stated that no facilities are 
proposed to be abandoned.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 28,1994, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing

therein must file a motion to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Natural to appear or be 
represented at the hearing.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3196 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. RP94-56-000]

Northern Border Pipeline Co.; 
Technical Conference
February 7,1994.

T a k e  n o t i c e  t h a t  o n  T h u r s d a y ,  

F e b r u a r y  24,1994, a t  10 a . m . ,  t h e  

C o m m i s s i o n ’s  s t a f f  w i l l  c o n v e n e  a  

t e c h n i c a l  c o n f e r e n c e  t o  a l l o w  t h e  p a r t i e s  

t o  a d d r e s s  t h e  i s s u e s  o u t l i n e d  i n  t h e  

C o m m i s s i o n ’s  D e c e m b e r  28,1993 o r d e r  

i n  t h e  a b o v e - c a p t i o n e d  p r o c e e d i n g . !  T h e  

t e c h n i c a l  c o n f e r e n c e  w i l l  b e  h e l d  i n  a  

r o o m  t o  b e  d e s i g n a t e d  a t  t h e  o f f i c e s  o f  

t h e  F e d e r a l  E n e r g y  R e g u l a t o r y  

C o m m i s s i o n ,  810 F i r s t  S t r e e t  N . E . ,  

W a s h i n g t o n ,  D C  20426.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3208 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. MT94-1-000]

Petal Gas Storage Co.; Tariff Filing
February 7 ,1994.

Take notice that on January 31,1994, 
Petal Gas Storage Company (Petal), 
tendered for filing new tariff sheet, 
Original Sheet No. 134, pursuant to Part

1 Northern Border Pipeline Co., 65 FERC 1 61,417 
(1993).
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154 of the Federal Energy Regulatory 
Commission (“Commission”)
Regulations under the Natural Gas Act, 
and in compliance with the 
Commission’s Order on Standards of 
Conduct as found in part 161 of the 
Commission’s Regulations. Original 
Sheet No. 134 sets forth tariff provisions 
describing Petal’s Order No. 497 
compliance plan regarding the identity 
of its marketing affiliate and the sharing 
of operating personnel and facilities.

In addition, on January 31,1994, Petal 
filed a motion for exemption or waivers, 
in which Petal argued that it is not 
subject to Order No. 497 because it is 
not an interstate pipeline. If the 
Commission grants Petal’s motion, the 
instant tariff filing is moot.

However, if the Commission denies 
that motion, Petal requests the 
Commission to accept the tendered tariff 
sheet for filing and grant any and all 
waivers necessary to permit it to become 
effective February 1,1994. _

Any person desiring to intervene in 
this proceeding or protest said filing 
should file an intervention or protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, in 
accordance with Rules 211 and/or 214 
of the Commission’s Rules of Practice 
and Procedure, 18 CFR 385.211 and 
385.214. All such interventions and 
protests should be filed on or before 
February 14,1994. Protests will be 
considered by the commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Casheil,
Secretary.
[FR Doc. 94-3200 Filed 2-10-94; 8:45 ami
BILLING CODE 6717-01-M

[D ock et N o. M G 94-2 -000]

Petal Gas Storage Co; Filing 
February 7,1994.

Take notice that on January 31,1994, 
Petal Gas Storage Company (Petal) filed 
a request that the Commission exempt it 
from the requirements of Order Nos. 497 
et al.' or, in the alternative, to grant any

i0rder No. 497, 53 FR 22139 (June 14,1986), HI 
FERC Stats. & Regs. 1 30,820 (1988); Order No. 497- 
A, order on rehearing, 54 FR 52781 (December 22, 
1989), III FERC Stats. & Regs. 30,868 (1989); Order 
No. 497—B, order extending sunset date, 55 FR 
53291 (December 28,1990), HI FERC Stats. & Regs.
1 30,908 (1990); Order No. 497-C, order extending  
sunset date. 57 FR 9 (January 2,1992), ffl FERC 
Stats. & Regs. 130,934 (1991), rehearing denied, 57 
FR 5815 (February 18,1992), 58 FERC 161,139

waivers necessary for Petal to conduct 
its business.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC, 20426, in accordance with Rules 
211 or 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
or 385.214). All such motions to 
intervene or protest should be filed on 
or before February 22,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 

* inspection.
Lois D. Casheil,
Secretary.
[FR Doc. 94-3201 Filed 2-10-94; 8:45 ami 
BILUNG CODE 6010-01-M

[D ock et N o. C P 9 4 -2 0 8 -0 0 0 ]

Questar Pipeline Co.; Application 
February 7,1994.

Take notice that on February 2,1994, 
Questar Pipeline Company (Questar), 79 
South State Street, Salt Lake City, Utah 
84111 filed in Docket No. CP94—208- 
GOO an application pursuant to section 
7(b) of the Natural Gas Act requesting 
authority to abandon natural-gas 
transportation service provided to 
Natural Gas Pipeline Company of 
America (NGPL) under Questar’s Rate 
Schedule X—25 to Original Volume No.
3 of its FERC Gas Tariff. By mutual 
agreement between Questar and NGPL, 
the authorized services proposed to be 
abandoned by Questar will be converted 
to Rate Schedule T -l transportation 
service under First Revised Volume No. 
1 of Questar’s FERC Gas Tariff, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection.

Questar requests expedited 
consideration of its request so that 
authority to abandon the Rate Schedule 
X-25 transportation service to NGPL 
may be granted as quickly as possible to 
enable NGPL to take advantage of the 
opportunities available to 18 CFR, part

(1992); Tenneco Gas v. FERC (affirmed in part and 
remanded in part), 969 F. 2d 1187 (D.C. Cir. 1992), 
Order No. 497-D, order on remand and extending 
sunset date, m  FERC Stats. & Regs. Preambles 
130,958 (December 4 ,1992), 57 FR 58978 
(December 14,1992); Order No. 497-E, order on 
rehearing and extending sunset date, 59 FR 243 
(January 4.1994), 65 FERC 161,381 (December 23, 
1993).

284 shippers. Questar represents that by 
letter dated December 17,1993, NGPL, 
as a party to Questar’s restructuring 
proceeding in Docket No. RS92—9-000, 
requested that its Rate Schedule X—25 
transportation service be converted to 
Rate Schedule T -l transportation 
service. Questar states that it does not 
propose to abandon any existing 
facilities in conjunction with this filing.

Questar requests Commission waiver 
of the provisions reflected in sections 3 
and 5 of the General Terms and 
Conditions of First Revised Volume No.
1 of its FERC Gas Tariff, so that the 
priority applicable to the quantity of gas 
transported for NGPL under Rate 
Schedule X-25 may be transferred to the 
equivalent transportation service that 
will be provided under its blanket 
certificate and according to 18 CFR 
285.222.

Any person desiring to be heard or to 
make any protest with reference to said 
application should, on or before 
February 22,1994, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, a motion to intervene or 
protest in accordance with the 
requirement of the Commission’s Rules 
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations 
under the NGA (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accortjance with the Commission’s 
Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the NGA and the 
Commission’s Rules of Practice and 
Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required, or if the 
Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be
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unnecessary lor Questar to appear or be 
represented at the hearing.
Lois D. Cashell,
Secretary.
|FR Doc 94-3195 Filed 2-10-94; 8:45 am] 
BILLING CODE 6717-01-M

{Docket No. RP93-15-000]

Southern Natural Gas Company; 
Informal Settlement Conference
February 7,1994.

Take notice that an informal 
settlement conference will be convened 
in this proceeding on Friday, February
11,1994, at 11 a.m., at the offices of the 
Federal Energy Regulatory Commission, 
810 First Street, NE., Washington, DC, 
for the purpose of exploring die possible 
settlement of the above-referenced 
docket.

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(b), Is invited to 
attend. Persons wishing to become a 
party must move to the intervene and 
receive intervenor status pursuant to the 
Commission's regulations (18 CFR
385.214).

For additional information, please 
contact Betsy Carr (202) 208-1240 or 
James A. Pederson (202) 208—5705.
Lois D. Cashell,
Secretary.
IFR Doc. 94-3209 Filed 2-10-94; 8:45 am) 
BILLING CODE 6717-01-M

{D ocket N o. R P 9 4 -1 2 9 -0 0 0 ]

Texas Eastern Transmission Corp^ 
Proposed Changes in FERC Gas Tariff
February 7,1994.

Take notice that on February 3,1994 
Texas Eastern Transmission Corporation 
(Texas Eastern) tendered for filing as 
part of its FERC Gas Tariff, Sixth 
Revised Volume No. 1, the following 
tariff sheets, with a proposed effective 
date of March 6,1994;
Original Sheet No. 179 
Original Sheet No. 180 
Original Sheet No. 181 
Sheets Nos. 182-199

Texas Eastern states that the above 
tariff sheets are filed pursuant to section 
15.2 (B) of the General Terms and 
Conditions of Texas Eastern’s FERC Gas 
Tariff, Sixth Revised Volume No. 1, and 
as a limited application pursuant to 
section 4 of the Natural Gas Act, 15 
U.S.C. section 717c (1988), Order Nos. 
636, et seq. issued in Docket No. RM91— 
11, the orders accepting Texas Eastern’s 
Order No. 636 compliance fillhg, subject 
to conditions, issued January 13,1993,

and April 22,1993, September 17,1993, 
and December 17,1993, in Texas 
Eastern Transmission Corp., Docket 
Nos. RS92-11-000, RS92-11-003, 
RS92-11-004, RP88-67—000, et al. 
(Phase I/Rates), and the Rules and 
Regulations of the Federal Energy 
Regulatory Commission (Commission).

T e x a s  E a s t e r n  s t a t e s  t h a t  t h e  p u r p o s e  

o f  t h i s  f i l i n g  i s  t o  r e c o v e r  i t s  A c c o u n t  

191 C o s t s ,  a t t r i b u t a b l e  t o  g a s  p u r c h a s e s  

m a d e  p r i o r  t o  J u n e  1,1993, t h e  d a t e  o f  

i m p l e m e n t a t i o n  o f  O r d e r  N o .  636 o n  

T e x a s  E a s t e r n ’s  s y s t e m .  T e x a s  E a s t e r n  

s t a t e s  t h a t  t h e  t o t a l  a m o u n t  t o  b e  d i r e c t  

b i l l e d  b y  t h i s  f i l i n g  i s  S3,566,222, w h i c h  

i n c l u d e s  a l l  a d j u s t m e n t s  c u r r e n t l y  

k n o w n  a n d  b o o k e d  t o  A c c o u n t  191 
d u r i n g  t h e  p e r i o d  o f  O c t o b e r  1,1993 
t h r o u g h  D e c e m b e r  31,1993, p l u s  

c a r r y i n g  c h a r g e s  t h r o u g h  t h e  p r o j e c t e d  

p a y m e n t  d a t e  o f  M a r c h  21,1994, 
c a l c u l a t e d  i n  a c c o r d a n c e  w i t h  s e c t i o n  

154.305 o f  t h e  C o m m i s s i o n ’s  

R e g u l a t i o n s .  T e x a s  E a s t e r n  s t a t e s  t h a t  

t h e s e  c o s t s  w e r e  i n c u r r e d  a s  a  

c o n s e q u e n c e  o f  p r o v i d i n g  a  b u n d l e d  

m e r c h a n t  f u n c t i o n .
T e x a s  E a s t e r n  s t a t e s  t h a t  c o p i e s  o f  i t s  

f i l i n g  h a v e  b e e n  s e r v e d  o n  a l l  f i r m  

c u s t o m e r s  o f  T e x a s  E a s t e r n  a n d  

a p p l i c a b l e  s t a t e  r e g u l a t o r y  a g e n c i e s .

A n y  p e r s o n  d e s i r i n g  t o  b e  h e a r d  o r  t o  

p r o t e s t  s a i d  f i l i n g  s h o u l d  f i l e  a  m o t i o n  

t o  i n t e r v e n e  o r  p r o t e s t  w i t h  t h e  F e d e r a l  

R e g u l a t o r y  C o m m i s s i o n ,  825 N o r t h  

C a p i t o l  S t r e e t ,  N E . ,  W a s h i n g t o n ,  D C  

20426, i n  a c c o r d a n c e  w i t h  s e c t i o n s

385.214 a n d  385.211 o f  t h e  

C o m m i s s i o n ’s  . R u l e s  a n d  R e g u l a t i o n s .  

A l l  s u c h  m o t i o n s  o r  p r o t e s t s  s h o u l d  b e  

f i l e d  o n  o r  b e f o r e  F e b r u a r y  14,1994. 
P r o t e s t s  w i l l  b e  c o n s i d e r e d  b y  t h e  

C o m m i s s i o n  i n  d e t e r m i n i n g  t h e  

a p p r o p r i a t e  a c t i o n  t o  b e  t a k e n ,  b u t  w i l l  

n o t  s e r v e  t o  m a k e  p r o t e s t a n t s  p a r t i e s  t o  

t h e  p r o c e e d i n g .  A n y  p e r s o n  w i s h i n g  t o  

b e c o m e  a  p a r t y  m u s t  f i l e  a  m o t i o n  t o  

i n t e r v e n e .  C o p i e s  o f  t h i s  f i l i n g  a r e  o n  a  

f i l e  w i t h  t h e  C o m m i s s i o n  a n d  a r e  

a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  i n  t h e  

p u b l i c  r e f e r e n c e  r o o m .

Lois D. Cashell,
Secretary.
[FR Doc. 94-3197 Filed 2-10-94; 8:45 am] 
BILLING CODE 6717-01-*»

[Docket No. GT84- 21-000]

Texas Eastern Transmission 
Corporation; Proposed Changes in 
FERC Gas Tariff
February 7,1994.

Take notice that on January 25,1994 
Texas Eastern Transmission Corporation 
(Texas Eastern) submitted for filing as 
part of its FERC Gas Tariff, Sixth

Revised Volume No. 1, the tariff sheets 
listed on Appendix A of the filing.

Texas Eastern states that on December
21,1993, Texas Eastern filed a letter 
with the Commission in which it 
requested the withdrawal of tariff sheets 
filed on December 7,1993 in Docket No. 
GT94-13-000 and stated that it would 
refile tariff sheets to reflect the concerns 
of National Fuel Gas Distribution 
Corporation expressed in its protest 
filed in Docket No. GT94-13-000. 
Accordingly, Texas Eastern herewith 
submits as part of its FERC Gas Tariff, 
Sixth Revised Volume No. 1, the tariff 
sheets listed on Appendix A to the filing 
to replace such withdrawn tariff sheets.

(1) Texas Eastern states that this filing 
is submitted in light of the 
Commission’s July 14,1993 “Order on 
Compliance with Restructuring Rule’* 
for Columbia Gas Transmission 
Corporation (Columbia) in Docket No. 
RS92-5, et al., (“July 14 Order”) and the 
Commission’s June 18,1993 “Order on 
Compliance With Restructuring Rule” 
for Granite State Gas Tamsmission, Inc. 
(Granite State*’ in Docket No. RS93-1, et 
al., (“June 18 Order’’). Texas Eastern 
states that it is filing the tariff sheets on 
Appendix A to the filing for the puipose 
of reflecting that, pursuant to the July 14 
Order and the June 18 Order, certain 
customers of Columbia and Granite 
State became direct customers of Texas 
Eastern (“Converting Customer”) * 
effective November 1,1993, by taking 
assignment of their respective service 
rights attributable to Columbia’s and 
Granite State's service agreements as of 
October 31,1993 with Texas Eastern 
under Texas Eastern’s Rate Schedules 
CDS, FT-1 and SS-1.

T e x a s  E a s t e r n  s t a t e s  t h a t  i n  o r d e r  t o  

r e f l e c t  t h e  d e c r e a s e  i n  C o l u m b i a ’s  a n d  

G r a n i t e  S t a t e ’s  e n t i t l e m e n t s  u n d e r  t h e i r  

a f f e c t e d  s e r v i c e  a g r e e m e n t s  a n d  t o  

r e f l e c t  t h e  r e l e v a n t  e n t i t l e m e n t s  o f  t h e  

C o n v e r t i n g  C u s t o m e r s ,  T e x a s  E a s t e r n  i s  

s u b m i t t i n g  F i f t h  R e v i s e d  S h e e t  N o s .  

564-548,549-551,553-555, 556-558, 
560-562, 563-565, 567-569, 570-572, 
575-577,578-580, 581-583 a n d  599- 
601 a n d  S e c o n d  R e v i s e d  S h e e t  N o s .  

548A, 551A, 555A, 558A, 562A, 565A, 
569A, 572A, 577A, 580A, 583A a n d  

601A t o  r e f l e c t  m o d i f i c a t i o n s  t o  

S e c t i o n s  9.2, 9.3,9.4, 9.5,9.9 a n d  14.4

i The Converting Customers from Columbia are 
Columbia Gas Company of Pennsylvania: 
Elizabethtown Gas Company; New Jersey Natural 
Gas Company; New York State Electric and Gas 
Corporation; Penn Fuel Gas, Inc.; The Providence 
Gas Company and UGI Utilities, Inc. Not all of 
Columbia’s customers elected to take assignment of 
their respective service rights and become direct 
customers of Texas Eastern. A sa result, such 
service rights remained with Columbia. The 
Converting Customers from Granite State are Bay 
State Gas Company and Northern Utilities, Inc.
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of the General Terms and Conditions of 
its FERC Gas Tariff, Sixth Revised 
Volume No. 1.

(2) Texas Eastern states that in 
addition to the changes discussed 
above, Texas Eastern is submitting Fifth 
Revised Sheet Nos. 546, 547, 549, 550, 
553, 554, 556, 557, 560, 561, 563, 564, 
567, 568, 570, 571, 575, 576, 578, 579, 
581, 582, 599 and 600 to reflect the 
modifications to Sections 9.2, 9.3, 9.4,
9.5, 9.9 and 14.4 of the General Terms 
and Conditions of its FERC Gas Tariff, 
Sixth Revised Volume No. 1 necessary 
to reflect a permanent reallocation of 
Base and Operational Segment Capacity 
Entitlements, pursuant to the 
Commission’s Regulations ?. 
promulgated in Order No. 636-A 3 from 
Village of Cobden, Illinois; City of 
Grayville Public Utilities; and City of 
Jonesboro, Illinois to City of Kennett, 
Missouri and Indiana Gas Company 
under Texas Eastern’s Rate Schedule 
SCT. Texas Eastern States, that all 
parties to the reallocation have agreed to 
the effective date of November 1 1993. 
Further, Westport Natural Gas Company 
notified Texas Eastern that it has 
merged with and changed its name to 
Indiana Gas Company. Texas Eastern 
has reflected this change and combined 
its entitlements with those of Indiana 
Gas Company in this filing.

(3) Texas Eastern states that in 
addition to the changes discussed 
above, Texas Eastern is submitting Fifth 
Revised Sheet Nos. 548, 551, 562, 565, 
569, 572 and 601 to reflect the 
modifications to Sections 9.2, 9.4, 9-5 
and 14.4 necessary to reflect a 
permanent capacity release transaction 
executed under Texas Eastern’s Rate 
Schedule CDS. The Access Area release 
was from Public Service Electric & Gas 
to Philadelphia Electric Company to be 
effective November 1,1993. Texas 
Eastern states that it posted the capacity 
release transaction on the LINK® System 
in accordance with Section 3.14 of 
Texas Eastern’s General Terms and 
Conditions of its FERC Gas Tariff, Sixth 
Revised Volume No. 1.

(4) In addition to the changes 
discussed above, Texas Eastern is 
submitting Fifth Revised Sheet Nos.
546, 549, 553, 556, 560, 563, 567, 570, 
575, 578, 581 and 599 and Second 
Revised Sheet Nos. 548A, 551A, 555A, 
558A, 562A, 565A, 569A, 572A, 577A, 
580A, 583A and 601A to reflect the 
modifications to Sections 9.2, 9.3,9.4,
9.5, 9.9 and 14.4 necessary to reflect the 
termination of an executed service

* 18 CFR 284.14(e).
»Order No. 636-A, 57 FR 36,128 (August 12, 

1992), in FERC Stats, and Regs. Preambles 1 30,950 
(August 3,1992).

agreement with Central Illinois Public 
Service Company and the scheduled 
reduction in quantities for Texas Gas 
Transmission Corporation under Texas 
Eastern’s Rate Schedule FT-1. Texas 
Eastern states that it posted this 
available capacity on the LINK® System 
in accordance with Sections 2 and 3.14 
of Texas Eastern’s General Terms and 
Conditions of its FERC Gas Tariff, Sixth 
Revised Volume No. 1 and is 
representing this capacity, available 
November 1,1993, as “Available Firm” 
on the tariff sheets.

T e x a s  E a s t e r n  s t a t e s  t h a t  u p o n  r e c e i p t  

o f  a l l  e x e c u t e d  s e r v i c e  a g r e e m e n t s  f r o m  

t h e  C o n v e r t i n g  C u s t o m e r s ,  T e x a s  

E a s t e r n  w i l l  f i l e  w i t h  t h e  C o m m i s s i o n  

s u c h  e x e c u t e d  s e r v i c e  a g r e e m e n t s  a n d  

u p d a t e  t h e  I n d e x  o f  F i r m  C u s t o m e r s  

c o n t a i n e d  i n  i t s  F E R C  G a s  T a r i f f ,  S i x t h  

R e v i s e d  V o l u m e  N o .  1 .
The proposed effective date of the 

tariff sheets is November 1,1993, the 
effective date of assignment of 
Columbia’s and Granite State’s 
entitlements to the respective 
Converting Customers. Copies of the 
filing were served on firm customers of 
Texas Eastern and interested state 
commissions.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on 
or before February 14,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashel),
Secretary.
[FR Doc. 94-3206 Filed 2-10-94; 8:45 amj 
BILLING CODE 6717-01-«*

Pocket NO. RP93-106-000, et al.J

Texas Gas Transm ission Corp.; 
Informal Settlement Conference
February 7,1994.

Take notice that an informal 
settlement conference will be convened 
in the above-captioned proceeding at 10 
a.m. on February 24,1994, at the offices 
of the Federal Energy Regulatory 
Commission, 810 First Street NE., 
Washington, DC, for the purpose of

exploring the possible settlement of the 
above-referenced dockets.

Any party, as defined by 18 CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(b), is invited to 
attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission’s regulations (18 CFP
385.214).

For additional information please 
contact Michael D. Cotleur, (202) 208- 
1076, or Arnold H. Meltz (202) 208- 
2161.
Lois D. Cashell.
Secretary.
[FR Doc. 94-3210 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. MG88-0-OO6]

Transwestem Pipeline Co.; Filing
February 7,1994.

Take notice that on January 31,1994, 
Transwestem Pipeline Company 
(Transwestem) filed revised standards 
of conduct to reflect that it no longer 
shares an operating employee with its 
sales marketing division, and to delete 
the reference to gas sales and marketing 
information in Standard F in accordance 
with Order No. 497-E.1

Transwestem states that copies of the 
filing have been mailed to its gas utility 
customers, interested state commissions 
and all other parties to this proceeding.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
or 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
or 385.214). All such motions to 
intervene or protest should be filed on 
or before February 22,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3204 Filed 2-10-94; 8:45 am) 
BILUNG CODE 6717-01-M

10rder No. 497-E, order on rehearing and 
extending sunset date, 59 FR 243 (January 4,1994), 
65 FERC 1 61,381 (December 23,1993).
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[Docket No. TM94-2-30-001]

Trunkline Gas Company; Compliance 
Filing
February 7,1994.

Take notice that on November 15, 
1993, Trunkline Gas Company 
(Trunkline) in compliance with the 
Commission’s letter order dated October
29,1993, submits for filing materials to 
substantiate the proposed increases to 
Trunkline’s fuel reimbursement 
percentages.

Trunkline states that Attachment A to 
the filing sets forth detailed 
explanations in support of Trunkline’s 
proposed fuel reimbursement increases. 
Trunkline states that Attachment B to 
the filing consists of graphs which are 
similar to those which have been 
received in Trunkline rate case 
proceedings and which set forth the 
relationship between throughput 
volumes and fuel use over the three 
previous winters periods.

Trunkline states that copies of the 
letter and attachments are being sent to 
all parties to the above-referenced 
proceeding and appropriate state 
regulatory agencies.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure, 18 CFR 
385.211. All such protests should be 
filed on or before February 14,1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashed,
Secretary.
(FR Doc. 94-3207 Filed 2-10-94; 8:45 ami 
BILLING CODE 6717-01-M

[Docket No. MG94-1-000]

Viking Gas Transm ission Co.; Filing
February 7,1994.

Take notice that on January 28,1994, 
Viking Gas Transmission Company 
(Viking) filed “Standards of Conduct 
and Procedures to Implement Order No. 
497.” i

lOrdw No. 497,53 FR 22139 (June 14.1988), 1H 
FERC Stats. & Regs. 130.820 [1988); Order No. 497-  
A, order on rehearing, 54 FR 52781 (December 22, 
1989), ID FERC Stats, ft Regs. 30368 [1989): Order 
No. 497-B, order extending sunset data, 55 FR 
53291 (December 28,1990), HI FERC Stats, ft Regs.
130,908 (1990); Order No. 497-C, order extending

Viking states that copies of its filing 
are available for inspection at its 
principal place of business in St. Paul, 
Minnesota, and have been mailed to all 
customers and interested state 
commissions.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
or 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
or 385.214). All such motions to 
intervene or protest should be filed on 
or before February 22,1994. Protest will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3202 Filed 2-10-O4; 8:45 amj 
BILLING CODE 6717-01-M

[Docket Nos. RP89-183-048 and RP91-152- 
025]

Williams Natural Gas Co.;
Recalculation of Rates and Refunds
February 7,1994.

Take notice that on April 30,1993, 
Williams Natural Gas Company [WNG) 
pursuant to the Commission’s Order 
Denying Rehearing issued March 31, 
1993 in Docket Nos. RP89-183-043 et 
al. and Order on Rehearing issued 
March 31,1993 in Docket Nos. RP89— 
189-041 and TC89-8-005, hereby 
submits a recalculation of its rates for 
the RP89-183 and RP91-153 periods 
and refunds required by those orders.

WNG asserts that in (nose orders, the 
Commission required WNG to fï)  
modify the settlement rates to reflect a 
unit of production depreciation expense 
and revise its net book value 
calculations used in computing unit of 
production depreciation to take into 
consideration the depreciation expenses 
that were actually collected from

sunset date, 57FF 9 (January 2,19923, HI FERC Stat. 
ft Regs. 130,934 (1991), rehearing denied, 57 FR 
5815 (February 18,1992), 58 FERC i  61,139 (1992); 
Tenneco Gas v. FERC (affirmed in  part and 
remanded in part), 969 F.2d 1187 (D.C. Cir. 1992), 
Order No. 497-D, order on remand and extending 
sunset date, Ol FERC Stats, ft Regs. Preambles 
130,958 (December 4,1992), 57 FR 58978 
(December 14.1992); Order No. 497-E. order on 
rehearing and extending sunset date, 59 FR 243 
(January 4,1994), 1994), 65 F£RC161,381 
(December 23,1993).

transportation customers with respect to 
particular gathering systems at the 4.1 
percent composite depreciation rate; (2) 
make refunds to Amoco of 
transportation charges collected where 
Amoco only used Williams gathering 
facilities; and {3) make refunds based on 
inclusion of the Wamsutter WI and WI- 
1 lines in the Wamsutter system rate 
rather than the rate for “Other” 
gathering facilities.

Attached to WNG’s filing is a 
schedule reflecting the gathering rates 
recalculated in accordance with the 
above-referenced Orders for the RP89- 
183 and RP91-152 periods. Also 
attached are supporting work papers.

WNG states that the actual refunds to 
sales customers will be the unit refund 
amount as applied to actual billing 
determinants for each customer during 
the applicable rate periods.

WNG further states that the refunds 
and refund amounts reflected in this 
filing will be reduced by the amount of 
refunds, if any, WNG must take prioT to 
approval of this fifing to reflect tb6 
settlement rates previously approved in 
Docket Nos. KP89-183 and RP91-152.

WNG notes that a copy of the letter 
and attachments have been served upon 
each jurisdictional sales and 
transportation customer, state regulatory 
commission and all parties to Docket 
Nos. RP89-183 and RP91-152.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE, 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR 
385.211. All such protests should be 
filed on or before February 14,1994. 
Protests will he considered by die 
Commission in determining die 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-3228 Filed 2-10-94; 8:45 am] 
BILLING CODE 8717-01-»!

ENVIRONMENTAL PROTECTION  
AGENCY
[FRL-4836-1]

Agency Information Collection 
Activities Under OMB Review
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.
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SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.), this notice 
announces the Office of Management 
and Budget’s (OMB) responses to 
Agency PRA clearance requests.
FOR FURTHER INFORMATION CONTACT:
Sandy Farmer (202) 260-2740. 
SUPPLEMENTARY INFORMATION:
OMB Responses to Agency PRA 
Clearance Requests
OMB Approvals

EPA I C R  No. 0613.05;Trade Secret 
Clearance Justification; was approved 
12/22/93; OMB No. 2070-0053; expires 
12/31/96.

EPA ICR No. 0909.04; Information 
Requirements for Construction Grants 
Delegation to States; was approved 12/ 
17/93; OMB No. 2040-0095; expires 12/ 
31/96.

EPA ICR No. 1661.01; 1992 Waste 
Treatment Industry Phase H: Landfills 
Questionnaire, 1992 Waste Treatment 
Industry Phase II: Incinerators 
Questionnaire; was approved 12/23/93; 
OMB No. 2040-0167; expires 12/31/96.

EPA ICR No. 0783.30; Light Duty 
Certification Short Test and Revised 
Emission Performance Warranty Test 
Procedures; (amendment) was approved 
01/03/94; OMB No. 2060-0104; expires 
06/30/95.

EPA ICR No. 0282.05; Application for 
Motor Vehicle Emission Defect 
Information Report and Records, Non- 
Road Engine Proposal; (amendment) 
was approved 01/03/94; OMB No. 2060— 
0048; expires 05/31/96.

EPA ICR 1652.01; NESHAP for 
Halogenated Solvent Cleaners,
Reporting and Recordkeeping 
Requirements; was approved 12/31/93; 
OMB No. 2060-0273; expires 12/31/96.

EPA ICR No. 0168.05; Treatment of 
Indian Tribes in the Same Manner as 
States for Purposes of the NPDES and 
Sewage Sludge Management Programs; 
was approved 12/13/93; OMB No. 2040— 
0057; expires 10/31/95.

EPA ICR No. 1633.03; Revision of Part 
72 of the Acid Rain Program under Title 
IV of the Clean Air Act Amendments of 
1990; was approved 01/21/94; OMB No. 
2060-0258; expires 01/31/96.

EPA ICR No. 1665.01; Confidentiality 
Rules; was approved 01/14/94; OMB 
No. 2020-0003; expires 01/31/97.
OMB Disapprovals

EPA ICR No. 1446.04; Polychlorinated 
Biphenyls (PCBs), Reclassification of 
PCB and PCB-Contaminated 
Transformers (Amendment); was not 
approved 01/14/94.

EPA ICR No. 1442.06; Land Disposal 
Restrictions for Newly Listed and

Identified Wastes and Hazardous Soil 
(Proposed Rulemaking); was not 
approved 11/29/93.

EPA ICR No. 1663.01; enhanced 
Monitoring Program, Monitoring, 
Reporting, and Recordkeeping 
Requirements; was not approved 12/06/
93.

EPA ICR No. 1657.01; Recordkeeping 
and Reporting Requirements for 
NESHAP for Total HAP Emissions from 
Pulp and Paper Production Source 
Category, Process Operations; was not 
approved 01/03/94.

EPA ICR No. 1656.01; Risk 
Management Program for Chemical 
Accident Release Prevention (Proposed 
Rulemaking); was not approved 01/05/
94.

EPA ICR 1664.01; National Oil and 
Hazardous Substances Pollution 
Contingency Plan—Subpart J (Proposed 
Rulemaking); was not approved 01/04/ 
94.
OMB Extension of Expiration Dates

EPA ICR No. 1353,02; Hazardous 
Waste Management System: Land 
Disposal Restrictions "No-Migration” 
Variances; expiration date was extended 
to 05/31/94.

EPA ICR 1442.06; Land Disposal 
Restrictions for Newly Listed and 
Identified Wastes and Soil; expiration 
date was extended to 01/15/94.

Dated: February 4,1994.
P a u l L apsley ,
Director, Regulatory Management Division. 
[FR Doc. 94-3296 Filed 2-10-94; 8:45 am] 
BILLING CODE 6560-fiO-F

[FRL-4837-4]

Science Advisory Board; Request for 
Nomination of Members and 
Consultants

In accordance with its standard 
operating procedures (SAB-FRL-2657-4 
dated August 21,1984), the Science 
Advisory Board (SAB), including the 
Clean Air Scientific Advisory 
Committee (CASAC) and the Clean Air 
Act Compliance Advisory Council 
(CAACAC), of the Environmental 
Protection Agency (EPA) is soliciting 
nominations for Members and 
Consultants (M/Cs). As part of this 
effort, the Agency is publishing this 
notice to describe the purpose of the 
SAB and to invite the public to 
nominate appropriately qualified 
candidates of any gender or ethnic 
background to fill upcoming vacancies. 
This process supplements other efforts 
to identify qualified candidates.

The SAB is composed of Non-Federal 
Government scientists and engineers

who are employed on an intermittent 
basis to provide independent advice 
directly to the EPA Administrator on 
technical aspects of public health and 
environmental issues confronting the 
Agency. Members of the SAB are 
appointed by the Administrator to serve 
two year terms with some possibilities 
for reappointment.Consultants are 
appointed by the Staff Director of the 
Science Advisory Board to serve 
renewable one-year terms and serve on 
SAB committees, as needed. Many 
individuals serve as consultants prior to 
serving as members.

Any interested person or organization 
may nominate qualified persons to serve 
on the SAB. Nominees should be 
qualified by education, training and 
experience to evaluate scientific, 
engineering and/or economics 
information on issues referred to and 
addressed by the Board.

Members and Consultants most often 
serve in association with one of the 
following standing committees: Clean 
Air Act Compliance Analysis Council, 
Clean Air Scientific Advisory 
Committee, Drinking Water Committee, 
Ecological Processes and Effects 
Committee, Environmental Economics 
Advisory Committee, Environmental 
Engineering Committee, Environmental 
Health Committee, Indoor Air Quality/ 
Total Human Exposure Committee, 
Radiation Advisory Committee, and 
Research Strategies Advisory 
Committee.

Members and Consultants can expect 
to attend 1-6 meetings per year, based 
upon the activity of the committee on 
which they serve. M/Cs generally serve 
as ^Special Government Employees 
(SGEs)> (40 CFR part 3, subpart F or 
£EPA Ethics Advisory> 88-6 dated 7/6/ 
88) and receive compensation based 
upon their regular income, in addition 
to reimbursement at the Federal 
government rate for travel and per diem 
expenses while serving on the SAB. 
SGEs are required to complete an 
application package, including a 
Confidential Statement of Financial 
Interests.

Nominees should be identified by 
name, occupation, position, address, 
telephone number, ajid SAB committee 
of primary interest. Nominations should 
include a current resume that addresses 
the nominee's background, experience, 
qualifications, and specific areas of 
expertise.

i n f o r m a t i o n  o n  t h e  n o m i n e e s  w i l l  b e  

e n t e r e d  i n t o  t h e  S A B ’s  d a t a  b a s e  f o r  

p o t e n t i a l  M / C s  w h i c h  w i l l  b e  c o n s u l t e d  

w h e n e v e r  v a c a n c i e s  a r i s e  a n d / o r  w h e n  

s p e c i a l  e x p e r t i s e  i s  n e e d e d  f o r  p a r t i c u l a r  

r e v i e w s .  T h i s  r e q u e s t  f o r  n o m i n a t i o n s  

d o e s  n o t  i m p l y  a n y  c o m m i t m e n t  b y  t h e
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A g e n c y  t o  s e l e c t  i n d i v i d u a l s  t o  s e r v e  a s  

a  m e m b e r  o f  o r  c o n s u l t a n t  t o  t h e  

S c i e n c e  A d v i s o r y  B o a r d  f r o m  t h e  

r e s p o n s e s  r e c e i v e d .
Nominations should be submitted to: 

Ms. Janice Cuevas, Management 
Analyst, Science Advisory Board, 
USEPA, 401M Street, SW., Washington, 
DC 20460 Tel: (202)-260-4126 no later 
than June 15,1994. Additional 
information concerning the Science 
Advisory Board, its structure, function, 
and composition, may be found in The 
Annual Report of the Staff Director 
which is available by calling (202) 260- 
8414 or by way of INTERNET at 
BARNES.Don@EPAMAIL.GOV.

Dated: January 26,1994.
Donald G. Barnes,
S ta ff D irector, S cien ce A dvisory Board.
[FR Doc. 94-3295 Filed 2-10-94; 8:45 am]
BILLING CODE 6560-50-F

[ER-FRL-4708-4]

Environmental impact Statements and 
Regulations; Availability of EPA  
Comments

Availability of EPA comments 
prepared January 24,1994 through 
January 28,1994 pursuant to the 
Environmental Review Process (ERP), 
under Section 309 of the Clean Air Act 
and Section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 260-5076.

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in 
F e d e r a l  R e g i s t e r  dated April 10,1993 
(58 FR 18392).
D r a f t  E I S s

ERP No. D-COE-D23000-VA Rating 
EU3, Southeastern Public Service 
Authority of Virginia Regional Landfill 
Expansion Project, COE Section 404 
Permit Issuance, Cities of Chesapeake, 
Norfolk, Portsmouth, Suffolk, and 
Virginia Beach, Isle of Wight and 
Southampton Counties, VA.

Summary: EPA determined that the - 
proposed action was environmentally 
unsatisfactory due to adverse impacts to 
377 acres of forested wetlands, rare and 
endangered species and overall 
biodiversity at the Dismal Swamp 
Expansion Site. In addition, EPA judged 
the EIS to be inadequate for failing to 
consider the full range of project 
alternatives. EPA requested that a 
revised draft EIS be issued to explore 
less damaging alternative sites.

ERP No. DS-AFS-K61103-CA Rating 
P02, B e a r  M o u n t a i n  S k i  R e s o r t

Expansion, (formerly) known as 
Goldmine) Additional Information, San 
Bernardino National Forest, Special- 
Use-Permit and Possible COE Section 
404 Permit, San Bernardino County, CA.

Summary: E P A  e x p r e s s e d  

e n v i r o n m e n t a l  o b j e c t i o n s  b e c a u s e  o f  t h e  

p o t e n t i a l  i m p l i c a t i o n s  o f  a l l o w i n g  

e x t e n s i v e  d e v e l o p m e n t s  i n  k n o w n  

C a l i f o r n i a  s p o t t e d  o w l  a n d  S a n  

B e r n a r d i n o  f l y i n g  s q u i r r e l  h a b i t a t  i n  

e x c h a n g e  f o r  a c q u i s i t i o n  o f  h i g h - q u a l i t y  

o f f - s i t e  h a b i t a t .  E P A  a l s o  o b j e c t e d  t o  

p o t e n t i a l  c u m u l a t i v e  i m p a c t s  t o  a i r  

q u a l i t y ,  g r o u n d w a t e r  o v e r d r a f t ,  s o l i d  

w a s t e  g e n e r a t i o n  a n d  v i s u a l  i m p a c t s .  

E P A  b e l i e v e d  t h a t  m a n y  i m p a c t s  c a n  b e  

a v o i d e d  o r  r e d u c e d  b y  d o w n s i z i n g  t h e  

p r o j e c t

ERP No. DS-SFW-A64056-00 Rating 
LO, F e d e r a l  A i d  i n  S p o r t s  F i s h  a n d  

W i l d l i f e  R e s t o r a t i o n  P r o g r a m s ,  

O p e r a t i o n  a n d  M a n a g e m e n t ,  

P r o g r a m m a t i c  E I S ,  U p d a t e d  

I n f o r m a t i o n ,  I m p l e m e n t a t i o n  a n d  

F u n d i n g .

Summary: E P A  h a d  n o  o b j e c t i o n s  t o  

b e  p r e f e r r e d  a l t e r n a t i v e .

F i n a l  E I S s

ERP No. F-AFS-K53005-AZ, G r a n d  

C a n y o n  A i r p o r t  t o  M a s w i k  

T r a n s p o r t a t i o n  A r e a ,  G r a n d  C a n y o n  

V i l l a g e  P a s s e n g e r  R a i l  S e r v i c e  

C o n s t r u c t i o n  a n d  O p e r a t i o n ,  A p p r o v a l  

a n d  S p e c i a l  U s e  P e r m i t ,  C o c o n i n o  

C o u n t y ,  A Z .

Summary: R e v i e w  o f  t h e  F i n a l  E I S  

w a s  n o t  d e e m e d  n e c e s s a r y .  N o  c o m m e n t  

l e t t e r  w a s  s e n t  t o  t h e  p r e p a r i n g  a g e n c y .

O t h e r

ERP No. LD-AFS-L652200-OR Rating 
LO, W a l l o w a  R i v e r  N a t i o n a l  W i l d  a n d  

S c e n i c  R i v e r s  S y s t e m ,  D e s i g n a t i o n ,  

U m a t i l l a  N a t i o n a l  F o r e s t s ,  U n i o n  a n d  

W a l l o w a  C o u n t i e s ,  O R .

Summary: E P A  h a d  n o  o b j e c t i o n s  t o  

t h e  p r o p o s e d  a c t i o n .

Dated: February 8,1994.
Marshall Cain,
Senior Legal A dvisor, O ffice o f Federal 
A ctiv ities. "
[FR Doc. 94-3303 Filed 2-10-94; 8:45 am] 
BILUNQ CODE e560-60-P-M

(ER-FRL-4708-3)

Environmental Impact Statements; 
Notice of Availability

R E S P O N S I B L E  A G E N C Y :  O f f i c e  o f  

F e d e r a l  A c t i v i t i e s ,  G e n e r a l  I n f o r m a t i o n  

(202) 260-5076 O R  (202) 260-5075.
Weekly receipt of Environmental 

Impact Statements, Filed January 31, 
1994 Through February 5,1994, 
Pursuant to 40 CFR 1506.9.

EIS No. 940024, Draft EIS, CGD, CA,
Ford Bridge (Known as Henry Ford 
(Badger Avenue) Railroad Bridge) 
Replacement Project, Implementation, 
across the Cerritos Channel of Los 
Angeles and Long Beach Harbor, 
Approval of Permits, Los Angeles 
County, CA, Due: March 28,1994, 
Contact: Wayne Till (510) 437-3514.

EIS No. 940025, Final EIS, FRC, ID, 
Shelley (FERC. NO. 5090) 
Hydroelectric Project on the Snake 
River, Construction, License, City of * 
Idaho Falls, Bingham County, ID, Due: 
March 14,1994, Contact: Jim Haimes 
(202) 219-2780.

E I S  N o .  940026, F i n a l  E I S ,  C O E ,  WV, 
K a n a w h a  R i v e r  N a v i g a t i o n  S t u d y ,  

M a r m e t  L o c k s  a n d  D a m ,  L o c k  

R e p l a c e m e n t ,  I m p r o v e m e n t s ,  n e a r  

D u p o n t  C i t y ,  K a n a w h a  C o u n t y ,  WV, 
D u e :  M a r c h  14,1994, C o n t a c t :  A 
B e n j a m i n  B o r d a  (304) 529-5712.

EIS No. 940027, Final EIS, FHW, WY, 
Snake River Canyon Highway, 
Improvement, US 26/89 between 
Alpine Junction to Hoback Junction, 
Funding and COE 404 Permit, Teton 
and Lincoln Counties, WY, Due:
March 14,1994, Contact: Galen 
Hesterberg (307) 772-2012.

EIS No. 940028, Draft EIS, USA, CA, 
Sacramento Army Depot Disposal and 
Reuse, Implementation, Sacramento,
El Dorado, Placer and Yolo Counties, 
CA, Due: March 28,1994, Contact- 
Jimmy B. Spain (703) 693-7556.

EIS No. 940029, Draft EIS, USA, TT, 
Theater Missile Defense (TMD) 
Extended Test Range, Demonstration 
and Operation, Missile Flight Test, 
Implementation, United States, 
Republic of the Marshall Islands and 
Wake Island, Pacific, Due: March 28, 
1994, Contact: David C. Hasley (205) 
955-1257.

EIS No. 940030, Final EIS, USA, Theater 
Missile Defense (TMD)
Comprehensive System, Research and 
Development, Active Defense 
Counterforce and Passive Defense, 
Implementation, United States, Due: 
March 14,1994, Contact: Tracy A. 
Barley (703) 693-1743.

EIS No. 940031, Draft EIS, AFS, WA, 
Butch Creek Timber Sale, Harvesting 
Timber and Road Construction, 
Implementation, Idaho Panhandle 
National Forests, Priest Lake Ranger 
District, Pend Oreille County, WA, 
Due: March 28,1994, Contact: David 
Cobb (208) 443-2512.

EIS No. 940032, Draft EIS, APH, NY,
Gull Hazard Reduction Program, John 
F. Kennedy International Airport, 
implementation, Gateway National 
Recreation Area, Jamaica Bay National 
Wildlife Refuge, Queens County, NY,
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Due: March 28,1994, Contact: Janet 
Bucknall (908) 735-5654.

EIS No. 940033, Draft EIS, BLM, FL, 
Florida Land and Resource 
Management Plan, Implementation, 
Split-Estate Federal Mineral 
Ownership (FMO), several counties, 
FL, Due: May 19,1994, Contact: 
Duane Winters (601) 977-5400.

EIS No. 940034, Final Supplement, 
FHW, MA, Central Artery/I-93 Third 
Harbor Tunnel/I—90 Extension, 
Updated and Additional Information, 
Design Alternatives for the Charles 
River Crossing, Funding, US COE 
Section 10 and 404 Permits, US CGD 
Permits and EPA NPDES Permit, 
Suffolk County, MA, Due: March 14, 
1994, Contact: Paul Statkutis (617) 
951-6496.

EIS No. 940035, Draft Supplement, 
NOA, WA, OR, CA, Pacific Coast 
Groundfish Fishery Management 
Plan, Amendment No. 8, Fixed Gear 
Sabelfish Individual Quotas Program, 
Approval and Implementation, off the 
Coast of WA, OR and CA, Due: March
28,1994, Contact: Gary Smith (206) 
526—6150.

EIS No. 940036, Final EIS, USN, CA, 
San Diego Bay Programmatic Project, 
Implementation, Disposal of Dredged 
Material, San Diego County, CA, Due: 
March 14,1994, Contact: Lowell 
Martin (619) 532-2991.

EIS No. 940037, Final EIS, AFS, UT, 
Chevron Table Top Project 
Exploratory Oil and Gas Wells 
Drilling, Leasing and Permit, 
Wasatch-Cache National Forest, 
Evanston Ranger District, Summit 
County, UT, Due: February 22,1994, 
Contact: Stephen M. Ryberg (307) 
789-8636.
This EIS was inavertently omitted 

from the 1-21-94 Federal Register. 
Distribution had been completed in 
accordance with 1506.9 of the Council 
on Environmental Quality Regulations.

Dated: February 8,1994.
Marshall Cam,
Senior Legal A d visor O ffice o f Federal 
A ctivities.
[FR Doc. 94-3305 Filed 2-10-94; 8:45 am) 
BILLING CODE 6560-60-P

[FRL-4836-9]

Extension of Comment Period on the 
Report to Congress on Cement Kiln 
Dust
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Extension of comment period.
SUMMARY: This notice announces a two 
week extension of the comment period

on the recently released Report to 
Congress on Cement Kiln Dust. (See 59 
FR 709; January 6,1994.)
DATES: EPA will accept public 
comments on the Report to Congress on 
Cement Kiln Dust until March 8,1994. 
The Agency will also hold a public 
hearing on the Report to Congress on 
February 15,1994.
ADDRESSES: Those wishing to submit 
public comments for the record must 
send an original and two copies of their 
comments to the following address: 
RCRA Docket Information Center (5305), 
U.S. Environmental Protection Agency, 
401 M Street SW., Washington, DC, 
20460. Please place the docket number 
F-94-RCKA-FFFFF on your comments.

Copies of the Report to Congress on 
Cement Kiln Dust (RTC) are available 
for inspection and copying at the EPA 
headquarters library, at the RCRA 
docket in Washington, DC, and at all 
EPA regional office libraries. Copies of 
the full report can be purchased from 
the National Technical Information 
Service (call (703) 487-^660 or (800) 
553—NTIS). Copies of the Executive 
Summary (Volume I of the RTC) can be 
obtained by calling the RCRA/ 
Superfund Hotline at (800) 424-9346 or 
(703) 412-9810. The EPA RCRA docket 
is located at 401M Street SW., 
Washington, DC, room M2616, 2nd 
floor, Waterside Mall. Docket hours are 
9 a.m. to 4 p.m. Monday through Friday, 
except federal holidays. In order to view 
the docket, please call (202) 260-9327 to 
make an appointment. Please refer to 
the Cement Kiln Dust docket, docket 
number F—94—RCKA—FFFFF. Copies are 
free up to 100 pages and thereafter cost 
$0.15 per page.

The public hearing to be held on 
February 15,1994 was announced 
previously. It will be held at the 
Renaissance-Hotel in Washington, DC, 
located at 999 9th Street NW. The 
hearing will begin at 9 a.m., with 
registration beginning at 8:30 a.m. The 
hearing will end at 5 p.m. unless 
concluded earlier. Oral and written 
statements may be submitted at the 
public hearing. Requests to speak at the 
public hearing should be submitted in 
writing to the Public Hearing Officer— 
Cement Kiln Dust, Special Waste 
Branch, U.S. Environmental Protection 
Agency, 401 M Street SW. (5302W), 
Washington, DC 20460. Persons who 
wish to make oral presentations must 
restrict them to 15 minutes, and are 
requested to provide written comments 
for inclusion in the record.
FOR FURTHER INFORMATION CONTACT: For 
general information, contact the RCRA/ 
Superfund Hotline at (800) 424-9346 or 
(703) 412-9810; for technical

information contact Bill Schoenbom, 
U.S. Environmental Protection Agency 
(5302W), 401 M Street SW.,
Washington, DC 20460, at (703) 308- 
8483.
Background

The Report to Congress (RTC) on 
Cement Kiln Dust was signed by the 
EPA Administrator on December 30, 
1993. A Federal Register notice was 
published on January 6,1994 (59 FR 
709) that announced the availability of 
the report and a 45-day public comment 
period on the report.

Since the beginning of the public 
comment period, a number of persons 
have requested that the Agency extend 
the comment period. Some persons have 
indicated that not all of the relevant 
materials appeared to be in the docket 
for inspection and that the docket index 
appeared to indicate that a number of 
materials were not present in the 
docket. They indicated that additional 
time would be necessary to obtain 
missing materials and review them prior 
to formulating public comments.

The Agency has carefully considered 
the requests for extending the comment 
period and has decided that a two week 
extension is appropriate. Because the 
Agency is working under a short 
statutory deadline to complete the 
regulatory determination for cement 
kiln dust by June 30,1994, (see 42 
U.S.C. 6921 (b)(3)(c)) the length of the 
public comment period must be 
balanced with the time available for the 
Agency to complete the regulatory 
determination.

The Agency has reviewed all of the 
materials that it placed in the docket 
and found that, with limited exception, 
all relevant materials were available in 
the docket as of January 7,1994. The 
Agency acknowledges that a number of 
responses to a cement kiln dust survey 
that was conducted by the cement 
manufacturing industry were 
inadvertently not placed in the docket 
as of the opening of the public comment 
period. However, it should be noted that 
all responses to the cement kiln survey 
that were specifically referenced in the 
RTC were available in the docket as of 
January 7,1994. The additional survey 
responses materials were made available 
in the docket as of February 3,1994.

The confusion as to the availability of 
all other documents in the docket 
appears to have been caused by an 
insufficiently detailed docket index. 
Although the docket index referred to 
several documents by document number 
only and not by name, the documents 
are correctly referenced by number and 
have been present in the docket for 
review and inspection since January 7,
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1994. The detailed docket index was 
complete and available as of January 18, 
1994.

The Agency recognizes that the 
insufficiently detailed docket index may 
have made access to documents 
somewhat difficult. Also, several days of 
severe weather in Washington, DC, 
during the comment period in mid- 
January hampered access to the docket 
by interested parties. For these reasons, 
the Agency is extending the public 
comment period on the Report to 
Congress on Cement Kiln Dust by two 
weeks, until March 8,1994.

Dated: February 7,1994.
Walter W. Kovalick, Jr.,
Assistant Administrator, Office of Solid Waste 
and Emergency Response.
[FR Doc. 94-3298 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6560-60-P

[OPPT-59331; FRL-4758-6]

Certain Chem icals; Approval of a Test 
Marketing Exemption
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.
SUMMARY: This notice announces EPA’s 
approval of an application for test 
marketing exemption (TME) under 
section 5(h)(1) of the Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TME-94-:-4. The test marketing 
conditions are described below. 
EFFECTIVE DATE: January 27,1994. The 
extended comment period will close 
February 28,1994.
FOR FURTHER INFORMATION CONTACT: 
Robert Wright, HI, New Chemicals 
Branch, Chemical Control Division 
(7405), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, Rm. E-611, 401 M St. SW., 
Washington, DC. 20460, (202) 260-7800. 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to human 
health or the environment. EPA may 
impose restrictions on test marketing 
activities and may modify or revoke a 
test marketing exemption upon receipt 
of new information which casts 
significant doubt on its finding that the

test marketing activity will not present 
an unreasonable risk of injury.

EPA hereby approves TME-94-4. EPA 
has determined that test marketing of 
the new chemical substance described 
below, under the conditions set out in 
the TME application, and for the time 
period and restrictions specified below, 
will not present an unreasonable risk of 
injury to human health or the 
environment. Production volume, use, 
and the number of customers must not 
exceed that specified in the application. 
All other conditions and restrictions 
described in the application and in this 
notice must be met.

Inadvertently the notice of receipt of 
the application was not published. 
Therefore, an opportunity to submit 
comments is being offered at this time. 
The complete nonconfidential 
document is available in the TSCA 
nonconfidential information center 
(NQC), Rm. ETG-102 at the above 
address between 12:00 noon and 4:00 
p.m., Monday through Friday, excluding 
legal holidays. EPA may modify or 
revoke the test marketing exemption if 
comments are received which cast 
significant doubt on its finding that the 
test marketing activities will not present 
an unreasonable risk of injury.

The following additional restrictions 
apply to TME-94-4. A bill of lading 
accompanying each shipment must state 
that the use of the substance is restricted 
to that approved in the TME. In 
addition, the applicant shall maintain 
the following records until 5 years after 
the date they are created, and shall 
make them available for inspection or 
copying in accordance with section 11 
of TSCA:

1. Records of the quantity of the 
TME substance produced and the date 
of manufacture.

2. Records of dates of the shipments 
to each customer and the quantities 
supplied in each shipment.

3. Copies of the bill of lading that 
accompanies each shipment of the TME 
substance.

TME-04-4
Date of Receipt: December 14,1994. 

The extended comment period will 
close (insert date 15 days after date of 
publication in the Federal Register).

Joint Applicants: Albright & Wilson 
Americas, Inc. and Rhone-Poulenc 
Chemicals.

Chemical: (G) Alkyl-terminated poly 
(carboxylate).

Use: (G) Laundry detergent additive.
Production Volume: Confidential.
Number of Customers: Confidential.
Test Marketing Period: Confidential. 

Commencing on first day of commercial 
manufacture.

Risk Assessment: EPA identified no 
significant health or environmental 
concerns for the test market substance. 
Therefore, the test market activities will 
not present any unreasonable risk of 
injury to human health or the 
environment.

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
that comes to its attention cast 
significant doubt on its finding that the 
test marketing activities will not present 
any unreasonable risk of injury to 
human health or the environment.

List of Subjects
Environmental protection, Test 

marketing exemption.
Dated: January 27,1994.

Charles M. Auer,
Director, Chemical Control Division, Office 
of Pollution Prevention and Toxics.
[FR Doc. 94-3293 Filed 2-10-94; 8:45 am] 
BILUNG CODE S560-60-F

FEDERAL COMMUNICATIONS 
COMMISSION

Public information Collection 
Requirement Submitted to Office of 
Management and Budget For Review
February 7,1994.

The Federal Communications 
Commission has submitted the 
following information collection 
requirement to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of this submission may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service, Inc., 2100 M Street, NW., suite 
140, Washington, DC 20037, (202) 857- 
380D. For further information on this 
submission contact Judy Boley, Federal 
Communications Commission, (202) 
632-0276. Persons wishing to comment 
on this information collection should 
contact Timothy Fain, Office of 
Management and Budget, room 3235 
NEOB, Washington, DC 20503, (202) 
395—3561.

OMB Number: 3060-0056.
Title: Registration of Telephone and 

Data Terminal Equipment.
Form Number: FCC Form 730.
Action: Revision of a currently 

approved collection.
Respondents: Businesses or other for- 

profit (including small businesses).
Frequency of Response: On occasion 

reporting requirement.
Estimated Annual burden: 2,400 

responses; 24 hours average burden per
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response; 57,600 hours total annual 
burden.

Needs and Uses: Telephone and data 
equipment located on customer 
premises must be registered with the 
Commission. Part 68 of FCC’s rules and 
regulations establishes nationwide 
technical standards for telephone and 
data equipment designed for connection 
to the network. Part 68 also sets forth 
the terms and conditions for connection 
and for the registration of customer 
provided terminal equipment. See part 
68, subparts A through F. The purpose 
of part 68 is to protect the network from 
certain types of harm and interference to 
other subscribers. In addition to filing 
the FCC Form 730, applicants are 
required to submit exhibits and other 
informational showings as specified in 
part 68. For example, part 68, subpart C, 
contains the procedures for registering 
equipment and lists many of the 
exhibits and showings that must be filed 
with the application form. The exhibits 
and showings are described in section 
68.200(a) through (k). These 
requirements are also specified in the 
application form and the application 
guide. Information submitted is used by 
FCC staff and FCC laboratory for 
evaluation of equipment to determine 
whether such equipment meets the 
criteria set forth in part 68 of our Rules. 
This is necessary in order to prevent 
improperly designed equipment from 
causing harm to the nation’s telephone 
network. The information submitted is 
generally available for public 
inspection.
Federal Communications Commission. 
William F. Caton,
A ctin g  Secretary.
[FR Doc. 94-3219 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6712-01-M

FEDERAL EM ERGENCY 
MANAGEMENT AGENCY

Public Information Collection 
Requirements Submitted to OMB for 
Review .
ACTION: Notice.
SUMMARY: The Federal Emergency 
Management Agency (FEMA) has 
submitted to the Office of Management 
and Budget the following public 
information collection requirements for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1980, 44 U.S.C. chapter 35.
DATES: Comments on this information 
collection must be submitted on or 
before April 12,1994.
ADDRESSES: Direct comments regarding 
the burden estimate or any aspect of this

information collection, including 
suggestions for reducing this burden, to: 
the FEMA Information Collections 
Clearance Officer at the address below; 
and to Gary Waxman, Office of 
Management and Budget, 3235 New 
Executive Office Building, Washington, 
DC 20503, (202) 395-7340, within 60 
days of this notice.
FOR FURTHER INFORMATION CONTACT: 
Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing Linda Borror, FEMA 
Information Collections Clearance 
Officer, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, 
DC 20472, (202) 646-2624.

Type: Extension of 3067-0113.
Title: The Declaration Process: 

Requests for Damage Assessment, 
Federal Disaster Assistance, Cost Share 
Adjustments, and Loans.

Abstract: Supplemental Federal 
assistance under the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act, Public Law 93-288, as 
amended, is authorized when damage 
caused by an incident is of such severity 
and magnitude that the resources and 
efforts of the State and its local 
governments are inadequate for 
recovery. When evidence supports this 
fact, the Governor of an affected State 
may request a major disaster or 
emergency declaration by the President 
in accordance with the requirements of 
section 401 of the Act which stipulates 
specific information the Governor must 
submit with a request for any major 
disaster declaration and section 501(a) 
of the Act which stipulates specific 
information the Governor must submit 
with a request for any emergency 
declaration. Section 403(c) of the Act 
authorizes emergency assistance, 
without a Presidential declaration, 
through the utilization of Department of 
Defense personnel and resources. 
Information needed to process the 
request from the Governor is set forth in 
44 CFR 206.34.

Certain aspects of disaster recovery 
must be cost shared between Federal, 
State, and local governments. When it is 
impossible for the State or eligible local 
governments to immediately assume 
their share, section 319 of the Act 
permits the Federal government to loan 
the non-Federal share to the State.

In the event a Governor’s request for 
a major disaster declaration or 
emergency declaration is denied, the 
Governor may appeal the decision. The 
appeal must be made within 30 days 
after the date of the letter denying the 
request. In extreme cases, and only after 
a determination that a loan is not

feasible, a cost-share adjustment/waiver 
can be authorized. Cost share 
adjustments for the Public Assistance 
program, while not specifically 
addressed in our regulations or any 
other guidance, are implied under 
section 406(b) of the Act.

Type of Respondents: Individuals and 
households, State and local 
governments, and non-profit 
institutions.

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 944 hours.

Number of Respondents: 59.
Estimated Average Burden Time per 

Response: 8 hours.
Frequency of Response: As required.
Dated: February 3,1994.

Wesley C. Moore,
D irector, O ffice  o f A dm inistrative Support. 
(FR Doc. 94-3230 Filed 2-10-94; 8:45 am] 
BILLING CODE 871&-01-M

Public Information Collection 
Requirements Submitted to OMB for 
Review
ACTION: Notice.
SUMMARY: The Federal Emergency 
Management Agency (FEMA) has 
submitted to the Office of Management 
and Budget the following public 
information collection requirements for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1980,44 U.S.C. chapter 35.
DATES: Comments on this information 
collection must be submitted on or 
before April 12,1994.
ADDRESSES: Direct comments regarding 
the burden estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
the FEMA Information Collections 
Clearance Officer at the address below; 
and to Gary Waxman, Office of 
Management and Budget, 3235 New 
Executive Office Building, Washington, 
DC 20503, (202) 395-7340, within 60 
days of this notice.
FOR FURTHER INFORMATION CONTACT: 
Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing Linda Borror, FEMA 
Information Collections Clearance 
Officer, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, 
DC 20472, (202) 646-2624.

Type: New collection.
Title: Development of an Emergency 

Medical Services (EMS) Recruitment 
and Retention Manual.

Abstract: A telephone survey of State 
and local Emergency Medical Services 
directors and departments will be
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conducted for the United States Fire 
Administration by the Indiana 
University School of Public and 
Environmental Affairs. Survey results 
will be used to assess the problems that 
EMS departments as well as State 
Directors have with regards to 

I  recruitment and retention of EMS
personnel and effective solutions they 
have used to solve these problems. 
Effective techniques will be included in 
an Emergency Medical Services 
Recruitment and Retention Manual to be 
developed and published for EMS State 

I Director’s and local departments’ use.
Type of Respondents: State and local 

governments and non-profit institutions.
Estimate of Total Annual Reporting 

and Recordkeeping Burden: 400 hours.
Number of Respondents: 50 State 

EMS Directors; 500 local EMS 
departments.

Estimated Average Burden Time per 
Response: State EMS Directors—30 
minutes; local EMS departments—45

¡minutes.
Frequency of Response: One-time. 
Dated: February 2,1994.

I Wesley C. Moore,
t Director, O ffice o f A dm inistrative S u p p ort 

[FR Doc. 94-3231 Filed 2-10-94; 8:45 am] 
BILLING CODE 6718-01-M

Public Information Collection 
Requirements Submitted to OMB for 
Review
ACTION: Notice.
SUMMARY: The Federal Emergency 
Management Agency (FEMA) has 
submitted to the Office pf Management 
and Budget the following public 
information collection requirements for 
review and clearance in accordance

I with the Paperwork Reduction Act of 
1980,44 U.S.C. chapter 35.
DATES: Comments on this information 
collection must be submitted on or 
before April 12,1994.
ADDRESSES: Direct comments regarding 
the burden estimatè or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
The FEMA Information Collections 
Clearance Officer at the address below; 
and to Gary Waxman, Office of 
Management and Budget, 3235 New 
Executive Office Building, Washington, 
DC 20503, (202) 395-7340, within 60 
days of this notice.
FOR FURTHER INFORMATION CONTACT: 
Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing Linda Borror, FEMA 
Information Collections Clearance

Officer, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, 
DC 20472, (202) 646-2624.

Type: Extension of 3067-0031.
Title: F e d e r a l  C r i m e  I n s u r a n c e  

P r o g r a m .

Abstract: Homeowners, tenants, and 
business owners use the following 
FEMA forms to obtain affordable crime 
insurance under the federally- 
subsidized Federal Crime Insurance 
Program: FEMA Form 81-12, 
Application for Residential Crime 
insurance Policy, and FEMA Form 81- 
14, Application for Commercial Crime 
Insurance Policy. Insureds are required 
to submit FEMA Form 81—46, Crime 
Insurance Sworn Statement and Proof of 
Loss, to be paid for financial losses from 
burglary and robbery. They also use 
FEMA Form 81—51, Policy Change 
Request, to request changes to their 
policies.

C u r r e n t l y ,  F e d e r a l  c r i m e  i n s u r a n c e  i s  

a v a i l a b l e  i n  t h e  f o l l o w i n g  S t a t e s  or 
j u r i s d i c t i o n s :  C a l i f o r n i a ,  D i s t r i c t  o f  

C o l u m b i a ,  F l o r i d a ,  I l l i n o i s ,  K a n s a s ,  

M a r y l a n d ,  N e w  J e r s e y ,  N e w  Y o r k ,  

P e n n s y l v a n i a ,  P u e r t o  R i c o ,  R h o d e  

I s l a n d ,  T e n n e s s e e ,  a n d  t h e  V i r g i n  

I s l a n d s .
Type of Respondents: I n d i v i d u a l s  a n d  

h o u s e h o l d s ,  b u s i n e s s e s  o r  o t h e r  f o r -  

p r o f i t ,  n o n - p r o f i t  i n s t i t u t i o n s ,  a n d  s m a l l  

b u s i n e s s e s  o r  o r g a n i z a t i o n s .
Estimate of Total Annual Reporting 

and Recordkeeping Burden: 3,005 
hours.

Number of Respondents: 7,401.
Estimated Average Burden Time per 

Response: 25 minutes.
Frequency of Response: O t h e r .

Dated: February 4,1994.
Wesley C. Moore,
D irector, O ffice o f A dm inistrative Support.
[FR Doc. 94-3232 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6718-01-*«

/■ ■■■■: , ' ■ - .. • 
FEDERAL MARITIME COMMISSION

Privacy Act of 1974; Proposed Altered 
System s of Records
AGENCY: F e d e r a l  M a r i t i m e  C o m m i s s i o n .  

ACTION: N o t i c e  o f  p r o p o s e d  a l t e r e d  

s y s t e m s  o f  r e c o r d s .

SUMMARY: T h i s  N o t i c e  p r o p o s e s  t h e  

a m e n d m e n t  o f  v a r i o u s  s y s t e m s  o f  

r e c o r d s  m a i n t a i n e d  b y  t h e  C o m m i s s i o n .  

T h e  a m e n d m e n t s  r e f l e c t  c h a n g e s  i n  

v a r i o u s  s y s t e m  l o c a t i o n s ,  c h a n g e s  i n  

c a t e g o r i e s  o f  r e c o r d s  c o n t a i n e d  i n  t h e  

i n v e s t i g a t i v e  r e c o r d s  a n d  i n s p e c t o r  

g e n e r a l  s y s t e m s ,  a d d i t i o n s  t o  r o u t i n e  

u s e s  i n  t h e  i n s p e c t o r  g e n e r a l  s y s t e m  a n d  

a d o p t i o n  o f  a d d i t i o n a l  e x e m p t i o n s  f o r  

v a r i o u s  s y s t e m s .

DATES: Comments must be submitted on 
or before March 14,1994. The 
alterations will be effective on March
23,1994, unless comments are received 
that would result in a contrary 
determination.
ADDRESSES: Comments may be 
submitted to: Joseph C  Polking, 
Secretary, Federal Maritime 
Commission, 800 N. Capitol Street,
NW., Washington, DC 20573-0001 '202) 
523-5725.
FOR FURTHER INFORMATION CONTACT: 
Joseph C. Polking, (202) 523-5725. 
SUPPLEMENTARY INFORMATION: Notice is 
given that, pursuant to the Privacy Act 
of 1974, 5 U.S.C. 552a, the Commission 
proposes to amend various systems of 
records as described herein. The 
Commission’s latest prior publication 
updating its systems of records was on 
December 26,1989 (54 FR 52996).

Included in the amendments is a 
proposal to invoke additional 
exemptions regarding systems 
containing investigatory records. A 
proposed rulemaking to adopt the 
additional exemptions is being 
published simultaneously with this 
notice.

Additional amendments proposed 
herein reflect changes in various system 
locations, changes in categories of 
records contained in the investigative 
records and inspector general systems, 
and additions to the routine uses in the 
inspector general system.

T h e  C o m m i s s i o n ’s  s y s t e m s  o f  r e c o r d s  

a r e  p r o p o s e d  t o  b e  a m e n d e d  a s  f o l l o w s .
1. In each Commission system of 

records, the street'address of the Federal 
Maritime Commission headquarters is 
amended to read 800 North Capitol 
Street NW, wherever it appears under 
the provisions designated “System 
location,” “System manager and 
address,” and “Notification procedure.”

2. In Commission system of records 
designated FMC—23—Parking 
Applications, the authority provision is 
revised to read:
FMC-23
*  ft . ft ft ft

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
Federal Property Management 

Regulations section 101-20-104.
* * * ft ft

FMC-30 [Amended]
3. In Commission system of records 

designated FMC-30 - Procurement 
Integrity Certification Files - FMC the 
system location is amended to read 
“Office of the Managing Director” and 
the system manager is amended to read 
“Deputy Managing Director.”
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4. In the Commission’s system of 
records designated FMC-1 - Personnel 
Security File, the exemption provision 
is revised to read as follows:
FMC-1
* * * * *

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT:

All information about individuals that 
meets the criteria of 5 U.S.C. 552a(k)(5), 
regarding suitability, eligibility or 
qualifications for Federal civilian 
employment or for access to classified 
information, to the extent that 
disclosure would reveal the identity of 
a source who furnished information to 
the Commission under a promise of 
confidentiality is exempt from the 
provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (H), and (I), and (f). 
Exemption is required to honor 
promises of confidentiality.
*  *  *  *  *

5. In the Commission’s systems of 
records designated FMC-7 - Personnel 
Security File and FMC-24 - Informal 
Inquiries and Complaints File, the 
exemption provisions are revised to 
read as follows:
FMC-7 and FMC-24
* . it it it 'it

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT:

All information that meets the criteria 
of 5 U.S.C. 552a(k)(2) regarding 
investigatory materials compiled for law 
enforcement purposes is exempt from 
the provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (H), and (I), and (0. 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential 
sources and unwarranted invasions of 
personal privacy of third parties.
* * * * *

6. In the Commission’s system of 
records designated FMC-26 - 
Administrative Grievance File, the 
exemption provision is revised to read 
as follows:
FMC-28
it it it it *

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT:

All information that meets the criteria 
of 5 U.S.C 552a(k)(2) regarding 
investigatory materials compiled for law 
enforcement purposes is exempt from 
the provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (H), and (I), and (f). 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential

sources and unwarranted invasions of 
personal privacy of third parties.

All information about individuals that 
meets the criteria of 5 U.S.C. 552a(k)(5), 
regarding suitability, eligibility or 
qualifications for Federal civilian 
employment or for access to classified 
information, to the extent that 
disclosure would reveal the identity of 
a source who furnished information to 
the Commission under a promise of 
confidentiality is exempt from the 
provisions of 5 U.S.C 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 
Exemption is required to honor 
promises of confidentiality.

7. In the Commission’s system of 
records designated FMC-22 - 
Investigatory Files, the Appendix is 
removed and certain provisions are 
revised to read as follows:
FMC-22
SYSTEM NAME:

Investigative Records Information 
System—FMC.
system location:

Bureau of Investigations, Federal 
Maritime Commission, 800 N. Capitol 
Street, NW., Washington, DC 20573. 
New York District—Director, New York 

District, Federal Maritime 
Commission, 6 World Trade Center, 
Suite 614, New York, New York 
10048-0949.

Miami District—Director, Miami 
District, Federal Maritime 
Commission, 18441 N.W. 2nd 
Avenue, Suite 302, Miami, Florida 
33169.

Puerto Rico District—Director, Puerto 
Rico District, Federal Maritime 
Commission, U.S. District 
Courthouse, Federal Office Building, 
Room 762,150 Carlos Chardon 
Avenue, Hato Rey, Puerto Rico 
00918-1735.

New Orleans District—Director, New 
Orleans District, Federal Maritime 
Commission, 1 Canal Place Tower,
365 Canal Street, Suite 2260, New 
Orleans, Louisiana 70130-1134. 

Houston District—Director, Houston 
District, Federal Maritime 
Commission, 14950 Heathrow Forest 
Parkway, Suite 110, Houston, Texas 
77032-3842.

Los Angeles District—Director, Los 
Angeles District, Federal Maritime 
Commission, 11 Golden Shore, Suite 
270, Long Beach, California 90802. 

San Francisco District—Director, San 
Francisco District, Federal Maritime 
Commission, 525 Market Street, Suite 
3510, San Francisco, California 
94105-2743.

CATEGORIES OF INDIVIDUALS COVERED BY THE
system:

Individuals whose names may be 
found in the system include employees, 
officers, directors, and owners of ocean 
common carriers, non-vessel operating 
common carriers, ocean freight 
forwarders, passenger vessel operators, 
ports and terminal operators, shippers, 
consignees, conferences and agreements 
between ocean common carriers, and 
other entities associated with any of the 
foregoing. Included are individuals 
alleged to have violated one of the 
statutes or regulations administered by 
the Federal Maritime Commission, 
individuals who provided information 
during an investigation, and others 
necessary to the full development of an 
investigation. Not included are 
attorneys, government officials, Federal 
Maritime Commission employees, or 
individuals only incidentally involved 
in an investigation.
CATEGORIES OF RECORDS IN THE SYSTEM:

The Investigative Records Information 
System includes records on individuals 
involved in official investigations 
conducted by the Bureau of 
Investigations, fact finding and formal 
proceedings instituted by the Federal 
Maritime Commission, court 
proceedings, and civil and criminal 
investigations conducted in association 
with other government agencies. 
Investigations include investigations of 
alleged violations of the statutes or . 
regulations administered by the 
Commission, freight forwarder 
application inquiries, freight forwarder 
application checks, freight forwarder 
compliance checks, service contract 
audits, common carrier audits, 
passenger vessel audits, special 
inquiries, undeveloped leads, 
intelligence activities, and other matters 
authorized by the Bureau of 
Investigations.

The Investigative Records Information 
System includes all files and records of 
the Bureau, wherever located. The 
system also includes reports or other 
information from other government 
agencies, shipping and commercial 
records, investigative work product, 
notes of interviews, documents obtained 
from any source, schedules of data, 
investigative plans and directives, 
disclosures, settlement agreements, and 
any other records prepared in 
conjunction with a case including 
information which tends to explain, 
interpret, or substantiate any of the 
above. The system also includes indices 
of these records, tracking systems, and 
listings of information otherwise 
included within the system.
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The Investigative Records Information 
System contains information in 
electronic and paper media. Information 
within the system may be stored in files 
or data bases by specific subject or in 
general groupings. The information 
remains within the system through 
analysis, research, corroboration, field 
investigation, reporting, and referral 
within the Commission or to another 
government agency. Information 
remains within the system whether a 
case is open or closed or the matter 
becomes inactive. Information also 
remains within the system when records 
are retired to storage or are othérwise 
purged pursuant to the requirements of 
the General Records Schedule.

AUTHORITY FOR MAINTENANCE Of THE SYSTEM:
Shipping Act of 1984, Intercoastal 

Shipping Act, 1933, and Shipping Act, 
1916 (46 U.S.C. app. 1701, 843, and 
801).
*  it h  it it

SYSTEM» EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT:

All information that meets the criteria 
of 5 U.S.C. 552a(k)(2) regarding 
investigatory materials compiled for law 
enforcement purposes is exempt from 
the provisions of 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential 
sources and unwarranted invasions of 
personal privacy of third parties.

8. In Commission system of records 
FMC-25 Inspector General File—FMC, 
various provisions are revised and new 
routine uses are added reading as 
follows:
FMC-25

SYSTEM NAME:
Inspector General File.

SYSTEM LOCATION:
Office of The Inspector General, 

Federal Maritime Commission, 800 
North Capitol Street, N.W. Washington, 
DC 20573-0001.

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTBil:

Individuals and entities who are or 
have been the subjects of investigations 
conducted by the OIG, including 
present and former FMC employees; 
consultants, contractors, and 
subcontractors and their employees; and 
other individuals and entities doing 
business with the FMC.

CATEGORIES OF RECORDS IN THE SYSTEM:
A. Investigative Case Files

1 .  Case Index. Selected information 
from each case file indexed by case file 
number, and case title which may 
include names of subjects of 
investigations.

2. Hard Copy Files. Case files 
developed during investigations of 
known or alleged fraud and abuse and 
irregularities and violations of laws and 
regulations. Cases relate to agency 
personnel and programs and operations 
administered by the agency, including 
contractors and others having a 
relationship with the agency. Files 
consist of investigative reports and 
related documents, such as 
correspondence, internal staff 
memoranda, copies of all subpoenas 
issued during the investigation, 
affidavits, statements from witnesses, 
transcripts of testimony taken in the 
investigation and accompanying 
exhibits, notes, attachments, and 
working papers. Files containing 
information or allegations which are of 
an investigative nature but do not relate 
to a specific investigation.
B. Hotline Complaints

1 .  Hotline Index. Selected information 
from each hotline complaint file 
indexed by hotline case number and 
title which may include names of 
subject of hotline complaint.

2. Hard Copy Files. Information 
obtained from hotline complainants 
reporting indications of waste, fraud, 
and mismanagement. Specific 
information to include name and 
address of complainant, date complaint 
received, program area, nature and 
subject of complaint, and any additional 
contacts and specific information 
provided by the complainant. 
Information on OIG disposition. 
* * * * *

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USES AND 
THE PURPOSES OF SUCH USES:
* * * * *

H. A record may be disclosed to a 
grand jury agent pursuant either to a 
federal or state grand jury subpoena or 
to a prosecution request that such 
record be released for the purpose of its 
introduction to a grand jury.

I. A record may be disclosed to a 
“consumer reporting agency” as that 
term is defined in the Fair Credit 
Reporting Act and the Federal Claims 
Collection Act of 1966 in accordance 
with section 3711(f) of 31 U.S.C. and for 
the purposes of obtaining information in 
the course of an investigation or audit.

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

The investigative case index and the 
hotline case index are stored on a hard 
disk on a personal computer. The hard 
copy files are stored in file folders. All 
records are stored under secured 
conditions.
retrievabiuty:

Records in the investigative and 
hotline case index are retrieved by case 
title which may include the name of the 
subject of an investigation and by case 
number. Records in the hard copy files 
are retrieved by case numbers.
* * * it it

RETENTION AND DISPOSAL:
1. Files containing information or 

allegations which are of an investigative 
nature but do not relate to a specific 
investigation are retained for five years.

2. Other investigative case files are 
retained for ten years.
SYSTEM MANAGER(S) AND ADDRESS:

Inspector General, Office of The 
Inspector General, Federal Maritime 
Commission, Room 1072, 800 North 
Capitol Street, N.W., Washington, DC 
20573-0001.
NOTIFICATION PROCEDURE:

All inquiries regarding this system of 
records should be addressed to: 
Secretary, Federal Maritime 
Commission, 800 North Capitol Street, 
NW, Washington, DC 20573-0001. 
However, see Exemption section below.
* * * * * .

SYSTEMS EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT:

All information that meets the criteria 
of 5 U.S.C. 552a(k)(2) regarding 
investigatory materials compiled for law 
enforcement purposes is exempt from 
the provisions of 5 U.S.C 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 
Exemption is appropriate to avoid 
compromise of ongoing investigations, 
disclosure of the identity of confidential 
sources and unwarranted invasions of 
personal privacy of third parties.

All information about individuals that 
meets the criteria of 5 U.S.C. 552a(k)(5), 
regarding suitability, eligibility or 
qualifications for Federal civilian 
employment or for access to classified 
information, to the extent that 
disclosure would reveal the identity of 
a source who furnished information to 
the Commission under a promise of 
confidentiality is exempt from the 
provisions of 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f).
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Exemption is required to honor 
promises of confidentiality.

All information meeting the criteria of 
5 U.S.C. 552a(j)(2) pertaining to the 
enforcement of criminal laws is exempt 
from the provisions of 5 U.S.C. 552a, 
except subsections (b), (c)(1) and (2), 
(e)(4)(A) through (F), (e)(6), (7), (9), (10), 
and (11), and (i). Exemption is 
appropriate to avoid compromise of 
ongoing investigations, disclosure of the 
identity of confidential sources and 
unwarranted invasions of personal 
privacy of third parties.

Interested parties may participate by 
filing with the Secretary, Federal 
Maritime Commission, an original and 
15 copies of their views and comments 
pertaining to this notice. All suggestions 
for changes in the text should be 
accompanied by drafts of the language 
thought necessary to accomplish the 
desired changes and should be

accompanied by supportive statements 
and arguments. An altered systems 
report for major changes contained 
herein has been filed.

By the Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 94-3216 Filed 2-10-94; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL TRADE COMMISSION

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules

Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires

persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register.

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period.

T ran sa ctio n s G ran ted  E a r ly  T erm ination  Betw een : 01/24/94 and 02/04/94

Name of acquiring person, name of acquired person, name of acquired entity

Joseph J. Bianco, Bruce Ogilvie, Airlie, In c ............ ..................................... ...................... ...... ......... ...................................
Aon Corporation, OUM & Associates, a corporation, OUM & Associates of Ohio, OUM & Associates of N ew .......
East Texas Distributing, Inc., Blockbuster Entertainment Corporation, Best Video, In c ........................ ..........................
USX Corporation, Martin Oil Marketing, Ltd., Martin Oil Marketing, Ltd .................................... .................................... ....
The Equitable Companies Incorporated, Xerox Corporation, Shields Asset Management, Incorporated.......... ...........
Burlington Resources, Inc., Parker & Parsley Petroleum Company, Parker &* Parsley Petroleum Company ..............
Columbia Healthcare Corporation, Reorganized Church of Jesus Christ of Latter Day Saints, Independence Re

gional Health Center...................................................... .................................... ............................. .................................
The Loewen Group Inc., Earthman’s, Inc., Funeral Service, Inc. .......... .......... .— ................................... ........... ...........
Range Telephone Cooperative, Inc., US West, Inc., US West Communications, Inc..................... .......... .......... .
Union Telephone Company, Inc., US West, Inc., US West Communications, Inc. .......... .................................. .
Office Depot, Inc., Michael Ohanian, L E . Muran Co  .................. ............ ................... ......... ......... ........... .— ...........
Browning-Ferris ìhdustries, Inc., Pioneer Southern Investment Group, Inc., Pioneer Southern, In c ...................... ........
Bridge Oil Limited, Santa Fe Energy Resources, Inc., Santa Fe Energy Resources, In c ................................. ..............
Santa Fe Energy Resources, Inc., Bridge Oil Limited, Bridge Oil (U .S A ) Inc .................................................... ...... .......
Carl E. Hirsch, Scott K. Ginsburg, Evergreen Media Corporation of North Florida a n d ...................................................
CMS/Mid-Atlantic Business Opportunity Partners, L.P., Intasco Limited, Hardee’s Food Systems, Inc. & MRO Mid-

Atlantic C o rp ................................................................... ....................... ........... — .—      ......... ........... ...............—
Boston Chicken, Inc., Intasco Limited (a Canadian company), MRO Mid-Atlantic Corp. and Hardee’s Food System,

In c .......................... ............................................... ....... ......... ........................................................................................ .— ...
General Electric Company, Stephen L. Robertson, NewMarket Media Corporation ......... ................. ................. ...........
General Electric Company, Peter M. Schulte, NewMarket Media Corporation................................................................ .
International Game Technology, Radica Holdings Limited, Radica Holdings Limited .......... ............................................
Reed International P.L.C ., Robert E. and Elaine Harar, National Trade Productions, Inc .....................  .....................~
Elsevier N.V., Robert E. Harar and Elaine Harar, National Trade Productions In c ....................... ....................... ...........
Thomas & Betts Corporation, Eaton Corporation, Eaton Corporation ............. ................................. ...................................
Hewlett-Packard Company, Apple Computer, Inc., Taligent, Inc. .............................. ............................................. ............
Hewlett-Packard Company, International Business Machines Corporation, Taligent, Inc . ................... ...... ......... ..........
Eastex Energy Inc., NIPSCO Industries, Inc., Triumph Natural Gas, In c ..............................;...... ................... ................. .
Bumup & Sims Inc., Jorge Mas, Jr., Church & Tower, Inc ........... ........................ ...... ...... ........ .........................................
Jorge Mas, Jr., Bumup & Sims Inc., Bumup & Sims In c .......................................... ....... ....... ......... ................................ .
Bumup & Sims Inc., Jorge L. Mas, Church & Tower of Florida, In c ............ ............................ ......... ...................... ....... ...
Gimbel Investor Group, L.P., Irving S. Brudnick, James Brudnick Company, Inc  ....................... ..............  ............ ...
Jorge L  Mas, Bumup Sims Inc., Bumup Sims Inc.......... ....... ..................... ..................... ................ ............ ........... .......... .
Benson Eyecare Corporation, Newell Co., Opti-Ray, In c ............... ........... ............ ........ ..;...... ..........................................
Old Kent Financial Corporation, Princeton Financial Corp., Princeton Financial Corp.............................................. ........
CUNA Mutual Insurance Society, Owen Financial Corporation, Investors Mortgage Insurance Company ..............
Samuel J. Heyman, Robert Eberle, International Permalite, Inc .................................... ........ ............ .................... ...........
Mellon Bank Corporation, the Dreyfus Corporation, The Dreyfus Corporation ...4............ ............. ....... ..................... .
Robert Castello, Humiston-Keeling, Inc., Humiston-Keeling, Inc ..................... ................. ...... ........ ............. !...... ........... .
Frank B. Stewart, Jr., J. Harry Leggett, Jr., Griffin-Leggett, In c ......... ............ ................................ ................... .......... ......
HM/Hat Brands, Inc., Kent B. Williams, Montana Silversmiths ............... ............................. ........................ ............... .......

-China National Chemicals Import & Export Corporation, Tosco Corporation, Fort Meade Chemical Products............
IntelCom Group, Inc., PacifiCorp, PTI Harbor Bay, Inc. and Upsouth Corporation........ .................................. .......... .
The Warnaco Group, Inc., Calvin Klein, Inc., Calvin Klein, Inc .................................... ................. ............ ................... .„...

PMN No. Date termi
nated

94-0640 01/24/94
94-0477 01/25/94
94-0582 01/25/94
94-0606 01/25/94
94-0638 01/25/94
94-0662 01/25/94

94-0616 01/27/94
94-0661 01/27/94
94-0657 01/28/94
94-0658 01/28/94
94-0664 01/28/94
94-0666 01/28/94
94-0679 01/28/94
94-0680 01/28/94
94-0682 01/28/94

94-0687 01/28/94

94-0689 01/28/94
94-0693 01/28/94
94-0694 01/28/94
94-0718 01/28/94
94-0712 02/01/94
94-0713 02/01/94
94-0728 02/01/94
94-0644 02/02/94
94-0645 02/02/94
94-0673 02/02/94
94-0698 02/02/94
94-0699 02/02/94
94-0700 02/02/94
94-0703 02/02/94
94-0706 02/02/94
94-0716 02/02/94
94-0735 02/02/94
94-0613 02/03/94
94-0672 02/03/94
94-0702 02/03/94
94-0659 02/04/94
94-0681 02/04/94
94-0685 02/04/94
94-0697 02/04/94
94-0772 02/04/94
94-0723 02/04/94
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Transactions Granted Early Termination Between: 01/24/94 and 02/04/94— Continued

Name of acquiring person, name of acquired person, name of acquired entity PMN No. Date termi
nated

Foothill Partners, L.P., OrNda HealthCorp, OrNda Health C o rp ........................................... 94-0731

94-0734
94-0737
94-0742
94-0744
94-0748
94-0760
94-0761
94-0765
94-0768

02/04/94

02/04/94
02/04/94
02/04/94
02/04/94
02/04/94
02/04/94
02/04/94
02/04/94
02/04/94

China National Chemical Import & Êxport Corporation, China National Chemical Import & Export Corporation, Fort 
Meade Chemical Products ........................................................

Lydall, Inc., Severino J. Salazar, Standard Packaging, Inc ......7.................. .............
The Foothill Group, Inc., OrNda HealthCorp, OrNda HealthCorp............................
Grupo Synkro S.À. de C.V., Legwear Holdings Corporation, Legwear Holdings Corporation ....................
Hollywood Park, Inc., R.D. Hubbard, Sunflower Racing, Inc .................... ..........................
Andrew Richman, M.D., Coastal Healthcare Group, Inc., Coastal Healthcare Group, In c .........
Mike Solnik, M.D., Coastal Healthcare Group, Inc., Coastal Healthcare Group, Inc ..........
Supervalu Inc., Clyde Evans, Clyde Evans Markets, In c ......................................................
Allied Textile Companies pic, Carleton Woolen Mills, Inc., Carleton Woolen Mills, In c ...........

FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay or Renee A. Horton, 
Contact Representatives, Federal Trade 
Commission, Premerger Notification 
Office, Bureau of Competition, room 
303, Washington, DC 20580, (202) 326- 
3100.

By Direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 94-3266 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6750-01-M

[Dkt C-3475]

Diet Center, Inc.; Prohibited Trade 
Practices, and Affirmative Correction 
Actions
AGENCY: Federal Trade Commission. 
ACTION: Consent order.
SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order prohibits, among other things, a 
Pittsburgh, Pennsylvania diet program 
company from misrepresenting the 
performance or safety of any weight-loss 
program it offers in the future; requires 
it to have competent and reliable 
scientific evidence to back up future 
claims it makes about weight loss and 
maintenance; requires it to include in 
conjunction with maintenance success 
claims, the statement “For many dieters, 
weight loss is temporary;” and requires 
it to disclose to its customers that failure 
to eat all of the food recommended in 
the program may put their health at risk. 
DATES: Complaint and Order issued 
December 22,1993. i 
FOR FURTHER INFORMATION CONTACT: 
Kathryn C. Nielsen, Seattle Regional 
Office, Federal Trade Commission, 2806

1 Copies of the Complaint, the Decision and 
Order, and Commissioner Owen’s statement are 
available from the Commission’s Public Reference 
Branch, H—130, 6th Street & Pennsylvania Avenue 
NW., Washington, DC 20580.

Federal Building, 915 Second Ave., 
Seattle WA 98174. (206) 220-6350. 
SUPPLEMENTARY INFORMATION: On 
Tuesday, October 12,1993, there was 
published in the Federal Register, 58 FR 
52761, a proposed consent agreement 
with analysis In the Matter of Diet 
Center, Inc., for the purpose of soliciting 
public comment. Interested parties were 
given sixty (60) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of the 
order.

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered 
an order to cease and desist, as set forth 
in the proposed consent agreement, in 
disposition of this proceeding.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46.
Interprets or applies sec. 5, 38 Stat. 719, as 
amended; 15 U.S.C. 45, 52)
Donald S. Clark,
Secretary.
[FR Doc. 94-3267 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6750-01-M

[Dkt C-3474]

Nutri/System, Inc.; Prohibited Trade 
Practices, and Affirmative Corrective 
Actions
AGENCY: Federal Trade Commission. 
ACTION: Consent order.
SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order prohibits, among other things, a 
Blue Bell, Pennsylvania diet program 
company from misrepresenting the 
performance or safety of any weight-loss 
program it offers in the future; requires 
it to have competent and reliable 
scientific evidence to back up future 
claims it makes about weight loss and 
maintenance; requires it to include, in

conjunction with maintenance success 
claims, the settlement “For many 
dieters, weight loss is temporary;” 
requires it to disclose to its customers 
that failure to eat all of the food 
recommended in the program may put 
their health at risk; requires it to 
disclose, if it makes price 
representations, either all mandatory 
fees or a list of the additional products 
or services consumers will need to 
purchase; and requires it to disclose all 
material connections between its 
program and any entity that endorses or 
evaluates it.
DATES: Complaint and Order issued 
December 22,1993.i 
FOR FURTHER INFORMATION CONTACT: 
Richard F. Kelly, FTC/H-200, 
Washington, DC 20580. (202) 326-3304. 
SUPPLEMENTARY INFORMATION: On 
Tuesday, October 12,1993, there was 
published in the Federal Register, 58 FR 
52769, a proposed consent agreement 
with analysis In the Matter of Nutri/ 
System, Inc., for the purpose of 
soliciting public comment. Interested 
parties were given sixty (60) days in 
which to submit comments, suggestions 
or objections regarding the proposed 
form of the order.

No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered 
an order to cease and desist, as set forth 
in the proposed consent agreement, in 
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45, 52)
Donald S. Clark,
Secretary.
[FR Doc. 94-3268 Filed 2-10-94; 8:45 am] 
BILLING CODE 6750-01-M

1 Copies of the Complaint, the Decision «nd 
Order, and Commissioner Owen’s statement are 
available from the Commission’s Public Reference 
Branch, H—130,6th Street & Pennsylvania Avenue, 
NW., Washington, DC 20580.
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[Dkt C-3476J

Physicians Weight Loss Centers of 
America, Inc., et at.; Prohibited Trade 
Practices, and Affirmative -Corrective 
Actions

AGENCY: Federal Trade Commission. 
ACTION: Consent order.

SUMMARY: In settlement of alleged 
violations off federal law prohibiting 
unfair-acts and practices and unfair 
methods of competition, tthis consent 
order prohibits, among other things, the 
Ohio diet-program companies from 
misrepresenting the performance or 
safety of any weight-loss program they 
offer in the future, and would require 
them to have scientific data .to 
substantiate future claims .they make 
regarding weight loss and maintenance. 
In addition, the consent order requires 
certain disclosures regarding safety and 
health risks.
DATES: Complaint and Order issued 
December 22,1993.1
FOR FURTHER INFORMATION CONTACT:
Michael Mil gram, Cleveland Regional 
Office, Federal Trade Commission, 668 
Euclid A ve., suite 520-A, Cleveland,
OH 44114. (216) 522—4207.
SUPPLEMENTARY INFORMATION: On 
Tuesday, October 12,1993, there was 
published in the Federal 'Register, 58 FR 
52775, a proposed consent agreement 
with analysis In the Matter of 
Physicians Weight boss Centers of 
America, Inc., et al., for the purpose of 
soliciting public comment. Interested 
parties were given sixty (60) days in 
which to submit comments, suggestions 
or objections regarding the proposed 
form of other order.

No comments having heen received, 
the Commission has ordered the 
issuance of the complaint wi the form 
contemplated by the agreement, made 
its ¡jurisdictional foldings and‘entered 
an order to cease and desist, as set foitth 
in the proposed consent agreement, in 
disposition of this proceeding.

Authority: Sec. 6, 38 Stat. 721; 15 U.S.C.
46. Interpret« or applies sec. 5, 38 Stat. 719, 
as amended: 15 U.5:C. 45,52.
Donald S. Clerk,
Secretary.
[FRDoc. 94-3269 Filed 2-10-94; 8:45.am]
BILLING CODE 6750-01-M

1 Copies of the,Complaint, the Decision .and 
Order, and Comrnissioner»Owen’« statement are 
available (from the Commission’«  Public Reference 
Branch, H -.130, ,6th Street & Pennsylvania Avenue, 
NW.. Washington, DC 20580.

[Docket No. 9071]

Service Corporation International
AGENCY: Federal Trade Commission * 
ACTION: Notice of period for public 
(comment on petition to reopen and 
modify the order.
SUMMARY: Service .Corporation 
International (“SCI”), respondent in the 
order in Docket No. 9071 (order 
concerning the prohibition of 
misrepresentations in connection with 
•the sale and pricing of funeral services, 
caskets and Other incidental 
merchandise offered for sale by SCI), 
filed a petition on January 12,1994, 
requesting that the Commission ¡reopen 
and modify the order. This document 
announces the public comment period 
on this petition.
DATES: The deadline for filing comments 
in this matter is March 4,1994. 
ADDRESSES: Comments should be sent to 
foe Office of the Secretary, Federal 
Trade Commission, *6fh Street and 
Pennsylvania Avenue NW., Washington, 
DC 20580. Requests for copies of foe 
petition should he sent to Public 
Reference Branch, room 130.
FOR FURTHER INFORMATION CONTACT: 
Deborah Kelly or Robert Frisby, 
Enforcement Division, Bureau of 
Consumer Protection, Federal Trade 
Commission, Washington, DC 20580, 
(202) 326-3004 (Kelly) or (202) 326- 
2098 (Frisby).
SUPPLEMENTARY INFORMATION: The order 
in Docket No. 9071 was published at 41 
FR 53468 on December 7,1976, reported 
at 88 FTC 530. The petitioner, Service 
Corporation International (“SCTT, 
alleges that changes in law and fact 
since entry of this consumer protection 
order, as well as consideration of the 
public interest, make reopening and 
modifying the order appropriate. 
Specifically, SCI asks the Commission 
to delete foe administrative provisions 
requiring it to (lj inform affected 
employees of the order’s requirements; 
(2) provide prior notice to foe 
Commission of certain changes in its 
corporate organization; and ,(3j notify 
the Commission by foe tenth of each 
month as to foe acquisition or «ale of 
any funeral home ¡in foe preceding 
month. ¡Since issuance off foe order, foe 
Commission ¡has promu lgated its Trade 
Regulation Rule ’Regarding Funeral 
Industry Practices, 16 CPR Sec. 453, 
which applies to SCI. The Commission, 
subsequent to foe issuance of foe order 
in Docket No. 9071, also issued three 
antitrust (Consent -orders that apply to 
SCI. These orders are Sentinel Group, 
Inc., Docket No. C—3348; Service ÿ  
Corporation international, Docket Nb.

C-3372; and Service Corporation 
international, Docket No, C-3440. Like 
foe order issued in Docket No. 9071, 
these three orders require SCI to notify 
foe FTC iff funeral home acqui sitions by 
SCI. The -petition was placed on foe 
public record on February 3,1994.
Donald S. Clark,
Secretary
TFR Doc. .94-3270 Filed 2-10^94; 8:45 ami
(BILLING CODE 675041-4*

DEPARTMENT OF HEALTH AND 
HUMAN SERV ICES

Public Health Service 

[GN# 2186]

Chronic Fatigue Syndrome Interagency 
Coordinating Committee^ Public 
Meeting

AGENCY: Office of the Assistant 
Secretary for Health, OHHS.
SUMMARY: The Office of the Assistant 
"Secretary for "Health will hold a meeting 
of the DHHS Chronic Fatigue Syndrome 
Interagency Coordinating Committee on 
March 1,1994. ft will be chaired by foe 
Assistant Secretary for Health. The main 
item for discussion will be the FY 1993 
Report ¡to Congress and Action Plan. 
Interested parties should call foe contact 
person for more information.
TIME AND DATE: 2:30 to 4 p m., March 1, 
1994.
PLACE: Hubert Humphrey Building, 
room 729G, 200 Independence Avenue, 
SW,, ’Washington, DC.
STATUS: Open to foe public, limited only 
by space available.
CONTACT PERSON FOR MORE INFORMATION: 
Dr. Brian W J. Mahy, C©-Chair„ Chronic 
Fatigue Syndrome Interagency 
Committee, Centers for Disease Control, 
1600 Clifton Road NE., .Atlanta, 4GA 
30333. Telephone (404) 639-3574, FAX 
(404) 639-3163.

Dated:February 8,4994.
Philip R. Lee,
Assistant Secretary for fteahh.
[FR Doc. 94-3178 Filed .2-10-94; 8:45 ami 
BILLING CODE 4160-4-7-4*
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development

[Docket No. N-04-1917; FR-3350-N-70]

Federal Property Suitable as Facilities 
To A ssist the Homeless

AGENCY: O f f i c e  o f  t h e  A s s i s t a n t  

S e c r e t a r y  f o r  C o m m u n i t y  P l a n n i n g  a n d  

D e v e l o p m e n t ,  H U D .

ACTION: N o t i c e .

SUMMARY: This Notice announces that 
the Notice identifying unutilized, 
underutilized, excess, and surplus 
Federal property reviewed by HUD for 
suitability for possible use to assist the 
homeless, normally published each 
Friday, will be published on Monday, 
February 14.
EFFECTIVE DATE: February 11,1994.
ADDRESSES: For further information, 
contact Mark Johnston, Department of 
Housing and Urban Development, room 
7262,451 Seventh Street SW., 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565 '  
(these telephone numbers are not toll- 
f r e e ) ,  or call the toll-free Title V 
information line at 1-800-927-7588.
SUPPLEMENTARY INFORMATION: I n  

a c c o r d a n c e  w i t h  t h e  D e c e m b e r  12,1988 
c o u r t  o r d e r .  National Coalition for the 
Homeless v .  Veterans Administration, 
N o .  88—2503-OG ( D . D . C . ) ,  H U D  

p u b l i s h e s  a  n o t i c e ,  o n  a  w e e k l y  b a s i s ,  

i d e n t i f y i n g  u n u t i l i z e d ,  u n d e r u t i l i z e d ,  

e x c e s s  a n d  s u r p l u s  F e d e r a l  b u i l d i n g s  

a n d  r e a l  p r o p e r t y  t h a t  H U D  h a s  

r e v i e w e d  f o r  s u i t a b i l i t y  f o r  u s e  t o  a s s i s t  

t h e  h o m e l e s s .  T h e s e  n o t i c e s  a r e  

n o r m a l l y  p u b l i s h e d  e a c h  F r i d a y .  

T o d a y ’s  n o t i c e  i s  f o r  t h e  p u r p o s e  o f  

a n n o u n c i n g  t h a t  t h i s  w e e k ’s  n o t i c e ,  

w h i c h  w i l l  c o n t a i n  t h e  a n n u a l  r e p o r t  o f  

p r o p e r t i e s  f o r  1993, w i l l  b e  p u b l i s h e d  

on M o n d a y ,  F e b r u a r y  14,1994. T h e  

D e p a r t m e n t  w i l l  r e s u m e  t h e  n o r m a l  

F r i d a y  p u b l i s h i n g  s c h e d u l e  o n  F r i d a y ,  

F e b r u a r y  18,1994.
Dated: February 9,1994.

Jacquie M . Law ing,
Deputy Assistant Secretary for Economic 
Development.
(FR Doc. 94-3392 Filed 2-10-94; 8:45 am] 
BILUNG CODE 4210-29-M

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management

[NM-020-4110-01]

Legal Description for the Lechuguilla 
Cave Protection Area; New Mexico

AGENCY: B u r e a u  o f  L a n d  M a n a g e m e n t  

( B L M ) ,  I n t e r i o r .

ACTION: N o t i c e .

SUMMARY: On December 2,1993, Public 
Law (PL) 103—169, the Lechuguilla Cave 
Protection Act of 1993 was signed into 
law. Section 3(c) of Public Law 103-169 
requires the Secretary of the Interior to 
publish in the Federal Register a notice 
containing a legal description of the 
Area. This notice contains that legal 
description.
FOR FURTHER INFORMATION CONTACT:
Joseph Incardine, BLM, New Mexico 
State Office, 505-438-7458.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 3(c) of Public Law 103-169 
the following described lands within the 
Lechuguilla Cave Protection Area are 
withdrawn from all forms of entry, 
appropriation, or disposal under the 
United States mining laws; and from 
disposition under all laws pertaining to 
mineral and geothermal leasing, and all 
amendments thereto:
N ew  M exico  P r in c ip a l M erid ian  

T. 24 S„ R. 23 E.(
Sec. 25.

T. 24 S., R. 24E.,
Sec. 14, SVz;
Sec. 15, SV2;
Sec. 19, lots 1 to 4, inclusive, NE1/», 

EV2WV2, and (SEV4 minerals only, 
private surface);

Sec. 20, NWV4NEV4, WV2NWV4, SEV4 and 
(SWVW minerals only, private surface); 

Sec. 21* EVi, SV2NWV4, and SW1/»;
Sec. 22, 23, and 24;
Sec, 30, lots 1 to 4, inclusive, EV2, and 

EV2WV2.
T. 24 S., R. 25 E.,

Sec. 19, lots 1, 2, NV2NEV4, and EV2NWV4; 
Sec. 20, NWV4NWV4 and NV2SV2;
Sec. 21, lots 1 to 4, inclusive, NEV4NE1/», 

SV2NEV4, and NV2SEV4. .
The area described contains 6,270.80 acres, 

more or less, in Eddy County, New Mexico.
Dated: February 3,1994.

W illiam  C. C alk in s,
Acting State Director.
[FR Doc. 94-3260 Filed 2-10-94; 8:45 am] 
BILLING CODE 4310-FB-M

INTERSTATE COMMERCE 
COMMISSION
[Docket No. AB-55 (Sub-No. 479X)]

CSX Transportation, Inc.; 
Abandonment Exemption; in Putnam 
and Owen Counties, IN

CSX Transportation, Inc. (CSXT), has 
filed a notice of exemption under 49 
CFR part 1152 subpart F—Exempt 
Abandonments to abandon 
approximately 13.1 miles of rail line 
between milepost Q-190.0, at 
Cloverdale, and milepost Q-203.1, at 
Gosport, in Putnam and Owen Counties, 
IN.

CSXT has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) overhead traffic on the 
line has been rerouted over other lines;
(3) no formal complaint filed by a user 
of rail service on the line (or by a State 
or local government entity acting on 
behalf of such user) regarding cessation 
of service over the line either is pending 
with the Commission or with any U.S. 
District Court or has been decided in 
favor of the complainant within the 2-< 
year period; and (4) the requirements at 
49 CFR 1105.7 (environmental), 49 CFR 
1105.8 (historic requirement), 49 CFR
1105.11 (transmittal letter), 49 CFR
1105.12 (newspaper publication) and 49 
CFR 1152.50(d)(1) (notice to 
governmental agencies) have been met.

As a condition to use of this 
exemption, any employee adversely 
affected by the abandonment shall be 
protected under Oregon Short Line R. 
Co.—Abandonment—Goshen, 360 I.C.C. 
91 (1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed.

Provided no formal expressions of 
intent to file an offer of financial 
assistance (OFA) has been received, this 
exemption will be effective on March 
13,1994, unless stayed pending 
reconsideration. Petitions to stay that do 
not involve environmental issues, 1 
formal expressions of intent to file an 
OFA under 49 CFR 1152.27(c)(2),2 and

• A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues 
(whether raised by a party or by the Commission’s 
Section of Environmental Analysis in its 
independent investigation) cannot be made prior to 
the effective date of the notice of exemption. See 
Exemption o f Out-of-Service Rail Lines, 5 I.C.C.2d 
377 (1989). Any entity seeking a stay involving 
environmental concerns is encouraged to file its 
request as soon as possible in order to permit the 
Commission to review and act on the request before 
the effective date of this exemption.

1 See Exempt, o f Rail Abandonment— Offers of 
Finan. Assist., 4 I.C.C.2d 164 (1987).
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trail use/rail banking statements under 
49 CFR 1152.29 3 must be filed by 
February 22,1994. Petitions to reopen 
or requests Tor public use conditions 
under 49 CFR 1152.28 must be filed by 
March 3,1994, with: Office of the 
Secretary, Case Control Brandi*
Interstate Commerce Commission, 
Washington, DC 20423.

A copy of any petition filed with the 
Commission should be sent to 
applicant’s representatives: Charles M. 
Rosenberger, 500 Water Street, Jl 50, 
Jacksonville, FL 32202.

If the notice of exemption contains 
false or misleading information, the 
exemption is void ab initio.

CSXT have filed an environmental 
report which addresses the effects of the 
abandonment’s effect, if any* on the 
environment or historic resources. The 
Section ¡of Environmental Analysis 
(SEA) will issue an environmental 
assessment (EA) by February 16,1994. 
Interested persons may obtain a copy of 
the EA from SEA by writing to SEA 
(room 3219, Interstate Commerce 
Commission, Washington, DC 20423) or 
by calling Elaine Kaiser, Chief of SEA, 
at f202) 927-6248. Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA is available to the public.

Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision.

Decided: February 7,1994.
By the Commission, David M. Konschnik, 

Director, Office of Proceedings.
Sidney X. Strickland, Jr.,
Secretary.
[FR Doc. 94-3291 Filed 2-10-94; 8:45 am] 
BILLING CODE 7035-0t-P

[Finance Docket No. 32414 (Sub 2)1

Exemption ; Rail Management and 
Consulting Corporation, 4Bt Al. 
Corporate Family and Control 
Exemptions; Lakeside Transportation, 
L.L.C .

Rail Management ¡and Consulting 
Corporation (RMCC), Green Bay 
Packaging, Inc. (GBP), K. Earl Durden 
(Durden), Panama City Beach Office 
Park, Ltd. (Office Park), and Rail 
Partners, UP. (Partners), f collectively 
owners), all noncarriers, have filed a 
verified notice under 49 CFR 1180.2(d) 
to exempt (1) the merger of Lakeside 
Transportation Co. '(LTC), a class TEI rail 
carrier, into Lakeside Transportation,

3 The Commission ¡will accept a late-filed trail 
use -request as .long as it -retains jurisdiction .to do 
so.

L.L.C. ((Lakeside), a  limited liability 
company, and (2) to acquire joint 
ownership of Lakeside. The parties 
expected to consummate the 
transactions on or after January 20,
1994.

Durden and GBP each own 5D% of 
RMCC. RMCC is a general partner 
holding a 1% interest in Partners, and 
Durden and GPB are limited partners 
holding 49.5% interests. Partners and 
RMCC control Office Park. In addition, 
Durden, GBP, Partners, and RMCC 
jointly control 11 other class ni rail 
carriers.

LTC, owned by Durden, is leasing and 
operating about 15.3 miles of rail line 
owned by Norfolk & Western Railway 
Company under an exemption in 
Lakeside Transportation Co.—Lease and 
Operation Exemption—Lines of Norfolk, 
and Western Railway Company, Finance 
Docket No. 32414 (1QC served Dec. 17, 
1993).

The merger of LTC into Lakeside is a 
transaction that qualifies far the 
corporate family exemption at 49 CFR 
1180.2(d)(3). It will not result in adverse 
changes in service levels,, significant 
operational changes* or a change m 
competitive balance with carriers 
outside the corporate family .

The joint acquisition of control 
transaction is exempt from the prior 
approval requirements of 49 LLS.C. 
11343 under 49 CFR 1180.2(d)(2) 
because: (1) Lakeside does not connect 
with any other railroads in the corporate 
family; (2) the acquisition of control is 
not a part of a series of anticipated 
transactions that would connect 
Lakeside with any other railroad in its 
corporate family; and £3) the transaction 
does not involve a class I carrier.

As a condition to use of this 
exemption, any employees affected by 
the transaction will be protected by the 
conditions set forth in New York Dock 
Ry.—Control—BrocMyn Eastern Diet., 
360 I.C.C. 60 (1979).

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 UJLC. 10505(d) 
may be filed at any time. The filing of 
a petition to revolte will not 
automatically stay the exemption's 
effectiveness. Pleadings must be filed 
with the Commission and served on: 
Patricia E. Dietrich, Slover & Loftus, 
1224 Seventeenth Sheet, NW., 
Washington, DC 20036.

Decided: February 7,1994.

By the Commission, David M. Konschnik, 
Director, Office of Proceedings.
Sidney L. Strickland, Jr.,
Secretary.
[FR Doc. 94-3289 Filed 2-10-94; 8:45 am] 
BILLING CODE 7035-01-P

[Finance Docket No. 32321}

Southern Gulf Railway Company; 
Construction Exemption— Calcasieu 
Parish, LA

The Southern Gulf Railway Company 
(SGR) has petitioned the Interstate 
Commerce Commission (Commission) 
for authority to construct and operate a 
4.1 mile rail line in Calcasieu Parish, 
Louisiana. The Commission’s Section of 
Environmental Analysis (SEA) has 
prepared its Environmental Assessment 
(EA) which concludes that this proposal 
would not significantly affect the 
quality of the human environment if the 
recommended mitigation measures set 
forth in the EA are implemented. 
Accordingly., SEA preliminarily 
recommends that the Commission 
impose on any decision approving the 
proposed construction and operation 
conditions requiring Southern Gulf 
Railway Company to implement the 
mitigation contained in the EA* The EA 
will he served on all parties of record as 
well as all appropriate Federal, state and 
local officials and will he made 
available to the public upon request.
SEA will consider any comments 
received in response to the EA in 
making its final recommendation to the 
Commission.

Comments (an original and 10 copies) 
and any questions regarding this 
Environmental Assessment should be 
filed with the Commission’s Section of 
Environmental Analysis, Office of 
Economic and Environmental Analysis, 
room 3219, Interstate Commerce 
Commission, Washington,, DC 20423, to 
the attention of John O’Connell (202) 
927-6215. Requests for copies of tbeEA 
should also be directed to Mr.
O’Connell. TDD for the hearing 
impaired: (202) 927—5721.

Date made available to the public: February 
11,1994.

Comment due date: March 14, 1994.
By the Commission, Elaine K: Kaiser,

Chief, Section of Environmental Analysis, 
Office of Economic and Environmental 
Analysis.
Sidney L. Strickland, Jr.,
Secretary.
(FR Doc. 94-3290 Filed 2-10-94; 8:45 am]
BILUNG CODE 7035-01-P
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DEPARTMENT OF JU STICE

Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response Compensation and Liability 
Act and the Resource Conservation 
and Recovery Act

In accordance with Department 
policy, 28 CFR 50.7, and with section 
122(d)(2) of the Comprehensive 
Environmental Response,
Compensation, and Liability Act 
(CERCLA), 42 U.S.C 9622(d)(2), notice 
is hereby given that on January 20,1994 
the United States filed a complaint and 
lodged with the United States District 
Court for the District of New Jersey a 
proposed consent decree in United 
States v. Thiokol Corporation, Civil 
Action No. 94—320. The proposed 
consent decree involves the cleanup and 
reimbursement of response costs in 
connection with the Rockaway Borough 
(NJ) Well Field Superfund Site in 
Rockaway Borough, Morris County,
New Jersey. This settlement is between 
the United States and Thiokol 
Corporation.

The agreement requires Thiokol 
Corporation to undertake certain 
remedial work relating to contaminated 
groundwater at the Site, as set forth in 
EPA’s September 1991 Record of 
Decision for the Site. The settlement 
requires Thiokol Corporation to pay 
$800,000 of EPA’s past response costs 
and all future response costs incurred 
by the United States in connection with 
the performance of this remedial work.

Thé Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, Department 
of Justice, Washington, DC 20530, and 
should refer to United States v. Thiokol 
Corporation, DOJ Ref. #90-11-3-923.

The proposed consent decree may be 
examined at the Office of the United 
States Attorney, 970 Broad Street, room 
502, Newark, New Jersey 07102; die 
Region II Office of the Environmental 
Protection Agency, 26 Federal Plaza, 
New York NY 10278; and the Consent 
Decree Library, 1120 G Street NW., 4th 
Floor, Washington, DC 20005, (202) 
624-0892. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street NW., 4th 
Floor, Washington, DC 20005. In 
requesting a copy, please refer to the 
referenced case and enclose a check in 
the amount of $121.25 (25 cents per

p a g e  r e p r o d u c t i o n  c o s t s ) ,  p a y a b l e  t o  t h e  

C o n s e n t  D e c r e e  L i b r a r y .

John C. Cruden,
C hief, Environm ental Enforcem ent Section, 
Environm ent and N atural R esources D ivision. 
(FR Doc. 94-3158 Filed 2-10-94; 8:45 ami 
BILLING CODE 4410-01-M

Antitrust Division

United States v. Alliant Techsystem s 
Inc. and Aerojet-General Corporation; 
Proposed Final Judgment and 
Competitive Impact Statement

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. §§ 16(b)—(h), that a proposed 
Final Judgment and Competitive Impact 
Statement have been filed with the 
United States District Court for the 
Central District of Illinois in United 
States v. Alliant Techsystems Inc. and 
Aerojet-General Corporation.

The Complaint of the United States in 
this case alleges that Alliant 
Techsystems Inc. (“Alliant”) and 
Aerojet-General Corporation (“Aerojet”) 
have engaged in a continuing 
agreement, combination and conspiracy 
to suppress and eliminate competition 
in the production and sale of combined 
effects munition (“CEM”) systems to the 
United States, in violation of Section 1 
of the Sherman Act. A CEM system is 
a type of “cluster bomb” that has anti
personnel, anti-armor, and incendiary 
capabilities. CEM systems are purchased 
by the United States Army Armament, 
Munitions, and Chemical Command on 
behalf of the United States Air Force.

The proposed Final Judgment would 
require Alliant and Aerojet each to make 
payments of $2,047,500 plus interest to 
the United States as monetary relief for 
the alleged violation. The proposed 
Final Judgment would also enjoin 
Alliant and Aerojet from entering into 
any agreement that has the purpose or 
effect of eliminating or suppressing 
competition between them in response 
to solicitations by the United States of 
independent or competitive offers, 
quotations, bids or proposals for the 
supply of CEM systems.

Public comment on the proposed 
Final Judgment is invited within the 
statutory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register 
and filed with the Court. Comments 
should be directed to Gary R. Spartling, 
Chief, Antitrust Division, U.S. 
Department of Justice, 450 Golden Gate

Avenue, Box 36046, San Francisco, CA 
94102 (telephone: 415-556-6300).
Joseph H. W idm ar,
D irector o f O perations, A ntitrust D ivision.

In the United States District Court, 
Central District of Illinois, Rock Island 
Division

United States of America, Plaintiff, v. 
A llia n t Techsystem s Inc. and A erojet-G eneral 
Corporation, D efendants. Filed: January 19, 
1994, Civ. No. 94-1026, Final Judgment, 
Judge McDade.

P l a i n t i f f ,  U n i t e d  S t a t e s  o f  A m e r i c a ,  

f i l e d  i t s  C o m p l a i n t  o n  J a n u a r y  19,1994. 
P l a i n t i f f  a n d  d e f e n d a n t s ,  b y  t h e i r  

r e s p e c t i v e  a t t o r n e y s ,  h a v e  c o n s e n t e d  t o  

t h e  e n t r y  o f  t h i s  F i n a l  J u d g m e n t  w i t h o u t  

t r i a l  o r  a d j u d i c a t i o n  o f  a n y  i s s u e  o f  f a c t  

o r  l a w .  T h i s  F i n a l  J u d g m e n t  s h a l l  n o t  b e  

e v i d e n c e  a g a i n s t  o r  a n  a d m i s s i o n  b y  a n y  

p a r t y  w i t h  r e s p e c t  t o  a n y  i s s u e  o f  f a c t  

o r  l a w .  T h e r e f o r e ,  b e f o r e  a n y  t e s t i m o n y  

i s  t a k e n ,  a n d  w i t h o u t  t r i a l  o r  

a d j u d i c a t i o n  o f  a n y  i s s u e  o f  f a c t  o r  l a w ,  

a n d  u p o n  c o n s e n t  o f  t h e  p a r t i e s ,  i t  i s  

h e r e b y  O r d e r e d ,  A d j u d g e d  a n d  D e c r e e d ,  

a s  f o l l o w s :

I
Jurisdiction

T h i s  C o u r t  h a s  j u r i s d i c t i o n  o f  t h e  

s u b j e c t  m a t t e r  o f  t h i s  a c t i o n  a n d  o f  e a c h  

o f  t h e  p a r t i e s  c o n s e n t i n g  t o  t h i s  F i n a l  

J u d g m e n t .  T h e  C o m p l a i n t  s t a t e s  a  c l a i m  

u p o n  w h i c h  r e l i e f  m a y  b e  g r a n t e d  

a g a i n s t  e a c h  d e f e n d a n t  u n d e r  s e c t i o n  1  

o f  t h e  S h e r m a n  A c t ,  15 U . S . C .  §  1 .

n
Definitions

As used in this Final Judgment:
( A )  Alliant m e a n s  d e f e n a a n t  A l l i a n t  

T e c h s y s t e m s  I n c . ,  e a c h  s u b s i d i a r y  a n d  

d i v i s i o n  t h e r e o f ,  a n d  e a c h  o f f i c e r ,  

d i r e c t o r ,  e m p l o y e e ,  a g e n t ,  a n d  o t h e r  

p e r s o n  a c t i n g  f o r  o r  o n  b e h a l f  o f  a n y  o f  
t h e m .

(B) Aerojet m e a n s  d e f e n d a n t  A e r o j e t -  

G e n e r a l  C o r p o r a t i o n ,  e a c h  s u b s i d i a r y  

a n d  d i v i s i o n  t h e r e o f ,  i n c l u d i n g  b u t  n o t  

l i m i t e d  t o  A e r o j e t  O r d n a n c e  D i v i s i o n ,  

a n d  e a c h  o f f i c e r ,  d i r e c t o r ,  e m p l o y e e ,  

a g e n t ,  a n d  o t h e r  p e r s o n  a c t i n g  f o r  o r  o n  

b e h a l f  o f  a n y  o f  t h e m .
(C) Combined Effects Munition 

(“CEM”) system means any unguided, 
air-delivered cluster bomb of the 1000- 
pound class designated by the United 
States Department of Defense as CBU- 
87, including but not limited to CBU- 
87/B, CBU-87(D-2)/B, CBU-87(T-1)/B, 
CBU-87(T—2)/B, CBU-87(T-3)/B, CBU- 
87A/B, CBU-87B/B, and CBU-87C/B. 
Each CEM system consists of a cluster 
of 202 anti-armor, anti-personnel and 
incendiary bomblets that disperse over 
a discrete area and explode upon
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impact; a tactical munitions dispenser; 
a proximity sensor; and a shipping and 
storage container.

(D) Teaming arrangement means an 
arrangement, as provided in Subpart 9.6 
of the Federal Acquisition Regulations, 
in which: (a) Two or more companies 
form a partnership or joint venture to 
act as a potential prime contractor; or (b) 
£ potential prime contractor agrees with 
one or more other companies to have 
them act as its subcontractors under a 
specified Government contract or 
acquisition program.
m
Applicability

(A) The provisions of this Final 
Judgment shall apply to defendants, to 
each of their successors and assigns, and 
to all other persons in active concert or 
participation with any of them who 
shall have received actual notice of this 
Final Judgment by personal service or 
otherwise.

(B) No portion of this Final Judgment 
is or has been created for the benefit of 
any third party and nothing herein shall 
be construed to provide any rights to 
any third party.

(C) Defendants shall each require, as 
a condition of the sale or other 
disposition of all or substantially all of 
their assets used in the production of 
CEM systems, whether by the sale of 
stock or otherwise, that the acquiring 
party or parties agree to be bound by the 
provisions of this Final Judgment.
IV
Prohibited Conduct

Absent prior approval of the 
Department of Justice or this Court, 
Alliant and Aerojet are enjoined and 
restrained from adhering to, carrying 
out, enforcing, or entering into any 
agreement, contract, combination, or 
conspiracy, including but not 
agreement, contract, combination, or 
conspiracy, including but not limited to 
any teaming arrangement, the purpose 
or effect of which is to eliminate or 
suppress competition between the 
defendants in response to a request or 
invitation by the United States, or any 
agency thereof, for independent offers, 
quotations, bids or proposals for the 
supply of CEM systems issued after the 
date of entry of this Final Judgment. 
Nothing in this Final Judgment shall 
prohibit subcontracting between Alliant 
and Aerojet so long as the purpose or 
effect is not to eliminate or suppress the 
aforesaid competition.

V
Payments

(A) Defendant Alliant shall pay to the 
United States on or before April 6,1994 
the amount of two million forty seven 
thousand five hundred dollars 
($2,047,500), plus interest accruing from 
the date of entry of this Final Judgment 
at the rate described in Section 1961, 
Title 28, United States Code. Payment 
shall be made by cashier’s check 
payable to the United States Department 
of Justice, and delivered to Chief, San 
Francisco Field Office, Antitrust 
Division, Room 10-0101, Box 36046,
450 Golden Gate Avenue, San 
Francisco, California 94102, or as 
otherwise directed by the Department of 
Justice Antitrust Division.

(B) Defendant Aerojet shall pay to the 
United States on or before April 6,1994 
the amount of two million forty seven 
thousand five hundred dollars 
($2,047,500), plus interest accruing from 
the date of entry of this Final Judgment 
at the rate described in Section 1961, 
Title 28, United States Code. Payments 
shall be made by cashier’s check 
payable to the United States Department 
of Justice, and delivered to Chief, San 
Francisco Field Office, Antitrust 
Division, Room 10-0101, Box 36046,
450 Golden Gate Avenue, San 
Francisco, California 94102, or as 
otherwise directed by the Department of 
Justice Antitrust Division.
VI
Compliance Program

(A) Each defendant is ordered to 
maintain an antitrust compliance 
program that shall include:

(1) Distributing, within sixty (60) days 
from the entry of this Final Judgment, a 
copy of this Final Judgment to all 
officers and to the employees who:

(a) Have responsibility for certifying 
the independence of price 
determinations for, or

(b) Have principal responsibility for 
recommending, approving, or 
disapproving, any offer, quotation, bid 
or proposal to the United States, or any 
agency thereof, for the supply of CEM 
systems; *

(2) Distributing in a timely manner a 
copy of this Final Judgment to any 
officer or employee who succeeds to a 
position described in Section VI(A)(1);

(3) Briefing annually those persons 
designated in Section VI(A)(1) on the 
meaning and requirements of this Final 
Judgment and the antitrust laws and 
advising them that the defendant’s legal 
advisors are available to confer with 
them regarding compliance with the 
Final Judgment and the antitrust laws;

(4) Obtaining from each officer or 
employee designated in Section VI(A)(1) 
an annual written certification that he br 
she:

(a) Has read, understands, and agrees 
to abide by the terms of this Final 
Judgment; and

(b) Has been advised and understands 
that his or her failure to comply with 
this Final Judgment may result in 
conviction for criminal contempt of 
court; and

(5) Maintaining a record of recipients 
to whom the Final Judgment has been 
distributed and from whom the 
certification in Section VI(A)(4) has 
been obtained.

(B) For ten (10) years after the entry 
of this Final Judgment, on or before its 
anniversary date, each defendant shall 
file with the plaintiff a statement as to 
the fact and manner of its compliance 
with the provisions of Section VI(A).
vn
Plaintiff Access

(A) To determine or secure 
compliance with this Final Judgment 
and for no other purpose, duly 
authorized representatives of the 
plaintiff shall, upon written request of 
the Assistant Attorney General in charge 
of the Antitrust Division, and on 
reasonable notice to any defendant, be 
permitted, subject to any legally 
recognized privilege:

(1) Access during that defendant’s 
office hours to inspect and copy all 
records and documents in its possession 
or under its control relating to any 
matters contained in this Final 
Judgment; and

(2) To interview that defendant’s 
officers, employees, trustees, or agents, 
who may have counsel present, 
regarding such matters. The interviews 
shall be subject to the defendant’s 
reasonable convenience and without 
restraint or interfereiice from any 
defendant.

(B) Upon the written request of the 
Assistant Attorney General in charge of 
the Antitrust Division, any defendant 
shall submit such written reports, under 
oath if requested, relating to any of the 
matters contained in this Final 
Judgment as may be reasonably 
requested, Subject to any legally 
recognized privilege.

(C) No information or documents 
obtained by the means provided in 
Section VII shall be divulged by the 
plaintiff to any person other than a duly 
authorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party, or. 
for the purpose of securing compliance
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with this Final Judgment, or as 
otherwise required by law.
vra
Further Elements o f Final Judgment

(A) This Final Judgment shall expire 
ten (10) years from the date of its entry.

(B) Jurisdiction is retained by this 
Court for the purpose of enabling any of 
the parties to this Final Judgment to 
apply to this Court at any time for 
further orders and directions as may be 
necessary or appropriate to carry out or 
construed this Final Judgment, to 
modify or terminate any of its 
provisions, to enforce compliance, and 
to punish violations of its provisions.

(C) Entry of this Final Judgment is in 
the public interest.
Stipulation Re Entry of Final Judgment

It is stipulated by and between the 
undersigned parties, by their respective 
attorneys, that:

1. The Court has jurisdiction over the 
subject matter of this action and over 
each of the parties thereto, and venue of 
this action is proper in the Central 
District of Illinois;

2. The parties consent that a Final 
Judgment in the form hereto attached 
may be filed and entered by the Court, 
upon the motion of any party or upon 
the Court’s own motion, at any time 
after compliance with the requirements 
of the Antitrust Procedures and 
Penalties Act (15 U.S.C. § 16), and 
without further notice to any party or 
other proceedings, provided that 
Plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on Defendants 
and by filing that notice with the Court;

3. The parties shall abide by and 
comply with the provisions of the Final 
Judgment pending its entry, and shall, 
from the date of the filing of this 
Stipulation, comply with all terms and 
provisions thereof as though the same 
were in full force and effect as an order 
of the Court;

4. In the event Plaintiff withdraws its 
consent or if the proposed Final 
Judgment is not entered pursuant to this 
Stipulation, this Stipulation shall be of 
no effect whatever, and the making of 
this Stipulation shall be without 
prejudice to any party in this or any 
other proceeding.

Dated: January 19,1994.
For Plaintiff United States of America:

Anne K. Bingaman,
Assistant A ttorney General.
Robert E. Litan,
Mark C. Schechter,
Gary R. Spratling.

A ttorneys, U S . D epartm ent o f Justice, 
A n titrust D ivision.
Gerard Brost,
A sst. U.S. Attorney.
Howard J. Parker,
Steven C  Holtzman,
James E. Figenshaw,
A ttorneys, U.S. D epartm ent o f Justice, 
A ntitrust D ivision, 450 G olden G ate A venue, 
B ox 36046, Room  10-0101, San Francisco, 
California 94102, (415) 446-6300.

For Defendant Alliant Techsystems Inc. 
Howrey & Simon,

By Raymond A. Jacobsen, Jr.,
A Member o f the Firm, 1299 Pennsylvania 
Ave., NW., Washington, D.C. 20004-2402.

For Defendant Aerojet-General Corporation 
Jones, Day, Reavis & Pogue,
By -------------------- ---------------- —-----------
A Member o f the Firm, Metropolitan Square, 
1450 G Street, N.W., Washington, D.C. 
20005-2068.

For Defendant Alliant Techsystems Inc. 
Howrey & Simon,
By ------------------------------------- =------------
A Member of the Firm, 1299 Pennsylvania 
Ave., NW., Washington, DC20004-2402.

For Defendant Aerojet-General Corporation 
Jones, Day, Reavis & Pogue,

By Joe Sims,
A Member o f the Firm, Metropolitan Square, 
1450 G Street, NW., Washington, D.C. 20005- 
2088.

Plaintiff, United States of America, 
filed its Complaint on January 19,1994. 
Plaintiff and defendants, by their 
respective attorneys, have consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law. This Final Judgment shall not be 
evidence against or an admission by any 
party with respect to any issue of fact 
or law. Therefore, before any testimony 
is taken, and without trial or 
adjudication bf any issue of fact or law, 
and uj>on consent of the parties, it is 
hereby Ordered, adjudged and decreed, 
as follows:
I
Jurisdiction

This Court has jurisdiction of the 
subject matter of this action and of each 
of the parties consenting to this Final 
Judgment. The Complaint states a claim 
upon which relief may be granted 
against each defendant under Section 1 
of the Sherman Act, 15 U.S.C § 1.
n
Definitions

As used in this Final Judgment:
(A) "Alliant" means defendant Alliant 

Techsystems Inc., each subsidiary and 
division thereof, anc( each officer, 
director, employee, agent, and other 
person acting for or on behalf of any of 
them.

(B) "Aerojet" means defendant 
Aerojet-General Corporation, each 
subsidiary and division thereof, 
including but not limited to Aerojet 
Ordnance Division, and each officer, 
director, employee, agent, and other 
person acting for or on behalf of any of 
them.

(C) “Combined Effects Munition 
(“CEM") system" means any unguided, 
air-delivered cluster bomb of the 1000- 
pound class designated by. the United 
States Department of Defense as CBU- 
87, including but not limited to CBU- 
87/B, CBU-87(D-2)/B, CBU-87(T-1)/B, 
CBU-87(T-2)/B, CBU—87(T—3)/B, CBU- 
87A/B, CBU-87B/B, and CBU-87C/B. 
Each CEM system consists of a cluster 
of 202 anti-armor, anti-personnel and 
incendiary bomblets that disperse over 
a discrete area and explode upon 
impact; a tactical munitions dispenser; 
a proximity senor; and a shipping and 
storage container.

(D) "Teaming arrangement" means an 
arrangement, as provided in Subpart 9.6 
of the Federal Acquisition Regulations, 
in which: (a) Two or more companies 
form a partnership or joint venture to 
act as a potential prime contractor, or (b) 
a potential prime contractor agrees with 
one or more other companies to have 
them act as its subcontractors under a 
specified Government contract or 
acquisition program.
m
Applicability

(A) The provisions of this Final 
Judgment shall apply to defendants, to 
each of their successors and assigns, and 
to all other persons In active concert or 
participation with any of them who 
shall have received actual notice of this 
Final Judgment by personal service or 
otherwise.

(B) No portion of this Final Judgment 
is or has been created for the benefit of 
any third party and nothing herein shall 
be construed to provide any rights to 
any third party.

(C) Defendants shall each require, as 
a condition of the sale or other 
disposition of all or substantially all of 
their assets used in the production of 
CEM systems, whether by the sale of 
stock or otherwise, that the acquiring 
party or parties agree to be bound by the 
provisions of this Final Judgment.
IV
Prohibited Conduct

Absent prior approval of the 
Department of Justice or this Court, 
Alliant and Aerojet are enjoined and 
restrained from adhering to, carrying 
out, enforcing, or entering into any 
agreement, contract, combination, or
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conspiracy, including but not limited to 
any teaming arrangement, the purpose 
or effect of which is to eliminate or 
suppress competition between the 
defendants in response to a request or 
invitation by the United States, or any 
agency thereof, for independent offers, 
quotations, bids or proposals for the 
supply of CEM systems issued after the 
date of entry of this Final Judgment. 
Nothing in this Final Judgment shall 
prohibit subcontracting between Alliant 
and Aerojet so long as the purpose or 
effect is not to eliminated or suppress 
the aforesaid competition.
v '
Payments

(A) Defendant Alliant shall pay to the 
United States on or before April 6,1994 
the amount of Two Million Forty Seven 
Thousand Five Hundred Dollars 
($2,047,500), plus interest accruing from 
the date of entry of this Final Judgment 
at the rate described in Section 1961, 
Title 28, United States Code. Payment 
shall be made by cashier’s check 
payable to the United States Department 
of Justice, and delivered to Chief, San 
Francisco Field Office, Antitrust 
Division, Room 10-0101, Box 36046,
450 Golden Gate Avenue, San 
Francisco, California 94102, or as 
otherwise directed by the Department of 
Justice Antitrust Division.

(B) Defendant Aerojet shall pay to the 
United States on or before April 6,1994 
the amount of Two Million Forty Seven 
Thousand Five Hundred Dollars 
($2,047,500), plus interest accruing from 
the date of entry of this Final Judgment 
at the rate described in Section 1961, 
Title 28, United States Code. Payment 
shall be made by cashier’s check 
payable to the United States Department 
of Justice, and delivered to Chief, San 
Francisco Field Office, Antitrust 
Division, Room 10-0101, Box 36046,
450 Golden Gate Avenue, San 
Francisco, California 94102, or as 
otherwise directed by the Department of 
Justice Antitrust Division.
VI
Compliance Program

(A) Each defendant is ordered to 
maintain an antitrust compliance 
program that shall include:

(1) Distributing, within sixty (60) days 
from the entry of this Final Judgment, a 
copy of this Final Judgment to all 
officers and to the employees who:

(a) Have responsibility for certifying 
the independence of price 
determinations for, or

(b) Have principal responsibility for 
recommending, approving, or 
disapproving, any offer, quotation, bid

or proposal to the United States, or any 
agency thereof, for the supply of CEM 
systems:

(2) Distributing in a timely manner a 
copy of this Final Judgment to any 
officer or employee, who succeeds to a 
position described in Section VT(A)(1);

(3) Briefing annually those persons 
designated in Section VI(A)(1) on the 
meaning and requirements of this Final 
Judgment and the antitrust laws and 
advising them that the defendant's legal 
advisers are available to confer with 
them regarding compliance with the 
Final Judgment and the antitrust laws;

(4) Obtaining from each officer or 
employee designated in Section VI(A)(1) 
an annual written certification that he or 
she:

(a) Has read, understands, and agrees 
to abide by the terms of this Final 
Judgment: and

(b) has been advised and understands 
that his or her failure to comply with 
this Final Judgment may result in 
conviction for criminal contanpt of 
court; and

(5) Maintaining a record of recipients 
to whom the Final Judgment has been 
distributed and from whom the 
certification in Section VI(A)(4) has 
been obtained.

(B) For ten (10) years after the entry 
of this Final Judgment, on or before its 
anniversary date, each defendant shall 
file with the plaintiff a statement as to 
the fact and manner of its compliance 
with the provisions of Section VI(A).
VH

Plaintiff Access
(A) To determine or secure 

compliance with this Final Judgment 
and for no other purpose, duly 
authorized representatives of the 
plaintiff shall, upon written request of 
the Assistant Attorney General in charge 
of the Antitrust Division, and on 
reasonable notice to any defendant, be 
permitted, subject to any legally 
recognized privilege:

(1) Access during that defendant’s 
office hours to inspect and copy all 
records and documents in its possession 
or under its control relating to any 
matters contained in this Final 
Judgment; and

(2) To interview that defendant’s 
officers, employees, trustees, or agents, 
who may have counsel present, 
regarding such matters. The interviews 
shall be subject to the defendant’s 
reasonable convenience and without 
restraint or interference from any 
defendant.

(B) Upon the written request of the 
Assistant Attorney General in charge of 
the Antitrust Division, any defendant

shall submit such written reports, under 
oath if requested, relating to any of the 
matters contained in this Final 
Judgment as may be reasonably 
requested, subject to any legally 
recognized privilege.

(C) No information or documents 
obtained by the means provided in 
Section VH shall be divulged by the 
plaintiff to any person other than a duly 
authorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party, or 
for the purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law.
VIII
Further Elements o f Final Judgment

(A) This Final Judgment shall expire 
ten (10) years from the ate of its entry.

(B) Jurisdiction is retained by this 
Court for the purpose of enabling any of 
the parties to this Final Judgment to 
apply to this Court at any time for 
further orders and directions as may be 
necessary or appropriate to carry out or 
construe this Final Judgment, to modify 
or terminate any of its provisions, to 
enforce compliance, and to punish 
violations of its provisions.

(C) Entry of this Final Judgment is in 
the public interest.
Competitive Impact Statement

Pursuant to Section 2(b) of the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. § 16(b)-(h), the United States 
submits this Competitive Impact 
Statement relating to the proposed Final 
Judgment that is being simultaneously 
lodged with the consent of Alliant 
Techsystems Inc. (“Alliant”) and 
Aerojet-General Corporation (“Aerojet”) 
in this civil antitrust proceeding.
I
Nature and Purpose of the Proceeding

On January 19,1994, the United 
States filed a civil antitrust complaint 
alleging that Alliant and Aerojet entered 
into a teaming arrangement suppressing 
and eliminating competition between 
them in violation of Section 1 of the 
Sherman Act, 15 U.S.C § 1. The 
Complaint seeks both monetary and 
equitable relief.

The Complaint alleges that beginning 
in or about August 1992, the defendants 
have engaged in a continuing 
agreement, combination and conspiracy 
to suppress and eliminate competition 
in the production and sale to the United 
States of Combined Effects Munition 
(“CEM”) systems, which are a type of 
cluster bomb. In response to a formal 
Government solicitation for competitive
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proposals in 1992 for the supply of such 
CEM systems, the defendants, instead of 
submitting independent competitive 
proposals as requested, entered into a 
teaming arrangement, the purpose and 
effect of which was (a) to eliminate 
competitive bidding between them, and
(b) to divide between them, as equally 
as possible, the production, revenue, 
and profit from the anticipated 
procurement.

Under the arrangement, Alliant was to 
act as prime contractor, and Aerojet, in 
consideration of its not submitting a 
competitive bid, would receive from 
Alliant a subcontract for certain 
designated components of CEM systems. 
The effect of the arrangement was to 
reduce the number of bidders from two 
to one on the 1992 procurement and to 
substantially raise the price of the single 
offer that defendants submitted. By its 
terms, the arrangement was also to 
apply to future procurements beyond 
the 1992 solicitation of CEM systems.

The Complaint seeks a payment of 
money as relief in connection with the 
1992 procurement and an injunction 
prohibiting the continuation of this or 
any similar arrangement on future 
competitive procurements of CEM 
systems by the United States.

On January 19,1994, the United 
States, Alliant and Aerojet filed a 
Stipulation in which they consented to 
the entry of the proposed Final 
Judgment requiring them to make 
payments to the United States and 
prohibiting certain conduct. The 
defendants will also be required to 
institute a compliance program to 
ensure that they do not continue or 
renew the teaming arrangement or 
engage in any other agreement, contract, 
combination, or conspiracy having a 
similar purpose of effect in response to 
requests or invitations by the United 
States or any United States agency for 
competitive offers, quotations, bids or 
proposals. Additionally, the proposed 
Final Judgment requires that Alliant and 
Aerojet file annual reports with the 
Government certifying that each has 
complied with Section VI of the Final 
Judgment. The proposed Final Judgment 
will provide the relief the United States 
seeks in the Complaint.

The United States and the defendants 
have stipulated that the Court may enter 
the proposed Final Judgment after 
compliance with the Antitrust 
Procedures and Penalties Act, 15 U.S.C.
§ 16, provided the United States has not 
withdrawn its consent. The proposed 
Final Judgment provides that its entry 
does not constitute any evidence against 
or admission by any party with respect 
to any issue of fact or law.

Entry of the proposed Final Judgment 
will terminate the action against Alliant 
and Aerojet, except that the Court will 
retain jurisdiction over the matter for 
further proceedings that may be 
required to interpret, enforce, or modify 
the Final Judgment, or to punish 
violations of any of its provisions.
II

Description of the Practices Involved in 
the Alleged Violations
A. Industry Background

The relevant product is a CEM 
system. A CEM system is a type of 
“cluster bomb.” The CEM system is 
technologically the most modem cluster 
bomb in current production for the 
United States military. However, it is 
not a “smart” bomb. The main bomb 
body contains a cluster of 
approximately 200 bomblets that spread 
out in mid-air after the bomb is dropped 
from aircraft. The bomblets, which have 
anti-personnel, anti-armor, and 
incendiary capabilities, explode on 
impact. The United States Air Force 
used the CEM system extensively in 
Operation Desert Storm.

Aerojet initially developed the CEM 
system for the Air Force under contracts 
awarded in 1974 and 1979. The Air 
Force awarded the first production 
contract to Aerojet in 1983.

In the mid-1980’s, the Air Force 
adopted a CEM procurement strategy 
that called for having a second source 
for CEM production, in addition to 
Aerojet. The dual source approach was 
designed to secure the benefits of 
competition for future procurement and 
to expand the CEM industrial base. The 
Air Force awarded a second-source 
contract to Honeywell, Inc. The división 
of Honeywell responsible for production 
of CEM systems was later spun off as 
Alliant.

In operation, the procurement strategy 
contemplated an award of some 
quantity of CEM systems to each of the 
two competitors each year. The low 
bidder received the larger production 
award. The relative quantities awarded 
were determined by a formula that took 
into account the magnitude of the 
difference in the prices of the two bids. 
The strategy permitted a winner-take-all 
award, sometimes called a “competitive 
downselect,” to the low bidder in the 
final year of the program. Such a 
competitive downselect would 
maximize cost savings to the 
Government when two producers were 
no longer necessary.

Since 1987, all the requirements of 
the United States military for CEM 
systems have been procured by the 
United States Army Armament,

Munitions and Chemical Command 
(“AMCCOM”) in Rock Island, Illinois. 
This procurement has been pursuant to 
AMCCOM’s mission as the Department 
of Defense (“DOD”) Single Manager for 
Conventional Ammunition. AMCCOM 
has continued the dual-source 
procurement strategy initiated by the 
Air Force.
B. Illegal Teaming Arrangement To 
Eliminate Competition, Raise Price, and 
Divide Production

After separate negotiated awards to 
Aerojet and Alliant’s predecessor 
(Honeywell) in 1985, the Air Force and 
then AMCCOM annually solicited 
independent and competitive proposals 
from the two sources, Alliant (including 
its predecessor) and Aerojet. Through 
1991, Alliant and Aerojet each annually 
submitted and certified the 
independence of competitive offers. 
From 1985 through 1991, the 
Department of Defense acquired 
approximately $1.75 billion in CEM 
systems from the two defense 
contractors.

During the period of competitive 
procurement, the price the Government 
paid for CEM systems declined 
significantly. From 1986 to 1989, the 
price declined an average of 20% each 
year. A competitive downselect in 1990 
resulted in the lowest price ever. In 
1991, following renewal of the program 
to replenish inventories depleted by 
Operation desert Storm, AMCCOM 
returned to the dual-source award 
strategy. The 1991 prices were 
somewhat higher than in 1990.

In the summer of 1992, there was a 
second competitive solicitation to 
replenish inventories depleted by 
Operation Desert Storm. In response, 
instead of submitting separate offers, as 
they had in each of die previous six 
years, Alliant and Aerojet entered into 
a teaming arrangement to submit only a 
single ofier. Under the written teaming 
arrangement, Alliant was to act as the 
prime contractor and Aerojet as a 
subcontractor. The production of CEM 
systems was to be divided equally 
between the two companies, with each 
supplying certain designated 
components of the system. Under the 
arrangement, Aerojet was not to submit 
a bid as a prime contractor.
Accordingly, there would be no 
competition between the only two 
companies qualified to provide CEM 
systems to the United States. The 
teaming arrangement was to apply to all 
U.S. procurement of CEM systems, for 
1992 and beyond. Although there was 
no 1993 procurement of CEM systems, 
at this point it appears that there will be 
a 1994 procurement.
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The Government did not approve or 
accept the teaming arrangement Upon 
receipt of the single offer, at a price 
significantly higher than in the past, 
AMCCOM did not make an award at a 
firm, fixed price, as originally 
contemplated. Rather, AMCCOM 
awarded production as an 
“undefinitized contract action.” This 
form of award accepted the bid price as 
a ceiling only, with AMCCOM retaining 
the right to negotiate the price 
downward, and, if necessary, make a 
unilateral price determination. Under 
the Federal Acquisition Regulations, 
any unilateral price determination is 
subject to contractor recourse to a 
claims process intended to ensure 
establishment of a “fair and reasonable” 
price. The award as an undefinitized 
contract action was justified by an 
urgent, documented national security 
need for uninterrupted CEM production. 
Continuous production was urgently 
needed to keep the CEM industrial tese 
“warm” and to avoid significant costs of 
start-up that would be required in the 
event of a production interruption.

By two other steps, AMCCOM 
formally made clear that it did not 
approve or accept the teaming 
arrangement First, in the notice of 
contract award to Alliant,. AMCGOM 
expressly stated that the award did not 
.Constitute acceptance or approval of the 
teaming arrangement. Second, 
AMCCOM, through the Army's Office of 
General Counsel, referred the matter to 
the Department of Justice for 
investigation of the teaming 
arrangement as a possible antitrust 
violation.

Although Alliant and Aerojet 
disclosed their intention to enter into a 
teaming arrangement in advance to 
AMCCOM, this disclosure did not 
create, and could not have created, 
antitrust immunity for the teaming 
arrangement Department of Defense 
personnel are not authorized, and it is 
not their role under the Federal 
Acquisition Regulations or applicable 
case law, to give antitrust clearance to 
teaming arrangements.

The teaming arrangement had the 
effect of raising the price of the single 
offer for 1992 CEM production that the 
team presented to AMCCOM. The 
teaming arrangement also had the effect 
of increasing, above historical levels, the 
costs and profits that the prime 
contractor claimed as fair and 
reasonable under the undefinitized 
contract action.

m
Explanation of the Proposed Final 
Judgment

The proposed Final Judgment is part 
of a broader settlement that has two 
aspects. One aspect is a net savings of 
about $12 million from the price the 
Alliant/Aero jet team originally offered 
in response to AMCCOM’s solicitation 
of competitive proposals for the 1992 
CEM procurement. The $12 million in 
savings will be realized as follows: First, 
the defendants will make payments of 
about $4 million to the United States 
under the proposed Final Judgment. 
Second, as settlement of the 
undefinitized contract action for the 
1992 CEM procurement, AMCCOM will 
pay Alliant, the prime contractor, about 
$8 million less than the team’s bid 
price.

The second aspect of the broader 
settlement is the prohibited conduct in 
the proposed Final Judgment This 
injunctive language is intended to 
ensure that Alliant and Aerojet not 
continue or renew their teaming 
arrangement for future procurements of 
CEM systems in which the United States 
solicits competition.

The Department of Justice believes 
that the proposed Final Judgment 
combined with the negotiated reduction 
of the contract price contains provisions 
sufficient to remedy the effects of the 
teaming arrangement on the 1992 CEM 
procurement and to prevent further 
violations by Alliant and Aerojet of the 
type alleged in the Compliant.
A. Financial Terms

Section V of the proposed Final 
Judgment would require Alliant and 
Aerojet to make payments to the United 
States, delivered to the Antitrust 
Division of the Department of Justice, 
which will, in turn, forward these 
receipts to the appropriate military 
account for CEM system procurement. 
Each defendant is to pay $2.0475 . 
million plus interest from the date of 
entry of the Final Judgment; the 
combined total payments will be $4.095 
million, plus interest These payments 
by Alliant and Aerojet are intended to 
be refunds to the appropriations of the 
United States for CEM procurement.

The broader settlement also includes 
agreement on a contract price of 
$125.775 million for the 1992 CEM 
procurement This price constitutes 
about an $8 million reduction from the 
team’s original bid price of 
approximately $133.7 million in 
September 1992. This $8 million price 
reduction is not part of the proposed 
Final Judgment, but is to be formalized 
in a separate contract modification

agreement between AMCCOM and 
Alliant. Upon execution of the formal 
contract modification, which is planned 
contemporaneously with the parties' 
agreement to tho proposed Final ': v 
Judgment, the relevant portions of the 
modification will be lodged with the 
Court to be available for public 
inspection.

The net price paid by the Government 
for the 1992 CEM procurement under 
the settlement will be $121.68 million— 
the $125.775 million negotiated contract 
price minus the $4.095 million refund 
paid directly to the United States.

The actual amount that the low bidder 
would have proposed to AMCCOM for 
the 1992 CEM procurement in the 
absence of the teaming arrangement is 
not readily provable. The net price of 
$121.68 million that the Government is 
to pay under this settlement is the best 
approximation that can be made of what 
competition would have produced. The 
$12 million price decrease represents 
about 10% of the final price of $121.68 
million. For comparison, the Sentencing 
Guidelines for criminal violations of 
Section 1 of the Sherman Act estimate 
that the average gain from price fixing 
is 10% of the selling price. United 
States Sentencing Commission, 
Guidelines Manual, §2Rl.l, comment,
n. 3 (Nov. 1992).
B. Prohibited Conduct

Section IV of the proposed Final 
Judgment would enjoin future teaming 
between Alliant and Aerojet to supply 
CEM systems to the United States, 
unless the Justice Department or die 
Court approves the teaming in advance. 
This explicit prior approval requirement 
is intended as a remedial measure to 
assure that neither Alliant nor Aerojet 
misuse teaming arrangements to 
suppress competition.

The prior approval requirement in the 
proposed Final Judgment will 
emphasize to the defense community 
generally that die Federal Acquisition 
Regulations do not confer antitrust 
immunity. Subpart 9.602 of the Federal 
Acquisition Regulations states the 
general policy that the Governments 
recognizes the integrity and validity of 
teaming arrangements, if disclosed in 
advance; however, Subpart 9.604 
explicitly provides that the general 
policy does not confer antitrust 
immunity on teaming arrangements. It is 
the responsibility of the Justice 
Department, and not other components 
of the Executive Branch, to make 
statements of federal enforcement 
intention with regard to possible 
violations of Section 1 of the Sherman 
Act. The Antitrust Division of the 
Department of Justice has a Business
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Review procedure in place that is 
available, when the requirements of the 
procedure are met, to provide 
statements of enforcement intention 
with regard to proposed business 
conduct.

The proposed Final Judgment would 
not limit the flexibility of the 
Department of Defense in procuring 
CEM systems. The Defense Department 
retains all the CEM acquisition options 
provided by the Federal Acquisition 
Regulations. The prohibition in the 
Final Judgment on teaming relates only 
to those CEM acquisitions for which the 
procurement office has determined that 
it is appropriate to solicit competition.

By prohibiting further CEM teaming, 
the proposed Final Judgment would 
enable the competitive procurement 
process to resume. Where procurement 
through competition is an available and 
practical option, it allows the 
Government to avoid the administrative 
expense of negotiating prices and to 
efficiently obtain price and quality 
benefits. In the absence of competition, 
AMCCOM must attempt to negotiate a 
fair and reasonable price. These 
negotiations can be time-consuming and 
costly to the Government, costing 
hundreds of thousands of dollars each 
year.

The proposed Final Judgment also 
would permit subcontracting between 
Alliant and Aerojet, so long as the 
purpose or effect of the subcontracting 
is not to eliminate or suppress 
competition in the supply of CEM 
systems to the United States. In some 
instances such subcontracting may be 
the most efficient way of supplying 
particular CEM system components to 
the Government. Accordingly, 
permitting such subcontracting could 
reduce the United States’ CEM 
procurement costs.
C. Compliance Program and 
Certification

In addition to the prohibitions 
contained in Section IV of the Proposed 
Final Judgment, Alliant and Aerojet 
each would be required to implement an 
antitrust compliance program. As part of 
the program, each defendant would 
distribute copies of the Final Judgment 
to all officers of that defendant, to the 
employees who are responsible for 
executing Certificates of Independent 
Price Determination for CEM system 
procurement, and to those employees 
who are principally involved in 
determining the company’s bid for such 
procurements. These persons would be 
required to annually certify that they 
understand and agree to abide by the 
terms of the Final Judgment.

D. Applicability to Successors and 
Assigns

Section III of the proposed Final 
Judgment makes the Final Judgment 
applicable to the successor and assigns 
of each defendant. Each defendant must 
require, as a condition of the sale of its 
assets used in the production of CEM 
systems, that the buyer agree to be 
bound by the provisions of the Fipal 
Judgment. At the time of lodging of the 
proposed Final Judgment with the 
Court, the United States was aware that 
a sale to Olin Corporation by Aerojet of 
its CEM production assets in Downey 
and Chico, California had been 
discussed. The Stipulation Re Entry of 
Final Judgment, which the parties have 
lodged with the Court, provides that 
Alliant and Aerojet, from the time of 
filing of the Stipulation, shall comply 
with the terms of the proposed Final 
Judgment as if these terms had been 
ordered by the Court. Section III of the 
proposed Final Judgment, which 
addresses successors and assigns and 
the sale of CEM assets, in combination 
with this provision of the Stipulation, is 
intended to ensure that before Aerojet 
consummates any sale of its CEM 
business, it requires the purchaser to 
agree to be bound by the provisions of 
the proposed Final Judgment.
E. Effect of the Proposed Final Judgment 
on Competition

The relief in the proposed Final 
Judgment is designed to prevent Alliant 
and Aerojet from continuing or 
renewing their teaming conduct that has 
suppressed and restrained competition 
in the supply of CEM systems. It is also 
intended to remedy the price impact of 
the teaming arrangement on the 1992 
CEM procurement. The Department of 
Justice believes that the proposed Final 
Judgment contains sufficient provisions 
to prevent further violations by Alliant 
and Aerojet and, in combination with 
the negotiated reduction in the contract 
price for the 1992 CEM procurement, to 
remedy the price impact of the teaming 
on the 1992 procurement.
IV
Remedies Available to Potential Private 
Litigants

Section 4 of the Clayton Act, 15 
U.S.C. § 15, provides that any person 
who has been injured as a result of 
conduct prohibited by the antitrust laws 
may bring suit in federal court to 
recover three times the damages 
suffered, as well as costs and reasonable 
attorney’s fees. Entry of thè proposed 
Final Judgment will neither impair nor 
assist the bringing of such actions.
Under the provisions of Section 5(a) of

the Clayton Act, 15 U.S.C. § 16(a), the 
Final Judgment has no prima facie effect 
in any subsequent lawsuits that may be 
brought against any defendant in this 
matter.
V.
Procedures Available for Modification o f 
the Proposed Final Judgment

As provided by the Antitrust 
Procedures and Penalties Act, any 
person believing that the proposed Final 
Judgment should be modified may 
submit written comments td Gary R. 
Spratling, Chief, Antitrust Division, U.S. 
Department of Justice, 450 Golden Gate 
Avenue, Box 36046, San Francisco, CA 
94102, within the 60-day period 
provided by the Act. These comments, 
and the Department’s responses, will be 
filed with the Court and published in 
the Federal Register. All comments will 
be given due consideration by the 
Department of Justice, which remains 
free to withdraw its consent to the 
proposed Final Judgment at any time 
prior to entry. In addition, the proposed 
Final Judgment provides that the Court 
retains jurisdiction over this action, and 
the parties may apply to the Court for 
any order necessary or appropriate for 
the modification, interpretation or 
enforcement of the Final Judgment.
VI
Alternatives to the Proposed Final 
Judgment

As an alternative to the proposed 
Final Judgment, the Department of 
Justice could have recommended that 
AMCCOM attempt to negotiate a lower 
contract price for the 1992 CEM 
procurement pursuant to the 
undefinitized contract action. Such a 
form of settlement, avoiding payments 
explicitly as relief for an antitrust 
violation, could have minimized 
publicity adverse to Alliant and Aerojet 
about the price impact of their illegal 
conduct. In the view of the Department 
of Justice, such a form of relief, in the 
absence of very significant public 
financial benefits, is unwarranted and 
contrary to the public interest in general 
deterrence that is served by the form of 
settlement used.

Another alternative to the proposed 
Final Judgment would be a full trial of 
the case against Alliant and Aerojet. In 
the view of the Department of Justice, 
such a trial would involve substantial 
cost to the United States and is not 
warranted because the proposed Final 
Judgment provides relief that will 
remedy the violations of the Sherman 
Act alleged in the United States’ 
Complaint..
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V II

Determinative Materials and Documents
A copy of the relevant portions of the 

contract modification that embodies the 
negotiated price reduction for the 1992 
CEM procurement shall be lodged with 
the Court to be made available to the 
public.

No other materials and documents of 
the type described in Section 2(b) of the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. § 16(b), were used in 
formulating the proposed Final 
Judgment.

Dated: January 19,1994. »
Respectfully submitted,

Howard J. Parker,
Steven C  Holtzman,
James E. Figenshaw,
Antitrust Division, US. Department of 
Justice, 450 Golden Gate Avenue, Box 36046, 
San Francisco, CA 94102.
Certificate o f Service

I, Howard J. Parker, certify: That I am 
a citizen of the United States and am 
employed by the U.S. Department of 
Justice, Antitrust Division, at 450 
Golden Gate Avenue, San Francisco, CA 
94102; I am over the age of eighteen 
years, and am not a party to the above- 
entitled action; and I am one of the 
government attorneys in the above- 
entitled action.

That on January 19,1994,1 sent via 
United States first class mail copies of 
the Compétitive Impact Statement to: 
Aerojet-General Corporation, c/o  C T 

Corporation System, 818 West 
Seventh St., Los Angeles, CA 90017. 

Alliant Techsystems Inc., d o  C T 
Corporation System, 405 2nd Ave., 
South, Minneapolis, MN 55401.
This Certificate is executed on 

January 19,1994, in the United States.
I certify under penalty of perjury that 
the foregoing is true and correct.
Howard J. Parker.
[FR Doc. 94-3157 Filed 2-10-94; 8:45 am]
BILLING CODE 4410-01-M

Immigration and Naturalization Service 
DNS No. 1655-44)

RIN—1115-AD68

Immigration and Naturalization Service 
Citizens’ Advisory Panel
AGENCY: Immigration and Naturalization 
Service, Justice.
ACTION: Notice of establishment of 
Citizens’ Advisory PaneL
SUMMARY: In accordance with the 
provisions of the Federal Advisory

Committee Act, 5 U.S.C app. 2 (1972), 
and 41 CFR 101-6.1001-6.1035 (1992), 
the Commissioner, Immigration and 
Naturalization Service (INS), with the 
concurrence of the Attorney General, is 
establishing a Citizens* Advisory Panel 
(CAP) for the purpose of providing 
recommendations to the Attorney 
General on ways to reduce the number 
of complaints of abuse made against 
employees of the INS and, most 
importantly, to minimize or eliminate 
the causes for those complaints. The 
CAP will also seek to reduce the 
complaints of impropriety by making 
recommendations on community 
policing and training initiatives for law 
enforcement personnel in order to 
strengthen the relationship between the 
INS and all members of the community.

The CAP is authorized by the 
Attorney General to (1) accept and 
review civilian complaints made against 
INS employees, and (2) review the 
systems and procedures in the INS for 
responding to such complaints. The 
CAP will also receive reports and assist 
-in the coordination of local citizens’ 
advisory committees and panels 
developed by Border Patrol Chief Patrol 
Agents and/or Immigration District 
Directors.

Establishment of the CAP is in 
response to recent allegations of human 
rights abuses by the Border Patrol, 
especially along the Southwest bender, 
and to concerns expressed by private 
citizens and organizations over the lack 
of a responsive, expeditious, and 
objective complaint process. Institution 
of this oversight panel will facilitate 
resolution of these issues as well as 
assist the INS in furtherance of its goal 
to build and maintain a good working 
relationship with all members of the 
community. It will also serve to enhance 
public confidence in immigration law 
enforcement and to demonstrate the INS 
commitment to respecting and 
protecting the human rights of all 
individuals as guaranteed by the 
Constitution.
MEMBERSHIP: The CAP will be composed 
of thirteen voting members who will be 
appointed by the Attorney General. Four 
of these members shall be officials from 
the following components of the 
Department of Justice: Office of the 
Attorney General, the INS, and the 
Community Relations Service. The 
remaining nine members shall be 
private citizens concerned about civil 
rights, human relations, immigration 
issues, and ethics in public service. In 
addition, the CAP will be comprised of 
two non-voting members as follows: a 
Consulate or an Embassy official, 
representing the Government of Mexico,

who will serve in a permanent advisory 
capacity to the CAP, and the INS 
Director of the Office of Internal Audit 
who will serve in a permanent capacity 
as the INS Liaison Representative. This 
composition will attain a fairly balanced 
membership.

The CAP will function solely as an 
advisory body in compliance with the 
provision of the Federal Advisory 
Committee Act Its charter will be filed 
in accordance with the provisions of the 
Act.
CONTACT PERSON: John Physioc, 
Immigration and Naturalization Service, 
425 I Street, NW„ room 7048, 
Washington, DC 20536, Telephone: 
(202) 514-0078.

Dated: February 7,1994.
D oris M eissner,
Commissioner, Immigration and 
Naturalization Service.
IFR Doc. 94-3255 Filed 2-10-94; 8:45 am] 
BILUNG CODE 44KM0-M

NATIONAL COMMISSION ON 
MANUFACTURED HOUSING

Meeting
AGENCY: National Commission on 
Manufactured Housing.
ACTION: Notice of meeting.
SUMMARY: In announcements with the 
Federal Advisory Committee Act, Public 
Law 101-625, as amended, the National 
Commission on Manufactured Housing 
announces a forthcoming meeting of the 
Commission.
DATES: March 3,1994, Full Commission 
Meeting 8:30 a.m.—5 p.m. March 4,
1994, Full Commission Meeting 8:30
a.m.-3 p.m.
ADDRESSES: Holiday Inn Old Town, 480 
King Street, Alexandria, VA 22314.
FOR FURTHER INFORMATION CONTACT: 
Carmelita Pratt, Administrative Officer, 
The National Commission on 
Manufactured Housing, 301 N. Fairfax 
Street, suite 110, Alexandria, VA 22314 
(703)603-0440.
TYPE OF MEETING: Open.
C arm elita  R. Pratt,
Administrative Officer.
[FR Doc. 94-3272 Filed 2-10-94; 8:45 am]
BILLING CODE 682G-EA-M

NUCLEAR REGULATORY 
COMMISSION
[Docket NO. 40-4492]

American Nuclear Corp.
AGENCY: U.S. Nuclear Regulatory 
Commission.
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ACTION: Notice receipt for request to 
8mend reclamation schedule at the 
American Nuclear Corporation, Gas 
Hills Uranium Mill, Fremont County, 
Wyoming.

1. Proposed Action
By letter dated October 21,1993, 

American Nuclear Corporation, holder 
of Source Material License SUA-667 for 
the Gas Hills-uranium mill, requested an 
amendment to License Condition No.
31, which defines milestones for site 
reclamation. Approval of this request 
would authorize an extension for the 
date of completion of final radon barrier 
and erosion protection placement on 
Tailings Pond 2.
2. Reason for Request To Amend 
Reclamation Schedule

In accordance with the Memorandum 
of Understanding between EPA, NRC, 
and affected Agreement States issued in 
the Federal Register, Volume 56, No. 
207, Friday, October 25,1991, Proposed 
Rules, the attached notice of Receipt is 
being issued for Source Material License 
SUA-667. The notice acknowledges 
receipt of a request to amend the 
reclamation schedule for the Gas Hills 
mill, owned by American Nuclear 
Corporation, and is being provided for 
public notice and comment.

This amendment request is 
subsequent to NRC communication to 
the licensee that a previous amendment 
request for a reclamation redesign 
proposal dated April 16,1992, would 
not be reviewed by late 1992, or early
1993. As a consequence, the licensee 
believes they cannot begin authorized 
restoration activities in the time 
necessary to meet current reclamation 
milestone dates.

Approval of the request to extend 
reclamation completion dates would 
allow a 1-year extension for final radon 
barrier placement, and a 2-year 
extension for placement of the erosion 
protection cover. The new dates would 
be December 31,1995, and December 
31,1996, respectively. The licensee 
states the extension of completion dates 
for these elements of site reclamation 
would not affect the final closure date 
for the entire facility. To avoid any 
added potential risk to human health or 
the environment due to release of 
radionuclides, the licensee would 
continue to monitor and maintain the 
interim tailings impoundment cover.

In accordance with the Memorandum 
of Understanding between EPA, NRC, 
and affected Agreement States issued in 
the Federal Register, Volume 56, No. 
207, Friday, October 25,1991, Proposed 
Rules, the NRC is publishing the above

notice of Reciepit. Approval of the 
request will be based on determination 
there will be no harm to human health 
or the environment, that reclamation 
will be completed as expeditiously as 
practical, and verification that 
rescheduling reclamation will not 
impact the final closure date for the 
entire facility.

Signed in Denver, Colorado this 26th day 
of January 1994.
E dw ard F. H aw k in s,
Deputy Director, Uranium Recovery Field 
Office, Region IV.
[FR Doc. 94-3220 Filed 2-10-94; 8:45 ami
BILUNG CODE 7590-01-M

O FFICE OF PERSONNEL 
MANAGEMENT

Request for Reclearance of Form SF  
2800
AGENCY: Office of Personnel 
Management.
ACTION: Notice.
SUMMARY: In accordance with the 
Paperwork Reduction Act of 1980 (Title 
44, U.S. Code, chapter 35), this notice 
announces a request for reclearance of 
an information collection. Form SF 
2800, Application for Death Benefits 
(CSRS), is used to collect information so 
that OPM can pay death benefits to the 
survivors of federal employees and 
annuitants.

Approximately 70,000 SF 2800 forms 
are completed annually. It takes 
approximately 30 minutes to complete 
the form. The annual burden is 35,000 
hours

For copies of this proposal, contact C. 
Ronald Trueworthy on (703) 908-8550. 
DATES: Comments on this proposal 
should be received on or before March
14,1994.
ADDRESSES: Send or deliver comments 
to—
Lorraine E. Dettman, Operations 

Support Division, Retirement and 
Insurance Group, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., room 3349, Washington, DC 
20415 

and
Joseph Lackey, OPM Desk Officer,

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building, NW., room 3002, 
Washington, DC 20503.

FOR FURTHER INFORMATION REGARDING 
ADMINISTRATIVE COORDINATION— CONTACT: 
Mary Beth Smith-Toomey, Chief, Forms 
Analysis & Design Section, (202) 606- 
0623.

U.S. Office of Personnel Management. 
Lorraine A. Green,
Deputy Director.
[FR Doc. 94-3052 Filed 2-10-94; 8:45 am] 
BILUNG CODE 6325-01-M

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-33581; File No. S R -C S E -  
93-02]

Self-Regulatory Organizations; 
Cincinnati Stock Exchange, Inc.; Order 
Granting Approval to Proposed Rule 
Change and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment No. 1 to Proposed Rule 
Change Relating to an Amendment to 
C SE Rule 11.9(a)(8) Defining 
“Professional Agency Orders” To 
Include Futures Commission 
Merchants and Members of Contract 
Markets
February 4,1994.
I. Introduction

On May 24,1993, the Cincinnati 
Stock Exchange, Inc. (“CSE” or 
“Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) of the Securities exchange Act 
of 1934 (“Act”) 1 and Rule 19b-4 
thereunder,2 a proposed rule change lo 
amend CSE Rule 11.9(a)(8) to inclu le in 
the definition Of “Professional Agency 
Orders” futures commission merchujuii 
and members of contract markets. 
Pursuant to this proposed rule change 
and a separate agreement reached by the 
CSE and the Chicago Board of Trade 
(“CBOT”), the CSE and the CBOT will 
include the CSE National Securities 
Trading System (“NSTS”) order entry 
screen on CBOT BOTWS work station 
computers belonging to joint members 
of the CSE and CBOT. On February 2, 
1994, the CSE submitted Amendment 
No. 1 to the proposed rule change.^

The proposed rule change was 
published for comment in Securities 
Exchange Act Release No. 32649 (July 
16,1993), 58 FR 39841. No comments 
were received on the proposal.-»

115 U.S.C. 78s(b)(l) (1988).
* 17 CFR 240.19t>-4 (1991).
3 See letter from Robert Ackerman, CSE, to 

Elizabeth Prout, Commission, dated February 2, 
1994. Amendment No. 1 states that CSE and the 
CBOT joint members will not have access to CSE 
NSTS screens on BOTWS terminals located on the 
CBOT trading floor, and clarifies that because of 
this prohibition, CBOT members that make markets 
in futures on a stock index will be allowed to make 
NSTS markets in stocks that comprise that index.

* The Commission notes that, at their most recent 
meeting, the Intermarket Trading System ("ITS")

Continued
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n. Description of the Proposal
The CSE is modifying the definition 

of professional agency orders to include 
orders entered for the account of futures 
commission merchants and members of 
a contract market. The inclusion 
coincides with the agreement reached 
between the CSE and CBOT whereby 
joint members will be able to include 
their CSE NSTS order entry screen on 
their CBOT BOTWS work station 
terminals. The CSE entered into the 
agreement for the purpose of reducing 
the burden on joint members that 
multiple terminals and 
telecommunication linkages would 
impose if the member was required to 
maintain separate NSTS and BOTWS 
terminals. The agreement provides joint 
members with the flexibility to choose 
to include the NSTS system used by the 
CSE within the CBOT’s BOTWS system, 
and thus save desk space and associated 
costs that would be present if two 
separate terminals were required.

The CSE believes that the agreement 
will provide members with an efficient 
computerized telecommunications 
linkage to the markets where they are 
members. While joint CSE/CBOT 
members currently can enter stock 
orders from the CBOT floor via phone 
or other telecommunication network 
already in place, the NSTS screen will 
give the CSE member more direct access 
for his or her stock orders.

The proposal, as amended, states that 
{he CSE and the CBOT agree not to 
allow access to CSE’s NSTS on CBOT 
BOTWS terminals located on the CBOT 
floor.s As amended, the proposal also 
states that the exchanges may pursue 
BOTWS on-floor NSTS displays in the 
future after trading has begun by joint 
members. Amendment No. 1 notes that 
this prohibition of NSTS on-floor access 
makes moot certain language in the 
original proposal which stated that a 
CBOT member that makes markets in 
futures on a stock index will not be 
allowed to make markets in stocks that 
comprise that index via CSE NSTS 
screens located on the floor of the 
CBOT.

participants (i.e., the American, Boston, Chicago, 
Cincinnati, New York, Pacific, and Philadelphia 
Stock Exchanges, the Chicago Board Options 
Exchange, and the National Association of 
Securities Dealers) discussed the present proposal 
pursuant to their authority under section 8(e)(iii) of 
the ITs Plan respecting any filing affecting CSE Rule 
11.9. The ITS participants determined that they 
have no comment to make on this filing. See letter 
from Allan A. Bretzer, Chairman, ITS, to Elizabeth 
L. Prout, Staff Attorney, Commission, dated 
November IS, 1993.

* See supra  note 3.

111. Discussion and Commission’s 
Findings

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, with the 
requirements of Sections 6(b) and 
llA(a)(l)(C)(iii).6 Section 6(b) requires, 
among other things, that the rules of an 
exchange be designed to promote just 
and equitable principles of trade and to 
protect investors and the public. Section 
llA(a)(l)(C)(iii) states, among other 
things, that it is in the public interest 
and appropriate for the protection of 
investors to assure the availability to 
brokers, dealers, and investors of 
information with respect to quotations 
for and transactions in securities.

The Commission believes that the 
proposed rule change is consistent with 
sections 6(b) and llA(a)(l)(C)(iii) 
because joint CSE/CBOT members now 
will be able to access both CBOT futures 
information and CSE NSTS screens on 
one terminal, thereby using what should 
be a more efficient means to access 
market information. The Commission 
notes that since the only firms who will 
have access to the terminals will be joint 
CSE/CBOT members, both CBOT data 
and NSTS screens currently are 
available individually to those firms. 
Thus, the proposal should merely serve 
to reduce the number of terminals 
required to retrieve market information 
and execution screens, thereby 
enhancing the availability of 
information with respect to quotations 
for and transactions in securities to 
those joint members.

The Commission emphasizes that, 
while the proposal should serve to 
provide beneficial efficiencies to joint 
CSE/CBOT members, the CSE must 
ensure adequate market surveillance of 
the transactions that are effected on the 
BOTWS NSTS screens. The Commission 
notes that joint securities and 
commodities exchange membership, 
coupled with readily available market 
information and transaction execution 
screens may give rise to particular types 
of trading patterns that may require 
specially formulated market 
surveillance methods. The Commission 
expects the CSE to act accordingly with 
respect to its market surveillance.

With respect to Amendment No. 1 to 
the proposal, the Commission believes 
that the CSE and CBOT’s agreement to 
limit NSTS BOTWS access to off-floor 
terminals should serve generally to 
avoid on-floor side-by-side trading

« 15 U.S.C. 78f(b) and 78k-l(a)(l)(C)(iiif(1988).

issues that otherwise would be raised. 
The Commission notes, however, that 
the CSE has only agreed to a temporary 
prohibition of on-floor BOTWS access to 
NSTS data. The Commission is 
requiring that, prior to making any 
NSTS data available to on-floor CBOT 
terminals, the CSE must file a new 
proposed rule change with the 
Commissioh so that side-by-side trading 
issues and other issues that may arise 
can be addressed.

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register. The 
Commission finds that granting 
accelerated approval to the amendment 
is consistent with the Act, as the 
amendment removes concerns related to 
side-by-side trading, and accelerated 
approval is appropriate in order to allow 
the CSE and CBOT to begin making the 
NSTS screens available as soon as 
possible. Further, as originally filed and 
published in the Federal Register for 
the full statutory period, thé proposal 
provided that BOTWS terminals located 
both on the CBOT floor and at off-floor 
locations would have received NSTS 
screen, capabilities. Amendment No. 1 
provides that only off-floor terminals 
will receive NSTS screens. The 
Commission did not receive comments 
on the proposal with respect to either 
on-floor or off-floor BOTWS terminals.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the CSE. All submissions 
should refer to File No. SR-CSE-93-02 
and should be submitted March 4,1994.
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V. Conclusion
For the foregoing reasons, the 

Commission finds that the proposed 
rule change inconsistent with the Act 
and the rules and regulations 
thereunder.

It is Therefore Ordered, pursuant to 
section 19(b)(2) of the A ct/ that the 
proposed rule change (SR-CSE—93—02) 
is approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.®
Margaret H. M cFarland,
Deputy Secretary.
[FR Doc. 94-3194 Filed 2-10-94; 8:45 am)
BILLING CODE 8010-01-M

[Release No. 34-33582; File No. SR-O D D - 
94 -1],

Self-Regulatory Organizations;
Options Clearing Corporation; Order 
Approving Proposed Amendment to 
the Options Disclosure Document
February 4,1994.

On February 2,1994, the Options 
Clearing Corporation (“OCC”), in 
conjunction with the American Stock 
Exchange, Inc., the Chicago Board 
Options Exchange, Inc., the New York 
Stock Exchange, Inc., the Pacific Stock 
Exchange, Inc., the Philadelphia Stock 
Exchange, Inc. (“PHLX”), and the 
National Association of Securities 
Dealers, Inc. submitted amended copies 
of an options disclosure document 
(“ODD") to the Securities and Exchange 
Commission (“SEC” or “Commission”) 
pursuant to Rule 9b—11 of the Securities 
Exchange Act of 1934 (“Act”).

Rule 9b-l requires that the ODD 
contain information concerning, among 
other matters, the mechanics of buying, 
writing, and exercising standardized 
options, and the risks of trading the 
options. In addition. Rule 9b-l 
prohibits a broker or dealer from 
accepting a customer’s options order, or 
approving a customer’s account for 
trading, unless the broker furnishes the 
customer with an ODD.

The amended disclosure document 
reflects recent changes in the options 
markets. Among other things, the 
amended ODD provides for disclosure 
to accommodate the PHLX’s proposal to 
trade cash/spot foreign currency 
options, which has been submitted 
separately to the Commission for its 
review pursuant to Section 19(b) of the

715 U.S.C. 78s{b)(2) (1988).
»17 CFR 200.30-3(a)(12) (1991). 
117 CFR 240.9b-l (1993).

A ct/ The Commission has reviewed the 
discussion of cash/spot foreign currency 
options and finds that it complies with 
Rule 9b-l. In conjunction with the 
ODD’s general discussion of foreign 
currency options, the Commission 
believes that the additional information 
regarding cash/spot foreign currency 
options is sufficient to describe the 
special characteristics and risks of those 
products. ̂

In addition, the amended disclosure 
document incorporates discussions of 
capped-style index options, Flexible 
Exchange Options (“FLEX Options”), 
and cross-rate foreign currency options, 
which have been described in 
supplements to the ODD that were 
approved previously by the 
Commission.-»

The revised ODD, which emphasizes 
that the document should be read in its 
entirety, contains chapters describing 
various options products and a separate 
chapter discussing the risks of options 
holders and writers, as well as the 
special risks associated with index 
options, debt options, foreign currency 
options, and FLEX options. The 
chapters discussing individual products 
refer readers to other sections of the 
ODD for discussions of the risks 
associated with those products.

The amended disclosure document 
also discusses generally the risks 
associated with new options products. 
Specifically, the revised ODD notes that 
new types of options and new strategies 
are being developed and that some of 
the risks associated with new products 
and strategies will not become apparent 
until there has been significant 
experience in trading and using them.

Rule 9b-l provides that an options 
market must file five copies of an 
amended options disclosure document 
with the Commission at least 30 days 
prior to the date definitive copies are 
furnished to customers unless the 
Commission determines otherwise, 
having due regard to the adequacy of the 
information disclosed and the 
protection of investors. This provision is 
intended to permit the Commission

2 See Securities Exchange Act Release No. 32685 
(July 28,1993), 58 FR 41529 (File No. SR-PHLX- 
93-10).

3 Pursuant to Rule 9 b -l, the amended ODD must 
be provided to investors in cash/spot foreign 
currency options before their accounts are approved 
for transactions in cash/spot foreign currency 
options or their orders for cash/spot foreign 
currency options are accepted.

* See Securities Exchange Act Release Nos. 31919 
(February 24,1993), 58 FR 12286 (order approving 
File No. ODD-93—1) (FLEX Options); 29850 
(October 23,1993), 56 FR 55704 (order approving 
File No. ODD-91-3) (capped-style options); and 
29780 (October 2,1991), 56 FR 51247 (order 
approving File No. ODD-91-2) (cross-rate foreign 
currency options).

either to accelerate or extend the time 
period definitive copies of a disclosure 
document may be distributed to the 
public.

The Commission has reviewed the 
amended disclosure document and 
finds that it is consistent with the 
protection of investors and in the public 
interest to allow the distribution of the 
disclosure document as of February 28,
1994.

It Is Therefore Ordered, Pursuant to 
Rule 9b-l under the Act s that the 
proposed rule change (SR-r-ODD-94-1) 
is approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.®
M argaret H. M cFarland,
Deputy Secretary.
[FR Doc. 94-3250 Filed 2-10-94; 8:45 am]
BILLING COOE 8010-01-M

[Rel. No. IC-20056; 812-8642]

MetLife Portfolios, Inc., et al.; 
Application
February 4,1994.
AGENCY: Securities and Exchange 
Commission (“SEC”).
ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “Act”).
APPLICANTS: MetLife Portfolios, Inc. 
(“MetLife Portfolios”); MetLife—State 
Street Equity Trust, MetLife—State 
Street Financial Trust, MetLife—State 
Street Income Trust, MetLife—State 
Street Money Market Trust, MetLife— 
State Street Tax-Exempt Trust, State 
Street Capital Trust, State Street 
Exchange Trust, State Street Fund for 
Foundations and Endowments, State 
Street Growth Trust, State Street Master 
Investment Trust, and State Street 
Research Securities Trust (the “Trusts”); 
GFM International Investors Limited, 
State Street Research Investment 
Services, Inc., and State Street Research 
& Management Company.
RELEVANT ACT SECTIONS: Conditional 
order requested under section 6(c) for an 
exemption from sections 2(a)(32), 
2(a)(35), 18(f), 18(g), 18(i), 22(c), and 
22(d) of the Act and rule 22c-l 
thereunder.
SUMMARY OF APPLICATION: Applicants 
seek a conditional order under section 
6(c) to amend a prior order (the "Prior 
Order”) 1 that permits the Trusts to issue

* 15 U.S.C. 78s(b){2) (1982).
«17 CFR 200.30-3(a)(39) (1993J. 
i MetLife—State Street Equity Trust, e i al.. 

Investment Company Act Release Nos. 19227 (Jan. 
22,1993) (notice) and 19268 (Feb. 17,1993) (order).
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multiple classes of shares representing 
interests in the same portfolio of 
securities, assess a contingent deferred 
sales charge (“CDSC”) on certain 
redemptions of shares, and waive the 
CDSC in certain cases.
FIUNQ DATE: The application was filed 
on October 18,1993 and amended on 
January 14,1994. Counsel, on behalf of 
the applicants, has agreed to file a 
further amendment during the notice 
period to make certain technical 
changes. This notice reflects the changes 
to be made to the application by such 
further amendment.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. op 
February 28,1994, and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549. 
MetLife Portfolios, Inc. and GFM 
International Investors Limited, One 
Madison Avenue, New York, New York 
10010. All other applicants, One 
Financial Center, Boston, Massachusetts 
02111-2609.
FOR FURTHER INFORMATION CONTACT: 
James E. Anderson, Staff Attorney, at 
(202) 272-7207, or C. David Messman, 
Branch Chief, at (202) 272-3018 (Office 
of Investment Company Regulation, 
Division of Investment Management). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
public Reference Branch.
Applicant’s Representations

1. The Trusts and Metlife Portfolios, 
Inc. are open-end management 
investment companies registered under 
the Act. Each of the Trusts is organized 
as a Massachusetts business trust. 
Metlife Portfolios, Inc. is organized as a 
Maryland corporation. The Trusts and 
Metlife Portfolios are each series 
companies, with each series being 
referred to herein as a Series. State 
Street Research Investment Services acts 
as the distributor with respect to all of 
the applicant investment companies

other than State Street Fund for 
Foundations and Endowments. State 
Street Research Investment Services also 
acts as investment adviser to the two 
Series offered by Metlife Portfolios.
GFM International Investors Limited 
acts as sub-adviser to the Series of 
Metlife Portfolios. State Street Research 
and Management acts as investment 
adviser to the other Series.

2. The Prior Order authorized the 
Trusts and other investment companies 
that become a part of the same “group 
of investment companies,” as defined in 
rule lla-3 under the Act, any future 
portfolio series of the Trusts, and certain 
future investment companies to issue 
multiple classes of shares representing 
interests in the same portfolio of 
securities, to assess CDSC on certain 
redemptions of shares, and to waive the 
CDSC in certain cases. Applicants seek 
to amend the Prior Order to: (a) Add 
Metlife Portfolios and GFM 
International Investors Limited as 
applicants; (b) provide for separate 
prospectuses and sales literature 
relating to certain classes of the Series 
offered solely to institutional investors;
(c) permit the wai ver of any CDSC on 
redemptions of shares by Metropolitan 
Life Insurance Company, State Street 
Research & Management Company, and 
State Street Research Investment 
Services, Inc.; and (d) permit certain#1 
exchanges not provided for by the Prior 
Order.

3. Metlife Portfolios presently may not 
rely on the Prior Order. Metlife 
Portfolios was in existence at the time 
the application for the Prior Order was 
filed and thus does not fall within the 
category of “future funds” permitted to 
rely on the Prior Order. Metlife 
Portfolios also is not part of the same 
“group of investment companies” as the 
Trusts.

4. Applicants propose to offer Class C 
shares (as defined in the notice of the 
application for the Prior Order) of the 
Series and any other classes of shares 
that may be created in the future and 
offered to institutional investors 
(collectively, “Institutional Shares”) 
pursuant to separate prospectuses 
providing only limited disclosure about 
each other class of shares of the Series. 
Institutional Shares will be offered only 
to the following six categories of 
investors; (a) Unaffiliated benefit plans 
such as qualified retirement plans, other 
than individual retirement accounts and 
Self-employed retirement plans, with 
total assets in excess of $10 million o r . 
such other amounts as the Series may 
establish and with such other 
characteristics as the Series may 
establish; (b) tax-exempt retirement 
plans of State Street Research &

Management Company and its affiliates, 
including the retirement plans of State 
Street Research & Management 
Company’s affiliated brokers; (c) unit 
investment trusts (“UITs”) sponsored by 
State Street Research & Management 
Company or its affiliates; (d) banks and 
insurance companies purchasing for 
their own accounts; (e) investment 
companies not affiliated with State 
Street Research & Management 
Company; and (f) endowment funds of 
non-profit organizations with total 
assets in excess of $10 million or such 
other amounts as the Series may 
establish.

5. The unaffiliated benefit plans in 
category (a) will have a separate trustee 
for the plan who is vested with 
investment discretion as to plan assets. 
The plan beneficiaries will have limited 
ability to access their plan investments 
without incurring adverse tax 
consequences. The assets of the tax- 
exempt retirement plans in category (b) 
will be held in trust by a trustee, and the 
employees who participate in such 
plans will have limited pre-retirement 
access to their plan investments. The 
UITs in category (c) will, under current 
regulations, require a separate order of 
exemption pursuant to section 6(c) in 
order to invest in shares of the Series.
In addition, the UITs will invest in fixed 
pools of securities, which will include 
Institutional Shares of the Series but 
will also include other securities. The 
investors in categories (d), (e), and (f) 
will not be affiliated persons or 
affiliated persons of affiliated persons of 
State Street Research & Management 
Company and State Street Research 
Investment Services, Inc.

6. The definitions of institutional and 
non-institutional investors will be 
applied to assure that the two groups 
will not overlap. Applicants may choose 
not to make a particular class of 
Institutional Shares available to one or 
more categories of institutional 
investors. If no class of Institutional 
Shares is made available to a particular 
category of institutional investor, 
institutional investors in this category 
will be permitted to purchase non- 
institutional shares. No institutional 
investor that is eligible to invest in any 
class of Institutional Shares, however, 
will be permitted by applicants to invest 
in any class of non-institutional shares.

7. In addition to the waiver categories 
provided for'in the Prior Order, 
applicants also propose to waive the 
□DSC permitted under the Prior Order 
in connection will all redemptions of 
shares subject to a CDSC by 
Metropolitan Life Insurance Company, 
State Street Research & Management 
Company, and State Street Research



Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Notices 6663

Investment Services, Inc. These entities 
invest in all or some of the classes 
essentially to provide start-up capital. 
With respect tp purchases by these 
entities, no significant marketing or 
selling expenses are incurred, and the 
other shareholders of the Series would 
not be adversely affected by the 
proposed CDSC waiver.

8. The application for the Prior Order 
provides that each share of a particular 
class will be exchanged only for shares 
of the same available class of another 
Series. Applicants propose to permit 
each clas§ of shares generally to be 
exchanged for shares of a class with 
similar characteristics in another Series. 
Applicants also propose to permit 
shares of any class of a Series to be 
exchanged for shares of certain money 
market funds. All such exchanges will 
comply with rule lla -3 , including the 
requirement that shares can be 
exchanged only between Series that are 
within the same “group of investment 
companies” as defined in rule lla-3 .
Applicants’ Legal Analysis

1. Applicants seek an exemption from 
sections 18(g), 18(f)(1), and 18(i) of the 
Act to the extent the multiple class 
arrangement may result in a senior 
security, as defined by section 18(g), the 
issuance and sale of which would be 
prohibited by section 18(f)(1), and to the 
extent the allocation of voting rights 
under the multiple class arrangement 
may violate the provisions of section 
18(i). Applicants assert that the multiple 
class arrangement does not raise any of 
the legislative concerns that section 18 
of the Act was designed to ameliorate. 
The proposal does not involve 
borrowings and does not affect the 
Funds’ existing assets or reserves. Each 
class of shares will be redeemable at all 
time. No class of shares will have 
distribution or liquidation preferences 
to particular assets and no class will be 
protected by any reserve or other 
account. In addition, the proposed 
arrangement will not increase the 
speculative character of the shares of the 
Funds since all such shares will 
participate pro rata in all of a Fund’s 
income and expenses with the 
exception of the differing Class 
Expenses.

2. Applicants state that owners of, 
each class of shares may be relieved of 
a portion of the fixed costs normally 
associated with investing in mutual 
funds because such costs would, 
potentially, be spread over a greater 
number of shares than they would be 
otherwise.

3. Applicants assert that the proposed 
allocation of expenses and voting rights 
relating to the rule 12b-l plans is

equitable and would not discriminate 
against any group of shareholders. With 
respect to any class in a Fund, the rights 
and privileges of the shares in such 
class would be identical.
Applicants’ Conditions

Applicants agree that any order 
granting the requested relief will be 
subject to the following conditions:

1. Each class of shares will represent 
interests in the same portfolio of 
investments of a Series and will be 
identical in all respects, except as set 
forth below. The only differences among 
classes of shares of the same Series will 
relate solely to: (a) The impact of the 
disproportionate payments made under 
the 12b-l plan, any incremental 
expenses which the board of directors of 
Metlife Portfolios or the board of 
trustees of each Trust, including a 
majority of the independent directors or 
trustees, determines should be allocated 
or charged on a class basis, which 
expenses are limited to transfer agency 
fees, printing and postagd expenses 
relating to preparing and distributing 
materials to shareholders and investors 
(such as shareholder reports, 
prospectuses and proxies), blue sky and 
SEC registration expenses, 
administrative and support personnel 
salaries and expenses, litigation or other 
legal expenses relating to solely the 
class, and directors’ or trustees’ fees 
incurred as a result of issues relating 
solely to one class (together with fees 
payable pursuant to 12b-l plans, “Class 
Expenses”), and any other incremental 
expenses subsequently identified that 
should be properly allocated or charged 
to one class which shall be approved by 
the SEC pursuant to an amended order;
(b) the fact that the classes will vote 
separately with respect to a Series’ rule 
12b-l distribution plan and shareholder 
services plan, except as provided in 
condition 16 below; (c) the different 
exchange privileges of the classes of 
shares; (d) the fact that only certain 
classes will have a conversion feature; 
and (e) the designation of each class of 
shares of a Series.

2. The directors of Metlife Portfolios 
and the trustees of each Trust, including 
a majority of the independent directors 
or trustees, have approved the offering 
of different classes of shares (the “Multi- 
Class System”). The minutes of the 
meetings of the directors of Metlife 
Portfolios and the trustees of each Trust 
regarding the deliberations of the 
directors and trustees with respect to 
the approvals necessary to implement 
the Multi-Class System will reflect in 
detail the reasons for the directors’ or 
trustees’ determination that the 
proposed Multi-Class System is in the

best interests of Metlife Portfolios and 
each Trust and their shareholders.

3. The initial determination of the , 
Class Expenses that will be allocated or 
charged to a particular class and any 
subsequent changes thereto will be 
reviewed and approved by a vote of the 
board of directors of Metlife Portfolios 
and board of trustees of each Trust 
including a majority of the directors or 
trustees who are not interested persons 
of the Trust or Metlife Portfolios. Any 
person authorized to direct the 
allocation and disposition of monies 
paid or payable by a Series to meet Class 
Expenses shall provide to the board of 
directors or the board of trustees, and 
the directors or trustees shall review, at 
least quarterly, a written report of the 
amounts of such expenses and the 
purposes for which such expenditures 
were made.

4. On an ongoing basis, the directors 
of Metlife Portfolios and the trustees of 
each Trust, pursuant to their fiduciary 
responsibilities under the Act and 
otherwise, will monitor each Series for 
the existence of any material conflicts 
among the interests of the various 
classes of shares. The directors or 
trustees, including a majority of the 
independent directors or trustees, will 
take such action as is reasonably 
necessary to eliminate any such 
conflicts that may develop. The 
investment adviser and the distributor 
of each series will be responsible for 
reporting any potential or existing 
conflicts to the directors or trustees. If 
a conflict arises, the investment adviser 
and the distributor at their own cost will 
take such steps as are necessary to 
remedy such conflict up to and 
including establishing a new registered 
management investment company.

5. Tne directors or trustees will 
receive quarterly and annual statements 
concerning the amounts expended 
under the 12b-l plans and related 
agreements complying with paragraph
(b)(3)(ii) of rule 12b-l, as it may be 
amended from time to time. In the 
statements, only expenditures properly 
attributable to the sale or servicing of a 
particular class of shares will be used to 
justify any distribution or servicing fee . 
charged to that class. Expenditures not 
related to the sale or servicing of a 
particular class of shares will not be 
presented to the directors or trustees to

, justify any fee attributable to that class. 
The statement, including the allocations 
upon which they are based, will be 
subject to the review and approval of 
the independent directors or trustees in 
the exercise of their fiduciary duties.

6. Dividends paid by each Series with 
respect to a class of shares of a Series 
will be calculated in the same manner,
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at the same time, on the same day, and 
will in the same amount as dividends 
paid by the Senes with respect to each 
other class of shares in the same Series, 
except that each particular class will 
bear exclusively its own Class Expenses.

7, The methodology and procedures 
for calculating the net asset value and 
dividends and distributions of the 
various classes and the proper 
allocation of expenses among the classes 
has been reviewed by an expert (the 
“Expert”) who has rendered a repent to 
the applicants, which has been provided 
to the staff of the SEC, that such 
methodology mid procedures are 
adequate to ensure that such 
calculations and allocations will be 
made in an appropriate manner. On an 
ongoing basis, the Expert, or an 
appropriate substitute Expert, will 
monitor the manner in which the 
calculations and allocations are being 
made and, based upon such review, will 
render, at least annually, a report to the 
Series that the calculations and 
allocations are being made properly.
The reports of the Expert shall be filed 
as part of the periodic reports filed with 
the SEC pursuant to sections 30(a) and 
30(b)(1) of the Act and the work papers 
of the Expert with respect to such 
reports, following request by Metlife 
Portfolios or any Trust, which Metlife 
Portfolios or the Trust agrees to provide, 
will be available for inspection %  the 
SEC staff upon written request by a 
senior member of the Division of 
Investment Management limited to tire 
Director, an Associate Director, the 
Chief Accountant, the Chief Financial 
Analyst, an Assistant Director, and any 
Regional Administrator or Associate or 
Assistant Administrators. The initial 
report of the Expert is a “Special 
Purpose” report on the “Design of a 
System” as defined end described in 
Statement of Auditing Standards No. 44 
of the American Institute of Certified 
Public Accountants (“AICPA”), and the 
ongoing reports will be '“reports on 
policies and procedures placed in 
operation and tests of operating 
effectiveness” as defined and described 
in 5AS No. 70 of the AICPA, as it may 
be amended from time to time, or in 
similar auditing standards as may be 
adopted by the AICPA from time to 
time.

8. Applicants have adequate facilities 
in place to ensure implementation of the 
methodology and procedures for 
calculating the net asset value and 
dividend and distributions of the 
various classes of shares and the proper 
allocation of expenses among the classes 
of shares and this representation has 
been concurred with by the Expert in 
the initial report referred to in condition

7 above and will be concurred with by 
the Expert or an appropriate substitute 
Expert on an on-going basis at least 
annually in the on-going reports referred 
to in that condition. Applicants will 
take immediate corrective action if the 
Expert, or appropriate substitute Expert, 
does not so concuT in the on-going 
reports.

9. Each prospectus pursuant to which 
one or more classes of a Series are 
offered will include a statement to the 
effect that a salesperson or any other 
person entitled to receive compensation 
far selling or servicing the shares may 
receive different compensation with 
respect to one particular class of shares 
over another class in the same Series.

10. The conditions pursuant to which 
die exemptive order is granted and the 
duties and responsibilities of die 
directors of Medife Portfolios and 
trustees of each Trust with respect to the 
Multi-Class System will be set forth in 
guidelines to be furnished to the 
directors and trustees.

i t  The Series will disclose the 
respective expenses, performance data, 
distribution arrangements, services, 
fees, sales loads, deferred sales loads, 
and exchange privileges applicable to 
each class of shares other than 
Institutional Shares in every prospectus, 
regardless of whether ail classes are 
offered through each prospectus. 
Institutional Shares may be offered 
pursuant to a separate prospectus. The 
prospectus for Institutional Shares will 
disclose die existence of a Series’ other 
classes, and the prospectus for the 
Series’ other classes will disclose die 
existence of Institutional Shares and 
will identify the person eligible to 
purchase Institutional Shares. The 
Series will disclose die respective 
expenses and performance data 
applicable to all classes of shares in 
every shareholder report. The 
shareholder reports will contain, in the 
statement of assets and liabilities and 
statement of operations, information 
related to die Series as a whole 
generally and not on a per class basis. 
Each Series’ per share data, however, 
will be prepared on a per class basis 
with respect to all classes of shares of 
such Series. To the extent any 
advertisement or sales literature 
describes die expenses or performance 
data applicable to any class of shares, it 
will also disclose the respective 
expenses and/or performance data 
applicable to all classes of shares except 
Institutional Shares. Advertising 
materials reflecting the expenses or 
performance data for Institutional 
Shares may be available only to those 
persons eligible to purchase 
Institutional Shares. The information

provided by applicants for publication 
in any newspaper or similar listing of 
the Series* net asset value and public 
offering price will present each class of 
shares, except institutional Shares, 
separately.

12. In administering the CDSC, 
applicants will comply with proposed 
rule 6c-10 under die Act, as such rule 
is currently proposed and as it may be 
re-proposed, adopted, or amended.

13. Applicants acknowledge that the 
grant of the requested exemptive order 
does not imply SEC approval, 
authorization of or acquiescence in any 
particular level of payments that 
applicants may make pursuant to their 
12b-l plan in reliance on this 
exemptive order.

14. The distributor will adopt 
compliance standards as to when each 
class of shares may appropriately be 
sold to particular investors. Applicants 
will require all persons sailing shares of 
a Series to agree to conform to such 
standards. Such compliance standards 
will require that all investors eligible to 
purchase Institutional Shares be sold 
only Institutional Shares, and vice- 
versa.

15. Any class of shares (“Purchase 
Class”) with a conversion feature will 
convert into another class of shares 
(“Target Class”) on the basis of the 
relative net asset values of the two 
classes, without the imposition of any 
sales load, foe, or other charge. After 
conversion, the converted shares will be 
subject to an asset-based sales charge 
and/or service foe (as those terms are 
defined in Article IV, Section 26 of the 
NASD’s Rules of Fair Practice), if any, 
that in the aggregate are lower titan the 
asset-based sales charge and service fee 
to which they were subject prior to the 
conversion.

16. If a Series implements any 
amendment to its rule 12b-l plan (or, if 
presented to shareholders, adopts or 
implements any amendment of a non
rule 12b—1 shareholder services plan) 
that would increase materially the 
amount that may be borne by the Target 
Class shares under the plan, existing 
Purchase Class shares will stop 
converting into Target Class shares 
unless the Purchase Class shareholders, 
voting separately as a class, approve the 
proposal. The directors or trustees shall 
take such action as is necessary to 
ensure that existing Purchase Class 
shares are exchanged or converted into 
a new class of shares (“New Target 
Class”), identical in all material respects 
to Target Class as it existed prior to 
implementation of the proposal, no later 
than such shares previously were 
scheduled to convert into Target Class 
shares. If deemed advisable by the
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directors or trustees to implement the 
foregoing, such action may include the 
exchange of all existing Purchase Class 
shares for a new class (“New Purchase 
Class”), identical to existing Purchase 
Class shares in all material respects 
except that New Purchase Class shares 
will convert into New Target Class. New 
Target Class or New Purchase Class may 
be formed without further exemptive 
relief. Exchanges or conversions 
described in this condition shall be 
effected in any manner that the directors 
or trustees reasonably believe will not 
be subject to federal taxation. In 
accordance with condition 4, any 
additional cost associated with the 
creation, exchange, or conversion of 
new Target Class or New Purchase Class 
shall be borne solely by the adviser and 
the distributor. Purchase Class shares 
sold after the implementation of the 
proposal may convert into Target Class 
shares subject to the higher maximum 
payment, provided that the material 
features of the Target Class plan and the 
relationship of such plan to the 
Purchase Class shares are disclosed in 
an effective registration statement.

For the SEC, by the Division of Investment 
Management, under delegated authority 
Margaret H. McFarland,
Deputy Secretary
(FR Doc. 94-3192 Filed 2-10-94, 8:45 ami 
BILLING CODE 8010-01-M

[Release No. 35-25986]

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”)
February 4,1994.

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the application(s) 
and/or declaration(s) for complete 
statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendments thereto is/are available 
for public inspection through the 
Commission’s Office of Public 
Reference.

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
February 28,1994, to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a 
copy on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the

request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as amended, 
may be granted and/or permitted to 
become effective.
Entergy Corporation (70-8055)

Entergy Corporation (“Entergy”), 225 
Baronne Street, New Orleans, Louisiana 
70112, a registered holding company, 
and its wholly owned public-utility 
subsidiary companies Gulf States 
Utilities Company (“Gulf States”), 350 
Pine Street, Beaumont, Texas 77701, 
Arkansas Power & Light Company, 425 
West Capitol, 40th Floor, Little Rock, 
Arkansas 72201, Louisiana Power & 
Light Company and New Orleans Public 
Service Inc., both located at 317 
Baronne Street, New Orleans, Louisiana 
70112, Mississippi Power & Light 
Company, 308 East Pearl Street, Jackson, 
Mississippi 39201, System Energy 
Resources, Inc., Entergy Operations,
Inc., both located at 1349 Echelon 
Parkway, Jackson, Mississippi 39213, 
System Fuels, Inc., and Entergy 
Services, Inc., both located at 639 
Loyola Avenue, New Orleans, Louisiana 
70113 (collectively, “Participating 
Companies”), have filed a post-effective 
amendment to their application- 
declaration under sections 6(a), 7, 9(a), 
10 and 12(b) of the Act and Rules 40,
43 and 50(a)(5) thereunder.

By order dated November 18,1992. 
(HCAR No. 25680) (“Order”), the 
Participating Companies were 
authorized, among other things, to: (1) 
Engage in external borrowing 
arrangements and issue and sell 
unsecured promissory notes to banks 
(“Notes”) and commercial paper to 
commercial paper dealers (“Commercial 
Paper”); and/or (2) finance their interim 
capital needs through the Entergy 
system money pool (“Money Pool”), 
through November 30,1994.

On December 31,1993 Entergy and 
Gulf States, pursuant to the 
Commission’s memorandum opinion 
and order dated December 17,1993 
(HCAR No. 25952), consummated 
various transactions whereupon Gulf 
States became a wholly owned 
operating subsidiary company of 
Entergy.

Gulf States now proposes, through 
November 30,1994, to borrow and lend 
money to the Money Pool, and to issue 
Notes and Commercial Paper to 
commercial paper dealers up to an 
aggregate principal amount of $455 
million (“Short-Term Borrowings”).

Gulf States proposes to join as a 
participant in the Money Pool, which 
will continue to be administered and 
subject to the terms and conditions of 
the Order.

Gulf States requests that the 
Commission reserve jurisdiction over its 
Short-Term Borrowings up to $320 
million, pending completion of the 
record. Therefore, total borrowings by 
Gulf States will not exceed $125 million 
through the Money Pool, the issuance 
and/or sale of the Notes and 
Commercial Paper.

The Notes will mature in less than 
one year from the date of issuance, and, 
assuming a 6% per annum prime 
commercial bank rate, the effective 
interest rate cost would be 
approximately 6.7%. The Commercial 
Paper will be in the form of unsecured 
promissory notes having varying 
maturities not in excess of 270 days. No 
commission or fee will be payable by 
Gulf States in connection with the 
issuance and sale of the Commercial 
Paper. Gulf States has requested an 
exception from the competitive bidding 
requirements of Rule 50 pursuant to 
subsection (a)(5) with regard to the issue 
and sale of the commercial paper.

The proceeds from the proposed 
borrowings will be used by Gulf States 
to provide interim financing for 
construction expenditures, which in 
1994 is estimated to be $129.9 million. 
In addition, Gulf States will require $6.5 
million to meet long-term debt 
maturities, to satisfy sinking fund 
requirements as well as for the possible 
refunding, redemption, purchase or 
other acquisition of all or a portion of 
certain series of high-cost debt and 
preferred stock.
Yankee Atomic Electric Company (70- 
8083)

Yankee Atomic Electric Company 
(“Yankee Atomic”), 580 Main Street, 
Bolton, MA 01740, an indirect 
subsidiary company of New England 
Electric System and Northeast Utilities, 
both registered holding companies, has 
filed a post-effective amendment to its 
declaration under sections 6(a) and 7 of 
the Act.

By order dated December 16,1992 
(HCAR No. 25709), the Commission 
authorized Yankee Atomic to issue and 
sell, from time to time through 
December 31,1994, short-term notes 
(“Notes”) to banks up to an aggregate 
principal amount of $3 million at any 
one time. Yankee Atomic states that the 
nature of its business has changed to 
that of a service type company because 
the board of directors decided to cease 
permanently the production of power
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from its only generating plants Yankee 
Atomic now requests an increase of the 
borrowing authority to 510 million at 
any one time and an extension of such 
authority through December 31,1995.

The Notes will be payable in less than 
one year from the date of issuance. The 
interest rate will not exceed the prime 
lending rate of the banks plus 4%. 
Yankee Atomic will pay fees of up to 
Vz% on the total amount of the line to 
the banks in lieu of compensating 
balance arrangements. Certain of such 
borrowings may be without prepayment 
privileges. Based on fees of Vfe% on the 
total amount of the line, the effective 
interest cost would be approximately 
10.5% per annum, assuming a prime 
rate of 6%. The proposed borrowings 
will be repaid from time to time 
depending on the cash requirements of 
Yankee Atomic.
Central and South West Corporation, et 
al. (70-8157)

Central and South West Corporation 
(“CSW”), a registered holding company, 
its service company subsidiary. Central 
and South West Services, Inc.
(“CSWS”), both located at 1616 Woodall 
Rodgers Freeway, Dallas, Texas 75202, 
and CSW's public-utility subsidiary 
companies, Central Power and Light 
Company (“CPL”), 539 North 
Carancahua Street, Corpus Christi,
Texas 78401—2602, Public Service 
Company of Oklahoma, 212 East Sixth 
Street, Tulsa, Oklahoma, 74119-1212, 
Southwestern Electric Power Company, 
428 Travis Street, Shreveport, Louisiana 
71156-0001 and West Texas Utilities 
Company, 301 Cypress Street, Abilene, 
Texas 79601—5820, and a non-utility 
subsidiary company, Transok, Inc. 
(“Transok”). 2 West Sixth Street, Tulsa, 
Oklahoma 74119 (collectively, 
“Subsidiaries”! have filed a post
effective amendment to their 
application-declaration under sections 
6(a), 7, 9(a), 10 .12(b) and 12(f) of the 
Act and Rules 43. 45 and 50(a)(5) 
thereunder.

By prior order, dated March 31,1993 
(HCAR No. 25777) (“Order”), CSW and 
its Subsidiaries were authorized to 
continue, through March 31,1995, their 
short-term borrowing program, which 
includes: (1) The sale of commercial 
paper by CSW to commercial paper 
dealers and financial institutions and 
the sale of short-term notes to banks and 
their trust departments by CSW and the 
Subsidiaries; and (2) the CSW System 
Money Pool (“Money Pool”), as 
previously authorized by orders dated

i Yankee Atomic currently bas authority to eat«' 
into a service type business by Commission order 
dated August 20,1968 (HCAR No. 16141).

April 5,1989, October 10,1989, May 15, 
1990 and March 29,1991 (HCAR Nos. 
24855, 24966, 25090 and 25288, 
respectively). The aggregate principal 
amount of outstanding borrowings for 
CSW and its Subsidiaries together may 
not exceed 5800 million (“Agrégate 
Limitation”).

By subsequent order, dated September 
28,1993 (HCAR No. 25897), Transok 
was authorized to increase, from $120 
million to $200 million, its aggregate 
principal amount of short-term 
borrowing outstanding at any one time 
(“Individual Limitation”), on the same 
terms and conditions as provided in the 
Order. In all other respects the authority 
remained as previously ordered.

CSW now proposes to increase the 
Aggregate Limitation, from $800 million 
to $950 million, through March 31,
1995. Further, CSWS and CPL propose 
to increase their respective Individual 
Limitations from $90 million to $150 
million and from $250 million to $300 
million.

CSWS proposes to increase its 
authorization principally to finance 
anticipated expenditures for building 
construction and improvements, 
acquisition of computer hardware and 
reorganization and relocation costs. CPL 
proposes to increase its authorization to 
meet additional cash requirements 
resulting from the outage at the South 
Texas Project nuclear generating station 
and to provide interim financing for 
additional construction, in all other 
respects, the authority will remain as 
previously ordered.
The Southern Company (70-8309)

The Southern Company (“Southern”), 
64 Perimeter Center East, Atlanta, 
Georgia 30346, a registered holding 
company, has filed an application- 
declaration pursuant to sections 6(a), 
6(b), 7, 32 and 33 off the Ait and rules 
5G(aX5) mid 53 thereunder.

Southern proposes to issue and sell 
from time to time, prior to April 1,1996, 
short-term and/or term notes to lenders 
and commercial paper to dealers in an 
aggregate principal amount at any one 
time outstanding of up to $500,000,000.

Southern has agreements with several 
banks providing for revolving loans on 
a short-term or term-loan basis and 
credit commitments, each evidenced by 
an agreement (“Agreement'*), in 
aggregate amounts of up to $130,000,000 
outstanding at any one time.

Each short-term borrowing by 
Southern under the Agreements will be 
evidenced by a promissory note to be 
dated the date of die initial borrowing, 
with the date and amount of each short
term borrowing thereafter to be recorded 
on a “grid” attached to the note. Each

borrowing under a short-term note will 
mature not more than 360 days after the 
date of borrowing. Such short-term 
borrowings will be renewable at 
maturity and, under certain of die 
Agreements, may be converted to term 
loans at Southern’s option. Under the 
term-loan option, borrowings would be 
repaid in twelve equal quarterly 
installments, beginning after the 
termination date in effect at die time of 
the borrowing, or at an earlier date at 
Southern’s option.

The committed interest rate options 
available under each Agreement will be
(a) the bank’s floating prime rate (“Base 
Borrowing”), (b) the bank’s certificate of 
deposit rate adjusted for Federal Reserve 
Board reserve requirements imposed 
upon the bank (“CD Borrowing”) plus 
up to % of 1%, and (c) Libor adjusted 
for Federal Reserve Board reserve 
requirements imposed upon the bank 
(“Eurodollar Borrowing”) plus up to % 
of 1%. In addition, under each 
Agreement, subject to die further 
agreement of Southern and each bank, 
Southern may borrow at negotiated rates 
that are lower than the bank's 
committed rates. Under each 
Agreement, Southern is obligated to pay 
a commitment fee based upon die 
unused portion of the bank’s 
commitment in the amount of up to Vs 
of 1% per annum. Compensating 
balances may be used in lieu of fees to 
compensate certain of the banks.

Southern proposes that it may effect 
borrowings under the above-described 
existing facilities or under facilities that 
may hereafter be arranged on terms no 
less favorable to Southern than those 
described below with respect to other 
borrowing arrangements.

Southern also proposes to effect 
borrowings from certain banks or other 
lending institutions. These borrowings 
will be evidenced by notes to be dated 
as of die date of such borrowings and to 
mature in not more than 3 years after 
the date of issue, or by grid notes 
evidencing all outstanding borrowings 
from each lender to be dated as of the 
date of the initial borrowings and to 
mature not more than 3 years after the 
date of issue.

Borrowings from these institutions 
will be at the tender*s prevailing rate 
offered to corporate borrowers of similar 
quality, which will not exceed the 
prime rate or (i) LiboT plus up to of 
1%, (ii) the tender’s certificate of 
deposit rate plus up to 1% or (iii) a rate 
not to exceed the prime rate to be 
established by bids obtained from the 
lenders pror to a proposed borrowing. 
Southern may pay a commitment fee 
based upon tne unused portion of each 
lender’s commitment in the amount of
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up to Vi of \%  per annum.
Compensating balances may be used in 
lieu of fees to  compensate certain of toe 
lenders. Southern proposes that any 
note evidencing such borrowings may 
not be prepayable, or that it may be 
prepaid with -a payment of a premium 
that is not in excess of the stated interest 
rate on the note to be prepaid, which 
premium, in the case of a  note having 
a maturity of more than one year« would 
generally thereafter decline to the date 
of the note's final maturity.

Southern also proposes to issue and 
sell commercial paper to dealers from 
time to time through April 1,1996. The 
commercial paper will be in the form of 
promissory notes with varying - 
maturities not to exceed nine months, 
will be issued in denominations of not 
less than $50,000 and will not by its 
terms be prepayable prior to maturity. 
The commercial paper will be sold by 
Southern directly to or through dealer 
or dealers. The discount rate for the 
interest rate in the case of interest- 
bearing notes), including any 
commissions, will not be in excess of 
the discount Tate per annum far 
equivalent interest rate) prevailing at the 
date of issuance for commercial paper of 
comparable quality of the particular 
maturity -sold by issuers thereof to - 
commercial paper dealers. No 
commission nr fee will be payable m 
connection with the issuance and sale trf 
commercial paper, except for a 
commission not to exceed Vs of 1% per 
annum payable to die dealer in respect 
of commercial paper sold through the 
dealer as principal.

Southern proposes to use the net 
proceeds from the proposed borrowings« 
together with other available funds, to 
make additional equity investments in 
subsidiaries, including capital . 
contributions to its operating 
subsidiaries, .and fra* other corporate 
purposes. Such other purposes include 
investments in one or more direct or 
indirect subsidiaries of Southern that 
are “exempt wholesale generators” or 
“foreign utility companies, ’’ as defined 
in sections 32 and 33 of the Act, 
respectively. Southern states that, at any 
point in time« the .aggregate of 
outstanding borrowings and/or 
commercial paper sales, proceeds of 
sales of new common stock used for the 
purpose of acquiring the securities of or 
other interest in any such entities« and 
guarantees of the securities of such 
entities, would not, in the aggregate, 
exceed $500,t)00,000.
CNG Transmission Carp., et al (70- 
8329)

CNG Transmission Corp. 
(“Transmission”), 445 ‘West Main Street,

Clarksburg, West Virginia 26301,en 
interstate pipeline company and 
subsidiary company of Consolidated 
Natural Ges Co. fCNG’!, a registered 
holding company« tire East Ohio Gas Co. 
(“East Ohio"), 1717 E. 9th Street, 
Cleveland, Ohio 44114, Hope Gas, Inc. 
(“Hope*’). Onion National Center, P.O. 
Box 2868, Clarksburg, West Virginia 
26302, Peoples Natural Gas Company 
(“Peoples*!, -CNG Tower, 625 Liberty 
Avenue, Pittsburgh, Pennsylvania 
15222, and River Gas Company 
(“River*!, 324 4th Street, Marietta, Ohio 
45750, each a local distribution 
oompany and a subsidiary company Df 
CNG, have filed an application- 
dec laraftion under Sections 6(e), 7, 9(a) 
10, and 12(b) and Rule 45 promulgated 
thereunder.

The application-declaration requests 
the Commission to authorize 
Transmission, from time to time through 
June 30,1995, to extend its credit to 
East Ohio, Hope, Peoples, and River up 
to an aggregate amount of $120 million 
and to authorize Transmission, from 
time to rime through June 30,1995, to 
acquire promissory notes from East 
Ohio, Hope, Peoples, and River up to an 
aggregate principal amount of $120 
million.
—In 1992, FERC issued Order No. 636 
to require inter-state gas pipeline 
companies to eliminate their merchant 
role and to require them to ‘‘unbundle” 
their various services. On October 1, 
1993, Transmission restructured its 
services in accordance with Order636. 
In connection therewith, FERC 
authorized Transmission to recover 
through its customers the costs of dm 
transition pursuant to Order 636 
(“Transition Costs").

The Transition Costs consist of the 
unrecovered purchased gas and sales- 
related transportation costs that 
remained on the date CNG implemented 
its Order 636 services. The initial bill 
for the Transition Costs amounts to 
about $177.9 million (“Initial Costs"). 
Transmission expects to bill additional 
Transition Costs in die future in 
consequence of prior period 
adjustments, annual LIFO storage 
account adjustments, additional charges 
or rebinds for pipeline supplies, and 
other activities related to the 
implementation of Order 636.

The FERC authorized Transmission to 
recover the Transition Costs through a 
direct bill mechanism to its customers, 
based on mi allocation to which those 
customers agreed. FERC also approved 
an alternative mechanism for 
Transmission to recover the 
Transmission Costs, under which 
alternative the -customers are allowed to 
amortize their respective shares of the

Transition Costs over a 36-month 
period, with interest payable on die 
unpaid balance. To elect that 
alternative!, the customers are required 
to execute promissory notes.

Transmission wiil Dill its customers, 
which include East Ohio, Hope,
Peoples, and River, their allocated 
shares of the Initial Costs, which are 
$52.9 million, $4.6 million, $20.6 
million, and $.8 million, respectively

Transmission anticipates mat East 
Ohio, Hope, Peoples, and River ail will 
elect the above-described alternative. 
Thus Transmission proposes to extend 
its credit to toe four distribution 
companies and allow them to amortize 
their respective shares over 36-month 
periods. The interest on the unpaid 
balance will be toe effective FERC 
interest rate prescribed in 18 CFR 
154.67(c)(2)(iii)(A), which is now 6% 
per annum. If Transmission deems it 
appropriate, it might require one or all 
of the local distribution companies to 
sign promissory notes.
System Fuels, lac. -et ai. (76-8331)

Entergy Corporation (“Entergy*! , 225 
Baronne Street, New Orleans, Louisiana 
70112, a registered holding company, 
and its indirect fuel supply subsidiary 
company. System Fuels, Inc. (“SFT!, 
839 Loyola Avenue, New Orleans, 
Louisiana 70113, which is Jointly 
owned by Entergy’s public-utility 
subsidiary companies Arkansas Power & 
Light Company, Louisiana Power & 
Light Company, Mississippi Power & 
Light Company and New Orleans Public 
Sendee fnc. (together, "“Parents”) have 
filed an application-declaration under 
Sections 8(a), 7 ,9(e), 10 and 12(b) of toe 
Act and Rule 45 thereunder.

SFI is currently authorized by the 
Commission to effect external 
borrowings under: (1) A $20 million 
Revolving Credit Agreement with Bank 
of America National Trust and Savings 
Association f“B of A”), as last 
authorized by Commission order dated 
October 15,1993 (HCAR No. 25909); 
and (2) a $45 million Credit Agreement 
with toe Yasuda Trust & Banking Co., 
Ltd. (“Yasuda”), as agent for toe 
lenders, as last authorized by 
Commission order dated February 5, 
1992 (HCAR No. 25467). In addition.
SFI is authorized to effect unsecured 
short-term borrowings through toe 
Entergy System Money Pool (‘Money 
Pool**) under Commission order -dated 
November lfl, 1992 (HCAR No. 25680).

SFI proposes to borrow and reborrow 
from Entergy pursuant to a loan 
agreement {“Loan Agreement”) from 
time-to-time, through December 31, 
1996, up to an aggregate principal 
amount of $30 million at any one time
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outstanding, and, if additional external 
financing subsequently becomes 
available, to enter into a loan agreement 
or agreements with one or more banks, 
through December 31,1996, for up to an 
aggregate of $30 million at any one time 
outstanding. To the extent that SFI 
subsequently obtains any additional 
external bank loan commitment(s), the 
commitment(s) would correspondingly 
reduce the amount of Entergy’s 
commitment to SFI pursuant to the Loan 
Agreement.

Borrowings by SFI under the Loan 
Agreement and any additional bank 
loan commitment(s) shall be in addition 
to: (1) Borrowings by SFI from its 
Parents evidenced by promissory notes 
in the outstanding aggregate principal of 
$34 million, due December 31, 2008 
(“Notes”), below; (2) borrowings by SFI 
from time-to-time through the Money 
Pool; and (3) borrowings by SFI 
pursuant to the B of A and Yasuda 
credit agreements. However, the 
Parents’ investments in SFI, including 
the Notes, shall at all times equal at 
least 35 percent of the sum of: (1) The 
Parents’ investments plus (2) all other 
outstanding indebtedness of SFI for 
borrowed money. As of September 30, 
1993, the Parents’ investments in SFI 
totalled $34,020 million consisting of:
(1) $20,000 of common stock (200 shares 
at $100 per share) (HCAR No. 17400, 
December 17,1971); and (2) $34 million 
in aggregate principal amount of Notes, 
as last authorized by Commission order 
dated December 23,1982 (HCAR No. 
22800).

The Borrowings by SFI from Entergy 
will be evidenced by a note of SFI 
representing the obligation of SFI to pay 
the full amount of the original loan 
commitment of $30 million or, if less, 
the aggregate unpaid principal amount 
of all loans made by Entergy, plus 
accrued interest. The note will mature 
on December 31,1996 and will bear 
interest at the prime rate of Chemical 
Banking Corporation, New York, New 
York. SFI may at any time prepay in 
whole or in part, without premium or 
penalty, the unpaid principal amount of 
the note, and will be required to prepay 
the unpaid principal amount of the note 
to the extent that such amount exceeds 
Entergy’s commitment at any time in 
effect.

As an alternative, in whole or in part, 
to the proposed Loan Agreement with 
Entergy, SFI may endeavor to negotiate 
additional external borrowing 
arrangements with one or more banks, 
through December 31,1996, for up to an 
aggregate of $30 million at any one time 
outstanding with the commitment(s) of 
any such bank or banks to 
correspondingly reduce the amount of

Entergy’s commitment to SFI under the 
Loan Agreement.

The proposed bank borrowings would 
be evidenced by unsecured promissory 
notes customarily used by the lending 
bank or banks, would be payable not 
later than December 31,1996, and 
would bear interest at a rate per annum 
no greater than two percentage points 
over the prime commercial bank rate in 
effect on the date of issuance or renewal 
or from time-to-time. However, the rate. 
of interest on the notes may be based 
upon other market rates or indices such 
that as a result of fluctuations in such 
rates or indices, the rate may exceed for 
certain brief periods, the above- 
described maximum rate of interest. 
However, the effective interest rate for 
any 30-day period, on an annualized 
basis, may not exceed the above 
maximum rate. The selected rate would 
be the most favorable effective 
borrowing rate of SFI, taking into 
account compensating balances and/or 
commitment or other similar fees, and 
the proposed amount and maturity of 
each borrowing. The notes to banks 
would, at the option of SFI, or, under 
certain circumstances, with the consent 
of the lending bank, be prepayable, in 
whole or in part, at any time without 
premium or penalty. Compensating 
balances or the payment of equivalent 
commitment or other similar fees are 
not expected to exceed 10%. Assuming 
that a 10% compensating balance is 
maintained and assuming an interest 
rate of 8% per annum, the effective 
interest cost for borrowings from a bank 
or banks would be approximately 8.89% 
per annum.

As an inducement to the bank or 
banks to make loans to SFI, Entergy 
requests authorization to guarantee the 
obligations of SFI to the bank or banks.

SFI intends to use the proceeds of the 
proposed borrowings for the repayment 
from time-to-time of borrowings effected 
by SFI through the Money pool, which 
borrowings aggregated $31,976 million 
as of September 30,1993, for the 
repayment of other borrowings effected 
by SFI from time-to-time, for financing 
the acquisition and ownership of fuel 
and related facilities, for worldng capital 
purposes, and for other purposes in 
connection with SFI’s fuel supply 
business.
Kingsport Power Company (70-8343)

Kingsport Power Company 
("Kingsport”), 422 Broad Street, 
Kingsport, Tennessee 37660, an electric 
utility subsidiary company of American 
Electric Power Company, Inc., a 
registered holding company, has filed a 
declaration under sections 6(a) and 7 of 
the Act and Rule 50(a)(5) thereunder.

Kingsport proposes to issue and sell 
from time-to-time through June 30,1995 
its unsecured promissory notes 
(“Notes”) in the aggregate principal 
amount of $5 million, to one or more 
commercial banks, financial institutions 
or other institutional investors pursuant 
to one or more term loan agreements 
(“Proposed Term Loan Agreement”). 
The Proposed Term Loan Agreement 
and the Notes thereunder would be for 
a term of not less than nine months nor 
more than ten years from the date of 
borrowing.

The Proposed Term Loan Agreement 
would provide that the Notes bear 
interest at either a fixed rate, a 
fluctuating rate or some combination of 
fixed and fluctuating rates. The actual 
rate of interest which each Note shall 
bear shall be subject to further 
negotiation between Kingsport and the 
lender. Any fixed rate of interest of the 
Notes will not be greater than 250 basis 
points above the yield to maturity, at the 
time of the issuance of the Notes, of 
United States Treasury obligations that 
mature on or about the date of maturity 
of the Notes. Any fluctuating rate will 
not be greater than 200 basis points 
above the rate of interest announced 
publicly by a major bank from time-to- 
time as its base or prime rate.

No compensating balances shall be 
maintained with, or fees in the form of 
substitute interest paid to, a lender 
under the Proposed Term Loan 
Agreement. However, in the event a 
bank or financial institution arranges for 
a borrowing from a third party, such 
institution may charge Kingsport a 
placement fee, not to exceed 7/a% of the 
principal amount of such borrowing.

The Proposed Term Loan Agreement 
specifies that, in the event a Note 
bearing interest at a fixed rate is paid 
prior to maturity, in whole or in part, 
and the fixed rate at that time exceeds 
the yield to maturity of certain United 
States Treasury securities maturing on 
or close to the Note, Kingsport shall pay 
to the lender an amount based upon the 
present value of such prepaid amounts 
discounted at such treasury yield.

Proceeds realized from the sale of the 
Notes will be used to repay short-term 
debt of Kingsport. At September 30, 
1993, the outstanding short-term 
indebtedness of Kingsport was $6,225 
million.

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-3193 Filed 2-10-94; 8:45 am) 
BILUNG CODE 8010-01-M
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SMALL BUSINCSS ADMINISTRATION

Reporting and Recordkeeping 
Requirements Under OMB Review
ACTION: Notice of Reporting 
Requirements Submitted for Review.
SUMMARY: Under the provisions of the 
Paperwork Reduction Act <44 U.5.C. 
chapter 151, agencies me required to 
submit proposed reporting and 
recordkeeping requirements to OMB lor 
review and approval, and to publish a 
notice in die Federal Register notifying 
the public that the agency has made 
such a submission.
OATS: Comments should be submitted 
on or before March 14,1994. If you 
intend to comment but cannot prepare 
comments promptly, please advise the 
OMB Reviewer and the Agency 
Clearance Officer before the deadline. 
COPIES: Request for clearance (S.F. £31, 
supporting statement, and other 
documents submitted to OMB for 
review may be obtained from the 
Agency Clearance Officer. Submit 
comments to the Agency Clearance 
Officer and the OMB Reviewer.
FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer: Geo 
Verbillis, Small Business 
Administration, 409 3rd Street, SW„, 5th 
Floor, Washington, DC 20416, 
Telephone: <2021205-6629.

OMB Reviewer: Gary Waxman, "Office 
of information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503.

Title: Surety Bond Guarantee 
Assistance.

Form No.: SBA Forms 090, 991,094, 
994B, 994, "994F, 994H.

Frequency: On Occasion.
Description of Respondents: Smell 

business contractors applying far the 
Surety Bond Guarantee Program.

Annual Responses: 55,000.
Annual Burden: 28,837.
Dated: January 14,1994.

Cleo Verbillis,
Chief, Adnvnistrixtivehiformation Branch. ;
iFROoc. 94-3258 Fried 2-10-94; 8:45-am.]
BILUNG CODE 3025-01- n

Microloan Demonstration Program
AGENCY: Small Business Administration 
(SBAJ.
ACTION: Notice-of request for proposals, 
availability and fifipg deadlines.

SUMMARY: Section 7(m} of the Small 
Business Ad, 15 U.S;C. 636(m}, 
authorizes the SB A to conduct a  
Microloan Demonstration Program

(Program). SBA issued regulations 
which may be found in Ttfle 13, Code 
of Federal Regulations, Section 122.61— 
122.61-12. This notice announces die 
availability <of a  Request for Proposals 
(RFP) for entities seeking to participate 
in fthe Program as non-lending technical 
assistance providers and not located in 
the jurisdictions of California, the 
District -of Columbia, Iowa, Kentucky, 
Missouri, or North Carolina. The 
deadline for such receipt of such 
proposals is April 5,1994.
DATES: Request for Proposal Packages 
will be available beginning February 21, 
1994.
ADDRESSES: Requestfor Proposal 
Packages may be -obtained by written 
request submitted to U.S. Small 
Business Administration, Office of 
Financing, Microloan Demonstration 
Program, 409 Third Street, SW., 8th 
floor, Washington, DC 20415, Attn: 
Microloan Proposals, Mail Code 6120 or 
by telephone at (202} 205-6490. 
SUPPLEMENTARY INFORMATION: Section 
7(m) of the Small Business Act 
authorizes SBA to -conduct a Microloan 
Demonstration Program. Under the 
Program, SBA is authorized to make 
grants to private non-profit 
organizations which will use the funds 
to provide intensive marketing, 
management and technical assistance to 
low-income individuals. As a goal of 
providing assistance under this 
program, organizations will prepare 
clients to “apply for financing, in 
amounts not to exceed $25,000, at local 
institutions and will be held 
accountable for the success rate of their 
clients in obtaining funding following 
the onset of technical assistance. 
Grantees will be further responsible Tor 
provision of on-god ng, post-financing 
technical assistance to ensure the 
viability of the chant business.

SBA will accept responses from 
entities located in the above 
jurisdictions which seek to be accepted 
into the Program as an intermediary. To 
be eligible, an organization, falter alia, 
must (a) be a private, non-profit entity:
(b) believe itself capable of providing 
the technical assistance called for under 
this RFP; and fcr) not now be 
participating as an intermediary lender 
under the Micro loan Demonstration 
Program.

Grantees will be selected to conduct 
operations under this Program within a 
defined geographical area and will be 
limited to a maximum of one per state. 
Those organizations located ha 
jurisdictions not indicated above and 
which believe themselves eligible and 
which wish to participate in die 
Program may obtain a Microloan

Demonstration Program Request for 
Proposals Package by contracting SBA at 
the above set forth address. Completed 
proposals must be received by SBA no 
later than 4 pm Eastern Standard Time, 
April 5,1994.

Dated: February 2,1994.
Erskine B. Bowles,
Administrator.
(FR Doc. 94—3257 Filed 2-10-94; 8:45 and
BILUNG CODE 8025-01-M

National SraaU Business Development 
Center Advisory Board; Meeting

ThejNational Small Badness 
Development Center Advisory Board 
will hold a public meeting on Monday, 
March 7,1994, through noon Tuesday, 
March 8,1904, at the Sheraton City 
Centre Hotel, 1143 New Hampshire 
Avenue, NW., Washington, DC 20037.

The purpose of the meeting is to 
discuss such matters as may Be 
presented by Advisory Board members, 
staff of the SBA, or others present 

For further information, write or call 
Judith Dunn, SBA, 5th Fir., 409 3rd 
Street, SW„ Washington, DC 20416, 
telephone 202/205-7301.
Dorothy A. Overal,
Acting Assistant Administrator, Office of 
Advisory Councils.
(FR Doc. 94-3259"Filed 2-10-94; 8:45 am]
BILLING CODE B025-01-*!

O FFICE OF TH E UNITED STA TES  
TRADE REPRESEM TATfVE

Generalized System of Preferences 
(GSP); South Africa, Beneficiary 
Developing Country Designation 
Criteria; Peru, Expropriation Practices 
and Restoration of Copper Wire
AGENCY: Office of the Untiled States 
Trade Representative.
ACTION: Notice and solicitation of public 
comment
SUMMARY: This notice announces: (1) 
The initiation of a review to consider 
the designation of South Africa as a 
beneficiary developing country under 
the GSP program, and solicits public 
comment relating to the designation 
criteria; 12] an opportunity for public 
comment on die USITC advice rendered 
in the 1993 Annual GSP Review; and f 3) 
the successful disposition of die review 
of appropriation practices in Peru and 
the restoration of certain copper wire to 
GSP for Peru.
FOR FURTHER INFORMATION CONTACT:
GSP Subcommittee, Office of the United 
States Trade Representative, 600 17th 
Street NW., room 517, Washington, DC
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20506. The telephone number is (202) 
395-6971.
SUPPLEMENTARY INFORMATION:
I. Eligibility Review for South Africa

The Trade Policy Staff Committee 
(TPSC) has initiated a review to 
determine if South Africa meets the 
designation criteria of the GSP law and 
should be designated as a beneficiary 
developing country for purposes of the 
GSP, which is provided for in the Trade 
Act of 1974, as amended (19 U.S.C. 
2461-2465). The designation criteria are 
listed in sections 502(a), 502(b) and 
502(c) of the Act. Interested parties are 
invited to submit comments regarding 
the eligibility of South Africa for 
designation as a GSP beneficiary. The 
designation criteria mandate 
determinations related to participation 
in commodity cartels, preferential 
treatment provided to other developed 
countries, expropriation without 
compensation, enforcement of arbitral 
awards, support of international 
terrorism, and protection of 
internationally recognized worker 
rights. Other practices taken into 
account relate to the extent of market 
access for goods and services, 
investment practices and protection of 
intellectual property rights.

Comments must be submitted in 14 
copies, in English, to the Chairman of 
the GSP Subcommittee, Trade Policy 
Staff Committee, 600 17th Street NW., 
room 517, Washington, DC 20506. 
Comments must be received no later 
than 5 p.m. on Wednesday, March 23, 
1994. Information and comments 
submitted regarding South Africa will 
be subject to public inspection by 
appointment with the staff of the USTR 
Public Reading Room, except for 
information granted “business 
confidential” status pursuant to 15 CFR 
2003.6. If the document contains 
business confidential information, 14 
copies of a nonconfidential version of 
the submission along with 14 copies of 
the confidential version must be 
submitted. In addition, the submission 
should be clearly marked “confidential” 
at the top and bottom of each and every 
page of the document. The version 
which does not contain business 
confidential information (the public 
version) should also be clearly marked 
at the top and bottom of each and every 
page (either "public version” or 
“nonconfidential”).

n. Notice of Opportunity for Public 
Comment on the USITC Advice 
Rendered in the 1993 Annual GSP 
Review

On October 19,1993, USTR 
announced which product and country 
practice petitions were being accepted 
for further review in the 1993 Annual 
GSP Review (58 FR 53959). In that 
notice, it was noted that USTR would 
seek advice from the USITC on the 
probable economic effect of the 
modification of the list of articles 
eligible for GSP on industries producing 
like or directly competitive articles and 
on consumers.

The report containing the public 
version of the USITC advice is entitled 
President’s Last of Articles Which May 
Be Designated or Modified as Eligible 
Articles for Purposes of the U.S. 
Generalized System of Preferences, 
Report to the President on Investigation 
Nos. TA-131-20, 503(a)—25, and 332- 
346, USITC Publication 2725 (February 
1994) (hereinafter USITC Publication 
2725). USITC Publication 2725 is 
available from the USITC by calling the 
Office of the Secretary of the USITC at 
(202) 205-1806. USITC Publication 
2725 is also available for review by 
appointment with the USTR Public 
Reading Room. The USTR Public 
Reading Room is located at 600 17th 
Street, NW., room 101, Washington, DC 
20506. Appointments may be made 
from 10 a.m. to noon and 1 p.m. to 4 
p.m. by calling (202) 395-6186.

Comments must be submitted in 14 
copies, in English, to the Chairman of 
the GSP Subcommittee, Trade Policy 
Staff Committee, 600 17th Street NW„ 
room 517, Washington, DC 20506. 
Comments must be received no later 
than 5 p.m. on Wednesday, March 16, 
1994. Information and comments 
submitted regarding the USITC advice 
in the 1993 Annual GSP Review will be 
subject to public inspection by 
appointment with the staff of the USTR 
Public Reading Room, except for 
information granted “business 
confidential” status pursuant to 15 CFR 
2003.6. If the document contains 
business confidential information, 14 
copies of a nonconfidential version of 
the submission along with 14 copies of 
the confidential version must be 
submitted. In addition, the submission 
should be clearly marked “confidential” 
at the top and bottom of each and every 
page of the document. The version 
which does not contain business 
confidential information (the public 
version) should also be clearly marked 
at the top and bottom of each and every 
page (either “public version” or “non
confidential”).

III. Disposition of the Review of 
Expropriation Practices in Peru and the 
Restoration of Certain Cooper Wire for 
Peru

In July 1993, the TPSC announced 
that the review of Peru’s actions 
regarding an alleged expropriation 
without compensation was being 
extended (58 FR 37035). In September 
1993, the petitioner in this case 
withdrew its petition after satisfactorily 
resolving the subject dispute, and the 
TPSC terminated the GSP review. As a 
result, the United States Trade 
Representative hereby announces that 
the waiver of the competitive need 
limits for certain copper wire from Peru 
that was granted by the President in 
section 3 of Annex VI of Proclamation 
6447 of June 15,1992 (57 FR 26981) is 
effective on December 31,1993. 
Frederick L. Montgomery,
Chairman, Trade Policy Staff Committee.
[FR Doc. 94-3218 Filed 2-10-94; 8:45 am) 
BILLING CODE 3190-01-M

Termination of Sanctions With Respect 
of Japan Pursuant to Title VII of the 
Omnibus Trade and Competitiveness 
Act of 1988
AGENCY: Office of the United States 
Trade Representative.
ACTION: Termination of sanctions 
scheduled to be imposed on Japan 
pursuant to Title VII of the Omnibus 
Trade and Competitive Act of 1988.
SUMMARY: On January 19,1994, the 
United States Trade Representative 
announced the termination of sanctions, 
scheduled to go into effect on Japanese 
goods and services on January 20,1994, 
under Title VII of the Omnibus Trade 
and Competitive Act of 1988, on the 
basis of an announcement by the 
Government of Japan of an action plan 
to reform its public sector construction 
market.
FOR FURTHER INFORMATION CONTACT: 
Wendy Silberman, Office of Japan and 
China Affairs (202-395-3900), or Laura
B. Sherman, Office of the General 
Counsel (202-395-3150), Office of the 
United States Trade Representative, 600 
Seventeenth Street, NW, Washington, 
DC 20506.
SUPPLEMENTARY INFORMATION: On June
30,1993, the Administration formally 
identified Japan under Title VII of the 
Omnibus Trade and Competitiveness 
Act of 1988 (19 U.S.C. 2515, as 
amended) as a country that maintains, 
in government procurement of 
construction, architectural and 
engineering services, a significant and 
persistent pattern or practice of
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discrimination against U.S. products or 
services that results in identifiable harm 
to U.S. businesses. At that time, on 
behalf of the President, the U.S. Trade 
Representative (USTR) announced the 
postponement of imposition of Title VII 
sanctions until November 1,1993 on the 
grounds that the Government of Japan 
had agreed to negotiate based on a U.S. 
proposal to significantly revise the 
Major Projects Arrangement and to 
address the identified discriminatory 
practices.

Implementation of sanctions waS 
further postponed until January 20,
1994, after the Government of Japan 
announced oh October 26,1993 an 
outline of an action plan to reform its 
public sector construction market, 
which would address the discrimination 
identified by the United States. On 
January 18,1994, the Government of 
Japan published an action plan to 
reform its public sector construction 
market. The plan and an accompanying 
exchange of letters between the United 
States and Japan address all the major 
U.S; concerns in the Japanese public 
works sector. The USTR concluded that 
implementation of the plan will 
eliminate the discrimination identified 
under Title VII. Based on a delegation 
of authority from the President, the 
USTR terminated sanctions on January
19.1994. A copy of the USTR’s 
determination is attached.
Frederick L. M ontgom ery,
Chairm an, Trade P olicy  S ta ff Com m ittee.

D eterm ination U n d er T itle  VII o f  the  
Om nibus T rade an d  C om p etitiven ess A ct

On June 30,1993, the United States 
formally identified Japan under Title VII of 
the Omnibus Trade and Competitiveness Act 
of 1988 (19 U.S.C. 2515, as amended) as a 
country that maintains, in government 
procurement of construction, architectural 
and engineering services, a significant and 
persistent pattern or practice of 
discrimination against U.S. products or 
services that results in identifiable harm to 
U.S. businesses. At that time, on behalf of the 
President, I announced the postponement of 
imposition of Title VII sanctions until 
November 1,1993 on the grounds thatthe 
Government of Japan had agreed to negotiate 
based on a U.S. proposal to significantly 
revise the Major Projects Arrangement and to 
address the identified discriminatory 
practices.

Implementation of sanctions was further 
postponed until.January 20,1994, after the 
Government of Japan announced on October 
26,1993 an outline of an action plan to 
reform its public sector construction market, 
which would address the discrimination 
identified by the United States. On January
18.1994, the Government of Japan published 
a detailed action plan to reform its public 
sector construction market. The plan and an 
accompanying exchange of letters between 
the United States and Japan represent a

significant change in the Japanese 
Government procurement and regulatory 
practices in the procurement of construction, 
design and engineering services and address 
all the major U.S. concerns in the Japanese 
public works sector.

Pursuant to the authority vested in me by 
the President of the United States by 
Presidential Determination No. 94-12 of 
January 16,1994,1 determined that 
implementation of the Japanese action plan 
will eliminate the discrimination identified 
under Title VII and terminated sanctions 
effective January 19,1994.

Dated: January 28,1994.
M ich ael Kantor,
U nited States Trade R epresentative.
[FR Doc. 94-3217 Filed 2-10-94; 8:45 am] 
BILUNG CODE 3190-01-M

DEPARTMENT OF TRANSPORTATION 

[Docket 37554]

Order Adjusting the Standard Foreign 
Fare Level Index

The International Air Transportation 
Competition Act (IATCA), Public Law 
96-192, requires that the Department, as 
successor to the Civil Aeronautics 
Board, establish a Standard Foreign Fare 
Level (SFFL) by adjusting the SFFL base 
periodically by percentage changes in 
actual operating costs per available seat- 
mile (ASM). Order 80—2—69 established 
the first interim SFFL, and Order 93— 
12—16 established the currently effective 
two-month SFFL applicable through 
January 31,1994.

In establishing the SFFL for the two- 
month period beginning February 1, 
1994, we have projected non-fuel costs 
based on the year ended September 30, 
1993 data, and have determined fuel 
prices on the basis of the latest available 
experienced monthly fuel cost levels as 
reported to the Department.

By Order 94-2-18 fares may be increased 
by the following adjustment factors over the 
October 1979 level:.

Atlantic ...............................................  1.3708
Latin America ..................................... 1.4046
P acific.......................... ......... ......... .. 1.9634
C an ad a..................      1.4364

FOR FURTHER INFORMATION CONTACT: 
Keith A. Shangraw (202) 366-2439.

By the Department of Transportation. 
February 4,1994.
P atrick  V. M urphy,
A ctin g  A ssistan t Secretary fo r  P o licy  and  
International A ffairs.

(FR Doc. 94-3233 Filed 2-10-94; 8:45 am]
BILUNG CODE 4910-62-P

Order Adjusting International Cargo 
Rate Flexibility Level

Policy Statement PS-109, 
implemented by Regulation ER-1322 of 
the Civil Aeronautics Board and 
adopted by the Department, established 
geographic zones of cargo pricing 
flexibility within which certain cargo 
rate tariffs filed by carriers would be 
subject to suspension only in 
extraordinary circumstances.

The Standard Foreign Rate Level 
(SFRL) for a particular market is the rate 
in effect on April 1,1982, adjusted for 
the cost experience of the carriers in the 
applicable ratemaking entity. The first 
adjustment was effective April 1,1983. 
By Order 93-12-17, the Department 
established the currently effective SFRL 
adjustments.

In establishing the SFRL for the two- 
month period beginning February 1, 
1994, we have projected non-fuel costs 
based on the year ended September 30, 
1993 data, and have determined fuel 
prices on the basis of the latest available 
experienced monthly fuel cost levels as 
reported to the Department.

By Order 94-12-19 cargo rates may be 
adjusted by the following adjustment factors 
over the April 1,1982 level:

Atlantic .... ..... ............... ...... .......  1.1326
Western Hemisphere  ........  1.1417
Pacific..... ............ ...... ................ . 1.5253
FOR FURTHER INFORMATION CONTACT: 
Keith A. Shangraw (202) 366-2439.

By the Department of Transportation: 
February 4,1994.
P atrick  V. M urphy,
A ctin g  A ssistan t Secretary fo r  P o licy  and 
International A ffairs.
(FR Doc. 94-3234 Filed 2-10-94; 8:45 am] 
BILUNG CODE 4910-62-P

Federal Aviation Administration 
[Summary Notice No. PE-94-6]

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions.
SUMMARY: Pursuant to FAA’s rulemaking 
provisions governing the application, 
processing, and disposition of petitions 
for exemption (14 CFR part 11), this 
notice contains a summary of certain 
petitions seeking relief from specified 
requirements of the Federal A viation 
Regulations (14 CFR chapter I), 
dispositions of certain petitions
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previously received, and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
DATES: Comments on petitions received 
must identify the petition docket 
number involved and must be received 
on or before March 2,1994.
ADDRESSES: Send comments on any 
petition in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attn: Rule Docket (AGG-
200), Petition Docket No._____ , 800
Independence Avenue, SW., 
Washington, DC 20591.

The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC—200), room 915G, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-3132.
FOR FURTHER INFORMATION CONTACT:
Mr. Frederick M. Haynes, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-3939.

Tnis notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part 11).

Issued in Washington, DC, on February 4, 
1994.
Joseph Conte,
A ctin g A ssistan t C h ie f C oun sel fo r  
Regulations.

Petitions for Exemption
Docket No.: 20049.
Petitioner: T.B.M. Inc.
Sections of the FAR Affected: 14 CFR 

91.529(a)(1).
Description of Relief Sought/, 

Disposition: To extend Exemption No. 
2956 to continue to permit the 
petitioner to operate McDonnell Douglas 
DC-6 and DC-7 aircraft without a flight 
engineer during flight crew training, 
ferry, and test flights conducted in 
preparation for firefighting operations 
under part 137.

Docket No.: 27553.
Petitioner: Mr. Duane J. Lehman.
Sections of the FAR Affected: 14 CFR 

121.383(c).
Description of Relief Sought/ 

Disposition: To permit the petitioner to 
serve as a pilot in part 121 air carrier 
operations after reaching his 60th 
birthday.

Dispositions of Petitions
Docket No.: 22286.
Petitioner: Finnair Oy (Finnair).
Sections o f the FAR Affected: 14 CFR 

21.197
Description of Relief Sought/ 

Disposition: To extend Exemption No. 
4598 to continue to allow Finnair to 
obtain a special flight permit with 
continuing authorization for its 
McDonnell Douglas Model DC—1O-30 
aircraft, with United States Registration 
No. N—345HC, which allows operation 
of that aircraft when it does not meet all 
applicable airworthiness requirements 
but is capable of safe flight for the 
purpose of flying the aircraft to a base 
where repairs, alterations, or 
maintenance may be performed.
Partial grant, January 28, 1994, 
Exemption No. 4598D

Docket No.: 25210.
Petitioner: Air Transport Association 

of America (ATA).
Sections of the FAR Affected: 14 CFR 

63.39(b) (1) and (2) and 121.425(a)(2) (i) 
and (ii)

Description of Relief Sought/ 
Disposition: To extend Exemption No. 
4901 as amended, to continue to permit 
part 121 certificate holders to train and 
check flight engineer candidates in the 
performance of the airplane pre-flight 
inspection using advanced pictorial 
means instead of the airplane and to 
continue to permit part 121 certificate 
holders and operators of part 63 flight 
engineer schools to complete training 
and checking of flight engineer 
applicants in an appropriate simulator 
instead of taking that portion of the 
practical test in an airplane in flight.
Grant, January 7, 1994, Exemption No. 
4901C

Docket No.: 25238.
Petitioner: Chromalloy American 

Corporation (Chromalloy) and 
Chromizing Southwest (CSW).

Sections o f the FAR Affected: 14 CFR 
145.49(a)

Description of Relief Sought: To 
renew Exemption No. 5394 to continue 
to allow the petitioner to meet the 
equipment and materials requirements 
of the regulation by utilizing the 
services of its affiliate facility in 
Mexicalli, Mexico, to perform certain 
maintenance functions on turbine- 
engine components.
Grant, January 31,1994, Exemption No. 
5394A

Docket No.: 25501.
Petitioner: Lockeed Aircraft Service 

Company.
Sections of the FAR Affected: 14 CFR 

21.19(b)(1)

Description of Relief Sought: To 
amend Exemption No. 3612 to allow the 
petitioner to replace the existing three 
Pratt and Whitney JT8D series turbofan 
engines with two Pratt and Whitney 
PW2037 turbofan engines, as a design 
change from three engines to two 
engines, on the Boeing Model 727-200 
airplane STC.
Grant, January 31, 1994, Exemption No. 
3612A

Docket No.: 25345.
Petitioner: National Business Aircraft 

Association (NBAA).
Sections of the FAR Affected: 14 CFR 

91.511(a)(2)
Description of Relief Sought/ 

Disposition:To extend Exemption No. 
5127 to continue to permit NBAA 
members to operate in certain specified 
areas of the Western Atlantic,
Caribbean, and Gulf of Mexico with a 
single long-range navigation device.
Grant, January 25, 1994, Exemption No 
5127B

Docket No.: 26477.
Petitioner. Alaska Mountain Air, Inc. 
Sections of the FAR Affected: 14 CFR 

43.3(g)
Description o f Relief Sought: To 

extend and amend Exemption No. 5446 
to allow pilots employed by the 
petitioner to remove and reinstall 
aircraft cabin seats in the company’s 
Cessna 185 aircraft
Grant, January 11,1994, Exemption No. 
5446A

Docket No.: 26774.
Petitioner: United Parcel Service. 
Sections o f the FAR Affected: 14 CFR 

121 appendix H
Description of Relief Sought: To allow 

the petitioner to employ simulator 
instructors who have met the 1-year 
employment requirement through 
service with another part 121 certificate 
holder or the military, subject to certain 
conditions and limitations.
Grant, February 2,1994, Exemption No. 
5447A

Docket No.: 27423.
Petitioner: Mr. Lawrence E. Davis. 
Sections of the FAR Affected: 14 CFR 

21.183(d)(2)
Description of Relief Sought: To allow 

issuance of a Standard Airworthiness 
Certificate for a Falcon Biplane, Model 
F -l.
Withdrawn, February 2,1994

Docket No.: 27446.
Petitioner Ms. Christine M. Johnson. 
Sections of the FAR Affected: 14 CFR 

156.5(b).
Description of Relief Sought: To allow 

the State of New Jersey to use a total of
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up to $225,000 of block grant funds 
issued during fiscal years 1993 through 
1996 for program administrative costs.
Grant, January 18,1994, Exemption No. 
5835

Docket No.: 27559.
Petitioner: Aerolíneas Centrales de 

Columbia, S.A. d/b/a Aces.
Sections of the FAR Affected: 14 CFR 

129.118
Description of Relief Sought/ 

Disposition: To permit Aces to operate 
a Boeing 727-100 aircraft that is not 
equipped with a traffic alert and 
collision avoidance system (TCAS) into 
and from San Juan Airport, Puerto Rico 
over a three month period after 
December 30,1993,
Denial, January 28,1994, Exemption 
No. 5834

Docket No : 27573.
Petitioner: Richard A. Henson. 
Sections of the FAR Affected: 14 CFR 

25.811(f)
Description of Relief Sought: To allow 

type certification of his Learjet Model 
31A without the required emergency 
exit outline bands.
Grant, January 20, 1994, Exemption No. 
5832
IFR Doc. 94-3245 Filed 2-10-94; 8:45 am]
BILUNG CODE 4910-13-M

Federal Aviation Administration 
Rulemaking Advisory Committee 
Meeting
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of meeting.
SUMMARY: The FAA is issuing this notice 
to advise the public of a meeting of the 
Federal Aviation Administration 
Aviation Rulemaking Advisory . 
Committee to discuss general aviation 
operations issues.
DATES: The meeting will be held on 
March 1,1994, at 1 p.m.
ADDRESSES: The meeting will be held at 
the AOPA offices on 500 E Street, suite 
920, International Trade Commission 
Building, SW., Washington, DC 20591. 
FOR FURTHER INFORMATION CONTACT:
Mr.. Ron Myres, Assistant Executive 
Director for General Aviation 
Operations, Flight Standards Service 
(AFS-850), 800 Independence Avenue, 
SW., Washington, DC 20591. Telephone: 
(202) 267-8150; FAX: (202) 267-5230. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92- 
463; 5 U.S.C. App. H), notice is hereby 
given of a meeting of the Aviation

Rulemaking Advisory Committee to 
discuss general aviation operations 
issues. This meeting will be held on 
March 1,1994, at 1 p.m., at the AOPA 
offices on 500 E Street, suite 920, 
International Trade Commission 
Building, SW., Washington, DC 20591. 
The agenda for this meeting will include 
progress reports from the Operations 
Over the High Seas and part 103 
(Ultralight Vehicles) Working Groups. In 
addition, the FAA will give a 
presentation on a proposed task for this 
ARAC issues group concerning 
appropriate minimum standards for 
aviation navigation and communication 
radios that would be free from 
electromagnetic interference caused by 
VHF television and FM broadcast 
transmissions.

Attendance is open to the interested 
public but may be limited to the space 
available. The public must make 
arrangements in advance to present oral 
statements at the meeting or may 
present statements to the committee at 
any time. In addition, sign and oral 
interpretation can be made available at 
the meeting, as well as an assistive 
listening device, if requested 10 
calendar days before the meeting. 
Arrangements may be made by 
contacting the person listed under the 
heading FOR FURTHER INFORMATION 
CONTACT.

Issued in Washington, DC, on February 4, 
1994.
Ron Myres,
A ssistan t E xecutive D irector fo r G eneral 
A viation O perations, A viation R ulem aking  
A dvisory Com m ittee.
IFR Doc. 94-3243 Filed 2-10-94; 8:45 am]
BILUNG CODE 4910-1S-M

National Highway Traffic Safety 
Administration

Rulemaking, Research and 
Enforcement Programs Meetings
AGENCY: National Highway Traffic 
Safety Administration, DOT.
ACTION: Notice of NHTSA industry 
meetings.
SUMMARY: This notice announces a 
public meeting at which NHTSA will 
answer questions from the public and 
the automobile industry regarding the 
agency’s rulemaking, enforcement and 
other programs. In addition, NHTSA 
will hold a separate public meeting to 
describe and discuss specific research 
and development projects.
DATES: The Agency’s regular, quarterly 
public meeting relating to the agency’s 
rulemaking, enforcement and other 
programs will be held on March 24,

1994, beginning at 9:30 a.m. and ending 
at approximately 12:30 p.m. Questions 
relating to the agency’s rulemaking, 
enforcement and other programs must 
be submitted in writing by March 15, 
1994, to the address shown below. If 
sufficient time is available, questions 
received after the March 15 date may be 
answered at the meeting. The 
individual, group or company 
submitting a question(s) does not have 
to be present for the question(s) to be 
answered. A consolidated list of the 
questions submitted by March 15,1994, 
and the issues to be discussed will be 
mailed to interested personnel by March
18,1994, and will be available at the 
meeting.

Also, the agency will hold a second 
public meeting on March 23 devoted 
exclusively to a discussion of research 
and development programs. The 
meeting will begin at 1:30 p.m. and end 
at approximately 5 p.m. This meeting is 
described more fully in a separate 
announcement.
ADDRESSES: Questions for the March 24 
NHTSA Technical Industry Meeting, to 
be held from 9:30 a.m. to 12:30 p.m., 
relating to the agency’s rulemaking, 
research, and enforcement programs 
should be submitted to Barry Felrice, 
Associate Administrator for 
Rulemaking, NRM-01, National 
Highway Traffic Safety Administration, 
room 5401,400 Seventh Street, SW., 
Washington, DC 20590. Questions for 
the Research and Development Program 
Meeting to be held on March 23 from 
1:30 p.m. to 5 p.m. should be submitted 
to George L. Parker, Associate 
Administrator for Research and 
Development, NRD-01, National 
Highway Traffic Safety Administration, 
room 6206,400 Seventh Street, SW., 
Washington, DC 20590. Both meetings 
will be held at the Ramada Inn, near the 
Detroit Metro Airport, 8270 Wickham 
Road, Romulus, MI 48174. 
SUPPLEMENTARY INFORMATION: NHTSA 
will hold its regular, quarterly meeting 
from 9:30 a.m. to 12:30 p.m., to answer 
questions from the public and the 
regulated industries regarding the 
agency’s rulemaking, enforcement and 
other programs, on March 24,1993. 
Since the agency is holding a separate 
meeting on its research and 
development programs, any questions 
on those issues will only be answered 
at the afternoon meeting to be held on 
March 23,1994 from 1:30 p.m. to 5 p.m. 
and should be submitted to the Research 
and Development Office. However, 
questions on aspects of the agency’s 
research and development activities that 
relate to ongoing rulemaking procedures 
should be submitted, as in the past, to
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the agency’s Rulemaking Office. The 
meetings will be held at the Ramada 
Inn, near the Detroit Metro Airport,
8270 Wickham Road, Romulus, MI 
48174. The purpose of the meeting is to 
focus on those phases of NHTSA 
activities which are technical, 
interpretative or procedural in nature. 
Transcripts of the meetings will be 
available for public inspection in the 
NHTSA Technical Reference Section in 
Washington, DC, within four weeks after 
the meetings. Copies of the transcript 
will then be available at ten cents a 
page,^(length has varied from 100 to 150 
pages) upon request to NHTSA 
Technical Reference Section, room 
5108, 400 Seventh Street, SW., 
Washington, DC 20590. The Technical 
Reference Section is open to the public 
from 9:30 a.m. to 4 p.m.

NHTSA will provide auxiliary aids to 
participants as necessary, during the 
NHTSA Technical Industry Meeting and 
the NHTSA Industry Research and 
Development Meeting. Thus, any person 
desiring assistance of “auxiliary aids” 
(e.g., sign-language interpreter, 
telecommunications devices for deaf 
persons (TDDs), readers, taped texts, 
Brailled materials, or large print 
materials and/or a magnifying device), 
please contact Barbara Carnes on (202) 
366-1810, by COB March 15,1994, for 
the 9:30 a.m. to 12:30 p.m. portion of 
the meeting or Barbara Coleman (202) 
366-1537 by COB March 15,1994 for 
the 1:30 p.m. to 5 p.m. portion.
Barry Felrice,
A ssociate A dm inistrator fo r  Rulem aking.
[FR Doc. 94-3271 Filed 2-10-94; 8:45 am] 
BILUNG CODE 4910-59-M

[Docket No. 94-12; Notice 1]

Mercedes-Benz of North America, Inc.; 
Receipt of Petition for Determination of 
Inconsequential Noncompliance

Mercedes-Benz of North America, Inc. 
(Mercedes) of Montvale, New Jersey has 
determined that the headlamps on some 
of its vehicles fail to comply with the 
lens bonding requirements of 49 CFR 
571.108, Motor Vehicle Safety Standard 
No. 108, “Lamps, Reflective Devices and 
Associated Equipment,” and has filed 
an appropriate report pursuant to 49 
CFR Part 573, “Defect and 
Noncompliance Reports.” Mercedes has 
also petitioned to be exempted from the 
notification and remedy requirements of 
the National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1381 et seq.) on 
the basis that the noncompliance is 
inconsequential as it relates to motor 
vehicle safety.

This notice of receipt of a petition is 
published under section 157 of the 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1417) and does not 
represent any agency decision or other 
exercise of judgment concerning the 
merits of the petition.

Paragraph S4 of FMVSS No. 108 
defines “replaceable bulb headlamp” as 
one that is comprised of a bonded lens 
and reflector assembly.

During the period of August 1991 to 
December 1993, Mercedes produced 
approximately 46,000 Mercedes-Benz 
vehicles for sale in the United States in 
which the lenses were securely clipped 
onto their reflectors as an assembly, but 
not bonded as required by FMVSS No. 
108. These vehicles included 
approximately 35,925 S-Class, 7,379 E- 
Class, and 2,632 C-Class models. In 
addition, approximately 1,873 
noncompliant replacement part 
headlamps and approximately 1,147 
noncompliant replacement part 
headlamp lenses were sold to Mercedes- 
Benz dealerships.

Mercedes supports its petition for 
inconsequential noncompliance with 
the following:
1. Dam aged Lenses W ill B e R eplaced With 
Com plying H eadlam p A ssem blies

Based on the number of replacement lenses 
sold in Model Years 1991-92, (Mercedes) 
estimates that approximately 500 lenses are 
replaced each year in the subject vehicles.

Thus, the number of vehicles involved is 
relatively low.

Effective November 2 .1993, (Mercedes) no 
longer sells lenses as a replacement part, This 
means that no source for replacement lenses 
now exists. Therefore, when lenses are 
damaged in the future, the owner’s only 
recourse will be to replace the entire 
headlamp assembly that complies with 
Standard 108.

In the unlikely event that a noncomplying 
aftermarket lens market were developed for 
the 46,000 vehicles produced, their use 
would be restricted by state inspection laws. 
At the present time, approximately two- 
thirds of all states have periodic inspection 
programs. As evidenced by * * * state 
vehicle regulations (which Mercedes 
included with its petition and are contained 
in the Docket), replacement headlamp lenses 
are required to keep the headlamp in 
compliance with Standard 108. It is our 
understanding that State Inspection garages 
routinely reject cars if their headlamp lenses 
do not bear the “DOT” marking, since the 
lack of “DOT” quickly identifies the 
headlamp as a non-U.S. unit. Therefore, in 
the unlikely event that a vehicle owner 
replaces a damaged lens with a 
noncomplying aftermarket lens rather than a 
complying headlamp assembly, the vehicle 
will fail inspection in most states.
2. H eadlam p A im  N ot A ffected

In a recently published Federal Register 
notice (Docket 93—57) requesting comments

on the subject of bonded versus unbonded 
headlamps, NHTSA stated:

In previous denials of petitions to allow 
removable headlamp lenses, NHTSA argued 
that mechanical aiming of lamps with lens- 
mounted aiming pads could be affected by 
any change of the alignment relationship 
established between lenses and reflectors at 
the,time of manufacture. Thus, alteration of 
the original alignment during lens 
replacement could misaim the beam. (58 FR. 
42,924 (August 12,1993.)

This concern is not relevant here because 
the Vehicles in question contain on-board 

■aiming devices (vehicle headlamp aiming 
devices). No aiming pads are needed in such 
advanced technology. Since the lens does not 
participate in the aiming of the headlamp, 
aiming cannot be affected by misalignment of 
the lens during lens replacement in the 
Mercedes system.
3. Headlamp Beam Formation Not 
Affected

In the same Federal Register notice, 
NHTSA expressed concern that replacement 
lenses may alter the headlamp beam 
formation due to the fluting (prescription) of 
the lens. Several factors assure photometric 
compliance with Standard 108 for the 
Mercedes-Benz unbonded headlamp. First, in 
the headlamp manufacturing process, the 
headlamp (^designed so that the lens can be 
clipped onto any housing/reflector assembly 
and be assured of meeting the photometric 
performance requirements of Standard 108 
* * * [T]he design permits only a positive 
and secure attachment. There are no shims or 
adjustments that could influence the lens 
mounting. Second, from a design point of 
view, the physical size of the reflector and 
lens make the headlamp highly insensitive to 
minute positioning variations in mounting 
and/or manufacture.
4. V eh icle M aintenance

All affected vehicles are within the time 
constraints of the warranty period. Thus, 
within the next 12 months, (Mercedes] will 
be able to remedy the noncompliance when 
the subject vehicles are brought in for 
service. (Mercedes] will direct dealers to 
bond the headlamps of all noncomplying 
vehicles brought to authorized dealers for 
service.
5. C onclusion

In view of the fact that the headlamps 
comply with all performance aspects of 
Standards 108, that the replacement lenses 
are no longer available from (Mercedes) or its 
dealers, and that the vehicles will be 
remedied shortly through routine warranty 
maintenance, there is no adverse impact on 
safety. Therefore, (Mercedes believes that] 
NHTSA should grant (its] petition for an 
exemption for and inconsequential 
noncompliance with .Standard 108.

Interested persons are invited to 
submit written data, views, and 
arguments on the petition of Mercedes, 
described above.

Comments should refer to the docket 
number and be submitted to: Docket 
Section, National Highway Traffic
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Safety Administration, room 5109, 400 
Seventh Street, SW., Washington, DC 
20590. It is requested but not required 
that six copies be submitted.

All comments received before the 
close of business on the closing date 
indicated below will be considered. The 
application and supporting materials, 
and all comments received after the 
closing date, will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
the notice will be published in the 
Federal Register pursuant to the 
authority indicated below.

Comment closing date; March 14, 
1994.

Authority: (15 U.S.G 1417; delegations of 
authority at 49 CFR 1.50 and 49 CFR 501.8.

Issued cm February 7,1994.
Barry Felrice,
A ssociate A dm inistrator fo r  Rulem aking.
|FR Doc. 94—3108 Filed 2-10-94; 8:45 ami 
BILLING CODE 4&10-5S-M

DEPARTMENT OF THE TREASURY

Office of Foreign A ssets Control

Termination of Restrictions on 
importation of« and Certification 
Requirements for, Nickel and Nickel- 
Bearing Materials Originating in the 
Soviet Union or Its Successor States
AGENCY: Office of .Foreign Assets 
Control, Treasury.
ACTION: Notice.

SUMMARY: The Office of Foreign Assets 
Control is lifting its 1983 ban on the 
importation into the United States of 
un fabricated nickel and nickel-bearing 
materials from the Union of Soviet 
Socialist Republics (the “USSR”) and its

successor states. In light of this action, 
the Office of Foreign Assets Control is 
also eliminating the administrative 
procedure established in 1990, whereby 
certain nickel and nickel-bearing 
materials originating in the Russian 
Republic of the USSR could be imported 
only if accompanied by special 
certificates of origin issued by W O 
Raznoimport.
DATES: February 8,1994.
FOR FURTHER INFORMATION CONTACT: 
Gloria G. Brown, Sanctions Program 
Officer [tel.; 202/622-2500), or William 
B. Hoffinan, Chief Counsel (teL: 202/ 
622—2410), Office of Foreign Assets 
Control, Department of the Treasury; 
Washington, DC 20220.
SUPPLEMENTARY INFORMATION:
Electronic Availability

This document is available as an 
electronic file on The Federal Bulletin 
Board the day of publication in the 
Federal Register. By modem dial 202/ 
512-1387 or call 202/512-1530 for disks 
or paper copies. This file is available in 
Postscript, WordPerfect 5.1 and ASCII.
Background

On November 23,1983, the Office of 
Foreign Assets Control announced a ban 
on the importation into the United 
States of nickel and nickel-bearing 
materials (“nickel”) from the USSR. 48 
FR 53006. The ban was imposed 
because it was believed that nickel of 
Cuban origin was contained in nickel 
exported from the Russian Republic of 
the USSR to ffie United States. The 
importation of Cuban nickel is 
prohibited under the Cuban Assets 
Control Regulations, 31 CFR part 515 
(the “Regulations”).

On June 28,1990, pursuant to an 
exchange of letters between the

Government of the USSR and the 
Government of the United States, a 
procedure was established to permit the 
importation into the United States of 
certain nickel from two complexes in 
Russia. Nickel produced in the Russian 
Republic of the USSR by the Norilsk 
Mining and Metallurgical Plant and the 
Nickel Industrial Amalgamation at 
Monchegorsk could be imported 
provided that each shipment was 
accompanied by a certificate of origin 
issued by W O  Raznoimport as 
specified in the exchange of letters. 
Notice concerning the requirement for 
certificates of origin was published on 
July 20,1990. 55 FR 29704; see also 
Regulations, § 515536(c). -
- Following consultation between the 

Department of the Treasury and the 
Department of State, it was determined 
that these import restrictions could both 
be eliminated in light of changed 
circumstances in the Russian Republic 
after the breakup of the USSR, hi 
particular, because Russia has reduced 
its importation of Cuban-origin nickel 
significantly and patterns of trade 
indicate that such imports are not 
reexported, permitting the importation 
of nickel from the successor states to the 
USSR will have no weakening effect on 
the U.S. embargo of Cuba. The United 
States continues its firm commitment to 
rigorous enforcement of the Regulations.

Dated: January 13,1994.
R. Richard Newcomb,
D irector, O ffice  of Foreign A ssets Control.

Approved: January 19,1994.
John P. Simpson,
D eputy A ssistan t Secretary (Regulatory, T ariff 
&  Trade Enforcem ent).
(FR Doc- 94-3225 Filed 2-8-94; 21:47 am] 
BILLING CODE 4810-25-f
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This section of the FEDERAL REGISTER  
contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub. 
L. 94-409) 5 U.S.C. 552b(e)(3).

DEFENSE NUCLEAR FACILITIES SAFETY 
BOARD

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. § 552b), notice is hereby given of 
the following meeting of the Board:
TIME AND DATE: 2:00 p.m., March 7,1994.. 
PLACE: Public Hearing Room, Suite 700, 
625 Indiana Avenue, NW, Washington, 
DC 20004.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. The Board’s continuing review of the 
readiness of Los Alamos National 
Laboratory’s (LANL) Plutonium Facility (TA- 
5) for production of encapsulated plutonium 
(Pu238) oxide pellets for Radioisotope 
Thermoelectric Generators that provide 
electrical power for spacecraft used on deep 
space missions.

2. DOE’s evaluation of the Los Alamos 
National Laboratory’s efforts to comply with 
DOE nuclear-safety Orders.

3. Presentations by DOE and possibly the 
Board’s Technical Staff relating to the safety 
basis, including status of the emergency 
diesel generator, and the adequacy of 
protection of public and worker health and 
safety relative to LANL’s Plutonium Facility

The Department of Energy will take 
appropriate measures to safeguard any 
classified or controlled nuclear 
information it presents at this meeting. 
CONTRACT PERSONS FOR MORE 
INFORMATION: Robert M. Andersen, 
General Counsel, Defense Nuclear 
Facilities Safety Board, 625 Indiana 
Avenue, NW., Suite 700, Washington,
DC 20004, (202) 208-6387. This is not 
a toll free number.
SUPPLEMENTARY INFORMATION: The Los 
Alamos National Laboratory is currently 
preparing to proceed to full production 
of encapsulated pellets of plutonium 
(Pu238) oxide for Radioisotope 
Thermoelectric Generators to support 
NASA’s Cassini space program. The 
Board will discuss and deliberate upon 
public and worker health and safety 
issues related to LANL’S readiness to 
conduct Cassini operations at the 
Plutonium Facility. The meeting will 
include presentations by DOE and 
possibly the Board’s Technical Staff 
relating to LANL’s TA-55.

A transcript of the meeting will be 
made available by the Board for

inspection by the public at the Defense 
Nuclear Facilities Safety Board’s 
Washington office.

The Board reserves its right to further 
schedule and otherwise regulate the 
course of the meeting, to recess, 
reconvene, postpone, or adjourn the 
meeting, and otherwise exercise its 
powers under the Atomic Energy Act of 
1954, as amended.

Dated: February 9,1994.
Robert M> Andersen,
G eneral Counsel.
[FR Doc. 94-3363 Filed 2-9-94; 1:30 pm)
BILLING CODE 6820-KD-M

FEDERAL DEPOSIT INSURANCE
CORPORATION
Notice of Agency Meeting

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:17 p.m. on Tuesday, February 8, 
1994, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider (1) 
reports of the Office of Inspector 
General, and (2) matters relating to the 
probable failure of an insured 
depository institution.

In calling the meeting, the Board 
determined, on motion of Director 
Eugene A. Ludwig (Comptroller of the 
Currency)* seconded by Director 
Jonathan L. Fiechter (Acting Director, 
Office of Thrift Supervision), concurred 
in by Acting Chairman Andrew C. Hove, 
Jr., that Corporation business required 
its consideration of the matters on less 
than seven days’ notice to the public; 
that no earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(2), (c)(8),
(c)(9)(A)(ii), and (c)(9)(B), of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2), (c)(8), (c)(9)(A)(ii), 
and (c)(9)(B)).

The meeting was held in the Board 
Room of the FDIC Building located at 
550—17th Street, NW., Washington, DC.

Dated: February 8,1994.
Federal Deposit Insurance Corporation.
Patti C. Fox,
A ctin g D eputy E xecutive Secretary.
[FR Doc. 94-3394 Filed 2-9-94; 2:08 pm) 
BILLING CODE 671 *-01-M

Friday, February 11, 1994

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM
TIME AND DATE: Approximately 10:15 
a.m., Wednesday, February 16,1994, 
following a recess at the conclusion of 
the open meeting.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Proposals regarding amendments to the 
Hatch Act.

2. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

3. Any items carried forward from a 
previously announced meeting.
CONTACT PERSON FOR MORE INFORMATION: 
Mr. Joseph R. Coyne, Assistant to the 
Board; (202) 452—3204. You may-call 
(202) 452-3207, beginning at 
approximately 5 p.m. two business days 
before this meeting, for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting.

Dated: February 9,1994.
Jennifer J. Johnson,
A ssocia te Secretary o f th e Board.
[FR Doc. 94-3356 Filed 2-9-94; 11:36 am] 
BILUNG CODE 6210-01-P

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM
TIME AND DATE: 10:00 a.m., Wednesday, 
February 16,1994.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551.
STATUS: Open.
MATTERS TO BE CONSIDERED:
Summary Agenda

Because of their routine nature, no 
discussion of the following items is 
anticipated. These matters will be voted 
on without discussion unless a member 
of the Board requests that an item be 
moved to the discussion agenda.

1. Proposed amendments to Regulation E 
(Electronic Fund Transfers) to cover 
Electronic Benefit Transfer (EBT) programs 
established by federal, state, or local 
agencies. (Proposed earlier for public 
comment; Docket No, R-0796)

2. Publication for comment of revision of 
Regulation E (Electronic Fund Transfers).
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3. Proposal under the Board’s Payments 
System Risk Reduction Policy regarding 
daylight overdraft penalty fee for bankers’ 
banks, Edge corporations, and limited 
purpose trust companies. (Proposed earlier 
for public comment; Docket No. R-0693)

4. Proposals for reducing overnight 
overdrafts.

5. Any items carried forward horn a 
previously announced meeting.
Discussion Agenda
Please Note That No Discussion Items 
Are Scheduled for This Meeting

Note: If an item is moved from the 
Summary Agenda to the Discussion Agenda, 
discussion of the item will be recorded. 
Cassettes will then be available for listening 
in the Board’s Freedom of Information Office, 
and copies can be ordered for $5 per cassette 
by calling (202) 452-3684 or by writing to: 
Freedom of Information Office, Board of 

Governors of the Federal Reserve System, 
Washington, D.C. 20551

CONTACT PERSON FOR MORE INFORMATION: 
Mr. Joseph R. Coyne, Assistant to the 
Board; (202) 452-3204.

Dated: February 9,1994.
Jennifer J. Johnson,
Associate Secretary of the Board.
(FR Doc. 94-3357 Filed 2-9-94; 11:37 am] 
BILLING CODE S210-01-P

FEDERAL RETIREMENT THRIFT INVESTMENT 
BOARD
TIME AND DATE: 9 a.m., February 22,
1994.
PLACE: 4th Floor, Conference Room,
1250 H Street, NW., Washington, DC. 
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Approval of the minutes of the January 
18,1994, Board meeting.

2. Labor Department briefing.
3. Thrift Savings Plan activity report by the 

Executive Director.
4. Quarterly review of investment policy.

CONTACT PERSON FOR MORE INFORMATION: 
Tom Trabucco, Director, Office of 
External Affairs, (202) 942-1640.'

Dated: February 8,1994.
Roger W. Mehle,
Executive Director, Federal Retirement Thrift 
Investment Board.
(FR Doc. 94-3381 Filed 2-9-94; 1:21 pm) 
BILUNG CODE 8760-01-M

UNITED STATES INTERNATIONAL TRADE 
COMMISSION
(USITC SE—94-04]
TIME AND DATE: February 15,1994 at 9:30 
a.m.
PLACE: Room 101, 500 E Street S.W., 
Washington, DC 20436.
STATUS: Open to the public.

1. Agenda for future meeting.
2. Minutes.
3. Ratification List.
4. Inv. No. 731-TA-643 (Final) (Defrost 

Timers from Japan)—briefing and vote.
5. Continuation of discussion APO matters.
6. Outstanding action jacket: None.
In accordance with Commission 

policy, subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting.
CONTACT PERSON FOR MORE INFORMATION: 
Donna R. Koehnke, Secretary, (202) 
205-2000.

Issued: February 8,1994; '
Donna R. Koehnke,
Secretary.
(FR Doc. 94-3386 Filed 2-9-94; 1:36 pmj 
BILUNG CODE 7020-02-P

INTERSTATE COMMERCE COMMISSION 
Commission Voting Conference 
TIME AND DATE: 10:00 a.m., Wednesday, 
February 16,1994.

PLACE: Hearing Room Ah Interstate 
Commerce Commission, 12th and 
Constitution Avenue, NW., Washington, 
DC 20423.
STATUS: The Commission will meet to 
discuss among themselves the following 
agenda items. Although the conference 
is open for the public observation, no 
public participation is permitted.
MATTERS TO BE DISCUSSED:

Finance Docket No. 32173, Orange County 
Transportation Authority, Riverside County 
Transportation Commission, San Bernardino 
Associated Governments, San Diego 
Metropolitan Transit Development Board, 
North San Diego County Transit 
Development Board—Acquisition 
Exemption—The Atchison, Topeka and 
Santa Fe Railway Company, et al.1

AB-362 (Sub-No. 2X), Texas and 
Oklahoma R. R. Company—Abandonment 
Exemption—Between the Oklahoma—Texas 
State Line and Orient function (Sweetwater) 
Texas.

Ex Parte No. 444, Electronic Filing of 
Tariffs.

CONTACT PERSONS FOR MORE 
INFORMATION: Alvin H. Brown or A. 
Dennis Watson, Office of Congressional 
and Public Affairs, Telephone: (202) 
927-5350, TDD: (202) 927-5721.
Sidney L. Strickland, Jr.,
Secretary.
(FR Doc. 94-3380 Filed 2-9-94; 1:25 pm] 
BILUNG CODE 7036-01-P

1 This proceeding includes: Finance Docket No. 
32173 (Sub-No. l) . Orange County Transportation  
A uth ority  a n d  Riverside County Transportation  
Com m ission— Trackage Rights Exemption— The 
Atchison , Topeka and Santa Fe Company; Finance 
Docket No. 32172, Los Angeles County  
Transportation Commission—Acquisition  
Exem ption, Topeka an d  Santa Fe Railway  
Com pany; an d  Finance Docket No. 32172 (Sub No. 
1), Los A ngeles County Transportation  
Com m ission— Trackage Rights— The Atchison, 
Topeka an d  Santa Fe Railw ay Com pany
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 32 
RIN 1018-AB25

Addition of Eight National Wildlife 
Refuges to the List of Open Areas for 
Hunting, Three to the List for Sport 
Fishing and Pertinent Refuge-Specific 
Regulations
AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.
SUMMARY: The U.S. Fish and Wildlife 
Service (Service) adds eight national 
wildlife refuges (NWR(s)) to the lists of 
open areas for migratory game bird 
hunting, upland game hunting, and/or 
big game hunting, three NWRs to the list 
for sport fishing and pertinent refuge- 
specific regulations for those activities. 
The Service has determined that such 
uses will be compatible with and, in 
some cases, enhance the purposes for 
which each refuge was established. The 
Service has further determined that this 
action is in accordance with the 
provisions of all applicable laws, is 
consistent with principles of sound 
wildlife management, and is otherwise 
in the public interest by providing 
additional recreational opportunities of 
a renewable natural resource. In 
addition, these regulations are 
consistent with the new format which 
reorganizes all hunting and fishing 
regulations under one part.
EFFECTIVE DATE: This rule is effective on 
February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
Duncan L. Brown, U.S. Fish and 
Wildlife Service, Division of Refuges, 
MS 670 ARLSQ, 1849 C Street, NW., 
Washington, DC 20240; Telephone: 
703-358-1744.
SUPPLEMENTARY INFORMATION: National 
wildlife refuges are generally closed to 
hunting and sport fishing until opened 
by rulemaking. The Secretary of the 
Interior (Secretary) may open refuge 
areas to hunting and/or fishing upon a 
determination that such uses are 
compatible with the purpose(s) for 
which the refuge was established, and 
that funds are available for 
development, operation, and 
maintenance of a hunting or fishing 
program. The action must also be in 
accordance with provisions of all laws 
applicable to the areas, must be 
consistent with the principles of sound 
wildlife management, and must 
otherwise be in the public interest. This 
rulemaking opens eight refuges to

hunting and three to sport fishing. All 
of the hunting and fishing programs 
included in this openings document 
have refuge-specific hunting or fishing 
regulations which are included in this 
rulemaking.

This rulemaking will also include 
Little Pend Oreille National Wildlife 
Refuge in the alphabetical listing under 
section 32.67 Washington. This refuge 
was operated by the state of Washington 
until 1989. In November of 1989 
hunting plans for migratory game bird, 
upland game and big game were 
approved, as carryover programs under 
state regulation. These migratory game 
bird and upland game programs were 
not listed in the Code of Federal 
Regulations. The big game program was 
listed, but was inadvertently dropped 
when the Service recodified and 
consolidated the refuge-specific 
regulations for hunting and fishing. 
During the comment period, the Service 
recognized the need to correct that error 
and to add the two programs not 
previously not listed.

In the September 17,1993, issue of 
the Federal Register, 58 FR 48732, the 
Service published a proposed 
rulemaking to implement the hunting 
and fishing openings and invited public 
comment. The Service received 
comments from The Fund for Animals, 
Inc. and the Wildlife Refuge Reform 
Coalition. The substantive comments 
and our responses are as indicated 
below. The Service is aware that some 
of the hunting seasons have already 
begun. Any further delay in these 
openings would unnecessarily deprive 
the public of the hunting opportunities 
these programs would provide. 
Therefore, in accordance with 5 U.S.C. 
553(d)(3), the Service finds good cause 
to make this rule effective upon 
publication.
Comments Received and Service 
Responses

1. Comment: The comment period 
was inadequate to properly analyze the 
proposed hunting programs and their 
refuge-specific regulations.

Response: An abbreviated comment 
period was initially prescribed due to 
the fast approach of the scheduled 
hunting seasons. The Service was in 
error, however, in not explaining this in 
the proposed rulemaking. Accordingly, 
the comment period was extended an 
additional 20 days by publication in the 
Federal Register at 58 FR 53703.

2. Comment: The Refuge Recreation 
Act was violated because no 
independent finding of adequate 
funding to operate the hunts has been 
done and, furthermore, the public has 
not been allowed to review the refuge

budgets and make recommendations on 
how refuge units should spend their 
budget allocations.

Response: The adequacy of funding 
has been assured by the specific refuge 
unit opening to hunting/fishing, and has 
been verified by the Regional Office 
which has oversight responsibility of 
refuge unit budgets. The Refuge 
Recreation Act does not require that the 
public participate in the development of 
refuge unit budgets. There has been no 
finding in any of the openings that the 
wildlife resource, or operations of the 
refuge unit generally, will be 
compromised in any manner.

3. Comment: The openings have not 
adequately shown that they are 
biologically sound.

Response: All of the hunt plans 
include environmental assessments and 
speak to the population and habitat of 
the wildlife resource to be hunted and 
to other wildlife that may be impacted 
by the hunt. These elements of the hunt 
plans were generally discussed in the 
proposed rulemaking and the public 
was afforded the opportunity to review 
the plans. The Service supports its 
refuge managers’ decisions on the 
propriety of opening their refuge units 
to hunting and the concurrence required 
by the respective Regional Offices.

4. Comment: The compatibility 
determinations for the specific refuge 
hunts did not include adequate 
biological information from which such 
determination could be made and, 
furthermore, did not provide adequate 
information on what would constitute 
“sound wildlife management.”

Response: As discussed above, the 
biological basis for each hunt was 
discussed in each of the plans. The 
refuge managers made compatibility 
determinations properly and considered 
whether or not the hunting activity 
would be compatible with the purposes 
for which the refuge was established. As 
the Fund for Animals points out, die 
term “sound wildlife management” is 
not defined. However, absent such 
specific definition, the refuge managers’ 
determinations on compatibility and 
sound wildlife management must be 
accepted given their years of experience, 
professional judgment, and review of 
biology and habitat (as contained in the 
hunt plans). Comments based on 
philosophical disagreements on the 
propriety of hunting on any national 
wildlife refuge cannot be settled within 
this rulemaking process.

5. Comment: The Environmental 
Assessments (EAs) were not sufficient to 
comply with the National 
Environmental Policy Act of 1969 
(NEPA).
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Response: The Service notes the 
disagreement of the Fund for Animals 
with the EAs provided for each of the 
refuge-specific hunts. However, all 
components of NEPA were complied 
with in the development of these 
assessments. Again, the Service 
contends that the disagreement of the 
Fund for Animals is philosophical and 
not based on objective standards of 
review.

6. Comment: The Fund for Animals 
makes refuge-specific arguments to 
support its general conclusions above to 
support its conclusion that none of the 
hunting decision documents comply 
with existing Acts, regulations and 
policies that govern the establishment of 
hunting on national wildlife refuges.

Response: Thé Service finds that the 
hunt opening packages are complete, 
have included adequate information for 
concurrence by the Regional Office, and 
are in compliance with all rules and 
regulations governing the establishment 
of hunt programs on national wildlife 
refuges.

7. Comment: The Wildlife Refuge 
Reform Coalition concludes that the 
proposed openings are inappropriate 
and in violation of the National Wildlife 
Refuge System Administration Act and 
the Refuge Recreation Act.

Response: The Service notes that this 
comment is premised on the 
organization’s position that hunting is a 
“perversion of ItheJ purpose” of the 
refuge system. The Service has 
attempted, through the various decision 
documents required in the opening 
process for each refuge, to substantiate 
its decision that hunting on particular 
national wildlife refuges is within the 
confines of “sound wildlife 
management” and meets various rules 
and regulations prescribed for such 
openings.
Conformance With Statutory and 
Regulatory Authorities

The National Wildlife Refuge System 
Administration Act of 1966, as amended 
(NWRSAA) (16 U.S.C. 668dd), and the 
Refuge Recreation Act of 1962 (RRA) (16 
U.S.C 460k) govern the administration 
and public use of national wildlife 
refuges. Specifically, Section 4(d)(1)(A) 
of the NWRSAA authorizes the 
Secretary to permit the use of any areas 
within the National Wildlife Refuge 
System (Refuge System) for any 
purpose, including but not limited to 
hunting, fishing, public recreation and 
accommodations, and access, when he 
determines that such uses are 
Compatible with the purposes for which 
each refuge was established. The 
Service administers the Refuge System 
on behalf çf the Secretary. The RRA

gives the Secretary additional authority 
to administer refuge areas within the 
Refuge System for public recreation as 
an appropriate incidental or secondary 
use only to the extent that it is 
practicable and not inconsistent with 
the primary purposes for which the 
refuges were established. In addition, 
prior to opening refuges to hunting or 
fishing under this Act, the Secretary is 
required to determine that funds are 
available for the development, 
operation, and maintenance of the 
permitted forms of recreation.

In preparation for these openings, the 
refuge units have included in their 
“openings packages” for Regional 
review and approval from the 
Washington Office the following 
documents: A hunting/fishing plan; an 
environmental assessment; a Finding of 
No Significant Impact (FONSI), or an 
Environmental Impact Statement and 
Record of Decision; a section 7 
evaluation or statement that no 
endangered or threatened species exist 
on the refuge; a letter of concurrence 
from the affected States; and refuge- 
specific regulations, as provided herein. 
From a review of the totality of these 
documents, and for each refuge unit 
specifically, the Secretary determines 
that the opening of the areas to 
migratory game bird hunting, upland 
game hunting, big game hunting and 
sport fishing are compatible with the 
principles of sound wildlife 
management and will otherwise be in 
the public interest.

In accordance with the NWRSAA and 
the RRA, the Secretary has also 
determined that these openings for 
hunting and fishing are compatible and 
consistent with the primary purposes 
for which each of the refuges listed 
below was established, and that funds 
are available to administer the 
programs. The hunting and fishing 
programs will be generally within State 
and Federal (migratory game bird) 
regulatory frameworks. A brief 
description of the hunting and fishing 
programs follows:

Alamosa NWR is located in the San 
Luis Valley in south-central Colorado, 3 
miles southeast of the City of Alamosa.
It is administered as part of the 
Alamosa/Monte Vista National Wildlife 
Refuge Complex. The refuge is 11,169 
acres in size and consists primarily of 
Rio Grande River bottomland. This large 
mountain valley at an elevation of 7,500 
feet is an important waterfowl 
production area in spite of its southern 
location. The refuge is an important 
waterfowl breeding area with about 
3,000 ducks and 200 geese produced 
annually. This refuge provides 
important migrational habitat for 500 to

700 sandhill cranes and up to 90 bald 
eagles. Colonial waterbird nesting 
colonies exist on the refuge and can 
include 750 white-faced ibis, black- 
crowned night herons, and snowy and 
cattle egret nests. The sport'fishing 
program would open the southern 
portion of the refuge, about 5 miles 
along the Rio Grande River, to fishing 
from July 1 through September 30 
annually in accordance with State of 
Colorado fishing regulations regarding 
species, bag and possession limits and 
methods. All fish species present would 
be open to fishing. No special refuge 
permit would be required. The fishing 
program would not be open during 
spring, early summer, or fall in order to 
protect waterfowl migration and 
production habitat. The designated 
fishing season would not significantly 
affect waterfowl production. The river 
does not have a high value for brood 
production and has little use by 
waterbirds during this time. A section 7 
consultation was conducted with a 
finding that the fishing program is not 
likely to adversely affect any threatened 
or endangered species. An 
environmental assessment concluded 
that no significant impact to the human 
environment would occur if the fishing 
program were instituted. The estimated 
cost for the fishing program is $1,000 
and includes labor for informing the 
public with signing, answering 
questions, and extra law enforcement 
patrols. Once the fishing program is 
established, annual operating costs are 
estimated at approximately $700. This 
cost can be easily met with current 
refuge funding. Therefore, it is 
determined that for FY 94 funds are 
available for the development, 
operation, and maintenance of the 
program pursuant to the Refuge 
Recreation Act.

Browns Park National Wildlife Refuge 
is located in an isolated mountain valley 
in extreme northwestern Colorado. It 
lies along both sides of the Green River, 
entirely within Moffat County, 25 miles 
below Flaming Gorge Dam. It contains 
13,455 acres of river bottomland and 
adjacent beachland. The winters are 
unusually mild for mountainous 
country, thereby providing winter haven 
for wildlife. There are three distinct 
land types on the refuge: (1) Steep, 
rocky mountain slopes, (2) alluvial 
beachlands, and (3) conglomerate 
sedimentary river bottomlands. 
Numerous species of ducks and Great 
Basin Canada geese nest on the refuge. 
The waterfowl population swells by the 
thousands during the spring and fall 
migrations. Wading birds, shorebirds, 
and a variety of raptors also use the
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refuge during various seasons. Resident 
species include mule deer, pronghorn 
antelope, rabbits, and sage grouse. Elk 
and bighorn sheep occasionally visit the 
refuge. Species having threatened or 
endangered status include the bald 
eagle, peregrine falcon, Colorado River 
squawfish, humpback chub, and 
bonytail chub. The mission of the refuge 
is to preserve, restore and manage a 
portion of the Green River and 
associated ecosystems for optimum 
wildlife resources and to provide 
compatible human benefits associated 
with its wildlife and wildlands. The 
refuge will now open to the hunting of 
elk. The refuge is already open to the 
hunting of waterfowl, cottontail rabbit 
and mule deer. Aerial surveys indicate 
increasing numbers of elk are using the 
refuge during the fall and winter 
months. Up to 200 elk were observed on 
the refuge during the winter of 1991-92. 
A separate compatibility determination 
has concluded that the hunting of elk 
would be compatible with the purposes 
for which the refuge was established. 
Furthermore, the elk population is not 
anticipated to be detrimentally 
impacted by the proposed hunt, because 
the refuge is included within two 
separate big game State Management 
Units that are subject to limited draw 
only. A separate Section 7 evaluation 
under the Endangered Species Act has 
been done and a finding made that the 
program would not adversely affect any 
threatened or endangered species. An 
environmental assessment was done 
with a finding of no significant impact 
to the human environment. The initial 
cost for this hunt is approximately 
$1,000 and includes extra labor for 
informing the public with signing, 
writing an information sheet, answering 
questions and for extra law 
enforcement. Once established, the 
operating costs of the hunt are estimated 
at about $700 annually, which'is well 
within the refuge’s operational budget 
and, thus, there are sufficient funds 
available for the development, 
operation, and maintenance of this 
program as required by the Refuge 
Recreation Act.

Cypress Creek NWR, located in . 
southern Illinois, was established as an 
inviolate sanctuary, or for any other 
management purpose, for migratory 
birds and for the conservation of 
wetlands. The refuge is one component 
in the Cache River Wetlands system 
which, when fully acquired, will 
include nearly 60,000 acres. The refuge, 
as acquired to date, consists of 
approximately 3,800 acres of 
bottomland hardwood forests associated 
with riverine wetlands. The parcels

which make up the refuge lend 
themselves well to hunting, especially 
for waterfowl and upland game such as 
bob-white quail, cottontail rabbit, 
squirrel, mourning dove and white
tailed deer. These species are 
considered the target species for the 
refuge hunting plan. The hunting 
program objectives provide a minimum 
of 200-500 hunter use days on 
applicable areas opened to hunting. 
These areas have been determined to be 
compatible with refuge purposes and 
objectives that are in conformance with 
State regulations. The hunting program 
will also integrate species specific 
recommendations for management as 
determined by the various resource 
agencies involved in the project. 
Specifically, the hunt program will 
control the large build-up of wintering 
populations of Canada geese. Without 
such control, large goose build-ups are 
inevitable and could interrupt existing 
distribution strategies that have been 
agreed upon by State and flyway groups. 
Also, the white-tailed deer populations 
must be controlled to ensure disease 
free herds and to facilitate the 
reforestation project on the refuge. 
Additionally, the hunt program 
provides public opportunities for 
outdoor recreation.’ An environmental 
assessment was completed with a 
finding of no significant impact to the 
human environment. A Section 7 
consultation resulted in a finding that 
the program would not adversely affect 
any threatened or endangered species.
In addition, a separate compatibility 
determination concluded that the 
program would be compatible with the 
primary purposes of the refuge. Funding 
for the hunting program will be a part 
of the refuge’s operation and 
maintenance fund which is 
approximately $250,000 annually. It is 
anticipated that the hunting program 
will require one man-month (refuge 
wildlife biologist) at a cost to the 
Service of $3,640 annually. Therefore, it 
is determined that there are sufficient 
funds available for the development, 
operation, and maintenance of the 
program as required by the Refuge 
Recreation Act,

Meredosia NWR comprises 2,216 
acres of Meredosia Island, Meredosia 
Lake, and floodplain habitat. The refuge 
will now open to sport fishing in 
designated areas of the refuge. 
Historically known for waterfowl 
habitat, this refuge is located in Cass 
and Morgan Counties, Illinois, nine 
miles south of Beardstown and 
immediately north of Meredosia,
Illinois. The refuge was established in 
1973 as an inviolate sanctuary for

waterfowl. Prior to this establishment, 
the lands had been used (since 1922) as 
a hunt club and waterfowl sanctuary. 
The refuge rests on the river floodplain 
and consists of 1,802.3 acres of 
floodplain forest, 150 acres in most soil 
units, 161 acres of former cropland in 
various stages of natural regeneration,
72 acres in cropland and 25.5 acres of 
meadow. There are 5.2 miles of river 
bank and lake shore habitat. Sport 
fishing activities will occur primarily at 
the southern end of the refuge on 
recently acquired land. Sport fishing is 
made compatible with the established 
refuge purposes by closing migratory 
bird use areas to the public dining 
critical periods. Sport fishing is an 
opportunity that will facilitate the 
revival of the Meredosia wetland 
complex as a multi-purpose natural area 
available for public use. One of the 
objectives of the refuge is to provide 
environmental education and other 
compatible public use opportunities to 
the public. The refuge could provide 
excellent opportunities for people to 
experience and appreciate a river 
floodplain ecosystem. These public 
initiatives will be set into motion 
whenever permission is granted for the 
sport fishing program. A separate 
compatibility determination concluded 
that the program would be compatible 
with the primary purposes of the refuge. 
An environmental assessment resulted 
in a finding of no significant impact to 
the human environment. In addition, a 
Section 7 consultation under the 
Endangered Species Act concluded that 
the program would not adversely affect 
any threatened or endangered species. 
The minimal staff effort and associated 
administrative costs required to 
facilitate a sport fishing program on the 
refuge will cause no administrative 
conflicts with refuge operations and are 
sufficient to develop, operate, and 
maintain the program. This program is, 
therefore, in compliance, with the 
Refuge Recreation Act.

Driftless Area NWR was established 
in October 1989 to protect the 
endangered Iowa Pleistocene snail and 
the threatened northern wild 
monkshood plant. These two species, 
along with other rare snails and plants, 
are found almost exclusively on certain 
cool, moist, shaded slopes and cliffs, 
many of which are called algific talus 
slopes. The refuge will now open to a 
limited upland game and big game hunt 
and sport fishing will be allowed on 
designated areas of the refuge. The 
refuge consists of approximately 506 
acres of scattered parcels in three 
northeast Iowa counties. As planned, 
the refuge may expand to include tracts
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in southwest Wisconsin, southeast 
Minnesota and northwest Illinois.
Casual hunting and sport fishing were 
allowed on these lands prior to its 
establishment as a refuge. All limited 
hunting and fishing would occur away 
from the algific talus slopes where the 
rare species occur, and in designated 
buffer zones where no rare species are 
located. The refuge units to be opened 
for hunting are relatively small, 204 and 
209 acres, and have sufficient off-slope 
buffer zones where hunter use is j  
compatible. The specific areas to be 
opened for hunting are the Howard 
Creek Unit and the Fern Ridge Unit in 
Clayton County. The units opened to 
fishing are the Fern Ridge Unit and 
Steele’s Branch Unit in Clayton County. 
The sites are not expected to receive 
heavy use as they are not located near 
large population centers. Species 
available for hunting include white
tailed deer, cottontail rabbit, eastern 
grey squirrel, eastern fox squirrel, 
woodchuck, raccoon, opossum, coyote, 
red fox, grey fox, wild turkey, ring
necked pheasant, grey partridge, ruffed 
grouse, woodcock, American crow and 
rock dove. Because of extraordinarily 
high deer densities, the potential for 
detrimental impact on the endangered 
species through browsing and trampling 
is high. A section 7 consultation has 
been completed, with concurrence by 
the Rock Island Ecological Services 
Field Office, indicating that these 
activities will not adversely affect the 
listed species. A separate compatibility 
determination was completed with 
stipulations regarding seasons, hunting 
restrictions, firearms, the use of horses, 
and facilities. With the stipulations, it 
was determined that the hunting and 
fishing activities would be compatible 
with the conservation of the rare 
species. An ehvironmental assessment 
concluded that there would be no 
significant impact on the human 
environment. No additional funding or 
staffing will be needed to administer the 
program. Occasional law enforcement 
patrols will be conducted concurrent 
with other management functions.
There are sufficient funds and 
personnel, therefore, to develop, 
operate, and maintain this program as 
required by the Refuge Recreation Act.

Patuxent Wildlife Research Center 
(Center) is a 12,800 acre facility located 
approximately between Baltimore, 
Maryland and Washington, DC, in Anne 
Arundel and Prince George's counties, 
Maryland. The Patuxent River roughly 
bisects the property. The area which 
now will be open for hunting of 
migratory game birds, upland game and 
big game (deer) consists of a 8,100 acre

tract, known as the North Tract, which 
was transferred to the Center by the U.S. 
Army in 1991. Long-term wildlife 
research studies of migratory birds, 
environmental contaminants and 
endangered species are the primary 
purposes and objectives of the North 
Tract. The North Tract comprises a large 
contiguous forest (approximately 6,400 
acres) in the coastal plain of Central 
Maryland. This forest is directly 
connected to the large forested acreage 
of the original Patuxent Wildlife 
Research Center, Beltsville Agricultural 
Research Center, NASA Goddard Space 
Flight Center, National Park Service and 
Secret Service tracts to the south and 
west. Together these largely forested 
lands constitute the largest (20,000+ 
acres) contiguous forest or “greenway” 
in the coastal plain of Maryland. The 
hunting program on the North Tract will 
be managed to provide the public with 
a high quality wildlife oriented activity 
and an opportunity to explore the 
Nation’s valuable and renewable 
wildlife resources. Only harvestable 
surpluses of animals will be taken. 
Wildlife populations will not be 
allowed to experience overall decline by 
the conduct of sport hunting, with the 
exception of deer. Deer populations may 
be reduced to maintain the carrying 
capacity of their habitat. Prior to the 
transfer of the North Tract to the Center, 
this area was open to the public for 
hunting for over 30 years. The hunts 
will ensure that wildlife levels and good 
conservation management principles are 
followed. The hunting program will be 
so carefully controlled that locations 
and numbers of hunters in the field will 
be known at the Hunting Control Point. 
Participants in approved public use 
activities will be required to check in 
with Hunting Control so potential 
conflicts are avoided. A separate section 
7 consultation under the Endangered 
Species Act was completed with a 
finding of no adverse affect on any 
threatened or endangered species. An 
environmental assessment concluded 
that the program would have no 
significant impact on the human 
environment. A compatibility 
determination also found that the 
program would be compatible with the 
primary purposes of the refuge. Funding 
to continue public hunting on the North 
Tract will be provided exclusively by 
hunting permit fees. There áre, 
therefore, sufficient funds to develop, 
operate, and maintain the program in 
compliance with the Refuge Recreation 
Act.

W a l l k i l l  R i v e r  N W R  i s  l o c a t e d  i n  t h e  

T o w n s h i p s  o f  W a n t a g e ,  V e r n o n  a n d  

H a r d y s t o n  i n  S u s s e x  C o u n t y ,  N e w

Jersey and Warwick Township in 
Orange County, New York. The refuge 
was established, in large part, to serve 
as a key link in New Jersey’s planned 
Greenway system for the northern part 
of the State. The refuge includes 
approximately nine miles of the Wallkill 
River. The Wallkill River bottomlands of 
Sussex County, New Jersey, are one of 
the few, high quality waterfowl 
concentration areas remaining in the 
northwestern portion of the State. It is 
also unique as a wildlife habitat due to 
its expansive wetlands and great 
diversity of species it supports, 
including nineteen of the State’s listed 
threatened and endangered species. The 
refuge lies within two physiographic 
provinces, the Appalachian Valley and 
Ridge Province which encompass the 
Kittatinny Mountain Range to the west 
and the Highland Ridge System 
Province to the east. The Wallkill 
bottomlands have been farmed and 
mined for decades. The refuge will 
protect 4,200 acres of freshwater 
wetlands and 3,300 acres of adjacent 
upland when acquisition is completed. 
W'etland habitat types include 1,600 
acres of palustrine forest, 1,500 acres of 
emergent marsh, 600 acres of wet 
meadow, 400 acres of scrub-shrub 
marsh, and 100 acres of open water. 
Upland habitat types include 2,500 
acres of agricultural land and 800 acres 
of mixed hardwood. Resident wildlife is 
composed of a variety of game and non
game species of birds, mammals, fish 
and amphibians. Furbearers include 
beaver, muskrat, mink, and raccoon. 
Black bear and bobcat are also known to 
occur occasionally on the refuge. The 
refuge will now be open to hunting of 
deer in designated areas of its 
properties. Deer are abundant 
throughout the refuge. State deer 
biologists estimate a deer density of 
approximately 35 deer per square mile 
in Sussex County’s Deer Management 
Zone 2, of which Wallkill is a part. This 
is slightly higher than the Statewide 
mean pre-season density of 31 deer per 
square mile. The deer population in the 
area is stable at the present time. The 
number of hunters expected to use the 
area is relatively small and should not 
have any significant impact on the 
wildlife populations on the refuge. As 
determined in a separate compatibility 
determination, hunting of deer is 
compatible with thè purposes for which 
the refuge was established. A separate 
section 7 consultation under the 
Endangered Species Act was completed 
with a finding that the program would 
have no adverse afreet on any 
threatened or endangered species. An 
environmental assessment found that
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the program would have no significant 
impact on the human environment. 
Initial costs to open the refuge to 
hunting are estimated to be about $7,000 
including the cost of administering the 
first hunting season. Costs will decrease 
in subsequent years, with an anticipated 
annual operating cost of about $4,700. 
There are, therefore, sufficient hinds 
available with the annual operating 
budget of $178,300 to conduct this hunt. 
There are, accordingly, sufficient funds 
to develop, operate, and maintain the 
program pursuant to the Refuge 
Recreation Act.

Des Lacs NWR is located in northwest 
North Dakota, approximately 50 miles 
north of Minot and 90 miles east of the 
Montana state line. The long, narrow 
riverine refuge extends 26 miles in 
length from the Canadian border to 8 
miles south of Kenmare, North Dakota. 
The refuge includes all of the main 
water areas and adjacent uplands along 
this stretch of the Des Lacs Valley in 
Burke and Ward Counties. The 
topography is characterized by adjacent 
grass uplands descending a hundred 
feet into the river valley interspersed 
with numerous wooded draws and 
coulees. The refuge consists of 19,544 
acres, including 13,600 acres of upland, 
5,014 acres of open water, 700 acres of 
marsh, and 230 acres of wooded 
coulees. The refuge was established in 
1935 as a breeding ground for migratory 
birds and other wildlife. The refuge is 
an important waterfowl breeding and 
migration area in the Prairie Pothole 
Region. An average of 4,000-5,000 
ducks and 50-150 Giant Canada geese 
are produced annually. Resting use 
during fall migration is significant with 
a peak of 200-300,000 snow geese and 
up to 50,000 ducks using the refuge. The 
Des Lacs Hunting Plan was completed 
in 1985 and currently allows the 
hunting of white-tailed deer. This 
opening will add the hunting of upland 
game birds, rabbits and fox to that plan. 
Populations of upland game birds, 
rabbits and fox are sufficient in all but 
the most severe winter weather 
conditions, to sustain refuge objectives 
of maintaining viable populations of 
these species of resident wildlife. The 
timing of the hunts will avoid conflicts 
with other refuge objectives because: (1) 
All waterfowl would have left the refuge 
due to all wetlands freezing over; (2) 
virtually no endangered species will be 
present in the area except for an 
occasional bald eagle or peregrine 
falcon, because their primary food 
source, waterfowl, are not present; and
(3) use of refuge roads for wildlife 
observation is virtually non-existent due 
to winter weather and poor road

conditions due to snow drifts. A 
separate section 7 consultation under 
the Endangered Species Act was 
completed which determined that the 
program would have no adverse affect 
on any threatened or endangered 
species. A compatibility determination 
found that the proposed hunt program 
is compatible with the primary purposes 
of the refuge. An environmental 
assessment was completed on the 
program with a finding of no significant 
impact to the human environment. The 
estimated initial cost for this hunt is 
$1,000 and includes labor for additional 
signing, administration and law 
enforcement. Once the hunt becomes 
established, annual operating costs, are 
estimated at $500. These new costs can 
be met readily with current funding 
levels and are sufficient to develop, 
operate, and maintain the program in 
compliance with the Refuge Recreation 
Act.

J. Clark Salyer NWR, is located along 
the Souris River in Bottineau and 
McHenry Counties of north-central 
North Dakota. The 58,693 acre refuge 
extends from the Manitoba border 
southward for approximately 45 miles. 
The entire refuge lies within an area 
which was once Glacial Lake Souris.
The surrounding area is old lake bottom 
with extremely flat topography and a 
high density of temporary wetlands. 
While a primary objective of the refuge 
is waterfowl production, the area has a 
very diverse population of other bird 
species. More than 250 species have 
been noted, including sharp-tailed 
grouse, Swainson’s hawks, a wide 
variety of waterbirds, and relatively rare 
small birds such as Sprague’s pipits and 
Baird’s and LeConte’s sparrows. 
Endangered or threatened species such 
as the bald eagle, peregrine falcon and 
piping plover have been recorded.
White pelicans are present on the refuge 
all summer, while thousands of sandhill 
cranes, tundra swans and snow geese 
use the refuge as a feeding and resting 
area during migration. White-tailed 
deer, red fox, coyote, raccoon, mink, 
muskrat, beaver, porcupine and striped 
skunk are abundant. The refuge will 
now open itself to fox hunting. The 
refuge is already open to upland game 
hunting of pheasant, partridge, grouse 
and turkey. Red fox populations have 
adapted well to an environment 
modified by agricultural activity and 
their populations are higher than 
historical level. Red fox are a major 
cause of duck nest loss and kill many 
nesting hens on the refuge and other 
parts of the Prairie Pothole Region of 
North America. The fox populations 
have remained high in the State despite

liberal hunting and trapping regulations. 
Opening the refuge to fox hunting will 
fulfill a demand for predator hunting in 
the winter and achieve management 
objectives in harvesting surplus 
animals. A separate section 7 
consultation under the Endangered 
Species Act found that the program 
would not adversely affect any 
threatened or endangered species. A 
compatibility determination found that 
the hunt program would be compatible 
with the primary purposes of the refuge. 
In addition, an environmental 
assessment found that the program 
would present no significant impact to 
the human environment. The hunt can 
be administered along with other refuge 
hunts and activities with little or no 
added costs. Therefore, there are 
sufficient funds to develop, operate, and 
maintain this program and in 
compliance with the Refuge Recreation 
Act.

Eastern Shore of Virginia NWR, was 
established in August 1984, and is 
located at the southern terminus of the 
Delmarva Peninsula in Northampton 
County, Virginia. At present, the refuge 
encompasses 548 acres, 57 of which lie 
to the west of Route 13 and the 
remaining 491 lie to the east of this 
highway. The refuge will now open to 
a big game (white-tailed deer) hunt. Five 
hunting zones totalling 500 acres will be 
open for public deer hunting. Permits 
will be required and will specify 
conditions for each type of hunt in each 
of the five hunting zones. One of the 
primary objectives of the refuge is to 
maintain healthy populations of 
wildlife. Deer populations are now at or 
above carrying capacity of the refuge 
habitat. Over or under harvest will be 
prevented by annual adjustments to the 
hunting program. The number of hunt 
days, the hunt zones, and the numbers 
of hunters per zone can be increased or 
decreased. This hunting plan initiates 
deer hunting as a means of keeping deer 
populations in balance with refuge 
habitat, while also providing public 
outdoor recreation benefits. Hunting has 
been found to be compatible with the 
primary purpose of the refuge. A 
separate section 7 consultation under 
the Endangered Species Act found that 
the program would not adversely affect 
any threatened or endangered species.
In addition, an environmental 
assessment found that the program 
would present no significant impact to 
the human environment. There are 
sufficient funds to develop, operate, and 
maintain this program and, accordingly, 
this hunt program would be in 
compliance with the Refuge Recreation 
Act.



Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations 6685

This rule was not subject to review 
under Executive Order 12866.
Paperwork Reduction Act

The information collection 
requirements for part 32 are found in 50 
CFR part 25 and have been approved by 
the Office of Management and Budget 
under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1018-0014. 
The information is being collected to 
assist the Service in administering these 
programs in accordance with statutory 
authorities which require that 
recreational uses be compatible with the 
primary purposes for which the areas 
were established, 'the information 
requested in the application form is 
required to obtain a benefit.

The public reporting burden for the 
application form is estimated to average 
six (6) minutes per response, including 
time for reviewing instructions, 
gathering and maintaining data, and 
completing the form. Direct comments 
on the burden estimate or any other 
aspect of this form to the Service 
Information Collection Officer, U.S. Fish 
and Wildlife Service, 1849 C Street,
NW., MS 224 ARLSQ, Washington, DC 
20240; and the Office of Management 
and Budget, Paperwork Reduction 
Project (1018-0014), Washington, DC 
20503.
Environmental Considerations

Pursuant to the requirements of 
section 102(2)(C) of die National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)), environmental 
assessments have been prepared for 
these openings. Based upon the 
Environmental Assessments, the Service 
issued Findings of No Significant 
Impact with respect to the openings. 
Section 7 evaluations were prepared 
pursuant to the Endangered Species Act, 
with a finding that the programs likely 
would not adversely affect any 
threatened or endangered species.

Duncan L. Brown, Division of 
Refuges, U.S. Fish and Wildlife Service, 
Washington, DC, is the primary author 
of this rulemaking document.
List of Subjects in 50 CFR Part 32

Hunting, Fishing, Reporting and 
recordkeeping requirements. Wildlife, 
Wildlife refuges.

Accordingly, part 32 of chapter I of 
Title 50 of the Code of Federal 
Regulations is amended as set forth 
below:

PART 32—[AMENDED]
1. The authority citation for part 32 

continues to read as follows:
Authority: 5 U.S.C 301; 16 U.S.C 460k,

664,668dd, and 715i.

§32.7 [Amended]
2. Section 32.7 is amended by adding 

alphabetically “Cypress Creek National 
Wildlife Refuge“ and “Meredosia 
National Wildlife Refuge” under 
Illinois; “Driftless Area National 
Wildlife Refuge” under Iowa; “Patuxent 
Wildlife Research Center” under 
Maryland; “Wallkill River National 
Wildlife Refuge” under New Jersey; 
“Eastern Shore of Virginia National 
Wildlife Refuge” under Virginia; and 
“Little Pend Oreille National Wildlife 
Refuge” under Washington.

3. Section 32.25 Colorado is amended 
by adding text to paragraph D. of the 
Alamosa National Wildlife Refuge; and 
by revising paragraph C. of Browns Park 
National Wildlife Refuge to read as 
follows:
§ 32.25 Colo rack?.
* * * * *

A lam osa  N a tio n a l W ild life  R efuge  
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. The fishing season is July 1 through 
September 30.

* 2. Fishing activity is limited to daylight use
only.
* * * * *

B row ns P ark  N a tio n a l W ild life  Refuge 
* * * * *

C. Big Game Hunting. Hunting of mule 
deer and elk is permitted on designated areas 
of the refuge subject to the following 
conditions:
-1. Elk hunting shall be governed by State 

hunting rules and regulations specific to the 
taking of elk within the State of Colorado.

2. Two safety and buffer zones will be 
closed to hunting to protect the refuge and 
private facilities, as identified by the refuge 
manager as those areas closed to the hunting 
of mule deer and cottontail rabbit
* * * * *

4. Section 32.32 Illinois is amended 
by adding Cypress Creek National 
Wildlife Refuge and Meredosia National 
Wildlife Refuge to the alphabetical 
listing to read as follows:
§32.32 Illinois.
*  *  *  *  *

C ypress C reek N a tio n a l W ild life  R efuge
A. Hunting of Migratory Game Birds. 

Hunting of migratory birds is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Boats, decoys and blinds must be 
removed from the refuge at the conclusion of 
each day’s hunt.

2. Only goose hunting is allowed in the 
area known as the “Ducks Unlimited Area.”

3. Hunters must check in and out of the 
refuge each day of hunting.

B. Upland Game Hunting. Hunting of bob- 
white quail, rabbit, raccoon, opossum,

coyote, red fox and grey fox is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Hunters must check in and out of the 
refuge each day of hunting.

2. No hunting after sunset is permitted.
C . Big Game Hunting. Hunting of white

tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: Hunters must check in and out of 
the refuge each day of hunting.

D. Sport Fishing. [R e s e r v e d ]  
* * * * *

Meredosia National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. 

(Reserved!
B. Upland Game Hunting. [Reserved]
C. Big Game Hunting. [ R e s e r v e d ]
D. Sport Fishing. Fishing is permitted on 

designated areas of the Meredosia National 
Wildlife Refuge subject to the following 
conditions:

1. Fishing is permitted from February 16 
through October 15 on all refuge waters, from 
boat or from the bank.

2. F r o m  O c t o b e r  16 t h r o u g h  F e b r u a r y  15, 
f i s h i n g  i s  p e r m i t t e d  s o u t h  o f  C a r v e r  L a k e  b y  
f o o t  a c c e s s  o n l y .

3. Fishing is allowed during daylight hours 
only.
* * -' * * *

5. Section 32.34 Iowa is amended by 
adding Driftless Area National Wildlife 
Refuge to the alphabetical listing to read as 
follows:

§32.34 Iowa.
* * * * *

Driftless Area National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. 

[ R e s e r v e d ]
B. Upland Gam e Hunting. Hunting of 

upland game is permitted on designated 
areas of the refuge subject to the following 
condition: Hunting is permitted only 
between November 1 and the close of State 
established seasons, or January 15, whichever 
comes first.

C Big Game Hunting. Hunting of white
tailed deer is permitted on designated areas 
of the refuge subject to the following 
conditions:

1 .  H u n t i n g  i s  p e r m i t t e d  o n l y  b e t w e e n  
N o v e m b e r  1 a n d  t h e  c l o s e  o f  S t a t e  
e s t a b l i s h e d  s e a s o n s ,  o r  J a n u a r y  15, w h i c h e v e r  
c o m e s  f ir s t .

2. Hunting is restricted to archery and 
muzzleloader-use only.

3. C o n s t r u c t i o n  o r  u s e  o f  p e r m a n e n t  b l i n d s ,  
p l a t f o r m s  o r  l a d d e r s  i s  n o t  p e r m i t t e d .

4. All stands must be removed from the 
refuge at the end of the day’s hunt

5. H u n t i n g  i n  a r e a s  p o s t e d  “ C l o s e d  A r e a ”  
i s  s t r i c t l y  p r o h i b i t e d .

6 .  F i r e a r m s  a r e  p e r m i t t e d  o n l y  d u r i n g  a n  
o p e n  h u n t i n g  s e a s o n .

7. Horses or other hoofed animals are 
prohibited.

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge.
* * * * *

6. Section 32.39 Maryland is amended 
by adding Patuxent Wildlife Research
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Center to the alphabetical listing to read 
as follows:
§32.39 Maryland.
* * * * *

Patuxent Wildlife Research Center
A . Hunting o f  Migratory Game Birds. 

Hunting of migratory birds is permitted on 
designated areas of the Center subject to the 
following conditions:

1. Seasonal permit is required.
2. A fee is required for issuance of a 

seasonal permit
3. The use of a retriever is mandatory on 

any impounded waterg. Retrievers shall be of 
the traditional breeds,'such as Chesapeake 
Bay, Golden, etc.

4. Dogs observed running loose or 
unattended in unauthorized areas shall be 
subject to seizure by law enforcement 
officers.

B. Upland Game Hunting. Hunting of 
upland game is permitted on designated 
areas of the Center subject to the following 
conditions:

1. Seasonal permit is required.
2. A fee is required for issuance of a 

seasonal permit
3. Hunting pf upland game is suspended 

during the firearm deer season.
4. Hunters must wear in a conspicuous 

manner on head, chest and back, a minimum 
of 400 square inches of solid-colored hunter 
orange clothing or material.

5. Dogs observed running loose or 
unattended in unauthorized areas shall be 
subject to seizure by law enforcement, 
officers.

C. Big Game Hunting. Hunting of deer is 
permitted on designated areas of the Center 
subject to the following conditions:

1. Seasonal permit is required.
2. A fee is required for issuance of a 

seasonal permit
3. Validation of hunter safety proficiency 

test is required.
4. Dogs are not permitted.
5. No hunting with black powder handguns 

will be permitted.
6. Possession of rifled slug or pumpkin ball 

is permitted only during the firearm deer 
season. Use of buckshot is strictly prohibited.

7. Only shotguns loaded with rifled slug or 
pumpkin ball and black powder rifles, 40 
caliber or larger, with not less than 60 grains 
of black powder or equivalent in Pyrodex, 
shall be used for hunting deer during the 
firearm deer season.

8. During the firearm deer season, the use 
of bow and arrow is prohibited.

9. Hunting of upland game is suspended 
during the firearm deer season.

10. Hunters must wear in a conspicuous 
manner on head, chest and back a minimum 
of 400 square inches of solid-colored hunter 
orange clothing or material. Bow hunters 
must follow this requirement when moving 
to and from the deer stand, but are not 
required to wear hunter orange when 
positioned to hunt

11. Only portable deej stands with safety 
belts are permitted. Safety belts must be worn 
while in the stand.

D. Sport Fishing. [Reserved]

7. Section 32.49 New Jersey is 
amended by adding Wallkill River 
National Wildlife Refuge to the 
alphabetical listing to read as follows:
§ 32,49 New Jersey.
* * * . * *

Wallkill River National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. 

(Reserved]
B. Upland Gam e Hunting. (Reserved]
C. Big Gam e Hunting. Hunting of white

tailed deer is permitted on designated areas 
of the refuge subject to the following 
conditions:

1. Refuge hunting hours are concurrent 
with State hunting hours. Hunters may enter 
the refuge no earlier than two hours bqfore 
shooting time and leave no later than one 
hour after the end of shooting hours.

2. Hunters must wear in a conspicuous 
manner at least 400 square inches of hunter 
orange on their person.

3. Only portable tree stands may be used 
and must be removed from the refuge each 
day.

D. Sport Fishing. (Reserved]

8. Section 32.53 North Dakota is 
amended by adding text to paragraph B. 
of Des Lacs National Wildlife Refuge; 
and by revising paragraph B. of J. Clark 
Salyer National Wildlife Refuge to read 
as follows:
§32.53 North Dakota. 
* * * * *
Des Lacs National Wildlife Refuge 
* * * * *

B. Upland Gam e Hunting. Hunting of ring
necked pheasants, sharp-tailed grouse, gray 
partridge, cottontail rabbit, jackrabbits, 
snowshoe hares and fox is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Only nontoxic shot or falconry may be 
used.

2. Upland game birds and rabbit shotgun 
season is from December 1 through the end 
of the State season.

3. The upland game bird and rabbit 
falconry season is from December 1 through 
March 31.
* * * * *

J. Clark Salyer National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
pheasant, partridge, grouse, turkey and fox is 
permitted on designated areas of die refuge 
subject'to the following conditions:

1. Fox hunting opens annually on the day 
following the close of the regular firearm deer 
season and closes on March 31.

2. Fox hunting is closed from % hour after 
sunset until V2 hour before sunrise.
* - ’ ..*' " * . * *

9. Section 32.66 Virginia is amended 
by adding Eastern Shore of Virginia 
National Wildlife Refuge to the 
alphabetical listing to read as follows:

§32.66 Virginia.
* * * * *

Eastern Shore of Virginia National Wildlife 
Refuge

A . Hunting o f  Migratory Game Birds. 
(Reserved]

B. Upland Gam e Hunting. (Reserved]
C. Big Game Hunting. Hunting of deer is 

permitted on designated areas of the refuge 
subject to the following conditions:

1. Permits are required.
2. Only shotguns, 20 gauge or larger, 

loaded with buckshot, and bow and arrow 
are permitted.

3. Dogs are not permitted.
4. Only portable tree stands may be used 

and must be removed at the end of each hunt 
day.

5. Shotgun hunters must wear, in a 
conspicuous manner, on head, chest, and 
back, a minimum of 400 square inches of 
solid-colored orange clothing or material.

D. Sport Fishing. (Reserved] 
* * * * *

10. Section 32.67 Washington is 
amended by adding Little Pend Oreille 
National Wildlife Refuge to the 
alphabetical listing to read as follows:
§ 32.67 Washington.
*  *  *  *  *

Little Pend Oreille National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. 

Hunting of migratory game birds is permitted 
on designated areas of the refuge.

B. Upland Gam e H u n tin g Hunting of 
upland game is permitted on designated 
areas of the refuge.

C. Big Game Hunting. Hunting of white
tailed deer and elk is permitted on 
designated areas of the refuge.

D. Sport Fishing. Sport fishing is permitted 
on designated areas of the refuge subject to 
the following condition: Permits are required.
«r * * * *

Dated: December 2,1993.
Richard N. Smith,
A cting Director.
(FR Doc. 94-1536 Filed 2-10-94; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 32
RIN 1018-AA71

Refuge-Specific Hunting and Fishing 
Regulations
AGENCY: Fish and Wildlife Service, 
Interior. .
ACTION: Final rule.
SUMMARY: The Fish and Wildlife Service 
(Service) amends certain regulations 
that pertain to migratory game bird 
hunting, upland game hunting, big game
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hunting and sport fishing on individual 
national wildlife refuges. Refuge 
hunting and fishing programs are 
reviewed annually to determine 
whether the individual refuge 
regulations governing these programs 
should be modified, deleted or have 
additions made to them. Changing 
environmental conditions, State and 
Federal regulations, and other factors 
affecting wildlife populations and 
habitat may warrant modifications to 
insure the continued compatibility of 
hunting and fishing with the purposes 
for which the individual refuges were 
established. Modifications are designed, 
to the extent practical, to make refuge 
hunting and fishing programs consistent 
with State regulations.
EFFECTIVE DATE: This rule is effective 
February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
Duncan L. Brown, Division of Refuges, 
U.S. Fish and Wildlife Service, 1849 C 
Street, NW., MS 670 ARLSQ, 
Washington, DC 20240; Telephone (703) 
358-1744.
SUPPLEMENTARY INFORMATION: 50 CFR 

art 32 contains provisions governing 
unting and fishing on national wildlife 

refuges. Hunting and fishing are 
regulated on refuges to (1) insure 
compatibility with refuge purposes, (2) 
properly manage the wildlife resource,
(3) protect other refuge values, and (4) 
insure refuge user safety. On many 
refuges, the Service policy of adopting 
State hunting regulations is adequate in 
meeting these objectives. On other 
refuges, it is necessary to supplement 
State regulations with more restrictive 
Federal regulations to insure that the 
Service meets its management 
responsibilities, as outlined under the 
section entitled “Conformance with 
Statutory and Regulatory Authorities.“ 
Refuge-specific hunting and fishing 
regulations may be issued only after a 
wildlife refuge is opened to migratory 
game bird hunting, upland game 
hunting, big game hunting or sport 
fishing through publication in the 
Federal Register. These regulations may 
list the wildlife species that may be 
hunted or are subject to sport fishing, 
seasons, bag limits, methods of hunting 
or fishing, descriptions of open areas, 
and other provisions as appropriate. 
Previously issued refuge-specific 
regulations for hunting and fishing are 
contained in 50 CFR part 32. Many of 
the amendments to these sections are 
being promulgated to standardize and 
clarify the existing language of these 
regulations.

In the September 22,1993, issue of 
the Federal Register, 58 FR 49382, the 
Service, published a proposed

rulemaking and invited public 
comment. The Service received no 
outside comments to the rulemaking 
and minor administrative corrections 
were made as submitted by the Regional 
Offices. Any further delay in the 
finalization of the refuge-specific 
regulations would hinder the effective 
administration of the hunts already 
scheduled for this year. Therefore, 
under 5 U.S.C. 553(d)(3), the Service 
finds good cause to make this rule 
effective upon publication.
Conformance with Statutory and 
Regulatory Authorities

The National Wildlife Refuge System 
Administration Act (NWRSAA) of 1966, 
as amended (16 U.S.C. 668dd), and the 
Refuge Recreation Act of 1962 (16 
U.S.C. 460k) govern the administration 
and public use of national wildlife 
refuges. Specifically, Section 4(d)(1)(A) 
of the NWRSAA authorizes the 
Secretary of the Interior to permit the 
use of any area within the Refuge 
System for any purpose, including but 
not limited to, hunting, fishing and 
public recreation, accommodations and 
access,‘when he determines that such 
uses are compatible with the major 
purpose(s) for which the area was 
established.

The Refuge Recreation Act authorizes 
the Secretary to administer areas within 
the Refuge System for public recreation 
as an appropriate incidental or 
secondary use only to the extent that it 
is practicable and not inconsistent with 
the primary purpose(s) for which the 
areas were established. The Refuge 
Recreation Act also authorizes the 
Secretary to issue regulations to carry 
out the purposes of the Act. Hunting 
and sport fishing plans are developed 
for each refuge prior to opening it to 
hunting or fishing. In many cases, 
refuge-specific hunting and fishing 
regulations are included in the hunting 
and sport fishing plans to ensure the 
compatibility of the hunting and sport 
fishing programs with the purposes for 
which the refuge was established. Initial 
compliance with the NWRSAA and 
Refuge Recreation Act is ensured when 
hunting and sport fishing plans are 
developed, and the determinations 
required by these acts are made prior to 
the addition of refuges to the lists of 
areas open to hunting and fishing in 50 
CFR. Continued compliance is ensured 
by annual review of hunting and sport 
fishing programs and regulations.

This rulemaking has been reviewed 
by the Office of Management and 
Budget under Executive Order 12866.

Paperwork Reduction Act
The information collection 

requirements for part 32 are found in 50 
CFR part 25 and have been approved by 
the Office of Management and Budget 
under 44 U.S.C. 3501 et seq. and 
assigned clearance number 1018-0014. 
The information is being collected to 
assist the Service in administering these 
programs in accordance with statutory 
authorities which require that 
recreational uses be compatible with the 
primary purposes for which the areas 
were established. The information 
requested in the application form is 
required to obtain a benefit.

The public reporting burden for the 
application form is estimated to average 
six (6) minutes per response, including 
time for reviewing instructions, 
gathering and maintaining data, and 
completing the form. Direct comments 
on the burden estimate or any other 
aspect of this form to the Service 
Information Collection Clearance 
Officer, U.S. Fish and Wildlife Service, 
1849 C Street NW., MS 224 ARLSQ, 
Washington, DC 20240; and the Office 
of Management and Budget, Paperwork 
Reduction Project (1018-0014), 
Washington, DC 20503.
Environmental Considerations

Compliance with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4332(C)) and the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543) is ensured when 
hunting and sport fishing plans are 
developed, and the determinations 
required by these acts are made prior to 
the addition of refuges to the lists of 
areas open to hunting and fishing in 50 
CFR. Refuge-specific hunting and 
fishing regulations are subject to a 
categorical exclusion from the NEPA 
process if they do not significantly alter 
the existing use of a particular national 
wildlife refuge. The changes proposed 
in this rulemaking would not 
substantially alter the existing uses of 
the refuges involved. Information 
regarding hunting and fishing permits 
and the conditions that apply to 
individual refuge hunts, sport fishing 
activities and maps of the respective 
areas are retained at refuge headquarters 
and can be obtained from the regional 
offices of the U.S. Fish and Wildlife 
Service at the addresses listed below: 
Region 1—California, Hawaii, Idaho, 

Nevada, Oregon, and Washington.
Assistant Regional Director—Refuges 

and Wildlife, U.S. Fish and Wildlife 
Service, Eastside Federal Complex, 
suite 1692, 911 NE. 11th Avenue, 
Portland, Oregon 97232-4181; 
Telephone (503) 231-6214.
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Region 2—Arizona, New Mexico, 
Oklahoma, and Texas.

Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, Box 1306, Albuquerque, 
New Mexico 87103; Telephone 
(505) 766-1829.

Region 3—Illinois, Indiana, Iowa, 
Michigan, Minnesota, Missouri, 
Ohio, and Wisconsin.

Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, Federal Building, Fort 
Snelling, Twin Cities, Minnesota 
55111; Telephone (612) 725-3507. 

Region 4—Alabama, Arkansas, Florida, 
Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, 
Tennessee, South Carolina, Puerto 
Rico, and the Virgin Islands.

Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, Richard B. Russell Federal 
Building, 75 Spring Street SW.t 
Atlanta, Georgia 30303; Telephone 
(404) 331-0833.

Region 5—Connecticut, Delaware, 
District of Columbia, Maine, 
Maryland, Massachusetts, New 
Hampshire, New Jersey, New York, 
Pennsylvania, Rhode bland, 
Vermont, Virginia, and West 
Virgiiiia.

Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, 300 W. Gate Center Drive, 
Hadley, Massachusetts 01035; 
Telephone (413) 253-8200.

Region 6—Colorado, Kansas, Montana, 
Nebraska, North Dakota, South 
Dakota, Utah, and Wyoming.

Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, Box 25486, Denver Federal 
Center, Denver, Colorado 80225; 
Telephone (303) 236-8145.

Region 7—Alaska (hunting and fishing 
on Alaska refuges is in accordance 
with State regulations. There are no 
refuge-specific hunting and fishing 
regulations for these refuges).

Assistant Regional Director—Refuges 
and Wildlife, U.S. Fish and Wildlife 
Service, 1011E. Tudor Rd., 
Anchorage, Alaska 99503; 
Telephone (907) 786-3538.

Duncan L. Brown, Division of 
Refuges, U.S. Fish and Wildlife Service, 
Washington, DC 20240, is the primary 
author of this rulemaking document.
List of Subjects in 50 CFR Part 32

Hunting, Fishing, Reporting and 
recordkeeping requirements, Wildlife, 
Wildlife refuges.

Accordingly, part 32 of chapter I of 
title 50 of the Code of Federal 
Regulations is amended as set forth 
below;

PART 32—{AMENDED]
1. The authority citation for part 32 

continues to read as follows:
Authority; 5 U.S.C. 301; 16 U.S.C. 460k,

664, 668dd, and 715i.
§32.71 [Amended]

2. Section 32.7 is amended by adding 
the alphabetical listings of “Bill 
Williams River National Wildlife 
Refuge" under the state of Arizona, 
"Hanalei National Wildlife Refuge" and 
“Kakahaia National Wildlife Refuge” 
under the state of Hawaii, “Stillwater 
Management Area” and “Stillwater 
National Wildlife Refuge" under the 
state of Nevada, and by removing the 
listing of “Willow Creek National 
Wildlife Refuge” under the state of 
California.

3. Section 32.20 Alabama is amended 
by revising paragraph D. of Choctaw 
National Wildlife Refuge; and by 
revising paragraph D.l. of Eufaula 
National Wildlife Refuge to read as 
follows:
§32.20 Alabama.
* * * * *
Choctaw National Wildlife Refuge 
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions;

1. Fishing, boating and public access are 
permitted only from one-half hour before 
sunrise to one-half hour after sunset

2. Frogging, turtle trapping and bowfishing 
are not permitted.

3. The use of trot lines, snag lines, set lines, 
nets or traps is not permitted.

4. Airboats and jet skis are prohibited.
5. Fishing or entry is not permitted in the 

waterfowl sanctuary areas from December 1 
through March 1.
Eufaula National Wildlife Refuge 
* * * * *

D. Sport Fishing.* * *
1. Fishing, frogging and turtle trapping are 

permitted year-round in all refuge waters 
contiguous with the Walter F. George 
Reservoir, with the following exception: no 
bank fishing is allowed from the Bradley, 
Houston or Kennedy Units from November 1 
through February 29, annually. 
* * * * *

4. Section 32.22 Arizona is amended 
by adding Bill Williams River National 
Wildlife Refuge to the alphabetical 
listing; revising paragraphs B. and C. of 
Buenos Aires National Wildlife Refuge; 
by revising introductory text of 
paragraph A., revising paragraphs A.I.,
A. 2., A.4., A.6, and A.7., B.I., B.2., B.3., 
and removing paragraphs B.4., B.5., and
B. 6., and revising paragraphs C. and D. 
of Cibola National Wildlife Refuge; by 
revising introductory text of paragraph
A., revising paragraphs A.3. and adding

new paragraphs A.4. and A.5., revising 
paragraphs B.4., C., and D. of Havasu 
National Wildlife Refuge; by revising 
paragraphs A., B.I., B.2., B.3., and 
adding new paragraphs B.4. and B.5., 
and revising paragraph D. of Imperial 
National Wildlife Refuge; and by 
revising paragraph B.l. and removing 
paragraph B.3. of Kofa National Wildlife 
Refuge to read as follows:
§32.22 Arizona.
* * * * *

Bill Williams River National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of mourning and white-winged 
doves is permitted on designated areas of the 
refuge subject to the following condition: 
Hunters shall possess and use, while in the 
field, only nontoxic shot

B. Upland Game Hunting. Hunting of quail 
and cottontail rabbit is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Hunters shall possess and use, while in 
the field, only nontoxic shot

2. Only shotguns are permitted.
C. Big Game Hunting. Hunting of desert 

bighorn sheep is permitted on designated 
areas of the refuge.

D. Sport Fishing. Sport fishing is permitted 
in designated areas. *
Buenos Aires National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
cottontail rabbit, jackrabbit, coyote, fox, 
skunks, badger, weasel, raccoon, ringtail and 
bobcat is permitted on designated areas of the 
refuge.

C. Big Game Hunting. Hunting of mule and 
white-tailed deer, javelina and feral hogs is 
pemutted on designated areas of the refuge. 
* * * * *
Cibola National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of geese, ducks, coots, moorhens, 
common snipe, mourning and white-winged 
dove is permitted on designated areas of the 
refuge subject to the following conditions:

1. Only shotguns are permitted.
2. Hunters shall possess and use, while in 

the field, only nontoxic shot.
* * * * *

4. Payment of a hunt fee is required.
* * * * *

6. Hunting is permitted until 3 p.m.
7. Temporary blinds, boats, and decoys 

must be removed from the refuge following 
each day's hunt

B. Upland Game Hunting. * * *
1. Only shotguns and bows and arrows are 

permitted.
2. Hunters shall possess and use, while in 

the field, only nontoxic shot
3. Hunting is permitted until 3 p.m.
C. Big Game Hunting. Huntjng of mule 

deer is permitted on designated areas of the 
refuge subject to the following condition: 
During the waterfowl season, hunting of deer 
is not permitted on farm Unit 2 before 12 
p.m. each day.
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D. Sport Fishing. Fishing and hogging are 
permitted subject to the following conditions:

1. Cibola Lake and all adjoining land East 
of the Colorado River Dry Cut in Zone III is 
open to fishing from March 15 through Labor 
Day.

2. Cibola Lake and all adjoining land East 
of the Colorado River Dry Cut in Zone III is 
closed to frogging after Labor Day.
Havasu National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of mourning and white-winged 
doves, ducks, coots, moorhens, geese and 
common snipe is permitted on designated 
areas of the refuge subject to the following 
conditions:
★  * idir * H

3. Hunters shall possess and use, while in 
the field, only nontoxic shot.

4. The following apply only to Pintail 
Slough (all refuge lands north of the north 
dike):

i. A fee is required for waterfowl hunting.
ii. Dove hunting is permitted only during 

the September season.
5. Temporary blinds, boats, and decoys 

must be removed from the refuge following 
each day’s hunt

B. Upland Game Hunting. * * *
* * * * *

4. Hunters shall possess and use, while in 
the field, only nontoxic shot.

C. Big Game Hunting. Hunting of desert 
bighorn sheep is permitted on designated 
areas of the refuge.

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following condition: Designated portions of 
the Topock Marsh are closed to all entry from 
October 1 through January 31.
Imperial National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of mourning and white-winged 
doves, ducks, coot, moorhens, geese and 
common snipe is permitted on designated 
areas of the refuge subject to the following 
conditions:

1. Pits and permanent blinds are not 
allowed.

2. Temporary blinds, boats and decoys 
must be removed from the refuge following 
each day’s hunt.

3. Hunters shall possess and use, while in 
the field, only nontoxic shot.

B. Upland Game Hunting. * * *
1. Allowed methods of take for quail and 

cottontail rabbit are shotgun and bow and 
arrow. '

2. Nontoxic shot is required for hunting 
quail and cottontail rabbit.

3. Cottontail rabbit hunting is permitted 
September 1—February 7.

4. Permits are required for hunting coyote, 
bobcat and fox.

5. Coyote, bobcat and fox hunting is 
permitted October 8-February 28 only, 
except that it is not permitted dining the 
State general deer season.
* * * * *

D. Sport Fishing. Fishing and frogging for 
bullfrogs (Rana catesbeiana) are permitted on 
designated areas of the refuge subject to the 
following condition: Designated portions of

the Martinez Lake and Ferguson Lake are 
closed to entry from October 1 to March 1.
Kofa National Wildlife Refuge
•k it * * *

B. Upland Game Hunting. * * *
1. Hunting of coyote, fox, and bobcat is 

permitted October 8-February 28 except as 
provided below.
* * *■ * *

5. Section 32.23 Arkansas is amended 
by revising paragraph D.l. and adding 
new paragraph D.7 to Big Lake National 
Wildlife Refuge; by revising paragraph 
D.l. of Cache River National Wildlife 
Refuge; by revising paragraphs A., B. 
and C. of Felsenthal National Wildlife 
Refuge; by revising paragraphs A., B. 
and C. of Overflow National Wildlife 
Refuge; and by revising paragraph D. of 
Wapanocca National Wildlife Refuge to 
read as follows:
§ 32.23 Arkansas.
* * * : * *

Big Lake National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
1. Fishing is permitted from March 1 

through October 31 with the following 
exceptions: Bank fishing is permitted at any 
time in the area around Floodway Dam south 
of the Highway 18 bridge, and fishing only 
from sunrise to sunset from nonmotorized 
boats and boats with electric motors is 
permitted in the Sand Slough-Mud Slough 
Area from November 1 through the end of 
February.
* * * * *

7. The taking of largemouth bass is
{»ermitted in accordance with the posted 
ength and/or slot limits.

Cache River National Wildlife Refuge 
* * * * ■ *

D. Sport Fishing. * * *
1. Fishing or entry is not permitted in the 

waterfowl sanctuary areas from November 15 
through February 28. 
* * * * *

Felsenthal National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of ducks, geese, coots, and 
woodcock is permitted on designated areas of 
the refuge subject to the following condition: 
Permits are required.

B. Upland Game Hunting. Hunting of 
quail, squirrel, rabbit, raccoon, and opossum 
is permitted on designated areas of the refuge 
subject to the following condition: Permits 
are required.

C. Big Game Hunting. Hunting of white
tailed deer and turkey is permitted on 
designated areas of the refuge subject to the 
following conditioh: Permits are required.
* * * * *
Overflow National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of ducks, geese, coots, and 
woodcock is permitted on designated areas of 
the refuge subject to the following condition: 
Permits are required.

B. Upland Game Hunting. Hunting of 
quail, squirrel, rabbit, raccoon, and opossum 
is permitted on designated areas of the refuge 
subject to the following condition: Permits 
are required.

C. Big Game Hunting. Hunting of white
tailed deer and turkey is permitted on 
designated areas of the refuge subject to the 
following condition: Permits are required.
* * * * *

Wapanocca National Wildlife Refuge 
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing is permitted from March 15 
through September 30 only from sunrise to 
sunset.

2. The use of live carp, shad, buffalo, and 
goldfish for bait is not permitted.

3. The use of yo-yos, jugs, drops, trotlines 
and all commercial fishing tackle is not 
permitted.

4. Big Creek and Ditch 8 are closed to 
fishing.

5. The taking of largemouth bass is 
permitted in accordance with the posted 
length and/or slot limits.
* * * * *

6. Section 32.24 California is amended by 
revising paragraph A. 2. of Clear Lake 
National Wildlife Refuge; by revising 
paragraphs A. and B. of Colusa National 
Wildlife Refuge; by adding new paragraphs
A.4. and A. 5., and revising paragraphs B. and
D. of Delevan National Wildlife Refuge; by 
revising paragraph B. of Kern National 
Wildlife Refuge; by revising paragraph A. of 
Kesterson National Wildlife Refuge; by 
revising paragraphs A.6. and B.l. of Lower 
Klamath National Wildlife Refuge; by 
removing paragraph A.5. and revising 
paragraph B. of Merced National Wildlife 
Refuge; by revising paragraphs A.4. and B. of 
Modoc National Wildlife Refuge; by revising 
paragraph A.4. and adding paragraph A. 5., 
and by revising paragraph B. of Sacramento 
National Wildlife Refuge; by revising 
paragraph A. of Salinas River National 
Wildlife Refuge; by revising paragraph A.3. of 
Salton Sea National Wildlife Refuge; by 
removing paragraph A.6. of San Francisco 
Bay National Wildlife Refuge; by revising 
paragraphs A.3. and B. of San Luis National 
Wildlife Refuge; by removing paragraph A.5. 
of San Pablo Bay National Wildlife Refuge; 
by revising paragraphs A. and B. of Sutter 
National Wildlife Refuge; by revising 
paragraphs A.7. and B.l. of Tule Lake 
National Wildlife Refuge; and by removing 
the alphabetical listing of Willow Creek 
National Wildlife Refuge to read as follows:

§32.24 California.
* * * * *

Clear Lake National Wildlife Refuge
A . Hunting o f  Migratory Game 

Birds. * * *
* * * * *

2. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot. 
* * * * *
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Colusa National Wildlife Refuge
A  Hunting o f Migratory Game Birds. 

Hunting of geese, ducks, coots, moorhens and 
snipe is permitted on designated areas of the 
refuge subject to the following conditions:

1. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

2. Hunters may not possess more than 25 
shells while in the field.

B. Upland Game Hunting. Hunting of 
pheasant is permitted on designated areas of 
the refuge subject to the following 
conditions:

1. Access to the hunt area is by foot traffic 
only.

Bicycles and other conveyances are not 
permitted.

2. Hunters shall possess and use, while in 
the field, only nontoxic shot 
* * * * *

Delev an National Wildlife Refuge
A. Hunting of Migratory Game 

Birds. * * *
* * * * *

4. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

5. Hunters may not possess more than 25 
shells while in the field.

B. Upland Game Hunting. Hunting of 
pheasant is permitted only in the free roam 
areas of the refuge subject to the following 
conditions:

1. A special one-day pheasant hunt is 
permitted in the spaced blind unit on the 
first Monday after the opening of the State 
pheasant hunting season.

2. Hunters shall possess and use, while in 
the field, only nontoxic shot

3. Access to the hunt area is by foot traffic 
only. Bicycles and other conveyances are not 
permitted.
* * * * *

D. Sport Fishing. Fishing is permitted 
during daylight hours only from February 15 
through October 1.
* * * * *

Kern National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
pheasant is permitted on designated areas of 
the refuge subject to the following 
conditions:

1. Pheasant hunting is only permitted in 
the free roam unit.

2. Hunters shall possess and use, while in 
the field, only non-toxic shot. 
* * * * *

Kesterson National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of geese, ducks, coots and moorhens 
is permitted on designated areas of the refuge 
subject to the following conditions:

1. Hunters must travel to and from parking 
areas and blind sites "with firearms unloaded.

2. Hunters may not use or possess more 
than 25 shells per day.

3. Hunters are restricted to their original 
spaced blind except for retrieving downed 
birds, placing decoys, or traveling to and 
from the parking area.

4. Hunters must hunt from their original 
spaced blind except when shooting to 
retrieve crippled birds. 
* * * * *

Lower Klamath National Wildlife Refuge 
* * * * *

A. Hunting of Migratory Game Birds. * * * 
* * * * *

6. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot. 
* * * * *

B. Upland Game Hunting. * * *
1. Hunters shall possess and use, while in 

the field, only nontoxic shot 
* * * * *

Merced National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. (Reserved]
* * * . * *

Modoc National Wildlife Refuge 
• * * * *

A. Hunting of Migratory Game Birds. * * *
*  *  *  *  *

4. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot. 
* * * * *

B. Upland Game Hunting. Hunting of 
pheasant is permitted on designated areas of 
the refuge subject to the following condition: 
Hunting is by permit only and is limited to 
junior hunters possessing a valid Junior 
Hunting license. Hunters shall possess and 
use, while in the field, only nontoxic shot 
* * * * *

Sacramento National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * * 

* * * * *
4. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
5. Hunters may not possess more than 25 

shells while in the field.
B. Upland Game Hunting. Hunting of. 

pheasant is permitted on designated areas of 
the refuge subject to die following 
conditions:

1. A special one-day only pheasant hunt is 
permitted in the spaced blind unit on the 
first Monday after the opening of the State 
pheasant hunting season.

2. Hunters shall possess and use, while in 
the field, only nontoxic shot

3. Access to the hunt area is by foot traffic 
only. Bicycles and other conveyances are not 
permitted.
* * * * *

Salinas River National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of geese, ducks, coots, and moorhens 
is permitted on designated areas of the 
refuge.
* * * * *

Salton Sea National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * * 

* * * * *

3. Firearms must be unloaded while being 
transported between parking areas and blind 
sites.
* * * * *
San Luis National Wildlife Refuge 
* * * * *

A. Hunting of Migratory Game Birds. * * *
* * * * *

3. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot. 
* * * * *

B. Upland Game Hunting. Hunting of 
^pheasant is permitted on designated areas of 
the refuge subject to the following condition: 
Hunters shall possess and use, while in the 
field, only nontoxic shot 
* * * * *

Sutter National Wildlife Refuge
A. Hunting of Migratory Game Birds§. 

Hunting of geese, ducks, coots, moorhens and 
snipe is permitted on designated areas of the 
refuge subject to the following conditions:

1. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

2. Hunters may not possess more than 25 
shells while in the field.

B. Upland Game Hunting. Hunting of 
pheasant is permitted on designated areas of 
the refuge subject to the following 
conditions:

1. Hunters shall possess and'use, while in 
the field, only nontoxic shot.

2. Access is by foot traffic only. Bicycles 
and other conveyances are not permitted.
* * * * *
Tule Lake National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * *
* * * * *

7. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

B. Upland Game Hunting. * * *
1. Hunters shall possess and use, while in 

the field, only nontoxic shot 
* * * * *

7. Section 32.28 Florida is amended 
by revising paragraph D. of J.N. “Ding” 
Darling National Wildlife Refuge; by 
revising paragraphs D.l. and D.2. of 
Lower Suwannee National Wildlife 
Refuge; by revising the refuge heading 
and paragraph D. of Merritt Island 
National Wildlife Refuge; and by 
revising paragraphs C  and D. of St. 
Vincent National Wildlife Refuge to 
read as follows:
§32.28 Florida.
* * * * *

J.N. “Ding” Darling National Wildlife Refuge 
* * * * *

D. Sport Fishing. Fishing and crabbing are 
permitted on designated areas of the refuge 
subject to the following conditions:

1. Fishing is permitted in refuge waters 
except in the Mangrove Head Pond, Tower 
Pond, and Tarpon Bay Slough at the Bailey 
Tract.

2. Taking of blue crabs is permitted with 
the use of dip nets only. The use of lines, 
traps, and bait are not permitted.
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3. Daily limit of 20 blue crabs per person 
of which no more than 10 can be females.

4. The taking of horseshoe crabs, stone
crabs and spider crabs is prohibited.
* ft ft ft ft

Lower Suwannee National Wildlife Refuge
ft ft ft *

D. Sport Fishing. * * *
1. Fishing is permitted in interior creeks, 

sloughs and ponds year-round from sunrise 
to sunset except that fishing is not permitted 
during quota big game hunts.

2. Boats are not permitted in refuge ponds. 
Boats may not be left on the refuge overnight.
Merritt Island National Wildlife Refuge
ft ft ft ft ft

D. Sport Fishing. Fishing, crabbing, 
clamming, oystering and shrimping are 
permitted in designated areas of the refuge 
subject to the following conditions:

1. Night fishing is permitted from a boat 
only in Mosquito Lagoon, Indian River, 
Banana River, and Haulover Canal. A night 
fishing permit is required. .

2. Fishing lines must be attended at all 
times.

3. Vehicle access north and south Haulover 
Canal is limited to designated public access 
routes and launch areas.

4. Boat launching off Black Point Wildlife 
Drive is prohibited.

5. Air thrust boats are prohibited.
6. Boat launching or mooring between 

sunset and sunrise is permitted only at 
Beacon 42 fish camp and Bair’s Cove at 
Haulover Canal Recreation Area.

7. Motorized boats are prohibited year 
round in the Banana River Manatee 
Sanctuary (north of KARS Park on the west 
side of the Barge Channel and north of the 
Air Force power line on the east side of the 
Barge Channel). This includes any boat 
having an attached motor or a non-attached 
motor that is capable of use (including 
electric trolling motors). 
* * * * *

St. Vincent National Wildlife Refuge 
* * * * *

C. Big Game Hunting. Hunting of white
tailed deer, sambar deer, and feral hogs is 
permitted on designated areas of the refuge 
subject to the following condition: Permits 
are required.

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing is permitted only from sunrise 
to sunset.

2. Only nonmotorized boats and boats with 
electric motors are permitted.

3. The use of live minnows as bait is not 
permitted.

4. Fishing is permitted in Lakes 1, 2, and 
Oyster Pond from April 1 through September 
30.

5. Fishing is permitted in Lakes 3,4, and 
5 from May 15 through September 30.

8. Section 32.29. Georgia is amended 
by adding paragraphs D.4. and D.5. to 
Banks Lake National Wildlife Refuge; by 
revising paragraph D.l. and adding new 
paragraph D.5. to Blackbeard Island

National Wildlife Refuge; by revising 
paragraph D.2. and adding a new 
paragraph D.3. to Harris Neck National 
Wildlife Refuge; by adding new 
paragraphs D.4. and D.5. to Okefenokee 
National Wildlife Refuge; and by 
revising paragraphs D.l., D.2. and D.3. 
of Savannah National Wildlife Refuge to 
read as follows:
§32.29 Georgia.
* * * ft ' ft

Banks Lake National Wildlife Refuge
ft ft  ft ft ft

D. Sport Fishing. * * * 
* * * * *

4. The daily creel limit is 5 largemouth 
bass, 5 channel catfish, and 25 of any one, 
or combination, of bream or sunfish. 
Possession of more than the daily creel limit 
at any time is not permitted.

5. The taking of largemouth bass smaller 
than 14 inches is not permitted.
Blackbeard Island National Wildlife Refuge
* * * * *

D. Sport Fishing. * * *
1. Freshwater fishing is permitted from 

March 15 through October 25 from sunrise to 
sunset.
* * * * *

5. Bank fishing into estuarine waters is 
permitted only from sunrise to sunset.
ft ft ft ft ft

Harris Neck National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
* * * * *

2. Bank fishing into estuarine waters is 
permitted only from sunrise to sunset.

3. The Barbour River public boat ramp is 
closed to public access and use from March 
1 through August 31.
Okefenokee National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
ft ft ft ft ft

4. The daily creel limit is 5 largemouth 
bass, 5 channel catfish, and 25 of any one, 
or combination, of bream or sunfish. 
Possession of more than the daily creel limit 
is not permitted.

5. The taking of largemouth bass smaller 
than 14 inches is not permitted.
* * * * *

Savannah National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
1. Fishing is permitted on refuge 

impoundments from March 15 through 
October 31.

2. Fishing is permitted from boats into tidal 
• creeks from February 1 through October 31.

3. Fishing is permitted from sunrise to 
sunset.
* * * * *

9. Section 32.30 Hawaii is amended 
by revising paragraph C. of Hakalau 
Forest National Wildlife Refuge; and by

adding the alphabetical listings of 
Hanalei National Wildlife Refuge and 
Kakahaia National Wildlife Refuge to 
read as follows:
§32.30 Hawaii.
* ft ft ft ft

Hakalau Forest National Wildlife Refuge
* * * * *

C. Big Game Hunting. Hunting of feral pigs 
is permitted on designated areas of the refuge 
subject to the following condition:. 
Reservations are required for hunters 
accessing Maulua Tract through Maulua 
Gate.
* * * * *

Hanalei National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

(Reserved]
B. Upland Game Hunting. (Reserved]
C. Big Game Hunting. [Reserved]
D. Sport Fishing. Fishing is permitted on 

designated areas of the refuge.
Kakahaia National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
[Reserved]

B. Upland Game Hunting. (Reserved]
C. Big Game Hunting. [Reserved]
D. Sport Fishing. Fishing is permitted on 

designated areas of the refuge.
10. Section 32.31 Idaho is amended 

by revising paragraph A. of Bear Lake 
National Wildlife Refuge; by revising 
paragraphs A. and B. of Camas National 
Wildlife Refuge; by revising paragraph
A.3., adding a new paragraph B.4., and 
revising paragraph D.2. of Deer Flat 
National Wildlife Refuge; by removing 
paragraph A.4. of Kootenai National 
Wildlife Refuge; by revising paragraphs
A. and B. of Minidoka National Wildlife 
Refuge to read as follows:
§32.31 Idaho.
* * * * *

Bear Lake National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of geese, ducks, coots and common 
snipe is permitted on designated areas of the 
refuge subject to the following conditions:

1. Air-thrust boats are not permitted.
2. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
* * * * *

Camas National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of geese, ducks, coots and snipe is 
permitted on designated areas of the refuge 
subject to the following condition: Snipe 
hunters shall possess and use, while in the 
field, only nontoxic shot

B. Upland Game Hunting. Hunting of 
pheasant and grouse is permitted on 
designated areas of the refuge subject to the 
following condition: Pheasant hunters shall 
possess and use, while in the field, only 
nontoxic shot.
* * * * *
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Deer Flat National Wildlife Refuge
A. Hunting o f  Migratory Game Birds. * * *

* * * * *
3. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
* * ' * * *

B. Upland Game Hunting. * * *
* * * * *

4. Pheasant, quail and partridge hunters 
shall possess and use, while in the held, only 
nontoxic shot.
* * * * *

D. Sport Fishing. * * *
* * * * *

2. Nonmotorized boats are permitted from 
Vz hour before sunrise to Vz hour after sunset 
from October 1 through April 14, within the 
area bounded by the water’s edge extending 
to a point 200 yards lakeward in front of the 
lower dam fishing area A, and in front of the 
upper dam, fishing area B.
* * * * *

Minidoka National Wildlife Refuge
A. Hunting o f  Migratory Gam e Birds. 

Hunting of geese, ducks and coots is 
permitted on designated areas of the refuge.

B. Upland Game Hunting. Hunting of 
pheasant, partridge and cottontail rabbits, 
including pygmy rabbit, is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Hunting is permitted only during the 
waterfowl season.

2. Pheasant hunters shall possess and use, 
while in the field, only nontoxic shot.
* . * * * *

11. Section 32.32 Illinois is amended 
by revising paragraph D. of Chautauqua 
National Wildlife Refuge; by revising 
paragraphs B.l. and C.3., and adding 
new paragraph D.7 to Crab Orchard 
National Wildlife Refuge; by revising 
paragraphs C, D.2. and D.4. of Mark 
Twain National Wildlife Refuge; and by 
revising the refuge heading and 
paragraphs A.I., A.2., B.l., B.2., B.3.,
C.I., C.2., C.3., C.4., and adding new 
paragraph C5. to Upper Mississippi 
River Wildlife and Fish Refuge to read 
as follows:
§32.32 Illinois.
* * . * * *

Chautauqua National Wildlife Refuge 
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Sport fishing, and the harvest of frogs 
and turtles, are allowed on all refuge waters 
during daylight hours from December 15 
through October 15. Sport fishing is not 
allowed in the Waterfowl Hunting Area 
during waterfowl hunting season.

2. A 10 mile per hour boat speed limit is 
in effect throughout the entire sport fishing 
area.

3. Private boats may not be left in refuge 
waters overnight.

4. Motorboats are restricted to “slow 
speed/minimum wake.”

Crab Orchard National Wildlife Refuge 
* * * * *

B. Upland Gam e Hunting. * * *
1. Upland game hunting is not permitted 

in the controlled goose hunting areas during 
the permitted waterfowl hunting season.
* * * * *

C. Big Gam e Hunting. * * *
* * * * ' *

3. Deer hunting is not permitted in the 
controlled goose hunting areas during the 
permitted waterfowl hunting season.

D. Sport Fishing. * * *
* * * * *

7. Organizers of all fishing events must 
possess a special use permit issued by the 
refuge.
Mark Twain National Wildlife Refuge 
* * * * *

C. Big Gam e Hunting. Hunting of white
tailed deer is permitted on designated areas 
of the refuge subject to the following 
conditions:

1. Hunting of deer is permitted on the 
Gardner and Big Timber Divisions and on 
Turkey and Otter Islands.

2. Hunting of white tailed deer on the 
Delair Division is allowed with permit, only. 
Hunters may only use historic weapons, and 
must check in and out of the refuge each day 
of hunting. Stands must be removed each 
day; the construction or use of permanent 
blinds, platforms or ladders is not permitted. 
Hunting is permitted from one half hour 
before sunrise to 3 p.m.

D. Sport Fishing. * * *
* * * * *

2. Fishing is permitted in the Louisa 
Division, Iowa, from February 1 until 
September 15, with the exception of certain 
designated areas adjacent to the Port Louisa 
Road which are open to fishing all year. 
* * * * *

4. Fishing is permitted in the Calhoun, 
Batchtown, and Gilbert Lake Divisions, 
Illinois, from December 16 through October 
14.
Upper Mississippi River Wildlife and Fish 
Refuge

A . Hunting o f  Migratory Game Birds. * * *
1. Hunting of all migratory birds is 

prohibited on refuge areas posted “Area 
Closed,” and on the Goose Island “No 
Hunting” Zone in Pool 8.

2. Permits are required for Potters Marsh in 
Pool 13 except’during the early teal season.

B. Upland Gam e Hunting. * * *
1. Hunting is allowed until season closure, 

or March 1, whichever date occurs first, 
except that hunting of turkey is permitted 
during the State wild turkey season.

2. Hunting is permitted on refuge areas 
posted “Area Closed” beginning the day after 
the close of the regular duck season until 
season closure or March 1, whichever occurs 
first, except that hunting of turkeyds 
permitted during the State spring wild turkey 
season.

3. Hunting is prohibited at all times on the 
Goose Island “No Hunting” Zone in Pool 8.

C. Big Gam e Hunting. * * *
1. Hunting is allowed until season closure, 

or March 1, whichever date occurs first.

2. Hunting is permitted on refuge areas 
posted “Area Closed” beginning the day after 
the close of the regular duck season until 
season closure or March 1, Whichever date 
occurs first

3. Hunting is prohibited at all times on the 
Goose Island “No Hunting” Zone in Pool 8.

4. Construction or use of permanent blinds, 
platforms or ladders is not permitted.

5. All stands must be removed from the 
refuge at the end of each day’s hunt.
* * * . * *

12. Section 32.34 Iowa is amended by 
revising paragraphs A.2., A.3. and D.4. 
of DeSoto National Wildlife Refuge; and 
by revising paragraph D.l. of Union 
Slough National Wildlife Refuge to read 
as follows:
§32.34 Iowa.
* * * * *

De Soto National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. * * * 

* * * * *
2. Hunting is permitted until noon each 

day from November 1 through the second 
Friday in December.

3. Hunters may not use or possess more 
than 15 shells per day.
* * * * *

D. Sport Fishing. * * *
* * * *• *

4. Only the use of pole and line, or rod and 
reel, is permitted from April 15 through 
October 14 with the exception that archery 
and spear fishing are permitted only for 
nongame fish from April 15 to October 14.
* * * * *
Union Slough National Wildlife Refuge 
*. * * * * .

D. Sport Fishing. * * *
1. Fishing is permitted from March 1 

through September 30.
* * * * *

13. Section 32.37 Louisiana is 
amended by revising paragraphs D.l. 
and D.2. and adding new paragraph D.3. 
to Bogue Chitto National Wildlife 
Refuge; by revising paragraphs C. and D. 
of Cameron Prairie National Wildlife 
Refuge; by revising paragraphs B., D.2., 
D.3., and D.4. of Catahoula National 
Wildlife Refuge; by revising paragraph 
D. of Delta National Wildlife Refuge; by 
revising paragraphs A., C. and D. of 
Lacassine National Wildlife Refuge; by 
adding new paragraph D.6 to Lake 
Ophelia National Wildlife Refuge; by 
revising paragraphs A. and D. of Sabine 
National Wildlife Refuge; and by 
revising paragraph D. of Tensas River 
National Wildlife Refuge to read as 
follows:
§32.37 Louisiana.
* * * /* ' *

Bogue Chitto National Wildlife Refuge "
* * * * *

D. Sport Fishing. * * *
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1. Fishing is permitted year-round.
2. Camping is permitted in designated 

areas only.
3. Only cotton limb lines are permitted. 

Cameron Prairie National Wildlife Refuge
* *. ft  ft ' f t . '

C. Big Game Hunting. Hunting of white
tailed deer is permitted on designated areas 
of the refuge subject to the following 
conditions:

1. Permits are required.
2. Any person entering, using, or 

occupying the refuge for hunting must abide 
by all terms and conditions in the refuge 
hunting brochure.

D. Sport Fishing. Sport fishing is permitted 
on the Gibbstown Unit and sport fishing and 
castnetting are permitted on the East Cove 
Unit subject to the following conditions:

1. Refuge permits are required.
2. Any person,entering, using or occupying 

the refuge must abide by all terms and 
conditions set forth in the appropriate refuge 
fishing brochure.
Catahoula National Wildlife Refuge
* * * * *

B. Upland Game Hunting. Hunting of 
squirrel and rabbit is permitted on designated 
areas of the refuge subject to the following 
condition: Daily permits are required.
* * * * *

D. Sport Fishing. * * * 
* * * * *

2. Boat launching on all refuge waters is 
permitted as designated in refuge brochure. 
Only nonmotorized boats or boats with 
motors of 10 horsepower or less are 
permitted. Boats may not be left on the refuge 
overnight.

3. Cowpen Bayou is open to fishing year- 
round.

4. Duck Lake, Muddy Bayou, all outlet 
waters, and all flooded woodlands are open 
to fishing and boating from March 1 through 
October 31.
* * * * *

Delta National Wildlife Refuge 
* * * * *

D. Sport Fishing.Wishing and crabbing are 
permitted on designated areas of the refuge 
subject to the following conditions:

1. Fishing and crabbing are permitted year- 
round from sunrise to sunset except during 
the refuge waterfowl hunting season.

2. Only fishing with rod and reel or pole 
and line is permitted.
. 3. Camping is permitted year-round on 

designated areas only.
Lacassine National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of geese, ducks, and coots is 
permitted on designated areas of the refuge 
subject to the following conditions:

1. Permits are required.
2. Any person entering, using, or 

occupying the refuge for waterfowl hunting 
must abide by all the terms and conditions 
in the refuge hunting brochure.
* * * * *

C. Big Game Hunting. Hunting of white
tailed deer is permitted on designated aireas

of the refuge subject to the following 
conditions:

1. Permits are required.
2. Any person entering, using, or 

occupying the refuge for hunt must abide by 
all terms and conditions in the refuge 
hunting brochure.

D. Sport Fishing. Fishing and crayfishing 
are permitted on designated areas of the 
refuge subject to the following condition: 
Any person entering, using, or occupying the 
refuge for fishing or crayfishing must abide 
by all terms and conditions in the refuge 
fishing brochure.
L a k e  O p h e l i a  N a t i o n a l  W i l d l i f e  R e f u g e  
*  , *  *  *  *

D. Sport Fishing. * * *
* * * * *

6. The length limit for largemouth bass 
taken from Lake Ophelia is a minimum of 14 
inches. Largemouth bass under 14 inches 
must be immediately released unharmed. 
Possession of largemouth bass under 14 
inches is prohibited.
S a b i n e  N a t i o n a l  W i l d l i f e  R e f u g e

A. Hunting of Migratory Game Birds. 
Hunting of geese, ducks, and coots is 
permitted on designated areas of the refuge 
subject to the following conditions:

1. Refuge hunting permits are required.
2. Any person entering, using or occupying 

the refuge must abide by all the terms and 
conditions set forth in the hunting permit.
* * * * *

D. Sport Fishing. Fishing, crabbing, and 
shrimp cast netting are permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Refuge sport fishing permits are 
required.

2. Any person entering, using or occupying 
the refuge must abide by all the terms and 
conditions set forth in the sport fishing 
permit.
T e n s a s  R i v e r  N a t i o n a l  W i l d l i f e  R e f u g e  
* .  *  *  *  *

D. Sport Fishing. S p o r t  f i s h i n g  i s  p e r m i t t e d  
o n  d e s i g n a t e d  a r e a s  o f  t h e  r e f u g e  s u b j e c t  t o  
t h e  f o l l o w i n g  c o n d i t i o n :  P e r m i t s  a r e  r e q u i r e d .  
*  *  . *  *  *

14. Section 32.39 Maryland is 
amended by revising paragraph C. of 
Eastern Neck National Wildlife Refuge 
to read as follows:

§32.39 Maryland.
* * * * *

Eastern Neck National Wildlife Refuge 
* * * * *

C. Big Game Hunting. Hunting of deer is 
permitted on designated areas of the refuge 
subject to the following conditions:

1. Permits are required.
2. Only archery, shotgun, and 

muzzleloader hunting is permitted.
3. Loaded weapons are not permitted in 

parking areas or on blacktopped roads.
4. Hunters must wear in a conspicuous 

manner on head, chest and back a minimum

of 400 square inches of solidcolored hunter 
orange clothing or material.
* * * * *

15. Section 32.40 Massachusetts is 
amended by revising paragraphs A. and
C. of Parker River National Wildlife 
Refuge to read as follows:
§ 32.40 M assachusetts.
* * * * *

Parker River National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. 

Hunting of waterfowl and coots is permitted 
on designated areas of the refuge subject to 
the following conditions:

1. Hunters may not use or possess more 
than 25 shells per day.

2. Hunters using Area B must set out a 
minimum of six waterfowl decoys and hunt 
within 50 yards of these decoys.
* * * * *

C. Big Gam e Hunting. Hunting of white
tailed deer is permitted during planned 
refuge hunts subject to the following 
conditions:

1. Hunters must be in compliance with 
applicable State hunting regulations and the 
refuge permit

2. Possession of a valid State hunting 
license and a refuge hunting permit is 
required.
* * * * *

16. Section 32.41 Michigan is 
amended by revising paragraph C. and 
adding text to paragraph D. of 
Shiawassee National Wildlife Refuge to 
read as follows:
§32.41 Michigan.
* * * * *
Shiawassee National Wildlife Refuge 
* * * * *

C. Big Game Hunting. Hunting of white- 
tailed deer is permitted on designated areas 
of the refuge subject to the following 
conditions:

1. Permits may be required.
2. Hunters must wear in a conspicuous 

manner on head, chest and back a m inim um  
of 400 square inches of solid colored hunter 
orange clothing or material.

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following condition: Fishing is only 
permitted from boats; no bank fishing is 
allowed.

17. Section 32.42 Minnesota is 
amended by revising paragraphs A., B., 
and C. of Minnesota Valley National 
Wildlife Refuge; by revising paragraphs
B., C.3., and D. of Rice Lake National 
Wildlife Refuge; and by removing 
paragraph A.3., revising paragraphs
D.I., D.2. and adding paragraph D.4. to 
Tamarac National Wildlife Refuge to 
read as follows:
§ 32.42 Minnesota.
* * * * *

Minnesota Valley National Wildlife Refuge
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A. Hunting of Migratory Game Birds. 
Permits may be required for special hunts 
and in selected areas. 
* * * * *

B. Upland Game Hunting. Hunting of 
pheasant, grey and fox squirrel, cottontail 
rabbit, and turkey is permitted on designated 
areas of the refuge subject to the following 
conditions: permits are required.

C. Big Game Hunting. Hunting of white-
, tailed deer is permitted on designated areas 
of the refuge subject to the following 
conditions:

1. Permits may be required.
2. The construction or use of permanent 

blinds or platforms is not permitted.
3. All portable stands must be removed

from the refuge at the end of each day’s hunt. 
* * * * *

Rice Lake National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
sharp-tailed grouse, ruffed grouse, spruce 
grouse, grey and fox squirrel, cottontail rabbit 
and snowshoe hare is permitted on 
designated areas of the refuge.

C. Big Game Hunting. * * *
* . * * * *

3. Permits are required for firearms 
hunting.
* * * * *

D. Sport Fishing. Pishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing from non-motorized boats or 
boats powered by electric motors is permitted 
only in designated areas.

2. Ice fishing is permitted on Mandy Lake 
when ice conditions are safe.

3. Ice fishing shelters must be removed 
from the refuge following each day’s fishing 
activity.
* * ' * * *
Tamarac National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
1. Fishing is permitted in North Tamarac 

Lake, Wauboose Lake, and Two Island Lake, 
all year in accordance with State and/or 
White Earth Reservation regulations.

2. Fishing is permitted in Blackbird Lake 
and Lost Lake from the first day of the State 
walleye season through Labor Day under 
State and/or White Earth Reservation 
regulations.
* * * * *

4. Fishing is permitted in Pine Lake from 
December 1 until March 31.
* * - * * *

18. Section 32.43 Mississippi is 
amended by adding text to paragraph D. 
of Panther Swamp National Wildlife 
Refuge to read as follows:
§32.43 Mississippi.
* * * * *

Panther Swamp National Wildlife Refuge 
* * * * *

D. Sport Fishing. Sport fishing and frogging 
are permitted on designated areas of the 
refuge subject to the following conditions:

1. Fishing is permitted on all refuge waters 
year-round except during refuge firearms 
deer hunts.

2. Frogging is permitted on all refuge 
waters during the State bullfrog season.

3. Trotlines and limb lines are permitted 
on Lake George, Landside Ditch, and the 
Auxiliary Channel only.

4. Commercial fishing is not permitted.
* * * * *

19. Section 32.44 Missouri is amended 
by removing paragraphs C l. and C.3., 
redesignating paragraphs C.2. and C.4. 
as paragraphs C.l. and C2., and revising 
paragraph D.2. of Mingo National 
Wildlife Refuge to read as follows:
§32.44 Missouri.
* * * * *

Mingo National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
* * * * *

2. Only non-motorized boats are permitted 
in the designated wilderness area. On refuge 
waters outside the wilderness area, hand 
powered boats, ahd boats with electric 
trolling motors may be used.
*. * * * *

20. Section 32.45 Montana is 
amended by revising paragraph C. of 
Charles M. Russell National Wildlife 
Refuge; by revising paragraph C. of Lee 
Metcalf National Wildlife Refuge; and 
by removing the erroneous alphabetical 
listing of Willow Creek National 
Wildlife Refuge to read as follows:
§32.45 Montana.
* * * * *

Charles M. Russell National Wildlife Refuge 
* * * * *

C. Big Game Hunting. Hunting of big game 
is permitted on designated areas of the. 
refuge.
* * * * *

Lee Metcalf National Wildlife Refuge 
* * * * *

C. Big Game Huntings Hunting of white
tailed and mule deer is permitted on 
designated areas of the refuge.
* * * * *

21. Section 32.47 Nevada is amended 
by revising paragraph A. of Ash 
Meadows National Wildlife Refuge; by 
revising paragraph A. 2. and adding 
paragraph A.3., and adding text to 
paragraph B. of Pahranagat National 
Wildlife Refuge; by revising paragraph
A. of Ruby Lake National Wildlife 
Refuge; and by adding the listings of 
Stillwater Management Area and 
Stillwater National Wildlife Refuge to 
read as follows:
§32.47 Nevada.
' * * - * * *

Ash Meadows National Wildlife Refuge
A. Hunting o f  Migratory Game Birds. 

Hunting of geese, ducks, coots, moorhens, 
snipe and doves is permitted on designated 
areas of the refuge subject to the following 
condition: Snipe hunters shall possess and 
use, while in the field, only nontoxic shot.
* * * * *

Pahranagat National Wildlife Refuge
A. Hunting o f  Migratory Game Birds. * * * 

* * * * *
2. Hunting of waterfowl, coots, moorhens 

and snipe is permitted only on the opening 
weekend and Tuesday, Thursday, and 
Saturday throughout the remainder of the 
season.

3. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

B. Upland Game Hunting. Hunting of quail 
and rabbit is permitted on designated areas 
of the refuge subject to the following 
condition: Hunting of jackrabbit is permitted 
only during the regular State season for 
cottontail rabbit.
* * * * * .
Ruby Lake National Wildlife Refuge

A. Hunting o f  Migratory Game Birds. 
Hunting of geese, ducks, coots, moorhens, 
and snipe is permitted on designated areas of 
the refuge subject to the following condition: 
Snipe hunters shall possess and use, while in 
the field, only non toxic shot. 
* * * * *

Stillwater Management Area
A. Hunting o f  Migratory Game Birds. 

Hunting is allowed as per State law.
B. Upland Game Hunting. Hunting is 

allowed as per State law.
C. Big Game Hunting. Hunting is allowed 

as per State law.
D. Sport Fishing. Sport fishing is allowed 

as per State law with certain restrictions as 
posted.
Stillwater National Wildlife Refuge

A. Hunting o f  Migratory Game Birds. 
Hunting is allowed as per State law.

B. Upland Gam e Hunting. Hunting is 
allowed as per State law.

C. Big Game Hunting. Hunting is allowed 
as per State law.

D. Sport Fishing. Sport fishing is allowed 
as per State law with certain restrictions as 
posted.

22. Section 32.50 New Mexico is 
amended by revising paragraphs A.l.f
A.2., A.3., adding new paragraph A.4., 
and by revising paragraphs B., C., and
D. of Bitter Lake National Wildlife 
Refuge; by revising paragraphs A., B., 
D.I., and D.2. of Bosque del Apache 
National Wildlife Refuge; by revising 
introductory text of paragraph A and 
revising paragraphs A.l. and A.5. of Las 
Vegas National Wildlife Refuge; by 
revising paragraphs D.I., D.2., D.3. and 
adding new paragraph D.4. to Maxwell 
National Wildlife Refuge; and by 
revising paragraph A.2. and removing
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paragraph A.3. of Sevilleta National 
Wildlife Refuge to read as follows:
§32.50 New Mexico.
* * * * *

Bitter Lake National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *
1. Hunting is permitted only on Tuesdays, 

Thursdays and Saturdays of each week from 
sunrise to 1 p.m. only.

2. Hunters shall possess and use, while in 
the field, only nontoxic shot.

3. Pits and permanent blinds are not 
permitted.

4. Neither hunters nor dogs may enter 
closed areas to retrieve game.

B. Upland Game Hunting. Hunting of 
pheasants is permitted on designated areas of 
the refuge subject to the following condition: 
Hunters shall possess and use, while in the 
field, only nontoxic shot.

C. Big Game Hunting. Hunting of deer is 
permitted on designated areas of the refuge.

D. Sport Fishing. The taking of carp only, 
is permitted with the use of archery 
equipment within designated areas of the 
refuge, subject to the following conditions:

1. Bow fishing is permitted from April 1 
through October 15 from sunrise to sunset.

2. Bow fishing is permitted from shoreline 
areas only.
Bosque del Apache National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of mourning and white-winged 
doves is permitted on designated areas of the 
refuge subject to the following condition: 
Hunters shall possess and use, while in the 
field, only nontoxic shot.

B. Upland Game Hunting. Hunting of quail 
and cottontail rabbit is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Only shotguns and bows and arrows are 
permitted.

2. Hunters shall possess and use, while in 
the field, only nontoxic shot.
* * * * *

D. Sport Fishing. * * *
1. Fishing is permitted from April 1 

through September 30.
2. Fishing is permitted from 1 hour before 

sunrise until 1 hour after sunset.
* * * * *

Las Vegas National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of mourning doves and Canada 
geese is permitted on designated areas of the 
refuge subject to the following conditions:

1. Permits and payment of a fee are 
required.
* * * ' * *

5. Canada goose hunting is permitted only 
on designated days of the week at certain 
hours as identified on the permit:
* * * * • *

Maxwell National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
1. Fishing is permitted from noon March 1 

through October 31.
2. Fishing is permitted only in Lakes 13 

and 14.

3. Boats are permitted on Lakes 13 and 14 
only during the fishing season.

4. Fishing is not permitted within 150 feet 
of headgates.
Sevilleta National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * * 
* * * * *

2. Permanent blinds are not permitted.
* * * * *

23. Section 32.51 New York is 
amended by revising paragraphs A., B. 
and C. of Montezuma National Wildlife 
Refuge to read as follows:
§32.51 New York.
* * * * *

Montezuma National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of waterfowl is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Permits/reservations are required.
2. Hunting is permitted only on Tuesdays, 

Thursdays and Saturdays during established 
refuge seasons set within the New York State 
western zone seasons.

3. Each hunter shall not have more than 15 
steel shot shells in his/her possession.

4. Only motorless boats are permitted on 
the refuge hunting area.

5. Completion of the New York State 
Waterfowl Identification Course is required.

6. Hunting ends each day at 12 noon local 
time.

All hunters must check out at the Route 89 
Check Station by 1:00 p.m. local time. ,

B. Upland Game Hunting. (Reserved]
C. Big Game Hunting. Hunting of deer is 

permitted on designated areas of the refuge 
subject to the following conditions:

1. All hunters must possess and return at 
day’s end a valid daily hunt permit card.

2. Him ting of deer is permitted on 
designated portions of the refuge by archery, 
shotgun, or muzzleloader only during 
established refuge seasons set within the 
general State deer season.

3. Hunters are permitted on the refuge one 
hour before legal sunrise and one hour after 
legal sunset..

4. Only portable tree stands may be used 
and must be removed from the refuge each 
day.

5. All firearms must be unloaded before 
legal sunrise and after legal sunset.

6. All bows must be disassembled, locked, 
or cased before legal sunrise and after legal 
sunset.

7. Hunters during the refuge firearms 
season, must wear in a conspicuous manner 
on head, chest and back a minimum of 400 
square inches of solid-colored hunter orange 
clothing or material.
* * * * *
, 24. Section 32.52 North Carolina is 

amended by revising paragraphs D.2,
D.4 and D.5 of Mattamuskeet National 
Wildlife Refuge; and by revising 
paragraphs A.2. and B.3, adding 
paragraphs B.5. and B.6., and revising 
paragraph C.3. of Pocosin Lakes 
National Wildlife Refuge to read as 
follows:

§32.52 North Carolina.
* * * * *

Mattamuskeet National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * * 
* * * * *

2. Bank fishing and crabbing are permitted 
year-round along the Highway 94 Causeway 
and in the immediate vicinity of the Lake 
Landing water control structure, the Rose Bay 
water control structure, and the Outfall Canal 
water control structure. Other areas open to 
this activity are the Central Canal and East 
and West Main Canal as signed. Bank fishing 
and crabbing is permitted from one half hour 
before sunrise to one-half hour after sunset 
except that the Highway 94 Causeway is 
open to fishing and crabbing 24 hours per 
day.
* * * * *

4. All fish lines and crabbing equipment 
must be attended. Crabbing equipment is 
restricted to five handlines and/or hand- 
activated traps per person. The catch/ 
possession limit is 12 blue crabs per day per 
person.

5. Airboats, sailboats, wind surfers, and jet 
skis are not permitted.
*  *  *  *  *

Pocosin Lakes National Wildlife Refuge
A . Hunting o f  Migratory Game Birds. * * * 

* * * * *
2. Firearms must be unloaded and encased 

while being transported by a vehicle or boat 
under power.
* * * * *

B. Upland Game Hunting. * * *
w * * * *

3. Firearms must be unloaded and encased 
while being transported by a vehicle or boat 
under power.
* * * * *

5. Hunters must wear 500 square inches of 
fluorescent orange material above the waist, 
visible from all directions.

6. Possession of buckshot or slugs while 
hunting with dogs is prohibited.

C. Big Game Hunting. * * * 
* * * * *

3. Firearms must be unloaded and encased 
while being transported by a vehicle or boat 
under power.
* * * * *

25. Section 32.55 Oklahoma is 
amended by revising paragraphs B. and 
D. of Little River National Wildlife 
Refuge; by revising paragraphs B. and C. 
of Optima National Wildlife Refuge; by 
revising paragraph A.l. and adding new 
paragraph A.3., and by revising 
paragraphs B., C., introductory text of 
D., paragraphs D.I., D.3., D.4., D.5. and 
by removing paragraphs D.6., D.7., and 
D.8 of Salt Plains National Wildlife 
Refuge; by revising paragraphs A., B„ 
D.I., and D.2. of Sequoyah National 
Wildlife Refuge; by revising paragraphs
A. , B.I., B.2., adding new paragraph
B. 3., revising paragraphs C. and D. of
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Tishomingo National Wildlife Refuge; 
by revising paragraphs A., B., and D.I., 
D.4., D.5., and removing paragraph D.6. 
of Washita National Wildlife Refuge; 
and by revising paragraph D.l, and 
adding new paragraphs D.4., D.5., and 
D.6. to Wichita Mountains National 
Wildlife Refuge to read as follows:
§32.55 Oklahoma.
* * * * *

Little River National Wildlife Refuge 
* • * * - *

B. Upland Game Hunting. Hunting of 
squirrel and rabbit is permitted on designated 
areas of the refuge subject to the following 
condition: Possession of lead shot for 
shotguns is prohibited.
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge.
Optima National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
pheasant, bobwhite and scaled quail, 
cottontail rabbit and jackrabbit is permitted 
on the refuge subject to the following 
conditions:

1. Only shotguns are permitted.
2. Seasons open following the State of 

Oklahoma firearms deer season.
3. Rabbit season closes in conjunction with 

the close of quail season.
C. Big Game Hunting. Hunting of mule 

deer, white-tailed deer and turkey is 
permitted on the refuge subject to the 
following conditions:

1. Archery and shotguns are permitted 
during spring turkey season.

2. Only archery hunting is permitted 
during fell seasons.
* * * * *

Salt Plains National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *
1. Hunters shall possess and use, while in

the field, only nontoxic shot 
* * *•;■*■• *

3. Hunting ends at noon.
B. Upland Game Hunting. Hunting of quail 

and pheasant is permitted on designated 
areas of the refuge subject to the following 
conditions:

1. Hunters shall possess and use, while in 
the field, only nontoxic shot.

2. Hunters are required to check in and out 
of the refuge.

3. Hunting ends at noon.
C. Big Game Hunting. Hunting of white

tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: Permits and payment of a fee are 
required.

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Designated areas of the Great Salt Plains 
Reservoir are closed.
* * * * *

3. Trotlines are not permitted within 500 
feet of the shoreline of the Jet Recreation 
Area.

4. Posts used to secure or anchor trotlines 
must reach a minimum of two feet above the 
water surface and must be marked so that 
they are clearly visible to boaters;

5. Taking any type of bait from refuge lands 
or waters is not permitted.
Sequoyah National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of waterfowl, doves, coots, rail, 
snipe and woodcock is permitted on 
designated areas of the refuge subject to the 
following condition: All hunters shall 
possess and use, while in the field, only 
nontoxic shot.

B. Upland Game Hunting. Hunting of 
squirrel, quail, and rabbit is permitted on 
designated areas of the refuge subject to the 
following special conditions:

1. Hunters shall possess and use, while in 
the field, only nontoxic shot.

2. Only shotguns and bows and arrows are 
permitted.
* * * * *

D. Sport Fishing. * * *
1. Fishing and hogging are permitted from 

March 1 through September 30 in specified 
posted areas delineated on refuge maps.

2. Fishing and hogging are not permitted 
in the Sandtown Bottom area from one hour 
after sunset to one hour before sunrise. 
* * * * *

Tishomingo National Wildlife Refuge
A. Hunting of Migratory Game Birds.

Hunting of mourning doves and waterfowl is 
permitted on the Tishomingo Wildlife 
Management Unit of the refoge subject to the 
following conditions: >

1. The Tishomingo Wildlife Management 
Unit is open during seasons, dates and times 
as posted by signs and/or indicated on refuge 
leaflets, special regulations, permits and 
maps.

2. Hunters are required to check in and out 
of the unit at designated areas.

3. Hunters shall possess and use, while in 
the field, only nontoxic shot.

4. Dove hunting is permitted from 
September 1 through September 30th only.

B. Upland Game Hunting. * * '*
1. Upland game hunting is not permitted 

during deer archery and dark goose seasons.
2. Only shotguns using nontoxic shot and 

bows and arrows are permitted.
3. Hunters are required to check in and out 

of the unit at designated areas.
C. Big Game Hunting. Hunting of white

tailed deer and turkey is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Deer hunting on the Wildlife 
Management Unit is permitted only during 
the statewide deer archery season.

2. Refuge bonus deer gun hunts are by 
special permit only.

3. Turkey hunting is permitted in the 
Wildlife Management Unit during the 
statewide spring shotgun season and during 
the fell archery season.

4. Turkey hunters shall possess and use, 
while in the field, only nontoxic shot.

5. Hunters are required to check in and out 
of the unit at designated areas.

D. Sport Fishing. Fishing with hook and 
line is permitted on designated areas of the

refuge subject to the following conditions 
and exceptions:

1. Fishing, boating and the use of flotation 
devices are permitted on all refuge waters 
from March 1 through September 30.

2. The use of trotlines, juglines, throwlines, 
limblines and yo-yo’s is permitted only in 
Cumberland Pool of Lake Texoma and the 
Washita River from March 1 through 
September 30, and must be removed from 
these waters by October 1.

3. Rod and reel fishing is permitted in the 
immediate area of the refuge headquarters 
boat launching ramp, Goose Pen Pond, Dick’s 
Pond, Big Sandy Creek, Bell Creek and Rock 
Creek year round, except during the special 
fall deer hunts.

4. Bow fishing is permitted only in the 
Wildlife Management Unit.

5. Taking of frogs, forties and mussels is 
not permitted.

6. Taking any type of bait from refuge lands 
or waters is not permitted.
Washita National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of geese and sandhill cranes is 
permitted on designated areas of the refuge 
subject to the following condition: Permits 
and payment of a fee are required.

B. Upland Game Hunting. Hunting of quail 
and rabbit is permitted on designated {areas 
of the refuge subject to the following 
conditions:

1. Shotguns only are permitted.
2. Rabbit season closes in conjunction with 

the close of quail season.
* * * * *

D. Sport Fishing. * * *
1. Fishing and frogging are permitted from 

March 15 through October 14 on the Washita 
River and Foss Reservoir. Bank fishing from 
the Lakeview Recreation Area to the Pits 
Creek Recreation Area is open year long.
*  *  *  *  *

4. Taking any type of bait from refuge lands 
and waters is not permitted.

5. The use of firearms for taking frogs is not 
permitted.
Wichita Mountains National Wildlife Refuge 
* * * . * *

D. Sport Fishing. * * *
1. Fish may be taken only with pole and 

line or rod and reel.
* * * * *

4. Lake Elmer Thomas is closed to fishing.
5. Hand-powered boats are permitted only 

on Jed Johnson, Rush, Quanah Parker, and 
French Lakes.

6. Electric trolling motors are permitted on 
boats 14' or less in length only on Jed 
Johnson, Rush and Quanah Parker Lakes.

26. Section 32.56 Oregon is amended 
by revising paragraph A. of Ankeny 
National Wildlife Refuge; by revising 
paragraph A. of Bandon Marsh National 
Wildlife Refuge; by revising paragraph
A. of Baskett Slough National Wildlife 
Refuge; by revising paragraph A. of Bear 
Valley National Wildlife Refuge; by 
revising paragraph A.5. and adding new 
paragraphs A.6. and A.7, by revising 
paragraph B.3. and adding new
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paragraphs B.4. and B.5., by revising 
paragraph D.2 and adding new 
paragraphs D.4. and D.5. to Cold Springs 
National Wildlife Refuge; by revising 
paragraphs A.2. and B. of Deer Flat 
National Wildlife Refuge; by revising 
paragraph B. of Hart Mountain National 
Wildlife Refuge; by revising paragraph
A. 2. of Klamath Forest National Wildlife 
Refuge; by revising paragraph A. of 
Lewis and Clark National Wildlife 
Refuge; by revising paragraphs A.4. and
B. of Lower Klamath National Wildlife 
Refuge; by revising paragraph A. and by 
adding new paragraph B.3. to Malheur 
National Wildlife Refuge; by revising 
paragraph A.4. and adding new 
paragraphs A.6. and A.7., revising 
paragraph B.4. and adding new 
paragraph B.5., and by revising 
paragraph D. of McKay Creek National 
Wildlife Refuge; by revising paragraphs 
A.6. and B.2., and adding new 
paragraph B.5, and by revising 
paragraphs D.3. and D.4. of Umatilla 
National Wildlife Refuge; by revising 
paragraph A.2. of Upper Klamath 
National Wildlife Refuge; and by 
revising paragraph A. of William L. 
Finley National Wildlife Refuge to read 
as follows!
§32.56 Oregon.
* * * * *

Ankeny National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of doves and pigeons is permitted on 
designated areas of the refuge subject to the 
following condition: Dove and pigeon 
hunters must check in and out of the refuge 
by use of self-service permits.
* * * * *

Bandon Marsh National Wildlife Refuge
A, Hunting of Migratory Game Birds. 

Hunting of geese, ducks, coots, snipe, doves 
and pigeons is permitted on designated areas 
of the refuge subject to the following 
condition: Snipe hunters must possess and 
use, while in the held, only nontoxic shot.
* * * * *

Baskett Slough National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

(Reserved]
* * * * *

Bear Valley National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

(Reserved]
*  *  *  *  *

Cold Springs National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *

* * * * *
5. The refuge is open from 5 a.m. to IV2 

hours after sunset, October 1 through January 
31.

6. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

7. Hunters may not possess or use more 
than 20 shells per day.

B. Upland Game Hunting. * * *
* * * * *

3. Hunting is permitted only by shotgun 
and bow and fluflu arrow.

4. Upland game bird hunters shall possess 
and use, while in the field, only nontoxic 
shot.

5. The refuge is open from 5 a.m. to IV2 
hours after sunset, October 1 through January 
31.
* * * * * •

D. Sport Fishing. * * *
*  *  *  *  *

2. Bank fishing only is permitted from 
October 1 through the last day of February 
from the west inlet canal across the face of 
the dam.
♦ * * * *

4. The refuge is open from 5 a.m. to IV2 
hours after sunset.

5. Only fishing with rod and reel or pole 
and line is permitted.
Deer Flat National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * * 
* * * * *

2. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

B. Upland Game Hunting. Hunting of 
upland game is permitted on the Snake River 
Sector subject to the following conditions'

1. Hunting is not permitted from February 
1 through May 31.

2. Pheasant, quail, and partridge hunters 
shall possess and use, while in the field, only 
nontoxic shot.
* * * -* *

Hart Mountain National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
partridge is permitted on designated areas of 
the refuge.
* * * * *

Klamath Forest National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * * 

* * * * * -
2. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot. 
* * * * *

Lewis and Clark National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of geese, ducks, coots and snipe is 
permitted on designated areas of the refuge 
subject to the following condition: Snipe 
hunters shall possess and use, while in the 
field, only nontoxic shot.
* * * * *

Lower Klamath National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * * 

* * * * *
4. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
B. Upland Game Hunting. Hunting of 

pheasant is permitted on designated areas of 
the refuge subject to the following 
conditions:

1. Only unloaded firearms may be taken 
through posted retrieving zones when 
traveling to and from hunting areas.

2. Hunters shall possess and use, while in 
the field, only nontoxic shot. 
* * * * *

Malheur National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of doves, geese, ducks, coots, 
common snipe and pigeons is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Motorized boats are not permitted.
2. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
B. Upland Game Hunting. * * *

* * * * *
3. Pheasant, quail and partridge hunters 

shall possess and use, while in the field, only 
nontoxic shot.
* * * % * *

McKay Creek National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *

* * * * *
4. The use of boats or floating devices is 

not permitted.
* * * * *

6. Hunters may not possess or use more 
than 20 shells per day.

7. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

B. Upland Game Hunting. * * *
* * * * *

4. Hunting is permitted only by shotgun 
and bow and flu-flu arrow.

5. Upland game bird hunters shall possess 
and use, while in the field, only nontoxic 
shot.
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing is permitted from 5 a.m. to 10 
p.m.LMarch 1 through September 30.

2. Only the use of pole and line or rod and 
reel is permitted.
* * * * *

Umatilla National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *

* * * * *
6. Snipe hunters shall possess and use,' 

while in the field, only nontoxic shot.
* * * * *

B. Upland Game Hunting. * * *
* * * * *

2. In the McCormack Unit, hunting is
permitted only on Wednesdays, Saturdays, 
Sundays, Thanksgiving Day, and New Years 
Day. *
* * * * *

5. Upland game bird hunters shall possess 
and use, while in the field, only nontoxic 
shot.
* * * * *

D. Sport Fishing. * * *
* * * * *

3. Fishing is permitted on refuge 
impoundments and ponds only from 0
a.m. to 10 p.m.
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4. Only the use of pole and line or rod 
and reel is permitted.
Upper Klamath National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * * 
* ' * * * *

2. Snipe hunters shall possess and 
use, while in the field, only nontoxic 
shot.
*  *  *  *  *

William L. Finley National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of doves and pigeons is permitted on 
designated areas of the refuge subject to the 
following condition: Dove and pigeon 
hunters must check in and out of the refuge 
by use of self-service permits.
* * * * *

27. Section 32.57 Pennsylvania is 
amended by revising the introductory 
text in paragraph B. for Erie National 
Wildlife Rernge to read as follows:
§ 32.57 Pennsylvania.
*  *  *  *  *

Erie National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
grouse, quail, squirrel, rabbit, woodchuck, 
raccoon, skunk, fox and opossum is 
permitted on designated areas of the refuge 
subject to the following conditions: 
* * * * *

28. Section 32.60 South Carolina is 
amended by revising paragraph D.2. of 
Santee National Wildlife Refuge to read 
as follows:
§32.60 South Carolina.
* * * * *

Santee National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
2. Fishing is permitted in Cantey Bay, 

Black Bottom, Savannah Branch and 
refuge ponds and impoundments from 
March 1 through October 10. 
* * * * *

29. Section 32.62 Tennessee is
amended by revising paragraphs A. B., 
and D. of Chickasaw National Wildlife 
Refuge; by revising paragraphs B., C. 
and D. of Cross Creeks National Wildlife 
Refuge; by adding paragraph D.3. to 
Lake Isom National Wildlife Refuge; and 
by revising paragraphs A., B. and D. of 
Lower Hatchie National Wildlife Refuge 
to read as follows: *
§32.62 Tennessee.
* * * * *

Chickasaw National Wildlife Refuge 
A. Hunting of Migratory Game Birds. 

Hunting of ducks, geese and coots is 
permitted on designated areas of the refuge 
subject to the following condition: Permits 
are required.

B. Upland Game Hunting. Hunting of 
squirrel, rabbit, quail, raccoon and opossum 
is permitted on designated areas of the refuge 
subject to the following condition: Permits 
are required.
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing is permitted with pole and line 
or rod and reel only.

2. The waterfowl sanctuary area is closed 
to fishing from November 15 through March 
15.
Cross Creeks National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of 
squirrel is permitted on designated areas of 
the refuge subject to the following condition: 
Permits are required.

C. Big Game Hunting. Hunting of white* 
tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: Permits are required.

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing is permitted in refuge pools and 
reservoirs from March 15 through October 31.

2. Bow and arrows, trotlines, limblines, 
jugs, and slat baskets are not permitted in 
refuge pools and reservoirs.

3. Taking of frogs is not permitted.
4. The length limit for largemouth bass 

taken from Elk and South Cross Creeks 
reservoirs is less than 12 inches and more 
than 15 inches. Largemouth bass from 12 
inches to 15 inches must be immediately 
released unharmed. Possession of largemouth 
bass between 12 and 15 inches is prohibited.
* * * * *

Lake Isom National Wildlife Refuge 
* * * * *

D. Sport Fishing. * * *
* * * . * *

3. Fishing with bow and arrow is not 
permitted.
Lower Hatchee National Wildlife Refuge

A. Hunting o f Migratory Game Birds. 
Hunting of migratory game birds is permitted 
on designated areas of the refuge subject to 
the following condition: Permits are required.

B. Upland Game Hunting. Hunting of 
squirrel, rabbit, quail, raccoon and opossum 
is permitted on designated areas of the refuge 
subject to the following condition: Permits 
are required.
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following conditions:

1. Fishing is permitted with pole and line 
or rod and reel only.

2. The waterfowl sanctuary area and the 
Sunk Lake Natural Area are closed to fishing 
from November 15 through March 15.
* * * * *

30. Section 32.63 Texas is amended 
by revising paragraphs A.I., A.2., and 
D.l of Anahuac National Wildlife 
Refuge; by revising paragraphs C.4.

through C.9., introductory text of D.,
D.l. and D.4., by adding paragraph C.10. 
and by removing D.5. of Aransas 
National Wildlife Refuge; by revising 
paragraph A. of Big Boggy National 
Wildlife Refuge; by revising paragraphs
A. I., A.2. and D. of Brazoria National 
Wildlife Refuge; by revising paragraph
B. of Buffalo Lake National Wildlife 
Refuge; by revising paragraphs A., and 
the introductory text of B., B.3., C., D.l., 
and D.2., and adding paragraph B.4. to 
Hagerman National Wildlife Refuge; by 
revising paragraphs C l. through C.6. 
and D. and by removing paragraph C.7. 
of Laguna Afescosa National Wildlife 
Refuge; by revising paragraphs A.l. 
through A.6., and D. and by removing
A.7. of McFaddin National Wildlife 
Refuge; by revising paragraphs A.l., A.2. 
and D. and removing paragraph A.3. of 
San Bernard National Wildlife Refuge; 
and by revising paragraphs A.I., A.3.,
A.4. and A.5., and removing A.6. of 
Texas Point National Wildlife Refuge to 
read as follows:
§32.63 Texas.
*  *  *  *  *

Anahuac National Wildlife Retuge
A. Hunting of Migratory Game Bisds. * * *
1. The East Unit is open to hunting only 

on designated days of the week. Notice of 
hunting days is issued in the refuge hunting 
brochure. Permits and payment of a fee are 
required.

2. The Pace Tract is open to hunting 
everyday of the early teal and regular 
waterfowl season.
*  *  *  *  *

D. Sport Fishing. * * *
1. Boats and ether flotation devices are not 

permitted on inland waters. Boats may be 
launched into East Bay at designated ramps.
* * * * *

Aransas National Wildlife Refuge 
* * * * *

C. Big Game Hunting. * * *
* * * * *

4. Payment of a hunt fee is required.
5. Archery hunting is permitted in October 

within the deer season for the county on 
specified days listed in the refuge hunt 
brochure.

6. Archery hunt bag limit is three deer, no 
more than two bucks per hunter and no limit 
on feral hogs.

7. Permits are required for the firearms 
hunt.

8. Firearms hunting is permitted in 
November within the deer season for the 
county on specified days listed in the refuge 
hunt brochure.

9. Firearms hunters must wear a total of 
400 sq. in. of hunter orange including 144 sq. 
in. visible in front and 144 sq. in. visible in 
rear.

10. Firearms hunt bag limit is two deer per 
hunter and no limit on feral hogs.

D. Sport Fishing. Fishing access to 
saltwater bays is permitted on designated
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areas of the refuge subject to the following 
special conditions:

1. Fishing access is permitted from April 
15 through October 15 from sunrise to sunset. 
Fishermen must be off the refuge by sunset.
* * * * *

4. Fisherman must register at the Wildlife 
Interpretive Center at refuge headquarters.
Big Boggy National Wildlife Refuge

A. Hunting of Migratory Game Birds. 
Hunting of geese, ducks and coots is 
permitted on designated areas of the refuge 
subject to the following condition: Pits and 
permanent blinds are not permitted.
* * * * *

Brazoria National Wildlife Refuge
A. Hunting of Migratory Game Birds, * * *
1. Pits and permanent blinds are not 

permitted.
2. Permits are required to hunt on certain 

portions of the hunting area.
*  *  *  *  *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following condition: Fishing is permitted 
only on Nick’s Lake, Salt Lake and Lost Lake 
and along the Salt Lake Weir Dike and the 
Bastrop Bayou Public Fishing Areas.
Buffalo Lake National Wildlife Refuge 
* * * * . *

B. Upland Game Hunting. Hunting of 
pheasant is, permitted on designated areas of 
the refuge subject to the following 
conditions:

1. Permits and payment of a fee are 
required.

2. Hunters may hunt only one day each 
year.

3. Hunters shall possess and use, while in 
the field, only nontoxic shot.

4. Hunting is limited to five days, opening
on Saturday in accordance with die opening 
of the State of Texas hunting season, and the 
subsequent Monday, Wednesday, Friday and 
Sunday. • 1

5. Hunting hours will be from 9 a.m. to the 
close of legal shooting time as listed in the 
State of Texas pheasant hunting regulations.

6. All hu.nters must check in and out at 
refuge headquarters.

7. Only shotguns are permitted.
* * * * *

Hagerman National Wildlife Retuge
A. Hunting of Migratory Game Birds. 

Hunting of mourning doves is permitted in 
the month of September on designated areas 
of the refuge, subject to the following 
conditions:

1. Hunters are required to check in and 
check out at the hunt area.

2. Only shotguns are permitted.
3. No shot larger than No. 4 may be 

possessed on the hunting area.
B. Upland Game Hunting. Hunting of quail 

is permitted in the month of February and 
squirrel and rabbit may be hunted in 
February and September, on designated areas 
of the refuge, subject to the following 
conditions:
* * * * *

3. No shot larger than No. 4 and no 
broadheads or field points may be brought 
onto the area.

4. Shotguns must be plugged to hold no 
more than 3 shells during the September 
dove season.

C. Big Game Hunting. Hunting of white
tailed deer is permitted by archery only, on 
designated areas of the refuge, subject to the 
following condition: Permits and payment of 
a fee are required.

D. Sport Fishing. * * *
1. Lake Texoma and connected streams are 

open to fishing year round.
2. Fishing in ponds and stock tanks is 

permitted from April 1 through September 
30.
* it it it *

Laguna Atascosa National Wildlife Refuge
ft it it * it

C. Big Game Hunting. * * *
1. Permits and payment qf a fee are 

required.
2. Archery hunting and firearms hunting 

are permitted in December on specific days 
listed in the refuge hunt information sheet.

3. Bag limits for white-tailed deer will be 
determined annually.

4. There is no limit on feral hogs.
5. Firearm hunters must wear a total of 400 

sq. in. of hunter orange, including 144 sq. in. 
visible in front and 144 sq. in. visible in rear. 
Some hunter orange must appear on head 
gear.

6. Hunters shall be at least 12 years of age. 
Hunters between the ages of, and including, 
12 and 17 must hunt under supervision of an 
adult 18 years of age or older.

D. Sport Fishing. Sport fishing and 
crabbing are permitted on designated areas 
subject to the following condition: Fishing 
and crabbing are permitted only within 
Adolph Thomae, Jr. County Park.
McFaddin National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * *
1. Permits and payment of a fee are 

required to hunt on certain portions of the 
hunting area.

2. Hunting is permitted only designated 
days of the week during the dates designated 
for the county. Notice of hunting days is 
issued in the refuge hunting brochure.

3. Hunting is permitted until noon.
4. Pits and permanent blinds are not 

permitted. .
5. Only shotguns are permitted.
6. Use of airboats is permitted in 

accordance with the guidelines issued in the 
refuge hunting brochure.
'ft it * . * it

D. Sport Fishing. Fishing and crabbing are 
permitted on designated areas of the refuge 
subject to the following condition: Fishing in 
inland waters is permitted only with pole 
and line, rod and reel, or hand-held line.
San Bernard National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * *
1. Pits and permanent blinds are not 

permitted.
2. Permits and payment of a fee are 

required to hunt on certain portions of the 
hunting area.
* * * * *

D. Sport Fishing. Fishing is permitted on 
designated areas of the refuge subject to the 
following condition: Fishing is permitted 
only on the refuge portions of Cow Trap 
Lakes and Cedar Lakes and along Cedar Lake 
Creek.
Texas Point National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * * 
1. Hunting is permitted only on designated 

days of the week during the dates designated 
for the county. Notice of hunting days is 
issued in the refuge hunting brochure.
ft 1t ft ft ft

3. Pits and permanent blinds are not 
permitted.

4. Only shotguns are permitted.
5. Use of airboats is permitted only in 

accordance with specific guidelines issued in 
the refuge hunting brochure.
* ft it ft *

31. Section 32.64 Utah is amended by 
revising paragraph A. of Ouray National 
Wildlife Refuge to read as follows:
§32.64 Utah.
it it ft * *

Ouray National Wildlife Refuge
A. Hun ting o f Migratory Game Birds. 

Hunting of ducks, geese and coots is 
permitted on designated areas of the refuge.
ft it ft ft ft

32. Section 32.67 Washington is 
amended by revising paragraph A.3. and 
adding new paragraph B.3. to Columbia 
National Wildlife Refuge; by revising 
paragraphs A. and B. of Conboy Lake 
National Wildlife Refuge; by revising 
the refuge heading and paragraph A. of 
Julia Butler Hansen Refuge for the 
Columbian White-tailed Deer; by 
revising paragraphs A.4., A.8, 
introductory text of paragraph B., B.2., 
and'by adding new paragraph B.3. to 
McNary National Wildlife Refuge; by 
adding new paragraphs A.3. and B.3. to 
Toppenish National Wildlife Refuge; by 
revising paragraph A. 5. and adding a 
new paragraph B.4 to Umatilla National 
Wildlife Refuge; and by removing 
paragraph A.5. from Willapa National 
Wildlife Refuge to read as follows:
§32.67 Washington.
★  ft it ft ft

Columbia National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * * 

* * * * *
3. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
B. Upland Game Hunting. * * * 

* * * * *
3. Upland game bird hunters shall possess 

and use, while in the field, only nontoxic 
shot.
* * * * *

Conboy Lake National Wildlife Refuge
A. Hunting of Migratory Game Birds. 

Hunting of doves, geese, ducks, coots, and
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common snipe is permitted on designated 
areas of the refuge subject to the following 
condition: Snipe hunters shall possess and 
use, while in the field, only nontoxic shot.

B. Upland Game Hunting. (Reserved]
* * * it it

Julia Butler Hansen Refuge for the 
Columbian White-tailed Deer

A. Hunting of Migratory Game Birds. 
Hunting of geese, ducks, coots and common 
snipe is permitted on designated areas of the 
refuge subject to the following condition: 
Snipe hunters shall possess and use, while in 
the field, only nontoxic shot.
* it h  it it

McNary National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * *

it it it it it

4. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.
it it it it it -

8. On Youth Hunt Day, only youth aged 
10-17 and an adult 18 or over accompanying 
a youth may hunt.

B. Upland Game Hunting. Hunting of 
pheasant is permitted on the McNary 
Division of the refuge subject to the following 
conditions:
it it it it it

2. Hunting is permitted only on 
Wednesdays, Saturdays, Sundays, 
Thanksgiving Day, Christmas Day and New 
Year’s Day.

3. Hunters shall possess and use, while in 
the field, only nontoxic shot. 
* * * * *

Toppenish National Wildlife Refuge

A. Hunting of Migratory Game Birds. * * * 
+ ' * * * *

3. Snipe hunters shall possess and use, 
while in the field, only nontoxic shot.

B. Upland Game Hunting. * * *
* * * * *

3. Upland game bird hunters shall possess 
and use, while in the field, only nontoxic 
shot.
* * * * *

Umatilla National Wildlife Refuge
A. Hunting of Migratory Game Birds. * * * 

* * * * *
5. Snipe hunters shall possess and use, 

while in the field, only nontoxic shot.
* * * * *

B. Upland Game Hunting. * * * 
* * * * *

4. Upland game bird hunters shall possess 
and use, while in the field, only nontoxic 
shot.
*  *  *  *  . *

33. Section 32.69 Wisconsin is 
amended by revising paragraphs C.I.,
C.3. and D.3. of Necedah National 
Wildlife Refuge; and by revising 
paragraphs B., C. and D.2. of 
Trempealeau National Wildlife Refuge 
to read as follows:
§ 32.69 W isconsin.
* * * * *

Necedah National Wildlife Refuge * * * 
* * * * *

C. Big Game Hunting. * * *
1. The possession of a loaded rifle or 

shotgun within 50 feet of the centerline of all

paved or graveled roads and designated 
trails, or discharging these weapons from, 
across, down, or alongside these roads and- 
trails within the refuge are prohibited.
* * * * *

3. Portable tree stands must be removed 
from the tree at the close of shooting hours 
each day. All blinds, stands, platforms and 
ladders must be removed from the refuge at 
the end of the hunting season. 
* * * * *

D. Sport Fishing. * * * 
* * * * *

3. Non-motorized boats are permitted in 
Sprague-Goose Pools only when these pools 
are open to fishing. Motorized boats are 
permitted in Suk Cemey Pool.
Trempealeau National Wildlife Refuge 
* * * * *

B. Upland Game Hunting. Hunting of ring- 
necked pheasant, ruffed grouse, grey and fox 
squirrels and cottontail rabbits is permitted 
on designated areas of the refuge subject to 
the following condition: Permits are required.

C. Big Game Hunting. Hunting of white
tailed deer is permitted on designated areas 
of the refuge subject to the following 
condition: Permits are required.

D. Sport Fishing. * * *
*  *  *  *  *

2. Ice fishing shelters must be removed 
from the refuge following each day’s fishing 
activity.

Dated: December 2,1993.
Richard N. Smith,
Acting Director.
[FR Doc. 94-1537 Filed 2-10-94; 8:45 am)
BILLING CODE 4310-65-P
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

National Institutes of Health

Recombinant DNA Advisory 
Committee; Meeting

Pursuant to Public Law 92-463, 
notice is hereby given of a meeting of 
the Recombinant DNA Advisory 
Committee on March 3-4,1994. The 
meeting will be held at the National 
Institutes of Health, Building 31C, 6th 
Floor, Conference Room 6, 9000 
Rockville Pike, Bethesda, Maryland 
20892, starting at approximately 9 a.m. 
on March 3,1994, to adjournment at 
approximately 5 p.m. on March 4,1994. 
The meeting will be open to the pubic 
to discuss Proposed Actions under the 
NIH Guidelines for Research involving 
Recombinant DNA Molecules (51 FR 
16958) and other matters to be 
considered by the Committee. The 
proposed Actions to be discussed will 
follow this notice of meeting.

Attendance by the public will be 
limited to space available. Members of 
the public wishing to speak at this 
meeting may be given such opportunity 
at the discretion of the Chair.

Dr. Nelson A. Wivel, Director, Office * 
of Recombinant DNA Activities, 
National Institutes of Health, Building 
31, Room 4B11, Bethesda, Maryland 
20902, Phone (301) 496-9838, FAX 
(301) 496-9839, will provide materials 
to be discussed at this meeting, roster of 
committee members, and substantive 
program information. Individuals who 
plan to attend and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should contact Dr. 
Wivel in advance of the meeting. A 
summary of the meeting will be 
available at a later date.

OMB’s “Mandatory Information 
Requirements for Federal Assistance 
Program Announcements” (45 FR 
39592, June 11,1980) requires a 
statement concerning the official 
government programs contained in the 
Catalog of Federal Domestic Assistance. 
Normally NIH lists in its 
announcements the number and title of 
affected individual programs for the 
guidance of the public. Because the 
guidance in this notice covers not only 
virtually every NIH program but also 
essentially every Federal research 
program in which DNA recombinant 
molecule techniques could be used, it 
has been determined not to be cost 
effective or in the public interest to 
attempt to list these programs. Such a 
list would likely require several 
additional pages. In addition, NIH could

not be certain that every Federal 
program would be included as many 
Federal agencies, as well as private 
organizations, both national and 
international, have elected to follow the 
NIH Guidelines. In lieu of the 
individual program listing, NIH invites 
readers to direct questions to the 
information address above about 
whether individual programs listed in 
the Catalog of Federal Domestic 
Assistance are affected.

Dated: February 7,1994.
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 94-3179 Filed 2-10-94; 8:45 am] 
BILLING CODE 4140-01-M

Recombinant DNA Research:
Proposed Actions Under the 
Guidelines
AGENCY: National Institutes of Health, 
PHS, DHHS.
ACTION: Notice of Proposed Actions 
Under the NIH Guidelines for Research 
Involving Recombinant DNA Molecules 
(51 FR 16958).
SUMMARY: This notice sets forth 
proposed actions to be taken under the 
National Institutes of Health (NIH) 
Guidelines for Research Involving 
Recombinant DNA Molecules (51 FR 
16958). Interested parties are invited to 
submit comments concerning these . 
proposals. These proposals will be 
considered by the Recombinant DNA 
Advisory Committee (RAC) at its 
meeting on March 3—4,1994. After 
consideration of these proposals and 
comments by the RAC, the Director of 
the National Institutes of Health will 
issue decisions in accordance with the 
NIH Guidelines.
DATES: Comments received by February
24,1994, will be reproduced and 
distributed to the RAC for consideration 
at its March 3—4,1994, meeting. 
ADDRESSES: Written comments and 
recommendations should be submitted 
to Dr. Nelson A. Wivel, Director, Office 
of Recombinant DNA Activities (ORDA), 
Building 31, room 4B11, National 
Institutes of Health, Bethesda, Maryland 
20892, or sent by FAX to 301-496-9839.

All comments received in timely 
response to this notice will be 
considered and will be available for 
public inspection in the above office on 
weekdays between the hours of 8:30 
a.m. and 5 p.m.
FOR FURTHER INFORMATION CONTACT: 
Background documentation and 
additional information can be obtained 
from the Office of Recombinant DNA 
Activities, Building 31, room 4B11,

National Institutes of Health, Bethesda, 
Maryland 20892, (301) 496-9838. 
SUPPLEMENTARY INFORMATION: The NIH 
will consider the following actions 
under the NIH Guidelines for Research 
Involving Recombinant DNA Molecules:
I. Addition to Appendix D of the NIH 
Guidelines Regarding a Human Gene 
Transfer Protocol/Drs. Hersh, 
Akporiaye, Harris, Stopeck, Unger, and 
Wameke

On December 23,1993, Dr. Evan 
Hersh of the Arizona Cancer Center and 
Drs. Akporiaye, Harris, Stopeck, Unger, 
and Wameke of the University of 
Arizona, Tucson, Arizona (co-sponsored 
by Vical, San Diego, California), 
submitted a human gene transfer 
protocol to the Recombinant DNA 
Advisory Committee for formal review 
and approval. The title of this protocol 
is: Phase I Study of Immunotherapy of 
Malignant Melanoma by Direct Gene 
Transfer.
II. Addition to Appendix D of the NIH 
Guidelines Regarding a Human Gene 
Transfer Protocol/Dr. Walker

On January 4,1994, Dr. Robert Walker 
of the National Institutes of Health, 
Bethesda, Maryland (co-sponsored by 
Cell Genesys, Foster City, California), 
submitted a human gene transfer 
protocol to the Recombinant DNA 
Advisory Committee for formal review 
and approval. The title of this protocol 
is: A Phase I/II Pilot Study of the Safety 
of the Adoptive Transfer of Syngeneic 
Gene-Modified Cytotoxic T- 
Lymphocytes in HIV-Infected Identical 
Twins.
III. Addition to Appendix D of the NIH 
Guidelines Regarding a Human Gene 
Transfer Protocol/Drs. Rosenblatt and 
Seeger

On January 5,1994, Drs. Joseph 
Rosenblatt of the University of 
California, Los Angeles, California, and 
Robert Seeger of the Childrens Hospital, 
Los Angeles, California, submitted a 
human gene transfer protocol to the 
Recombinant DNA Advisory Committee 
for formal review and approval. The 
title of this protocol is: A Phase I Study 
of Immunization with Gamma Interferon 
Transduced Neuroblastoma Cells.
IV. Addition to Appendix D of the NIH 
Guideline Regarding a Human Gene 
Transfer Protocol/Dr. Brigham

On January 6,1994, Dr. Kenneth 
Brigham of Vanderbilt University, 
Nashville, Tennessee, submitted a 
human gene transfer protocol to the 
Recombinant DNA Advisory Committee 
for formal review and approval. The 
title of this protocol is: Expression of an
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Exogenously Administered Human 
Alpah-1 Antitrypsin Gene in the 
Respiratory Tract of Humans.
V. Addition to Appendix D of the NIH 
Guidelines Regarding a Human Gene 
Transfer Protocol/Dr. Freedman

On January 5,1994, Dr. Ralph 
Freedman of the MD Anderson Cancer 
Center, Houston, Texas, resubmitted a 
human gene transfer protocol to the 
Recombinant DNA Advisory Committee 
for formal review and approval. The 
title of this protocol is: Use of a 
Retroviral Vector to Study the 
Trafficking Patterns of Purified Ovarian 
Tumor Infiltrating Lymphocytes (TIL) 
Used in Intraperitoneal Adoptive 
Immunotherapy of Ovarina Cancer 
Patients—A Pilot Study.

Dr. Freedman first submitted this 
protocol on March 22,1993. During the 
June 7-8,1993, RAC meeting, this 
protocol was deferred until the 
investigators could return to the full 
RAC with the following information: (1) 
Data demonstrating efficient 
transduction of TIL, (2) sufficient 
information regarding demonstration of 
selectivity, i.e., specific trafficking of 
TIL to tumor, (3) complete statistical 
analysis, (4) revised Informed Consent 
document in simplified language, and
(5) address concerns about patient 
responsibility for research-related costs. 
The motion to defer the protocol 
pending full RAC review of additional 
information passed by a vote of 18 favor, 
0 opposed, and no abstentions.
VI. Addition to Appendix D of the NIH 
Guidelines Regarding a Human Gene 
Transfer Protocol/Dr. Vogelzang

On January 6,1994, Dr. Nicholas 
Vogelzang, University of Chicago, 
Chicago, Illinois, submitted a human 
gene transfer protocol to the 
Recombinant DNA Advisory Committee 
for formal review and approval. The 
title of this protocol is: Phase I Study of 
Immunotherapy for Metastatic Renal 
Cell Carcinoma by Direct Gene Transfer 
into Metastatic Lesions. .
VII. Addition to Appendix D of the NTH 
Guidelines Regarding a Human Gene 
Transfer Protocol/Dr. Roth

On January 4,1994, Dr. Jack A. Roth 
of the MD Anderson Cancer Center, 
University of Texas, Houston, Texas, 
resubmitted a human gene transfer 
protocol to the Recombinant DNA 
Advisory Committee for formal review 
and approval. The title of this protocol 
is: Clinical Protocol of Modification of 
Oncogene and Tumor Suppressor Gene 
Expression in Non-Small Cell Lung 
Cancer (NSCLC).

Dr. Roth first submitted this protocol 
on March 19,1992. During the 
September 14-15,1992, RAC meeting,' 
approval of this protocol was 
recommended contingent on the review 
and approval of the following 
information by RAC primary reviewers 
(Drs. Miller, Hirano, and Geiduschek): 
(1) Data demonstrating the transforming 
potential of 100 milliliters of retroviral 
supernatant analogous to the 
preparation that will be used for the 
clinical protocol, (2) data obtained from 
in vitro mixing experiments, (3) in vitro 
data demonstrating that the new vector 
preparations have activity, and (4) 
incorporation of minor changes in the 
Informed Consent document as noted by 
Drs. Carmen and Hirano. The motion 
passed by a vote of 18 in favor, 0 
opposed, and no abstentions. On May
11,1993, Dr. Roth'submitted material in 
response to the RAC’s stipulations for 
approval and a request for the following 
modifications: (l) The producer cell line 
will be amended to include 
GP+envAMl2, and (2) the clinical 
protocol grade supernatant will be 
produced by Microbiological Associates. 
On June 15,1993, the primary reviewers 
agreed to the modification of 
stipulation, #1, as requested by Dr. Roth. 
The revised stipulation is: (1) submit 
data demonstrating the transforming 
potential of a single patient dose, i.e., 
10ml of retrovirus supernatant at 1 x 
10 6 CFU/ml. The primary reviewers did 
not accept subsequent data submitted by 
Dr. Roth as adequately fulfilling the 
stipulations for approval of the protocol. 
For this reason, the primary reviewers 
requested that the materials submitted 
by Dr. Roth should be reviewed by the 
full RAC at its December 2-3,1993, 
meeting. During the December 1993 
meeting, the consensus of the RAC was 
that the protocol was considered 
administratively inactivated; therefore, 
RAC approval of the protocol was 
withdrawn. The RAC recommended that 
Dr. Roth submit a revised protocol 
including all additional data for review 
by the full RAC, based on the following: 
(1) Failure of the primary reviewers to 
recommend approval of the protocol, (2) 
lengthy delays in the presentation of 
data, (3) the fact that there are several 
hew members who were not on the RAC 
at the time the original protocol was 
reviewed, and (4) the proposed use of a 
new vector. The RAC noted that if Dr. 
Roth submits a revised protocol for full 
RAC review, new primary reviewers 
will be assigned. The RAC 
recommended that the Office of 
Recombinant DNA Activities forward a 
letter to Dr. Roth with recommendations 
for resubmission of his protocol for full

RAC review. The Office of Recombinant 
DNA Activities forwarded a letter to Dr. 
Roth on December 21,4993, requesting 
submission of a revised protocol by 
February 4,1994.
VII. Addition to Appendix D of the NIH 
Guidelines Regarding Deliberate 
Transfer of a Chloramphenicol 
Resistance Gene to an Avirulent Strain 
of Rickettsia prowzaeki/Dr. Policastro

On January 4,1994, Dr. Paul 
Policastro of the National Institutes of 
Health, Rocky Mountain Laboratories, 
Hamilton, Montana, resubmitted a 
request regarding the deliberate transfer 
of a gene coding for chloramphenicol 
resistance to an avirulent strain of 
Rickettsia prowzaeki.

Dr. Policastro first submitted this 
request on March 23,1993. During its 
June 7—8,1993, meeting, the RAC 
deferred approval of this request by a 
vote of 20 in favor, 0 opposed, and no 
abstentions. The RAC deferred approval 
until the investigator submits t^p 
following data for full RAC review: (1) 
Data demonstrating that the construct is 
safe and* useful, and (2) in vitro data 
demonstrating the selective advantage of 
chloramphenicol resistance over other 
selectable markers.
IX. Report on Minor Modifications to 
NIH-Approved Human Gene Transfer 
Protocols

Dr. LeRoy Walters, RAC Chair, will 
present an update on minor 
modifications to NIH-approved human 
gene transfer protocols.
X. Amendments to Footnotes 21 and 22 
and Section HI-A-3 of the NIH 
Guidelines Regarding Recombinant 
DNA Vaccines

Dr. Leonard Post, Chair of the 
Working Group on Vaccines, will 
present an overview of the proposed 
amendments to Footnotes 21 and 22.
The proposed amendments will define 
those categories of experiments 
involving the administration of 
recombinant DNA vaccines that are 
exempt from RAC review and National 
Institutes of Health and Institutional 
Biosafety Committee approval.
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XI. Amendments to Sections I, III, IV, 
and V of the NIH Guidelines and the 
Points to Consider in the Design and 
Submission of Protocols for the 
Transfer of Recombinant DNA into the 
Genome of Human Subjects (Points to 
Consider) Regarding NIH (ORDA) 
Review and Approval of Certain 
Categories of Human Gene Transfer 
Experiments That Qualify for the 
Accelerated Review Process

Dr. Robertson Parkman, Chair of the 
Working Group on Accelerated Review 
Protocols, will present an overview of 
the proposed amendments to the NIH 
Guidelines and the Points to Consider. 
The proposed amendments will: (1) 
Establish an accelerated review process 
for certain categories of human gene 
transfer experiments (i.e., “umbrella” 
multiple site protocols in which the 
Principal Investigator is responsible for 
the quality control and data reporting 
for research conducted at all sites, and 
duplicate protocols conducted at sites 
other thap those originally approved by 
the RAC and in which there is a new 
Principal Investigator), (2) allow the 
National Institutes of Health (Office of 
Recombinant DNA Activities) to assign 
the appropriate review category to all 
human gene transfer proposals that are 
submitted in compliance with the NIH 
Guidelines, (3) allow the National 
Institutes of Health (Office of 
Recombinant DNA Activities) to 
approve those categories of human gene 
transfer experiments that qualify for the 
accelerated review process in 
consultation with the Chair and one or 
more RAC members, as necessary, and
(4) exempt certain experiments 
involving the transfer of recombinant 
DNA or DNA or RNA derived from 
recombinant DNA into one or more 
human subjects which are not covered 
by Footnote 21. All human gene transfer 
experiments approved by the National 
Institutes of Health (Office of 
Recombinant DNA Activities) through 
the accelerated review process will be 
provided in a report by the RAC Chair 
at the next regularly RAC meeting and 
will be included in the list of approved 
experiments which is available from the 
Office of Recombinant DNA Activities, 
Building 31, room 4B11, Bethesda, 
Maryland 20892. The RAC recommends 
that these amendments be published in 
the Federal Register for public comment 
and review by the full RAC during its 
March 2-3,1994, meeting. The 
proposed amendments to the NIH 
Guidelines are as follows:

“Section I. Scope of the NIH Guidelines” 
"Section I-A. Purpose”

[No Changes] “The purpose of the NIH 
Guidelines is to specify practices for 
constructing and handling: (i) recombinant 
DNA molecules, and (ii) organisms and 
viruses containing recombinant DNA 
molecules.”

[No Changes] "Any recombinant DNA 
experiment, which according to the NIH 
Guidelines requires approval by the NIH, 
must be submitted to the NIH or to another 
Federal agency that has jurisdiction for 
review and approval. Once approval, or other 
applicable clearances, are obtained from a 
Federal agency other than the NIH (whether 
the experiment is referred to that agency by. 
the NIH, or sent directly there by the 
submitter), the experiment may proceed 
without the necessity for NIH review or 
approval.”

[Amended) “Certain experiments that 
involve the deliberate transfer of recombinant 
DNA or DNA or RNA derived from 
recombinant DNA into one or more human 
subjects (see Footnote 21) shall be considered. 
Major Actions to the NIH Guidelines (see 
Section IV—C—1—b—(l)—(d)), and shall require 
RAC review and NIH Director approval, if 
determined by NIH (ORDA) in consultation 
with the RAC Chair and/or one or more RAC 
members, as necessary, to: (i) Represent 
novel characteristics (e.g., target disease or 
vector), (ii) represent an uncertain degree of 
risk to human health or the environment, or 
(iii) contain information determined to 
require further public review (see Section III— 
A-3).”

[Addition] “Experiments involving the 
transfer of recombinant DNA to one or more 
human subjects that are not considered under 
Section III-A-3 may qualify for Accelerated 
Review (see Section III-B-2 of the NIH 
Guidelines and Part V of the Points to 
Consider) and will be considered as Minor 
Actions to the NIH Guidelines (see Section 
IV-C-l-b-(2)-(a)). Actions that qualify for 
Accelerated Review (see Section III-B-2) will 
be reviewed and approved by NIH (ORDA) in 
consultation with the RAC Chair and/or one 
or more RAC members, as necessary.”

[Addition] “Certain experiments involving 
the transfer of recombinant DNA into one or 
more human subjects (see Footnote 21) may 
be considered exempt from RAC and/or NIH 
(ORDA) review and/or NIH Director approval 
and only require registration with NIH 
(ORDA) (see Section III-C-6).”

(No Changes—Section 1-B through II.)
“Section III. Experiments Covered by the NIH 
Guidelines”

[Amended] “* * * Any change in 
containment level, which is different from 
those specified in the NIH Guidelines may 
not be initiated without the express approval 
of NIH (ORDA) (see Minor Actions, Section 
IV-C-l-b-(2) and its subsections.)”

“Section III-A. Experiments that Require 
RAC Review and NIH and IBC Approval 
Before Initiation”

[Amended] “Experiments in this category 
are considered Major Actions to the NIH 
Guidelines (see Section IV-G-l-b-(l)) and 
cannot be initiated without submission of 
relevant information on the proposed

experiment to NIH, the publication of the 
proposal in the Federal Register for 15 days 
of comment, review by the RAC, and specific 
approval by NIH (not applicable for 
Expedited Review single patient human gene 
transfer experiments considered under Part 
VI of the Points to Consider). The 
containment conditions for such experiments 
will be recommended by the RAC and set by 
NIH at the time of approval. Such 
experiments also require IBC approval before 
initiation. Specific experiments already 
approved in this section may be obtained 
from ORDA, NIH, Building 31, room 4B11, 
Bethesda, Maryland 20892.”

[No Changes—Section III-A-1 through III— 
A-2),

[Amended] “Section III-A-3. Certain 
experiments involving the deliberate transfer 
of recombinant DNA or DNA or RNA derived 
from recombinant DNA into one or more 
human subjects (see Footnote 21) shall be 
considered Major Actions (see Section IV-C- 
1—b—(1)—(d)), and shall require RAC review 
and NIH Director approval, if determined by 
NIH (ORDA), in consultation with the RAC 
Chair and one or more RAC members, as 
necessary, to: (i) Represent novel 
characteristics (e.g., target disease or vector), 
(ii) represent an uncertain degree to risk to 
human health or the environment, or (iii) 
contain information determined to require 
further public review. The requirement for 
RAC review should not be considered to 
preempt any other required review of 
experiments with one or more human 
subjects. Relevant IBC and Institutional 
Review Board (IRB) reviews of the proposal 
should be completed before submission to 
NIH. See Part III—A of the Points to Consider 
for guidelines for submission of human gene 
transfer protocols. Certain experiments 
involving the deliberate transfer of 
recombinant DNA or DNA or RNA derived 
from recombinant DNA into one or more 
human subjects may qualify for the 
Accelerated Review process (see Section III- 
B-2). Certain categories of experiments 
involving the deliberate transfer of 
recombinant DNA or DNA or RNA derived 
from recombinant DNA into one or more 
human subjects and that are not covered by 
Footnote 21, may be considered exempt from 
RAC and/or NIH (ORDA) review and/or NIH 
Director approval and only require 
registration with NIH (ORDA) (see Section
III- C-6).”

[No Changes—Section III—B through III—B—
KD-l

[Addition] “Section III-B-2. Human Gene 
Transfer Experiments that Quality for 
Accelerated Review and Approval by NIH 
(ORDA)”

[Addition] “As determined by the NIH 
(ORDA), in consultation with the RAC Chair 
and one or more RAC members, as necessary, 
certain categories of human gene transfer 
experiments may be considered as Minor 
Actions to the NIH Guidelines and qualify for 
accelerated review and approval (see Section
IV- C-l-b-(2)(a)). The RAC Chair will 
present a report of all NIH (ORDA)-approved 
human gene transfer protocols at the next 
regularly scheduled RAC meeting. If NIH 
(ORDA) determines that an experiment does 
not qualify for the accelerated review
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process, the PI must submit the proposal for 
full RAC review at least 8 weeks prior to the 
next scheduled RAC meeting (see Section III— 
A-3). See Part III-A of the Points to Consider 
for guidelines for submission of human gene 
transfer protocols.”

(Addition] “Section III—B—3. Minor 
Modifications to Human Gene Transfer 
Experiments.”

[Addition] “A minor change in a human 
gene transfer protocol is a change that does 
not significantly ¡alter the basic design of the 
protocol and that does not increase risk to 
human subjects or the environment. NIH 
(ORDA) will consider the change, in 
consultation with the RAC Chair and one or 
more RAC members, as necessary, after 
approval has been obtained by the relevant 
IRB and IBC. The RAC Chair will provide a 
report on any such approvals at the next 
regularly scheduled RAC meeting.” '

[No Changes—Section III—C through III—C—
6.]

[Addition] “Section III-C-6. Human Gene 
Transfer Experiments not Covered by 
Footnote 21.”

[Addition] “Experiments involving the 
transfer of recombinant DNA or DNA or RNA 
derived from recombinant DNA into one or 
more human subjects, and that are not 
covered by Footnote 21, must be registered 
with NIH (ORDA). The relevant IBC and IRB 
must review all experiments in this category 
prior to their initiation. For experiments in 
this category, the registration document must 
include:”

[Note: The RAC will discuss the 
information that should be fried with ORDA 
for experiments in this category.]

[No Changes—Section III—D through FV-G-
1B.1 *
"Section IV-C-l-b-(l), Major Actions”

(Amended] “To execute major actions, the 
NIH Director must seek the advice of the RAC 
and provide an opportunity for pubic and 
Federal agency comment. Specifically, the 
agenda o f  the RAC meeting citing the major 
actions shall be published in the Federal 
Register at least 15 days before the meeting, 
and the NIH Director shall also publish the 
proposed actions in the Federal Register for 
comment at least 15 days before the meeting 
(not applicable for Expedited Review human 
gene transfer experiments considered under 
Part VI of the Points to Consider. In addition, 
the NIH Director’s proposed decision, at his/ 
her discretion, may be published in the 
Federal Register for 15 days of comment 
before final action is taken. The RAC and IBC 
Chairs shall be notified of the following 
decisions:” 1

[No changes—Section IV-G-l-b-(l}-(a) 
through IV-C-f-b-{lHf).]
[Amended] “Section IV-C-l-b-(2). Minor 
Actions”

[Amended] “NIH (ORDA) shall carry out 
certain functions as delegated to it by the 
NIH Director (see Section IV-G-3). Minor 
actions, as determined by NIH (ORDA) in 
consultation with the RAC Chair and one or 
more RAC members, as necessary, will be 
transmitted to the RAC and IBC Chairs:”

[Delete the current Section IV-C—l-b-{2)— 
(a). Interpreting and determining 
containment levels upon request by ORDA;]

[Addition] “Section IV-G-l-b-(2)-(a). 
Reviewing and approving certain 
experiments involving the deliberate transfer 
of recombinant DNA or DNA or RNA derived 
from recombinant DNA into one or more 
human subjects that qualify for the 
Accelerated Review process (see Section III— 
B-2);”

(Addition] “Sectjon IV-C-b-(2)-(b). 
Reviewing and approving minor changes to 
human gene transfer protocols approved 
under Section III-A-3 and III—B—2;” 

[Renumbered] “Section IV-C-l-b-{2)-{c). 
Changing containment levels for experiments 
that are specified in the NIH Guidelines (see 
Section III);”

[Renumbered] “Section IV-C-l-b-(2)-(d). 
Assigning containment levels for 
experiments not explicitly considered in the 
NIH Guidelines;”

[Renumbered] “Section IV-C-l-b-(2)-(e). 
Revising the Classification of Etiologic 
Agents for the purpose of these NIH 
Guidelines (See Footnote 1).”

[Delete Section IV-C-l-b-(3). Other 
Actions. The NIH Director’s decision will be 
transmitted to the RAC and IBC Chairs:] 

[Renumbered] “Section IV-C-l-b-(2)-(f). 
Interpreting the NIH Guidelines for 
experiments to which the NIH Guidelines 
specifically assign containment levels;” 

[Renumbered] “Section IV-C-l-b-(2)—(g). 
Setting containment under Section III—C—1— 
d and Section III-C-3-d;”

[Renumbered] “Section IV-G-l-b-(2)-(h). 
Approving minor modifications of already 
certified host-vector systems (the standards 
and procedures for such modifications are 
described in Appendix I—II);”

[Renumbered] "Section IV-C-l-b-(2)-<i). 
Decertifying already certified host-vector 
systems;” . v

[Renumbered] “Section IV-G-l-b-(2)-(j). 
Adding new entries to the list of molecules 
toxic for vertebrates (see Appendix F);” 

[Renumbered/Amended] “Section IV-C-1- 
b—<2)—(k). Determining appropriate 
containment conditions for experiments 
according to case precedents developed 
under Section IV-O—1—b—(2)—(d).] 

(Renumbered] “Section IV-C-l-b-(4). The 
Director, NIH, shall conduct, support, and 
assist training programs in laboratory safety 
for IBC members, BSOs, Pis, and laboratory 
staff.”

[Amended] “Section IV-C-2. Recombinant 
DNA Advisory Committee (RAC) * * * The 
RAC shall be responsible for advising the 
Director, NIH, on the actions listed in Section 
IV-C-l-b-(l).”

(Amended] “Section IV-C-3. The Office of 
Recombinant DNA Activities (ORDA). The 
ORDA shall serve as a focal point for 
information on recombinant DNA activities 
and provide advice to all within and outside 
NIH including Institutions, BSOs, Pis,
Federal agencies, state and local 
governments, and institutions in the private 
sector. The ORDA shall carry out such other 
functions as may be delegated to it by the 
Director, NIH including those authorities 
described in Section IV-C-l-b-(2). In 
addition, ORDA shall be responsible for the 
following.”

(No Changes—Section IV-G-3-a.] 
[Addition] "Section IV-C-3—b. Reviewing 

and approving certain experiments involving

the deliberate transfer of recombinant DNA 
or DNA or RNA derived from recombinant 
DNA into one or more human subjects, in 
consultation with the RAC Chair and one or 
more RAC members, as necessary, that 
qualify for the Accelerated Review process 
(see Section III—B—2);”

[Addition] “Section IV-C-3-c. Reviewing 
and approving minor changes to human gene 
transfer protocols approved under Sections 
III-A-3 and III—B—2, in consultation with the 
RAC Chair and one or more RAC members, 
as necessary;”

(Renumbered] “Section IV-C-3-d. 
Reviewing and approving EBC membership;” 

[Renumbered] “Section IV-C-3-e. 
Publishing in the Federal Register:” 

[Renumbered] “Section IV-C-3-e-(l). 
Announcements of RAC meetings and 
agendas at least 15 in advance;”

[No Changes] “NOTE—If file agenda for a 
RAC meeting is modified, ORDA shall make 
the revised agenda available to anyone upon 
request at least seventy-two hours in, advance 
of the meeting.” '

[Renumbered] “Section IV-C-3-e-(2). 
Proposed major actions of the type foiling 
under Section IV-C-l-b-(l) at least 15 days 
prior to the RAC meeting at which they will 
be considered; and”

[Delete old Section IV-C-3-c-(3). The NIH 
Director’s final decision on recommendations 
made by the RAG]

[Renumbered/Amended] “Section IV-C-3- 
f. Serve as the focal point for data 
management of NIH-approved human gene 
transfer protocols approved under Section 
III-A-3 and III—B—2 and registered with NIH 
(ORDA) as required under Section III-C-6.” 

[Renumbered] “Section IV-C-3-g. Serve as 
executive secretary of the RAG”

[Addition] “Section IV-C-3-h. Maintain a 
list of major and minor actions to the NIH 
Guidelines approved under Sections III-A-3 
and III—B—2 and a list of experiments 
registered with NIH (ORDA) as described in 
Section III-C-6.”

[No Changes—Section IV-C-4 through V— 
T].

[The RAC Will Consider Revision of this 
Footnote.) “Footnote 21. Sections III-A-3 
and III-B-2 cover only those experiments in 
which the intent is to modify stably the 
genome of cells of one or more human 
subjects. Other experiments involving the 
deliberate transfer of recombinant DNA into 
one or more human subjects such as feeding 
of bacteria containing, recombinant DNA or 
the administration of vaccines containing 
recombinant DNA are not covered in 
Sections III-A-3 and III-B-2.”

[The RAC may Modify this Footnote 
According to Footnote 21 Revision]
“Footnote 22. For recombinant DNA 
experiments in which the intent is to modify 
stably the genome of cells of one or more 
human subjects (see Sections III-A-3 and III- 
B-2).”

[No Changes—Section VI.]
The proposed amendments to the Points to 

Consider are as follows:
[Amended] “These Points to Consider 

apply to research conducted at or sponsored 
by an institution that receives any support for 
recombinant DNA research from the NIH. 
Researchers pot covered by the NIH
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Guidelines are encouraged to use the Points 
to Consider. Experiments in which 
recombinant DNA is introduced into one or 
more human subjects with the intent of 
stably modifying the subject’s genome are 
covered by Sections III-A-3 and III-B-2 of 
the NIH Guidelines (see Footnote 21 of the 
N1H Guidelines). Experiments in which 
recombinant DNA is introduced into one or 
more human subjects with no risk of stably 
modifying the subject’s genome are covered 
under Section III-C-6 of the NIH Guidelines 
(see Footnote 21 of the NIH Guidelines). 
Sections III-A-3, III-B-2, and III-C-6 of the 
NIH Guidelines apply both to recombinant 
DNA and to DNA or RNA derived from 
recombinant DNA.”

[Amended] “This document is intended to 
provide guidance in preparing proposals for 
NIH consideration under Sections III-A-3 
and III-B-2 of the NIH Guidelines. Section 
III-A-3 addresses Major Actions,to the NIH 
Guidelines involving the transfer of 
recombinant DNA into one or more human 
subjects that have been determined by NIH 
(ORDA), in consultation with the RAC Chair 
and one or more RAC members, as necessary, 
to: (i) represent novel characteristics (e.g., 
target disease or vector), (ii) represent an 
uncertain degree of risk to human health or 
the environment, or (iii) contain information 
determined to require further public review. 
Proposals considered under Section III-A-3 
of the NIH Guidelines will be, reviewed by 
the RAC and approved by the NIH Director. 
RAC review of experiments considered under 
Section III-A-3 of the NIH Guidelines will 
follow publication of a precis of the proposal 
in the Federal Register and an opportunity 
for public comment. Section III-B-2 
addresses Minor Actions to the NIH 
Guidelines involving the transfer of 
recombinant DNA into one more human 
subjects that have been determined by NIH 
(ORDA), in consultation with the RAC Chair 
and one or more RAC members, as necessary, 
to qualify for the accelerated review process. 
Proposals considered under Sections III-A—3 
and III-B-2 will be on a case-by-case basis.
A list of actions to the NIH Guidelines 
approved under Sections III—A—3 and III—B—
2 involving the transfer of recombinant DNA 
into one or more human subjects is available 
from the Office of Recombinant DNA 
Activities, Building 31, Room 4B11, National 
Institutes of Health, Bethesda, Maryland, 
20892. The list of actions to the NIH 
Guidelines involving the transfer of 
recombinant DNA into one or more human 
subjects does not include experiments 
considered to be exempt from RAC and NIH 
(ORDA) review under Section III-C-6 of the 
NIH Guidelines.”

[No changes] “In general, it is expected 
that the transfer of recombinant DNA into 
one or more human subjects will not present 
a risk to public health or to the environment 
as the recombinant DNA is expected to be 
confined to human subjects. Nevertheless, 
Part I-B-4—b specifically asks the researchers 
to address this point”

[No changes] “This document will be 
considered for revision as experience in 
evaluating proposals accumulates and as new 
scientific developments occur. This review- 
will be carried out periodically as needed.”

[Amended) "A proposal involving the 
transfer of recombinant DNA into one or 
more human subjects will be considered by 
the RAC and/or NIH (ORDA) only after the 
protocol has been approved by the local 
Institutional Biosafety Committee (IBC) and 
the local Institutional Review Board (IRB) in 
accordance with DHHS Federal Regulations 
for the Protection of Human Subjects (45 
Code of Federal Regulations, part 46). (If a 
proposal involves children, special attention 
should be paid to subpart D of these DHHS 
regulations.) The IRB and IBC may, at their 
discretion, condition their approval on 
further specific deliberation by the RAC and/ 
or NIH (ORDA). Consideration of human 
gene transfer proposals by the RAC and/or 
NIH (ORDA) may proceed simultaneously 
with review by other involved federal 
agencies (See Part VI-A) provided that NIH 
(ORDA) is notified of the simultaneous 
review. Meetings of the full RAC will be open 
to the public except where trade secrets or 
proprietary information would be disclosed. 
The committee prefers that proposals 
submitted for RAC review contain no 
proprietary information or trade secrets, 
enabling all aspects of the review to be open 
to the public. The public review of these 
protocols will serve to inform the public not 
only on the technical aspects of the proposals 
but also on the meaning and significance of 
the research.”

[No changes] “The clinical application of 
recombinant DNA techniques raises two 
general kinds of questions: (i) The questions 
usually discussed by IRBs in their review of 
any proposed research involving one or more 
human subjects; and (ii) broader issues. The 
first type of question is addressed principally 
in Part III of this document. Several broader 
issues are discussed later in this Introduction 
and in part II below.

[Amended) “Following this Introduction, 
this document is divided into four parts. Part 
I requests a.description of the protocol with 
special attention to the short-term risks and 
benefits of the proposed research to the 
patient and to other people, the selection of 
patients, informed consent, and privacy and 
confidentiality. In part II, investigators are 
requested to address special issues pertaining 
to the free flow of information about the 
clinical trials. These issues lie outside the 
usual purview of IRBs and reflect general 
public concerns about biomedical research. 
Part III summarizes other requested 
documentation that will assist the RAC and/ 
or NIH (ORDA) in its review of the proposals. 
Part IV specifies reporting requirements.”

[Amended] “The RAC will not at present 
entertain proposals for germ-line alterations 
but will consider for approval protocols 
involving somatic cell gene transfer. The 
purpose of somatic cell gene therapy is to 
treat an individual patient, e.g., by inserting 
a properly functioning gene into a patient’s 
somatic cells. In germ line alterations, a 
specific attempt is made to introduce genetic 
changes into the germ (reproductive) cells of 
an individual, with the aim of changing the 
set of genes passed on to the individual’s 
offspring.”

[No changes] “The acceptabilities human 
somatic cell gene therapy has been addressed 
in several public documents as well as in

numerous academic studies. The 1982 report 
of the President’s Commission for the Study 
of Ethical Problems in Medicine and 
Biomedical and Behavioral Research, 
Splicing Life, resulted from a two-year 
process of public deliberations and hearings. 
Upon release of that report, a U.S. House of 
Representatives subcommittee held three 
days of public hearings with witnesses from 
a wide range of fields from the biomedical 
and social sciences to theology, philosophy, 
and law. In December 1984, the Office of 
Technology Assessment released a 
background paper, Human Gene Therapy, 
which concluded: civic, religious, scientific, 
and medical groups have all accepted, in 
principle, the appropriateness of gene 
therapy of somatic cells in humans for 
specific genetic diseases. Somatic cell gene 
therapy is seen as an extension of present 
methods of therapy that might be preferable 
to other technologies. In light of this public 
support, the RAC is prepared to consider 
proposals for somatic cell gene therapy.” 

[Amended] “In its evaluation of proposals 
involving the transfer of recombinant DNA 
into one or more human subjects, the RAC 
will consider whether the design of such 
experiments offers adequate assurance that 
their consequences will not go beyond their 
purpose, which is the same as the traditional 
purpose of clinical investigations, namely, to 
protect the health and well-being of the 
individual subject(s) being treated while at 
the same time gathering generalizable 
knowledge. Two possible undesirable 
consequences of the transfer of recombinant 
DNA would be unintentional: (i) Vertical 
transmission of genetic changes from an 
individual to his of her offspring, or (ii) 
horizontal transmission of viral infection to 
other persons with whom the individual 
comes in contact. Accordingly, this 
document requests information that will 
enable the RAC and/or NIH (ORDA) to assess 
the possibility that the proposed experiments 
will inadvertently affect reproductive cells or 
lead to infection of other people (e.g., 
personnel or relatives).

[Amended] “In recognition of the social 
concern that surrounds the subject of gene 
transfer, the RAC and NIH (ORDA) will 
cooperate with other groups in assessing the 
possible long-term consequences of the 
transfer of recombinant DNA into one or 
more human subjects and related laboratory 
and animal experiments in order to define 
appropriate human applications of this 
emerging technology.”

[No changes] “Responses to the questions 
raised in these Points to Consider should be 
provided in the form of either written 
answers or references to specific sections of 
the protocol or its appendices.”

[No changes] “Investigators should 
indicate points which are not applicable with 
a brief explanation. Investigators submitting 
proposals that employ essentially the same 
vector systems (or with minor variations', 
and/or that are based on the same preclinical 
testing as proposals previously reviewed by 
the RAC, may refer to preceding documents 
without having to rewrite such material.”

[No Changes—Part I-A through I—C. ] 
[Proposed Changes—Parts I-D and I-E. See 

agenda item XII proposed amendments.]
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[No Changes—Parts II through II—B.J 
[Delete—Part III. Requested 

Documentation. In addition to responses to 
the questions raised in these Points to 
Consider, please submit the following 
materials:]

[Delete—Part UI-A. Your protocol as 
approved by your local IRB and IBC.)

[Delete—Part III—B. Results of local IRB 
and IBC deliberations and recommendations 
that pertain to your protocol.]

[Delete—Part IH-C. A one-page scientific 
abstract of the protocol.]

[Delete—Part m-D. A one-page description 
of the proposed experiment in nontechnical 
language.]

[Delete—Part III—E. Curricula vitae for key 
professional personnel.]

[Delete—Part III—F. An indication of other 
federal agencies to which the protocol is 
being submitted for review.]

[Delete—Part III-G. Any other material 
which you believe will aid in the review.] 

[Renumbered/Amended] “Part III. 
Guidelines for the Submission of Human 
Gene Transfer Protocols”

[Addition] “For consideration of human 
gène transferprotocols under Section IH-A- 
3 and III—B—2 of the NIH Guidelines the 
following criteria will apply:”

[Renumbered] "Part UI-A. Investigator-: 
Submitted Material”

[Renumbered/Amended] “Part IU-A-1. 
Written proposals must be submitted in the 
following order: (1) Scientific abstract—1 
page; (2) non-technical abstract—1 page; (3) 
Institutional Biosafety Committee (IBC) and 
Institutional Review Board (IRB) approvals 
and their deliberations pertaining to your 
protocol; (4) Points to Consider (Parts I and 
II)—5 pages; (6) protocol (as approved by the 
local IRB and IBC)—20 pages excluding 
appendices; (7) Informed Consent 
Document—approved by the IRB; (8) 
appendices including tables, figures, and 
manuscripts; (9) Curricula vitae—2 pages in 
Biographical sketch format; and (10) an 
indication of other Federal agencies to which 
the protocol is being submitted for review.” 

[Renumbered] “Part ÌII-A-2. When a 
proposal has been submitted previously, 
there should be a short section (S 200 words) 
immediately following the abstracts that 
summarizes the major revisions since the last 
review.”

[Renumbered] “Part III-A-3. Data provided 
must include: (i) A description of the 
elements in the vector, (ii) the source of that 
information, (iii) the method by which 
sequence data were compiled, and (iv) three 
3V2 inch diskettes with the vector sequence 
in ASCII format"

[Renumbered] “Part III-A—4. Time Frame 
for Submissions.”

[Added] “Note: Time frames are applicable 
only to protocols that are determined by NIH 
(ORDA) to require full RAC review and NIH 
Director approval. Times frames do not apply 
to Accelerated Review human gene transfer 
experiments (see Section III—B—2 of the NIH 
Guidelines) or those that only require 
registration with NIH (ORDA) (see Section 
III-C-6 of the NIH Guidelines).”

[Renumbered] “Part III-A-4-a. Written 
material from PI must be submitted at least 
8 weeks before the RAC meeting at which it 
will be reviewed.”

[Renumbered] “Part III-A-4-b. Written 
comments from the primary reviewers to the 
PI must be submitted at least 4 weeks before 
the RAC meeting at which it will be 
reviewed.”

[Renumbered] "Part III-A-4-c. Written 
responses (including critical data in response 
to the primary reviewers’ comments) must be 
submitted by the Principal Investigators to 
ORDA at least 2 weeks before the RAC 
meeting.”

[Renumbered] “Part III-A-5. Oral 
Responses to the RAC”

[No changes] “Principal Investigators must 
limit their oral responses to the RAC only to 
those questions that are raised during the 
meeting. Oral presentations of previously 
submitted material and/or critical data that 
was not submitted at least 2 weeks prior to 
the RAC meeting is prohibited.” 

[Renumbered] “Part III-B. Primary 
Reviewers’ Responses.”

[Renumbered] “Part III—B—1. Primary 
Reviewers’ Written Comments.”

[No changes] “The primary reviewers’ 
written comments on a proposal should 
include the following:”

[Renumbered] “Part III-B-l-a. Emphasize 
the issues related to gene marking, gene 
transfer  ̂or gene therapy.”

[Renumbered] “Part III-B-l-b. State 
explicitly whether the Points to Consider 
have been addressed satisfactorily.” 

[Renumbered] “Part HI-B-l-c. Examine 
the scientific rationale, scientific context 
(relative to other proposals reviewed by the 
RAC), whether the preliminary in vitro and 
in vivo data were obtained in appropriate 
models and are sufficient, and whether 
questions related to safety, efficacy, and 
social and ethical context have been 
resolved.”

[Renumbered] “Part III-B-l-d. Whenever 
possible, criticisms of Informed Consent 
documents should include suggested 
revisions for the RAC to consider, provided 
as written alternatives.”

(Renumbered] “Part III-B-l-e. Primary 
reviews should also state whether the 
proposal is: (i) Acceptable as written, (ii) 
expected to be acceptable with specific 
revisions or after satisfactory responses to 
specific questions raised on review, or (iii) 
unacceptable in its present form.” 

[Renumbered] 'Tart III—B—2. Oral 
Discussions by Primary Reviewers at the RAC 
Meeting."

[Renumbered] “Part III-B-2-a. It should be 
possible for most primary reviewers to 
present their oral reviews in 5 minutes or 
less.”

[No changes—Part VI through VI-B.]
(Delete—Part V. Minor Modifications to 

Human Gene Transfer Experiments 
Approved by the RAC and NIH Director 
Under Section III—A—3 of the NIH Guidelines. 
A minor modification in a protocol approved 
by the RAC and NIH Director under Section 
III-A—3 (see Section IV—C—1—b—1—Major 
Actions) is a change that does not 
significantly alter the basic design of a 
protocol and that does not increase risk to the 
subjects). If the change has been approved 
by the relevant IRB and IBC, then the Chair 
of the RAC may give approval. It is expected 
that the Chair will consult with one or more

f

members of the committees, as necessary.
The RAC Chair will report on any such 
approvals at the next regularly scheduled 
RAC meeting.]

[Addition] “Part V. Procedures to be 
Followed for Accelerated Review of Human 
Gene Transfer Experiments by NIH (ORDA) 
Under Section III-B-2 of the NIH 
Guidelines.”

[Addition] “Part V—A. Human gene transfer 
experiments in this category must be in 
accordance with the provisions of Section 
III-B-2 of the NIH Guidelines. If the human 
gene transfer protocol does not qualify for 
Accelerated Review (see Section III-B-2 of 
the NIH Guidelines) as determined by NIH 
(ORDA), then the PI must subhut the 
experiment for full RAC review and NIH 
approval in accordance with Section III—A—
3 of the NIH Guidelines.”-

[Addition] “Part V—B. No protocol shall be 
considered without IBC and IRB approval.”

[Addition] “Part V-C. At this time, all gene 
transfer protocols must be considered 
experimental.”

[Addition] “Part V—D-l. Pis requesting 
Accelerated Review (see Section III—B—2 of 
the NIH Guidelines), must submit the 
relevant documentation in accordance with 
Part III of the Points to Consider. NIH 
(ORDA) will notify the investigator whether 
the proposed study qualifies for the 
Accelerated Review process. If NIH (ORDA) 
determines that an experiment does not 
qualify for the Accelerated Review process 
the PI must submit the proposal few full RAC 
review at least 8 weeks prior to the next 
scheduled RAC meeting.”

[Addition] “Part V-E. It is expected that 
NIH (ORDA) will consult with the RAC Chair 
and one or more RAC members, as necessary, 
when considered Accelerated Review human 
gene transfer protocols (see Section III-B-2 of 
the NIH Guidelines—.”

[Addition] “Part V—F. The Chair of the 
RAC will provide a report on all human gene 
transfer protocols that have been approved by 
NIH (ORDA) at the next regularly scheduled 
RAC meeting.”

|Additionj“Part V—F—1. In accordance 
with Part VI, Reporting Requirements, of the 
Points to Consider, any adverse effects of the 
treatments should be reported in writing 
immediately to both the local IRB and the 
NIH Office for Protection from Research 
Risks, and the report should also be 
forwarded to NIH (ORDA).”

[Addition] “Part V—F—2. In accordance 
with Part IV, Reporting Requirements, of the 
Points to Consider, reports regarding the 
general progress of patients should be filed 
with both the local IRB and ORDA within six 
months of the commencement of the 
experiments and at six-month intervals. In 
the event of a patient’s death, a summary of 
the special post-mortem studies and 
statement of the cause of death should be 
Submitted to the IRB and ORDA, if 
available.”

[Amended] “Part VI. Procedures to be 
Followed for Expedited RAC Review and 
NIH Approval or Single-Patient Human Gene 
Transfer Protocols Considered Under Section 
III-A-3 (see Section IV-C-l-b-{l)-{d) of the 
NIH Guidelines).”

(Amended] “Part VI—A. An investigator 
submitting a request to NIH (ORDA) for
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expedited review of a single patient gene 
transfer protocol must provide detailed 
information regarding the necessity of 
expedited review.”

INo changes—Part Vl-B through VI-F.)
[Amend] “Part VI-G. The NIH (ORDA) will 

report to the RAC following expedited review 
and will include all of the materials on 
which the decision was based. The RAC will 
formally review the protocol at its next 
scheduled meeting. Patient privacy will be 
maintained.”

[No changes—Part VI-H through VI—J.]
[Renumber “Part VII. Footnotes.”
[No changes] "The Food and Drug 

Administration (FDA) has jurisdiction over 
drug products intended for use in clinical 
trials of human gene transfer. For general 
Information on FDA’s policies and regulatory 
requirements, (see the Federal Register, 
Volume 51. pages 23309-23313,1986).”

[No changes] “The term “patient” and its 
variants are used in the text as a shorthand 
designation for “patient-subject.”
XII. Amendments to Part I-D of the 
Points To Consider, NIH Guidelines, 
Regarding Informed Consent

During the December 2-3,1993, 
meeting, Dr. Gary Ellis, Director of the 
Office for Protection from Research 
Risks (OPRR), NIH, Bethesda, Maryland, 
responded to the written comments 
submitted by Dr. Zallen, Chair of the 
Working Group on Informed Consent 
Issues. Dr. Ellis noted the RAC’s 
concern regarding specific issues that 
should be addressed in human gene 
transfer protocol Informed Consent 
documents, i.e., request for autopsy, 
recommendations for male, female 
contraception, separate Informed 
Consent documents when gene therapy 
is separate from a clinical protocol, 
commitment to long-term patient 
follow-up, and financial responsibility 
of the institution for all research-related 
costs. During his presentation, Dr. Ellis 
provided the RAC with background 
information regarding the roles of both 
OPRR and local Institutional Review 
Boards (IRB) in the review of research 
proposals involving human subjects. Dr. 
Ellis recommended that the RAC draft a 
letter outlining their specific 
recommendations to OPRR for 
distribution and consideration by the 
local IRBs.

In a memorandum dated December
23,1993, Dr. Ellis further clarified the 
avenues that should be pursued by the 
RAC with regard to the "quality and 
content of informed consent documents 
into constructive changes in the 
informed consent process,” specifically 
in relation to human gene transfer. Dr. 
Ellis recommended that the Points to 
Consider should be amended to 
introduce consistency in the Informed 
Consent document language; therefore, 
Part I-D of the Points to Consider has

been expanded. Proposed Part I—D-l 
addresses the informed consent process. 
Proposed Part I-D-2 addresses the 
informed consent document. Part I-E 
has been incorporated into I-D-l. The 
proposed amendments read:
“Part I-D-l. Informed Consent Process

"In accordance with the requirements of 
DHHS regulations for the protection of 
human subjects (45 CFR, part 46), 
investigators shall indicate how patients will 
be informed about the proposed study and 
how their consent will be solicited. If the 
study involves pediatric or mentally 
handicapped patients, describe the 
procedures for seeking the permission of 
parents or guardians and, where applicable, 
the assent of each patient.
“Part I-D-l-a. Communication of the Study 
to Potential Participants

"Part l-D -l-a-(l). What processes or 
procedures will be used to identify 
individuals who might be candidates for the 
proposed study?

“Part l-D-l-a-{2). Which members of the 
research group and/or the institution will be 
involved in contacting potential participants 
and in describing the study to them? Where 
will discussions or other means of informing 
such individuals about the proposed study 
take place? What is the length of time that 
potential participants will have to make a 
decision about their participation in the 
proposed study?

“Part l-D-l-a-(3). How will the following 
items be dealt with during the informed 
consent process:

“Part I-D-l-a-(3)-(a). How will the major 
points covered in Parts I-A through I-C of 
the Points to Consider be disclosed to 
potential participants in the proposed study 
and/or their parents or guardians in language 
that is understandable to them?

“Part I-D-l-a—(3)-(b). How will the 
innovative character and the theoretically 
possible adverse effects of the experiment be 
discussed with the subjects and/or their 
parents or guardians? How will the potential 
adverse effects of the experiment be 
compared with the consequences of the 
disease?

“Part I-D-l-a-(3)-(c). How will 
participants and/or their parents or guardians 
be informed about the innovative character of 
the experiment and that their participation in 
the proposed study may lead to interest by 
the media?

“Part I—D—1—1—(3)—(d). How will the 
participants and/or their parents or guardians 
be informed about the possible irreversible 
consequences of procedures performed?

“Part I-D-l-a-(3)-(e). How will the 
participants and/or their guardians be 
informed about any expectation that they 
will cooperate in long-term follow-up?

“Part I—D—1—a—(3)—(f). How will the 
participants and/or their guardians be 
informed about the adverse medical 
consequences that may occur if the subjects 
withdraw from the study once the 
experiment has started?

"Part I-D -l-a—(3)-{g). How will the 
participants and/or their parents or guardians 
be informed that permission to perform an

autopsy will be requested in the event of a 
subject’s death? (An autopsy shall be 
requested due to the need for an accurate 
determination of the precise cause of the • 
subject’s death and the potential knowledge 
that may be gained from such information.)

“Part I-D-l-a-(3)-(h). How will estimates 
of any financial costs associated with
Íparticipation in the experiment and in the 
ong-term follow-up to the experiment that 

are not covered by the investigators or the 
institutions involved be provided to potential 
participants and/or their parents or 
guardians? How will comparable financial 
information for other available alternatives, 
including other investigational therapies, be 
provided?

“Part I-D-l-l-(l)-(4). If there are more 
potential candidates than the study can 
accommodate, how will the decision be made 
about which to include? How will those who 
are excluded be informed?

“Part I-D-l-b. Privacy and Confidentiality 
“Part I-D-l-b-(l). Provide a description of 

the measures that will be taken to protect the 
privacy of patients and their families as well 
as to maintain the confidentiality of the 
research date.

"Part I-D-l-b-(2). Provide a description of 
the provisions that will be made to maintain 
the confidentiality of research data, 
especially in cases where data could be lined 
to individual patients.

“Part I-D-l-b-(3). Provide a description of 
the provision that will be made to honor the 
wishes of individual subjects and/or the 
parents or guardians of pediatric or mentally 
handicapped patients, as to whether, when, 
or how the identity of patients may be 
publicly disclosed.

“Part I-D-l-c. Special Issues 
“Although the following issues are beyond 

the normal purview of the local IRBs, the 
RAC requests that investigators respond to 
the following questions:

“Part I-D -l-c-(l). Do you or your funding 
sources intend to protect under patent or 
trade secret laws either the products or the 
procedures developed in the proposed study? 
If so, what steps will be taken to permit as 
full communication as possible among 
investigators and clinicians concerning 
research methods and results?

“Part I-D-l-c-(2). What steps will be 
taken to ensure that accurate and appropriate 
information is made available to the public 
with respect to such public concerns as may 
arise from the proposed study?
"Part I-D-2. Informed Consent Document

“Part I-D-2-a. When gene transfer is a 
procedure separate from an IRB-approved 
clinical protocol, separate informed Consent 
documents shall be submitted for both the 
gene transfer and clinical protocols.

“Part I-D-2-b. Investigators submitting 
human gene transfer proposals for RAC . 
review must include the Informed Consent 
document as approved by the local IRB. This 
document shall include die following 
specific information in addition to any 
requirements of the DHHS regulations for the 
protection of human subjects (45 CFR, part 
46):
“Part I-D-l-b-(l). Purpose of the Study

“For experiments in which there is no 
therapeutic intent, an explanation shall be
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provided that no direct clinical benefit is 
expected as a result of the subject’s 
participation in the study; however, 
knowledge may be gained that could benefit 
others.
"Part I—D—2—b—(2). Description of the a 
Procedures

“The subject will be provided a detailed 
description of the procedures associated with 
the proposed study, including a description 
of the gene transfer procedures in non
technical language.
“Part I-D-2-b-{3). Possible Risks, 
Discomforts, and Side Effects 

“The subject will be provided with a 
detailed description of the risks, discomforts, 
and side effects, including a warning about 
possible unforeseen risks, that may result 
from their participation in the proposed 
study.
“Part I-D-2-b-{4). Benefits 

“The subject will be provided with a 
detailed description of the possible benefits 
of the proposed study.
“Part I-D-2-b-(5). Contact Persons

“The subject will be provided with a list 
of persons who are available to answer any 
questions relating to their participation in the 
proposed study and to contact in the event 
that questions arise during the course of the 
study, including thé follow-up period.
“Part I-D-2-b—(6). Alternatives 

“The subject shall be informed about the 
availability of other therapies, including the 
possibility of other investigational therapies.
“Part I-D-2-b-{7). Voluntary Participation

“The subject shall be informed that their 
participation in the study is voluntary and 
that failure to participate in the study, or 
withdrawal of consent, will not incur any

penalty or loss of benefits to which the 
subject is otherwise entitled.
“Part I-D-2-b-{8). Confidentiality

“The subject shall be informed that the 
institution and investigators will make every 
effort to provide protection from the media 
in an effort to protect the participant’s 
privacy.
“Part I-D-2-b-(9). Explanation to 
Participants of the Specific Requirements of 
Gene Transfer Research

“Part I-D-2-b-{9)-(a). Female subjects 
shall be informed that they should not be 
pregnant nor planning to become pregnant 
during the course of their participation in the 
study. Male and female subjects shall be 
informed that barrier contraception is 
required during the active phase of their 
participation in the study.

“Part I—D—2—b—(9)—(b). The subject shall be 
informed about the extent to which he/she 
will be responsible for any costs associated 
with medical treatment required as a direct 
result of research-related injury.

“Part I—D—2—b—(9)—{c). The PI shall request 
that the subject keep the laboratory informed 
of a current address and telephone number.

“Part I-D-2-b-{9)-{d). The subject shall be 
informed that in the event of death, as a 
result of accident or illness, an autopsy shall 
be requested because of the importance of the 
knowledge that may be gained from such 
studies.

“Part I-D-2-b-(9)-(e). The subject shall be 
informed that any significant findings 
resulting from the proposed study will be 
made known to them and/or their parent or 
guardian. This would include new 
information about the nature of the 
experimental procedure or the physical 
reactions experienced by-other individuals 
involved in the study.

“Part I-D-2-b-(9Wf). The subject shall be 
informed that representatives of applicable 
Federal agencies (e.g., the NIH and FDA) and 
representatives of collaborating institutions 
will have access to the participant’s medical 
records.”

OMB’s “Mandatory Information 
Requirements for Federal Assistance Program 
Announcements” (45 FR 39592, June 11, 
1980) requires a statement concerning the 
official government programs contained in 
the Catalog of Federal Domestic Assistance. 
Normally, NIH lists in its announcements the 
number and title of affected individual 
programs for the guidance of the public. 
Because the guidance in this notice covers 
not only virtually every NIH program but also 
essentially every Federal research program in 
which DNA recombinant molecule 
techniques could be used, it has been 
determined not to be cost effective or in the 
public interest to attempt to list these 
programs. Such a list would likely require 
several additional pages. In addition, NIH 
could not be certain that every Federal 
program would be included as many Federal 
agencies, as well as private organizations, 
both national and international, have elected 
to follow the NIH Guidelines. In lieu of the 
individual program listing, NIH invites 
readers to direct questions to the information 
address above about whether individual 
programs listed in the Catalog of Federal 
Domestic Assistance are affected.

Dated: February 7,1994.
Daryl A. Chamblee, J.D.,
Acting Deputy Director for Science Policy and 
Technology Transfer.
(FR Doc. 94-3180 Filed 2-10-94; 8:45 am]
BILLING CODE 4140-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 156 and 165
[OPP-190001; FRL-4168-0]
RIN 2070-AB95

Standards for Pesticide Containers 
and Containment

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed Rule.
SUMMARY: Pursuant to its authority 
under the Federal Insecticide, 
Fungicide, and Rodenticide Act, EPA is 
proposing container design 
requirements for nonrefillable and 
refillable pesticide containers. EPA is 
also proposing procedures, standards, 
and label language to facilitate removal 
of pesticides from containers prior to 
disposal. Additionally, this proposal 
includes standards for containment of 
bulk pesticide containers and 
procedures for container refilling 
operations. These proposed regulations 
are necessary to implement statutory 
authority requiring EPA to develop 
regulations for the safe storage and 
disposal of pesticides. Also, preliminary 
issues related to EPA’s development of 
effluent limitations guidelines and 
standards for the pesticide formulating, 
packaging, and repackaging industrial 
category under the Clean Water Act are 
summarized.
DATES: Comments on the proposed rule 
must be received by EPA on or before 
May 12,1994.
ADDRESSES: Submit written comments 
on the proposed rule, bearing the 
document identification number OPP- 
190001, by mail to: Public Docket and 
Freedom of Information Section, Field 
Operations Division (7506C), Office of 
Pesticide Programs, U.S* Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. Deliver 
comments in person to: Public Docket 
and Freedom of Information Section, 
Field Operations Division (7506C), 
Office of Pesticide Programs, U.S. 
Environmental Protection Agency, Rm. 
1132, Crystal Mall #2,1921 Jefferson 
Davis Highway, Arlington, VA 22202.

Information submitted in any 
comment concerning the proposal may 
be claimed as confidential by marking 
any or all of that information as 
•“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2.
A copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record.

Information hot marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Comments will be available for public 
inspection in Room 1132 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays.
FOR FURTHER INFORMATION CONTACT: B y  
mail for the proposed Standards for 
Pesticide Containers and Containment: 
Janice Jensen, Pesticide Management' 
and Disposal Staff, Office of Pesticide 
Programs (7507C), U.S. Environmental 
Protection Agency, 401 M St. SW., 
Washington, DC 20460, (703) 305-5288. 
By mail for the effluent limitations 
guidelines and standards for the 
pesticide formulating, packaging, and 
repackaging (PFP) industrial category: 
Ms. Janet K. Goodwin, Engineering 
Analysis Division (4303), U.S. 
Environmental Protection Agency, 
Washington, DC 20460, (202) 260-7152. 
SUPPLEMENTARY INFORMATION:

The contents of today’s preamble are 
listed in the following outline:
I. Statutory Authority
II. Background

A. Overview of Amended FIFRA 
Section 19

B. Phased Implementation of Section 19
C. Container Design, Residue Removal, and 

Labeling
D. The Container Regulations and their 

Relationship with the Pollution 
Prevention Act

E. Today's Proposal
III. Definitions

A. Definition of Container
B. Definitions for Nonrefillable Container 

Standards: Container Design and Residue 
Removal

G Definitions for Refillable Container 
Standards: Container Design and Residue 
Removal

D. Definitions for Standards for Pesticide 
Containment Structures

IV. Nonrefillable Container Standards: 
Container Design and Residue Removal

A. Background
B. Today’s Proposal

V. Refillable Container Standards: Container 
Design and Residue Removal

A. Background
B. Today’s Proposal

VI. Standards for Pesticide Containment 
Structures

A. Background
B. Today’s Proposal

VII. Labeling Requirements for Pesticides and 
Devices

A. Background
B. Today’s Proposal

VIII. Upcoming Effluent Limitations 
Guidelines for Pesticide Formulators, 
Packagers, and Repackagers

A. Purpose
B. Applicability 
G Background
D. Expected Approach
E. Pollution Prevention
F. Schedule

IX. Relationship to Other Programs
A. Resource Conservation and Recovery 

Act (RCRA)
B. Spill Prevention, Control, and 

Countermeasures (SPCC)
C. Occupational Safety and Health 

Administration (OSHA) Requirements
D. Department of Transportation (DOT) 

Hazardous Materials Regulations
X. Statutory Review Requirements
XI. Public Docket
XII. References
XIII. Regulatory Assessment Requirements

A. Executive Order 12291
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

I. Statutory Authority
These proposed rules are issued 

pursuant to the authority given the 
Administrator of EPA in sections 3, 8, 
19, and 25 of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA 
or the Act), 7 U.S.C. 136a, 136f, 136q, 
and 136 w.
II. Background

FIFRA is the law that authorizes EPA 
to regulate the sale, distribution, use, 
and disposal of pesticides in the United 
States. The Act requires that EPA 
license by registration (or specifically 
exempt from registration) each pesticide 
product sold or distributed in the 
United States, to ensure that pesticide 
products will not cause “unreasonable 
adverse effects on the environment.” 
The term “unreasonable adverse effects 
on the environment” is defined in 
FIFRA section 2(bb) to mean “any 
unreasonable risk to man or the 
environment, taking into account the 
economic, social, and environmental 
costs and benefits of the use of any 
pesticide.” As part of registration, EPA 
requires the submission of data 
demonstrating that the product will not 
cause unreasonable adverse effects on 
the environment. Moreover, EPA 
reviews Sfd approves the labeling of 
each product proposed for registration. 
The labeling is a fundamental tool for 
enforcement of pesticide use. FIFRA 
section 12(a)(2)(G) provides that it is 
unlawful to use a pesticide in a manner 
inconsistent with its labeling 
(commonly called the “misuse” 
provision). Currently 40 CFR 
156.10(i)(2)(ix) requires storage and 
disposal statements on pesticide 
labeling.
A. Overview of Amended FIFRA Section 
19

Section 19 of FIFRA was amended in 
1988, significantly expanding and 
strengthening EPA’s authority in the 
areas of pesticide storage, disposal and 
transportation. Among other things, that 
section of the Act authorizes the 
Administrator, in conjunction with the
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registration or reregistration of a 
pesticide, to establish:

(1) Data requirements to determine 
methods of safe storage and disposal of 
pesticides [FIFRA sec. 19(a)(1)(A)].

(2) Labeling requirements for the 
storage, transportation, and disposal of 
pesticides, excess pesticides, rinsates, 
and containers [FIFRA sec. 19(a)(1)(B)].

Suspended and canceled pesticides 
were targeted in the amended Act for 
specific attention, and EPA was given 
broad discretionary authority to 
prescribe storage, transportation, and 
disposal requirements by order or by 
regulation. Under FIFRA section 19(b), 
EPA may require the recall of 
suspended and canceled pesticides, 
through either a “voluntary recall” by 
order of the Administrator, or a 
“mandatory recall” implemented by, 
regulation. Section 19(c) establishes a 
scheme for sharing costs for storing 
suspended and canceled pesticides with 
the intent of providing incentives to the 
manufacturer to expedite safe disposal 
of the materials. On May 5,1993 (Ref. 
87), EPA proposed regulations covering:

(1) Voluntary and mandatory recall 
plans [FIFRA sec. 19(b)].

(2) Storage and disposal plans; 
reimbursement of storage costs [FIFRA 
sec. 19(c)].

(3) Indemnification, which covers 
financial losses suffered by end users as 
a result of suspension and cancellation 
of a pesticide product [FIFRA sec. 15].

Further, section 19 not only 
authorizes, but mandates the issuance of 
regulations in two areas of particular 
concern:

(1) Pesticide container design 
standards [FIFRA sec. 19(e)].

(2) Residue removal standards and 
procedures [FIFRA sec. 19(f)].

Section 12(a)(2)(S) makes it unlawful 
to violate any regulation issued under 
section 19.
B. Phased Implementation of Section 19

The preceding summary illustrates 
the variety of subjects addressed by 
FIFRA section 19. Because of this 
variety, EPA is implementing FIFRA 
section 19 provisions in phases.

Phase I of these regulations, addresses 
the procedural provisions of recall, 
indemnification of end users, and 
storage and disposal plans for 
suspended and canceled pesticides.

Today’s Phase II proposal addresses 
the container design and residue 
removal provisions, as well as 
associated pesticide labeling 
requirements necessary to container 
design and residue removal 
implementation. In addition, Phase II 
addresses containment provisions for 
container refilling operations and

refillable bulk containers. In Phase III, 
EPA plans to address section 19 
provisions on data requirements, 
additional containment concerns, and 
storage, disposal, and transportation of 
registered pesticides.
C. Container Design, Residue Removal, 
and Labeling

FIFRA sections 19(e) and (f) grant 
EPA broad authority to establish 
standards and procedures to assure the 
safe use, reuse, storage and disposal of 
pesticide containers. FIFRA section 
19(e) requires EPA to promulgate 
regulations no later than 3 years after 
the effective date of section l'9(e) (by 
December 24,1991) for “the design of 
pesticide containers that will promote 
the safe storage and disposal of 
pesticides.” The regulations must 
ensure, to the fullest extent practicable, 
that the containers:

(1) Accommodate procedures used for 
removal of pesticides from the 
containers and rinsing of the containers.

(2) Facilitate safe use of the 
containers, including elimination of 
splash and leakage.

(3) Facilitate safe disposal of the 
containers.

(4) Facilitate safe refill and reuse of 
the containers.

EPA must require compliance with 
regulations issued under section 19(e) 
no later than 5 years after Jthe effective 
date of section 19(e) (by December 24, 
1993).

FIFRA section 19(f) requires EPA to 
promulgate regulations no later than 
December 24,1991 “prescribing 
procedures and standards for the 
removal of pesticides from containers • 
prior to disposal.” The regulations may:

(1) Specify, for each major type of 
pesticide container, procedures and 
standards providing for, at a minimum, 
triple rinsing or the equivalent degree of 
pesticide removal.

(2) Specify procedures that can be 
implemented promptly and easily in 
various circumstances and conditions.

(3) Provide for reusing, whenever 
practicable, or disposing of rinse water 
and residue.

(4) Coordinate with requirements 
imposed under the Resource 
Conservation and Recovery Act (RCRA) 
for rinsing containers.

Section 19(f) provides that EPA, in its 
discretion, may exempt products 
intended solely for household use.

The underlying concern of these 
provisions is to provide appropriate 
safeguards for activities or processes 
involving pesticide containers when 
these activities fall Outside the scope of 
application activities that are addressed 
through labeling. Therefore, EPA

construes the terms “storage” and 
“disposal” in the above provisions 
broadly, to include activities (such as 
repackaging) that affect the safe storage 
and disposal of pesticide containers. 
This broad interpretation is consistent 
with the legislative history of section 19 
that indicates Congress’ intent that 
“disposal of pesticides include 
preparation for disposal such processes 
as packaging, repackaging, recycling, 
and decanning of pesticide ingredients 
required to store or dispose of pesticides 
safely” (Ref. 81).

In addition to the specific authorities 
in FIFRA sections 19(e) and (f), other 
FIFRA provisions provide EPA with 
authority relevant to regulating 
pesticide containers:

(1) Section 19(a)(1)(B) authorizes EPA 
to require that pesticide labeling contain 
requirements and procedures for the 
transportation, storage, and disposal of 
the pesticide, its container, rinsate, and 
any material used to contain excess 
pesticides.

(2) Section 19(a)(3) authorizes 
regulations governing, among other 
things, storage, transportation, and 
disposal of containers of a pesticide 
whose registration has been suspended 
or canceled.

(3) Section 3 provides for registration 
of pesticides.

(4) Section 8 requires producers, 
registrants, and applicants for 
registration to keep records.

(5) Section 25 provides general 
regulatory authority.

Today’s proposal is issued pursuant 
to the above authorities and implements 
the mandates in sections 19(e) and (f). 
Three new subparts to 40 CFR part 165 
would be created to implement the 
statutory mandates in sections 19(e) and
(f): subpart F (nonrefillable container 
standards: container design and residue 
removal), subpart G (refillable container 
standards: container design and residue 
removal), and subpart H (standards for 
pesticide containment structures). The 
regulations in 40 CFR part 156 (labeling 
requirements) would be amended to 
require new residue removal 
instructions.

In developing this proposed rule, EPA 
has tended to favor the use of 
performance-based standards rather 
than design-specific criteria. 
Performance-based standards are 
preferred because they allow for greater 
flexibility in meeting requirements and 
can accommodate changes in 
technology.

Specifically, proposed subpart F 
would establish requirements under 
sections 19(e) and (f) for nonrefillable 
containers. The regulations would 
facilitate safe use and disposal of these
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containers through requirements 
relating to container integrity, 
elimination of leaks and drips during 
use, and permanent marking of essential 
information on the container. In 
addition, the regulations would 
facilitate the safe use of certain rigid 
containers by requiring standardized 
closures to encourage use of closed 
pesticide dispensing systems. Subpart F 
also would require that rigid containers 
used with dilutable (i.e., allowed by the 
label to be diluted prior to application) 
pesticides be tested to assure that 
pesticide residues can be removed from 
these containers. These residue removal 
requirements assure that containers 
accommodate residue removal 
procedures in a way that promotes safe. 
storage and disposal.

To facilitate safe use, disposal, refill, 
and reuse of the containers, subpart G 
would establish standards for refillable 
containers including container integrity 
and permanent marking. Subpart G also 
would implement sections 19(e) and (f) 
by including procedures for removal of 
pesticide residue from refillable 
containers, and refilling such 
containers. These residue removal and 
refilling procedures would promote safe 
storage and disposal of pesticides.

Proposed subpart H would establish 
standards for containment of container 
refilling operations and stationary bulk 
pesticide containers. The design and 
operating requirements for bulk 
containers and containment structures 
(pads and secondary containment) 
would promote safe storage by 
facilitating the safe use, refill, and reuse 
of these containers. Subpart H would 
address the concerns underlying 
sections 19(e) and (f) by providing 
appropriate controls for activities and 
processes involving container refill and 
residue removal that will assure safe 
storage and disposal.

The proposed amendments to 40 CFR 
part 156 would require that the labeling 
of dilutable pesticides in rigid 
nonrefillable containers include 
specified residue removal instructions, 
in accordance with the direction in 
section 19(f) to prescribe residue 
removal standards.

With the exception of the 
requirements outlined in the preceding 
paragraph, this proposal would not 
require registrants to incorporate the 
proposed requirements into the labeling 
of pesticide products. EPA recognizes, 
however, that the pesticide labeling 
system is generally viewed by the public 
as the definitive source of regulatory 
requirements for pesticides. EPA 
therefore requests comment on whether 
some or all of the proposed 
requirements should be referenced by

label, including the option of 
referencing the regulation on the 
labeling as was done with the Worker 
Protection Standards published August 
21,1992 (Ref. 92).

Additionally, EPA is proposing minor 
conforming changes to 40 CFR part 165 
to reflect the requirements of this 
proposal. The rule would remove 
outdated or unnecessary definitions 
from § 165.1, revise or remove outdated 
or duplicative material in § 165.2 and 
§ 165.11, and redesignate and transfer 
the current part 165 regulations into 
subpart A of part 165.

EPA has specified compliance dates 
in this rulemaking and requests public 
comment on these proposed compliance 
dates. Due to the delay in promulgating 
this rule, the statutory time for 
compliance under FIFRA section 
19(e)(2) (i.e., the 2-year period between 
December 1991 and December 1993) 
will not be directly applicable to the 
final rule. Accordingly, as further 
specified later in this preamble, EPA is 
proposing compliance dates which EPA 
believes are reasonable and reflect the 
statutory time frames which Congress 
intended to apply.

Similarly, FlFRA section 19(f)(2) sets 
December 24,1993 as the deadline for 
the State programs to ensure compliance 
with section 19(f). Section 19(f)(2) 
provides that a State must be carrying 
out an adequate program to ensure 
compliance with section 19(f) by 
December 24,1993 in order for the State 
to continue to exercise its primary 
enforcement authority under section 26, 
or its certification authority under 
section 11. Since EPA has not yet 
promulgated final regulations under 
section 19(f), EPA recently published a 
policy statement setting forth criteria for 
determining, on ap interim basis, the 
adequacy of State programs and a 
process for States to obtain EPA’s 
interim determination of adequacy (Ref. 
86). EPA will make an interim 
determination of adequacy based on an 
initial written commitment by a State to 
conduct several activities that will 
enable a State to develop an adequate 
program for assuring compliance with 
the final rule. EPA will announce in the 
Federal Register its interim 
determination of adequacy for the States 
who submit a written commitment.

EPA solicits comments and data on all 
aspects of the proposed rule, including 
comments on the alternatives discussed 
in the preamble, and recommendations 
(supported by data where appropriate) 
on alternatives not specifically 
discussed in the preamble that would 
improve the proposal and achieve the 
goals of this rulemaking. Where 
appropriate, EPA may adopt options

other than those included in the 
regulatory text, based on information 
submitted by commenters.
D. The Container Regulations and their 
Relationship with the Pollution 
Prevention Act

Congressional passage of the Pollution 
Prevention Act of 1990 1 (PPA) makes 
pollution prevention national policy 
Section 6602(b) (42 U.S.C. 13101(b)) 
identifies an environmental 
management hierarchy in which 
pollution should be prevented or 
reduced whenever feasible; pollution 
that cannot be prevented should be 
recycled in an environmentally safe 
manner, whenever feasible; pollution 
that cannot be prevented or recycled 
should be treated in an environmentally 
safe manner whenever feasible; and 
disposal or other release into the 
environment should be employed only 
as a last resort.

In short, preventing pollution before it 
is created is preferable to trying to 
manage, treat, or dispose of it after it is 
created.

According to PPA section 6603(5), 
source reduction reduces the generation 
and release of hazardous substances, 
pollutants, wastes, contaminants, or 
residuals at the source, usually within a 
process. The term includes equipment 
or technology modifications, process or 
procedure modifications, reformulation 
or redesign of products, substitution of 
raw materials, and improvements in 
housekeeping, maintenance, training, or 
inventory control. Source reduction 
does not include any practice that alters 
the physical, chemical, or biological 
characteristics or the volume of a 
hazardous substance, pollutant or 
contaminant through a process or 
activity that is not integral to or 
necessary for producing a product or 
providing a service.

Although the PPA focuses largely on 
industrial pollution prevention, EPA is 
also bringing to bear the concept of 
pollution prevention or source 
reduction in other sectors of economic 
activity. As EPA’s Pollution Prevention 
Strategy explains, pollution prevention 
in agriculture can be the “development 
and adoption of low input sustainable 
agricultural practices that eliminate the 
wasteful use of inputs, such as 
fertilizers, pesticides, and water,” and 
“soil conservation and land 
management practices that prevent 
erosion of sediment and runoff of 
pesticides and fertilizers” (Ref. 98).

■Enacted as Public Law 101-508, sections 6601 
through 6611; codified as 42 U.S.C secs. 13101 et 
seq.
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Pertaining to this proposal, section 
6604(b)(2) (42 U.S.C. 13103(b)(2)) of the 
PPA directs EPA to, among other things, 
“review regulations of the Agency prior 
and subsequent to their proposal to 
determine their effect on source 
reduction.” EPA believes that this 
proposed rule is consistent with the 
purpose of the PPA’s requirement to 
consider source reduction. EPA’s 
emphasis on source reduction and on 
evaluating rules in light of the 
environmental management hierarchy is 
also entirely consistent with 
congressional directives in FIFRA 
section 19. In amending FIFRA in 1988, 
Congress clearly intended to move the 
management of pesticide storage, 
transportation, and disposal further up 
the environmental management 
hierarchy toward source reduction.

In die context of pesticide containers, 
EPA believes application of the 
environmental management hierarchy 
has several specific characteristics:

(1) Improving the design of pesticide 
containers and enhancing integrity
(§ 165.102), and facilitating the removal 
of residues from those containers 
(§165.104).

(2) Encouraging efficient transfer 
operations (§ § 165.102(b), (d) and (e)) to 
increase the amount of pesticide 
reaching the intended target, thereby 
reducing waste and unwanted 
environmental releases.

(3) Increasing the efficiency of 
cleaning operations (§ 165.104(a) and 
(b)) to reduce wastes and releases 
resulting from cleaning.

(4) Improving practices of storing 
pesticides in bulk containers and 
transferring the pesticides from bulk 
containers into refillable containers to 
reduce potential releases of pesticides 
during storage (§ 165.146).

(5) Encouraging, whenever feasible, 
increased use of refillable containers
(§ § 165.120 through 165.139) to reduce 
the number of containers needing 
disposal, and reduce (§ 165.130(b)(1) 
and § 165.134(g)) the pesticide residues 
commineled with those containers.

(6) Reducing worker exposure during 
handling by encouraging the use of 
closed pesticide dispensing systems
(§ 165.102(e)).

EPA recognizes that source reduction 
in the context of pesticides and 
agriculture generally has other 
important components. These include 
improving efficiency in pesticide 
production and formulating processes, 
improving application efficiencies, 
encouraging integrated pest 
management and low input sustainable 
agricultural practices, and encouraging 
the use of safer pesticides when 
pesticides are necessary. Currently, EPA

is pursuing efforts in each of these other 
areas. For example, see EPA’s Notice of 
Proposed Rule Making (NPRM) on 
Effluent Guidelines for the Pesticide 
Manufacturing Industry (Ref. 97), and 
the Notice relating to Clean Water Act 
Effluent Limitations Guidelines and 
Standards for the Pesticide Formulating, 
Packaging, and Repackaging industrial 
subcategory included in this preamble 
in Unit VIII. See also EPA’s Notice in 
the Federal Register on the policy for 
reduced risk pesticides (Ref. 89).

In requesting comment on today’s 
proposal, EPA seeks comment on 
whether this rule adequately moves 
pesticide handling “up” the 
environmental management hierarchy 
set out in PPA section 6602(b), 
specifically to encourage source 
reduction, and if there are other options 
EPA could pursue to further these 
efforts.
E. Today’s Proposal

EPA examined the problems 
associated with using and handling 
containers prior to developing these 
regulations. Many of the findings may 
be found in “Pesticide Containers: A 
Report to Congress” (Ref. 65), cited in 
this preamble as the Report to Congress 
and “State of the States: Pesticide 
Storage and Disposal” (Ref. 70), cited in 
this preamble as the State of the States 
Report. This section gives a brief 
overview of Current pesticide container 
types and handling practices in order to 
give the reader an understanding of the 
scope and nature of container use and 
handling problems.

1, Numbers of containers. The Report 
to Congress reported that an estimated 
223 million pesticide containers were 
manufactured in 1986, 90 million of 
which held agricultural pesticides. This 
was probably a substantial 
underestimate, since a 1988 survey 
conducted by the pesticide industry 
estimated that 233 million pesticide 
aerosol containers alone were 
manufactured that year, more than the 
previous estimate for the total number 
of pesticide containers in 1986. A more 
thorough examination of the diversity of 
pesticide industries, pesticide 
formulations, and container types and 
numbers can be found in the Report to 
Congress and the regulatory impact 
analysis for the container design and 
residue removal regulations (Ref. 67).

2. Types of pesticide containers. 
Pesticide containers are made from a 
variety of materials, including stainless 
steel; several types of plastic, including 
linear high density polyethylene, low 
density polyethylene, and cross-linked 
high density polyethylene; polyvinyl 
alcohol, in the form of water-soluble

packaging; glass; paper; cardboard; 
aluminum; and various combinations of 
materials, including teflon, fiberglass, 
and foil. Pesticides are sold in two 
general types of containers. Containers 
not intended for refill or reuse are by far 
the most commonly used container 
type. This proposal refers to these 
containers as “nonrefillable containers” 
(the definition of “nonrefillable 
container” proposed in these 
regulations is discussed later in this 
preamble). Containers intended for refill 
and reuse are used predominantly in the 
agricultural market, with some 
applications in industrial and 
institutional markets, and generally are 
used to sell and distribute pesticides in 
larger quantities. This proposal refers to 
these containers as “refillable 
containers” (“refillable container” is 
discussed in Unit III of the preamble 
and defined in proposed § 165.3).

3. Life-cycle of pesticides and 
containers. The life-cycle of pesticides 
sold and distributed in nonrefillable 
containers differs from that of refillable 
containers.

Pesticides sold in nonrefillable 
containers pass through the distribution 
chain, which varies according to the 
market, until they are purchased by the 
end user. The end user is generally 
solely responsible for opening the 
container, dispensing the pesticide, 
removing the pesticide residue from the 
container (“cleaning” the container), 
and disposing of the container, rinsates, 
and excess pesticide.

Pesticides sold in refillable containers 
have a different life-cycle. These 
pesticides are not prepackaged; rather, 
they are generally distributed in large, 
undivided quantities to dealers and 
retailers, then dispensed into refillable 
containers, and sold to the end user.
The refillable container is returned to a 
dealer repeatedly for refilling. The sale 
and distribution of pesticide in this 
manner, in bulk form, is similar to the 
way that gasoline is sold.

Refillable containers may be owned 
by registrants, dealers, farmers, and 
other users. In the mid-1980s, several 
registrants began providing end users 
with inexpensive (approximately $50) 
refillable containers or “minibulks” in 
order to encourage their use. As 
discussed in Unit III of the preamble 
and defined in § 165.3, EPA is 
proposing to define “minibulk” and 
“bulk” refillable containers into specific 
size categories. As documented in the 
Report to Congress (Ref. 65), registrants 
and other producing establishments, 
however, are finding these containers 
problematic, partly because they do not 
have much control over the farmer- 
owned containers, and partly because
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these containers are not particularly 
durable. The current trend is toward 
more durable and better-designed 
containers that are owned by the 
registrant. These more durable 
containers cost an average of about 
$300.

A producing establishment will 
typically have from 1 to 10 larger 
stationary refillable containers, ranging 
from 500 gallons to 12,000 gallons, from 
which a pesticide is dispensed into 
smaller refillable containers.

4. Pesticide container integrity. As 
discussed in the Report to Congress 
(Ref. 65), the integrity of any container 
may be compromised if the container is 
constructed of materials that are not 
compatible with the pesticide, if the 
container’s design is faulty, if the 
container is handled inappropriately or 
if it is stored under adverse conditions. 
For example, the walls of containers 
may weaken because of an interaction 
between the solvent and the container’s 
material of construction. When stored 
outside, sunlight can cause 
photodegradation of the resins in plastic 
containers. Container fixtures (e.g., 
hoses, valves, sight gauges) may weaken 
and break at the point where they attach 
to the container, especially if the 
container is plastic and the fixtures are 
metal. The stresses induced from minor 
collisions with service vehicles, 
forklifts, and even stresses from normal 
handling have caused weakened 
containers to leak and even burst.

5. Spills and leaks from containers. 
There are many activities related to 
container handling that present a 
potential for exposing an end user to 
pesticides and/or releasing pesticides 
into the environment. These problems 
can occur throughout all phases of 
container handling, including opening, 
dispensing, and closing or resealing. 
Certain container design features, such 
as the position of handles and openings 
and the size of the openings, promote 
spilling and leaking through splashing 
and dripping.

The use of closed systems can reduce 
spills, leaks, and applicator exposure. 
Although closed systems are becoming 
more common, the wide variety of 
container opening sizes and designs has 
restricted the expansion of their use. 
Some end users resort to jury-rigging or 
altering the closed systems to fit the 
container, with spillage and leakage 
resulting from unsuccessful attempts.

Refillable containers are intended for 
frequent refill and reuse, and can reduce 
the number of containers requiring 
disposal. Unfortunately, spills and leaks 
can occur throughout all phases of 
handling minibulk and bulk containers, 
including cleaning, filling,

transportation, dispensing and storage. 
In the State of the States Report (Ref.
70), several States have reported that 
costly cleanups have been required at 
pesticide facilities as a result of fire, 
failure of refillable containers, and 
persistent leaking and spilling of 
pesticides at one place over time. Even 
in light of potential liability concerns, a 
significant number of pesticide dealers 
have not yet placed their larger refillable 
containers in protective dikes or 
secondary containment structures.

6. Residue removal from containers. 
Removing pesticide residue after 
emptying a nonretillable container is 
necessary to minimize human health 
and environmental risks, and prepare 
containers for recycling or disposal. 
Pesticide containers that contain 
residues, if disposed of improperly, 
present potential risks to humans and 
the environment through contamination 
of surface and groundwater, direct 
contact by humans (such as trash 
handlers) and animals, runoff and 
leaching into sensitive habitats from 
contaminated soil, contamination of 
landfills, and other means. In addition, 
acceptance of empty containers by 
pesticide recycling programs is highly 
dependent on the cleanliness of the 
container.

Container design characteristics may 
interfere with the removal of pesticide 
residues from the container during the 
cleaning procedure (residue removal). 
For example, pesticide can be trapped 
in the seams along the top, bottom, and 
sides of the container, as well as in 
hollow handles and threading in the 
container’s opening. Pesticide may also 
be adsorbed to the interior walls of the 
container or absorbed in various 
amounts into the container material 
itself.

7. Current residue removal label 
language. Label directions on storage 
and disposal, which encompass residue 
removal, are addressed in 40 CFR 
156.10(i)(2)(ix). Today’s proposal would 
add additional requirements to this 
provision (see Unit VII of this 
preamble).
III. Definitions

EPA is proposing to revise the 
definitions in 40 CFR part 165 by 
removing a number of the definitions 
that are outdated or not used in the 
regulations, by revising some existing 
definitions, and by adding a number of 
new terms. The definitions now used in 
40 CFR part 167 for “produce,” 
“producer,” and “establishment” would 
be included in part 165. In addition, the 
definitions set forth below, when used 
in part 165, would have the meanings as 
explained. Although many of these

terms are used in more than one of the 
proposed subparts, the discussion below 
is organized according to the subpart 
that uses the term most extensively.
A. Definition of Container

EPA.proposes to retain the definition 
of “container” that is currently in the 40 
CFR part 165 regulations and 
recommended procedures. This 
definition would ensure consistency 
with the existing guidelines on storage 
and disposal that also will be retained 
in part 165. The following language 
would also be added to the definition of 
container: “Containers that are used to 
sell or distribute a pesticide product and 
that are also spray applicator tanks are 
considered to be containers for the 
purposes of this part.” Vessels that are 
used to sell or distribute a product and 
that are also attached to the application 
equipment, for example, the “Lock and 
Load” system or small volume 
returnable containers that are a part of 
a direct injection system, would be 
considered containers. This language 
would be added to assure that if these 
types of equipment are used as 
containers, they would be regulated as 
such under section 19.

EPA requests comment on whether 
the definition of “container” for 
purposes of FIFRA section 19 should be 
broadened to accommodate the 
containment provisions included in this 
proposal in light of the new, broader 
authority granted by Congress in the 
revisions to section 19. In particular, 
should the definition of container be 
expanded to include the secondary 
containment structure?
B. Definitions for Nonrefillable 
Container Standards: Container Design 
and Residue Removal

EPA proposes that “nonrefillable 
container” be defined as a container that 
is designed and constructed for one
time filling only. A nonrefillable 
container cannot be reused or refilled. 
EPA intends that this definition include, 
but not be limited to, containers used 
for the following pesticide products: 
baits, traps, collars, and bars.

The proposed definition of 
“agricultural pesticide” (also used in 
the other proposed subparts) would 
apply to pesticides that are labeled for 
use sites described in the definition of 
“agricultural commodity” [§ 171.2(a)(5)] 
as follows: “The term ’agricultural 
commodity’ means any plant, or part 
thereof, or animal, or animal product, 
produced by a person (including 
farmers, ranchers, vineyardists, plant 
propagators, Christmas tree growers, 
aquaculturists, floriculturists, 
orchardists, foresters, or other
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comparable persons) primarily for sale, 
consumption, propagation, or other use 
by man or animals.” The term 
“agricultural pesticide” would also 
apply to pesticides intended for use in 
a nursery or greenhouse, in order to 
more fully include pesticide use sectors 
that currently use closed systems. EPA 
intends the proposed definition to 
include general and restricted use 
pesticides.

A modification of the existing 
definition of “triple rinse” and a new 
definition of “pressure rinse” are 
proposed in order to better describe the 
triple and pressure rinsing procedures 
that are proposed in the amendments to 
40 CFR part 156.
C. Definitions for Refillable Container 
Standards: Container Design and 
Residue Removal

The proposed definition of “design 
type” is intended to clarify what 
constitutes a different container design 
and applies to both refillable and 
nonrefillable containers. If any of the 
parameters listed for defining the design 
type are different between two 
containers, the containers would have 
different designs. This is important in 
terms of whether a container would 
need to be tested. The definition of 
design type is based on the definitions 
of packaging design type and 
intermediate bulk container (IBC) design 
type in the United Nations 
Recommendations on the Transport of 
Dangerous Goods (U.N. 
Recommendations) and the U.S. 
Department of Transportation (DOT) 
definition of “different packaging” in 
HM-181 [performance-oriented 
packaging standards for the Hazardous 
Materials Regulations) (Refs. 82 and 83).

In section 9.7.1.2 of the U.N. 
Recommendations (Ref. 76), “a 
packaging design type is defined by the 
design, size, material and thickness, 
manner of construction and packing, but 
may include various surface treatments. 
It also includes packagings which differ 
from the design type only in their lesser 
design height. ” The definition of IBC 
design type in section 16.1.4.2.1 is 
similar. DOT regulations, 49 CFR 
178.601(c)(4), state, in part, that:

A different packaging is one that differs 
(i.e. is not identical) from a previously 
produced packaging in structural design, 
size, material of construction, wall thickness 
or manner of construction, but does not 
include: (i) a packaging which differs only in 
surface treatment;...; (iii) A plastic packaging 
which differs only with regard to additives 
•••; (v) Packagings Which differ from the 
design type only in their lesser design height.

EPA is proposing to adopt a 
combination of the criteria in the DOT

description of different packaging to 
define a design type. Specifically,
§ 165.3 would specify that a container 
design type is defined by certain 
parameters: structural design, size, 
material of construction, wall thickness, 
manner of construction, and, for 
refillable containers as appropriate, 
pump fittings. With several exceptions, 
a change in any one of these parameters 
would constitute a different design type. 
The exceptions are that containers with 
various surface treatments and 
containers that differ only in their lesser 
design height may be included in one 
design type.

The term “structural design” as used 
by DOT refers to the general shape and 
appearance of a container, e.g., 
cylindrical or cubical, as well as any 
recessed areas or otherwise distinctive 
features of the container. “Manner of 
construction” refers to the way the 
container is made and would 
distinguish, for example, between 
plastic containers that are blow molded 
and those that are rotationally molded.

EPA is proposing to add pump fittings 
to the list of critical parameters, because 
EPA believes this design feature may 
have a significant impact on the drop 
test performance of a container.

As an example, a minibulk container 
design type is characterized by its 
structural design, size, material of 
construction, surface treatment, wall. 
thickness, maimer of construction, and 
pump fittings. If any one of these design 
parameters is different when comparing 
two containers (except design height or 
surface treatment), the containers would 
be considered to be different design 
types and each container design type 
would have to be drop tested in 
accordance with § 165.124(d).

The use of “one-way valves” is 
intended to prevent unauthorized 
persons from placing material into a 
refillable container. EPA requests 
comment on whether the definition of 
one-way valve proposed in § 165.3 is 
adequate to describe the technology 
necessary to prevent a person from 
inserting a substance into a container 
through that valve.

In this proposed rule, a “refillable 
container” is defined as “a container 
that is intended to be filled with 
pesticide more than once.” A container 
would be “intended to be filled with 
pesticide more than once” if it is on a 
registrant’s list of acceptable refillable 
containers for a pesticide product, as 
specified in proposed § 165.130(b)(2).

The regulations propose definitions 
for four major types of refillable 
containers: “liquid minibulk,” “liquid 
bulk,” “dry minibulk,” and “dry bulk.” 
The distinctions are based on the kind

of pesticide (i.e., liquid or dry) the 
container is designed to hold and the 
size of the container. EPA believes it is 
appropriate to define different container 
terms for each of the four major types 
because each is designed and handled 
differently, and the appropriate design 
or performance standards may vary.

First, refillable containers are 
distinguished by whether they are 
designed and constructed to hold liquid 
or dry pesticide. The four major types of 
refillable containers do not include 
containers for pesticides that are gases 
or that are in a semi-solid state, such as 
gels. EPA does not intend to regulate 
refillable containers for gaseous 
pesticides at this time because EPA is 
not aware of problems with this type of 
container. EPA is not aware of any 
pesticide gels that are distributed or 
sold in refillable containers.

The second distinction among the 
types offrefillables is based on the size 
of the container, which is usually a good 
indicator of whether the container will 
be portable or stationary. In general, the 
term "minibulk” is intended to identify 
a container that is considered to be 
portable. The term “bulk” usually refers 
to a container that is a stationary storage 
container. However, EPA is proposing a 
definition based on size rather than 
portability because size is an objective 
criterion, while “portability” is a more 
subjective concept that is difficult to 
describe precisely.

The size criteria are different for 
liquid and dry refillables. For liquid 
minibulk containers, the proposed rule 
would define the container as capable of 
holding up to and including 3,000 liters 
(793 gallons), which is based on the 
United Nations (U.N.) definition of 
intermediate bulk containers (Ref. 76). 
Section 16.1.2.1 of the U.N. 
Recommendations defines IBCs, in part, 
as “rigid, semi-rigid or flexible portable 
packagings, other than those specified 
in Chapter 9, that: (a) have a capacity of 
not more than 3.0 m3 (3,000 litres),

This proposed definition of liquid 
minibulk container does not have a 
lower quantity limit. Therefore, the 
proposed regulatory definition of liquid 
minibulk would include those plastic 
and metal portable containers that are 
currently referred to as minibulks, as 
well as the metal 15- and 30-gallon 
containers that are commonly called 
small volume retumables, or 
microbulks. The proposed regulatory 
definition of liquid minibulk would 
apply to containers with, for example, a 
capacity of several ounces if the 
container could be refilled.

The definition of a “liquid bulk 
container” would be similar to that of a 
liquid minibulk, but with a capacity
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limit of undivided quantities greater 
than 3,000 liters (793 gallons).

Most portable refillable containers, 
i.e., those used to transport pesticide 
products from a dealer to a farm, have 
capacities of 250 gallons or less. Nearly 
all the portable containers for pesticides 
used in the agricultural, institutional, 
and industrial markets are 600 gallons 
or less. Most stationary storage tanks 
have capacities of at least 1,000 gallons. 
Therefore, EPA believes that the size 
limit of 3,000 liters (793 gallons) for 
liquid re tillable containers is reasonable 
and appropriate.

The size separation for dry refillable 
containers is intended to distinguish 
between minibulk and bulk containers 
in a similar way. The criterion of 2,000 
kilograms (4,409 pounds) is based on 
the capacity of containers that are 
commonly used today. To EPA’s 
knowledge, the largest portable 
refillable container (that is not a* 
transport vehicle) currently used for dry 
pesticides can hold up to 1 ton (907 
kilograms or 2,000 pounds) of product. 
To account for the possible 
development of larger minibulk 
containers through technological 
advancement, EPA more than doubled 
this quantity to 2,000 kilograms (4,409 
pounds). In other words, the size 
criterion is intended to accommodate 
the refillable containers currently used 
to sell and distribute dry formulations 
and to allow for the development of 
larger containers in the future. EPA 
requests comment on whether this 
quantity limit is appropriate or whether 
EPA should base the size criterion for 
dry refillable containers on the 
capacities of existing containers.

A “refiller” is defined as a person 
who engages in the activity of 
repackaging pesticide product into 
refillable containers. A refiller could be 
a registrant, a person operating under 
contract to a registrant, or a person 
operating under written authorization 
from a registrant.

A “refilling establishment” is defined 
in the proposal as “an establishment 
where the activity of repackaging 
pesticide product into refillable 
containers occurs.” This definition is 
intended to include every place where 
a refillable container is filled or refilled 
with pesticide product from another 
refillable container (that is not a 
transport vehicle). The definition would 
not include producing establishments 
that fill only nonrefillable containers for 
distribution and sale.

Refilling establishments are a subset 
of producing establishments. Refilling 
establishments must be in compliance 
with all existing requirements for 
producing establishments, including

FIFRA sections 7 and 8 and EPA’s 
regulations in 40 CFR part 167. The part 
165 regulations would place additional 
requirements on refilling 
establishments.

EPA is proposing a definition for the 
term “repackage” in § 165.3. For 
purposes of this part, repackage means 
to transfer a pesticide formulation from 
one container to another without a 
change in the composition of the 
formulation or the labeling for sale or 
distribution. Transfer of a pesticide from 
one storage tank to another would not 
be repackaging. “Repackaging” covers a 
broader range of activities than 
“refilling,” which refers to repackaging 
into refillable containers, i.e., refilling is 
a subset of repackaging. For example, a 
registrant can repackage a product from 
a 55-gallon drum into nonrefillable 2.5— 
gallon jugs, which would not be 
considered to be refilling. Another 
difference between the two terms is how 
they are used: pesticide products are 
repackaged, while pesticide containers 
are refilled. This proposal focuses on 
“refilling refillable containers with 
pesticide product for distribution or 
sale” and “repackaging pesticide 
product into refillable containers for 
distribution or sale,” which have the 
same meaning.
D. Definitions for Standards for 
Pesticide Containment Structures

Several definitions proposed in 
subpart A pertain to standards for 
pesticide containment structures found 
in subpart H of the proposed rule. These 
definitions, discussed below, include: 
appurtenances, containment pad, 
containment structure, operator, owner, 
pesticide dispensing area, secondary 
containment unit, stationary bulk 
container, and 25-year, 24-hour rainfall 
event.

The proposed definition for 
“stationary bulk container” would 
include any bulk container that holds 
pesticide, including transport vehicles 
such as trucks and rail cars, provided 
that the container remains in place at a 
facility for 14 or more days. Containers 
holding concentrated pesticides or 
dilute pesticides (e.g., field dilutions or 
rinsates) could qualify as stationary bulk 
containers.

The proposed definition of 
“appurtenance” is intended to identify 
the types of conduits that are used when 
pesticides are dispensed to and from 
containers. For example, all the pipes 
and associated valves, pumps, and 
meters running from a stationary bulk 
container to the end of the pipe where 
pesticide is discharged would be 
considered appurtenances.

Certain stationary bulk containers and 
their appurtenances would be required 
by subpart H to be protected by a 
“secondary containment unit.” The 
term “secondary” refers to the 
containment structure’s function as a 
backup in case of leaks or spills from 
the bulk container or its appurtenances. 
Such leaks and spills could range from 
relatively small volumes (e.g., slow 
drips from a poorly sealed valve) to 
release of the entire contents of the bulk 
container, such as during container 
failure.

The term “pesticide dispensing area” 
would include any area where pesticide 
is transferred out of or into a container 
and is intended to include direct 
transfers (e.g., container to container) or 
indirect transfers (e.g., those involving 
appurtenances) of pesticide^ The vessel 
from which or into which the pesticide 
is transferred could be of a wide variety 
(e.g., container, application equipment, 
transport vehicle, etc.). The pesticide 
being transferred could be in a form as 
sold and distributed or pesticide that 
has been diluted (e.g., for field 
application or from container-cleaning 
operations).

As described in subpart H, certain 
pesticide dispensing areas would be 
required to be protected by a 
“containment pad.” A containment pad 
is a structure that provides a means of 
spill control at a pesticide dispensing 
area, while a secondary containment 
unit serves as spill control for stationary 
bulk containers. As proposed in subpart 
H, a containment pad could be 
constructed as an integral component of 
a secondary containment unit, or vice 
versa.

The more general term “containment 
structure” would be defined in § 165.3 
to mean either a secondary containment 
unit or a containment pad.

The term “operator,” as it pertains to 
subpart H, would mean any person in 
control of, or having responsibility for, 
the daily operation of a facility at which 
a containment structure is required. The 
term “owner” would mean any person 
who owns a facility at which a 
containment structure is required.

Subpart H refers to the term “25-year, 
24—hour rainfall event,” defined as a 
rainfall event with a probable 
recurrence interval of once in 25 years, 
in describing a design criterion to 
prevent stormwater run-on at 
containment structures. The magnitude 
of such rainfall events is reported as 
inches of liquid precipitation and can 
vary geographically.
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IV. Nonrefillable Container Standards: 
Container Design and Residue Removal
A. Background

Proposed subpart F would revise 40 
CFR part 165 to facilitate the safe use 
and disposal of nonrefillable pesticide 
containers by establishing container 
design criteria for all nonrefillable 
containers and residue removal 
laboratory performance standards for 
rigid containers containing dilutable 
pesticides.

Nonrefillable containers are the most 
common type of containers used for the 
sale and distribution of pesticides. 
Nonrefillables come in many types and 
shapes ranging from small aerosols, 1- 
quart plastic containers, 2.5-gallon jugs, 
5-gallon buckets, and bags of all sizes 
to drums (55 gallons and larger). 
Nonrefillables are used by pesticide 
applicators in every market sector, and 
are especially prevalent in the 
household market.

As will be discussed more fully later 
in this document, the problems 
associated with the use of nonrefillable 
containers include spilling, leaking, and 
splashing during the handling of the 
container. Unwanted release of 
pesticide may occur during the opening, 
closing, pouring, and emptying of the 
container. Pesticide residues may be 
difficult to remove from the inside of 
containers if the pesticide adheres to the 
container’s walls or is trapped in seams, 
lips and handles. These residues may be 
released to the environment and could 
contaminate surface and groundwater 
and sensitive habitats as a consequence 
of poor container handling and disposal 
practices. Containers with residues may 
be difficult to dispose of in municipal 
solid waste facilities or to recycle 
because facility operators regularly 
reject dirty containers in response to 
contamination concerns. A more 
thorough examination of the spilling 
and splashing problems associated with 
current container designs, the impact of 
residues on container disposal and 
recycling, the diversity of pesticide 
industries, pesticide formulations, 
packaging practices, and quantities and 
types of containers can be found in the 
Report to Congress (Ref. 65).
B. Today’s Proposal

Subpart F of today’s proposed 
regulations contains the nonrefillable 
container design standards, a residue 
removal performance standard, and 
certification and recordkeeping 
requirements.

The definition section of proposed 
subpart A of this NPRM contains 
definitions of terms used in proposed 
subpart F and in related subparts of

today’s proposal. Terms in the proposed 
definition section that are important to 
the understanding of subpart F include: 
Agricultural pesticide, container, design 
type, and nonrefillable container.

1. Scope and applicability. Section 
165.100 would provide that subpart F 
includes nonrefillable container design 
requirements and performance 
standards. These requirements and 
standards would reduce the risks to 
users and the environment from 
pesticide containers that spill and leak 
during use or retain pesticide residue 
upon emptying. All nonrefillable 
containers used for the distribution and 
sale of pesticides would have to meet 
these performance standards and 
requirements. The requirements in 
subpart F would apply to registrants, 
which means that containers for 
unregistered pesticides would not be 
subject to these requirements. EPA 
requests comment on whether 
unregistered pesticides should be 
subject to these requirements and, if so, 
whether the requirements should extend 
to all unregistered pesticides.

Proposed § 165.100 would state that 
subpart F does not apply to 
manufacturing use products. 
“Manufacturing use product“ is defined 
in 40 CFR 158.153(h) and “end use 
product” is defined in 40 CFR 
158.153(b).

In order to be excluded from the 
scope of this rule, a MUP or formulation 
intermediate would have to be intended 
solely for formulation into other 
pesticide products and be labeled for 
formulation use only. Any product that 
bears end uses, including industrial 
products such as cooling towers 
biocides nr paint preservatives, 
regardless of whether they may also bear 
manufacturing uses or could under 
current policies be used for pesticide 
formulation, would be covered by this 
rule.

EPA is proposing to exclude products 
that are solely MUPs from subpart F at 
this time because EPA has a limited 
amount of information on the kinds of 
containers used for MUPs and EPA is 
not aware of any problems that have 
occurred with containers for MUPs. 
Because MUPs are handled by 
registrants and workers who are used to 
and trained to handle chemicals on a 
regular basis, it is possible that the 
stewardship of MUP containers is better 
than the stewardship of end use product 
containers at other levels of the 
pesticide distribution chain. EPA’s 
study of pesticide containers and the 
resulting Report to Congress (Ref. 65) 
focused on containers holding end use 
products. EPA has data and 
documentation of problems for end use

product containers and has drafted 
these proposed regulations to address 
these known problems.

While EPA is hot proposing to 
include the containers of MUPs in this 
proposal, EPA is strongly considering 
expanding the applicability of subpart F 
to include MUPs in the final rule. 
Because MUPs generally are more 
concentrated than end use products, it 
may be appropriate to require the 
manufacturing use product containers to 
meet the requirements of subpart F. EPA 
requests comments and information on 
the problems, handling, and disposal of 
MUP containers, and on whether MUP 
containers should be subject to the same 
requirements as end use product 
containers or should be subject to 
different standards than end use 
product containers.

2. Container design standards. 
Proposed § 165.102(a)(1) would prohibit 
a registrant from distributing and selling 
a pesticide product in a nonrefillable 
container that does not meet the 
container design standards and 
requirements of subpart F.

Section 165.102(a)(2) would state that 
information on container failures or 
other incidents involving pesticide 
containers that may result in releases of 
pesticide may be reportable under 
FIFRA section 6(a)(2). This proposed 
provision would not establish new 
reporting requirements; the reference to 
FIFRA section 6(a)(2) provisions is 
included to facilitate the reporting of 
container failures to EPA. Additionally, 
EPA would delete § 165.2(g), relating to 
notifying the Regional Administrator, 
because EPA believes that FIFRA 
section 6(a)(2) provides for adequate 
protection.

For purposes of regulating under 
section 19, EPA is interested in 
receiving reports of container failures 
and other related incidents in order to 
evaluate the effectiveness of the 
regulations, to discover potential 
problems that may need to be addressed 
in future rulemakings, to identify 
container design types that may not 
meet the proposed requirements, and to 
determine if certain container design 
types have a problem with container 
integrity and strength over time.

FIFRA section 6(a)(2) requires 
registrants to report information on 
unreasonable adverse effects of a 
pesticide. EPA published a policy on 
reporting under section 6(a)(2) in the 
Federal Register on July 12,1979. On 
September 24,1992, EPA published a 
proposal for 40 CFR part 159, Reporting 
Requirements for Risk/Benefit 
Information (Ref. 91), that specifically 
addresses reporting container failures 
under section 6(a)(2).
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The part 159 proposal includes the 
following as an example of reportable 
container failures: “The registrant 
receives verifiable reports that fivq cans 
of the registrant's product leaked 3 years 
after the registrant sold them. The 
registrant has no information regarding 
incidents of toxic and adverse effects 
caused by leaks. Nonetheless, the 
registrant should know that such 
information about container failures 
may raise serious questions about the 
proper terms and conditions of 
registration of the product, due to the 
possibility of uncontrolled, 
unpredictable exposure to the product 
or its residues, as demonstrated by the 
series of incidents. Therefore the 
information would have to be submitted 
within 30 calendar days of the time the 
registrant possesses or knows of the 
information. However, if the registrant 
investigates, and, within the time 
permitted, discovers that three cans 
leaked because they were stored under 
conditions which were neither in 
accordance with the labeling or 
commonly recognized practice (such as 
the cans were damaged in a warehouse 
fire), the series of incidents need not be 
reported unless that registrant has 
knowledge that EPA is considering 
terms and conditions of registration to 
which such information would be 
relevant.”

EPA believes that FIFRA section 
6(a)(2) provides an adequate means of 
obtaining information about container 
failures. However, this reporting 
mechanism is dependent upon 
registrants being notified about 
container failures by dealers, refillers, 
and even end users. EPA believes that 
there are many market-based reasons for 
dealers or refillers to notify the 
registrant of container failures, 
including:

(1) By making the registrant (who 
would be responsible for the containers 
meeting the part 165 standards) aware of 
the problems, the registrant could 
improve the containers, thus alleviating 
the dealer’s or refiller’s problems.

(2) The dealer or refiller may try to 
obtain financial assistance from the 
registrant to replace the failed container 
and lost product.

(3) If the container failure is 
associated with a pesticide release, the 
dealer or refiller might want to obtain 
guidance and financial compensation on 
reporting responsibilities, spill 
remediation, and disposal.

Despite these market pressures, EPA 
is concerned that registrants may not 
become aware of container failures 
because it is not mandatory for dealers 
or refillers to report to registrants. EPA 
considered other mechanisms for the

reporting of container failures, 
including requiring dealers and refillers 
to report container failures to the 
registrant. The registrant, of course, is 
subject to reporting adverse effects 
information under FIFRA section 
6(a)(2). This option would ensure that 
registrants receive reports of container 
failures, thus increasing the potential for 
reporting to EPA. Another option 
considered by EPA was to require 
dealers and refillers to report container 
failures directly to EPA. This option 
would ensure that EPA receives reports 
of container failures in a very timely 
manner.

EPA requests comments on the 
proposed approach of relying on market 
forces and the existing FIFRA section 
6(a)(2) mechanisms to provide EPA with 
container failure information and on the 
other reporting options. EPA 
particularly requests comments on the 
burden to the various parties under each 
of the reporting options.

Proposed § 165.102(a)(3) would 
clarify that compliance with the 
proposed part 165 regulations would 
riot be an exemption from DOT’S 
Hazardous Material Regulations at 49 
CFR parts 171 through 160. If a 
pesticide is a DOT hazardous material, 
the pesticide would be required to be 
packaged in compliance with both DOT 
and EPA regulations.

3- Container integrity. EPA is 
proposing in § 165.102(b) to require that 
all nonrefillable container design types 
prevent leakage under conditions of 
normal storage, distribution, sale, and 
use. In choosing a general performance 
standard, EPA recognizes that not every 
possible storage or use condition can be 
anticipated, but that normal 
environmental conditions, the effects of 
long term storage, and container/ 
formulation interactions should be 
considered by the registrant when 
choosing packaging for a pesticide 
product.

The risk of exposure to humans, 
animals, and the environment from 
concentrated pesticides is greatly 
increased if the pesticide is not 
completely and securely confined in its 
container during storage. Pesticide 
containers may lose their structural 
integrity during mishandling or when 
stored under various conditions 
(especially long-term storage), 
including: (1) Storage in extremely high 
and low temperatures, (2) storage of 
bags and cardboard containers under 
humid conditions (damp basements and 
regions of the country that regularly 
experience high humidity), and (3) 
storage of certain plastic containers in 
direct sunlight, resulting in 
photodegradation of the plastic.

Incompatibility between the pesticide 
formulation and the construction 
material(s) may also result in 
degradation or failure of the container.

A discussion of integrity problems of 
nonrefillable containers may be found 
in the Report to Congress (Ref. 65).

Section 165.102(b) would also require 
that the container’s construction 
materials be compatible with the 
formulation. Consideration* of any 
chemical reactions that could occur 
between the container and the 
formulation will allow the registrant to 
choose a container that is made of 
materials that will not react with the 
formulation.

Compatibility is intended to cover a 
broad range of potential occurrences. 
EPA does not consider a pesticide 
formulation and container to be 
compatible if, for example, the 
formulation: (1) Is corrosive to the 
container, (2) causes softening, 
premature aging, or embrittlement of the 
container, or (3) otherwise causes the 
container to weaken or to create the risk 
of discharge. A container and 
formulation are not compatible if there 
is a significant chemical, electrolytic, or 
galvanic reaction between the two. Also, 
a container and formulation are 
incompatible if there is some interaction 
between the two, such as the active 
ingredient permeating the container 
wall, that would cause the formulation 
to differ from its composition as 
described in the statement required in 
connection with its registration under 
FIFRA section 3. EPA requests 
comments on whether this description 
of compatibility is adequate and/or 
whether EPA should define 
compatibility in the regulations.

EPA requests comments on the ability 
of registrants to comply with the 
nonrefillable container integrity 
standard as well as the need for 
additional or alternative requirements, 
such as a drop test.

EPA envisions the nonrefillable 
container integrity standard being 
enforced in situations where significant 
leakage problems occur for a given 
container design type and formulation. 
Existing enforcement mechanisms, such 
as a stop sale, use, or removal order 
(SSURO), could be used to prevent the 
further sale or distribution of that 
container/formulation combination.

EPA is considering the development 
of a standard for container failure 
frequency to define what would be 
considered a violation and to clearly 
establish a violation of the proposed 
container integrity standard. 
Noncompliance would result if 
containers of a particular design type 
failed at a frequency greater than that
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established by EPA. A nonrefillable 
container that fails at a rate exceeding 
the failure frequency could be banned 
from the distribution and sale of 
pesticide. EPA requests comments on 
the establishment of a container failure 
frequency and requests specific 
suggestions for methods to determine 
and to set such a standard.

4. Permanent markings. Proposed 
§ 165.102(c) would require certain 
information, specific to the pesticide 
sold or distributed in the container, to 
be marked permanently on every 
nonrefillable container. Permanent 
marking includes, but is not limited to, 
etching, embossing, ink jetting, 
stamping, heat stamping, mechanically 
attaching a plate, molding, or marking 
with durablfe ink. EPA intends that the 
information be visible and fixed on the 
container for the lifetime of the 
container. This permanent marking 
would be in addition to the label and 
labeling, unless the label itself is a 
permanent part of the container material 
(e.g., etched, ink jetted, stamped, or 
molded). Proposed § 165.124(b) of 
subpart G would require certain 
information to be permanently marked 
on refillable containers .̂ (See the 
discussion in Unit V.B.3 of this 
preamble.) While permanent marking 
means the same thing for nonrefillable 
and refillable containers, EPA 
anticipates that the containers will be 
permanently marked using different 
methods. For example, EPA anticipates 
that most nonrefillable containers 
would be permanently marked by ink 
jetting, embossing, or marking with 
permanent ink, while refillables would 
be permanently marked by molding or 
mechanically attaching a plate.

The information proposed to be 
permanently marked includes the EPA 
registration number of the pesticide 
[§ 165.102(c)(1)] and the name, symbol, 
or code of the material(s) from which 
the nonrefillable container is 
constructed [§ 165.102(c)(2)].

a. EPA registration number. This will 
allow for the identification of the 
pesticide even if the label is missing or 
illegible, facilitating the safe disposal of 
excess pesticide and containers. When 
the EPA registration number of the 
product cannot be confirmed or 
identified, the current or previous 
contents of the container and its residue 
are unknown. Identification of the 
contents by an analytical chemistry 
laboratory can be costly and may not 
provide complete information (for 
instance, the exact product may not be 
identifiable). Waste management 
facilities and municipal collection 
programs usually consider the cost of 
identification to be prohibitive, and may

refuse to accept unidentified pesticide 
products because of potential liability 
under the Resource Conservation and 
Recovery Act (RCRA) or the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA). Unidentifiable pesticides 
have been rejected from pesticide 
collection programs in several States 
(for example, Maine, Minnesota, North 
Carolina, and Virginia) (Ref. 70). Users 
may keep unidentifiable pesticides and 
containers in storage indefinitely, or 
may even resort to open dumping. State 
authorities who find quantities of 
pesticide containers with illegible or 
missing labels in open dumps end up 
assuming the cost of identification if the 
user cannot be found.

b. Material of construction. This will 
help recycling programs identify 
container materials and encourage the 
recycling of pesticide containers, 
thereby facilitating safe disposal of 
containers and furthering EPA’s waste 
minimization goals. EPA is not 
proposing a system or code to identify 
the material of construction, because 
there is no one universally accepted or 
mandated scheme at this time. The 
construction material should be 
identified clearly enough so that 
persons who are not container 
manufacturers can determine the 
material of construction. To EPA’s 
knowledge, there are a limited number 
of materials currently used to produce 
pesticide containers. Therefore, EPA 
does not anticipate identifying the 
container material in the absence of a 
specified code to be problematic.

Several independent organizations 
have developed material identification 
mechanisms. One well-known 
organization, the Society of the Plastics 
Industry (SPI), has assigned numbers to 
certain groups of plastics. The numbers 
are engraved or embossed directly on 
the container to aid in the quick 
identification of the material. Certain 
beverage can manufacturers print the 
name of the material (steel, aluminum) 
on the container. EPA anticipates that 
mos] registrants will use either the SPI 
code or the material name to mark 
nonrefillable containers with the 
material of construction. However, there 
are existing packaging regulations and 
standards that address identification of 
the material of construction. Container 
standards such as the DOT 
Specifications 56 and 57 for metal 
portable tanks and the Midwest 
Agricultural Chemicals Association 
(MACA) voluntary standards establish 
conventions for identifying the material 
of construction for larger, refillable 
containers, as discussed in Unit V.B.3 of 
this preamble.

5. Container dispensing capability. 
EPA believes that a regulation that 
assures the safe use of containers should 
apply to all aspects of normal use of the 
container, including the elimination of 
splash and leakage during pouring of * 
the pesticide from the container, closing 
or resealing the container, and storage 
and cleaning of the container. Proposed 
§ 165.102(d) would require nonrefillable 
containers containing liquid pesticides 
to be designed and constructed to:

(1) Pour from the container in a 
continuous, coherent stream (i.e., 
without glugging and/or splashing)
[§ 165.102(d)(1)].

(2) Dispense without dripping or 
leaking down the outside of the 
container at any time during the 
dispensing or after the container has 
been emptied [§ 165.102(d)(2)].

(3) Once the container has been 
resealed, not allow any pesticide or 
rinsate to escape from the container 
during storage or while the user is 
agitating the container during the triple 
rinse residue removal procedure
[§ 165.102(d)(3)].

The Report to Congress (Ref. 65) 
concludes that certain container design 
features can result in spilling, splashing, 
glugging, dripping, and leaking during 
normal use activities, including:

(1) Solid handles can promote 
glugging during pouring because of 
inadequate air flow back into the 
container.

(2) Handles on top of the container 
can position the user’s hand in likely 
splash areas.

(3) The design and position of the 
opening can contribute to leakage/ 
drippage of the pesticide down the side 
of the container during and after 
dispensing.

(4) Once opened, the lid, cap, or other 
closure mechanism may not securely 
reclose the container, and may result in 
leakage and spillage of pesticide during 
storage, transportation, and container 
agitation during the triple rinse residue 
removal procedure.

EPA is not proposing specific 
numerical standards or test methods to 
verify these design standards. The 
Report to Congress (Ref. 65) contains a 
method to demonstrate glugging based 
on a variation in internal pressure of the 
container and this method could be 
adapted for use by registrants. The 
registrant could use the data from this 
method or use photographic evidence to 
demonstrate dispensing capability, as 
well as for other aspects of the design 
standards.

6. Standardized closures. The safe use 
of pesticide containers extends to safe 
dispensing, and closed systems (also 
known as closed transfer systems) allow
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for the safest possible transfer consistent 
with typical pesticide dispensing 
procedures. Applicator exposure, spills, 
leakage, and splashing during the 
dispensing of pesticide from the 
container have been shown to be 
reduced when a closed system is used. 
To facilitate and encourage the use of 
closed systems, EPA is proposing in 
§ 165.102(e)(1) to require the 
standardization of container closures for 
liquid agricultural pesticides.

Pesticide container closures come in a 
wide variety of sizes and shapes, 
including pull-off tabs, pop-up funnels, 
and closures and openings with or 
without threading. The current 
nonuniformity among container 
closures makes it difficult for a user to 
incorporate closed transfer systems into 
handling practices. Users may have to 
purchase or obtain many adapter 
devices to fit all of the container types 
to the closed system(s) they own. 
Lacking a proper adapter, a user may try 
to secure the closed system to the 
container using whatever means is 
available. If this jury-rigging fails, 
leaking and spilling may result. 
Moreover, closed systems are not 
available for many container opening 
styles. The standardization of the 
container closure (and therefore the 
opening also) would encourage and 
facilitate the use of closed systems by 
limiting the number of adapters and/or 
closed systems a user would have to 
own.

Closed systems are used 
predominantly in the agricultural sector, 
although they are growing in popularity 
in the industrial and institutional 
markets. A growing number of 
registrants are requiring the use of 
closed systems as a means of reducing 
applicator exposure. Some States 
(California, notably) are also requiring 
that closed systems be used with certain 
pesticides in certain application 
situations. EPA is targeting agricultural 
pesticides with the standardized closure 
requirements. EPA has limited 
information on the use of closed 
systems in other markets, such as 
industrial and institutional. EPA 
requests information on the use of 
closed systems in other pesticide 
sectors, including the types of systems, 
costs, extent of use, and comments on 
whether a standardized closure 
requirement would facilitate the use of 
closed systems.

Section 165.102(e)(1) proposes four 
closure sizes (two bungs and two screw 
caps) whose design specifications have 
been adapted from caps and bungs 
commonly found in the agricultural 
sector and from current voluntary 
industry standards (Ref. 90). Section

165.102(e)(1) also proposes that only 
rigid containers with a capacity greater 
than or equal to 3.0 liters (0.79 gallons) 
would have to conform to the closure 
specifications due to the constraints of 
adapting the closure specifications to 
small containers. Also, smaller 
containers áre not used as often in the 
agricultural sectors.

Section 165.102(e)(2) would permit a 
registrant to request and justify the need 
for an exemption from the standardized 
closure requirement. EPA recognizes 
that the use of a nonstandardized 
closure with certain pesticide 
formulations may result in a further 
reduction of applicator exposure, or 
may be required for proper mixing, 
loading, or application. Because EPA 
believes that most agricultural 
formulations can be accommodated 
using the four proposed closures, EPA 
anticipates a limited number of 
situations where non-standardized 
closures might be appropriate. However, 
EPA would consider any requests for a 
waiver from the standardized closure 
requirement and would carefully 
evaluate them with respect to the 
criteria set out in § 165.119(b).

The proposed requirement for 
standardized closures should not 
overlap with the ChildTResistant 
Packaging requirements for residential 
use pesticides (40 CFR part 157), unless 
a pesticide product’s labeling allows 
both the use on agriculture sites and 
residential use (as defined in 
§ 157.21(e)], and the pesticide is 
packaged in a container larger than 0.79 
gallons (3.0 liters) but less than 5.0 
gallons (18.9 liters). EPA would 
consider the registered use sites when 
considering a request from a registrant 
to use a non-standardized closure.

Section 165.102(e)(3) proposes to 
exempt aerosol and pressurized 
containers from the requirement for 
standardized closures because the 
closures are not appropriate for the 
typical design used to dispense aerosol 
pesticide from containers. Pesticides 
packaged in aerosol and pressurized 
containers are considered to be those 
products that are sold under pressure 
where the pesticide cannot be poured or 
dispensed from the container as a 
liquid, the container is not designed to 
allow the opening of the container for 
dispensing as a liquid, and where the 
containers are designed to contain 
pressurized materials.

7. Residue removal— a. The residue 
removal problem. FIFRA section 
19(e)(l)(B)(i) requires EPA to 
promulgate regulations that ensure, to 
the fullest extent practicable, that the 
design of pesticide containers 
accommodates procedures used for the

removal of pesticides from the 
containers and the rinsing of the 
containers. In addition, FIFRA section 
19(f)(l)(B)(i) states that the regulation 
may specify pesticide residue removal 
standards providing for, at a minimum, 
triple rinsing or the equivalent degree of 
pesticide removal. EPA believes it is the 
intent of Congress to ensure that 
pesticide containers are capable of being 
cleaned at least to a level that is 
equivalent to triple rinsing. In order to 
fulfill this intent, EPA is proposing to 
set a residue removal performance 
standard that certain pesticide products 
would be required to meet. The 
performance standard would act as a 
benchmark for residue removal by 
specifying the maximum quantity of 
pesticide active ingredient that can be 
found in rinsate after a specified residue 
removal procedure is used. EPA would 
require that a specified level of pesticide 
residue removal be achieved in the 
laboratory before a registrant may 
distribute or sell a pesticide product in 
a nonrefillable container. This 
performance standard would be 
applicable to all registered products 
within certain categories of container 
and formulation combinations.

EPA believes that if pesticide 
containers are capable of being cleaned 
to a high level, users will be able to 
achieve a higher degree of container 
cleanliness prior to disposal or 
recycling. EPA believes human and 
environmental exposure and risks are 
posed by pesticide that is readily 
available in the container, specifically, 
the pesticide that can escape from an 
empty container during storage and 
transportation to a disposal facility. 
Pesticide container recycling programs 
and municipal waste facilities report the 
frequent rejection of certain pesticide 
formulation and container combinations 
because of unacceptable pesticide 
residues (Refs. 16, 23, 24, 29, 37,49 and 
65). EPA is proposing a performance 
standard that affords a practicable level 
of residue removal that is achievable for 
the majority of pesticide products, while 
targeting those pesticide/container 
combinations that have difficulty in 
achieving an acceptable level of residue 
removal, such as those frequently 
rejected from recycling programs.

EPA believes that proper residue 
removal will encourage recycling and 
reduce human and environmental 
exposures to pesticide residues from 
empty, unrinsed containers. Residues 
from containers can contaminate soil, 
surface water, and groundwater, posing 
a risk to wildlife, sensitive habitats, and 
human health (examples: drinking water 
and exposure to empty containers by
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trash handlers and children) (Re£s. 20 
and 65).

The Report to Congress and other 
sources conclude that residue removal 
efficiency is a function of the 
combination of, and interaction 
between, the container variable(s) and 
the formulation variable(s) (Refs. 10,11, 
29 and 65). A performance standard 
approach would not seek to achieve 
residue removal efficiency through the 
prohibition of certain container types or 
formulation characteristics that do not 
facilitate residue removal, nor would it 
require the use of a limited set of 
container types that have been shown to 
not retain residues; rather, a 
performance standard would consider 
the residue removal efficiency of the 
container and formulation in 
combination.

EPA believes the establishment of a 
laboratory performance standard is the 
most desirable strategy, as it provides 
registrants the greatest amount of 
flexibility to achieve the standard. A 
registrant could modify or change the 
variables of container design and/or 
formulation characteristics as the 
registrant so chooses, as long as the 
performance standard is met

By setting a laboratory performance 
standard, EPA is laying the groundwork 
for effective residue removal at the user 
level. When effective residue removal is 
fostered by container designs and 
formulations in conjunction with proper 
container cleaning procedures, EPA 
believes that containers will be more 
readily accepted by pesticide container 
recycling and collection programs, and 
by municipal solid waste facilities.

EPA believes that promulgation of 
this proposed laboratory performance 
standard will:

(1) Encourage the use of containers 
with design features that facilitate 
residue removal.

(2) Encourage the use of formulations 
that facilitate residue removal.

(3) Help to assure those involved with 
the disposition of the pesticide 
containers (i.e., farmers, landfill 
operators, recyclers, etc.) that the 
containers can be cleaned adequately.

(4) Discourage or eliminate those 
container/formulation combinations 
that are known to cause problems.

b. Rigid/dilutable category targeted 
for proposed performance standard. At 
this time, EPA is proposing to establish 
a residue removal performance standard

and laboratory residue removal testing 
procedures for one type of container/ 
formulation combination. That 
container/formulation combination 
includes rigid containers with 
pesticides that are required or allowed 
by the label or labeling to be diluted 
prior to application (referred to as 
“rigid/dilutable”). By “rigid 
containers,” EPA means containers that 
have definite retained shape and form 
and that are self-supporting. EPA is not 
aware of any regulatory definitions of 
rigid in DOT regulations or in U.N. 
packaging standards. For the purposes 
of subpart F, rigid containers would 
include containers constructed of metal, 
molded polyethylene, glass, and 
paperboard (cardboard). Rigid 
containers would also include bag-in-a- 
box containers, because the box is an 
integral part of the package and bears 
the label, and the bag or bladder is 
considered a liner. The bag/bladder 
liner can and should be rinsed prior to 
disposal. Water-soluble packages, 
containing dilutable pesticide, that are 
sold in cardboard tubes, boxes, or other 
packaging types would not be 
considered rigid containers for the 
purposes of these regulations. The 
water-soluble film is not a liner and 
cannot be rinsed because it dissolves to 
become part of the spray mix. Removal 
of pesticide residues should not be 
necessary for the outer packaging 
because the pesticide is contained 
within the water soluble packages. EPA 
requests comments on the proposed 
description of “rigid container.”

c. Future inclusion o f other categories. 
EPA ultimately intends to set 
performance standards for other 
container/formulation categories. The 
categories may include non-rigid 
containers with dilutable and non
dilutable pesticide, rigid containers 
with non-dilutable pesticide, and 
aerosols. Standards would be based on 
what is practicable for the specific type 
of container and what residue removal 
procedure is appropriate for the 
container/formulation combination.
Data on residue levels for these 
categories are being investigated. For 
example, EPA and the Paper Shipping 
Sack Manufacturers Association 
(PSSMA) conducted a study of the 
residue in paper bags (Ref. 61).

d. Rigid/dilutable performance 
standard. EPA is proposing in
§ 165.104(b) to establish a residue

removal performance standard that 
represents a practicable level of residue 
removal for the majority of container/ 
formulation combinations currently in 
use, based on data available to EPA. To 
achieve this goal, the proposal would 
establish a standard through the 
utilization of a standardized triple rinse 
procedure, and would require that a 
minimum of 99.9999 percent removal of 
pesticide active ingredient be achieved, 
expressed in terms of reduction of 
concentration of the pesticide in the 
residue. In setting the standard, EPA 
evaluated the residue data produced 
using a standardized triple rinse 
methodology. The data analysis 
indicates that a 99.9999 percent removal 
standard is practicable for the majority 
(approximately 70 percent) of rigid/ 
dilutable products tested. The Report to 
Congress (Ref. 65) examines the 
container and formulation 
characteristics that may have resulted in 
inefficient removal of residues for these 
products.

EPA is proposing that registrants be 
responsible for assuring that each rigid 
nonrefillable container design type and 
dilutable pesticide formulation 
combination meets the 99.9999 percent 
residue removal performance standard 
before the sale or distribution of the 
pesticide product would be permitted.

EPA has gathered a number of studies 
of the efficiency of triple and/or 
pressure rinsing. These studies used a 
variety of protocols and rinsing 
procedures, making it difficult to 
compare their results. These documents 
are included in the docket as 
background information (Refs. 1, 3,14, 
25,30,31,39,51,59).

Several different dilutable 
formulation types in rigid containers 
with capacities ranging from 1 pint to 5 
gallons were tested according to a 
procedure developed by EPA. The data 
are summarized in the following Tables 
1 and 2 below. In Table 1, 70 percent 
of the agricultural pesticide products 
tested met the standard of 99.9999 
percent removal, while 86 percent 
achieved 99.999 percent removal. EPA 
believes that the container/formulation 
types tested and presented in Table 1 
(including plastic and metal containers 
ranging from 1 pint to 5 gallons) are 
representative of pesticide products for 
the agricultural industry.

T a b l e  1.—  L a b o r a t o r y  S t a n d a r d  -  A g r ic u l t u r a l  P r o d u c t s  Da t a  S u m m a r y . i

Formulation type Total Num
bed

Number Meeting 
6-9's3

Percent Meeting 
6-9‘s

Number Meeting 
5-9’s4

Percent Meeting 
5-9’s

Dry flowable........ ....................... ..................... 1 1 100 1 100
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T a b l e  1 .—  L a b o r a t o r y  S t a n d a r d  - A g r ic u l t u r a l  P r o d u c t s  D a t a  S u m m a r y^— Continued

Formulation type Total Num
ber2

Number Meeting 
6-9’s3

Percent Meeting 
6-9’s

Number Meeting 
5-9’s4

Percent Meeting 
5-9’s

Emulsifiable concentrate .................................. 20 15 75 18 90Aqueous solution............................................... 3 2 67 3 100
Flowable liquid................................................... 15 10 67 12 80
Encapsulated..................................................... 4 2 50 3 75

T o ta l............................................................ 43 30 70 37 86
1 This summary is based on data generated in 1990 by an EPA contractor and the National Agricultural Chemicals Association (NACA). The 

data are in the Report to Congress (Ref. 65). The procedure followed was a well-defined, thorough, laboratory triple rinse.
2 The total number of different container/formulation combinations for a given formulation type.
3 The number of different container/formulation combinations that would meet a standard of 99.9999 percent residue removal (6-9’s). Note* 

container/formulation combinations that were tested in triplicate were considered to meet the standard only if all three data points met the stancF 
ard.

4The number of different container/formulation combinations that would meet a standard of 99.999 percent residue removal (5-9’s) Note- con
tainer/formulation combinations that were tested in triplicate were considered to meet the standard only if all three data points met the standard.

In Table 2 below, 59 percent of the 
containers representative of the 
industrial, institutional and residential 
markets that were tested met the 
standard of 99.9999 percent removal, 
while 89 percent achieved 99,999 
percent removal. EPA believes the 
container types tested (plastic and metal 
containers ranging from 1 pint to 5 
gallons) are representative of these 
industries.

EPA has received residue removal 
data from the Chemical Specialties 
Manufacturers Association (CSMA) on 
containers and formulations that CSMA 
claims are representative of household 
and institutional products (Ref. 77).
This information indicated that 2 of the 
12 container/formulation combinations 
tested would meet a standard of 99.9999 
percent removal. These preliminary 
results do not appear to be consistent

with the data in Table 2. EPA requests 
comments, including additional data, on 
whether household and institutional • 
pesticide container/formulation 
combinations have different 
characteristics than agricultural 
pesticide containers/formulations or 
whether there are specific reasons for 
the difference in percentages meeting a 
standard of 99.9999 percent such as a 
smaller sample size in the CSMA 
testing. Table 2 reads as follows:

T a b l e  2 .—  L a b o r a t o r y  S t a n d a r d  - In d u s t r ia l , In s t it u t io n a l , a n d  Ho u s e h o l d  P r o d u c t s  D a t a  S u m m a r y i

Total Num
ber2

Number Meeting 
6-9’s3

Percent Meeting 
6-9’s

Number Meeting 
5-9’s4

Percent Meeting 
5-9’s

Formulation type
Emulsifiable concentrate............................... 9 8 89 9 100Flowable liquid............................................... 9 1 11 6 67
Encapsulated ................................................. 9 % 7 78 9 100

Total ............................................................ 27 16 59 24 89

Container size
1 gallon 9 5 56 8 89Less than 1 gal................................................ 18 11 61 16 89

T o ta l............................. .............................. 27 16 59 24 89
1 This Is based on data generated in 1991 by an EPA contractor. The procedures followed was a well-defined, thorough, laboratory triple rinse.
2 The total number of different container/formulation combinations for a given formulation type or container size range.
3 The ™jmber of different container/formulation combinations that would meet a standard of 99.9999 percent residue removal (6-9’s). Note: 

container/formulation combinations that were tested in triplicate were considered to meet the standard only if all three data points met the stand-

4 The number of different container/formulation combinations that would meet a standard of 99.999 percent residue removal (5-9’s). Note: con
tainer/formulation combinations that were tested in triplicate were considered to meet the standard only if all three data points met the standard.

EPA believes that the most straight 
forward method of measuring the 
amount of accessible pesticide is to 
perform the test on a container that has 
been properly cleaned using a 
standardized triple rinse procedure. 
After completion of a triple rinsing 
procedure, an additional rinse of the 
container (i.e., a fourth rinse) would be 
performed and the concentration of 
pesticide active ingredient in the fourth 
rinse would be determined.

The rigid/dilutable performance 
standard being proposed would require 
that, at a minimum, a 99.9999 percent 
reduction of active ingredient 
concentration in the fourth rinse must 
be achieved. A 99.9999 percent removal 
of pesticide from the container is 
achieved if the concentration of active 
ingredient in the fourth rinse is less 
than or equal to 0.0001 percent of the 
pesticides' original active ingredient 
concentration. Based on data available

to EPA, this percent removal standard 
represents a practicable level of residue 
removal for the majority of rigid/ 
dilutable containers currently in use. 
EPA believes that this standard is 
preferable to a lower standard (e.g., 
99.999 percent removal) because it 
would provide for a reasonable degree 
of improvement in the level of residue 
removal achievable by the currently 
most inefficient container/ formulation 
combinations.
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The purpose of measuring the 
concentration of pesticide in the fourth 
rinse is to measure the pesticide that is 
readily accessible after a triple rinse.
This procedure does not measure the 
total amount of pesticide left in the 
container after a triple rinse, because it 
does not include the total amount of 
pesticide that remains trapped in the 
container. Small amounts of pesticide 
can be adsorbed on and/or absorbed into 
the container (Ref. 65).

In order to measure conformance to 
the residue removal performance 
standard, § 165.104(b)(1) proposes that 
the rigid/dilutable residue removal 
methodology set out in § 165.106 must 
be followed. The residue removal test 
methodology is a triple rinse procedure 
with an additional rinse (fourth rinse) 
that is conducted under strictly 
controlled laboratory conditions. EPA 
developed the methodology through the 
testing of representative rigid/dilutable 
products. Some of the test parameters, 
such as the drain and shake times and 
the quantity of Water used, were based 
on triple rinse procedures common in 
many current State regulatory 
definitions of triple rinsing. Section 
165.104(b)(2) proposes that the testing 
would have to be conducted in 
accordance with the Good Laboratory 
Practice Standards (GLP) at 40 CFR part 
160.

EPA developed the testing and 
analysis methodologies to provide 
standardized, uniform, and controlled 
testing of compliance. In the testing and 
analysis methodologies, EPA has set out 
the specific testing elements and 
standards (such as water temperature) 
that EPA believes are critical to the 
accurate determination of residue 
quantities. EPA plans to issue 
“Nonrefillable Container Residue 
Removal Methodologies: Rigid 
Containers and Dilutable Pesticide” in 
EPA’s Pesticide Assessment Guidelines, 
which will give more detailed 
information on the methodologies (such 
as the recommended orientation of the 
container during the shaking and the 
draining periods).

As part of the general testing 
methodology, EPA would impose a 
statistical performance standard to 
ensure that a specified percentage of 
containers meet the residue removal 
performance standard with a 
predetermined level of confidence. A 
minimum testing of 19 different 
containers would be required to ensure 
with reasonable confidence that the 
container/formulation combination 
meets residue removal performance 
standard. This approach employs an 
adaptation of a statistical model used in

setting "Tolerance Limits” for 
performance criteria (Ref. 8).

For pesticide formulations with more 
than one active ingredient, the registrant 
would have to calculate the percent 
removal for each active ingredient, and 
each active ingredient must meet the 
residue removal standard.

EPA is aware that several different 
nonrefillable container design types, as 
defined in proposed § 165.3, may be 
used with one registered pesticide 
product (EPA registration number). The 
regulations would require compliance 
with the residue removal standard by 
each nonrefillable container design type 
that is used with each registered 
pesticide product. Separate tests must 
be completed for each nonrefillable 
container design type and registered 
pesticide product combination. EPA 
requests comment on the proposed 
requirement that all rigid nonrefillable 
design types used for each registered 
pesticide product must meet the residue 
removal standard.

EPA requests comments on the . 
reasonableness of the residue removal 
performance standard as applied to all 
dilutable pesticide packaged in rigid 
containers, including types of 
containers or pesticides for which a 
different standard may be appropriate, 
and on alternatives to the proposed 
standard.

EPA believes that a large percentage 
of products can meet the residue 
removal standard, and those that do not 
initially meet this standard may require 
only a modification of container design 
in order to comply. Larger 
nonrefillables, such as drums, may have 
difficulty meeting the residue removal 
standard.

EPA considered requiring testing at 
specified intervals during production to 
ensure continued compliance with the 
residue removal performance standard, 
but elected not to propose such a 
requirement because it did not seem 
necessary. While the regulations would 
not prohibit production testing, the 
registrant would be responsible for all of 
his product meeting the residue removal 
performance standards.

EPA recognizes that registered 
pesticide products containing small 
quantities of active ingredient may 
encounter difficulties in documenting a
99.9999 percent reduction of active 
ingredient concentration. Although 
current laboratory equipment can detect 
very small concentrations of chemicals, 
there are detection limitations. When a 
residue removal procedure is performed 
on a pesticide product that contains a 
small initial concentration of active 
ingredient, the active ingredient 
concentration in the rinsate could fall

below the detection capability of typical 
laboratory equipment.

EPA considered establishing different 
criteria for those pesticide products 
where the detection of active ingredient 
concentration in the fourth rinse (as set 
out in the proposed methodology) 
would exceed currently available 
detection limits. One approach 
considered was to presume that 
products with active ingredients that are 
undetectable after the fourth rinse using 
approved analytic techniques meet the
99.9999 percent removal standard. 
Another approach that was considered 
was to exempt all products that contain 
active ingredient less than a certain - 
concentration.

EPA did not propose these 
approaches because of insufficient 
information about how concentration of 
undetectable amounts of the active 
ingredient relates to residue risk and 
due to concerns that other chemical 
components of a product’s formulation 
may hinder active ingredient removal to 
such an extent that it can be determined 
that the product does not meet the 
proposed 99.9999 percent removal 
standard. EPA requests comments on 
the exemption of products with low 
initial active ingredient concentrations 
or the establishment of alternative 
residue removal standards for products 
with low initial active ingredient 
concentrations (other than the proposed
99.9999 percent residue removal 
standard). EPA also solicits comments 
on how to address setting detection 
limits for these products.

EPA considered, but decided not to 
propose, an exemption from the residue 
removal standard for household use 
(residential use) pesticide products. 
FIFRA section 19(f)(1)(C) states: "The 
Administrator may, at the discretion of 
the Administratbr, exempt products 
intended solely for household use from 
the requirements of this section.” 
However, EPA is proposing to require 
rigid/ dilutable household use 
pesticides to comply with the residue 
removal standard because many of these 
products are the same formulation, 
contain the same active ingredient 
concentration, and are sold in the same 
package size as pesticide products used 
in agricultural, industrial, institutional, 
and other commercial markets. 
Additionally, even if a product is 
packaged or formulated differently for 
household use than for other uses, it 
may still pose residue removal 
concerns. EPA believes it may not be 
reasonable to exempt products from the 
proposed residue removal standard just 
because they are purchased by 
household users when they may pose 
residue removal concerns the same as,
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or similar to, non-household use 
products.

EPA recognizes that there are 
instances where the risks of human and 
environmental exposure from pesticide 
residues remaining in containers may be 
reduced because of a household or other 
pesticide product’s low active 
ingredient concentration and low 
toxicity. EPA requests comments on the 
inclusion of all household use 
pesticides in the residue removal 
requirement, including alternative 
residue removal standards for low active 
ingredient concentration and low 
toxicity household use products, as well 
as how to regulate products sold to 
commercial and household users with 
essentially the same net content. EPA 
also solicits comment on how 
“household use” would be defined for 
purposes of exempting them. In 
addition, many household use products 
have dual uses in that they can be 
diluted or used at full strength. EPA 
solicits comments on whether such 
products should be considered dilutable 
for the purposes of the rule.

EPA is proposing to allow a waiver of 
the residue removal requirement under 
certain circumstances. A registrant 
could submit a request to EPA to have 
the residue removal requirement waived 
for a pesticide product packaged in 
nonrefillable containers. The waiver 
proposed in § 165.104(c) is a general 
standard to accommodate the 
circumstances under which EPA would 
grant a waiver from the residue removal 
standard. EPA is considering several 
criteria on which to base the evaluation 
of a waiver request, such as whether a 
registrant can show that a waiver is 
necessary for reasons of practicality or 
feasibility or if a registrant can show 
that the pesticide residues in the 
container would not present an 
unreasonable risk to humans or the 
environment. EPA requests comments 
on criteria that would be appropriate to 
use to evaluate waiver requests. Because 
EPA’s intent in establishing a residue 
removal standard is to reduce human 
and environmental risk from pesticide 
residues, as well as facilitate the reuse 
and disposal of pesticide containers,
EPA believes that a waiver based on no 
unreasonable risk to humans or the 
environment would be appropriate.

EPA requests comments on the 
following examples of circumstances in 
which a waiver could be granted:

(1) The registrant can use validated 
modelling techniques based on the 
concentration of active ingredients to 
show that residue levels after triple 
rinsing would result in very low or 
undetectable residue levels.

(2) The registrant can show that even 
before triple rinsing the active 
ingredient in question is low in toxicity 
and ispresent in low concentrations.

(3) Tne registrant performs the 
required triple rinse tests and the 
resulting residues are undetectable with 
the use of approved analytic techniques.

(4) The registrant has established a 
returnable container program that 
collects from users all empty containers 
of the noncomplying product. Before 
granting a waiver, EPA would encourage 
the registrant to switch to smaller 
nonrefillable containers or refillable 
containers, as described in subpart G of 
this proposal. EPA also requests 
comment on whether there are other 
circumstances in which a waiver from 
the residue removal requirement should 
be granted.

e. Other options considered. EPA 
considered several other possible 
options for addressing pesticide residue 
removal before finally electing to 
propose a laboratory performance 
standard. Those options included: (1) 
Prohibiting certain container design 
features or formulation characteristics 
that have been proven to exhibit 
•unacceptable cleaning efficiencies, (2) 
requiring certain container designs that 
have been proven to exhibit acceptable 
cleaning efficiencies, and (3) developing 
residue removal standards according to 
EPA’s established pesticide toxicity 
categories. EPA requests comments on 
these options and on other alternatives 
that would achieve the goals set out in 
this proposal.

EPA aoes not propose to regulate 
technical design characteristics of 
containers or formulation 
characteristics, as would be required in 
options 1 and 2, for the following 
reasons: (1) Not all variables of residue 
removal would be addressed, (2) 
technology advances rapidly, rendering 
some design features obsolete and 
introducing others, (3) flexibility to the 
regulated community is reduced, (4)
EPA does not have sufficient data 
supporting benefits or advantages/ 
disadvantages of one design feature over 
another, and (5) some features offer 
benefits in other areas that affect their 
disadvantages for residue removal (for 
example, while hollow handles on 
plastic jugs tend to retain pesticide, they 
also facilitate pouring without glueging).

EPA elected not to develop resiaue 
removal standards according to EPA’s 
existing categorization of pesticide 
toxicity [§ 156.10(h)(1)] because the 
toxicity categories are primarily based 
on the risks of pesticide exposure to 
humans. EPA’s intent in establishing a 
residue removal standard is to reduce 
environmental, as well as human

exposure to residues remaining in 
pesticide containers, and the toxicity 
categories do not factor in 
environmental risks. EPA requests 
comments and suggestions on a strategy 
that could be used to develop residue 
removal standard (s) based on pesticide 
toxicity.

f. User conformance in the field to the 
laboratory performance standard is not 
required. EPA emphasizes that the 
laboratory residue removal performance 
standard of 99.9999 percent removal is 
not an enforcement standard that would 
be used in the field to check on user 
compliance with container cleaning 
instructions set out on the label. The 
proposed performance standard would 
apply only to registrants. Users would 
be required to follow the residue 
removal procedure(s) specified on the 
label, as discussed in the proposed 
amendments to 40 CFR part 156. EPA 
believes the proposed performance 
standard should ultimately help users 
clean containers because certain 
container design and formulation 
variables affecting residue removal 
efficiency will be eliminated. By 
designing container/formulation 
combinations that rinse clean to at least 
a certain minimum level, registrants 
will increase the likelihood of effective 
residue removal in the field, even if 
conditions in the field vary from 
controlled laboratory conditions.

EPA intends to investigate the 
establishment of field residue removal 
enforcement standard(s) to measure user 
compliance with the residue removal 
label instructions. Options that may be 
appropriate methods of establishing a 
field standard include:

(1) Adopting the residue removal 
laboratory performance standard that 
EPA is proposing to establish for each 
container/ formulation combination 
(99.9999 percent removal for rigid/ 
dilutables). One issue with this option 
is the possible difficulty users would 
have in meeting the standard in the 
field. The laboratory testing would be 
performed under strictly controlled 
conditions, whereas field conditions are 
highly variable and in many cases are 
out of the control of the user (e.g., water 
temperatime, pH, salinity, etc. may effect 
the solubility of certain formulations in 
water).

(2) Setting a performance standard 
less than the laboratory standard. One 
issue with this option is that it might 
not be a reasonable measure of user 
compliance because EPA does not have 
sufficient information or data to 
determine whether this standard is 
achievable under a wide variety of field 
conditions.
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(3) Requiring registrants to set the 
held standard for their pesticide 
products and submit the data used to 
support the standard. One issue with 
this option is the determination of the 
methods and tests that registrants would 
be required to submit. Registrants may 
be unwilling to set a stringent held 
standard because of potential liability 
for user compliance.

EPA believes it may be appropriate to 
defer the establishment of a held 
enforcement standard until more 
information about the benehts and 
advantages/disadvantages of such a 
standard are identified. EPA requests 
comments on whether to establish held 
enforcement standard(s).

8. Certification requirements. Section 
165.111 proposes to require that all 
registrants who package pesticide in 
nonrehllable containers submit a 
certification stating that the container 
design and residue removal standards of 
proposed § § 165.102 and 165.104 have 
been met. A certification would be 
required for each registered pesticide 
product (i.e., each EPA registration 
number), and the stated compliance 
must be true for each container design 
type that is used with the registered 
pesticide product.

Section 165.111(b) proposes that a 
certification be submitted for all 
currently registered pesticide products, 
as well as new pesticide products. 
Section 165.111(c) specifies that the 
contents of the certification must 
include basic information about the 
registrant and a statement that the 
registrant is in compliance with the 
appropriate sections of subpart F.

The certification would be based on 
tests and documentation. The 
information provided in the certification 
will identify the pesticide product and 
allow EPA to check compliance with the 
requirements of § § 165.102 and 
165.104. Under the proposed § 165.114, 
EPA may perform inspections, and/or 
require submission, of the data or 
records required to be maintained in 
§ 165.114. For example, if EPA knows 
that a particular container/formulation 
combination has difficulty achieving the 
residue removal standard, then 
registrants who submit applications for 
registration of a pesticide product with 
this container/formulation may be 
required to submit the data they are 
using to support the certification.

9. Recordkeeping and inspections. 
Section 165.114 proposes to require that 
registrants maintain certain records 
showing compliance with subpart F for 
as long as the nonrehllable container 
design type is used with the pesticide 
formulation and for 3 years thereafter. 
The records would be available for EPA

(or its authorized representative) or 
States for inspection and copying, but 
would have to be submitted to EPA only 
if EPA specifically requested their 
submission from the registrant.

The records proposed to be kept are 
as follows:

(1) Section 165.114(a) and (b). A copy 
of the certification statement and some 
basic information identifying the 
pesticide product.

(2) Section 165.114(c). Records 
showing compliance with the container 
dispensing capability requirements of
§ 165.102(d), including documentation 
of any testing performed. The test data 
or documentation could include data 
generated through a testing method or 
photographic evidence that 
demonstrates dispensing capability.

(3) Section 165.114(d). Records 
showing Compliance with the 
standardized closure requirements of
§ 165.102(e). In ordering and purchasing 
containers from a container supplier, 
the registrant could require the 
proposed closure design specifications 
in the purchase contract. Alternatively, 
the container supplier may have 
literature demonstrating that a certain 
container design type conforms to the 
proposed specific closure design 
specifications, or may provide relevant 
information or data in a letter to the 
registrant.

(4) Section 165.114(e). Records 
showing compliance with the residue 
removal requirements of § 165.104, 
including documentation or testing.

EPA anticipates that many pesticide 
products will not require residue 
removal testing to determine 
compliance with the residue removal 
standard because registrants will 
acquire data that is acceptable to EPA 
from other registrants and sources. 
Section 165.114(e)(l)(ii) would allow a 
registrant to use residue removal test 
data that have been generated for a 
different pesticide product. The 
registrant may demonstrate that a 
product shares the same formulation 
characteristics as the one that has met 
the residue removal standard, and is 
packaged in the same container that has 
been documented as meeting the 
standard with this type of formulation. 
The registrant would be required to 
submit a written explanation of why the 
data for the other pesticide product 
should be allowed to substitute for data 
that would otherwise be generated for 
his pesticide product. EPA requests 
comments on the circumstances under 
which submission of residue removal 
data from pesticide products with 
substantially similar container/ 
formulation characteristics would be 
sufficient in lieu of data generation for

every pesticide product. EPA also 
requests comments on the factors to be 
considered in determining when 
container and formulation 
characteristics should be considered 
‘‘substantially similar” for the purposes 
of this requirement.

Section 165.114(e)(l)(iii) would allow 
the registrant to submit a letter from the 
facility or the container manufacturer 
that conducted the testing to provide the 
registrant with some flexibility. The 
letters would be required to contain 
information about the specific test type, 
a description of the container, a 
description of the pesticide formulation, 
and the test results, as well as specify 
the location of the original test data.

EPA reserves its right, on a case by 
case basis, to require the registrant to 
submit the residue removal data. The 
certification that the container/ 
formulation combination meets the 
residue removal standard, having been 
tested by the proposed methodology, is 
information that would be required to 
be submitted under FIFRA section 19. 
The certification, as well as the 
underlying residue removal data, are 
data necessary to maintain a registration 
under FIFRA section 3. If the registrant 
has only a letter from the testing facility 
in its records instead of the actual 
residue removal data as would be 
allowed by § 165.114(e)(l)(iii), the 
registrant would be responsible for 
assuring that it could obtain the data so 
that it could submit the data to EPA, if 
required to do so.

Testing must be conducted in 
accordance with the Good Laboratory 
Practice Standards (GLP) at 40 CFR part 
160. Section 160.15 requires the testing 
facility to permit an authorized 
employee or duly designated 
representative of EPA to inspect and 
copy the test data, at reasonable times 
and in a reasonable manner. If the 
facility denies EPA access to the test 
data, EPA would not consider the data 
to be reliable for purposes of supporting 
the registration.

Proposed § 165.114(e)(2) would 
specify that the registrant would have to 
keep a statement of compliance or 
noncompliance with respect to GLP, as 
described by 40 CFR 160.12, with the 
residue removal records. Section 160.12 
requires a statement of compliance or 
noncompliance to accompany all testing 
and studies submitted to EPA. However, 
the proposed 40 CFR part 165 
regulations would not require 
registrants to submit data as a routine 
practice; registrants would only have to 
keep the residue removal data or related 
documentation in their records. 
Therefore, EPA believes that it is 
appropriate to require registrants to
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keep a copy of the GLP statement of 
compliance or noncampliance with the 
residue removal data.

EPA is considering requiring 
registrants to submit the GLP statement 
of compliance or noncompliance to EPA 
as part of the certification in § 165,111. 
Receiving the GLP compliance 
statements would provide EPA with 
information that could be helpful in 
determining which data to request 
registrants to submit. In addition, the 
GLP compliance statements would give 
EPA a list of the laboratories that have 
done the residue removal testing, so the 
laboratories could be inspected. EPA 
requests comments on whether the GLP 
statement of compliance or 
noncompliance should be kept with the 
residue removal records as proposed, or 
submitted to EPA.

10. Compliance dales. In section 19(eJ 
of FIFRA, Congress directed EPA to 
promulgate container design regulations 
by December 24,1991 and required 
compliance with these regulations by 
December 24,1993. However, the 
compliance dates in the statute no 
longer apply directly because EPA dad 
not meet the statutory deadline tor * 
promulgating the final rule. EPA is 
therefore proposing in § 165.117(a} to 
provide a period of 2 years after the date 
of publication of the final rule in the 
Federal Register before registrants 
would have to be in compliance with 
subpart F. As a matter of policy, EPA 
believes some toad time is necessary for 
compliance with these regulations, and 
a 2-year implementation period would 
provide adequate time for registrants to 
per form the testing and analysis 
necessary to comply with the 
requirements of subpart F. Additionally, 
2 years reflects the time frame 
established in the statute. EPA does not 
believe Congress would have intended 
to impose major additional compliance 
burdens on the regulated community as 
a result of CPA’s -delay in  issuing this 
rule Accordingly, EPA believes it is 
reasonable to provide a compliance date 
of 2 years after the date of publication 
of the final rule in the Federal Register. 
All pesticides sold or distributed by 
registrants in nonrefillable containers 
would have to be in compliance at that 
time.

Proposed § 165.117(c) would specify 
that certifications for pesticide products 
registered as of the date of publication 
of the final rule would fee required to be 
submitted to and received by EPA 
within 2 years after the date of 
publication of the final rule in the 
Federal Register.

In addition, EPA is proposing in 
§ 165.117foi that as of '5 years after the 
date of publication of the final rule in

the Federal Register, persons other than 
registrants may only sell or distribute 
pesticide packaged in nonrefillable 
containers that are in compliance with 
the requirements of subpart F. Persons 
other than registrants include, but are 
not limited to, dealers, retailers, grocery 
and pot stores, veterinarians, garden 
centers, and merchandise catalog 
companies.

11. Waiver requiring EPA approval. 
Section 165.119 contains the procedures 
to be followed when applying for 
exemption from the-standardized 
closure requirement of § 165.102(e) of 
subpart F.

Section 165.119(a) would specify the 
general information that must 
accompany the requests and directions 
on where to submit the requests.

Section 165.119(b) would specify the 
general information that must 
accompany the request for an exemption 
from the requirements for standardized 
closures o f § 165.102(e) of subpart F.
V. Refill able Container Standards: 
Container Design and Residue Removal
A. Background

This proposal would revise 40 CFR 
part 165 to facilitate the safe refill, 
reuse, and disposal of refillahle 
containers by establishing container 
design criteria and refilling 
responsibilities and practices.

Refiliable containers are most 
commonly used in the agricultural 
pesticide market, but are also used in 
industrial and institutional applications 
and by pest control operators.
Refillables crane in a variety ¡of types 
and shapes, ranging from 15-gallon 
“keg-like” containers called small 
volume returnabies to huge, 12,006- 
gallon stationary stora^ tanks.

Portable refiliable containers, 
generally larger than 100 gallons, were 
introduced into the agricultural 
pesticide industry in dm late 1970s and 
early 1980s, Fostered by EPA’s Bulk 
Pesticides Enforcement Policy which, 
under certain conditions, allowed, 
repackaging without a  registration for 
the repackaged product, the use of these 
containers at first grew exponentially. 
Although the rate of growth has slowed, 
the use of these portable refiliable 
containers continues to grow. A 
National Agricultural Chemicals 
Association (NACA) survey showed ;a 3 
percent increase in liquid capacity sold 
in minibulks between 1968 and 1989, 
with a similar increase projected for 
1990 (Ref. 18).

The use of minibulks is most common 
in the Midwest and other regions where 
many acres of the same crop are farmed. 
It has been predicted that the nse of

minibulks will continue to increase for 
several years and level off when most of 
the potential monoculture crop markets 
have been tapped. This may fee 
occurring already, because relatively 
few users need 100 or more gallons of 
a pesticide product at any one time.

The problems and concerns 
associated with the nse of refiliable 
containers are different from 
nonrefillable container problems such 
as spilling, leaking, and splashing 
because pesticide transfer equipment is 
generally an integral part of refiliable 
containers. Pesticide product usually is 
pumped from a refiliable container, 
farming a closed or semi-dosed system, 
instead of being poured from the 
container, as often occurs with 
nonrefillables. The two major concerns 
posed by refiliable containers are the 
potential for a large release of pesticide 
and die possibility of contamination of 
the product being sold or distributed in 
the refiliable containers. Large releases 
of pesticide to the environment can 
contaminate surface mid ground water 
and sensitive habitats. Contaminated 
product could cause crop damage, 
illegal tolerances, and possibly 
unhealthy exposure. A more thorough 
examination of the current practices and 
problems associated with using, 
cleaning, and disposing of refiliable 
containers can be found in the Report to 
Congress fRef. 65).
B. Today’s Proposal

Subpart Gof the proposed part 165 
regulations contains the refiliable 
container standards, which can be 
categorized into two major types: 
container design standards and 
procedural requirements for refilling. 
The design standards describe the 
minimum design and construction 
requirements that EPA believes are 
necessary for the safe use and reuse of 
refiliable containers. The refilling 
requirements set out the responsibilities 
of both registrants and refillers. These 
refilling requirements include the 
procedures and practices that EPA 
believes are necessary for refillers to 
follow to ensure the sale refill and reuse 
of these containers.

EPA considered three different 
regulatory options for sub part G. The 
options differ mainly in the designation 
of parties who would be responsible for 
the containers meeting the design 
standards. The option proposed in the 
regulatory text, option 1, would make 
the registrants responsible for containers 
meeting the container design standards. 
The general philosophy of the three 
options and a detailed description of 
each are presented in Unit VB M of this 
preamble.
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The definition section of proposed 
subpart A contains definitions of terms 
used in proposed subpart G and in 
related subparts of today’s proposal. 
Terms that are key to the understanding 
of subpart G include:

(1) Container.
(2) Design type.
(3) Dry bulk container.
(4) Dry minibulk container.
(5) Liquid bulk container.
(6) Liquid minibulk container.
(7) One-way valve.
(8) Refillable container.
(9) Refiller.
(10) Repackage.
(11) Tamper-evident device.
(12) Transport vehicle.
1. Scope and applicability. Section

165.120 would cover the scope of 
subpart G, which would set forth design 
and construction standards for refillable 
containers and would establish 
standards and requirements for refilling 
such containers.

Section 165.122 would describe the 
applicability of the subpart G 
regulations. The subpart in general 
would apply to three different entities:
(1) Registrants who distribute or sell a 
pesticide product to refillers for 
repackaging into refillable containers,
(2) registrants who distribute or sell a 
pesticide product in refillable 
containers (i.e., registrants who are 
refillers), and (3) refillers. As described 
below, however, different sections of 
subpart G would apply to specific 
subgroups of these three categories.

Registrants are divided into two 
categories to distinguish between the 
two scenarios for repackaging pesticide 
into refillable containers. In the first and 
more common situation, registrants 
distribute or sell product to refillers, 
generally in large, undivided quantities, 
and the refillers transfer the product 
into smaller refillable containers that go 
to the end user. In the second situation, 
the registrant packages the product 
directly into a portable refillable 
container that is then distributed or sold 
by a refiller or dealer to the end user, 
or the registrant delivers its pesticide 
product directly to the end user’s bulk 
tank. In either of these situations, the 
registrant is the refiller. The key to the 
distinction is the party who actually 
transfers the pesticide product into the 
refillable container.

The container design and 
construction standards and 
requirements of § § 165.124,165.126, 
and 165.128 would apply to: (1) 
Registrants who distribute or sell 
pesticide product to refillers that, in 
turn, repackage the product into 
refillable containers, and (2) registrants 
who distribute or sell pesticide product

in refillable containers. Unit V.B.8 of 
this preamble discusses in detail the 
reasons EPA is proposing to hold 
registrants solely responsible for 
compliance with the container design 
standards and how refillers can 
determine that refillable containers 
comply with these standards.

The standards and requirements in 
§ 165.129 would apply to registrarits 
allowing transfer of their registered 
pesticide product into refillable 
containers by refillers for distribution or 
sale.

Section 165.130 would establish the 
responsibilities of registrants in terms of 
the refilling of refillable containers. 
Section 165.132 would prescribe related 
recordkeeping requirements.

Sections 165.134 and 165.136 would 
establish comparable responsibilities, 
procedures, and recordkeeping for 
refillers.

Section 165.139 would establish a 
compliance date for the requirements to 
be met by all registrants and refillers.

Several general exemptions would be 
included in § 165.122(b). Subpart G 
would not apply to containers that 
contain manufacturing use products or 
to transport vehicles that contain 
pesticide.

Similar to subpart F (see Unit IV.B.l 
of this' preamble), EPA is proposing to 
exclude manufacturing use products 
from subpart G because EPA has a 
limited amount of information on the 
kinds of containers used for 
manufacturing use products and the 
problems with these containers. EPA 
requests comments and information on 
the problems, handling practices, and 
disposal of manufacturing use product 
containers. As with subpart F, EPA is 
strongly considering expanding the 
applicability of subpart G in the final 
rule to include manufacturing use 
products.

EPA’s “Enforcement Policy 
Applicable to Bulk Shipments of 
Pesticides’’ (Ref. 63) dated July 11,1977 
and the subsequent amendment to the 
policy dated March 4,1991 (Ref. 62) 
apply to manufacturing use products as 
well as end use products. EPA intends 
to rescind the Bulk Pesticides 
Enforcement Policy when subpart G 
goes into effect. As a result, 
manufacturers and distributors that are 
not registrants of a manufacturing use 
product would no longer be able to 
repackage that manufacturing use 
product for distribution or sale under 
the terms of the Bulk Pesticides 
Enforcement Policy. EPA is unsure of 
the extent to which registrants currently 
are allowing other manufacturers or 
distributors to sell or distribute their 
manufacturing use products under the

terms of the Bulk Pesticides 
Enforcement Policy. Therefore, EPA is 
uncertain about the potential effect of 
the proposed regulations on 
manufacturing use products. EPA 
welcomes comments on the impact that 
exclusion from subpart G would have 
on the distribution of manufacturing use 
products.

The other exclusion in subpart G is 
for transport vehicles that contain 
pesticide. Without the exemption, 
transport vehicles would be subjected to 
the requirements of subpart G because 
they would be included in the proposed 
definition of refillable container (see 
subpart A). However, EPA does not 
intend to address the design of transport 
vehicles.

EPA’s intent with the provision in 
proposed § 165.122(b)(2) is to exempt 
transport vehicles with pesticide
holding tanks that are an integral part of 
the transport vehicle and that are the 
primary containment for the pesticide. 
For example, EPA would like to exclude 
tank cars and tank trucks used in the 
distribution of bulk pesticides from the 
container design standards of this 
subpart. However, EPA is concerned 
that there are situations where the 
distinction between a container and a 
transport vehicle may not be clear. For 
example, EPA is aware that pesticide 
product may be sold or distributed in 
minibulk containers on small trailers. In 
this case, EPA would consider the 
vessel to be a container and therefore 
subject to the standards of this subpart. 
EPA requests commentera to describe 
other examples of unusual container 
and/or transport vehicle situations that 
may cause confusion regarding the 
transport vehicle exclusion in 
§ 165.122(b)(2).

2. Container design standards.
Section 165.124 proposes container 
design standards for refillable 
containers. EPA is concerned about the 
structural integrity, strength, and 
durability of refillable containers.
During repeated refill and reuse, 
refillable containers may be subjected to 
rough conditions, such as being 
dropped, bumped, left in the sunlight, 
or subjected to temperature extremes. 
Even under the best circumstances and 
the most careful handling, a certain 
amount of “wear and tear” is expected. 
Therefore, EPA believes that refillable 
containers should have a minimum ’ 
degree of integrity to provide for the safe 
use, reuse, and refill of these containers.

Proposed § 165.124(a)(1) would 
prohibit the distribution or sale of a 
pesticide product in a refillable 
container unless the container meets the 
standards of § 165.124. Therefore, a 
container could not be refilled with a
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pesticide product for distribution or sale 
unless it met the standards required by 
this section. Refutable containers in 
which pesticide product is distributed 
or sold would include minibulk 
containers and bulk containers at 
refillers. As also specified in 
§ 16S.124(a)(T), the registrant would be 
responsible for assuring that the 
refi liable containers in which the 
registrant's product is distributed or 
sold meet the standards of this section.

Section 165.124(a)(2) would state that 
information on container failures or 
other incidents involving pesticide 
containers that may result in releases of 
pesticide maybe reportable by 
registrants under FIFRA section 6(a)(2). 
This requirement is the same as that in 
§ 165.T02(a)(2) for nonrefiilable 
containers.

As discussed in Unit IV33.2 of this 
preamble, EPA is relying on market 
forces to ensure that dealers and refillers 
notify registrants of container failures 
and similar incidents. As a "matter 
related specifically to xefillabie 
containers, EPA expects that refillers 
would notify registrants of failures of 
any container that the registrant has 
identified as acceptable under proposed 
§ 165.130(b)(2), and not just the 
containers dial the registrant owns.

Proposed § T65.124(aH3) would 
clarify that compliance with the 
proposed part 165 regulations would 
not be an exemption from'DOT’S 
potentially applicable Hazardous 
Materials Regulations (HMR) at 49 CFR 
parts 171 through 180. lire same 
provision is proposed in § 165.102(a)(3) 
for nonrefiilable containers, if a

pesticide is a DOT hazardous material, 
the pesticide would be required to be 
packaged in compliance with both DOT 
and EPA regulations. For specific 
proposed part 165 requirements that 
may overlap with DOT requirements, 
such as some of the permanent marking 
requirements and the drop test, EPA is 
proposing that compliance with the 
DOT requirement would satisfy the part 
165 requirements. Such compliance 
would prevent duplicative standards or 
testing.

3. Permanent marking. Section 
165.124(b) proposes permanent marking 
of certain information on refillable 
containers. The markings would provide 
information to the user and refiller; 
facilitate the safe reuse, handling, and 
disposal of the container; and facilitate 
enforcement of the regulations. 
Permanent marking means die same 
thing as it-does for nonrefiilable 
containers, although EPA anticipates 
that different permanent marking 
methods will he used depending on the 
container type, as discussed in Unit
IV.B.4 of this preamble.

EPA is proposing that the following 
information be permanently marked on 
each refillable-container: (!) The name 
of the container manufacturer, (2) the 
model number assigned to the design 
type of the container, preceded by the 
phrase "Model No.-f, (3) the month and 
year (last two digits) of manufacture of 
the container, (4) the rated capacity of 
the container, in appropriate units of 
weight or volume,, (5) the name, symbol, 
or code of the material(s) from which 
the container is made, 16) a serial 
number or other identifying code that

will distinguish each individual 
container from all other containers, and
(7) the phrase "Meets EPA standards for 
refillable pesticide containers. ”

This type of information is typical of 
that required by DOT, recommended by 
the United Nations, and recommended 
by the Midwest Agricultural Chemicals 
Association (MACA), a regional trade 
association, to be marked on refillable 
containers for chemicals and 
substances. MACA’s Bulk Pesticide 
Task Force Committee has developed 
specifications, called the MACA-75 
standards, in consultation with 
technical, regulatory, and legal experts. 
The MACA—75 standards are voluntary 
manufacturer specifications and user 
guidelines for refillable containers for 
liquid pesticides and other agri
chemicals not subject to DOT 
specification packaging (Ref. 38).

The following table summarizes the 
markings representing each of the 
packaging standard schemes. DOT 
standards fisted are those for the 
Specification 57 containers (metal 
portable tanks). The U.N. 
Recommendations specify certain 
markings for all intermediate bulk 
containers (IBCs) and additional 
markings for each individual type of 
IBC; e.g., metallic, rigid plastic, flexible, 
etc. (Ref. 76). The table includes the 
information that would be on a metallic 
IBC, including the markings common to 
all IBCs. The table also lists the 
information specified by the MACA-75 
standards and proposed by the part 165 
standards.

P ermanent Marking Required by R epresentative P ackaging S tandards

Type of marking DOT 57 U.N. metal 
IBC MACA 75 Part 165

Container manufacturer................ ..................................................- ..... — ............ .. ....... X X X X
Volumetric capacity .. ....... ........ ......... ................... ....... .......  ..............................— X X1 X X2
Rated gross weight........................................... ..........  —  ................................ ........ X X X X2
Materials of construction...................................... ..............- ......................................... — X X X
Serial number ...................... ................... ......................................................................... ." X XI X X
Date of manufacture............................................................................................................... X X X
Specification identification ..................................................................................................... 1 * X
Code identifying IBC type .... ... ............. ...................— .......... — .. ------------------ X
Code identifying packaging group .................... ......................................... .......................... : X
Model number.... ,............................. ....... .. .......... -.................................................. ; X
Design pressure_______ ___ _ _____ _____ - — ...............................- ........... ....... .....- ..... X X I X

X X1 X
Original (or leakage) test date....... ......—......— ........— ................................. .............. X
Date of last leakproofness te st.....................................................— .................................... X1
State authorizing mark............................................... ........................................................ . X
Stacking test load — ............... ....... ................................. ........ .— ................. ............. . j X
U.N. packaging sym bol........................................................................................................... X
Minimum thickness ...— ............... ................... ........... ...... ....... .......... ................................. 1 X"
Date of last inspect*™» __________ _________-............................................................. ■ XI
Test pressure........................ ~........................................ ..................................................... X
“Meets EPA standards” ...... -  ...............- .....—-------- ------------- ----- ........... —  - X

1 These are standards for metallic IBCs only. The other markings identified in this column are tor all IBCs.
2 The proposed part 165 standards would require either the volumetric capacity or the rated gross rate.
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The information EPA is proposing to 
be marked on refillable pesticide 
containers is a subset of die three 
examples. Different pieces of 
information are intended to be used for 
different purposes.

The name of the container 
manufacturer and model number are 
necessary for registrants, refillers, and 
EPA and State inspectors to be able to 
identify acceptable containers. Under 
this proposed rule, registrants would be 
responsible for refillable containers 
meeting the container design standards. 
A registrant would also be required to 
develop and provide to refillers a list of 
containers that are acceptable for 
refilling with the registrant’s product(s). 
Marking the container with the 
container manufacturer and the 
container model number would provide 
registrants with a way to identify the 
acceptable containers to refillers.

Each model number should identify 
one and only one design type. This 
would facilitate EPA’s ability to trace a 
particular minibulk container (with a 
model number) to a design type and 
then to the relevant drop test data. EPA 
is considering adding a regulatory 
requirement that would prohibit a 
model number from identifying more 
than one design type. EPA requests 
comments on the necessity and 
feasibility of this potential requirement.,

Additionally, identifying die 
container manufacturen the model 
number, the date of manufacture, and 
the serial number would help registrants 
or refillers to determine the source of a 
faulty container or batch of containers.

The container’s date of manufacture 
and material(s) of construction are 
intended to facilitate safe disposal of the 
containers. The date of manufacture is 
necessary on plastic liquid minibulk 
containers so a refiller could determine 
if a container’s maximum lifetime of 6 
years after the date of manufacture (as 
described in § 165.134(f)) has expired. 
While other types of refillable 
containers do not have a maximum 
lifetime specified in the regulations, the 
date of manufacture would still be 
useful to manage a container throughout 
its life.

The phrase “Meets EPA standards for 
refillable pesticide containers” is 
intended to provide a quick way for 
registrants, refillers, and inspectors to 
identify a container as one that meets 
the standards of subpart G. Although 
further inspection would be necessary 
to determine if the container is 
acceptable for a particular product, the 
phrase could serve as a useful initial 
check. Also, this phrase would provide 
sn easy means for EPA inspectors to 
identify pesticide containers.

Proposed § 165.124(b)(2) would state 
that if any of the information, such as 
the date of manufacture, the rated 
capacity, the material of construction, or 
the serial number, is required by DOT 
regulations or by the terms of a DOT 
exemption, then compliance with DOT’S 
requirement would satisfy the 
corresponding requirement of this 
paragraph. DOT exemptions are 
product-specific and include a series of 
container specifications and 
requirements. “By the terms of a DOT 
exemption” means according to the 
standards contained in an exemption 
approved by DOT under the provisions 
of 49 CFR part 107. Section 
165.124(b)(2) is included to prevent 
duplicative requirements between the 
proposed part 165 regulations and the 
DOT regulations.

4. Minibulk containers. Section 
165.124(c) would establish a general 
integrity standard for minibulk 
containers under conditions of normal 
storage, distribution, sale, and use. With 
one exception, this standard is the same 
as the nonrefillable container integrity 
standard proposed in § 165.102(b) and 
discussed in Unit IV.B.3 of this 
preamble. The difference between the 
two standards is that compatibility 
between the minibulk container and the 
pesticide product sold or distributed in 
the container is not included in the 
integrity standard for minibulks because 
it is addressed by the registrant’s written 
list of acceptable containers.

One goaf of the container design 
standards is to ensure that refillable 
containers have a minimum degree of 
durability and strength. To facilitate this 
goal, § 165.124(d) would require a drop 
test for minibulk containers (for both 
dry and liquid formulations). The drop 
test standard proposed in this 
rulemaking is intended to serve as a 
benchmark indicator of the strength and 
durability of containers. The standard 
does not serve as a guarantee that a 
minibulk container will be able to 
withstand the “wear and tear” 
associated with repeated refilling and 
reuse.

Liquid minibulk and dry minibulk 
containers generally are portable 
containers that are transported from 
refillers to the field and back. EPA has 
data on a number of spills that have 
occurred when minibulk containers 
were damaged when they fell out of 
vehicles during transportation. For 
example, the Illinois Environmental 
Protection Agency investigated at least 
four incidents of this type in 1989 (Ref. 
55).

Also, 11 incidents involving spills 
from minibulk containers during 
transportation were reported between

1985 and 1989 to the National Response 
Center (NRC) (Ref. 60). The NRC, 
administered by the U.S. Coast Guard, 
provides a Federal mechanism to 
receive and refer for action and/or 
investigation reports of oil, chemical, 
biological, and etiological releases into 
the environment in the United States 
and its territories. Some incidents 
involving releases of certain hazardous 
substances o t  materials listed under 
several statutes, including the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act, secs. 101(14) and 102 (42 U.S.C. 
9602) and the Transportation Safety Act 
of 1974 (49 U.S.C. 1802 and 1803), are 
required to be reported to the NRC. 
These statutes, however, include only 
some pesticides on their list of 
hazardous substances or materials.
Thus, only a portion of the incidents 
involving pesticides must be reported to 
the NRC, and the actual number of spills 
is probably larger.

The above data show that minibulk 
containers can and do fall off 
transportation vehicles. Minibulks also 
can be dropped while being loaded into 
or out of vehicles or while being 
handled with forklifts. Therefore, EPA 
believes that minibulk containers 
should be designed to minimize the 
potential for container damage that 
could result in a pesticide release.

Portable containers must be durable 
enough to withstand potential stresses 
and strains that may be encountered 
during repeated transportation, rinsing, 
and refilling. While this handling is 
difficult to simulate, certain 
performance tests and criteria can be 
established to ensure that the containers 
are sturdy enough to withstand some 
potential abuse, such as sudden 
impacts, jars, or drops. Most packaging 
standards, such as the DOT Hazardous 
Materials Regulations (HMR) and U.N. 
Recommendations, specify a series of 
tests, which may include bottom lift, top 
lift, stacking, leakproofness, hydraulic 
pressure, drop, and vibration tests.

EPA considered a number of different 
tests as indicators of minibulk container 
durability and integrity, including 
leakproofness, pressure, drop, vibration, 
stacking, and lift tests. In this proposed 
rule, EPA has chosen to focus on the 
drop test. EPA’s intent is to set a 
minimum number of standards to 
address the problems specific to 
pesticide containers and to have these 
standards apply to all pesticide 
minibulk containers, regardless of the 
hazard classification of the pesticide in 
the container. The drop test was 
selected because the data available to 
EPA indicate that the drop test best 
simulates the type of incidents that
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commonly result in pesticide releases 
from minibulk containers. As EPA gains 
experience and knowledge of the 
problems with pesticide containers,
EPA may reconsider the necessity of 
some of the other tests.

EPA would like to be consistent with 
existing packaging requirements, which 
would minimize the potential for 
duplicative testing. EPA considered 
adopting a drop test standard from three 
different organizations — U.N., DOT, 
and MACA. EPA has chosen to 
incorporate U.N. drop tests into the 
proposed regulations because U.N. tests 
are the most universally accepted and 
used of the three drop tests discussed in 
this preamble. Additionally, DOT has 
published a proposed rule that would 
incorporate U.N. standards for IBCs into 
the HMR (Ref. 84). Therefore, proposing 
the U.N. standard is consistent with 
EPA’s goal of minimizing the potential 
for duplicative testing.

In the DOT regulations, the drop tests 
are designated for each individual type 
of container. For example, the 
Specification 57 metal portable tank 
must be capable of passing a 2-foot drop 
test (49 CFR 178.253-5). A Specification 
34 container, a reusable polyethylene 
drum for use without overpack, must be 
capable of passing two different 4-foot 
drop tests, where one is at a low 
temperature (49 CFR 178.19-7).

In December 1990, DOT published 
HM-181, a significant revision of the 
previously existing HMR. One of the 
goals of HM-181 is to align the HMR 
with U.N. Recommendations (Ref. 82). 
The performance standards in HM—181 
apply to non-bulk packagings with 
liquid capacities of 450 liters (119 
gallons) or less or, for solids, capacities 
of 400 kilograms (882 pounds) or 
internal volumes of 450 liters or less. 
These requirements could apply to 
minibulk containers that are smaller 
than 400 kilograms or 450 liters.

HM-181 will not change the testing 
requirements for minibulk containers 
with capacities of greater than 450 liters 
or 400 kilograms. In other words, HM- 
181 does not incorporate U.N. standards 
for IBCs. As mentioned above, however, 
DOT recently published a NPRM that 
would incorporate the standards for 
IBCs in Chapter 16 of U.N. 
Recommendations into the HMR (Ref. 
84).

EPA estimates that about one-third of 
all pesticide active ingredients are 
classified as DOT hazardous materials. 
Specification 57 metal portable tanks 
often are used for pesticides that are 
DOT hazardous materials. However, any 
plastic minibulk that currently is being 
used for a pesticide classified as a DOT 
hazardous material must receive an

exemption from DOT, because there are 
no specifications established by 
regulation for plastic portable tanks. For 
plastic portable tanks, the specifications 
and requirements set out in the 
exemptions are generally based on the 
requirements in Specification 34.

EPA chose not to incorporate any of 
DOT’s drop tests, because the tests were 
too specific to certain containers. EPA’s 
goal is to set one drop test standard for 
all minibulks for all pesticides. 
Incorporating the DOT drop tests and 
ensuring consistency would require 
making the same quantity, material of 
construction, and hazard class 
distinctions that are in the HMR. EPA 
believes this would be too complicated 
and inconsistent with the goal of 
establishing minimum standards 
applicable to all pesticide containers. In 
addition, many of the detailed 
specifications are being phased out over 
the next several years, according to the 
schedule set out in HM—181.

EPA also considered the drop test 
recommended in the MACA-75 
standards. The MACA—75 standards 
detail a 2-foot drop test and specify that 
nonmetallic tanks be tested at a low 
temperature. While this drop test has 
the benefit of being developed by a 
segment of the agricultural industry and 
having industry support, EPA has 
decided not to propose the MACA-75 
drop test because it would not be 
consistent with either the DOT 
regulations or U.N. standards. Also, 
while the MACA-75 standards are well 
known and commonly used in the 
agricultural pesticide market, they are 
virtually unknown in other markets, 
such as the institutional and industrial 
segments, and the part 165 requirements 
would apply to containers for pesticides 
used in all of these markets.

U.N. Recommendations specify drop 
tests for each type of IBC [containers 
with capacities greater than 450 liters 
(119 gallons) but less than or equal to 
3,000 liters (793 gallons)), including 
metallic, flexible, rigid plastics, 
composite with plastic inner 
receptacles, fiberboard, and wooden 
containers. Many minibulk containers 
would be classified as IBCs.

Many dry minibulk containers are 
refillable bags and therefore have 
flexible bodies, although EPA is aware 
of at least one dry minibulk design type 
with a rigid plastic body. Liquid 
minibulk containers have metal or rigid 
plastic bodies. Therefore, EPA has 
incorporated U.N. drop tests for IBCs 
with flexible, metal, and rigid plastic 
bodies into the proposed rule.

Section 165.124(d)(1) would require 
each liquid and dry minibulk container 
design type to pass successfully the

appropriate drop test. In addition,
§ 165.124(d)(2) would require that each 
minibulk container be capable of 
passing the appropriate drop test, even 
though each minibulk container would 
not have to be tested.

Section 165.124(d)(3) would require 
the drop tests to be conducted in 
accordance with the Good Laboratory 
Practice Standards in 40 CFR part 160.

Proposed § 165.124(d)(4) would state 
that if a pesticide product is required to 
be packaged according to DOT 
standards and the DOT requirements 
include a drop test, then compliance 
with the DOT drop test would satisfy 
the part 165 minibulk drop test 
requirement. However, the registrant 
still would have to comply with the 
certification and recordkeeping 
requirements concerning the drop test 
in § § 165.126 and l65.128.

The registrant would not necessarily 
have to conduct the drop test; the 
container manufacturer or another 
entity could actually conduct the 
testing. However, the registrant would 
be responsible for ensuring that the 
container meets the drop test standard. 
The actual methodology for the drop 
tests is proposed in § 165.125 and 
discussed in Unit V.B.7 of this 
preamble.

5. Apertures. Section 165.124(e) 
would address the potential problem of 
contamination in liquid minibulk 
containers by requiring each aperture of 
a liquid minibulk to have a one-way 
valve and/or a tamper-evident device. 
EPA’s concern about contamination of 
pesticide product in liquid minibulks 
arises partly because refillers and 
registrants have little or no control over 
what happens to these containers when 
they are in the field. EPA has received 
anecdotal evidence of end users 
removing pumps from minibulks in 
efforts to remove all of the pesticide 
from the containers (Ref. 74). This 
situation is problematic for the refiller, 
because the refiller has no assurance 
about whether the end user simply tried 
to remove all of the product or used the 
container to store a substance other than 
the pesticide product.

EPA believes that tamper-evident 
devices are needed on all liquid 
minibulk container openings unless 
access into the container is prevented by 
other design features, such as one-way 
valves. One-way valves and tamper- 
evident devices (both terms are defined 
in proposed § 165.3) would not prevent 
pumps and closures from being 
removed from containers. However,
EPA believes that one-way valves and 
tamper-evident devices would give 
refillers reasonable indication about 
whether substances other than the
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pesticide product for which the 
containers are labeled may have been 
introduced into the containers. These 
design requirements would be an 
important part of ensuring the safe 
refilling and reuse of liquid minibulk 
containers.

Many liquid minibulk containers have 
several openings, or apertures, 
including a vent, an opening used for 
filling and/or cleaning the container, 
and an opening used for withdrawing 
products. However, some of the smaller 
liquid minibulk containers (small 
volume returnables) have a single _ 
opening that serves as a filling and 
withdrawal port and may also provide 
a venting mechanism.

Many liquid minibulk containers that 
are currently being produced, 
particularly those that meet MACA—75 
standards, already have tamper-evident 
devices. Many of the liquid minibulk 
containers that are currently used have 
one-way valves on the withdrawal port, 
because container manufacturers and 
registrants are concerned with 
preventing users from introducing 
foreign materials into the opening from 
which pesticide is dispensed. EPA 
believes that all minibulks should have 
these minimal protective measures.

The most common type of tamper- 
evident device currently used in the 
agricultural pesticide industry is a wire 
that is attached to the closure and then 
hooked through a slot, like the eye of a 
needle. The refiller seals the wire to 
form a loop after the container is 
refilled. The wire loop is broken if 
anyone attempts to remove the closure 
from the container. Other types of 
tamper-evident devices include cables, 
heavy tape, or plastic rings that are 
broken or removed if the closure is 
removed from the container.

One issue regarding one-way valves is 
the location of the valve. Specifically, 
would the valve have to be part of the 
container, or could the one-way valve be 
part of the equipment attached to the 
container to withdraw pesticide? This is 
an important consideration for small 
volume returnable containers, because 
there is often only one opening on the 
container. If a one-way valve allowing 
pesticide withdrawal were placed in die 
container, this valve would have to be 
braced open to fill the container, which 
is difficult to accomplish. Instead, many 
small volume returnables are designed 
with the one-way valve in the coupler 
that must be used to withdraw product 
from the container.

EPA’s intent with the requirement for 
one-way valves is to prevent any person 
other than the refiller from placing 
material into the container. Therefore, it 
would be acceptable to have the one

way valve in a coupler that attached to 
the container if the coupler is the only 
reasonably foreseeable way to withdraw 
pesticide from the container. EPA 
requests comment on the issue of 
locating the one-way valve.

Another question regarding tamper- 
evident devices and one-way valves is 
whether these requirements should 
apply to dry refillable containers as 
well. EPA encourages the incorporation 
of tamper-evident devices and one-way 
valves into the design of dry minibulk 
containers. However, EPA does not 
believe it is appropriate to require them 
at this time. EPA has no information 
indicating that there is a problem with 
contamination caused by dry minibulk 
containers being used to store or 
transport substances other than 
pesticide and then being returned for 
refilling. EPA requests comments on 
whether a requirement for tamper- 
evident devices and one-way valves 
should apply to dry minibulk 
containers.

6. Bulk containers. Section 165.124(f) 
proposes standards for liquid and dry 
bulk containers at refilling 
establishments of re fillers operating 
under contract to or written 
authorization from a registrant EPA is 
interested in the integrity, strength, and 
durability of bulk containers, which are 
generally used for stationary storage of 
large quantities of pesticides. Bulk 
containers are often located outside and 
therefore may be subjected to rough 
weather conditions, including direct 
sunlight, precipitation, and temperature 
extremes. Because bulk containers are 
larger than minibulk containers, the 
potential for a large release exists if 
container integrity is breached.

Because of the possible costs and 
inherent dangers associated with large 
volumes of pesticides, bulk containers 
usually are designed and constructed to 
be strong and durable. However, some 
refillers have experienced problems 
with leakage from the fittings on liquid 
bulk containers, particularly when 
corrosive pesticides are being stored.

As stated earlier, subpart G does not 
apply to the design of transport 
vehicles. In this proposal, EPA intends 
to regulate the design of large, stationary 
containers that are used for the 
distribution or sale of pesticide. 
Specifically, the opening paragraph in 
§ 165.124(f) would specify that the 
standards in § 165.124(f) would apply 
only to bulk containers at the refilling 
establishments of refillers operating 
under contract to or written 
authorization from a registrant.

The standards for bulx containers in 
§ 165.124(f) would not apply to bulk 
containers at a registrant’s facility. A

bulk container at a registrant’s facility 
could be used for many purposes, 
including storing raw materials (active 
ingredients or inerts), formulating a 
product, storing a product before it is 
packaged into nonrefillable containers, 
and storing a  product that will be 
transferred into tank trucks. Without 
limiting the applicability of § 165.124(f), 
the proposed container design standards 
for bulk containers would apply to 
registrants’ bulk containers used for 
storing a pesticide product that will be 
transferred into tank trucks or directly 
into portable refillable containers. EPA 
does not have enough information at 
this time on whether there are bulk 
container problem# at registrant 
facilities. EPA believes that many of the 
registrants’ bulk containers are located 
indoors, and therefore are not subjected 
to the deteriorating effects of the 
weather. As discussed in Unit IV.B.l of 
this preamble regarding manufacturing 
use products, it is possible that the 
stewardship of containers at registrant 
facilities is better than that at other 
levels of the pesticide distribution 
chain, because containers at registrant 
facilities are handled by workers who 
are used to and trained to handle 
chemicals on a regular basis. 
Additionally, EPA believes that 
economic considerations would push 
registrants to having containers of 
sufficient integrity to hold the product.

However, EPA is considering 
applying the standards of § 165.124(f) to 
registrants' bulk containers that are used 
to sell or distribute a pesticide product, 
because there is an inherent risk 
associated with bulk containers due to 
the quantity of product they hold. EPA 
requests comment on whether it is 
appropriate to apply the standards in 
§ 165.124(f) to those bulk containers at 
registrants’ facilities that are used to sell 
or distribute pesticide products in 
refillable containers.

Also, the standards of § 165.124(f) 
would not apply to bulk containers at 
custom blenders or independent custom 
applicators if these facilities are not 
refilling establishments where a refiller 
is operating under contract to or under 
written authorization from a registrant. 
However, proposed subpart H would 
require bulk containers at independent 
custom applicators and custom blenders 
to be secondarily contained. EPA 
believes that the number of bulk 
containers at custom blenders and 
custom applicators that would be 
subject to subpart H but not subpart G 
is limited -approximately 340 
containers: However, since EPA has no 
reason to believe that the bulk 
containers at refilling establishments are 
different from those at the facilities of
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independent custom applicators or 
custom blenders, EPA is considering 
expanding the scope of subpart G to 
apply the standards in § 165.124(f) to all 
bulk containers used to store or to sell 
or distribute a pesticide product at 
independent custom applicators and 
custom blenders in the final rule. EPA 
requests comments on any reasons why 
the standards should not be expanded.

Many current State regulations for 
bulk pesticide storage address the 
integrity of the containers used to store 
pesticide (Ref. 70). Generally, these 
State specifications are performance 
standards that address the stresses and 
conditions that a container most likely 
would have to withstand. EPA is 
proposing to regulate the integrity of 
bulk containers in a manner similar to 
that of many States. In fact, the language 
that EPA is proposing for the container 
integrity of dry and liquid bulk 
containers in § 165.124(f)(1) is based, in 
part, on bulk pesticide storage 
regulations in Wisconsin and Minnesota 
(Refs. 40 and 79).

Proposed § 165.124(f)(l)(i) would 
specify that bulk containers would have 
to meet the integrity standards except 
during a civil emergency or an act of 
God. By act of God, EPA means any 
unanticipated grave natural disaster or 
other natural phenomenon of an 
exceptional, inevitable, and irresistible 
character, the effects of which could not 
have been prevented or avoided by the 
exercise of due care or foresight. This 
proposal incorporates the definition of 
act of God from section 101(1) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act [92 U.S.C. 9601(1)].

Proposed § 165.124(f)(l)(ii) would 
require all bulk containers and their 
appurtenances to be resistant to extreme 
changes in temperature. Also, all bulk 
containers and their appurtenances 
would have to be constructed of 
materials that are adequately thick to 
not fail and that are resistant to 
corrosion, puncture, and cracking. 
Under § 165.124(f)(l)(iii), the containers 
would have to be capable of 
withstanding all operating stresses, 
taking into account static head, pressure 
buildup from pumps and compressors, 
and any other mechanical stress to 
which the containers may be subjected 
in the foreseeable course of operations.

In addition to the containers’ 
integrity, EPA is concerned about the 
potential development of high internal 
pressures in liquid bulk containers. 
Because the bulk containers are often 
located outside, they may be subjected 
to direct sunlight and high 
temperatures.

Many States with bulk pesticide 
storage regulations require the storage 
containers to be equipped with vents. In 
§ 165.124(f)(2), EPA is proposing that 
each liquid bulk container be equipped 
with a vent or other device designed to 
relieve excess pressure, prevent losses 
by evaporation, and exclude 
precipitation. This proposed 
requirement is similar to that in 
Minnesota’s bulk pesticide storage 
regulations (Ref. 40).

One kind of vent that would meet this 
requirement is a conservation vent.
Such a vent is normally closed, but will 
open under either vacuum or internal 
pressure. Wisconsin’s bulk pesticide 
storage regulations require each fixed 
storage container used for liquid bulk 
pesticide to be equipped with a 
conservation vent (Ref. 79).

EPA also is proposing to prohibit 
external sight gauges on liquid bulk 
containers. As described in 
§ 165.124(f)(3), external sight gauges are 
pesticide-containing hoses or tubes that 
run vertically along the exterior of the 
container from top to bottom. External 
sight gauges are vulnerable to damage 
and could cause all of the contents of a 
container to be released if they are 
broken. Therefore, EPA believes it is 
necessary to prohibit external sight 
gauges to ensure the safe use, reuse, and 
refilling of liquid bulk containers. There 
are other ways to determine the volume 
of liquid pesticide in a container, 
including float gauges, calibrations on 
the side of translucent plastic 
containers, calibrated dip sticks, and 
electronic devices (Ref. 79).

In § 165.124(f)(4), EPA proposes to 
require all connections on liquid bulk 
containers, except for vents, to be 
equipped with shutoff valves that can be 
locked closed. A shutoff valve is a valve 
that allows the flow of pesticide from 
the container connection to be stopped. 
EPA believes it is necessary to have 
shutoff valves to decrease the potential 
for a large spill. For example, if a hose 
broke during the transfer of pesticide 
from a container in the absence of a 
shutoff valve, pesticide would continue 
to be released from the container until 
the container was empty or until the 
hose could be replaced, which could be 
a very risky mechanical intervention. 
However, if the connection had a 
shutoff valve, a person could stop the 
flow of pesticide simply by closing the 
valve. EPA is proposing that the shutoff 
valve has to be able to be locked to 
prevent releases due to vandalism.
Many currently available valves can be 
locked closed with a simple padlock.

EPA is not currently proposing to 
regulate the location of the shutoff 
valve. The Wisconsin pesticide bulk

storage regulations, however, specify 
that the shutoff valve be “located on the 
storage container or at a distance from 
the storage container dictated by 
standard engineering practice” (Ref. 79). 
In a guidance document explaining the 
regulations, Wisconsin clarifies that 
“the valve should be no farther from the 
container than 3 times the diameter of 
the plumbing being used to connect the 
valve to the container. For cone bottom 
tanks the first valve can be located 
within three pipe diameters of the tank 
skirt or frame, provided the pipe is 
rigidly connected to the skirt or frame” 
(Ref. 79). EPA believes it may be 
necessary to specify the location of the 
shutoff valve to ensure that it is located 
within the secondary containment 
structure, if containment is required. 
EPA requests comments on whether it is 
necessary to regulate the location of 
shutoff valves, and if so, what the 
location should be.

7. Minibulk container drop test 
methodology. Proposed § 165.125 would 
prescribe the drop test methodology for 
flexible, metal, and rigid plastic 
minibulk containers. Wherever possible, 
EPA has used the exact wording in U.N. 
Recommendations. Significant changes 
and additions are discussed below.

Section 165.125(b) describes the 
preparation and general requirements 
that would be necessary for all of the 
specific drop tests. A difference between 
the proposed tests and U.N. tests is the 
requirement in § 165.125(b)(2) that any 
pump, valve, meter, hose, or other 
hardware that is attached to the 
container during transportation, storage, 
or use would also be attached during the 
test. EPA is proposing this requirement 
because, as discussed previously, 
minibulk containers usually are 
transported from the dealer to the field 
with the associated hardware attached 
to the containers. Unless minibulk 
containers are designed to provide 
protection, the appurtenances can be 
damaged or sheared off of the containers 
in the case of sharp blows or jolts to the 
containers. As a result, the pesticide 
could spill from the ruptured container.

Preventing a spill when a container is 
dropped with hardware attached can be 
achieved in several ways. The pump can 
be recessed; e.g., the liquid minibulk 
can be designed with a depression or 
area in which the pump fits without 
protruding from the contour of the 
container. Another type of protection is 
a 10- to 12-inch lip or ridge on the top 
of the container that extends above the 
level of the pump. An alternative design 
with the same purpose is a spring- 
loaded check valve in the connection 
between the pump and the minibulk. If 
the pump is sheared off or jolted out r f
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place, the spring automatically closes 
the valve and leakage is prevented. Both 
of these options — hardware protection 
and the use of a spring-loaded check 
valve — offer equal environmental 
protection, although the extent to which 
pumps are damaged may vary 
considerably.

Sections 165.125(b)(4) through (b)(6) 
would set out the conditions under 
which a container could be drop tested 
with a test material other than the 
pesticide product that will be 
transported in the container. The 
registrant would be responsible for 
selecting an appropriate test substance. 
Section 165.125(b)(4) would allow a 
substance to be substituted for a dry 
pesticide if it has the same physical 
characteristics, such as mass and grain 
size, as the pesticide to be carried. 
Section 165.125(b)(4) also would allow 
the use of additives such as lead shot to 
achieve the requisite total package mass, 
as long as they are placed so that the test 
results are not otherwise affected. 
Section 165.125(b)(5) would allow a 
container for a liquid pesticide to be 
tested with another substance, if the 
other substance’s relative density and 
viscosity are similar to those of the 
pesticide to be carried. Section 9.5 of 
the U.N. Recommendations states that 
relative density and specific gravity are 
considered to be synonymous (Ref. 76). 
Section 165.125(b)(6) would set out the 
conditions where water could be used 
as the test substance.

EPA is not proposing numerical 
standards to define “similar relative 
density and viscosity.” Instead, EPA is 
placing the responsibility for 
determining the similar relative density 
and viscosity of a test substance on the 
registrant. EPA anticipates that most 
registrants will test their containers 
using water as the test substance, in 
accordance with § 165.125(b)(6), and 
therefore won’t have to determine 
whether a test substance has similar 
relative density and viscosity. EPA 
requests comments on whether 
“similar” relative density and viscosity 
should be defined.

Sections 165.125(b)(4) through (b)(6) 
propose requirements based on the 
relative density or another characteristic 
of the pesticide to be sold or distributed 
in the container. In other words, the 
testing would be specific to a single 
formulation and container combination, 
which could be problematic if the 
minibulk container is not going to be 
dedicated to a specific product.
However, the tests in § § 165.125(c) 
through (e) are written to allow a test 
done at a drop height higher than the 
required minimum to satisfy the drop 
test conducted at the minimum height.

Therefore, a registrant could drop test a 
minihulk container based on the most 
dense pesticide product to be sold or 
distributed in the minibulk container 
and satisfy the drop test requirement for 
any of its products to be sold or 
distributed in the container.

For example, a test for a pesticide 
with a relative density of 1.4 that is 
conducted with water as the test 
substance would require a drop height 
of 1.4 meters, according to proposed 
§ 165.125(b)(6)(ii). (Drop height = 1.4/ 
1.2 x 1.2 meters = 1.4 meters). A 
container that passed this 1.4-meter test 
could also be used to package a 
pesticide product with a relative density 
of 1.3, because the testing height of 1.4 
meters would be greater than the 
required height (1.3 meters). Therefore, 
if a registrant intends to use a container 
to sell or distribute several products, the 
container would only have to be tested 
(with water) at a drop height based on 
the pesticide product with the largest 
relative gravity.

Section 165.125(b)(7) would require 
the test records to include the number 
of containers of each particular design 
type that were tested for the design type 
to successfully pass the drop test. This 
would indicate whether a registrant 
simply continued to test a container 
design type until one container passed. 
EPA believes that there are market 
incentives to prevent registrants from 
continuing to test containers of a design 
type that fails more than once or twice, 
including the cost of the minibulk 
containers and, more importantly, the 
liability and associated problems of 
containers failing in the field. However, 
EPA is considering establishing a 
regulatory limit on how many times a 
design type could be tested. For 
example, EPA could set a standard such 
that if two containers of a design type 
fail the drop test, the entire design type 
would fail and would have to be 
modified. This would ensure that a 
maximum of two containers would be 
tested unsuccessfully for a given design 
type. EPA requests comments on 
whether it is necessary to limit the 
number of containers of each design 
type that can be tested before one 
container passes and, if so, whether the 
approach discussed above is 
appropriate.

Sections 165.125(c) through (e) would 
provide specific details for the drop 
tests. These specifications would 
mandate the capacity to which the 
container is to be filled, the type of 
surface to receive the drop, the drop 
height, and the criterion for passing the 
test. Section 165.125(c) would apply to 
dry minibulk containers with flexible 
bodies, but not to liquid minibulk

containers, because EPA is assuming 
that liquid pesticides would not be 
transported in refillable containers with 
flexible bodies. EPA requests 
information on any liquid pesticide 
products that are distributed or sold in 
flexible refillable containers. As 
proposed in § 165.125(c)(1), EPA 
considers a minibulk container with a 
flexible body to consist of a body 
constituted of film, woven fabric, or any 
other flexible material or combination 
thereof. This description of flexible 
bodies is based on the U.N. definition of 
flexible IBCs in section 16.3.2.1 of the 
U.N. Recommendations (Ref. 76).

Section 165.125(d) would apply to 
minibulk containers (for either liquid or 
dry product) with metal bodies.
Different filling requirements and drop 
heights would be used for testing 
containers for liquid or dry 
formulations. Similarly, § 165.125(e) 
would apply to minibulks (for either 
liquid or dry product) with rigid plastic 
bodies, with different filling 
requirements and drop heights for 
liquid or dry minibulk containers. The 
different filling requirements in 
§ § 165.125(d) and (e) — to 95 percent of 
the capacity for dry minibulks and to 98 
percent of die capacity for liquid 
minibulks — are the same as specified 
in U.N. Recommendations.

Proposed § § 165.125(d)(4) and (e)(5) 
would require the container to be 
dropped “on that part of the base 
considered to be the most vulnerable.” 
EPA anticipates that this would require 
the containers to be dropped onto a 
comer or edge of the base rather than 
flat on the base of the container to fulfill 
this requirement.

The drop heights in U.N. 
specifications vary according to the 
hazard level (packing group number) of 
the substance to be transported in the 
container (Ref. 76). The drop height is 
1.2 meters f3.9 feet) for packing group 
II substances and 0.8 meters (2.6 feet) 
for packing group III. EPA is proposing 
different drop heights, depending on 
whether the pesticide formulations to be 
sold or distributed in the containers are 
dry or liquid. For liquid minibulks, EPA 
is proposing the packing group II test — 
a drop of 1.2 meters. For dry minibulk 
containers, EPA is proposing the 
packing group III test, which is less 
stringent - a drop of 0.8 meters.

EPA is proposing a higher drop height 
for liquid minibulks to ensure 
environmental protection. EPA believes 
that a higher drop height for liquid 
minibulk containers is appropriate 
because it is more difficult to contain 
and recover a release of liquid material 
than a release of dry material.



6 7 3 6 Federal Register / Vol. 26, No. 29 / Friday, February 11, 1994 / Proposed Rules

In some ways, U.N. drop tests are not 
as rigorous as some of the DOT and 
MACA drop tests. The orientation in 
which the container is dropped in the 
drop tests in the DOT Specification 57 
and MACA—75 standards is more 
demanding than the orientation in U.N. 
IBC drop tests. For example, 
Specification 57 requires a “free drop 
onto a fiat unyielding horizontal 
surface, striking the target surface in the 
position and attitude from which 
maximum damage to the tank (including 
piping and fittings) is expected” [49 
CFR 178.253—5(a)(2)!. In order to 
comply with this requirement, the 
container generally would be dropped 
on its top — either on the fittings or a 
corner — which would cause the force 
of the container contents to impact 
directly on the closures. The closures 
are often on the top of the container and 
are one of the container parts most 
likely to fail. On the other hand, the 
drop test for IBCs with metal or rigid 
plastic bodies in U.N. standards (section 
16.2.8.6.3) specifies a drop “in such a 
manner as to ensure that the point of 
impact is on that part of the base of the 
IBC considered to be the most 
vulnerable” (Ref. 76). In this orientation, 
the initial force of the container 
contents would impact upon the bottom 
of the container. The base of the 
container is generally less likely to fail 
than a closure, given similar conditions 
(wall thickness, container material, etc.)

Considering the difference in severity 
between the orientation of the U.N. IBC 
drop test (also the proposed part 165 
test) and the DOT Specification .5 7 drop 
test, EPA believes it is appropriate to 
propose a drop height of 1.2 meters (3.9 
feet) for liquid minibulk containers 
instead of 2 feet, like the DOT 
Specification 57.

EPA requests comments on whether 
the drop tests being proposed are 
appropriate.

8. Container design responsibility. A 
significant issue regarding these 
proposed regulations is who should be 
held responsible for ensuring that the 
refillable containers would meet the 
standards in § 165.124. This proposal 
includes three different regulatory 
options for who would be held 
responsible for doing so. The parties 
that potentially could be held 
responsible include registrants, refillers, 
container owners, and container 
manufacturers. However, before these 
options are presented, it is necessary to 
provide background information on the 
pesticide registration regulations in 40 
CFR part 152, the usual distribution 
chain for products that are repackaged 
into refihable containers, and the way in

which refillable containers enter the 
distribution chain.

A registrant must submit, among other 
things, formulation information, data, 
and labeling to EPA to obtain a 
registration for a pesticide product. A 
“pesticide product,” as defined at 40 
CFR 152.3(t), includes the composition, 
packaging, and labeling of the pesticide 
in the form in which the pesticide is, or 
is intended to be, distributed and sold.
In the typical nonrefillable chain of 
commerce, the registrant produces the 
pesticide formulation, packages it or 
contracts for the packaging, labels it, 
and releases it for distribution or sale. 
The package is not opened until it 
reaches the end user. If a second 
producer wishes to repackage that 
pesticide, that producer must obtain a 
separate registration for the product that 
includes the formulation and the second 
registrant’s package and label.

In the refillable chain of commerce, 
pesticide products distributed or sold in 
refillable containers and the containers 
themselves often enter the pesticide 
distribution chain separately.

As discussed in Unit V.B.l of this 
preamble, there are at least two ways for 
product sold in refillable containers to 
enter the pesticide distribution chain. 
First, some registrants package the 
products initially into the refillable 
containers for distribution or sale. In 
this case, the refillable containers and 
the products enter the pesticide 
distribution chain together, much as a 
pesticide product in a nonrefillable 
container would.

Second, and more commonly, 
pesticide products that are distributed 
or sold in refillable containers are sold 
or distributed in “bulk form” (large 
undivided quantities) by a registrant to 
a dealer who has obtained written 
authorization to repackage the 
registrant’s product and to use the 
registered product’s label. Such dealers 
are refillers as defined in this proposal. 
The pesticide product is transferred 
from tank cars or trucks to bulk 
containers at the dealer’s facility. The 
dealer then transfers the pesticide 
formulation from the bulk containers 
into minibulk containers, generally for 
sale to end users. In these situations, the 
containers and products may enter the 
distribution chain at different times. 
Containers can be purchased from 
container manufacturers by any party in 
the pesticide distribution chain, 
including registrants, distributors, 
dealers, and end users.

While EPA has not been able to 
determine aiccurately the number of 
liquid minibulk containers that are 
owned by each group nationwide, a 
survey of refillers (dealers) in Iowa

during the 1990 Iowa Iess-than-56- 
gallon pilot project reported the 
following data:

(1) Seventy-five percent to 85 percent 
of liquid minibulk containers were 
dealer-controlled (owned by registrant, 
owned by dealer, owned by registrant 
and leased by dealer, etc.).

(2) Fifteen percent to 25 percent of 
liquid minibulk containers were owned 
by farmers (Ref. 17).

In general, the minibulk containers 
that are purchased by registrants and 
then loaned, leased, or sold to refillers 
are of significantly better quality than 
other minibulks, including those owned 
by end users or purchased directly by 
dealers.

Most liquid bulk containers are 
owned by refillers. Refillers may 
purchase liquid bulk containers 
independently. Alternatively, a 
registrant might give a refiller a liquid 
bulk container as part of an incentive 
program to buy and sell the registrant’s 
products in bulk. For example, some 
pesticide manufacturers provide bulk 
storage tanks to dealers, who then 
“earn” the cost of the container by 
meeting a certain obligation for the 
volume of pesticide sold. Refillers also 
may lease liquid bulk containers from 
pesticide registrants.

Dry minibulk and dry bulk containers 
generally are purchased and owned by 
registrants, because currently, refillers 
repackage predominantly liquid 
pesticide products. However, the 
number of refillers that handle dry 
pesticide in large quantities is 
increasing. Therefore, the number of 
refillers who purchase dry minibulk and 
dry bulk containers also may increase.

a. Introduction to the options 
considered by EPA. As previously 
discussed, any person in the pesticide 
distribution chain may provide the 
container for refilling. The question is 
“Who should be responsible for 
assuring that refillable containers meet 
the container design standards of part 
165?” EPA is proposing that registrants 
be held responsible for meeting the 
container design standards for minibulk 
and bulk containers.

In making the choice, EPA considered 
the following three regulatory options.

(1) Registrants would be responsible 
for containers meeting the proposed 
design standards. Registrants would 
identify the acceptable containers to 
refillers and EPA by specifying the 
container manufacturer and model 
number. In a variation to this option, 
registrants would identify the 
acceptable containers to refillers and 
EPA by specifying design type 
parameters.
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(2) Anyone could request EPA’s 
approval to use a certification seal. This 
could be container manufacturers, but it 
also could be registrants, refillers, or 
even end users. The seal would indicate 
that a person had certified to EPA that 
the container meets the part 165 
standards. Registrants would address 
container/formulation compatibility by 
identifying design type parameters to 
refillers and EPA.

(3) Container manufacturers would be 
responsible for containers meeting the 
proposed design standards. Registrants 
would address container/formulation 
compatibility by identifying design type 
parameters to refillers and EPA.

In evaluating the options for container 
design responsibility, EPA considered 
the differences among the options in 
terms of seeking the least burdensome 
approach that is also effective, 
practicable, and easily enforceable. EPA 
believes that Option 1 is more effective, 
more practicable, and significantly more 
easily enforceable than the other two 
options.

EPA also considered whether the 
proposed regulations would encourage 
refillable containers. For the following 
reasons, EPA considers it desirable to 
encourage the use of refillable 
containers with the proposed part 165 
container regulations:

(1) FIFRA section 19(e)(l)(B)(iv) 
encourages the use of refillable 
containers; it directs RPA to promulgate 
regulations on container design to 
facilitate safe refill and reuse.

(2) Refillable containers are consistent 
with the concept of pollution 
prevention and waste minimization.

(3) The demand from end users for 
refillable containers is strong and 
growing.

EPA believes there may be a 
difference among the options in terms of 
whether the regulations would 
encourage refillable containers. EPA 
requests comments on whether each 
option would encourage refillable 
containers, as well as the reasons why 
or why not.

On the other hand, EPA does not 
believe there would be a significant 
difference among the containers that are 
designed and produced under the 
various options. EPA anticipates that 
container manufacturers will make 
containers that meet the standards in 
order to fulfill a market demand, 
regardless of who is responsible under 
EPA’s regulations.

Similarly, there may not be a big 
difference among the options in terms of 
the costs to design complying 
containers. The containers likely would 
be designed similarly regardless of who 
was responsible. Also, the

recordkeeping requirements and the 
associated costs would be similar for all 
of the options. However, the party 
responsible for recordkeeping varies, 
which may alter the burden of the 
proposed regulation.

EPA requests comments on the 
differences in the risks, benefits, and 
costs among the options, and on ways 
in which these options could be 
improved.

b. Option 1— Registrants, model 
numbers. In option 1, which is preferred 
by EPA, registrants would be 
responsible for the containers meeting 
the proposed design standards. The 
containers would be marked with the 
phrase “Meets EPA standards for 
refillable pesticide containers.” The 
phrase would not imply any degree of 
review or acceptance by EPA. In 
proposed § 165.126, registrants would 
be required to certify to EPA that the 
refillable containers that are refilled 
with their products meet the design 
standards. Under § 165.128, registrants 
would be responsible for maintaining 
records on the refillable containers used 
to distribute or sell their products.

Registrants would be required by 
§ 165.130(b)(2)-to develop a written list 
of acceptable containers for each 
product. This list would identify those 
refillable containers that could be used 
for selling or distributing the registrant’s 
product. Acceptable containers would 
be those that the registrant has 
determined meet the standards of 
§ 165.124 and are compatible with the 
pesticide formulation to which the list 
applies. As described in 
§ 165.130(b)(2)(ii), the containers would 
be required to be identified by, at a 
minimum, the container’s manufacturer 
and model number. Section 165.130(c) 
would require registrants to provide this 
written list of acceptable containers to 
refillers. Under the proposed § 165.132, 
registrants would be required to keep a 
copy of the list of acceptable containers. 
EPA would have access to this list 
because the registrant would be required 
to make the records available for 
inspection and copying and to submit 
them upon request.

Refillers would be required by 
§ 165.134(c)(l)(i) to refill product only 
into refillable containers that are 
identified on the registrant’s list of 
acceptable containers. The refiller 
would know that the registrant had 
ensured that the containers on the list 
met the standards of § 165.124 and were 
compatible with the formulation.

Option 1 is sensible for several 
reasons. Under FIFRA, registrants are 
responsible for the containers as part of 
the registered pesticide product. 
Registrants already submit data and

other information as required to show 
that their pesticide products do not 
cause unreasonable adverse effects on 
the environment. Registrants are in the 
best position in terms of technical 
knowledge to determine which 
containers are most suitable for their 
products. Also, between registrants and 
nonregistrant refillers, registrants are 
generally larger organizations and thus 
financially more capable of being 
responsible for container testing.

Refillers would be able to identify 
allowable containers because they could 
only repackage products into containers 
specified on the lists of acceptable 
containers. It would be easy for refillers 
to recognize the acceptable containers 
because the containers would be 
identified by model numbers.

EPA inspectors easily would be able 
to determine whether a product was 
refilled into a container meeting the 
requirements of part 165 because they 
would know (or have access to) the 
acceptable model numbers. Similarly, 
EPA inspectors would be able to 
determine that containers had been 
properly tested by inspection of 
registrants’ records.

Requiring registrants to be responsible 
for container design standards may not 
encourage the use of refillable 
containers. The regulatory approach of 
holding registrants responsible for 
container design standards could have 
the effect of encouraging registrants to 
dedicate containers to a specific 
pesticide product. With dedicated 
containers, the number of minibulk and 
bulk containers needed by each refiller 
could increase, which could place an 
increased storage, handling, and 
maintenance burden on refillers. 
Another possible effect could be to 
discourage farmer-owned containers, 
which may represent about 15 percent 
to 25 percent of the current number of 
liquid minibulk containers. EPA 
specifically requests comments on 
whether option 1 would encourage 
refillable containers.

The specific requirements of this 
option are discussed in greater detail in 
Units V.B.9 through V.B.13 of this 
preamble.

As a variation to option 1, EPA 
considered requiring containers to be 
identified by design type parameters 
rather than by the container’s 
manufacturer and model number. Under 
this variation, registrants would still: (1) 
Be responsible for the containers 
meeting the proposed design standards, 
(2) certify to EPA that the refillable 
containers meet the design standards, 
and (3) maintain records for the 
refillable containers. Refillers would be 
required to refill product only into
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refillable containers that the registrant 
identifies as acceptable.

Similar to option 1, this variation has 
the potential to discourage the use of 
generic refillable containers obtained 
independently by refillers or users.

Another disadvantage of this variation 
is that refillers and EPA inspectors may 
have difficulty identifying acceptable 
containers if they are given only a 
description of the design type 
parameters instead of a definitive list of 
acceptable models. EPA rejected this 
variation partly because of this potential 
difficulty in identifying acceptable 
containers.

In addition, EPA does not believe the 
container design parameters could be 
described so that refillers would know 
what to look for in determining 
acceptable containers. Therefore, EPA 
also rejected this variation because it 
doesn’t appear practicable or easily 
enforceable.

c. Option 2.— Certification seal.
Under option 2, any person would be 
allowed to produce a container meeting 
EPA’s design standards. In addition, any 
person would be allowed to certify to 
EPA that the container meets the part 
165 standards. EPA would grant the 
person permission to mark the container 
permanently with a seal (“the 
certification seal”). The seal, which 
would indicate that a person had 
certified to EPA that the container meets 
the part 165 standards, could be a 
phrase such as “Meets 40 CFR part 165 
container standards.” This statement 
would be the only one that could be 
used as the seal. EPA envisions that 
principally container manufacturers or 
registrants would avail themselves of 
this option, but refillers or end users 
could also. The submission to EPA 
would include a certification that the 
container meets the part 165 container 
design standards, a description of the 
container (including its design 
parameters, the container manufacturer, 
and the container model number), and 
a citation to the location of the test data 
and records. Use of the seal would be 
denied if the owner of the data and 
records did not provide EPA access to 
inspect and copy the data and records. 
The person who certifies compliance 
with the standard would be required to 
maintain a copy of the certification 
submission.

EPA would grant permission to mark 
refillable containers permanently with 
the seal if all of the certification 
submission criteria were met. EPA 
would notify the person making the 
certification of EPA’s approval or 
disapproval to use the seal. EPA would 
not be approving the refillable 
container, but rather allowing the seal

to be used based on the certification. 
EPA could compile a list of the model 
numbers for which approval to use the 
seal was granted.

This option could include persons 
other than registrants or refillers.
Section 19(e) of FIFRA does not restrict 
its applicability to any particular 
persons, and there is no express 
statement of an intent to limit 
applicability of FIFRA section 19(e) to 
registrants.

Refillers and registrants would be 
required to repackage product only into 
containers that had the certification 
seal.

With this option, registrants would be 
required to address compatibility 
between the containers and the 
pesticide formulations. Compatibility 
depends to a great extent on the 
container’s material(s) of construction. 
Therefore, the registrant would be 
required to develop, for each product, a 
list of container construction materials 
that would be acceptable for the 
containers in which its product could be 
distributed or sold. This would be 
similar to the list of acceptable 
containers in option 1.

Registrants would be required to 
provide this written list of acceptable 
container construction materials to 
refillers and to keep a copy of it.
Refillers would be required to repackage 
a pesticide product only into refillable 
containers that are marked with the 
certification seal and that are made from 
materials identified as acceptable by the 
registrant.

Option 2 has several advantages. It 
allows more flexibility than option 1, 
because refillers wouldn’t be bound to 
specific container models selected by 
the registrant, unless the registrant 
required its pesticide to be sold or 
distributed in dedicated containers.
This flexibility might help encourage 
refillable containers because, in not 
being limited to specific manufacturers 
and model numbers, it may be easier for 
parties in the distribution chain to 
obtain acceptable containers. It would 
be easy for refillers to identify allowable 
containers, because they would look for 
the seal and also ensure the container is 
made from a material the registrant has 
identified as acceptable. Similarly, EPA 
inspectors could determine if a 
pesticide had been repackaged into an 
improper refillable container by looking 
for the seal and reviewing the 
registrant’s list of acceptable container 
materials. The inspectors would know 
or would have access to a list of the 
model numbers of containers that have 
been certified to meet the standard 
through the information supplied to 
EPA. EPA also would have a list of the

locations of the data and records. This 
approach to data and recordkeeping 
would be similar to the inspection of 
laboratories under the Good Laboratory 
Practice Standards in 40 CFR part 160. 
As a condition for using the certification 
seal, permission would have to be given 
for EPA to inspect testing facilities and 
the data.

A disadvantage of this option is that 
the need to certify and to obtain EPA 
permission to mark a container 
permanently with the certification seal 
may discourage some persons from 
seeking approval of a wide number of 
containers or from seeking 
improvements in existing containers. 
Moreover, the disadvantage to EPA is 
the need to establish and maintain what 
is, in essence, a licensing program for 
pesticide containers with its 
accompanying costs and administrative 
requirements. EPA believes an option 
that creates such administrative burdens 
for the industry and EPA is a less 
desirable option.

Also, it could be more difficult to 
enforce this option because the records 
and data could be held by container 
manufacturers, testing facilities, 
registrants, refillers, or end users. EPA 
routinely inspects registrants and 
registered establishments. EPA’s 
enforcement program, which is carried 
out in cooperation with the States, is 
directed to registrants, producers, and 
users. In other words, EPA has a 
framework for and experience in 
regulating registrants and producers, but 
not for handling container 
manufacturers or other parties.

d. Option 3— Container 
manufacturers. Under option 3, 
container manufacturers would be 
responsible for containers meeting the 
design standards in the proposed 
§ 165.124. The container manufacturer 
would mark the containers permanently 
with a seal, which would be a 
certification that the container meets the 
standards of part 165. As in option 2, 
the seal could be a phrase such as 
“Meets 40 CFR part 165 container 
standards.” The container manufacturer 
would be responsible for keeping 
records for the containers. Refillers 
would be required to repackage product 
only into containers that were marked 
with the seal.

Similar to option 2, registrants would 
be required to address compatibility 
between the containers and the 
pesticide formulations. The registrant 
would be required to develop, for each 
product, a list of construction materials 
that would be acceptable for the 
refillable containers and provide this 
list to refillers. Registrants would keep 
the requisite list of acceptable container
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materials, and would make the list 
available to EPA and the states.

Refillers would be required to 
repackage pesticide product only into 
re tillable containers that are marked 
with the seal and that are made from 
materials identified as acceptable by the 
registrant.

Option 3 makes sense for several 
reasons. It allows more flexibility than 
Option 1, mainly because refillers 
wouldn’t be bound to specific container 
models selected by registrants, unless 
the registrant required specific 
containers for its pesticide products.
This flexibility might help encourage 
the use of refillable containers because 
it may be easier for parties in the 
pesticide distribution^ chain to obtain 
acceptable refillable containers. Refillers 
could identify allowable containers by 
looking for the seal and checking to be 
sure that the container is made from a 
material the registrant has identified as 
acceptable. Similarly, EPA inspectors 
could determine if pesticide has been 
repackaged into an improper refillable 
container by looking for the seal and 
reviewing the registrant’s list of 
acceptable container materials.

Because this option assigns 
responsibility for container design 
standards to container manufacturers, it 
.departs from the traditional FIFRA 
regulatory scheme that places the 
burden of registrability of pesticides on 
pesticide registrants. However, section 
19(e) of FIFRA does not restrict its 
applicability to any particular person. 
Neither FIFRA section 19 nor the 
legislative history for the 1983 
amendments to FIFRA indicate 
Congress intended to preclude 
regulation of container manufacturers 
for container design.

Under option 3, EPA would be 
entering an industry sector it has never 
regulated before under FIFRA. The 
disadvantage and the main reason this 
option was rejected is that EPA lacks 
information and experience in this 
industry, and has no regulatory 
infrastructure in place. Also, EPA’s 
enforcement capability could be limited 
because there is no link between 
responsibility for container design and 
sale or distribution of the pesticide.

Again, EPA welcomes comments on 
the merits and drawbacks of these 
options.

9. Certification, recordkeeping, and 
inspection. As discussed regarding 
option 1, registrants would be required 
to certify that the containers meet the 
container design standards and to 
maintain records regarding these 
standards.

P r o p o s e d  § 165.126(a) w o u l d  r e q u i r e  

r e g i s t r a n t s  t o  c e r t i f y ,  f o r  e a c h  p r o d u c t

sold or distributed in refillable 
containers, that all refillable containers 
in which that product is distributed or 
sold meet the standards of § 165.124. 
This would apply both to registrants 
who distribute or sell pesticide product 
to refillers for refilling and to registrants 
who distribute or sell pesticide product 
in refillable containers. Section 
165.124(b) would specify the contents of 
the certification, including an 
acceptable certification statement.

Proposed § 165.126(c) would specify 
that a certification be submitted with 
each application foT a new registration. 
For currently registered pesticides, as 
proposed in § 165.139, a certification 
would be required to be submitted no 
later than 2 years after the date of 
publication of the final rule in the 
Federal Register.

Section 165.128 would specify the 
container design recordkeeping 
requirements for registrants. This 
section would apply to registrants who 
distribute or sell pesticide product to 
refillers for refilling and to registrants 
who distribute or sell pesticide product 
in refillable containers. The records 
would have to be maintained for as long 
as the registrant allows the container to 
be used; that is, for as long as the 
container is identified on the registrant’s 
list of acceptable containers, and for 3 
years thereafter. Registrants would be 
required to make the records available 
for inspection and copying and to 
furnish them upon request.

Section 165.128(a) would require that 
a description of the container be a part 
of the records for all refillable 
containers. A description of the 
container is necessary to link the 
records to the actual containers. 
Specifically, the description would be 
required to include, but not be limited 
to, the kind of refillable container 
(liquid minibulk, liquid bulk, etc.), the 
model number of the container, the 
container manufacturer, and the 
container’s design type parameters, 
including the structural design, size 
(capacity and dimensions), material of 
construction, wall thickness, manner of 
construction, and (for minibulks) pump 
fittings.

Proposed § 165.128(b) would specify 
the records pertaining to the drop test 
that would be required for dry minibulk 
or liquid minibulk containers. For 
minibulk containers, the records would 
be required to include at least one of 
three different kinds of records. The first 
kind of record, as described in 
§ 165.128{b)(l)(i), would be a copy of 
the test data, including a description of 
the test, a description of the container 
tested, the test results, the date and 
location of the test, and the test

operators’ names. “A description of the 
test” would include the exact details of 
the drop test that was performed, 
including which procedure was 
followed li.e., the test specified in 
§ 165.125(c), (d), or (e)], the drop height, 
and the characteristics of the material 
that was used to fill the container for the 
tests, such as the relative density of the 
material. The description of the 
container is necessary to verify that the 
correct container was tested. The rest of 
the information in proposed 
§ 165.128(b)(l)(i), i.e., the test result, the 
date and location of the test, and the test 
operators’ names, is similar to the type 
of information included in the 
recordkeeping specified by DOT’S HM- 
181, specifically in 49 CFR 178.601(k). 
As discussed in Unit V.B.7 of this 
preamble, the test records would have to 
include the results of failed tests of the 
same design type.

Two other kinds of records are 
included to allow the registrant 
flexibility. EPA does not expect that all 
registrants will do the drop test 
themselves. Therefore,
§ 165.128{b)(l)(ii) would specify that a 
letter from the container manufacturer 
would be acceptable. Similarly, 
§165.128(b)(2Xin) would specify that a 
letter from the facility that conducted 
the test would be acceptable. The letters 
would be required to contain much of 
the same information as that specified 
for the first kind of record, including the 
specific test type, a description of the 
container, and the test results. Instead of 
including the date and location of the 
test and the test operators’ names, the 
letters would be required to specify the 
location of the original test data.

Section 165.128(b)(3) would specify 
that EPÀ reserves the right, on a case by 
case basis, to require submission of the 
drop test data. EPA considers these data 
necessary to maintain a registration 
under FIFRA section 3. Therefore, while 
registrants would not be required to 
maintain a copy of the test data, 
registrants would still be responsible for 
assuring that they could obtain the data 
so that they could submit the data to 
EPA, if required to do so. Since the 
testing must be done according to the 
GLP standards, EPA would also have 
the right to inspect the testing facility 
and copy the data under 40 CFR 160.15. 
If EPA were denied access to the testing 
facility or the data, then EPA would not 
consider the test data reliable for 
supporting the registration.

Proposed § 165.128(b)(2) would 
require that the registrant keep a 
statement of compliance or 
noncompliance with respect to the GLP 
standards, as described by 40 CFR 
160.12, wit)i the drop test records.
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Similar to the approach for the residue 
removal data (as discussed in Unit 
IV.B.9 of this preamble), EPA is 
considering requiring registrants to 
submit the GLP statement of compliance 
or noncompliance for the drop testing.
As in Unit IV.B.9 of this preamble, EPA 
requests comments on whether the GLP 
statement of compliance or 
noncompliance should be kept with the 
drop test records as proposed, or 
submitted to EPA.

10. Transfer of registered pesticide 
products into refillable containers.
FIFRA section 3(a) provides in pertinent 
part that “... no person ... may 
distribute, sell, offer for sale, hold for 
sale,... to any person any pesticide 
which is not registered with the 
Administrator.” Registration is the 
principal means of ensuring that a 
product is brought under the FIFRA 
regulatory scheme. The registrant must 
demonstrate to EPA’s satisfaction that 
the product meets the statutory criteria 
for registration with respect to 
composition, labeling, and the lack of 
unreasonable adverse effects. The 
registrant must take responsibility for 
quality control of the product’s 
composition and for adequate labeling 
describing the product, its hazards, and 
its uses. Repackaging of a pesticide 
produces a new pesticide product that 
must be registered before it can be 
distributed or sold.

In 1977, EPA issued an enforcement 
policy for bulk shipments of pesticides. 
The policy describes certain conditions 
in which EPA allows the transfer and 
repackaging of bulk pesticides to occur 
without requiring registration of the 
repackaged pesticides (Ref. 63). The 
1977 Bulk Pesticides Enforcement 
Policy (the Policy) defined “bulk” for 
the purposes of the Policy as “any. 
volume of pesticide greater than 55 
gallons or 100 pounds held in an 
individual container.” EPA developed 
the Policy to accommodate business 
practices of manufacturers and 
distributors who handle pesticides in 
large undivided quantities rather than in 
small individual containers because 
EPA believed:

(1) The need to properly dispose of 
excess numbers of containers would be 
reduced.

(2) Less warehouse space would be 
required.

(3) Labor and handling costs would be 
reduced.

(4) Inventories could be more 
accurately controlled.
EPA also recognized that encouraging 
the use of refillable containers would 
aid in minimizing waste.

In the Policy, EPA determined that 
repackaging of bulk pesticides could

occur without a separate registration if 
certain conditions were met that would 
assure that the purposes of registration 
would be satisfied. The conditions are 
that repackaging of the registered bulk 
pesticides could involve nothing more 
than changing the product container;
i.e., no change in: (1) The pesticide 
formulation, (2) the pesticide’s labeling 
except to add an appropriate statement 
of net contents and a registered 
establishment number, and (3) the 
identity of the party accountable for the 
product’s integrity.

The Policy elaborated on the 
accountability requirement. The 
pesticide has to be: (1) Transferred at an 
establishment owned by the registrant,
(2) transferred at a registered 
establishment operated by a person 
under contract with the registrant, or (3) 
transferred at a registered establishment 
owned by a party not under contract to 
the product registrant, but who had 
been furnished written authorization for 
use of the product label by the 
registrant. The requirement for written 
authorization assures that the registrant 
remains responsible for quality control 
of the product’s composition and 
adequate labeling describing the 
product, its hazards, and its uses.

The 1977 Policy only addressed the 
transfer of a volume of pesticide greater 
than 55 gallons or 100 pounds held in 
an individual container. In March 1991, 
the Policy was amended to allow 
repackaging of any quantity of 
pesticides into refillable containers, 
provided:

(1) The container is designed and 
constructed to accommodate the return 
and refill of greater than 55 gallons of 
liquid or 100 pounds of dry material.

(2) Either: (a) the containers are 
dedicated to and refilled with one 
specific active ingredient in a 
compatible formulation, or (b) the 
container is thoroughly cleaned 
according to written instructions 
provided by the registrant to the dealer 
prior to introducing another chemical 
into theteontainer, in order to avoid 
cross-contamination.

(3) All other conditions of the July 11, 
1977 Policy are met (Ref. 62).

Container disposal is a growing 
problem in some areas of the country. 
The 1991 amendment to the Policy that 
allowed refillers to repackage less than 
55 gallons of product into containers 
with capacities greater than 55 gallons 
was envisioned as a step toward 
encouraging greater use of refillable 
containers and thus reducing the 
number of containers for disposal.

In FIFRA section 19(e), Congress 
directed EPA to promulgate container 
design regulations that facilitate safe

reuse of containers, thus indicating that 
Congress considered encouraging the 
use of refillable containers important. 
Now that EPA is proposing container 
design standards for refillables and 
requirements for refillers, EPA believes 
it should expand the practice permitted 
by the Policy to allow repackaging into 
any refillable container that meets the 
part 165 standards. Accordingly, EPA 
intends to replace the Bulk Pesticides 
Enforcement Policy with § 165.129. The 
proposed § 165.129 provides that a 
registrant may allow a refiller to 
repackage the registrant’s pesticide 
product into any size refillable 
container and to distribute or sell such 
repackaged product under the 
registrant’s registration, provided all 
conditions set out in the rule are met.
In other words, the refiller would not 
have to obtain a separate registration to 
distribute or sell the repackaged 
product.

One of the proposed conditions is that 
the transfer of the pesticide product into 
refillable containers must be done at a 
registered establishment. This is based 
on the regulations at 40 CFR part 167, 
governing registration of establishments, 
which require that repackaging of 
pesticides occur at registered 
establishments. Registrants, distributors, 
or dealers who deliver pesticides to 
farmers or other end users are 
responsible for assuring that the site 
where the transfer occurs is a registered 
establishment.

The proposed rule would not change 
the existing law; the Bulk Pesticides 
Enforcement Policy would be replaced 
by a regulation. The registrant would 
remain responsible for the integrity, 
labeling, and packaging of the 
repackaged product. Both the registrant 
and refiller may be held liable for 
violations pertaining to the repackaged 
pesticide. For example, the registrant 
and the refiller both would be 
responsible if the product was 
adulterated. Both the refiller and the 
registrant would be the “person” who 
distributed or sold an adulterated 
product. The registrant would be 
responsible because the registrant 
authorized the refiller to repackage the 
pesticide. The proposed requirements in 
§ § 165.130 and 165.134 would address 
the responsibilities of registrants and 
refillers for labeling, container 
inspection, and residue removal. In 
order to assure the registrant’s 
accountability for the repackaged 
product, EPA is considering adding to 
§ 165.129 a requirement that registrants 
submit to EPA an acknowledgement 
that: (1) They have entered into a 
repackaging agreement with a refiller
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and (2) they are responsible for the 
integrity of the repackaged product.

The Bulk Pesticides Enforcement 
Policy would remain in effect until the 
date specified for compliance in 
§ 165.139, at which point it would be 
rescinded.

Proposed § 165.129 would apply to 
registrants authorizing distributors and/ 
or dealers (refillers) to repackage the 
registrants’ registered pesticide products 
into refillable containers. Refillers 
operating under contract to a registrant 
and refillers operating under written 
authorization by a registrant would be 
regulated the same under subpart G. 
Section 165.129 would not apply to 
registrants repackaging their own 
pesticide products solely at their own 
establishments. Under 40 CFR 
152.46(b), the registrant can modify the 
package size and label net contents 
statement without notifying EPA. This 
would be an amendment to the 
registration not requiring EPA 
notification or approval.

As a result of recent compliance 
monitoring efforts, EPA has received 
information that indicates there may be 
a significant contamination problem 
with repackaged products. Despite 
considering it desirable to encourage the 
use of refillable containers as outlined 
in Unit V.B.B.a of this preamble, EPA 
may consider the alternative of not 
allowing the practice of bulk 
repackaging to continue, and invites 
comments and information on 
contamination incidents or other 
problems associated with bulk 
repackaging. If registrants could not 
authorize repackaging of their pesticides 
by refillers, then refillers would have to 
obtain a registration to sell or distribute 
the repackaged product.

As producers, registrants and refillers 
are required to comply with the section 
8 recordkeeping and section 7 reporting 
regulations in 40 CFR parts 169 and 167, 
respectively.

11. Registrant responsibilities 
concerning refilling activities. Section 
165.130 would prescribe the 
requirements for registrants to promote 
safe refilling and reuse of containers. 
These requirements would include 
providing refillers with written 
authorization or a written contract, 
developing a written refilling residue 
removal procedure for each product, 
developing a written list of acceptable 
containers for each product, and 
ensuring that the label and labeling, 
residue removal procedure, and 
acceptable container list are available at 
the establishments where the 
registrant’s product is repackaged into 
refillable containers.

Note that registrants also would be 
subject to the proposed requirements in 
§ 165.134 for all refilling operations they 
conduct. Additionally, repackaging by 
the registrant must be done at a 
registered establishment, as required by 
40 CFR part 167. Currently, the Bulk 
Pesticides Enforcement Policy provides 
qn exemption from the requirement for 
the transfer of pesticides to be 
conducted at registered establishments 
for registrants that deliver bulk 
pesticides directly to commercial 
applicators, if the pesticides are metered 
off into the applicator’s tanks without 
being put into a dealer’s holding tank. 
EPA sees no reason to continue this 
exception from the registered 
establishment requirement 
Accordingly, when the Bulk Pesticides 
Enforcement Policy is rescinded, this 
practice will no longer be allowed. EPA 
requests comments on the effect of 
discontinuing this exception.

The proposed § 165.130(a) would set 
out the general responsibilities of a 
registrant. Under § 165.130(a)(1), a 
registrant would be required to provide 
a written contract or a written 
authorization to a refiller prior to 
distribution or sale of the pesticide 
product to the refiller. The requirement 
for the written contract or written 
authorization would not apply if the 
registrant of the repackaged product is 
the sole refiller.

Proposed §165.130(a)(2) would hold 
the registrant responsible for product 
integrity of the pesticide product 
repackaged by the refiller under written 
authorization or contract. Product 
integrity means that the pesticide 
product is not adulterated or different 
from the composition as described in 
the statement submitted by the 
registrant in connection with 
registration under section 3 of FIFRA. 
This proposed requirement reflects 
current law. Under FIFRA section 
12(a)(1), it is unlawful for any person to 
distribute or sell to any person a 
pesticide which is adulterated or whose 
composition differs from the 
composition described in the statement 
required in connection with registration. 
Both the registrants and the refillers are 
selling or distributing the product The 
registrant is responsible because the 
registrant has authorized the refiller to 
repackage the registrant’s pesticide 
product and to use the registrant’s label 
according to the terms of the written 
authorization or contract. The registrant 
remains accountable for its repackaged 
product which is distributed or sold in 
the refillable container.

Registrants have raised the issue of 
whether there should be an exception 
from liability for adulteration or

contamination of the pesticide product 
if registrants can show that the 
adulteration or contamination occurred 
solely because of actions or lack of 
actions by the refiller. EPA believes it is 
appropriate for registrants to be held 
responsible for acts by the refillers 
because the repackaging is being done 
under the registrant’s registration and 
the refillers are agents of the registrants 
for purposes of carrying out the written 
authorization or contract.

Proposed § 165.130(b) would require 
registrants to develop written 
procedures for residue removal from 
refillable containers in preparation for 
refilling (the refilling residue removal 
procedure) and written lists of 
acceptable containers. Both the residue 
removal procedures and acceptable 
container lists would be product- 
specific. Section 165.130(b) would 
apply to registrants who distribute or 
sell pesticide products to refillers for 
repackaging into refillable containers 
and to registrants who distribute or sell 
pesticide products in refillable 
containers.

Under §165.130(b)(1), registrants 
would be required to develop a written 
refilling residue removal procedure for 
each pesticide product. The refilling 
residue removal procedure would 
describe the procedures for removing 
pesticide residues from a container 
before it is refilled with the registrant’s 
product.

Proposed § 165.130(b)(l)(i) would set 
the performance standard for residue 
removal before refilling a container. 
Specifically, § 165.130(b)(1) would 
require the refilling residue removal 
procedure to be adequate to ensure that 
the composition of the pesticide does 
not differ at the time of its distribution 
or sale from its composition as 
described in the statement required in 
connection with its registration. To 
obtain a registration, applicants must 
submit a statement of formula and 
product chemistry data that includes, 
among other things, certified limits for 
active ingredients, inerts, and impurities 
of toxicological significance (40 CFR 
part 158). Additionally, any impurity 
that exceeds 0.1 percent by weight of 
the active ingredient must be identified 
and the nominal concentration of the 
impurity in the product must be 
furnished (40 CFR 158.155(d)).

If any impurity were to be introduced 
into the pesticide formulation from 
some external source, such as the 
previous product in the container, the 
result could be adulteration of the 
pesticide product. Contamination from 
previous pesticide formulations is a 
concern with refillable containers.
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Contamination of pesticides from 
failure to clean out previously held 
pesticides properly can lead to crop 
damage, residues exceeding the 
tolerances, or illegal applications of 1 
pesticides to foods for which there are 
no tolerances. This could lead to 
unanticipated risks from the use of the 
pesticide. Also, such contamination 
from mismanagement of refillable 
containers could be very costly, due to 
reimbursing growers for crops that have 
been damaged and/or cannot be sold.

In 1990, Iowa ran a pilot project in 
which dealers were allowed to 
repackage less than 56 gallons of 
product into containers with capacities 
of 56 gallons or larger (Ref. 32). As part 
of the project, the Iowa Department of 
Agriculture and Land Stewardship 
sampled representative minibulks to test 
the product repackaged into the 
container for the presence of the active 
ingredient(s) previously in the 
container.

Twelve minibulk containers were 
tested and 4 of the 12 were determined 
to be contaminated (i.e., they contained 
active ingredients other than those 
specified on the containers’ labels). No 
contamination from the previous active 
ingredient was detected in six samples. 
Contamination of the active ingredient 
could not be determined in two other 
samples, because the second pesticide 
product contained the same active 
ingredient as the previous product. Of 
the four contaminated samples, the 
active ingredient previously contained 
in the minibulk'was detected in two. 
The other two samples, both from the 
same dealer, were contaminated with an 
active ingredient other than that of the 
previously held product.

D e s p i t e  t h e  l i m i t e d  n u m b e r  o f  

c o n t a i n e r s  s a m p l e d ,  t h e  I o w a  p r o j e c t  

s h o w s  t h a t  t h e r e  c a n  b e  a  p r o b l e m  w i t h  

c o n t a m i n a t i o n  a n d  p r o d u c t  i n t e g r i t y  

w i t h  r e f i l l a b l e  c o n t a i n e r s .
As a result of recent compliance 

monitoring efforts, EPA has received 
information that indicates there may be 
a significant contamination problem 
with repackaged products. The results 
of sampling pesticides in refillable 
containers in Region 7 indicated that 
about 60 percent of the samples from 
bulk storage tanks contained 
contamination and about 80 percent of 
the samples from minihulk containers 
contained contamination (Ref. 7).

Contamination of a pesticide in the 
refillable container that results from the 
container not being properly cleaned 
before refilling would be a violation of 
FIFRA section 12(a)(1)(E) if the 
pesticide is adulterated, or section 
12(a)(1)(C) if the product composition 
differs from the registered product.

Another possible source of 
contamination is the use of common 
piping, pumps, meters and discharges 
hoses to distribute pèsticide product 
from bulk tanks. The Minnesota 
Department of Agriculture conducted a 
survey of 40 refillers in Minnesota and 
found that 29 of these facilities had 
dedicated (separate) plumbing systems, 
while 11 had common plumbing 
systems (Ref. 35). If the pipes, pumps, 
meters and hoses are not properly 
purged between transfers, the residue 
from the first product can contaminate 
the second product. EPA requests 
comments on the potential contribution 
of common plumbing systems to 
contamination and whether EPA should 
address plumbing systems in the final 
rule.

Under proposed § 165.130(b)(l)(ii), if 
the refilling residue removal procedure 
requires the use of a solvent other than 
the diluent used for application of the 
pesticide as specified on the label under 
“Directions for Use,” or if there is no 
diluent used for application (examples: 
granules, some ultra-low-volume 
concentrates), the refilling residue 
removal procedure would be required to 
describe how to manage the rinsate 
resulting from the procedure in 
accordance with applicable Federal and 
State regulations. The rinsate 
management instructions are intended 
to encourage the reuse of rinsates by 
application in accordance with label 
instructions, rather than having to 
dispose of them. In situations where 
registrants recommend or require 
cleaning with a solvent that would 
result in rinsate that could not be 
applied to any labeled site, registrants 
would have to describe how to manage 
that rinsate. An example of acceptable 
rinsate management instructions for a 
solvent that can be reused to rinse 
containers would be: “Collect the 
solvent solution in a designated 
container and reuse it to clean other 
containers: After using the solvent to 
clean 25 containers, contact the 
registrant for disposal instructions.”

The requirement for a residue removal 
procedure in proposed § 165.130(b)(1) 
would apply only to cleaning the 
containers before they are to be refilled. 
Residue removal prior to disposal (by 
users or refillers) is addressed in the 
proposed modifications to labels in part 
156 of this chapter (see the discussion 
in Unit Vff.B.7 of this preamble). 
Proposed § 156.144(e)(2) would require 
registrants to provide a label statement 
giving instructions on cleaning refillable 
containers prior to disposal.

Proposed § 156.144(e)(2) would allow 
the registrant a number of options for a 
residue removal label statement, as long

as the chosen procedure is appropriate 
for the characteristics and formulation 
of the pesticide product and is adequate 
to protect human health and the 
environment, as provided in 
§ 156.144(e)(2)(ii).

One option under 
§ 156.144(e)(2)(iii)(A) would be the 
refilling residue removal procedure 
developed by the registrant. EPA 
anticipates that in most cases registrants 
would be able to use the same 
procedure for residue removal both , 
before refilling and prior to disposal, 
although the language placed on the 
label for cleaning prior to disposal 
would most likely be a condensed and 
simplified version of the refilling 
residue removal procedure. EPA 
believes that residue removal 
procedures sufficient to ensure that the 
product subsequently sold in a 
container would not differ from its 
composition as described as a condition 
of registration most likely would clean 
containers well enough to be safely 
disposed, whether that would be 
recycling, incinerating, landfilling, or 
another management option. EPA 
anticipates that the procedures 
proposed by registrants for the label 
would generally provide for triple 
rinsing or the equivalent degree of 
pesticide removal from refillable 
containers.

Under § 156.144(e)(2)(iii)(B), 
registrants also could base their label 
language on standard industry practices 
that they use to prevent adulteration 
during refilling, as long as the general 
standard is met.

Proposed § 156.144(e)(2)(iii)(C) 
includes a potentially acceptable label 
statement for residue removal from 
refillable containers prior to disposal. 
EPA developed this statement by 
compiling key components of current 
industry practices. The residue removal 
procedure described in 
§ 156.144(e)(2)(iii)(C) would include 
filling the container 10 percent full with 
water, agitating the container vigorously 
or recirculating the water with the 
pump, emptying the container and 
repeating the process two more times. 
This procedure involves rinsing the 
refillable container three times, 
although it is different from the 
description of triple rinsing for 
nonrefillable containers as proposed in 
§ § 156.144(d)(l)(ii)(A) and (iii)(A). EPA 
believes that the procedure for cleaning 
refillable containers in proposed 
§ 156.144(e)(2)(iii)(C) would provide for 
triple rinsing or the equivalent degree of 
pesticide removal from the refillable 
container.
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Finally, the registrant could propose a 
different residue removal statement that 
the registrant considers appropriate.

The proposed approach for cleaning 
refillable containers before disposal is 
different from that of nonrefillable 
containers. At this time, EPA is not 
proposing to set a numerical 
performance standard for the amount of 
residue that can remain in a refillable 
container. EPA does not have sufficient 
information on the amount of residue 
remaining after refillable containers are 
cleaned. Also, currently there are no 
established, standardized refillable 
container cleaning procedures which 
would assist in developing the data to 
set a laboratory performance standard.

The situation with refillable 
containers does not parallel that with 
nonrefillables because of the larger 
range of sizes for the refillable 
containers that may be used to 
distribute or sell the pesticides. The 
effectiveness of cleaning a container, if 
measured by the concentration of 
pesticide in the rinsate, depends on the 
amount of product retained when the 
container initially is emptied. The 
amount of product retained depends, in 
part, on the internal surface hrea of the 
container, which is related to the 
container size. Different procedures may 
be necessary or appropriate, depending 
on the size of the containers. For 
example, residue removal procedures 
for cleaning a 110-gallon liquid 
minibulk container may not be 
appropriate for a 10,000-gallon liquid 
bulk container. Similarly, a given 
residue removal standard may be 
appropriate for a limited range of 
container sizes. For example, EPA 
expects that larger nonrefillable 
containers, such as drums, may have 
difficulty meeting the residue removal 
standard in § 165.104. (See the 
discussion in Unit IV.B.7 of this 
preamble).

EPA also anticipates that, unlike 
nonrefillable containers, many plastic 
refillable containers will be incinerated 
rather than recycled. Metal refillables 
can be recycled at steel reclamation 
facilities. Because the incineration of 
plastic containers and the recycling of 
metal containers occur at high 
temperatures that offer a high degree of 
pesticide destruction, the amount of 
pesticide remaining in the containers 
may not be as crucial.

Unit VH.B.4.a of this preamble 
discusses the proposed label statement 
that would require end users to rinse 
nonrefillable containers immediately 
after emptying out the useful contents of 
the container. EPA is not proposing to 
require cleaning refillable containers 
immediately upon emptying the useful

contents. It may not be practical to 
require refillables to be cleaned 
immediately since the refillers, the 
parties required to clean the refillable 
containers, are generally not the people 
emptying the containers. In addition, 
EPA is not as concerned about pesticide 
product drying inside a refillable 
container because the container should 
remain closed until the refiller is ready 
to clean and/or refill it.

Therefore, EPA believes it is 
appropriate to regulate residue removal 
fnom refillable containers differently 
than residue removal from nonrefillable 
containers, and specifically, not to set a 
performance standard for refillable 
containers at this time. However, EPA 
also believes that refillable containers, 
like nonrefillables, should be designed 
to facilitate draining and residue 
removal. To accomplish this, EPA is 
considering the development of a 
laboratory residue removal procedure 
and a numerical standard for refillable 
containers. EPA requests comment on 
the appropriateness of the proposed 
approach to regulating residue removal 
from refillable containers before 
disposal. EPA also solicits comments on 
the possibility of setting a numerical 
residue standard for refillable containers 
and suggestions for developing such a 
standard.

Proposed § 165.130(b)(2) would 
require registrants to deyelop a written 
list of acceptable containers (bulk and 
minibulk) for each registered product. 
Proposed § 165.130(b)(2)(i) would 
specify that acceptable containers 
would be those that the registrant has 
identified as meeting the standards in 
§ 165.124 and being compatible with the 
pesticide formulation to which the 
written list of acceptable containers 
applies. Registrants would have to 
determine which containers would be 
compatible with each formulation so as 
to reduce the possibility of an adverse 
interaction between the formulation and 
container. Product-specific lists of 
acceptable containers would be required 
because of the requirement for the 
container and formulation to be 
compatible.

The concept of compatibility between 
a container and formulation is the same 
for refillable and nonrefillable 
containers and is discussed in Unit 
IV.B.3 of this preamble.

Section 165.130(b)(2)(ii) would 
require the registrant to identify the 
containers by specifying, at a minimum, 
the container’s manufacturer and model 
number. This scheme of specifying 
containers would provide a relatively 
simple way for registrants, refillers, and 
inspectors to identify containers.

The proposed definition of container 
in § 165.3 would include some spray 
applicator tanks. EPA has received 
reports that some refillers transfer 
product directly into farmers’ spray 
applicator tanks. Under the proposed 
regulation, this practice could take place 
only if a farmer’s spray applicator tank 
was included on a registrant’s written 
list of acceptable containers. EPA 
believes that it is unlikely that a 
registrant would include spray 
applicator tanks on a list of acceptable 
containers. EPA is considering 
prohibiting registrants from including 
spray applicator tanks on their written 
list of acceptable containers because 
EPA does not believe that having a 
refiller repackage product directly into a 
farmer’s spray applicator tank is a safe 
practice. EPA requests comments on 
whether the regulations should be 
revised to prohibit registrants from 
including spray applicator tanks on 
their list of acceptable containers.

Proposed § 165.130(c) would require 
registrants to provide certain 
documentation to refillers. Specifically, 
a registrant whose pesticide product is 
repackaged by a refiller into refillable 
containers would be required to provide 
refillers with all of the documentation 
described in § 165.130(c)(2). A registrant 
would be required to provide the 
documentation before or at the time of 
sale or distribution of the pesticide 
product to the refiller.

By proposed § 165.130(c)(2), a 
registrant would be required to provide 
a refiller with: (1) The written refilling 
residue removal procedure for the 
pesticide product; (2) the written list of 
acceptable containers for the product; 
and (3) the pesticide product’s label and 
labeling.

T h e  r e q u i r e m e n t  f o r  t h e  r e g i s t r a n t  t o  

p r o v i d e  l a b e l s  a n d  l a b e l i n g  t o  r e f i l l e r s  

w o u l d  h e l p  e n s u r e  t h a t  t h e  e n d  u s e r  

r e c e i v e s  r e l e v a n t  p r o d u c t  i n f o r m a t i o n .  

T h e  r e f i l l e r  w o u l d  a t t a c h  t h e  l a b e l  t o  t h e  

c o n t a i n e r  i n t o  W h i c h  t h e  p r o d u c t  i s  

r e p a c k a g e d .  R e f i l l e r s  w o u l d  n e e d  a  c o p y  

o f  t h e  l a b e l  a n d  l a b e l i n g  f o r  e a c h  

c o n t a i n e r  u s e d  t o  d i s t r i b u t e  o r  s e l l  t h e  

r e g i s t r a n t ’s  p r o d u c t .
T h e  o t h e r  d o c u m e n t a t i o n ,  i . e . ,  t h e  

r e f i l l i n g  r e s i d u e  r e m o v a l  p r o c e d u r e  a n d  

t h e  l i s t  o f  a c c e p t a b l e  c o n t a i n e r s ,  w o u l d  

b e  r e q u i r e d  t o  b e  p r o v i d e d  t o  r e f i l l e r s  t o  

e n s u r e  t h a t  t h e  r e f i l l e r s  h a v e  t h e  

i n f o r m a t i o n  n e c e s s a r y  t o  r e f i l l  a n d  r e u s e  

t h e  c o n t a i n e r s  s a f e l y .
12. Registrant recordkeeping and 

inspection. Section 165.132 would 
specify the recordkeeping requirements 
for registrants. The specific 
recordkeeping requirements would be 
different for registrants who distribute 
or sell pesticide products in refillable
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containers (i.e., those who refill 
themselves) and registrants who 
distribute or sell pesticide products to 
refillers for repackaging into refillable 
containers. A distinction is made 
between these two groups because 
different records and different lengths of 
time for record retention are appropriate 
for each group. However, in both cases, 
the registrants would be required to 
make the records available for 
inspection and copying and to furnish 
them to EPA upon request.

By § 165.132(a), a registrant who 
distributes or sells a pesticide product 
to a refiller for repackaging into 
refillable containers would be required 
to maintain the records for as long as the 
pesticide is distributed or sold to a 
refiller, and for 3 years thereafter. These 
registrants would be required to 
maintain copies of: (1) Each written 
authorization or written contract 
provided to a refiller for repackaging the 
registrant’s pesticide product into 
refillable containers, (2) the written 
refilling residue removal procedure for 
the pesticide product, and (3) the 
written list of acceptable containers for 
the pesticide product.

Section 165.132(b) would require a * 
registrant who distributes or sells a 
pesticide product in refillable 
containers to maintain the records for as 
long as the registrant distributes or sells 
the product in refillable containers, and 
for 3 years thereafter. These registrants 
would maintain the same records, 
except for the written authorizations.

13. Refiller responsibilities and 
procedures. Section 165.134 would set 
out the responsibilities of a refiller that 
are intended to ensure a sufficient 
degree of product and container 
integrity. EPA is proposing these 
procedural requirements for refillers 
because the refillers are actually doing 
the refilling and container handling.

The requirements of § 165.134 would 
apply to all refilling operations, which 
could include any of the following 
situations: (1) A registrant refilling a 
container for a refiller who is operating 
under contract to or authorization from 
that registrant, (2) a refiller operating 
under contract to or authorization from 
a registrant refilling a container for an 
end user (regardless of the 
establishment where that refilling takes 
place), and (3) a registrant refilling a 
container for an end user (regardless of 
the establishment where that refilling 
takes place). EPA requests comments on 
whether the proposed requirements are 
appropriate in all of these situations.

Custom blenders provide the service 
of mixing pesticides with fertilizer, feed, 
or another pesticide to a customer’s 
specification. (See-40 CFR 167.3).

Custom blenders that fill refillable 
containers at the end user’s request with 
a blended mixture of pesticide would be 
refillers under subpart G and subject to 
the refiller responsibilities and 
procedures in § 165.134. Although EPA 
nas limited information about the 
practices of custom blenders, EPA 
recognizes that some of the proposed 
requirements in § 165.134 may cause 
problems for custom blenders. For 
example, custom blenders may blend a 
pesticide that they obtained in 
nonrefillable containers, and therefore 
the registrant may not have developed a 
list of acceptable containers or written 
residue removal procedures.

For the final rule, EPA is considering 
two options: (1) Issue a regulation on 
refilling practices that is tailored 
specifically to custom blenders that 
distribute pesticide mixtures, or (2) 
exempt custom blenders from the 
requirements of subpart G. The latter 
option would be consistent with EPA’s 
past practice. Currently, custom 
blenders are exempted from the 
establishment registration requirements 
and the production reporting 
requirements in part 167. However, 
custom blenders that fill refillable 
containers with blended pesticides for 
an end user are performing activities 
very similar to dealers that are 
repackaging pesticides into smaller 
refillable containers for end use. EPA 
has the same concerns about 
contamination of the repackaged 
pesticide, and the integrity of the 
container for custom blends as for other 
pesticides being repackaged in refillable 
containers. Additionally, custom 
blenders would be subject to the 
secondary containment requirements 
being proposed in subpart H. EPA 
requests that commenters provide 
information on how the requirements of 
§ 165.134 could be revised to address 
the specific practices of custom 
blenders.

If the final rule regulates the refilling 
practices of custom blenders and 
requires that the repackaging of the 
pesticide by custom blenders occur only 
at registered establishments, § 167.20, 
which exempts custom blenders from 
the establishment registration 
requirement, would be amended to be 
consistent with the part 165 
requirements.

Section 165.134(a) would require a 
refiller to possess certain items from a 
registrant before repackaging the 
registrant’s pesticide product into 
refillable containers. These items 
include the written authorization or 
contract and other information that the 
registrant would be required to provide 
to the refiller as specified in § 165.130.

Registrants and refillers would be 
jointly responsible for the exchange of 
these items; registrants would be 
responsible for providing them and 
refillers would be responsible for 
obtaining them.

By proposed § 165.134(a), a refiller 
would be required to possess: (1) The 
written authorization or contract from 
the pesticide product’s registrant, if 
required, (2) the product’s label and 
labeling, (3) the registrant’s written 
refilling residue removal procedure for 
the pesticide product, and (4) the 
registrant’s written list of acceptable 
containers for the pesticide product.

The written authorization or contract 
would be required if the refiller is 
repackaging the pesticide product for 
the registrant under the conditions of 
§ 165.129. A written authorization or 
contract would not be required if the 
registrant of the product is the refiller, 
as discussed in Unit V.B.ll of this 
preamble.

These items are necessary for different 
reasons. As discussed earlier, a written 
authorization or a written contract is 
necessary for the refiller to be able to 
rely on the registrant’s registration to 
repackage the registrant’s pesticide 
product for distribution or sale. 
Requiring the refillers to obtain the 
product’s labeling would assure that the 
label for the registered products would 
be available for the refilled container. 
The written refilling residue removal 
procedure for the pesticide product 
would provide instructions so that the 
refiller would know how to clean the 
containers. The written list of 
acceptable containers is necessary so the 
refiller would know which containers 
could be used for repackaging a 
registrant’s product.

Section 165.134(b) would clarify that 
a refiiler is responsible for the product 
integrity of the pesticide product that 
the refiller repackages into refillable 
containers. By product integrity, EPA 
means that the pesticide product must 
not be adulterated or differ from the 
composition as described in the 
registrant’s statement submitted in 
connection with registration under 
section 3 of the Act. Refillers would be 
responsible for product integrity in 
addition to the registrants, as specified 
in § 165.130(a)(2).

EPA considered exempting refillers 
from responsibility for the product 
integrity under a narrow range of 
conditions. Specifically, EPA 
considered an exemption from 
responsibility for product integrity if the 
refiller could show that it repackaged 
the product into a container on the 
registrant’s list of acceptable containers 
for the product, followed the registrant’s
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refilling residue removal procedure for 
the product, and complied with the 
requirements of § 165.134, including the 
container inspection procedure at 
§ 165.134(e). If these conditions were 
met, the refiller would have done 
everything according to the registrant’s 
instructions. However, EPA rejected this 
idea. Even if the refiller followed the 
registrant’s instructions and complies 
with the regulations, there could be 
other actions a refiller should have 
taken or refrained from taking to avoid 
contamination. Additionally, EPA 
believes that holding refillers 
responsible for product integrity for all 
repackaged product would improve 
product and container stewardship. EPA 
requests comments on the refiller’s 
proposed responsibility for product 
integrity and on the exemption 
therefrom considered by EPA.

Proposed § 165.134(c) would set out 
several general conditions that a refiller 
must meet. Section 165.134(c)(l)(i) 
would require refillers to repackage a 
pesticide product only into a refillable 
container that is identified on the 
registrant’s list of acceptable containers 
for that product. This requirement is 
included for enforcement purposes. If a 
refiller repackages a registrant’s product 
into a container that is not on the list 
of acceptable containers, the refiller 
would violate proposed 
§165.134(c)(l)(i).

Proposed § 165.134(c)(l)(ii) would 
prohibit refillers from changing the 
pesticide formulation, unless the refiller 
has a registration for the new 
formulation. Refillers operating under 
written authorization or contract from a 
registrant would not be allowed to 
change the formulation, which is 
consistent with proposed § 165.129(a).

Section 165.134(c)(2) would refer 
refillers to the potentially applicable 
standards for secondary containment 
units and containment pads located in 
proposed subpart H of part 165. EPA 
believes that secondary containment 
structures and containment pads are 
necessary for the safe reuse and refill of 
containers, as described in Unit VI. A of 
this preamble, the background 
discussion for subpart H. As discussed 
briefly in Unit V.B.6 of this preamble, 
the scope and applicability of subpart G 
(refillable containers) and subpart H 
(containment structures) are different.
For example, the requirements of 
proposed § 165.134 would apply to 
refillers, which include both registrants 
and pesticide retailers. However, 
proposed § 165.141(b) would specify 
that subpart H applies to refilling 
establishments whose principal 
business is retail, i.e., only a subset of 
refillers’ facilities.

Section 165.134(d) would require a 
refiller to identify the pesticide product 
previously contained in the refillable 
container. The refiller could identify the 
previous product by reference to the 
label or labeling. The purpose of this 
requirement is to determine whether a 
residue removal procedure would have 
to be conducted according to 
§ 165.134(g).

Section 165.134(e) would require 
refillers to inspect each refillable 
container before repackaging a pesticide 
product into that container. Container 
inspections would promote the refilling 
of sound containers, which is necessary 
for safely refilling and reusing 
containers. The container design 
standards, such as the drop test for 
minibulks, would ensure that the 
containers had a certain minimum 
degree of strength. However, having a 
container design type that passes the 
relevant drop test does not ensure that 
a container will remain sound after 
years of use.

The condition and integrity of a 
refillable container may be affected by 
factors specific to that container and its 
history, such as the original design, the 
*material(s) of construction, storage and 
handling conditions, and exposure to 
sunlight, precipitation, and temperature 
extremes. Industry representatives and 

'container users have expressed concern 
regarding the effect of ultraviolet light 
on the integrity of plastic refillable 
containers that are exposed to sunlight 
for extended periods of time. Ultraviolet 
light can cause stress cracking on the 
surface of plastic containers and can 
cause the containers to become brittle.

EPA believes that the inspection of 
containers each time they are refilled is 
necessary to detect problems with each 
specific container. Section 165.134(e) 
would specify the conditions under 
which a container would fail an 
inspection. The inspection primarily 
would be to make sure the container 
does not have any major structural 
problems. The person doing the 
inspection would not need to be a 
packaging expert.

The visual inspection would be 
expected to consist of at least the 
following three steps. First, the exterior 
and interior (if possible) of the refillable 
container and the exterior of the 
appurtenances would be visually 
inspected for signs of corrosion or 
ultraviolet light damage; structural 
defects, such as cracks, holes, dents, 
defective welds, or weakened welds; 
and damage to the fittings, valves, 
tamper-evident devices, or other 
appurtenances that could affect the 
integrity of the container. Second, the 
exterior of the container would be

visually inspected to determine if the 
information proposed to be marked 
permanently on the container in 
§ 165.124(b) is present and legible. 
Third, liquid minibulk containers 
would be visually inspected to 
determine if each appurtenance has an 
intact and functioning one-way valve 
and/or a tamper-evident device.

Proposed § 165.134(e) would prohibit 
a refiller from repackaging product into 
a refillable container that fails the 
inspection. Paragraphs 165.134(e)(l)(i) 
through (e)(1)(iii) set out the conditions 
that define how a container fails the 
inspection.

By proposed § 165.134(e)(l)(i), a 
container would fail the inspection if 
there is significant corrosion or 
ultraviolet light damage. The term 
“significant” is included to differentiate 
between small rust spots and an amount 
of corrosion or ultraviolet light damage 
that could cause the container to leak 
under a reasonably expected jolt, such 
as a drop of several inches on its base.

Under proposed § 165.134(e)(l)(ii), a 
container would fail the inspection if 
there are structural defects including, 
but not limited to, significant cracks, 
visible holes, bad dents, defective 
welds, or weakened welds. Again, 
“significant” is included to differentiate 
minor surface stress cracks from cracks 
that compromise the ability of the 
container to hold the product. “Visible 
holes” could cause product to leak from 
the container; these are different from 
tiny pinholes that are not visible. “Bad” 
is included to differentiate between 
minor indentations and dents that may 
indicate that the container may not be 
able to contain the product. A similar 
criterion, i.e., whether or not the 
container could hold product under 
reasonably foreseeable conditions, can 
be applied to determine if welds are 
“defective” or “weakened.”

By § 165.134(e)(l)(iii), a container 
would fail the inspection if there is 
damage to any of the fittings, valves, 
tamper-evident devices, or other 
appurtenances that could affect the 
integrity of the container. The criterion 
of whether or not the container could 
hold product under reasonably 
foreseeable conditions can be applied to 
determine if there has been damage that 
would cause the container to fail the 
inspection.

By § 165.134(e)(2), a container would 
fail the inspection if the information 
required in § 165.124(b) to be 
permanently marked on the refillable 
container is not legible or is not 
permanently marked on the refillable 
container. This criterion for failing the 
inspection is included because if this 
information is not readily available, the
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refiller may not have the information 
necessary to refill and reuse the 
container safely. This part of the 
inspection also would affirm that the 
container meets the § 165.124 container 
design requirements.

Under § 165.134(e)(3), a container 
would fail the inspection if the refillable 
container is a liquid minibulk container 
and it does not have an intact and 
functioning one-way valve or a tamper- 
evident device on each aperture.

EPA understands that many of the 
proposed criteria for defining when a 
container fails the inspection, such as 
“significant corrosion or ultraviolet light 
damage,” “significant cracks,” and “bad 
dents” are subjective. EPA requests 
comment on whether the proposed 
criteria are appropriate and whether 
they are written in a manner that can 
distinguish between containers that are 
and are not acceptable to be refilled.

A part of the container inspection 
procedure would include looking at the 
date of manufacture of the container, 
which would be required as permanent 
marking. Under proposed § 165.134(f), a 
refiller would be prohibited from 
repackaging pesticide product into a 
plastic liquid minibulk container more 
than 6 years after the date of 
manufacture of the container, which 
would limit the lifetime of these 
containers. The 6-year limit is intended 
to give plastic liquid minibulks a year 
to get into the pesticide distribution 
chain and a 5—year lifetime.

EPA is concerned about the long-term 
durability of plastic minibulk 
containers. From many discussions with 
industry representatives, 5 years is 
generally accepted as a “safe” lifetime 
of one of these containers. As discussed 
in the Report to Congress (Ref. 65), 
many minibulk containers have been in 
the field successfully for 5 years (since 
the late 1980s). However, after that 
point, the integrity of the container is 
questionable. Several registrants have 
instituted programs to pull the 1980s 
models from the field and replace them 
with new minibulks.

Limiting the lifetime of plastic 
minibulks is consistent with the 
recommendations in both the MACA-75 
voluntary industry standards and U.N. 
Recommendations for rigid plastic IBCs. 
For example, section 16.4.11.1 
(regarding specific requirements for 
rigid plastic IBCs) of the U.N. 
Recommendations (Ref. 76) states, 
“Unless otherwise approved by the 
competent authority, the period of use 
permitted for the transport of dangerous 
liquids should be five years from the 
date of manufacture of the receptacle 
except where a shorter period of use is

prescribed because of the nature of the 
liquid to be transported.”

EPA is considering incorporating into 
the regulations a waiver that would 
allow plastic liquid minibulk container 
design types to be used for longer than 
6 years. The waiver would be for a 
specific time period based on 
information submitted by the registrant. 
It is possible that future plastic liquid 
minibulk containers may be 
significantly better than current designs 
due to improvements in technology, 
such as a new resin or a different 
manufacturing method. To EPA’s 
knowledge, nearly all plastic liquid 
minibulk containers are constructed of 
linear high density polyethylene (HDPE) 
or cross-linked HDPE and are 
manufactured by either a blow molding 
process or a rotational molding process. 
It is possible that a change in either the 
plastic resin used and/or the 
manufacturing process could lead to a 
significant change in the sturdiness and 
durability of the containers.

Some of the potential criteria EPA 
could use for evaluating requests for 
waivers from the 6-year lifetime limit 
include whether the container design 
type: (1) is constructed of a plastic resin 
other than linear HDPE or cross-linked 
HDPE that can be shown to be more 
durable and sturdy; (2) is manufactured 
by a process other than blow molding or 
rotational molding that can be shown to 
be more durable and sturdy; or (3) 
utilizes some other advance that 
contributes to a significant increase in 
the sturdiness and durability of the 
containers. In addition, EPA would 
expect the registrant to provide data, a 
revised container lifetime expectancy 
and a justification for the different life 
span. EPA would have to review and 
approve the waiver before the design 
type could be added to the registrant’s 
list of acceptable refillable containers. 
EPA requests comments on whether 
such a waiver should be included in the 
final rule and, if so, whether the 
approval criteria discussed above are 
appropriate or if they should be 
modified.

EPA is also considering an option of 
allowing plastic liquid minibulk 
containers to be tested after the 6-year 
lifetime has expired in order to extend 
the useful life of the container. EPA 
realizes that a container that is handled 
carefully and protected from 
detrimental conditions (such as 
extremely hot temperatures, freezing 
conditions, precipitation and sunlight) 
may be able to continue to be used 
safely for more than 6 years.
Specifically, EPA is considering 
incorporating a test procedure similar to 
the DOT retest procedure set out in 49

CFR 173.32(e). Section 173.32(e) of the 
DOT hazardous materials regulations 
specifies that a pressure test and a 
visual inspection of the container under 
pressure be conducted at a specified 
time interval (every 1,2 or 5 years 
depending on the container type). The 
pressure test specified in the DOT 
regulations is a relatively simple and 
inexpensive test that utilizes a small air 
compressor (if air is to be used) or the 
existing water line (if water is to be 
used) to increase the pressure inside the 
container. The person who conducts the 
test must mark the test data on the 
container and maintain records of the 
test until the next test date.

EPA requests comments on whether a 
similar test procedure should be 
incorporated into the final rule as a 
means to extend the life of individual 
plastic liquid minibulk containers. EPA 
also requests comments on the details of 
the test, such as: (1) Who should be 
allowed to conduct the testing 
(registrants and/or refillers?); (2) how 
long should the life of a container be 
extended if it passes the test (e g., one 
or two years?); and (3) how should the 
extension of the container lifetime be 
indicated on the container? (e g., should 
the test date be marked on the container 
or should a notation that specifies the 
“new” expiration date be marked on the 
container?).

Section 165.134(g) would require the 
refiller to follow appropriate refilling 
residue removal procedures. This 
section describes the situations in 
which a refiller would have to clean 
containers before using them for 
repackaging pesticide products. 
Refillable containers would not always 
have to be cleaned before they are 
refilled. However, EPA is concerned 
that the pesticide product being 
repackaged into the container could 
become contaminated with impurities,, 
from previously contained products. 
EPA believes that specifying the 
conditions under which a refillable 
container needs to be cleaned would 
help minimize the potential for 
contamination. Also, specifying these 
conditions would set out consistent 
ground rules for when the refilling 
residue removal procedures would need 
to be conducted, which would benefit 
refillers.

EPA also would like to minimize the 
amount of rinsate that is generated, 
which is consistent with EPA goals of 
waste minimization and pollution 
prevention. Management or disposal of 
the rinsate can be burdensome to a 
refiller. EPA believes that minimizing 
the cleaning of containers may help 
encourage refillable containers because 
it would be less burdensome for refillers
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in terms of rinsate management and 
handling costs. On the other hand, a 
desire to minimize container cleaning is 
secondary to maintaining the integrity 
of the products.

When EPA amended the Bulk 
Pesticides Enforcement Policy in 1991 
to allow repackaging of any quantity of 
pesticide product, EPA was concerned 
about contamination of the products 
sold in refillable containers (Ref. 62). To 
address this concern, the policy allows 
the repackaging of any quantity of a 
pesticide product into refillable 
containers, provided that either:

(1) The containers are dedicated to 
and refilled with one specific active 
ingredient in a compatible formulation,
or 'V  . i Vv > 4 ^  «*;./;>.,T;

(2) The container is thoroughly 
cleaned according to written 
instructions provided by the registrant 
to the dealer prior to introducing 
another chemical to the container in 
order to avoid cross-contamination. EPA 
proposes to follow this approach in
§ 165.134(g), with some expansion.

Section 165.134(g)(1) would specify 
that a refiller would have to conduct the 
pesticide product’s refilling residue 
removal procedures before repackaging 
the pesticide product into a refillable 
container, except under the conditions 
specified in § § 165.134(g)(l)(i) -  (iii). In 
general, refillers would be required to 
clean containers in situations other than 
those where a container previously held 
a product with a single active ingredient 
and is being used to repackage a product 
with the same active ingredient.

If the three conditions specified in 
§ § 165.134(g)(l)(i)-(iii) are met, a refiller 
could repackage product into the 
container without conducting the 
refilling residue removal procedure.

The first condition would be that each 
tamper-evident device is intact, if the 
refillable container has a tamper-evident 
device. An intact device would provide 
reasonable assurance to the refiller that 
the container had not been tampered 
with, and had contained only the 
product identified on the label.

The second condition would be that 
the container previously held a product 
with a single active ingredient and is 
being used to repackage a product with 
the same single active ingredient.

The third condition would be that 
there is no reaction or interaction 
between the product being repackaged 
and the residue remaining in the 
container that would cause the 
composition of the product being 
repackaged to differ from its 
composition as described in the 
statement required in connection with 
its registration under section 3 of the 
Act.

Under the second and third 
conditions, a container could be refilled 
with the same product as it previously 
held or with a product that has the same 
active ingredient “in a compatible 
formulation,” as specified in the 1991 
amendment to the Bulk Pesticide 
Enforcement Policy.

EPA considered specifying other 
situations in which the refilling residue 
removal procedure would not have to be 
conducted. For example, if the original 
product contains one active ingredient 
and the container is to be refilled with 
a product with two active ingredients, 
including the one in the original 
formulation, there should be no 
contamination of the active ingredients. 
In this case, if the conditions in 
proposed § § 165.134(g)(l)(i) and (iii) 
were met, it may be that the container 
would not need to be rinsed. 
Nevertheless, to ensure product 
integrity, EPA is proposing a limited 
universe of situations where refilling is 
allowed without cleaning the container. 
In particular, EPA is concerned about 
the effect the inert ingredients may have 
in causing the product being sold in the 
refillable container to differ from the 
registered product.

Proposed § 165.134(g)(2) would state 
that in addition to conducting the 
refilling residue removal procedure, in 
all cases where the container has a 
broken (not intact) tamper-evident 
device, other procedures may need to be 
taken to assure that product integrity is 
maintained. EPA is concerned that the 
refilling residue removal procedure may 
not be thorough enough, because with 
broken tamper-evident devices, a refiller 
would have no reasonable assurance 
about the identity of the container’s 
previous contents. The container may 
have been used to store a substance 
other than a pesticide, such as gasoline 
or motor oil. EPA anticipates that 
refilling residue removal procedures 
developed by registrants will not be 
designed to account for situations such 
as these.

EPA considered another option for 
cleaning containers with broken tamper- 
evident devices. EPA considered 
requiring the refiller to identify the 
container contents by sampling the 
residue remaining in the container, to 
clean the container if necessary, and to 
verify that the container has been 
sufficiently cleaned by sampling the 
residue in the container. EPA rejected - 
this option because the refillers may not 
have die expertise to conduct the testing 
of the samples drawn from the residue 
and the testing could be cosdy. In 
addition, EPA does not have sufficient 
information to set a standard for what

would be considered “sufficiently 
clean.”

EPA requests comments on whether 
additional procedures beyond those set 
out in § 165.134(g) are needed to clean 
containers with broken tamper-evident 
devices.

Regardless of whether the container 
would be required to be cleaned or not, 
the product distributed or sold in the 
refillable container must not be 
contaminated so that it differs from the 
composition of the registered product, 
as discussed earlier. EPA is concerned 
that there may be a problem with the 
conditions proposed in § 165.134(g) if a 
container previously holding a product 
with a high concentration of one active 
ingredient is to be refilled with a 
product having a significantly lower 
concentration of the same active 
ingredient. Such a container would not 
be required to be cleaned under the 
proposal (if the formulations were 
compatible and the container's tamper- 
evident devices were intact). The 
second formulation could differ from its 
composition defined in the registration 
statement not by a different active 
ingredient, but by the higher 
concentration that may result. In this 
case, the active ingredient may exceed 
its certified limits and could be subject 
to enforcement. EPA requests comments 
on the potential problem of significantly 
different concentrations of the same 
active ingredient.

EPA also requests comments on 
whether the proposed conditions for 
conducting the refilling residue removal 
procedures are appropriate. The 
proposed conditions in § 165.134(g) 
would apply to all types of refillable 
containers, as specified in the proposal. 
EPA requests comments on whether it is 
appropriate to subject liquid bulk 
containers to the same conditions as 
liquid minibulk containers.

Section 165.134(h) would allow a 
refiller to repackage any quantity of 
pesticide product into a refillable 
container up to the rated capacity of the 
container. Currently, under the Bulk 
Pesticides Enforcement Policy, refillers 
can only repackage registered pesticide 
products into containers with capacities 
greater than 55 gallons liquid or 100 
pounds of dry material. EPA believes 
that any container that meets the 
requirements of § 165.124 can be safely 
refilled and reused, regardless of the 
capacity of the container.

Smaller Fefillable containers are 
desirable for the many applications that 
do not require 55 gallons of pesticide, 
such as treatments of small fields and 
uses of pesticides that are applied at low 
rates. Smaller refillables may become 
increasingly important if the trend
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toward selling more highly concentrated 
pesticide formulations continues.

The provision to allow the 
repackaging of any quantity of product 
into a re tillable container should lead to 
increased use of refillable containers, 
thereby decreasing the number of 
nonrefillable containers requiring 
disposal.

EPA believes that by allowing any 
quantity of product to be repackaged 
into acceptable containers and not 
defining a minimum capacity for 
refillable containers, EPA will 
encourage the use of refillable 
containers. EPA requests comment on 
whether this is an accurate assessment 
of the effect of loosening the quantity 
restrictions involved with refilling.

Section 165.134(i) would require a 
refiller to label the refilled container 
properly. A refiller would be required to 
securely attach the new label. The label 
would have to be attached in such a 
manner that the label can reasonably be 
expected to remain affixed during the 
foreseeable conditions and period of 
use. EPA expects that a refiller would 
first remove the previous label and 
labeling, if any, to ensure that the 
pesticide product is not misbranded.
The refiller would be attaching labels 
provided by the registrant of the 
pesticide product which is being 
repackaged. To comply with the 
labeling requirements of § 156.10, the 
refiller would include the EPA assigned 
establishment number and the net 
contents statement. A pesticide product 
is considered misbranded if its label 
does not bear the registration number, 
assigned under section 7, of the 
establishment in which it was produced 
IFIFRA sec. 2(q)(l)(D)]. Also, it is 
misbranded if the net weight or measure 
of the contents is not affixed to the 
container [FIFRA sec. 2(q)(2)(C)(iii)].
The proposed blank spaces on the label 
would accommodate this information.

14. Refiller recordkeeping and 
inspection. Section 165.136 describes 
the records that a refiller would be 
required to maintain. Section 165.136(a) 
would require a refiller to maintain 
copies ôf the agreement and information 
obtained from each product’s registrant. 
These records would be required to be 
maintained for as long as the refiller 
distributes or sells a pesticide product 
in refillable containers, and for 3 years 
thereafter. By proposed § 165.136(a), a 
refiller would be required to maintain 
copies of: (1) The written contract or 
written authorization from the registrant 
of the pesticide product, as described in 
§ 165.129(a), (2) the registrant’s written 
refilling residue removal procedure for 
thé pesticide product, and (3) the

registrant’s written list of acceptable 
containers for the pesticide product.

Section 165.136(b) describes the 
records that a refiller would be required 
to maintain each time a refillable 
container that has been used to 
distribute or sell a pesticide product is 
delivered to the refiller to be refilled. By 
proposed § 165.136(b), the information 
would include the name and address of 
the person providing the refillable 
container, the serial number of the 
container, the date the container was 
received, and the name and EPA 
registration number of the pesticide that 
was last distributed or sold in the 
refillable container.

These records would create a link 
between the container and the previous 
formulation sold in the container. These 
records, in addition to the records 
specified in proposed § 165.136(c) 
which would link the container to the 
next product repackaged into it, would 
help assure the safe refill and reuse of 
containers. EPA believes the records in 
proposed § § 165.136(b) and (c) would 
minimize the potential for 
contamination of the product sold or 
distributed in the container and make 
the regulations more easily enforceable. 
For example, whether or not a refillable 
container needs to be cleaned depends 
on both the previous product and the 
product to be repackaged in that 
particular container. In general, the 
records in § § 165.136(b) and (c) are 
intended to ensure that a refiller 
effectively manages, handles, and tracks 
containers within its own facility by 
making available a minimum amount of 
information regarding the container’s 
history.

The records in § 165.136(b) would 
have to be kept only for tliose containers, 
that the refiller is going to repli; i.e., 
only those containers delivered to the 
refiller to be refilled. A refiller would 
not have to keep records for those 
refillable containers that the refiller 
returns to a registrant. In other words, 
this section would not establish a 
nationwide container tracking system.

A log that includes the specified 
information would be sufficient to 
satisfy the requirements of proposed 
§ 165.136(b).

Section 165.136(c) specifies the 
information a refiller would have to 
record and maintain each time a 
product is repackaged into a refillable 
container for sale or distribution. One 
record would be required for each 
container for each instance of filling or 
refilling. The records specified in 
proposed § 165.136(c) generally are 
intended to verify that the refiller is 
complying with the § 165.134 
requirements regarding containers,

including repackaging, inspection, and 
residue removal.

The first three pieces of information 
specified in proposed § 165.136(c) 
would identify die specific sale or 
distribution of a pesticide product. 
These records would include: (1) The 
name, EPA registration number, and 
amount of the pesticide product 
distributed or sold in the refillable 
container, (2) the date of the distribution 
or sale, and (3) the name and address of 
the consignee. Section 165.136(c)(4) 
would require a refiller to record the 
serial number of the container, which 
would link the specific pesticide 
formulation to a specific container.

The connection between the specific 
product and the container in which it is 
sold or distributed is important in 
several ways. The records in proposed 
§ 165.136(c) would help substantiate 
that the refiller took proper steps in 
refilling containers. While the refiller 
would be required by proposed 
§ 165.134(i) to place its EPA 
establishment number on the label, the 
§ 165.136(c) records would provide a 
connection between the container, the 
product, and the refiller, in case the 
refiller did not put its EPA 
establishment number on the label or if 
the label fell off the container.

In addition, the information required 
in § 165.136(c)(1) through (c)(4) would 
allow an inspector to spot check 
whether the refiller is repackaging 
product only into refillable containers 
identified on the list of acceptable 
containers provided by the registrant, as 
required by proposed § 165.134(c)(l)(i). 
An inspector could compare the 
refillable container (which would be 
permanently marked with the serial 
number and. the model number) at the 
refiller’s facility with the § 165.136(c) 
records and the registrant’s list of 
acceptable containers to determine 
compliance or noncompliance with 
proposed § 165.134(c)(l)(i).

Refillers may already be required to 
keep some of the information specified 
in § 165.136(c) — the identity and 
amount of the pesticide product, the 
date of distribution or sale and the 
identity of the consignee — under 40 
CFR part 169 or 40 CFR part 171. 
Section 169.2(d) requires that this 
information be kept for the shipment of 
all pesticides, devices, and active 
ingredients used in producing 
pesticides; and, in states where EPA 
administers the certification plan,
§ 171.11(g) requires restricted use 
pesticide dealers to maintain this 
information, for each transaction 
involving a restricted use pesticide.

In general, a log that includes the 
specified information would be
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sufficient to satisfy the requirements of 
proposed § 165.136(c).

As specified in § 165.136(c)(5), a 
refiller would be required to record that 
the container inspection procedure was 
conducted and the results of the 
inspection, which would indicate 
compliance with § 165.134(e).

Refillers would be required under 
§ 165.136(c)(6) to record whether a 
refilling residue removal procedure was 
conducted and if not, the reasons why 
the container was not cleaned. This 
information, in addition to the records 
specified in § § 165.136(b) and 
165.136(c)(1) through (c)(4), could be 
used to indicate whether the refiller 
cleans containers when necessary, as 
specified in § 165.134(g).

In addition, the information specified 
above — whether a refilling residue 
removal procedure was conducted, the 
container identification, the previous 
product identification, and the 
repackaged product identification — is 
important in case the product in the 
container is determined to be 
contaminated. This information could 
aid in determining who is responsible 
for contaminated product and how the 
product got contaminated.

15. Compliance date. In section 19(e) 
of FIFRA, Congress directed ÉPA to 
promulgate container design regulations 
by December 24,1991 and required 
compliance with these regulations by 
December 24,1993. For the reasons set 
out in Unit IV.B.9 of this preamble for 
proposed subpart F, § 165.139(a) would 
provide a period of 2 years after the date 
of publication of the final rule in the 
Federal Register before compliance 
with subpart G would be required. This 
would apply to both the container 
design and the refilling requirements. In 
other words, within 2 years of the 
publication date of the final rule, 
pesticides could only be distributed or 
sold in containers that meet the 
requirements of subpart G. Also, within 
2 years of the publication date, 
registrants and refillers would have to 
meet the refilling and recordkeeping 
requirements of subpart G. The Bulk 
Pesticides Enforcement Policy will be in 
effect until the compliance date; i.e., 2 
years after the final rule promulgating 
subpart G is published in the Federal 
Register.

Proposed § 165.139(b) would specify 
that certifications for pesticide products 
registered as of the publication date of 
the final rule would be required to be 
submitted to and received by EPA 
within 2 years of the date subpart G is 
published as a final rule.

EPA believes that a 2-year 
implementation period would provide 
enough time to comply with the

procedural requirements of subpart G 
including the exchange of information 
between the registrant and the refiller.

Container and equipment (e.g., pump 
and meter) manufacturers have 
indicated that it takes about a year for 
the designing and testing that is 
necessary to go from a set of 
specifications to a final product. 
Therefore, EPA does not anticipate a 
problem with the availability of 
acceptable containers and 
appurtenances.

Additionally, EPA believes that many 
containers currently being used meet 
the proposed requirements, with the 
possible exception of some of the 
proposed permanent marking. EPA 
believes that existing containers that 
meet most of the standards (such as the 
drop test) can be retrofitted; e.g., 
permanently marked with information 
such as a serial number.

EPA is concerned that there may be 
containers that could not be used after 
the 2-year phase-in period, although the 
containers may be structurally sound. 
For example, a sound minibulk 
container may not be permanently 
marked with the phrase “Meets EPA 
standards for refillable pesticide 
containers” and, for some reason, may 
not be able to be retrofitted. EPA is 
aware that prohibiting the use of 
containers such as these may create a 
disposal problem and cause a financial 
burden to the owners of these 
containers.

One option EPA considered was a 
“grandfather” provision, which would 
allow existing containers to be used for 
a specified period of time, such as 5 
years. However, the proposed regulatory 
scheme clearly makes registrants 
responsible for the containers in terms 
of both meeting the proposed standards 
of § 165.124 and ensuring compatibility 
with the pesticide formulation. 
Extending an automatic regulatory 
exemption for existing refillable 
containers could allow a refiller to 
repackage a product into a container 
other than a container on the registrant’s 
list of acceptable containers, if the 
registrant allowed its product to be 
distributed or sold in such containers. 
Therefore, EPA rejected the option of a 
grandfathering provision for all 
refillable containers because of the 
potential problems with incompatibility 
and substandard containers, as well as 
the possible confusion caused by 
inconsistency between the regulations 
and the registrant’s list of acceptable 
containers.

EPA also considered an option where 
registrants could “grandfather” existing 
containers that met minimum standards. 
Under this option, EPA would allow

registrants, under certain conditions, to 
have containers on their list of 
acceptable containers that don’t meet all 
of the standards in § 165.124. Some 
conditions that EPA might consider 
appropriate include: (1) The container is 
currently in use in the field, i.e., it is an 
“existing” container, (2) EPA approves 
a date suggested by the registrant, such 
as 5 years after the date the regulations 
are published, after which the container 
cannot be used. (Plastic minibulk 
containers could not be used after they 
are more than 6 years old), and (3) the 
container meets a set of standards, that 
would have to be approved by EPA. 
While this option would provide a 
registrant some flexibility, it could still 
cause confusion for refillers who are 
trying to comply with the regulations. 
For example, if an existing container 
without a serial number was allowed to 
be used, the refiller could not comply 
with the recordkeeping requirements. In 
addition, this option could impose a 
considerable burden on EPA resources 
for administering an approval program 
for each registrant.

EPA requests comment on whether a 
2-year phase-in period for compliance 
with subpart G is appropriate or 
whether an alternative, such as the 
option described above, should be 
incorporated into the final rule. EPA 
requests commenters to be as specific as 
possible about suggesting alternatives, 
including information on the number of 
existing containers that might need to be 
grandfathered, suggestions for the 
standards that might be appropriate for 
the grandfathered containers, and the 
potential confusion and conflicts the 
use of the grandfathered containers 
might have on other parts of the 
regulations and the regulated 
community.
VI. Standards for Pesticide 
Containment Structures
A. Background

1. Introduction. Subpart G of this 
proposed rule introduces container 
design and residue removal standards 
for pesticide refillable containers, 
including liquid bulk containers and 
dry bulk containers. In subpart H, EPA 
proposes standards for containment 
structures to intercept and contain spills 
and leaks from stationary bulk 
containers, areas where pesticides are 
dispensed from and into stationary bulk 
containers, and areas where containers 
are refilled. These containment 
standards would apply to facilities of 
agricultural pesticide refilling 
establishments and custom blenders (as 
defined in § 167.3), and to facilities of 
businesses that apply agricultural
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pesticides for compensation (also 
referred to as for-hire applicators in this 
preamble).

The proposed requirements include 
criteria for design, maintenance, and 
operation of containment structures. 
They are intended to introduce basic 
safeguards in States that currently lack 
containment regulations and to 
harmonize with containment 
requirements in States where adequate 
containment safety programs already 
exist. EPA believes that the proposed 
Federal containment standards, together 
with proposed requirements for 
container design and residue removal, 
are essential for ensuring the safe use, 
reuse, and refill of containers as 
required by FIFRA section 19.

These proposed standards are 
intended to prevent pesticide 
contamination of soil and water 
resources at pesticide bulk container 
storage facilities and at facilities where 
container refilling operations occur. 
Although spills can occur throughout 
the chain of pesticide commerce (from 
manufacturer to user), the accumulated 
evidence points to agrichemical 
dealerships, custom blenders, and for- 
hire applicators as facilities where 
pesticide contamination of ground and 
water is most frequently documented. 
Bulk pesticide containers are located at 
many of these facilities, and 
agrichemical dealerships often serve as 
refilling establishments for refillable 
agricultural pesticide containers. Failure 
of stationary bulk containers at such 
facilities can result in significant 
environmental contamination, but so 
too, can failures of hoses and pipes 
(appurtenances), operational errors (e.g., 
overfilling), improper containment 
systems, improper disposal of pesticide 
rinsates, and vandalism. These findings 
lead EPA to conclude that unless storage 
of bulk containers and refilling 
operations are addressed as integrated 
systems, the FIFRA section 19 mandate 
for regulations that ensure safe reuse 
and refill of pesticide containers cannot 
be satisfied.

These proposed standards are 
designed to supplement the proposed 
subpart G standards addressing design, 
structural, and residue removal 
standards for refillable containers. EPA 
believes that additional standards are 
necessary for containment structures 
because the safety of use, reuse, and 
refill depends on a number of factors 
that affect the refilling activity, 
particularly in situations where 
pesticides are stored in large refillable 
containers and where refilling 
operations routinely occur.

The remainder of Unit VI. A of this 
preamble describes pesticide bulk

container storage facilities and refilling 
operations and characterizes their 
sources of pesticide leaks and spills.
The nature of environmental problems 
for such operations is also discussed, as 
are efforts by States to prevent further 
environmental problems.

2. Pesticide bulk containers and 
refilling operations: sources of leaks and 
spills. Bulk containers are used at many 
levels in the pesticide distribution 
network — from registrants, 
formulators, distributor tank farms, and 
dealerships to for-hire and private 
applicators. The categories of bulk 
pesticide container facilities for which 
EPA has accumulated the most 
substantial evidence of soil and ground- 
water contamination, and thus the focal 
point of the proposed containment 
regulations, are the facilities of refilling 
establishments and for-hire applicators 
of agricultural pesticides. Facilities 
where agricultural pesticides are custom 
blended from bulk containers are also 
proposed for regulation. Typically, bulk 
containers for agricultural pesticide 
refilling establishments, for-hire 
application services, and custom 
blending operations are maintained at 
the facilities of agrichemical 
dealerships. However, bulk containers 
are also used at the facilities of 
independent for-hire applicators and 
may also be used at the facilities of 
independent custom blenders, though 
EPA believes that independent custom 
blenders are likely to be rare.

Refilling establishments whose 
principal business is retail, custom 
blenders and for-hire applicators of 
agricultural pesticides (referred to 
collectively as “commercial 
agrichemical facilities” in this 
preamble) may use pesticide bulk 
containers for many purposes. For 
example, they may refill minibulk 
pesticide containers for sale and 
distribution or for use as shuttles to 
transport pesticides from the dealership 
to the field for their for-hire application 
services. They may also use bulk 
containers to supply pesticides to 
custom blending services where 
pesticide is mixed with material such as 
fertilizer, another pesticide, or seed on 
a customer-order basis. Commercial 
agrichemical facilities may also use bulk 
containers to store fertilizers, but unless 
such fertilizers are mixed with and 
therefore labeled as pesticides, they are 
not subject to FIFRA.

Pesticide bulk containers at these 
facilities usually hold herbicides. Liquid 
bulk containers typically range in 
capacity from 1,000 to 5,000 gallons, 
though some dealers may have 
containers with a capacity of 30,000 or 
more gallons. Dry bulk containers that

hold as much as 90,000 pounds can be 
found at dealerships.

At commercial agrichemical facilities, 
pesticides generally are transferred to 
and from bulk containers via 
appurtenances (pipes, hoses, pumps, 
and/or meters) that terminate at a 
dispensing area. This dispensing area 
may serve as a site to clean or refill 
containers, nurse tanks, or application 
equipment, and it may also be used to 
transfer pesticides from delivery 
vehicles into bulk containers. In some 
cases, pesticide rinsates resulting from 
cleaning operations are collected and 
stored in bulk containers. Depending on 
State and local regulations and 
registrant requirements, bulk containers 
and dispensing areas may or may not be 
located inside a protective containment 
structure.

A number of potential sources of 
pesticide spills exist at refilling 
operational sites and facilities that store 
or dispense pesticides from bulk 
containers. Available information 
suggests that chronic small leaks from 
containers and appurtenances or 
recurrent improper pesticide waste 
disposal are responsible for 
environmental contamination in many 
cases (see later discussion). Larger, 
sudden releases of concentrated product 
probably occur less frequently, but 
perhaps due to their more dramatic 
nature and to existing release reporting 
requirements such as CERCLA section 
403 and EPCRA section 304, their 
occurrence is better documented than 
chronic spills. Causes for such major 
spills include: (1) Bulk container failure 
(due to structural defects, corrosion of 
the containers by incompatible 
pesticides, improper installation, fire, 
collisions with equipment, etc.), (2) 
failure of pipes, hoses, valves, or 
pumps, (3) operator errors (e.g., 
neglecting to shut off valves, overfilling, 
leaving transfer operations unattended), 
and (4) vandalism.

Insight into the causes of these 
mishaps can be gained from Federal and 
State spill incident reports and from 
comments by industry. The National 
Response Center (NRC, administered by 
the U.S. Coast Guard) provides a Federal 
mechanism to receive and refer for 
action and/or investigation reports of 
oil, chemical, biological, and etiological 
releases into the environment in the 
United States and its territories. Some 
incidents involving releases of certain 
hazardous substances or materials listed 
under several statutes, including the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act, secs. 101(14) and 102 (42 U.S.C. 
9602) and the Transportation Safety Act 
of 1974 (49 U.S.C. 1802 and 1803), are
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required to be reported to the NRC.
These statutes, however, include only 
some pesticides on their list of 
hazardous substances or materials. 
Although only a portion of the incidents 
involving pesticides are reportable, the 
NRC database does include a number of 
incidents in which significant quantities 
of pesticides were released.

In analyzing incident data provided 
by the NRC for a reporting period of 
1982 through May 1991, EPA identified 
40 incidents in which spills appeared to 
be associated with bulk pesticide 
containers (Ref. 60). Transportation 
incidents, other than those involving 
mishaps during transfers into or from 
delivery vehicles, were excluded from 
this analysis. Seventy percent of the 
spills (28 of 40) involved herbicides.
The reported quantities of pesticide 
released ranged from 2 gallons to an 
estimated 1,000 gallons. The most 
frequently listed causes of spills, in 
descending order, were:

(1) Transfer mishaps (hoses or 
couplings failing or dislodging during 
load-in or load-out, etc.) (38 percent).

(2) Appurtenance failure (leaks or 
breaks in pipes or valves, valves left 
open, sight gauge failure, etc.) (30 
percent).

(3) Container failure (corroded, 
collapsed) (12 percent).

(4) Overfilling (13 percent).
(5) Vandalism (5 percent).
(6) Unspecified (2 percent).
The Nebraska Department of

Environmental Control also maintains a 
spill incident database that includes 
reports of pesticide spills. During a 10- 
year reporting period (May 1981 
through March 1991), 20 incidents were 
reported that appeared to involve bulk 
pesticide operations. The quantities of 
pesticides reported spilled (all 
herbicides) ranged from a few gallons to 
1,400 gallons. Failure of appurtenances 
was the most commonly encountered 
cause of discharge (six cases; 30 
percent). Vandals were reported 
responsible for spillage in four incidents 
and operator errors (e.g., overfilling 
containers and allowing hoses to 
become dislodged during transfers) 
caused four incidents. Container failures 
(e.g., container tipped over and burst) 
accounted for three other spills. The 
causes of incidents were not reported in 
three cases (Ref. 34).

In documenting the need for 
containment regulations for large 
pesticide containers, the Wisconsin 
Department of Agriculture, Trade and 
Consumer Protection (WDATCP) cited 
nine pesticide spills that occurred from 
1981 to mid-1984. Volumes released 
ranged from a few gallons to 1,700 
gallons. Causes included four transfer

mishaps (hose and valve failure), four 
container-related incidents (valve 
failure, container rupture, overflow from 
rain into an open container) and one fire 
(Ref. 78).

Subsequently, the WDATCP noted 
several additional bulk-related spills of 
herbicides, including (Ref. 42):

(1) A 4,600-gallon spill when ice 
sheared off a container valve.

(2) A 550-gallon loss when a hose 
outside of containment ruptured.

(3) A 3,000-gallon release into a 
warehouse (cause not specified).

(4) A 40-gallon spill due to a 
plumbing failure (containment allowed 
recovery and use of the herbicide).

The WDATCP also indicated that 
installation of containment structures 
enabled many commercial operations to 
detect small spills that previously 
eluded notice (Ref. 42).

Some pesticide registrants whose 
agricultural pesticides are sold and 
distributed from bulk containers at 
refilling establishments cite 
appurtenance failure as a leading cause 
of leaks and spills. Other common 
causes they identify are hoses/couplings 
dislodging during load-out, human error 
(e.g., leaving valves open on unattended 
equipment), and overfilling. Pinhole 
leaks in bulk containers, sight gauge 
failure, vandalism, and fire also have 
been noted as sources of spills. Spills 
from bulk containers or appurtenances 
that were reported to companies range 
from 1 gallon to 5,000 gallons, but 
quantities of several hundred gallons are 
typical (Ref. 66).

The above information from Federal, 
State and industry sources consistently 
indicates that in addition to container 
failures, leading causes of sudden spills 
at bulk pesticide storage and dispensing 
operations are failures of appurtenances 
and/or human errors during pesticide 
transfers, vandalism, and fire. In 
addition to these larger and more 
noticeable spills, small chronic leaks of 
pesticide concentrate and improper 
management of pesticide rinsates also 
can occur and contribute to 
environmental contamination. These 
findings underscore that regulations 
promoting safe container reuse and refill 
should address not only the structural 
integrity of bulk containers, but also 
should include safeguards for 
appurtenances, dispensing operations, 
and container refilling operations.

3. Frequency of leaks and spills. 
Although several databases on chemical 
spill incidents are available, none 
provides a comprehensive outlook on 
pesticide-related incidents. As 
mentioned previously, a Federal 
reporting mechanism is in place at the 
National Response Center, but as this

applies only to releases of specified 
substances above a threshold quantity, 
many incidents involving pesticides 
could be exempt from reporting.
Chronic small spills may go unnoticed 
and uncontrolled discharges of dilute 
pesticide rinsates may not be recognized 
as a.significant source of environmental 
contamination by facility owners and 
operators. Reluctance of operators to 
bring spills to the attention of 
environmental or other authorities also 
may lead to under-reporting.

Despite reporting limitations, EPA has 
obtained independent rough estimates 
of the frequency with which spills are 
noted at facilities that store pesticides in 
bulk containers or conduct loading/ 
refilling operations. These estimates 
pertain only to spill incidents that were 
clearly noticeable, i.e., relatively large 
quantities of pesticides were involved; 
many of the cases were reported as a 
result of complaints. They were not 
derived from environmental sampling 
surveys of facilities for pesticide 
contamination.

The Michigan Department of 
Agriculture has compiled a summary of 
agriculture-related pollution emergency 
incidents (such as reported spills of 
agrichemicals and improper disposal of 
farm wastes, including pesticide 
rinsates) from 1987 through early 1991. 
Based on reports of 180 incidents, EPA 
estimates that about 1 of every 75 
Michigan pesticide dealers (1.3 percent) 
experiences a reported release each year 
(Ref. 68).

The Nebraska Department of 
Environmental Control requires the 
reporting of spills of threshold 
quantities of CERCLA hazardous 
substances, as well as spills of 10 
pounds or more of pesticide active 
ingredients. Based on Nebraska’s 1984 
through 1990 data, calculations suggest 
that noticeable leaks occur annually at 
nearly 1 percent of the State’s 350 bulk 
storage and refilling establishments 
(Refs. 34 and 68).

The Michigan and Nebraska figures 
agree with those offered by some 
registrants, who estimate that 1 percent 
to 1.5 percent of agricultural pesticide 
bulk storage sites report spill incidents x 
each year (Refs. 66 and 68).

4. Soil and ground-water 
contamination. Many States have 
documented soil and ground-water 
contamination problems resulting from 
pesticide spills at commercial 
agrichemical facilities that engage in 
pesticide storage and transfer 
operations. Two of the most 
comprehensive reports to date on this 
subject were jointly authored by the 
Wisconsin Department of Agriculture, 
Trade and Consumer Protection and the
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Wisconsin Department of Natural 
Resources. Their 1989 study (Ref. 20) of 
20 for-hire agricultural pesticide 
applicator facilities was prompted by 
the detection of pesticide residues in 
private wells at or near 18 facilities and 
by reports of pesticide spills at two 
other such facilities. Fourteen of the , 
sites studied were facilities that handled 
liquid pesticides in containers larger 
than 55 gallons. The survey revealed 
that pesticide contamination of soil was 
commonplace at these facilities. The 
greatest total concentrations of 
pesticides occurred at acute spill areas 
(where relatively large accidental spills 
had occurred), areas where containers 
were burned, mixing and loading sites, 
and pesticide storage areas. Soil 
sampling data obtained after 
implementation of soil remediation 
actions at these sites showed that 
chronic spillage continued to be a 
problem and even increased in several 
cases, because the users continued to 
engage in improper disposal practices 
(Refs. 20 and 80).

Pesticide residues were detected in 
drainage-ways and temporary ponds 
adjacent to pesticide handling areas.
The residues subsequently may have 
dispersed into ground water through 
leaching and via movement of surface 
waters: pesticide residues were reported 
in ground water at concentrations that 
often exceeded Wisconsin health 
advisory levels. In four cases, ground 
water up-gradient from the facility also 
contained pesticide residues, suggesting 
additional sources of contamination 
(Ref. 20). The report concluded that the 
most effective approach toward 
preventing further environmental 
problems would be to develop long- 
range management practices and install 
proper secondary containment for bulk 
containers and containment pads for 
pesticide transfer operations (Ref. 20).

In 1991, the same Wisconsin agencies 
reported the results of an environmental 
survey of 27 randomly selected 
agricultural pesticide application 
business sites (Ref. 45). (This study was 
designed to assess operations 
representing the industry as a whole.) 
The investigation revealed the presence 
of pesticides in soil at 25 of the 27 
locations. Soil at 18 (66 percent) of the 
sites may eventually require 
remediation; these sites had pesticide 
concentrations exceeding those that 
would have been expected had pesticide 
been applied at labeled held rates. 
Pesticides also were found in ground 
water at more than half (55 percent) of 
the sites. At nine of these locations (33 
percent of total sites) pesticide levels 
exceeded Wisconsin ground-water 
standards.

Given these results, the Wisconsin 
agenciës estimate that between 45 
percent and 75 percent of the State’s 
commercial agrichemical sites may 
require soil remediation and that 29 
percent to 63 percent potentially exceed 
the State’s ground-water standards for 
pesticides. Many of the latter also may 
require remediation (Ref. 45).

A study of commercial agrichemical 
facilities in Utah found pesticide 
contamination resulting from a variety 
of handling activities such as spills of 
pesticide in bulk container storage and 
dispensing operations, mixing and 
loading into application equipment (for 
facilities that engaged in for-hire 
application), and equipment cleaning 
activities. Residues were detected in 
pesticide handling areas and adjacent 
areas to which they drained, as well as 
in gravel driveways and parking lots 
(Ref. 47).

Much of the contamination found in 
the Utah study appeared to be 
associated with spills of custom blended 
pesticide/fertilizer mixtures. Pesticide- 
impregnated fertilizer loading areas 
have been identified by the National 
AgriChemical Retailers Association as 
being associated with elevated 
concentrations of pesticide 
contamination (Ref. 46).

Case studies of Iowa commercial 
agrichemical facilities revealed 
pesticide levels approximating 
formulation concentrations in pools of 
water and soil in areas where pesticides 
were loaded and handled or where 
containers and equipment were rinsed 
(Ref. 21). The Iowa Fertilizer and 
Chemical Association estimates that 40 
percent to 50 percent of the sites in Iowa 
may require remediation for existing or 
potential ground-water contamination 
(Ref. 15). In Kansas, 70 percent to 80 
percent of the detections of pesticide in 
ground water could be traced back to 
pesticide dealerships (Ref. 46). 
Minnesota identified ground-water 
contamination in 20 of 100 active spill 
incident cases at commercial 
agrichemical facilities in 1991 (Ref. 41).

Between 1984 and 1989, complaint
generated investigations in Illinois 
confirmed several incidents of pesticide 
contamination of private well water. 
Thirteen of these instances were 
attributed to the handling of pesticides 
at agricultural pesticide retail facilities. 
Likely causes of this contamination 
included pesticide runoff and waste- 
waterdischarges into surrounding areas, 
and chemical spills resulting primarily 
from leaking storage containers and 
handling mishaps (Ref. 57). In 1987 and 
1988, the Illinois Department of Public 
Health surveyed wells at 81 commercial 
agrichemical facilities (randomly

selected from a statewide pool of over 
1,500 licensed facilities). The survey 
detected pesticides in 65 percent of 
these sites, with multiple pesticide 
residues detected in many of the wells 
(Ref. 33). By contrast, various public 
water supply monitoring projects 
conducted by the Illinois Environmental 
Protection Agency (IEPA) typically 
reveal pesticides in only about 1 percent 
of samples (Ref. 19),

A recent joint study by the Illinois 
Department of Agriculture and the 
Illinois State Geological Survey (Ref. 26) 
revealed that soils from all of 49 
randomly selected agrichemical 
facilities contained pesticides at levels 
that exceeded draft IEPA site-specific 
soil cleanup objectives. One or more 
pesticide residues also were detected in 
25 percent of the 52 water-supply wells 
sampled at the sites, however, 
concentrations of pesticides in water 
samples generally were less than those 
encountered in the 1987-1988 Illinois 
Department of Public Health survey 
(Ref. 33). These recent findings led the 
authors of the joint report (Ref. 26) to 
suggest that although ground water 
below many currently active 
agrichemical facilities does not appear 
to have been extensively impacted by 
past facility practices, concern for 
ground water is warranted.

Other studies point to pesticide 
contamination of public or private 
drinking water wells located near 
commercial agrichemical facilities. For 
example, Hallberg (Ref. 22) cites 10 
Iowa case studies in which pesticide 
concentrations in ground water near 
dealerships were a hundredfold or more 
concentrated than background levels. In 
more than 80 percent of the instances in 
which herbicides other than atrazine 
have been detected in Iowa’s public 
wells, the wells were located near 
commercial agrichemical facilities (Ref. 
13).

In a 1989 survey, the Michigan 
Department of Agriculture sampled well 
water from 50 commercial agrichemical 
bulk storage sites. Pesticides were 
detected and confirmed in well water 
from eight (16 percent) of the sites; 
health advisory levels for pesticides 
were exceeded in three of the wells. 
Pesticide concentrations in soils were 
not determined. The report concluded 
that commercial agrichemical bulk 
storage operations located on 
hydrogeologically vulnerable sites pose 
a threat to ground-water quality (Ref.
36).

Other types of users/operations with 
practices similar to commercial 
agrichemical facilities may cause 
environmental contamination, but for 
these there is less evidence available. A
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survey conducted by the Association of 
American Pesticide Control Officials 
(Ref. 2) responded to by 28 States 
revealed 826 commercial agrichemical 
facilities with documented 
environmental degradation, but also 121 
private sites. Of the 121 private sites, 32 
were associated with agricultural 
research sites. In water quality surveys 
of farm wells, detections of the highest 
levels of pesticides sometimes have 
been attributed to factors such as 
improper pesticide storage or handling 
near the well (Refs. 9, 27, and 54).

5. Contamination remediation costs. 
Remediation of contamination resulting 
from inadequate pesticide containment 
and poor waste management practices 
can be very costly. For example, one 
registrant spent $207,714, $51,300 and 
$184,440 for clean up of three separate 
spills from bulk containers between 
1981 and 1983 (Ref. 50). While most 
States have not begun to assess 
systematically the degree to which 
commercial agrichemical facilities 
require remediation, information from 
midwestem States indicates a 
substantial problem. Based on results of 
samples taken from 50 sites and on files 
of other open cases, the Minnesota 
Department of Agriculture estimates 
that virtually all of the 1,000 
commercial agrichemical facilities 
active in the State will need to conduct 
contamination assessments and that 
some degree of remediation will be 
required for at least half of the sites.
Cost estimates derived from the 
Department’s experience with 
approximately 100 cases suggest that 50 
percent to 60 percent of the 
contaminated sites will be remediated 
for at least $20,000 to $50,000, not 
including certain costs (such as attorney 
fees); 20 percent for $50,000 to 
$200,000; and 20 percent for more than 
$200,000, with costs occasionally 
exceeding $1 million (Ref. 6).

The Illinois Environmental Protection 
Agency notes that while conclusive data 
do not yet exist, some two-thirds of the 
State’s 1,500 commercial agrichemical 
sites eventually could be found to 
warrant some degree of remediation for 
contamination “hot spots.” Typical 
costs for assessment and remediation for 
such facilities would average between 
$15,000 and $50,000. Another 15 
percent of the facilities are projected to 
require more extensive cleanup (cost 
range $50,000 to $250,000); 2 percent to 
5 percent more could require even more 
expensive remediation (Ref. 56). A 
recent Illinois study of site 
contamination at agrichemical facilities 
(Ref. 26) estimates that statewide costs 
for soil remediation will range from $8 
million to $96 million, with the most

realistic estimate thought to be $42 
million. These estimates do not include 
costs for site assessments or for 
remediation of contaminated ground 
water.

A study conducted by the WDATCP 
indicates that 45 percent to 75 percent 
of Wisconsin’s commercial agrichemical 
facilities are likely to require soil 
remediation. Many also may need to 
remediate ground-water contamination' 
(Ref. 45). Typical costs for soil 
remediation range from $10,000 to 
$50,000. If ground-water contamination 
is encountered, especially if municipal 
water supplies are affected, the costs 
can be much higher. For example, a 
Wisconsin agrichemical facility recently 
spent $350,000 to characterize the 
extent of pesticide contamination in a 
municipal drinking water supply and 
install ground-water remediation 
equipment, and further significant 
expenses are anticipated (Ref. 43).

In Iowa, where roughly half of the 
commercial agrichemical facilities will 
require remediation, direct costs for site 
assessments, monitoring, and 
remediation of pesticide dealerships 
could reach $50 million to $100 million 
(Ref. 15).

6. State bulk containment regulations. 
As of December 1992, 27 States had 
implemented or were drafting 
containment regulations for pesticides 
(Ref. 71). In the State of the States 
Report (Ref. 70), EPA learned that 
pesticide containment regulations vary 
considerably among the States. 
Requirements range from relatively 
minimal standards to comprehensive 
rules governing construction of bulk 
containers, secondary containment for 
storage containers, containment pads for 
various operations (such as refilling, 
mixing and loading, washing, rinsing), 
spill response, recordkeeping, and 
rinsate and precipitation accumulation 
management. Some States also include 
standards for facility location and 
abandonment and requirements to 
notify the State of various activities. 
Some critical areas in which State 
pesticide containment regulations 
(implemented or draft) differ include 
(Ref. 70):

a. Applicability of regulations to 
persons, qudntities, and identities of 
materials. State bulk regulations vary 
with respect to facilities/operators to 
whom containment requirements apply. 
Rules may pertain to manufacturers, 
distributors, or users of pesticides or 
may apply more specifically, such as to 
repackagers, dealers, commercial 
applicators, and/or farmers.

Some States apply secondary 
containment requirements to any 
pesticide container with a volume

exceeding 55 gallons; others use 210-, 
300- or 500-gallon criteria.
Containment rules may apply to 
technical grade, formulation grade, or 
similar grade pesticides or may extend 
to rinsates and use solutions.

b. Capacity of secondary containment 
for bulk containers. States commonly set 
the minimum holding capacity of 
secondary containment structures 
according to the volume of the largest 
container within the structure plus a 
margin for safety, The safety margin 
generally requires compensation for 
volume displaced by containers and 
equipment and requires additional 
capacity for structures exposed to 
precipitation. Some variations among 
States in safety margin include 
(separately or in combinations):

(1) Ten percent of the volume of the 
largest container.

(2) Twenty five percent of the volume 
of the largest container.

(3) The volume of rainfall from a 25- 
year, 24—hour storm.

(4) Six inches of freeboard.
c. Materials for secondary 

containment. Most States allow 
concrete, steel, or solid masonry, 
provided the material is impermeable to 
pesticide. Several permit soil 
containment. Others allow various 
synthetic materials, if they are 
compatible with pesticides.

d. Specifications for containment pad. 
States typically require paved, curbed 
and/or sloped containment for pesticide 
handling operations. Most specify 
construction with concrete, although 
some allow asphalt.

e. Permitting and notification. Several 
States require permits prior to 
construction or, for existing facilities, 
procedures and permits must be 
followed to phase facilities into 
compliance with new regulations. 
Several also require notification to the 
State annually prior to initial delivery.

In summary, most States do not 
currently have pesticide containment 
regulations. Some States are delaying 
development of containment rules until 
Federal standards appear. Among the 
States that have rules, there exists 
considerable variation in the scope and 
stringency of requirements. The Federal 
containment requirements proposed 
today would establish basic standards 
which are generally similar to State 
standards, although they may be more 
rigorous than some and less stringent 
than others. These Federal standards 
would not preclude States from 
adopting more rigorous State 
requirements.

7. Conclusions. There is considerable 
evidence that the routine storage and 
dispensing of large quantities of
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pesticides at commercial agrichemical 
facilities is associated with significant 
environmental contamination by 
pesticides. Although it is not always 
possible to relate specific incidents of 
contamination at such facilities to 
particular activities, it is clear that 
improvements in containment and 
related management practices for 
pesticide bulk storage and container 
refilling operations can help prevent 
environmental contamination.

As discussed further in Unit VI.B.l of 
this preamble, EPA proposes to require 
containment structures at refilling 
establishments, custom blenders, and 
for-hire applicators where agricultural 
pesticides are stored and dispensed. 
Containment requirements for bulk 
container storage and container refilling 
operations, in conjunction with 
container design standards and 
adequate procedures for residue 
removal, would provide an integrated 
system of environmental safeguards. 
Each of these three regulatory 
components is considered essential to 
ensure the safe refill and reuse of 
pesticide containers.
B. Today's Proposal

Subpart H of the proposed regulations 
is organized into three general 
categories: general standards for 
containment structures, secondary 
containment for bulk containers, and 
containment for pesticide dispensing 
areas (where the contents of bulk 
containers are dispensed and/or 
containers are refilled). Performance 
standards for containment materials and 
design are proposed, as are 
requirements for operation, 
maintenance, and recordkeeping.
Certain containment requirements for 
facilities with existing structures are 
proposed dk interim standards to allow 
sufficient time for retrofitting and to 
provide a phased approach to meeting 
new requirements.

The definition section of proposed 
subpart A of this proposed rule contains 
definitions of terms used in proposed 
subpart H and related subparts. Terms 
that are key to the understanding of 
subpart H include:

(1) Agricultural pesticide.
(2) Appurtenances.
(3) Container.
(4) Containment pad.
(5) Containment structure.
(6) Dry bulk container.
(7) Dry pesticide. ~
(8) Liquid bulk container.
(9) Pesticide dispensing area.
(10) Owner.
(11) Operator.
(12) Refillable container.
(13) Refilling establishment

(14) Secondary containment unit.
(15) Stationary bulk container.
(16) Transport vehicle.
(17) 25-year, 24-hour rainfall event.
1. Scope and applicability. Section '

165.140 sets out the scope and purpose 
of subpart H. The regulations would 
establish requirements for containment 
of stationary bulk containers and 
requirements for containment of 
pesticide dispensing areas. These • 
requirements are intended for two 
purposes: to protect human health and 
the environment from exposure to 
pesticides from spills and leaks, and to 
reduce wastes produced when 
pesticides are stored and handled in 
bulk containers and during container 
refilling operations.

Descriptions of the applicability of 
subpart H would appear in two tiers in 
§§ 165.141 and 165.142. Section 165.141 
identifies facilities and persons that 
would be responsible for meeting the 
requirements of subpart H. For those 
facilities included, § 165,142 would 
then delineate the universe of stationary 
bulk containers and pesticide 
dispensing areas to which the 
containment requirements apply.

a. Facilities and persons covered. 
Section 165,141 would apply the 
requirements of subpart H to the 
following three types of facilities that 
contain a stationary bulk container or a 
pesticide dispensing area for an 
agricultural pesticide (as defined in 
subpart A): (1) Pesticide refilling 
establishments (as defined in subpart A) 
whose principal business is retail sale, 
(2) custom blenders as defined in 40 
CFR 167.3, and (3) the facilities of 
businesses that apply an agricultural 
pesticide for compensation (other than 
trading of personal services between 
agricultural producers).

Facilities that refill an agricultural 
pesticide into refillable containers and 
whose principal business is retail sale 
would be encompassed whether or not 
they used a stationary bulk container to 
supply the refilling operation. Retail- 
oriented establishments would be 
included because EPA has obtained 
significant evidence of environmental 
contamination from pesticide leaks and 
spills at such establishments (as 
documented in Units VLA.2 through
VI.A.4 of this preamble). EPA intends to 
defer consideration of containment 
requirements at refilling establishments 
whose primary function is formulation 
or manufacturing of pesticides, since 
EPA does not possess sufficient 
information regarding the practices and 
environmental problems of these 
facilities. Moreover, EPA believes that 
such facilities may warrant containment 
requirements considerably different

from those in today’s proposal. If 
formulation and manufacturing 
activities are conducted at a refilling 
establishment whose principal business 
is retail sale, EPA intends that 
containment requirements would be 
applicable at the facility.

Also encompassed in § 165.141 would 
be facilities of businesses that apply an 
agricultural pesticide for compensation 
(other than trading of personal services 
between agricultural producers). This is 
intended to include the facilities of 
those pesticide applicators who provide 
a service of controlling agricultural 
pests, whether or not they are part of a 
refilling establishment. The facilities of 
such for-hire applicators may store and 
handle large quantities of agricultural 
pesticides on a routine basis. As 
discussed in Unit VI.A.4 of this 
preamble, there is substantial evidence 
of soil and ground-water contamination 
by pesticides at such facilities. Among 
potential sources of pesticide releases 
are areas where pesticides are stored 
and dispensed from bulk containers into 
application equipment and areas where 
containers are rinsed.

EPA does not intend § 165.141(b)(3) to 
include the facilities of fanners who 
apply agricultural pesticide for other 
farmers on a for-hire basis when such 
service is a minor component of the 
farm’s operation and when it is 
conducted only on an occasional basis. 
EPA does not believe that these facilities 
necessarily will have the same 
environmental impacts as refilling 
establishments because their for-hire 
activities constitute only a small part of 
the facilities’ activities. However, 
comments are requested to address this 
assumption and to identify the number 
and characteristics of farm facilities that 
would be affected by extending the 
requirements for containment of bulk 
storage/dispensing areas to such Tor-hire 
farm facilities.

EPA intends that the requirements of 
subpart H should apply to the facilities 
routinely used by for-hire applicators, 
but not to field application sites, since 
different requirements may be 
appropriate in locations that are used on 
a temporary basis. Pesticide transfers at 
temporary sites in the field may be 
addressed in future rulemaking.

Section 165.141 would apply the 
requirements of subpart H to the 
facilities of custom blenders (as defined 
in 40 CFR 167.3) who blend an 
agricultural pesticide on a customer- 
order basis with materials such as 
fertilizers and other pesticides. Based on 
the available evidence (see Unit VLA.4 
of this preamble), EPA believes bulk 
pesticide storage and dispensing in 
custom blending operations pose
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environmental risks similar to those 
encountered at refilling establishments. 
Since most custom blenders are thought 
to operate as a part of the business of 
refilling establishments, containment 
requirements would be applicable by 
the previously mentioned sections in 
§ 165.141. However, because some 
custom blenders may operate 
independently, § 165.141 also would 
include a separate statement of 
applicability to custom blenders. (Note 
that the scope of proposed subpart H 
differs somewhat from the scope of 
proposed subpart G with respect to 
custom applicators and custom 
blenders. Refer to Unit V.B.6 of this 
preamble for a discussion of this issue).

In addition to identifying applicable 
facilities, § 165.141 would stipulate that 
the owners and operators of the 
containment structure are jointly 
responsible for assuring that the facility 
complies with the requirements of 
subpart H. As defined in subpart A of 
the proposed rule, the term “owner” 
means any person who owns a facility 
at which a containment structure is 
required; “operator” means any person 
in control of, or having responsibility 
for, the daily operation of a facility at 
which a containment structure is 
required. The intent of § 165.141 is to 
hold the owner and operator jointly 
liable. EPA requests comments as to 
whether both the owner and operator or 
only one of these parties should be held 
responsible, or whether other parties 
also should be held responsible.

Although commercial agrichemical 
facilities represent only a subset of the 
realm of facilities/operations where 
containment requirements might be 
appropriate, EPA is not proposing at 
this time that § 165.141 extend the 
requirements of subpart H to other types 
of facilities that store and dispense 
pesticides in bulk containers or conduct 
refilling operations. EPA is giving 
priority to rulemaking for commercial 
agrichemical facilities because these are 
the facilities for which the clearest 
pattern of soil and ground-water 
contamination by pesticides has been 
established. However, because EPA 
intends to consider further containment- 
related rulemaking for other elements of 
the pesticide industry, eommenters are 
invited to address relevant problem 
areas encountered industry-wide.

Specifically, some form of 
containment provisions may be 
appropriate for bulk storage facilities of 
registrants and distributors. These 
operations generally maintain and 
handle very large stocks of pesticides 
year-round; thus, EPA believes 
requirements different from those 
proposed today may be appropriate.

Specific comments are requested that 
will assist EPA in characterizing the 
scope, operating practices, 
environmental risks, and structural and 
operational safeguards appropriate for 
these establishments.

EPA believès that containment 
requirements also may be necessary for 
pesticide bulk containers and certain 
dispensing operations at the user level. 
EPA believes that if bulk-related spillage 
occurs frequently at commercial 
agrichemical facilities, it probably also 
occurs at least as frequently at farm sites 
where pesticides are stored and 
dispensed from bulk containers. EPA 
assumes that pesticide storage and 
dispensing activities can be similar 
whether conducted at the facilities of a 
for-hire applicator or the facilities of a 
large farm. In addition, it is assumed 
that commercial facilities generally are 
subject to more frequent inspections by 
regulatory authorities and that refilling 
establishments are more likely to 
receive registrant guidance on 
containment than are farm facilities. 
Therefore, EPA is strongly considering 
expanding the applicability of § 165.141 
of the rule to include agricultural users 
with bulk pesticide containers. EPA 
requests comments specifically on 
whether it would be reasonable to so 
broaden the final rule.

EPA also requests specific comments 
regarding whether § 165.140 and 
§ 165.141 should be extended to apply 
containment requirements to facilities 
where non-agricultural pesticides are 
stored or dispensed from bulk 
containers. EPA believes that some 
facilities that handle non-agricultural 
bulk pesticide containers (e.g., roadside 
weed control operations, mosquito 
control operations) are sufficiently 
similar to agricultural commercial 
facilities to cause similar environmental 
problems. To determine whether it 
would be appropriate to extend the 
proposed requirements to such 
facilities, EPA requests comments and 
data on die scope of such 
establishments, their practices, state of 
containment structures, and evidence of 
spillage or environmental damage. EPA 
also requests similar information on the 
wood preservative industry, structural 
pest control operations, and other 
institutional and industrial pesticide 
operations for which containment 
provisions may be appropriate. EPA 
does not intend to subject facilities to 
dual regulation, and in cases where 
facilities are regulated under other 
Federal statutes (e.g., regulation of wood 
preserving facility drip pads under 
RCRA), comments are requested on how 
or whether existing requirements could 
be supplemented. However, EPA notes

that some pesticides, if discarded, 
would be listed or characteristic wastes, 
regulated under Subtitle C of RCRA. In 
such cases, RCRA requirements would 
continue to apply.

EPA assumes that many of the 
facilities covered in § 165.141 will also 
store and dispense .fertilizers in large 
quantities. Unless fertilizers are mixed 
with pesticides and therefore labeled as 
such, they are not subject to FIFRA nor 
would they be directly subject to the 
proposed regulations. However, EPA is 
aware that a number of States have 
proposed or implemented containment 
regulations to protect against 
uncontrolled releases of fertilizers to die 
environment. While the requirements 
proposed today have been developed for 
containment of pesticides and not 
fertilizers, they may contain some 
elements that would be of use to States 
or other entities that are interested in 
fertilizer containment or spill 
prevention measures.

b. Stationary balk containers covered. 
Section 165.142 identifies the types of 
stationary bulk containers and pesticide 
dispensing areas to which the 
requirements of subpart H would apply. 
Section 165.142(a) would apply 
secondary containment requirements to 
stationary liquid and dry bulk 
containers at facilities encompassed in 
§ 165.141. Two key characteristics of 
stationary bulk containers (as defined in 
subpart A) are their holding capacity 
and the duration of time for which they 
remain at a facility, EPA would define 
a liquid bulk container or a dry bulk 
container by the respective volume or 
weight of pesticide that it is rated to 
hold. Bulk containers for liquid 
pesticides would be refillable containers 
designed to hold liquid pesticide in 
undivided quantities of greater than
3,000 liters (793 gallons); bulk 
containers for dry pesticides would 
have a capacity of greater than 2,000 
kilograms (4,409 pounds). Containers of 
less than these volume/weight 
capacities would not be required to be 
protected with a secondary containment 
unit. The definition would include any 
bulk containers, including transport 
vehicles, that are fixed or remain at a 
facility for at least 14 consecutive days.

Thus, § 165.142 applies requirements 
for secondary containment to large, 
stationary pesticide containers. The 
capacities for liquid and dry bulk 
containers are proposed as criteria to 
trigger secondary containment 
requirements on the premise that 
container design requirements, as 
proposed in subpart G of this notice, 
will help assure that smaller containers 
do not cause a significant problem in 
the event they are used for stationary
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storage. (See discussion of pesticide 
dispensing operations below for 
situations in which containment would 
also be required for smaller containers).

The container capacities for bulk 
containers are substantially greater than 
volume criteria adopted by States with 
containment regulations. The States use 
“bulk” criteria ranging from 55 to 500 
gallons to trigger secondary containment 
requirements for liquid pesticides. For 
dry pesticides, a typical containment 
trigger is 300 pounds. In proposing 
larger volume/weight criteria, EPA is 
attempting to target containers that pose 
the greatest risk of catastrophic 
consequences in the event of failure.

Although most bulk containers used 
at commercial agrichemical facilities 
will be fixed in one position, EPA 
anticipates that some pesticide bulk 
containers may not. For example, some 
facilities may use or be visited by 
pesticide bulk delivery trucks or rail 
cars. EPA believes it necessary to 
require that containment pads, but not 
secondary containment units (with 
potentially greater capacity 
requirements), be used for transport 
vehicles during customary short-term 
visits at applicable facilities. However, 
when such vehicles are used at one 
location for prolonged storage or 
repeated on-site dispensing of pesticide, 
the primary function of the vessels 
shifts from pesticide transport to 
pesticide storage or handling. Given the 
attendant increase in risks of 
accumulated leakage and unsafe use in 
such situations, EPA reasons that full 
holding capacity of secondary 
containment provisions are warranted. 
Therefore, § 165.142 would apply the 
same containment requirements to fixed 
bulk containers as to non-fixed bulk 
containers that remain at an applicable 
facility for at least 14 days. EPA believes 
that 13 days would adequately 
accommodate the on-site tenure of 
transport vehicles under normal 
circumstances.

An option EPA considered but 
decided not to propose would apply 
secondary containment requirements 
only to bulk containers from which 
pesticides were dispensed for container 
refilling operations. This limited option 
was discarded because no evidence was 
found to suggest that pesticide bulk 
containers used for refilling operations 
inherently are more likely to suffer leaks 
and spills than bulk containers used for 
other purposes (e.g., dispensing to 
application equipment or delivery 
vehicles).

As proposed in § 165.142, a stationary 
bulk container would be exempt from 
the requirements of subpart H if it

satisfied any one of the following 
conditions:

(1) The container has been cleared of 
all pesticide that can be removed by 
customary methods such as draining, 
pumping, or aspirating (whether or not 
residues have been removed by washing 
or rinsing).

(2) The container holds pesticide 
rinsates or wash waters and is so 
labeled.

(3) The container holds only 
pesticides which would be gaseous 
when released at atmospheric 
temperature and pressure.

(4) The container is dedicated and 
labeled for non-pesticide use.

Section 165.142(a)(2)(i) would allow 
certain bulk containers that are out of 
service to remain at the facility without 
containment. The exemption applies 
even if some pesticide residues remain 
in the bulk container, provided that all 
pesticide that can be removed by 
customary methods such as draining, 
pumping or aspirating has been 
removed. However, EPA expects that in 
most cases, stationary bulk containers 
will actually be equipped with 
secondary containment. EPA also 
considered a more stringent criterion; 
namely, that unless residues remaining 
in such containers were further removed 
by washing or rinsing, containment 
would be required. EPA rejected this 
measure because it was not clear that 
the benefit derived from the additional 
cleaning would outweigh the rinse- 
water disposal problems it could create.

The exemption of § 165.142(a)(2)(ii) 
for stationary bulk containers holding 
pesticide rinsates and wash waters is 
based on the fact that EPA currently 
does not possess sufficient information 
on the risks of storage of such dilute 
pesticides. As discussed in Unit VI.A.4 
of this preamble, contamination of soil 
and ground water has been associated 
with improper management and 
disposal of pesticide rinsates and wash 
waters, but the extent to which storage 
of such materials in bulk containers has 
been problematic is not clear. EPA 
requests comments to assist in 
determining conditions under which 
secondary containment is appropriate 
for bulk containers of dilute pesticides 
and to help in estimating the numbers 
of facilities and bulk containers that 
may need to be protected.

Today’s proposal would exempt from 
containment requirements bulk 
containers that hold pesticides that 
would be gaseous if released at 
atmospheric temperature and pressure. 
This exemption is based on the fact that 
the preponderance of EPA’s information 
on environmental contamination at 
commercial agrichemical facilities

pertains to soil and water 
contamination, not to releases to air. 
Comments are requested to clarify 
whether and the extent to which aerial 
releases of pesticides from bulk 
containers warrant containment 
measures to protect human health and 
the environment.

c. Pesticide dispensing areas covered. 
Section 165.142(b) sets out the 
applicability of containment pad 
requirements for pesticide dispensing 
areas at facilities covered in § 165.141. 
The term “pesticide dispensing area” is 
defined to include an area in which 
pesticide is transferred out of or into a 
container. Section 165.142(b)(1) would 
identify four specific conditions under 
which the requirements for containment 
pads in subpart H would apply to 
pesticide dispensing areas. These four 
areas are as follows:

(1) As proposed in § 165.142(b)(l)(i), 
an area in which pesticide is dispensed 
from a stationary bulk container would 
be required to meet the containment pad 
requirements of subpart H. Containment 
requirements would apply regardless of 
the purpose of dispensing. For example, 
containment requirements would apply 
whether pesticide dispensing is done to 
refill refillable containers, service 
containers, transport vehicles, or 
application equipment, or to empty the 
bulk container prior to cleaning.

The intent o f this portion of § 165.142 
is to require that at a minimum, 
containment pad requirements apply to 
the area where material is transferred 
from the appurtenance of a stationary 
bulk container into a receiving vessel, 
including the area physically covered by 
the receiving vessel. Containment pad 
requirements also would be intended to 
apply even if there is no recei ving vessel 
on the pad, such as might occur when 
rinsate is discharged from the 
appurtenance of a stationary bulk 
container during container cleaning.
EPA is proposing that containment 
requirements apply to these areas 
because large volumes of pesticides are 
transferred there and are Subject to 
spillage from operating practices and 
mishaps, as well as equipment failures 
(see Units VI.A.2 through VI.A.4 of this 
preamble, for discussion).

(2) Section 165.142(b)(l)(ii) would 
apply containment pad requirements to 
pesticide dispensing areas in which 
pesticide is dispensed from any 
container other than a stationary bulk 
container for purposes of refilling a 
refillable containei for sale or 
distribution. The area where pesticide is 
dispensed into the refillable container, 
including the area physically covered by 
the refillable container, would be 
required to meet requirements for a
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containment pad. EPA believes that 
containment is warranted in refilling 
areas for the same reasons described 
above for § 165.142(b)(l)(i).
Containment requirements would not 
apply if pesticide is dispensed from 
small containers for purposes other than 
refilling. EPA requests comment on 
whether containment requirements 
should be broadened to include 
dispensing from small containers for 
other purposes (see further discussion 
below).

(3) An integral component of 
container refilling operations is the 
emptying, cleaning, and rinsing of 
refillable containers in preparation for 
refill. During this process, significant 
quantities of pesticide concentrates and 
rinsates may be generated ot transferred. 
Section 165.142(b)(l)(iii) would apply 
containment requirements to areas 
where such activities occur. EPA 
believes that without structures to 
intercept and collect pesticide spills in 
such areas, safe refill cannot he assured. 
Evidence presented in Unit VI.A.4 of 
this preamble indicates that 
environmental contamination can occur 
not only where pesticide concentrates 
are spilled, but also in areas where 
pesticide rinsates are routinely 
dispensed.

(4) Section 165.142(bKl)(iv) also 
would apply containment pad 
requirements to areas at a facility where 
pesticides are dispensed from transport 
vehicles into stationary bulk containers. 
This requirement is predicated on EPA’s 
finding (documented in Unit VI. A.2 and 
Unit VI.A.3 of this preamble) that 
mishaps can result in pesticide spills 
during dispensing both from (load-out) 
and into (load-in) stationary bulk 
containers. EPA believes that in most 
situations, pads used for dispensing 
pesticide from stationary bulk 
containers also will be able to be used 
as containment pads to accommodate 
dispensing from transport vehicles. (See 
discussion on § 165.152(b)(1) in Unit
VI.B.5 of this preamble for size 
considerations of pads used for such 
transport vehicles.)

EPA considered but rejected two other 
options pertaining to the applicability of 
containment pad requirements. One 
option would require containment pads 
wherever any pesticide container 
routinely is stored, emptied, filled, 
cleaned, or handled at a facility. This 
broad approach was not adopted 
because EPA lacked sufficient data to 
determine what type of containment 
was warranted in different situations. A 
second, much more narrow option 
would apply containment pad 
requirements only to pesticide container 
refilling operations at refilling

establishments. However, 
environmental data, discussed in Units 
VI. A.2 and VI.A.4 of this section, 
suggested that refilling operations are 
not likely to be the sole cause of 
contamination at facilities covered; 
activities such as dispensing pesticides 
from bulk containers into spray 
equipment and improper disposal of 
pesticide rinsates could also be 
contributing factors. Thus, this narrow 
approach was rejected in favor of the 
approach proposed in § 165.142.

As proposed in § 165.142(b)(2), a 
pesticide dispensing area would be 
exempted from the containment pad 
requirements of subpart H under any of 
the following three conditions:

(1) If the only pesticides handled in 
the pesticide dispensing area are 
pesticides which would be gaseous if 
released at atmospheric temperature and 
pressure. EPA proposes to defer action 
on containment requirements for 
gaseous pesticides, pending further 
collection of information.

(2) If the only pesticide containers 
refilled within the pesticide dispensing 
area were stationary bulk containers 
protected by a secondary containment 
unit that complied with the 
requirements of this subpart. This 
exemption stems from the fact that the 
portion of a stationary bulk container 
where pesticide is dispensed into the 
container could fall under the definition 
of a “pesticide dispensing area,” 
triggering containment pad 
requirements. Because the act of 
refilling a stationary bulk container will 
occur only infrequently, but storage of 
pesticide in stationary bulk containers 
will occur on a prolonged or continuing 
basis, EPA believes the safeguards of a 
secondary containment unit would be 
more appropriate than the safeguards of 
a containment pad. Although the 
exemption for containment pad 
requirements pertains to the stationary 
bulk container, the area where pesticide 
is dispensed out of the appurtenance of 
the stationary bulk container (e.g., for 
filling containers, application 
equipment, etc.) would be required to be 
protected by a containment pad.

(3) If the pesticide dispensing area is 
used solely for dispensing pesticide 
from a rail car that is not a stationary 
bulk container. EPA believes that 
operations involving dispensing from 
rail cars typically will involve brief 
visits to off-load into bulk containers. It 
is not clear that containment pads are 
warranted in such temporary situations, 
especially since such pads would be 
less likely to be able to serve multiple 
purposes than would pads where trucks 
are off-loaded. However, if a rail car is 
used as a stationary bulk container,

secondary containment would be 
required.^

Under this proposal, a facility 
required to install a containment pad for 
transfers to and from bulk containers 
would not be required to use the pad for 
filling of application equipment from 
containers smaller than bulk containers; 
nor would it be required to use the pad 
for application equipment washing 
operations. However, it clearly would be 
in the facility’s interest to use the pad 
if such operations are conducted on-site, 
since spills, leaks, and improper 
disposal of wash waters could result in 
environmental contamination. EPA 
believes that requirements for the use of 
containment pads when cleaning 
equipment or when dispensing 
pesticide from small containers into 
application equipment merits further 
consideration. EPA requests comments 
on useful criteria to determine to whom 
or under what situations containment 
pad requirements should apply for 
containers smaller than bulk containers 
and whether the standards proposed 
today for containment pads would be 
appropriate. EPA also requests data 
reflecting the numbers of facilities that 
could be affected by so extending 
containment standards.

2. General requirements for 
containment structures. EPA is 
proposing general requirements for 
containment structures in § 165.146. 
Both containment pads and secondary 
containment units would be required to 
meet the standards for materials, design, 
construction, operation, inspection, and 
maintenance proposed in this section. 
The proposed standards would apply to 
structures for dry pesticides as well as 
foT liquids, since the former can 
routinely become exposed to rainfall, 
wash water or other liquids. The 
proposal also would provide a phase-in 
period, establishing certain interim 
standards for existing containment 
structures and full requirements for new 
containment structures.

Section 165.144 would identify 
existing containment structures as those 
for which installation commenced on or 
before the date 3 months after the date 
of publication of the final standards for 
pesticide containers and containment in 
the Federal Register; new containment 
structures would be those for which 
installation commenced after that date.

Section 165.144 would also provide 
criteria to distinguish between new and 
existing structures. These criteria derive 
from EPA's Hazardous Waste 
Management System regulations issued 
under the Resource Conservation and 
Recovery Act (Ref. 93) and from EPA’s 
Prévention of Significant Deterioration 
regulations issued under the Clean Air
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Act (Ref. 85). EPA requests comment on 
whether alternative or supplementary 
criteria should be used to define 
existing and new containment 
structures. (See also discussion of 
compliance dates for new and existing 
structures in Unit VI.B.7 of this 
preamble.)

a. Rigid structures. Section 165.146 
would require that the containment 
structure be constructed of rigid 
material, capable of withstanding the 
full hydrostatic head (dynamic or 
static), load, and impact of any 
pesticides,'precipitation, other 
substances, equipment, and 
appurtenances placed within the 
structure. Rather than specifying a list of 
acceptable construction materials,
§ 165.146 would leave open the choice 
of materials (with a few exceptions), as 
long as rigidity performance standards 
were satisfied.

Containment structures for pesticides 
and other chemicals such as petroleum 
products, solvents, and fertilizers have 
been constructed with a variety of 
materials. Some examples of rigid 
systems are reinforced concrete dikes, 
stainless steel pans, and basins cast 
from synthetic polymers. Examples of 
non-rigid materials are asphalt or 
earthen dikes, unfired clay, and portable 
synthetic materials which can be rolled 
up or folded.

Key technical guidance documents 
(Refs. 28 and 58) recommend that rigid 
materials, especially reinforced 
concrete, be used .for structural support 
in pesticide containment facilities.
Many State pesticide containment 
regulations require construction with 
concrete (Ref. 70). EPA believes that 
rigid materials are best able to withstand 
the full force of contained materials and 
any vehicles or other equipment that 
might be used on the structure.
Although flexible, portable containment 
structures may be appropriate in certain 
other situations, EPA believes that 
durable, rigid materials should be 
required for containment at facilities 
covered in this proposed rule.

In § 165.146(a)(2) of today’s proposal, 
EPA would prohibit the use of earthen 
materials, unfired clay or asphalt as 
structural materials for containment 
structures. Such materials are not 
recommended in technical guidance 
documents for pesticide containment 
systems (Refs. 28 and 58). For 
containment of very large containers of 
chemicals (e.g., tanks with a holding 
capacity of 100,000 gallons or more), 
engineers may seek less expensive 
alternatives to rigid containment 
materials, such as clay-lined earthen 
berms. However, a number of significant 
failures of earthen containment

structures have been documented (Ref. 
12). The level of protection afforded by 
earthen liners can be degraded by 
exposure to sunlight and cold cracking 
and may be vulnerable to damage from 
animal activity. Costs associated with 
cleanup of pesticide spills inside clay 
containment structures can be high, 
given the likely need to excavate and 
reconstruct the liner, and test and 
dispose of contaminated soil (Ref. 44).

Since the overwhelming majority of 
the containment systems affected by 
today’s proposal is anticipated to 
involve storage and dispensing of 
relatively small volumes of pesticides 
(as opposed to 100,000-gallon systems), 
EPA believes that rigid materials would 
be appropriate. Comments are requested 
regarding whether these prohibitions 
would subject facilities to undue 
hardship, and if so, what alternative 
safeguards could be proposed to ensure 
that containment structures constructed 
of these materials would function 
effectively.

b. Hydraulic conductivity. 
Containment structures must be 
sufficiently resistant to penetration by 
pesticides to prevent the leaching and 
release of harmful quantities of 
pesticide. Section 165.146 proposes that 
containment structures must meet 
specific quantitative criteria for 
hydraulic conductivity. Section 
165.146(a)(3)(i) would specify a 
standard for hydraulic conductivity of 
less than or equal to 1 x 10-6 
centimeters per second (cm/sec) for 
existing containment structures during 
an interim period that would begin 2 
years after the final rule is published 
and would end 8 years later; thereafter, 
a more stringent standard of 1 x 10~7 
cm/sec or less would apply to existing 
structures. (Further discussion of a 
proposed interim phase-in schedule for 
existing structures appears in this 
section and in Unit VLB. 7 of this 
preamble).

As proposed in § 165.146(a)(3)(ii), 
new containment structures would be 
required to achieve a hydraulic 
conductivity that is less than or equal to 
1 x 10~7 cm/sec 2 years after the 
publication date of the final rule. These 
standards could be attained by using 
structural materials; surface sealants 
and coatings; liners beneath the 
structure; or combinations thereof. The 
hydraulic conductivity standards would 
apply for the entire pesticide-bearing 
portion of the structure.

The proposed hydraulic conductivity 
criteria pertain to the rate of water 
movement through containment 
material. EPA believes that although it 
would be preferable to base the criterion 
directly on the permeability of the

containment material to the pesticide, 
manufacturers of containment materials 
frequently will not have available 
information on permeability 
performance of their products for a wide 
variety of pesticides. However, EPA 
believes that the rate of movement of 
water through the containment material 
is customarily measured by 
manufacturers of containment materials 
and would provide a reasonable index 
for the rate of movement of liquid 
pesticide.

A hydraulic conductivity standard of 
less than or equal to 1 x 10 ~7 cm/sec 
proposed in § 165.146(a)(3)(ii) was 
selected for many of the same reasons it 
was proposed under RCRA subtitle C for 
surface protection (sealants and 
coatings) of wood preservative drip pads 
[see Notice of Proposed Rulemaking in 
56 FR 63848, December 5,1991 (Ref. 
95)]. EPA believes that concrete is the 
material chosen by most owners of 
pesticide containment structures. Well- 
designed and constructed concrete, 
when unfractured, has been 
demonstrated to have a hydraulic 
conductivity of 10-7 cm/sec or less. 
Thus, a hydraulic conductivity standard 
of 10-7 cm/sec is essentially a proxy 
standard for well-constructed, 
unfractured, common concrete.

EPA believes that well-constructed, 
unfractured concrete generally could 
serve as an adequate containment 
material for pesticides. When suitable 
materials are used and properly 
installed, concrete offers the advantages 
of structural strength, durability and 
economy. EPA believes that when well- 
constructed concrete is unfractured, it 
will adequately retard migration of 
pesticide through the structure and 
reduce the risk of harmful releases of 
pesticides to the environment. To 
illustrate the amount of liquid that 
could pass through an unfractured 
concrete containment structure with a 
hydraulic conductivity of 10-7 cm/sec, 
a 25 ft2 sump that is continually wetted 
would release 0.05 gallons of material 
per day.

When exposed to field conditions, 
concrete is susceptible to fracturing, and 
even microscopic cracks can diminish 
its ability to retain liquids. 
Microfractures could allow liquids to 
permeate many times more rapidly than 
material that is on a crack-free structure; 
therefore, EPA believes that concrete 
exposed to field conditions is unlikely 
to meet the proposed standard of less 
than or equal to 1 X10 - 7 cm/sec and is 
unlikely to provide an adequate level of 
protection. In addition, recent 
preliminary findings by the Tennessee 
Valley Authority (Ref. 5) indicate that 
concrete alone may not be an adequate
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barrier to prevent the penetration of 
some agricultural pesticides. For these 
reasons, EPA believes that new 
containment systems constructed of 
concrete would require additional 
protection in the form of treatment with 
sealers or coatings, and/or protection 
from below with a liner. EPA believes 
materials are available that can meet or 
exceed (i.e., have a lesser hydraulic 
conductivity value than) 1 x 10-7 cm/ 
sec, although some additional research 
and technology transfer may be needed 
to facilitate the matching of containment 
materials to different pesticides and 
field conditions.

Although a hydraulic conductivity 
standard of 1 x 10-7 cm/sec is proposed 
today for pesticide containment 
structures as well as in the rule for 
wood preservative drip pads, it should 
be noted that the two rulemaking 
initiatives differ regarding the 
containment materials to which these 
standards would apply. For wood 
preservative drip pads, the standard 
applies to surface protection treatments 
for concrete pads (i.e., sealants, 
coatings, covers) but not to liners.
Rather than a hydraulic conductivity 
standard, liners for wood preservative 
drip pads must meet various design, 
construction, and installation 
requirements. In today’s proposal, 
compliance with the hydraulic 
conductivity standard could be attained 
by sealants, by coatings, by structural 
materials in the containment structure, 
or by a liner beneath the structure.

Under § 165.146(a)(3)(i) of today’s 
proposal, during an interim period, 
existing containment structures could 
be composed of materials meeting a less 
stringent hydraulic conductivity 
standard, namely less than or equal to 
1 x 10 cm/sec. This provision is 
intended to allow operators to derive up 
to 10 years additional service (until the 
end of the interim period) from existing, 
concrete containment structures without 
applying a coating or sealant, provided 
that visible cracks are repaired and that 
the structure otherwise will be 
inspected, maintained, and operated in 
compliance with requirements proposed 
in this section. There is a precedent in 
the States (Illinois) for using a hydraulic 
conductivity standard of 1 x 10 - 6 cm/ 
sec for pesticide containment structures.

In selecting a hydraulic conductivity 
standard for existing structures, EPA 
attempted to identify a criterion that 
would comport with hydraulic 
conductivity standards that have been 
set forth in state regulations on pesticide 
containment. Most state regulations do 
not cite hydraulic conductivity 
construction standards, but those that 
do typically specify values no less

stringent than 10 ~6 cm/sec (this value 
usually applies to liners). EPA is 
therefore proposing a hydraulic 
conductivity standard of 10 ~6 cm/sec in 
an effort to harmonize with state 
regulations governing existing 
structures. In essence, the 10~6 cm/sec 
standard is intended to serve as a 
surrogate standard to represent a 
containment structure that is composed 
of well constructed concrete but that has 
been exposed to fracturing conditions in 
the field. _

EPA requests comments on whether 
hydraulic conductivity standards are 
appropriate for existing containment 
structures or if other types of criteria 
should be used to indicate the ability of 
existing containment structures to retain 
pesticides. For example, in place of a 
hydraulic conductivity standard, should 
EPA require that during the interim 
period, existing containment structures 
must be maintained free of visible 
cracks and other defects? If this or 
similar qualitative standards are 
proposed, would such requirements be 
applicable to concrete as well as to other 
appropriate containment materials?

EPA believes that less stringent 
hydraulic conductivity standards are 
not appropriate for the long term, since 
more rapid rates of penetration may 
result in significant releases of 
pesticides to the environment and also 
may lead to costly disposal problems 
when contaminated concrete structures 
are decommissioned. Therefore, EPA is 
proposing today that for new structures, 
the effective date for compliance with 
the 1 x 10-7 cm/sec hydraulic 
conductivity standard would be 2 years 
after publication of the final rule. EPA 
believes it would be prudent for 
operators of existing concrete structures 
to coat or seal their structures as soon 
as possible with material meeting the 1 
x 10 ~7 cm/sec standard; however, EPA 
realizes that coating or sealing existing 
structures may not be a simple task.
Bulk containers would need to be 
removed from secondary containment 
units and the containment structures 
would require thorough preparation 
either by scarifying, grinding, or 
sandblasting, and vacuuming or a wet 
treatment involving degreasing, acid 
treatment, and neutralization (Ref. 28). 
Because this may be a significant 
undertaking, EPA is proposing to 
require compliance with the more 
stringent hydraulic conductivity 
standard in synchrony with schedules 
for other standards requiring significant 
structural changes. Therefore, for 
existing structures, compliance with the 
standard of 1 x 10“ 7 cm/sec would not 
be required until after an additional 8- 
year interim period.

EPA assumes that manufacturers of 
sealers, liners, and coatings can provide 
documentation to verify that their 
products meet hydraulic conductivity 
criteria [see proposed recordkeeping 
requirements in § 165.157(b)). A typical 
method for measuring the infiltration 
rate of water vapor into a synthetic 
coating or liner is ASTM E96 Procedure
E. EPA would consider this form of 
verification acceptable and requests 
comment on whether other procedures 
such as ASTM E96 Procedure H should 
be considered. EPA does not believe 
that it would be practicable to require 
routine hydraulic conductivity tests of 
installed materials. In fact, EPA is 
unaware of any generally accepted test 
methods for determining the 
permeability of a surface sealer, coating, 
or cover once it has been applied. EPA 
requests comments as to whether 
owners or operators of existing 
containment structures will be able to 
and should be required to document 
that installed containment materials can 
meet a standard of 1 x 10 ~6 cm/sec.

EPA invites other comments regarding 
the proposed hydraulic conductivity 
standards. In particular, commenters are 
requested to discuss whether all 
containment structures (new and 
existing) should meet the more stringent 
standard of 10“ 7 cm/sec within 2 years 
of publication of the final rule. 
Comments are also solicited on whether 
hydraulic conductivity criteria should 
apply to all types and parts of 
containment structures, or whether they 
should be tailored to match relative 
risks of releases. For example, should 
the hydraulic conductivity standard for 
pesticide containment pads be more 
stringent than the standard for 
secondary containment units, since the 
former are likely to be subjected more 
frequently to pesticide spills and rinsate 
discharges? Should sumps or other areas 
where pesticides can routinely 
accumulate meet a more stringent 
standard than other parts of the 
containment structure? EPA also 
requests comments regarding whether 
the proposed hydraulic conductivity 
values of 10 ~6 and 10 ~ 7 cm/sec are 
appropriate as standards for 
containment structures, or, if not, what 
factors should EPA consider in 
proposing alternative hydraulic 
conductivity values.

Although a hydraulic conductivity 
standard is applicable to concrete and 
other porous or easily fractured 
materials, it may be less applicable to 
certain other materials (e.g., steel) that 
may inherently meet the conductivity 
standard. EPA requests comments as to 
whether alternative language is needed 
to clarify the acceptability of other
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materials in meeting the proposed 
standard.

Comments also are requested to assist 
EPA in determining if a hydraulic 
conductivity standard is appropriate for 
liners used beneath containment 
structures, or whether alternative 
design, construction, and installation 
criteria should apply to such liners. For 
example, when synthetic liners are used 
for wood preservative drip pads, 
regulations at 40 CFR part 264 subpart 
W and part 265 suhpart W {55 FR 50450, 
December 6,1990 (Ret 94) require that 
they prevent leakage from the drip pad 
into adjacent soil and water. Liners for 
wood preservative pads must also be 
constructed of materials that will 
prevent drippage/leachate from being 
absorbed into the liner; the materials 
also must have appropriate chemical 
properties and sufficient strength and 
thickness to prevent failure dim to 
pressure gradients, physical contact 
with the drippage/leachate to which 
they are exposed, climatic conditions, 
and stresses of installation and daily 
operation. The liners also are required 
to be placed on a foundation or base 
capable of providing support to the liner 
and resistance to pressure gradients 
above and below the liner to prevent 
failure of the liner due to settlement, 
compression, or uplift. EPA requests 
comments to clarify whether Herngn, 
construction, and installation standard« 
such as those applying to liners tor 
wood preservative drip pads should 
apply to liners tor pesticide 
containment structures, in lieu of or as 
a supplement to the proposed hydraulic 
conductivity standard.

EPA considered several other 
approaches to specify the ability of 
containment materials to resist 
penetration by pesticides. One 
alternative was the use of specific 
design criteria (e.g., specifying type and 
thickness of concrete, spacing of 
reinforcement bars, etc.). Another 
approach was to require that die 
structure be constructed of material that 
is impermeable or impervious to the 
pesticide being stored or handled. 
Another option was to set a specific 
length of time over which the 
containment structure would be 
required to retain spilled material. For 
example, a spill retention period of 72 
hours was recently proposed by EPA as 
a standard for secondary containment of 
large, aboveground oil tanks under 
section 311(jHl)(c) of the Clean Water 
Act (Ref. 88). EPA requests comments 
on whether these or other qualitative 
criteria should be used as an alternative 
or supplement for hydraulic 
conductivity.

c. Resistance to pesticides. Section 
165.146(a)(4) would require that 
containment structures be composed of 
materials that are resistant to the 
pesticide that is being stored or 
dispensed. Unless containment 
materials are resistant, exposure to 
pesticide could cause them to become 
weakened or corroded, or to otherwise 
deteriorate. EPA believes that 
manufacturers of containment materials 
routinely will be able to provide 
documentation to verify that materials 
are resistant to particular pesticides. 
EPA requests comments on whether the 
term “resistant to the pesticide” is clear 
and/or whether EPA should define this 
phrase in the regulations. Comments 
also are requested to assist EPA in 
determining appropriate qualitative or 
quantitative criteria for resistance to 
pesticides.

d. Stormwater control. Precipitation 
may enter a containment structure 
either directly or through stormwater 
run-on from surrounding land or 
structures. The presence of this water on 
the containment structure can be 
undesirable because it diminishes the 
holding capacity of the structure and 
may eventually flush pesticide residues 
from the structure to adjacent lands and 
waters. Even if the structura does not 
overfill, if pesticide residues mix with 
the water, the water may need to be 
managed as pesticide. This can croate a 
disposal management problem if an 
operator is not prepared to use the 
pesticide-containing water according to 
the appropriate label or if there is not 
adequate storage to hold the material 
until it can be properly used.

In later sections of this preamble 
(Units VIJ3.3, VLB. 4, and VLB .5) 
capacity requirements for containment 
structures are discussed. These sections 
include discussions of requirements that 
would allow for retention of direct 
rainfall and/or the possibility of roofing 
to protect containment structures from 
direct rain£alL In contrast, the present 
section of the preamble describes 
proposed construction and design 
requirements to prevent stormwater 
from entering containment structures 
via run-on from adjacent areas.

As stipulated in § 165.146(b)(1), EPA 
is proposing that at a minimum, any 
containment structure must be designed 
and constructed to prevent water and 
other liquids from seeping into it or 
flowing onto it from adjacent land or 
structures during a 25-year, 24-hour 
rainfall event EPA is concerned that 
operators will find it difficult to 
properly manage pesticide-containing 
stormwater or prevent pesticide releases 
from containment structures that are 
located on poorly drained areas.

A 25-year, 24-hour rainfall event is 
commonly used as a design benchmark 
for the capacity of secondary 
containment structures. For example, 
the National Pollution Discharge 
Elimination System (NPDES) Best 
Management Practices Guidance 
Document {Ref. 75) indicates that 
containment structures should he 
designed to retain precipitation from a 
25—year, 24—hour storm to prevent run
off from being released to the 
environment. EPA believes that, just as 
a 25-year, 24-hour storm is a reasonable 
criterion for stormwater retention, it 
would also serve as a reasonable 
standard to which pesticide 
containment structures should he built 
to prevent stormwater seepage and run- 
on from entering the structure from 
adjacent lands or structures. EPA 
requests comments as to the utility of 
this specific requirement and whether 
containment designers will be.able to 
translate information on 25-year, 24- 
hour storm values into appropriate 
siting/design specifications. 
Alternatively, EPA requests comments 
on whether other flood criteria, such as 
a 100—year flood level, would be more 
appropriate.

EPA is proposing a requirement for 
stormwater control that is performance- 
based rather than design-based. Thus, 
the proposed approach would not 
stipulate that containment walls be 
constructed to some minimum height, 
such as 3 inches or 6 inches. EPA 
believes that a performance-based 
stormwater control requirement will 
allow owners/operators flexibility to 
comply under varying site-specific 
conditions. For example, all other things 
being equal, containment structures 
built on well-drained, elevated areas 
may be constructed with lower curbs/ 
walls than structures built in 
depressions. Structures sited on 
drainage ways may rely on higher curbs/ 
walls, may install stormwater-diverting 
structures (such as berms) uphill, or 
both. Structures built in arid areas (and, 
hence, with less precipitation during a 
25—year, 24-hour storm) may generally 
need lower walls or leas elevation than 
structures located in regions with mom 
rainfall. Sites with porous roils and low 
water tables will drain better than sites 
with compact roils and high water 
tables, and containment structures 
design can vary accordingly. If 
stormwater can drain into the 
containment structure from the 
overhanging roofs of adjacent buildings, 
gutters or other methods could be used 
to divert the stormwater away from the 
structure.

EPA requests comments on alternative 
approaches to stormwater control for
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containment structures. For instance, 
rather than specifying that stormwater 
run-on must be prevented from entering 
a containment area during a 25-year, 
24-hour rainfall event, the rule could 
provide that, at a minimum, no 
discharge may take place from a 
containment structure during a 25-year, 
24-hour rainfall. This approach would 
generally comport with typical NPDES 
requirements; however, because it 
would essentially impose capacity 
requirements on containment structures, 
readers should refer to the discussions 
on capacity requirements in Units 
VI.B.3, VI.B.4, and VI.B.5 of this 
preamble.

e. Site preparation. This proposal 
does not include specifications for site 
preparation. For example, there is no 
proposed requirement for testing the 
proposed construction site for soil and 
ground-water contamination prior to 
construction. There is also no 
requirement that contaminated sites be 
properly cleaned prior to construction. 
However, because recent evidence 
points to widespread pesticide 
contamination of soil and ground water 
at commercial agrichemical facilities, 
EPA strongly urges any person who is 
contemplating constructing or 
purchasing a containment structure, 
especially at a site with a history as an 
agrichemical facility, first to conduct an 
environmental assessment of the site. If 
construction proceeds and significant 
contamination is found later, the 
effectiveness of the structure would be 
questioned and the structure may have 
to be removed in conjunction with 
remediation efforts.

f. Support of containers and 
appurtenances. Section 165.146(b)(2) 
would require that containers and 
appurtenances on containment 
structures, be protected from damage by 
personnel and moving equipment. The 
need to protect equipment against 
accidents is supported by EPA’s finding 
that spills and leaks at pesticide bulk 
storage and handling facilities are often 
related to operator error and equipment 
failure. The proposed language would 
provide several choices in securing 
protection, including measures such as 
the use of supports to prevent sagging, 
flexible joints in the event that 
connections are jarred or dislocated, and 
the use of guard rails, barriers, and 
protective cages. A number of State 
pesticide containment regulations 
require similar protective measures. As
a variation of this requirement, EPA 
considered requiring that all 
appurtenances used to dispense 
pesticides to or from containers be 
protected by containment. For example, 
a pipe running from a distant pesticide

bulk container to a containment pad 
would itself require containment. EPA 
is not proposing this alternative due to 
a lack of information on the 
practicability of containing all 
appurtenances.

g. Configuration of drains and 
appurtenances. Section 165.146(b)(3) 
proposes that for new structures (and 
existing structures after 8 years), pipes 
or drains through the walls or base of 
the containment structure would not be 
allowed. An exception would be granted 
for pipes through walls separating 
adjacent containment structures, 
provided the structures meet all 
applicable proposed requirements. EPA 
believes that areas in which 
containment structures are penetrated 
by plumbing fixtures are difficult to 
keep sealed. Moreover, leaks in drains 
beneath structures are difficult to detect. 
The proposed interim period of 8 years 
would provide existing facilities the 
opportunity to continue operating prior 
to upgrading.

EPA is concerned that appurtenances 
that are buried or otherwise inaccessible 
to inspection may be sources of 
significant undetected leakage. This 
problem frequently has been 
documented for buried appurtenances 
of petroleum product containers. For 
example, an EPA study, “Causes of 
Release from UST Systems,” (as 
discussed in Ref. 96) concludes that 
faulty piping, loose fittings and vents 
cause 84 percent of test failures for 
“tightness” of underground storage tank 
systems. (“Tightness” tests measure 
changes in product volumes over time 
to determine if tank systems are 
leaking.) External corrosion is a 
common source of damage to such 
underground piping, but natural forces 
and accidents also cause piping failures. 
Piping near the surface is subject to 
damage from overloading and from soil 
heaving during freeze/thaw cycles. EPA 
believes that the problem of undetected 
leakage is generic to buried 
appurtenances, regardless of their 
contents. Therefore, § 165.146(b)(3) of 
today’s proposal would require that 
appurtenances be configured in such a 
way that if leaks and spills occur, they 
can easily be observed.

EPA considered implementing this 
requirement for all structures (existing 
and new) 2 years after the rule is 
published, but chose to defer the 
requirement for existing systems for 8 
additional years due to the possibility 
that compliance with this provision may 
require substantial remodeling costs for 
existing systems. Thus, § 165.146(b)(3) 
of today’s proposal would defer for an 
interim period of 8 years the 
requirement that appurtenances be

configured in such a way that any 
leakage that might occur can be readily 
observed. Comments are requested to 
assist EPA in determining whether leak 
detection systems, hydrostatic testing, 
or other methods would better assure 
the integrity of appurtenances.

h. Operations. Section 165.146(c) 
proposes general standards for the 
operation of containment structures. As 
discussed in Units VI. A. 2 through 
VI.A.4 of this preamble, operational 
problems such as overfilling containers 
or equipment, allowing hoses to become 
dislodged, leaving pesticide transfer 
operations unattended, and improperly 
disposing of spills and rinsates have 
contributed to contamination of soil and 
ground water. Indeed, even after 
remediation of commercial agrichemical 
facilities and installation of new 
containment systems, contamination 
often recurs because operators 
apparently continue to engage in 
improper pesticide handling and 
disposal practices (Refs. 20 and 80). The 
protection offered by containment 
structures is intended to address spills 
or leakage after it occurs, but cannot 
alone ensure that pesticide storage or 
transfer operations will not result in 
environmental contamination. EPA 
believes that structural safeguards must 
be coupled with sound operational 
procedures to ensure safe refill and 
reuse of containers.

Section 165.146(c)(1) would require 
any containment structure (secondary 
containment unit or containment pad) 
to be operated in a manner that prevents 
pesticides, including residues in 
rinsates and rainwater, from escaping 
the structure to surrounding areas. This 
section would also require that all 
materials containing pesticide residues 
be handled in accordance with label 
directions and applicable regulations.

Section 165.146(c)(2) would require 
the owner or operator to ensure that an 
individual be present whenever 
pesticides are being transferred at the 
containment structure. This proposed 
requirement is based on information 
gathered by EPA suggesting that 
significant spills can occur at 
agrichemical bulk storage facilities 
when pesticide transfer operations are 
left unattended (sea Units VI.A.2 and 
VI.A.3 of this preamble). EPA also 
believes that the person in attendance 
should be trained in the proper methods 
of pesticide storage and dispensing and 
versed in the facility’s spill control and 
recovery procedures. EPÂ is not 
proposing that such training be 
mandatory and formally certified, but 
invites comments as to whether such a 
measure should be required.
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Because vandalism has caused major 
pesticide spills at agrichemical 
facilities, § 165.146(c)(3) would require 
that lockable valves on stationary bulk 
containers (as proposed by subpart G for 
bulk containers at refilling 
establishments) be locked closed when 
the facility is not attended.

Section 165.146(c)(4) would require 
that the owner or operator ensure that 
contained spills and leaks are collected 
and recovered to the maximum 
practicable extent and in a manner that 
ensures protection of human health and 
the environment. Certain technical 
guidance documents recommend 
immediate cleanup of spills and leaks at 
containment structures (Refs. 28 and 
58). Timely cleanup of the containment 
structure can increase its service life by 
preventing long-term corrosive 
conditions, can reduce the volume of 
pesticide-containing rainwater that 
needs to be disposed (in unroofed 
structures); and can minimize the 
potential for human or animal exposure 
to pesticides. In addition, long-term 
retention of spilled materials in a 
containment structure would displace 
some of its holding capacity, increasing 
the probability of releases during 
periods of heavy rainfall or other 
unanticipated events.

As proposed, § 165.146(c)(4) would 
require that spills or leaks be cleaned up 
as soon as practicable and no later thanr 
by the end of the day in which 
pesticides have spilled or leaked in the 
containment structure. EPA requests 
comments on alternative provisions to 
require immediate cleanup of spills, or 
to allow a set period of time (e.g. 24 
hours) until cleanup.

Section 165.146(cH5j would require 
the owner or operator to ensure that 
recovered materials containing 
pesticides be handled as prescribed by 
label instructions and applicable 
Federal, State, and local regulations. 
EPA also requests comments on any 
alternatives to the proposed 
containment requirements that would 
reduce the likelihood of spills and leaks, 
and thus reduce the potential quantity 
of material that would have to be 
recovered and managed.

i. Inspection and maintenance. 
General requirements for inspection and 
maintenance of containment pads and 
secondary containment units are 
proposed in § 165.146(d). Without 
vigilance and regular upkeep, even 
relatively small defects can lead to 
hazardous and costly uncontrolled 
releases of pesticides. Since the 
proposed rule does not set forth 
environmental monitoring or leak 
detection requirements that would warn 
operators of containment defects, EPA

believes that requirements for regular 
inspections and maintenance are crucial 
for ensuring safe bulk storage and refill 
operations.

Section 165.146(d)(1) would require 
the monthly inspection of all stationary 
bulk containers and their appurtenances 
and containment structures for external 
signs of damage or leakage. This 
requirement would apply during 
periods in which pesticides were being 
stored or handled in the containment 
area. Regular inspections are proposed 
to facilitate the timely detection and 
correction of containment flaws and 
thereby prevent pesticide discharges to 
the environment. The proposed monthly 
inspection schedule for containment 
structures generally comports with 
inspection requirements of applicable 
State regulations.

Since weekly inspection schedules 
were recently proposed by EPA for 
wood preservative drip pads (Ref. 95), 
EPA considered whether weekly 
inspection schedules also would be 
appropriate for containment structures 
for agricultural pesticides. ETA assumes 
that pesticide containment structures 
addressed in today’s proposal generally 
will be smaller and (during operating 
hours) will have a greater frequency of 
personnel visits per unit area than will 
wood preservative drip pads. 
Additionally, pesticide spillage would 
be required to be cleaned up sooner 
after it occurred on containment 
structures for agricultural pesticides 
than it would for wood preservative 
pads. ETA believes that these factors 
would lead to defects being noted more 
quickly in containment structures for 
agricultural pesticides than in drip pads 
for wood preservatives. Therefore, EPA 
is proposing a monthly rather than a 
weekly inspection schedule for 
containment structures covered in 
today’s proposal EPA requests 
comments as to whether a monthly 
frequency of inspection is appropriate, 
or whether a different inspection 
schedule should be established.

Section 165.146(d)(2) proposes that 
any cracks and gaps in a containment 
structure or appurtenance must be 
sealed with material that is resistant to 
the pesticide being stored or handled 
and that also satisfies applicable 
requirements for hydraulic 
conductivity. Expansion cracks and 
joints are said to be the biggest sources 
of releases horn concrete secondary 
containment structures (Ref. 53). Cases 
of uncontrolled releases of 
agrichemicals (sometimes involving 
thousands of gallons of product) have 
been attributed to poorly sealed joints 
and cracks in containment structures 
(e.g., Ref. 52). EPA requests comments

as to whether manufacturers of 
caulking, waterstops, and other types of 
sealing materials readily can document 
that their products conform to the 
proposed standards for hydraulic 
conductivity and pesticide-resistance.

Section 165.146(d)(3) would prohibit 
the storage of pesticides on a 
containment structure that fails to meet 
the requirements of subpart H. 
Dispensing of pesticides would also be 
prohibited, unless the dispensing is 
done to remove pesticides promptly 
until suitable repairs could be effected. 
By the provision for “prompt removal,” 
EPA intends that the owner or operator 
would be required to remove all of the 
pesticide as promptly as practicable. At 
some facilities, such removal may be 
achieved immediately by transferring 
the pesticide from a flawed containment 
structure to one that is intact In other 
cases, it may be necessary to dispatch a 
transport vehicle to remove pesticide 
until repairs are completed. However, 
EPA believes that most repairs will be 
relatively minor and should be able to 
be completed in less time than would be 
required to remove pesticide from the 
defective structure.

EPA solicits comments as to whether 
there should be additional inspection 
and maintenance requirements, such as 
a criterion that containment structures 
be inspected annually (or every 3 or 5 
years) by a registered professional 
chemical, civil, industrial, or petroleum 
engineer and be certified to meet all 
applicable material, structural, and 
design criteria.

j. Detection of leaks from containment 
structures. Even well-designed 
containment structures may develop 
leaks. For example, failed caulking, 
small fractures, pinhole leaks, and 
related structural flaws may develop 
unnoticed and lead to unanticipated 
release of pesticide through the 
containment structure. ETA considered 
two options to address such problems. 
One approach would require the 
installation and regular monitoring of 
leak detection systems beneath the 
containment structures and of ground- 
water monitoring wells nearby. The 
second option would not require leak 
detection systems, provided the 
structures were subjected to regular 
visual inspections and proper 
maintenance. EPA believes that certain 
proposed requirements would lessen the 
need for rigorous containment leak 
detection requirements. For example, 
prohibitions on drains and buried 
appurtenances and a proposed 
requirement that stationary bulk 
containers be elevated so that any leaks 
can readily be observed (discussed in 
Unit VLB. 3 of this preamble) would
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reduce the possibility of containment 
leaks escaping notice. The use of 
structural materials, surface sealants 
and coatings to meet hydraulic 
conductivity standards would also 
reduce the need for leak detection 
systems, since EPA believes that all 
these materials would be relatively 
amenable to visual inspection for 
defects.

Although the proposed rule adopts 
this second approach, EPA requests 
comments as to whether leak detection 
systems and ground-water monitoring 
requirements would be more 
appropriate in some or all instances. For 
example, if a containment structure 
meets the requirement for hydraulic 
conductivity through the use of an 
underlying liner, should leak detection/ 
ground-water monitoring systems be 
required because the liner cannot be 
visually inspected? Should leak 
detection systems be required 
preferentially for containment pads over 
secondary containment units, since the 
former more routinely come into contact 
with spilled pesticides? Should leak 
detection systems be required for 
outdoor containment structures rather 
than indoor structures, since outdoor 
structures are subject to more damaging 
exposure to the elements? Should leak 
detection systems be installed under the 
entire containment structure, or only 
under the sump, since this is the area of 
the structure with the greatest exposure 
to spilled materials?

3. Containment for stationary liquid 
bulk containers. A containment 
structure that is designed and 
constructed to contain pesticide spills 
from stationary bulk containers is 
referred to in die proposal as a 
secondary containment unit. Stationary 
bulk containers may hold either liquid 
pesticide or dry pesticide. As proposed 
in subpart H, secondary containment 
units would be required to satisfy 
general requirements for containment 
structures in § 165.146, and additional 
requirements specific to containment of 
stationary bulk containers in § 165.148 
(for liquid pesticides) or in § 165.150 
(for dry pesticides). Section 165.148 
would specify standards for the capacity 
of secondary containment units for 
liquid bulk containers, as well as certain 
construction, design, inspection, and 
maintenance requirements.

a. Capacity. EPA believes that any 
secondary containment unit should 
have sufficient holding capacity to 
retain not only the small leaks and spills 
encountered in routine conditions, but 
also major spills from bulk containers.
To develop quantitative standards for 
capacity, EPA evaluated various factors,

especially capacity requirements in 
State containment rules.

Two capacity requirements for 
secondary containment units protecting 
containers with liquid pesticides are set 
forth in today's proposal in § 165.148(a): 
the first would cover existing structures 
for an interim period of 8 years; the 
second would cover new structures (and 
existing structures after the interim 
period had lapsed). The interim 
standard for existing structures [in 
§ 165.148(a)(1)] would require a 
minimum capacity of 100 percent of the 
volume of the largest stationary bulk 
container in the existing secondary 
containment unit, plus an additional 10 
percent (110 percent, total) of the 
capacity of the‘largest container if the 
storage area is not protected from 
rainfall, plus the volume displaced by 
containers and appurtenances. This 
interim capacity standard for existing 
secondary containment units in 
§ 165.148(a)(1) is proposed on the basis 
of general conformance with current or 
proposed State containment regulations.

Tne standard in § 165.148(a)(2) for 
new containment structures, and for 
existing structures after the interim 
period in § 165.148(a)(3), would require 
a minimum capacity of 110 percent of 
the volume of the largest bulk container, 
plus an additional 15 percent (125 
percent, total) of the capacity of the 
largest container if the storage area is 
not protected from rainfall, plus the 
volume displaced by containers and 
appurtenances. (This capacity 
requirement is referred to hereafter as 
the 110/125 standard.)

The 110/125 standard for capacity 
should prove adequate to contain most 
spills. The 110 percent criterion for 
storage areas under a roof provides 
sufficient capacity to hold the contents 
of a full container, plus a margin of 
safety to accommodate sloshing from 
sudden releases or other unforeseen 
displacement events. The 125 percent 
criterion for storage areas without 
roofing adds an extra margin of safety 
for retention of precipitation.

EPA has considered the following 
rainfall-based alternative to the 
proposed 110/125 standard for new 
containment structures: 110 percent of 
the volume of the largest bulk container, 
plus an additional capacity adequate to 
contain precipitation from a 25-year, 
24—hour rainfall event if the storage area 
is not protected from rainfall, plus the 
volume displaced by containers and 
appurtenances. (This option is also 
described in the discussion on 
stormwater run-on control 
requirements, in Unit VLB.2 of this 
preamble.) With this option, required 
containment capacity would vary

according to local rainfall patterns. EPA 
believes that either the rain-based 
standard or the proposed 110/125 
standard would provide adequate 
protection, although most States with 
containment regulations do not use a 
25-year, 24-hour storm criterion for 
containment capacity. Comments 
pertaining to the relative advantages and 
disadvantages of these capacity criteria 
are requested.

Comments are requested to aid EPA in 
characterizing the procedures involved 
hi retrofitting existing structures to meet 
more stringent capacity requirements. 
Discussion of the feasibility of either 
modifying the containment facility or 
the configuration of containers or other 
approaches to meet more stringent . 
capacity requirements would be 
particularly helpful. *

In developing the proposed capacity 
requirements, EPA also considered but 
elected not to propose a requirement 
that secondary containment units be 
protected from the direct introduction of 
precipitation by a roof or sirnilar cover. 
EPA believes that in many cases, the 
advantages of keeping rainwater out of 
containment structures will 
significantly outweigh the costs of 
installing a roof. However, in arid 
regions, a roof may not be cost-effective. 
EPA requests comments as to whether, 
and under what circumstances, a roof or 
similar cover should be required to 
protect secondary containment units 
from the direct introduction of 
precipitation.

b. Ability to observe leaks from 
containers. Stationary bulk containers 
that rest flush upon containment 
structures are exposed at the base to 
increased moisture, which may make 
them more susceptible to corrosion and 
failure. The outside base of such 
containers cannot be inspected readily 
for flaws, and they also hinder 
inspection, cleanup, and maintenance of 
the covered portion of the containment 
structure. In the event that both the bulk 
container and the covered area of the 
containment structure develop defects, 
pesticide could leak to the environment 
undetected.

In § 165.148(b)(1), EPA proposes to 
require that stationary bulk containers 
be positioned to allow for the 
observation of leakage from the base of 
the containers. This requirement would 
help alert operators that containers are 
leaking, allowing them to make timely 
cleanups and repairs. However, EPA 
believes that design constraints of 
certain existing containment structures 
and bulk containers may necessitate 
major retrofitting efforts to meet this 
requirement Thus, for existing 
secondary containment units, EPA is
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proposing in § 165.148(b) to defer this 
requirement for an interim period of 8 
years.

Section 165.148(c) would require that 
during the interim period, monthly 
inventory and reconciliation be 
conducted for the contents of bulk 
containers that are not elevated. The 
proposed method of inventory and 
reconciliation would help to determine 
if the container was leaking by 
comparing the quantity of material 
actually measured in the bulk container 
versus the quantity that would be 
expected (as determined by adding or 
subtracting deposits or withdrawals 
from the container to the, quantity 
measured in the bulk container at the 
previous month’s inventory). However, 
EPA believes tha^variables that can also 
influence container volume, such as 
thermal expansion, container 
deformation, and evaporation and 
condensation within the container, will 
make this method inadequate for 
indicating small leaks. EPA requests 
comments on the suitability of other 
means of checking non-elevated 
containers for leaks, such as periodic 
volumetric tests that can compensate for 
the effects of thermal expansion.

c. Anchored bulk containers. Liquids 
from spilled pesticides, rainwater, water 
from fire suppression, and other sources 
can accumulate in containment 
structures. As the level of liquid rises 
inside the structure, it can exert 
significant floatation forces against 
partially filled or empty containers 
(Refs. 4 and 28). Floatation can cause 
stationary bulk containers to becòme 
uprooted, collide with other containers 
and equipment, and spill. For these 
reasons, § 165.148(b)(2) would require 
any stationary bulk container that is 
protected by a secondary containment 
unit either to be adequately elevated or 
anchored to prevent floatation in the 
event that the secondary containment 
unit fills with liquid. The intent of this 
provision is to allow facilities the choice 
of either elevating containers 
sufficiently to avoid floatation, or to 
anchor the containers (or both, if 
desired). EPA believes that the need to 
anchor bulk containers will be greatest 
for flat-bottomed containers that are not 
elevated. Since non-elevated bulk 
containers would be permissible at 
existing structures during the interim 
period, EPA is proposing that the 
provision for anchoring become 
effective during the interim period (and 
thereafter) and apply to both new and 
existing secondary containment units.

4. Containment for stationary dry bulk 
containers. Section 165.150, would 
require that, in addition to meeting the 
general requirements for containment

structures posed in § 165.146, 
containment structures for stationary 
dry bulk containers must have a 
capacity of at least 100 percent of the 
volume of the largest stationary dry bulk 
container within the containment 
structure, compensating for any volume 
displaced by containers and 
appurtenances. This requirement would 
apply to new containment structures, 
but would be deferred for an 8-year 
interim period for existing structures.

EPA believes that secondary 
containment for dry bulk containers is 
appropriate because spills of dry 
pesticides could mix with rainwater, 
fire suppression water, or other liquids 
to reach and contaminate soil and water 
supplies. Therefore, the proposed rule 
would require that secondary 
containment units for dry pesticides be 
designed to hold 100 percent of the 
capacity of the largest bulk container in 
the containment unit. This proposed 
approach differs from the requirements 
established in the few State rules that 
address storage of large quantities of dry 
pesticide. States generally define dry 
“bulk” quantities as 100 pounds to 300 
pounds of material. They also require 
storage under a roof and, if outdoors, on 
pallets or raised concrete platforms. 
While 100—pound to 300-pound 
quantities may be addressed by roofing 
and flooring requirements, EPA believes 
that larger quantities defined as bulk in 
this proposal (more than 2,000 
kilograms) pose potentially greater risks 
of serious environmental contamination 
if a release associated with exposure to 
water occurs, and therefore warrant 
protection similar to that proposed for 
liquid bulk containers.
\ Rather than require that secondary 
containment units for dry bulk 
containers be designed to contain a 
specific volume, EPA considered 
requiring that secondary containment 
units for dry pesticides be designed to 
extend a specified distance beyond the 
perimeter of the bulk container. 
However, EPA lacked sufficient 
information to determine what would 
constitute an adequate distance for 
containment. EPA requests comments 
regarding factors that could be 
considered for setting the dimensions of 
secondary containment units for dry 
bulk containers. Comments are also 
solicited as to whether secondary 
containment units for dry bulk pesticide 
containers should be protected by 
roofing or similar cover from the direct 
introduction of precipitation (see ^elated 
discussion in Unit VI.B.3. of this 
preamble).

5. Containment for pesticide 
dispensing areas. Section 165.152 
proposes standards for the capacity,

design, and construction of containment 
pads at pesticide dispensing areas. As 
proposed, containment pads would be 
required to meet the requirements of 
§ 165.152 in addition to the general 
requirements for containment structures 
set forth in § 165.146.

Because undersized pads can allow 
pesticide spills and leaks to escape, 
holding capacity is a key element of 
containment pad design. EPA is 
proposing in § 165.152(a) a minimum 
containment pad capacity of 1,000 
gallons, or* if no container or pesticide 
holding equipment on the pad exceeds 
a capacity of 1,000 gallons, the proposed 
minimum capacity of the pad would be 
at least 100 percent of the capacity of 
the largest container or pesticide 
holding equipment on the pad. This 
proposed minimum standard is based 
primarily on a review of current or 
proposed containment pad regulations 
in the States. EPA believes that this 
standard could be met by most, if not 
all, existing State-regulated containment 
pads and that it affords an adequate 
level of environmental protection.

EPA considered^ but is not proposing, 
a requirement that pesticide 
containment pads be protected by 
roofing or similar cover from the direct 
introduction of precipitation (see related 
discussion in Unit VI.B.3. of this 
preamble). EPA requests comments as to 
whether, and under what circumstances 
protection from the direct introduction 
of precipitation should be required for 
containment pads.

Section 165.152(b) would require 
containment pads to meet certain design 
and construction requirements. By 
proposing in § 165.152(b)(1) that the 
containment pad be designed and 
constructed to intercept leaks and spills 
of pesticides that may occur in a 
pesticide dispensing area, EPA intends 
that the containment pad be of sufficient 
dimensions to cover areas where 
pesticides are transferred into or out of 
containers or their appurtenances, 
including the container itseff. EPA 
recognizes that at some facilities, tanker 
trucks delivering pesticide for sale or 
distribution to the facility will be 
considerably larger than containers or 
equipment normally used on the 
containment pad. Because such 
deliveries are not expected to be 
frequent, ERA is proposing in 
§ 165.152(b)(1) that the pad be at least 
large enough to protect the area where 
the pesticide delivery hose or device 
connects to the vehicle, but not 
necessarily large enough to 
accommodate the entire vehicle. This 
size exception for containment pads is 
not intended to apply to those transport 
vehicles that are used routinely in the
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day-to-day operation of the facility, such 
as trucks with nurse tanks.

Container refilling and cleaning and 
similar operations are likely to result in 
routine exposure of containment pad 
surfaces to pesticides. To facilitate the 
collection of pesticides, § 165.152(b)(2) 
would require that the base of the 
containment pad be sloped toward a 
liquid-tight sump. EPA believes that a 
graded surface will lessen the time that 
pesticides remain on the pad and 
facilitate pesticide collection, which in 
turn will reduce the likelihood of 
pesticide escaping the pad. The 
requirement for sloped surfaces and 
liquid-tight sumps would be deferred 
for 8 years for existing containment 
pads. This interim period would allow 
operators of facilities that currently do 
not meet the proposed requirement to 
derive further use of their systems 
before retrofitting.

The structural integrity of the sump is 
critical because it is die portion of the 
pad with the greatest exposure to spilled 
pesticide and rinsates. EPA requests 
comments on whether, and the extent to 
which, performance criteria for the 
sump should differ from general 
containment requirements. For example, 
should sumps be constructed of double- 
walled stainless steel with observation 
ports to check the annular space for 
leaks?

Section 165.152(b)(3) would require a 
means, such as manually activated 
pumps, of removing collected materials 
from the sump. Pumps that are 
automatically activated would not be 
allowed if they lack an automatic 
mechanism to prevent overflows at the 
receiving vessel.

6. Integrated systems. Section 165.153 
of the proposal would permit facilities 
to design containment structures that 
would combine secondary containment 
units and containment pads. EPA 
believes that such combined systems 
would be acceptable, provided that the 
separate requirements for each of the 
component structures are satisfied.
Thus, a secondary containment unit 
could include within its boundaries a 
pesticide containment pad, as long as 
the integrated system complied with all 
applicable standards. Conversely, a 
pesticide containment pad could 
include as a component a secondary 
containment unit for a stationary bulk 
container. Section 165.153 would also 
allow for multiple stationary bulk 
containers to be protected within a 
single secondary containment unit. EPA 
requests comments as to whether the 
storage of multiple pesticide products 
within a common containment structure 
should be restricted in some situations. 
For example, should integrated systems

be prohibited if spills could result in 
mixtures of pesticides whose labels do 
not allow application to the same crop?

7. Compliance dates. Section 165.156 
identifies the dates on which 
compliance with requirements in this 
proposal would take effect, 
distinguishing compliance dates for new 
versus existing structures. As noted in 
Unit VI.B.2 of this preamble, § 165.144 
would define a new containment 
structure as a containment structure for 
which installation has commenced more 
than 3 months after publication of the 
final rule in the Federal Register. An 
existing containment structure would 
mean a containment structure for which 
installation has commenced earlier than 
the reference date (i.e., on or before 3 
months after the date of publication of 
the final rule in the Federal Register). 
Section § 165.144 would also describe 
criteria under which installation would 
be considered to have commenced.

Section 165.156(a) would require that 
as of 2 years after publication of the 
final rule, new containment structures 
would comply fully with all applicable 
requirements of subpart H. EPA believes 
that 21 months between the reference 
date for new structures (3 months after 
publication) and the compliance date 
(24 months after publication) would 
provide a reasonable period of time for 
new structures to be planned and built 
in compliance with the full 
requirements of subpart H. EPA believes 
that further shortening the period before 
compliance is required may not provide 
aihple time for facilities to be 
constructed in locales with significant 
seasonal constraints on construction. 
Conversely, a longer period before 
compliance would unnecessarily 
prolong the environmental risks of spills 
and leaks at commercial agrichemical 
facilities.

Section 165.156(b) would establish an 
interim period that would commence 2 
years after the date of publication of the 
final rule and would end 10 years later 
(net interim duration: 8 years). During 
the interim period, existing containment 
structures would be required to meet 
those requirements identified in subpart 
H as interim requirements for existing 
containment structures, and to fully 
meet all other applicable requirements. 
As proposed in § 165.156(c), after the 
interim period, interim requirements for 
existing facilities would no longer apply 
and all facilities would be required to 
meet the requirements of new 
containment structures.

In proposing this phase-in approach 
for existing structures, EPA believes that 
certain structural standards are crucial 
to safe containment. These critical 
standards include:

(1) Construction with rigid materials.
(2) Use of pesticide-resistant 

materials.
(3) Hydraulic conductivity no greater 

than 1 x 10 ~6 cm/sec.
(4) Stormwater run-on protection for a 

25-year, 24-hour storm.
(5) Protection of appurtenances and 

containers.
(6) Sealed joints and cracks.
(7) Pad capacity requirements.
(8) Minimum secondary containment 

capacity of 100/110 percent (indoors/ 
outdoors) of the volume of the largest 
container.

(9) Anchoring stationary bulk 
containers that are susceptible to 
floatation.

If an existing structure does not 
already comply with these standards, 
EPA believes that appropriate 
modifications can be readily 
implemented at existing structures 
within 2 years.

Certain other standards are proposed 
to be deferred for a total of 10 years for 
existing structures because many 
existing structures that have been 
constructed at considerable expense 
may have design or structural features 
that are not amenable to upgrading 
without major modification. EPA 
believes that the cost of immediate 
retrofitting of such structures may 
outweigh incremental gains in 
protection and may place undue 
burdens on owners of such structures. 
EPA has concluded that these standards 
should be phased in over time for 
existing structures. Standards that EPA 
proposes to defer for an interim period 
include:

(1) Hydraulic conductivity less than 
or equal to 1 x 10-7 cm/sec.

(2) Plumbing configured to facilitate 
leak detection.

(3) No drains or pipes penetrating the 
containment structure.

(4) Minimum secondary containment 
capacity based on 110/125 percent 
(indoors/outdoors) of the largest liquid 
container and on 100 percent of the 
largest dry bulk container.

(5) Bulk containers elevated for leak 
observation.

(6) Pads sloped and with sumps.
The 10-year compliance period

proposed in § 165.156(b) is estimated to 
represent roughly one-half to two-thirds 
of the 15- to 20-year service life of an 
average well-built and well-maintained 
containment structure. The expected 
service life of containment structures, is 
difficult to predict as it can vary with 
the quality of materials used, 
construction practices, operational 
practices, exposure and maintenance 
practices. EPA believes that 15—20 years 
may be a reasonable estimate for most
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existing structures, although some may 
last considerably longer and others may 
need replacement or renovation sooner 
than this time frame. EPA also believes 
that the majority of existing structures 
will have been constructed considerably 
more than 10 years before the interim 
compliance period expires.

It is believed that by allowing 
structures 10 years to complete 
upgrades, EPA would minimize impacts 
on owners of existing structures who 
have invested large capital expenditures 
to meet state requirements and those 
who voluntarily upgraded structures. 
The 10-year time frame would allow 
owners to recoup the benefits from the 
depreciation of die capital investment 
and financially prepare to upgrade their 
aging structure to meet the hill 
requirements of new structures. EPA 
believes that the proposed maximum 
time limit would allow owners/ 
operators of existing structures a variety 
of ways to plan for and accomplish an 
orderly transition toward compliance 
with the standards for new structures.

Although 10 years would be the 
maximum time period allowed, EPA 
encourages a more rapid transition 
where possible, so that the benefits of 
these improvements can be realized 
sooner. EPA requests comments and 
information as to whether an interim 
time different from the proposed 10- 
year period (2 years + 8 years) would be 
more appropriate.

EPA considered but is not proposing 
a requirement that standards for new 
structures would apply when existing 
structures are repaired or renovated, as 
well as when they are replaced. EPA 
requests comments on the advisability 
of such a requirement and on how to 
define when it would apply.

EPA considered other strategies to 
address existing structures. One option, 
based on containment structure age 
rather than a fixed 10-year period, 
would have allowed existing structures 
to operate under certain minimal 
standards until they were 15 years old, 
when the full requirements would 
apply. Existing structures that were 
cited for spill violations or that 
expanded in size by 50 percent or more 
would be required to meet the full 
requirements. An underlying 
assumption for this option is that older 
containment structures are more likely 
to result in releases of pesticides than 
are newer structures. Under this option, 
a containment structure that is 15 years 
in age or older (as well as those of 
unknown age) at the 2-year compliance 
date would be required to meet the 
standards of a new structure by the 2- 
year compliance date. A structure that is 
10 years old at the 2-year date would

be required to retrofit 5 years later. The 
major difference between this approach 
and the proposed fixed-interim period 
approach is that under the age-based 
system, older existing structures would 
be required to upgrade to comply with 
new structure standards much sooner 
than under the fixed interim period 
approach. On the other hand, under the 
age-based schedule, very recently built 
existing containment structures would 
be required to comply with standards 
for new structures later than would such 
structures under the proposed approach.

EPA solicits comments and 
information pertaining to the benefits 
that could be obtained by phasing in 
containment standards based on age 
rather than on a fixed interim period. 
Information is also requested that may 
further reveal whether, and to what 
extent, older containment structures 
may pose significantly more of a threat 
to human health and the environment 
than more recently built containment 
structures.

Another option would have applied 
the full requirements (i.e., those 
proposed today for new structures) to all 
structures, regardless of whether the 
structures were new or existing.
Another option would have left intact 
the interim standards for existing 
structures, but would require that some 
or all upgrades be completed sooner 
than 10 years after the publication date 
of the final rule. Under this option, a 
time-tiered compliance schedule would 
be possible, with some interim 
standards being replaced with full 
standards earlier than others. EPA 
requests comments regarding whether 
these or other options would provide 
cost-effective approaches for 
containment.

EPA also requests comments on 
whether the proposed reference date to 
distinguish new from existing structures 
(3 months after the date of publication 
of the final rule in the Federal Register) 
is appropriate. For example, EPA 
considered an option that would move 
the reference date to coincide with the 
compliance date, effectively allowing 
any facility that commenced 
construction prior to the 2-year 
compliance date to be designated as 
existing structures. EPA discarded this 
option because the interim standards for 
existing structures were developed for 
structures that would otherwise need to 
retrofit extensively. EPA reasoned that 
structures for which installation had not 
commenced until 3 months after the 
publication of the final rule in the 
Federal Register should be able to be 
built to comply with the full set of 
requirements.

8. Recordkeeping. Section 165.157(a) 
would require retention of records for a 
3-year period to verify the facility’s 
compliance with applicable 
requirements of the proposed rule. 
Section 165.157(a)(1) would require that 
records be retained to document 
inspections and maintenance of 
containment structures, stationary bulk 
containers, and their appurtenances. 
Information to be recorded would " 
include the name of the person 
performing the inspection or 
maintenance activity, the date of the 
activity, conditions noted, and 
maintenance performed.

Section 165.157(a)(2) proposes 
recordkeeping requirements for monthly 
inventory and reconciliation of 
pesticides in stationary bulk containers 
that do not readily allow for inspection 
for possible leakage (see also discussion 
on § 165.148(c), in Unit VI.B.3 of this 
preamble). Information proposed to be 
logged for each applicable container 
would include the name of the product 
stored, quantity reported from previous 
inventory, quantities dispensed, 
measured quantity remaining, and 
reconciliation. These logs would need to 
be recorded only during the interim 
period.

Proposed § 165.157(a)(3) would 
require that records be kept to document 
the duration over which pesticide 
remains in one location at the facility in 
any bulk container not protected by a 
secondary containment unit that meets 
the requirements of subpart H. This 
proposed requirement's intended to 
assist in determining whether the bulk 
container has exceeded the 13-rday 
residence criterion that triggers 
requirements for secondary containment 
of stationary bulk containment.

Section 165.157(b) would require the 
retention of written confirmation of 
hydraulic conductivity and pesticide- 
resistance, as applicable, for as long as 
the containment structure is in use, and 
3 years thereafter.
VII. Labeling Requirements for 
Pesticides and Devices
A. Background

The provisions of 40 CFR 
156.10(i)(2)(ix) require that the labeling 
of a pesticide product bear the 
directions for storage and disposal of the 
pesticide and its container required by 
part 165, and that these directions be 
grouped under the heading "Storage and 
Disposal.” The current part 165 does not 
contain specific labeling directions. 
EPA’s Pesticide Regulation Notice 83-3 
(cited in this preamble as PR Notice 83- 
3) (Ref. 64) provides that the 
requirements of § 1 5 6 .1 0 (i)(2)(ix) may be
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satisfied if the registrant provides on 
each pesticide label certain statements 
instructing the user on pesticide residue 
removal procedures and container 
disposal. PR Notice 83-3 sets out 
statements for a variety of pesticide 
products and container types.
B. Today’s Proposal

1. Amendments to part 156. EPA 
proposes to amend 40 CFR part 156 to 
add § 156.140, Identification of 
container type, and § 156.144, Residue 
removal instructions, under new 
subpart H entitled “Container 
Labeling.” To accommodate the 
requirements of these proposed 
additions as well as the proposed 
amendments to 40 CFR part 165, the 
following amendments to § 156.10 
would be necessary:

(1) Section 156.10(i)(2)(ix) would refer 
to the new additions to part 156
(§ 156.140 and § 156.144).

(2) Section 156.10(d)(7) would require 
that a space be reserved on labels 
intended for use on refillable containers 
so the net weight or measure of content 
can be marked in by the refiller prior to 
distribution or sale of the pesticide.

(3) Section 156.10(f) would require 
that a space be reserved on labels 
intended for use on refillable containers 
so the refiller can mark in its EPA- 
assigned establishment number prior to 
distribution or sale of the pesticide.

A pesticide product is considered 
misbranded if its label does not bear the 
registration number, assigned under 
FIFRA section 7, of the establishment in 
which the pesticide was produced 
[FIFRA sec. 2(q)(l)(D)]. Also, it is 
misbranded if the net weight or measure 
of the contents is not affixed to the 
container [FIFRA sec. 2(q) (2)(C)(iii)].
The proposed blank spaces on the label 
would accommodate this information.

2. Identification of container 
categories. EPA is proposing in
§ 156.140 to require statements to be 
placed on the container label or the 
container itself that would identify the 
container for the user as either a 
nonrefillable or refillable container. 
Placement would be limited to the 
container label or the container because 
labeling that is not attached to the 
container may become separated from 
the product and thus unavailable to the 
user. EPA believes this statement is 
necessary because of reports of the reuse 
of existing containers in ways that pose 
unacceptable risks, or actual harm, to 
humans, livestock, and the 
environment. These reports include the 
reuse of pesticide containers as water 
jugs and flotation devices, and the reuse 
of larger containers that have been cut 
in half to serve as animal feed troughs

and barbecues. The intent of the label 
language would therefore be to make 
clear that nonrefillable containers 
cannot be refilled with anything and 
refillable containers can be refilled only 
with pesticide.

Two statements are proposed for 
pesticides in nonrefillable containers. 
The first statement would prohibit the 
reuse or refilling of the container. 
Nonrefillable containers would not be 
allowed to be refilled or reused because 
they would not have to meet the 
proposed refillable container integrity 
standards. (Today’s proposal would 
require that refillable containers be 
designed and constructed to facilitate 
safe refill and reuse.) The statement also 
would recommend that the user offer 
the container for recycling. EPA does 
not consider recycling to be a direct 
“reuse” of the container for the 
purposes of this requirement. For 
example, the container could be 
recycled by having its physical form 
demolished, and the materials from 
which it was made could be reused to 
manufacture new containers.

The second statement proposed in 
§ 156.140(a)(2) for pesticides in 
nonrefillable containers would require 
that a lot number or other identification 
code to identify the batch of pesticide 
product be marked permanently on the 
container label or the container itself by 
the registrant or the producer. The 
usefulness of this batch code depends 
on its availability to enforcement 
personnel, and because labeling that is 
not securely attached to the container 
may become separated from the 
product, EPA would limit the placement 
of the code to either the container label 
or the container.

While EPA is not proposing to require 
a mandatory recordkeeping or tracking 
system for these batch codes/lot 
numbers, EPA believes batch codes/lot 
numbers would facilitate the safe use of 
containers by allowing EPA to identify 
and trace pesticides that are found to be 
adulterated, unstable, off specification, 
or otherwise defective. When used in 
conjunction with the EPA establishment 
number (currently required by EPA in 
§ 156.10(f) to appear on the label or the 
immediate container), the batch codes/ 
lot numbers would allow for the tracing 
of defective products back to the place 
of manufacture, and identification of 
other products packaged during the 
same time.

Registrants would be able to choose 
the type of identifying code they wish 
to use for this purpose. Several 
manufacturers already place (stamp or 
ink jet) batch codes, lot numbers, or 
other identifying codes on containers 
voluntarily to aid in quality control,

production assessment, and 
identification of the time and date of 
manufacture.

The statement for refillable containers 
would identify the container as a 
refillable pesticide container and 
prohibit the user from refilling the 
container with substances other than 
pesticides. EPA’s PR Notice 83-3 (Ref.
64) does not distinguish between 
refillable and nonrefillable containers.
As discussed later in this preamble, the 
label statements of PR Notice 83-3 will 
be amended as necessary to reflect 
changes made by this rule.

3. Residue removal statements.
Section 156.144(a) would require that 
all labels bear instructions for removal 
of pesticide residues prior to container 
disposal.

EPA realizes that the residue removal 
requirements proposed today may not 
be appropriate for every pesticide 
product and is therefore proposing in 
§ 156.144(b) that registrants may request 
modifications and waivers from the 
residue removal label language.

Section 156.144(c) would require 
residue removal statements to appear 
under “Container Cleaning,” a proposed 
subheading under the Storage and 
Disposal heading of the Directions for 
Use. The addition of this subheading 
would standardize the organization of 
the “Storage and Disposal” section, 
thereby increasing the ease of 
compliance with label requirements.

The proposed § 156.144 segregates the 
requirements for residue removal label 
statements into § 156.144(d) for 
nonrefillable containers and 
§ 156.144(e) for refillable containers in 
order to decrease any confusion that 
may ensue from establishing different 
requirements for the two container 
categories.

4. Residue removal statements for 
nonrefillable containers. Section 
156.144(d) proposes that the labels of all 
pesticides packaged in nonrefillable 
containers must bear instructions for 
residue removal prior to disposal. EPA 
intends to establish specific label 
language for each container/formulation 
category at the same time as the 
corresponding laboratory residue 
removal standards are established in
§ 165.104. Accordingly, proposed today 
in § 156.144(d)(1) are label instructions 
for the rigid/dilutable category (as 
discussed in Unit IV.B.7.b. of this 
preamble. This category includes 
products that are meant to be diluted 
prior to application and that are 
packaged in rigid containers, i.e., those 
containers constructed of materials such 
as glass, metal, and rigid plastics). 
Because PR Notice 83-3 (Ref. 64) also 
specifies container disposal
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instructions, EPA intends to amend PR 
Notice 83-3 to reflect the establishment 
in regulation of these rigid/dilutable 
statements and instructions. At this 
time, EPA does not intend to change the 
residue removal language that is 
specified in PR Notice 83-3 for the other 
container categories. Additional changes 
will be made to PR Notice 83-3 as new 
container/formulation categories have 
their residue removal standards and 
instructions established in regulation.

Although allowable by FIFRA section 
19(f)(1)(C), EPA does not propose to 
exempt products intended solely for 
household use that are rigid/dilutable 
from the residue removal label language 
requirements of § 156.144(d)(1). In many 
instances, the same pesticide product in 
the same container is sold for 
agricultural or industrial use, as well as 
for use in the home, yard, or garden.
The current PR Notice 83-3 (Ref. 64) 
states that all products intended solely 
for household use packaged in rigid 
containers (e.g., bottles, cans, jars) must 
bear the statement, “Rinse thoroughly 
before discarding in trash.” The 
proposed container rinsing label 
statements would require the user to use 
a specific residue removal procedure. 
EPA specifically requests comments on 
whether rigid/dilutable products that 
are distributed and sold for household 
use by consumers should be exempted 
from § 156.144(d)(1) and on any other 
exemptions that may be appropriate 
and, if so, what alternative residue 
removal procedure should be provided 
for these containers.

It is possible that household pesticide 
usere might experience some difficulty 
properly adding the container cleaning 
rinsate to the use mixture or using the 
rinsate itself as a use solution. EPA 
believes that an educational outreach 
program addressing propeT rinsate 
management may alleviate many 
potential problems. Another option 
would be to require registrants to 
include on the label detailed 
instructions on how to properly add the 
rinsate to the application mixture or to 
use the rinsate as a use solution. EPA 
requests comments on the 
appropriateness and feasibility of such 
an educational program and/or 
requiring rinsate management directions 
on the labels of household products. If 
the rinsate can’t be added to the use 
solution or used directly for some 
reason, the disposal methods available 
to the household pesticide user include 
disposing of the rinsate in the trash and 
pouring the rinsate down the drain. EPA 
requests comments on the 
appropriateness of these two potential 
methods for managing the rinsate from 
household pesticide containers. In

addition, EPA requests comments on 
whether there are circumstances in 
which it would be more appropriate to 
not create rinsate from household 
pesticide containers by requiring that 
the label include directions to wrap the 
container in newspaper and discard in 
the trash instead of rinsing instructions.

The proposed label statements 
pertaining to the rigid/dilutable category 
consist of two elements: a statement on 
timing of the residue removal and a 
statement that includes at least one 
residue removal (rinsing) procedure.

a. Timing of the residue removal 
procedure. EPA considers the timing of 
the residue removal procedure to be a 
critical factor in residue removal 
effectiveness. EPA therefore proposes in 
§ 156.144(d)(l)(i) that users be required 
to clean containers immediately after 
emptying out the useful contents of the 
container. J

The Report to Congress (Ref. 65) 
identifies the timing of the rinsing 
procedures as a critical element of 
effective residue removal. When rinsing 
is not performed immediately after the 
emptying of the useful contents of the 
container, the residue dries on the 
inside and outside of the container. 
Many liquid formulations.are 
particularly difficult to remove once 
they have dried. Container disposal 
becomes more difficult when pesticide 
residues cannot be removed. This is 
especially true for pesticide container 
recycling and collection programs 
where pesticide residues are a major 
concern. For example, three letters to 
EPA from the Minnesota Department of 
Agriculture (Ref. 23) summarizing 
pesticide container recycling programs 
reported the rejection of containers with 
visible pesticide residues and that the 
residues were a greater problem for the 
containers that were not rinsed 
immediately after emptying. A plastic 
pesticide container collection program 
in Iowa (Ref. 16) reported that 50 
percent of the containers collected were 
rejected by landfill operators because of 
the presence of colored or dried 
residues in the containers as a result of 
improper rinsing.

Surveys conducted in various States 
show that many users are not aware of 
the importance of the timing of their 
container rinsing practices. One 
example is a survey, conducted in Ohio, 
that reported that 14 percent of the 
applicators surveyed indicated they did 
not, or they only sometimes, rinsed their 
containers after emptying them (Ref.
48). Additionally, 45 percent of the 
users surveyed strongly agreed and 48 
percent agreed that “ft is not necessary 
to rinse used containers if they are 
locked up away from others.”

Users may not be aware of the 
importance of timing because label 
statements generally do not require 
rinsing to be performed at any specific 
time, nor do any of the residue removal 
statements found in PR Notice 83-3 
(Ref. 64) specify the timing of residue 
removal. User compliance with this 
proposed label statement should 
increase the number of containers that 
can enter container collection and 
recycling programs, thereby reducing 
the difficulties now experienced by 
users seeking disposal options for their 
empty containers.

b. Establishing detailed residue 
removal statements. The current 
§ 156.10 does not require registrants to 
place specific residue removal 
instructions 6n their labels. PR Notice 
83—3 (Ref. 64) instructs registrants to 
add triple rinse requirements to their 
labels for rigid containers (metal, 
plastic, glass) but does not set out the 
triple rinse or equivalent procedures. 
Triple rinsingas a means of cleaning 
containers was originally derived from 
dilution principles used in laboratories 
and was adopted as a practical 
procedure for pesticide users. EPA is 
proposing to establish detailed triple 
rinse and pressure rinse procedures to 
clearly communicate to the user the 
elements of the cleaning procedure that 
are critical to rinsing efficiency. Today’s 
proposal would require the placement 
of either procedure on the label, with 
the option of including both. EPA 
requests comments on whether 
registrants should be required to place 
both triple and pressure rinsing 
statements on the label to allow users to 
use either container cleaning procedure.

The critical elements of the triple 
rinse statement are based on the 
laboratory triple rinse methodology that 
EPA is proposing in § 165.106. By 
requiringUsers to follow a similar 
methodology, EPA hopes to assure a 
high level of cleaning efficiency under 
typical field conditions where the 
variables of water (varying pH, salinity, 
temperature, etc.), air temperature, and 
relative humidity are less controllable.

Section 156,144(d)(l)(ii)(A) proposes 
the triple rinse procedure for dilutable 
liquid pesticide formulations, whereas 
§ 156.144(d)(l)(iii)(A) proposes the 
triple rinse procedure for dilutable dry 
pesticide formulations. The statements 
differ only by a phrase in the first 
sentence, which instructs users to 
empty the remaining pesticide 
concentrate from the container prior to 
rinsing. The phrase “and continue to 
drain for 30 seoonds” that is found in 
the statement for liquid formulations is 
not part of the dry formulation
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statement because dry materials do not 
“drain” as liquids do.

The proposed pressure rinse 
instructions are modeled after rigorous 
procedures currently used in the field, 
and are generally considered to result in 
a degree of residue removal efficiency 
equivalent to triple rinsing (Refs. 31 and 
65). The results of the studies in the 
Report to Congress generally indicated 
comparable residue removal for the two 
methods. EPA concludes that pressure 
rinsing is at least as efficient as triple 
rinsing in removing pesticide residues 
from containers (Ref. €5). Section 
156.144(d)(l)(ii)(B) proposes the 
pressure rinse procedure for dilutable 
liquid pesticide formulations, whereas 
§156.144(d)(l)(iii)(B) proposes the 
pressure rinse procedure for dilutable 
dry pesticide formulations. As with the 
triple rinse statements, these two 
statements differ only by a phrase in the 
first sentence pertaining to the emptying 
of pesticide concentrate from the 
container prior to rinsing.

EPA considered proposing an 
additional pressure rinse procedure that 
specified recirculation via a pump for 
larger nonrefillables, such as drums.
EPA requests comments on whether the 
proposed pressure rinsing procedure is 
appropriate for larger nonrefillable 
containers.

EPA estimates that the triple rinsing 
instructions proposed today will take 
approximately 5 minutes to perform, 
whereas the pressure rinsing procedure 
would take approximately 2 minutes. 
EPA is evaluating the efficiency of 
shorter triple rinse procedures (Ref. 69). 
EPA requests comments on the time 
burden of the proposed rinsing 
procedures, and the voluntary 
submission of data on residue removal, 
including in particular the cleaning 
efficiency of any suggested shorter triple 
rinse and pressure rinse procedures.
EPA also requests comments and data 
on alternative residue removal 
procedures.

No field residue removal standard is 
proposed today. The laboratory residue 
removal standard proposed in § 165.104 
is to ensure that container design and 
formulation characteristics would 
facilitate residue removal. Registrants — 
not users—would have to meet the 
laboratory standard. By establishing a 
requirement in § 165.104 that a 
pesticide product must meet a 
laboratory residue removal performance 
standard, EPA believes a high level of 
residue removal from containers will be 
achieved when the user follows the 
label instructions, even under less than 
optimal field conditions. A field 
experiment conducted on existing 
pesticide products using triple rinse

procedures less stringent than those 
proposed today reported levels of 99.9 
percent removal from several container 
types, showing that this triple rinse 
procedure can remove a significant 
amount of residue (Ref. 3).

5. Non-water diluents. The laboratory 
residue removal procedure proposed in 
§ 165.104 uses water as the diluent.
Even if a product has complied with
§ 165.104, it is possible that a registrant 
may request EPA to allow modification 
of the label instructions to require users 
to clean the container with a nonwater 
diluent. Under proposed 
§ 156.144(d)(l)(iv), EPA may grant the 
request if certain conditions are met. 
Handling of the rinsate generated during 
residue removal must be in accordance 
with the label. Reuse of the rinsate 
cannot be accomplished unless the non
water diluent is permitted by the label 
to be used in application. If reuse in 
application is not permitted, then the 
rinsate must be collected and stored for 
eventual disposal.

EPA is proposing in 
§ li>6.144(d)(l)(iv) to allow the use of 
non-water diluents to clean containers if 
the registrant shows that the use of a 
non-water diluent is necessary and 
proposes appropriate instructions. The 
residue removal instructions would 
have to be modified to identify the 
diluent. The instructions may allow the 
rinsate to be added to the application 
equipment if the label “Directions for 
Use” permit application of the resulting 
rinsate. If the “Directions for Use” do 
not identify the non-water diluent as an 
allowable addition to the pesticide, the 
label would have to specify collection 
and storage of the rinsate in lieu of use.

EPA must have approved, in writing, 
the modification of the residue removal 
instructions before the pesticide product 
can be distributed or sold.

6. Future addition of residue removal 
statements. EPA is proposing to hold
§ 156.144(d)(2) in reserve for the residue 
removal statements of other container/ 
formulation categories. EPA 
acknowledges that the residue removal 
procedures proposed for rigid/dilutables 
may not be appropriate for all container 
and package types (such as paper bags) 
or formulations (e.g., ant/roach/fly traps, 
baits, and other non-dilutable or ready- 
to-use pesticide products). EPA requests 
comments and data on alternative 
residue removal procedures for 
container/formulation types other than 
rigid/dilutable.

7. Label statements for ref '¡liable 
containers. Section 156.144(e) would 
require that the labels of all pesticides 
packaged in refillable containers bear 
statements and instructions for residue 
removal prior to disposal.

EPA is proposing in § 156.144(e)(1) a 
statement to require users to clean 
refillable containers prior to disposal. In 
§ 156.144(e)(2), EPA is proposing to 
require the registrant to develop and 
place on the label a cleaning procedure 
to be used prior to disposal of the 
container. See Unit V.B.ll of this 
preamble for a discussion of this 
provision.

In § 165.124, EPA is proposing to 
require liquid minibulk containers to be 
equipped with tamper-evident devices 
to minimize the potential of pesticide 
product becoming contaminated. EPA 
considered but decided not to propose 
a label statement informing users that if 
they present a liquid minibulk container 
with a damaged tamper-evident device 
for refilling, the container could not be 
refilled with pesticide unless it was 
cleaned and a new tamper-evident 
device was installed. Cleaning and 
installing a new device may incur a cost 
to the user. A possible label statement 
that might suffice to alert the user to this 
issue is “If the tamper-evident devices 
on this container are damaged, then the 
container must be cleaned and new 
devices must be installed before 
refilling.” EPA requests suggestions and 
comments on the need for a label 
statement concerning tamper-evident 
devices.

8. Compliance dates. EPA is 
considering three options for 
compliance schedules and requests 
comments on th< :se schedules, as 
described below, or on alternatives to 
these schedules:

(1) Compliance with the proposed 
part 156 amendments would be required 
no later than the compliance date of the 
proposed part 165 residue removal 
requirements.

(2) Compliance with the proposed 
part 156 amendments would be required 
the next time a label amendment of any 
type is requested by the registrant 
(voluntary request) or required by EPA, 
or by the compliance date of the 
proposed part 165 residue removal 
requirements, whichever is earliest.

(3) Compliance with the proposed 
part 156 amendments would be required 
the next time a label amendment of any 
type is requested by the registrant 
(voluntarily request) or required by 
EPA, but would not be postponed longer 
than 1 year past the compliance date of 
the proposed part 165 residue removal 
requirements.
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VIII. Upcoming Effluent Limitations 
Guidelines for Pesticide Formulators, 
Packagers, and Repackagers
A. Purpose

The goal of the Clean Water Act (33 
U.S.C. 1251 et seq.) is to achieve zero 
discharge of wastewater pollutants to 
the waters of the United States. Under 
the Clean Water Act (CWA), EPA is 
developing Effluent Limitations 
Guidelines and Standards (effluent 
guidelines) for the Pesticide 
Formulating, Packaging, and 
Repackaging (PFP) industrial category. 
EPA expects that the effluent guidelines 
will affect, among other facilities, the 
same refilling establishments as are 
affected by today’s bulk containment 
proposal (40 CFR part 165, subpart H). 
EPA seeks to develop a regulatory 
approach to the effluent guidelines for 
PFPs that is consistent with the bulk 
containment requirements proposed 
today. The purpose of this part of 
today’s Notice is to inform interested 
parties that EPA is developing these 
CWA regulations for scheduled proposal 
in January 1994, to describe EPA’s 
anticipated approach to these 
regulations, and to provide advanced 
notice to parties who are interested in 
the opportunity to comment on the 
January 1994 proposed rulemaking.
B. Applicability

The PFP effluent guidelines will 
apply to facilities engaged in pesticide" 
formulating, packaging, and 
repackaging; this includes refilling 
establishments (considered a type of 
“repackager”). The EPA database (see 
Unit VIII.D of this preamble) established 
to support the PFP effluent guidelines 
currently includes refilling 
establishments. It does not include the 
other types of facilities covered by 
today’s bulk containment proposal; i.e., 
commercial applicators and custom 
blenders. Therefore, EPA expects that 
the effluent guidelines being developed 
for PFPs will not apply to commercial 
applicators or custom blenders.
C. Background

Pesticide formulating and packaging 
operations currently are regulated by the 
Best Practicable Technologies (BPT) 
Effluent Guidelines for the Pesticide 
Chemicals Point Source Category, 
promulgated in 1978 (40 CFR part 455 
subpart C). This effluent guideline set a 
BPT limitation of “no discharge for 
process wastewater pollutants” for PFP 
facilities that discharge directly to lakes, 
streams, rivers, or other waters of the 
United States (“direct dischargers”). 
Facilities that discharge to publicly 
owned treatment works (POTWs)

(“indirect dischargers”), are not covered 
by the BPT limitations.
D. Expected Approach

Effluent guidelines establish 
limitations on the pollutants discharged 
into waters of the United States from 
industrial point sources. Pollutant 
limitations are based on the best 
performance achievable by appropriate 
control technologies, including in- 
process and wastewater treatment 
technologies.

EPA surveyed a sample population of 
the pesticide formulating and packaging 
industry in 1990. Included among the 
facilities surveyed were companies that 
repackage pesticide products, many of 
which are refilling establishments. EPA 
obtained responses from 188 refilling 
establishments.

Of those refilling establishments, 135 
reported generating wastewater or 
rinsate from rinsing their bulk tanks and 
associated equipment or rinsing the 
other refillable containers. Forty-two 
companies also reported having to 
manage and dispose of some pesticide- 
containing stormwater. The most 
frequently reported means of managing 
these pesticide-containing rinsates and 
stormwaters was through application 
according to label requirements. This 
management practice was reported by 
149 companies.

The management of pesticide- 
containing rinsates and stormwaters by 
application in accordance with the label 
is currently practiced by most refilling 
establishments in the eastern and 
midwestem United States. The most 
common practice in California is to treat 
the pesticide-containing rinsates and 
stormwaters and reuse the treated water. 
California’s practices are different due 
to the diversity of agriculture and 
number of pesticides used during the 
year. Since most of California’s 
agricultural region experiences net 
evaporation, there is apparently not any 
problem associated with an excess or 
accumulation of water needing 
management or disposal.

The bulk containment system 
requirement for refilling establishments 
proposed in today’s Notice (40 CFR part 
165, subpart H) provides for the 
containment of rinsates, spills, or leaks 
and stormwater that may contain 
pesticides. EPA preliminarily believes 
that these proposed requirements are 
consistent with the control technologies 
the Agency is considering as the basis 
for the PFP effluent guidelines and 
standards for pesticide refilling 
establishments. EPA data appear to 
show that zero discharge to surface 
waters is technically feasible at refilling 
establishments, since 98 percent of

these establishments are now achieving 
it. Through the construction of bulk 
containment as proposed today, 
pesticide-containing waters could be 
contained and held for reuse according 
to the label, thus achieving zero 
discharge to surface waters. Therefore, 
EPA anticipates that zero discharge may 
be the basis for the proposed effluent 
guideline for refilling establishments. 
This zero discharge requirement would 
apply to the rinsates and stormwater 
falling within the contained area. The 
zero discharge requirement would 
prohibit discharges by refilling 
establishments both to surface waters 
and to POTWs.
E. Pollution Prevention

EPA is exploring source reduction 
opportunities and applications of the 
environmental management hierarchy 
in developing effluent guidelines (see 
Unit H.D of this preamble). While 
today’s bulk containment proposal 
(subpart H) focuses on preventing the 
pesticide product from becoming a 
source of pollution, the effluent 
guidelines effort focuses on identifying 
opportunities to eliminate or reduce the 
volume of pesticide-containing 
Wastewaters discharged to surface 
waters by refilling establishments. EPA 
is looking at ways to reduce these 
discharges by reducing the generation of 
wastewater and/or reusing these 
wastewaters.

Historically, the effluent guidelines 
program has based its limitations and 
standards on the best performance of 
control technologies demonstrated 
within the industry or transferred from 
other industries. This has included 
pollutant reductions achieved through:

(1) Process changes.
(2) Recycling or reuse at the 

production process stage.
(3) Recycling or reuse following 

treatment.
(4) Treatment only.
EPA notes that some refilling 

establishments currently apply the 
principles of source reduction as 
follows;

(1) Avoid creating a contaminated 
stormwater stream by enclosing 
pesticide bulk storage tanks and loading 
pads under a roof.

(2) Prevent the stormwater from being 
contaminated through better 
housekeeping, such as prompt cleanup 
of spills and leaks, and increased 
inspection and maintenance to avoid 
leaks.

(3) Recover product value contained 
in rinsates through reuse when applying 
pesticides.

At the time of the proposal of the PFP 
effluent guidelines, EPA will request
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comment on a number of issues related 
to refilling establishments, including the 
technical practicality and feasibility of 
the practices listed above and their 
economic achievability at refilling 
establishments. EPA will also solicit 
information on whether other source 
reduction practices should be 
considered.
F. Schedule

EPA’s proposed effluent guidelines 
regulation for die pesticide formulators 
and packagers industry (40 CFR part 
455), which would include the effluent 
guidelines regulation for refilling 
establishments, is scheduled to be 
issued in January 1994. Promulgation of 
the effluent guidelines regulation is 
scheduled for August 1995.
IX. Relationship to Other Programs

Certain laws administered by EPA 
and other agencies may affect the design 
of pesticide containers or procedures 
and standards for removal of residue 
from pesticide containers. This section 
identifies the laws that EPA considers to 
have the most significant impact on 
pesticide containers. The description of 
these laws is for informational purposes 
only; no changes are being proposed in 
the laws described below. Nothing in 
this proposal, if ultimately 
implemented, is intended to alter 
obligations under other statutes.
However, EPA solicits comment on any 
changes that should be made to this 
proposal to aid in coordinating with 
these or other applicable laws and 
regulations.
A. Resource Conservation and Recovery 
Act (RCRA)

Requirements under RCRA may affect 
the handling of pesticide containers 
under certain circumstances. RCRA 
Subtitles C and I are described briefly 
below.

FIFRA sections 19(f)(3) and 19(h) 
specify that FIFRA section 19 does not 
affect the requirements or authorities of 
RCRA. Accordingly, this proposal does 
not alter any existing RCRA 
requirements, and any applicable RCRA 
provisions will apply in addition to the 
provisions of any final rule issued under 
FIFRA section 19. In addition, FIFRA 
section 19(f)(l)(B)(iv) specifies that the 
residue removal regulations may be 
coordinated with requirements for 
container rinsing under RCRA. As 
outlined below, this proposal would 
provide for coordination in this area.

1. Hazardous waste requirements. 
Subtitle C of RCRA creates a cradle-to- 
grave system for managing hazardous 
wastes. RCRA Subtitle C regulations 
include requirements for generators,

transporters, and others who handle 
hazardous wastes. The regulations cover 
any “solid waste” (defined at 42 U.S.C. 
1004 and 40 CFR 261.2) that is listed as 
a hazardous waste or exhibits a 
characteristic of hazardous waste, as set 
out in part 261. Pesticides and pesticide 
containers that are discarded or 
intended to be discarded may qualify as 
hazardous wastes if they are listed 
under § 261.33 (discarded commercial 
chemical products, off-specification 
products or manufacturing 
intermediates, container residues, and 
spill residues), or if they exhibit a 
characteristic of hazardous waste as 
described in part 261 subpart C, and are 
not otherwise exempt from regulation.

A hazardous waste remaining in a 
container is not subject to Subtitle C 
regulation if, among other things, the 
container is “empty” as defined in 
§ 261.7. A container is “empty” if the 
wastes are removed pursuant to 
§ 261.7(b)(1) or (b)(2), or, in the case of 
an acute hazardous waste, the container 
has been triple rinsed or otherwise 
cleaned pursuant to § 261.7(b)(3). It is 
EPA’s intent that triple rinsing as 
provided in this proposal would meet 
the requirements of § 261.7(b)(3), thus 
meeting the directive in FIFRA section 
19(f)(l)(B)(iv).

2. Underground storage tanks. RCRA 
Subtitle I provides for the development 
and implementation of a comprehensive 
regulatory program for “underground 
storage tanks” (USTs), defined at 42 
U.S.C. 6991 and 40 CFR 280.12 as tanks 
that are used to contain an 
accumulation of “regulated substances” 
and whose volume (including 
underground pipes connected thereto) is 
10 percent or more below ground. 
Regulated substances include petroleum 
or substances defined as hazardous 
under the Comprehensive 
Environmental Response,
Compensation, and Liability Act of 1980 
(CERCLA) (except hazardous wastes 
regulated under RCRA Subtitle C). 
CERCLA hazardous substances, 
enumerated at 40 CFR part 302, include 
a number of pesticides. UST 
requirements at 40 CFR part 280 include 
standards for new tanks as well as 
requirements for leak detection, closure, 
corrective action, and financial 
responsibility.

EPA is not aware of the extent of 
industry use of USTs to store 
agricultural pesticides, and therefore 
has not made specific provision in 
subpart H of this proposal for containers 
that may be subject to UST 
requirements. EPA specifically solicits 
comment on the use of underground 
tanks to store agricultural pesticides and 
on the preferred means of coordinating

UST and FIFRA requirements (e.g., by 
exempting containers regulated under 
the UST program from the FIFRA 
requirements for bulk containers).
B. Spill Prevention, Control, and 
Countermeasures (SPCC)

Under section 311(j)(l)(C) of the Clean 
Water Act (CWA), EPA has promulgated 
regulations at 40 CFR part 112 (known 
as the SPCC regulations) for the 
prevention of oil spills into navigable 
waters and adjoining shorelines. The 
regulations apply to facilities that, 
because of their location, could 
reasonably be expected to discharge oil 
into navigable waters or adjoining 
shorelines. Part 112 includes spill 
prevention procedures, methods, and 
equipment requirements for non- 
transportation related facilities with 
total aboveground oil storage capacity 
greater than 1,320 gallons (or greater 
than 660 gallons aboveground in a 
single tank) or buried underground oil 
storage capacity greater than 42,000 
gallons. On October 22,1991 (Ref. 88), 
EPA proposed revisions to these 
regulations clarifying the mandatory 
nature of the rule requirements 
governing SPCC plans.

Because the definition of “oil” under 
CWA section 311 is very broad 
(including oil “of any kind and in any 
form”), it could potentially include 
pesticides that contain oil or are oil- 
based. EPA expects that comparatively 
few of the facilities covered by today’s 
proposal would be subject to SPCC 
requirements. For those few, however, 
both today’s proposed rule and the 
SPCC requirements would apply.
C. Occupational Safety and Health 
Administration (OSHA) Requirements

Thé Occupational Safety and Health 
Act (U.S.C. 2601 et seq.) addresses 
occupational safety and health hazards 
by establishing requirements for 
employers and employees and 
authorizing OSHA to establish 
mandatory occupational safety and 
health standards.

Tanks and containers that are used to 
store flammable and combustible 
liquids in occupational settings are 
subject to OSHA requirements under 29 
CFR 1910.106. For storage tanks,
§ 1910.106(b) contains design and 
construction requirements, including 
standards for materials, spacing,, 
venting, drainage and diking, fire and 
flood resistance, and testing for strength 
and tightness. Section 1910.106(c) 
contains specifications for piping, 
valves, and fittings. Section 1910.106(d) 
sets out design and construction 
requirements for containers and
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portable tanks, and also contains 
specifications for storage areas.
D. Department of Transportation (DOT) 
Hazardous Materials Regulations

The Hazardous Materials 
Transportation Act of 1974, (49 U.S.C. 
1801 et seq) authorizes DOT to 
designate as hazardous materials those 
materials that may pose unreasonable 
risk to health and safety or property, 
and regulate the handling and 
transportation of such materials.

DOT regulates the transportation of 
hazardous materials at 49 CFR parts 171 
through 180 (Hazardous Materials 
Regulations) by prescribing rules for, 
among other things, the manufacture, 
marking, and testing of the packaging or 
container for the hazardous material. A 
hazardous material is defined at 49 CFR
171.8 as a substance that has been 
determined by the Secretary of 
Transportation to be capable of posing 
an unreasonable risk to health, safety, 
and property when transported in 
commerce. DOT lists specific hazardous 
materials at 49 CFR 172.101 and 
172.102, and also defines several 
categories of hazardous materials in 49 
CFR part 173.

Some pesticides classify as hazardous 
materials. For such pesticides, the 
containers would have to comply with 
DOT’S requirements (if the pesticide is 
being transported in commerce) as well 
as the container design rules being 
proposed today. There would be some 
overlap between DOT’S hazardous 
materials regulations and EPA’s 
container design regulations. More 
specifically, DOT’S testing requirements 
for non-bulk packaging at 49 CFR part 
178 include drop-test requirements 
similar to EPA’s proposed drop-test 
regulations for refillable minibulk 
containers. EPA does not intend to 
subject pesticide containers to two sets 
of drop test requirements. If a registrant 
is required to package its pesticide in 
containers that meet these DOT testing 
requirements, then such containers will 
be considered to satisfy EPA’s proposed 
drop test requirement. Additionally, 
EPA believes that containers 
manufactured to DOT specifications 
would meet EPA container integrity 
requirements. Thus, if a pesticide is 
required to be transported in a 
particular DOT specification container, 
then that container would be likely to 
meet EPA’s proposed container integrity 
requirements for nonrefillables at 
§ 165.102(b), for minibulk containers at 
§ 165.124(c), or for bulk containers at 
§ 165.124(f)(1), whichever applies.

X. Statutory Review Requirements
As required by FIFRA 25(a), this 

proposal was submitted to the U.S. 
Department of Agriculture (USDA) for 
review and comment. USDA elected not 
to comment officially on this proposal.

This proposal was submitted to the 
Committee on Agriculture of the U.S. 
House of Representatives and the 
Committee on Agriculture, Nutrition, 
and Forestry of the U.S. Senate. EPA did 
not receive comments on this proposal.

The FIFRA Scientific Advisory Panel 
(SAP) waived its review of this 
proposal.
XI. Public Docket

EPA has established a public docket 
(OPP—190001) containing the material 
used to develop this proposed rule, as 
well as all of the material referenced in 
the References section below. The 
public docket is open from 8 a.m. to 4 
p.m. Monday through Friday, and is 
located in Rm 1132, Cyrstal Mall #2, 
1921 Jefferson Davis Highway,
Arlington, Virginia.
XII. References and Support Documents

1. Archer, T., “Removal of 2,4- 
Dichlorophenoxyacetic Acid (2,4-D) 
Formulations from Noncombustible 
Pesticide Containers,” Bulletin of 
Environmental Contamination and 
Toxicology, 13, 44-51 (1975).

2. Association of American Pesticide 
Control Officials. “SFEREG Survey 
Report Regarding Agrichemical Site 
Remediation and Disposition of Certain 
Agrichemical Containing Materials,” 
(1992).

3. Braun, H.E., et. al. “Efficiency of 
Water Rinsing for the Decontamination 
of Used Pesticide Containers,” Archives 
of Environmental Contamination and 
Toxicology, 12, 257-264 (1983).

4. Broder, M. Tennessee Valley 
Authority, “Containment of Fertilizers 
and Pesticides at Retail Operations,” 
TVA/NFERC-91/3. Circular Z-291. 
Muscle Shoals, AL (1991).

5. Broder, M., D. Nguyen, and A. 
Hamer. Tennessee Valley Authority, 
“Effects of Fertilizer and Pesticide on 
Concrete,” presentation to American 
Society of Agricultural Engineers, 
International Summer Meeting,
Charlotte, NC, (1992).

6. Buzicky, G. Minnesota Department 
of Agriculture, [Costs for cleanup of 
agrichemical dealerships in Minnesota], 
Personal communication to U.S. EPA, 
summarized in memorandum by D. 
Howard, November 11 (1991).

7. Callier, D. U.S. EPA, Region 7, 
[Information on bulk repackaging and 
cross-contamination], Personal 
communication to attendees of

Technical Meeting on Bulk Repackaging 
Issues, May 4 (1993).

8. Conover, W.J. Practical 
Nonparametric Statistics, 2nd edition, 
New York, Wiley and Sons (1980).

9. Dade County Environmental 
Resources Management. “Agrichemical 
Mixer-Loader Wells in Dade County, 
Florida: Potential for Groundwater 
Pollution,” Miami, Florida (1989).

10. Dwinell, S. Florida Department of 
Environmental Regulation, "Final 
Report: Jackson County Pesticide 
Container Recycling Demonstration 
Project,” (1991).

11. Dwinell, S. Florida Department of 
Environmental Regulation, “Final 
Report: South Florida Pesticide 
Container Recycling Demonstration 
Project,” (1991).

12. Eisner, G. Minnesota Department 
of Agriculture, “Earthen Dikes as 
Secondary Containment for Fertilizers,”
(1991).

13. Fawcett, R.S. “Big Spring 
Revisited,” Agrichemical Age, (October, 
1989).

14. Frank, R., et. al. “A System for 
Rinsing Herbicide Residues from Drums 
During Highway Right-of-Way Spray 
Operations,” Bulletin of Environmental 
Contamination Toxicology, 39, 680-687 
(1987).

15. Frieberg, D. Iowa Fertilizer and 
Chemical Association, “Environmental 
Cleanup of Fertilizer and Agricultural 
Chemical Dealer Sites,” (1991).

16. Frieberg, D. Iowa Fertilizer and 
Chemical Association, “Final Report on 
Iowa Pesticide Container Recycling 
Project” (1990).

17. Frieberg, D. Iowa Fertilizer and 
Chemical Association, “Iowa Pilot 
Project: Less than 56 Gallon 
Repackaging,” (1990).

18. Gilding, T. National Agricultural 
Chemicals Association, [Results of 
NACA pesticide container survey], 
Personal communication to U.S. EPA, 
October 12 (1989).

19. Good, G. and A.G. Taylor. Illinois 
Environmental Protection Agency, “A 
Review of Agrichemical Programs and 
Related Water Quality Issues,” Illinois 
Environmental Protection Agency 
Report, Springfield, Illinois (1987).

20. Habecker, M. A. Wisconsin 
Department of Agriculture, Trade 
Consumer Protection, “Environmental 
Contamination at Pesticide Mixing/ 
Loading Facilities: Case Study, 
Investigation and Remedial Action 
Evaluation,” (1989).

21. Hallberg, G. Cooperative 
Extension Service, “Agricultural 
Chemicals and Groundwater Quality in 
Iowa: Status Report, 1985,” Iowa State 
University, Ames, IO (1985).



Federal Register /  Vol. 26, No. 29 /  Friday, February 11, 1994 / Proposed Rules 6773

22. Hallberg, G. “Overview of 
Agricultural Chemicals in Ground 
Water. Agricultural Impacts on Ground 
Water: A Conference,” National Well 
Water Association (1986).

23. Hansen, R. Minnesota Department 
of Agriculture, (Results of pesticide 
container collection programs), Personal 
communications to U.S. EPA, October 4, 
1990, November 1,1990, January 28, 
1991(1990-1991).

24. Hansen, R. and L. Palmer. 
Minnesota Department of Agriculture, 
“Pesticide Container Collection and 
Recycling in Minnesota,” Pesticide 
Waste Management: Technology and 
Regulation, American Qiemical Society, 
Washington, DC (1992).

25. Hsieh, D., et. al.,
“Decontamination of Non-combustible 
Agricultural Pesticide Containers by 
Removal of Emulsifiable Parathion,” 
Environmental Science and Toxicology, 
5,826-829(1972).

26. Illinois Department of Agriculture 
and Illinois State Geological Survey, 
“Agrichemical Facility Site 
Contamination Study” (1993).

27. Jennings, G.D. North Carolina 
Cooperative Extension Service, 
“Pesticides in Private Wells in Moore 
and Hoke Counties,” Draft report, North 
Carolina State University (1991).

28. Kammel, D., R. Noyes, G. 
Riskowski, and V. Hofman. “Designing 
Facilities for Pesticide and Fertilizer 
Containment,” MidWest Plan Service- 
37, Iowa State University, Ames, Iowa 
(1991).

29. Kelleher, K. Houston County 
Recycling Coordinator, [Observations 
from a pesticide container collection 
program), Personal communication to 
U.S. EPA, October 24 (1990).

30. Lamberton, J., et. aL, “Pesticide 
Container Decontamination by Aqueous 
Wash Procedure,” Bulletin of 
Environmental Contamination and 
Toxicology, 16, 528-535 (1976).

31. Leasure, J.K. “Triple Rinsed — Or 
Equivalent,” Southern Illinois 
University, unpublished report (1978).

32. Lohafer, Iowa Department of 
Agriculture and Land Stewardship, 
[Results of minibulk sampling], Personal 
communication to U.S. EPA, December 
7(1990).

33. Long, T. “Groundwater 
Contamination in the Vicinity of 
Agrichemical Mixing and Loading 
Facilities,” Illinois Agricultural 
Pesticides Conference (includes updated 
and supplemental data] (1989).

34. MacDonald, B. Mitchell Systems 
Corporation, “Summarization of 
Nebraska Agrichemical Spill Data,” 
memorandum to U.S. EPA, July 17 
(1991).

35. Magnus son, M. Minnesota 
Department of Agriculture, (Summary of 
the Minnesota Bulk Pesticide 
Repackaging Survey], Personal 
communication within the Minnesota 
Department of Agriculture, January 15 
(1993).

36. Michigan Department of 
Agriculture. “Agricultural Chemicals in 
Michigan Groundwater Pilot Survey of 
1989,” Pesticide and Plant Pest 
Management Division (1989).

37. Michigan Department of 
Agriculture. “Environmental 
Stewardship and the Michigan 
Department of Agriculture: A Report to 
Governor John Engler” (1993).

38. Midwest Agricultural Chemicals 
Association, Inc. “Revised MACA-75 
Manufacturer Specification and User 
Guidelines for Portable Agri-Chemical 
Tanks,” June (1992).

39. Miles, J.,«t. aL, “Assessment of 
Hazards Associated with Pesticide 
Container Disposal and of Rinsing 
Procedures as a Means of Enablipg 
Disposal of Pesticide Containers in 
Sanitary Landfills,” Journal of 
Environmental Science and Health, B, 
305-315 (1983).

40. Minnesota Department of 
Agriculture. “Bulk Pesticide Storage 
Regulations,” Chapter 1505.3010, 
Subpart 2.

41. Minnesota Department of 
Agriculture. “Minnesota Superfund: A 
Report on Use of the Minnesota 
Environmental Response, 
Compensation, and Compliance Fund 
During Fiscal Year 1991” (1991).

42. Morrison, P. Wisconsin 
Department of Agriculture, Trade and 
Consumer Protection, "Bulk Pesticide 
Facility Spills,” Personal 
communication to Mitchell Systems, 
Arlington, VA (1991).

43. Morrison, P. Wisconsin 
Department of Agriculture, Trade and 
Consumer Protection, [Costs for cleanup 
of agrichemical dealerships in 
Wisconsin], Personal communication to 
U.S. EPA summarized in November 12 
memorandum by D. Howard (1991).

44. Morrison, P. Wisconsin 
Department of Agriculture, Trade and 
Consumer Protection, (Explanation of 
certain portions of Wisconsin’s bulk 
pesticide rulesl, Personal 
communication to U.S. EPA (1991).

45. Morrison, P. and S. Kefer. 
Wisconsin Department of Agriculture, 
Trade, and Consumer Protection and 
Wisconsin Department of Natural 
Resources, “Report on Wisconsin 
Pesticide Mixing and Loading Site 
Study,” (1991).

46. Myrick, C. National AgriChemical 
Retailers Association, [Brief 
Summarization of contamination

characteristics associated with 
agrichemical dealerships], Personal 
communication to U.S. EPA, July 21
(1992).

47. Novak, M. Utah Department of 
Environmental Quality, “Survey of 
Potential Soil and Groundwater 
Contamination at Licensed Pesticide 
Dealers in Utah,” (1991).

48. Ozkan, H. Ohio State University, 
“Proper Rinsing and Disposal of 
Pesticide Containers/’ February 14 
(1991).

49. Palmer, L. and R. Hansen. 
Minnesota Department of Agriculture, 
[Information on pesticide container 
collection programs], Personal 
communication to members of the 
Minnesota Pesticide Container Advisory 
Committee, September 30 (1991).

50. Paulson, D. Ciba-Geigy, “Why 
Containment - Industry’s Perspective,” 
Conference Proceedings, National 
Symposium on Pesticide and Fertilizer 
Containment: Design and Management, 
MidWest Plan Service (1992)

51. Peck, D. “The Determination of 
Residue of Certain Pesticides After 
Triple Rinsing,” August (1985).

52. Read, D. Minnesota Department of 
Agriculture, “Agricultural Containment 
Failures,” Personal Communication to 
U. S. EPA. January 28 (1992).

53. Sausville, P. New York 
Department of Environmental 
Conservation, “The Pros and Cons of 
Concrete,” Aboveground Tank Update, 
July, pp. 13-14 (1991).

54. Stumpf, K. Ciba-Geigy, [Examples 
of point source contamination involving 
pesticides], Personal communication to 
U.S. EPA, July 24 (1992).

55. Taylor, A. Illinois Environmental 
Protection Agency, “Field Investigation 
Reports of Seven Agrichemical 
Transportation Spills in Illinois,” ,
(1990).

56. Taylor, A. Illinois Environmental 
Protection Agency, [Costs for cleanup of 
agrichemical dealerships in Illinois], 
Personal communication with U.S. EPA 
summarized in November 15 
memorandum by D. Howard (1991).

57. Taylor, A. Illinois Environmental 
Protection Agency, “Testimony in 
Support of Regulatory Proposals 
Regarding Agrichemical Storage and 
Handling Facilities,” (1989).

58. Tennessee Valley Authority. 
“Environmental Handbook for Fertilizer 
and Agrichemical Dealers,” editor: J. 
Parker, TVA/NFERC-91/11. Circular Z— 
303. Muscle Shoals, AL (1991).

59. Tieman, T. Wright State 
University, “Assessment of Rinsing 
Procedures for Removing Pesticides 
from Containers Used by Agricultural 
Applicators,” Quarterly Progress Report



6774 F e d e r a l R e g is t e r  / Vol. 26, No. 29 / Friday, February 11, 1994 / Proposed Rules

submitted to U.S. EPA, February 1
(1990) .

60. U.S. Coast Guard. National 
Response Center [selected spill data 
with summary notes by U.S. EPA Office 
of Pesticide Programs] (1982 through 
1991).

61. U.S EPA and Paper Shipping Sack 
Manufacturers Association, “EPA/ 
PSSMA Paper Bag Residue Study”
(1993).

62. U.S. EPA, Office of Compliance 
Monitoring. “Amendment to the July 11, 
1977 Enforcement Policy Applicable to 
Bulk Shipment of Pesticides,” March 4
(1991) .

63. U.S. EPA, Office of Compliance 
Monitoring. “Enforcement Policy 
Applicable to Bulk Shipment of 
Pesticides,” July 11 (1977).

64. U.S. EPA, Office of Pesticide 
Programs. “Label Improvement Program 
— Storage and Disposal Label 
Statements,” Pesticide Regulation 
Notice 83-3 (1983).

65. U.S. EPA, Office of Pesticide 
Programs. “Pesticide Containers: A 
Report to Congress,” EPA publication 
number EPA 540/09-91-116, May
(1992) .

66. U.S. EPA, Office of Pesticide 
Programs. “Registrant information on 
bulk-related spills,” September 25 
(1992).

67. U.S. EPA, Office of Pesticide 
Programs. “Regulatory Impact Analysis: 
Proposed Container Design and Residue 
Removal Regulations Under the Federal 
Insecticide Fungicide and Rodenticide 
Act as Amended 1988,” (1993).

68. U.S. EPA, Office of Pesticide 
Programs. “Regulatory Impact Analysis: 
Standards for Pesticide Containment 
Structures Under the Federal Insecticide 
Fungicide and Rodenticide Act as 
Amended, 1988,” (1993).

69. U.S. EPA, Office of Pesticide 
Programs. Research conducted by 
Formulogics, Inc., “Triple Rinsing of 
Containers, Rinsing Variables” (1991).

70. U.S. EPA, Office of Pesticide 
Programs. “State of the States: Pesticide 
Storage, Disposal and Transportation,” 
prepared for EPA by Mitchell Systems 
Corporation, EPA publication number 
EPA 734—R—92—012 (1992).

71. U.S. EPA, Office of Pesticide 
Programs. “Status of State Regulations 
for Containment of Pesticide Bulk 
Containers,” December 31 (1992).

72. U.S. EPA, Office of Pesticide 
Programs. “Supporting Statement for 
SF-83 Container Design and Residue 
Removal Regulations (40 CFR part 
165),” prepared for EPA by Mitchell 
Systems Corporation (1993).

73. U.S. EPA, Office of Pesticide 
Programs. “Supporting Statement for 
SF-83 Containment Structure

Regulations (40 CFR part 165),” 
prepared for EPA by Mitchell Systems 
Corporation (1993).

74. U.S. EPA, Office of Pesticide 
Programs. “Trip Report to Missouri,” 
May 25 (1990).

75. U.S. EPA, Office of Research and 
Development. “NPDES best 
management practices guidance 
document,” EPA publication number 
EPA-600/9—79-045, December (1979).

76. United Nations.
“Recommendations on the Transport of 
Dangerous Goods,” 6th revised edition, 
New York (1989).

77. Vieira, K. Clorox, [Data from 
container rinsing tests conducted by 
Chemical Specialties Manufacturers 
Association], Personal communication 
to U.S. EPA, July 13 (1993).

78. Wisconsin Department of 
Agriculture, Trade, and Consumer 
Protection. “Background Report on 
Proposed Chapter Ag 163, Wisconsin 
Administrative Code (pesticide bulk 
storage),” (1985).

79. Wisconsin Department of 
Agriculture, Trade, and Consumer 
Protection, Agricultural Resource 
Management Division. “Explanations 
and Interpretations of Ag 163,
Wisconsin Administrative Code, 
Pesticide Bulk Storage,” (1989).

80. Zuelsdorff, N. Wisconsin 
Department of Agriculture, Trade, and 
Consumer Protection, “Pesticide Storage 
and Spill Containment; State 
Initiatives,” Proceedings, National 
Symposium on Pesticide and Fertilizer 
Containment: Design and Management, 
MidWest Plan Service, Iowa State 
University, Ames, IO (1991). 
Legislative/Administrative References.

81. Leahy, P., 134 Congressional 
Record S13454, daily edition September 
28 (1988).

82. U.S. DOT. “Performance-Oriented 
Packaging Standards; Changes to 
Classification, Hazard Communication, 
Packaging and Handling Requirements 
Based on UN Standards and Agency 
Initiative,” 55 FR 52402, December 21 
(1990).

83. U.S. DOT. “Performance-Oriented 
Packaging Standards; Revisions and 
Response to Petitions for 
Reconsideration,” 56 FR 66124, 
December 20 (1991).

84. U.S. DOT. “Intermediate Bulk 
Containers for Hazardous Materials,” 57 
FR 36694, August 14 (1992).

85. U.S. EPA, Office of Air. “Approval 
and Promulgation of State 
Implementation Plans: Clean Air Act 
Amendments to Prevent Significant 
Deterioration, 43 FR 26395, June 19 
(1978).

86. U.S. EPA, Office of Compliance 
Monitoring. “Interim Determination of

Adequacy of State Pesticide Residue 
Removal Programs,” 58 FR 43994, 
August 18 (1993).

87. U.S. EPA, Office of Compliance 
Monitoring. “Pesticide Management and 
Disposal,” 58 FR 26856, May 5 (1993).

88. U.S. EPA, Office of Emergency 
and Remedial Response. "Oil Pollution 
Prevention; Non-transportation Related 
Onshore and Offshore Facilities; 
Proposed Rules,” 56 FR 54612, October 
22 (1991).

89. U.S. EPA, Office of Pesticide 
Programs. “Incentives for Development 
and Registration of Reduced Risk 
Pesticides,” 57 FR 32140, July 20 (1992).

90. U.S. EPA, Office of Pesticide 
Programs. “Notice of Voluntary 
Packaging Standardization Scheme for 
Liquid Agricultural Pesticide 
Formulations,” 49 FR 212, October 31 
(1984).

91. U.S. EPA, Office of Pesticide 
Programs. “Reporting Requirements for 
Risk/Benefit Information,” 57 FR 44290, 
September 24 (1992).

92. U.S. EPA, Office of Pesticide 
Programs. “Worker Protection 
Standard,” 57 FR 38102, August 21 
(1992).

93. U.S. EPA, Office of Solid Waste. 
“Hazardous Waste Management System: 
General,” 45 FR 33066, May 19 (1980).

94. U.S. EPA, Office of Solid Waste. 
“Wood Preserving; Identification and 
Listing of Hazardous Waste; Final 
Rule,” 55 FR 50450, December 6 (1990).

95. U.S. EPA, Office of Solid Waste. 
“Wood Preserving; Identification and 
Listing of Hazardous Waste; Standards 
and Interim Status Standards for 
Owners arid Operators of Hazardous 
Waste Treatment, Storage, and Disposal 
Facilities; Proposed Rulemaking,” 56 FR 
63848, December 5 (1991).

96. U.S. EPA, Office of Underground 
Storage Tanks. “Underground Storage 
Tanks; Technical Requirements and 
State Program Approval; Final Rules,”
53 FR 37082, September 23 (1988).

97. U.S. EPA, Office of Water. 
“Pesticide Chemicals Manufacturing 
Effluent Limitations Guidelines and 
Standards,” 57 FR 12560, April 10
(1992).

98. U.S. EPA. “Pollution Prevention 
Strategy,” 56 FR 7849, February 26 
(1991).
XIII. Regulatory Assessment 
Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA 
must determine whether a rule is 
“major” by performing a Regulatory 
Impact Analysis (RIA). EPA has 
determined that this is not a major rule 
because it is not likely to have: (1) An



Federal Register /  Vol. 26, No. 29 /  Friday, February 11, 1994 / Proposed Rules 6775

annual effect on the economy of $100 
million or more, (2) a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions, or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. Two RIAs 
— one for the container and labeling 
requirements and one for the 
containment requirements — have been 
developed and submitted to the Office 
of Management and Budget (OMB) for 
review (Refs. 67 and 68). These 
documents are available for public 
inspection at the address given at the 
beginning of this Federal Register 
notice. In addition, this proposed rule 
was submitted to OMB for review as 
required by E .0 .12291. Unless 
otherwise specified, the discussion 
below represents a summary of the two 
RIAs together.

In developing the proposed 
regulations, EPA analyzed three 
regulatory options in each of the RIAs. 
Regulatory Option 2 represents EPA’s 
proposed rule, Regulatory Option 1 
represents a less stringent option and 
Regulatory Option 3 represents a more 
stringent option.

The proposed rule would primarily 
affect registrants (formulators) who 
package formulated pesticide products 
(formulating industry), refillers/refilling 
establishments (generally agrichemical 
dealers) who refill refillable containers 
(refilling industry), independent (for- 
hire) aerial and ground applicators who 
apply agricultural pesticides for 
compensation, and household and 
certain institutional end users who will 
be affected by a triple rinse requirement 
for the first time, Representative 
facilities were developed for each of the 
groups (except end users) according to 
size and, for formulators, the pesticide 
market segment served.

The costs of compliance were 
estimated on an individual facility and 
a total industry basis, resulting in 
uneven cost streams representing 
capital, initial, intermittent, compliance 
period and operational and maintenance 
(annual) costs of compliance. Such 
compliance streams were converted to 
an equivalent, constant-level cost per 
year (an annualized cost) using an 
annual revenue requirement (ARR) 
methodology. The annualized cost or 
ARR for each representative facility was 
then compared to that facility’s sales 
and profits before tax to estimate the 
impacts of compliance. Any facility 
with an ARR to sales ratio greater than

1.0 percent and an ARR to profits before 
tax ratio of greater than 20 percent 
would be considered significantly 
affected.

The total combined estimated costs of 
compliance for the proposed rule would 
be $27.2 million to $37.7 million under 
Regulatory Option 1; $38.7 million to 
$49.9 million under Regulatory Option 
2 (EPA’s proposed option); and $102.6 
million to $113.8 million under 
Regulatory Option 3.

Under Regulatory Option 2 (the 
proposed rule), the total costs to each of 
the industry sectors would be $19.9 
million to $27.2 million for the 
formulating industry, $11.2 million for 
the refilling industry, $1.6 million for 
the independent (for-hire) applicator 
industry, and $6.0 million to $9.9 
million for end users. The formulating 
industry would be most affected, 
bearing at least 50 percent of the total 
costs of these proposed regulations.

The container RIA analyzes each of 
the regulatory options in two scenarios, 
based on the number of container/ 
formulation combinations that are 
assumed would be tested for the 
nonrefillable container residue removal 
standard. Scenario 1 assumes 50 percent 
of all rigid container/dilutable 
formulation combinations would be 
tested for residue removal, and Scenario 
2 assumes 100 percent of all such 
combinations would be tested.

In general, formulating facilities 
would not be significantly affected 
under Scenario 1 of Regulatory Option
2. However, under Scenario 2 of 
Regulatory Option 2, the following 
representative formulating facilities 
would be affected significantly: small 
formulating facilities in all of the 
pesticide sectors, one of the model large 
agricultural facilities, and medium 
representative industrial facilities.

Refilling facilities would not incur 
significant impacts as a result of either 
the container standards or the 
containment standards. Some 
independent (for-hire) aerial and ground 
applicators (less than 20 small and less 
than 80 medium aerial applicators) 
would be significantly affected by the 
proposed rule. The number of small 
applicators projected to be significantly 
affected as a result of the costs of 
compliance does not represent a 
substantial number of small aerial 
applicators.

EPA believes that rinsates and runoff 
from pads will not be required to be 
treated as hazardous wastes. According 
to an Office of Water survey, 98 percent 
of facilities surveyed are able to recycle 
rinsates as reusable pesticide. The 
remainder of facilities will be accounted 
for under water effluent guidelines.

Thus EPA estimates that the additional 
costs imposed by the proposed 
containment rule for disposal of runoff 
and rinsates are zero.

The combined direct benefits of the 
rule have been estimated in a range of 
$11.1 million to $16.0 million, with the 
midpoint at $13.6 million, as well as 
1,650 to 2,250 acute illness incidents 
avoided annually. The proposed 
container design/residue removal 
regulations are expected to generate 
direct health and environmental 
benefits due to fewer incidents of 
container failure, better “usability” of 
containers, and less human and 
environmental exposure to 
insufficiently rinsed containers. These 
benefits are expected to range from $4.1 
to $5.0 million and 1,650 to 2,250 acute 
illness incidents avoided annually. The 
proposed containment regulations are 
expected to generate direct 
environmental and health benefits due 
to fewer uncontrolled releases of 
pesticides into the environment. These 
benefits are evaluated in terms of 
avoided costs for remediating 
contaminated sites and are estimated to 
range from $7.0 to $11.0 million 
annually.

In addition, indirect benefits are 
estimated based on the expected shift 
from nonrefillable to refillable 
containers. All of these indirect benefits 
($106.1 million) are attributable to the 
shift from nonrefillables to refillables. It 
is possible that all of this shift could 
occur without this regulation over time. 
Therefore, it is assumed that 25 to 75 
percent of this shift is due to this rule.
In this case, total indirect benefits 
would be estimated at $26.5 to $79.6 
million annually. EPA solicits 
comments on the extent to which the 
indirect benefits as characterized in the 
Container Design/Residue Removal RIA 
properly reflect the percentage of 
indirect benefits that would be 
attributable to the rule.
B. Regulatory Flexibility Act

This rule was reviewed under the 
provisions of section 3(a) of the 
Regulatory Flexibility Act (RFA) [5 
U.S.C. 605(b)]. The results of that review 
have been incorporated into the 
regulatory impact analyses.

The RFA requires that regulatory 
agencies consider the potential impacts 
of regulations on small businesses. A 
significant adverse impact exists if one 
of the following criteria is met: (1) 
Annual compliance costs increase total 
costs of production for small entities, for 
the pertinent process or product being 
regulated, by more than five percent, (2) 
compliance costs as a percent of sales 
for small entities are at least ten percent
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higher than compliance costs as a 
percent of sales for large entities, (3) 
capital costs of compliance represent a 
significant portion of capital available to 
small entities, considering internal cash 
flow plus external financial capabilities, 
and (4) the requirements of the 
regulation are likely to result in closure 
of small entities.

In developing these regulations, EPA 
has considered impacts on small 
businesses by analyzing different 
stringency levels of regulations 
(Regulatory Options 1,2, and 3).
Further, as indicated in Unit XHI.A of 
this preamble, sensitivity analysis was 
evaluated on the residue removal testing 
issue through the inclusion of scenarios 
1 and 2 under each regulatory option in 
the container RIA. Scenario 1 assumes 
50 percent of all rigid container/ 
dilutable formulation combinations 
would be tested for residue removal, 
and Scenario 2 assumes 100 percent of 
all such combinations would be tested.

The analysis indicates small facilities 
would not be significantly impacted 
under Regulatory Option 1 and Scenario 
1 of Regulatory Option 2. Scenario 1 
reflects EPA's anticipation that many 
container/formulation combinations 
will not require residue removal testing. 
This is because registrants (formulators) 
would acquire data that is acceptable to 
EPA from other registrants and sources.
If formulators can demonstrate that a 
product shares the same formulation 
characteristics as one that has met the 
residue removal standard and is 
packaged in the same container that has 
been documented as meeting the 
standard with that type of formulation, 
the burden on small formulators is 
smaller. While it is not known just what 
percentage of container/formulation 
combinations would ultimately be 
tested, analysis clearly indicates that if 
all rigid/dilutable combinations were 
tested, small formulating facilities in all 
of the pesticide sectors would likely 
experience significant impacts under 
two regulatory options.

Neither the container RIA nor the 
containment RIA indicate that the 
representative refillers/refilling 
establishments would be adversely 
affected by compliance with the 
proposed regulations.

Some small for-hire applicators, 
primarily aerial application businesses,
(1) may experience increases in total 
costs of production that are greater than 
five percent, (2) may have compliance 
costs at least ten percent higher than 
those for large entities, and (3} may face 
closure as a result of the proposed rule. 
However, the number of small aerial 
applicators adversely impacted cannot 
be considered "substantial,” and such

entities could avoid the costs of 
compliance with the containment 
portion of the proposed rule by working 
from smaller, nonbulk containers.
C. Paperwork Reduction Act

The information collection 
requirements contained in this proposed 
rule have been submitted for approval to 
the Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Two 
Information Collection Requests (ICRs) 
— one for the container and labeling 
requirements and one for the 
containment requirements — have been 
prepared by EPA (Refs. 72 and 73) and 
copies may be obtained from Sandy 
Farmer, Information Policy Branch 
(2136), EPA, 401 M St., SW., 
Washington, DC 20460 or by calling 
(202) 260-2740.

According to the container ICR, the 
total annual burden to respondents and 
EPA is estimated to be 573,425 hours. In 
addition, total annual costs to 
respondents and EPA are estimated to 
be $16,669,059. Public respondent 
burden for this collection of information 
(for the container standards) is 
estimated to average 93.90 hours per 
response, including the time for: 
reviewing instructions; planning and 
coordinating compliance activities; 
creating new and gathering existing 
data; compiling and reviewing data; 
completing paperwork and submitting 
the required data to EPA; and 
maintaining data in company files.

According to the containment ICR, the 
total annual burden to industry and EPA 
is estimated tube 15,519 hours. Total 
annual costs to respondents and EPA 
are estimated to be $473,263. Public 
respondent burden for this collection of 
information (for the containment 
standards) is estimated to average 2.72 
hours per response, including the time 
for: reviewing instructions; planning 
and coordinating compliance activities; 
creating new and gathering existing 
data; compiling and reviewing data; 
completing paperwork; and maintaining 
data in company files.

Send comments regarding these 
burden estimates or any other aspect of 
these collections of information, 
including suggestions for reducing the 
burden, to Chief, Information Policy 
Branch, 2136, U.S. Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC. 20460; and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, D.C. 20503, Attn: 
Desk Officer for EPA. The final rule will 
respond to any OMB or public 
comments on the information collection 
contained in this proposal.

L is t  o f  S u b je c ts  

40 CFR Part 156
Environmental protection, Labeling, 

Pesticides and pests.
40 CFR Part 165

Environmental protection, Packaging 
and containers, Pesticides and pests, 
Waste treatment and disposal.

Dated: February 2,1994.
Carol M. Browner,
Adm inistrator. •

Therefore, it is proposed that 40 CFR 
chapter I, subchapter E, be amended as 
follows:

PART 156—{AMENDED]

1. In part 156:
a. The authority citation would 

continue to read as follows;
Authority: 7 U.S.C. 136-136y.

b. In § 156.10 by adding paragraph
(d)(7), and by revising paragraphs (f) 
and (i)(2)(ix) to read as follows;
§156.10 Labeling requirements.
*  *  *  *  4r

(d) * * *
(7) For pesticide packaged in a 

refillable container, an appropriately 
sized area on the label shall be left blank 
to allow the net weight or measure of 
content to be marked in by the refilling 
establishment prior to distribution or 
sale of the pesticide.
★  *  *  «  *

(f) Producing establishments 
registration number. The producing 
establishment registration number 
preceded by the phrase "EPA Est.", of 
the final establishment at which the 
product was produced may appear in 
any suitable location on the label or 
immediate container. It must appear on 
the wrapper or outside container of the 
package if the EPA establishment 
registration number on the immediate 
container cannot be clearly read through 
such wrapper or container. For pesticide 
packaged in a refillable container, an 
appropriately sized area on the label 
shall be left blank after the phrase "EPA 
Est.” to allow the EPA establishment 
registration number to be marked in by 
the refilling establishment prior to 
distribution or sale of the pestici de.
*  *  * • *  *

(1) * * *
(2) *  *  *
(ix) Specific directions concerning the 

storage, residue removal and disposal of 
the pesticide and its container, in 
accordance with § § 156.140 and 
156.144 and part 165 of this chapter and
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other Agency instructions. These 
instructions shall be grouped and 
appear under the heading, “Storage and 
Disposal.”
* * * * *

c By adding subpart H entitled 
“Container Labeling,” consisting of 
§ § 156.140 and 156.144, to read as 
follows:
Subpart H - Container Labeling 
s«: I
156.140 Identification of container types. 
156.144 Residue removal instructions.

Subpart H— Container Labeling
§ 156.140 Identification of container types.

The following statement(s) shall be 
placed on the label or container. The 
information may be located on any part 
of the container except the closure. If 
the statements are placed on the 
container, they shall be permanently 
marked on the container.

(a) Nonrefillable container—  (1) 
Statement identifying a nonrefillable 
container. The following statement is 
required:

Nonrefillable container. Do not reuse or 
refill this container. Offer for recycling if 
possible.

(2) Batch code. A lot number, or other 
code used by the registrant or producer 
to identify the batch of the pesticide 
product which is distributed and sold.

(b) Refillable container. The following 
statement is required:

Refill this container only with pesticide.
Do not reuse this container for any other 
purpose.

§156.144 Residue removal instructions.
(a) General. Except as provided by 

paragraph (b) of this section, each 
pesticide product must bear on the label 
instructions pertaining to the removal of 
pesticide residues from the container 
prior to container disposal that are 
specified in this section. The residue 
removal statements and instructions are 
required for both nonrefillable and 
refillable containers.

(b) Modification. EPA may, on its own 
initiative or based on data submitted by 
any person, modify or waive the 
requirements of this section, or permit 
or require alternative labeling 
statements.

(c) Placement and subheading of 
residue removal statements —  (1) 
Placement. All residue removal 
statements and instructions shall be 
placed under the ‘Directions for Use’ 
portion of the label, under the heading 
“Storage and Disposal.”

(2) Subheading. All residue removal 
statements and instructions shall be

grouped together under the subheading 
‘Container Cleaning’.

(d) Residue removal statements for 
nonrefillable containers. The label of 
each pesticide packaged in a 
nonrefillable container shall bear the 
following residue removal statements 
and instructions as appropriate.

(1) Rigid container containing a liquid 
or dry dilutable pesticide. The statement 
in paragraph (d)(l)(i) of this section and 
the instructions of either paragraph
(d)(l)(ii) or (d)(l)(iii) of this section, as 
appropriate, shall appear on the label of 
liquid or dry dilutable pesticides 
packaged in rigid containers.

(i) Timing of the residue removal 
procedure. (A) The following statement 
must immediately precede the 
instructions required in paragraph
(d)(l)(ii) or (d)(l)(iii) of this section:

Clean container immediately after 
emptying.

(B) When both triple and pressure 
rinse procedures will be allowed, the 
statement of paragraph (d)(l)(i)(A) of 
this section may be substituted with the 
following statement:

Triple rinse or pressure rinse container 
immediately after emptying.

(C) When only a triple rinse container 
cleaning procedure will be required, the 
statement of paragraph (d)(l)(i)(A) of 
this section may be substituted with the 
following statement:

Triple rinse container immediately after 
emptying.

(D) When only a pressure rinse 
container cleaning procedure will be 
required, the statement of paragraph
(d)(l)(i)(A) of this section may be 
substituted with the following 
statement:

Pressure rinse container immediately after 
emptying.

(ii) Residue removal instructions for 
dilutable liquid pesticides. One of the 
following instructions shall appear on 
the label of dilutable liquid pesticide 
products, but both instructions may be 
used.

(A) Triple rinse. For triple rinse, use 
the following label instruction:

Triple Rinse as follows: Empty the 
remaining contents of this container into 
application equipment, and drain for 30 
seconds after the flow begins to drip. Fill the 
container 1/4 full with water and recap. 
Agitate for 30 seconds. Pour rinsate into 
application equipment or store rinsate for 
later use or disposal. Drain for 30 seconds 
after the flow begins to drip. Repeat this 
procedure two more times.

(B) Pressure rinse. For pressure rinse, 
use the following label instruction:

Pressure rinse as follows: Empty the 
remaining contents of this container into 
application equipment, and continue to drain 
for 30 seconds after the flow begins to drip. 
Hold container over application equipment 
or collect rinsate for later use or disposal. 
Insert pressure rinsing nozzle, and rinse at 40 
PSI for 30 seconds. Drain for 30 seconds after 
the flow begins to drip.

(iii) Residue removal instructions for 
dilutable dry pesticides. One of the 
following instructions shall appear on 
the label of dilutable dry pesticide 
products, but both instructions may be 
used.

(A) Triple rinse. For triple rinse, use 
the following label instruction:

Triple Rinse as follows: Empty the 
remaining contents of this container into 
application equipment. Fill the container 1/
4 fall with water and recap. Agitate for 30 
seconds. Pour rinsate into application 
equipment or store rinsate for later use or 
disposal. Drain for 30 seconds after the flow 
begins to drip. Repeat this procedure two 
more times.

(B) Pressure rinse. For pressure rinse, 
use the following label instruction:

Pressure rinse as follows: Empty the 
remaining contents of this container into 
application equipment. Hold container over 
application equipment or collect rinsate for 
later use or disposal. Insert pressure rinsing 
nozzle, and rinse at 40 PSI for 30 seconds. 
Drain for 30 seconds after the flow begins to 
drip.

(iv) Non-water diluent. (A) 
registrant who wishes to require users to 
clean a container with a diluent other 
than water (e.g., solvents) must submit 
to the Agency a written request to 
modify the residue removal instructions 
of paragraph (d)(l)(ii) or (iii) of this 
section, as applicable. The registrant 
may not distribute or sell the pesticide 
until the Agency approves the request in 
writing.

(B) The registrant must indicate why 
a non-water diluent is necessary for 
efficient residue removal, and must 
propose residue removal instructions 
that are appropriate for the 
characteristics and formulation of the 
pesticide product and non-water 
diluent. The proposed residue removal 
instructions must identify the diluent. If 
the Directions for Use permit the 
application of a mixture of the pesticide 
and the non-water diluent, the 
instructions may allow the rinsate to be 
added to the application equipment. If 
the Directions for Use do not identify 
the nonwater diluent as an allowable 
addition to the pesticide, the
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instructions must require collection and 
storage of the rinsate in a rinsate 
collection system.

(C) The Agency may approve the 
request if the Agency finds that the 
proposed instructions are necessary and 
appropriate.

(2) [Reserved]
(e) Residue removal statements for 

refutable containers. The label of 
pesticide packaged in refillable 
containers shall bear the following 
statements and instructions.

(1) Timing o f the residue removal 
procedure, (i) The following statement 
must immediately precede the 
instructions required in paragraph (e)(2) 
of this section:

Clean container before disposal.

(ii) The statement in paragraph
(e)(l)(i) of this section may be 
substituted with the following statement 
or another phrase that more precisely 
describes the cleaning procedure:

Pressure rinse container before disposal.

(2) Residue removal instructions prior 
to container disposal, (i) A statement 
giving instructions on cleaning each 
refillable container prior to disposal is 
required. Instructions shall be given for 
all pesticide products, including those 
that do not require dilution prior to 
application.

(ii) The statement on residue removal 
instructions shall be appropriate for the 
characteristics and formulation of the 
pesticide product and must be adequate 
to protect human health and the 
environment.

(iii) Subject to meeting the standard in 
paragraph (e)(2)(ii) of this section, the 
statement on residue removal 
instructions could include any one of 
the following:

(A) The refilling residue removal 
procedure developed by the registrant 
for the pesticide product.

(B) Stan dard.industry practices for 
pesticide refillable containers.

(C) For pesticides that require dilution 
prior to application, the following 
statement:

Empty the remaining contents from this 
container. Fill the container about 10 percent 
full with water. Agitate vigorously or 
recirculate water with the pump for 2 
minutes. Pour or pump rinsate into 
application equipment or rinsate collection 
system. Repeat this rinsing procedure two 
more times.

(D) Any other statement the registrant 
considers appropriate.

(f) Compliance date. As of [2 years 
after the date of publication of the final 
rule in the Federal Register] the labels

of all pesticide products distributed or 
sold by the registrant in nonrefillable 
and refillable containers shall be in 
compliance with the requirements of 
this part.

PART 165— [AMENDED]
2. In part 165:
a. By revising the authority citation to 

read as follows:
Authority: 7 U.S.C. 136a, 136f, 136m, 136q 

and 136w.

§165.11 [Removed]
b. By removing §165.11 

§§165.1-165.10 [Redesignated]
c. By redesignating § § 165.1 through 

165.10 as set forth in the table below, 
and by transferring all of the newly 
redesignated sections to subpart A of 
part 165:

Redesignation Table

Old New

165.1 ................... ......... .......................  165.3
165.2....................... ..
165.3 .......................... .
165.4.............................
165.5.............................
165.6.............................
165.7 .......... ..................
165.8 ........... .............. ................... 16511
165.9.............................
165.10...........................

SUBPARTS B-D [Reserved]
d. By removing and reserving the 

designations for subparts B through D.
e. By revising newly redesignated 

§ 165.1 to read as follows:
§ 165.1 Authorization and scope.

(a) The regulations and recommended 
procedures in this part address 
management of excess pesticides, 
management of pesticide containers, 
and acceptance by the Administrator of 
pesticides for safe disposal. The 
following provisions apply only to 
subpart A of this part:

(1) Regulations for acceptance for safe 
disposal of pesticides canceled under 
section 6(e) and recommended 
procedures for disposal or storage of 
pesticides, pesticide containers, and 
pesticide-related wastes are those which 
the Administrator judges as necessary, 
with an adequate margin of safety, to 
protect public health and the 
environment. Such procedures are 
subject to addition and revision as the 
Administrator deems necessary.

(2) The recommended procedures for 
the disposal of pesticides and pesticide

containers apply to all pesticides, 
pesticide-related wastes (and their 
containers) including those which are or 
may in the future be registered for 
general use or restricted use, or covered 
under an experimental use permit, 
except those single containers discussed 
in paragraph (a)(4) of this section. These 
disposal procedures are mandatory only 
for the Agency in carrying out its 
pesticide and container disposal 
operations.

(3) The recommended procedures and 
criteria for the storage of pesticides and 
pesticide containers apply to all 
pesticides and excess pesticides and to 
used empty containers and containers 
which contain pesticides. These 
procedures and criteria apply to all sites 
and facilities where pesticides that are 
classed as highly toxic or moderately 
toxic, and bear the signal words 
DANGER, POISON, or WARNING, or 
the skull and crossbones symbol, on the 
label are stored. Pesticides covered by 
an experimental use permit should also 
be stored in accordance with these 
procedures. These procedures are 
mandatory only for the Agency in 
carrying out its pesticide and container 
storage operations. Temporary storage 
by the user of the quantity of the 
pesticide needed for a single application 
may be undertaken in isolated areas in 
accordance with the procedures and 
criteria given in § 165.16(a).

(4) Recommended pesticide and 
pesticide container disposal procedures 
shall not apply to containers of 
pesticides registered for use in the home 
and garden if securely wrapped in 
several layers of paper and disposed of 
singly during routine municipal solid 
waste disposal, nor to containers of 
pesticides used on farms and ranches 
where disposal by an open-field burial 
of single containers is undertaken with 
due regard to the protection of surface 
and sub-surface waters.

(b) As a general guideline, the owner 
of excess pesticides should first exhaust 
the two following avenues before 
undertaking final disposal:

(1) Use for the purpose originally 
intended, at the prescribed dosage rates, 
providing these are currently legal 
under all Federal,, State, and local laws 
and regulations.

(2) Return to the manufacturer or 
distributor for potential re-labeling, 
recovery of resources, or reprocessing 
into other materials. Transportation 
must be in accordance with all currently 
applicable U.S. Department of 
Transportation regulations.
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§ 165.3 [Amended]
f. Newly designated § 165.3 is 

amended by removing paragraphs (a),
(d), (e), (g), m m  0)* (pit (s), (u), and
(yl . .

g. Section 165.3 is further amended by 
removing the remaining paragraph 
designations, anunging the remaining 
definitions in alphabetical order, 
revising the definitions for “Container/* 
and “Triple rinse/* and by adding 
alphabetically the other terms and 
definitions set forth below to read as 
follows:
§ 165J Definitions.
* * * * *

Act means the Federal Insecticide, 
Fungicide and Rodentidde Act.
* * * ,. * *

Agricultural pesticide means any 
pesticide product labeled for use in a 
nursery or greenhouse or for use in the 
production of any agricultural 
commodity, Including any plant, plant 
part, animal, or animal product 
produced by persons (including farmers, 
ranchers, vineyardists, plant 
propagators, Christmas tree growers, 
aquacuhuralists, horticulturists, 
orchardists, foresters, or other 
comparable persons] primarily for sale, 
consumption, propagation or other use 
by man or animals.

Appurtenances means equipment or 
devices which are used for the purpose 
of transferring pesticides from a bulk 
container or to any refillable container, 
including but not limited to, hoses, 
fittings, plumbing, valves, gauges, 
pumps and metering devices.

Container means any package, can, 
bottle* bag, barrel, drum, tank, or other 
containing-device (excluding spray 
appUcator tanks) used to enclose a 
pesticide or pesticide-related waste. 
Containers that are used to sell or 
distnbute a pesticide product and that 
are also spray applicator tanks are 
considered to be containers for the 
purposes of this part.

Containment pad means any structure 
that is designed and constructed to 
intercept and contain pesticides, 
rinsates, and equipment wash water and 
prevent them from running off or 
(caching from a pesticide dispensing 
area.

Containment structure means either a 
secondary containment unit or a 
containment pad.

Design type means the characteristics 
o* design and construction of a 
container that render it distinguishable 
Jam other containers. A container 
design type is defined by the following 
parameters: structural design, size, 
material of construction, wall thickness,

manner of construction, and, for 
refillable containers as appropriate, 
pump fittings. A change in any one of 
these parameters constitutes a different 
design type, except that a design type 
may include containers with various 
surface treatments and containers that 
differ only in their lesser design height.

Dry bulk container means a refillable 
container designed and constructed to 
hold only dry pesticide formulations 
with the capacity to hold undivided 
quantities of greater than 2,000 
kilograms (4,409 pounds).

Dry minibulk container means a 
refillable container designed and 
constructed to hold only dry pesticide 
formulations with the capacity to hold 
undivided quantities of less than or 
equal to 2,000 kilograms (4,409 pounds).

Dry pesticide means any pesticide 
that is in solid form and that has not 
been combined with liquids; this 
includes formulations such as dusts, 
wettable powders, dry flowable 
powders, granules, and dry baits.
*  ' *  *  *'  *

Establishment means any site where a 
pestiddal product, active ingredient, or 
device is produced, regardless of 
whether such site is independently 
owned or operated, and regardless of 
whether such site is domestic and 
producing a pestiddal product for 
export only, or whether the site is 
foreign and produdng any pestiddal 
product for import into the United 
States.
*  . *  * •

Liquid bulk container means a 
refillable container designed «nrf 
constructed to hold liquid pestidde 
formulations with the capadty to hold 
undivided quantities of greater than
3,000 liters (793 gallons).

Liquid minibulk container means a 
refillable container designed «nH 
constructed to hold liquid pestidde 
formulations with the capadty to hold 
undivided quantities of less than or 
equal to 3,000 liters (793 gallons). '  

Nonrefillable container means a 
container that is not a refillable 
container and that is designed and 
constructed for one time containment of 
a pestidde.
* * * • * *

One-way valve means a valve that is 
designed and constructed to allow the 
withdrawal of material from, but not the 
introduction of material into, a 
container.
* * * * *

Operator means any person in control 
of, or having responsibility for, the daily 
operation of a facility at which a 
containment structure is required.

1994 / Proposed Rules

Owner means any person who owns a 
facility at which a containment 
structure is required.

Pesticide dispensing area means an 
area in which pesticide is transferred 
out of or into a container.

Pressure rinse means the flushing of 
the container to remove pestidde 
residue by using a pressure method.

Produce means to manufacture, 
prepare, propagate, compound, or 
process any pestidde, inducting any 
pestidde produced pursuant the section 
5 of the Act, and any active ingredient 
or device, or to package, repackage, 
label, relabel, or otherwise change the 
container of any pesticide or device.

Producer means any person, as 
defined by the Act, who produces any 
pestidde, active ingredient, or device 
(including packaging, repackaging, 
labeling and relabeling).

Refillable container means a container 
that is intended to be filled with 
pestidde more than once. • *

Refiller means a person who engages 
in the activity of repackaging pestidde 
product into refillable containers* This 
could include a registrant, a person 
operating under contract to a registrant, 
or a person operating under written 
authorization from a registrant

Refilling establishment means an 
establishment where the activity of 
repackaging pestidde product into 
refillable containers occurs. 
* * * * *

Repackage means, for the purposes of 
this part, to transfer a pestidde 
formulation from one container to 
another without a change in the 
composition of the formulation or the 
labeling content, for sale or distribution. 
* * . . * • * ,

Secondary containment unit means 
any structure, induding rigid diking, 
that is designed and construded to 
intercept and contain pestidde spills 
and leaks and prevent runoff or leaching 
from stationary bulk containers. 
* * * * *

Stationary bulk container means a 
liquid bulk container or a dry bulk 
container that is fixed at a single facility 
or establishment or, if not fixed, remains 
at the facility or establishment for at 
least 14 consecutive days, during all of 
which time the container holds 
pestidde.

Tamper-evident device means a 
device which can be visually inspected 
to determine if a container has been 
opened.

Transport vehicle means a cargo- 
carrying vehicle such as an automobile, 
van, tractor, truck, semitrailer, tank car
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or rail car used for the transportation of 
cargo by any mode.

Triple rinse means the flushing of the 
container three times to remove 
pesticide residue by using a non- 
pressurized method.
♦ * * * *

25-year, 24-hour rainfall event means 
a rainfall event with a probable 
recurrence interval of once in 25 years, 
as defined by the National Weather 
Service in Technical Paper Number 40, 
“Rainfall Frequency Atlas of the United 
States“, May, 1961, and subsequent 
amendments, or equivalent regional or 
State rainfall probability information 
developed therefrom. Technical Paper 
Number 40 may be obtained from the 
National Climatic Data Center, Federal 
Building, Ashville, NC 28801—2696; 
telephone 704-259-0682.
* * * * * *

h. By adding and reserving subpart E 
and adding new subparts F, G, and H to 
part 165 to read as follows:
Subpart F— Nonrefillable Container 
Standards: Container Design and Residue 
Removal
Sec.
165.100 Scope and applicability.
165.102 Container design standards. 
165.104 Residue removal standards. 
165.106 Rigid/dilutable residue removal 

methodology.
165.111 Certification.
165.114 Recordkeeping and inspections. 
165.117 Compliance dates.
165.119 Waiver from standardized closures 

requiring Agency approval.
Subpart Q — Refutable Container 
Standards: Container Design and Residue 
Removal
165.120 Scope.
165.122 Applicability.
165.124 Container design standards.
165.125 Minibulk container drop test 

methodology.
165.126 Certification.
165.128 Container design recordkeeping 

and inspection.
165.129 Transfer of registered pesticide 

products into refiilable containers.
165.130 Registrant responsibilities 

concerning refilling activities.
165.132 Registrant recordkeeping and 

inspections.
165.134 Refiller responsibilities and , 

procedures.
165.136 Refiller recordkeeping and 

inspections.
165.139 Compliance dates.
Subpart H — Standards for Pesticide 
Containment Structures
165.140 Scope and purpose.
165.141 Applicability to facilities and 

persons..
165.142 Applicability to stationary bulk 

containers and pesticide dispensing 
areas.

165.144 Existing and new containment 
structures.

165.146 Containment structures: general 
' requirements.

165.148 Specific requirements for
containment of stationary liquid bulk 
containers.

165.150 Specific containment requirements 
for stationary dry bulk containers.

165.152 Specific containment requirements 
for pesticide dispensing areas.

165.153 Integrated systems.
165.156 Compliance dates.
165.157 Recordkeeping requirements and 

inspections.

Subpart F — Nonrefillable Container 
Standards: Container Design and 
Residue Removal
§ 165.100 Scope and applicability.

This subpart establishes design and 
construction standards and 
requirements for nonrefillable 
containers used for the sale or 
distribution of pesticide products. This 
subpart applies to registrants. This 
subpart does not apply to containers 
that contain manufacturing use 
products, as defined in § 158.153(h) of 
this chapter.
§ 165.102 Container design standards.

(a) General. (1) A registrant shall not 
sell or distribute a pesticide product in 
a nonrefillable container unless the 
nonrefillable container meets the 
standards of this section.

(2) Information on container failures 
or other incidents involving pesticide 
containers that may result in releases of 
pesticide may be reportable under 
section 6(a)(2) of the Act.

(3) Compliance with part 165 
container design requirements does not 
exempt registrants from compliance 
with the Department of Transportation’s 
(DOT) Hazardous Materials Regulations 
at 49 CFR parts 171 through 180, if 
DOT’S requirements are applicable.

(b) Container integrity. Each 
nonrefillable container design type shall 
prevent leakage under conditions of 
normal storage, distribution, sale, and 
use, and shall be compatible with the 
pesticide formulation it contains.

(c) Permanent marking. Each 
nonrefillable container shall be 
permanently marked with the 
information listed in this paragraph.
The information shall be visibly located 
on the outside part of the container 
except on a closure. Placement on the 
label or labeling is not sufficient unless 
the label is an integral, permanent part 
of or permanently stamped on the 
container. The information shall 
include:

(1) Thé EPA registration number of 
the pesticide.

(2) The name, symbol, or code of the 
material(s) from which the container is 
constructed.

(d) Container dispensing capability. 
Each nonrefillable container design type 
for liquid pesticide shall:

(1) Allow the contents of the 
nonrefillable container to pour in a 
continuous, coherent stream.

(2) Eliminate dripping so that no 
pesticide is visible on the outside of the 
nonrefillable container during the use of 
the container or after the closure (cap) 
is removed and the container is 
emptied.

(3) Reclose securely so as not to allow 
the escape of any pesticide or rinsate 
during storage or die triple rinse residue 
removal procedure.

(e) Standardized closures — (1) 
Requirement. A liquid agricultural 
pesticide that is packaged in a rigid 
nonrefillable container greater than or 
equal to 3.0 liters (0.79 gallons) shall be 
packaged in a container having one of 
the following standardized closures:

(1) Bung, 50.0 millimeters (2.0 inches), 
external threading, 11.5 threads per 25.4 
millimeters (11.5 threads per inch) 
National Pipe Threading (NPT) 
standard.

(ii) Bung, 50.0 millimeters (2.0 
inches), external threading, 5 threads 
per 25.4 millimeters (5 threads per 
inch).

(iii) Screw cap, 63.0 millimeters (2.5 
inches), at least one thread revolution at 
6 threads per 25.4 millimeters (6 threads 
per inch).

(iv) Screw cap, 38.0 millimeters (1.5 
inches), at least one thread revolution at 
6 threads per 25.4 millimeters (6 threads 
per inch). Cap to fit on separate rigid 
spout or on flexible pull-out plastic 
spout designed to crimp-on container ' 
with a 63.0 millimeter (2.5 inch) orifice.

(2) Non-siandardized closure. A 
registrant may request approval to use a 
non-standardteed closure by following 
the procedures established in § 165.119.

(3) Exemptions. Aerosol and 
pressurized containers are exempt from 
the requirements for standardized 
closures in this paragraph.
§ 165.104 Residue removal standards.

(a) Residue removal standard. Each 
nonrefillable container design type and 
pesticide formulation combination shall 
meet the applicable residue removal 
standard of this section.

(b) Standard for rigid containers with 
dilutable pesticide — (1) Requirement. If 
the nonrefillable container is rigid and 
the pesticide product labeling allows or 
requires the pesticide product to be 
mixed with a liquid diluent prior to 
application (dilutable), then the 
registrant shall demonstrate for each
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container/formulation combination that 
at least 99.9999 percent removal of each 
active ingredient is achieved using the 
rigid/dilutable residue removal 
methodology of § 165.106. Percent 
removal represents the percent of the 
original concentration of the active 
ingredient when compared to the 
concentration of that active ingredient 
in the fourth rinse.

(2) Good Laboratory Practice 
Standards. The testing shall be 
conducted in accordance with the Good 
Laboratory Practice Standards in part 
160 of this chapter.

(c) Modification. The Agency may, on 
its own initiative or based on data 
submitted by any person, modify or 
waive the requirements of this section.
§ 165.106 Rigid/diki table residue removal 
methodology.

(a) Generai. The rigid/dilutable 
residue removal methodology of 
paragraphs (b), (c) and (d) of this section 
shall be adhered to in demonstrating 
compliance with the residue removal' 
standard of 99.9999 percent removal of 
§ 165.104.

(b) General testing methodology. The 
methodology used in conducting testing 
under paragraph (c) of this section shall 
adhere to the following:

(1) The number of containers tested 
shall be adequate to meet the residue 
standard specified in § 165.104(b) in a 
statistically valid manner, with the 
minimum requirements being as 
follows: A minimum of 19 containers

shall be selected at random and tested, 
with at least a 95 percent confidence 
that at least 85 percent of containers 
tested will meet the minimum residue 
removal standard.

(2) The temperature of the distilled 
water used to rinse the containers in 
each rinse cycle shall be 23 ± 3 degrees 
Celsius (73 ± 5 degrees Fahrenheit).

(3) The volume of distilled rinse water 
used in each rinse cycle shall be 25 ±
1 percent of the rated volume of the 
container . The volume of distilled rinse 
water added to the container in each 
rinse cycle shall be recorded.

(c) Test methods. The testing shall be 
conducted by following the steps in 
paragraphs (c)(1) through (c)(4) of this 
section in sequence.

(1) Step i. The container shall be 
filled to its rated capacity with the 
pesticide formulation, capped and then 
shaken vigorously in order to expose the 
entire inside of the container to the 
pesticide.

(2) Step 2. The cap shall be removed 
from the container. The contents of the 
container shall be emptied by inverting 
it over a suitable collection vessel and, 
if a liquid formulation, allowed to drain 
for 30 seconds after the flow begins to 
drip. The container shall be recapped to 
prevent the residue from evaporating 
The rinse cycle of paragraph (c)(3) of 
this section shall begin within 30 
minutes.

(3) Step 3. Distilled rinse water, 
according to paragraphs (b)(2) and (b)(3) 
of this section, shall be added to the

drained container. The cap shall be 
placed back on the container and the 
container shall be shaken vigorously for 
30 seconds. The cap shall be removed 
from the container. The container shall 
be inverted over a clean collection 
vessel and allowed to drain for 30 
seconds after the flow begins to drip.

(4) Step 4. The rinse cycle of 
paragraph (c)(3) of this section shall be 
repeated three more times, i.e., 
conducted a total of four times (four 
rinse cycles). The rinsate from the 
fourth rinse cycle shall be analyzed 
following the methods in paragraph (d) 
of this section.

(d) Analysis methods. The analysis of 
the test shall adhere to the following 
steps:

(1) The rinsate from the fourth rinse 
cycle shall be analyzed for each active 
ingredient using any validated 
analytical procedure suitable for the 
analysis of the active ingredient in 
water.

(2) The temperature of the fourth 
rinsate when tested shall be 23 ±3 
degrees Celsius (73 ± 5 degrees 
Fahrenheit).

(3) The rinsate ratio and percent 
removal shall be calculated as follows 
below, and both calculations shall be 
recorded.

(i) The rinsate ratio is the ratio of the 
concentration of active ingredient found 
in the fourth rinse to the formulation’s 
original active ingredient concentration. 
This rinsate ratio quantity shall be 
calculated as follows:

Active ingredient concentration
rinsate ratio = A = "  f0“'? 1 tinMle (m«/rnl> , Original concentration of active

(ii) The percent removal compares the 
active ingredient concentrations in the 
fourth rinsate and the original 
formulation, measuring how much the 
concentration of active ingredient found 
in the fourth rinsate has been reduced 
from the formulation’s original active 
ingredient concentration. The percent 
removal shall be calculated as follows:

percent removal = (1.0 • AJ X 100.0.

§165.111 C ertification.

(a) Certification. The registrant shall 
ceitify to die Agency that all 
nonrefillable containerfs) used for each 
registered pesticide product meet the 
standards of § 165.102 and § 165.104.

(b) \ Submission of certification. 
Certification shall be submitted with 
each application for a new registration.-

ingredient (mg/ml)

For pesticide products registered as of 
[date of publication of the final rule in 
the Federal Register], a certification 
shall be submitted according to the 
compliance schedule in § 165.117. The 
certification shall be submitted to the 
address given in § 165.119(a)(2).

(c) Contents of certification. The 
certification shall contain the following 
information:

(1) The name and EPA registration 
number of the pesticide product to 
which the certification applies; the 
registrant’s name and address; the date; 
and the name, title, signature, and 
telephone number of the company 
official authorized to make the 
certification.

(2) A written statement that the 
nonrefillable container(s) in which the 
pesticide product is distributed or sold

meet the standards of § 165.102 and 
§ 165.104. The statement, *T certify that 
the nonrefillable containerfs) that are 
used for the distribution or sale of this 
pesticide product meet the standards of 
40 CFR 165.102 and 165.104.” will 
satisfy this requirement.
§  165.114 Recordkeeping and inspections.

The registrant shall maintain the 
records required by this section for as 
long as the nonrefillable container 
design type is used with the registered 
pesticide product, and for 3 years 
thereafter. The registrant, upon request 
of any officer or employee of the Agency 
or of any State or political subdivision 
duly designated by the Agency, shall 
furnish and make available for 
inspection and copying the records
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specified in paragraphs (a) through (e) of 
this section.

(a) General information. The 
registrant shall keep the name and EPA 
registration number of the pesticide 
product, and description of the design 
type of the nonrefillable container(s) in 
which the pesticide product is 
distributed or sold.

(b) Certification. The registrant shall 
keep a copy of the certification 
described in § 165.111 for each pesticide 
product.

(c) Container dispensing.capability. 
The registrant shall keep at least one of 
the following records pertaining to the 
requirements of § 165.102(d) for each 
nonrefillable container design type for 
each pesticide product:

(1) Test data or documentation 
demonstrating that the nonrefillable 
container with the pesticide product 
meets the standard in § 165.102(d).

(2) Test data or documentation 
showing a different nonrefillable 
container with the same or a different 
pesticide product meets the standard in 
§ 165.102(d), together with a written 
explanation of why such data or 
documentation demonstrates that the 
container meets the standard in
§ 165.102(d).

(d) Standardized closures. The 
registrant shall keep at least one of the 
following records pertaining to the 
requirements of § 165.102(e) for each 
nonrefillable container design type for 
each pesticide product:

(1) A letter or literature from the 
container supplier.

(2) A specification in the contract 
between the registrant or applicant and 
the container supplier.

(3) A copy of tne Agency approval of 
any non-standardized closure.

(e) Residue removal. (1) The registrant 
shall keep at least one of the following 
records pertaining to the residue 
removal standard of § 165.104 for each 
nonrefillable container design type for 
each pesticide product:

(i) Test data showing that the 
container design type and pesticide 
formulation combination meets the 
standard in § 165.104 and that residue 
removal methodology in § 165.106 was 
followed.

(ii) Test data showing a different 
nonrefillable container with the same or 
a different pesticide formulation meets 
the standard in § 165.104, together with 
a written explanation of why such data 
demonstrates that the container design 
type and pesticide formulation 
combination meets the standard in
§ 165.104.

(iii) A letter from the facility that 
conducted the test describing the 
specific test type, a description of the

container design type, a description of 
the pesticide formulation, the test 
results, and the location of the original 
data.

(2) The registrant shall keep with the 
residue removal records a statement of 
compliance or noncompliance with 
respect to Good Laboratory Practice 
Standards as described at § 160.12 of 
this chapter.

(3) The Agency reserves the right to 
require, on a case by case basis, 
submission of the residue removal test 
data for any pesticide product registered 
or proposed for registration.
§ 165.117 Compliance dates.

(a) As of (2 years after the date of
ublication of the final rule in the
ederal Register), all pesticide products

distributed or sold by the registrant in 
nonrefillable containers shall be 
distributed or sold in compliance with 
this subpart.

(b) As of [5 years after the date of 
publication of the final rule in the 
Federal Register], all pesticide products 
distributed or sold by persons other 
than the registrant in nonrefillable 
containers shall be distributed or sold in 
compliance with this subpart.

(c) Certifications for pesticide 
products registered as of [date of 
publication of the final rule in the 
Federal Register) shall be submitted to 
and received by the Agency by [2 years 
after the date of publication of the final 
rule in the Federal Register).
§ 165.116 Waiver from standardized 
closures requiring Agency approval.

(a) General. Requests for a waiver 
from the standardized closure 
requirement of § 165.102(e) shall be 
submitted in writing to the Agency.

(1) The Agency must have approved 
in writing the request for the waiver 
before the registrant is allowed to 
distribute or sell the pesticide product 
in the nonconforming nonrefillable 
container.

(2) Requests shall be submitted to the 
following address: U.S. Environmental 
Protection Agency, Office of Pesticide 
Programs, Registration Division (7505C), 
401 M St., SW., Washington, DC 20460.

(3) Requests shall be accompanied by 
two copies of the following information, 
which may be part of an application for 
registration or amended registration:

(i) The name and address of the 
registrant; the date; and the name, title, 
signature, and phone number of the 
company official making the request.

(ii) The name and EPA registration 
number of the pesticide product for 
which the waiver is requested.

(iii) A statement indicating that the 
request is for a waiver from the

standardized closure requirement of 
§ 165.102(e).

(iv) A description of the design type 
of the nonrefillable container for which 
the waiver is requested.

(v) Documentation or justification to 
demonstrate that the non-standardized 
closure meets one of the criteria in 
paragraph (b) of this section.

(b) Approval of waiver. The Agency 
may approve a nonstandardized closure 
when the Agency is satisfied that:

(1) The non-standardized closure is
necessary for the proper mixing, 
loading, or application of thé pesticide 
product. ; -

(2) The non-standardized closure will 
offer exposure protection to handlers 
during mixing and loading that is the 
same or greater than that provided by 
the standardized closures.

Subpart G — Refutable Container 
Standards: Container Design and 
Residue Removal
$165.120 Scope.

(a) Container design. This subpart sets 
fotth design and construction standards 
and requirements for refillable 
containers used for the distribution or 
sale of pesticide products.

(b) Refilling requirements. This 
subpart establishes the standards and 
requirements for repackaging pesticide 
products into refillable containers.
§165.122 Applicability.

(a) The requirements of this subpart 
apply as follows:

(1) Registrants who distribute or sell 
pesticide products in refillable 
containers shall comply with:

(1) Section 165.124 with respect to 
container design of refillable containers, 
§ 165.125 with respect to the minibulk 
container drop test methodology,
§ 165.126 with respect to certification of 
containers, and § 165.128 with respect 
to recordkeeping pertaining to container 
design.

(ii) Section 165.130 with respect to 
registrant responsibilities concerning 
refilling activities and § 165.132 with 
respect to recordkeeping pertaining to 
these responsibilities.

(iii) Section 165.134 with respect to 
refiller responsibilities and procedures 
and § 165.136 with respect to 
recordkeeping pertaining to these 
responsibilities and procedures.

(iv) Section 165.139 with respect to 
compliance dates.

(2) Registrants who distribute or sell 
pesticide products to refillers for 
repackaging into refillable containers 
shall comply with:

(i) Section 165.124 with respect to 
container design of refillable containers,
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§ 165.126 with respect to certification of 
containers, and §165.128 with respect 
to recordkeeping pertaining to container 
design.

(iij Section 165.129 with respect-to 
the transfer pf pesticide products into 
refillable containers,

(iii) Section 165.130 with respect to 
registrant responsibilities concerning 
refilling activities and § 165.132 with 
respect to recordkeeping pertaining to 
these responsibilities.

(iv) Section,165.139 with respect to 
compliance dates.

(3) Refillers shall comply with:
(i) Section 165.134 with respect to. 

refiller responsibilities and procedures 
and § 165.136 with respect to 
recordkeeping pertaining to these 
responsibilities and procedures.

(ii) Section 165.139 with respect to 
compliance dates.

(bj The requirements of this subpart 
do not apply to:

(1) Containers that contain 
manufacturing use products, as defined 
in § 158.153(h) of this chapter.

(2) Transport vehicles that contain 
pesticide in pesticide holding tanks that 
are an integral part of the transport 
vehicle and that are the primary 
containment for the pesticide.
§165.124 Container design standards.

(a) General. (1) A pesticide product 
shall not be distributed or sold in a 
refillable container unless the container 
meets the standards of this section. The 
registrant is responsible for assuring that 
the refillable containers in which the 
registrant’s product is distributed of 
sold meet the standards of this section.

(2) Information on container failures 
or other incidents involving pesticide 
containers which may result in releases 
of pesticide may be reportable under 
section 6(a)(2) of the Act.

(3) Compliance with part 165 
container design requirements does riot 
exempt registrants from compliance 
with the Department of Transportation’s 
(DOT) Hazardous Materials Regulations 
at 49 CFR parts 171 through 180, if 
DOT’s requirements are applicable.

(b) Permanent marking. (1 ) Each 
refillable container shall be permanently 
marked with the information listed in 
this paragraph. The information shall be 
visibly located on the outside part of the 
container except on a closure.
Placement on the label or labeling is not 
sufficient unless the label is an integral, 
permanent part of or permanently 
stamped on the container. The 
information shall include:'

(i) The name of the container 
manufacturer.

(ii) The model number assigned to the 
design type of the container^ preceded 
by the phrase “Model No.”.

(iii) The date of manufacture of the 
container in the order of the month: (two 
digits) and year (last two digits).

(iv) The rated capacity of the
container, in appropriate units of weight 
or volume. ^

(v) The name, symbol, or code of the 
material(s) from which the container is 
constructed.

(vi) A serial number or other * 
identifying code that will distinguish 
each individual container from all other 
containers.

(vii) The phrase “Meets EPA 
standards for refillable pesticide 
containers.’’

(2) If any of this information, such as 
the date of manufacture, the rated 
capacity, the material of construction, or 
the serial number, is required by the 
DOT Hazardous Materials Regulations at 
49 CFR parts 171 through 180 or by the 

. terms of a DOT exemption issued under 
49 CFR part 107, then compliance with 
DOT’s requirement will satisfy the 
««responding requirement of paragraph

(c) Minibulk integrity. Each minibulk 
container design type shall prevent 
leakage under conditions of normal 
storage, distribution, sale, and use.

(d) Drop test for minibulk containers.
(1) The applicable drop test specified in 
§ 165.125 shall be successfully 
performed on each minibulk container 
design type before a container of the 
design type is used for the sale or 
distribution of the pesticide product. 
Section 165.125 prescribes the drop test 
methodology for flexible, metal, and 
rigid plastic minibulk containers.

(2) Ejach minibulk container shall be 
capable of passing the appropriate drop 
test.

(3) The testing shall be conducted in 
accordance with the Good Laboratory 
Practice Standards in part 160 of this 
chapter.

(4) If a pesticide product is required 
to be packaged according to the DOT 
Hazardous Materials Regulations at 49 
CFR parts 171-through 180 or by the 
terms of a DOT exemption issued under 
49 CFR part 107 and the DOT , 
requirements include a drop test, then 
compliance with DOT’s drop test 
requirements will satisfy the 
requirements of this paragraph.

(e) Apertures. Each aperture of a 
liquid minibulk container shall have a 
one-way valve, a tamper-evident device, 
or both.

(f) Standards for bulk containers. The 
standards in § 165.124(f) apply only to 
bulk containers at the refilling 
establishments of refillers operating 
under written contract to or written 
authorization from a registrant.5
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(1) Container integrity, (i) Except 
during a civil emergency or an act of 
God (any unanticipated grave natural 
disaster or other natural phenomenon of 
an exceptional, inevitable, and 
irresistible character, the effects of 
which could not have been prevented or 
avoided by the exercise of due care or 
foresight), each liquid bulk and dry bulk 
container and its appurtenances shall 
meet the following standards:

(ii) Each liquid bulk and dry bulk 
container and its appurtenances shall be 
resistant to extreme changes in 
temperature and constructed of 
materials that are adequately thick to 
not fail and that are resistant to 
corrosion, puncture, or cracking.

(iii) Each liquid bulk and dry bulk 
container shall be capable of 
withstanding all operating stresses, 
taking into account static head, pressure 
buildup from pumps and compressors, 
and any other foreseeable mechanical 
stresses to which the container may be 
subjected in the course of operations.

(2) Vent. Each liquid bulk Container 
shall be equipped with a Vent or other 
device designed to relieve excess 
pressure, prevent losses by evaporation, 
and exclude precipitation.

(3) Gauge. External sight gauges, 
which are pesticide containing hoses or 
tubes that run vertically along the 
exterior of the container from the top to 
the bottom, are prohibited on liquid 
bulk containers.

(4) Shutoff valve. Each liquid bulk 
container connection, except for vents, 
shall be equipped with a shutoff valve 
which can be locked closed.
§  165.125 Minibulk container drop test 
methodology.

(a) General. This section prescribes 
the drop test methodology for flexible, 
metal, and rigid plastic minibulk 
containers.

(b) Preparation. (1) The test sample 
shall consist of at least one minibulk 
container taken at random.

(2) The test shall be carried out on 
minibulk containers prepared for 
transport. Any pump, valve, meter, 
hose, or other appurtenance that would 
be.attached to the container during 
transportation, storage, or use shall be 
attached during the test.

(3) The pesticide to be transported in 
the minibulk container may be replaced 
by other substances, as specified in 
paragraph (b)(4), (b)(5), or (b)(6) of this 
section. The registrant is responsible for 
selecting an appropriate test substance.

(4) For dry pesticides, when another 
substance is used it shall have the same 
physical characteristics (mass, grain 
size, etc.) as the pesticide to be carried.
It is permissible to use additives, such
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as bags of lead shot, to achieve the 
requisite total package mass, so long as 
they are placed so that the test results 
are not affected.

(5) For liquid pesticides, when 
another substance is used, its relative 
density and viscosity shall be similar to 
those of the pesticide to be carried. The 
registrant is responsible for determining 
whether a test substance has a relative 
density and viscosity similar to the 
pesticide to be carried.

(6) Water may be used for the liquid 
drop test under the following 
conditions:

(1) Where the pesticide to be carried 
has a relative density not exceeding 1.2, 
the drop height shall be that specified 
in paragraph (d)(6) or (e)(7) of this 
section for that minibulk container.

(ii) Where the pesticide to be carried 
has a relative density exceeding 1,2, the 
drop height shall be that specified in 
paragraph (d)(6) or (e)(7) of this section 
for that minibulk container multiplied 
by the ratio of the relative density of the 
pesticide to be carried, rounded off to 
the first decimal, to 1.2, i.e., relative 
density x specified drop height.

(7) If the minibulk container passes 
the test, the test records shall include 
the number of containers of that 
particular design type that were tested.

(c) Dry minibulk containers that 
consist of flexible bodies. (1) Minibulk 
containers with flexible bodies are those 
that consist of a body constituted of 
film, woven fabric or any other flexible 
materials or combinations thereof.

(2) The dry minibulk container shall 
be filled to not less than 65 percent of 
its capacity and to its maximum 
permissible load, the load being evenly 
distributed.

(3) The dry minibulk container shall 
be dropped on its base oh to a rigid, 
non-resilient, smooth, flat, and 
horizontal surface.

(4) The dry minibulk container shall 
be dropped from a height of at least 0.8 
meters (2.6 feet).

(5) The dry minibulk container shall 
pass the test successfully if there is no 
loss of contents after one drop. A slight 
discharge, e.g., from closures or stitch 
holes, upon impact shall not be 
considered to be a failure of the dry 
minibulk container provided that no 
further leakage occurs after the dry 
minibulk container has been raised clear 
of the ground.

(d) Minibulk containers that consist of 
metal bodies. (1) A dry minibulk 
container shall be filled to not less than 
95 percent of its capacity.

(2) A liquid minibulk container shall 
be filled to not less than 98 percent of 
its capacity.

(3) Pressure relief devices shall be 
removed and their apertures plugged, or 
shall be rendered inoperative.

(4) The minibulk container shall be 
dropped on to a rigid, non-resilient, 
smooth, flat, and horizontal surface, in 
such a manner as to ensure that the 
point of impact is on that part of the 
base of the minibulk container 
considered to be the most vulnerable.

(5) A dry minibulk container shall be 
dropped from a height of at least 0.8 
meters (2.6 feet).

(6) A liquid minibulk container shall 
be dropped from a height of at least 1.2 
meters (3.9 feet).

(7) The minibulk container shall pass 
the test successfully if there is no loss 
of contents after one drop. A slight 
discharge from a closure upon impact 
shall not be considered to be a failure 
of the minibulk container provided that 
no further leakage occurs.

(e) Minibulk containers that consist of 
rigid plastic bodies. (1) A dry minibulk 
container shall be filled to not less than 
95 percent of its capacity.

(2) A liquid miniDulk container shall 
be filled to not less than 98 percent of 
its capacity.
, (3) Arrangements provided for 
pressure relief may be removed and 
plugged or rendered inoperative.

(4) This test shall be carried out when 
the temperature of the test container and 
its contents have been reduced to -18 
degrees Celsius (0 degrees Fahrenheit) 
or lower. Test liquids shall be kept in 
the liquid state, if necessary by the 
addition of anti-freeze.

(5) The minibulk container shall be 
dropped on to a rigid, non-resilient, 
smooth, flat, and horizontal surface, in 
such a manner as to ensure that the 
point of impact is on that part of the 
base of the minibulk container 
considered to be the most vulnerable.

(6) A dry minibulk container shall be 
dropped from a height of at least 0.8 
meters (2.6 feet).

(7) A liquid minibulk container shall 
be dropped from a height of at least 1.2 
meters (3.9 feet).

(8) The minibulk container shall pass 
the test successfully if there is no loss 
of contents after one drop. A slight 
discharge from a closure upon impact 
shall not be considered to be a failure 
of the minibulk container provided that 
no further leakage occurs.
§ 165,126 Certification.

(a) Certification. Each registrant who 
distributes or sells a pesticide product 
to a refiller for repackaging into 
refillable containers and each registrant 
who distributes or sells a pesticide 
product in refillable containers shall 
certify to the Agency that all refillable

containers in which the pesticide 
product is distributed or sold meet the 
standards of § 165.124.

(b) Contents of the certification. The 
certification for each pesticide product 
shall contain the following:

(1) The name and EPA registration 
number of the pesticide product to 
which the certification applies; the 
registrant’s name and address; the date; 
and the name, title, signature, and 
telephone number of the company 
official making the certification.

(2) A written statement that the 
refillable container(s) in which the 
pesticide product is distributed or sold 
meet the standards of § 165.124. The 
statement, “I certify that the refillable 
container($) used for the distribution or 
sale of this pesticide product meet the 
standards of 40 CFR 165.124.” will 
satisfy this requirement.

(c) Submission o f certification. 
Certification shall be submitted with 
each application for a new registration. 
For pesticide products registered as of 
[date of publication of the final rule in 
the Federal Register), a certification 
shall be submitted according to the 
compliance schedule in § 165.139.

(d) Address. Certifications shall be 
submitted to the following address: U.S. 
Environmental Protection Agency, 
Office of Pesticide Programs, 
Registration Division (7505C), 401M 
St., SW, Washington, DC 20460.
$165,128 Container design recordkeeping 
and inspection.

Each registrant who distributes or 
sells a pesticide product to a refiller for 
repackaging into refillable containers 
and each registrant who distributes or 
sells a pesticide product in refillable 
containers shall maintain the records in 
this section for the refillable containers 
which are listed as acceptable for the 
sale or distribution of the product. The 
records shall be maintained for as long 
as the registrant authorizes the container 
to be used and for 3 years thereafter.
The registrant, upon request of any 
officer or employee of the Agency or of 
any State or political subdivision duly 
designated by the Agency, shall furnish 
or make available for inspection and 
copying the records as specified in 
paragraphs (a) through (c) of this 
section. -The records in paragraphs (a) 
and (b) of this section shall be 
maintained for each design type.

(a) Description of container. The 
registrant shall keep, for all refillable 
containers, a description of the 
container, including but not limited to 
the kind of refillable container (liquid 
minibulk, liquid bulk, etc.), the model 
number of the container, the container
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manufacturer, and its design type 
parameters.

(b) Minibulk containers. (1) The 
registrant shall keep at least one of the 
following records pertaining to the drop 
test requirement in § 165.124(d) for 
minibulk containers:

(1) A copy of the test data, including
a description of the test, a description of 
the container tested (including all of the 
information specified in paragraph (a)-of 
this section), the test results (including 
the results of any failed test(s)), the date 
and location of the test, and the names 
of the test operators.

(ii) A letter from the container 
manufacturer that verifies that the 
container design type has been tested 
according to the methodology in
§ 165.125 and that includes a 
description of the^est, a description of 
the container tested (including all of the 
information specified in paragraph (a) of 
this section), the test results (including 
the results of any failed test(s)) and the 
location of the original test data.

(iii) A letter from the facility that 
conducted the test that verifies the 
container design type has been tested 
according to the methodology in
§ 165.125 and that includes a 
description of the test, a description of 
the container including all of the 
information specified in paragraph (a) of 
this section, the test results (including 
the results of any failed test(s)) and the 
location of the original test data.

(2) The registrant shall keep with the 
drop test records a statement of 
compliance or noncompliance with 
respect to Good Laboratory Practice 
Standards, as described at § 160.12 of 
this chapter.

(3) The Agency reserves the right to 
require the registrant, on a case by case 
basis, to submit the drop test data for 
any pesticide product registered or 
proposed for registration.

(c) Certification. The registrant shall 
keep a copy of the certification 
described in § 165.126 for each pesticide 
product.
§ 165.129 Transfer of registered pesticide 
products into refiliable containers.

(a) A registrant may allow a refiller to 
repackage the registrant’s pesticide 
product into refiliable containers and to 
distribute or sell such repackaged 
product under the registrant’s existing 
registration if the following conditions 
are met:

(1) The repackaging results in no 
change to the pesticide formulation.

(2) The pesticide product is 
repackaged at a producing 
establishment registered with EPA as 
required by § 167.20 of this chapter.

(3) The registrant has made one of the 
following arrangements, if applicable.

(1) The registrant has entered into a 
written contract with the refiller to 
repackage the pesticide product at a 
registered establishment and to use the 
registrant’s pesticide product label.

(ii) The registrant has provided 
written authorization to the refiller to 
repackage the pesticide product at a 
registered establishment and to use the 
registrant’s pesticide product label.

(4) The pesticide product is 
repackaged only into refiliable 
containers that meet the container 
design standards of § 165.124.

(5) The pesticide product is labeled 
with the product’s label with no 
changes except the addition of an 
appropriate net contents statement and 
the EPA establishment number.

(b) Repackaging a pesticide product 
for distribution or sale without either 
obtaining a registration, or meeting all of 
the conditions in paragraph (a) of this 
section is a violation pursuant to section 
12 of the Act.

(c) Both the registrant and the refiller 
that is repackaging the pesticide product 
under contract to or written 
authorization from the registrant may be 
liable for violations pertaining to the 
repackaged product.
$ 165.130 Registrant responsibilities 
concerning refilling activities.

(a) General responsibilities. (1) If a 
registrant is allowing a refiller to 
repackage the registrant’s product under 
a written contract or a written 
authorization as specified in
§ 165.129(a), the registrant shall provide 
the written contract or written 
authorization to the refiller before the 
registrant distributes or sells the 
pesticide product to the refiller.

(2) The registrant is responsible for 
the pesticide product repackaged and 
distributed or sold by a refiller operating 
under written contract or written 
authorization not being adulterated or 
different from the composition as 
described in the statement required in 
connection with registration under 
section 3 of the Act.

(b) Developing information. Each 
registrant who distributes or sells a 
pesticide product to a refiller for 
repackaging into refiliable containers 
and each registrant who distributes or 
sells pesticide product in refiliable 
containers shall develop the following:

(1) The registrant shall develop, for 
the pesticide product, a written refilling 
residue removal procedure, which 
describes the procedures for removing 
pesticide residues from a container 
before it is refilled.

(1) The refilling residue removal 
procedure shall be adequate to ensure 
that the composition of the pesticide 
does not differ at the time of its 
distribution or sale from its composition 
as described in the statement required to 
be submitted by the registrant in 
connection with registration under 
section 3 of the Act.

(ii) If the refilling residue removal 
procedure requires the use of a solvent 
other than the diluent used for 
application of the pesticide as specified 
on the label under “Directions for Use”, 
or if there is no diluent used for 
application, the refilling residue 
removal procedure shall describe how 
to manage the rinsate resulting from the 
procedure in accordance with 
applicable Federal and State 
regulations.

(2) The registrant shall develop a 
written list of acceptable refiliable 
containers (minibulk and bulk) which 
can be used for the sale or distribution 
of the registrant’s pesticide product.

(1) Acceptable containers are those 
which the registrant has determined 
meet the standards in § 165.124 and are 
compatible with the pesticide 
formulation to which the written list of 
acceptable containers applies.

(ii) The registrant shall identify the 
containers as acceptable by specifying, 
at a minimum, the manufacturer of the 
container and the model number of the 
container.

(c) Providing information. (1) Each 
registrant whose pesticide product is 
repackaged by a refiller into refiliable 
containers shall provide the refiller with 
all of the information and 
documentation described in paragraphs
(c)(2)(i) through (c)(2)(iii) of this section 
before or at the time of sale or 
distribution of the pesticide product to 
the refiller.

(2) The registrant shall provide the 
refiller with:

(i) The written refilling residue 
removal procedure for the pesticide 
product.

(ii) The written list of acceptable 
containers for the pesticide product.

(iii) The pesticiae product’s label and 
labeling.
§ 165.132 Registrant recordkeeping and 
inspections.

(a) Each registrant who distributes or 
sells a pesticide product to a refiller for 
repackaging into refiliable containers 
shall maintain the records listed in 
paragraphs (d)(1) through (d)(3) of this 
section for that pesticide product. The 
records shall be maintained for as long 
as the registrant distributes or sells the 
pesticide product to a refiller and for 3 
years thereafter.
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(b) Each registrant who distributes or 
sells a pesticide product in refillable 
containers shall maintain the records 
listed in paragraphs (d)(2) through (d)(3) 
of this section for that pesticide product. 
The records shall be maintained for as 
long as the registrant distributes or sells 
the pesticide product in refillable 
containers and for 3 years thereafter.

(c) The registrant, upon request of any 
officer or employee of the Agency or of 
any State or political subdivision duly 
designated by the Agency, shall furnish 
or make available for inspection and 
copying the records specified in 
paragraphs (d)(1) through (d)(3) of this 
section.

(d) The registrant shall keep the 
following records:

(1) Each written contract entered into 
with a refiller and each written 
authorization provided to a refiller for 
repackaging the registrant’s pesticide 
product into refillable containers.

(2) The written refilling residue 
removal procedure for the pesticide 
product.

(3) The written list of acceptable 
containers for the pesticide product.
§165.134 Refiller responsibilities and 
procedures.

All refilling operations by a refiller 
shall be conducted in accordance with 
this section.

(a) Items in possession of ref Hier. 
Before repackaging a pesticide product 
into any refillable container for 
distribution or sale, a refiller shall have 
in its possession the following items:

(1) The written contract or written 
authorization, as described in
§ 165.129(a), from the product’s 
registrant for the pesticide product. A 
written contract or written authorization 
is not required if the registrant of the 
product is the refiller.

(2) The pesticide product’s label and 
labeling.

(3) Tne registrant’s written refilling 
residue removal procedure for the 
pesticide product.

(4) The registrant’s written list of 
acceptable containers for the pesticide 
product.

(b) Product integrity. A refiller is 
responsible for the pesticide product 
which the refiller repackages into 
refillable containers and distributes or 
sells not being adulterated or different 
from the composition as described in 
the statement required in connection 
with registration under section 3 of the 
Act.

(c) Refilling conditions. (1) A refiller
shall: .

(i) Repackage a pesticide product only 
into a refillable container that is 
identified on the list of acceptable 
containers provided by the registrant.

(ii) Not change the pesticide 
formulation, unless the refiller has a 
registration for the new formulation.

(2) Standards that may be applicable 
for secondary containment units and 
containment pads are located in subpart 
H of this part.

(d) Identification of pesticide 
previously contained in refillable 
container. A refiller shall identify the 
pesticide product previously contained 
in the refillable container to determine 
whether a residue removal procedure 
must be conducted in accordance with 
paragraph (g) of this section. The refiller 
can identify the previous pesticide 
product by reference to the label or 
labeling.

(e) Container inspection. Before 
repackaging a pesticide product into any 
refillable container, a refiller shall 
visually inspect the exterior and interior 
(if possible) of the container and the 
exterior of appurtenances to determine 
whether the container meets the 
necessary criteria with respect to 
continued container integrity, required 
markings, age of the container, and 
tamper-evident devices. The container 
shall fail the inspection, and shall not 
be refilled, if:

(1) The integrity of the container is 
compromised in any of the following 
ways:

(1) There is significant corrosion or 
ultraviolet light damage.

(ii) There are structural defects 
including, but not limited to, significant 
cracks, visible holes, bad dents, or 
defective or weakened welds.

(iii) There is damage to the fittings, 
valves, tamper-evident devices or other 
appurtenances that could affect the 
integrity of the container.

(2) The container does not bear the 
permanent markings required by
§ 165.124, or such markings are not 
legible.

(3) The container does not have an 
intact and functioning one-way valve or 
tamper-evident device on each aperture, 
if required.

(f) Age of plastic liquid minibulk 
containers. A refiller shall not repackage 
a pesticide product into a plastic liquid 
minibulk container more than 6 years 
after the date of manufacture of die 
container.

(g) Residue removal procedures. (1) A 
refiller shall conduct the pesticide 
product's refilling residue removal 
procedures before repackaging the 
pesticide product into a refillable 
container, unless all of the following 
conditions are met:

(i) Each tamper-evident device is 
intact, if the refillable container has one 
or more tamper-evident devices.

(ii) The container previously held a 
product with a single active ingredient 
and is being used to repackage a product 
with the same single active ingredient.

(iii) There is no reaction or interaction 
between the pesticide product being 
repackaged and the residue remaining 
in the container that would cause the 
composition of the product being 
repackaged to differ from its 
composition as described in the 
statement required to be submitted by 
the registrant in connection with 
registration under section 3 of the Act.

(2) In addition to conducting the 
refilling residue removal procedure, in 
all cases where the container has a 
broken (not intact) tamper-evident 
device, other procedures may need to be 
taken to assure that product integrity is 
maintained.

(h) Quantity that may be refilled. A 
refiller may repackage any quantity of a 
pesticide product into a refillable 
container up to the rated capacity of the 
container.

(i) Relabeling procedures. A refiller 
shall securely attach the new label (such 
that the label can reasonably be 
expected to remain affixed during the 
foreseeable conditions and period of 
use). The new label and labeling shall 
comply in all respects with the 
requirements of § 156.10 of this chapter. 
In particular, the refiller shall ensure 
that the net contents statement and EPA 
establishment number appear on the 
new label.
§  165.136 Refiller recordtoeping and 
inspections.

Each refiller shall maintain the 
records listed in this section. The 
refiller, upon request of any officer or 
employée of the Agency or of any State 
or political subdivision duly designated 
by the Agency, shall furnish or make 
available for inspection and copying the 
records listed in this section.

(a) Recordkeeping for each pesticide 
product. The following records shall be 
maintained for as long as the refiller 
distributes or sells a pesticide product 
in refillable containers, and for 3 years 
thereafter. The refiller shall maintain 
copies of the following:

Cl) The written contract or written 
authorization, as described in 
§ 165.129(a), from the product’s 
registrant for the pesticide product.

(2) The registrant’s written refilling 
residue removal procedure for the 
pesticide product.

(3) The registrant’s written list of 
acceptable containers for the pesticide 
product.

(b) Return of refillable containers. For 
each refillable container that has been 
used in the distribution or sale of a
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pesticide product and delivered to the 
refiller to be refilled, the following 
information shall be recorded and 
maintained for 3 years after the date of 
receipt:

(1) The name and address of the 
person providing the refillable 
container.

(2) The serial number of the refillable 
container.

(3) The date the refillable container 
was received.

(4) The name and EPA registration 
number of the pesticide product that 
was last distributed or sold in the 
refillable container.

(c) Refilling of refutable containers. 
Each time a refiller repackages a 
pesticide product into a refillable 
container and distributes or sells the 
product, the following records shall be 
generated and maintained for at least 3 
years after the date of repackaging:

(1) The name, EPA registration 
number, and amount of thé pesticide 
product distributed or sold in the 
refillable container.

(2) The date of the distribution or sale.
(3) The name and address of the 

consignee.
(4) The serial number of the refillable 

container.
(5) A record that the refiller has 

conducted the container inspection 
procedure and the results.

(6) A record of whether a refilling 
residue removal procedure was 
conducted, and if not, why not.
$166.139 Compliance dates.

(a) As of (2 years after the date of 
publication of the final rule in the 
Federal Register} all pesticide product 
distributed or sold in refillable 
containers shall be distributed or sold 
only in compliance with this subpart.

(S) Certifications for pesticide 
products registered as of (date of 
publication of the final rule in the 
Federal Register) shall be submitted to 
and received by the Agency by (2 years 
after the date of publication of the final 
mle in the Federal Register)/

Subpart H — Standards for Pesticide 
Containment Structures
$ 165.140 Scope and purpose.

(a) Scope. This subpart prescribes the 
requirements for containment of
stationary bulk containers and pesticide 
dispensing areas at pesticide refilling 
establishments and at certain other 
facilities that store bulk quantities of 
pesticide products.

jh) Purpose. The purpose of this 
subpart is to protect human health and 
■ environment from exposure to 
pesticides resulting from spills and

leaks and to reduce the generation of 
wastes associated with die storage and 
handling of bulk quantities of pesticide 
products and with pesticide container 
refilling operations.
§ 165.141 Applicability to facilities and 
persons.

(a) General applicability. The 
requirements of this subpart apply to 
each facility identified in paragraph (b) 
of this section which contains a 
stationary bulk container or a pesticide 
dispensing area used for an agricultural 
pesticide.

(b) Facilities covered. The 
requirements of this subpart cover

(1) Refilling establishments whose 
principal business is retail sale.

(2) Custom blenders, as defined in 
§ 167.3 of this chapter.

(3) Facilities of businesses which 
apply an agricultural pesticide for 
compensation (other than trading of 
personal services between agricultural 
producers).

(c) Responsibilities of owners and 
operators. The owners and operators of 
the facility are responsible for assuring 
that the facility complies with the 
requirements of this subpeit.
$ 165.142 Applicability to stationary bulk 
containers and pesticide dispensing areas.

(a) Stationary bulk containers. (1) 
Unless exempted by paragraph (a)(2) of 
this section, each stationary bulk 
container at a facility shall be protected 
by a containment structure which shall 
meet:

(1) The general requirements of 
§165.146.

(ii) The secondary containment 
requirements of § 165.148 for liquid 
bulk containers or, as applicable, of 
§ 165.150 for dry bulk containers.

(2) A stationary bulk container is 
exempt from the requirements of this 
subpart if any of the following 
conditions exists:

(i) All pesticide that can be removed 
from the container by customary 
methods such as d r a i n i n g ,  pumping or 
aspirating has been removed (whether 
or not residues have been removed by 
washing or rinsing).

(ii) The container holds only pesticide 
rinsates or wash waters, and is so 
labeled.

(iii) The container holds only 
pesticides which would be gaseous if 
released at atmospheric temperature and 
pressure.

(iv) The container is dedicated to non
pesticide use, and is so labeled.

(b) Pesticide dispensing areas. (1) 
’Unless exempted in paragraph (b)(2) of 
this section, each pesticide dispensing 
area where any of the following

activities are conducted must be 
protected by a containment structure 
which meets the general requirements of 
§ 165.146 and the specific requirements 
for containment pads of § 165.152:

(1) The dispensing of pesticide from a 
stationary bulk container for any 
purpose, including, but not limited to, 
refilling refillable containers, service 
containers, transport vehicles or 
application equipment, or emptying 
prior to cleaning.

(ii) The dispensing of pesticide from 
any container other than a stationary 
bulk container for the purpose of 
refilling a refillable container for sale 
and distribution. Containment 
requirements do not apply if pesticide is 
dispensed from such containers for 
purposes other than refilling.

(iii) The emptying, cleaning or rinsing 
of any refillable container.

(iv) The dispensing of pesticide from 
a transport vehicle for purposes of 
filling a stationary bulk container.

(2) A pesticide dispensing area is 
exempt from the requirements of this 
subpart if any of the following 
conditions exist:

(i) The only pesticides in the pesticide 
dispensing area are pesticides which 
would be gaseous when released at 
atmospheric temperature and pressure.

(ii) The only pesticide containers 
refilled or emptied within the pesticide 
dispensing area are stationary bulk 
containers and the area is protected by 
a secondary containment unit meeting 
the requirements of this subpart.

(iii) The pesticide dispensing area is 
used solely for dispensing pesticide 
from a rail car which does not remain 
at a facility long enough to meet the 
definition of a stationary bulk container.
§165.144 Existing and new containment 
structures.

(a) Existing containment structures. 
For purposes of this subpart, existing 
containment structure means a 
containment structure for which 
installation has commenced on or before 
[3 months after the date of publication 
of the final rule in the Federal Register). 
Installation is considered to have 
commenced if:

(1) The owner or operator has 
obtained all Federal, State, and local 
approvals or permits necessary to begin 
physical construction of the 
containment structure; and if

(2) (i) Either a continuous on-site 
physical construction or installation 
program has begun; or

(ii) The owner or operator has entered 
into contractual obligations, which 
cannot be canceled or modified without 
substantial loss, for physical 
construction or installation of the
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containment structure, to be completed 
within a reasonable time.

(b) New containment structures. For 
purposes of this subpart, new 
containment structure means a 
containment structure for which 
installation has commenced after May •
12,1994.
§165.146 Containment structures: general 
requirements.

Each stationary bulk container and 
each pesticide dispensing area shall be 
protected by a containment structure 
which meets the requirements of this 
subpart. >

(a) Material. (1) The containment 
structure shall be constructed of 
reinforced concrete or other rigid 
material which will withstand the full 
hydrostatic head (dynamic or static), 
load and impact of any pesticides, 
precipitation, other substances, 
equipment, and appurtenances placed 
within the structure.

(2) The containment structure shall 
not be constructed of natural earthen 
material, unfired clay, or asphalt.

(3) (i) During the interim period as 
specified in § 165.156(b), each existing 
containment structure shall have a 
hydraulic conductivity less than or 
equal to 1 x 10 ~6 centimeters per 
second. This standard may be satisfied 
by the use, separate or combined, of any 
of the following materials:

(A) Structural materials.
(B) Surface sealants or coatings.
(C) A continuous liner at the bottom 

of the containment structure.
(ii) Each new containment structure 

shall have a hydraulic conductivity less 
than or equal to 1 x 10“ 7 centimeters 
per second. After the expiration of the 
interim period specified in § 165.156(b), 
each existing containment structure also 
shall meet this requirement. The 
standard for hydraulic conductivity may 
be satisfied with materials in the 
manner specified in paragraph
(a)(3)(i)(A) through (a)(3)(i)(C) of this 
section.

(4) The containment structure shall be 
constructed of materials that are 
resistant to the pesticide.

(b) Design and construction. (1) The 
containment structure shall, at a 
minimum, prevent water and other 
liquids from seeping into or flowing 
onto it from adjacent land or structures 
during a 25-year, 24-hour rainfall 
event.

(2) Appurtenances and pesticide 
containers shall be protected against 
damage from operating personnel and 
moving equipment. Means of protection 
include but are not limited to supports 
to prevent sagging, flexible connections, 
the use of guard rails, barriers, and 
protective cages.

(3) No new containment structure 
shall have an appurtenance, discharge 
outlet or gravity drain through the base 
or wall, except for direct 
interconnections between adjacent 
containment structures which meet the 
requirements of this subpart. 
Appurtenances shall be configured in 
such a way that spills or leaks readily 
can be observed. After the expiration of 
the interim period as specified in 
§ 165.156(b), each existing containment 
structure also shall meet this standard.

(c) Operation. (1) The owner or 
operator shall operate the structure in a 
manner that prevents pesticides or 
materials containing pesticides from 
escaping from the containment 
structure. This includes, but is not 
limited to, pesticide residues washed off 
the containment structure by rainfall or 
liquids used for cleaning the area within 
the containment structure. All materials 
containing pesticide residue shall be 
handled in accordance with label 
directions and applicable Federal, State 
and local laws and regulations.

(2) The owner or operator shall ensure
that transfers of pesticides between 
pesticide containers or between 
transport vehicles and containers are 
attended at all times. '

(3) The owner or operator shall ensure 
that each lockable valve, if required by
§ 165.124(e)(4), on a stationary bulk 
container shall be locked closed 
whenever the facility is unattended.

(4) The owner or operator shall ensure 
t)iat spills and leaks of pesticide on or 
in any containment structure are 
collected, and recovered in a manner 
that ensures protection of human health 
and the environment (including surface 
water and ground water) and ensures 
the maximum practicable recovery of 
the pesticide spilled or leaked. At a 
minimum, cleanup shall occur no later 
than the end of each day on which 
pesticides have been spilled or leaked in 
or on the containment Structure.

(5) The owner or operator shall ensure 
that all materials resulting from spills 
and leaks are managed in accordance 
with label instructions and applicable 
Federal, State and local laws and 
regulations.

(d) Inspection and maintenance. (1)
At least monthly during periods when 
pesticides are being stored or dispensed 
on the containment structure, the owner 
or operator shall inspect each stationary 
bulk container and its appurtenances 
and each containment structure for 
visible signs of wetting, discoloration, 
blistering, bulging, corrosion, cracks or 
other signs of damage or leakage.

(2) The owner or operator shall repair ' 
any areas showing visible signs of 
damage and seal any cracks and gaps in

the containment structure and 
appurtenances with material that is 
resistant to the pesticide being stored or 
dispensed and that meets the standard 
for hydraulic conductivity set forth in 
§ 165.146(a)(3)(i) or (a)(3)(ii), as 
applicable.

(3) No pesticide shall be stored or 
dispensed on a containment structure if 
the structure fails to meet the 
requirements of this subpart, until 
suitable repairs have been made. Prompt 
removal of pesticides, including 
emptying of bulk containers, in order to 
effect repairs or recovery of spilled 
material is acceptable.
§ 165.148 Specific requirements for 
containment of stationary liquid bulk 
containers.

Each stationary liquid bulk container 
shall be protected by a secondary 
containment unit which meets the 
requirements of § 165.146 and of this 
section.

(a) Capacity. (1) During the interim 
period as specified in § 165.156(b), each 
existing secondary containment unit 
shall have, at a minimum, the following 
capacity, in addition to compensating 
for any volume displaced by containers 
and appurtenances:

(1) At least 110 percent of the capacity 
of the largest stationary bulk container 
within a secondary containment unit 
that is not protected from precipitation.

(ii) At least 100 percent of the 
capacity of the largest stationary bulk 
container within a secondary 
containment unit that is protected from 
precipitation.

(2) Each new secondary containment 
unit shall have, at a minimum, the 
following capacity, in addition to 
compensating for any volume displaced 
by containers and appurtenances:

(i) At least 125 percent of the capacity 
of the largest stationary bulk container 
within a secondary containment unit 
that is not protected from precipitation.

(ii) At least 110 percent of the 
capacity of the largest stationary bulk 
container within a secondary 
containment unit that is protected from 
precipitation.

(3) After the expiration of the interim 
period as specified in § 1 6 5 .1 5 6 (b), each 
existing secondary containment unit 
shall meet the requirements of 
paragraph (a)(2) of this section.

(b) Design and construction.\1) Each 
new secondary containment unit shall 
allow for the observation of leakage 
from the base of any enclosed stationary 
bulk container.: This requirement may 
be achieved by elevating the stationary 
bulk container on structures such as 
legs, skids, raised beds of rounded 
gravel, or by other methods, provided.
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that leaked material readily can be 
obsetved and the integrity of the 
secondary containment unit is 
preserved. After the expiration of the 
interim period as specified in 
§ 165.156(b), each existing secondary 
containment unit also shall meet this 
standard.

(2) Any stationary bulk container 
protected by a secondary containment 
unit shall be adequately elevated or 
anchored to prevent floatation in the 
event that the secondary containment 
unit fills with liquid.

(c) Inspection and maintenance. Each 
month during the interim period as 
specified in § 165.156(b), the owner or 
operator shall inventory and reconcile 
the contents of any stationary bulk 
pesticide container which is protected 
by an existing secondary containment 
unit but not elevated (as described in 
paragraph (b)(1) of this section) so as to 
allow for observation for leakage 
beneath the container. Inventory and 
reconciliation shall compare the 
quantity of material measured in the 
bulk container versus the quantity 
expected (as calculated by adjusting the 
quantity of pesticide measured in the 
bulk container at the previous mpnth’s 
inventory for subsequent amounts 
dispensed into and from the container).
$ 165.150 Specific containment 
requirements for stationary dry bulk 
containers.

(a) Each stationary dry bulk container 
shall be protected by a secondary 
containment unit which meets the 
requirements of § 165.146 and of this 
section.

(b) Each new secondary containment 
unit shall have, at a minimum, the 
capacity to contain 100 percent of the 
volume of the largest stationary dry bulk 
container within the containment 
structure, in addition to compensating 
for any volume displaced by containers 
and appurtenances. After the expiration 
of the interim period as specified in
§ 165.156(b), each existing secondary 
containment unit also shall meet this 
requirement.
§165.152 Specific containment 
requirements for pesticide dispensing 
areas.

Each pesticide dispensing area shall 
be protected by a containment pad 
which meets the requirements of 
§ 165.146 and this section.

(a) Capacity. The containment pad 
shall have, at a minimum, a holding 
capacity of 1,000 gallons or, if no 
container or pesticide-holding

equipment on the containment pad 
exceeds a capacity of 1,000 gallons, the 
minimum capacity of the containment 
pad shall be at least 100 percent of the 
capacity of the largest pesticide 
container or pesticide-holding 
equipment used on the pad.

(b) Design and construction. (1) The 
containment pad shall be designed and 
constructed to intercept leaks and spills 
of pesticides which may occur in the 
pesticide dispensing area. The surface 
area of the containment pad shall be 
sufficient to extend completely beneath 
any container on the pad except 
transport vehicles which are dispensing 
pesticide for sale or distribution to a 
facility’s stationary bulk container. For 
such vehicles the surface area of the 
containment pad, at a minimum, shall 
accommodate the portion of the vehicle 
where the delivery hose or device "y  
couples to the vehicle.

(2) The surface of each new 
containment pad shall be sloped toward 
a liquid-tight sump where liquids can be 
collected for removal. After the 
expiration of the interim period as 
specified in § 165.156(b), each existing 
containment pad also shall meet this 
reauirement.

(3) The containment pad shall have a 
means of removing and recovering 
spilled, leaked, or discharged material 
and rainfall such as by a manually 
activated pump. Automatically 
activated pumps lacking automatic 
overflow cutoff switches for the 
receiving container are prohibited.
$165.153 Integrated system s.

Containment pads and secondary 
containment units may be combined 
into integrated systems provided the 
requirements of § 165.146 and, as 
applicable, §§165.148,165.150, and 
165.152 are satisfied separately. If more 
than one stationary bulk container is 
located at a facility, the requirements for 
secondary containment units may be 
applied individually to each stationary 
bulk container or collectively, at the 
option of the facility.
§165.156 Compliance dates.

(a) As of [2 years after the date of 
publication of the final rule in the 
Federal Register] each new containment 
structure shall be in compliance with all 
applicable requirements of this subpart.

(b) The interim period of this subpart 
begins on [2 years after the date of 
publication of the final rule in the 
Federal Register] and ends on (IQ years 
after the date of publication of the final 
rule in the Federal Register]. During this

interim period, each existing 
containment structure shall be in 
compliance with those requirements 
identified as interim and shall be fully 
in compliance with all other applicable 
requirements.

(c) As of (10 years after the date of 
publication of the final rule in the 
Federal Register] each existing facility 
shall be in compliance with the full 
requirements of this subpart. Interim 
requirements shall no longer apply to 
any facility or containment structure.
§ 165.157 Recordkeeping requirements 
and Inspections.

Each owner or operator shall maintain 
the records listed in this section. The 
owner or operator, upon request of any 
officer or employee of the Agency or of 
any State or political subdivision duly 
designated by the Agency, shall furnish 
or make available for inspection and 
copying the records listed in this 
section.

(a) The following records shall be 
maintained for at least 3 years:

(1) Records of inspection and 
maintenance for each containment 
structure and for each stationary bulk 
container and its appurtenances, 
including the name of the person 
conducting the inspection or 
maintenance, date, conditions noted, 
and maintenance performed.

(2) During the interim period 
referenced in § 165.156(b), monthly 
records of inventory and reconciliation, 
including for each stationary bulk 
container applicable under the 
provisions of § 165.148(c), the name of 
product stored, the quantity measured at 
previous inventory, the quantities 
dispensed from or added to container, 
and reconciliation with the quantity 
measured at the most recent inventory.

(3) For any dry or liquid bulk 
container that holds pesticide but is not 
protected by a secondary containment 
unit that meets the requirements of this 
subpart, records of the duration over 
which the container remains at the same 
location at the facility.

(b) Each owner or operator shall 
maintain written confirmation of 
hydraulic conductivity as required in
§ 165.146(a)(3) and (d)(2) and statements 
of resistance to the pesticide as required 
in § 165.146(a)(4) and (d)(2). The owner 
or operator shall maintain these records 
for as long as the containment structure 
is in use, and 3 years thereafter.
[FR Doc. 94-2969 Filed 2-10-94; 8:45 am] 
BIUJMQ CODE 6S60-50-F
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NUCLEAR REGULATORY 
COMMISSION

10 CFR Parts 19 ,20 ,21 ,26,51,70,71, 
73,74,76 and 95
RIN 3150-AE62

Certification of Gaseous Diffusion 
Plants
AGENCY: N uclear Regulatory 
Com m ission.
ACTION: Proposed ru le .

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is proposing to 
amend its regulations to add a new part 
that would include the requirements for 
certification and operation of the U.S. 
Department of Energy (DOE) owned 
gaseous diffusion plants that enrich 
uranium. These proposed regulations 
would protect the public health and 
safety from radiological hazards and 
would provide for die common defense 
and security, including adequate 
safeguards, in all uranium enrichment 
activities of the United States 
Enrichment Corporation (USEC) in its 
operation of the two gaseous diffusion 
plants that USEC is leasing from die 
DOE. These two plants are located in 
Paducah, Kentucky, and Portsmouth, 
Ohio. In addition to the proposed new 
part, a number of conforming 
amendments are. also being proposed to 
NRC’s Regulations.
DATES: Submit comments by April 12, 
1994. Comments received after this date 
will be considered if it is practical to do 
so, but the Commission is able to assure 
consideration only for comments 
received on or before this date. 
ADDRESSES: M ail written comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555. 
ATTN: Docketing and Service Branch.

Hand d eliver com m ents to: 11555 
R o ckville  P ike, R o ckv ille , M D, 20852, 
between 7:45 am and 4:15 pm Federal 
w orkdays.

Copies of comments received, the 
environmental assessment, finding of no 
significant impact, and the regulatory 
analysis may be examined at the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
C. W. Nilsen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3834; 
Mr. S. R. Ruffin, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
504-2696; Mr. C. B . Sawyer, Office of 
Nuclear Material Safety and Safeguards,

U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
504-2366; or Mr. D. G. Kidd, Office of 
Administration, Di vision of Security, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-4127.
SUPPLEMENTARY INFORMATION: 
Background

The President signed H.R. 776, the 
“Energy Policy Act of 1992** (the Act), 
into law on October 24,1992. Hie Act 
amended the Atomic Energy Act of 1954 
(“AEA”), to establish a new government 
corporation, the U.S. Enrichment 
Corporation (the “Corporation"), few the 
purpose of managing and operating the 
uranium enrichment enterprise 
previously owned and operated by the 
Department of Energy. Section 1701 of 
the AEA, as amended, provides that 
within 2 years after enactment of the 
legislation, the NRC is required to 
promulgate standards that will apply to 
the two operating gaseous diffusion 
plants to protect the public health and 
safety from radiological hazards, and to 
provide for the common defense and 
security. The NRC is proposing to 
establish requirements and procedures 
for the certification process by addition 
of a new part to Chapter I of Title 10 of 
the Code of Federal Regulations.

Section 1701(b)(2) of the AEA, as 
amended, directs the NRC to establish a 
certification process under which the 
two gaseous diffusion plants at 
Portsmouth. Ohio, and Paducah, 
Kentucky, to be operated by the 
Corporation, will be annually certified 
by the NRC for compliance with filose 
standards.

The Commission recognizes that the 
gaseous diffusion plants were designed 
and constructed before the new 
certification requirement was 
established in the Energy Policy Act of 
1992, and that they have operated safely 
for approximately 40 years. This 
proposed rule is based upon comparable 
NRC requirements that have been in 
place for a number of years, and that the 
staff believes are adequate and 
appropriate for the gaseous diffusion 
plants, and are at least as stringent as 
the DOE requirements under which the 
plants currently operate. However, in 
notice and comment rulemaking there is 
the potential that as a result of public 
comment on the proposed rule, the final 
rule may include different criteria. In 
this connection, commenters should be 
informed that the DOE has identified 
oversight operational requirements to be 
met by the gaseous diffusion plants for 
the transition period in which DOE 
continues to regulate the plants, until

NRC assumes, responsibility for 
regulatory oversight. The NRC will not 
assume regulatory oversight authority 
until after it establishes the final rule 
and completes the first certification 
process. The DOE submittal which 
describes oversight requirements may be 
reviewed in the NRC Public Document 
Room.

Also, the Corporation has submitted 
unsolicited proposed standards for the 
gaseous diffusion plants which are 
included as Appendix A to this 
document. The Commission invites 
comments on whether some or all of the 
requirements proposed by the 
Corporation or contained in the DOE 
oversight requirements should be used 
in lieu of those proposed by the 
Commission. Based on public 
comments, the Commission will 
consider whether it should adopt 
selected portions of them in the final 
rule. The Commission must determine 
that the certification process, including 
any modifications based on public 
comments, will provide an adequate 
level of protection of the public health 
and safety, the environment, and the 
common defense.

The Commission has also prepared a 
side-by-side comparison of the proposed 
regulations with the requirements set 
forth in DOE’s transition document and 
existing NRC regulations. The document 
can be reviewed in the NRC Public 
Document Room. The Commission 
explicitly invites public comment on 
whether any of the proposed 
requirements exceed those necessary to 
protect the public health and safety and, 
if so, whether the added safety 
protection warrants the costs that would 
be incurred to implement the 
requirement.

In addition to the proposed new part 
76, a number of conforming changes are 
also being proposed to the provisions of 
Chapter I of Title 10 of the Code of 
Federal Regulations. These changes 
would be necessary to implement the 
new part.
Proposed Action

The Commission is proposing to add 
a new 10 CFR Part 76 entitled 
“Certification of Gaseous Diffusion 
Plants.” This new part will include 
procedural requirements, generally 
applicable NRC health and safety 
standards, technical safety 
requirements, and safeguards and 
security requirements specific to the 
gaseous diffusion plants. The 
Commission will use the requirements 
included in this new Part 76 to satisfy 
Energy Policy Act requirements. The 
certification requirements in this 
proposed rulemaking include actions
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that are either required by the Act or 
required by the Commission’s own 
procedures to protect the public health 
and safety from radiological hazards, to 
provide for the common defense and 
security, and to ensure adequate 
safeguards.
A. General Requirements.

The general requirements being 
proposed are based on and derived 
mainly from 10 CFR part 70. Part 70 
contains the regulations used by the 
Commission to license the possession of 
special nuclear material at major fuel 
cycle facilities for which the NRC has 
regulatory responsibility for protecting 
public health and safety, and the 
common defense and security. Specific 
proposed sections in this new part, 
which are based on 10 CFR Part 70, as 
modified for the certification process, 
include the following:

Section 76.1 Purpose. This section 
defines the purpose of Part 76 to be 
limited to certification of the existing 40 
year old gaseous diffusion plants 
previously operated by the Department 
of Energy. (Reference § 70.1).

Section 76.2 Scope. This section 
defines the scope of Part 76 to cover the 
operation of gaseous diffusion plants 
previously operated by DOE and leased 
to the Corporation, and clarifies the new 
part applies only to those plants. 
(Reference § 70.2).

Section 76.4 Definitions. This 
section contains definitions of terms as 
used in this part. (Reference § 70.4).

Section 76.5 Communications. This 
section describes requirements for oral 
and written submissions to the 
Commission. (Reference § 70.5).

Section 76.6 Interpretations. This 
section contains requirements for 
interpretations authorized by the 
Commission. (Reference § 70.6).

Section 76.7 Employee protection. 
This section indicates that 
discrimination is prohibited. (Reference 
§70.7).

Section 76.8 Information collection 
requirements: OMB approval not 
required. This section indicates that the 
information collection requirements 
contained in this part need not be 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the paperwork Reduction Act 
(Reference § 70.8).

Section 76.9 Completeness and 
accuracy of information. This section 
specifies that all information must be 
complete and accurate. (Reference 
§70.9).

Section 76.10 Deliberate 
misconduct. This section prohibits 
certain Corporation activities and

describes resulting enforcement action.. 
(Reference § 70.10).

Section 76.23 Specific exemptions. 
This section specifies that the 
Commission may grant exemptions. 
(Reference § 70.14).

Section 76.76 Backfitting. This 
section sets forth the conditions for 
backfitting the plants and establishes 
backfit guidelines.(Reference § 50.109).

Section 76.81 Authorized use of 
radioactive material. The section sets 
forth requirements for the Corporation’s 
possession and use of radioactive 
material. (Reference § 70.41).

Section 76.83 Transfer of radioactive 
material. This section contains 
requirements for the Corporation’s 
transfer of radioactive material. 
(Reference § 70.42).

Section 76.89 Criticality accident 
requirements. This section contains 
monitoring requirements for criticality 
accidents. (Reference § 70.24).

Section 76.91 Emergency planning. 
This section contains emergency 
planning requirements. (Reference 
§ 70.22(i)).

Section 76.120 Reporting 
requirements. This section contains 
requirements for 1-hour-notification, 4- 
hour notification, 24-hour notification, 
and for preparation and submission of 
reports. (Reference § 70.50, § 70.52, and 
§74.11).

Section 76.121 Inspections. This 
section states that the Corporation shall 
afford the Commission opportunity for 
inspection and that office space for 
Commission inspection personnel must 
be provided. (Reference § 70.55).

Section 76.131 Violations. This 
section specifies actions the 
Commission may take, to include 
obtaining a court order to prevent a 
violation and contains civil penalty 
provisions. (Reference §70.71).

Section 76,133 Criminal penalties. 
This section specifies criminal sanctions 
for violations. For purposes of section 
223 of the Atomic Energy Act of 1954, 
as amended, which provides for 
criminal sanctions, all regulations in 
part 76 are issued under one or more of 
sections 161b, 161i, or 161o except for 
the sections listed in § 76.133(b). 
(Reference § 70.72).
B. Procedural Requirements

As directed by Section 1701(c) of the 
AEA, as amended, the proposed rule 
contains procedures for the annual 
certification process. Apart from 
requiring an annual application for a 
certificate of compliance and a 
determination by the Commission, in 
consultation with EPA, of compliance 
with the NRC’s standards, the 
legislation does not specify procedures

for the certification process. In addition, 
the amendments to the AEA provide 
that the requirement for a certificate of 
compliance is in lieu of any requirement 
for a license. Thus, the NRC has 
substantial discretion in determining 
appropriate procedures for the 
certification process. By providing for 
public notice and a written comment 
period with respect to an application for 
a certificate of compliance, as well as 
the opportunity for the Corporation and 
other interested parties to petition the 
Commission for review of the decision 
to grant or deny a certificate or request 
for approval of a compliance plan, the 
Commission believes that it is proposing 
a fair and efficient procedural scheme.

The procedural requirements being 
proposed for the certification process, to 
implement provisions of the Act and to 
constitute the Commission’s proposed 
certification process, include:

Section 76.21 Certificate required. 
This section contains the requirement to 
obtain a certificate of compliance to 
operate the gaseous diffusion plants. 
(Reference the Act).

Section 76.31 Annual application 
requirement. This section specifies the 
annual application requirements for the 
certificate of compliance. (Reference the 
Act),

Section 76.33 Application 
procedures. This section contains filing 
requirements and specifies the required 
contents of the application.

Section 76.37 Federal Register 
notice. This section concerns public 
notice of the filing of an application and 
the opportunity for public comment.

Section 76.39 Public meeting. This 
section describes the procedures for a 
public meeting on the application to be 
‘held at the discretion of the Director, 
Office of Nuclear Material Safety and 
Safeguards (NMSS), NRC, and 
provisions for a transcript of a meeting. 
A public meeting will be held on the 
first certification application.

Section 76.41 Record underlying 
decisions, This section specifies that 
any decision must be based on 
information in the record and that 
significant information on any 
proceeding, with limited exceptions, 
must be part of the public docket. This 
is not intended to constitute a 
requirement of adjudication on the 
record after opportunity for agency 
hearing under the Administrative 
Procedure Act.

Section 76.43 Annual date for 
decision. This section describes the 
timing of the annual decision on the 
application by the Director, NMSS.

Section 76.45 Application for 
amendment of certificate. This section 
states the procedure for the Corporation
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to apply for an amendment of a 
certificate prior to the established date 
of the next application for a certificate.

Section 76.51 Conditions of 
certification. This section requires 
compliance by the Corporation with all 
requirements set forth and referenced in 
Part 76 or in a certificate of compliance 
or approved compliance plan.

Section 76.53 Consultation with 
Environmental Protection Agency 
(EPA). This section requires that the 
Commission will consult with the EPA 
in making the annual decision on the 
application for a certificate, including 
the pro visions of any compliance plan.

Section 76.55 Timely renewal. This 
section states that timely and sufficient 
filing of an application for a certificate 
of compliance maintains in effect any 
existing certification or approved 
compliance plan until issuance of a 
final and effective decision on the 
application. This addresses the unlikely 
situation in which the Commission is 
unable to make its final, annual 
determinations regarding an application 
for a certificate of compliance despite 
the filing of a sufficient application. In 
this case, the Commission will deem its 
prior determinations regarding 
compliance to be its current and 
effective determinations until final 
resolution of the subsequent application 
and will advise Congress accordingly in 
its annual report under section 1701(bJ 
of the AEA, as amended. The 
Commission invites commanters to 
specifically address this proposal.

Section 76.60 Regulatory 
requirements which apply. This section 
specifies the requirements which the 
NRC will apply for certification of the 
Corporation's operation of the gaseous 
diffusion plants.

Section 76.62 Issuance of certificate 
or approval of compliance plan. This 
section specifies that the Director, 
NMSS, may issue a certificate or 
approval of a compliance plan, requires 
notice of the decision in the Federal 
Register, and states that the Corporation 
or affected members of the public who 
have provided comments in the 
proceeding may seek the Commission's 
review of the Director's decision.

Section 76.64 Denial of certificate or 
compliance plan. This section states 
that the Director, NMSS, may deny a 
certificate or compliance plain and that 
the denial must be noticed in the 
Federal Register. This section also 
provides an opportunity for action by 
the Corporation before denial. It also 
states that the Corporation or affected 
members of the public who have 
provided comments on the application 
may seek the Commission’s review of 
the Director’s decision.

Section 76.68 Plant changes. This 
section describes plant or operational 
changes permitted by the Corporation 
with or without prior Commission 
approval. Documentation of revisions 
that do not require Commission 
approval must be submitted to the NRC. 
For changes that require Commission 
approval the Corporation may apply for 
an amendment of a certificate under 
§ 76.45.

Section 76.70 Post issuance. This 
section specifies procedures for 
amendment, revocation, suspension, or 
amendment for cause of the certificate.

Section 76.72 Miscellaneous 
procedural matters. This section 
addresses procedures for filing 
petitions, ruling on matters of 
procedure, and communication between 
Commission and staff. Additional 
guidance regarding the filing and 
service of petitions for review of the 
Director’s decision and responses to 
such petitions may be included in the 
Director's decision or by order of the 
Commission.

Except for proceedings under 10 CFR 
part 2, Subpart G for imposition of a 
civil penalty, the Commission is not 
imposing restrictions mi ex parte 
communications or on the ability of the 
NRC staff and the Commission to 
communicate with one another at any 
stage of this regulatory process. Staff 
would not participate in a review of the 
Director's decision as a party, but rather 
would serve as an advisor to the 
Commission. Congress has not required 
formal adjudication, and the 
Commission believes that informal 
processing without such formal 
restrictions cm communication are best 
suited for resolution of applications for 
a certificate on an annual basis.
C. Technical Safety Requirements

The major technical safety 
requirements proposed are found in the 
following sections:

Section 76.35 Contents of 
applications. This section specifies that 
applications must include a safety 
analysis report, a compliance status 
report which includes environmental 
and effluent monitoring data, a quality 
assurance program description, a 
description of use of radioactive 
material, a description of die training 
program, a nuclear material control end 
accounting plan, a physical protection 
plan for special nuclear material in 
transit, a  plant physical security plan, 
an emergency plan, a plan for security 
facility approved and protection of 
classified information and hardware, a 
description of the Corporation's 
response necessary to implement 
International Atomic Energy Agency

safeguards, and a description of the 
waste treatment and management 
program.

line proposed paragraphs 76.85 (k) 
and (11, would require a description of 
the depleted uranium and waste 
management programs, including 
funding plans to assure availability of 
funds to implement the programs. The 
Commission is aware that DOE has 
established a decommissioning fund 
(See 58 FR 41160, (August 2,1993} 10 
CFR Part 76, "Uranium Enrichment 
Decontamination and Decommissioning 
Fund; Procedures for Special 
Assessment of Domestic Utilities" for a 
description of the fund’s and DOE’S 
requirements!, and is inclined to 
interpret that the NRC has no regulatory 
jurisdiction in the area of 
decommissioning funds. The 
Commission is inclined to interpret the 
Act to terminate NRC regulatory 
jurisdiction over the Department’s 
gaseous diffusion plants if and when the 
Corporation ceases operations and die 
plants are brought to a cold shutdown 
condition. Oversight responsibility 
would then revert to DOE which will be 
responsible for the plants' 
decontamination said decommissioning 
including disposal of all wastes and 
disposition or any depleted uranium at 
the sites. Under mis interpretation, the 
Corporation's plans for wastes and 
depleted uranium will therefore be 
matters for DOE, rather than NRC, to 
address. The Commission requests 
comments on appropriate 
interpretations of the Energy Policy Act 
of 1992, and after taking into account 
any such comments, the Commission 
may eliminate the requirements under 
§ 76.35 (k) and CD-

The proposed rule would require any 
application which contains Restricted 
Data, classified National Security 
Information, Safeguards Information, 
proprietary or other withholdable data 
to be prepared in such a manner that all 
such information or data are separated 
from the information to be made 
available to the public.

Section 76.85 Assessment of 
accidents. This section contains the 
requirement for performance of a safety 
analysis of the potential for releases of 
radioactive material from accidents.

Specifically, die proposed rule 
requires that a safety analysis of die site 
activities be performed to evaluate the 
potential for releases of radiological 
material from the existing plants. The 
analysis would evaluate releases from a 
reasonable spectrum of postulated 
accident scenarios which may occur in 
the gaseous diffusion plants taking into 
account the existing systems in 
operation, including procedures, that
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are intended to mitigate the 
consequence of any release. These 
potential releases, together with 
operational practices and site 
characteristics, including meteorology, 
are to be used to evaluate the potential 
onsite and offsite radiological 
consequences.

The Corporation must provide a level 
of protection against accidents during 
plant operations sufficient to provide 
adequate protection of the public health 
and safety. In assessing the level of 
protection provided by the Corporation, 
the operational safety objectives to be 
used by the Commission will be that no 
individual at the site boundary would 
be likely to receive a total radiation dose 
to the whole body in excess of .25 Sv 
(25 rems) (total effective dose 
equivalent). The Corporation must also 
provide an assessment of public health 
and safety as a result of an intake of 
soluble uranium in an amount that can 
be considered as equivalent in risk to a 
.25 Sv (25 rems) acute radiation dose. 
The proposed .25 Sv (25 rems) objective 
was chosen because there is little risk of 
permanent damage in the event of an 
accidental release and it is also used in 
10 CFR part 100 for part 50 licensees. 
The above objectives will be used by 
NRC as a factor to assist in arriving at 
an overall public health and safety 
determination, and it does not 
constitute a siting criterion for the 
uranium enrichment plants. Instead, it 
should be used by the Corporation as an 
operational goal, and the Corporation 
should accordingly provide information 
pertaining to specifications for 
conducting plant operations that would 
result in this goal being met or that 
adequate supplementary protective 
measures are developed and 
implemented.

In proposing that the Corporation 
evaluate intakes of soluble uranium the 
Commission recognizes that the 
chemical toxicity of uranium could be 
the limiting factor in the accident 
analyses under this section. The 
Commission’s intent to use chemical 
toxicity considerations in part 76 is 
consistent with its practice elsewhere 
(e.g., 10 CFR 20.1201(e)), and prevents 
any potential regulatory gap in public 
protection against the toxic effects of 
soluble uranium. In this regard, the NRC 
staff has placed a contract to conduct an 
extensive evaluation of the available 
international literature on the toxic 
effects of uranium in humans, with 
emphasis on sensitive populations such 
as children and pregnant women which 
were not evaluated in earlier NRC 
studies. This review will encompass the 
present regulatory structure in place in 
various U.S. government agencies and

should identify any inconsistencies in 
approach or level of protection achieved 
for both occupational and public 
exposures to uranium to determine an 
acceptable basis for evaluating the 
gaseous diffusion plants. The results of 
this analysis will be available by July, 
1994, and will be considered in 
evaluating the Corporation’s 
application.

The Commission is interested in 
comments on the use of safety 
objectives, including suggested limiting 
values with supporting rationale, and 
whether or not they should be included 
as part of the rule.

m a related matter, the NRC staff , 
recently announced that it is developing 
guidance and regulatory requirements 
on integrated safety analysis (ISA) of 
licensed fuel cycle facilities (58 FR 
40167, July 27,1993). An ISA is a 
systematic review process by which a 
licensee or applicant will analyze its 
facility and processes and will assemble 
essential information for the safety 
analysis report. It is too early to 
determine how this effort will affect the 
gaseous diffusion plants. However, 
when a determination is made in the 
future regarding any additional safety 
analysis requirements for licensed fuel 
cycle facilities or the methodology for 
implementing them, the applicability of 
these methodologies to gaseous 
diffusion plants will also be addressed.

Section 76.87 Technical safety 
requirements. This proposed section 
specifies that safety requirements must 
be included in the application. Safety 
topics to be considered are those mainly 
associated with the plant operations, 
management controls, and confinement 
of radioactive material.

The proposed rule requires the 
Corporation to include technical safety 
requirements derived horn analyses and 
evaluations included in the safety 
analysis report. These safety 
requirements would include safety 
limits and limiting control settings 
within which process variables would 
be maintained for adequate control to 
guard against the uncontrolled release of 
radioactivity. The safety requirements 
would also include limiting conditions 
for operation, surveillance 
requirements, design features, and 
administrative controls. The 
requirements are similar to operating 
technical specifications or license 
conditions applied to nuclear fuel cycle 
plants to assure that operations are 
controlled as described in the safety 
analysis report.

Section 76.93 Quality assurance. 
This section requires a quality assurance 
program. The Commission recognizes 
that the GDPs are fuel cycle facilities

and that the appropriate quality 
assurance (QA) for GDPs is not the same 
as for reactors. The GDPs are existing 
plants and they were designed, 
constructed, and assembled over 40 
years ago. The QA requirements for the 
GDPs will be based on applying the 
applicable QA criteria of ASME NQA- 
1-1989, “Quality Assurance Program 
Requirements for Nuclear Facilities", in 
a graded approach and to an extent that 
is commensurate with the importance to 
safety.

Section 76.95 Training. This section 
requires a description of the training 
program, that will be provided to 
personnel to enable them to perform the 
functions of their jobs, including 
information on the positions for which 
training will be provided, to assure that 
personnel are qualified to operate and 
maintain the plants safely and in 
compliance with the regulatory 
requirements.
D. Incorporation of Existing Regulations

In addition, portions of other existing 
Commission regulations will be 
applicable for certification of the 
Corporation’s operation of the gaseous 
diffusion plants (proposed § 76.60).
They are contained in Title 10, Code of 
Federal Regulations as follows:

Requirements for notices, 
instructions, and reports to workers are 
contained in 10 CFR part 19, “Notices, 
Instructions, and Reports To Workers: 
Inspection and Investigations." Part 19 
specifies the requirements for notices, 
instructions, and reports by the 
Corporation to individuals participating 
in gaseous diffusion activities. It also 
sets forth the rights and responsibilities 
of the Commission and individuals 
during interviews on any matter within 
the Commission’s jurisdiction.

Requirements for protection against 
ionizing radiation are contained in 10 
CFR part 20, “Standards For Protection 
Against Radiation." Part 20 specifies the 
requirements to control the receipt, 
possession, use, storage, transfer, and 
disposal of byproduct, source, and 
special nuclear material by the 
Corporation in such a manner that the 
total dose to an individual (including 
doses resulting from radioactive 
material and from radiation sources 
other than background radiation) does 
not exceed the standards for protection 
against radiation prescribed by the NRC 
for normal operating conditions and 
anticipated operational occurrences.

Requirements for reporting of defects 
and noncompliance are contained in 10 
CFR part 21, “Reporting of Defects and 
Noncompliance.’’ Part 21 specifies the 
procedures and requirements for 
persons to notify the Commission
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immediately of component defects or 
failure to comply with regulatory 
requirements which could create a 
substantial safety hazard.

Requirements for fitness-for-duty 
programs are contained in 10 CFR part 
26, “Fitness-for-Duty Programs.” It is 
the purpose of part 26 to prescribe 
requirements and standards for 
establishment and maintenance of 
fitness-for-duty programs to reduce the 
likelihood of theft or diversion of 
strategic special nuclear material. The 
requirements of this part are relevant 
only to the extent that the Corporation 
elects to engage in activities which 
involve formula quantities of strategic 
special nuclear material.

Requirements for packaging and 
transportation are contained in 10 CFR 
part 71, “Packaging and Transportation 
of Radioactive Material.” It is the 
purpose of part 71 to establish 
requirements and procedures for 
packaging, preparation for shipment, 
and transportation of radioactive 
material.

Requirements for physical security 
and material control and accounting are 
contained in 10 CFR part 70, “Domestic 
Licensing of Special Nuclear Material,” 
part 73, “Physical Protection of Plants 
and Materials,” and part 74, “Material 
Control and Accounting of Special 
Nuclear Material,” as specified in 
Subpart E to this part. It is the purpose 
of Subpart E to identify the specific 
sections that establish the requirements 
and procedures for transfer, protection 
at fixed sites and in transit, and control 
and accounting of the various 
enrichments of U233 covered under the 
certification.

Safeguards regulation of special 
nuclear material is conducted on a 
graded basis. The grades reflect the 
importance of specified kinds and 
quantities of material to the public 
safety and to the common defense and 
security. Three grades of material are 
defined in Commission regulations. In 
declining order of importance they are:

(1) Formula quantities of strategic 
special nuclear material (also referred to 
by the shorter phrase “Category I 
material”);

(2) Special nuclear material of 
moderate strategic significance 
(Category II), and

(3) Special nuclear material of low 
strategic significance (Category III).

The gaseous diffusion plants are to 
produce only Category III material and 
only the safeguards for that grade of 
material need apply to production 
activities. Nonetheless, the Commission 
recognizes that the Corporation may 
need to or may opt to engage in 
nonproduction activities that involve

the other categories of material. One 
reason stems from the fact that in the 
past, the Portsmouth plant has produced 
high enriched uranium hexafluoride 
(UFé). As a result of this past 
production, there may be portions of the 
plant under lease by the Corporation or 
to which the Corporation will have 
access that will continue to have high 
enriched UF6 fixed to interior surfaces 
of process equipment. Additionally, 
some areas, such as the analytical 
laboratory, may continue to have a high 
enriched inventory. A second reason 
stems from the possibility that the 
Corporation may elect to engage in 
nonproduction business activities that 
involve high enriched UFé. To be 
responsive to the full range of possible 
Corporation activities, safeguards 
regulations for all three categories of 
material are listed in Subpart E and are 
to be applied in accordance with the 
categories of material the Corporation 
actually uses, possesses, or has access 
to.

Requirements for security facility 
approval and protection of classified 
matter are contained in 10 CFR part 95, 
“Security Facility Approval and 
Safeguarding of National Security 
Information and Restricted Data.” It is 
the purpose of part 95 to establish 
requirements and procedures for the 
foregoing matters. The Corporation and 
its contractor personnel will be 
considered as authorized by the 
Commission under 95.35(a) for access to 
classified matter based on their DOE 
access authorizations.

NRC does not intend to incorporate 
any additional requirements for 
personnel security screening for access 
to or control over special nuclear 
material as contained in 10 CFR part 11, 
“Criteria and Procedures for 
Determining Eligibility for Access to or 
Control over Special Nuclear Material,” 
should the Corporation elect to engage 
in activities which involve strategic 
special nuclear material. The 
requirements for this separate access 
program are met by the DOE access 
authorization program for the GDPs.
E. Overview of the Certification Process

The Act specifically provides for the 
NRC to issue a certificate of compliance, 
in lieu of a license. The Commission 
intends that the certificate would be a 
relatively simple document, which 
certifies compliance with NRC 
requirements, subject to any applicable 
conditions, and subject to the 
Corporation’s adherence to the 
representations and commitments in its 
application.

The initial certification would be 
based on review of an application

submitted by the Corporation. The 
initial application would contain a 
complete description of operations, a 
safety analysis, and other information 
required to demonstrate compliance 
with NRC requirements. Subsequent 
applications could reference previously 
submitted information. For annual 
reviews after the initial certification, the 
Commission would focus on new 
information and changes from the 
previous year, and public comments. 
The Commission anticipates that it will 
perform a complete review, similar to 
that performed for the initial 
certification, every 10 years. This would 
correspond to the license renewal 
period for other fuel facilities.

The proposed rule also allows for 
unscheduled submittals in cases where 
the Corporation proposes new or 
modified opérations, and cannot wait 
for the annual certification because of 
the significant nature of the 
modification. In such cases, the 
Commission could issue an amended 
certification.

In cases where either the Corporation 
or the Commission identifies areas of 
non-compliance, a compliance plan 
would be submitted for NRG approval as 
provided in the Act.

The Commission intends that the 
annual certification process will follow 
a predictable schedule, with an 
application being filed in April, 
publication of a Federal Register notice 
shortly thereafter providing at least 30 
days for public comment, a certification 
decision in October, any appeals acted 
upon by December, ana the required 
report to Congress in January of the next 
year. However, in cases where there are 
significant unresolved issues such that 
the Commission cannot complete 
certification in a given year, a 
compliance plan could be developed 
and approved or, if this is not possible 
because of time constraints, a “timely 
renewal” provision allows the previous 
certification to remain in effect pending 
resolution. The Commission would still 
file an annual report with Congress, and 
identify the unresolved issues.

A more detailed discussion of the 
certification process is provided below:
I. Initial Certification

• The Corporation would be required 
to initially apply to the Commission for 
certification six months after 
promulgation of a final rule (§ 76.31). 
Depending on when the final rule is 
issued, the due date could be as early as 
January 1,1995. The application for 
certification must include: (a) A 
description of operations, (b) a safety 4 
analysis and other information to 
demonstrate that the Corporation is in
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compliance with NRC requirements, 
and/or (c) a plan for achieving 
compliance with respect to any areas of 
noncompliance with the NRC standards 
(§76.33).

• The Director, Nuclear Material 
Safety and Safeguards would promptly 
publish in the Federal Register a notice 
of receipt of an application (§ 76.37).
This would include: (a) A notice of 
opportunity for public comment, with at 
least a 30 day comment period, and (b) 
the date of public meetings near each 
site.

• The staff would conduct a review 
based on information in the record and 
facts officially noticed in the proceeding 
(§76.41).

• The staff would consult with GPA 
on applications received (§ 76.53).

• The Director would render a 
decision within 6 months of receipt of 
the application (§ 76.43).
LA. Finding of Compliance or Approval 
of Compliance Plan

• Upon a finding of compliance or 
approval of a compliance plan, the 
Director would issue a written decision 
(§ 76.62(a)).

• A notice of the Director’s decision 
would be published in the Federal 
Register (§ 76.62(b)).

• The Corporation or any person 
whose interest may be affected, and who 
is on the record having appropriately 
provided written or oral comments, 
could file a petition with the 
Commission within 15 days of the 
publication of the Federal Register 
notice {§ 76.62(c)).

• Any person who is on the record 
could file a response to any petition for 
review within 10 days of the filing of 
the petition (§ 76.62(c)).

• The Commission could adopt, 
modify, set aside, or take other 
appropriate action oh the Director’s 
decision within 60 days of publication 
of the Federal Register notice. 
Otherwise, the Director’s decision 
would become final and effective
(§ 76.62(d)).

• Once the initial certification 
became final and effective, the NRC 
would assume regulatoiy jurisdiction 
over the facilities.

• The Commission would report to 
Congress in January following initial 
certification on the status of health, 
safety, and environmental conditions at 
the plants.
I B. Finding of Non-Compliance or 
Disapproval of Compliance Plan

• The Director could make an initial 
finding of non-compliance or not 
approve a compliance plan upon review 
of a written finding that the application

is in non-compliance with one or more 
of the Commission’s requirements, or 
that the compliance plan is inadequate 
to protect the public health and safety, 
environment, or common defense and 
security {§ 76.64(a)).

•  Before making a final finding of 
non-compliance, the Director would 
advise the Corporation in writing of any 
areas of non-compliance, and offer the 
Corporation an opportunity to submit a 
proposed compliance plan regarding 
those areas of non-compliance
(§ 76.64(c)). .

•  Upon making a final determination 
of non-compliance, the Director would 
publish notice of the decision in the 
Federal Register (§ 76.64(b)).

•  The Corporation or any person 
whose interest could be affected, and 
who is on the record having 
appropriately provided written or oral 
comments, could file a petition with the 
Commission within 15 days of the 
publication of the Federal Register 
notice (§ 76.64(d)).

• Any person who is on the record 
could file a response to any petition for 
review within 10 days of the filing of 
the petition (§ 76.6(d)),

• The Commission could adopt, 
modify, set aside, or take other 
appropriate action on the Director’s 
decision within 60 days of the Federal 
Register notice of the decision. 
Otherwise, the Director’s decision 
would become final and effective.
(§ 76.64(e)).

• The Commission would report to 
Congress in January following initial 
certification on the status of health, 
safety, and environmental conditions at 
the plants.
II. Annual Certification

• After the initial application, annual 
application for certification would be 
required to be received by April 15 of 
each year (§ 76.31).

• Information contained in previous 
applications, statements, or reports filed 
with the Commission could be 
incorporated by reference (§ 76.33(f)).

• The Director would promptly 
publish in the Federal Register a notice 
of receipt of an application (§ 76.37). 
This would include a notice of 
opportunity for public comment for at 
least 30 days. It could also include a 
notice of public meetings if they are 
determined by the Director to be in the 
public interest.

• The Commission review would t 
focus on new and previously 
unreviewed information and public 
comments.

• The Director’s decision would be 
rendered on review of a satisfactory 
application by October of each year.

•  The Director’s decision would 
result in a:
(A) Finding of compliance or approval 

of compliance plan (see LA.), or
(B) Finding of non-compliance or 

disapproval of compliance plan (see 
IB.).

III. Amendment of Certificate
• The Corporation could make 

changes to a plant or a plant’s operation 
without prior Commission approval that 
do not reduce the safety margin, result 
in undue risk to the public health and 
safety, environment, and the common 
defense and security, or present an 
unreviewed safety question (§ 76.68).

• The Corporation could at any time 
apply for amendment of the certificate 
to cover unreviewed information on 
new or modified activities not 
addressed in the certificate. The 
submittal should contain sufficient 
information for the Director to make 
findings of compliance for the proposed 
activities as required for any other 
certification (§ 76.45).

• Information contained in previous 
applications, statements, or reports filed 
with the Commission could be 
incorporated by reference in any 
application for amendment ((§ 76.33(f)).

• The Director would promptly 
publish a Corporation request for 
amendment of the certificate in the 
Federal Register as a notice of an 
application {§ 76.37). This would 
include a notice of opportunity for 
public comment It could also include a 
notice of a public meeting if the Director 
determines that a meeting is in the 
public interest.

• The Director’s decision would be 
rendered within 6 months of receipt of 
a satisfactory request to modify the 
safety basis or compliance status of the 
plant

• The Director’s decision would 
result in a:
(A) Finding of compliance or approval 

of compliance plan (see LA.), or
(B) Finding of non-compliance or 

disapproval of compliance plan (see
I.B.).

IV. Timely Renewal 
In any case where the Corporation has 

filed a timely application for 
certification or a compliance plan, the 
existing certification or compliance plan 
would not expire until the Commission 
has made a determination on the 
Corporation’s submittal (§ 76.55).
Commissioner Rogers' Additional 
Comments

Section 76.76 of the Proposed Rule 
addresses backfitting. I would be 
particularly interested in comments on
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two issues regarding the provisions of 
that section. These are (1) whether the 
provisions of § 76.76 should become 
effective immediately when 10.CFR part 
76 becomes final, as would happen were 
the proposed section to remaih 
unchanged, or whether there should be 
some interim before these provisions 
become effective (e.g. until completion 
of the first annual certification following 
initial certification) and (2) whether the 
standard for requiring a backfit should 
be that of § 76.76(a)(3), “* * * a 
substantial increase in the overall 
protection of the public health and 
safety or the common defense and 
security * * *” or the less stringent 
standard of cost-effectiveness that is 
contained in section 1(b)(6) of Executive 
Order 12866 of September 30,1993,
“* V * a reasoned determination that 
the benefits of the intended regulation 
justify its costs.”

I raise these questions because the 
Corporation and the NRC have only 
recently been given their respective 
responsibilities for the operation and 
regulation of the gaseous diffusion 
plants, and therefore, have had no prior 
corporate experience with these 
responsibilities. While I have every 
confidence in the ability of both 
organizations to carry out their 
responsibilities with a high degree of 
competence^ I expect that there will be 
a period during which both 
organizations will gain additional 
knowledge about the configuration and 
functioning of the plants.

Some of this new knowledge could 
suggest changes that would be 
worthwhile from the standpoint of 
public health and safety or safeguards. 
Moreover, while the NRC becomes more 
knowledgeable about the regulation of 
these plants, it also will be re-examining 
and considering changes to 10 CFR part 
70, the regulation that served as a model 
for proposed 10 CFR part 76. This re
examination was started as a result of 
incidents that occurred at major 
materials facilities and could lead to 
changes that also could have safety 
implications for 10 CFR part 76. For 
these reasons I would be interested in 
comments on the potential advantages 
and disadvantages of delaying the 
effectiveness of § 76.76 for an 
appropriate interim.

Witn regard to the standard for 
imposing backfits, proposed 
§ 76.76(a)(3) would require that a 
potential backfit meet the same standard 
as that applied to potential nuclear 
power reactor backfits that is contained 
in 10 CFR 50.109(a)(3). This standard 
has imposed a salutary discipline on the 
Commission in its regulation of nuclear 
power reactors. However, when this

standard was first established in 1970, 
the regulations applicable to nuclear 
power reactors had already been 
through a period of evolution. When the 
Commission confirmed the standard in 
1985, these regulations had again 
undergone some considerable evolution 
as a result of lessons learned from the 
Three Mile Island accident. 10 CFR part 
76 has had no similar evolution. 
Accordingly, I would be interested in 
comments on the advantages and 
disadvantages of substituting the less 
stringent standard contained in § 1(b)(6) 
of Executive Order 12866 for the 
standard proposed in § 76.76(a)(3), at 
least for some period of time after 10 
CFR part 76 becomes final.
Submission of Comments in Electronic 
Format

Commenters are encouraged to 
submit, in addition to the original paper 
copy, a copy of the letter in electronic 
format on a DOS-formatted (IBM 
compatible) 5.25 or 3.5 inch computer 
diskette. Text files should be provided 
in WordPerfect format or unformatted 
ASCÜ code. The format and version 
should be identified on the diskette’s 
external label.
Finding of No Significant 
Environmental Impact: Availability; 
Categorical Exclusion

The Commission has determined 
under the National Environmental 
Policy Act (NEPA) of 1969, as amended, 
and the Commission’s regulations in 
Subpart A of 10 CFR part 51, that this 
rule, if adopted, would not be a major 
Federal action significantly affecting the 
quality of the human environment and 
therefore, an environmental impact 
statement is not required. The two 
plants to be regulated by this rule have 
already been subject to evaluation in 
accordance with the National 
Environmental Policy Act. The 
Department of Energy has prepared an 
environmental impact statement for the 
gaseous diffusion plant in Portsmouth, 
Ohio', and an environmental 
assessment for the plant in Paducah, 
Kentucky 2. The Commission’s proposed 
certification requirements are intended 
to be at least as stringent as the existing 
requirements applicable to the two 
plants which are currently operating 
and have been operating for nearly 40 
years. The promulgation of a rule

* Final Environmental Impact Statement, 
Portsmouth Gaseous Diffusion Plant Site, May 1977, 
ERDA-1555; Final Environmental Statement, 
Portsmouth Gaseous Diffusion Plant Expansion, 
September 1977, ERDA-1549.

3 Final Environmental Impact Assessment Of The 
Paducah Gaseous Diffusion Plant Site, August 1982, 
DOE/EA-0155.

governing these plants and their 
subsequent regulation by the NRC will 
not result in any environmental impacts 
beyond those which currently exist or 
would be expected to continue absent 
NRC regulatory oversight. The NRC 
environmental assessment and finding 
of no significant impact on which this 
determination is based are available for 
inspection at the NRC Public Document 
Room, 2120 L Street NW. (LoWer Level), 
Washington, DC.

Similarly, subsequent certificates of 
compliance including amendments, 
modifications and renewals issued 
pursuant to this part will consist of 
findings of compliance With 10 CFR part 
76. Therefore, such actions will not 
result in any significant new 
environmental impacts. Part 51 of Title 
10 of the Code of Federal Regulations is 
being amended to include a categorical 
exclusion for such certification actions 
pursuant to part 76.

Under its procedures implementing 
NEPA, the Commission may exclude 
from preparation of an environmental 
impact statement or an environmental 
assessment a category of actions which 
do not individually or cumulatively 
have a significant effect on the human 
environment and which have been 
found to have no such effect in NRC 
procedures. In this rulemaking, the 
Commission proposes to find that the 
issuance, amendment, modification and 
revision of a certificate of compliance 
for the Corporation comprise a category 
of actions which does not individually 
or cumulatively have a significant effect 
on the human environment. Actions 
within this category are similar in that 
they will be based on a finding by NRC 
that the Corporation has demonstrated 
compliance with the requirements in 
part 76. As noted above, after 
conducting an environmental 
assessment for part 76, the Commission 
made a finding of no significant 
environmental impact, and concluded 
that part 76 requirements, if 
promulgated, would not allow the 
enrichment facilities to operate in such 
a way as to result in any adverse 
environmental effects greater than the 
existing impacts which have been 
already evaluated. Accordingly, a 
Commission finding of compliance with 
the part 76 requirements would not 
have a significant effect on the human 
environment.
Paperwork Reduction Act Statement

The information collection 
requirements contained in this proposed 
rule of limited applicability apply only, 
to a wholly-owned instrumentality of 
the United States and affect fewer than 
ten respondents. Therefore, Office of
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Management and Budget clearance is 
not required pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.).
Draft Regulatory Analysis

The Commission has prepared a draft 
regulatory analysis on this proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
draft analysis is available for inspection 
in the NRC Public Document Room.
2120 L Street NW. (Lower Level), 
Washington, DC.

The Commission requests public 
comment on the draft analysis. 
Comments on the draft analysis may be 
submitted to the NRC as indicated 
under the ADDRESSES heading.
Regulatory Flexibility Certification

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule, 
if adopted, will not have a significant 
economic impact upon a substantial 
number of small entities since it only 
addresses the Corporation’s operation of 
two existing plants which do not fall 
into this category.
Backfit Analysis

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this proposed rule, and 
therefore, a backfit analysis is not 
required.
List of Subjects
10 CFR Part 19

Criminal penalties, Environmental 
protection, Nuclear materials, Nuclear 
power plants and reactors, Occupational 
safety and health, Radiation protection, 
Reporting and recordkeeping 
requirements, Sex discrimination.
10 CFR Part 20

Byproduct material, Criminal 
penalties, Licensed material, Nuclear 
materials, Nuclear power plants and 
reactors, Occupational safety and 
health, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Special 
nuclear material, Source material, Waste 
treatment and disposal.
10 CFR Part 21

Nuclear power plants and reactors, 
Penalties, Radiation protection, 
Reporting and recordkeeping 
requirements.
10 CFR Part 26

Alcohol abuse, Alcohol testing, 
Appeals, Chemical testing, Drug abuse, 
Drug testing, Employee assistance

programs, Fitness for duty, Management 
actions, Nuclear power reactors, 
Protectioii of information, Reporting and 
recordkeeping requirements.
10 CFR Part 51

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements.
10 CFR Part 70

Criminal penalties, Hazardous 
materials transportation. Material 
control and accounting, Nuclear 
materials, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Security measures, Special 
nuclear material.
10 CFR Part 71

Criminal penalties, Hazardous 
materials transportation. Nuclear 
materials, Packaging and containers, 
Reporting and recordkeeping 
requirements.
10 CFR Part 73

Criminal penalties, Hazardous 
materials transportation, Export, Import, 
Nuclear materials, Nuclear power plants 
and reactors, Reporting and 
recordkeeping requirements, Security 
measures.
10 CFR Part 74

Accounting, Criminal penalties, 
Hazardous materials transportation, 
Material control and accounting,
Nuclear materials, Packaging and 
containers, Radiation protection, 
Reporting and recordkeeping 
requirements, Scientific equipment, 
Special nuclear material.
10 CFR Part 76

Certification, Criminal penalties, 
Radiation protection, Reporting and 
recordkeeping requirements, Security 
measures, Special nuclear material, 
Uranium enrichment by gaseous 
diffusion.
10 CFR Part 95

Classified information, Criminal 
penalties, Reporting and recordkeeping 
requirements, Security measures. .

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 553; the NRC 
is proposing to adopt the following 
amendments to 10 CFR parts 19, 20, 21, 
26, 51, 70, 71, 73, 74, and 95 and the 
new 10 CFR part 76.

PART 19—NOTICES, INSTRUCTIONS, 
AND REPORTS TO W ORKERS: 
INSPECTION AND INVESTIGATIONS

1. The authority citation, for part 19 is 
revised to read as follows:

Authority: Secs. 53,63, 81,103,104,161.
186,68 Stat. 930, 933, 935, 936, 937, 948,
955, as amended, sec. 234, 83 Stat. 444. as 
amended (42 U.S.C 2073, 2093, 2111, 2133, 
2134, 2201, 2236, 2282); sec. 201, 88 Stat. 
1242, as amended (42 U.S.C 5841); Pub. I:. 
95-601, sec. 10, 92 Stat. 2951 (42 U.S.C. 
5851).

2. Section 19.2 is revised to read as 
follows:
§ 19.2 Scope.

The regulations in this part apply to 
all persons who receive, possess, use, or 
transfer material licensed by the Nuclear 
Regulatory Commission pursuant to the 
regulations in parts 30 through 35, 39, 
40,60, 61, or part 72 of this chapter, 
including persons licensed to operate a 
production or utilization facility 
pursuant to part 50 of this chapter, 
persons licensed to possess power 
reactor spent fuel in an independent 
spent fuel storage installation (ISFSI) 
pursuant to part 72 of this chapter, and 
persons required to obtain a certificate 
of compliance or an approved 
compliance plan under part 76 of this 
chapter. The regulations regarding 
interviews of individuals under 
subpoena apply to all investigations and 
inspections within the jurisdiction of 
the Nuclear Regulatory Commission 
other than those involving NRC 
employees or NRC contractors. The 
regulations in this part do not apply to 
subpoenas issued pursuant to 10 CFR 
2.720.

PART 29—STANDARDS FOR 
PROTECTION AGAINST RADIATION

3. The authority citation for part 20 is 
revised to read as follows:

Authority: Secs. 53,63, 65, 81,103,104, 
161,182,186, 68 Stat. 930, 933, 935, 936,
937, 948, 953, 955, as amended (42 U.S.C. 
2073, 2093, 2095, 2111, 2133,2134,2201, 
2232, 2236), secs. 201, as amended, 202, 206. 
88 Stat 1242, as amended, 1244,1246 (42 
U.S.C 5841, 5842, 5846).

4. Section 20.1002 is revised to read 
as follows:
§20.2 Scope.

The regulations in this part apply to 
persons licensed by the Commission to 
receive, possess, use, transfer, or 
dispose of byproduct, source, pr special 
nuclear material or to operate a 
production or utilization facility under 
parts 30 through 35, 39, 40, 50, 60,61, 
70, or 72 of this chapter, and to persons 
required to obtain a certificate of
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compliance or an approved compliance 
plan under part 76 of this chapter. The 
limits in this part do not apply to doses 
due to background radiation, to 
exposure of patients to radiation for the 
purpose of medical diagnosis or 
therapy, or to voluntary participation in 
medical research programs.

PART 21—REPORTING OF D EFECTS  
AND NONCOMPLIANCE

5. The authority citation for part 21 is 
revised to read as follows:

Authority: Sec. 161,63 Stat 948, as 
amended, sec. 234, 83 Stat. 444, as amended 
(42 U.S.C. 2201, 2282); secs. 201, as 
amended, 206,88 Stat 1242, as amended 
1246 (42 U.S.G 5841, 5846).

Section 21.2 also issued under secs. 135, 
141, Pub. L. 97-425,96 Stat 2232, 2241 (42 
U.S.G 10155,10161).

6. Section 21.2 is amended by adding 
paragraph (e) to. read as follows:
§21.2 Scope.
* ' ♦  • * it it .

(e) The regulations In this part apply 
to each individual, partnership, 
corporation, or other entity required to 
obtain a certificate of compliance or an 
approved compliance plan under part 
76 of this chapter.

PART 26—F1TNESS-FOR-DUTY 
PROGRAMS

7. The authority citation for part 26 is 
revised to read as follows:

Authority: Secs. 53,81,103,104,107,161, 
68 Stat. 930, 935, 936, 937, 948, as amended 
(42 U.S.G 2073,2111, 2112, 2133. 2134, 
2137,2201); secs. 201, 202, 206, 88 Stat.
1242,1244,1246, as amended (42 U.S.G 
5841,5842, 5846).

8. Section 26.2 is amended by adding 
paragraph (d) to read as follows:
§26.2 Scope.
* * * *

(d) The regulations in this part apply 
to the Corporation required to obtain a 
certificate of compliance or an approved 
compliance plan under Part 76 of this 
chapter only if the Corporation elects to 
engage in activities involving formula 
quantities of strategic special nuclear 
material. When applicable, the 
requirements apply only to the 
Corporation and personnel carrying out 
the activities specified in § 26.2(a)(1) 
through (5).

PART 51—ENVIRONMENTAL. 
PROTECTION REGULATIONS FOR 
DOMESTIC LICENSING AND RELATED  
REGULATORY FUNCTIONS

9. The authority citation for part 51 is 
revised to read as follows:

Authority: Sec. 161,68 Stat. 948, as 
amended (42 U.S.G 2201); secs. 201, as 
amended, 202,88 Stat 1242, as amended, 
1244 (42 U.S.G 5841, 5842).

10. Section 51.22 is amended by 
adding paragraph (c)(19) to read as 
follows:
§ 51.22 Criterion for categorical exclusion; 
identification of licensing and regulatory 
actions eligible for categorical exclusion or 
otherwise not requiring environmental 
review.
* * * * *

(e) * * *
(19) Issuance, amendment, 

modification, or renewal of a certificate 
of compliance of gaseous diffusion 
enrichment facilities pursuant to 10 CFR 
Part 76.
it * * « «.

PART 70—DOMESTIC LICENSING OF 
SPECIA L NUCLEAR MATERIAL

11. The authority citation for part 70 
is revised to read as follows:

Authority: Secs. 51, 53,161,182,183, 68 
Stat. 929,930,948,953, 954, as amended, 
sec. 234,83 Stat. 444, as amended (42 U.S.G 
2071, 2073, 2201, 2232, 2233, 2282); secs.
201, as amended, 202, 204, 206, 88 Stat 
1242, as amended, 1244,1245,1246, (42 
U.S.G 5841, 5842, 5845, 5846).

Sections 70.1(c) and 70.20a(b) also issued 
under secs. 135,141, Pub. L. 97-425, 96 Stat 
2232,2241 (42 U.S.G 10155,10161). Section 
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.G 5851). Section 
70.21(g) also issued under sec. 122,68 Stat 
939 (42 U.S.G 2152). Section 70.31 also 
issued under sec. 57d, Pub. L. 93-377, 88 
Stat 475 (42 U.S.G 2077). Sections 70.36 and 
70.44 also issued under sec. 184,68 Stat. 954, 
as amended (42 U.S.G 2234). Section 70.61 
also issued under secs. 186,187,68 Stat. 955 
(42 U.S.G 2236, 2237). Section 70.62 also 
issued under sec. 108,68 Stat. 939, as 
amended (42 U.S.G 2138).

12. Section 70.1 is amended by 
revising paragraph (a) and adding 
paragraph (d) to read as follows:
§70.1 Purpose.

(a) Except as provided in paragraphs
(c) and (d) of this section, the 
regulations of this part establish 
procedures and criteria for the issuance 
of licenses to receive title to, own, 
acquire, deliver, receive, possess, use, 
and transfer special nuclear material; 
and establish and provide for the terms 
and conditions upon which the 
Commission will issue such licenses.
*  H  it  *  #

(d) As provided in Part 76 of this 
chapter, the regulations of this part 
establish procedures and criteria for 
physical security and material control 
and accounting for the issuance of a 
certificate of compliance or the approval 
of a compliance plan.

PART 71—PACKAGING AND 
TRANSPORTATION OF RADIOACTIVE 
MATERIAL

13. The authority citation for part 71 
is revised to read as follows:

Authority: Secs. 53, 57,62,63, 81,161,
182,183,68 Stat 930, 932, 933,935,948, 
953, 954, as amended (42 U.S.G 2073, 2077. 
2092, 2093, 2111, 2201, 2232, 2233); secs. 
201, as amended, 202, 206,88 Stat. 1242, as 
amended, 1244,1246 (42 U.S.G 5841, 5842, 
5846).

Section 71.97 also issued under sec. 301, 
Pub. L. 96-295. 94 Stat. 789-790.

14. Section 71.0 is amended by 
adding paragraph (e) to read as follows:
§71.0 Purpose and scope.
• :* - # ' # #

(e) The regulations in this part apply 
to any person required to obtain a 
certificate of compliance or an approved 
compliance plan pursuant to part 76 of 
this chapter if the person delivers 
radioactive material to a common or 
contract carrier for transport or 
transports the material outside the 
confines of the person’s plant or other 
authorized place of use.

PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS

15. The authority citation for part 73 
is revised to read as follows:

Authority: Secs. 53,161,68 Stat 930,948, 
as amended, sec. 147,94 Stat 780 (42 U.S.G 
2073, 2167, 2201); sec. 201, as amended, 204, 
88 Stat. 1242, as amended, 1245 (42 U.S.G 
5841, 5844).

Section 73.1 also issued under secs. 135, 
141, Pub. L 97-425, 96 Stat 2232, 2241 (42 
U.S.G 10155,10161). Section 73.37(f) also 
issued under sec. 301, Pub. L. 96-295,94 
Stat 789 (42 U.S.G 5841 note). Section 73.57 
is issued under sec. 606, Pub. L. 99-399,100 
Stat. 876 (42 U.S.G 2169).

16. Section 73.1 is amended by 
adding paragraph (b)(9) to read as 
follows:
§ 73.1 Purpose and scope.
*. . * # * *

(b) * * *
(9) As provided in part 76 of this 

chapter, the regulations of this part 
establish procedures and criteria for 
physical security for the issuance of a 
certificate of compliance or the approval 
of a compliance plan.

PART 74—MATERIAL CONTROL AND 
ACCOUNTING OF SPECIA L NUCLEAR 
MATERIAL

17. The authority citation for part 74 
is revised to read as follows:

Authority: Secs. 53,57,161,182,183,68 
Stat 930, 932, 948,953,954, as amended,
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sec. 234,83 Stat 444, as amended.(42 U.S.C 
2073, 2077, 2201, 2232, 2233, 2282); secs. 
201, as amended, 202,206, 88 Stat. 1242, as 
amended, 1244,1246 (42 U.S.C 5841, 5842, 
5846).

18. Section 74.2 is amended by 
adding paragraph (d) to read as follows;
§74.2 Scope.
*  *  t  *  *

(d) As provided in part 76 of this 
chapter, the regulations of this part 
establish procedures and criteria for 
material control and accounting for the 
issuance of a certificate of compliance 
or the approval of a compliance plan.

19. A new part 76 is added to 10 CFR 
chapter I to read as follows:

PART 76—CERTIFICATION OF 
GASEOUS DIFFUSION PLANTS
Subpart A—General Provisions 
Sec.
76.1 Purpose.
76.2 Scope.
76.4 Definitions.
76.5 Communications.
76.6 Interpretations.
76.7 Employee protection.
76.8 Information collection requirements: 

OMB approval not required.
76.9 Completeness and accuracy of 

information.
76.10 Deliberate misconduct 
76.21 Certificate required.
76.23 Specific exemptions.
Subpart B—Application
76.31 Annual application requirement 
76.33 Application procedures.
76.35 Contents of applications.
76.37 Federal Register notice.
76.39 Public meeting.
76.41 Record underlying decisions.
76.43 Annual date for decision.
76.45 Application for amendment of 

certificate.
Subpart C—Certification
76.51 Conditions of certification.
76.53 Consultation with Environmental 

Protection Agency.
76.55 Timely renewal.
76.60 Regulatory requirements which

apply- 7
76.62 Issuance of certificate or approval of 

compliance plan.
76.64 Denial of certificate or compliance 

plan:
76.68 Plant changes.
76.70 Post issuance.
76.72 Miscellaneous procedural matters. 
76.76 Backfitting.
Subpart D—Safety
76.81 Authorized use of radioactive 

material.
76.83 Transfer of radioactive material. 
76.85 Assessment of accidents.
76.87 Technical safety requirements.
76.89 Criticality accident requirements. 
76.91 Emergency planning.
76.93 Quality assurance.

76.95 Training.
Subpart E—Safeguards and Security 
76.111 Physical security, material control 

and accounting, and protection of certain 
information.

76.113 Formula quantities of strategic 
special nuclear material—Category I. 

76.115 Special nuclear material of moderate 
strategic significance—Category II.

76.117 Special nuclear material of low 
strategic significance—Category III.

76.119 Security facility approval and 
safeguarding of National Security 
Information and restricted data.

Subpart F—Reports and Inspections
76.120 Reporting requirements.
76.121 Inspections.
76.123 Tests.
Subpart G—Enforcement
76.131 Violations.
76.133 Criminal penalties.

A u t h o r i t y :  Secs. 161,6 8  S t a t .  9 4 8 ,  as 
amended, secs. 1 3 1 2 , 1 7 0 1 , 1 0 6  S t a t  2392, 
2951-53 (42 U .S .C .  2 2 0 1 ,  2 2 9 7 b - l l ,  2297f); 
secs. 201, a s  amended, 2 0 6 , 8 8  S t a t .  1244, 
1246 ( 4 2  U .S .C .  5 8 4 1 ,  5 8 4 2 ) .  S e c .  76.7 also 
issued under Pub. L. 9 5 - 6 0 1 ,  sec. 10,92 Stat 
2 9 5 1  (42 U.S.C. 5 8 5 1 ) .

Subpart A—General Provisions
|T 1 1  Purpose.

(a) This part establishes requirements 
that will govern the operation of the 
gaseous diffusion plants at Portsmouth, 
Ohio, and Paducah, Kentucky. These 
requirements are promulgated to protect 
the public health and safety from 
radiological hazards and provide for the 
common defense and security; This part 
also establishes the certification process 
that will be used to ensure compliance 
with the established requirements.

(b) The regulations contained in this 
part are issued pursuant to the Atomic 
Energy Act of 1954, as amended; Title 
II of the Energy Reorganization Act of 
1974, as amended; and Title XI of the 
Energy Policy Act of 1992.
§76.2 Scope.

The regulations in this part apply 
only to the gaseous diffusion plants at 
Portsmouth, Ohio, and Paducah, 
Kentucky leased by DOE to the 
Corporation. This part also gives notice 
to all persons who knowingly provide to 
the Corporation or any contractor, or 
subcontractor any components, 
equipment, materials, or other goods or 
services that relate to the activities 
subject to this part that they may be 
individually subject to NRC 
enforcement action for violation of 
§ 76.10.
§76.4 Definitions.

As used in this part:

Act means the Atomic Energy Act of 
1954 (68 Stat. 919), and includes any 
amendments to the Act.

Administrative controls means the 
provisions relating to organization and 
management, procedures, 
recordkeeping, review and audit, and 
reporting necessary to ensure operation 
of the plant in a safe manner.

Agreement State means any State 
with which the Commission has entered 
into an effective agreement under 
subsection 274b. of the Act. Non- 
Agreement State means any other State.

Atomic energy means all forms of 
energy releasea in the course of nuclear 
fission or nuclear transformation.

Certificate of compliance or certificate 
means a certificate of compliance issued 
pursuant to this part. ,

Classified matter means documents or 
material containing classified 
information.

Commission means the Nuclear 
Regulatory Commission or its duly 
authorized representatives.

Common defense and security means 
the common defense and security of the 
United States.

Compliance plan means 8 plan for 
achieving compliance approved 
pursuant to this part.

Corporation means the United States 
Enrichment Corporation (USEC), a 
wholly-owned corporation of the United 
States that is authorized under lease 
from the Department of Energy to 
operate the gaseous diffusion 
enrichment plants in Paducah, 
Kentucky, and Portsmouth, Ohio.

Department and Department of 
Energy (DOE) means the Department of 
Energy established by the Department of 
Energy Organization Act (Pub. L. 95-91, 
91 Stat. 565,42 U.S.C. 7101 etseq.), to 
the extent that the Department, or its 
duly authorized representatives, 
exercises functions formerly vested in 
the U.S. Atomic Energy Commission, its 
Chairman, members, officers and 
components and transferred to the U.S. 
Energy Research and Development 
Administration and to the 
Administrator therebf pursuant to 
sections 104 (b), (c) and (d) of the 
Energy Reorganization Act of 1974, as 
amended, (Pub. L. 93-438,88 Stat. 1233 
at 1237,42 U.S.C. 5814) and 
retransferred to the Secretary of Energy 
pursuant to section 301(a) of the 
Department of Energy Organization Act 
(Pub. L. 95-91, 91 Stat. 565 at 577-578, 
42 U.S.C 7151).

Depleted uranium means the 
byproduct residues from the uranium 
enrichment process in which the 
concentration of the isotope U235 is less 
than that occurring in natural uranium.
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Director means the Director, or his or 
her désignée, of the Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission.

Effective dose equivalent means the 
sum of the products of the dose 
equivalent to the body, organ or tissue 
and the weighting factors applicable to 
each of the body organs or tissues that 
are irradiated, as defined in 10 CFR part 
20 (§§20.1001 through 20.2402).

Effective kilograms of special nuclear 
material means:

(1) For uranium with an enrichment 
in the isotope U-235 of 0.01 (1 percent) 
and above, its element weight in 
kilograms multiplied by the square of its 
enrichment expressed as a decimal 
weight fraction; and

(2) For uranium with an enrichment 
in the isotope U-235 below 0.01 (1 
percent), its element weight in 
kilograms multiplied by 0.0001.

Formula-quantity means strategic 
special nuclear material in any 
combination in a quantity of 5000 grams 
or more computed by the formula, 
grams = (grams contained U-235) + 
2.5(grams U-233+grams plutonium).

Liipiting conditions for operation 
means the lowest functional capability 
or performance levels of equipment 
required for safe operation of the plant.

Limiting control settings means 
settings for automatic alarm or 
protective devices related to those 
variables having significant safety 
functions.

National security information means 
information that has been determined 
pursuant to Executive Order 12356 or 
any predecessor order to require 
protection against unauthorized 
disclosure and that is so designated.

Person means:
(1) Any individual, corporation, 

partnership, firm, association, trust, 
estate, public or private institution, 
group, Government Agency other than 
the Commission or the Department, 
except that the Department shall be 
considered a person within the meaning 
of the regulations in this part to the 
extent that its facilities and activities are 
subject to the licensing and related 
regulatory authority of the Commission 
pursuant to section 202 of the Energy 
Reorganization Act of 1974, as 
amended, (88 Stat. 1244); any State or 
any political subdivision of or any 
political entity within a State, any 
foreign government or nation or any 
political subdivision of any such 
government or nation, or other entity; 
and

(2) Any legal successor, 
representative, agent, or agency of the 
foregoing.

Process means a series of actions that 
achieves an end or result.

Produce, when used in relation to 
special nuclear material, means:

(1) To manufacture, make, produce, or 
refine special nuclear material;

(2) To separate special nuclear 
material from other substances in which 
such material may be contained; or

(3) To make or to produce new special 
nuclear material.

Restricted data means all data 
concerning design, manufacture or 
utilization of atomic weapons, the 
production of special nuclear material, 
or the use of special nuclear material in 
the production of energy, but does not 
include data declassified or removed 
from the Restricted Data category 
pursuant to Section 142 of tèe Act.

Safety limits means those bounds 
within which the process variables must 
be maintained for adequate control of 
the operation and that must not be 
exceeded in order to protect the 
integrity of the physical system that is 
designed to guard against the 
uncontrolled release of radioactivity.

Sealed source means any radioactive 
material that is encased in a capsule 
designed to prevent leakage or escape of 
the radioactive material.

Security facility approval means that 
a determination has been made by the 
NRC that a facility is eligible to use, 
process, store, reproduce, transmit, or 
handle classified matter.

Source material means source 
materia] as defined in section llz . of the 
Act and in the regulations contained in 
part 40 of this chapter.

Special nuclear material means:
(1) Plutonium, uranium 233, uranium 

enriched in the isotope 233 or in the 
isotope 235, and any other material 
which the Commission, pursuant to the 
provisions of Section 51 of the Act, 
determines to be special nuclear 
material, but does not include source 
material; or

(2) Any material artificially enriched 
in any of the foregoing, but does not 
include source material.

Special nuclear material of low 
strategic significance means:

(1) Less than an amount of special 
nuclear material of moderate strategic 
significance, as defined in this section, 
but more than 15 grams of uranium-235 
(contained in uranium enriched to 20 
percent or more in the U-235 isotope), 
or 15 grams pf uranium-233, or 15 
grams of plutonium, or the combination 
of 15 grams when computed by the 
equation, grams = (grams contained Li- 
235) + (grains plutonium) + (grams U- 
233); or

f 2) Less than 10,000 grams but more 
than 1000 grams of uranium-235

(contained in uranium enriched to 10 
percent or more but less than 20 percent 
in the U-235 isotope), or

(3) 10,000 grams or more of uranium- 
235 (contained in uranium enriched 
above natural but less than 10 percent 
in the U-235 isotope).

Special nuclear material of moderate 
strategic significance means!

(1) Less than a formula quantity of 
strategic special nuclear material but 
more than 1000 grams of uranium-235 
(contained in uranium enriched to 20 
percent or more in the U-235 isotope), 
or more than 500 grams of uranium—233 
or plutonium, or in a combined quantity 
of more than 1000 grams when 
computed by the equation, grams = 
(grams Contained U-235) + 2 (grams U- 
233 + grams plutonium); or

(2) 10,000 grams or more of uranium- 
235 (contained in uranium enriched to 
10 percent or more but less than 20 
percent in the U-235 isotope).

Special nuclear material scrap means 
the various forms of special nuclear 
material generated during chemical and 
mechanical processing, other than 
recycle material and normal process 
intermediates, which are unsuitable for 
use in their present form, but all or part 
of which will be used after further 
processing.

Strategic special nuclear material 
means uranium-235 (contained in 
Uranium enriched to 20 percent or more 
in the U-235 isotope), uranium-233, or 
plutonium.

Surveillance requirements means 
requirements relating to test, calibration, 
or inspection to ensure that the 
necessary quality of systems and 
components is maintained, that plant 
operation will be within the safety 
limits, and that the limiting conditions 
of operation will be met.

United States»when used in a 
geographical sense, includes Puerto 
Rico and all territories and possessions 
of the United States.

Uranium enrichment plant means:
(1) Any plant used for separating the 

isotopes of uranium or enriching 
uranium in the isotope 235, using 
gaseous diffusion technology; or

(2) Any equipment or device, or 
important component part especially 
designed for such equipment or device, 
capable of separating the isotopes of 
uranium or enriching uranium in the 
isotope 235, using gaseous diffusion 
technology.
§76.5 Communications.

Except where otherwise specified, all 
correspondence, reports, applications, 
and other written communications 
submitted pursuant to 10 CFR part 76 
should be addressed to the Director,
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Office of Nuclear Material Safety and 
Safeguards, ATTN: Document Control 
Desk, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and copies sent to the NRC Region 
HI Office (shown in appendix D of part 
20 of this chapter) and the Resident 
Inspector. Communications and reports 
may be delivered in person at the 
Commission** offices at 11555 Rockville 
Pike, Rockville, Maryland, or at 2120 L 
Street, NW., Washington, DC.
§76.6 Interpretations.

Except as specifically authorized by 
the Commission in writing, no 
interpretation of the meaning of the 
regulations in this part by any officer or 
employee of the Commission other than 
a written interpretation by the Genera! 
Counsel will be recognized to be 
binding upon the Commission.
§76.7 Employee protection.

(a) Discrimination by the Corporation, 
or a contractor or subcontractor of the 
Corporation against an employee lor 
engaging in certain protected activities 
is prohibited. Discrimination includes 
discharge and other actions that relate to 
compensation, tenns, conditions, or 
privileges of employment. The protected 
activities are established in Section 211 
of the Energy Reorganization Act of 
1974, as amended, and in general are 
related to the administration or 
enforcement of a requirement imposed 
under the Atomic Energy Act or the 
Energy Reorganization Act.

(1) The protected activities include 
but are not limited toe

(1) Providing the Commission or his or 
her employer information about alleged 
violations of either of the above statutes 
or possible violations of requirements 
imposed under either of the above 
statutes;

(ii) Refusing to engage in any practice 
made unlawful under either of the 
above statutes or under these 
requirements if die employee has 
identified the alleged illegality to the 
employer,

fiii) Requesting the Commission to 
institute action against his or her 
employer for the administration or 
enforcement of these requirements;

(iv) Testifying in any Commission 
proceeding, or before Congress, or at any 
Federal or State proceeding regarding 
any provision (or proposed provision) of 
either of the above statutes.

(v) Assisting or participating in, or 
attempting to assist or participate in, the 
above activities.

(2) These activities are protected even 
if no formal proceeding is actually 
initiated as a result of the employee 
assistance or participation.

(3) This section has no application to 
any employee alleging discrimination 
prohibited by this section who, acting 
without direction from his or her 
employer (or the employer’s agent), 
deliberately causes a violation of any 
requirement of the Energy 
Reorganization Act of 1974, as 
amended, or the Atomic Energy Act of 
1954, as amended.

(b) Any employee who believes that 
he or she has been discharged or 
otherwise discriminated against by any 
person for engaging in protected 
activities specified in paragraph (a)(1) of 
this section may seek a remedy for the 
discharge or discrimination through an 
administrative proceeding in the 
Department of Labor. The 
administrative proceeding must be 
Initiated within ISO days after an 
alleged violation occurs by filing a 
complaint alleging the violation with 
the Department of Labor. Employment 
Standards Administration. Wage and 
Hour Division. The Department of Labor 
may order reinstatement, back pay, and 
compensatory damages.

(cf A violation of paragraphs (a), (e), 
or (f) of this section by the Corporation, 
or a contractor or subcontractor of the 
Corporation may be grounds for:

(1) Denial, revocation, or suspension 
of the certificate.

(2) Other enforcement action.
(d) Actions taken by an employer, or 

others which adversely affect an 
employee may be predicated upon 
nondiscrimination grounds. The 
prohibition applies when the adverse 
action occurs because the employee has 
engaged in protected activities. An 
employee’s engagement in  protected 
activities does not automatically render 
him or her immune from discharge or 
discipline for legitimate reasons or from 
adverse action dictated by 
nonprohibited considerations.

(e) (1) The Corporation shall 
prominently post the revision of NRC 
Form 3, ^Notice to Employees,** 
referenced in 10 CFR 19.11(c). This form 
must be posted at locations sufficient to 
permit employees protected by this 
section to observe a copy on the way to 
or from their place of work. Premises 
must be posted not later than 30 days 
after an application is docketed and 
remain posted while the application is 
pending before the Commission, during 
the term of the certificate, and for 30 
days following certificate termination.

(2) The Corporation shall notify its 
contractors of the prohibition against 
discrimination for engaging in protected 
activities.

(3) Copies of NRC Form 3 may be 
obtained by writing to the NRC Regie«. 
HI Office listed in appendix D to part 20

of this chapter or by contacting the NRC 
Office of Information Resource 
Management, Divirion of Information 
Support Services, Information and 
Records Management Branch.

(f) No agreement affecting the 
compensatimi, terms, conditions, or 
privileges of employment, including an 
agreement to settle a complaint filed by 
an employee with the Department of 
Labor pursuant to Section 211 of the 
Energy Reorganization Act of 1974, as 
amended, may contain any provision 
which would prohibit, restrict, or 
otherwise discourage an employee from 
participating in protected activity as 
defined in paragraph (a)(1) of this 
section including, but not limited to, 
providing information to the NRC or to 
his or her employer on potential 
violations or other matters within NRC’s 
regulatory responsibilities.
§76.8 Information collection 
requirements: OMB approval not required.

The information collection 
requirements contained in this part of 
limited applicability apply to a wholly- 
owned instrumentality of the United 
States and affect fewer than ten 
respondents. Therefore, Office of 
Management and Budget clearance is 
not required pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.\.
§76.9 Com pleteness and accuracy of 
information.

(a) Information provided to the 
Commission or information required by 
statute or by the Commission's rules, 
regulations, standards, orders, or other 
conditions to be maintained by the 
Corporation must be complete and 
accurate in alt material respects.

(b) The Corporation shall notify the 
Commission of information identified as 
having for the regulated activity a 
significant implication for public health 
and safety or common defense and 
security. The Corporation violates this 
paragraph only if the Corporation fails 
to notify the Commission of informatimi 
that the Corporation has identified as 
having a significant implication for 
public health and safety or common 
defense and security. Notification must 
be provided to the Administrator of 
NRC’s Region 01 Office within 2 
working days of identifying the 
information. This requirement is not 
applicable to information which is 
already required to be provided to the 
Commission by other reporting or 
updating requirements.
§76.10 Deliberate m isconduct

(a) The Corporation or any employee 
of the Corporation and any contractor
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(including a supplier or consultant), 
subcontractor, or any employee of a 
contractor or subcontractor, who 
knowingly provides to the Corporation, 
or any contractor or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to the 
Corporation’s activities subject to this 
part; may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, the Corporation to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of a certificate or approval 
issued by the Commission, or

(2) Deliberately submit to the NRC, 
the Corporation, or its contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause the Corporation to be 
in violation of any rule, regulation, or 
Order, or any term, condition, or 
limitation of a certificate or approved 
compliance plan issued by the Director, 
or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of the 
Corporation, contractor, or 
subcontractor.
§ 76.21 Certificate required.

The Corporation or its contractors 
may not operate the gaseous diffusion 
plants at Portsmouth, Ohio, and 
Paducah, Kentucky without the 
issuance of a certificate of compliance, 
or an approved compliance plan, 
pursuant to this part. Except as 
authorized by the NRC under other 
provisions of this chapter, no person 
other than the Corporation or its 
contractors may acquire, deliver, 
receive, possess, use, or transfer 
radioactive material at the gaseous 
diffusion plants at Portsmouth, Ohio, 
and Paducah, Kentucky.
§ 76.23 Specific exemptions.

The Commission may, upon its own 
initiative or upon application of the 
Corporation, grant such exemptions 
from the requirements of the 
certification regulations as it determines 
are authorized by law and will not 
endanger life, or property, or the

common defense and security, and are 
otherwise in the public interest.

Subpart B—Application
§ 76.31 Annual application requirement

The Corporation shall apply to the 
Commission each year,1 on or before 
April 15, for a certificate of compliance 
with the Commission’s regulations for 
the gaseous diffusion plants leased from 
the Department.
§ 76.33 Application procedures.

(a) Filing requirements. An 
application for certificate of compliance 
shall be tendered by filing 20 copies of 
the application with the Director, Office 
of Nuclear Material Safety and 
Safeguards, with copies sent to the NRC 
Region HI Office and Resident Inspector, 
in accordance with § 76.5.

(b) Oath or affirmation. An 
application for certificate of compliance 
must be executed in a signed original by 
a duly authorized officer of the 
Corporation under oath or affirmation.

(c) Contents of application. The 
annual application for a certificate of 
compliance must contain:

(1) The information set forth in 
§ 76.35.

(2) A plan for achieving compliance 
with respect to any areas of 
noncompliance with the NRC’s 
regulations that are identifiable by the 
Corporation at the time of the filing of 
the application, including:

(i) A description of the areas of 
noncompliance;

(ii) A plan of actions and schedules 
for achieving compliance;

(iii) A justification for continued 
operation with adequate safety and 
safeguards; and

(iv) Sufficient information for the 
Commission to prepare an 
environmental assessment.

(d) Pre-filing consultation. The 
Corporation may confer with the 
Commission’s staff prior to filing an 
application.

(e) Additional information. At any 
time during the review of an 
application, the Corporation may be 
required to supply additional 
information to the Commission’s staff in 
order to enable the Commission or the 
Director, as appropriate, to determine 
whether the certificate should be issued 
or denied, or to determine whether a 
compliance plan should be approved.

(f) Incorporation by reference. 
Information contained in previous 
applications, statements, or reports filed

1 The initial filing for a certificate of compliance 
must be tendered no later than 6 months after the 
date this rule is published in the Federal Register 
or by April 15,1995, whichever is earlier.

with the Commission may be 
incorporated by reference, provided that 
the reference is clear and specific.
§ 76.35 Contents of applications.

The application for a certificate of 
compliance must include the 
information identified in this section.

(а) A safety analysis report which 
must include the following information:

(1) The activities involving special 
nuclear material and the general plan 
for carrying out these activities;

(2) The name, amount, and 
specifications (including the chemical 
and physical form and, where 
applicable, isotopic content) of the 
special nuclear material, source and 
byproduct material the Corporation 
proposes to use, possess or produce, 
including any material held up in 
equipment from previous operations;

(3) The qualifications requirements, 
including training and experience, of 
the Corporation’s management 
organization and key individuals 
responsible for safety in accordance 
with the regulations in this chapter;

(4) A training program that meets the 
requirements of § 76.95.

(5) A description of equipment and 
facilities which will be used by the 
Corporation to protect health and 
minimize danger to life or property 
(such as handling devices, working 
areas, shields, measuring and 
monitoring instruments, devices for the 
treatment and disposal of radioactive 
effluent and wastes, storage facilities, 
provisions for protection against natural 
phenomena, fire protection systems, 
criticality accident alarm systems, etc.);

(б) A description of the management 
controls and oversight program to 
ensure that activities directly relevant to 
nuclear safety and safeguards and 
security are conducted in an 
appropriately controlled manner that 
ensures protection of employee and 
public health and safety and protection 
of the national security interests; and

(7) A description of the plant site, and 
a description of the principal structure, 
systems, and components of the plant.

(b) A quality assurance program that 
meets the requirements of § 76.93.

(c) Technical safety requirements in 
accordance with § 76.87. A summary 
statement of the bases or reasons for the 
requirements, other than those covering 
administrative controls, shall also be 
included in the application, but may not 
become part of the technical safety 
requirements.

(d) An emergency plan that meets the 
requirements of § 76.91.

(e) A fundamental nuclear material 
control plan which describes the 
measures used to control and account
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for special nuclear material that the 
Corporation uses, possesses, or has 
access to. The plan must describe, as 
appropriate:

(t) How formula quantities of strategic 
special nuclear material will be 
controlled and accounted for in 
accordance with 0 »  relevant 
requirements of subpart E;

(2) How special nuclear material of 
moderate strategic significance will be 
controlled and accounted for in 
accordance with the relevant 
requirements of subpart E; and

(3) How special nuclear material of 
low strategic significance will be 
controlled and accounted for in 
accordance with the relevant 
requirements of subpart E.

(f) A transportation protection plan 
which describes the measures used to 
protect shipments of special nuclear 
material of low strategic significance in 
accordance with the relevant 
requirements of subpart E when in 
transit off site.

(g) A physical protection plan which 
describes the measures used to protect 
special nuclear material that the 
Corporation uses, possesses, or has 
access to at fixed sites. The plan most 
describe» as appropriate:

(1) How formula quantities of special 
nuclear material will be protected 
against both theft and radiological 
sabotage in accordance with the relevant 
requirements of subpart E;

(2) How special nuclear material of 
moderate strategic significance will be 
protected in accordance with the 
relevant requirements of subpart E;

(3) How special nuclear material of 
low strategic significance will be 
protected in accordance with the 
relevant requirements of subpart E; and

(4) The measures used to protect 
special nuclear material while in transit 
between protected areas, all of which 
are located on a single fixed site under 
the control of the applicant The level of 
protection afforded the material while 
in transit must not he less than that 
afforded the same material while it was 
within the protected area from which 
transit began.

(h) A plan describing the facility's 
proposed security procedures and 
controls as set forth in § 95.15(b) for 
protection of classified information and 
hardware.

(i) An application which contains 
restricted data, classified national 
security information, safeguards 
information, proprietary data, or other 
withholdable information, must be 
prepared in such a manner that all such 
information or data are separated from 
the information to be made available to 
the public.

C)1 In response to a written request by 
the Commission, the Corporation shall 
file with the Commission the 
installation information described in 
§ 75.11 of this chapter on Form N-71.
Hie Corporation shall also permit 
verification of this installation 
information by the International Atomic 
Energy Agency and take any other 
action necessary to implement the US/ 
IAEA Safeguards Agreement, as set forth 
in part 75.

(k) A description of the program, as 
appropriate, for processing, 
management, and disposal of mixed and 
radioactive wastes generated by 
operations and depleted uranium. The 
application must also include a 
description of the waste streams 
generated by enrichment operations, 
annual volumes of waste expected, 
identification of radioisotopes contained 
in the waste, physical and chemical 
forms, and plans for managing the 
waste,

(l) A description of the funding 
program to be established to ensure that 
funds will be set aside and available for 
the ultimate processing and disposition 
of depleted uranium and any waste 
generated. The Corporation shall 
establish financial surety arrangements 
to ensure that sufficient funds will be 
available to adequately cover conversion 
of depleted UFé to a stable form, as well 
as ultimate disposition. The financial 
.mechanism, such as prepayment, surety, 
insurance, or external sinking fund, 
must ensure availability of funds. The 
funding program must contain a basis 
for cost estimates for conversion and 
disposition of depleted UFV. and must 
include means of adjusting cost 
estimates and associated binding levels 
over the life of the plant. The 
Corporation shall ensure the adequacy 
of the financing mechanism, 
considering the volume of generated 
depleted uranium and any waste and 
estimates for future generation, in its 
annual application for certification.

(m) A compliance status report which 
includes the status of various state, local 
and Federal permits, licenses, 
approvals, and other entitlements, as 
described in § 51.45(d) of this chapter. 
The report must include environmental 
and effluent monitoring data.
§76.37 Federal Register notice.

The Director shall publish in the 
Federal Register:

(a) A notice of the filing of an 
application (specifying that copies of 
the application, except for Restricted 
Data, classified National Security 
Information. Safeguards Information, 
proprietary data, or other withholdable 
information will be made available for

the public inspection in the 
Commission's Public Document Room 
at 2120 L Street, NW. (Lower Level), 
Washington, DC, and in the local public 
document room at or near the location 
of the plant);

(b) A notice of opportunity for written 
public comment on the application; and

(c) The date of any scheduled public 
meeting regarding the application.
§76.39 Public meeting.

(а) A public meeting will be held on 
an application if the Director, in his or 
her discretion, determines that a 
meeting is in the public interest with 
respect to a decision cm the application.

(d) Conduct of public meeting.
(1) The Director shall conduct any 

public meeting held on the application.
(2) Public meetings will take place 

near the locale of the subject plant, 
unless otherwise specified by the 
Director.

(3) A public meeting will be open to 
all interested members of die public and 
be conducted as deemed appropriate by 
the Director.

(4) Members of the public will be 
given an opportunity during a public 
meeting to make their views regarding 
the application known to the Director.

(5) A transcript will be kept of each 
public meeting.

(б) No restricted data, classified 
national security information, 
safeguards information, proprietary 
data, or other withholdable information 
may be introduced at the meeting.
§76.41 Record underlying decisions.

(a) Any decision of the Commission or 
its designee under this part in any 
proceeding regarding an application for 
a certificate must be based on 
information in the record and facts 
officially noticed in die proceeding.

(b) All public comments and 
correspondence in any proceeding 
regarding an application for a certificate 
must be made a part of the public 
docket of the proceeding, except as 
provided under 10 CFR 2.790;
§76.43 Annual date for decision.

The Director will render a decision on 
an application within 6 months of the 
receipt of the application unless the 
Director alters the date for decision and 
publishes notice of the new date in the 
Federal Register.
§764 5  Application for amendment of 
certificate.

In addition to the annual application 
for certification submitted pursuant to 
§ 76.31, the Corporation may at any time 
apply for amendment of the certificate 
to cover proposed new or modified 
activities. The amendment application
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should contain sufficient information 
for the Director to make findings of 
compliance for the proposed activities 
as required for the original certificate.

Upon receipt of the Corporation’s 
application for amendment of the 
certificate, the Director will determine 
whether the proposed activities are 
significant, and if so, follow the 
procedures specified in §§ 76.37 and 
76.39. If the Director determines that the 
activities are not significant the Director 
will, after appropriate review, issue a 
decision pursuant to subpart C of this 
part.

Subpart C—Certification
§ 76.51 Conditions of certification.

The Corporation shall comply with all 
of the requirements set forth and 
referenced in this part or set forth in the 
certificate of compliance or in an 
approved compliance plan.
§76.53 Consultation with Environmental 
Protection Agency.

In reviewing an application for a 
certificate, including the provisions of 
any compliance plan, the Director shall 
consult with the Environmental 
Protection Agency and solicit the 
Environmental Protection Agency’s 
written comments on the application .
§ 76.55 Timely renewal.

In any case in which the Corporation 
has timely filed a sufficient annual 
application for a certificate of 
compliance, the existing certificate of 
compliance or approved compliance 
plan does not expire until the Director 
has made a determination on the 
application for a certificate of 
compliance.
§ 76.60 Regulatory requirements which 
apply.

The Nuclear Regulatory Commission 
will use the following requirements for 
cértification of the Corporation for 
operation of the gaseous diffusion 
plants:

(a) The Corporation shall provide for 
adequate protection of the public health 
and safety and common defense and 
security.

(b) The Corporation shall demonstrate 
compliance with the provisions of this 
part.

(c) The Corporation shall demonstrate 
compliance with the applicable 
provisions of 10 CFR part 19, “Notices, 
Instructions and Reports To Workers: 
Inspection and Investigations.”

(a) The Corporation shall demonstrate 
compliance with the applicable 
provisions of 10 CFR part 20,
“Standards For Protection Against 
Radiation.”

(e) The Corporation shall demonstrate 
compliance with the applicable . 
provisions of 10 CFR part 21,
“Reporting of Defects and 
Noncompliance.” > . »

(f) The Corporation shall demonstrate 
compliance with the applicable 
provisions of 10 CFR part 26, “Fitness- 
for-Duty Programs.” The requirements 
of this section apply only if the 
Corporation elects to engage in activities 
involving formula quantities of strategic 
special nuclear material. When 
applicable, the requirements apply only 
to the Corporation and personnel 
carrying out the activities specified in
§ 26.2(a) (1) through (5).

(g) The Corporation shall demonstrate 
compliance with the applicable 
provisions of 10 CFR part 71,
“Packaging and Transportation of 
Radioactive Material.”

(h) The Corporation shall demonstrate 
compliance with the applicable 
provisions for physical security and 
material control and accounting as 
specified in subpart E to this part and 
contained in 10 CFR part 70, “Domestic 
Licensing of Special Nuclear Material,” 
part 73, “Physical Protection of Plants 
and Materials,” and part 74, “Material 
Control and Accounting of Special 
Nuclear Material.” The requirements in 
these parts address safeguards for three 
different kinds of nuclear material: 
Special nuclear material of low strategic 
significance (Category III), special 
nuclear material of moderate strategic 
significance (Category II), and formula 
quantities of strategic special nuclear 
material (Category I). The requirements 
for Category III material apply to the 
production of low enriched uranium .
The requirements for Category II and 
Category I material apply only if the 
Corporation elects to engage in activities 
that involve these kinds of material and 
then only to the situations and locations 
that involve these kinds of material.

(i) The Corporation shall demonstrate 
compliance with the applicable 
provisions for security facility approval 
and for safeguarding of classified matter 
as specified in subpart E to this part.
§ 76.62 Issuance of certificate or approval 
of compliance plan.

(a) Upon a finding of compliance with 
the Commission’s regulations for 
issuance of a certificate or approval of. 
a compliance plan, the Director shall 
issue a written decision explaining the 
decision. The Director may impose such 
terms and conditions as deemed^ 
appropriate.

lb) The Director shall publish notice 
of the decision in the Federal Register..

(c) The Corporation, or any person 
whose interest may be affected who

submitted written comment in response 
to the Federal Register notice on the 
application or compliance plan under 
§ 76.37, or who provided oral comments 
at any meeting held on the application 
or compliance plan conducted under 
§ 76.39, may. file a petition, not to 
exceed 30 pages, requesting review of 
the Director’s decision. This petition 
must be filed with the Commission not 
later than 15 days after publication of 
the Federal Register notice. Any person 
described above may file a response to 
any petition for review, not to exceed 30 
pages, within 10 days after the filing of 
the petition. Unless the Commission 
grants the petition for review or 
otherwise acts within 60 days after the 
publication of the Federal Register 
notice, the Director’s initial decision on 
the certificate application or compliance 
plan becomes effective and final. The 
Commission may adopt by order such 
further procedures as in its judgment 
would serve the purpose of review of 
the Director’s decision..

(d) The Commission may adopt, 
modify, or set aside the findings, 
conclusions, conditions or terms in the 
Director’s decision and will state the 
basis of its action in writing,
§ 76.64 Denial of certificate or compliance 
plan.

(a) The Director may deny an 
application for a certificate of 
compliance or not approve a 
compliance plan upon a written finding 
that the application is in noncompliance 
with one or more of the Commission’s 
requirements for the plant, or that the 
compliance plan is inadequate to 
protect the public health and safety or 
the common defense and security,

(b) The Director shall publish notice 
of the decision in the Federal Register.

(c) Before a denial of an application 
for a certificate of compliance, the 
Director shall advise the Corporation in 
writing of any areas of noncompliance 
with the Commission’s regulations and 
offer the Corporation an opportunity to 
submit a proposed compliance plan 
regarding those areas of noncompliance 
identified.

(d) The Corporation, or any person 
whose interest may be affected and who 
submitted written comment in response 
to the Federal Register notice on the 
application or compliance plan under
§ 76.37 or who provided-oral comment 
at any meeting held on the application 
or compliance plan conducted under 
§ 76.39, may file a petition, not to 
exceed 30 pages, requesting review of 
the Director’s decision. This petition 
must be filed with the Commission not 
later than 15 days after publication of 
the Federal Register notice. Any person
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described above may file a response to 
any petition for review, not to exceed 30 
pages, within 10 days after filing of the 
petition. Unless the Commission grants 
the petition for review or otherwise acts 
within 60 days after the publication of 
the Federal Register notice, the 
Director’s initial decision on the 
certificate application or compliance 
plan becomes effective and final. The 
Commission may adopt by order such 
further procedures as in its judgment 
would serve the purpose of review of 
the Director’s decision.

(e) The Commission may adopt, 
modify, or set aside the findings, 
conclusions, conditions or terms in the 
Director’s decision and will state the 
basis of its action in writing.
§76.68 Plant changes.

(a) The Corporation may make 
changes to the plant or to the plant’s 
operations without prior Commission 
approval provided all the provisions of 
this section are met.

(1) The Corporation shall conduct a 
written safety analysis which 
demonstrates that the changes would 
not result in undue risk to public health 
and safety, the common defense and 
security, or to the environment.

(2) The changes must be authorized 
by responsible management and 
approved by the plant safety review 
committee.

(3) The changes must not decrease 
effectiveness of the plant’s safety, 
safeguards and security programs.

(4) The changes must not cause 
projections of the annual individual or 
cumulative occupational radiation 
exposures to increase significantly.

(5) The changes mußt not significantly 
affect the types of or increase the 
amounts of effluent released offsite.

(6) The changes must not involve an 
unreviewed safety question.

(b) To ensure that the approved 
application remains current with 
respect to the actual site description and 
that the plant’s programs, plans, 
policies, and operations are in place,.the 
Corporation shall submit revised pages 
to the approved application and safety 
analysis report, marked and dated to 
indicate each change. These revisions 
must be submitted within 90 days of 
their adoption as specified in § 76.33.

(c) The Corporation shall maintain 
records of changes in the plant and of 
changes in the programs, plans, policies, 
procedures and operations described in 
the approved application, and copies of 
the safety analyses on which the 
changes were based. The records of 
plant changes must be retained until the 
end of the plant’s life. The records of

changes in procedures must be retained 
for a period of 2 years.

(d) The Corporation may at any time 
apply under § 76.45 for amendment of 
the certificate to cover proposed new or 
modified activities not permitted by 
paragraph (à) of this section.
§76.70 Post issuance.

(a) Amendment of certificate terms 
and conditions. The terms and 
Conditions of a certificate of compliance 
or an approved compliance plan are 
subject to modification by reason of 'j 
amendments to the Act, or by reason of 
rules, regulations, or orders issued in 
accordance with the Act.

(b) Revocation, suspension, or 
amendments for cause. A certificate of 
compliance or a compliance plan may 
be revoked, suspended, or amended, in 
whole or in part for:

(1) Any material false statement in the 
application or statement of fact required 
by the Commission in connection with 
the application;

(2) Conditions revealed by the 
application, or any report, record, 
inspection, or other means which would 
warrant the Commission to refuse to 
grant a certificate or approve a 
compliance plan on an original 
application; and

(3) Violation of, or failure to observe 
any of, the applicable terms and 
conditions of the Act, or the certificate 
of compliance, the compliance pian, or 
of any rule, regulation, or order of the 
Commission.

(c) Procedures governing amendment, 
revocation, or suspension.

(1) Except in cases of willfulness or 
those in which the public health 
interest, common defense and security , 
or safety requires otherwise, no 
certificate of compliance or compliance 
plan may be amended, suspended, or 
revoked unless, before the institution of 
proceedings therefor, facts or conduct 
which may warrant the action must 
have been called to the attention of the 
Corporation in writing and the 
Corporation shall have been accorded 
an opportunity to demonstrate or 
achieve compliance with the lawful 
requirements related to such action.

(2) In any proceeding to amend, 
revoke, or suspend a certificate of 
compliance or compliance plan, the 
Commission shall provide the 
Corporation and other interested 
persons with an opportunity to provide 
written views to the Commission. The 
Commission shall consider these views 
and may adopt by order further 
procedures for a hearing of the issues 
before making a final enforcement 
decision.

(d) Additional information. At any 
time after the granting of a certificate of 
compliance or approval of a compliance 
plan, the Commission may require 
further statements from the Corporation 
in order to enable the Commission to 
determine whether the certificate or 
approved Compliance plan should be 
modified or revoked.
§ 76.72 M iscellaneous procedural matters.

(a) The filing of any petitions for 
review or any responses thereto shall be 
governed by the procedural 
requirements set forth in 10 CFR 2.701
(a) and (c), 2.708, 2.709, 2.710, 2.711, 
and 2.712. Additional guidance 
regarding the filing and service of 
petitions forreview of the Director’s 
decision and responses to such petitions 
may be provided in the Director’s 
decision or by order of the Commission.

(b) The Secretary of the Commission 
shall have the authority to rule on 
procedural matters set forth in 10 CFR 
2.772.

(c) There are no restrictions on ex 
parte communications or on the ability 
of the NRC staff and the Commission to 
communicate with one another at any 
stage of the regulatory process, with the 
exception that the rules on ex parte 
communications and separation of 
functions set forth in 10 CFR 2.780 and 
2.781 shall apply to proceedings under 
10 CFR part 2, subpart G for imposition 
of a civil penalty.

(d) The procedures set forth in 10 CFR 
2.205, Subpart B, and in 10 CFR 2.205, 
Subpart G, shall be applied in 
connection with NRC action to impose
a civil penalty pursuant to section 206 
of the Energy Reorganization Act of 
1974 and the implementing regulations 
in 10 CFR part 21 (Reporting of Defects 
and Noncompliance), as authorized by 
section 1312(e) of the Atomic Energy 
Act of 1954, as amended;

(e) The procedures set forth in 10 CFR 
2.206 shall apply to a request by any 
person to institute a proceeding 
pursuant to § 76.70 to amend, revoke, or 
suspend a certificate of compliance or 
approved compliance plan, or for such 
other action as may be proper.
§76.76 Backfitting.

(a) (1) Backfitting is defined as the 
modification of, or addition to, systems, 
structures, or components of a plant; or 
to the procedures or organization 
required to operate a plant; any of 
which may result from a new or 
amended provision in the Commission 
rules or the imposition of a regulatory 
staff position interpreting the 
Commission rules that is either new or 
different from a previous staff position.
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(2) Except as provided in paragraph
(a)(4) of this section, the Commission 
shall require a systematic and t 
documented analysis pursuant to 
paragraph (c) of this section for backfits 
which it seeks to impose.

(3) Except as provided in paragraph
(a)(4) of this section, the Commission 
shall require the backfitting of a plant 
only when it determines, based on the 
analysis described in paragraph (b) of 
this section, that there is a substantial 
increase in the overall protection of the 
public health and safety or the common 
defense and security to be derived from 
the backfit and that the direct and 
indirect costs of implementation for that 
plant are justified in view of this 
increased protection.

(4) The provisions of paragraphs (a)(2) 
and (a)(3) of this section are 
inapplicable and, therefore, backfit 
analysis is not required and the 
standards in paragraph (a)(3) of this 
section do not apply where the 
Commission or staff, as appropriate, 
finds and declares, with appropriately 
documented evaluation for its finding, 
any of the following:

(i) That a modification is necessary to 
bring a plant into compliance with a 
certificate or the rules or orders of the 
Commission, or into conformance with 
written commitments by the 
Corporation; or

(ii) That regulatory action is necessary 
to ensure that the plant provides 
adequate protection to the health and 
safety of the public and is in accord 
with the common defense and security; 
or

(iii) That the regulatory action 
involves defining or redefining what 
level of protection to the public health 
and safety or common defense and 
security should be regarded as adequate.

(5) The Commission shall always 
require the backfitting of a plant if it 
determines that such regulatory action 
is necessary to ensure that the plant 
provides adequate protection to the 
health and safety of the public and is in 
accord with the common defense and 
security.

(6) The documented evaluation 
required by paragraph (a)(4) of this 
section shall include a statement of the 
objectives of and reasons for the 
modification and the basis for invoking 
the exception. If immediately effective 
regulatory action is required, then the 
documented evaluation may follow 
rather than precede the regulatory 
action.

(7) If there are two or more ways to 
achieve compliance with a certificate or 
the rules or orders of the Commission, 
or with written Corporation 
commitments, or there are two or more

ways to reach a level of protection 
which is adequate, then ordinarily the 
Corporation is free to choose the way 
which best suits its purposes. However, 
should it be necessary or appropriate for 
the Commission to prescribe a specific 
way to comply with its requirements or 
to achieve adequate protection, then 
cost may be a factor in selecting the 
way, provided that the objective of 
compliance or adequate protection is 
met.

(b) In reaching the determination 
required by paragraph (a)(3) of this 
section, the Commission will consider 
how the backfit should be scheduled in 
light of other ongoing regulatory 
activities at the plant and, in addition, 
will consider information available 
concerning any of the following factors 
as may be appropriate and any other 
information relevant and material to the 
proposed backfit;

(1) Statement of the specific objectives 
that the proposed backfit is designed to 
achieve;

(2) General description of the activity 
that would be required by the 
Corporation in order to complete the 
backfit;

(3) Potential change in the risk to the 
public from the accidental release of 
radioactive material;

(4) Potential impact on radiological 
exposure of facility employees;

(5) Installation and continuing costs 
associated with the backfit, including 
the cost of plant downtime;

(6) The potential safety impact of : 
changes in plant or operational 
complexity, including the relationship 
to proposed and existing regulatory 
requirements;

(7) Thè estimated resource burden on 
the NRC associated with the proposed 
backfit and the availability of such 
resources;

(8) The potential impact of differences 
in plant type, design or age on the 
relevancy and practicality of the 
proposea backfit;

(9) Whether the proposed backfit is 
interim or final and, if interim, the 
justification for imposing the proposed 
backfit on an interim basis.

(c) No certificate will be withheld 
during the pendency of backfit analyses 
required by the Commission’s rules.

(d) The Executive Director for 
Operations shall be responsible for 
implementation of this section, and all 
analyses required by this section shall 
be approved by the Executive Director 
for Operations or his designee. .

Subpart D—Safety
§ 78.81 Authorized use of radioactive 
material.

The Corporation shall confine its 
possession and use of radioactive 
material to the locations and purposes 
covered by the certificate or approved 
compliance plan. Except as otherwise 
provided, the certificate or approved 
compliance plan issued pursuant to the 
requirements in this part entitles the 
Corporation to receive title to, own, 
acquire, receive, possess, and use 
radioactive material in accordance with 
the certificate.
§78.83 T ransfer of radioactive m aterial

(a) The Corporation may not transfer 
radioactive material except as 
authorized pursuant to this section.

(b) Except as otherwise provided and 
subject to the provisions of paragraphs
(c) and (d) of this section, the 
Corporation may transfer radioactive 
material:

(1) From one component of the 
Corporation to another,

(2) To the Department;
(3) To the agency in any Agreement 

State which regulates radioactive 
materials pursuant to an agreement with 
the Commission under section 274 of 
the Act, if the quantity transferred is not 
sufficient to form a critical mass;

(4) To' any person exempt from the 
licensing requirements of the Act and 
requirements in this part, to the extent 
permitted under such exemption;

(5) To any person in an Agreement 
State, subject to the jurisdiction of that 
State, who has been exempted from the 
licensing requirements and regulations 
of that State, to the extent permitted 
under the exemption;

(6) To any person authorized to 
receive such radioactive material under 
terms of a specific license or a general 
license or their equivalents issued by 
the Commission or an Agreement State;

(7) To any person abroad pursuant to 
an export license issued under part 110 
of this chapter; or

(8) As otherwise authorized by the 
Commission in writing.

(c) Before transferring radioactive 
material to any party specified in 
paragraph (b) of this section, the 
Corporation shall verify that the 
transferee is authorized to receive the 
type, form, and quantity of radioactive 
material to be transferred,

(d) The following methods for the 
verification required by paragraph (c) of 
this section are acceptable:

(1) The Corporation may have in its 
possession and read a current copy of 
the transferee’s specific license o r^  . - 
confirmation of registration. The
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Corporation shall retain a copy of each 
license or confirmation for 3 years from 
the date that it was obtained.

(2) The Corporation shall have in its 
possession a written confirmation by the 
transferee that the transferee is 
authorized by license or registration 
confirmation to receive the type, form, 
and quantity of special nuclear material 
to be transferred, specifying the license 
or registration confirmation number, 
issuing agency, and expiration date. The 
Corporation shall retain the written 
confirmation as a record for 3 years from 
the date of receipt of the confirmation;

(3) For emergency shipments, the 
Corporation may accept a certification 
by the transferee that he or she is 
authorized by license or registration 
certification to receive the type, form, 
and quantity of special nuclear material 
to be transferred, specifying the license 
or registration number, issuing agency, 
and expiration date, provided that the 
oral confirmation is confirmed in 
writing within 10 days. The Corporation 
shall retain the written confirmation of 
the oral certification for 3 years from the 
date of receipt of the confirmation;

(4) The Corporation may obtain other 
sources of information compiled by a 
reporting service from official records of 
the Commission or the licensing agency 
of an Agreement State as to the identity 
of licensees and the scope and 
expiration dates of licenses and 
registrations. The Corporation shall 
retain the compilation of information as 
a record for 3 years from the date that
it was obtained; or

(5) When none of the methods of 
verification described in paragraphs (d) 
(1) through (4) of this section are readily 
available or when the Corporation 
desires to verify that information 
received by one of these methods is 
correct or up-to-date, the Corporation 
may obtain and record confirmation 
from the Commission or the licensing 
agency of an Agreement State that the 
transferee is licensed to receive the 
special nuclear material. The 
Corporation shall retain the record of 
confirmation for 3 years from the date 
the record is made.
§76.85 Assessment of accidents.

The Corporation shall perform a 
safety analysis to establish the basis for 
limiting conditions for operation of the 
plant with respect to the potential for 
releases of radiological material. Special 
attention must be directed to assurance 
that plant operation will be conducted 
in a manner to prevent or to mitigate the 
radiological consequences from a 
reasonable spectrum of postulated 
accidents which include internal and 
external events and natural phenomena

in order to ensure adequate protection 
of the public health and safety. Plant 
operating history relevant to the 
assessment should be included. In 
performing this assessment, the full 
range of operations should be 
considered including, but not 
necessarily limited to, operation at the 
maximum capacity contemplated. The 
assessment must be performed using an 
expected release rate resulting from 
anticipated operational occurrences and 
accidents with existing systems and 
procedures intended to mitigate the 
release consequences, along with site 
characteristics, including meteorology, 
to evaluate the offsite radiological 
consequences.
§ 76.87 Technical safety requirements.

(a) The Corporation shall establish 
technical safety requirements. In 
establishing the requirements, the 
Corporation shall consider the analyses 
and results of the safety analysis report 
submitted pursuant to § 76.35.

(b) The format for the technical safety 
requirements shall be appropriate for 
each individual requirement.

"(c) Each of the following safety topics 
shall be considered under this section:

(1) Effects of natural phenomena;
(2) Building and process ventilation 

and offgas;
(3) Criticality prevention;
(4) Fire prevention;
(5) Radiation protection;
(6) Radioactive waste management;
(7) Maintenance;
(8) Environmental protection;
(9) Packaging and transporting 

nuclear materials;
(10) Accident analysis;
(11) Chemical safety;
(12) Sharing of facilities, structures, 

systems and components;
(13) Utilities essential to radiological 

safety; and
(14) Operations.
(d) Technical safety requirements 

shall include items in the following 
categories:

(1) Safety limits.
(i) If any safety limit is exceeded, 

corrective action must be taken as stated 
in the technical safety requirements or 
the affected part of the process must be 
shut down unless this action would 
further reduce the margin of safety.

(ii) The Corporation shall notify the 
Commission, review the matter, and 
record the results of the review, 
including the cause of the condition and 
the basis for corrective action taken to 
preclude recurrence.

(iii) The Corporation shall retain the 
record of the results of each review until 
the Commission no longer has 
certification authority.

(2) Limiting control settings.
(i) Where a limiting, control setting is 

specified for a variable on which a 
safety limit has been placed, the setting 
must be so chosen that protective 
action, either automatic or manual, will 
correct the abnormal situation before a 
safety limit is exceeded. If, during 
operation, the automatic alarm or 
protective devices do not function as 
required, appropriate action must be 
taken to maintain the variables within 
the limiting control-setting values and 
to repair promptly the automatic 
devices or to shut down the affected 
part of the process.

(ii) The Corporation shall notify the 
Commission, review the matter, and 
record the results of the review, 
including the cause of the condition and 
the basis far corrective action taken to 
preclude recurrence.

(iii) The Corporation shall retain the 
record of the results of each review until 
the Commission no longer has 
certification authority.

(3) Limiting conditions for operation. 
When a limiting condition for operation 
of any process step in the system is not 
met, the Corporation shall shut down 
that part of the operation or follow any 
remedial action permitted by the 
technical requirements until the 
condition can be met.

(i) The Corporation shall notify the 
Commission, review the matter, and 
record the results of the review, 
including the cause of the condition and 
the basis for corrective action taken to 
preclude recurrence.

(ii) The Corporation shall retain the 
record of the results of each review until 
the Commission no longer has 
certification authority.

(4) Design features. Design features to 
be included are those systems, 
components, or structures of the plant 
which, if altered or modified, would 
have a significant effect on safety and 
are not covered in categories described 
in paragraphs (d) (1), (2), and (3) of this 
section.

(5) Surveillance requirement.
(6) Administrative controls.
(7) Initial notification. Reports made 

to the Commission in response to the 
requirements of this section must be 
made in accordance with § 76.120.
§ 76.89 Criticality accident requirements.

(a) Criticality accident requirements. 
The Corporation shall maintain in each 
area in which special nuclear material is 
handled, used, or stored, a monitoring 
system meeting the requirements of 
paragraph (b) of this section. The 
monitoring system must use gamma- or 
neutron-sensitive radiation detectors 
which will energize clearly audible
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alarm signals if criticality occurs. This 
section is not intended to require 
monitoring systems for transport of 
special nuclear material packaged in 
accordance with the requirements of 
part 71 of this chapter.

(b) The monitoring system must be 
capable of meeting the requirements of 
paragraph (b)(1) or (b)(2) of this section.

(1) The system must detect a 
criticality that produces an absorbed 
dose in soft tissue of 20 rads of 
combined neutron and gamma radiation 
at an unshielded distance of 2 meters 
from the reacting material within 1 
minute. Coverage of all areas in which 
special nuclear material is handled, 
used, or stored must be provided by two 
detectors.

(2) The system must detect a 
criticality which generates radiation 
levels of 300 rems per hour, 1 foot from 
the source of the radiation. The 
monitoring devices in the system must 
have a preset alarm point of not less 
than 5 millirems per hour (in order to 
avoid false alarms) nor more than 20 
millirems per hour. In no event may any 
such device be farther than 120 feet 
from the special nuclear material being 
handled, used, or stored; lesser 
distances may be necessary to meet the 
requirements of this paragraph on 
account of intervening shielding or 
other pertinent factors.
§76.91 Emergency planning.

The Corporation shall establish, 
maintain, and be prepared to follow a 
written emergency plan. The emergency 
plan submitted under § 76.35(d) shall 
include the following information:

(a) Plant description. A description of 
the plant and area near the plant site.

(b) Types of accidents. An 
identification of each type of radioactive 
materials accident for which protective 
actions may be needed.

(c) Classification of accidents. A 
system for classifying accidents as alerts 
or site area emergencies.

(d) Detection of accidents. 
Identification of the means of detecting 
each type of accident in a timely 
manner.

(e) Mitigation of consequences. A 
description of the means and equipment 
for mitigating the consequences of each 
type of accident, including those 
provided to protect workers onsite, and 
a description of the program for 
maintaining the equipment.

(f) Assessment of releases. A 
description of the methods and 
equipment to assess releases of 
radioactive materials.

(g) Responsibilities. A description of 
the responsibilities of all individuals 
supporting emergency response should

an accident occur, including 
identification of personnel responsible 
for promptly notifying offsite response 
organizations and the NRC, as well as a 
description of responsibilities for 
developing, maintaining, and updating 
the plan.

(h) Notification and coordination. A 
commitment to and a description of thé 
means to promptly notify offsite 
response organizations, including the 
request for offsite assistance and 
medical assistance for the treatment of 
contaminated injured onsite workers 
when appropriate. A control point must 
be established. The notification and 
coordination must be planned so that 
unavailability of some personnel, parts 
of the plant, and some equipment will 
not prevent the notification and 
coordination. The Corporation shall also 
commit to notify the NRC Operations 
Center immediately after notification of 
the appropriate offsite response 
organizations and not later than one 
hour after the Corporation déclares an 
emergency. These reporting 
requirements do not supersede or 
release the Corporation from complying 
with the requirements under the 
Emergency Planning and Community 
Right-to-know Act of 1986, Title ID, 
Public La w 99—499 or other state or 
federal reporting requirements.

(i) Information to be communicated.
A description of the types of 
information on plant status, radioactive 
releases, and recommended protective 
actions, if necessary, to be provided to 
offsite response organizations and to die 
NRC

(j) Training. A description of the 
frequency, performance objectives, and 
plans for the training that the 
Corporation will provide workers on 
how to respond to an emergency 
including any special instructions, 
briefings, and orientation tours the 
Corporation would offer to fire, police, 
medical, and other emergency 
personnel. The training dial) familiarize 
personnel with site-specific emergency 
procedures. The training shall also 
prepare site personnel for their 
responsibilities for the accident 
scenarios postulated as most probable 
for the specific site, including the use of 
team training for these accident 
scenarios.

(k) Safe Shutdown. A description of 
the means of restoring the plant to a safe 
condition after an accident.

(l) Exercises. Provisions for 
conducting quarterly communications 
checks with offsite response 
organizations and biennia) onsite 
exercises to test response to simulated 
emergencies. Quarterly communications 
checks with offsite response
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organizations shall include the check 
and update of all necessary telephone 
numbers. The Corporation shall invite 
offsite response organizations to 
participate in the biennial exercises. 
Participation of offsite response 
organizations in biennial exercises, 
although recommended, is not required. 
Exercises shall use accident scenarios 
postulated as most probable for the 
specific site and the accident scenarios 
shall not be made known to most 
exercise participants. The Corporation 
shall critique each exercise using 
individuals that do not have direct 
implementation responsibility for the 
plan. Critiques of exercises shall 
evaluate the appropriateness of the plan, 
emergency procedures, facilities, 
equipment, training of personnel, and 
overall effectiveness of the response. 
Deficiencies found by the critiques shall 
be corrected.

(m) Hazardous chemicals. 
Confirmation that the Corporation has 
met its responsibilities under the 
Emergency Planning and Community 
Right-to-Know Act of 1986, Title ID, 
Public Law 99—499, if applicable to the 
Corporation’s activities at the proposed 
place of use of the special nuclear 
materiaL

(n) Comment from offsite response 
organizations. The Corporation shall 
allow the offsite response organizations 
expected to respond in case of an 
accident 60 days to comment on the 
emergency plan before submitting it to 
NRC, The Corporation shall provide any 
comments received within the 60 days 
to the NRC with the emergency plan.
§76.93 Quality assurance.

The Corporation shall establish, 
maintain, and execute a quality 
assurance program satisfying each of the 
applicable quality assurance criteria of 
ASME NQA—1—1989, “Quality 
Assurance Program Requirements for 
Nuclear Facilities”. The Corporation 
shall execute the applicable criteria in a 
graded approach to an extent that is 
commensurate with the importance to 
safety.
§76.95 Training.

A training program shall be 
established, implemented, and 
maintained for individuals relied upon 
to operate, maintain, or modify the 
GDPs in a safe manner. The training 
program shall be based on a “systems 
approach to training” (SAT) that 
includes the following:

(a) Systematic analysis of the jobs to 
be performed.

(d) Learning objectives derived from 
the analysis which describe desired 
performance after training.
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(c) Training design and 
implementation based on the learning 
objectives.

(d) Evaluation of trainee mastery of 
the objectives during training.

(e) Evaluation and revision of the 
training based on the performance of 
trained personnel in the job setting.

Subpart E — Safeguards and Security
§76.111 Physical security, material control 
and accounting,, and protection of certain 
information.

Nuclear Regulatory Commission 
regulations that will be used for 
certification of the Corporation 2 for 
physical security and material' control 
and accounting are contained in Title 10 
of the Code of Federal Regulations as 
described in this subpart. The 
regulations referenced in this subpart 
contain requirements for physical 
security and material control and 
accounting for formula quantities of 
strategic special nuclear material 
(Category I), special nuclear materia! of 
moderate strategic significance 
(Category II), and special nuclear 
material of low strategic significance 
(Category IH), and for protection of 
Restricted Data, classified National 
Security Information, Safeguards 
Information, and information designated 
by the U.S. Department of Energy as 
Uncontrolled Classified Nuclear 
Information.
§78.113 Formula quantities of strategic 
spoetai nuclear material—Category L

(a) The requirements for material 
control and accounting for formula 
quantities of strategic special nuclear 
material (Category I), are contained in 
§§ 70.51, 74.11, 74.13, 74.15* 74.17. 
74.51, 74.53, 74.55, 74J57, 74.59, 74.81, 
and 74.82.

(b) The requirements for physical 
security for formula quantities of 
strategic special nuclear material 
(Category I) are contained in §§ 73.20, 
73.40, 73.45, 73.46, 73.70, and 73.71.

(c) The requirements for the 
protection of Safeguards Information 
pertaining to formula quantity of 
strategic special nuclear material 
(Category I) are contained in § 73.21. 
Information designated by the U.S. 
Department of Energy as Uncontrolled 
Classified Nuclear Information shall be 
protected at a level equivalent to that 
accorded Safeguards Information.

, J For the purpose of this subpart, the t»mm 
"»cttMee* or “license" used tn Parts 70 ,73 , 
of this chapter, shall mean:, respectively' the 
Corporation, or the tartificata oH enmpB «itff 
approved com pliance plan.

§76.115 Special nuclear material of 
moderate strategic significance—Category

(a) The requirements for material 
control and accounting for special 
nuclear material of moderate strategic 
significance (Category H) are contained 
in §§ 70.51, 70.52, 7a53, 7054,7(157, 
70.58, 74.11. 74.13, 74.15, 74.17, 74^1, 
mid 74.82.

(b) The requirements for physical 
security for special nuclear material of 
moderate strategic significance 
(Category H) are contained in §§ 73.67, 
and 73.71.
§76.117 Special nuclear material of low 
strategic significance— Category III.

(a) The requirements for material 
control and accounting for special 
nuclear material of low strategic 
significance (Category HI) are contained 
in §§ 70.51,74.11, 74.13, 74.15, 74.17, 
74.33, 744ft, and 7442.

(b) The requirements for physical 
security for special nuclear material of 
low strategic significance (Category HQ 
are contained in §§ 73.67,73.70, 73.71, 
and 73.74.
§ 76.119 Security facility approval and 
safeguarding of national security 
information and restricted data.

The requirements for security facility 
approval and for safeguarding of 
classified matter are contained in part 
95 of this chapter.

Subpart F—Reports and Inspections
§76.120 Reporting requirements.

(a) Immediate report. The Corporation 
shall notify the NRC Operations Center3 
within one hour after discovery of:

(1) A criticality event;
(2) Any loss, other than normal 

operating loss, of special nuclear 
material;

(3) Any theft or unlawful diversion of 
special nuclear material which the 
Corporation is authorized to possess or 
any incident in which an attempt has 
been made or is believed to have been 
made to commit a theft or unlawful 
diversion of special nuclear material.

(4) An emergency condition that has 
been declared as an alert, site area 
emergencyv or general emergency .

(b) Four-hour report The Corporation 
shall notify the NRC Operations Center 
as soon as possible but not later than 4 
hours after discovery of an event4 that 
could prevent immediate protective 
actions necessary to avoid releases, or 
exposures to radiation or radioactive

3 The commercial telephone number for the NRC 
Operations Center is (301) 991-0950.

4 Events may include fires, explosions, 
radiological releases, etc:

materials that could exceed regulatory 
limits.

(c) Twenty-four hour report. The 
Corporation shall notify the NRC 
Operations Crater within 24 hours idler 
the discovery of any of the following 
events involving radioactive material:

(1) An unplanned contamination 
event that:

(1) Requires access to the 
contaminated area, by workers or the 
public, to be restricted for more than 24 
hours by imposing additional 
radiological controls or by prohibiting 
entry into the area;

(ii) Involves a quantity of material 
greater than five times the lowest annual 
limit on intake specified in appendix B 
to §§ 20.1001 through 20.2402 of 10 CFR 
part 20 for the material; or

(iii) Causes access to the 
contaminated area to be restricted for - 
any reason other than to allow isotopes 
with a half-life of less than 24 hours to 
decay to a level that would allow 
decontamination.

(2) An event in which equipment is 
disabled or foils to function as designed 
when:

(i) The equipment is required to 
prevent releases, prevent exposures to 
radiation and radioactive materials 
exceeding specified limits, mitigate the 
consequences of an accident, or restore 
this facility to a preestablished safe 
condition after an accident;

(ii) The equipment is required to be 
available and either should have been 
operating or should have operated on 
demand; or

(iii) No redundant equipment is 
available and operable to perform the 
required safety function.

(3) An event that requires unplanned 
medical treatment at a medical facility 
of an individual with radioactive 
contamination on the individual’s 
clothing or body .

(4) A fire or explosion damaging any 
radioactive material or any device, 
container, or equipment containing 
radioactive material when:

(i) The quantity of material involved 
is greater than five times the lowest 
annual Mmit on intake specified In 
appendix B to §§20.1001 through 
20.2402 of IQ CFR part 20 for the 
material; and

(ii) The damage affects the integrity of 
the radioactive material or its container.

(d) Record or tog requirement. A 
record or fog of all emergency actions 
carried out in response to an emergency 
plan shall be made and retained for a 
period of 2 years.

(e) Preparation and submission of 
reports. Reports made by the 
Corporation in response to the
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requirements of this section shall be 
made as follows:

(1) Operations Center reports* The 
Corporation shall make reports required 
by paragraphs (a), (b) and (c) of this 
section by telephone to the NRC 
Operations Center. To the extent that 
the information is available at the time 
of notification,-the information provided 
in these reports must include:

(1) The caller’s name and call back 
telephone number;

(ii) A description of the event, 
including date and time;

(iii) The exact location of the event;
(iv) The isotopes, quantities, and 

chemical and physical form of the 
material involved;

(v) Any personnel radiation exposure 
data available; and

(vi) A description of any actions taken 
in response to the event.

(2) Written report. A report required 
by paragraph (a), (b) or (c) of this section 
shall be followed by a written report 
within 30 days of the initial report. 
Written reports prepared pursuant to 
other regulations may be submitted to 
fulfill this requirement if the reports 
contain all of the necessary information 
and the appropriate distribution is 
made. These written reports must be 
sent to the U.S. Nuclear Regulatory 
Commission, Document Control Desk, 
Washington, DC. 20555-0001, with a 
copy to the NRC Region III Office listed 
in appendix D of part 20 of this chapter 
and the Resident Inspector. The reports 
must include the following information:

(i) A description of the event,. 
including the probable cause and the 
manufacturer and model number (if 
applicable) of any equipment that failed 
or malfunctioned;

(ii) The exact location of the event;
(iii) A description of isotopes, 

quantities and chemical and physical 
form of the material involved;

(iv) The date and time of the event;
(v) The causes, including the direct 

cause, the contributing cause, and the 
root cause;

(vi) Corrective actions taken or 
planned and the results of any 
evaluations or assessments;

(vii) The extent of exposure of 
individuals to radiation or to radioactive 
materials without identification of 
individuals by name; and

(viii) Lessons learned from the event.
§  76.121 Inspections.

(a) The Corporation shall afford to the 
Commission at all reasonable times 
opportunity to inspect the premises and 
plants where radioactive material is 
used, produced, or stored.

(b) The Corporation shall make 
available to the Commission for

inspection, upon reasonable notice, 
records kept pertaining to receipt, 
possession, use, acquisition, import, 
export, or transfer of radioactive 
material.

(c)(1) The Corporation shall provide 
rent-free office space for the exclusive 
use of Commission inspection personnel 
upon request by the Director, Office of 
Nuclear Material Safety and Safeguards 
or the NRC Region in Administrator. 
Heat, air conditioning, light, electrical 
outlets, and janitorial services must be 
furnished by the Corporation. The office 
must be convenient to and have full 
access to the plant, and must provide 
the inspector both visual and acoustic 
privacy.

(2) The space provided must be 
adequate to accommodate the NRC 
resident inspection staff, a part-time 
secretary, and transient NRC personnel. 
Space must be generally commensurate 
with other office facilities at the site.
The office space that is provided must 
be subject to the approval of the 
Director, Office of Nuclear Material 
Safety and Safeguards or the NRC 
Region in Office. All furniture, supplies, 
and communication equipment will be 
furnished by the Commission.

(3) The Corporation shall afford any 
NRC resident inspector assigned to that 
site or other NRC inspectors identified 
by the Director, Office of Nuclear 
Material Safety and Safeguards, as likely 
to inspect the plant, immediate, 
unfettered access equivalent to access 
provided regular plant employees, 
following proper identification and 
compliance with applicable access 
control measures for security, 
radiological protection, and personal 
safety.
§76.123 Tests.

The Corporation shall perform, or 
permit the Commission to perform, any 
tests the Commission deems appropriate 
or necessary for administration of the 
requirements in this part. These tests 
include tests of:

(a) Radioactive material;
(b) Facilities where radioactive 

material is utilized, produced or stored;
(c) Radiation detection and 

monitoring instruments; and
(d) Other equipment and devices used 

in connection with the production, 
utilization or-storage of radioactive 
material.

Subpart G—Enforcement
§76.131 Violations.

(a) The Commission may obtain an 
injunction or other court order to 
prevent a violation of the provisions of:

(1) The Atomic Energy Act of 1954, as 
amended;

(2) Title II of the Energy 
Reorganization Act of 1974, as 
amended;

(3) Title XI of the Energy Policy Act 
of 1992, as amended;

(4) A regulation or order issued 
pursuant to those Acts.

(b) The Commission may obtain a 
court order for the payment of a civil 
penalty imposed under section 1312(e) 
of the Atomic Energy Act of 1954, as 
amended and section 206 of the Energy 
Reorganization Act of 1974, as 
amended, for a violation of section 206 
of the Energy Reorganization Act of 
1974, as amended.
§76.133 Criminal penalties.

(a) Section 223 of the Atomic Energy 
Act of 1954, as amended, provides for 
criminal sanctions for willful violation 
of, attempted violation of, or conspiracy 
to violate, any regulation issued under 
sections 161b, 161i, or 161o of the Act. 
For purposes of section 223, all the 
regulations in part 76 are issued under 
one or more of sections 161b, 161i, or 
161o except for the sections listed in 
paragraph (b) of this section.

(b) The regulations in part 76 that are 
not issued under sections 161b, 161i, or 
161o for the purposes of section 223 are 
as follows; §§ 76.1, 76.2, 76.4, 76.5, 76.6, 
76.23, 76.33, 76.35, 76.37, 76.39, 76.41, 
76.43, 76.45, 76.53, 76.55, 76.60, 76.62, 
76.64, 76.70, 76.72, 76.131, and 76.133.

PART 95—SECURITY FACILITY 
APPROVAL AND SAFEGUARDING OF 
NATIONAL SECURITY INFORMATION 
AND RESTRICTED DATA

20. The authority citation for part 95 
is revised to read as follows:

Authority: Secs. 145,161,68 Stat 942,
948, AS AMENDED (42 U.S.C. 2165, 2201): 
sec. 201, 88 Stat. 1242, as amended (42 
U.S.C 5841); E .0 .10865, as amended, 3 CFR 
1959-1963 COMP., p.398 (50 U.S.C. 401, 
note); E .0 .12356, 47 FR 14874, April 6,
1982.

21. Section 95.3 is revised to read as 
follows:
§95.3 Scope.

The regulations in this part apply to 
licensees and others regulated by the 
Commission, including persons 
required to obtain a certificate of 
compliance or an approved compliance 
plan under part 76 of this chapter, or 
their contractors, who may require 
access to National Security Information 
and/or Restricted Data used, processed, 
stored, reproduced, transmitted or 
handled in connection with a license or 
application for a license, or in 
connection with a certificate, 
application for a certificate or an
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approved compliance plan under part 
76 of this, chapter. V:

22, Section 95.5 is amended by 
adding the deflnUion o i licensee to read 
as follows:
§95.5 Definitions.

. * . * * *
Licensee means, for the purpose of 

this part, the holder of a license issued 
pursuant to 10 CFR parts 50, 70, or 72 
or the holder of a  certificate of 
compliance or approved compliance 
plan issued under 10 CFR part 76.
* * * * *

Dated at Rockville, Maryland, this 4th day 
of February,, 1994.

For the Nuclear Regulatory Commission. 
Samuel ). Chilk,
Secretary o f  the Com m ission.

Note: This appendix will not appear in the 
Code of Federal Regulations.
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76.1 Purpose

(a) The regulations of this part: establish 
the standards necessary to protect the public 
health and safety from radiological hazard 
and provide for toe common defense and 
security applicable to toe gaseous diffusion 
uranium enrichment plants (GDPs) owned by 
the Department of Energy (the Department) 
and leased to the Unitea States Enrichment 
Corporation (toe Corporation); establish 
procedures and criteria governing toe process 
for the issuance of Certificates of Compliance

. (Certificates) for the GDPs to the Corporation 
with respect to such standards;, and establish 
and provide for the terms and conditions 
upon which the Commission will issue 
Certificates, or other approvals with respect 
to the GDPs. The regulations in. this part also 
apply to any person, to which transfer of 
ownership of the Corporation, is made 
pursuant to section 1502 of the Atomic 
Energy Act of 1954, as amended.

(b) The regulations contained in this part 
are issued pursuant to the Atomic Energy Act 
of 1954, as amended (68 Stat 919), Title II 
of the Energy Reorganization. Act o f1974, as 
amended (88 Stat. 1242), and Title M of the 
Energy Policy Act of 1992 (106 Stat. 2952).

(c) In addition to the regulations in this 
part, the additional standards set forth in the 
following regulations are specifically 
applicable to the GDPs in accordance with 
their terms and are Incorporated by reference 
herein:

(i) 10 CFR part 19 Notices, Instructions, 
and Reports to Workers; Inspections.

fill 10 CFR part 20 Standards for Protection 
Against Radiation.

(iii) 10 CFR part 21 Reporting of Defects 
and Noncompliance.

(iv) 10 CFR part 51 Environmental 
Protection Regulation for Domestic Licensing 
and Related Regulatory .Functions.

fvi) 10 CFR part 71 Packaging and 
Transportation of Radioactive Material.

(vii) IQ CFR part 170 Pees for Facilities and 
Materials Licenses and Other Regulatory 
Services Under the Atomic Energy Act of 
1954, as Amended.

(d) In addition to the regulations in this 
part and those cited in 76.1(c), the additional 
standards set forth in the following 
regulations, with the noted amendments, are 
specifically applicable to the GDPs to. the 
extent they are referenced within this part,

(i) 10 CFR part 30 Rules of General 
Applicability to Domestic Licensing of 
Byproduct MateriaL

10 CFR 30.41(b) is amended to include the 
following:

(8), To any person certified under 10; CFR 
78.

(ii) 10 CFR part 40 Domestic Licensing of 
Source MateriaL

10 CFR 40.51(b) is amended to include the 
following:

(8) To any person certified under lO CFR 
76.

(iii) 10 CFR part 73 Physical Protection of 
Plants and Materials.

(iv) 10'CFR part 74 Material Control and 
Accounting of Special Nuclear MateriaL

For purposes of the requirements in this 
part, 10 CFR 74.33(c)(4)(i) i® modified1 to 
read: "Performing, unless otherwise required 
to satisfy part 75 of this chapter, a dynamic 
(nonshutdown) physical inventory of in- 
process gaseous (e.g., in the enrichment 
equipment) uranium and U233 at least every 
65 days, and1 performing a static physical 
inventory of all other uranium and total U233 
contained in naturah depleted, and enriched 
uranium located outside of the enrichment 
processing equipment at leastevery 370 
calendar days, with static physical 
inventories being conducted in conjunction 
with a dynamic physical inventory of in- 
process gaseous uranium and U233 so as to 
provide a total plant material balance at least 
every 370 calendar days; and"

10 CFR 74.33(c)(6Kii) is modified to read: 
"Items are stored and handled, or 
subsequently measured, in a manner so that 
unauthorized removal of 500 grams or more 
of U233, as individual items or as uranium 
contained in items, will be detected. 
Exempted from the requirements of 
paragraph (c)(6) (1) and (ii) of this section are 
licensed-identified items each containing less 
than 500 grams U233 up to a cumulative total 
of 50 kilograms of U235 and items that exist 
for less than 14 calendar days; and containers 
that are not man portable (e.g., weigh more 
than 500 pounds) and contain uranium in the 
form of UF*."
76.2 Scope

Except as provided in §§ 76.11 to 76.13, 
inclusive, the regulations in this part apply 
to the operation of the GDPs and the 
ownership, acquisition, delivery, receipt, 
possession, use, processing, and transfer of 
byproduct material, source material, and 
SNM In connection with such operation of 
the GDPs.-
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76.3 Certification Requirements
No person subject to the regulations in this 

part shall operate the GDPs, except as 
authorized pursuant to a Certifícate or other 
approval issued by the Commission pursuant 
to these regulations.
76.4 Definitions

Act means the Atomic Energy Act of 1§54 
(68 Stat 919), including any amendments 
thereto;

Agreement State, as designated in part 150 
of this chapter means any State with which 
the Commission has entered into fen effective 
agreement under subsection 274b of the Act.

Non-agreement State means any other 
State.

Alert means events may occur, are in 
progress; or have occurred that could lead to 
a release of radioactive material {s] but that 
the release is not expected to require a 
response by an offsite response organization 
to protect persons offsite.

Atomic weapon means any device utilizing 
atomic energy, exclusive of the means for 
transporting or propelling the device (where 
such means is a separable and divisible part 
of the device), the principal purpose of 
which is for use as, or for development of, 
a weapon, a weapon prototype, or a weapon 
test device.

Byproduct material means any radioactive 
material (except special nuclear material) 
yielded in or made radioactive by exposure 
to the radiation incident to the process of 
producing or utilizing special nuclear 
material.

Certifícate of Compliance means a 
certificate issued by the Nuclear Regulatory 
Commission, in consultation with the 
Environmental Protection Agency, pursuant 
to section 1701 of the Atomic Energy Act of 
1954, as amended, containing a finding of 
compliance with standards provided in this 
part and authorizing all activities approved 
under this certificate.

Commission means the Nuclear Regulatory 
Commission or its duly authorized 
representatives.

Common defense and security means the 
common defense and security of the United 
States.

Contiguous sites means corporation- 
controlled locations, deemed by the 
Commission to be close enough in proximity 
to each other that the SNM must be 
considered in the aggregate for the purpose 
of physical protection.

Decommission means to remove (as a 
facility) safely from service and reduce 
residual radioactivity in accordance with 
criteria in the lease agreement between the 
Department of Energy and the Corporation.

Department and Department of Energy 
means the Department of Energy 
Organization Act (i.e„ Pub. L 95-91, 91 Stat. 
565, 42 U.S.C. 7101 et seq.), to the extent that 
the Department, or its duly authorized 
representatives, exercises functions formerly 
vested in the U.S. Atomic Energy 
Commission, its Chairman, member, officers 
and components and transferred to the U.S. 
Energy Research and Development 
Administration and to the Administrator 
thereof pursuant to sections 104 (b), (c) and 
(d) of the Energy Reorganization Act of 1974

(Pub. L. 93-438, 88 Stat. 1233 at 1237, 42 
U.S.C. 5814) and retransferred to the 
Secretary of Energy pursuant to section 
301(a) of the Department of Energy 
Organization Act (Pub. L. 95-91, 91 Stat 565 
at 577-578, 42 U.S.C. 7151).

Effective dose equivalent means the sum of 
the products of the dose equivalent to the 
body organ or tissue and the weighting 
factors applicable to each of the body organs 
or tissues that are irradiated. Weighing 
factors are: 0.25 for gonads, 0.15 for breast, 
0.12 for red bone marrow, 0.12 for lungs, 0.03 
for thyroid, 0.03 for bone surface, and 0.06 
for each of the'other five organs receiving the 
highest dose equivalent

Effective kilograms of SNM means (1) for 
plutonium and uranium-233 their weight in 
kilograms; (2) For uranium with an 
enrichment in the isotope U-235 of 0.01 (1%) 
and above, its element weight in kilograms 
multiplied by the square of its enrichment 
expressed as a decimal weight fraction; and 
(3) For uranium with an enrichment in the 
isotope U-235 below 0.01(1%), by its 
element weight in kilograms multiplied by
0.0001.

Formula quantity means strategic SNM in 
any combination in a quantity of 5000 grams 
or more computed by the formula, 
grams=(grams contained U23S) + 2.5 (grams 
U233+ grams plutonium). This class of 
material is sometimes referred to as a 
Category I quantity of material.

Government agency means any executive 
department, commission, independent 
establishment, corporation, wholly or partly 
owned by the United States of America 
which is an instrumentality of the United 
States, or any board, bureau, division, 
service, office, officer, authority, 
administration, or other establishment in the 
executive branch of the Government.

Person means (1) any individual, 
corporation, partnership, firm, association, 
trust, estafa, public or private institution, 
group, Government agency other than the 
Commission or the Department, any State or 
any political subdivision of any such 
government or nation, or other entity; and (2) 
any legal successor, representative, agent, or 
agency of the foregoing.

Produce, when used in relation to SNM, 
means (1) to manufacture, make, produce, or 
refine SNM; (2) to separate SNM from other 
substances in which such material may be 
contained; or (3) to make or to produce new 
SNM.

Restricted Data means all data concerning 
(1) design, manufacture or utilization of 
atomic weapons; (2) the production of SNM; 
or (3) the use of SNM in the production of 
energy, but shall not include data 
declassified or removed from the Restricted 
Data category pursuant to section 142 of the 
Act.

Site Area emergency means events may * 
occur, are in progress, or have occurred that 
could lead to a significant release of 
radioactive material and that could require a 
response by offsite response organizations to 
protect persons offsite.

Source material means source material as 
defined in section llz . of the Act and in. the 
regulations contained in part 40 of this 
chapter.

SNM means (1) plutonium, uranium 233, 
uranium enriched in the isotope 233 or in the 
isotope 235, and any other material which 
the Commission, pursuant to the provisions 
of section 51 of the act, determines to be 
SNM but does not include source material; or 
(2) any material artificially enriched by any 
of the foregoing but does not include source 
material.

SNM of low strategic significance means 
(1) Less than an amount of SNM of moderate 
strategic significance, as defined in paragraph 
1 of the definition of SNM of mbderate 
strategic significance in this section, but 
more them 15 grams of uranium-235 
(contained in uranium enriched to 20 percent 
or more in the U235 isotope) or 15 grams of 
U235 or 15 grams of plutonium or the 
combination or 15 grams when computed by 
the equation, grams=(grams containing 
U235)+(grams plutonium)+(grams U233) or (2) 
Less than 10,000 grams but more than 1,000 
grams of U235 (contained in uranium 
enriched above natural but less than 10 
percent in the U235 isotope). 10,000 grams or 
more of U235 (contained in uranium enriched 
above natural, but less than 10 percent in the 
U235 isotope). This class of material is 
sometimes referred to as a Category m 
quantity of materiaL

SNM of moderate strategic significance 
(MSS/SNM) means (1) Less than a formula 
quantity of strategic special nuclear material 
but more than 1,000 grams of U235 (contained 
in uranium enriched to 20 percent or more 
in the U233 isotope) or more than 500 grams 
of U235 or plutonium, or in a combined 
quantity of more than 1,000 grams when 
computed by the equation, grams=(grams 
contained U23s (grams U233+grams 
plutonium); or (2) 10,000 grams or more of 
U23s (contained in uranium enriched to 10 
percent or more, but less than 20 percent in 
the U235 isotope). This class of material is 
sometimes referred to as a Category II 
quantity of material.

SNM scrap means the various forms of 
SNM generated during chemical and 
mechanical processing, other than recycle 
material and normal process intermediates, 
which are unsuitable for use in their present 
form, but all or part of which will be used 
after further processing.

Strategic SNM means uranium-235 
(contained in uranium enriched to 20 percent 
or more in U235 isotope), uranium-233, or 
plutonium.

Transient shipment means a shipment of 
nuclear material, originating and terminating 
in foreign countries, on a vessel or aircraft 
which stops at a United States port.

United States, when used in a geographical 
sense, means Puerto Rico and all territories 
and possessions of the United States.

United States Enrichment Corporation, 
Corporation, and USEC mean the corporation 
formed by section 1301 of the Atomic Energy 
Act of 1954, as amended, to operate the 
gaseous diffusion plants at Portsmouth, Ohio 
and Paducah, Kentucky.

Uranium enrichment facility means (1)
Any facility used for separating the isotopes 
of uranium or enriching uranium in the U23S 
isotope, except laboratory scale facilities 
designed or used for experimental or 
analytical purposes only; or
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Any equipment or device, or important 
component part especially designed for such 
equipment or device, capable of separating 
the isotopes of uranium or enriching uranium 
in the UPS isotope.
76.5 Communications

(a) Any communication or report 
concerning the regulations in this part and 
any application filed under these regulations 
may be submitted to the Commission as 
follows:

(1) By mail addressed to: Director, Office 
of Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555.

(2) By delivery in person to the 
Commission’s offices to the Director, Office 
of Nuclear Materials and Safeguards at:

(i) 2120 L Street NW., Washington, DC; or
(ii) 11555 Rockville Pike, One White Flint 

North, Rockville, MD.
76.6 Interpretations

Except as specifically authorized by the 
Commission in writing, no interpretation of 
the meaning of the regulations in this part by 
any officer or employee of the Commission 
other than a written interpretation by the 
General Counsel will be recognized to be 
binding upon the Commission.
76.7 Employee Protection

(a) Discrimination by the Corporation or a 
contractor or subcontractor of the 
Corporation against an employee for engaging 
in certain protected activities is prohibited. 
Discrimination includes discharge and other 
actions that relate to compensation, terms, 
conditions, or privileges of employment. The 
protected activities are established in section 
211 of the Energy Reorganization Act of 1974, 
as amended, and in general are related to the 
administration or enforcement of a 
requirement imposed under the Atomic 
Energy Act or the Energy Reorganization Act.

(1) The protected activities include but are 
not limited to:

(1) Providing the Commission or his or her 
employer information about alleged 
violations of either of the above statutes or 
possible violation: of requirements imposed 
under either of the above statutes;

(ii) Refusing to engage in any practice 
made unlawful under either of the above 
statutes or under these requirements if the 
employee has identified the alleged illegality 
to the employer,

(iii) Requesting the Commission to institute 
action against his or her employer for the 
administration or enforcement of these 
requirements;

(iv) Testifying in any Commission 
proceeding, or before Congress, or at any 
proceeding, or before Congress, or at any 
General or State proceeding regarding any 
provision (or proposed provision) or either of 
the above statutes. s

(v) Assisting or participating in, or is about 
to assist or participate in, these activities.

(2) These activities are protected even if no 
formal proceeding is actually initiated as a 
result of thé employee assistance or 
participation.

(3) This section has no application to any 
employee alleging discrimination prohibited 
by this section who, acting without direction

from his or her employer (or the employer’s 
agent), deliberately causes a violation of any 
requirement of the Energy Reorganization Act 
of 1974, as amended, or the Atomic Energy 
Act of 1954, as amended.

(b) Any employee who believes that he or 
she has been discharged or otherwise 
discriminated against by any person for 
engaging in protected activities specified in 
paragraph (a)(1) of this section may seek a 
remedy for the discharge or discrimination 
through an administrative proceeding in the 
Department of Labor. The administrative 
proceeding must be initiated within 180 days 
after an alleged violation occurs. The 
employee may do this by filing a complaint 
alleging the violation with the Department of 
Labor, Employment Standards 
Administration, Wage and Hour Division.
The Department of Labor may order 
reinstatement, back pay, and compensatory 
damages.

(c) A violation of paragraphs (a),(e), or If) 
of this section by the Corporation or a 
contractor or subcontractor of the 
Corporation may be grounds for:

(1) Denial, revocation, or suspension of the 
Certificate of Compliance.

(2) Imposition of a civil penalty oh the 
Corporation.

(3) Other enforcement action.
(d) Actions taken by an employer, or 

others, which adversely affect an employee 
may be predicated upon nondiscriminatory 
grounds. The prohibition applies when the 
adverse action occurs because the employee 
has engaged in protected activities. An 
employee’s engagement in protected 
activities does not automatically render him 
or her immune from discharge or discipline 
for legitimate reasons or from adverse action 
dictated by non-prohibited considerations.

(e) (1) The Corporation shall prominently 
post the revision of NRC Form 3, “Notice to 
Employees,’’ referenced in 10 CFR 19.11(c).

(2) The Corporation is expected to notify 
its contractors of the prohibition against 
discrimination for engaging in protected 
activities.

(3) The posting of NRC Form 3 must be at 
locations sufficient to permit employees 
protected by this section to observe a copy 
on the way to or from their place of work. 
Premises must be posted not later than 30 
days after an application is docketed and 
remain posted while the application is 
pending before the Commission, during the 
term of the license, and for 30 days following 
license termination.

Note: Copies of NRC Form 3 may be 
obtained by writing to the Regional 
Administrator of the appropriate U.S.
Nuclear Regulatory Commission Regional 
Office listed in Appendix D of Part 20 of this 
chapter or by contacting the NRC Information 
and Records Management Branch (telephone 
no. 301-492-8138).

(f) No agreement affecting the 
compensation, terms, conditions, or 
privileges of employment, including an 
agreement to settle a complaint filed by an 
employee with the Department of Labor 
pursuant to section 211 of the Energy 
Reorganization Act of 1974, as amended, may 
contain any provision which would prohibit, 
restrict, or otherwise discourage an employée

from participating in protected activity as 
defined in paragraph (a)(1) of this section 
including, but not limited to, providing 
information to the Commission or to his or 
her employer on potential violations or the 
matters within the Commission’s regulatory 
responsibilities.
76.9 Completeness and Accuracy of 
Information

(a) Information provided to the 
Commission by the Corporation or 
information required by statute or by the 
Commission’s regulations, orders, or 
conditions of the certificate to be maintained 
by the Corporation shall be complete and 
accurate in all material respects.

(b) The Corporation shall notify the 
Commission of information identified by the 
Corporation as having, for the regulated 
activity, a significant implication for public 
health and safety or common defense and 
security. The Corporation violates this 
paragraph only if the Corporation fails to 
notify the Commission of information that 
the Corporation has identified as having a 
significant implication for public health and 
safety or common defense and security. 
Notification shall be provided to the 
Administrator of the appropriate Regional 
Office within two working days of 
identifying the information. This requirement 
is not applicable to information which is 
already required to be provided to the 
Commission by other reporting or updating 
requirements.
76.10 Deliberate Misconduct

(a) The Corporation, or any employee of 
the Corporation; and any contractor 
(including a supplier or consultant), 
subcontractor, or any employee of a 
contractor or subcontractor, of the 
Corporation, who knowingly provides to the 
Corporation, contractor, or subcontractor 
components, equipment, materials, or other 
goods or services, that relate to the 
Corporation’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct that 
causes or, but for detection, would have 
caused, the Corporation to be in violation of 
any rule, regulation, or order, or any term, 
condition, or limitation of a certificate, 
issued by the Commission, or

(2) Deliberately submit to the Commission, 
the Corporation, or the Corporation’s 
contractor or subcontractor, information that 
the person submitting the information knows 
to be incomplete or inaccurate in some 
respect material to the Commission.

(b) A person who violates paragraph (a)(1) 
or (a)(2) of this section may be subject to 
enforcement action in accordance with the 
procedures in 10 CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of this 
section, deliberate misconduct by a person 
means an intentional act or omission that the 
person knows;

(1) Would cause the Corporation to be in 
violation of any rule, regulation, or order, or 
any term, condition, or limitation, of any 
certificate issued by the Commission, or

(2) Constitutes a violation of a requirement, 
procedure, instruction, contract, purchase 
order or policy of the Corporation, it’s 
contractor, to r subcontractor.
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Exemptions
76.11 Persons Providing Services Under 
Certain Department and Corporation 
Contracts

(a) Any prime contractor of the Corporation 
is exempt from the requirements for a license 
set forth in sections 53,62,63,64,81. and
62 of the Act and from the requirement for 
a Certificate set forth in this part to die extent 
that such contractor, under his prime 
contract with the Corporation, operates the 
GDPs or receives title to owns, acquires, 
delivers, receives, possesses, uses, or 
transfers byproduct material, source material, 
or SNM: (1) In connection with the operation 
of the GDPs on behalf of the Corporation; or 
(2) for the performance of other work for die 
Corporation with respect to the GDPs, 
including the transportation of byproduct 
material, source material, or SNM to or from 
a GDP site and the performance of contract 
services during temporary interruptions of 
such transportation.

(b) Any prime contractor or subcontractor 
of foe Department is exempt from foe 
requirements for e license set forth in 
sections 53,62,63,64,61, and 62 of the Act 
and from foe regulations, in this part to the 
extent that such prime contractor or 
subcontractor receives tide to, owns, 
acquires, delivers, receives, possesses, uses, 
or transfers byproduct material, source 
material, or SNM at the GDPs under his 
prime contract or subcontract when the 
Commission determines that the exemption 
of foe prime contractor or subcontractor is 
authorized by law; and that, under foe terms 
of foe contract or subcontract there is 
adequate assurance that foe work thereunder 
can be accomplished without undue risk to 
foe public health and safety.
76.13 Department of Defense

The regulations in this part do not apply 
to foe Department of Defense to foe extent 
that the Department receives, possesses, and 
uses SNM from foe GDPs in accordance with 
the direction Of the President pursuant to 
Section 91 of foe Act
76.14 Specific Exemptions

(a) The Commission may, upon application
by the Corporation or upon its own initiative, 
grant such exemptions from foe requirements 
of foe regulations in this part as it determines 
are authorized by law and will not endanger 
life or property or the common defense and 
security and are otherwise in the public 
interest. „

(b) The Department is exempt from the 
requirements of foe regulations in this part in 
its capacity as owner/lessor of foe GDPs.
Certificate of Compliance
76.16 Type of Certification

An initial Certificate of Compliance will be 
issued to the United States Enrichment 
Corporation (USEC) upon approval of an 
application filed pursuant to foe regulations 
in this part as described in 10 CFR 76.21 
below. Annual renewals of the Certificate of 
Compliance will be issued according to the 
requirements in 10 CFR 76.33, Annual 
Renewals.

A pplication for Initial Certificate o f 
Compliance
76.21 Filing

(a) (1) The Corporation may apply for an 
initial Certificate of Compliance to operate. 
the GDPs by filing 25 copies of foe 
application in accordance with the 
instructions in 10 CFR 76.5.

(2) Information contained in previous 
applications, statements, or reports filed with 
foe Commission may be incorporated by 
reference if the references are dear end 
specific.

(b) An application for a Certificate of 
Compliance filed pursuant to the regulations 
in this part will be In lieu of an application 
authorizing other activities for which a 
license would otherwise be required.

(c) Any application which contains 
Restricted Data shall be prepared In such 
maimer that all Restricted Data are separated 
from foe unclassified information.

(d) Applications and documents submitted 
to foe Commission In connection with 
applications may be made available for 
public inspection in accordance with foe 
provisions of the regulations contained in 
part 2 of this chapter.

(e) The initial application for a Certificate 
shall be accompanied by the fee prescribed 
in § 170.31 of this chapter. No fee will be 
required to accompany an application for 
renewal or amendment of a Certificate, 
except as provided in § 170.31 of this 
chapter.

(fi In response to a written request by the 
Commission, the Corporation shall file with 
the Commission foe installation information 
described in 10 CFR 75.11 of this chapter on 
Form N-71. The Corporation shall also 
permit verification of such installation 
information by foe International Atomic 
Energy Agency and take such other action as 
may be necessary to implement foe US/IAEA 
Safeguards Agreement, in the manner set 
forth in 75.6 and 75.11 through 75.14 of this 
chapter.
76.22 Contents o f Initial Application

(a) The application for an initial Certificate 
of Compliance shall contain the following 
information:

(1) The full name of the corporation, the 
State where it was incorporated or organized, 
the location of foe principal office, the 
names, addresses, and citizenship of its 
prindpal officers, and shall include 
information known to the applicant 
concerning the control or ownership, if any, 
exercised over the applicant by any alien, 
foreign corporation or foreign government,

(2) The activity, purpose, location, and 
plan of operation.

(3) The technical qualifications including 
training and experience of foe applicant and 
members of his staff to engage in the 
proposed activities.

(4) A description of equipment to protect 
health and safety and environment including 
handling devices, working areas, shields, 
measuring and monitoring instruments, 
devices for the disposal of radioactive 
effluents and wastes, storage facilities, 
criticality accident alarm systems, etc.

(5) Proposed procedures to protect health 
and minimize danger to life or property (such

as procedures to avoid accidental criticality, 
procedures for personnel monitoring and 
waste disposal, post criticality accident 
emergency procedures, etc.).

(b) The application for a Certificate of 
Compliance must contain a full description 
of the Corporation’s program for control and 
accounting of such SNM or enrichment 
equipment that will be in the Corporation’s 
possession under foe certificate to show how 
compliance with foe requirements of 74.33 
(Nuclear Material Control and Accounting for 
Uranium Enrichment Facilities Authorized to 
Produce SNM of Low Strategic Significance), 
of this chapter will be accomplished.

(c) The Commission may at any time after 
foe filing of the original application, and 
before the expiration of foe certificate, 
require further statements in order to enable 
foe Commission to determine whether foe 
certificate should be granted or denied or 
whether a certificate should be modified or 
revoked. All applications and statements 
shall be signed by a corporate officer of the 
Corporation.

(d) The application and statement shall 
contain complete and accurate disclosure as 
to all matters and things required to be 
disclosed.

(e) In addition to the other information 
required by this section, the application for 
a certificate of compliance shall contain 
mechanistic accidents and events and shall 
be a revision of the type of analysis in foe 
final safety analysis reports (FSARs) prepared 
in 1965 that were relied on by foe 
Department These FSARs contain analyses 
of anticipated occurrences and accidents 
with a focus cm mechanistic accidents and 
events. The FSAR analyses also address 
external events and natural phenomena. The 
FSAR shall be revised, as necessary, to 
include changes made in foe facility or 
procedures as described in the FSAR since its 
preparation. The FSAR shall be current a 
maximum of 6 months prior to foe date of 
filing foe revisions. Proposed operating limits 
based on foe analyses in foe FSARs shall also 
be submitted in foe application in the form 
of revised operational safety limits. The 
application shall also contain a description of 
the quality assurance program to be applied 
to foe safety related functions of plant 
operation.

(fHl) The application for a Certificate of 
Compliance that would authorize foe 
transport or delivery to a carrier for transport 
of SNM of moderate or low strategic 
significance (per 73.1(b) (2) of this chapter) 
must include (i) a description of the plan for 
physical protection of SNM in transit in 
accordance with 73.67(a), and (g) for IQ kg 
or more of SNM of low strategic significance, 
as appropriate, a plan for the selection, 
qualification, and training of armed escorts or 
foe specification and design of a specially 
designed truck or trailer, and (ii) foe 
Corporation's safeguards contingency plan or 
response procedures, as appropriate, for 
dealing with threats, thefts, and radiological 
sabotage relating to foe SNM in transit

(2) The Corporation shall retain thé 
description of the plan for physical 
protection of foe SNM in-transit and the 
safeguards contingency plan or safeguards 
response procedures end each change to the
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plan or procedures as a record for a period 
of three years following the date on which 
the Corporation last possessed the 
appropriate type and quantity of SNM 
requiring this record under each certificate.

(g)(1) The application for a Certificate of 
Compliance must contain an emergency plan 
for responding to the radiological hazards of 
an accidental release of SNM and to any ' 
associated chemical hazards directly related 
to the release of the SNM.

(2) Emergency plans submitted under 
paragraph (g)(1) of this section must include 
the following information:

(i) Facility descriptions*
(ii) Types of accidents considered. An 

identification of each type of radioactive 
materials accident for which protective 
actions may be needed.

(iii) Classification of accidents. A 
classification system for classifying accidents 
as alerts or site area emergencies.

(iv) Detection of accidents. Identification of 
the means of detecting each type of accident 
in a timely manner. •

(v) Mitigation of consequences. A brief 
description of the means and equipment for 
mitigating the consequences of each type of 
accident, including those provided to protect 
workers onsite, and a description of the 
program for maintaining the equipment.

(vi) Assessment of releases. A brief 
déscription of the methods and equipment to 
assess releases of radioactive materials.

(vii) - Responsibilities. A brief description of 
the responsibilities of the Corporation’s staff, 
should an accident occur, including 
identification of personnel responsible for 
promptly notifying off-site response 
organizations and the Commission; also 
responsibilities for developing, maintaining, 
and updating the plan.

(viii) Notification and coordination. A 
commitment to, and a brief description of, 
the means to promptly notify offsite response 
organizations and request offsite assistance, 
including medical assistance for the 
treatment of contaminated injured onsite 
workers when appropriate. A control point 
must be established. The notification and 
coordination must be planned so that 
unavailability of some personnel, parts of the 
facility and some equipment will not prevent 
the notification and coordination. The 
Corporation shall also commit to notify the 
Commission operations center immediately 
after notification of the appropriate offsite 
response organizations and not later them one 
hour after the Corporation declares an 
emergency.

(ix) Information to be communicated. A 
brief description of the types of information 
on facility status, radioactive releases, and 
recommended protective actions, if 
necessary, to be given to offsite response 
organizations and to the Commission.

(x) Training. A brief description of the 
frequency, performance objectives and plans 
for the training that the Corporation will 
provide workers on how to respond to an 
emergency including any special instructions 
and orientation tours the Corporation would 
offer to fire, police, medical and other 
emergency personnel. The training shall 
familiarize personnel with site-specific 
emergency procedures. Also, the training

shall thoroughly prepare site personnel for 
their responsibilities in the event of accident 
scenarios postulated as most probable for the 
specific site, including the use of team 
training for such scenarios.

(xi) Safe condition. A brief description of 
the means of restoring the facility to a safe 
condition after an accident.

(xii) Exercises. Provisions for conducting 
quarterly communications checks with offsite 
response organizations and biennial onsite 
exercises to test response to simulated 
emergencies. Quarterly communications 
checks with offsite response organizations 
must include the check and update of all 
necessary telephone numbers. The 
Corporation shall invite offsite response 
organizations to participate in the biennial 
exercises. Participation of offsite response 
organizations in biennial exercises, although 
recommended, is not required. Exercises 
must use accident scenarios postulated as 
most probable for the specific site and the 
scenarios shall not be known to most exercise, 
participants. The Corporation shall critique 
each exercise using individuals not having 
direct implementation responsibility for the 
plan. Critiques of exercises must evaluate the ! 
appropriateness of the plan, emergency 
procedures, facilities, equipment, training of 
personnel, and overall effectiveness of the 
response. Deficiencies found by the critiques 
must be corrected.

(xiii) Hazardous chemicals. A certification 
that the Corporation has met its 
responsibilities under the Emergency 
Planning and Community Right-to-Know Act 
of 1986, Title m, Public Law 99-499, if 
applicable to the Corporation’s activities at 
the proposed place of use of the SNM.

(h) The application for a Certificate of 
Compliance must include a fixed site 
physical security plan that demonstrates how 
the Corporation plans to meet the 
requirements of 73.67(f) and (g) as 
appropriate, of this chapter. The Corporation 
shall retain a copy of this physical security 
plan as a record for the period during which 
the certificant possesses the appropriate type 
and quantity of SNM requiring this record 
under the certificate and each change to the 
plan for three years after the change.

(i) The application for a Certificate of 
Compliance must include sufficient 
information pursuant to 51.41, to enable the 
Commission to prepare an environmental 
assessment in accordance with 51.30.
76.23 Requirements for the Approval of 
Initial Application

(a) An application for an initial Certificate 
of Compliance will be-approved if the 
Commission determines that:

(1) The Corporation and it’s staff is 
qualified by reason òf training or experience 
to operate die GDPs in accordance with the 
regulations in this chapter,

(2) The Corporation’s proposed equipment 
and facilities are adequate to protect health 
and minimize danger to life or property.

(3) The Corporation’s proposed procedures 
to protect health and to minimize danger to 
life or property are adequate,

(4) Where the Corporation is required to 
submit a summary description of the 
fundamental material controls provided in

his procedures for the control and accounting; 
for SNM pursuant to 76.22(b), the 
Corporation’s proposed controls are 
adequate,

(5) Where the Corporation is required to 
submit a physical security plan (for 
protection of SNM in transit) pursuant to 
76.22(f) of this chapter, the Corporation’s 
proposed plan is adequate,

(6) Where the Corporation is required to 
submit a physical security plan (for 
protection of SNM at a fixed site) pursuant 
to 76.22(h), the Corporation’s proposed plan 
is adequate,

(7) The Corporation’s proposed emergency 
plans are adequate.
76.24 Criticality Accident Requirements

(a) The application must include 
provisions to maintain, in each area in which 
over 700 grams of contained U 235 is handled, 
used, or stored, a monitoring system meeting 
the requirements of either paragraph (a)(1) or 
(a)(2), as appropriate, and using gamma or 
neutron-sensitive radiation detectors which, 
will energize dearly audible alarm signals if 
accidental criticality occurs. This section is 
not intended to require monitoring systems 
when SNM is being transported when 
packaged in accordance with the 
requirements of part 71 of this chapter.

(1) The monitoring system shall be capable 
of detecting a criticality that produces an 
absorbed dose in soft tissue of 20 rads of 
combined neutron and gamma radiation at an 
unshielded distance of 2 meters from the 
reacting material within one minute.
Coverage of all areas shall be provided by 
two detectors, or

(2) Facilities in operation prior to 
December 6,1974, in accordance with 
provisions of the Act (and operated for the 
Department), may maintain a monitoring 
system capable of detecting a criticality 
which generates radiation levels of 300 rems 
per hour one foot from the source of the 
radiation. The monitoring devices in the 
system shall have a preset alarm point of not 
less than 5 millirems per hour (in order to 
avoid false alarms) nor more than 20 
millirems per hour. In no event may any such 
device be farther than 120 feet from the SNM 
being handled, used, or stored; lesser 
distances may be necessary to meet the 
requirements of this paragraph (a)(2) on 
account of intervening shielding or other 
pertinent factors.

(3) The Corporation shall maintain 
emergency procedures for each area in which 
this SNM is handled, used, or stored to 
ensure that all personnel withdraw to an area 
of safety upon the sounding of the alarm. 
These procedures must include designation 
of responsible individual, the conduct of 
drills to familiarize personnel with the 
evacuation plan, and placement of radiation 
survey instruments in accessible locations for 
use in such an emergency. The Corporation 
shall retain a copy of current procedures for 
each area as a record for as long as SNM is 
handled, used, or stored in the area. The 
Corporation shall retain any superseded 
portion of the procedures for three years after 
the portion is superseded.

(b) The Corporation shall:
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(1 ) Provide the means lor identifying 
quickly which individuals have received 
doses of 10 rads or inora.,

(2) Maintain facilities and supplies at the 
site for decontamination of personnel, 
arrangements for the sendees of a physician 
and other medimi personnel qualified to 
handle radiation emergencies, arrangements 
for transportation of injured or contaminated 
individuals to treatment facilities., and 
arrangements for treatment of individuals at 
treatment facilities outside the site boundary.

( c) Upon a showing by the Corporation that 
good cause exists for an exemption in whole 
or in part freon the requirements of this 
section the Corporation may apply to the 
Commission for such exemption. Such 
application shall specify ins reason for the 
relief requested.
78.25 Decontamination and 
Decommissioning

Decontamination and decommissioning of 
the GDPs diali he the responsibility of the 
Department in accordance with Sections 
1601-1803 of the Atomic Energy Act, as 
amended. Funding for such activities shad he 
provided from the Uranium Enrichment 
Decontamination and Decommissioning 
Fund established in the Treasury of the 
United States pursuant to the provisions of 
such Act and pursuant to separate 
arrangements between the Department and 
the Corporation.
Certificates of Compliance
76.Si Issuance of on Initial Certificate of 
Compliance

(a) Upon a determination by the 
Commission, in consultation with the ■ 
Environmental Protection Agency, that an 
application submitted by the Corporation for 
a Certificate far die GDPs substantially meets 
the standards contained in this part die 
Commission will issue a Certificate of 
Compliance for die GDPs with such 
conditions and limitations as the 
Commission deems necessary to effectuate 
the purposes of die Act

(bj This Certificate shad t subject to die 
provision of § 76.41(b)! be deemed to 
authorize die Corporation to operate die 
GDPs and to receive title to, own, acquire, 
receive, possess, use, process, and transfer 
source, and SNM in connection with such 
operation.

(c) No Certificate will be Issued by the 
Commission if the Commission finds that the 
issuance of such Certificate would he 
Inimical to the common defense and security 
or would constitute an unreasonable risk to 
the health and safety of die public.

(d) The Commission will provide notice of 
each such application pursuant to 10 CFR 
2.804(a) ana afford interested persons an 
opportunity to submit written comments on 
the application pursuant to 1<J CFR
$ 2.808(a). Should the Commission determine 
that hearings on the application are 
necessary, such hearings shall be conducted 
in accordance with 10 CFR $ 2.805(b).
76.32 Conditions of Initial Certificate

(a) The Certificate of Compliance shell 
contain and be subject to the following 
conditions:

(1) No right to the source material, 
byproduct -material , or SNM used or 
produced shah be conferred by die 
Corporation except as defined by the 
certificate,

(23 Neither die certificate nor any right 
under the certificate shall be assigned or 
otherwise transferred in violation of the 
provisions of die Art,

(3) AM SNM shall be subject  to die right of 
recapture reserved by section 108 of the Act 
and to all ether applicable provisions of the 
Act

(4} No «ounce material, byproduct material, 
Or SNM maybe used in any -utilization or 
production facility -except in accordance with 
the provisions of the Art,

(5) The Corporation shall not use the 
source material, byproduct material, or SNM 
to construct an atomic weapon or any 
component of an atomic weapon,

(8) The certificate shall be subject to, and 
the Corporation shall observe, die applicable 
radas, regulations and orders of die 
Commission referenced within this section.

(b) Tbs Commission may incorporate in 
any certificate such additional conditions 
and requirements with respect to the 
Corporation's ownership, receipt, possession, 
use, and transfer of source material, 
byproduct material, or SNM in connection 
with the operation of the GDPs as it deems 
appropriate or necessary in order to;

(1) Promote the common defense and 
security,

(2) Protort health or to minimize -danger to 
His or property,

(3) Guard against die loss or diversion of
Shod,

(4) Require such reports and the keeping of 
such records, and to provide for such 
inspections of activities under the certificate 
as may be necessary -or appropriate to 
effectuate the purposes of the art and 
regulations thereunder.

(c) (1) The Certificate of Compliance shall 
contain and be subject to a condition 
requiring the Corporation to maintain and 
follow;

(i) The program for control and accounting 
of uranium source material at a uranium 
enrichment facility or SNM and fundamental 
nuclear material controls Implemented 
pursuant to 76.22(b), or 74.33(b), of this 
chapter, as appropriate,

(ii) The measurement control proyam  for 
uranium souroe material at a uranium 
enrichment facility or SNM control and 
accounting implemented pursuant to 74.33(b) 
of this chapter, and

(hi) Seen other metería! control procedures 
as the Commission determines to be essential 
for the safeguarding of uranium source 
materials at a uranium enrichment facility or 
of SNM and providing that the Corporation 
shall make no change that would decrease 
the effectiveness of die material control and 
accounting program implemented pursuant 
to 76.22(b), or 74.33(h), of this chtqjter and 
the measurement control program 
implemented pursuant to 7 4 .3 3(b), of this 
chapter without toe prior approval of toe 
Commission. A certificent desiring to make 
such changes shat! submit an application for 
amendment to its certificate pursuant to 
76.34.

(2) The Corporation shall maintain -records 
of changes to toe material control and 
accounting program made without prior 
Commission approval for a period of 5 years 
from toe date of toe change. The Corporation 
shall furnish to toe Director, Office of 
Nuclear Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission,
Washington, DC 20555, a  report containing a 
description of each within six months of toe 
change.

(d) The Corporation shall make no change 
which would decrease toe effectiveness of 
the plan for physical protection of SNM in 
transit prepared pursuant to 76,22(9 of this 
chapter without the prior approval of toe 
Commission.

(i) Should the Corporation desire to make 
such a change it shall submit an application 
for an amendment to the certificate pursuant 
to 76.34 of this chapter.

f ii) The Corporation may make changes to 
the plan for physical protection of SNM 
without prior Commission approval if these 
changes do not decrease the effectiveness of 
the plan.

(iii) A report containing a description of 
each change must be furnished to toe 
Director of Nuclear Material Safety and 
Safeguards, U.5. NRG, ’Washington, DC 
20555, with a copy to the appropriate NRC 
Regional Office within two months after the 
change.

(e) The Corporation shall make no change 
which would decrease toe effectiveness of a 
fixed site security plan prepared pursuant to 
76.22(h) without toe prior approval of the 
Commission.

(i) Should the Corporation desire to make 
such a change, it shall submit an application 
for an amendment to Its certificate pursuant 
to 7634,

(ii) The Corporation shall maintain records 
of changes to toe plan made without prior 
Commission approval, for three years from 
the effect!v» date of toe change,

(iii) A report containing a description of 
each change must be furnished toe Director 
ofNudear Material Safety and Safeguards, 
U.S. NRC, Washington, DC 20555, with a 
copy to toe ^ppropriate NRC Regional office 
within two months after the change.

(f) The Corporation shall prepare and 
maintain safeguards contingency plan 
procedures in accordance with appendix C to 
part 73 of this chapter for effecting toe 
actions and decisions contained in toe 
Responsibility Matrix of its safeguard 
contingency plan. The Corporation shall 
retain a copy of the safeguards contingency 
plan procedures as a record for toe period 
during which toe Corporation possesses toe 
appropriate type and quantity of SNM 
requiring this record under the certificate for 
which toe procedures were developed and 
each change to toe plan for three years from 
the effective date of toe change. The 
Corporation shall make no change that would 
decrease toe safeguards effectiveness of toe 
first four categories of information 
(Background, Generic Planning Base, 
Licensee Planning Base, and Responsibility 
Matrix) contained in toe Corporation's 
safeguards contingency plan prepared 
pursuant to 76.22(fi of this chapter without 
the prior approval of the Commission.
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Should the Corporation desire to make such 
a change it shall submit an application for 
amendment tbits certificate pursuant to 
7634. th e  Corporation may make changes to 
its safeguards contingency plan without prim: 
Commission approval tfthe changes do not 
decrease the safeguards effectiveness of the 
plan. ;

(g) The Corporation shall follow the 
emergency plan submitted in accordance 
with 76.22(g) as approved by the 
Commission. The Corporation may change 
the approved plan, without Commission 
approval, if the changes do not decrease the 
effectiveness of thgpdan. Proposed changes 
that decrease the effectiveness cf the 
approved emergency plea may not be 
implemented without prior application to 
and prior approval by the Commission. The 
Corporation shall furnish the Director of 
NMSS and the appropriate NRC Regional 
Office and the affected offsite response 
organizations, a copy of each change within 
60 days after the change is made.
76.33 Annual Renewals

(a) After issuance by tbe Commission of the 
initial Certificate, the Corporation shall file 
an annual application for renewal. Such 
annual applications shall be filed is 
accordance with § 76.21. The first renewal 
application shall be filed at least 30 days 
prior to the end of the calender year 
following toe year of issuance of the initial 
certificate. Thereafter, renewal applications 
shall be filed no later than 30 days prior to 
the end of each subsequent calender year. 
Renewal applications shall contain revisions 
to the FSAR on a replacement page basis «ad 
a fist that identifies current pages of the 
FSAR following page replacement This 
submittal shaft bring the FSAR up to date as 
of a maximum of 6 months prior to toe date 
of filing the revision, information contained 
in previous applications, statements, or 
reports filed with the Commission may be 
incorporated by reference; provided that such 
references are dear and specific.

(b) In any case in which the Corporation 
has obtained a Certificate and has filed an 
application for renewal ia accordance with 
subsection (a), the Corporation’s existing 
Certificate shall not expire until toe 
Corporation’s most recent application has 
been evaluated «ndu final determination 
made by the Commission.

(c) An application for renewal shall he 
suttee* to $§76.22 (d  and (d) and 76.31(d) 
and shaft contain toe following information:

tl) An identification of any Significant 
changes since the prior application to toe 
information required for the initial 
application by § 76.22(afc

(2) A revision of the FSAR, on a 
replacement page basis, reflecting, as 
necessary, changes in thefecltityor 
procedures since its last revision in 
accordance with § 76.22(e); and

(3) A revision of the description of its QA 
program to be applied to the safety related 
functions of plant operation, on a 
replacement page bests, to accordance with 
§ 76.22(e).
78-34 Amendment o f Certificates

(a) Applications for amendment of a 
Certificate of Compliance shall be filed In

accordance with 76.21(a) and shall specify 
the respects to which toe Corporation desires 
the certificate to be amended and toe grounds 
for such amendment

(b) The Corporation shall make no change 
to the Paducah or Portsmouth GDPs or 
procedures as described to the application, 
nor conduct tests or experiments not 
described to the application, without prior 
Commission approval unless such changes, 
tests or experiments do not reduce toe safety 
or safeguards effectiveness cf the facility.

(c) The safety effectiveness of the facility 
shall be deemed to be reduced if: (a) The 
probability of occurrence or the 
consequences of an accident or malfunction 
of safety-related equipment previously 
evaluated to toe application may he 
increased, (b) a possibility for an accident or 
malfunction of a different type than any 
evaluated previously in the application may 
be created, or (c) the margin of safety to wry 
operating limit is reduced.

(d) The safeguards effectiveness of toe 
facility shaft be deemed to he reduced i£ (a) 
The probability of unauthorized increased 
enrichment is increased, or (b) toe 
probability of theft or diversion of SN.M is 
increased.

(e) The Corporation shall maintain records 
of changes that are made to toe facility 
without prior-approval for a period of five 
years from the date of the change and shall 
furnish the Director, Office of Nuclear 
Material Safety and Safeguards, with a report 
summarizing each change every two years. 
Subsequent revisions shall reflect ail changes 
up to a maximum of one year prior to the 
date of filing.
76.35 Commission Action on Applications 
to Renew or Amend

(a) In considering an application by the 
Corporation to renew toe Certificate a£ 
Compliance, toe Commission will apply the 
criteria set forth to 76.23(aKl)-(3).

{b) In considering an application by the 
Corporation to amend the Certificate of 
Compliance, toe Commission will apply toe 
criteria set forth to 76.23 as applicable.
76.36 IrmlienahiNty o f Certificates

The certificate granted under toe 
regulations to tots pari, and no right to 
possess or utilize SNM granted by any 
certificate issued pursuant to the regulations 
in this part, shall be transferred, assigned or 
in any manner disposed cf, either voluntarily 
or Involuntarily, directly or indirectly, 
through transfer of control of any certificate 
to any person unless the Commission shall 
after securing toll information, find that toe 
transfer is in accordance with the provisions 
of toe Act, and shall give its consent in 
writing.
76.37 Disclaimer o f Warranties

Neither the Government nor the
Commission makes any warranty or other 
representation that -SNM (a) Will not result in 
injury or damage when used for purposes 
approved by the Commission, (b) will 
accomplish toe results for which It Is 
requested and approved by the Commission, 
or (c) is safe for any other use.

76*38 Expiration and Termination c f 
Certificates

(a) Except as provided to S 76.33(b), each 
Certificate-or approval issued pursuant to 
this part expires at the end of toe day, to toe 
month and year stated to the Certificate or 
approval.

(b) The Corporation shall notify toe 
Commission promptly, la  writing under 
§ 76,6 when toe Corporation decides to 
terminate operation at either of the GDPs and 
other activities authorized under toe 
Certificate, No later than the date specified 
for termination of operation to the 
Corporation's notice, toe Corporation shall 
terminate operation of toe GDPs and make 
appropriate arrangements with the 
Department to return tbe GDPs to the 
Department.

(<3 If the Corporation does no* submit an 
annual renewal implication under $78.33, 
the Corporation shall on or before toe 
expiration date specified to tire existing 
Certificate:

(1) Terminate operation of the GDPs and
(2) Make appropriate arrangements with 

the Department Id return toe GDPs to toe 
Department
76.39 Submission, Review, and Approval of 
Department Compliance Flans i

(a) The Corporation may submit, in 
accordance with 78.21, a plan prepared by 
tbe Deportment for achieving compliance 
with the standards set forth in this part in 
conjunction with its Initial application for e 
Certificate of Compliance or any renewal 
application or a? any other time. Such plan 
shall contain such information as toe 
Corporation deems necessary to enable toe 
Commission to make toe finding required by 
§ 1701(d) of the Act

(b) The Commission shall approve the 
plan, with such conditions and limitations as 
it deems necessary to effectuate toe purposes 
of the Art, eo Jong as ft finds toot toe plea 
provides reasonable assurance that the GDPs 
will meet the standards in this part in a 
timely manner and that the GDPs can and 
will be operated in a manner that adequately 
protects public health and safety and 
provides for the common defense and 
security until such time as foil otampfiance is 
achieved.

(c) Notice and comment on the plan will 
be provided in accordance with 76.31(d).
Acquisition, Use and Transfer of Radioactive 
Material, Creditors* Rights
76.41 Authorised Use o f Radioactive 
Material

(a) The Corporation tod! confine its 
possession and use of byproduct material, 
source material, end SNM to the locations 
and purposes authorized to Iris certificate. 
Except as otherwise provided to the 
certificate, toe certificate issued pursuant to 
the regulations to this part shaft carry with 
it the right to receive tide to, own, acquire, 
receive, possess and use byproduct material, 
source materiel, end SNM. Preparation for 
shipment mid transport of such material shall 
be in accordance with toe provisions of part 
71 of this chapter.

(h) The possession, use and transfer ofany 
byproduct material, source material, and
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SNM produced by the Corporation, in 
connection with or as a result of use of such 
materials received under this Certificate, 
shall be subject to the provisions of the 
Certificate and the regulations in this part.
76.42 Transfer of Radioactive Material

(a) The Corporation shall not transfer 
byproduct material, source material, or SNM 
except as authorized pursuant to this section.

(b) Except as otherwise provided in the 
certificate and subject to the provisions of 
paragraphs (c) and (d) of this section, the 
Corporation may transfer byproduct material, 
source material, and SNM:

(1) To the Department;
(2) To the agency in any Agreement State 

which regulates radioactive materials 
pursuant to an agreement with the 
Commission or the Atomic Energy 
Commission under section 274 of the Act, if 
authorized by such agreement;

(3) To any person exempt from the 
licensing requirements of the Act and 
regulations in parts 30,40, and 70, to the 
extent permitted under such exemption;

(4) To any person in an Agreement State, 
subject to the jurisdiction of that State, who 
has been exempted from the licensing 
requirements and regulations of that State, to 
the extent permitted under such exemption;

(5) To any person authorized to receive 
such byproduct material, source material, or 
SNM under terms of a specific license or a 
general license or their equivalents issued by 
the Commission or an Agreement State;

(6) To any person abroad pursuant to an 
export license issued under part 110 of this 
chapter, or

(7) As otherwise authorized by the 
Commission in writing.
• (c) Before transferring byproduct material, 
source material, or SNM to a specific licensee 
of the Commission or an Agreement State or 
to a general licensee who is required to 
register with the Commission or with an 
Agreement State prior to receipt of the 
byproduct material, source material, or SNM 
the Corporation shall verify that the 
transferee's license authorized receipt of the 
type, form, and quantity of source or SNM to 
be transferred.

(d) The following methods for the 
verification required by paragraph (c) of this 
section are acceptable:

(1) The Corporation may have in its 
possession, and read, a current copy of the 
transferee’s specific license or registration 
certificate, the Corporation shall retain a 
copy of each license or certificate for three 
years from the date that it was obtained.

(2) The Corporation may have in its 
possession a written certification by the 
transferee that the transferee is authorized by 
license or registration certificate to receive 
the type, form, and quantity of byproduct 
material, source material, or SNM to be 
transferred, specifying the license dr 
registration certificate number, issuing 
agency, and expiration date. The Corporation 
shall retain the written certification as a 
record for three years from the date of receipt 
of the certification;

(3) For emergency shipments the 
Corporation may accept oral certification by 
the transferee that he or she is authorized by

license or registration certification to receive 
the type, form, and quantity of byproduct 
material, source material, or SNM to be 
transferred, Specifying the license or 
registration certificate number, issuing 
agency, and expiration date, provided that 
the oral certification is confirmed in writing 
within ten days. The Corporation shall retain 
the written confirmation of the oral 
certification for three years from the date of 
receipt of the confirmation;

(4) The Corporation may obtain other 
sources of information compiled by a 
reporting service from official records of the 
Commission or the licensing agency of an 
Agreement State as to the identity of 
licensees and the scope and expiration dates 
of licenses and registrations. The Corporation 
shall retain the compilation of information as 
a record for three years from the date that it 
was obtained; or

(5) When none of the methods of 
verification described in paragraphs (d) (1) to
(4) of this section are readily available or 
when the Corporation desires to verify that 
information received by one of these methods 
is correct or up to date, the Corporation may 
obtain and record confirmation from the 
Commission or the licensing agency of an 
Agreement State that the transferee is 
licensed to receive the material. The 
Corporation shall retain the record of 
confirmation for three years from the date the 
record is made.
76.44 Creditor Regulations

(a) The Commission consents, without 
individual application, to the creation of any 
mortgage, pledge, or other lien upon the 
Corporation’s interest in the GDPs or any 
byproduct material, source material, or SNM 
not owned by the United States, used in 
connection with the operation of the GDPs. 
Providing:

(1) That the rights of any creditor so 
secured may be exercised only in compliance 
with and subject to the same requirements 
and restrictions as would apply to the 
Corporation pursuant to the provisions of the 
Certificate of Compliance issued by the 
Commission pursuant to this Part, and

(2) That no creditor so secured may take 
possession of the Corporation’s interest 
pursuant to the provisions of this section 
without the prior approval of the 
Commission.

(b) Nothing contained in this section shall _ 
be deemed to afreet the means of acquiring, 
or the priority of, any tax lien or other lien 
provided by law.

(c) As used in this section, creditor 
includes, without implied limitation, the 
trustee under any mortgage, pledge, or lien 
on the Corporations interest made to secure 
any creditor, any trustee, or receiver 
appointed by a court of competent 
jurisdiction in any action brought for the 
benefit of any creditor secured by such 
mortgage, interest pledge, or lien, any 
purchaser of such at the sale thereof upon 
foreclosure of such mortgage, pledge,‘or lien 
or upon exercise of any power of sale 
contained therein, or any assignee of any 
such purchaser.

Records, Reports and Inspections
76.50 Reporting Requirements

(a) Immediate report The Corporation shall 
notify the Commission as soon as possible 
but not later than 4 hours after the discovery 
of an event that prevents immediate 
protective actions necessary to avoid 
exposures to radiation or radioactive 
materials that could exceed regulatory limits 
(events may include fires, explosions, toxic 
gas releases, etc.).

(b) Twenty-four hour report The 
Corporation shall notify the Commission 
witnin 24 hours after the discovery of any of 
the following events involving byproduct 
material, source material, or SNM.

(1) An unplanned contamination event 
that:

(1) Requires access to the contaminated 
area, by workers or the public, to be 
restricted for more than 24 hours by 
imposing additional radiological controls or 
by prohibiting entry into the area,

(ii) Involves a quantity of material greater 
than five times the lowest annual limit on 
intake specified in Appendix B of 20.1001- 
20.2401 of 10 CFR 20 for the material, and

(iii) Has access to the area restricted for a 
reason other than to allow isotopes with a 
half-life of less than 24 hours to decay prior 
to decontamination.

(2) An event in which equipment is 
disabled or foils to function as designed 
when;

(i) The equipment is required by regulation 
or certificate condition to prevent releases 
exceeding regulatory limits, to prevent 
exposures to radiation and radioactive 
materials exceeding regulatory limits, or to 
mitigate the consequences of an accident,

(ii) The equipment is required to be 
available and operable when it is disabled or 
foils to function, and

- (iii) No redundant equipment is available 
and operable to perform the required safety 
function.

(3) An event that requires unplanned 
medical treatment at a medical facility of an 
individual with spreadable radioactive 
contamination on the individual’s clothing or 
body.

(4) An unplanned fire or explosion - 
damaging any byproduct material, source 
material, or SNM or any device, container, or 
equipment containing such material when;

(i) The quantity of material involved is 
greater than five times the lowest annual 
limit on intake specified in appendix B of 
20.1001-20.2401 of 10 CFR 20 for the 
material, and

(ii) The damage afreets the integrity of the 
material or its container.

(c) Preparation and submission of reports. 
Reports made by the Corporation in response 
to the requirements of this section must be 
made as follows:

(1) The Corporation shall make reports 
required by paragraphs (a) and (b) of this 
section by telephone to the NRC Operations 
Center (Commercial telephone 301-951- 
0550). To the extent that the information is 
available at the time of notification, the 
information provided in these reports must 
include:

(i) The caller’s name and call back 
telephone number,
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(ii) A description of the event, including 
date and time,

(iii) The exact location of the event,
(iv) The isotopes, quantities, and chemical 

sod physical form of the byproduct material, 
source material, or SNM involved, and

(v) Any personnel radiation exposure data 
available.

(2) Written report. For each report required 
by paragraph (a) or (b) of this section the 
Corporation shall submit a written follow up 
report within 30 days of the initial report 
Written reports prepared pursuant to other 
regulations may he submitted to fulfill this 
requirement if the reports contain all of the 
necessary information and the appropriate 
distribution is made. These written reports 
must be sent to the U.S. Nuclear Regulatory 
Commission, Document Control Desk. 
Washington, DC 20555, with a copy to the 
appropriate Commission regional office. The 
reports must include the following:

11) A description of the event, including the 
probable cause and the manufacturer and 
model number (if applicable) of any 
equipment that failed or malfunctioned,

(ii) The exact location of the event,
(iii) The isotopes, quantities and chemical 

and physical form of the material involved,
(iv) Date and time of the event,
(v) Corrective actions taken or planned and 

the results of any evaluations or assessments, 
and

(vf) The extent o f exposure of individuals 
to radiation or to radioactive materials 
without identification of the individuals by 
name.
76.51 Material Balance, Inventory, and 
Records Requirem ents

(a) As used in this section:
(1) Additions to material in process means 

receipts that are opened except for receipts 
opened only for sampling end subsequently 
maintained under tamper-safing, ana opened 
sealed sources.

(2) Enrichment category for uranium-235 
means high-enrich uranium-that uranium
whose isotope content is 2 0  percent or more 
uranium-235 by weight, and low-enriched 
uranium-that uranium whose isotope content 
is less than 20 percent uranium-235 by 
weight

(3) Element means uranium.
(4) Fissile isotope means (!) uranium-233 

or (ii) uranium-235 by enrichment category.
(5) Inventory difference (ID) means the 

quantity obtained by subtracting ending 
inventory (El) and removals (R) from 
beginning inventory (BI) and additions to the 
inventory (A). Mathematically, item means 
any discrete quantity or container of SNM or 
source material, not undergoing pmce-Ml^g, 
having an unique identity and also having an 
assigned element and isotope quantity. 
ID=BI+A-EI-R
ID Is sometimes also referred to as "material 
unaccounted for” (MUF) in- this chapter.

(S) Limit of error means the uncertainty 
component used in constructing a d5 percent 
confidence interval associated with a 
quantity after any recognized bias has been 
eliminated or its effect accounted for.

(7) Material balance means the 
determination of an ID.

(8) Materia] in process means any special 
nuclear material possessed by the licensee

except In unopened receipts, sealed sources, 
and ultimate product m ain ta in ed  under 
tamper-safing.

(9) Physical inventory means 
determination on a measured basis ofthe 
quantity of SNM on hand at a given time. The 
methods of physical inventory and associated 
measurements will vary depending on the 
material to be inventoried and the process 
involved.1

(10) Removals from material in process 
includes measured quantities of <SNM 
disposed of as discards, encapsulated as a 
sealed source, or in other ultimate product 
placed under tamper-safing or shipped 
offsite.

(11) Tamper-safing means the use of 
devices on containers or vaults In a manner 
and at a time that ensures a dear indication 
of -any violation of the Integrity of previously 
made measurements of SNM within the 
container of vault

(1 2 ) Ultimate product means any SNM In 
the form of a product that would not be 
further processed at the GDPs.

(13) Unopened receipts means receipts not 
opened by the licensee, including receipts of 
sealed sources, and receipts opened only for 
sampling and subsequently maintained 
under tamper-safiqg.

(b) The Corporation is subject to the 
record-keeping requirements of 74.33 of this 
chapter.

(c) The Corporation shall establish, 
maintain and follow written material control 
and accounting procedures that are sufficient 
to enable it to account for the SNM in the 
Corporation's possession under certification. 
The Corporation shall retain these 
procedures until the certificate is terminated 
and retain any superseded portion of the 
procedures fbrthree years after the portion is 
superseded.

(d) (1) Records which must be maintained 
pursuant to this part may be the original or 
a reproduced copy or microform if such 
reproduced copy or microform is duly 
authenticated by authorized personnel and 
the microform is capable of producing a dear 
and legible copy after storage for the period 
specified by Commission regulations. The 
record may also be stored in electronic media 
with the capability far producing legible, 
accurate, and complete records during the 
required retention period. Records such as 
letters, drawings, specifications, must 
include ell pertinent information such as 
stamps, initials, and signatures. The 
Corporation shall maintain adequate 
safeguards against tampering with and loss of 
record.

(2) If there is a conflict between the 
Commission's regulations in this part, 
certificate condition, or other written 
Commission approval or authorization 
pertaining to the retention period for the 
same type of record, the retention period 
specified bathe regulations in this part for 
such records shall apply unless tire 
Commission, pursuant to 70.14, has granted 
a specific exemption from the record 
retention requirements specified in the 
regulations In this part

76.52 Reports of Accidental Criticality or 
Loss or Theft or Attempted Theft of Special 
Nuclear Material

(a) The Corporation shall notify the NRC 
Operations Center (commercial telephone 
number (301) 951-0550) Within one hour 
after discovery of any case of accidental 
criticality or any loss, other than normal 
operating loss, of SNM.

(b) The Corporation shall notify the NRC 
Operations Center within one hour after 
discovery of any loss or theft or unlawful 
diversion of SNM which the Corporation is 
authorized to possess or any incident in 
which an attempt has been made or Is 
believed to have been made to commit a theft 
or unlawful diversion of such material.

(c) This notification must be made to the 
Commission Operations Center Via the 
Emergency Notification System if the 
Corporation is a  party to that system, ff the 
Emergency Notification System is 
unavailable, the Corporation shall make the 
required notification via commercial 
telephonic service or other dedicated 
telephonic system or any other method that 
will ensure that a report is received by the 
Commission Operations Center within one 
hoi». The exemption of 73.21(gX3) applies to 
all telephonic reports required by this 
section.

(d) Reports required under 73.71 need not 
be duplicated under the requirements of this 
section.
76.53 Material Status Reports

(a) (1) The Corporation shall complete and 
submit material balance reports as required 
by 74.13(aXl) of this chapter.

(2) H required to submit routine material 
status reports pursuant to 75.35 of this 
chapter tire Corporation shaft follow the 
requirements «et out in 74.13(a)(2) of this 
chapter.

(b) If subject to tire requirements of 7051(e) 
the Corporation shaft follow the requirements 
set out in 74.13(b) and 74.17(b) of mis 
chapter.
76.54 Nuclear Material Transfer Reports

(a) When transferring or receiving SNM the 
Corporation shall follow the requirements set 
out in 74.15(a) mid (b) of Ibis chapter.

(b) If required to submit inventory change 
reports on DOE/Commission Form-741 
pursuant to 75.34 Of this chapter the 
Corporation shall follow the requirements set 
out in 74.15(c) of this chapter.
76.55 Inspections

(a) The Corporation shaft afford to tire 
Commission at all reasonable times 
opportunity to inspect byproduct material, 
source material, or SNM and the premises 
and facilities wherein such material Is used, 
produced, or stored.

(b) The Corporation shall make available to 
the Commission for inspection, upon 
reasonable notice, records kept by the 
Corporation pertaining to its receipt, 
possession, use, acquisition, import, export, 
or transfer ofbyproduct material, -source 
material, and SNM.

(c) (1) Tire Corporation shall, upon request 
by the Director, Office of Nuclear Material 
Safety and Safeguards or theappropriate
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Commission Regional Administrator, provide 
rent-free office space for the exclusive use of 
Commission inspection personnel. Heat, air 
conditioning, light, electrical outlets and 
janitorial services shall be furnished by the 
Corporation. The office shall be convenient 
to and have full access to the facility and 
shall provide the inspector both visual and 
acoustic privacy.

(2) For each site, the space provided shall 
be adequate to accommodate a full-time 
secretary and transient Commission 
personnel and will be generally 
commensurate with other office facilities at 
the site. A space of 250 square feet either 
within the site’s office complex or in an 
office trailer or other onsite space is 
suggested as a guide. The office space that is 
provided shall be subject to the approval of 
the Director, Office of Nuclear Material 
Safety and Safeguards or the appropriate 
Commission Regional Administrator. All 
furniture, supplies and communication 
equipment will be furnished by the 
Commission.

(3) The Corporation shall afford any 
Commission resident inspector assigned to 
that site or other Commission inspectors 
identified by the Director, Office of Nuclear 
Material Safety and Safeguards, as likely to 
inspect the facility, immediate unfettered 
access, equivalent to access provided regular 
plant employees, following proper 
identification and compliance with 
applicable access control measures for 
security, radiological protection, and 
personal safety.
76.56 Tests

The Corporation shall perform, or permit 
the Commission to perform, such tests as the 
Commission deems appropriate or necessary 
for the administration of the regulations in 
this art, including tests of (a) byproduct 
material, (b) source material, (c) SNM, (d) 
facilities wherein such material is utilized, 
produced or stored, (e) radiation detection 
and monitoring instruments, and (f) other 
equipment and devices used in connection 
with the production, utilization, or storage of 
byproduct material, source material, and 
SNM.
76.59 Effluent Monitoring Reporting 
Requirements

(a) The Corporation shall:
(1) Submit a report to the appropriate 

Commission Regional Office, with copies to 
the Director, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, DC 
20555, within 60 days after January 1 and 
July 1 of each year specifying the quantity of 
each of the principal radionuclides released 
to unrestricted areas in liquid and gaseous 
effluents during the previous six months of 
operation, and such other information as the 
Commission may require to estimate 
maximum potential annual radiation doses to 
the public resulting from effluent releases.
On the basis of such reports and any 
additional information the Commission may 
obtain from the Corporation or others, the 
Commission may from time to time require 
the Corporation to take such action as the 
Commission deems appropriate.

Modification and Revocation of Certificate
76.61 Modification and Revocation of 
Certificate

(a) The terms and conditions of the 
certificate shall be subject to amendment, 
revision, or modification by reason of ' 
amendments to the Atomic Energy Act of 
1954, or by reason of rules, regulations or 
orders issued in accordance with the Act or 
any amendments thereto;

(b) Any Certificate may be revoked, 
suspended or modified for any material false 
statements in the application or any 
statement of fact required under this part or 
because of conditions revealed by such 
application or statement of fact or any report, 
record, or inspection or other means which 
would warrant the Commission to refuse to 
grant a certificate on an original application, 
or for failure to operate a GDP in accordance 
with the terms of the certificate, the 
application, or for violation of, or failure to 
observe any of the terms and condition of the 
Act, or of any applicable regulation of the 
Commission.

(c) Upon revocation, suspension or 
modification of a certificate, the Commission 
may immediately advise the Department to 
retake possession of all byproduct material, 
source material, and SNM held by the 
Corporation. In cases found by the 
Commission to be of extreme importance to 
the national defense or security, or to the 
health and safety of the public, the 
Commission may recapture any SNM held by 
the Corporation prior to any of the 
procedures provided under section 551-558 
of title 5 of the United States Code.

(d) Except in cases of willfulness or those 
in which the public health, interest or safety 
requires otherwise, no certificate shall be 
modified, suspended or revoked unless, facts 
or conduct which may warrant such action 
shall have been called to the attention of the 
Corporation in writing and the Corporation 
shall have been accorded opportunity to 
demonstrate or achieve compliance with all 
lawful requirements.
76.62 Suspension in War or National 
Emergency

Whenever Congress declares that a state of 
war or national emergency exists, the 
Commission, if it finds it necessary to the 
common defense and security may,

(a) Suspend any certificate it has issued.
(b) Order the recapture of SNM.
(c) Order entry into any plant or facility in 

order to recapture SNM. Just compensation 
shall be paid for any damages caused by 
recapture of SNM pursuant to this section.
76.71 Violations

An injunction or other court order may be 
obtained prohibiting any violation of any 
provision of the Atomic Energy Act of 1954, 
as amended, or Title U of the Energy 
Reotganization Act of 1974, or any regulation 
or order issued thereunder. A court order 
may be obtained for the payment of a civil 
penalty imposed pursuant to section 234 of 
the Act for violation of the applicable section 
of the Act or the Energy Reorganization Act 
of 1974, or any rule, regulation, or order 
issued thereunder, or any term, condition, or 
limitation ot any Certificate issued

thereunder. Any person who willfully 
violates any provision of the Act or any 
regulation or order issued thereunder may be 
guilty of a crime and, upon conviction, may 
be punished by fine or imprisonment or both, 
as provided by law.
76.72 Criminal Penalties

(a) Section 223 of the Atomic Energy Act 
of 1954, as amended, provides for criminal 
sanctions for willful violation of, attempted 
violation of, or conspiracy to violate, any 
regulation issued under sections 161b, 161i, 
or 161o of the Act. For purposes of section 
223, all the regulations in part 76 are issued 
under one or more of sections 161b, 161i, or 
161o, except for the sections listed in 
paragraph (b) of this section.

(b) The regulations in part 76 that are not 
issued under sections 161b, 161i, or 161o for 
the purposes of section 223 are as follows:
§§ 76.1, 2, 3, 4, 5, 6,11,12,13,14,18, 23,
25, 31, 33, 34, 35, 37, 39, 61,62, 71, 72, and 
73.
76.73 Backfitting

(a)(1) Backfitting is defined as the 
modification of or addition to systems, 
structures, components, or design of a 
facility; or the procedures or organization 
required to design, construct, or operate a 
facility; any of which may result from a new 
or amended provision in the Commission 
rules or the imposition of a regulatory staff 
position interpreting the Commission rules 
that is either new or different from a 
previously applicable staff position after:

(1) The date of issuance of the initial 
Certificate of Compliance in accordance with 
10 CFR 76 for the Paducah or Portsmouth 
Gaseous Diffusion Plant.

(2) . Except as provided in paragraph (a)(4) 
of this section, ¿he Commission shall require 
a systematic and documented analysis 
pursuant to paragraph (c) of this section for 
backfits which it seeks to impose.

(3) Except as provided in paragraph (a)(4) 
of this section, fixe Commission shall require 
the backfitting of a facility only when it 
determines, based on the analysis described 
in paragraph (c) of this section, that there is 
a substantial increase in the overall 
protection of the public health and safety or 
the common defense and security to be 
derived from the backfit and that the direct 
and indirect costs of implementation for the 
facility are justified in view of this increased 
protection.

(4) The provisions of paragraphs (a)(2) and 
(a)(3) of this section are inapplicable and, 
therefore, backfit analysis is not required and 
the standards in paragraph (a)(3) of this 
section do not apply where the Commission 
or staff, as appropriate, finds and declares, 
with appropriate documented evaluation for 
its finding, either,

(i) That a modification is necessary to bring 
a facility into compliance with a certificate 
or the rules or orders of the Commission, or 
into conformance with written commitments 
by the Corporation; or

(ii) That regulatory action is necessary to 
ensure that the facility provides adequate 
protection to the health and safety of the 
public and is in accord with the common 
defense and security; or
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(iii) That the regulatory action involves 
defining or redefining what level of 
protection to the public health and safety or 
common defense and security should be 
regarded as adequate.

(5) The Commission shall always require 
the backfitting of a facility if it determines 
that such regulatory action is necessary to 
ensure that the facility provides adequate 
protection to the health and safety or the 
public and is in accord with the common 
defense and security.

(6) The documented evaluation required by 
paragraph (a)(4) of this section shall include 
a statement of the objectives of and reasons 
for the modification and the basis for 
invoking the exception. If immediately 
effective regulatory action is required, then 
the documented evaluation may follow rather 
than precede the regulatory action

(7) If there are two or more ways to achieve 
compliance with a certificate or the rules or 
orders of the Commission, or with written 
commitments by the Corporation, or there ère 
two or more ways to reach a level of 
protection which is adequate, then ordinarily 
the Corporation is free to choose the way 
which best suits its purpose. However, 
should it be necessary or appropriate for the

Commission to prescribe a specific way to 
comply with its requirements or to achieve 
adequate protection, then cost may be a 
factor in selecting the way, provided that the 
objective of compliance or adequate 
protection is met

(b) In reaching the determination required 
by paragraph (a)(3) of this section, the 
Commission will consider how the backfit 
should be scheduled in light of other ongoing 
regulatory activities at the facility and, in 
addition, will consider information available 
concerning any of the following factors as 
may be appropriate and any other 
information relevant and material to the 
proposed backfit;

(1) Statement of the specific objectives that 
the proposed backfit is designed to achieve;

(2) General description of the activity that 
would be required by the Corporation in 
order to complete the backfit;

(3) Potential change in the risk to the 
public from the accidental off-site release of 
radioactive material;

(4) Potential impact on radiological 
exposure of facility employees;

(5) Installation and continuing costs 
associated with the backfit, including the

cost of facility downtime or the cost of 
construction delay;

(6) The potential safety impact of changes 
in plant or operational complexity, including 
the relationship to proposed and existing 
regulatory requirements;

(7) The estimated resource burden on the 
NRC associated with the proposed backfit 
and the availability of such resources;

(8) The potential impact of differences in 
facility type, design or age on the relevancy 
and practicality of the proposed backfit;

(9) Whether the proposed backfit is interim 
or final and, if interim, the justification for 
imposing the proposed backfit on an interim 
basis.

(c) No certification action will be withheld 
during the pendency of backfit analyses 
required by the Commission’s rules.

(d) The Executive Director for Operations 
shall be responsible for implementation of 
this section, and all analyses required by this 
section shall be approved by the Executive 
Director for Operations or his designee.
[FR Doc. 94-3050 Filed 2-10-94; 8:45 am] 
BILLING CODE 7590-01-P





Friday
February 11, 1994

Part VI

Department of 
Education
Direct Grant Programs; Notice



6826 Federal Register /  Vol. 59, No. 29 /  Friday, February; 11, 1994 / Notices

DEPARTMENT OF EDUCATION

Direct Grant Programs
AGENCY: Department of Education. 
ACTION: Notice of extension of 
application deadline dates for certain 
direct grant programs under which the 
Secretary is making new awards.
SUMMARY: The Secretary extends the 
deadline dates for the submission of 
applications under certain direct grant 
programs under which the Secretary is 
making new awards for fiscal year (FY)
1994, as well as applications for funding 
under section 3 of Impact Aid 
Maintenance and Operations for FY
1995. The Secretary also revises the 
deadlines for (1) intergovernmental 
review for those programs subject to the 
requirements of Executive Order 12372 
(Intergovernmental Review of Federal 
Programs); and (2) State educational 
agency (SEA) comments for applications 
under section 2 or 3 of Impact Aid 
Maintenance and Operations. The 
Secretary takes this action to allow more 
time for the preparation and submission 
of applications by potential applicants 
adversely affected by severe weather 
conditions in various areas of the Nation 
or by the recent earthquake in 
California. The extensions are intended 
to help these potential applicants 
compete fairly with other applicants 
under these programs.

Note: The programs En «iMs notice are in 
two groups depending on the deadline dates 
originally or previously announced. The twe 
groups are identified in the Supplementary 
.Information section .of the .notice.
DATES: The new «deadline date for 
transmitting applications under eadh 
program in Group I is February 25,
1994. The new deadline date tor 
transmitting applications under each 
program in Group II is listed with that 
program.

For programs in Group I that are 
subject to Executive Order 12372, the 
deadline date for the transmittal of State 
Process Recommendations by SPOCs 
and comments by other interested

parties isaan April 26,1994. For 
«applications under section 2 or 3 of 
Impact Aid Maintenance and 
Operations, the deadline date for !&e 
transmittal of comments by SEAs i s m  
March 14,1994.

For programs in Group 1  that tsre 
subject to Executive Order 12272, »the 
deadline date for the transaStteSof Steite 
Process Recommendations for earih 
program is listed with that ¡program. 
ADDRESSES: The address and teiEphone  
number for obtaining applications for, 
or further information abctat, an 
individual program are intihe 
application notice for that pn^graim. The 
date and Federal Register citation «of £he 
application notice are listed for each 
program.

Individuals who use a 
telecommunications «devic» for tthe deaf 
(TDD) may call the TDD number, if any., 
listed in the individual application 
notices. If a TDD number is not listed 
for a given program, individuals tain) 
use a TDD may call the Federal 
Information Relay Service $FH£S) at 1— 
800-877-8339 between 8 aan. and 6 
p.m.. Eastern time, Monday through 
Friday.

The address ior transmitting 
recommendations and conmwnts under 
Executive Order 12372 is in the 
appendix to the notice inviting 
applications for new awards under 
«direct grant programs and fellowship 
programs published in the federal 
Register<on September 24,1993 (58 FR 
50138).
SUPPLEMENTARY INFORMATION: The 
.programs for •which the Secretary 
announces dosing date extensions are 
in two groups:

Group I: These are programs whose 
originally announced application 
deadline dates fell between January 18 
and January 31,1994.

New Deadlines: The newdeadlaxte for 
each of these competitions its two wedks 
from the date of publication of this 
notice in the Federal Register.

Eligibility: Because this extension is 
based on the adverse effects ctf severe

weather conditions or the adverse 
effects of the California earthquake, the 
extended deadline dates apply to 
applications from all applicants across 
the Nation.

Group II: These are programs whose 
originally announced application 
deadline dates fell between February 1 
and February 18,1994.

New Deadlines: The new deadline ior 
«each of these competitions is three 
weeks from the application deadline 
date originally or previously announced 
in the Federal Register.

Eligibility: Because the extensions for 
programs in Group II are based on the 
adverse effects of the California 
earthquake, the extended deadline dates 
apply to applications from applicants 
located in the State of California only.
Organization of Notice

Both Chart I and Chart Q list programs 
in order of Code of Federal Domestic 
Assistance (CFDA) number, regardless 
of which principal office of the 
Department administers a particular 
program.

Chart I: In addition to the CFDA 
number, theiist includes the name of 
the program or competition, the date on 
which the application notice was 
published in the Federal Register, and 
a reference to the volume number and 
pqge number of the notice. In the case 
«£ impact Aid Maintenance and 
Operations, reference is to the 
regulations for the program in Title 34 
of the Code of Federal Regulations (34 
CFR). Because the new—that is, 
extended—application deadline date for 
all of these programs is the same, a. 
separate deadline is not listed for each 
program.

Chart H: In addition to the CFDA 
number, the list includes the name of 
the program or competition, the date on 
which the application notice was 
published in the Federal Register, a 
reference to the volume number and 
page number of the notice, and the 
new—that is, extended—application 
deadline date.

Group I

CFDA No. Name of program Application notice

84.0030 Academic Excellence Program_____ ______ _______________  ______ 7/28/93 (58 FR 40554) 
34 CFR 222.1084.041 Impact Aid Maintenance and Operations (section 2 or 3 of Pi*. L. 81-874) ............

64.128J Projects for Initiating Recreational Programs for Individuals with Disabilities............... .......... 9/24/93 (58 FR 50138)
84.195R Educational Personnel Training Program .......... ............  ..... .................. .. ....... 7/28/93 (58 FR 40555)
84.246A Rehabilitation Short-Term Training—Training Rehabilitation Practitiomis and Educators ©n Provisions 

of titles H and XVI of the Social Security Act
11/9/93 (58 FR 59608)

84.246B Rehabilitation Short-Term Training—Training Rehabilitation Counsefata, iPractttioners, and Educators 
on Student Financial Aid and Student Support Services for Indiwidyate with ¡Disabilities in Post
secondary Education Settings

11/9/93 (58 FR 59608)
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Group II

CFDA No. Name of program Application notice
New Appli

cation dead
line date

New dead
line for inter
governmen

tal review

84.026A Ctosed-Captioned Sports Program s.................... 10/21/93 (58 FR 54440)...................... .................... 2/25/94 4/26/94
84.026C Broadcast and Cable Television Description UV91/Q3 (Rft FR fwtdanj 2/24/94 4/25/94
84.026G Research on Video Description.......... ....... ........... 10/21/93 (58 FR 54440).................... ...................... 2/25/94 4/26/94
84.026M Symposium on Exploring New Strategies for Pro

wling Captioned Media Services.
10/21/93 (58 FR  54440)........................................... 2/25/94 4/26/94

84.026R Research on Captioning as a Language Develop
ment Tool.

10/21/93 (58 FR 54440).......................................... 2/25/94 4/26/94

64.061 A Educational Services for Indian Children.............. 9/94/93 (Sft FR SOI 3ft) 3/4/94 5/3/94
84.061 F Indian Education—Educational Personnel Devel

opment
9/24/93 (58 FR 50138)............................................. 3/4/94 5/3/94

84.062A Educational Services for Indian Adults ............... . 9/94/93 (fift FR Rni3ft) 3/4/94 5/3/94
84.072A Indian-Controlled Schools— Enrichment Projects . 9/24/93 (58 FR 50138)....................... .................... . 3/4/94 5/3/94
84.078C Model Demonstration Projects to Improve the 

Delivery and Outcomes of Postsecondary Edu
cation for Individuals with Disabilities.

9/14/93 (58 FR 48042)............................................. 2/25/94 4/25/94

84.086R Model Inservice Training Projects to Prepare Per
sonnel to Educate Students with Severe Dis
abilities in General Education Classrooms and 
Community Settings.

9/22/92 (58 FR 49398)................................. ........... 2/24/94 4/26/94

84.183E Drug Prevention Programs in Higher Education—  
Analysis and Dissemination Program Competi
tions: Dissemination of Successful Projects.

9/24/93 (58 FR 50138); 12/29/93 (58 FR 68880). 3/7/94 5/6/94

84.183F Drug Prevention Programs in Higher Education- 
Analysis and Dissemination Program Competi
tions: Analysis Projects.

9/24/93 (58 FR  50138); 12/29/93 (58 FR 68880). 3/9/94 5/8/94

84.199G Cooperative Demonstration Program—Commu
nity Education Employment Centers.

12/14/93 (58 FR  65434)........................................... 3/4/94 5/3/94

Information about the Department's 
funding opportunities, including copies 
of application notices for discretionary 
grant competitions, can be viewed on 
the Department's electronic bulletin 
board (ED Board), telephone (202) 260- 
9950; or on the Internet Gopher Server

at GOPHER.ED.GOV (under 
Announcements, Bulletins, and Press 
Releases). However, the official 
application notice for a discretionary 
grant competition is the notice 
published in the Federal Register.

Authority: 20 U.S.C. 3474.
Dated: February 8,1994.

Richard W. Riley,
Secretary of Education.
[FR Doc. 94-3254 Filed 2-10-94; 8:45 am] 
BILLING CODE 4000-01-P
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71
[Airspace Docket No. 92-AWA-8]

Establishment of the Asheville 
Regional Airport C lass C  Airspace 
Area, NO, and Revocation of the 
Asheville C lass D Airspace Area; NC
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes a Class 
C airspace area at the Asheville Regional 
Airport, and revokes the Class D 
airspace area at Asheville, NC. Asheville 
Regional Airport is a public-use facility 
with an operating control tower served 
by a Level II Terminal Radar Approach 
Control Facility (TRACON) at which a 
Terminal Radar Service Area (TRSA) is 
currently in effect. The establishment of 
this Class C airspace area will require 
pilots to establish two-way radio 
communications with the air traffic 
control (ATC) facility providing air 
traffic services prior to entering the 
airspace and thereafter maintain those 
communications while within the Class 
C airspace area. Implementation of the 
Asheville Regional Airport Class C 
airspace area will promote the efficient 
control of air traffic and reduce the risk 
of midair collision in the terminal area. 
EFFECTIVE DATE: 0901 UTC, March 31, 
1994.
FOR FURTHER INFORMATION CONTACT: 
Norman W. Thomas, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW.,
Washington, DC 20591; telephone; (202) 
267-9230.
SUPPLEMENTARY INFORMATION:
History

On April 22,1982, the National 
Airspace Review (NAR) plan was 
published in the Federal Register (47 
FR 17448). The plan encompassed a 
review of airspace use and procedural 
aspects of the ATC system. Among the 
main objectives of the NAR was the 
improvement of the ATC system by 
increasing efficiency and reducing 
complexity. In its review of terminal 
airspace, NAR Task Group 1-2 
concluded that TRSA’s should be 
replaced. Four types of airspace 
configurations were considered as 
replacement candidates, and Model B,

the Airport Radar Service Area (ARSA) 
configuration, was recommended by a 
consensus of the task group.

The FAA published NAR 
Recommendation 1-2.2.1, “Replace 
Terminal Radar Service Areas with 
Model B Airspace and Service” in 
notice 83-9 (48 fR 34286, July 28,1983) 
proposing the establishment of ARSA’s 
at the Robert Mueller Municipal 
Airport, Austin, TX, and the Port of 
Columbus International Airport, 
Columbus, OH. ARSA’s were designated 
at these airports on a temporary basis by 
Special Federal Aviation Regulation No. 
45 (48 FR 50038, October 28,1983) to 
provide an operational confirmation of 
the ARSA concept for potential 
application on a national basis.

Following a confirmation period of 
more than a year, the FAA adopted the 
NAR recommendation and, on February 
27,1985, issued a final rule (50 FR 
9252, March 6,1985) defining ARSA 
airspace and establishing air traffic rules 
for operation within such an area.

Concurrently, by separate rulemaking 
action, ARSA’s were permanently 
established at the Austin, TX,
Columbus, OH, and the Baltimore/ 
Washington International Airports (50 
FR 9250, March 6,1985). The FAA 
stated that future notices would propose 
ARSA's for other airports at which 
TRSA procedures were in effect.

A number of problems with the TRSA 
program were identified by the NAR 
Task Group. The task group stated that 
because of the different levels of service 
offered in terminal areas, users are not 
always sure of what restrictions or 
privileges exist or how to cope with 
them. According to the NAR Task 
Group, there is a shared feeling among 
users that.TRSA’s are often poorly 
defined, are generally dissimilar in 
dimensions, and encompass more area 
than is necessary or desirable. There are 
other users who believe that the 
voluntary nature of the TRSA does not 
adequately address the problems 
associated with nonparticipating aircraft 
operating in relative proximity to the 
airport and associated approach and 
departure courses. The consensus 
among the user organizations is that 
within a given standard airspace 
designation, a terminal radar facility 
should provide all pilots the same level 
of service and in the same manner, to 
the extent feasible.

Additionally, the NAR Task Group 
recommended that the FAA develop 
quantitative criteria for establishing 
ARSA’s at locations other than those 
which were included in the TRSA 
replacement program. The task group 
recommended that these criteria 
include, among other things, traffic mix,

flow density, airport configuration, 
geographical features, collision risk 
assessment, and ATG capabilities to 
provide service to users. These criteria 
have been developed and are being 
published via the FAA directives system 
(Order 7400.2D).

Airspace Reclassification, which 
became effective September 16,1993, 
discontinued the use of the term 
“airport radar service area” and 
replaced it with the designation “Class 
C airspace area.” This change in 
terminology is reflected in this rule.

The FAA has established Class C 
airspace areas at 120 locations under a 
paced implementation plan to replace 
TRSA’s with Class C airspace areas.

This rule establishes a Class C 
airspace area at a location which was 
not identified as a candidate for a Class 
C airspace area in the preamble to 
Amendment No. 71-10 (50 FR 9252). 
The Asheville Regional Airport did not 
meet the numerical Class C airspace 
area criteria candidacy as set by the 
NAR Task Group at that time.

The Asheville Regional Airport is a 
public-use airport with an operating 
control tower served by a Level II 
TRACON, at which a TRSA is in effect.
A TRSA consists of the airspace 
surrounding a designated airport where 
ATC provides radar vectoring, 
sequencing, and separation for all 
aircraft operating under instrument 
flight rules (IFR) and for participating 
aircraft operating under visual flight 
rules (VFR). TRSA airspace and 
operating rules are not established by 
regulation, and participation by pilots 
operating in the TRSA under VFR is 
voluntary, although pilots are urged to 
participate. This level of service is 
known as Stage III and is provided at all 
locations identified as TRSA’s.

Current symptoms of potential safety 
problems within the Asheville TRSA, 
which indicate a need for Class C 
airspace, include the volume of 
passenger enplanements and the 
complexity of aircraft operations at 
Asheville. Complexity refers to air 
traffic conditions resulting from a mix of 
VFR and IFR aircraft that vary widely in 
speed and maneuverability. As this mix 
increases, so does the potential for 
midair collisions. The volume of 
passenger enplanements at Asheville for 
calendar year 1990 was 268,683, for 
calendar year 1991 was 261,740, and for 
January-September 1992 was 215,068, 
This volume of passenger enplanements 
and aircraft operations meets the FAA 
criteria for establishing Class C airspace 
to enhance safety.

On July 23,1993, the FAA proposed 
to designate a Class C airspace area at 
the Asheville Regional Airport, NC (58
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FR 39479). Interested parties were 
invited to participate in this rulemaking 
proceeding by submitting comments on 
the proposal to the FAA. Two comments 
were received in support of the proposal 
from the Aircraft Owners and Pilots 
Association and the Air Line Pilots 
Association.
The Rule

This amendment to part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) establishes a Class C airspace 
area at the Asheville Regional Airport 
and revokes the Class D airspace area at 
Asheville, NC. Asheville Regional 
Airport is a public airport with an 
operating control tower served by a 
Level IITRACON, at which a TRSA is 
in effect; The establishment of this Class 
C airspace area will require pilots to 
establish two-way radio 
communications with the ATC facility 
providing air traffic services prior to 
entering the airspace* and thereafter 
maintain those communications while 
within the Class C airspace area. 
Implementation of the Class C airspace 
area will promote the efficient control of 
air traffic and reduce the risk of midair 
collision in the terminal area.

The coordinates in this document are 
based on North American Datum 83. 
Except for editorial changes and the 
revocation of the Class D airspace area 
in Asheville, NC, this amendment is the 
same as that proposed in the notice.
Class C and Class D airspace 
designations are published in 
paragraphs 4000 and 5000, respectively, 
of FAA Order 7400.9A dated June 17, 
1993, and effective September 16,1993, 
which is incorporated by reference in 14 
CFR 71.1 (58 FR 36298, July 6,1993).
The Class C airspace area listed in this 
document will be published 
subsequently in the Order and the Class 
D airspace area listed in this document 
will be removed subsequently from the 
Order.
Regulatory Evaluation Summary .

The FAA has determined that this 
final rule is not a “significant regulatory 
action,” as described by Executive 
Order 12866 (Regulatory Planning and 
Review). The anticipated costs and 
benefits associated with this final rule 
are summarized below. (A detailed 
discussion of costs and benefits is 
contained in the full evaluation in the 
docket for this final rule).
Costs'

The FAA has determined that 
establishing the Asheville Class C ,• 
airspace area will impose one-time 
administrative cost of $535 (discounted, 
1992 dollars) on the FAA. For the

aviation community (namely, aircraft 
operators and fixed-based operators), 
the final rule will impose only 
negligible costs. The potential coast 
associated with establishing the 
Asheville, NC, Class C airspace area are 
discussed below.

1. Potential FAA Administrative Costs 
(air traffic controller staffing, controller 
training, and facility equipment costs).

For the Asheville Class C airspace 
area (and the Class C airspace area 
program in general), the FAA does not 
expect to incur any additional costs for 
ATC staffing, training, or facility 
equipment. The FAA is confident that it 
can handle any additional traffic that 
will participate in radar services at the 
Asheville Class C airspace area site 
through more efficient use of personnel 
at current authorized staffing level. The 
FAA expects to train its controller force 
at Asheville in Class C airspace area 
procedures during regularly scheduled 
briefing sessions routinely held at 
Asheville, NC. Thus, no additional 
training costs are expected. No 
significant equipment requirements are 
anticipated.

2. Other potential FAA 
Administrative Costs (revision of charts, 
notification of the public, and pilot 
education).

Establishment of Class C airspace 
areas throughout the country has made 
it necessary, and will continue to make 
it necessary, to revise section charts to 
remove existing airspace depictions and 
incorporate the new Class C airspace 
area boundaries. The FAA currently 
revises these sectional charts every 6 
months. Changes of thé type required to 
depict a Class C airspace area are made 
routinely during these charting cycles, 
and can be considered an ordinary 
Qperating costs. Thus, the FÂA does not 
expect to incur any additional charting 
costs as a result of the Asheville, NC, 
Class C airspace area. Pilots should not 
incur additional costs obtaining curient 
charts depicting Class C airspace areas 
because they should be using only 
current charts.

The FAA holds informal public 
meetings at each Class C airspace area 
location. These meetings provide pilots 
with the best opportunity to learn both 
how a Class C airspace area works and 
how it will affect their local operations. 
The costs associated with these public 
meetings are incurred regardless of 
whether a Class C airspace area is 
ultimately established. Thus, they are 
more appropriately considered routine 
FAA costs. Given that the proposed 
Class C airspace area is becoming a final 
rule, subsequent public information 
costs will be strictly attributed to the 
final rule. For instance, the FAA will

distribute a Letter to Airmen to all pilots 
residing within 50 miles of the 
Asheville Class C airspace area that will 
explain the operation and airspace 
configuration of the new Class C 
airspace area. The Letter to Airmen cdst 
will be approximately $535 
(discounted). This one-time negligible 
cost will be incurred upon the initial 
establishment of the Class C airspace 
area.

3. Potential Costs to the Aviation 
Community (circumnavigation delays, 
and radio communications).

The FAA anticipates that some pilots 
who currently transit the terminal area 
without establishing radio 
communications or participating in 
Stage III services may choose to 
circumnavigate the Class C airspace area 
without significantly deviating from 
their regular flight paths. They could 
also remain clear of the Class C airspace 
area by flying above the ceiling (6,200 
feet MSL). The FAA estimates that the 
final rule will have a negligible, if any, 
cost impact on non-participating general 
aviation (GA) aircraft operations 
because of the small deviations from 
current flight paths imposed on these 
operations. The FAA recognizes that 
delays might develop at Asheville, NC, 
following the initial establishment of 
the Class C airspace area. The additional 
traffic that ATC will be handling due to 
the mandatory pilot participation 
requirement may result in minor delays 
to aircraft operations. However, these 
delays that might occur will be 
transitional in nature. The FAA 
contends that any potential delays will 
eventually be more than offset by the 
increased flexibility afforded controllers 
in handling traffic as a result of Class C 
airspace area separation standards. This 
has been the experience at the three 
Class C airspace areas that have been in 
effect for the longest period of time as 
well as at more recently established 
Class C airspace areas. The FAA does 
not anticipate that establishing a Class 
C airspace area at Asheville, NC, will 
result in any problems, and the FAA 
expects a smooth transition process, 
which has characterized the majority of 
Class C airspace area sites established to 
date.

The FAA assumes that nearly all 
aircraft operating in the vicinity of the 
Class C airspace area already have two- 
way radio communications capability 
because of the Mode C .requirement that 
has been in effect since December 1990.
Benefits

The Asheville, NC, Class C airspace 
area will generate potential safety 
benefits in the form of lowered risks of 
midair collisions due to increased
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controlled airspace around Asheville for 
several reasons. First, the Asheville, NC, 
Airport is located in a very mountainous 
area with relatively high minimum safe 
altitudes surrounding the airport which 
tends to force the mixture of all aircraft 
into and out of the same valleys and 
tunnels. Second, the terrain and lack of 
available airspace causes local flying 
schools to utilize the same practice 
areas for flight training. Finally, the 
arrivals and departures alt funnel in and 
out of the valley which does not allow 
for dedicated arrival and departure 
routes.

Based on the increased risk of a 
midair collision at Asheville, the FAA is 
establishing a Class C airspace area to 
prevent a safety problem from 
occurring. These symptoms are the 
volume of passenger enplanements and 
the complexity of aircraft operations at 
Asheville, NC The volume of passenger 
enplanements at Asheville for calendar 
year 1990 was 268,683, for calendar year 
1991 was 261,740, and for January- 
September 1992 was 215,068. This 
volume of passenger enplanements and 
aircraft operations have made Asheville, 
NC, eligible to become a Class C 
airspace area.

The Class C airspace area program has 
the potential for reducing the risk of a 
midair collision by reducing the number 
of near-midair collisions (NMAC). In a 
study of NMAC data, the FAA’s Office 
of Aviation Safety (ASF) found that 
approximately 15 percent of reported 
NMAC’s occur in Terminal Radar 
Service Area (TRSA) airspace. This 
study found that about half of all 
NMAC's occur in the 1,000 to 5,000 feet 
altitude range, which is closely 
comparable to the altitudes where pilot 
participation will be mandatory in the 
Class C airspace. This study also found 
that over 85 percent of NMAC*s occur 
under VFR conditions when visibility is
5 miles or greater. Finally, the study 
found that the largest number of NMAC 
reports were associated with IFR 
operator under radar control conflicting 
with VFR traffic during VFR flight 
conditions below 12,500 feet. The 
mandatory participation requirements of 
the Class C airspace area and the radar 
services provided by ATC to VFR as 
well as IFR pilots will help alleviate 
such conflicts.

A study conducted by the Engineering
6 Economics Research, Inc., for the NAR 
Task Group reviewed NMAC data for 
Austin and Columbus during the 1978 
to 1984 period. This study found that 
the presence of an ARSA (a Class C 
airspace area) reduced the probability of 
NMAC occurrence by 38 percent at 
Austin and 33 percent at Columbus. 
Another FAA study estimated that the

potential for NMAC’s could be reduced 
by about 44 percent. Since near midair 
and actual midair collisions result from 
similar casual factors, a reduction in 
near midair collisions as a result of the 
Class C airspace area program suggests 
that a reduction in the risk of midair 
collisions will also happen.

The Office of Aviation Policy, Plans, 
and Management Analysis study of the 
Class C airspace area confirmation sites 
included a detailed analysis to 
determine if a reduction in midair 
collision risk might result from 
replacing a TRSA with à Class C 
airspace area. The collision risk analysis 
was based on the experience at 
Columbus because recorded radar data 
through Automated Radar Terminal 
System (ARTS HI—A) extraction was 
available there. The study focused on 
conditions of fairly heavy VFR activity 
in the terminal radar area since the 
Class C airspace area affects procedures 
used to handle VFR traffic there. The 
analysis examined the intersections of 
flight paths before and after the Class Ç 
airspace area was installed because the 
replacement of a TRSA with a Class C 
airspace area might alter the routes of 
travel, particularly for aircraft that did 
not previously participate in the TRSA. 
The flight path analysis focused on the 
areas immediately around, under, and 
over the Class C airspace area, and 
determined that there was no 
compression of traffic in this airspace 
following installation of the Class C 
airspace area. In the absence of 
compression, the study concluded that 
the mandatory participation 
requirement for all aircraft operating 
within the Class C airspace area resulted 
in a 75 percent reduction in midair 
collision risk.

The circumstances observed at the 
Columbus test Site may not be the same 
at other TRSA locations and the 75 
percent reduction in midair collision* 
risk measured there may not be 
achieved at other Class C airspace area 
sites. Therefore, the FAA conservatively 
estimates that the Class C airspace area 
program will reduce the risk of a midair 
collision by 50 percent at TRSA 
locations.

The reduction of midair collision 
risks by 50 percent will result in the 
prevention of one midair collision 
nationally every one to two years. The 
quantifiable benefits of preventing a 
midair collision can range from less 
than $160,000 by preventing a minor 
non-fetal collision between GA aircraft 
to $313 million by preventing a midair 
collision involving a passenger Jet 
airplane. Establishment of the Asheville, 
NÇ, Class C airspace area will contribute 
to this improvement in aviation safety.

Ordinarily, the benefit of a reduction 
in the risk of midair collisions from 
establishing a Gass C airspace area will 
be attributed entirely to the Class C 
airspace area program. However, an 
indeterminant amount of the benefits 
has to be credited to the interaction of 
the Gass C airspace area (and the Gass 
C airspace area program in general) with 
the Mode C Rule, which in turn 
interacts with the Traffic Alert Collision 
Avoidance System (TCAS) Rule. That is 
because the benefits of the Asheville, 
NC, Class C airspace area, as well as 
other designated airspace actions that 
require Mode C transponders, cannot be 
separated from the benefits of the Mode 
C and TCAS Rules. The Gass B airspace 
and Class C airspace area programs 
(including the Asheville, NC, Gass C 
airspace), plus the Mode C and TCAS 
Rules share potential benefits totaling 
$4.2 billion in 1992 dollars.
Comparison of Costs and Benefits

The FAA has determined that the 
final rule to establish a Gass C airspace 
area at Asheville, NC, will impose a 
negligible cost of $535 on the agency. 
The total cost of the Mode C and TCAS 
rules and the Class B and Gass C 
airspace programs is $991 million. 
When this cost estimate of $535 is 
added to the total cost of these rules, the 
costs will still be less than $4.2 billion. 
The final rule will also generate some 
benefits in the form of enhanced 
operational efficiency. In addition, the 
final rule will only impose negligible 
additional costs to the aviation 
community. Thus, the FAA believes that 
the final rule will be cost-beneficial.
International Trade Impact Assessment

The final rule will only affect U.S, 
terminal airspace operating procedures 
at and in the vicinity of Asheville, NC. 
The final rule will not impose a 
competitive trade advantage or 
disadvantage on foreign firms in the sale 
of either foreign aviation products or 
services in the United States. In 
addition, domestic films will not incur 
a competitive trade advantage or 
disadvantage in either the sale of United 
States aviation products or services in 
foreign countries.
Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily and disproportionately 
burdened by government regulations. 
Small entities are independently owned 
and operated small businesses and 
small not-for-profit organizations. The 
RFA requires agencies to review rules 
that may have “a significant economic



Federal Register / Vol. 59, N a 29 / Friday, February 11, 1994 / Rules and Regulations 6833

impact on a substantial number of small 
entities.”

Under FAA Order 2100.14A entitled 
Regulatory Flexibility Criteria and 
Guidance, a significant economic 
impact means annualized net 
compliance costs to an entity, which 
when adjusted for inflation is greater 
than or equal to the threshold cost level 
for that entity. A substantial number of 
small entities means a number that is 
eleven or more and is more than one- 
third the number of small entities 
subject to a proposed or existing rule.

For the purpose of this evaluation, the 
small entities that will be potentially 
affected by the final rule are fixed-base 
operators, flight training operations, and 
other small aviation businesses located 
at the Asheville, NC, Airport. Any 
additional costs that these entities are to 
incur have already been taken into 
account in the Mode C Rule. Moreover, 
there were no comments addressing the 
economic impact of the proposed rule. 
The FAA concludes that the additional 
airspace restrictions imposed by the 
Class C airspace area should not have an 
adverse impact on small entities.
Federalism Implications

The regulations adopted herein will 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this rule would not

have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment.
Conclusion

For the reasons discussed under 
"Regulatory Evaluation,” the FAA has 
determined that this rule (1) is not a 
"significant regulatory action” under 
Executive Order 12866; and (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034, February 26,1979). It is also 
certified that this rule does not require 
preparation of a Regulatory Flexibility 
Analysis under the RFA. -
List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference, 
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]
1. The authority citation for part 71 

continues to read as follows:
Authority: 49 U.S.C. app. 1348(a), 1354(a), 

1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C 106(g); 14 CFR 
11.69.

§71.1 [Amended]
2. The incorporation by reference in 

14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9A, 
Airspace Designations and Reporting 
Points, dated Time 17,1993, and

effective September 16,1993, is 
amended as follows:
Paragraph 4000—Subpart C—Class C 
Airspace »
*  A.  . . A  *  *

ASO NC C Asheville, NC [New]
Asheville Regional Airport, NC 

(lat. 35°26'10" N., long. 82°32'31" W.)
That airspace extending upward from the 

surface to and including 6,200 feet MSL 
within 3 miles either side of the extended 
runway centerline within a 5-mile radius of 
the Asheville Regional Airport; and that 
airspace north and south of the airport 
extending upward from 4,300 feet MSL to 
and including 6,200 feet MSL within 3 miles 
either side of the extended runway centerline 
at points on a 5-mile radius of the airport 
expanding to within 5 miles either side of the 
extended runway centerline at [>oints on a 
10-mile radius of the airport. This Class C 
airspace area is effective during the specific 
days and hours of operation of the Asheville 
Tower and Approach Control as established 
in advance by a Notice to Airmen. The 
effective dates and times will thereafter be 
continuously published in the Airport/ 
Facility Directory.
*  *  A A *

Paragraph 5000—Subpart D—Class D 
Airspace
A A A A A

ASO NC D Asheville, NC [Removed]
A A A A A

Issued in Washington, DC, on February 3, 
1994.
Willis C. Nelson,
Acting Manager, Airspace-Rules and 
Aeronautical Information Division.
BILLING CODE «»10-13-M
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ASHEVILLE, NORTH CAROLINA
CLASS C AIRSPACE AREA

ASHEVILLE REGIONAL AIRPORT 
FIELD ELEVATION - 2165 FEET  

(NOT TO BE USED FOR NA

Prepared by the
FEDERAL AVIATION ADMINISTRATION 

Cartographic Standards Branch 
ATP-220

(FR Doc 94-3247 Filed 2-10-94; ¿:45 am) 
BI LUNG COOC 4*10-13-0
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DEPARTMENT OF JUSTICE

Office of Juvenile Justice and 
Delinquency Prevention

Delinquency Prevention Program 
Guideline
AGENCY: Office of Justice Programs, 
Office of Juvenile Justice and 
Delinquency Prevention.
ACTION: Request for public comment on 
the application guideline for FY 1994 
Title V Delinquency Prevention 
Program.
SUMMARY: The Office of Juvenile Justice 
and Delinquency Prevention (OJJDP) is 
requesting public comment on the 
proposed application guideline for FY 
1994 Title V Delinquency Prevention 
Program. This program is of interest to 
all Juvenile Justice and Delinquency 
Prevention Act of 1974, as amended, 
(JJDP Act) formula grantees and all units 
of local government.
DATES: Comments on the proposed 
guideline must be received by OJJDP not 
later than March 28,1994.
ADDRESSES: Office of Juvenile Justice 
and Delinquency Prevention, room 543, 
633 Indiana Avenue NW., Washington, 
DC 20531.
FOR FURTHER INFORMATION CONTACT: Paul
E. Steiner, Social Science Program 
Specialist, State Relations and 
Assistance Division, Office of Juvenile 
Justice and Delinquency Prevention, at 
the above address. Telephone (202) 
307-5924.
SUPPLEMENTARY INFORMATION: Section 
504(1) of the JJDP Act directs OJJDP to 
issue4‘such rules as are appropriate and 
necessary to carry out” Title V— 
Incentive Grants for Local Delinquency 
Prevention Programs.
Background

One of the new programs contained in 
the 1992 Reauthorization of the Juvenile 
Justice and Delinquency Prevention Act 
of 1974, as amended, (hereafter ‘‘the 
Act” or ‘‘the JJDP Act”) is Title V, 
Sections 501—506, ‘‘Incentive Grants for 
Local Delinquency Prevention Programs 
Act.” For Fiscal Year 1994, Congress 
appropriated $13 million for initial 
implementation of Title V.

Prevention has been one of the 
primary goals of the Act since its 
enactment in 1974. The premise is that 
preventing delinquent behavior is a 
much more cost-effective means of 
reducing juvenile crime than attempting 
to rehabilitate adjudicated delinquents. 
Prevention is also a much more cost- 
effective way to deal with juvenile 
delinquency. In addition to reducing the 
human and financial losses caused by

crime, effective delinquency prevention 
also reduces the need for costly juvenile 
justice system processing and 
adjudication. Each year, juvenile courts 
handle approximately 1.4 million 
delinquency and status offense cases, 
resulting in nearly 130,000 out-of-home 
placements. On any given day, 
approximately 90,000 juveniles are held 
in juvenile detention, correctional and 
shelter facilities. Nationally, nearly $2 
billion a year is spent operating these 
facilities. The average annual cost of 
confining a juvenile in a training school 
exceeds $45,000 in many States. The 
cost for intensive, private residential 
treatment for a serious juvenile offender 
can run as high as $100,000 per year. 
The cost for construction of secure 
facilities for juveniles is currently about 
$100,000 per bed.

In order to be eligible to fully 
participate in the Formula Grants 
Program of The JJDP Act, States must 
develop and adhere to policies, 
practices, and laws which 
deinstitutionalize status offenders and 
nonoffenders, separate adults and 
juveniles held in secure institutions, 
and eliminate the practice of detaining 
or confining juveniles in adult jails and 
lockups. In addition, States must 
address efforts to reduce the 
disproportionate representation of 
minority juveniles in secure facilities, 
where such condition exists. These four 
goals (desinstitutionalization of status 
offenders, separation, jail removal, and 
disproportionate minority confinement) 
are commonly called the Formula 
Grants Program mandates, and have 
been major focus of States’ Federally 
funded efforts since the passage of the 
Act. In order to meet the statutory 
requirements for compliance, 
approximately 70% of the States at one 
time or another have devoted 100% of 
all available formula grant funds toward 
meeting the mandates. Thus, many 
States have been limited in the amount 
of JJDP Act funds that could be devoted 
to prevention.

Title V of the JJDP Act is designed to 
provide States the opportunity to fund 
delinquency prevention and early 
intervention programs for communities, 
provided that the applicant community 
is in compliance with the JJDP Act 
mandates.

Congress has structured the Title V 
Delinquency Prevention Program to 
support communities that have 
formulated a community-wide strategy 
to address the prevention of 
delinquency. A community will be 
required to have a prevention strategy 
based on assessment of risk factors 
associated with the development of

delinquent behavior in the community’s 
children.

Title V authorizes the Administrator 
of OJJDP to make grants to a State, to be 
transmitted through the State Advisory 
Group, to units of local government for 
delinquency prevention programming. 
The State agency which administers the 
JJDP Act Formula Grant in each State 
will be eligible to apply for funding and 
receive an amount determined by a 
formula based on the State’s population 
of youth under the maximum age of 
original juvenile court delinquency 
jurisdiction, with a minimum allocation 
of $75,000 per State and $25,000 per 
Territory.

States will invite units of local 
government that meet the statutorily 
mandated eligibility requirements to 
apply for funding. La order to be 
eligible, local applicants must (1) be 
certified by the State Advisory Group to 
be in compliance with the JJDP Act 
Formula Grants mandates, (2) designate 
or convene a local Prevention Policy 
Board, and (3) develop a local, 
comprehensive delinquency prevention 
plan.
Approach

Many past delinquency prevention 
planning and programming efforts, 
while well intentioned, have been 
unsuccessful because of their negative 
focus on attempting to prevent juveniles 
from misbehaving. Another weakness of 
past delinquency prevention efforts is 
their narrow scope, generally focusing 
on only one or two aspects of a child’s 
life such as individual behaviors or 
family problems. Successful 
delinquency prevention strategies must 
be positive in their orientation and 
comprehensive in their scope.

Positive approaches that emphasize 
opportunities for healthy social, 
physical and mental development and 
take into account individual, family, 
peer group, school, and community 
influences on a child’s development 
have been shown to have a much greater 
likelihood of success.

Risk-focused delinquency prevention 
is a comprehensive approach based on 
the premise that in order to prevent a 
problem from occurring, the factors that 
contribute to the development of that 
problem must be identified and 
addressed.

Research conducted over the past half 
century has clearly documented five 
categories of risk factors for juvenile 
delinquency: (1) Individual 
characteristics such as alienation, 
rebelliousness and lack of bonding to 
society; (2) family influences such as 
parental conflict, child abuse, poor 
family management practices, and
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family history of problem behavior 
(substance abuse, criminality, teen 
pregnancy, and school dropoufesk (3) 
school experiences such ns early 
academic failure and lack, of 
commitment to school; (4) peer group 
influences such as friends who engage 
in problem behavior (minor criminality, 
drugs, gangs and violence); and (5) 
neighborhood and community factors 
such as economic depri vation, high 
rates of substance abuse mid crime, and
p M g h h n rh n a d  d i s o r g a n l 7 » f i n n .

To counter these risk factors, 
protective factors must be introduced. 
Protective facto» are qualities or 
condition» that moderate a juvenile's 
exposure to risk. Research indicates that 
protective factors foil into three basic 
categories: (1) individual characteristics 
such as a resilient temperament and a 
positive social orientation; (2) bonding 
with pro-social family members, 
teachers, adults, and friends; and (3) 
healthy beliefs and clear standards for 
behavior. While individual 
characteristics are difficult to change, 
bonding and clear standards h» 
behavior work together and can be 
changed. To increase bonding, children 
must be provided with: (1)
Opportunities to contribute to their 
family, school, peer group and 
community; (2) skills to take advantage 
of opportunities; and (3) recognition tor 
efforts to contribute. At the same time, 
parents, teachers and communities need 
to set clear standards regarding pro
social behavior.

The risk-focused delinquency 
prevention approach calls on 
communities to identify the risk factors 
to which their children are exposed. 
Risked-fbcused delinquency prevention 
provides communities with a 
conceptualframework for prioritizing 
the ride factors in their community, 
assessing how their current resources 
are being used, identifying resources 
which are needed, anti choosing specific 
programs and strategies that directly 
address those risk factors through the 
enhancement of protective facto».

This approach requires a commitment 
by and participation of the entire 
community in developing and 
implementing a comprehensive strategy. 
While the roles of governmental 
agencies in this strategy will vary, it is 
essential that the citizens of the 
community create a diverse mad 
representative coalition in which public 
officials and agencies are equal 
members with private citizens and 
agencies. It is this coalition which leads 
the community's prevention strategy in 
addressing the needs of children and 
their families at risk.

Another key component of this 
approach is the coordination and use of 
masting programs and resources. A 
community-wide prevention strategy 
must inventory available State, local, 
private, and Pederal resources, and 
develop vehicles for making these 
resources and programs readily 
accessible to children and families in 
need. Thus, applicants for Title V funds 
are encouraged to coordinate this 
prevention effort with other Federally 
funded efforts.
Target Population

The Title V Delinquency Prevention 
Program is based on a program design 
which addresses those risk facto» 
which are known to he. associated with 
delinquent behavior. The program seeks 
to address these factors at the earliest 
appropriate stag» in each child's 
development. The target population is 
all at-risk children in a given 
community. Funds awarded under this 
program will be used to address 
delinquency risk-fadore in 
communities, and as such may be used 
to fund ameliorative services tor at-risk 
children.
Funding Structure

Title V, Section 505 of the Act, 
authorizes the Administrator of OJJDP to 
make grants to a State, to be transmitted 
through die State Advisory Group to 
units of local government.
Technical Assistance

Because the Title V Delinquency 
Prevention Program is based on a risk- 
focused program structure, OJJDP will 
make training and technical assistance 
on this strategy available to 
representative« of units of local 
government through the State agency 
administering the program.
Program Goal

The goal of this program is to reduce 
delinquency and youth violence by 
supporting communities in providing 
their children, families, neighborhoods, 
and institutions with the knowledge, 
skills, and opportunities necessary to 
foster a healthy and nurturing 
environment which supports the growth 
and development of productive and 
responsible citizens.
Program Objectives

The objectives of the program are:
1. To form coalitions witnin 

communities to mobilize toe 
community and direct delinquency 
prevention efforts;

2. To identify those known 
delinquency risk facto» which are 
present in communities;

3. To identify protective facto» which 
will counteract identified risk facto», 
and develop local comprehensive, 
delinquency prevention plans to 
strengthen these protective factors;

4. To develop local comprehensive, 
delinquency prevention strategies 
which use and coordinate Federal,
State, local and private resources for 
establishing a client-centered 
continuum of services for at-risk 
children and their families;

5. To implement the delinquency 
prevention strategies, monitor their 
progress, and modify the plans as 
needed.
Basic Program Design

The program will be implemented in 
two phases: the pre-award planning 
phase and toe implementation phase. 
Applicant units of local government 
may modify or enhance existing 
delinquency prevention plans and 
efforts to meet the requirements for Title 
V funding.
Planning Phase

The planning phase for each local 
applicant will occur prior to the award 
of funds and consist of the designation 
or formation of a local policy board to 
direct the project, and the development 
of a three-year delinquency prevention 
plan. OJJDP will make training and 
technical assistance available to 
interested potential local applicants 
during this phase. Concurrently, eligible 
State agencies may apply for and recei ve 
Title Y awards for OJJDP.
Implementation Phase

The implementation phase will begin 
with the award of subgrants to units of 
local government. Technical assistance 
will continue to be available to grantees.
Funding Structure and Grantee 
Qualifications

Title V authorizes the Administrator 
of OJJDP to make grants to States to be 
transmitted through the State Advisory 
Groups (SAGs) to qualified units of local 
government or combinations thereof. 
The State Advisory Group is the board 
appointed by the chief executive, as 
provided by Section 223(a)(3) of the Act. 
A unit of local government means any 
city, county, town, borough, parish, 
village, or other general purpose 
political subdivision of a State, and any 
Indian tribe which performs law 
enforcement functions as determined by 
the Secretary of the Interior.

OJJDP will award grants to States 
based on a formula determined by each 
State's relative population of youth 
below the age limit for original juvenile 
court delinquency jurisdiction. The
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States will subgrant the funds to 
qualified units of local government 
based on a competitive process. 
Jurisdictions that do not have discrete 
units of local government may award 
funds directly to governmental agencies 
or private nonprofit organizations to 
implement projects in furtherance of 
their own comprehensive preventive 
strategy.

All Title V funds must be matched by 
the units of local government or the 
State with 50% of the amount of the 
grant. This match may be made in cash 
or the value of in-kind contributions. 
States are encouraged to supplement 
Title V funds with Formula Grant funds. 
However, Formula Grant funds cannot 
be used to meet the 50% match 
requirement for Title V funds.'
State Grantee Qualifications

Each State as defined in Section 
103(7) of the Act is eligible to apply for 
Title V funds, provided that it has a 
State agency designated by the chief 
executive under Section 299(c) of the 
Act, and a State Advisory Group (SAG) 
appointed pursuant to Section 223(a)(3) 
of the Act. The applicant State agency 
must provide an assurance that die SAG 
has or will have the sole authority, 
consistent with State law or policy, to 
approve Title V subgrants to units of 
local government, pursuant to the 
provisions of this program guideline.
Local Subgrantee Qualifications

In order for a unit of local government 
to be eligible to apply for Title V funds, 
such unit, or each unit applying in 
combination, must be certified by the 
SAG as in compliance with Sections 
223(a)(12)(A), 223(a)(13), 223(a)(14), and 
233(a)(23) of the JJDP Act. If a State is 
not currendy in hill compliance with 
any of the first three of these mandates, 
i.e. the quantifiable mandates, or is in 
full compliance with de minimis 
exceptions, only those units of local 
government which are within the de 
minimis parameters provided in 28 CFR 
31.303(f)(6)(i) and (f)(6)(iii)(A), based on 
the locality’s most current census data, 
will be deemed in compliance with the 
mandates of Sections 223(a) (12)(A),
(13), and (14).

In or^pr to be in compliance with 
Section 223(a)(23), the SAG must certify 
that the unit of local government is 
cooperating in data gathering and 
analysis to determine if 
disproportionate minority confinement 
exists, or if it is known to exist within 
the boundaries or jurisdiction of the 
unit of local government, the unit has 
made or is making an adequate effort 
toward assisting the State to address this 
issue.

The State Advisory Group will 
competitively award Title V grants to 
local units of government based on how 
well competing units meet the 
competitive criteria set forth below 
under Priority Consideration for 
Funding.
Application Process—Eligible State 
Agencies

All State agencies designated by . the 
chief executive under Section 299(c) of 
the Act are eligible to apply for Title V 
funds. A list of these agencies may be 
obtained from OJJDP.'
Application Requirements for State 
Agencies

State agencies must provide evidence 
of the SAG’s authority to approve the 
award of Title V subgrants. Examples of 
such authority would be an executive 
order, a statute, a formal resolution of 
the SAG, a formal resolution of the 
supervisory board which the SAG 
advises, or a written agreement between 
the State agency and the SAG.

The application must also include an 
assurance that the SAG and the State 
agency will establish written subgrantee 
eligibility criteria as described above 
under Local Subgrantee Qualifications, 
and competitive criteria based on the 
criteria described below under Priority 
Consideration for Funding. The State 
may issue additional criteria, including 
criteria designed to focus delinquency 
prevention efforts toward those areas of - 
the State displaying the greatest need of 
comprehensive delinquency prevention 
planning and programs. Furthermore, 
the application must provide the 
following administrative assurances:

1. To report on all subgrant awards, 
within thirty days of award, on the 
OJJDP form, “Individual Project Report, 
Part I: Initial Report of Funding”;

2. To monitor and audit subgrants for 
performance, outcome and fiscal 
integrity, including cash and in-kind 
match; and

3. To collect quarterly progress and 
data reports, and forward semi-annual 
summary reports to OJJDP.

All awards will be conditioned with 
additional requirements which are 
standard for recipients of Federal grants.

State agencies which demonstrate a 
need to do so may use up to 5% of the 
State’s Title V allocation for the costs of 
administering the Title V subgrants and 
support for SAG activities related to 
Title V. A budget narrative must explain 
how the administrative funds will be 
spent, including provision of the 
required match by the State.

State Application Deadline
State applications are due to OJJDP 

not later than 60 days after the effective 
date of this guideline.
Technical Assistance Role of State 
Agency and SAG

In their capacities as the primary 
planning vehicles for juvenile justice 
and delinquency prevention programs 
within the State, the State agency and 
the SAG are encouraged to assume a 
role as a technical assistance resource 
for local subgrantees, as well as serving 
as a resource and information 
clearinghouse for all prevention 
activities in the State. The data and 
strategies developed on the local level 
should be incorporated in the SAG’s 
and State agency’s statewide, 
comprehensive planning efforts, as 
required by Section 223 of the Act. To 
this end, State agencies and SAGs are 
strongly encouraged to participate in 
risk-focused prevention training and 
technical assistance made available by 
OJJDP.
Process for Subgrant Award and 
Administration

State agency grantees shall use 
essentially the same process for making 
Title V subawards as that used for 
Formula Grant awards, with the SAG 
making the final decision on funding. 
This includes the Request for Proposals, 
competitive review of applications, and 
award of subgrants. Likewise, State 
agencies will monitor Title V subgrants 
in a similar manner as the Formula 
Grant subgrants, including the 
collection and reporting of data required 
by this program guideline.

In considering applications for 
awards, SAGs should be sensitive to the 
unique needs of rural areas and Native 
American tribes, including provision of 
special consideration in the competitive 
process.

All subgrants should be awarded 
within 180 days after receipt of the 
award from OJJDP.
Application Process for Units of Local 
Government
1. Pre-application Certification of JJDP 
Act Compliance

Units of local government must obtain 
a certification of compliance from the 
State Advisory Group prior to applying 
for an award of funds.
2. Delinquency Prevention Training

OJJDP is making training available at 
up to 45 sites across the Nation. The 
only cost associated with this training
for participants will be transportation 
and lodging, if necessary. The facilities
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for the training will also be provided by 
the States or localities. Training is 
designed to assist communities in 
preparing the three year plans required 
for Title V funding. The initial training 
will consist of a one day introduction to 
the theories and strategies of risk-based 
prevention planning. Units of local 
government considering applying for 
Title V funding are strongly urged to 
send key community leaders to the 
initial training, A subsequent three day 
workshop will be held for planning 
teams from local Prevention Policy 
Boards on risk and resource assessment. 
OJJDP will advise the State agencies on 
the process for units of local 
government to request this training.
3. Local Three-Year Delinquency 
Prevention Plan

Each unit of local government’s 
application to the State agency must 
include a three-year plan describing the 
extent of risk factors identified in the 
community and how these risk factors 
will be addressed. A written 
explanation of the risk factors and 
protective factors can be obtained from 
the State agency grantee. The plan must, 
at a minimum, contain the following 
elements:

a. The designation or formation of a 
local Prevention Polcy Board (PPB) 
consisting of no fewer than 15 and no 
more than 21 members from the 
community, representing a balance of 
public agencies, private nonprofit 
organizations serving children, youth, 
and families, and business and industry. 
Such agencies and organizations may 
include education, health and mental 
health, juvenile justice, child welfare, 
employment, law enforcement, religion, 
recreation, child protective services, 
public defenders, prosecutors, and 
private manufacturing and service 
sectors, and parent, family, and youth 
associations. A specific local agency or 
entity must have responsibility for 
support of the PPB;

b. Evidence of commitment of key 
community leaders to supporting a 
comprehensive, delinquency prevention 
effort. Key leaders may include public 
and private individuals in key 
leadership and policy positions who are 
instrumental in effecting policy 
changes, controlling resources, and 
mobilizing the community such as the 
mayor, county council chair, school 
superintendent, chief of police and the 
presiding judge;

c. Definition of the boundaries of the 
program*8 neighborhood or community;

d. An assessment of the readiness of 
the community or neighborhood to 
adopt a comprehensive delinquency 
prevention strategy;

e. An assessment of the prevalence of 
specfic, identified delinquency risk 
factors in the community, including the 
establishment of baseline data for the 
risk factors. The assessment of risk 
factors must result in a list of priority 
risk factors to be addressed, as 
determined and approved by the PPB;

f. Identification of available resources 
and promising approaches, including 
Federal, State, local, and private and a 
description of how they address 
identified risk factors, and an 
assessment of gaps in needed resources 
and a description of how to address 
them;

g. A strategy, including goals, 
objectives, and a timetable, for 
mobilizing the community to assume 
responsibility for delinquency 
prevention. This should include ways of 
involving the private nonprofit and 
business sectors in delinquency 
prevention activities;

h. A strategy, including goals, 
objectives, and a timetable, for obtaining 
and coordinating identified resources 
which will implement the promising 
approaches that address the priority risk 
factors. This strategy must include a 
plan for the coordination of services for 
at-risk youth and their families;

i. A description of how awarded 
funds and matching resources will be 
used to accomplish stated goals and 
objectives by purchasing of services and 
goods and leveraging other resources. 
This should include a budget which 
lists planned expenditures;

j. A description of how the PPB will 
make recommendations to the 
responsible local agency for the 
distribution of funds and evaluation of 
funded activities;

k. A plan for collecting data for the 
measurement of performance and 
outcome of project activities.
Priority Consideration for Funding

Only local government applicants 
certified by the SAG as in compliance 
with the mandates of the Act, that have 
convened a PPB, and have submitted a 
three year plan will be eligible for 
funding. In considering applications for 
funding, SAGs will give priority to 
eligible applicants which:

a. Provide a thorough assessment of 
risk factors and resources, including the 
quantified measurement of the risk 
factors which will serve as the baseline 
for determining project performance and 
outcome;

b. Identify key Community leaders 
and members of the PPB, describe their 
roles in the comprehensive delinquency 
prevention strategy, and provide 
evidence of key community leaders 
support;

c. Clearly define the boundaries of the 
program’s neighborhood or community;

d. Provide a realistic assessment, 
including evidence, of the readiness of 
the community or neighborhood to 
adopt a comprehensive delinquency 
prevention strategy;

e. Provide a coherent plan, including 
realistic goals and objectives, to 
mobilize the community and implement 
a strategy that will address priority risk 
factors, including innovative ways of 
involving the private nonprofit and 
business sectors in delinquency 
prevention activities;

f. Provide specific strategies for 
service and agency coordination, 
including collocation of services at sites 
readily accessible to children and 
families in need;

g. Provide a strategy for or evidence 
of collaborating with other units of local 
government and State agencies to 
develop or enhance a statewide subsidy 
program to local governments that is 
dedicated to early intervention and 
delinquency prevention;

h. Provide a budget outlining the 
planned expenditures of grant funds 
and matching resources, including a 
budget narrative justifying these 
expenditures;

i. Provide a sound plan for collecting 
data for measuring performance and 
outcome;

j. Provide written statements of 
commitment from State or local public 
agencies to match in cash or kind, at 
least 50% of the funds awarded.
Local Application Deadline

The SAG will determine the 
application deadline. However, all local 
subgrant awards should be made within 
180 days after the date that the State 
agency was awarded Title V funds.
Local Grant Administrative 
Requirements

After receipt of the award, local 
grantees will provide all required 
reports and data to the State agency, 
describing implementation of the 
program. Technical assistance for 
program implementation will be 
available upon request through the State 
agency.
Evaluation

OJJDP will collect and analyze data 
collected by each grantee for the 
purpose of developing national 
summary reports on the performance 
and outcome of the local prevention 
efforts. This evaluation will examine 
performance in meeting stated 
objectives as well as the outcome of the 
project’s activities. In order for this 
evaluation to be meaningful, it is
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essential that, to the greatest extent 
possible, the local three year 
comprehensive delinquency prevention

C s  contain quantified objectives and 
line measurements of the identified 

risk factors.
Allocation of Title V Funds to States
. The Title V Delinquency Prevention 
Program has a FY 1994 appropriation of 
$13 million available for awards to 
States to support programs of units of 
local government. Allocations are 
available to States based on the number 
of juveniles in the State who are subject 
to original juvenile court delinquency 
jurisdiction based on State law, with a 
minimum allocation of $75,000 for 
States and the District of Columbia and 
$25,000 for Territories and Possessions. 
A list of the allocations for States is

available from OJJDP. The allocations ' 
for States not participating in this 
program in FY 1994 will be withheld for 
use in FY 1995 pursuant to the Title V 
Delinquency Prevention Program 
guidelines issued for that year.
Size of Awards to Units of Local 
Government

The size of the award to each unit of 
local government, or combinations 
thereof, and the total number of awards 
will be determined by the SAG, based 
upon the amount of funds allocated to 
the State and the quality of the local 
three-year prevention plans.
Duration of Grants and Continuation 
Funding

Grants may be awarded for project 
periods of 12 to 36 months, with initial

awards for up to one year. Continuation 
funding will be contingent upon 
satisfactory performance and the 
availability of funds in subsequent fiscal 
years. ‘

Future funding is dependent upon 
Congressional action.
Restrictions on Uses of Funds

Title V funds cannot be used for 
construction, land acquisition, or 
supplantation of Federal, State, or local 
funds supporting existing programs or 
activities.
John J. Wilson,
Acting Administrator, Office of Juvenile 
Justice and Delinquency Prevention.
(FR Doc. 94-3251 Filed 2-19-94; 8:45 am]
BILUNG COOS 44N M 6-P
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DEPARTMENT OF COMMERCE

National Telecommunications and 
Information Administration
Pocket No. 940104-4004]

Inquiry on Privacy Issues Relating to 
Private Sector Use of 
Telecommunications-Reiated Personal 
Information
AGENCY: National Telecommunications 
and Information Administration (NTIA), 
Commerce.
ACTION: Notice of Inquiry; Request for 
Comments.
SUMMARY: NTIA is conducting a 
comprehensive review of privacy issues 
relating to private sector use of 
telecommunications-related personal 
information associated with the 
National Information Infrastructure. 
Public comment is requested on issues 
relevant to such a review. After 
analyzing the comments, NTIA intends 
to issue a report, which may make 
recommendations to the Information 
Infrastructure Task Force and Congress 
in the area of telecommunications and 
information policy, as appropriate. 
DATES: Comments should be filed on or 
before March 14,1994, to receive full 
consideration.
ADDRESSES: Comments (seven copies] 
should be sent to the Office of Policy 
Analysis and Development, NTIA, U.S. 
Department of Commerce, 14th St. and 
Constitution Ave., NW., room 4725, 
Washington, DC 20230.
FOR FURTHER INFORMATION CONTACT:
Carol Mattey or Lisa Leidig, Office of 
Policy Analysis and Development, 202- 
482-1880.
AUTHORITY: National 
Telecommunications and Information 
Administration Organization Act of 
1992, Pubic Law 102-538,106 Stat.
3533 (1992) (to be codified at 47 U.&.C. 
901 et seq.).
SUPPLEMENTARY INFORMATION:
L Introduction »

1. Today, there is a thriving U.S. 
industry dealing in personal 
information. Over 10,000 lists of data 
about individuals are available for rent.2

1 This Notice of Inquiry and Request for 
Comments is available in electronic form on the 
NTIA Bulletin Board at 202-482-1199. Please set 
your communications parameters to No parity, 8 
data bits, and 1 stop bit (N.8,1). Commentera are 
encouraged to file their comments electronically at 
the same number.

2 See Daniel Mendel-Black & Evelyn Richards, 
"Peering Into Private Lives,” Wash. Post, Jan. 20, 
1991, at H6; Jill Smoiowe. "Read ThisWIM,*’ Time, 
Nov. 26,1990, at 62 ,66  (referring to the Direct Mail 
List Rate and Data published by the Standard Rate

According to on« 1990 estimate, the 
business of selling persona) information 
was a $3 billion per year industry.a 
Personal computers can be used to 
access information services that provide 
a wealth of information about 
individuals.4 Often such personal data 
is being manipulated for purposes other 
than those originally intended when 
collected, and the parties engaging in 
such activities have no prior direct 
relationship with the individual about 
whom the information pertains. 
Moreover, many Americans have little 
idea of what information is being 
collected about them or the many 
possible uses of such information.

2. The National Information 
Infrastructure (Nil)—the evolving 
seamless interactive web of 
communications networks, computers, 
data bases, and consumer electronics in 
the United States—will accelerate this 
trend even further.^ As the NH develops, 
Americans will be able to access 
numerous commercial, scientific, and 
business data bases, obtain government 
information and apply for government 
benefits, select and customize 
entertainment programming, engage in

A Data Service, which contains descriptions of over 
10.000 commercially available lists).

3 Smoiowe, supra  note 2, at 66.
4 For instance,.Mead Data Central, Inc., which 

operates the legal data base "Lexis,** operates a data 
base entitled "Lexis Finder” that is a nationwide 
white page directory of 111 million individuáis* 
addresses, telephone numbers, and other 
information. Typical entries provide the namof of 
individuals that reside at a particular residence, 
their month and year of birth, their telephone 
number, when that number was first listed In the 
telephone directory , their dwelling type fe^p, single 
family, multi-family), whether the residence is 
owned, and the median value of homes in the 
applicable census tract. Dialog, Prodigy, and 
CompuServe also provide access to data bases 
containing personal information about individuals. 
See, e.g., Claudia H. Deutsch, "Headhunting from
a Data Base,”  N.Y. Times, May 6 ,1990, at C25; 
William M- Bulkeley, "Bill Collectors Master 
Automated Ann-Twisting,” Wall SL )., Sept 10, 
1990, at Bl; Jeffrey Rothfeder, "Is Nothing 
Private?.” Bus. WL, Sept 4,1989. at 74,74-82.

5 The phrase "Nil" is used in this document as 
shorthand for the Administration’s vision of what 
this information superhighway should be. 
Obviously, many telecommunications networks that 
are a component of this vision already ex ist and 
have been evolving for many years. In recent veers, 
U.S. companies have invested more than $50 billion 
annually in telecommunications infrastructure. The 
Administration’s Nil Initiative seeks to develop 
policies and programs to spur the evolution ofthe  
existing infrastructure into a "network of 
networks.” For a further discussion of the NIL see 
’T he National Information Infrastructure: Agenda 
for Action,” 58 FR 49,025 (1993) (Agenda for 
Action). The package is available on Internet, in 
ASCII format through both FTP and Gopher. The 
FTP file name is “niiagenda.asc”. Address: 
"ftp.ntia.doc.gov”. Login as “anonymous”. Use 
your email address or guest as the password.
Change directory to “pub”. The Gopher address is  
"gopher.nist.gov”. Login as “gopher”. Choose the 
menu item “DOC Documents”. Choose 
“otiaagendruksc”.

retail, banking, and other commercial 
transactions, express their views to 
Federal, State, and local government 
officials, and engage in productive 
employment, all from the comfort of 
their homes. With this growth in the 
number of electronic transactions, the 
accelerated collection of personal 
information, and the increase in the 
interconnectivity of telecommunications 
networks and information service 
providers, however, comes increasing 
public concern about communications 
and personal privacy.6

3. On September 15,1993, the Clinton 
Administration announced the 
formation of a federal interagency task 
force—the Information Infrastructure 
Task Force (IITF)—that would work 
with Congress and the private sector to 
propose policies and initiatives needed 
to accelerate the deployment of the NIL 
One of the UTF’s goals is to ensure that 
the Nil’s operations are compatible with 
the legitimate privacy interests of its 
users, while recognizing the legitimate 
societal need for the flow of 
information.7

4. One of the agencies participating in 
the UTF is the National 
Telecommunications and Information 
Administration (NTIA), which is the 
Executive Branch agency principally 
responsible for developing and 
articulating domestic and international 
telecommunications policies. As the 
principal advisor to the President on 
telecommunications policies, NTIA 
conducts studies and makes 
recommendations regarding 
telecommunications policies, activities, 
and opportunities, and presents 
Executive Branch views on 
telecommunications matters to the 
Congress, the Federal Communications 
Commission (FCC), átate and local 
governments, and members of the 
public.®

5. NTIA is undertaking this 
proceeding to examine the privacy 
implications associated with private 
sector use of personal information 
associated with the ND.9 Consistent

•  A 1993 Louis Harris & Associates public opinion 
survey found that 83% of Americans are concerned 
about threats to personal privacy, a five point rise 
over responses to an identical question in a Harris 
survey a year earlier. "Public's Privacy Concerns 
Still Rising,” Privacy & Am. Bus., Sept JO ct. 1993, 
at 3.

7 “Agenda for Action,” supra  note 5, at 49,029.
* NTIA was established by Executive Order in 

1976. EX). 12,046, 3 CFR 1978 Comp. (1978), 
reprinted in 47 U.S.C $ 305 note (1988 & Supp.
1991). Congress codified NTIA’s functions in the 
National Telecommunications and Information 
Administration Organization Act of 1992, Pub. L. 
No. 102-538,106 Stat 3522 (1992) (tobe codified 
at 47 U.S.C. 901 e t s e q . i

9 While there are equally important issues relating 
to governmental (as opposed to private sector)
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with NTIA’s communications and 
information policy function, we focus 
our inquiry on potential uses of 
information generated by interactive 
multimedia and by telephone usage and 
transactions utilizing the telephone, 
known as telephone transaction 
generated information (TTGI). We ask 
whether any overarching principles can 
be developed that would apply to all 
firms in the telecommunications sector. 
Moreover, we consider the issues that 
arise when such telecommunications- 
related information is used to create and 
disseminate detailed dossiers about 
individuals. We then address the role of 
industry self-regulation for providers of 
telecommunications and information 
services. Finally, we solicit comment on 
other countries’ actions to ensure the 
privacy of information transmitted over 
telecommunications networks, and how 
any U.S. policies in this area will affect 
the international arena. The record 
developed in this proceeding will be 
used to develop recommendations in 
the area of communications and 
information policy for presentation to 
the UTF and Congress, as appropriate.
U . P r iv a c y  in  à  C h a n g in g  E n v iro n m e n t

6. A critical question is what exactly 
should the right to privacy entail in 
today’s information economy.10 In a 
seminal law review article in 1890, 
Samuel Warren and Louis Brandeis 
defined the right of privacy as “the right 
to be left alone.“ «  In more recent years, 
privacy has been defined by one 
academic as “the claim of individuals, 
groups, or institutions to determine for 
themselves when, how, and to what 
extent information about them is 
communicated to others.” 12

7. There is no single privacy law in 
the United States; rather, U.S. privacy 
law is a patchwork of constitutional, 
statutory, regulatory, and common law 
protections.'3 While the Supreme Court 
nas held that the Fourth Amendment

access to personal information and transactional 
records associated with the Nil, such questions are 
outside the scope of this inquiry. Likewise, we do 
not address issues relating to encryption and 
unauthorized access to the content of 
communications transmitted over the NIL 
' 10In the discussion that follows, we consider the 

right to privacy only as it pertain* to the collection 
and dissemination of personally Identifiable 
information about individuals, and not in the sense 
used in Supreme Court cases involving abortion, 
contraception, and other personal behavior.

11 Samuel D. Warren & Louis D. Brandeis, "The 
Right of Privacy,” 4 Harv. L. Rev. 193,205 {1890k 

a  Alan F. Westin, "Privacy and Freedom” 7 
(1970).

13 See generally Wayne Madsen, "Handbook of 
Personal Bata Protection” (1992); National 
Telecommunications & Information Administration, 
ILS. Dep’t of Commerce, NTIA Rep. 82-08,
Privacy Protection Law in the United States” 

(1982k

restricts the ability of government to 
collect information from places in 
which an individual has a reasonable 
expectation of privacy, there is no 
constitutional right to be free from 
analogous intrusions by private sector 
parties. Tort law limits intrusive 
collection of private information, 
penalizes unwarranted disclosure of 
such information, and protects against 
disclosure of erroneous information 
about individuals. A number of statutes, 
at both the federal and state level, 
protect individuals from governmental 
misuse of personal information, while 
other statutes adopt “fair information 
principles” for private sector record 
keepers in specific industries.*-*

8. In 1974, Congress established the 
Privacy Protection Study Commission to 
undertake a broad study of whether 
privacy rights were being adequately 
protected in the emerging information 
society.*^ In its final report, issued in 
1977, the Commission concluded that 
federal privacy laws should advance 
three concurrent policy goals—

• To minimize intrusiveness by 
creating a proper balance between what 
an individual is expected to divulge to 
a record-keeping organization and what 
he or she seeks in return;

• To maximize fairness by opening 
up record-keeping operations in ways 
that will minimize the extent to which 
recorded information about an 
individual is itself a source of 
unfairness in any decision about him or 
her; and

• To create legitimate, enforceable 
expectations of confidentiality by 
creating and defining obligations with 
respect to the uses and disclosures that 
will be made of recorded information 
about an individuaL,16

9. Today, more than fifteen years 
later, there have been further advances 
in telecommunications and information 
technology. Given the proliferation of 
computerized data collection and the 
prospect of converging technologies— 
computers, telephones, and mass

14 See. e.g^ Cable Communications Policy Act of 
1984.47 U.S.C. 551 (1988) (1984 Cable Act); Video 
Privacy Protection Act of 1988,18 U.S.C. §S 2710- 
2711 (1968) (Video Actk See  discussion infra at 
paras. 18- 18.

13 See Section 5 of the Privacy Act of 1974, Pub.
L. No. 93-579,88 Stat 1897 (codified at 5 U.SXL 
552a (1968)) (Privacy Actk Among other things, the 
Commission was directed to examine the standards 
and procedures in force for the protection of 
personal information in data banks and information 
systems of private organizations, and to determine 
whether the principles of the Privacy Act should be 
applied to such organizations. Fear a further 
description of the Privacy Act, see discussion infra 
at para. 41.

16 See Privacy Protection Study Commission, 
“Personal Privacy in an Information Society” 14- 
13(1977).

* media—it is time to reconsider what 
privacy means in developing electronic 
communities.

10. The Administration has a broad 
vision of a future NH that will enable 
people in their homes, schools, places of 
business, and elsewhere to benefit from 
improved communications and access 
to information resources. In such a 
world, the collection and dissemination 
of information can serve many useful 
social and economic purposes. At the 
same time, each new communications 
and information service potentially 
affects the privacy interests of 
individuals and businesses. What are 
the First Amendment implications of 
regulating the dissemination of 
information by individuals or 
businesses?

11. What technology is available now, 
or in the foreseeable future, that could 
have an impact on the privacy 
expectations of telecommunications 
users? Should the ability of technology 
to enhance, or threaten, privacy have a 
bearing on what expectations of privacy 
are deemed “reasonable’7 Can privacy 
laws or policies be developed that are 
technology-neutral? How can we ensure 
that whatever privacy protections that 
are in place apply equally to all 
Americans that use the NO, both 
younger and older, the wealthy, the 
middle class end the disadvantaged, and 
the technologically literate and the 
uneducated?

12. As the components of the Nil 
develop, it may become increasingly 
difficult to define the rights and 
responsibilities of stakeholders. Today, 
one set of privacy requirements applies 
to traditional cable operators; other 
rules apply to telecommunications 
common carriers (with even more 
specialized rules that apply to the 
Regional Bell Operating Companies and 
AT&T); and other firms that provide 
telecommunications and information 
services are subject to no restrictions on 
how they use personal information. Are 
there any overarching principles that 
can be extended across specific services 
in the telecommunications sector?
Given the convergence of different 
industries within this sector, is there a 
need for a more comprehensive 
approach to privacy regulation? Can 
“fair information principles” be 
extended to interactions between 
individuals in an electronically wired 
nation?
in . Multimedia Transactions

13. The Nil could ultimately provide 
access to interactive multimedia, 
integrated digital streams of video, 
audio, text, and graphics that will allow 
an instantaneous dialogue between the
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user and the system for the transmittal 
of information. Interactive multimedia 
encompasses such services as video on 
demand, participatory television, 
electronic publishing, interactive video 
games, teleshopping, telebanking, 
videoconferencing, remote medical 
testing and evaluation, and distance 
learning.1* For example, using devices 
with the attributes of a telephone, a 
television, a camcorder, and a personal 
computer, students ultimately may be 
able to browse through the collections of 
any library in the country and 
collaborate on research projects with 
others hundreds of miles away, 
individuals may be able to experience 
special family events like a christening 
or wedding even though they cannot 
attend in person, and citizens may be 
able to participate in electronic town 
meetings. In addition, small businesses 
as well as large may take advantage of 
the latest in computer technology to 
design products and provide useful 
services, and consumers may be able to 
shop for the best prices in town on 
groceries, furniture, clothing, or other 
consumer items.

14. Of necessity, usage of such 
multimedia services may create the 
electronic equivalent of a paper trail 
capturing many details of a person’s life. 
Moreover, as more and more everyday 
interactions take place on-line, it will 
become even easier to compile, package, 
and sell information abbut individuals 
than presently is the case. The existence 
of more extensive transactional data 
may enable both large and small firms 
to conduct more effective targeted 
advertising and market research, which 
could facilitate the ability of individuals 
to access the products and services they 
desire. At the same time, people may be 
uncomfortable with the notion that 
“someone” may be keeping track of 
every interaction they engage in with 
the outside world.
A. Existing Legal Framework

15. Several laws are relevant to the 
use of transactional records associated 
with communications media. Three of 
these laws—the 1984 Cable Act, the 
Cable Television Consumer Protection 
Act of 1992 (1992 Cable Act), and the 
Video Act—in essence adopt “fair 
information principles” for the use of 
cable subscriber data and video cassette 
rental and sale data. In contrast, the 
Electronic Communications Privacy Act 
of 1986 (ECPA) imposes no restrictions 
on private sector use of transactional 
data.

17 Some of These services are already currently 
available in some form, while others are in the 
developmental stage.

16. The 1984 Cable Act precludes 
cable operators or third parties from 
monitoring the viewing habits of cable 
subscribers. Under the subscriber 
privacy provisions of that Act,1» cable 
operators are required to inform their 
subscribers at the time of entering into
a contractual arrangement, and annually 
thereafter, of the nature of the 
“personally identifiable information” 
they collect about subscribers, their data 
disclosure practices, and subscriber 
rights to inspect and correct errors in 
such data. Cable operators are 
prohibited from using the cable system 
to collect personally identifiable 

'information about their subscribers, 
except that which is necessary to render 
cable service, without subscriber 
consent, and are generally barred from 
disclosing such data to third parties 
without written or electronic consent.1» 
Cable operators may sell their mailing 
lists to third parties only if they have 
given their subscribers an opportunity 
to limit such disclosure, and the 
disclosure does not reveal the viewing 
habits or other transactions of the
s u b s c r i b e r .  2 0

17. The 1992 Cable Act extended the 
protections of the 1984 Cable Act to new 
wire and radio services that may be 
provided over cable facilities, such as 
personal communications services 
(PCS). It also requires cable operators to 
take actions necessary to prevent 
unauthorized access to personal 
information by persons other than the 
subscriber or cable operator. 21

18. The Video Act protects the 
privacy of video cassette rentals and 
sales.22 Among other things, the law 
prohibits disclosure of the fact that 
individuals have rented specific videos. 
Congress enacted this law in part in 
reaction to the well-publicized 
disclosure of Robert Bork’s video rental

18 47 U.S.C. 551.
»»Government entities may obtain subscriber data 

from cable companies only after obtaining a court 
order reflecting a judicial finding that the data 
sought is likely to reveal criminal activity. 
Subscribers must be notified of the government’s 
request for information and provided with an 
opportunity to contest it prior to issuance of the 
court order.

2» Numerous state laws apply similar restrictions 
on use of cable subscriber data. See, e.g., Cal. Penal 
Code 637.5 (Deering 1993) prohibiting cable 
company from disclosing any information regarding 
a subscriber, without consent); D.C. Code Ann.
$ 43-1845 (1981) (requiring cable provider to 
“exercise the highest possible standard of care in 
protecting the privacy of data in its possession with 
respect to any individual subscriber’s financial 
transactions, viewing selections, and utilization of 
other computer-based interactive services.’’). See 
generally Robert E. Smith, “Compilation of State 
and Federal Privacy Laws” (1992).

2i Pub. L. 102-385, § 20,106 Stat. 1497 (to be 
codified at 47 U.S.C. 551(a)(2), (c)(1)).

*2 18 U.S.C. 2710-2711.

history when he was under 
consideration for the Supreme Court. 
The law prohibits video tape service 
providers from disclosing to anyone the 
titles of video cassettes rented or 
purchased by a particular individual 
without the customer’s c o n s e n t , 2 3  

although they may release customer 
mailing lists and the subject matter (but 
not specific titles) of customer 
selections if the customer has been 
given the opportunity to object to such 
d i s c l o s u r e .2 4

19. ECPA was enacted in 1986 to 
address new technologies not 
anticipated by the 1968 federal wiretap 
law.25 While that law generally 
prohibits eavesdropping and the 
interception of the content of electronic 
mail, radio communications, data 
transmissions, and telephone calls 
without consent, it imposes no 
restrictions on the internal use by 
providers of an “electronic 
communication service ” 26 of 
transactional records pertaining to such 
communications.27 As a consequence, 
such service providers are free to make 
any use of the identity of the parties to 
the communication or the fact of the 
communication. Moreover, while the 
ECPA specifies standards and 
procedures for court authorized 
electronic surveillance by government 
entities,28 and government access to 
stored electronic communications,29 it 
does not restrict the dissemination of 
transactional data that is maintained in 
electronic storage to non-govemmental 
entities. Indeed, a service provider is 
expressly permitted to disclose 
transaction information concerning a

23 Government entities are barred from obtaining 
customer transaction information unless they obtain 
a court order demonstrating probable cause to 
believe the data is relevant to law enforcement 
activities.

24 Numerous state laws apply similar restrictions. 
See, e.g., Conn. Gen. Stat Ann. § 53—450 (West
1992) (“All personally identifiable information 
contained in the circulation records of any person 
renting videotape cassettes shall be confidential.”); 
Md. Code Ann. art 27, § 583 (1993) (prohibiting 
disclosure of the identity of customers and their 
choices of video tapes). See generally Robert E. 
Smith, “Compilation of State and Federal Privacy 
Laws” (1992).

281 8  U.S.C. §§ 2510-2520, 2701-2709 (1988). 
Among other things, the ECPA extended the 
prohibition on unauthorized interception of wire 
telephone conversations to cellular (but not to 
cordless) telephones, and extended such 
protections to stored electronic communications.

28 The ECPA defines an “electronic 
communication service” as “any service which 
provides to users thereof the ability to send or 
receive wire or electronic communications.” 18 
U.S.C. §2510(15).

2 718 U.S.C. 2511. See also S. Rep. No. 99-541, 
99th Cong., 2d Sess. 13 (1986) reprinted in 1986 
U.S.C.C.A.N. 3555, 3567.

28I 8 U.S.C. 2516.
2»18 U.S.C. 2703.
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subscriber to any person, for any 
purpose, without notice or subscriber 
consent.30
B. Areas of Inquiry

20. NTIA solicits comment on the 
extent to which the foregoing laws 
would apply to multimedia services that 
will be delivered over the Nil, and if 
not, how they provide a useful model 
for new legislation. Commenters are 
specifically asked to provide a legal 
analysis of whether the cable subscriber 
privacy protections of the 1984 Cable 
Act, as amended by the 1992 Cable Act, 
would 8pply to telephone companies 
delivering multimedia services over 
switched broadband networks. 
Commenters also are asked to provide a 
legal analysis of whether firms that 
provide video on demand would be 
considered "video tape service 
providers” as defined in the Video Act, 
47 Ü.S.C. 2710(a)(4).

21. As a policy matter, what 
principles should apply to the handling 
of transactional records associated with 
multimedia services delivered over the 
Nil? Should multimedia service 
providers be required to obtain 
affirmative consent from Nil users for 
the collection and dissemination of 
personal information, and how should 
this type of presumptivély restricted 
information be defined? What should 
the user be deemed to consent to by 
subscribing to or ordering Nil 
multimedia?

22. Without consent, should any 
secondary uses of personal information 
derived through the use of Nil 
multimedia be permissible? As a 
technical matter, is there any way a user 
could monitor subsequent usage of 
personal information to ensure that such 
usage is consistent with his or her 
expectations? Should there be a 
requirement that transactional records 
be destroyed after some designated 
period of time? How will these 
requirements be enforced, and what 
right of redress will individuals have?

23. Should the ECPA be amended to 
impose restrictions on the use of 
transactional records associated with 
electronic communications services? 
What costs would such restrictions 
place on businesses, and what impact 
would restrictions on information 
collection and dissemination have on 
individuals?
I V . T e le p h o n e  T r a n s a c t io n  G e n e ra te d  
In fo rm a tio n

24. Existing telecommunications 
networks generate a vast amount of 
personal information about telephone

*® 18 U.S.C. 2703(c)(1)(A).

usage and transactions related to 
telephone service, which is likely to 
increase as more advanced services are 
offered. There are many forms of TTGL 
white pages information, yellow pages 
information, new telephone service 
orders, aggregate telephone traffic 
information, calling number 
identification, other network 
information,31 call detail records,32 and 
billing and credit information. Today, 
some telephone companies are subject 
to restrictions on the use and disclosure 
of telephone transactional data, while 
other firms that have access to such 
information are subject to no restrictions 
at all.33 Given that the networks of 
telecommunications carriers are part of 
the backbone of the Nil, NTIA is 
interested in determining what policies, 
if any, should govern the secondary use 
of telephone transaction generated 
information. In the discussion below, 
we focus on two forms of TTGI: 
Customer Proprietary Network 
Information (CPNI) and Automatic 
Number Identification (ANI).
A. Existing Legal Framework
1. Customer Proprietary Network 
Information

25. When initially establishing . 
telephone service for a customer, 
telephone companies obtain information 
such as the subscriber’s name, billing 
address, and desired network services. 
Over time, telephone companies 
maintain service records and billing 
records, which include the monthly 
charges for network services, call detail 
for toll calls, and, if applicable, call 
detail for local calls. Such information, 
known as CPNI, is one form of 
telephone transaction generated 
information.

26. Currently, there are no federal 
statutes governing the secondary use of 
such information, but there are FOC 
rules governing use of CPNI by AT&T 
and the Bell Operating Companies 
(BOCs). Those rules prohibit the BOCs 
and AT&T from transferring the CPNI of 
customers with more than twenty lines 
to affiliated personnel engaged in the 
marketing of customer premises 
equipment (CPE) or unregulated 
enhanced services unless they have the

31 Other network Information includes customer 
premises equipment information, pay-phone 
information, calling card validation data, stored 
network facility arrangements, and bulk calling line 
identification.

33 Call detail records include the date and time of 
call, the number called, the calling number, the 
geographic location o f the called number, the 
duration of the call, and the charge.

33 In contrast, law enforcement agencies must 
obtain a subpoena to obtain telephone toll records, 
demonstrating that such records are likely to reveal 
criminal activity.

customer’s permission. BOCs and AT&T 
are allowed to make any use of the CPNI 
of smaller business and residential 
customers without customer 
authorization. Upon customer request, 
the BOCs and AT&T are required to 
release CPNI to unaffiliated CPE 
vendors or enhanced services providers 
(ESPs) on the same terms and 
conditions as made available to their 
affiliates.34

27. The FCC’s CPNI rules apply only 
to the seven BOCs and AT&T. Those 
rules were adopted largely to address 
competitive concerns based on the 
potential advantage the BOCs and AT&T 
might have when they provide 
unregulated enhanced services or 
terminal equipment and regulated 
"basic** telecommunications services on 
an integrated basis,33 rather than to 
protect customer privacy concerns.36 
There are no restrictions on the use of 
CPNI by the more than 1,000 
independent telephone companies, 
nonwireline cellular carriers, 
interexchange carriers (IXCs) other than 
AT&T, ESPs, or other businesses 
engaged in the provision of 
telecommunications and information 
services.

34 See Computer HI Remand Proceedings: Bell 
Operating Company Safeguards and Tier 1 Local 
Exchange Company Safeguards. 6 FCC Red 7571, 
7609-14 (1991) (Computer HI Remand); Furnishing 
of Customer Premises Equipment by the Bell 
Operating Telephone Companies and the 
Independent Telephone Companies, 2 FCC Red 143, 
151-53 (10 8 7k Furnishing of Customer Premises 
Equipment and Enhanced Services by American 
Telephone and Telegraph Ox. 102 FCC 2d 655, 
691-94 (1965), modified in part on re con., FCC 8 6-  
341. Mimeo No. 36818 (rel. Aug. 7,1986). For 
further background on the development of the 
FCC’s CPNI rules, see Amendment to Sections 
64.702 of the Commission’s Rules and Regulations,
2 FCC Red 3072, 3093-98 (1987) (Third Computer 
Inquiry), on recon., 3 FCC Red 1150,1161-64 
(1988). further recon., 4 FCC Red 5927 (1989), rev’d, 
California v. FCC, 905 F.2d 1217 (9th Cir. 1990), 
Restrictions of the use of CPNI exist in a number 
of states. See, e.g., Cal. Pub. Util. Code $ 2282.5 
(Deering 1993k Mich. Comp. Laws § 484.2305 
(1992).

»CPNI can be used to identify new customers for 
enhanced services or terminal equipment, such as 
subscribers moving into the area or adding service 
locations, before competitors become aware of 
them, and to prepare targeting marketing 
presentations. Unaffiliated ESPs and terminal 
equipment vendors have alleged that the BOCs use 
CPNI to gain an unfair competitive advantage. For 
instance, a BOC could use CPNI to identify small 
businesses using outside answering services in 
order to market its own answering service to those 
businesses.

» In  the Computer IB Remand decision, the FCC 
concluded that customer privacy concerns would 
be raised if CPNI were released to unaffiliated third 
parties without a customer’s permission, but not if  
such CPNI were used within the carrier's own 
affiliated business operations. 6 FCC Red at 7611— 
12 n.159.
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2. Automatic Number Identification
28. According to the Direct Marketing 

Association, on a typical business day 
in 1993, approximately 60 million toll 
free telephone calls were placed on the 
1.8 million 800 numbers in the United 
States.37 According to one estimate, 
more than 274 million calls were placed 
to 900-number services in 1991, with 
over 14,000 pay-per-call programs being 
offered by approximately 5,000 pay-per- 
call service providers.38

29. Interexchange carriers offering 
800-number and 900-number services 
provide their customers—that is, firms 
with 800 and 900 numbers—with 
monthly statements providing call detail 
for all calls billed to them, including the 
telephone number of the calling party.
In addition, interexchange carriers 
provide real-time Automatic Number 
Identification to those 800- and 900- 
number customers that choose to 
subscribe to this feature.3* Finns that 
subscribe to 800- and 900-number 
services use ANI for billing and routing, 
account management, and security 
purposes. For instance, mail order 
retailers can expedite transactions by 
retrieving the account information of a 
repeat customer as soon as the call is 
received, while these and other 
businesses can use such services to 
route large customers to their assigned 
account executive.

30. There are no FCC restrictions on 
the use or sale of ANI data gathered 
from interstate calls. The FCC received

37 Direct Marketing Association, Inc., “Facts & 
Stats on Telephone Marketing in America" 29 (May
1993) (on file at NTIA).

38 William W. Burrington A Thaddeus J. Bums, 
“Hung Up on the Pay-Per-Call Industry?: Current 
Federal Legislative and Regulatory Developments," 
17 Seton Hall Legis. J. 359, 364 (1993). In 1992, the 
revenues of the 900-number industry'were 
estimated to be $550 million, with 60% of those 
revenues derived from entertainment services, 
including horoscopes, soap opera updates, jokes, 
celebrity call-in lines, aind games, 15% from live 
group conversation lines, 7% from political polling, 
5% from product and event promotion, 5% from 
adult-oriented lines, and 8% from other uses. See  
Cindy Skrzycki, “FTC Issues Final Regulations for 
900-Number Industry,” Wash. Post, July 28,1993, 
at D5; Direct Marketing Association, supra  note 37, 
at 30.

» ANI is an access signaling protocol used by 
local exchange carriers (LECs) that automatically 
identifies the calling party’s telephone number; It 
was originally developed to provide telephone 
subscribers with equal access to all long distance 
carriers, by enabling those carriers to identify 
customers handed off from the LECs.

A more advanced version of this-technology that 
incorporates Signalling System Seven (SS7) is used 
to provide Caller ID, a service that enables 
telephone subscribers to see the telephone number 
of the calling party before the call is answered. 
Because the focus of NTIA’s inquiry is on 
commercial use and misuse of personal 
information, and Caller ID is primarily marketed to 
residential customers, we do not examine Caller ID 
in this proceeding.

comments on ANI in 1992 in its Caller 
ID proceeding,40 but has taken no 
further action to date.

31. The only state that regulates the 
use or sale of ANI data of which NTIA 
is aware is New York. New York’s 
Public Service Commission has issued 
terms and conditions concerning 
intrastate ANI, which became effective 
in December 1992.41 Under these terms 
and conditions, ANI information 
associated with an intrastate service in 
New York cannot be used to establish 
marketing lists or to conduct marketing 
calls. Firms may not resell or disclose 
ANI information to third parties unless 
there is prior written consent from the 
subscriber. Firms are allowed to gather 
ANI, however, for billing and collection, 
routing, screening, to ensure network 
performance, to complete a telephone 
subscriber’s call or transaction, and for 
services directly related to the telephone 
subscriber’s original call.42
B. Proposed law

32. Rep. Edward Markey, Chairman of 
the House Subcommittee on 
Telecommunications and Finance of the 
House-Committee on Energy and 
Commerce, has introduced the 
Telephone Consumer Privacy Protection 
Act of 1993 (H.R. 3432), which would 
regulate the usage of CPNI and ANI 
data. The bill would amend the 
Communications Act to bar all local 
exchange carriers from using CPNI (1) to 
provide any service other than 
telephone exchange or telephone toll 
service, (2) to identify or solicit 
potential customers for services other 
than that from which the information is 
derived, or (3) to provide customer 
premises equipment. LECs would be 
prohibited from disclosing CPNI to 
affiliates or other persons that are not 
employees of the carrier, unless 
required by law or requested by the 
customer. The legislation would

rohibit LECs from discriminating
etween affiliated and unaffiliated 

service or equipment providers in 
providing access to individual and 
aggregate CPNI, The bill also would 
require LECs to provide subscriber list 
information (e.g., subscriber name and 
address) on nondiscriminatory and 
reasonable terms to any person upon 
reasonable request.

40 Rules and policies regarding calling number 
identification services, CC Docket No. 91-281.

41 State of New York Public Service Commission, 
Opinion and Order Concerning ANI Terms and 
Conditions No. 92-37 App. 2 at 1-2 (Dec. 3,1992)..

42 These terms and conditions are similar to those 
proposed in the Telephone Consumer Privacy 
Protection Act of 1993, H.R. 3432, discussed in the 
next subsection.

33. The Telecommunications 
Infrastructure Act of 1993 (S. 1086) has 
a similar provision governing the use of 
CPNI. S. 1086 would apply the 
restriction more broadly, however, to all 
telecommunications carriers,43 rather 
than to local exchange carriers. 
Moreover, S. 1086 would give 
subscribers the power to limit the 
disclosure of subscriber list information.

34. H.R. 3432 also would amend the 
Communications Act to bar persons that 
use ANI (i.e., providers of 800 and 900 
services) from reusing or selling the 
telephone number or billing data 
provided through ANI without first 
orally notifying the calling party and 
providing that party the option of 
limiting or prohibiting such reuse or 
sale. Otherwise, such information may 
only be used to perform the services or 
transactions intended by the original 
call, or for other limited uses, such as 
ensuring network security and 
performance. However, firms with 800 
and 900 numbers would be permitted to 
use ANI to offer customers with whom 
they have an established customer 
relationship a product or service 
directly related to that previously 
acquired by that customer. Common 
carriers would be required to report 
violations of these provisions to the 
FCC, and the FCC would be authorized 
to order the termination of ANI service 
to the offending party.

35. A bill that is pending in the 
Senate (S. 612) would impose similar 
restrictions on the use of ANI by 
amending the federal wiretap statute. 
However, unlike the House bill, S. 612 
specifies that ANI recipients may use 
such information for any lawful purpose 
if per call blocking at no charge (or per 
line blocking in states that have adopted 
such a requirement prior to the act’s 
enactment) is available to the calling 
party. S. 612 also would impose civil 
penalties on parties that use information 
in violation of the statute’s ANI 
requirements.
C. Areas of Inquiry

36. NTIA solicits comment on how 
CPNI will evolve as the Nil develops, 
and how should its treatment evolve. Is 
it correct to assume, as the FCC did 
when it adopted the current CPNI rules 
for provision of enhanced services in 
1991,44 that there are no significant 
privacy concerns when CPNI is made 
available to different divisions within a 
single integrated company? To what 
extent do the competing rationales 
associated with regulating access to

43 S. 1086 defines a “telecommunications carrier” 
as any provider of telecommunications services.

446 FCC Red at 7611-12 n.159.
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CPNI—maintaining competitive equity 
between the BOCs and AT&T and 
unaffiliated ESPs, protecting customer 
privacy, and permitting efficient 
marketing and provision of enhanced 
services—apply to other types of 
carriers, such as competitive access 
providers, IXCs, cellular telephone 
service providers, and cable companies, 
that will be part of the Nil? We note in 
this regard that rationales for regulating 
use of CPNI based on competitive 
concerns suggest a focus on “dominant” 
providers (i.e., those with market 
power), while customer privacy 
rationales would seem to suggest a 
broader application of such regulatory 
protections.

37. When consumers purchase goods 
or services through an 800 number, they 
ordinarily orally disclose their name, 
telephone number, credit card number, 
billing address, and other information 
necessary to complete the transaction. 
Similarly, individuals that call 900 
numbers are aware that a charge for that 
call will appear on their telephone bill. 
How is individual privacy additionally 
threatened by the potential passage of 
ANI to firms with 800 and 900 
numbers? Is it reasonable to allow Nil 
service providers to use ANI 
information to market new products or 
services to established customers? 
Should the answer to this question 
differ, depending on whether the 
individual has previously disclosed his 
or her telephone number to the called 
party, either orally or in writing? Should 
firms that offer 800- and 900-number 
services be required to notify callers at 
the outset of the conversation that their 
telephone number has been recorded? 
Do states, other than New York, have 
restrictions on the intrastate use and 
sale of ANI data, and is there a need for 
federal legislation in this area?

38. Does H.R. 3432 strike an 
appropriate balance between telephone 
subscriber privacy interests, and the 
desire of information gatherers to use 
customer information to provide 
services over the Nil? Should Nil users 
have easy access to some forms of TTGI 
(such as white page directory 
information), but not others? Should the 
burden be on the telephone subscriber 
to direct that transactional information 
not be used (the so-called' opt-out 
approach), or on thé party that gathers 
the information to obtain consent for the 
use of such information (the opt-ih 
approach), and what specific consent 
mechanism should be used in either 
case? What costs would such 
restrictions impose on businesses? As a 
matter of policy, should any restrictions 
on the use of TTGI apply to all

telecommunications carriers, rather than 
LECs?

39. NTIA solicits comment on 
whether NH network operators and 
service providers should be required to 
inform their customers, at the time 
service is initially established and 
periodically thereafter, what TTGI is 
accumulated about them, and how that 
information is used or disseminated to 
third parties. How would compliance 
with such rules be enforced, and what 
body should enforce them? If the end 
result of such restrictions is that less 
information is collected and 
disseminated in our society, what 
impact would that have on individuals, 
businesses, and the ND?
V . D e v e lo p m e n t o f  P e rs o n a l P r o f ile s

40. Enhanced information and 
computing technology, and the greater 
interconnectivity of telecommunications 
networks, will allow greater access to a 
broad range of record systems 
containing health, financial, academic, 
government, employment, telephone 
and other information that may be of a 
highly sensitive and personal nature. 
Easy and often ançnymous access to 
such information raises concerns that 
anyone will be able to download 
information about individuals from 
different data bases and compile that 
information into detailed personal 
dossiers.
A. Existing Legal Framework

41. In order to create a personal 
profile, a two-step process is required— 
accessing the information and 
“matching up” the information for each 
individual. The Privacy Act of 1974 45 
and a 1988 amendment to that Act—the 
Computer Matching and Privacy 
Protection Act of 1988 (Matching
Act)46—provide federal guidelines 
governing the compilation, use, and 
dissemination of personal information 
gathered by government agencies.

42. The Privacy Act’s matching 
provisions regulate the conditions under 
which federal agencies may match 
personal information held in their data 
bases with data stored in other data 
bases. Such matching often is done in 
order to verify the eligibility of 
individuals for federal benefits. For 
example, a government agency may 
“match” its employee list with a list of 
persons receiving public assistance. The 
match would identify persons who are 
earning an income and improperly 
receiving public assistance at the same 
time. Such matching, without

43 5 U.S.C 552a.
46 5 U.S.C. 552a(oHq) (1988).

regulation, may result in indiscriminate 
swapping of data files.

43. under the Matching Act, matching 
takes place under the “routine use” 
exception to the Privacy Act’s limitation 
on use of personal information.47 
Agencies are required, before matching, 
to enter into written, inter-agency 
agreements specifying the purpose of 
the match, the records to be matched, 
and a cost/benefit analysis of the match. 
The Matching Act creates an important 
procedural framework of notice to 
individuals, the right to a hearing before 
government benefits are cut off or 
denied, and mandatory reporting 
requirements for agencies that match 
records.

44. No federal or state laws regulate 
private sector matching of personal 
information. However, some existing 
federal and state laws restrict the 
accessibility of certain types of personal 
information. For instance, as previously 
discussed, federal law restricts 
disclosure of cable subscription and 
video tape rental or sale information.48 
Such restrictions, when coupled with 
similar restrictions on the release of 
other types of personal information such 
as credit ratings and credit card usage,49 
to some extent limit the information that 
can be used to create personal profiles. 
The existing legal framework, men, 
addresses only the first step of the 
matching process in the private sector 
by limiting access to information.
B. Areas of Inquiry

45. NTIA solicits comment on 
whether existing federal laws would 
adequately deter invasions of personal 
privacy resulting from the compilation 
of telecommunications-related data, 
such as records of interactive media and 
telephone usage, obtained through the 
Nil. Should federal legislation restrict 
private sector computer matching of

47 The Privacy Act prohibits government use of 
personal data, without consent, for a purpose other 
than that for which it was originally collected. It 
contains 12 exceptions to this principle, including 
a “routine use” exception that permits disclosures 
without consent for purposes compatible with, but 
not identical to, the reason for the data file’s 
creation. 5 U.S.C 552a(b)(3).

48 As discussed supra in notes 20 and 24, 
numerous state laws restrict the use of cable 
subscriber data and video cassette rental records.

49 See, e.g., Fair Credit Reporting Act § 604,15  
U.S.C. § 1681b (Supp. 1993) (requiring that 
consumer reports go only to companies that will 
use them for credit, insurance, employment, or “a 
legitimate business need”); Cal. Civil Code § 1785.1 
(Deering Supp. 1993) (regulating consumer credit 
reporting agencies that gather credit-oriented 
information for consumer reports to third parties); 
Mass. Gen. Laws Ann. ch. 93, §§ 51-52 (West 1993) 
(limiting credit-report access to third parties and 
content in consumer credit repents). See generally 
Robert E. Smith, “Compilation of State and Federal 
Privacy Laws” (1992).
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such data? If so, for what purposes 
would the Matching Act serve as a 
useful model? Does computer matching 
create new information that should be 
subject to greater privacy restrictions 
than those applicable to each separate 
piece of information used in the match? 
Is privacy threatened by the act of 
gathering information about an 
individual from several different 
sources, or only when the resulting 
personal profile is used for purposes 
beyond the individual’s knowledge and 
ability to control?

46. Market forces have an impact on 
the actions of businesses and 
consumers. For instance, Lotus 
Development Corporation and one of 
the nation’s largest credit reporting 
bureaus, Equifax; abandoned plans to 
market a data base on a CD—.ROM called 
“Marketplace: Households’* in the face 
of widespread public criticism.50 In 
1990, New York Telephone abandoned 
plans to rant directory information such 
as name, address, and telephone 
number from 4.7 million listings to 
retailers, telemarketers, and others 
selling products and services in the face 
of 800,000 requests to be excluded from 
such lists.51 Will consumer concern 
about the existence of personal profiles 
deter companies from developing such 
profiles? If so, what impact would that 
have on individuals and society?
V I . R o le  o f  S e lf-R e g u la t io n

47. In response to growing customer 
concern about privacy issues, many 
companies are developing their own 
corporate privacy codes and other 
initiatives to bolster customer 
confidence in their services. In the 
telecommunications area, Pacific Bell, 
one of the Regional Bell Operating 
Companies, issued a Comprehensive 
telephone customer privacy code in 
December 1992.52 MCI as a matter of 
policy does not sell or rent its customer 
lists or information about customers to 
third parties.53 Among information 
providers, Prodigy, one of the largest 
commercial on-line services, has a 
formal policy governing its use of 
personal information about

SO The proposed data base would have contained 
such personal information as the names, estimated 
incomes, purchasing habits, and marital status of 
120 million Americans. See, e.g., Charles Filler, 
"Privacy in Peril,” Macworld, July 1993, at 8,11; 
Mendel-Balck & Richards, supra  note 2, at HI.

s* Comm. Daily, June 19,1990, at 5.
52 ‘Tadfic Bell’s Customer Privacy Guidelines” 

(Sept 1993) (on file at NTIA); see abo “ Profile of 
Pacific Bell and its 1992 Customer Privacy Policy,” 
Privacy ft Am. Bus., S ep t/O ct 1993, at 12,13.

53 Letter from Gerald J: Kovach, Senior Vice 
President, External Affaire, MQ, to Chairman 
Edward Markey, House Subcommittee on 
Telecommunications and Finance (May 20,1992} 
(on file at NTIA).

subscribers.54 NTIA solicits comment on 
what other companies in the 
telecommunications and information 
field are doing to address their 
customers’ privacy concerns. What has 
been the experience to date of 
companies that have privacy policies? 
Should companies be required to 
provide their customers with notice of 
their internal practices and policies 
regarding collection and use of personal 
information? To what extent can we 
expect that marketplace forces will 
adequately resolve conflicts over 
privacy interests, and how will this 
occur?

48. Many non-commercial networks 
have informally developed norms for 
conduct that are voluntarily adhered to 
by users. Users that engage in 
unacceptable behavior may be “flamed’’ 
by other users.55 On many bulletin 
boards, the system operator retains 
discretion to banish users who post 
offensive messages. Is such self
regulation in electronic communities 
adequate to protect the individual’s 
right to privacy over the Nil?
V I I . I n te rn a t io n a l Issu e s

49. The Nil will be part of evolving 
global networks and therefore must be 
coordinated with international 
requirements in order to facilitate the 
competitiveness of U.S. firms. Many of 
our major trading partners in Europe, for 
instance, have formal data protection 
commissions that oversee 
implementation of national laws 
governing the information practices of 
both public sector and private sector 
parties. Thus, the United States needs to 
evaluate how die policies regulating the 
privacy of personal information 
transmitted over telecommunications 
networks in other countries will affect 
individuals and commerce in the United 
States, and vice versa.
A. International Privacy Guidelines

50. International interest in 
advancements in computerization and 
related privacy issues began in the late 
1960s. Since then, different nations 
have followed varying approaches to 
privacy. As previously noted, U.S. 
privacy law is a patchwork of 
constitutional, statutory, regulatory, and 
common law protections, and voluntary 
self-regulation. The European approach 
to the privacy of electronic information 
has been to favor omnibus data 
protection regulations that apply to both 
the public and private sectors and are

54Prodigy Services Co., ‘‘Policy on Protecting 
Member Privacy” (on file at NTIA).

ss “Flaming” is the practice of users sending 
electronic mail messages that confront and chastise 
the addressee.

overseen by state-controlled privacy 
boards. The Organization for Economic 
Cooperation and Development (OECD), 
whose membership consists of twenty- 
four industrialized countries, including 
the United States, Canada, most Western 
European countries, and Japan, has 
adopted guidelines for the protection of 
personal data that permit both the U.S. 
and European approaches. African, 
South American, and Central American 
countries have not yet adopted any data 
protection laws, but some are studying 
the issue.56

51. In the discussion that follows, we 
focus on the major international 
instruments pertaining to privacy 
adopted by the OECD and the Council 
of Europe (COE), and under 
consideration by the European 
Community (EC), rather than the laws of 
specific countries.57 These international 
agreements—which generally recognize 
that the free flow of information is 
critical to transborder economic 
activity—provide a framework for 
adoption of domestic legislation by 
member nations.
1. Organization for Economic 
Cooperation and Development

52. The OECD has been active since 
the 1970s in considering the impact of 
computers and telecommunications 
technologies on the international flow of 
data. In 1978, it instructed a “Group of 
Experts” to develop a set of basic 
guidelines to govern transborder data 
now and the privacy of personal data. 
The Group of Experts adopted 
“Guidelines on the Protection of Privacy 
and Transborder Data Flows” in 1980.58

56 See Olga Estadella-Yuste, "Transborder Data 
Flows and the Sources of Public International 
Law,” 16 N.C.J. of Int’l L. <fe Com. Reg. 379, 429- 
30 (Fall 1991).

52 For list of privacy laws in particular countries, 
see id. at 392 n.56, 395 n.79.

58 Organization for Economic Cooperation and 
Development, “Recommendation of the Council 
Concerning Guidelines Governing the Protection of 
Privacy and Transborder Flows of Personal Data,” 
OECD Doc. C(80)58 final, reprinted in 20 I.L.M. 422 
(OECD Guidelines). The OECD guidelines include 
the following eight principles:

•  There should be limits on the collection of 
personal data, and it should be obtained fairly and 
lawfully and, where appropriate, with the. data 
subject’s consent.

•  Personal data should be accurate, complete, 
current, and relevant to the purposes for which it 
is obtained.

•  Personal data should be used for legitimate, 
specified purposes and the data subject should be 
notified of any changes in those purposes.

•  Personal data should not be used for purposes 
other than those for which it was originally 
intended, except with the consent of the data 
subject or legal authorization.

•  Personal data should be protected by 
reasonable security safeguards.

•  There should be a policy of openness about
practices and policies related to the collection and 
use of personal data.
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All twenty-four OECD member 
countries have accepted the OECD 
Guidelines, which are strictly voluntary. 
In the United States, over 175 
corporations have provided written 
statements of support for the OECD 
Guidelines.59
2. Council of Europe

In 1980, the Council of Europe, whose 
membership consists of the twelve EC 
countries and nineteen other European 
countries, adopted “fair information 
practices” similar to those of the OECD 
regulating the collection, storage, and 
automated processing of personal data, 
and transborder data flow. Those 
principles, set forth in the “Convention 
for the Protection of Individuals With 
Regard to Automatic Processing of 
Personal Data” which was opened for 
signature in 1981,60 establish standards 
that must be enacted into domestic law 
by signatory countries. Twenty of the 
thirty-one Council of Europe members 
have signed the convention, and 
thirteen have ratified it. Ten of the 
twelve EC member states have ratified 
the convention and enacted domestic 
data protection laws.61 The COE

•  Individuals should have the ability to examine 
and correct data relating to them upon request.

•  Organizationsshould have a data controller 
who is responsible for complying with the above 
principles.

s» See Letter from Nanette Di Tosto, U.S. Council 
for International Business, to Larry Irving, Assistant 
Secretary for Communications and Information, 
NTIA, U.S. Department of Commerce (Oct. 19,
1993) (on file at NTLA). Other aspects of transborder 
data flow are regulated by the OECD’s “Declaration 
on Transborder Data Flow.“ See Estadella-Yuste, 
supra note 56, at 405.

40 Council of Europe, Convention for the 
Protection of Individuals with Regard to Automatic 
Processing of Personal Data, Jan. 28,1981, Europ. 
T.S. No. 108, reprinted in 2 0 1.L.M. 317 (COE 
Convention). The COE Convention includes 
principles analogous to the OECD principles 
discussed supra  note 58, with some difference in 
emphasis, plus two additional principles: the 
collection of personal data should be for general 
purposes and specific uses that are socially 
acceptable, ana data should be preserved no longer 
than necessary for the purpose for which it is 
stored.

** Nanette Di Tosto, U.S. Council for International 
Business, Remarks before the International Data 
Protection Landscape 2 (July 23,1993). Belgium, for 
instance, is in the process of establishing a national 
registry of all information data bases. Belgium law 
requires that individuals have access to personal 
information contained in such data bases and have 
a right to be informed at the moment of data 
collection about what information is being 
collected. A. Pipers, “Personal Data Protection in 
Belgium Now,“ Lecture Before the Council of 
Europe, Consultative Committee of the Convention 
for the Protection of Individuals with Regard to 
Automatic Processing of Personal Data (Jan. 18, 
1993) (on file at NTIA). One commenter has 
concluded that most social research will cease in 
Belgium once these requirements become fully 
operational. Erik Von Hove, “Legislation on Privacy 
Protection and Social Research” 11 (Sept. 1993) 
(paper presented at the Council of Europe's

Convention permits, but does not 
mandate, signatory countries to refuse to 
transfer data to other countries that do 
not provide equivalent data 
protection.«

54. The Council of Europe continues 
to respond to new privacy issues 
brought about by technological 
innovation. Its Committee of Experts on 
Data Protection has studied a number of 
areas that pose challenges to privacy, 
including telemetry (the use of remote 
cameras, sound detectors, and other 
means to collect personal data without 
the consent, or even the knowledge, of 
the data subject), interactive media, and 
electronic mail.63
3. European -Community Directives

55. In 1990, the EC proposed a new 
directive that would create another set 
of international privacy guidelines, 
which would be mandatory for all EC 
Member States.« Among other 
provisions, the 1990 Proposed Directive 
adopted an “opt-in” approach requiring 
companies to. notify ana obtain consent 
from each individual regarding the use 
of personal data pertaining to them.
This directive would have allowed 
Member States to block the transbdrder 
flow of data to any country whose 
privacy regulations are determined to be 
inadequate.

56. U.S. businesses objected to the 
1990 Proposed Directive because it 
would place potentially costly, 
bureaucratic restrictions on the 
collection, use, alteration or transfer of

International Conference of Data Protection and 
Privacy Commissioners, on file at NTIA).

62 France and the United Kingdom have banned 
data transfer in specific cases based on the lack of, 
or inadequacy of, data protection laws in the 
receiving country. The U.K. ban involved the 
transfer of direct marketing lists to the United 
States. See Joel R. Reidenberg, “Rules of the Road 
for Global Electronic Highways: Merging the Trade 
and Technical Paradigms,” 6 Harv. J.L. A Tech. 287, 
290-91 ft n.13 (Spring 1993); Estadella-Yuste, supra  
note 56, at 402 n.125. See generally George B. 
Trubow, ‘T he European Harmonization of Data 
Protection Laws Threatens U.S. Participation in 
Trans Border Data Flow,” 13 Nw. J. Int’l L. ft Bus. 
167 (Spring/Summer 1992); Joel E. Reidenberg, 
“Privacy in the Information Economy: A Fortress or 
Frontier for Individual Rights,” 44 Fed. Comm. L.J. 
195, 200-201 ft nn.20-23 (1992).

In addition to the international instruments 
discussed above, the United Nations has adopted its 
own set of guidelines relating to computerized 
personal files and transborder data flows, which are 
similar to the OECD Guidelines and COE 
Convention. See Estadella-Yuste, supra  note 56, at 
385 ft n.23, 391.

43 See Council of Europe, “New Technologies: a 
Challenge to Privacy Protection?” (1989); Colin J. 
Bennett, "Regulating Privacy” 245 (1992).

44 Commission of the European Communities, 
Proposal for a Council Directive Concerning the 
Protection of Individuals in Relation to the 
Processing of Personal Data, COM(90)314 final— 
SYN 287, reprinted in 1990 O.J. (C277/3) (1990 
Proposed Directive).

personal data files. The United States 
government argued that this directive 
would potentially hinder the ability of 
U.S. companies to communicate with 
their subsidiaries and customers in 
Europe. The German, U.K., and French 
governments also spoke out against the 
directive.65

57. In 1992, the EC proposed a revised 
privacy directive that has not yet been 
adopted, but addresses some of the 
major concerns of U.S. industry.66 In 
particular, the revised proposal is less 
restrictive than the original with respect 
to transborder data flow. In determining 
whether the destination country affords 
a sufficient degree of privacy protection, 
nations may consider the specific 
circumstances of each data transfer on a 
case-by-case basis, rather than on an 
overall country assessment, taking into 
account the nature of the data, the 
purpose and duration of processing, and 
professional rules.67

58. The 1992 Privacy Directive would 
require EC member countries to have 
independent supervisory authorities for 
the protection of personal data. These 
advisory bodies would monitor 
implementation of national laws 
adopted as a result of the EC privacy 
directive and would have the power to 
bring action against infringements of the 
law.68

59. The 1992 Privacy Directive also 
acknowledges contractual provisions 
that protect data subjects’ rights, but 
still does not recognize voluntary self
regulation, practiced widely by U.S. 
industry.69 It considers intracorporate 
data transfers between and among a 
company and its overseas subsidiaries 
and affiliates to be communications to a 
third party and subject to privacy 
regulations. Member States therefore 
still would be able to block the 
transborder flow of intracorporate data, 
if the privacy regulations in the country 
receiving the data are determined to be 
inadequate. The 1992 Privacy Directive

43 Id., art. 24.
««Commission of the European Communities, 

Amended Proposal for a Council Directive on the 
Protection of Individuals with Regard to the 
Processing of Personal Data and on the Free 
Movement of Such Data, COM(92) 422 final—SYN 
287 (1992 Privacy Directive).

42 M., art. 26.
44 A number of European countries have already 

established data commissions to fulfill this role. See 
also discussion supra  at note 61.

44 The EC has commissioned a study of U.S. 
privacy policies to determine the effectiveness of 
self-regulation by private industry in the United 
States. The 1992 IMvacy Directive would allow  
trade associations to create codes of conduct within 
the framework of the Directive. See  1992 Privacy 
Directive, arts. 28, 30. Such codes would not be 
comparable to self-regulation as practiced by U.S. 
industry, however, as those codes would be 
approved and enforced by the supervising body in 
the country.
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has not been ratified due to remaining 
concerns within the EC business 
community over such issues as how to 
determine the adequacy of foreign data 
protection laws.

60. In addition to the 1992 Privacy 
Directive, the EC is considering a 
proposed directive that would 
harmonize regulations in Member States 
designed to protect the privacy of 
telephone subscribers.70 Generally, the 
proposed ISDN Directive would allow 
telephone companies to collect and 
store only that information that is 
necessary to provide requested services, 
require subscriber’s consent to provide 
such information to third parties, 
guarantee adequate protection against 
unauthorized access, and require 
telephone companies to provide a call 
blocking option for calling line 
identification.
4. Areas of Inquiry

61. NTIA solicits comment on 
whether U.S. industry believes that the 
OECD Guidelines ana the COE 
Convention are adequate instruments to 
protect individuals* right to privacy over 
telecommunications networks. Should 
there be any change in U.S. 
international privacy policy beyond 
individual firms* support for voluntary 
OECD guidelines related to transborder 
data flows? What impact would 
ratification of the EC’s 1992 Privacy

*> Proposal for a Council Directive Concerning the 
Protection o f Personal Data and Privacy in the 
Context o f Public Digital Telecommunications 
Networks, in Particular the Integrated Services 
Digital Network {ISDN) and Public Digital Mobile 
Networks, SYN 288 (ISDN Directive).

Directive or ISDN Directive have on die 
NH? Would the United States need to 
adopt additional privacy laws 
applicable to the private sector to ensure 
that, as the Nil develops, it is not 
excluded from exchanging personal 
information with die EC? Could 
problems arise for international calls 
originating in the United States if the EC 
requires specific technologies or 
policies to be implemented that are 
different from those in use in the United 
States? For example, deployment of SS7 
is necessary in order for calling parties 
to block transmittal of their telephone 
number to called parties. Different 
standards exist for technological 
solutions to privacy concerns such as 
encryption. To what extent does 
international network configuration 
have an impact on privacy 
considerations? What privacy policies 
have been adopted by individual 
countries that could serve as useful 
models for the United States as it 
develops its privacy policies for the Nil?
B. International Trade Agreements: 
GATT/NAFTA

62. Issues relating to privacy will 
continue to be a growing international 
trade issue as other countries and 
regions develop their own information 
networks. Hie protection of individual 
privacy is mentioned in both the GATT 
Telecommunications Annex and the 
telecommunications chapter of die 
North American Free Trade Agreement 
(NAFTA). Both documents focus on the 
right of users and service providers to 
access and use die public 
telecommunications network on a

nondiscriminatory basis. However, 
under both GATT and NAFTA, laws or 
regulations that protect privacy of 
individuals in the processing and 
dissemination of personal data are 
permissible so long as they are not 
applied in a discriminatory manner or 
as a disguised restriction on trade.71 
Will such provisions adequately limit 
the ability of a signatory country to 
impose its own privacy framework on 
other signatory countries, while 
allowing for a free flow of information? 
Given that the telecommunications 
networks that are part of the Nil extend 
across U.S. borders into Canada and 
Mexico, will the United States need to 
consider how those countries address 
privacy issues as we develop our 
policies in this area?
V I II . C o n c lu s io n

63. NTIA hereby requests comments 
in this inquiry to be filed on or before 
March 14,1994.

Dated: February 7,1994.
L arry Irv in g
Assistant Secretary of Commerce for 
Communications and Information.
[FR Doc. 94-3165 Filed 2-10-94; 8:45 am]
BtUJNQ CODE *510-80-9

The GATT exception for privacy states that “A  
Party may take such measures as are necessary to 
ensure the security and confidentiality o f  
messages. . . GATT Doc. MTN.TNS/W/FA.at 18 
(1990). The NAFTA states that any Party to the 
agreement may pass any measure to “ensure the 
aecurity and confidentiality of messages.** or to 
“protect the privacy o f subscribers to public 
telecommunications transport networks or 
services.“ North American Free Trade Agreement, 
ait. 1302(5) (1992), Hein's No. KAV 3412.
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DEPARTMENT OF EDUCATION

Fund for Innovation in Education: 
Innovation in Education Program—  
State Content Standards for English, 
History, Geography, C ivics, Foreign 
Languages, and the Arts
AGENCY: Department of Education. 
ACTION: Notice of Proposed Priorities for 
Fiscal Years 1994 and 1995.
SUMMARY: The Secretary proposes 
absolute priorities for fiscal years 1994 
and 1995 for the Fund for Innovation in 
Education: Innovation in Education 
Program. The Secretary takes this action 
to focus Federal financial assistance on 
State content standards as the starting 
point for systemic school improvement. 
The final priorities will assist projects to 
develop and implement State content 
standards, kindergarten through grade 
12 (K—12), in English, history, 
geography, civics, foreign languages, 
and the arts, together with new 
approaches to teacher education and 
certification appropriate to the content 
standards.
DATES: Comments must be received on 
or before March 14,1994.
ADDRESSES: All comments concerning 
these proposed priorities should be 
addressed to Bryan Gray, U.S. 
Department of Education, 555 New 
Jersey Avenue, NW„ room 522, 
Washington, DC 20208-5524.
FOR FURTHER INFORMATION CONTACT: 
Seresa Simpson, U.S. Department of 
Education, 555 New Jersey Avenue, 
NW., room 522, Washington, DC 20208- 
5524. Telephone: (202) 219-1496. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Dual Party 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: The Fund 
for Innovation in Education supports 
projects that show promise of 
identifying and disseminating 
innovative educatibnal approaches at 
the preschool, elementary, and 
secondary levels. The program is 
authorized under Part F of Title IV of 
the JElementary and Secondary 
Education Act of 1965, as amended by 
the Augustus F. Hawkins-Robert T. 
Stafford Elementary and Secondary 
School Improvement Amendments of 
1988, Public Law 100-297.

The proposed priorities in this notice 
support the National Education Goal 
that calls for U.S. students to leave 
grades four, eight, and twelve having 
demonstrated competency in 
challenging subject matter.

Defining what students in a State 
should learn is a critical step in the 
process of ensuring that the State’s 
students are prepared to meet 
challenging standards. Certain States 
have already developed challenging 
content standards in one or more 
subjects that provide guidelines to local 
schools and districts for the content of 
what should be taught. The Secretary 
has supported similar efforts in the past 
in mathematics and science. Engaging 
more States in this process will help to 
achieve a national consensus on the 
importance of challenging standards for 
all students and prepare the way for 
students to reach these standards.

States, or States working with other 
entities of their own choice, may apply 
for funding to support projects in one or 
more of the disciplines cited in the 
proposed priorities. The Secretary 
believes that States must participate as 
lead agents in the development of 
content standards and related activities 
because they bear central responsibility 
in matters of education. State leadership 
is essential to coordinate efforts to raise 
standards for all students, to 
disseminate content standards, to 
influence new directions in teacher 
education and professional 
development, and to establish 
appropriate criteria for teacher 
certification. In every case the 
development of content standards must 
be accompanied by closely related plans 
for teacher education and licensing or 
certification, as well as for professional 
development and recertification. As 
States rethink their policies regarding 
teacher certification and professional 
development, they are urged to draw on 
relevant work of groups such as the 
National Board for Professional 
Teaching Standards, the National 
Association of State Directors of Teacher 
Education and Certification, and the 
National Council for the Accreditation 
of Teacher Education.

N ote: This notice of proposed priorities 
does not solicit applications. A notice 
inviting applications under these priorities 
for fiscal year 1994 will be published in the 
F ed era l R egister concurrent with or 
following publication of the notice of final 
priorities. ;*'/
Priorities

Under 34 CFR 75.105(c)(3) the 
Secretary proposes to give an absolute 
preference to applications that meet one 
of the following priorities. The Secretary 
proposes to fund under this competition 
only applications that meet one of these 
absolute priorities:
Absolute Priority 1—State Content

Standards for English

Absolute Priority 2—State Content 
Standards for History 

Absolute Priority 3—State Content 
Standards for Geography 

Absolute Priority 4—State Content 
Standards for Civics 

Absolute Priority 5—State Content 
Standards for Foreign Languages 

Absolute Priority 6—State Content 
Standards for the Arts 

Absolute Priority 7—State Content 
Standards for Two or More of the 
Disciplines in Absolute Priorities 1-6 
Ter meet one of these seven priorities, 

an application must be for a project in 
which a State, or a State in collaboration 
with other entities, carries out all of the 
following activities:

(a) Develops challenging State content 
standards, kindergarten through grade 
12 (K—12), that will be made available 
for use by local schools and districts. 
The standards must be designed to serve 
as the foundation for coherent, non- 
repetitive curricula carefully designed 
to ensure that all children study 
challenging subject material in every 
grade, K-12. The standards must cover 
English, History, Geography, Civics, 
foreign languages or the arts, or a 
combinatiori of two or more of these 
disciplines. The development of the 
standards must involve classroom 
teachers, university and school-based 
content specialists in English, History, 
Geography, Civics, foreign languages, or 
the arts; State and local school 
administrators, representatives of 
private schools, specialists in teacher 
education, representatives of the State 
legislature, the Governor’s office, State 
and local boards of education; 
representatives of business, labor, 
industry, the community at large; 
parents, and other appropriate parties. 
The standards must reflect a Statewide 
consensus.

(b) Develops model guidelines for 
effective approaches to teacher 
education and initial licensing or 
certification aligned with challenging 
State content standards. The model 
guidelines must be developed in 
cooperation with one or more 
institutions of higher education in the 
State. The work of designing these 
model guidelines must also involve 
collaboration among scholars and 
specialists, teachers and administrators 
from public or private schools, and State 
and local policymakers.

(c) Develops criteria for teacher 
recertification, and designs and pilot 
tests a model, cost-effective inservice 
professional development program for 
teachers based on challenging State 
content standards. The work of 
designing these programs must involve
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collaboration among scholars and 
specialists, teachers and administrators 
from public or private schools, and State 
and local policymakers. In addition, 
these programs must be pilot-tested in a 
variety of schools throughout each State,

(d) Provides the Secretary with a copy 
of the evaluation conducted under 34 
CFR 75.590.

To guide the activities of the project, 
each project must establish an overall 
advisory committee that includes 
representatives of each of the groups 
specified in (a) above.

Intergovernmental Review
This program is-subject to the 

requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early

notification of the Department’s specific 
plans and actions for this program.

Program Authority: 20 U.S.C. 3151.
Dated: February 7,1994.

S h aron  P . R ob in son ,
Assistant Secretary for Educational Research 
and Improvement
(Catalog of Federal Domestic Assistance 
Number 84.215E, Fund for Innovation in 
Education: Innovation in Education Program)
[FR Doc. 94-3310 Filed 2-19-94; 8:45 am] 
BILLING CODE 4000-01-P
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DEPARTMENT OF JUSTICE 

Bureau of Prisons 

28 CFR Part 524

Control, Custody, Care, Treatment and 
Instruction of Inmates; Progress 
Reports
AGENCY: Bureau of Prisons, Justice. 
ACTION: Final rule.
SUMMARY: In this document, the Bureau 
of Prisons is amending its rule on 
Progress Reports in order to update 
information noted on the progress 
report, to specify time frames for the 
preparation of a progress report, to 
allow for waiver by the inmate of the 
two-thirds review hearing, to eliminate 
provisions for the retention of outdated 
progress reports, and to make other 
procedural changes. This amendment is 
intended to update agency procedures 
(including clarification for inmates 
committed under the Sentence Reform* 
Act) and to conform to Parole 
Commission procedures concerning 
waiver of the two-thirds review hearing. 
EFFECTIVE DATE: February 11,1994. 
ADDRESSES: Office of General Counsel, 
Bureau of Prisons, HOLC Room 754, 320 
First Street NW., Washington, DC 
20534.
FOR FURTHER INFORMATION CONTACT: Roy 
Nanovic, Office of General Counsel, 
Bureau of Prisons, phone (202) 514- 
6655. - 1
SUPPLEMENTARY INFORMATION: The 
Bureau of Prisons is amending its 
regulations on Progress Reports. A final 
rule on this subject was published in the 
Federal Register on December 3,1990 
(55 FR 49976).

Revised procedures of the Parole 
Commission allow for waiver by an 
inmate of the hearing on two-thirds 
review. Section 524.41(b) is therefore 
amended to specify that a progress 
report is prepared for a two-thirds 
review unless the inmate has waived the 
parole hearing. As a separate procedural 
change, paragraph (a) of this section is 
amended to specify a time frame for a 
progress report being prepared for an 
inmate’s initial parole hearing.

An inmate committed under the 
Sentence Reform Act is not eligible for 
parole, but may instead be eligible for 
release to a term of supervision. Existing 
regulations in 28 CFR 524.41(c) specify 
that a progress report is prepared as a 
pre-release record review at least eight 
months prior to the inmate’s 
presumptive parole date. This 
amendment provides for the preparation 
of a progress report for release of an 
offender to a term of supervision.

Paragraph (d) of § 524.41 is amended 
to specify the same time frame (i.e., 
within the previous 180 days) used in 
paragraph (a) of the section.

Paragraph (e) of § 524.41 is 
redesignated as paragraph (f), and a new 
paragraph (e) is added to specify that a 
progress report be prepared at least once 
every twenty four months for each 
designated inmate. This is intended to 
help ensure continuity in maintaining 
records of an inmate’s institutional 
adjustment and accomplishments.

Section 524.42, Retention of reports, 
is removed. Each progress report 
contains a summary of previous 
progress reports, and the Bureau 
believes it unnecessary to retain the 
outdated reports.

Former §§ 524.43 and 524.44 are 
redesignated as §§ 524.42 and 524.43. 
Redesignated § 524.42 is revised to 
update the information contained in the 
current progress report. Internal 
instructions to staff specify that the 
information required by paragraph (p) 
on institutional adjustment «minimizes 
information from previous progress 
reports. Redesignated § 524.43 is revised 
to clarify the inmate’s access to progress 
reports in light of the change in 
procedures regarding retention of 
progress reports. Copies of previous 
progress reports will not be available as 
they are no longer being retained in the 
inmate’s central file following the 
preparation of a new progress report. As 
revised, § 524.43 specifies that copies 
are to be offered to inmates when they 
are newly prepared. Requests for copies 
of progress reports ordinarily are made 
by inmates at this time. If the inmate 
desires to receive a copy of a previous 
progress report, the inmate should so 
request before the progress report is 
purged from his or her central file.

Because these amendments involve 
procedural matters and impose no 
additional restrictions on inmates, the 
Bureau finds good cause for exempting 
the provisions of the Administrative 
Procedure Act (5 U.S.C. 553) requiring 
notice of proposed rulemaking, the 
opportunity for public comment, and 
delay in effective date. Members of file 
public may submit comments 
concerning this rule by writing to the 
previously cited address. These 
comments will be considered but will 
receive no response in the Federal 
Register.

The Bureau of Prisons has determined 
that this rule is not a significant 
regulatory action for the purpose of E.O. 
12866, and accordingly this rule was not 
reviewed by the Office of Management 
and Budget. After review of the law and 
regulations, the Director, Bureau of 
Prisons has certified that this rule, for

the purpose of the Regulatory Flexibility 
Act (Pub. L. 96—354), does not have a 
significant impact on a substantial 
number of small entities.
List of Subjects in 28 CFR Part 524

Prisoners.
K ath leen  M . H aw k,
Director, Bureau of Prisons.

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director, Bureau of 
Prisons in 28 CFR 0.96(p), part 524 in 
subchapter B of 28 CFR, chapter V is 
amended as set forth below.
Subchapter B— Inmate Admission, 
Classification, and Transfer

PART 524— CLASSIFICATION OF 
INMATES

1. The authority citation for 28 CFR 
part 524 continues to read as follows:

A u thority: 5 U.S.C. 301; 18 U.S.C. 3521-r 
3528, 3621, 3622,3624,4001, 4042, 4081. 
4082 (Repealed in part as to offenses 
committed on or after November 1 ,1987), 
5006-5024 (Repealed October 12,1984 as to 
offenses committed after that date), 5039; 21 
U.S.C. 848; 28 U.S.C. 509, 510; 28 CFR 0.95- 
0.99.

2. Section 524.41 is amended by 
revising paragraphs (a), (b), (c), and (d), 
by redesignating paragraph (e) as 
paragraph (f), ana by adding a new 
paragraph (e) to read as follows:
§ 524.41 Types of progress reports. 
* * * * *

(a) Initial Hearing—prepared for an 
inmate’s initial parole hearing when 
progress has not been summarized 
within the previous 180 days.

(b) Statutory Interim/Two-Thirds 
Review—prepared for a parole hearing 
conducted 18 or 24 months following a 
hearing at which no effective parole 
date was established, or for a two-thirds 
review (see 28 CFR 2.53) unless the 
inmate has waived the parole hearing.

(c) Pre-Release—
(1) Record Review—prepared for and 

mailed to the appropriate Parole 
Commission office at least eight months 
prior to the inmate’s presumptive parole 
date.

(2) Final—prepared at least 90 days 
prior to the release of an offender to a 
term of supervision.

(d) Transfer Report—prepared on an 
inmate recommended and/or approved 
for transfer to a community corrections 
center (CCC) or to another institution 
and whose progress has not been 
summarized within the previous 180 
days.

(e) Biennial Report—a progress report 
shall be completed on each designated
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inmate at least once every 24 months if 
not previously generated for another 
reason required by this section.
* * * * *

§524.42 [Removed]
§§ 524.43 and 524.44 [Redesignated as 
§§524.42 and 524.43 and Revised]

3. Section 524.42 is removed and 
§§ 524.43 and 524.44 are redesignated as 
§§ 524.42 and 524.43 and are revised to 
read as follows:
§ 524.42 Content of progress reports.

Staff shall include the following in 
each progress report:

(a) institution (full name) and Date;
(b) Type of Progress Report;
(c) Committed name;
(d) Registration number;
(e) Age;
(f) Present security and custody level;
(g) Offense(s) for which committed;
(h) Sentence;
(i) Date sentence began;
(j) Time served to date, including jail 

time credit;

(k) Good conduct time/Extra good 
time earned;

(l) Statutory good time withheld or 
forfeited; Disallowed good conduct 
time;

(m) Projected release date;
(n) Most recent Parole Commission 

action, including any special conditions 
or requirements (if applicable);

(o) Detainers and pending charges on 
file;

(p) Institutional adjustment; this 
ordinarily includes information on the 
inmate’s:

(1) Program plans;
(2) Work assignments and skills 

acquired;
(3) Educational/vocational 

participation;
(4) Counseling programs;
(5) Incident reports;
(6) Institutional movement;
(7) Physical and mental health, 

including any significant mental or 
physical health problems, and any 
corrective action taken; and

(8) Financial responsibility.

(q) Release planning:
(1) Where appropriate, staff shall 

request that the inmate provide a 
specific release plan;

(2) Staff shall identify available 
release resources (including CCC) and 
any particular problem that may be 
present in release planning.
§ 524.43 Inmate’s access to progress 
reports.

Upon request, an inmate may read 
and receive a copy of any progress 
report retained in the inmate’s central 
file which had been prepared on that 
inmate after October 15,1974. Staff 
shall allow the inmate the opportunity 
to read a newly prepared progress report 
and shall request the inmate sign and 
date the report. If the inmate refuses to 
do so, staff witnessing the refusal shall 
document this refusal on the report.
Staff shall then offer to provide a copy 
of the progress report to the inmate.
[FR Doc. 94-3285 Filed 2-10-94; 8:45 am)
BILLING CODE 4410-05-P
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DEPARTMENT OF EDUCATION
[CFDA No. 84.215C]

Fund for Innovation in Education: 
Technology Education Program; 
Notice Inviting Applications for New 
Awards for Fiscal Year 1994

Purpose of Program: To provide 
assistance to develop materials for 
educational television and radio 
programming for use in elementary and 
secondary education together with 
programs that use telecommunications 
and video resources for the instruction 
of public and private elementary and 
secondary school students and for 
related teacher training programs for 
public and private school teachers. 
Telecommunications means the full 
range of technologies that can be used 
for educational instruction.

Eligible Applicants: State educational 
agencies (SEAs), local educational 
agencies (LEAs), institutions of higher 
education, private schools, and other 
public and private agencies, 
organizations and institutions.

Deadline for Transmittal of 
Applications: April 29,1994.

Deadline for Intergovernmental 
Review: June 28,1994.

Applications Available: March 7, 
1994.

Estimated Available Funds:
$ 1,000,000.

Estimated Range of A wards: $5,000-
$ 200,000.

Estimated Average Size of Awards: 
$50,000.

Estimated Number of Awards: 20.
Note: The Department is not bound by any 

estimates in this notice.
Project Period: Up to 36 months.
Budget Period: 12 months.
Applicable Regulations: The 

Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 
85, and 86.

Priorities: The priorities in the notice 
of final priorities for this program, as 
published elsewhere in this issue of the 
Federal Register, apply to this 
competition. This program and the 
priorities support die National 
Education Goals.

Selection Criteria: In evaluating 
applications for grants under this 
competition, the Secretary uses the 
selection criteria in 34 CFR 75.210(b). 
Under 34 CFR 75.210(c), the Secretary is 
authorized to distribute an additional 15 
points among the criteria to bring the 
total to a maximum of 100 points. For 
this competition, the Secretary 
distributes the additional points as 
follows:

Plan of operation. (34 CFR 
75.210(b)(3)). Ten additional points are 
added to this criterion for a possible 
total of 20 points.

Evaluation Plan. (34 CFR- 
75.210(b)(6)). Five additional points are

added to this criterion for a possible 
total of 15 points.

For Applications or Information 
Contact: Beverly Coleman or Adria 
White, U.S. Department of Education, 
555 New Jersey Avenue, NW., room 502, 
Washington, DC 20208-5644.
Telephone (202) 219-2116. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339 (in Washington, DC 202 
area code, telephone 708-9300) between 
8 a.m. and 8 p.m., Eastern time, Monday 
through Friday. Information about the 
Department’s funding opportunities, 
including copies of application notices 
for discretionary grant competitions, can 
be viewed on the Department’s 
electronic bulletin board (ED Board), 
telephone (202) 260-9950; or on the 
Internet Gopher Server at 
GOPHER.ED.GOV (under 
Announcements, Bulletins and Press 
Releases). However, the official 
application notice for a discretionary 
grant competition is the notice 
published in the Federal Register.

Program Authority: 20 U.S.C. 3151, 3153.
Dated: February 3,1994.

Sharon P. Robinson,
A ssistant Secretary fo r  Educational Research 
and Improvement.
(FR Doc. 94-3309 Filed 2 -10-94; 8:45 am) 
BILLING CODE 4000-01-P
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DEPARTMENT OF EDUCATION

Fund for Innovation in Education (FIE); 
Technology Education Program—  
Teacher Networking Project
AGENCY: Department of Education. 
ACTION: Notice of Final Priorities for 
Fiscal Year 1994.
SUMMARY: The Secretary announces an 
absolute priority for Fiscal Year 1994 
under the Fund for Innovation in 
Education: Technology Education 
Program for teacher networking projects. 
The Secretary takes this action to focus 
Federal financial assistance on model 
projects that demonstrate compelling 
applications of electronic networks in 
support of teacher professional 
development. The priority is intended 
to (1) increase teacher participation in 
learning communities o f colleagues to 
enhance teachers’ access to resources for 
self improvement, and (2) provide more 
information about how teachers can use 
electronic networks as an effective 
means of professional development. The 
Secretary also announces a competitive 
priority for projects that propose 
particularly effective ways of providing 
professional development networks for 
teachers in schools with concentrations 
of students from poor families.
EFFECTIVE DATE: These priorities take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these priorities, call or write the 
Department of Education contact 
person.
FOR FURTHER INFORMATION CONTACT: 
Beverly Coleman or Adria White, U.S. 
Department of Education, 555 New 
Jersey Avenue, N.W., Room 502, 
Washington, D.C. 20208—5644. 
Telephone: (202) 219-2116. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339 between 8 a.m. and 8 
p.m., Eastern time, Monday through 
Friday.
SUPPLEMENTARY INFORMATION: The 
absolute priority in this notice supports 
the National Education Goals, and in 
particular Goal Three, which calls for 
American students by the year 2000 to 
demonstrate competency in challenging 
subject matter and for all students to 
learn to use their minds well, so they 
are prepared for responsible citizenship, 
further learning and productive 
employment.

One promising approach to meeting 
the instructional challenges that arise 
from implementing standards-based 
reform is to provide teachers with

immediate access to information and 
help. This is possible when teachers, 
linked through a computer-based 
electronic network, form a learning 
community that allows participants to 
draw upon the combined knowledge 
and resources of all participants in the 
network and bring those resources to 
bear on questions they face in their own 
classrooms.

Electronic networks designed to 
enhance teacher professional growth are 
becoming increasingly available to 
teachers. For example, at least 25 States 
now have Statewide electronic 
networks. Yet there is little 
understanding of what it takes for a 
network to be successful in meeting user 
needs, to be cost effective, and to 
maintain continuing user interest and 
gamer long-term financial support.

Through this absolute priority, the 
Secretary intends to support projects 
that model compelling applications of 
electronic networking in support of 
teacher professional development. By 
providing support for the demonstration 
of model networking projects, the 
Secretary intends to stimulate and 
promote the practice of teacher 
networking, and to learn more about 
what it takes for teacher networks to be 
effective.

The implementation of standards- 
based reform presents particularly 
severe challenges to schools located in 
areas plagued by poverty and economic 
distress. Teachers in schools that serve 
large numbers of low-income students 
frequently lack access to professional 
development resources and 
opportunities. The Secretary intends to 
address this problem by providing 
support for projects that offer 
particularly effective professional 
development opportunities by means of 
electronic networks to teachers in 
schools with high concentrations of 
students from low-income families.

On November 12,1993, the Secretary 
published a notice of proposed 
priorities for this program in the Federal 
Register (58 FR 60009).

Note: This notice of final priorities does 
not solicit applications. A notice inviting 
applications under this competition is 
published elsewhere in this issue of the 
Federal Register.
Analysis of the Comments and Changes

In response to the Secretary’s 
invitation in the notice of proposed 
priorities, five parties submitted 
comments. An analysis of ¿he comments 
follows, f

Comment: Two commenters suggested 
that training of network participants in 
the use of telecommunications be 
required as part of the project activities.

Discussion: The Secretary agrees that 
effective user training is an essential 
element that should riot be overlooked 
in developing successful models of 
electronic networking.

Changes: The priority has been 
modified to require a model networking 
project to include teacher training in the 
use of the network as one of the 
required professional development 
activities.

Comment: One commenter suggested 
that the Secretary reward applications 
that propose to place the connection to 
the network as close as possible to the 
teachers’ workspace.

Discussion: Tne Secretary intends to 
allow the greatest amount of flexibility 
and variety in the projects that are 
funded. Teacher professional 
development occurs in a variety of 
settings and therefore, connections to 
networks will be encouraged in 
classrooms, in teachers’ homes, at 
teacher training centers, or other places 
where professional development can be 
fostered.

Changes: None.
Comment: One commenter suggested 

that the Secretary give special 
consideration to networking projects 
that provide connections with 
university and college systems. Another 
commenter suggested that grant funds 
should be specially reserved for 
institutions of higher education and that 
network proposals from institutions 
should not compete with State-wide 
network initiatives. Another commenter 
suggested that State-wide networks that 
allow access by all public schools be 
encouraged. The commenter also 
recommended that priority be given to 
State-wide networks that include 
cooperative efforts among school 
districts, State departments of 
education, and universities.

Discussion: The Secretary did not 
specify who should be included in an 
electronic network in order to allow 
potential applicants the greatest 
flexibility to form projects to meet local 
and State needs. Therefore, colleges and 
universities could be included in 
networking projects. The Secretary 
hopes to fund projects that vary in terms 
of size, organizational arrangements, 
technology applications, and 
networking approaches. The Secretary 
encourages a broad range of participants 
to ensure that successful models of 
electronic networks are developed and 
documented. The design of the project 
will be left to the discretion of the 
applicant.

Changes: None. ' . •
Comment: One commenter suggested 

that the priority require projects to 
include support to help learning-
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challenged students gain access to 
resources available through networks.

Discussion: The Secretary hopes to 
fund a broad range of projects that 
demonstrate successful models of 
teacher professional development. A 
project that trains teachers to help 
learning-challenged students to 
participate in electronic iietworking 
activities is allowable; however, projects 
would not be required to have such a 
focus. '

Changes: None.
Comment: One commenter suggested 

that schools serving poor families be 
linked with schools that already have 
access to a variety of resources through 
networks.

Discussion: The Secretary recognizes 
the need to provide special attention to 
schools serving poor families and has 
already addressed this concern in the 
competitive priority. The Secretary will 
award a 10-point preference through the 
competitive priority to model projects 
that use electronic networks for teachers 
in schools and classrooms with high 
concentrations of students from low- 
income families. However, the project 
design and strategy will be left to the : 
discretion of the applicant.

Changes: None.
Comment: One commenter suggested 

that the priority require that projects 
utilize the Internet. Another commenter 
suggested that the Secretary emphasize 
the support of electronic networks in 
rural areas.

Discussion: The Secretary believes 
that both of these comments are already 
addressed in the priority. First, the 
priority requires that each teacher 
networking project provide teachers 
access to education data bases and other, 
sources of information, including access 
to the Internet Second, the Secretary 
suggests one example of professional 
development activities might be a 
project that prepares teachers to expand 
learning opportunities for students in 
inner-city urban or isolated rural 
schools. The competitive priority also 
gives a 10-point preference to projects 
that use electronic networks to serve 
teachers in schools and classrooms with 
high concentrations of students from 
low-income families, many of which 
may be located in rural areas.

Changes: None.
Comment: One commenter suggested 

that line charges and costs for release 
time for school personnel to participate 
in networking activities be allowed as 
part of the project funding.

Discussion: Both telecommunications 
charges and costs for release time for 
school personnel to participate in 
training that utilizes electronic

networking are allowable costs. 
However, those costs must be justified 
within the guidelines set forth by the 
Education Department General 
Administrative Regulations (34 CFR 
74.170-74.176) and the FIE Program.

Changes: None.
Priorities 
Absolute Priority

Under 34 CFR 75.105(c)(3) the 
Secretary gives an absolute preference to 
applications that meet the following 
priority. The Secretary funds under this 
competition only applications that meet 
this absolute priority:
Model Projects That Demonstrate 
Applications of Electronic Networks for 
Teacher Professional Development

The Secretary is seeking teacher 
networking projects that are designed to 
achieve the following purposes (a) 
increase teacher access to and 
participation with their colleagues in 
electronic networks that provide 
resources for professional development; 
and (b) improve student instruction in 
the core subjects of English, science, 
mathematics, history, geography, civics, 
foreign languages and the arts..

Each proposed teacher networking 
project must include the following:

(1) A unifying focus for the 
professional development activities of 
the network on some aspect of 
standards-based reform. For example, a 
network might focus its activities on 
helping teachers make the adjustments 
needed within their classrooms to meet 
challenging State content standards in 
one of the core subjects; expanding 
learning opportunities for students in 
inner-city urban or isolated rural 
schools; or changing classroom 
instructional practices to incorporate 
hands-on learning, motivate students to 
meet more demanding expectations, or 
improve the quality and use of student 
assessments.

(2) Computer-based electronic 
communication among individuals and 
groups of individuals; exchange of 
textual information, including transfer 
of documents; and provision of access to 
education data bases and other sources 
of information, including access to 
Internet.

(3) Professional development 
activities that include creating a 
learning community of professional 
colleagues with a clearly defined 
common interest; linking participating 
teachers with one another and with 
researchers and other sources of 
research and practical knowledge about 
the defined area of interest; facilitating

and providing structure for focused 
electronic discussions by network 
participants; training teachers to make 
effective use of networking resources; 
and providing direct and timely 
responses to teachers’ questions.

(4) Documentation activities that 
describe critical events in planning, 
implementing, and operating the 
network; that archive and analyze the 
results of network use; and that 
summarize data about user needs, cost 
effectiveness, and long-term network 
maintenance that have been compiled 
from the project experiences.
Competitive Priority

Within the absolute priority specified 
in this notice, the Secretary, under 34 
CFR 75.105(c)(2)(i), gives preference to 
applications that meet the following 
competitive priority. The Secretary 
awards up to 10 points to an application 
that meets this competitive priority in a 
particularly effective way. These points 
are in addition to any points the 
application earns under the selection 
criteria for the program: Projects that 
use electronic networks to provide 
professional development opportunities 
for teachers in schools and classrooms 
with high concentrations of students 
from low-income families.
Intergovernmental Review

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program.
APPLICABLE PROGRAM REGULATIONS: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 
85, and 86.

Program Authority: 20 U.S.C. 3151, 3153. 
(Catalog of Federal Domestic Assistance 
Number: 84:215C Secretary’s Fund for 
Innovation in Education: Technology 
Education Program)

Dated: February 3,1994.
Sharon P. Robinson,
Assistant Secretary for Educational Besearch 
and Im provem ent
(FR Doc. 94-3302 Filed 2-10-94; 8:45 am} 
BILLING CODE 4000-01-P
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28 C FR
42____
511____.

524___ ________....._____ _____6856
551......______ _______________5514
600— .................... ............5321
603 .5321
Proposed Rules: 
551 — ______ ............5926
29 C FR

504.......... ..................5484, 5486
1601 ______________ ...— ..... 5708

1915.
1917— ............. ........

...........6126
_______6126

1 9 1 6 6 1 9 6
1926.......................... ...........6126
1928.......................... ...........6126

30 CFR
913 . .................. ......... .4832
915............................ ...... — 5709
Proposed Rules:
840........  ........ ........ 6 9 9 7
842___________.......— ___.....6227
843____________ _____ — ......6227

31 C FR
348.........................
500_______ ___

....... —5723

............5696
550_______ _____ _____5105

32 CFR
228..................................... 5948

33 CFR
100..........................„5322, 5950
110......................... .........—5951
117— ............. .........„5953
161_____  ____„....—117, 5323
165__ 5324, 5950, , 5951, 5954
Proposed Rules:
117___ _______........... 5970
34 CFR
Proposed Rules:
Ch. VI........... :..... ........ „.5560
600.......................... ............6446
609 ...........6997
667____________ ............6227

36 CFR
Proposed Rules:
223.......................... ...........4879

38 CFR , || §
3..................... .......... ..................5106, 6218
14..... ...................... ...........6564
Proposed Rules:
3........................ ...... .5161, 6607

39 CFR
233.......................... ...........5326
40 CFR
52.......5327, 5330, 5332, 5724,

60.......................... .
5955,6219 

.5107, 5955
81..... .................... . —...... 5332
180........................ .. ...........4834
185..... .................... ...... ..„5108
186.......................... .4834, 5108
261.......................... ...........5725
300....................... . ...........5109
712—............ _____ 5956
7 1 6 - ...................... ...........5956
763— .... ............. ...... ......5236

Proposed Rules:
50— .....................................5164
52— ...5370, 5371, 5374, 5742,

6608
55.,.. .....................................5745
61 —------------------- ......„5674
63____ _____________ ...4879,5868
81_____........... ........... 5374, 6608
141.__________
156..........................
165.___ __________
180.............. ...........

-_______ 6332
..5971, 6712
.......— .6712
............ 5972

430.......................... ............ 4879
704.......................... ......„„„6610
41 CFR
101-38...-............. ............. 5962
Proposed Rides:
201- 1 ;_______ ______ —........4978
201-3........ ............. ............4978
201- 20................... ............ 4978
201-39.................... ............4978
42 CF R
400......... ................. -------- 6570
410........................ ............6570
413. .................. „6570
489________  ______.............6570
496 , 6570
Proposed Rules:
433.......................... ............4660
489...............„.. — ............ 6228
44 C FR
64..__________ ___ _______ — 5726
65— ..______ 5727, 5728, 5730
67____________ ____ „" .5731j 5732
Proposed Rules:
67_________ _______ —5747, 5748
45 C FR
233_____________   ..— „„.4835
46 C FR
15.......      4839
Proposed Rules:
503— —   — — .....6610
514__________________ 4885, 5974
680_________________________ 5974
581............... . ...4885, 5974
47 CFR
73____ ______ ______6220
Proposed Rules:
2.................................. 5166
68.................... ..... ......5166
73 ..,,6230, 6231
48 CFR
995 5335
252..... —_____ ______5335
525................... ....... ....5484
552................... ............5484
904................... ........ ...6221
925..... ............. ...........,6221
952...... ........ . ........... 6221
970......... .......... 5529, 6221
Proposed Rules:
15.............„...... ___ :__5750
31..................... ........... 5750
42..................... .......... 5750
46 .................................5750
52..................... ...... „..„5750
516................... —........„5561
552........... ....5561, 6231

.6559

.5924
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912 . ■................5751
oco ] ..................ifiTfil
970 ...... ...5751
1819___ _ ......... ........ 15974
1852......---------------- --- -'5974
49CFR
192............_______ _________6579
195..........._______ - ________ 6579
207 :________  ...6585
<*5n H | 5262
1002 ..................4843
1051___  ... ■ ............. « 2 2 1

1007 H ...........51.10
1249...—  1_______.5140

1312 -4843, 6221
■Proposed «ules: 
192_ ______ ____J5468
391____ ______....... .5376
50CFR
17.......4845, 5306, 5494, 5499, 

5820
32...... ................ ..6680,6686
228 5111
641..................... ......... .6588
842 5063
551. ................ 5128
852 6221
« » .: ........... ....... ..5796,S222
675........... ......... ........’6222

Proposed Rules:
4 7  ___ «*887,4888,‘551V5877
625____________   ...¡5884
644.. _____.............._____ .5978
«46.......    .5562
>6&L.______    .5563/6282
681..............    4895
676_________    ...5979
685.. ..................   .....4898

p u b u c  ?t*ws
Note: The list of Public Laws 
for the'first session df the 
103d Congress‘■has’been

completed and will resume 
when bills are enacted into 
>tew during the 'second session  
of the 103d Corgress, which 
convenes on Januaiy 25, 
1994.

A cumulative list of Public 
Laws for the first session of 
the 103d Congress was 
published in Part IV of the 
Federal Register on January



INFORMATION ABOUT THE SUPERINTENDENT OF DOCUMENTS' SUBSCRIPTION SERVICE

Know when to expect your renewal notice and keep a good thing coming. To keep our subscription 
prices down, the Government Printing Office mails each subscriber only one renewal notice. You can 
learn when you will get your renewal notice by checking the number that follows month/year code on 
the top line of your label as shown in this example:

A renewal notice will be 
sent approximately 90 days 
before this date.

A renewal notice will be 
sent approximately 90 days 
before this date.

DEC94 R 1
JOHN SMITH
212 MAIN STREET
FORESTVILLE MD 20747

AFRDO SMITH212J DEC94 R 1
JOHN SMITH
212 MAIN STREET
FORESTVILLE MD 20747

To be sure that your service continues without interruption, please return your renewal notice promptly. 
If your subscription service is discontinued, simply send your mailing label from any issue to the
Superintendent of Documents, Washington, DC 20402-9372 with the proper remittance. Your service 
will be reinstated.

To change your address: Please SEND YOUR MAILING LABEL, along with your new address to the 
Superintendent o f Documents, Attn: Chief, Mail List Branch, Mail Stop: SSOM, Washington 
DC 20402-9373. *

To inquire about your subscription service: Please SEND YOUR MAILING LABEL, along with 
your correspondence, to the Superintendent of Documents, Attn: Chief, Mail List Branch, Mail 
Stop: SSOM, Washington, DC 20402-9375.

lb  order a new subscription: Please use the order form provided below.

Superintendent of Documents Subscription Order Form 

□YES, please enter my subscriptions as follows:

Charge your order.
tVe e a s y !____

To fax your orders (2021512-2233

——  subscriptions to Federal Register (FR); including the daily Federal Register, monthly Index and USA List 
of Code of Federal Regulations Sections Affected, at *490 (»612.50 foreign) each per year.

----- subscriptions to Federal Register, daily only (FRDO), at *444 (*555 foreign) each per year.
The total cost of my order is $ (Includes
regular shipping and handling.) Price subject to change.

Company or personal name (Please type or print)

Additional address/attentlon line 

Street address

City, State, Zip code

Daytime phone including area code 

Purchase order number (optional)

For privacy, check box below:
□  Do not make my name available to other mailers 
Check method of payment
□  Check payable to Superintendent of Documents
U G PO Deposit Account n  1 1 1 1
O VISA □  MasterCard (expiration date)

C  ~ T T T ~ m i  1 1 1 i m
Thank you for your order!

Authorizing signature 1/94
Mall To: Superintendent of Documents

P.O. Box 371954, Pittsburgh, PA 15250-7954



The atriber&ic tefdt behind the ®ews . .

The Weekly 
Compilation of

Presidential
Documents

This unique service provides up-to-date 
information on Presidential policies 
and announcements, ft contains the 
full text of the President's public 
speeches, statements, messages to 
Congress, news conferences, and ether 
Presidential materials released by the 
White House.
The Weekly Compilation carries a

Monday dateline and covers materials 
released during the ¡preceding week. 
Each issue contains an Index of 
«Contents end a Cumulative Index to 
Prior Issues.
Separate indexes are published 
periodically. Other features include 
lists of acts approved by the 
President, nominations submitted to

the Senate, a  checklist of White 
House press releases, and a digest df 
other Presidential activities and White 
House announcements.

Published by the Office of the Federal 
Register, National Archives and 
Records Administration.

Order Processing Code:

*5420
Superintendent o f D ocum ents Subscription O rder Form

Charge your order.
ft’s easy!

4 Ü ■ M BEssa war i
K m m m

□  YES,please enter.
c a n k e e p  u p t o  d a te  o n  P r e s id e n t ia l a c t iv it ie s .

□  $ 1 0 3  F ir s t  C la s s  M a il

To fax your orders (202) 512-2233

o n e  y e a r  s u b s c r ip t io n s  f o r  th e  Weekly Compilation of Presidential Documents (PD ) s o  I

□  $65  R e g u la r  M a il

T h e  to ta l c o s t o f  m y  o r d e r  is  $  _________ . P r ic e  in c lu d e s
re g u la r d o m e s tic  p o s ta g e  and handling a n d  Is  s u b je c t to  
ch a n g e . I n te r n a t io n a l c u s to m e rs  p le a s e  a d d  2 5 % .

(Company or personal name) (Please type or piirit)

(Additional address/attemion line)

(Street address)

(City/State, Z ipcode)

(Daytime phone including area code)

For privacy, check box below:
□  D o not make my nam e "available to other mailers 
Check method of payment:
□  C h e c k  p a y a b le  to  S u p e rin te n d e n t o f  D o c u m e n ts

□ G P O  D e p o s h  A c c o u n t

□  V I S A  □  M a s t e r C a r d (expiration)
- □

(Authorizing signature) 1/94

Thank you fo r  your order7

(Purchase order no.)
M a il to : S u p e r in te n d e n t o f  D o c u m e n ts

P .O .B o x  3 7 19 5 4 , P itts b u rg h , P A  1 5 2 5 0 -7 9 5 4



Announcing the Latest Edition

Revised
•992

The
Federal Register: 
What It Is 
And
How To Use It

The Federal 
Register:
What It Is 
and
How to Use It
A Guide for the User of the Federal Register-- 
Code of Federal Regulations System

T h is  h a n d b o o k  is  u s e d  f o r  th e  e d u c a t io n a l 

w o r k s h o p s  c o n d u c t e d  b y  th e  O f f ic e  o f  th e  

F e d e r a l R e g is te r . F o r  th o s e  p e r s o n s  u n a b le  to  

a tte n d  a  w o r k s h o p , t h is  h a n d b o o k  w i l l  p r o v id e  

g u id e lin e s  f o r  u s in g  th e  F ederal R eg ister  a n d  

r e la t e d  p u b lic a t io n s , a s  w e ll a s  a n  e x p la n a t io n  

o f  h o w  to  s o lv e  a  s a m p le  r e s e a r c h  p r o b le m .

Price $7.00

Superintendent of Documents Publications Order Form
Order processing code:

*6173
□  y e s , please send me the following:

V IS ACharge your order.
It’s Easyl

To fax your orders (202)-512-2250

copies of The Federal Register-W hat It is  and How To Use It, at $7.00 per copy. Stock No. 069-000-00044-4

The total cost of my order is $ International customers please add 25%. Prices include regular domestic
postage and handling and are subject to change.

Please Choose Method of Payment:
I I Check Payable to the Superintendent of Documents 
1 I GPO Deposit Account 1 í I \ 1 — HI- 0 
□  VISA or MasterCard Account

(Company or Personal Name)

(Additional address/attention line)

(Street address)

(City, State, ZIP Code)

(Daytime phone including area code) :

(Please type or print)

(Credit card expiration date) Thank you for 
your order!

(Authorizing Signature) (R ev. 1-93)

(Purchase Order No.)
YES NO

May we make your name/address available to other mailers? U  D
Mail To: New Orders, Superintendent of Documents 

P.O. Box 371954, Pittsburgh, PA 15250-7954



Order Now!

The United States 
Government Manual 
1993/94

As the official handbook of the Federal Government, 
the M anual is the best source of information on the 
activities, functions, organization, and principal officials 
of the agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi-official 
agencies and international organizations in which the 
United States participates.

Particularly helpful for those interested in where to go 
and who to see about a subject of particular concern is 
each agency's "Sources of Information" section, which 
provides addresses and telephone numbers for use in 
obtaining specifics on consumer activities, contracts and 
grants, employment, publications and films, and many 
other areas of citizen interest. The M anual also includes 
comprehensive name and agency/subject indexes.

Of significant historical interest is Appendix C, 
which liste the agencies and functions of the Federal 
Government abolished, transferred, or changed in 
name subsequent to March 4, 1933.

The M anual is published by the Office of the Federal 
Register, National Archives and Records Administration.

$30.00 per copy

The United States
Government Manual 1993/94

■g1 ■; ̂ u»r  "«ar y  . 'm a r —

S u p e r in t e n d e n t  o f  D o c u m e n t s  Publications O r d e r  F o r m

O rder Processing Code:*6395 Charge your order.
It’s easyI

To fax your orders (202) 512-2250

□  •YES , please send m e____ .copies of the The United States Government Manual, 1993/94 S/N 069-000-00053-3
at $30.00 ($37.50 foreign) each.

The total cost of my order is $ _______ . Price includes regular domestic postage and handling and is subject to change.

(Company or personal name) (Please type or print)

(Additional address/attention line)

(Street address)

(City, State, Zip code)

(Daytime phone including area code) 

(Purchase order no.)

Please choose method of payment:
□  Check payable to the Superintendent of Documents
□  GPO Deposit Account
G  VISA □  MasterCard Account

(Credit card expiration date)

- □

I I I I I I I I I I I I I I I I ITTT1
Thank you fo r  

your order!

(Authorizing signature) (R#v 9/93)

Mail to: Superintendent of Documents
P.O. Box 371954, Pittsburgh, PA 15250-7954



D o c u m e n t
D r a ft in g
H a n d b o o k

Federal Register 
Document 
Drafting 
Handbook
A Handbook for 
Regulation Drafters

This handbook is designed to help Federal 
agencies prepare documents for 
publication in the Federal Register. The 
updated requirements in the handbook 
reflect recent changes in regulatory 
development procedures, 
document format, and printing 
technology.

Price $5.50

Superintendent of Documents Publication Order Form
Order processing code: * 5 1 3 3

YES 9 please send me the following indicated publications:

___;__copies of DOCUMENT DRAFTING HANDBOOK at $5.50 each. S/N 060-000-00037-1

E M iCharge your order.
Its  easy!

To fax your orders and Inquiries—(202) 512-2250

1 . The total cost of my order is $________ Foreign orders please add an additional 25%.
All prices include regular domestic postage and handling and are subject to change.

Please Type or Print
2 _________________ ___________ _

(Company or personal name)

(Additional address/attsntion line)

(Street address)

(City, State, ZIP Code)
t ) _______________
(Daytime phone including area code)

3. Please choose method of payment:
□  Check payable to the Superintendent of Documents
□  G PO Deposit Account
□  VISA or MasterCard Account

1 - 0

r n ~ r n r r r .  , , 0  . ; T t i 1
Thank you  fo r  yo u r orderi

(Credit card expiration date)

(Signature) (Rev 12/91)

4. Mail lb: New Orders, Superintendent of Documents, P.O. Bax 371954, Pittsburgh, PA 15250-7954



New Publication
List of CFR Sections 
Affected
1973-1985
A Research Guide
These four volumes contain a compilation of the “List of 
CFR Sections Affected (LSA)” for the years 1973 through 
1985. Reference to these tables will enable the user to 
find the precise text of CFR provisions which were in 
force and effect on any given date during the period 
covered.

Volume II (Titles 17 thru 2 7 ) . . . . . . . . . .  . .$25.00
Stock Number 069-000-00030-4

Volume III (Titles 28 thru 4 1 ).......................$28.00
Stock Number 069-000-00031-2

Volume IV (Titles 42 thru 5 0 ) . . . . . . . . . . .  $25.00
Stock Number 069-000-00032-1

$27.00Volume I (Titles 1 thru 16)......................
Stock Number 069-000-00029-1

Superintendent of Documents Publications Order Form 
W f i T  C harge r e p o r t e r .

P lease  Type or Print (F o rm  is  a lig n e d  fo r  ty p e w rite r u se .) To fax your orders and inquiries—(202) 512-2250
P rice s in c lu d e  re g u la r d o m e stic  postage an d  h a n d lin g  a n d  a re  g o o d  th ro u g h  12/92. A fte r  th is  date, p le a se  c a ll O rd e r  an d  
In form atio n  D e s k  at 2 0 2 -7 8 3 -3 2 3 8  to  v e r ify  p ric e s . In te rn a tio n a l cu sto m e rs p le a se  a d d  2 5 % .

Qty. Stock N um ber T itle P rice
Each

Total
P rice

1 0 2 1 -6 0 2 -0 0 0 0 1 -9 C a ta lo g — B e stse llin g  G o v e rn m e n t B o o k s F R E E F R E E

Total fo r Publications

(Company or personal name) (Please type or print)

(Additional address/attention line)

(Street address)

(City, State, ZIP Code)
i__ ) ______________________________
(Daytime phone including area code)
Mall order to:
Nwr Orders, Superintendent of Documents 
WX Box 371954, Pittsburgh, PA 15250-7954

Please Choose Method of Payment:
I I C h e c k  p a y a b le  to  th e  S u p e rin te n d e n t o f  D o c u m e n ts

EU G P O  D e p o s it  A c c o u n t  ________ ______ ____ I~1 I

EU V I S A  o r  M a s te rC a rd  A c c o u n tr r r
.(Credit card expiration date) Thank you fo r  your order!

(Signature) Rev 6-92



Public Papers 
of the 
Presidents 
of the
United States
Annua! volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White Home.

Volumes for the following years are available; other 
volumes not listed are out of print.

Ronald Reagan George Rush

|UUU, t | ___

1983
(Book H)

t m
(Book I ) ___ t w  e»

MM 
(Book O) ______ $3808

1965
(Book I )___ „43440

198S
(B irn li If) _______$3840

1908
(Book i ) ___ .$3740

1988
(Knnk II)

M87
f f lm k  n ______ 93340

9*87

1988
(Book 1) ____ 438.00

1988-89
(Book O)

1 9 3 9
(Book 1) ̂ ..^.^$38.00
1 9 8 9
(Book II)____ ___$40480

1 9 9 0
(Book I) .♦♦...............$41.00

1 9 9 0
(Book II)_______ $41.00

1 9 9 1
(B ook I ) .................. 44190

1 9 9 1
(B ook II)..__  444,00

1 9 9 2
(B ook I)..._______$47.00

1 9 9 2
(B ook  II) —„............$49.39

Published by the Office of the Federal Register. National 
Archives and Records Administration

M a il o r d e r  to :
N e w  O r d e r s , S u p e rin te n d e n t o f  Documents 
P .O . B o x  371954, P itts b u rg h , P A  15250-7954

(Rev. 1/94)
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