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Presidential Documents

Title 3—
The President

‘Proclamation 6646 of January 14, 1994

Religious Freedom Day, 1994

By the President of the United States of America

A Proclamation

This past year, the Religious Freedom Restoration Act of 1993 was enacted,
reaffirming our sol guarantee of our
Bill of Rights. In th iti n’s founders, this legislation
embraces the abiding principle that our laws and institutions must neither
impede nor hinder, but rather preserve and promote, religious liberty. As
it is inscribed on the Liberty Bell in Philade phia, the words of Leviticus
ring” out, “Proclaim liberty throughout the land unto all the inhabitants
thereof.” Our government did not create this liberty, but it cannot be too
vigilant in securing its blessings.

It is no accident of authorship that the right to free exercise of religion
is the first freedom granted by our Bill of Rights. The framers of the Constitu-
tion well recognized the awesome power of religious liberty, not only to
unite the citizenry in common cause, but also to empower us to question
age-old beliefs and lift this Nation toward enlightenment. Today, as we
face a crisis of conscience in our families and communities, as children
murder children in our schools, as neighbor turns awa

on frightening city streets—toda

wisdom of our country’

Religious freedom heltps to give America’s peofple a character independent
ostering the formation o

of their government, individual codes of ethics,
without which a democracy cannot survive. For more than two centuries, '
this freedom has enabled us to live together in a peace unprecedented
in the history of nations. To be both the world’s strongest democracy and
its most truly multi-ethnic society is a victory of human spirit we must
not take for granted. For as many issues as there are that divide us in
this society, there remain values that al of us share. We believe in respecting
the bond between parents and children. We believe in honoring the worth
of honest labor. We believ i generously and with
kindness. We are striving to accept our differences and to find strength
in the dreams we all hold dear.

On this day, let us hear the sound of the Liberty Bell as a clarion call
to action. Let us face with renewed determination the problems that beset

et us replace the instability and intolerance with security
and justice. Regardless of our faith, let us be each other’s guides along
the open path toward peace.

The Congress, by Senate Joint Resolution 154, has designated January 16,
1394, as “Religious Freedom Day” and has requested the President to issue
a proclamation in observance of this day.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim the day of January 16, 1994, as Religious
Freedom Day. I call upon the people of the United States to observe this
day with appropriate ceremonies and activities, and I urge them to reaffirm
their devotion to the principles of religious freedom.
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IN WITNESS WHEREOF, 1 have hereunto set my hand this fourteenth day
of January, in the year of our Lord nineteen hundred and ninety-four, and
of the Independence of the United States of America the two hundred
and eighteenth.

{FR Doc. 94-1480
Filed 1-18-94; 1:58 pm]|
Billing code 3195-01-P




Federal Register / Vol. 59, No. 13 / Thursday, January 20, 1994 / Presidential Documents 2927

IFR Doc 84-1481
Filed 1-18-94; 1:59 pm)
Biling code 3195-01-P

Presidential Documents

Proclamation 6647 of January 14, 1994

National Good Teen Day, 1994

By the President of the United States of America

A Proclamation

There are now more than 24 million young people between the ages of
13 and 19 in the United States, each of them unique, each with promise,
each struggling with the complicated transition to adulthood. These young
people hold the keys to a promising future, and we must help them use
every available resource to meet the challenges that lie ahead. Few genera-
tions have been confronted with so much responsibility, yet perhaps none
has been presented with such exciting opportunities.

In spite of barriers and stumbling blocks, most teens play by the rules
as they begin the work of building meaningful lives for themselves and
finding their places in the community. Most embrace and promote fairness
and compassion, often championing such precepts when others forsake them
as unattainable ideals. They work together to diminish prejudice and vio-
lence; they find joy in family and friends and satisfaction in triumph and
accomplishment.

Many teens are heroes who refuse to give up in adversity, to yield to
temptation, or to give in to the negative influences around them. They
serve as positive role models to younger children, as leaders to their peers,
and as inspiration to older generations. They are our future, our hope,
and a very real joy to those of us who know them well.

We are justifiably proud of American teens. They deserve our recognition
and appreciation, and it is fitting that we honor them. Our country depends
on their energy and dedication. Their knowledge, creativity, and dreams
can change America for the better. ?

The Congress, by House Joint Resolution 75, has designated January 16,
1994, as “National Good Teen Day” and has-authorized and requested the
President to issue a proclamation in observance of this day.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim January 16, 1994, as National Good Teen
Day. 1 invite the States, communities, and people of the United States
to observe this day with appropriate ceremonies and programs in appreciation
of our Nation's teenagers.

IN WITNESS WHEREQF, I have hereunto set my hand this fourteenth day
of January, in the year of our Lord nineteen hundred and ninety-four, and
of the Independence of the United States of America the two hundred
and eighteenth.
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{FR Doc. 94-1482
Filed 1-18-94; 2:27 pm|
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 94-9 of January 5, 1994

Eligibility of the Czech Republic To Be Furnished Defense
Articles and Services Under the Foreign Assistance Act and
the Arms Export Control Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 503(a) of the Foreign
Assistance Act of 1961, as amended, (22 U.S.C. 2311(a)), and section 3(a)(1)
of the Arms Export Control Act, as amended (22 U.S.C. 2753(a)(1)), I hereby
find that the furnishing of defense articles and services to the Government
of the Czech Republic will strengthen the security of the United States
and promote world peace.

You are authorized and directed to transmit this determination to the Con-
gress and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, January 5, 1994.
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[FR Doc. 84-1483
Filed 1-18-94; 2:28 pm]
Billing ccde 4710-10-M

Presidential Documents

Presidential Determination No. 94-10 of January 5, 1994

Eligibility of the Slovak Republic To Be Furnished Defense
Articles and Services Under the Foreign Assistance Act and
the Arms Export Control Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 503(a) of the Foreign
Assistance Act of 1961, as amended, (22 U.S.C. 2311(a)), and section 3(a)(1)
of the Arms Export Control Act, as amended (22 U.S.C. 2753(a)(1)), I hereby
find that the furnishing of defense articles and services to the Government
of the Slovak Republic will strengthen the security of the United States
and promote world peace.

You are authorized and directed to transmit this determination to the Con-
gress and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, January 5, 1994.
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[FR Doc. 94-1490
Filed 1-18-94; 2:29 pm]
Billing cods 3190-01-M

Presidential Documents

Presidential Determination No. 94-12 of January 16, 1994

Delegation of Authority To Modify, Restrict, or Terminate
Title VII Trade Action Taken Against Japan

Memorandum for the United States Trade Representative

By the authority vested in me by the Constitution and laws of the United
States, including 3 U.S.C. Section 301, I hereby delegate to the United
States Trade Representative the powers granted the President in Section
305(g)(2) and (3) of the Trade Agreements Act of 1979, as amended (19
U.S.C. 2515(g)(2) and (3)) to modify, restrict, or terminate the application
of sanctions that were imposed upon Japan as a result of the identification
of Japan as a country that discriminates against U.S. products or services
in government procurement of construction, architectural, and engineering
services; 58 Fed. Reg. 36226 (July 6, 1993).

This delegation of authority is effective until January 28, 1994. This deter-
mination shall be published in the Federal Register.

THE WHITE HOUSE,
Washington, January 16, 1994.
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Presidential Documents

Executive Order 12891 of January 15, 1994

Advisory Committee on Human Radiation Experiments

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Establishment. (a} There shall be established an Advisory Commit-
tee on Human Radiation Experiments (the “Advisory Committee’” or “Com-
mittee”). The Advisory Committee shall be composed of not more than
15 members to be appointed or designated by the President. The Advisory
Committee shall comply with the Federal Advisory Committee Act, as amend-
ed, 5 US.C. App. 2.

(b) The President shall designate a Chairperson from among the members
of the Advisory Committee.
See. 2. Functions. (a) There has been established a Human Radiation Inter-
agency Working . the members of which include the Secretary of
Energy, the Secretary of Defense, the Secretary of Health and Human Services,
the Secretary of Veterans Affairs, the Attorney General, the Administrator
of the National Aeronautics and Space Administration, the Director of Central
Intelligence, and the Director of the Office of Management and Budget.
As set forth in paragraph (b) of this section, the Advisory Committee shall
provide to the Human Radiation Interagency Working Group advice and
recommendations on the ethical and scientific standards applicable to human
radiation experiments carried out or sponsored by the United States Govern-
ment. As used herein, “human radiation experiments’ means:

(1) experiments on individuals involving intentional exposure to
ionizing radiation. This category does not include common and
routine clinical practices, such as established diagnosis and treat-
ment methods, involving incidental exposures to ionizing radiation;

(2) experiments involving intentional environmental releases of radi-
ation that (A) were designed to test human health effects of ionizing
radiation; or (B) were designed to test the extent of human exposure
to ionizing radiation.

Consistent with the provisions set forth in paragraph (b) of this section,
the Advisory Committee shall also provide advice, information, and rec-
ommendations on the following experiments:

(1) the experiment into the atmespheric diffusion of radioactive
gases and test of detectability, commonly referred to as “the Green
Run test,” by the former Atomic Energy Commission (AEC) and
the Air Force in December 1949 at the Hanford Reservation in
Richland, Washington; )

(2) two radiation warfare field experiments conducted at the AEC’s
Oak Ridge office in 1948 involving gamma radiation released from
non-bomb point sources at or near ground level;

(3) six tests conducted during 1949-1952 of radiation warfare ballis-
tic dispersal devices containing radioactive agents at the U.S. Army’s
Dugway, Utah, site;

(4) four atmospheric radiation-tracking tests in 1950 at Los Alamos,
New Mexico; and

(S) any other similar experiment that may later be identified by
the Human Radiation Interagency Working Group.
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The Advisory Committee shall review experiments conducted from 1944
to May 30, 1974. Human radiation experiments undertaken after May 30
1974 the date of issuance of the Department of Health, Education, and
Welfare (“DHEW") Regulations for the Protection of Human Subjects (45
C.F.R. 46), may be sampled to determine whether further inquiry into experi-
ments is warranted. Further inquiry into experiments conducted after May
30, 1974, may be pursued if the Advisory Committee determines, with
the concurrence of the Human Radiation Interagency Working Group. that
such inquiry is warranted.

(b)(1) The Advisory Committee shall determine the ethical and scientific
standards and criteria by which it shall evaluate human radiation experi-
ments, as set forth in paragraph (a) of this section. The Advisory Committee
shall consider whether (A) there was a clear medical or scientific purpose
for the experiments; (B) appropriate medical follow-up was conducted; and 1
(C) the experiments’ design and administration adequately met the ethical
and scientific standards, including standards of informed consent, that pre-
vailed at the time of the experiments and that exist today.

(2) The Advisory Committee shall evaluate the extent to which human
radiation experiments were consistent with applicable ethical and scientific
standards as determined by the Committee pursuant to paragraph (b)(1)
of this section. If deemed necessary for such an assessment, the Committee
may carry out a detailed review of experiments and associated records
to the extent permitted by law.

(3) If required to protect the health of individuals who were subjects
of a human radiation experiment, or their descendants, the Advisory Commit-
tee may recommend to the Human Radiation Interagency Working Group
that an agency notify particular subjects of an experiment, or their descend-
ants, of any potential health risk or the need for medical follow-up.

(4) The Advisory Committee may recommend further policies, as needed,
to ensure compliance with recommended ethical and scientific standards
for human radiation experiments. :

(5) The Advisory Committee may carry out such additional functions
as the Human Radiation Interagency Working Group may from time to
time request.

Sec. 3. Administration. (a) The heads of executive departments and agencies
shall, to the extent permitted by law, provide the Advisory Committee
with such information as it may require for purposes of carrying out its
functions.

(b) Members of the Advisory Committee shall be compensated in accord-
ance with Federal law. Committee members may be allowed travel expenses,
including per diem in lieu of subsistence, to the extent permitted by law
for persons serving intermittently in the government service (5 U.S.C. 5701-
5707).

{c) To the extent permitted by law, and subject to the availability of
appropriations, the Department of Energy shall provide the Advisory Commit-
tee with such funds as may be necessary for the performance of its functions.

Sec. 4. General Provisions. (a) Notwithstanding the provisions of any other
Executive order, the functions of the President under the Federal Advisory
Committee Act that are applicable to the Advisory Committee, except thal
of reporting annually to the Congress, shall be performed by the Human
Radiation Interagency Working Group, in accordance with the guidelines
and procedures established by the Administrator of General Services.

(b) The Advisory Committee shall terminate 30 days after submitting its
final report to the Human Radiation Interagency Working Group.
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[I'R Doc. 94-1531
Filed 1-18-94; 4:37 pm]
Billing code 3195-01-P

(c) This order is intended only to improve the internal management of
the executive branch and it is not intended to create any right, benefit,
trust, or responsibility, substantive or procedural, enforceable at law or
equity by a party against the United States, its agencies, its officers, or

any person,
. e N\ )

THE WHITE HOUSE,
January 15, 1994.
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Presidential Documents

Executive Order 12892 of January 17, 1994

Leadership and Coordination of Fair Housing in Federal
Programs: Affirmatively Furthering Fair Housing :

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in accordance with the Fair
Housing Act, as amended (42 U.S.C. 3601 et seq.) (“Act”), in order to
affirmatively further fair housing in all Federal programs and activities relat-
ing to housing and urban development throughout the United States, it
is hereby ordered as follows:

Section 1. Administration of Programs and Activities Relating to Housing
and Urban Development.

1-101. Section 808(d) of the Act, as amended, provides that all executive
departments and agencies shall administer their programs and activities
relating to housing and urban development (including any Federal agency
having regulatory or supervisory autﬁority over financial institutions) in
a manner affirmatively to further the purposes of the Act and shall cooperate
with the Secretary of Housing and Urban Development to further such
purposes.

1-102. As used in this order, the phrase “programs and activities’ shall
include programs and activities operated, administered, or undertaken by
the Federal Government; grants; loans; contracts; insurance; guarantees; and
Federal supervision or exercise of regulatory responsibility (including regu-
latory or supervisory authority over financial institutions).

Sec. 2. Responsibilities of Executive Agencies.

2-201. The primary authority and responsibility for administering the pro-
grams and activities relating to housing and urban development affirmatively
to further fair housing is vested in the Secretary of Housing and Urban
Development.

2-202. The head of each executive agency is responsible for ensuring that
its programs and activities relating to housing and urban development are
administered in a manner affirmatively to further the goal of fair housing
as required by section 808 of the Act and for cooperating with the Secretary
of Housing and Urban Development, who shall be responsible for exercising
leadership in furthering the purposes of the Act.

2-203. In carrying out the responsibilities in this order, the head of each
executive agency shall take appropriate steps to require that all persons
or other entities who are applicants for, or participants in, or who are
supervised or regulated under, agency programs and activities relating to
housing and urban development shall comply with this order.

2-204. Upon receipt of a complaint alleging facts that may constitute a
violation of the Act or upon receipt of information from a consumer compli-
ance examination or other information suggesting a violation of the Act,
each executive agency shall forward such facts or information to the Secretary
of Housing and Urban Development for processing under the Act. Where
such facts or information indicate a possible pattern or practice of discrimina-
tion in violation of the Act, they also shall be forwarded to the Attorney -
General. The authority of the Federal depository institution regulatory agen-
}:ies :10 take appropriate action under their statutory authority remains unaf-
ected.
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Sec. 3. President’s Fair Housing Council.

3-301. There is hereby established an advisory council entitled the “Presi-
dent's Fair Housing Council” (“Council”). The Council shall be chaired
by the Secretary of Housing and Urban Development and shall consist of
the Secretary of Health and Human Services, the Secretary of Transportation,
the Secretary of Education, the Secretary of Labor, the Secretary of Defense,
the Secretary of Agriculture, the Secretary of Veterans Affairs, the Secretary
of the Treasury, the Attorney General, the Secretary of the Interior, the
Chair of the Federal Reserve, the Comptroller of the Currency, the Director
of the Office of Thrift Supervision, the Chair of the Federal Deposit Insurance
Corporation, ‘and such other officials of executive departments and agencies
as the President may, from time to time, designate.

3-302. The President's Fair Housing Council shall review the design and
delivery of Federal programs and activities to ensure that they support
a coordinated strategy to affirmatively further fair housing. The Council
shall propose revisions to existing programs or activities, develop pilot pro-
grams ]and activities, and propose new programs and activities to achieve
its goals. 3

3-303. In support of cooperative efforts among all executive agencies, the
Secretary of Housing and Urban Development shall:

(a) cooperate with, and render assistance to, the heads of all executive
agencies in the formulation of policies and procedures to implement this
order and to provide information and guidance on the affirmative administra-
tion of programs and activities relating to housing and urban development
and the protection of the rights acco by the Act; and

(b) develop memoranda of understanding and any necessary implementing
procedures among executive agencies designed to provide ?;)r consultation
and the coordination of Federal efforts to further fair housing through the
affirmative administration of and activities relating to housing
and urban development, including coordination of the investigation of com-
plaints or other information referred to the Secretary as required by section
2-204 of this order that would constitute a violation of the Act or, where
relevant, other Federal laws. Existing memoranda of understanding shall
remain in effect until superseded.

3-304. In connection with carrying out functions under this order, the Sec-
retary of Housing and Urban Development is authorized to request from
any executive agency such information and assistance as the Secretary deems
necessary. Each agency shall furnish such information to the extent permitted
by law and, to the extent practicable, provide assistance to the Secretary.

Sec. 4. Specific Responsibilities.
4-401. In implementing the respomsibilities under sections 2-201, 2-202,
2-203, and section 3 of this order, the Secretary of Housing and Urban
Development shall, to the extent permitted by law:

(a) promulgate regulations in consultation with the Department of Justice

and Federal banking agencies regarding programs and activities of executive
agencies related to housing and urban development that shall:

(1) describe the functions, organization, and operations of the Presi-
dent’s Fair Housing Council;

(2) describe the types of p s and activities defined in section
1-102 of this order that are su to the order;

(3) describe the responsibilities and obligations of executive agencies
in ensuring that programs and activities are administered and exe-
cuted in a manner that furthers fair housing;

(4) describe the responsibilities and obligations of applicants, partici-
pants, and other persons and entities involved in housing and urban
development programs and activities affirmatively to further the
goal of fair housing; and
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(5) describe: & method to identify impediments in programs or activi-
ties: that! restrict: fair housing choice and implement incentives that
will maximize the achievement ofipractices that affirmatively further
fair housing,.

(b) coordinate: executive- agency implementation of the requirements of
this order and issue standards and procedures regarding:

(1) the administration of programs and activities relating to housing
and' urban development in a manner affirmatively to further fair
housing; and:

(2): the: cooperation of exeeutive agencies in furtherance of the Sec-
retary of Housing: and: Urban. Development's authority and respon-
sibility under the Act.

4-402. Within 180:days of the: publication of final regulations by the Secretary
of’ Housing, and’ Urban. Development under section 4-401 of this order,
the head. of each.exeeutive agency shall. publish proposed regulations provid-
ing, for. the- administration: of programs and activities relating to housing
and' urban: development. ins a. manner affirmatively to further fair housing,
consistent. with the Secretary. of Housing and Urban Development’s regula-
tions, and with the standards and procedures issued pursuant to section
4-401(b)’ of this: order: As' soon as practicable thereafter, each executive
agency-shall issue-its final regulations: All executive agencies shall formally
submit. all such proposed' and’ final' regulations, and any related issuances
or standards, to- the- Secretary of Housing and Urban Development at least
30'days priorto public.announcement:

4-403.. The Secretary, of Hausing,and Urban Development shall review pro-
posed. regulations. and. standards prepared pursuant to section 4-402 of this
order. tos ensure conformity with, the purposes of the Act and consistency
among the operations. of the: various executive agencies and shall provide
comments to executive agencies. with respect thereto on a timely basis.

4-404.. In addition to promulgating, the. regulations described in section
4-40T. of this order, the Seeretary of Housing and Urban Development shall
promulgate regulations describing the nature and scope of coverage and
the conduct prohibited, including mortgage lending discrimination and prop-
erty insurance discriminatiom

Sec. 5. Administrative Enforcement..

5-500.. The: head' of’ eaclh executive agency shall be responsible for enforce-
mentof this:order'and; unless. prohibited* by law, shall cooperate and provide
records;. dats, and documentation: in econnection with any other agency’s
investigation-of compliance with provisions of this order.

5-50Z. IL any executive.agency, concludes that any person or entity (including
any State or local public agency) applying for or participating in, or super-
vised or regulated under, a program or activity relating to housing and
urban development lias: not complied with this order or any applicable
rule; regulation; or procedure- issued’ or adopted pursuant to this order,
it shall endeavor to end and remedy such violation by informal means,
including: conference; conciliation, and. persuasion. An executive agency
need: nob pursue. informal resalution: of: matters where similar efforts made
by: anather executive;agency have-been unsuccessful, except where otherwise
required. by law.. In the.event of: failure-ofi such informal means, the executive
agency, in conformity. with rules, regulations, procedures, or policies issued
or adopted. by it: pursuant to sectien. 4. of this order hereof, shall impose
such  sanctions. as- may’ be. authorized. by law. To the extent authorized
By law, such sanctions.may, include:

(a):cancellation or termination: of agreements or contracts with such person,
entity, or any State or local. public agency;

(b)refusal:ta extend amy further-aid under any program or activity adminis-
terad’ by it: and: affected: by this. order until it is satisfied that the affected
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person, entity, or State or local gublic agency will comply with the rules,
regulations, and procedures issued or adopted pursuant to this order;

(c) refusal to grant supervisory or regulatory approval to such person,
entity, or State or local public agency under any program or activity adminis-
tered by it that is affected by this order or revoke such approval if previously
given; and

(d) any other action as may be appropriate under law.

5-503. Findings of any violation under section 5-502 of this order shall
be promptly reported by the head of each executive agency to the Secretary
of Housing and Urban Development and the Attorney General. The Secretary
of Housing and Urban Development shall forward this information to all
other executive agencies.

5-504. Any executive agency shall also consider invoking appropriate sanc-
tions against any person or entity where any other executive department
or agency has initiated action against that person or entity pursuant to
section 5-502 of this order, where the Secretary of Housing and Urban
Development has issued a charge against such person or entity that has
not been resolved, or where the Attorney General has filed a civil action
in Federal Court against such'person or entity.

5-505. Each executive agency shall consult with the Secretary of Housing
and Urban Development, and the Attorney General where a civil action
in Federal Court has been filed, regarding agency actions to invoke sanctions
under the Act. The Department of Housing and Urban Development, the
Department of Justice, and Federal banking agencies shall develop and coordi-
nate appropriate policies and procedures for taking action under their respec-
tive authorities. Each decision to invoke sanctions and the reasons therefor
shall be documented and shall be provided to the Secretary of Housing
and Urban Development and, where appropriate, to the Attorney General
in a timely manner.

~ Sec. 6. General Provisions.

6-601. Nothing in this order shall limit the authority of the Attorney Generzl
to provide for the coordinated enforcement of nondiscrimination require-
ments in Federal assistance programs under Executive Order No. 12250.

6-602. All provisions of regulations, guidelines, and procedures proposed
to be issued by executive agencies pursuant to this order that implement
nondiscrimination requirements of laws covered by Executive Order No.
12250 shall be submitted to the Attorney General for review in accordance
with that Executive order. In addition, the Secretary shall consult with
the Attorney General regarding all regulations and procedures proposed
to be issued under sections 4-401 and 4-402 of this order to assure consist-
ency with coordinated Federal efforts to enforce nondiscrimination require-
ments in programs of Federal financial assistance pursuant to Executive
Order No. 12250. :

6-603. Nothing in this order shall affect the authority and responsibility
of the Attorney General to commence any civil action authorized by the
Act.

6-604. (a) Part IV and seetions 501 and 503 of Executive Order No. 11063
are revoked. The activities and functions of the President’s Committee on
Equal Opportunity in Housing described in that Executive order shall be
performed by the Secretary of Housing and Urban Development.

(b) Sections 101 and 502(a) of Executive Order No. 11063 are revised
to apply to discrimination because of “race, color, religion (creed), sex,
disability, familial status or national origin.” All executive agencies shall
revise regulations, guidelines, and procedures issued pursuant to Part Il
of Executive Order No. 11063 to reflect this amendment to coverage.

(c) Section 102 of Executive Order No. 11063 is revised by deleting the
term “Housing and Home Finance Agency” and inserting in lieu thereof
the term “Department of Housing and Urban Development.”
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6-605. Nothing in this order shall affect any requirement imposed under
the Equal Credit Opportunity Act (15 U.S.C. 1691 et seq.), the Home Mortgage
Disclosure Act (12 U.S.C. 2801 et seq) or the Community Reinvestment
Act (12 U.S.C. 2901 et seq.).

6-606. Nothing in this order shall limit the authority of the Federal banking
agencies to carry out their responsibilities under current law or regulations.

6-607. Executive Order No. 12259 is hereby revoked.
Sec. 7. Report.

7-701. The Secretary of Housing and Urban Development shall submit to
the President an annual report commenting on the progress that the Depart-
ment of Housing and Urban Development and other executive agencies
have made in carrying out requirements and responsibilities under this
Executive order. The annual report may be consolidated with the annual
report on the state of fair housing required by section 808(e)(2) of the
Act.

. THE WHITE HOUSE,
January 17, 1994,

Editorial note: For the President’s remarks on signing this order, see the Weekly Compilation

of Presidential Documents (vol. 30, no. 3).
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OFFICE OF PERSONNEL
MANAGEMENT

5CFR Part 110

OPM Regulation Posting Notices;
Technical Amendment

AGENCY: Office of Personnel
Management.

ACTION: Final rule; technical
amendment.

suMMARY: The Office of Personnel
Management is amending its regulations
on the posting of personnel regulations
in agencies to delete references to the
Federal Personnel Manual (FPM). With
the recent abolishment of the FPM,

these references are no longer valid. We
will continue to issue posting notices as
required by statute; however, the notices
will no longer be identified with the
Federal Personnel Manual system.

EFFECTIVE DATE: January 20, 1994.

FOR FURTHER INFORMATION CONTACT:
JoAnn G. Blackler, (202) 606-1973.

SUPPLEMENTARY INFORMATION: Pursuant
to 5 U.S.C. 553 (b)(3)(B) and (d)(3), good
cause exists for publishing this
amendment without general notice of
proposed rulemaking and a 30-day
delay in effectiveness. This amendment
is non-substantive in nature and will

not affect current compliance.

Regulatory Flexibility Act

[ certify that this regulation will not
have a significant economic impact on
a substantial number of small entities as
itapplies only to operations of the
Federal Government and is non-
substantive in impact.

List of Subjects in 5 CFR Part 110

Government employees, Reporting
and recordkeeping requirements.

Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending part
110 of title 5 of the Code of Federal
Regulations as follows:

PART 110—OPM REGULATIONS AND
INFORMATION COLLECTION
REQUIREMENTS

1. The authority citation for part 110
continues to read as follows:

Authority: 5. U.S.C. 1103; § 110.201 is also
issued under 5 U.S.C. 1104, 5 CFR 5.2 (¢) and
(d); 44 U.S.C. 3507(f); 5 CFR part 1320.

§110.101 [Amended]

2.In §110.101, the introductory text
is amended by removing the words
“Federal Personnel Manual (FPM)."

§110.102 [Amended]

3.1In § 110.102, the last sentence in
paragraph (c) is amended by removing
the words “Federal Personnel Manual.”
[FR Doc. 94-1276 Filed 1-19-94; 8:45 am]
BILLING CODE 6325-01-M

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 935

[No. 83-87]

Advances to Capital Deficient
Members, and Other Matters

AGENCY: Federal Housing Finance
Board

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending its
regulations to incorporate requirements
governing secured loans (called
advances) made by the Federal Home
Loan Banks (Banks) to capital deficient
members. The final rule prohibits Bank
lending to tangibly insolvent members,
except at the request of the appropriate
federal regulator or insurer, and restricts
the Banks from lending to other capital
deficient members whose use of Bank
advances has been prohibited by the
appropriate federal regulator or insurer.
In addition, the final rule provides
that a Bank may allow a member to
assume advances held by a nonmember,
as long as the advances had previously
been extended by the Bank to another of
its members. The final rule also changes
the definition of nursing homes from

nonresidential to residential real
property, which means that mortgage
loans backed by nursing homes are
eligible collateral for advances.
EFFECTIVE DATE: February 22, 1994.
FOR FURTHER INFORMATION CONTACT:
Christine M. Freidel, Financial Analyst,
(202) 408-2976; Thomas D. Sheehan,
Assistant Director, (202) 408-2870,
District Banks Directorate; James H.
Gray Jr., Associate General Counsel,
Office of Legal and External Affairs,
(202) 408-2552; Federal Housing
Finance Board, 1777 F Street, NW,,
Washington, DC 20006.

SUPPLEMENTARY INFORMATION:
I. Background

On September 23, 1993, the Finance
Board published for 30-day public
comment a proposed rule governing
advances to capital deficient members
and other matters. See 58 FR 49446. The
provisions in the proposed rule
addressing Bank lending to capital
deficient members closely paralleled the
Finance Board's current policy on
lending to capital deficient members.

The Finance Board received six
comment letters on the proposed rule.
Comment letters were submitted by
three Banks, two trade associations, and
a federal savings bank member. In
general, the comment letters concurred
with the overall intent of the provisions
in the proposed rule addressing lending
to capital deficient members, although
there were conflicting views on the
point at which access to advances
should be restricted. None of the
comment letters addressed the transfer
of advances, and one comment letter
addressed the treatment of nursing
home loans as eligible collateral.

Based on the comment letters
received, the Finance Board is
publishing the final rule on lending to
capital deficient members as proposed,
except that the definition of tangible
capital has been changed to permit
members to include purchased mortgage
servicing rights to the extent a member
has included such assets in core or Tier
1 capital.

IL. Analysis of Final Rule
A. Lending to Capital Deficient Members
1. Background

In April 1992, the Finance Board
adopted policy guidelines governing the
extension of advances to capital -
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deficient members. See Finance Board
Resolution No. 92-277.1. The policy
precludes the Banks from making new
advances available to members without
positive tangible capital, unless a
member's regulator requests that the
Bank provide such funding and the
Bank determines it can safely make the
advance. The Banks may extend new
advances to undercapitalized but
solvent members without regulatory
approval, but must refrain from doing so
at the request of the appropriate federal
banking agency or insurer. The policy
permits the Banks to renew existing
advances to tangibly insolvent members
for terms of up to 30 days without

latory approval.
rp%ll'ior to the adoption of these policy
guidelines, there were no Finance
Board-mandated restrictions on a Bank's
ability to lend to an insolvent member.
The Federal Home Loan Bank Act (Bank
Act) does not address lending to capital
deficient members. Although the
secured nature of advances generally
protects the Banks from credit risk, the
Finance Board was concerned that, by
making advances available to certain
capital deficient members, a Bank could
inadveneml{ contravene the wishes of
a member’s federal regulator.

2. New Advances to Members Without
Positive Tangible Capital

Section 935.5(b) of the final rule
restricts a Bank from making a new
advance to @ member that does not have
positive tangible capital, unless the
appropriate federal banking agency or
insurer requests in writing that funding
be made available to such member.
Section 935.5(b) of the final rule also
requires each Bank to promptly provide
the Finance Board with a copy of any
such written request. A Bank shall use
the most recently available Report of
Condition and Income (Call Report),
Thrift Financial Report (TFR), or other
regulatory report of financial condition
to determine whether a member has
positive tangible capital.

The comment letters provided
condlicting views on the appropriate
point to require regulatory approval for
member access to advances. One Bank
commenter believes the regulators
already have adequate authority and
power to limit advance borrowings by
capital deficient and insolvent
members. The Bank commented that it
is not necessary for the Banks to become
part of the regulatory process by
subjecting themselves to the direction of
the shareholders’ regulators.

A trade association for community
bankers recommended that the final rule
preclude the Banks from making
advanees to critically undercapitalized

members (i.e., members with tangible
capital equal to two percent or less of
assets) without regulatory approval.

A thrift trade association commented
that the Banks should be permitted to
lend to members without positive
tangible capital unless the appropriate
federal regulator objects. The comment
letter notes that the decision to fund an
advance should be an independent
credit decision made by a Bank and that
the Banks are protected from default by
full collateralization. The trade
association also recommended that the
final rule allow the Banks to lend to
tangibly insolvent members with
ap&mved cap;ital restoration plans
without regulatory approval.

whilerteilse Plnarx{cepgloard agrees that
the federal banking regulators have
considerable authority to supervise
member activities, the purpose of this
final rule is to ensure that the Banks do
not inadvertently contravene the
supervisory objectives of a member's
primary fed lator. The -
provisions in this final rule prohibiting
Bank lending to tangibly insolvent
members have been in effect since April
1992 as part of the Finance Board's
policy on limiting Bank lending to
capital deficient members. Since these
provisions have been quite effective, the
Finance Board does not see any reason
to eliminate them.

The final rule uses tangible
insolvency, rather than the definition of
critically undercapitalized, as the
threshold level for requiring regulatory
approval of new advances. The Finance
Board considers the insolvency criterion
to be appropriate because it limits
access by insolvent members while
providing a measure of flexibility for
capital deficient members unless the
appropriate federal banking agency or
insurer objects. The Finance B
believes it is more appropriate for the
federal banking agencies and insurer to
determine whether a critically
undercapitalized member should have
access to Bank advances, than for the
Finance Board to take unilateral action
and prohibit the Banks from providing
advances to such members.

Regarding the comment that the
Banks be permitted to lend to a tangibly
insolvent member unless the member’s
appropriate regulator objects, the
Finance Board believes that requiring
regulatory approval for Bank lending to
insolvent members 0gx‘ovides. greater
assurance that the objective of the final
rule will be met. Regarding the
suggestion that tangibly insolvent
members operating under approved
capital restoration plans be permitted to
borrow new advances without
regulatory approval, the Finance Board

believes that tangible solvency rather
than approval of a capital restoration
plan should be the criterion for
determining access to advances without
regulatory approval. The regulator may
request that funding for a tangibly
insolvent member be continued.
federal savings bank member
commenter generally agreed with the
proposed rule but expressed concern
about Bank lending to members withou
positive tangible capital, even with
regulatory approval. The commenter
recommended that provisions be
included in the rule to ensure that
a Bank’s collaters] position is secured
should a member borrower be placed in
receivership. However, this is
unn since section 10(a) of the
Bank Act (12 U.S.C. 1430(a)) requires
that advances be fully secured and that
each Bank, at the time an advance is
originated or renewed, obtain and
maintain a security interest in certain
specified types of eligible collateral.
erefore, § 935.5(b) is being adopted
in the final rule as proposed.

3. Renewal of Advances to Members
Without Positive Tangible Capital

Section 935.5(c)(1) of the final rule
permits a Bank to renew an outstanding
advance to a member without positive
tangible capital for successive terms of
up to 30 days each. This provision is
intended to allow a Bank to
accommodate a tangibly insolvent
member’'s need to find alternative
funding sources, while also limiting the
Bank’s exposure to a week institution.
This section of the final rule also
prohibits a Bank from renewing
advances to tangibly insolvent members
if the appropriate federal banking

ency or insurer objects. Section
935.5(c)(2) of the final rule provides thd
a Bank may renew an advance toa
member without positive tangible
capital for a term greater than 30 days
at the written request of the appropriate
federal banking agency or insurer.

The thrift trade association
commenter recommended that the
Banks be permitted to renew advances
to a tangibly insolvent member for
periods of any length, unless the
member’s regulator requests that the
Bank not do so. The Finance Board do&
not consider this change to be necessary
since the final rule provides the Banks
with the flexibility to renew an advance
for successive 30-day terms. This allow
the Bank to reassess the advisability of
such renewals at regular intervals.
Furthermore, the Finance Board
believes that the renewal of outstanding
advances to tangibly insolvent members
should be a tem meesure until th
member finds alternative funding
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sources. Therefore, § 935.5(c) is being
adopted as proposed.

4. Lending to Capital Deficient But
Solvent Members

Section 935.5(d) of the final rule
authorizes the Banks to make new
advances and renew outstanding
advances to capital deficient members
(defined as members that fail to meet
their minimum capital requirements)
that have positive tangible capital.
However, the final rule also directs the
Banks not to make new advances or
renew outstanding advances to such
capital deficient members upon receipt
of written notification from the
appropriate federal regulator that the
member’s access to advances has been
prohibited.

The Finance Board wants to ensure
that the Banks do not lend to members
whose access to advances has been
restricted by the appropriate federal .
banking agency or insurer. However, the
Finance Board also wants to ensure that
the federal regulators, and not the
Banks, have the responsibility for
determining whether a member’s access
to funding should be restricted and for
enforcing any directives that limit the
member’s access to advances. The
Finance Board therefore believes that it
is appropriate for a Bank to refrain from
lending to a capital deficient but
tangibly solvent member after the
appropriate federal banking agency or
insurer has established restrictions on
the member’s access to Bank advances.

Accordingly, the final rule directs the
Banks to refrain from lending to a
capital deficient but solvent member
once the Bank receives written notice
from the appropriate federal regulator
that the member’s use of Bank advances
has been prohibited. The Bank may
resume lending to such a member once
it receives a written statement from the
appropriate federal banking agency or
insurer that re-establishes the member's
access to advances.

The community banker trade
association recommended that members
that have been precluded from
borrowing by their regulators be
permitted to petition the regulators for
the resumption of funding. The
commenter believes that the proposed
rule is unclear as to when the regulator
would he prompted to request the
resumption of Bank funding to an
undercapitalized member.

The proposed rule provided that a
Bank may resume funding to a capital
deficient but solvent member if it
receives a written statement from the
appropriate federal banking agency or
insurer which re-establishes the
member’s ability to use advances. A

member is always entitled to petition its
federal regulator or insurer. Therefore,
adding a provision to allow a member
to petition its regulator is unnecessary.
In addition, since the Finance Board has
no jurisdiction in this area, such a
provision would not be enforceable.
Accordingly, § 935.5(d) is being adopted
in the final rule as proposed.

5. Bank Determination That It Can
Safely Make an Advance

Section 935.5(a)(3) reiterates the
provision in the Bank Act that all
advances, including advances to
tangibly insolvent members made at the
request of the appropriate federal
banking agency or insurer, can only be
made if the Bank determines that it can
safely make the advance to the member.
See 12 U.S.C. 1430(a).

6. Report of Outstanding Bank Advances

Section 935.5(e) of the final rule
requires each Bank to provide the
Finance Board with a monthly report of
outstanding Bank advances and
commitments to all members. Section
935.5(e) also directs the Banks, upon
written request from a member’s
appropriate federal banking agency or
insurer, to provide to such entity
information on advances and
commitments outstanding to the
member.,

7. Capital Deficient Members That Are
Not Federally Insured Depositories

Section 935.5(f) of the final rule
requires that, in the case of members
that are not federally insured depository
institutions, the relevant provisions in
§935.5(b), (c), (d) and (e) apply to a
member’s state regulator acting in a
capacity similar to an appropriate
federal banking agency or insurer.

8. Advance Commitments

Section 935.5(g) of the final rule
provides that the written advances
agreement required by § 935.4(b)(2) of
the Finance Board’s regulations, or the
written advances application required
by § 935.4(a) of the Finance Board’s
regulations, stipulate that a Bank shall
not fund commitments for advances,
including Community Investment
Program and Affordable Housing
Program advance commitments,
previously made to members whose
access to advances was subsequently
restricted pursuant to § 935.5.
Consistent with § 935.8 of the Finance
Board’s advances regulation, a Bank
may charge the member a fee for a
commitment cancellation resulting from
the restrictions in §935.5.

Section 935.5(g) of the proposed rule
provided that all commitments entered

into after August 25, 1993 were subject
to the restrictions in § 935.5 to ensure
that commitments entered into by the -
Banks from the time the proposed rule
was approved did not result in the
Banks inadvertently circumventing the
wishes of the federal banking agencies
or insurer. The Finance Board reasoned
that immediate application of the
restrictions on advance commitments
was justifiable, given that the Banks and
their members have been aware of the
Finance Board’s views on lending to
capital deficient members since the
adoption of the Finance Board's capital
deficient lending policy on April 22,
1992. The Finance Board specifically
requested comment on this issue.

wo comment letters addressed this
issue. The community banker trade
association expressedy support for this
provision. The second commenter, a
Bank, opposed the provision. The Bank
wrote that the final rule should not
affect commitments made before the
Banks had received notice of the
proposed limitation and had an
opportunity to assimilate the
requirement into their operations and
apﬁlicable credit documentation.

owever, as stated earlier, the Banks
have been subject to limitations on
lending to capital deficient members
since April 1992. The Finance Board
believes this is adequate notice. Further,
there is good cause to make the
limitation on commitments effective
August 25, 1993, because using this date
allowed the Banks to adjust their
lending policies to avoid making
commitments to lend that would.
contravene the requirements of the final
rule. Therefore, § 935.5(g) is being
adopted in the final rule as proposed.

Another Bank commenteg more
generally on the commitment provisions
in § 935.5(g). It opposes the provision
precluding a Bank from funding an
outstanding commitment to a capital
deficient member if the appropriate
federal regulator has restricted the
member's access to advances. The Bank
believes this requirement could result in
potential asset/liability management
complications and funding costs for the
Bank, and could have serious negative
implications for the Bank’s membership
and marketing efforts.

The Finance Board believes it is
doubtful that a member would ask a
Bank to fund an outstanding
commitment once the member has been
prohibited by its regulator from access
to Bank advances, and does not believe
that a Bank should provide a member
with funding that has been explicitly
prohibited by the member’s regulator. A
Bank's asset/liability management costs
should be minimized since a Bank may
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charge a fee if it is required to cancel an  definition of tangible capital include reason to change it. Therefore, the
outstanding commitment due to certain qualifying intangible assets such  definition of “capital deficient member”
regulatory action. Therefore, §935.5(g)  as purchased m servicing rights.  is being adopted as proposed.

is being adopted in the final rule as proposed sought to

proposed. incorporate definitions that the Banks ~ B. Transfer of Advances

9. Definition of “Tangible Capital” ﬁg::gb?m“i;ﬁ;"&"fxgbh F.'I'he final rule :rgends § 935‘.1}:“0{ the
A Ietrioious ca Scomé T0Ren e?uit{ is not reported on the Call Report wlerliacr;:ceovems :he :mnsianm:rrg?advam
advances are triggered by a member’s filed by commercial bank members, and Secti 0118935 17 provides that a Ban} 1

may allow one of its members to assume

capital” as: (1) Capital, calculated not reported on the Call Re or the advances previously extended by the
according to Generally Accepted TFR. Therefore, if these definitions were ga‘;lk ‘°la“°‘h°‘;°f‘§:" mamibe“'“ The 8
Accounting Principles (GAAP), less used, the Banks or their members would m“ nalasmends Luls Section 5 PEOVids
“intangible assets” as reported in the 5o na(}uhed to perform a separate at a Bank may allow a member to
member's TFR for members whose calculation to determine a member's o edvances held by a non_n.iember,
primary federal regulator is the Office of capital level. The Finance Board gm“ded the advances were originated
Thrift Supervision (OTS), or as reported  helieves that this requirement would y the Bank. :
in the Call Report for members whose place an unnecessary regulatory burden The Banks generally may not make
primary federal regulator is the Federal  on the Banks and their members. advances to nonmembers, except in the
Deposit Insurance Corporation (FDIC), However, the Finance Board agrees limited circumstances provided for in
the Office of the Comptroller of the with the commenters that since both section 10b of the Bank Act, 12 U.S.C.
Currency (OCC) or the Board of commercial bank and thrift members 1430b. However, a nonmember, through
Governors of the Federal Reserve may include a certain amount of acquisition of a member institution, may
System (Federal Reserve Board); or (2) urchased mortgage servicing rights assume outstanding Bank advances held
capital calculated according to GAAP, 'MSRs) in their calculation of core or by the acquired member. Section
less intangible assets, as defined by a Tier 1 capital, it is appropriate that such 935 17, as amended, authorizes a Bank
Bank for members which are not assets also be included in tangible to allow the transfer of advances from a
regulated by the OTS, the FDIC, the capital for the purpose of determining  ponmember to a member, provided the
OCC, or the Federal Reserve Board. . access to advances. Since PMSRs area  gdvance was originated by the Bank
This definition of tangible capital is  line item on the Call Report and TFR, and provided the assumption compl'Ies
consistent with the definition this shouid not place an undue with the requirements governing the
esteblished by tha FDIC in fte. final | reporting burden an the members. issuance of new advances. A Bank may
rulemaking on prompt corrective action. Therefors, the Finance Boardhas charge an appropriate fee for processing
See 57 FR 44886 (Sept. 29, 1992), 12 decided to change the definition of the tranator. R eormTtents Weare
CFR part 325. The prom& corrective tangible capital in § 935.1 of the final ricoived on this Drevizian and §935.17
action procedures provide a rk  rule to include PMSRs, to the extent of the final rule gbein adopted as i
for determining supervisory action for such assets are included in the roposed g adop
financial institutions. The FDIC has member’s calculation of core or Tier 1 P :
implemented prompt corrective action  ca as reported in the member’s TFR, C. Treatment of Nursing Homes as
Er:):edum based on an institution's Report, or other regulatory report of Residential Property

1 of core or Tier 1 capital. GAAP financial condition. At the time,
capital less intangible assets results in a thﬁﬂsmdcmnmadnltnnm In the Finance Board's final advances

definition of tangible capital that is include PMSRs in core or Tier 1 capital ~rule published on May 20, 1993, see 53
similar to core or Tier 1 capital, as in an amount up to 50 percent of core ~ FR 29456, nursing homes were treated
defined by the federal ban&ng agencies. or Tier1 mpimB See e.g., 12 CFR as nonresidential property, thus ma‘king
See e.g., 12 CFR part 3, Appendix A, 325.6(e)(3) (1993). mmm on nursing-homes ineligible
section 2(a) (OCC); 12 CFR part 208, For members that are not federally as teral for advances. The Finance
Appendix A, ILA.1 (Federal Reserve insured depository institutions, the Board has subsequently reconsidered
Board); 12 CFR 325.2(m) (FDIC); 12 CFR  Bank shall define intangible assets; this issue and determined that
567.5(a) (OTS). provided that a Bank shall include a mortgages on nursing homes have a

The comment letter from the thrift member’s PMSRs to the extent such sufficiently residential character to be
trade association recommended that the  assets are included for the purpose of treated as residential real property, thus
final rule use the definition of “tangible meeting regulatory capital irements. making them eligible to be accepted as
equity” as adopted by the OTS and the The community banker collateral for advances. One comment
FDIC to determine whether a member is  association also recommended that the  letter addressed this provision. The
tangibly solvent. The commenter noted  definition “capital deficient member” in commenter, a Bank, believes this
that this definition permits banks and the proposed rule be replaced by the treatment of nursing homes will assist
savings associations to include definition of undercapitalized in the the Banks in fulfilling their housing
qualifying purchased mortgage servicing banking agencies’ prompt corrective mission, without exposing them to
rights in the calculation of tangible action regulations. However, the term unnecessary risk. Therefore, as
capital and permits savings associations ‘‘capital deficient member,” which is proposed, the final rule deletes nursing
to include qualifying supervisory defined as an institution that fails to homes from the definition of

ill. meet its minimum regulatory capital *“nenresidential real property” and

The community banker trade requirements, has been since the includes nursing homes in t
association requested that the capital Finance Board adopted its policy in definition of “multifamily propesty.”
definitions in the final rule be the same  1992. Given that the Banks and their Thus, mortgage loans backed by nursing
as those used in the prompt corrective ~ membership are familiar with this term, homes are eligible collateral for an
action regulations, and that the the Finance Board does not see any advance.

level of tangible capital. Section 835.1 of capital measured according to the
the proposed rule defined *“tangible prompt corrective action definitions is
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II1. Paperwork Reduction Act

Section 935.5(e) of the final rule will
require the Banks to report certain
information to the Finance Board.
However, § 935.5(e) does not involve a
“collection of information” for purposes
of the Paperwork Reduction Act because
§935.5(e) does not require the Banks to
collect any additional information from
the public. The Paperwork Reduction
Act defines “collection of information”
to include the obtaining of facts or
opinions from ten or more persons
“other than * * * instrumentalities
* * * of the United States.” 44 U.S.C,
3502(4)(A).

The Banks are considered to be
instrumentalities of the United States
under statute and case law. See 12
U.S.C. 1431(e)(1); Fahey v. O'Melveny &
Myers, 200 F.2d 420, 446 (9th Cir. 1952)
(““a Federal Home Loan Bank is a federal
instrumentality organized to out
public policy * * *” Id.); Association of
Data Processing Service Organizations
v. Fed. Home Loan Bank Board, 568
F.2d 478 (6th Cir. 1977) (court found
Banks to be federal instrumentalities in
oction preventing a Bank from providing
on-line data ing services); Osei-
Bonsu v. FeJ. Home Loan Bank of New
York, 726 F. Supp. 95, 97-98 (S.D.N.Y.
1989) (Banks held to be fedéral
instrumentalities in an employment
context).

Reporting requirements im
upon the Banks are not “collection|s] of
information” unless the collection is for
general statistical p See 12
U.S.C. 3502(4)(B). The information that
the Banks are required to provide the
Finance Board in § 835.5(e) is not for
general statistical p and,
therefore, is not an information
collection under the Pa
Reduction Act. Accordingly, this final
rule does not require any reporting
under the Paperwork Reduction Act.

IV. Regulatory Flexibility Act

The final rule applies to all Bank
members, regardless of their size. The
final rule does not contain any
requirements that the Finance Board
believes will have a disproportionate
impact on small entities. Therefore, it is
certified, pursuant to section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), that this final rule, as
promulgated, will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 12 CFR Part 935

Advances, Credit, Federal home loan
banks.

The Finance Board hereby amends
chapter IX, title 12, Code of Federal
Regulations, as follows:

PART 935—ADVANCES

1. The authority citation for part 935
is revised to read as follows:

Authority: 12 U.S.C. 1422b(a)(1), 1426,
1429, 1430, 1430b, 1431.

Subpart A—Advances to Members

2. Section 935.1 is amended by
revising the definitions of “Insurer,”
“Multifamily property,” and

“Nonresidential real pro ** and by

adding the following definitions in
ap?ropriate alphabetical order to read as
follows:

§935.1 Definitions.
* * - - "

Capital deficient member means a
memﬁer that fails to meet its minimum
regulatory capital requirements as
defined or otherwise required by the
member’s appropriate federal banking
agency, insurer or, in the case of
members that are not federally insured
depository institutions, state regulator.
- - - - -

Insurer means the Federal Deposit

ion for “insured

Insurance
depository institutions” as defined in 12

U.S.C. 1813(c)(2) and the National
Credit Union Administration for
federally insured credit unions.

* * * * *
ultifamily property means, for
oses of this part:

(1)() Real property that is solely
residential and which includes five or
more dwelling units; or

(i1) Real property which includes five
or more dwelling units with commercial
units combined, provided the property
is primarily residential.

2) Multifamily (Froperty as defined in
this section includes nursing homes,
dormitories and homes for the elderly.

Nonresidential real property means,
for purposes of this part, real property
not used for residential purposes,
including business or industrial
property, hotels, motels, churches,
hospitals, educational and charitable
institutions, clubs, lodges, association
buildings, golf courses, recreational
facilities, farm property not containing a
dwelling unit, or similar types of
property, except as otherwise
determined by the Board in its
discretion.

* * * * *

State regulator means a state

insurance commissioner or state

regulatory entity with primary

responsibility for supervising a member
borrower that is not a federally insured
depository institution.

Tangible capital means:

(1) Capital, calculated to
GAAP, less “intangible assets™ except
for purchased mortgage servicing rights
to the extent such assets are included in
a member’s core or Tier 1 capital, as
reported in the member’s Thrift
Financial Report for members whose
primary federal regulator is the OTS, or
as reported in the Report of Condition
and Income for members whose prim
federal regulator is the FDIC, the OCC,
or the Board of Governors of the Federal
Reserve System.

(2) Capital calculated according to
GAAP, less intangible assets, as defined
by a Bank for members which are not
regulated by the OTS, the FDIC, the
OCC, or the Board of Governors of the
Federal Reserve System; provided that a
Bank shall include a member’s
purchased mortgage servicing rights to
the extent such assets are included for
the purpose of meeting regulatory
capital requirements.

3. Section 935.5 is amended by
remo the period at the end of
paragraph (a)(2) and adding in its place
“; and" and adding paragraphs (a)(3)
and (b) through (g) to read as follows:

§935.5 Limitations on access to advances.

(a) W AN

(3) Make advances and renewals onl.
if the Bank determines that it may safely
make such advance or renewal to the
member, including advances and
renewals made pursuant to this section.

(b) New advances to members without
positive tangible capital. (1) A Bank
shall not make a new advance to a
member without positive tangible
capital unless the member’s appropriate
federal banking agency or insurer
requests in writing that the Bank make
such advance. The Bank shall promptly
provide the Finance Board with a copy
of any such request.

(2) A Bank shall use the most recently
available Thrift Financial Report, Report
of Condition, and Income or other
regulatory report of financial condition
to determine whether a member has
positive tangible capital.

(c) Renewals of advances to members
without positive tangible capital. (1)
Renewal for 30-day terms. A Bank may
renew outstanding advances, for
successive terms of up to 30 days each,
to a member without positive tangible
capital; provided, however, that a Bank
shall honor any written request of the
appropriate federal banking agency or
insurer that the Bank not renew such
advances.
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(2) Renewal for longer than 30-day
terms. A Bank may renew outstanding
advances to a member without positive
tangible capital for a term greater than
30 days at the written request of the
appropriate federal banking agency or
insurer.

(d) Advances to capital deficient but
solvent members. (1) Except as provided
in paragraph (d)(2)(i) of this section, a
Bank may make a new advance or renew
an outstanding advance to a capital
deficient member that has positive
tangible capital.

(2)(i) A Bank shall not lend to a
capital deficient member that has
positive tangible capital if it receives
written notice from the appropriate
federal banking agency or insurer that
the member's use of Bank advances has
been prohibited. The Bank shall
promptly provide the Finance Board
with a copy of any such notice.

(ii) A Bank may resume lending to
such a capital deficient member if the
Bank receives a written statement from
the appropriate federal banking agency
or insurer which re-establishes the
member's ability to use advances.

(e) Reporting. (1) Each Bank shall
provide the Finance Board with a
monthly report of the advances and
commitments outstanding to each of its
- members,

(2) Such monthly report shall be in a
format or on a form prescribed by the
Finance Board.

(3) Each Bank shall, upon written
request from a member’s appropriate
federal banking agency or insurer,
provide to such entity information on
advances and commitments outstanding
to the member.

_ () Members without federal
regulators. In the case of members that
are not federally insured depository
mstitutions, the references in
paragraphs (b), (c), (d) and (e) of this
section to “‘appropriate federal banking
agency or insurer” shall mean the
member’s state regulator acting in a
capacity similar to an appropriate
federal banking agency or insurer.

(g) Advance commitments. (1) In the
event that a member’s access to
advances from a Bank is restricted
pursuant to this section, the Bank shall
not fund outstanding commitments for
advances not exercised prior to the
imposition of the restriction. This
requirement shall apply to all advance
commitments made by a Bank after
August 25, 1993.

(2) Each Bank shall include the
stipulation contained in paragraph (g)(1)
of this section as a clause in either:

(i) The written advances agreement
required by § 935.4(b)(2) of this part; or

(ii) The written advances application
required by § 935.4(a) of this part.

4. Section 935.17 is revised to read as
follows:

§935.17 Intradistrict transfer of advances.

(a) Advances held by members. A
Bank may allow one of its members to
assume an advance extended by the
Bank to another of its members,
provided the assumption complies with
the requirements of this part governing
the issuance of new advances. A Bank
may charge an appropriate fee for
processing the transfer.

(b) Advances held by nonmembers. A
Bank may allow one of its members to
assume an advance held by a
nonmember, provided the advance was
originated by the Bank and provided the
assumption complies with the
requirements of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for processing
the transfer.

By the Federal Housing Finance Board.

December 15, 1993,

Philip L. Conover,

Managing Director.

[FR Doc, 94-1213 Filed 1-19-94; 8:45 am]
BILLING CODE 8725-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93-ANE-56; Amendment 39~
8798; AD 94-02-01)

Airworthiness Directives; Textron
Lycoming Model T5508D Turboshaft
Engines

AGENCY: Federal Aviation
Administration, DOT,
ACTION: Final rule, request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Textron Lycoming Model
T5508D turboshaft engines. This action
requires a cyclic life reduction for the
T5508D impeller, a more conservative
method for determining low cycle
fatigue (LCF) damage to the impeller,
and a method for prorating past impeller
usage, based on the new LCF counting
factors, This amendment is prompted by
a report of a rotorcraft accident found to
have been caused by an uncontained
impeller failure. A subsequent field
campaign inspection of high-time
impellers utilized by heavy lift
operators confirmed 12 more impellers
with similar distress. The actions
specified in this AD are intended to

prevent an impeller failure, which can
result in an uncontained engine failure,
inflight shutdown, or possible rotorcraft
damage.

DATES: Effective February 4, 1994,

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 4,
1994.

Comments for inclusion in the Rules
Docket must be received on or before
March 21, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 93-ANE-56, 12 New
England Executive Park, Burlington, MA
01803-5299.

The service information referenced in
this AD may be obtained from Textron
Lycoming, 550 Main Street, Stratford,
CT 06497. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, Attn: Rules Docket No. 93—
ANE-56, 12 New England Executive
Park, Burlington, Massachusetts; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Daniel Kerman, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7130,
fax (617) 238-7199.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
received a report of a rotorcraft accident
caused by an uncontained failure of a
Textron Lycoming T5508D compressor
impeller. The impeller failure was
caused by a low cycle fatigue (LCF)
crack which initiated and propagated to
failure in the impeller aft face cooling
air holes, Based on this accident,
Textron Lycoming issued a Service
Bulletin (SB) requiring all operators to
inspect impellers with greater than
5,000 cycles in service (CIS). To date, 12
impellers have been discovered with
distress in the impeller aft face coolin
air holes similar to the accident aircr
but of lesser magnitude. Subsequent
analysis and testing of this current
design impeller, as well as service
experience, has revealed a lower LCF
life than originally calculated. This
lower LCF life is based on a new
engineering analysis using different,
improved component geometry and LCF
material properties than were used in
the original engineering lifing analysis
for the impeller. In addition to arriving
at a lower LCF life, the new engineering
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analysis also derived the updated
impeller cyclic counting factors.
Configuration-specific material testing,
combined with updated operator
mission profiles, revealed a need to
update the impeller cyclic counting
factors because minor cyclic LCF
dama{;o was greater than previously
calculated. This condition, if not
corrected, can result in impeller failure,
which can result in an uncontained
engine failure, inflight shutdown, or
possible rotorcraft damage.

This amendment requires a cyclic life
reduction for the imr;&ler. a more
conservative sub-cycle counting factors
table, and & method for prorating past
impeller usage based on the new cyclic
counting factors. For those impellers
that exceed the new life limit, a
drawdown schedule will be
implemented for safe removal of time-
expired impellers. This program is
substantiated by the demonstrated
correlation between spin pit testing of
actual cracked parts, engineering
analysis, configuration specimen fatigue
testing, and field service experience. A
safety assessment has also been
performed to substantiate the drawdown
schedule for time-expired impellers to
conservatively manage these impellers
beyond the new life limits.

e FAA has reviewed and approved
the technical contents of Textron
Lycoming SB No. T5508D-0040, dated
June 25, 1993, that describes the
removal schedule for those
impellers that exceed the new life
limits, and Textron Lycoming SB No.
T5508D-0002, Revision 7, dated June
25, 1993, that reduces the cyclic life
limit of the impeller from 16,600 to
8,000 cycles, revises the minor cycle
counting factors table used for cyclic
computation, and provides a method for
prorating past impeller usage based on
the new cycle counting factors.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, this AD is being issued to
prevent impeller failure, which can
result in an uncontained engine failure,
inflight shutdown, or possible rotorcraft
damage. This AD requires a cyclic life
reduction for the impeller, a more
conservative sub-cycle counting factors
table, and a method for prorating past
impeller usage based on the new cycle
counting factors. For those impellers
that exceed the new life limit, the FAA
has established a drawdown schedule
for safe removal. These actions are
required to be accomplished in
accordance with the service bulletins
described previously.

Since a situation exists that requires -
the immediate adoption of this

regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
cheded by notice and an opportunity

or public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-ANE-56.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory

- action” under Executive Order 128686. It

has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-02-01 Textron Lycoming: Amendment
39-8798. Docket 93-ANE-56.

Applicability: Textron Lycoming Model
T5508D turboshaft engines, installed on but
not limited to Bell 214B helicopters.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an impeller failure, which can
result in an uncontained engine failure,
inflight shutdown, or ible rotorcraft
damage, accomplish the following:

(a) Within 7 days after the effective date of
this AD, conduct a revised impeller operating
cycle count (prorate), in accordance with
paragraph E of Textron Lycoming Service
Bulletin (SB) No. T5508D-0002, Revision 7,
dated June 25, 1993.

(b) Following the implementation of the
revised cycle count methodology, specified
in paragraph (a) of this AD, replace those
impellers installed in aircraft that exceed the
new life limit, on the effective date of this
AD, in accordance with the drawdown
requirements defined in Table 1 of Textron
Lycoming SB T5508D-0040, dated june 25,
1993.

(c) For those impellers not installed in
aircraft on the effective date of this AD, with
8,000 or more cycles in service (CIS), replace
with a new or serviceable impeller prior to
further flight.
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(d) Thereafter, Textron Lycoming Model
T5508D impeller, part numbers 2-100-180—
13 and 2-100-180-19, are life limited to
8,000 CIS, as defined in Table 1 of Textron
Lycoming SB No. T5508D-0002, Revision 7,
dated June 25, 1993.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Engine Certification
Office. The request should be forwarded
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Engine
Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office,

(f) The operational cyclic counting and
replacement of impellers shall be done in
accordance with the following service
bulletins:

Document
No.

Pages

Textron 1-12

0040
Total
pages: 2

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51, Copies may be obtained
from Textron Lycoming, 550 Main Street,
Stratford, CT 06497, Copies may be inspected
at the FAA, Office of the Assistant Chief
Counsel, Attention: Rules Docket No. 93—
ANE-56, 12 New England Executive Park,
Burlington, Massachusetts; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(g) This amendment becomes effective on
February 4, 1994,

Issued in Burlington, Massachusetts, on
January 10, 1994.
Jay J. Pardes,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service,
[FR Doc. 94-1103 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 83-NM-177-AD; Amendment
39-8801; AD 93-21-04]

Airworthiness Directives; Canadair
Model CL-600-2B19 ““Regional Jet”
Series Airplanes

AGENCY; Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
93-21-04 that was sent previously to all
known U.S. owners and operators of
Canadair Model CL-600-2B19
“Regional Jet" series airplanes by
individual letters. This AD requires
repetitive lubrication with grease of the
sliding shaft of the input plunger of the
brake control valve assembly. This
amendment is prompted by reports of
temporary loss of braking action upon
landing. The actions specified by this
AD are intended to prevent temporary

loss of braking acticn due to the freezing

of moisture on the input plunger of the
brake control valve during steep
descent.

DATES: Effective February 4, 1994 to all
persons except those persons to whom
it was made immediately effective by
priority letter AD 93-21-04, issued
October 18, 1993, which contained the
requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 4,
1994,

Comments for inclusion in the Rules
Docket must be received on or before
March 21, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 83-NM-
177-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The applicable service information
may be obtained from Bombardier, Inc.,
Bombardier Regional Aircraft Division,
Garratt Boulevard, Downsview, Ontario
M3K 1Y5, Canada. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, Room 202, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Danko Kramar, Aerospace Engineer,
Systems and Equipment Branch, ANE-
173, FAA, Engine and Propeller
Directorate, New York Aircraft .
Certification Office, 181 South Franklin
Avenue, Room 202, Valley Stream, New
York 11582; telephone (516) 791-6427;
fax (516) 791-9024.

SUPPLEMENTARY INFORMATION: On
October 18, 1993, the FAA issued
priority letter AD 93-21-04, applicable
to Canadair Model CL-600-2B19
“Regional Jet” series airplanes. That
action was prompted by notification
from Transport Canada Aviation, which
is the airworthiness authority for
Canada, indicating that an unsafe
condition may exist on certain of these
airplanes. There had been two reports of
temporary loss of braking action upon
landing; in both cases, the braking
action returned to normal within a few
minutes after touchdown. Investigation
revealed that the temporary loss of
braking action was due to the freezing
of moisture on the input plunger of the
brake control valve during steep
descent. This condition, if not corrected,
could result in temporary loss of all
braking action.

Canadair issued Regional Jet Alert
Service Bulletin S.B.A601R-32-016,
dated October 14, 1993, which describes
procedures for lubricating the sliding
shaft of the input plunger of the brake
control valve assembly. Lubricating the
input plunger will ensure that any
moisture that has accumulated will not
freeze on the plunger before the airplane
is landed, thus ensuring that the brakes
will function properly. Transport
Canada Aviation classified this service
bulletin as mandatory and issued
Canadian Airworthiness Directive CF-
93-26, dated October 15, 1993, in order
to assure the continued airworthiness of
these airplanes in Canada.

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, Transport
Canada Aviation has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of Transport Canada Aviation,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
is.likely to exist or develop on other
airplanes of the same type design
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registered in the United States, the FAA
issued priority letter AD 93-21-04 to
prevent temporary loss of all braking
action. The AD requires repetitive
lubrication with grease of the sliding
shaft of the input plunger of the'brake
control valve assembly. The actions are
required to be accomplished in
accordance with the service bulletin
previously described,

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on October 18, 1993, to all
known U.S. owners and operators of
Canadair Model CL-600-2B19
“Regional Jet" series airplanes. These
conditions still exist, and the AD is
hereby published in the Federal
Register as an amendment to section
39.13 of part 39 of the Federal Aviation
Regulations (FAR) to make it effective as
to all persons,

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire,
Communications shal{ identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed. |

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped

postcard on which the following
statement is made: *“Comments to
Docket Number 93-NM-177-AD."” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866, It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-21-04 Canadair: Amendment 39-8801,
Docket No. 93-NM-177-AD.

Applicability: Model CL-600-2B19
“Regional Jet” series airplanes; serial
numbers 7003 and subsequent; certificated in

any category.

Compliance: Required as indicated, unless

. accomplished previously.

To prevent temporary loss of all braking
action, aocomplisgothe following:

(a) Within 3 days after the effective date of
this AD, and thereafter at intervals not to
exceed 3 days, lubricate with grease the
sliding shaft of the input plunger of the brake
control valve assembly in accordance with
Canadair Regional Jet Alert Service Bulletin
S.B.A601R-32-016, dated October 14, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate, Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) The lubrication procedure shall be done
in accordance with Canadair Regional Jet
Alert Service Bulletin S.B.A601R-32-016,
dated October 14, 1993. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR Part 51. Copies may
be obtained from Bombardier, Inc.,
Bombardier Regional Aircraft Division,
Garratt Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, Room 202, Valley Stream, New
York; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(e) This amendment becomes effective on
February 4, 1994, to all persons except those
persons to whom it was made immediately
effective by priority letter AD 93-21-04,
issued October 18, 1993, which contained the
requirements of this amendment.

Issued in Renton, Washington, on January
12, 1994.

John J. Hickey,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 94-1227 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71

[Airspace Docket No. 91-AWA-3]
Alteration of the Denver Class B
Airspace Area; CO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.
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SUMMARY: This document contains
corrections to a final rule published
September 17, 1993. That final rule
alters the Denver, CO, Class B airspace
area to coincide with the scheduled
opening date of the new Denver
International Airport: A new field
survey was conducted of the new
Denver International Airport and the
supporting navigational aid (NAVAID),
and the Denver Very High Frequency
Omnidirectional Range (VOR) has been
upgraded to a Very High Frequency
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME)
facility. This upgrade was not reflected
in the final rule action. This action is
also necessary to correct an error in the
coordinates for the airport reference
point and the supporting NAVAID for
the new Denver International Airport.
EFFECTIVE DATE: 0701 u.t.c, March 9,
1994.

FOR FURTHER INFORMATION CONTACT:
Norman W, Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION: On
September 17, 1993, the Federal
Aviation Administration (FAA)
publithed a final rule that alters the
Denver, CO, Class B airspace area to
coincide with the scheduled opening
date of the new Denver International
Airport (58 FR 48722). This action is
necessary to correct an error in the
coordinates for the airport reference
point and the supporting NAVAID for
the new Denver International Airport,
and to reflect that the Denver VOR has
been upgraded to a VOR/DME facility.

Correction of Final Rule

Accordingly, pursuant to the
authority delegated to me, the
publication on September 17, 1993 (58
FR 48722) and the description in FAA
Order 7400.9A, which is incorporated
by reference in 14 CFR 71.1, are
corrected as follows:

§71.1 [Corrected]

On page 48727, in the third column,
under the heading “Denver
International Airport (Primary Airport)
the coordinates for the airport reference
point are corrected by removing “(lat.
39°51’38” N., long. 104°40'24” W.)" and
inserting “‘(lat. 39°51’30” N., long.
104°40'01” W.)." The heading '“Denver
VOR" should be corrected to read
“Denver VOR/DME” and the

on

"

coordinates are corrected by removing
“(lat. 39°48'44" N., long. 104°39'36"
W.)" and "'(lat. 39°48'45” N.,
long. 104°39'39” W.)." Also, on page
48727, third column for Area A through
Area E and on page 48728, first and
second columns for Areas E, F, G, H, J,
K, L, M, N, and P, remove the words
“Denver VOR" and insert the words
“Denver VOR/DME."”

Issued in Washington, DC, on Jenuary 10,
1994,
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Doc. 94-1349 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-13-#

14 CFR Part 71

[Airspace Docket No. 93-ACE-01)
Establishment of Class E Airspace;
Hartington, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending from 700 feet
above the surface at Hartington
Municipal Airport, Hartington,
Nebraska. This action is necessary
because a VHF Omnidirectional Range/
Distance Measuring Equipment (VOR/
DME) standard instrument approach
procedure (SIAP) has been developed
for the Hartington Musicipal Airport,
Hartington, Nebraska, utilizing the
Yankton, South Dakota, VOR/DME as a
navigational aid. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
This action is intended to provide Class
E airspace for instrument flight rules
(IFR) operations at the Hartington,
Nebraska, Municipal Airport. The area
will be depicted on aeronautical charts
to provide a reference for pilots
operating in the area.

EFFECTIVE DATE: 0901 ut.c., April 28,
1994.

FOR FURTHER INFORMATION CONTACT:
Kathy J. Randolph, Air Traffic Division,
System Management Branch, ACE-530c,
Federal Aviation Administration, 601
East 12th Street, Kansas City, Missouri
64106; telephone number: (816) 426—
3408,

SUPPLEMENTARY INFORMATION:

History
On March 30, 1993, a proposal to
amend part 71 of the Federal Aviation

Regulations (14 CFR part 71} to establish
a transition area at Hartington.

Nebraska, was published in the Federal
Register (48 FR 29881). A SIAP was
developed for the Hartington Municipal
Airport, Hartington, Nebraska. The
proposal was to add controlled airspace
extending from 700 feet AGL to 120Q
feet AGL to contain IFR operations in
controliled airspace during portions of
the terminal operation and while
transiting between the en route and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Airspace
Reclassification, efiective September 16,
1993, has discontinued the use of the
term “transition area," and airspace
extending upward from 700 feet or more
above the ground level is now Class E
airspace. Other than that change in
terminology, this amendment is the
same as that p in the notice. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above ground
level are published in Paragraph 6005 of
FAA Order 7400.9A dated June 17,
1993, and effective September 16, 1993,
which is incorporated by reference in 14
CFR 71.1 (58 FR 36298; July 6, 1993).
The Class E airspace designation listed
in this document will be published
subsequently in the Order.

The Rule

This amendment to 71 of the
Federal Aviation Regulations
established Class E airspace at
Hartington, Nebraska. It provides
controlled airs from 700 to 1200
feet AGL for aircraft executing the VOR/
DME SIAP into the Hartington
Municipal Airport, Hartington,
Nebraska. The intended effect of this
action is to provide controlled airspace
to contain IFR operations at this
location.

The FAA has determined that this
regulation only involves an establisbed
body of technical regulations that needs
frequent and routine amendments to
keep them operationally current. It,
therefore (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does net warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant impact on a
substantial number of small entities.
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under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

» * L] * *

ACE NE E5 Hartington, NE [New]

Hartington Municipal Airport, NE

(lat. 42°36'08" N, Long. 97°15'12” W)

Yankton, SD VOR/DME (lat. 42°55'06” N,
long. 97°23°06” W)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Hartington, Nebraska,
Municipal Airport and within 2.5 miles each
side of the Yankton VOR/DME 162-degree
radial, extending from the 6.3-mile radius to
9 miles southeast of the airport.

* * * * *

Issued in Kansas City, Missouri, on January

4, 1994.

Herman J. Lyons,

Acting Manager, Air Traffic Division, Central
Region. v
[FR Doc. 94~1354 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Ch. |

intent To Request Public Comments on
Rules and Guides

AGENCY: Federal Trade Commission.

ACTION: Notice of intent to request
public comments.

SUMMARY: Pursuant to its ten-year
regulatory review plan adopted on
September 1, 1992, the Federal Trade
Commission (“Commission") gives

notice that it intends to request public
comments on the rules and guides listed
below during 1994. The Commission
will request comments on, among other
things, the economic impact of, and the
continuing need for, the rules or guides,
possible conflict between the rules or
guides and state, local or other federal
laws, and the effect on the rules or
guides of any technological, economic,
or other industry changes, as part of its
systematic review of all current
Commission regulations and guides. No
Commission determination on the need
for or the substance of a rule, regulation
guide or interpretation or any other

rocedural option should be inferred

m the intent to publish requests for

comments. In certain instances,
however, the reviews also will address
other specific matters or issues, such as
reviews mandated by the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., and
issues concerning disclosure of
measurements in metric terms. Omnibus
Trade and Competitiveness Act, 15
U.S.C. 205, Executive Order 12770
(“Metric Usage in Federal Government
Programs”), 56 FR 35801 (July 25, 1991).
FOR FURTHER INFORMATION CONTACT:
Further details may be obtained from
the Commission’s contact person listed
for each particular regulation.
SUPPLEMENTARY INFORMATION: The
Commission is publishing a list of rules
and guides that it intends to initiate
reviews of and solicit public comments
for during 1994, The Commission
intends to publish notices requesting
comments about the following items in
1994:

Agency Contact for the following items:
Bret S, Smart, Federal Trade
Commission, Los Angeles Regional
Office, suite 13209, 11000 Wilshire
Blvd., Los Angeles, CA 90024, 310/
575-7975.

(1) Guides for the Hosiery Industry
(16 CFR part 22).

(2) Guide for Avoiding Deceptive Use
of Word “Mill” in the Textile Industry
(16 CFR part 236).

(3) Guides for Labeling, Advertising,
and Sale of Wigs and Other Hairpieces
(16 CFR part 252).

Agency Contacts for the following items:
Bret S. Smart (above) or Robert E.
Easton, Federal Trade Commission,
room S4631, 601 Pennsylvania
Avenue, NW., Washington, DC 20580,
202/326-3029. S
(4) Rules and Regulations Under the

Wool Products Labeling Act of 1939 (16

CFR part 300).

(5) Rules and Regulations Under the
Fur Products Labeling Act (16 CFR part
301).

(6) Rules and Regulations Under the
Textile Fiber Products Identification Act
(16 CFR part 303).

Agency Contact for the following item:
Michael J. Bloom, Federal Trade
Commission, New York Regional
Office, suite 1300, 150 William Street,
New York, New York 10038, 212/264—
1200.

(7) Guides for the Feather and Down
Products Industry (16 CFR part 253).

Agency Contact for the following item:
Louise R. Jung, Federal Trade
Commission, Division of
Enforcement, Bureau of Consumer
Protection, room S4631, 601
Pennsylvania Avenue, NW,,
Washington, DC 20580, 202/326~—
2989.

(8) Trade Regulation Rule concerning
a Cooling-Off Period for Door-to-Door
Sales (16 CFR part 429).

Agency Contact for the following item:
Constance M. Vecellio, Federal Trade
Commission, Division of
Enforcement, Bureau of Consumer
Protection, room S4631, 601
Pennsylvania Avenue, NW.,
Washington, DC 20580, 202/326—
2966.

(9) Trade Regulation Rule concerning
Care Labeling of Textile Wearing
Apparel and Certain Piece Goods As
Amended (16 CFR part 423).

Agency Contact for the following items:
David Medine, Federal Trade
Commission, Division of Credit
Practices, Bureau of Consumer
Protection, room 54429, 601
Pennsylvania Avenue, NW.,
Washington, DC 20580, 202/326—
3224,

(10) Trade Regulation Rule
concerning Credit Practices (16 CFR part
444).

Agency Contact for the following items:
George B. Mickum, Federal Trade
Commission, Division of
Enforcement, Bureau of Consumer
Protection, room S4631, 601
Pennsylvania Avenue, NW.,
Washington, DC 20580, 202/326—
3132.

(11) Used Motor Vehicle Trade
Regulation Rule (16 CFR part 455).
Authority: 15 U.S.C. 41-58.
By direction of the Commission.
Donald S. Clark,
Secretary.,
[FR Doc. 94-1369 Filed 1-19-94; 8:45 am]
BILLING CODE 6750-01-M
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[T.D. 8516]
RIN 1545-A529

Revisions of the Section 338
Consistency Rules With Respect to
Target Affiliates That Are Controlled

Forelgn Corporations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: These amendments to the
income regulations revise the
consistency rules under section 338 of
the Internal Revenue Code of 1986
applicable to certain cases involving
controlled foreign corporations. This
action is necessary to simplify and
update the existing regulations. These
regulations are substantially identical to
the consistency rules applicable to
controlled foreign corporations
contained in recent proposed
regulations. The regulations would
affect taxpayers that own controlled
foreign corporations. The text of these
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

DATES: These regulations are effective
on ]anuar¥ 20, 1894.

For applicability of these regulations,
see “Effective Dates" under the
SUPPLEMENTARY INFORMATION portion of
the preamble.

FOR FURTHER INFORMATION CONTACT:
Kenneth D. Allison at (202) 622-3860
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

A notice of proposed rulemaking was
published on January 14, 1992, in the
Federal Register (57 FR 1408) under
section 338 of the Internal Revenue
Code. See 1992-1 C.B. 1000. The notice
provided rules to replace the asset and
stock consistency rules of §§ 1.338—4T
and 1.338-5T. The notice included
consistency rules applicable to certain
cases involving controlled foreign
corporations (CFCs). Comments on the
notice were received and a public
hearing was held on March 26, 1992.
After considering the comments and
statements made at the hearing, those
proposed regulations, with the
exception of certain consistency rules
applicable to controlled foreign

corporations, were adopted as revised
Treasury Decision 8515, published
elsewhere in this issue of the Federal
Register, and the corresponding
tempo regulations were removed.
Several comments were received
concerning the international
consistency rules. Some comments
questioned the need to apply the
carryover basis rules to an asset
disposed of by a CFC while also
adjusting the basis in the stock of the
CFC. Other comments questioned the
propriety of imposing consistency
requirements on foreign assets held by
CFCs, which are frequently sold in the
co‘;\r:ext of an acquisition for foreign tax
ning purposes.
E No ch%xlx)ges were in response to the
comments received. Elimination of
either the carryover basis rule for assets
or the adjustment to CFC stock basis
would complicate the regulation by
requiring additional anti-avoidance
rules to ensure collection of the
appropriate amount of tax. In view of
the complexity of the issues involved,
the Service intends to continue studying
the international consistency rules and
may make further changes to the rules
if warranted. However, in view of the
need for immediate guidance, these
rules are being issued as temporary
regulations.

Need for Temporary Regulations

The provisions contained in this
Treasury decision are needed
immediately to provide guidance to the
public with respect to the international
consistency rules under section 338.
Therefore, it is found impractical and
contrary to public interest to issue this
Treasury decision with prior notice
under section 553(b) of Title 5 of the
United States Code. In addition, the
previously published proposed
regulations cannot be finalized, as
certain issues relating to the operation
and scope of these regulations are being
studied.

Explanation of Provisions

The temporary and proposed
re%xlations under § 1.338—4T(h) are
substantially identical to the previously
proposed lations. The preamble to
the previously proposed regulations
contains a discussion of the provisions.

References to new section 951(a)(1)(C)
of the Internal Revenue Code have been
added to paragraph (h)(2) of this section
to incorporate the effect of new section
956A (Sec. 13231, Public Law 103-66,
107 Stat. 312, 495) on the consistency
rules.

References to section 1291 have been
added in various paragraphs of this
section to clarify that an amount

otherwise treated as a dividend under
section 1248 does not lose its character
for purposes of these regulations, where
section 1248 is overridden by section
1291. The references to section 1291 in
this context contemplate the application
of the consistency rules to the full
amount that is subject to section
1291(g)(2)(C). See also, § 1.1291-5(e) of
the proposed regulations. In addition, a
provision was added to paragraph
(h){2)(ii) of this section to deny a stock
basis increase where there is an indirect
disposition by a domestic target or target
affiliate of a section 1291 fund that is
subject to the consistency rules. See
§1.1291-3(e}(4)(iii) of the proposed
regulations.

Effective Dates

These regulations are generally
effective for targets with acquisition
dates on or after January 20, 1994.
Taxpayers may elect to apply these
regulations, together with section 338
regulations issued as temporary and
final regulations elsewhere in the
Federal Register, to a target with an
acquisition date on or after January 14,
1992, and before January 20, 1994.
Special Analyses

It has been determined that this
temporary regulation is not a significant
regulatory action as defined in
Executive Order 12866. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act 5 U.S.C. chapter 6) do not apply to
these regulations, and therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, a copy of
these temporary regulations will Ke
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Kenneth D. Allison of the
Office of Associate Chief Counsel
(International), within the Office Chief
Counsel, Internal Revenue Service.
However, other personnel from the IRS
and Treasury Department participated
in their development.

List and Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1, is
amended as follows:
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PART 1—INCOME TAXES
Paragraph 1. The autharity citation
for part 1 is amended by adding an entry

in numerical order to read as follows:
26 U.S.C.7805* * * Section
1.338-4T(h) also issued under 26 U.S.C. 338.
Par 2. Section 1.338—4T is revised to
read as follows:

§1.338-4T Asset and stock consistency
(temporary).

(a) through (g) [Reserved]

(h) Censistency for target affiliates
that are controlled forei;
corporations—{(1) In general. This
paragraph (h) applies only if target is a
domestic ration. See §1.338-4(g]
for additional rules that may apply with
respect to controlled fo
corporations. The definitions and
nomenclature of § 1.338—1 (b} and (c)
and § 1.338—4(e), apply for purposes of
thi(s )selztion 3 Jring;

2) Income or gain resu. from asset
dispositions—{i) General rule. Income or
gain of a target affiliate thatis a
controlled foreign corporation from the
disposition of an asset is not reflected in
the basis of target stock under §1.338—
4(c) unless the income or gain results in
an inclusion under section 951(a}(1)A),
951(a}{1}(C), 1291 or 1293.

(ii) Basis of controlled foreign
corporation stock. If, by reason of
paragraph (h)(2)(i) of this section, the
carryover rules of § 1.338-4 apply
toanlsnet,noinaeuoinb.sisinu&o
stock of a cantrollsd corporation
under section 961(a) or 1293(d)(1), or
under regulations issued pursuant to
section 1297(b)(5), is allowed to target
or a target affiliate to the extent the
increase is attributable to income or
described in (h)(2)(i) of this
f;ctionf. A similar b;ppliestothom

sis of any property by reason of whi
the stock of the controlled
corporation is considered owned under
se?m;n 958(a)(2) :};297(.). .

iii) Operating For purpeses o
this h (h){2)—

(A) i there is an income inclusion
under section 951(a}{1) (A) or (C), the
shareholder’s income inclusion is first
attributed to the income or gain of the
controlled foreign corporation from the
disposition of the asset to the extent of
the shareholder’s pro rata share of such
income or gain; and

(B) Any income or gain under section
1293 is first attributed to the income or
gain from the disposition of the asset to
the extent of the shareholder’s pro rata
share of the income or gain.

(3) Stock issued by target affiliate that
is a controlled foreign corporation. The
exception ta the carryover basis rules of

§1.3384 in §1.338-
4(d)(2)(iii) does not apply to stock
issued by a target affiliate that is a
controlled foreign corporation. After
applying the carryover basis rules of this
section to the stock, the basis in the
stock is increased by the amount treated
as a dividend under section 1248 on the
dispasition of the stock (or that would
have)been so treated but for section
1291).

(4) Certain distributions—(1) General
rule. In the case of a target affiliate that
is a controlled foreign corporation,
§1.338-4(g) a;;plies with respec; to the
target affiliate by treating any reference
to a dividend to which section 243(a)(3)
applies as a reference to any amount
taken into account under § 1.1502-32 in
determining the basis of target stock that
is—

(A) A dividend;

(B) An amount treated as a dividend
under section 1248 (or that would have
been so treated but for section 1291); or

(C) An amount included in income
under section 951(a}{1)(B).

ot A
corporation 2 carryover
rules of this section apply to an asset,
}ha basisinthouoc:ol eontm!]ogy

oreign corporation (or any property
reason of which the stock is considered
owned under section 958(a)(2)) is
reduced by the sum of any amounts that
are treated, by reason of the
disposition of the asset, as a dividend,
amount treated as a dividend under
section 1248 (or that would have been
so treated but for section 1291), or
amount included in income under
section 951(a)(1)(B).

(5) Examples. This paragraph (b) may
be illustrated by the following
examples:

Example 1. Stock of target affiliate that is
a CFC. (a) The S group files a consolidated
return; however, T2 is a controlled foreign
corporation. On December 1 of Year 1, T1
sells the T2 stock to P and recognizes
On)muaryZonwz.Pmakesaquam
stock purchase of T from S. No section 338
election is made for T.

{b) Under § 1.338-4(b)(1), § 1.338-4(d)
applies to the T2 stock. Under ph
(h)(3) of this section, §1.338—4(d)(2)(iii) does
not apply to the T2 stock. Consequently,
§1.338—4(d)(1) applies to the T2 stock.
However, after applying § 1.338—4(d)(1), P's
basis in the T2 stock is increased by the
amount of T1’s gain on the sale of the T2
stock that is treated as a dividend under
section 1248. Because P has a carryover basis
in the T2 stock, the T2 stock is not
considered purchased within the meaning of
section 338(h)(3) and no section 338 election
may be made for T2.

Example 2. Stock of target affiliate CFC;
inclusion under subpart F. (a) The S group
files a consolidated return; however, T2 isa
controlled foreign corporation. On December

1 of Year 1, T2 sells an asset ta P and

section 851(a)(1)(A). On January 2 of Year 2,
P makes a qualified stock purchase of T from
S.(?;mm.hm&hdmbbrtdm
Because gain e disposition
asset results in an inclusion under section
851(a){1)(A). the gain is reflected in the basis
of the T stock as of T's acquisition date. See
paragraph (h){2)(i) of this section.
Consequently, under § 1.338—4(b)(1), § £.338-
4ld)1) es to the asset. In addition, under
(B)(2)(ii) of this section, T1's basis
in the T2 stock is not increased under section
961(a) by the amount of the inclusion that is
attributable to the sale of the asset.

(c] If, in addition to making a ed
stock purchase of T, P acquires the T2 stock
from T1 on January 1 of Year 2, the results
are the same for the asset sold by T2. In
addition, under paragraph (h){2)(ii} of this
section, T1's basis in the T2 stock is not
increased by the amount of the inclusion that
is attributable to the gain on the sale of the
asset. Further, under paragraph (h)(3) of this
section, § 1.338-4(d)(1) applies to the T2
stock. However, after applying §1.338—
4(d)(1), P’s basis in the T2 stock is increased
by the amount of T1's gain on the sale of the
T2 stock that is treated as a dividend under
section 1248. Finally, because P has a
carryover basis in the T2 stock, the T2 stock
is not considered purchased within the
meaning of section 338(h)(3) and no section
338 election may be made for T2.

(d) If P makes a qualified stock purchase
of T2 from T1, rather than of T from S, and
T1's gain on the sale of T2 is treated as a
dividend under section 1248, under
paragraph (h)(1) of this section,

(h)(2) and (3) of this section do not
because there is no target that is a domestic
corporation. Consequently, the carryover
basis rules of § 1.338—4 do not apply to the
asset sold by T2 or the T2 stock.

Example 3. Gain reflected by reason of
section 1248 dividend; gain from non-subpart
F asset. (a) The S group files a consolidated
return, however, T2 is a controiled foreign
corporation. In Years 1 through 4, TZ does
not pay any dividends to T1 and no amount
is included in T1’s income under section
951(a)(1)(B). On December 1 of Year 4, T2
sells an asset with a basis of $400,000 to P
for $900,000. T2's gain of $500,000 is not
subpart F income. On December 15 of Year
4, T1 sells T2, in which it has a basis of
$600,000, to P for $1,600,000. Under section
1248, $800,000 of T1’s gain of $1,000,000 is
treated as a dividend. However, in the
absence of the sale of the asset by T2 to P,
only $300,000 would have been treated as a
dividend under section 1248. On December
30 of Year 4, P makes a qualified stock
purchase of T1 from T. No section 338
election is made for T1.

{b) Under (h)(4) of this section,
§1.338-4(g)(2) applies by reference to the
amount treated as a dividend under section
1248 on the dispesition of the T2 stock.
Because the amount treated as a dividend is
taken into account in determining T"s basis
in the T1 stock under § 1.1502-32, the sale
of the T2 stock and the deemed dividend
have the effect of a transaction described in
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§1.338-4(g)(1). Consequently, §1.338-4(d)(1)
applies to the asset sold by T2 to P and P's
basis in the asset is §400,000 as of December
1 of Year 4.

(c) Under paragraph (h)(3) of this section,
§1.338-4(d)(1) applies to the T2 stock and
P's basis in the T2 stock is $600,000 as of
December 15 of Year 4. Under paragraphs
(h)(3) and (4)(ii) of this section, however, P's
basis in the T2 stock is increased by $300,000
(the amount of T1's gain treated as a
dividend under section 1248 ($800,000),
other than the amount treated as a dividend
solely as a result of the sale of the asset by
T2 to P ($500,000) to $900,000.

(i) and (j) [Reserved]

(k) Effective dates. Except as provided
in §1.338(i)-1(b) (allowing elective
retroactive application of this section in
limited cases), this section is effective
for targets with acquisition dates on or
after January 20, 1994. As provided in
§1.338(i)-1(b), this section may be
applied electively to a target with an
acquisition date on or after January 14,
1992, and before January 20, 1994.
Margaret Milner Richardson,

Commissioner of Internal Revenue.

Approved: December 22, 1993.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 94-666 Filed 1-12-94; 2:54 pm]|
BILLING CODE 4830-01-U

26 CFR Parts 1 and 602

[TD 8515]

RIN 1545-AQ05

Revision of Section 338 Consistency
Rules

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
regulations that replace the stock and
asset consistency rules of the temporary
Income Tax Regulations, The final
regulations substantially revise and
simplify the stock and asset consistency
rules. The final regulations also restate,
simplify, and substantially shortén most
of the other regulations under section
338.

DATES: These regulations are effective
on January 20, 1994.

For applicability of these regulations,
see “‘Effective Dates” under the
““SUPPLEMENTARY INFORMATION"' portion
of the preamble,

FOR FURTHER INFORMATION CONTACT: Don
Leatherman at telephone (202) 622—
7520 (not a toll-free number) for
domestic issues and Kenneth D. Allison
at telephone (202) 622-3860 (not a toll-
free number) for international issues.

SUPPLEMENTARY INFORMATION:
A. Paperwork Reduction Act

The collection of information
contained in this final regulation has
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3504(h)) under control number 1545—
1295, The estimated annual burden per
respondent varies from .2 hours to 1
hour, depending on individual
circumstances, with an estimated
average of .56 hours,

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents or recordkeepers may
require more or less time, depending on
their particular circumstances.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503,

B. Background.

On January 14, 1992, a notice of
proposed rulemaking (CO-111-90)
under section 338 of the Internal
Revenue Code was published in the
Federal Register (57 FR 1409). See
1992-1 C.B. 1000. The notice proposed
to restate most of the existing temporary
regulations by (1) replacing the asset
and stock consistency rules of §§1.338—
4T and 1.338-5T of the temporary
regulations, (2) revising the temporary
regulations regarding the international
aspects of section 338, and (3) generally
restating the remainder of the temporary
regulations under section 338.
Comments on the notice were received
and a public hearing was held on March
26, 1992. After considering the
comments and statements made at the
hearing, the proposed regulations are
adopted as revised by this Treasury
decision, and the corresponding
temporary regulations are removed.

C. The Consistency Rules

The final regulations adopt the
consistency rules of the proposed
regulations with several minor
modifications.

1. Carryover Basis Rule

Several commentors argued that the
carryover basis rule should be modified
if the gain of a target (T) on the sale of
an asset does not result in an equivalent
reduction in the gain of the selling
group (S or the S group) from the sale
of the T stock. For example, they argued
that the carryover basis rule should be
modified if S recognized a loss on the
sale of T stock that was disallowed
under § 1.1502-20, if T sold gain and
loss assets to the purchasing corporation
(P), or if T had separate return limitation
year losses. Similarly, they suggested
that the rule be modified if the gain on
the asset sale is not fully reflected in the
basis of T’s stock because, for example,
the asset is sold by a subsidiary or
conduit that is not wholly owned by T.

For purposes of simplification and
administrative convenience, the
consistency rules in the final regulations
apply in a more limited set of
circumstances than in the temporary
regulations. Adopting the suggested
modifications, however, would
substantially complicate the regulations.
In addition, the carryover basis rule
generally will apply only when the
stock sale is contemplated at the time of
the asset sale. For these reasons, the
suggestions have not been adopted.

2. Affiliated Groups

The final regulations apply the
consistency rules in certain cases where
dividends qualifying for a 100 percent
dividends received deduction may be
used in conjunction with asset
dispositions to achieve a result similar
to that available under the consolidated
return investment adjustment rules.
This provision applies only to amounts
treated as dividends under general tax
principles. The substance-over-form,
step-transaction, and similar principles
continue to apply to treat certain
amounts that are dividends in form as
payments by P for the T stock. See, e.g.,
Commissioner v. Waterman Steamship
Corp., 430 F.2d 1185 (5th Cir, 1970),
cert. denied, 401 U.S. 939 (1971).

As discussed in more detail below,
these regulations also permit section
338(h)(10) elections to be made for
certain targets that are members of
affiliated, non-consolidated groups.

3. Controlled Foreign Corporations

Consistency rules for controlled
foreign corporations generally are not
included in the final regulations.
Instead, rules for controlled foreign
corporations are contained in temporary
regulations that may be found elsewhere
in this issue of the Federal Register.
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4. Anti-Abuse Rules

Some commentors that the
anti-abuse rules of § 1.338—4(j) be
narrowed and that these rules and the
indirect ion rule of § 1.338—4(f)
be stated as general pﬁnﬁrfg:sse’rrl::m
Treasury Department an i
believ‘;r{hat thl:s anti-abuse and indirect
acquisition rules are necessary to
prgtect the final consistency rules.
Further, no statement of general
prina;al: has been identified that
provides adequate guidance to
distinguish the cases described in the
proposed regulations from those not
described. Accordingly, these rules have
been retained with minor modifications.
D. International Aspects

The final regulations under §§1.338—
1(g), 1.338-3(c)(3) through (6) and (8),
and 1.338-5 hae“ snbshntialg:s

roposed. The preamble to the propesed
Eegl?hﬁons contains a discussion of the
provisions. The differences from the
proposed regulations are noted below.

1. Section 338(hJ(16]

In the notice of proposed rulemaking,
the Service sought comments on the
proper application of section 338(h}(16),
including its application where the
deemed sale o;?ssets results in subpart
F income under section 952. The
comments received will be cansidered
in separate proposed regulations.

2. Good Faith Effort To Notify

A commentor suggested that the
Service provide examples of a good faith
effort, under § 1.338-1(g)(4)(v) of the
proposed regulations, to notify affected
U.S. shareholders of targets that are
controlled foreign corporations, passive
foreign investment companies or foreign
personal holding companies. The
regulations require that the
Commissioner determine, under all the
facts and circumstances, whether the
taxpayer has vigorously attempted the
notification. The suggestion has not
been adopted because the determination
depends on the facts and circumstances
in each case.

3. Allocation of Foreign Income Taxes

One commentor painted out that the
allocation of foreign income taxes
between the pre- and post-acquisition
U.S. taxable years of a target in § 1.338-
5(d) of the proposed regulations is to be
made under the principles of § 1.1502—
76(b)(4) of the consolidated return
regulations. That provision has been
interpreted to require taxes to be
allocated in proportion to U.S. taxable
income. Because foreign income taxes
are paid with respect to foreign taxable
Income, an allocation with respect to

U.S. taxable income may incorrectly
allocate the foreign income taxes
between taxable years. The final

lations require foreign income taxes

to be allocated in proportion ta foreign
taxable income:

E. Other Changes to the Regulations

Several commentors argued that, if a
section 338(h)(10) election is made for
T, new T should not be severally liable
under § 1.1502-6 for federal income tax
liability of the S group, as provided in
the proposed the existing temporary
regulations. reasoned that a
section 338(h)(10] election is intended
to be equivalent to an asset sale and that
this liability does not centinue in an
asset sale. However, ane other
commentor noted that, although the
transaction is treated as an asset sale for
purposes of income ition, it
}:ontinues to bc; dtr;ated asa s:hock ns;)le :

or of determining the rights o
T's cregitors. The final regulations
provide that new T remains liable for
the tax liabilities of old T (including tax
liabilities resulting from the deemed
sale of assets and any liability of old T
under § 1.1502-6).

uested that the

Commentors
formula price at which T is deemed to
gell its assets be modified to reflect

uying and selling costs, as appropriate.
Thye:;ssuggestions have been adopted in
the final regulations.

Commentors asked that the
availability of section 338(h){10)
treatment be extended to situations in
which T is not a member of a
conslolidated group. The final
regulations provide that a section
338(h)(10) election may be made for a
non-consolidated T if a carporation (the
selling affiliate} sells an amount of T
stock to P on the acquisition date that
satisfies the rements of section
1504(a)(2). The election must be made
jointly by P and the selling affiliate. The
instructions to the revised Form 8023
will provide more guidance on making
the election.

The final regulations also provide that
a section 338(h)(10) election may be
made if Tisan S tion
immediately before the acquisition date.
The d sale gain is reported on T's
final S corporation return and therefore
is taken into account under section 1366
and 1367 in determininga T
shareholder’s basis in the T stock and
resulting gain or loss on the deemed
liquidation of T. The section 338(h){10)
election must be made jointly by P and
the T shareholders. The instructions to
the revised Form 8023 will provide
more guidance on making the election.
If a section 338(h){10) election is
made for T, for purposes of subtitle A

of the Internal Revenue Code, T is
treated as selling all of its assets and
liquidating. Thus, as appropriate, the
old T shareholders recognize income,
gain, or loss under sections 331 and 332.

Several other modifications to the
pro; regulations have been
included in the final regulations. Minor
editorial changes and clarifications have
been made. For example, the final
regulations clarify the amount of
liabilities to be taken into account in
calculating deemed sale gain or loss and
basis following a section 338 election.
Further, the final regulations provide
that the adjusted deemed sale price
(ADSP) must be calculated unSer a
formula method. {The temparary and

roposed regulations referred to the

ormula method as the elective ADSP
formula.) Under the temporary
Te ions, the ADSP could be
calculated using the formula method or
by separately valuing each asset.
Mancﬁiting the formula method is
consistent with the treatment under
section 338(h)(10) and makes the
regulations simpler and easier to apply.
The final regulations also simplify \Ee
ADSP examples.

In addition, the final regulations
contain a provision clarifying that a
target S corporation for which a section
338 election (other than a section
338(h)(10) election) is made must file a
deemed sale return reporting the
deemed asset sale as a C corporation.
See H.R. Rep. No. 432, Part 2, 98th
Cong., 2d Sess., 1642 (March 5, 1984).
No implication is intended by that
provision as to the status of an acquired
S corporation in the absence of a section
338 election.

F. Effective Dates

Commentors suggested that the final
regulations be effective either as of
January 14, 1992 (the date the proposed
regulations were filed) or earlier
(including as early as the effective date
of the repeal of the General Utilities
doctrine by the Tax Reform Act of
1986].

The final regulations are generally
effective for targets with acquisition
dates on or after January 20, 1994. The
final regulations also apply on an
elective basis to targets with acquisition
dates on or after January 14, 1992 and
before January 20, 1994, If an election is
made to apply the final regulations to
targets with acquisition dates on or after
January 14, 1992 and before January 20,
1994, the provisions for controlled
foreign corporations that are issued as
temporary regulations elsewhere in the
Federal Register will also apply to such
targets. Further, if that election is made,
a protective carryover basis election or
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offset prohibition election made under
the temporary regulations will have no
effect.

Section 1.338(h)(10)-1(f) (relating to
mandatory use of the MADSP formula)
is generally effective for targets with
acquisition‘dates on or after November
10, 1986.

Section 1.304-5 is effective on
January 20, 1994.

Finally, the District Director’s
discretion to impose a section 338
election (other than with the taxpayer’s
consent) under section 338(e) and
§ 1.338-4T(f)(6)(i) is revoked for all
open years.

Although comments were requested
regarding transition issues raised by the
proposed effective date, no comments
were received. Consequently, no special
rules relating to transition issues have
been provided.

G. Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act 5 U.S.C. chapter 6) do not apply to
these regulations, and therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on the impact of the rules on
small business.

H. Drafling Information

The principal author of the
international aspects of these
regulations is Kenneth D. Allison of the
Office of Associate Chief Counsel
(International), within the Office of
Chief Counsel, Internal Revenue
Service. However, other personnel from
the IRS and Treasury Department
participated in their development,

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 602

Reporting and recording
requirements.
Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the
entry for “Section 1.338-6T" and
adding entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.304-5 also issued under 26
U.SC 304" 8

Section 1.338-1 also issued under 26
U.S.C. 337(d), 338, and 1502.

Section 1.338-2 also issued under 26
U.S.C. 337(d), 338, and 1502.

Section 1.338-3 also issued under 26
U.S.C. 337(d), 338, and 1502.

Section 1.338—4 also issued under 26
U.S.C. 337(d), 338, and 1502.

Section 1.338-5 also issued under 26
U.S.C. 337(d), 338, and 1502.

Section 1.338(b)-1 also issued under 26
U.S.C. 337(d), 338, and 1502. * * *

Section 1.338(h)(10)-1 also issued under
26 U.S.C. 337(d), 338, and 1502.

Section 1.338(i)-1 also issued under 26
U.S.C. 337(d), 338, and 1502. * * *

Section 1.1502-75 also issued under 26
1. 5:G. 1502, 8 *. &

Par, 2. Section 1.304-5 is added to
read as follows:

§1.304-5 Control.

(a) Control requirement in general.
Section 304(c)(1) provides that, for
purposes of section 304, control means
the ownership of stock possessing at
least 50 percent of the total combined
voting power of all classes of stock
entitled to vote or at least 50 percent of
the total value of shares of all classes of
stock. Section 304(c)(3) makes section
318(a) (relating to constructive
ownership of stock), as modified by
section 304(c)(3)(B), applicable to
section 304 for purposes of determining
control under section 304(c)(1).

(b) Effect of section 304(c)(2)(B}—(1)
In general. In determining whether the
control test with respect to both the
issuing and acquiring corporations is
satisfied, section 304(a)(1) considers
only the person or persons that—

(i) Control the issuing corporation
before the transaction;

(ii) Transfer issuing corporation stock
to the acquiring corporation for
property; and

(iii) Control the acquiring corporation
thereafter.

(2) Application. Section 317 defines
property to include money, securities,
and any other property except stock (or
stock rights) in the distributing
corporation. However, section
304(c)(2)(B) provides a special rule to
extend the relevant group of persons to
be tested for control of both the issuing
and acquiring corporations to include
the person or persons that do not
acquire property, but rather solely stock

from the acquiring corporation in the
transaction, Section 304(c)(2)(B)
provides that if two or more persons in
control of the issuing corporation
transfer stock of such corporation to the
acquiring corporation, and if the
transferors are in control of the
acquiring corporation after the transfer,
the person or persons in control of each
corporation include each of those
transferors. Because the purpose of
section 304(c)(2)(B) is to include in the
relevant control group the person or
persons that retain or acquire acquiring
corporation stock in the transaction,
only the person or persons transferring
stock of the issuing corporation that
retain or acquire any proprietary interest
in the acquiring corporation are taken
into account for purposes of applying
section 304(c)(2)(B).

(3) Example. This secticn may be
illustrated by the following example.

Example. (a) A, the owner of 20% of T’s
only class of stock, transfers that stock to P
solely in exchange for all of the P stock.
Pursuant to the same transaction, P, solely in
exchange for cash, acquires the remaining
80% of the T stock from T's other
shareholder, B, who is unrelated to A and P.

(b) Although A and B together were in
control of T (the issuing corporation) before
the transaction and A and B each transferred
T stock to P (the acquiring corporation),
sections 304(a)(1) and (c)(2)(B) do not apply
to B because B did not retain or acquire any
proprietary interest in P in the transaction.
Section 304(a)(1) also does not apply to A
because A (or any control group of which A
was a member) did not control T before the
transaction and P after the transaction.

(c) Effective date. This section is
effective on January 20, 1994.

Par. 3. The following sections or
paragraphs are amended as follows:

{a) Sections 1.338-1T through 1.338-
3T are removed.

(b) Sections 1.338-5T and 1,338—6T
are removed.

(c) Section 1.338(b)-1T is removed.

(d) Section 1.338(b)-2T(a)(3) is
removed.

(e) Section 1.338(b)—4T is removed.

(f) Section 1.338(h)(10)-1T is
removed.

(g) Section 1.367(a)—4T(b)(4) is
removed and reserved.

Par. 4. Sections 1.338-0 through
1.338-5 and §1.338(b)-1 are added to
read as follows:

§1.338-0 Outline of topics.

This section lists the captions
contained in the regulations under
section 338.

§1.338-1 Elections under section 338.

(a) Scope.
(b) Nomenclature,
(c) Definitions.
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(1) Acquisition date.

(2) Affiliated group.

(3) Common parent.

(4) Consistency period.

(5) Domestic corporation.

(6) Old target’s final return.

(7) Purchasing corporation.

(8) Qualified stock purchase.

(9) Related persons.

(10) Section 338 election.

(11) Section 338(h)(10) election.

(12) Selling group.

(13) Target; old target; new target.

(14) Target affiliate.

(15) 12-month acquisition period.

(d) Time and manner of making election.

(e) Returns including tax liability from
deemed sale,

(1) In general.

(2) Old target’s final taxable year otherwise
included in consolidated return of selling
group.

(i) General rule.

(i1) Separate taxable year.

(ii1) Carryover and
attributes.

(iv) Old target is 8 component member of
purchasing corporation’s controlled group.

(3) Old target an S corporation.

(4) Combined deemed sale return.

(1) General rule.

(i) Gain and loss offsets.

(i1i) Procedure for filing a combined return.

(iv) Consequences of filing a combined
return,

(5) Deemed sale excluded from purchasing
corporation's consolidated return.

(6) Due date for old target's final return.

(i) General rule.

(i) Application of § 1.1502-76(c).

(A) In general.

(B) Degmed extension.

(C) Erroneous filing of deemed sale return.

(D) Erroneous filing of return for regular
tax year.

(E) Last date for payment of tax.

(7) Examples.

(f) Waiver,

(1) Certain additions to tax.

(2) Notification.

(3) Elections or other actions required to be
specified on a timely filed return.

(i) In general.

(ii) New target in purchasing corporation’s
consolidated return.

(4) Examples. :

(g) Special rules for foreign corporations or
DISCs.

(1) Elections by certain foreign purchasing
corporations.

(1) General rule.

(i1) Qualifying foreign purchasing
corporation.

(iii) Qualifying foreign target.

(iv) Triggering event.

(v) Subject to United States tax.

(2) Acquisition period.

_(3) Statement of section 338 election may
be filed by United States shareholders in
certain cases.

(4) Notice requirement for U.S. persons
holding stock in foreign target.

(i) General rule.

(i1) Limitation.

(i11) Form of notice.

(iv) Timing of notice.

of tax

(v) Consecgenoe of failure to comply.
(vi) Good faith effort to comply.

§1.338-2 Miscellaneous issues under
section 338.

(a) Scope.

(b) Rules relating to qualified stock

ases.

(1) Purchasing corporation requirement.

(2) Purchase.

(i) Definition.

(ii) Examples.

(3) Date of purchase from related
corporations.

(i) In general.

(i1) Examples.

(4) Acquisition date for tiered targets.

(i) Stock sold in deemed asset sale.

(ii) Examples.

(5) Effect of redemptions.

(i) General rule.

(ii) Redemptions from persons unrelated to
the purchasing corporation.

(iii) Redemptions from the purchasing
corporation or related persons during 12-
month acquisition period.

(A) General rule.

(B) Exception for certain redemptions from
related corporations.

(iv) Examples.

(c) Effect of post-acquisition events on
eligibility for section 338 election.

(1) Post-acquisition elimination of target.

(2) Post-acquisition elimination of the
purchasing corporation.

(d) Miscellaneous matters affecting new

et.
(1) General rule for subtitle A.
(2) Exceptions for subtitle A.
(3) Taxagle year of new target.
(4) General rule for other provisions of the
Internal Revenue Code.

§ 1.338-3 Deemed sale and aggregate deemed
sale price.

(a) Scope.

(b) Definitions.

(1) ADSP.

(2) Allocable ADSP amount.

(3) Deemed sale gain.

(4) Classes of assets.

(c) Deemed sale of target affiliate stock.

(1) In general.

(2) General rule.

(3) Deemed sale of foreign target affiliate by
a domestic target.

(4) Deemed sale producing effectively
connected income.

(5) Deemed sale of insurance company
target affiliate electing under section 953(d).

(6) Deemed sale of DISC target affiliate.

(7) Anti-stuffing rule.

(8) Examples.
" (d) Determination of ADSP.

(1) General rule.

(2) Grossed-up basis of the purchasing
corporation’s recently purchased target stock.

(3) Liabilities.

(4) Other relevant items.

(5) Calculation of deemed sale gain and
loss.

(6) Other rules apply in determining ADSP.

(7) Cross reference.

(8) Examples.

§1.3384 Asset and stock consistency.
(a) Introduction.

(1) Overview.

(2) General application.

(3) Extensions of the general rules.

(4) Aé)plication where certain dividends

are paid.

(5) Application to foreign target affiliates.

(6) Stock consistency.

(b) Consistency for?imct acquisitions.

(1) General rule.

(2) Section 338(h)(10) elections.

(c) Gain from disposition reflected in basis

of target stock.

(1) General rule.

(2) Gain not reflected if section 338

election made for target.

(3) Gain reflected by reason of

distributions.

(4) Controlled foreign corporations.

(5) Gain recognized outside the

consolidated group.

(d) Basis of acquired assets.

(1) Carryover basis rule.

(2) Exceptibns to carryover basis rule for

certain assets.

(3) Exception to carryover basis rule for de

minimis assets.

(4) Mitigation rule.

(i) General rule.

(ii) Time for transfer.

(e) Examples.

(1) In general.

(2) Direct acquisitions.

() Extension of consistency to indirect

acquisitions.

(1) Introduction.

(2) General rule.

(3) Basis of acquired assets.

(4) Examples.

() Extension of consistency if dividends
ualifying for 100 percent dividends received
eduction are paid.

(1) General rule for direct acquisitions from

target.

(2) Other direct acquisitions having same

effect.

(3) Indirect acquisitions.

(4) Examples.

(h) Special rules for controlled foreign

corporations. [Reserved]

(i) [Reserved]

(i) Anti-avoidance rules.

(1) Extension of consistency period.

(2) Qualified stock purchase and 12-month

acquisition period.

(3) Acquisitions by conduits.

(i) Asset ownership.

(A) General rule.

(B) Application of carryover basis rule.

(ii) Stock acquisitions.

(A) Purchase by conduit.

(B) Purchase of conduit by corporation.

(C) Purchase of conduit by conduit.

(4) Conduit.

(5) Existence of arrangement.

(6) Predecessor and successor.

(i) Persons.

(ii) Assets.

(7) Examples.

§1.338-4T Asset and stock consistency
(temporary).

(a) through (g) [Reserved]

(h) Consistency for target affiliates that are
controlled foreign corporations.

(1) In general.

(2) Income or gain resulting from asset
dispositions.
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(1) General rule

[ir) Basis of controlled fomngn corporatian
stock

i) Operaring rule

{3) Stock issued by tanget affiliate that 15 ¢
controlled foreign corporation

14) Cenain duistnibutions

(1) Genersl ruse

{i1) Basis of controded foreign corporatiun
SHOCK

(5) Exampies

1Y and () IReserved|

(k) Effective dates

§ 1 338-5
338

{a) Scope

{b) Application of section 338 10 furegn
targets

(1) In general

(2) Ownership of FT stock on the
acquisition date.

(3) Carryover FT stock .

(i) Definition

(i) Carryover of earnings and profits

{iii) Cap on carryover of earnings and
profits.

(iv) Post-acquisition date distnbution of
old FT earnings and profits.

(v) Old FT earngs and profits unaffected
by post-acquisition date deficits,

{vi) Character of FT stock as carryover FT
stock eliminated upon disposition

(4) Passive foreign investment company
stock.

(c) Dividend treatment under section
1248(e).

(d) Allocation of foreign taxes

(e) Operation of section 338(h){(16).
|Reserved] )

() Examples.

§1.338(b)}-1 Adjusted grossed-up basis

(a) Seope.

) Adjustment events.
¢} AGUB,

(1) In general.

(2) Time when AGUB determined.

(d) Grossed-up basis of recently purchased
stock.

(1) General rule.

(2) Application.

(e)-Basis of nonrecently purchased stock.

(1) In general.

(2) Effect of gain recognition election.

(i) In general,

(ii) Basis amount.

(ii1) Losses not recognized.

(iv} Stock subiect to election.

{3) Procedure for making gain recognition
election.

(i) In general.

(i1) Section 338(h)(10) election.

(4) Comparison with ADSP formula.

(f) Liabihties of new target.

(1) In general.

(2) Excluded obligations.

(i) In general.

(ii) Time when excluded obligations taken
into account.

(3) Liabilities taken into accountin
determining amouat realized on subseguent
disposition.

(g) Other relevant items,

(%) in general.

(2) Flow-through of relevant item
adjustment to target subsidiary.

Internatronol aspes & Of sex Lion

13) Adiusunents by the lnternal Revanue
Service
(h] Examples

§ 1 3481b}-2T  Allocation of adjusted
grossed-up basis among target assets
(temporary)

{&] Introduction.

(1) in general

{2) Fair market value

(b) General rule for allocating adjusted
grussed-up basis.

(1) Cash and other tenis designated by the
Internal Revenue Service

{2) Other assets.

(1) In general.

(ii) Class {1 assets.

(iii) Class 11l assets.

liv) Class 1V assets.

(¢) Certain limitations and special rules for
basis allocable to an asset.

(1) Basis not to exceed fair market value.

(2) Assets subject to other limitations.

(3) ial rule for allocating adjusted
g -up basis when p i
corporation has nonrecently pu: stock.

(i) Scope.

(ii) Determination of hypothetical purchase L

price.
(iii) Allocation of adjusted grossed-up
basis.

(d) Examples.

§1.338(b)-3T Subsequent adjustments to
adjusted grossed-up basis (temporary)

(a) Scope.

() In general

(2) Exceptions to epplicability of section

(3) Adjustment of aggregate deemed sale
price

{b) Definitions.

(1) Contingent liability

(2) Contingent amount.

(3) Reduction amount.

(4) Acquisition date asset.

(¢) General rule.

(1) Time when increases in adjusted
grossed-up basis taken into account.

(2) Time when decreases in adjusted
grossed-up basis taken into account.

(3) Amount of increases and decreases in
adjusted grossed-up basis.

(d) Allocation of increases in‘adjusted
grossed-up basis.

(1) In general.

(2) Effect of disposition or depreciation of
acquisition date assets,

(e) Allocation of decreases in adjusted
grossed-up basis.

(1) In general.

(2) Effect of disposition of assets or
reduction of basis below zero.

(3) Section 338 property.

(f) Special rule for allocation of increases
(or decreases) in adjusted grossed-up basis
when hypothetical purchase price was used
in allocating adjusted grossed-up basis.

(1) Scope.

(2) Allocation of increases (decreases) in
adjusted grossed-up basis.

(3) Allocation to cantingent income assets.

{g) Special rule for allocation of increases
(decreases) in adjusted grossed-up basis to’
specific assets. "

(1) Patents and similar property.

(i) Scope.

(ii) Specific allocation.

{2) Internal Revenue Service authority.

(h) Changes in old target’s aggregate
deemed sale price of asseis.

(1) General rule.

(i) In general.

{ii) Redeterminstion of aggregate deemed
sale price if the elective formula under
section 338(h)(11) is used.

(iit) Redetermination of uggregate deemed
sale price if the elective formula under
section 338(h)(11) is not used.

(2) Procedure for transactions in which
section 338(h)(10) is not elected.

(i) Income or loss included in new target’s
return.

(ii) Carryovers and carrybacks.

(A) Loss carryovers to new target taxable

years.

(B) Loss carrybacks to taxable years of old
target.

(C) Credit carryovers and carrybacks.
(3) Procedure for transactions in which .

section 338(h)(20) is elected

(i) [Reserved.]

(j) Examples,
§1.338(h)(16)-1 Deemed asset sale and
liquidation

(a) Scope.

{b) Nomenclature

{c) Definitions.

(1) Section 338(h)(10) target.

(2) S corperation shareholders.

(3) Selling consolidated group.

(4) Selling effiliate

(d) Section 338{h}{10) election

(1) In general

(2) Simultaneous joint election
requirement.

(3) Irrevocability

(4) Effect of invalid election

(e) Certain consequences of section
338(h}(10) election

(1)Old T

(2) Selling consolidated group, selling
affiliate, or S corporation shareholders

(i) In general

(ii) Deemed liquidation of-old T

(iii) Basis of stock not acquired.

(iv) T stock sale

(v) Example. - }

(3) Certain minority shareholders.

(i) In general.

(ii) T stock sale

(iii) T stock not acquired.

{4) P

(5) New T

(6) Consolidated return of selling
consolidated group

(f) Deemed sale price.

(1) General rule.

(2) Formula.

(3) Liabilities.

(4) Other relevant items.

(5) Cross-reference.

() Examples.

(h) Inapplicability of provisions.
§1.338(i)-1 Effective dates.

(a) In general.

(b) Elective retroactive application.
(c) MADSP.

(d) Deemed election.
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§1.338-1 Elections under section 338.

(a) Scope. This section prescribes
rules relating to elections under section
338. Paragraphs (c)(6), (e), and (g) of this
section do not apply to a target for
which a section 338(h)(10) election is
made.

(b) Nomenclature. For purposes of the
regulations under section 338 (except as
otherwise provided):

(1) T is a domestic corporation that
has only one class of stock outstanding.

(2)P Ys a domestic corporation that
purchases stock of T in a qualified stock
purchase.

(3) The P group is an affiliated group
of which P is a member.

(4) P1, P2, etc., are domestic
corporations that are members of the P
group. ’

(5) T1, T2, etc., are domestic
corporations that are target affiliates of
T. These corporations (T1, T2, etc.) have
only one class of stock outstanding and
may also be targets.

(6) S is a domestic corporation
(unrelated to P and B) that owns T prior
to the purchase of T by P. (S is referred
to in cases in which it is appropriate to
consider the effects of having all of the
outstanding stock of T owned by a
domestic corporation.)

(7) A, a U.S. resident or citizen, is an
individual (unrelated to P and B) who
owns T prior to the purchase of T by P.
(A is referred to in cases in which it is
appropriate to consider the effects of
having all of the outstanding stock of T
owned by an individual who is a U.S.
resident or citizen. Ownership of T by
A and ownership of T by S are mutually
exclusive circumstances.)

(8) B, a U.S. resident or citizen, is an
individual (unrelated to T, S, and A)
who owns the stock of P.

(9) F, used as a prefix with the other
terms in this paragraph (b), connotes
foreign, rather than domestic, status. For
example, FT is a foreign corporation (as
defined in section 7701(a)(5)) and FA is
an individual other than a U.S. citizen
or resident.

(10) CFC, used as a prefix with the
other terms in this paragraph (b)
referring to a corporation, connotes a
controlled foreign corporation (as
defined in section 957, taking into
account section 953(c)). A corporation
identified with the prefix F may be a
controlled foreign corporation. The
prefix CFC is used when the
corporation’s status as a controlled
foreign corporation is significant.

(c) Definitions. For purposes of the
regulations under section 338 (except as
otherwise provided):

(1) Acquisition date. The term
acquisition date has the same meaning
as in section 338(h)(2).

(2) Affiliated group. The term
affiliated group has the same meaning
as in section 338(h)(5). Corporations are
affiliated on any day they are members
of the same affiliated group with each
other.

(3) Common parent. The term
common parent has the same meaning
as in section 1504,

(4) Consistency period. The
consistency period is the period
described in section 338(h)(4)(A) unless
extended pursuant to § 1.338-4(j)(1).

(5) Domestic corporation. A domestic
corporation is a corporation—

8 That is domestic within the
meaning of section 7701(a)(4) or that is
treated as domestic for purposes of
subtitle A of the Internal Revenue Code
(e.g., to which an election under section
953(d) or 1504(d) applies); and

(ii) That is not a BFSC. a corporation
described in section 1248(e), or a
corporation to which an election under
section 936 applies.

(8) OId target’s final return. Old
target’s final return is the income tax
return of old target for the taxable year
ending at the close of the acquisition
date that includes the deemed sale of
assets under section 338. If the
disaffiliation rule of paragraph (e)(2)(i)
of this section applies, target's deemed
sale return is considered old target’s
final return.

(7) Purchasing corporation. The term
purchasing corporation has the same
meaning as in section 338(d)(1). Unless
otherwise provided, any reference to the
purchasing corporation is a reference to
all members of the affiliated group of
which the purchasing corporation is a
member. See sections 338(h) (5) and (8).

(8) Qualified stock purchase. The
term qualified stock purchase has the
same meaning as in section 338(d)(3).

(9) Related persons. Two persons are
related if stocf'in a corporation owned
by one of the persons would be
attributed under section 318(a) (other
than section 318(a)(4)) to the other.

(10) Section 338 election. A section
338 election is an election to apply
section 338(a) to target. A section 338
election may be made by filing a
statement of section 338 election
pursuant to § 1.338-1(d). The form on
which this statement is filed is referred
to in the regulations under section 338
as the Form 8023.

(11) Section 338(h)(10) election. A
section 338(h)(10) election is an election
to apply section 338(h)(10) to target. A

-section 338(h)(10) election may be made

by making a joint election for target
under §1.338(h)(10)-1.

(12) Selling group. The selling group
is the affiliated group (as defined in
section 1504) that is eligible to file a

consolidated return that includes target
for the target's taxable period that
includes the acquisition date and that
does not have a target as common parent
for the taxable year including the
acquisition date.

13) Target; old target; new target.
Target is the target corporation as
defined in section 338(d)(2). Old target
refers to target for periods ending as of
the close of the date of target’s deemed
sale of assets. New target refers to target
for subsequent periods.

(14) Target agiliate. The term target
affiliate has the same meaning as in
section 338(h)(6) (applied without
section 338(h)(6)(B)(i)). Thus, a
corporation described in section
338(h)(6)(B)(i) is considered a target
affiliate for all purposes of section 338.
If a target affiliate is acquired in a
qualified stock purchase, it is also a

t t.

ar(gles) 12-month acquisition period. The
12-month acquisition period is the
period described in section 338(h)(1),
unless extended pursuant to § 1.338—
4(j)(2).

(d) Time and manner of making
election. The purchasing corporation
makes a section 338 election for target
by filing a statement of section 338
election on Form 8023 in accordance
with the instructions to the form. The
section 338 election must be made not
later than the 15th day of the 9th month
beginning after the month in which the
acquisition date occurs. A section 338
election is irrevocable.

(e) Returns including tax liability from
deemed sale—(1) In general. Except as
provided in paragraphs (e)(2) and (3) of
this section, any tax liability resulting
from the deemed sale of assets under
section 338 is included in the final
return of old target filed for old target’s
taxable year that ends at the close of the
acquisition date. If old target is the
common parent of an affiliated group,
the final return may be a consolidated
return (any such consolidated return
must also include any tax liability from
any deemed sales under section 338 by
subsidiaries in the consolidated group
that have the same acquisition date as
old target and that are acquired by the
purchasing corporation).

(2) Old target’s final taxable year
otherwise included in consolidated
return of selling group—(i) General rule.
If the selling group files a consolidated
return for the period that includes the
acquisition date, old target is
disaffiliated from that group
immediately before its deemed sale of
assets under section 338 and must file
a separate final return that includes only
the items resulting from the deemed sale
and the carryover items specified in




2964

Federal Register / Vol. 59, No. 13 / Thursday, January 20, 1994 / Rules and Regulations

aph (e)(2)(iii) of this section
!deemed sale return). The deemed sale
occurs at the close of the acquisition
date and is the last transaction of old
target. Any transactions of old target
occurring on the acquisition date other

than the deemed sale are included in
the selling group’s consolidated return.
A dee sale return includes a

combined return as defined in
paragraph (e)(4) of this section.

(ii) Separate taxable year. The
deemed sale included in the deemed
sale return under this paragraph (e)(2)
occurs in a separate taxable year, except
that old target’s taxable year of the sale
and the consolidated year of the selling
group that includes the acquisition date
are treated as the same year for purposes
of determining the number of years in
a carryover or period.

(iii) Carryover and carryback of tax
attributes. Target's attributes may be
carried over to, and carried back from,
the deemed sale return under the rules
applicable to a corporatior that ceases
to be a member of a consolidated group.

(iv) Old target is a component
member of purchasing corporation’s
controlled group. For purposes of its
deemed sale return, target is a
component member of the controlled
gro:jg of corporations including the
purchasing corporation unless target is
treated as an excluded member under
soction 1563(b}2).

(3) Old target an S corporation. If
target is an S corporation for the period
that ends on the day before the
acquisition date, old target must filea
deemed sale return as a C corporation.
For this purpose, the principles of

ph (e)(2) of this section apply.

(4‘ Combined deemed sale return—{i)
General rule. Under section 338(h)(15),
a combined deemed sale return
(combined return) may be filed for all
targets from a single selling
consolidated group (as defined in
§1.338(h)(10}-1(c)(3)) that are acquired
by the purchasing corporation on the
same acquisition date and that
otherwise would be required to file
separate deemed sale returns. The
combined return must include all such
targets. For example, T and T1 may be
included in a combined return if—

(A) T and T1 are directly owned
subsidiaries of S;

{B) S is the common parent of a
consolidated group; and

(C) P makes ified stock purchases
gf’!‘ and T1 on the same acquisition

ate.

(ii) Gain and loss offsets. Gains and
losses recognized on the deemed sale of
assets by targets included in a combined
return are treated as the gains and losses
of a single target. In addition, loss

carryovers of a target that were not
subject to the separate return limitation
year restrictions (SRLY restrictions) of
the consolidated return regulations
while that target was a member of the
selling consolidated group may be
applied without limitation to the gains
of other targets included in the
combined return. If, however, a target
has loss carryovers that were subject to
the SRLY restrictions while that target
was a member of the selling
consolidated group, the use of those
losses in the combined return continues
to be subject to those restrictions,
applied in the same manner as if the
combined return were a consolidated
return. A similar rule applies, when
appropriate, to other tax attributes.

(iii) Procedure for filing a combined
return. A combined return is made by
filing a single corporation income tax
return in lieu of separate deemed sale
returns for all targets required to be
included in the combined return. The
combined return reflects the deemed
sales of all targets required to be
included in the combined return. If the
targets included in the combined return
constitute a single affiliated group
within the meaning of section 1504(a),
the income tax return is signed by an
officer of the common parent of tiat
group. Otherwise, the return must be
signed by an officer of each target
included in the combined return. Rules
similar to the rules in §1.1502-75(j)
apply for purposes of preparing the
combined return. The combined return
must include an attachment
prominently identified as an
“ELECTION TO FILE A COMBINED
RETURN UNDER SECTION 338(h){15)."
The attachment must—

(A) Contain the name, address, and
employer identification number of sach

target required to be included in the
combined return;
(B) Contain the following declaration

(or a substantially similar declaration):
“EACH TARGET IDENTIFIED IN THIS
ELECTION TO FILE A COMBINED
RETURN CONSENTS TO THE FILING
OF A COMBINED RETURN"'; and

(C) For each target, be signed by a -
person who states under penalties of
perjury that he or she is authorized to
act on behalf of such target.

(iv) Consequences of filing a
combined return. Each target included
in 8 combined return is severally liable
for any tax associated with the
combined return. See § 1.338-2(d)(1).

(5) Deemed sale excluded from
purchasing corporation’s consolidated
return. Old target may not be considered
a member of any affiliated group that
includes the purchasing corporation

with respect to the deemed sale of target
assets under section 338,

(8) Due date for old target’s final
return—{i) General rule. Old target's
final return is generally due on the 15th
day of the third calendar month
following the month in which the
acquisition date occurs. See section
6072 (time for filing income tax returns).

(ii) Application of § 1.1502-76(c}—A)
In general. Section 1.1502-76(c) applies
to old target’s final return if old target
was a member of a selling group that did
not file consolidated returns for the
taxable year of the common parent that
precedes the year that includes old
target's acquisition date. If the selling
group has not filed a consolidated
return that includes old target's taxable
period that ends on the acquisition date,
target may, on or before the final return
due date (including extensions),
either—

(1) File a deemed sale return on the
assumption that the selling group will
file the consolidated return; or

(2) File a return for so much of old
target’s taxable period as ends at the
close of the acquisition date on the
assumption that the consolidated return
will not be filed.

(B) Deemed extension. For purposes
of applying §1.1502-76(c}(2), an
extension of time to file old target’s final
return is considered to be in effect until
the last-date for making the election
under section 338.

(C) Erroneous filing of deemed sale
return. If, pursuant to this paragraph
(e)(6)(ii), target files a deemed sale
return but the selling group does not file
a consolidated return, target must file a
substituted return for old target not later
than the due date (including extensions)
for the return of the common parent
with which old would have been
included in the consolidated return. The
substituted return is for so much of old
target’s taxable year as ends at the close
of the acquisition date. Under § 1.1502-
76{c)(2), the deemed sale return is not
considered a return for purposes of
section 6011 (relating to the general
requirement of filing a return) if a
substituted return must be filed.

(D) Erroneous filing of return for
regular tax year If, pursuant to this
paragraph (e)(8)(ii), target files a return
for so much of old target’s regular
taxable year as ends at the close of the
acquisition date but the selling group
files a consolidated return, target mus!
file an amended return for old target not
later than the due date (including
extensions) for the selling group’s
consolidated return. {The amended
return is a deemed sale return.)

(E) Last date for t of tax. If
either a substituted or amended final
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return of old target is filed pursuant to
this paragraph (e)(6)(ii), the last date
prescribed for payment of tax is the final
return due date (as defined in paragraph
(e)(6)(i) of this section).

(7) Examples. This paragraph (e) may
be illustrated by the following
examples:

Example 1. (a) S is the common parent of
a consolidated group that includes T. The S
group files calendar year consolidated
returns, At the close of June 30 of Year 1, P
makes a qualified stock purchase of T from
S. P makes a section 338 election for T, and
the deemed sale of T's assets occurs as of the
close of T’s acquisition date (June 30).

(b} T is considered disaffiliated for

purposes of reporting the deemed sale.
Accordingly, T is included in the S group's
consolidated return through T's acquisition
date except that the tax liability resulting
from the deemed sale of assets is reported in
a separate deemed sale return of T. Provided
that T is not treated as an excluded member
under section 1563(b)(2), T is a component
member of P's controlled group for the
taxable year represented by the deemed sale,
and the taxable income bracket amounts
available in calculating tax on the deemed
sale return must be limited accordingly.

(c) If P purchased the stock of T at 10 a.m.
on June 30 of Year 1, the results would be
the same. See paragraph (e)(2)(i) of this
section.

Example 2. The facts are the same as in
Example 1, except that the S group does not
file consolidated returns. T must file a
separate return for its taxable year ending on
June 30 of Year 1, which includes the
deemed sale.

(f) Waiver—{(1) Certain additions to
tax. An addition fo tax or additional
amount (addition) under subchapter A
of chapter 68 of the Internal Revenue
Code arising on or before the last day for
making the election under section 338,
by reason of circumstances that would
not exist but for an election under
section 338, is waived if—

(i) Under the particular statute the
addition is excusable upon a showing of
reasonable cause; and

(ii) Corrective action is taken on or
before the last day.

(2) Notification. The Service should
be notified at the time of correction (e.g.,
by attaching a statement to a return that
constitutes corrective action) that the
waiver rule of this paragraph (f) is being
asserted.

(3) Elections or other actions required
to be specified on a timely filed return—
(i) In general. If paragraph (f)(1) of this
section applies or would apply if there
was an underpayment, any election or
other action that must be specified on a
timely filed return for the taxable period
covered by the late filed return
described in paragraph (f)(1) of this
section is considered timely if specified
on a late-filed return filed on or before

the last day for making the election
under section 338.

(ii) New target in purchasing
corporation’s consolidated return. If
new target is includible for its first
taxable year in a consolidated return
filed by the affiliated group of which the
purchasing corporation is a member on
or before the last day for making the
election under section 338, any election
or other action that must be specified in
a timely filed return for new target’s first
taxable year (but which is not specified
in the consolidated return) is considered
timely if specified in an amended return
filed on or before such last day, at the
place where the consolidated return was
filed.

(4) Examples. This paragraph (f) may
be illustrated by the following
examples:

Example 1.T is an unaffiliated corporation
with a tax year ending March 31, At the close
of September 20 of Year 1, P makes a
qualified stock purchase of T. P does not join
in filing a consolidated return. P makes a
section 338 election for T on or before June
15 of Year 2, which causes T’s taxable year
to end as of the close of September 20 of Year
1. An income tax return for T's taxable period
ending on September 20 of Year 1 was due
on December 15 of Year 1. Additions to tax
for failure to file a return and to pay tax
shown on a return will not be imposed if T's
return is filed and the tax paid on or before
June 15 of Year 2. (This waiver applies even
if the acquisition date coincides with the last
day of T’s former taxable year, i.e., March 31
of Year 2.) Interest on any underpayment of
tax for old T's short taxable year ending
September 20 of Year 1 runs from December
15 of Year 1. A statement indicating that the
waiver rule of § 1.338-1(f) is being asserted
should be attached to T’s return.

Example 2. Assume the same facts as in
Example 1. Assume further that new T
adopts the calendar year by filing, on or
before June 15 of Year 2, its first return (for
the period beginning on September 21 of
Year 1 and ending on December 31 of Year
1) indicating that a calendar year is chosen,
See §1.338-2(d)(8). Any additions to tax or
amounts described in this paragraph ()
which arise by reason of the late filing of a
return for the period ending on December 31
of Year 1 are waived, because they are based
on circumstances that would not exist but for
the section 338 election. Notwithstanding
this waiver, however, the return is still
considered due March 15 of Year 2, and
interest on any underpayment runs from that
date.

Example 3. Assume the same facts as in
Example 2, except that T's former taxable
year ends on October 31. Although prior to
the election old T had a return due on
January 15 of Year 2 for its year ending
October 31 of Year 1, that return need not be
filed because a timely election under section
338 was made. Instead, old T must file a final
return for the period ending on September 20
of Year 1, which is due on December 15 of
Year 1.

(g) Special rules for foreign
corporations or DISCs—{(1) Elections by
certain foreign purchasing
corporations—{i) General rule. A
qualifying foreign purchasing
corporation is not required to file a
statement of section 338 election fora
qualifying foreign target before the
earlier of 3 years after the acquisition
date and the 180th day after the close of
the purchasing corporation’s taxable
year within which a triggering event
occurs,

(ii) Qualifying foreign purchasing
corporation, A purchasing corporation
is a qualifying foreign purchasing
corporation only if, during the
acquisition period of a qualifying
foreign target, all the corporations in the
purchasing corporation’s affiliated
group are foreign corporations that are
not subject to United States tax.

(iii) Qualifying foreign target. A target
is a qualifying foreign target only if
target and its target affilidtes are foreign
corporations that, during target's
acquisition period, are not subject to
United States tax (and will not become
subject to United States tax during such
period by reason of a section 338
election). A target affiliate is taken into
acceunt for purposes of the preceding
sentence only if, during target’s 12-
month acquisition period, it is or
becomes a member of the affiliated
group that includes the purchasing
corporation.

(iv) Triggering event. A triggering
event occurs in the taxable year of the
qualifying foreign purchasing
corporation in which either that
corporation or any corporation in its
affiliated group becomes subject to
United States tax.

(v) Subject to United States tax, For
purposes of this paragraph (g)(1), a
foreign corporation is considered
subject to United States tax—

(A) For the taxable year for which that
corporation is required under § 1.6012-
2(g) (other than § 1.6012-2(g)(2)(i)(h)(2))
to file a United States income tax return;
or

(B) For the period during which that
corporation is a controlled foreign
corporation, a passive foreign
investment company for which an
election under section 1295 is in effect,
a foreign investment company, or a
foreign corporation the stock ownership
of which is described in section
552(a)(2).

(2) Acquisition period. For purposes
of this paragraph (g), the term
acquisition period means the period
beginning on the first day of the 12-
month acquisition period and ending on
the acquisition date.
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(3) Statement of section 338 election
may be filed by United States
shareholders in certain cases. The
United States shareholders (as defined
in section 951(b)) of a foreign
purchasing corporation that isa
controlled foreign corporation (as
defined in section 957 (taking into
account section 953(c))) may file a
statement of section 338 election on
behalf of the purchasing corporation if
the purchasing corporation is not
required under § 1.6012-2(g) (other than
§ 1.6012-2(g)(2)(1)(b)(2)) to file a United
States income tax return for its taxable
year that includes the acquisition date.
Form 8023 must be filed as described in
the form and its instructions and also
must be attached to the Form 5471
(information return with respect to a
foreign corporation) filed with respect to
the purchasing corporation by each
United States sharéholder for the
purchasing corporation’s taxable year
that includes the acquisition date (or, if
paragraph (g)(1)(i) of this section applies
to the election, for the purchasing
corporation’s taxable year within which
it becomes a controlled foreign
corporation). The provisions of § 1.964—
1{c) (including §1.964-1(c)(7)) do not
apply to an election made by the United
States shareholders.

(4) Notice requirement for U.S.
persons holding stock in foreign target—
() General rule. If a target subject to a
section 338 election was a controlled
foreign corporation, a passive foreign
investment company, or a foreign
personal holding company at any time
during the portion of its taxable year
that ends on its acquisition date, the
purchasing corporation must deliver
written notice of the election (and a
copy of Form 8023, its attachments and
instructions) to—

(A) Each U.S. person (other than a
member of the affiliated group of which
the purchasing corporation is a member
(the purchasing group member)) that, on
the acquisition date of the foreign target,
holds stock in the foreign target; and

(B) Each U.S. person (other than a
purchasing group member) that sells
stock in the foreign target to a
purchasing group member during the
foreign target’s 12-month acquisition
period.

(ii) Limitation. The notice
requirement of this paragraph (g)(4)
applies only where the section 338
election for the foreign target affects
income, gain, loss, deduction, or credit
of the U.S. person described in
paragraph (g)(4)(i) of this section under
section 551, 951, 1248, or 1293.

(iii) Form of notice. The notice to U.S.
persons must be identified prominently

as a notice of section 338 election and
must—

(A) Contain the name, address, and
employer identification number (if any)
of, and the country (and, if relevant, the
lesser political subdivision) under the
laws of which is organized, the
purchasing corporation and the relevant
target (i.e., target the stock of which the
particular U.S. person held or sold
under the circumstances described in
paragraph (g)(4)(i) of this section);

(B) Identify those corporations as the
purchasing corporation and the foreign
target, respectively; and

(C) Contain the following declaration
(or a substantially similar declaration):
“THIS DOCUMENT SERVES AS
NOTICE OF AN ELECTION UNDER
SECTION 338 FOR THE ABOVE CITED
FOREIGN TARGET THE STOCK OF
WHICH YOU EITHER HELD OR SOLD
UNDER THE CIRCUMSTANCES
DESCRIBED IN TREASURY
REGULATIONS § 1.338-1(g)(4). FOR
POSSIBLE UNITED STATES FEDERAL
INCOME TAX CONSEQUENCES
IUNDER SECTION 551, 951, 1248, OR"~
1293 OF THE INTERNAL REVENUE
CODE OF 1986 THAT MAY APPLY TO
YOU, SEE TREASURY REGULATIONS
§1.338-5(b). YOU MAY BE REQUIRED
TO ATTACH THE INFORMATION
ATTACHED TO THIS NOTICE TO
CERTAIN RETURNS".

(iv) Timing of notice, The notice
required by this paragraph (g)(4) must
be delivered to the U.S. person on or
before the later of the 120th day after the
acquisition date of the particular target
or the day on which Form 8023 is filed.
If notice is delivered by United States
mail, the date of the United States
postmark is deemed to be the date of
delivery.

(v) Consequence of failure to comply.
A statement of section 338 election is
not valid if timely notice is not given to
one or more U.S. persons described in
this paragraph (g)(4). If the form of
notice fails to comply with all
requirements of this paragraph (g)(4),
the section 338 election is valid, but the
waiver rule of paragraph (f)(1) of this
section does not apply.

(vi) Good faith effort to comply. The
purchasing corporation will be
considered to have complied with this
paragraph (g)(4), even though it failed to
provide notice or provide timely notice
to each person described in this
paragraph (g)(4), if the Commissioner
determines that the purchasing
corporation made a good faith effort to
identify and provide timely notice to
those U.S. persons.

§1.338-2 Miscellaneous Issues under
section 338.

(a) Scope. This section provides
guidance on miscellaneous issues under
section 338.

(b) Rules relating to qualified stock
purchases—(1) Purchasing corporation
requirement. An individual cannot
make a qualified stock purchase of
target. Section 338(d)(3) requires, as a
condition of a qualified stock purchase,
that a corporation purchase the stock of
target. If an individual forms a
corporation (new P) to acquire target
stock, new P can make a qualified stock
purchase of target if new P is considered
for tax purposes to purchase the target
stock. Facts that may indicate that new
P does not purchase the target stock
include that new P merges downstream
into target, liquidates, or otherwise
disposes of the target stock following
the purported qualified stock purchase.

(2) Purchase—{i). Definition. The term
purchase has the same meaning as in
section 338(h)(3).

(ii) Examples. This paragraph (b)(2)
may be illustrated by the following
examples:

Example 1. A, who owns all of the stock
of P and T, sells the T stock to P for cash.

A is treated under section 304(a)(1) as
receiving a distribution in redemption of the
P stock to which section 301 applies. P is
treated as receiving the T stock as a
contribution to its capital. Under section
362(a) and § 1.304-2(a), P's basis in the T
stock is determined by reference to A’s
adjusted basis in the stock. Further, stock
owned by A would be attributed to P under
section 318(a)(3)(C). Thus, P is not
considered to have acquired the T stock by
purchase. See sections 338(h)(3)(A)(i) and
(iii).

Example 2. P exchanges cash for all of the
stock of N, a newly formed corporation. N
was formed for the sole purpose of acquiring
all of the T stock by means of a reverse
subsidiary cash merger. Prior to the merger,
N conducted no activities other than those
required for the merger. Pursuant to the plan,
N merges into T, and the T shareholders
receive cash for their T stock. No T
shareholder is related to P, and no group of
T shareholders controls P within the meaning
of section 304(c). The existence of N is
disregarded, and P is considered to acquire
the T stock directly from the T shareholders
for cash. Thus, P is considered to have
acquired the T stock by purchase.

(3) Date of purchase from related
corporations—{i) In general. Stock
acquired by a purchasing corporation
from a related corporation (R) is
generally not considered acquired by
purchase. See section 338(h)(3)(A)(iii).
However, if section 338(h)(3)(C) applies
and the purchasing corporation is
treated as acquiring stock by purchase
from R, solely for purposes oP
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determining when the stock is acquired at least 50% in value of the 'R stock

considered acquired— : by purchase. Section 338(h)(3)(C)(i).) Of the
(A) Target stock acquired from R is remaining 10 shares of the T stock

considered to have been acquired by the 1Y P from R on December 1 of Year 2, 1 of

purchasing corporation on the day on &";”o:hm:ydfe;? eyt,:: ;‘a&?:!: :f‘q"m

which '-h*_’ P asing corporation is which an additional 1 share of the 4 shares
first considered to own that stock under  of the T stock held by R on that date was first
section 318(a) (other than section considered owned by P under section
318(a)(4)); and 318{a)(2)(C) (i.e., (4x.75) — 2). The remaining
(B) If such stock first may be 9 shares of the T stock purchased by P from
considered owned by the purchasing R on December 1 of Year 2, are deemed to
corporation on more than one date, such h2ve been acquired by P on June 1 of Year

s : : 2, the date on which an additional 12 shares
stock is deemed acquired on the earliest of the T stock held by R on that date were

date first to t_he extent thereof, then on first considered owned by P under section
the next earliest date, and so on. 318(a)2)(C) (i.e., (20x.75) —3). Because a

(i) Examples. This paragraph (b)(3) qualified stock purchase of T by P is made
may be illustrated by the following on December 1 of Year 2, only if all 12 shares
examples: of the T stock by P from R on that

Example 1. (8) On January 1 of Year 1, P date are considered acquired during a 12-
purchases 75% in value of the R stock. On month period ending on that date (so that, in
that date, R owns 4 of the 100 shares of T conjunction with the 68 shares of the T stock
stock. On June 1 of Year 1, R acquires an 'P purchased on that date from the unrelated
additional 16 shares of T stock. On December  person, B0 of T's 100 shares are acquired by
1 of Year 1, P purchases 70 shares of T stock P during a 12-month period) and because 2
from an unrelated person and 12 of the 20 of those 12 shares are considered to have
shares of T stock held by R. been acquired by P more than 12 months

(b) Of the 12 shares of T stock purchased before December 1 of Year 2 (i.e., on June 1
by P from R on December 1 of Year 1, 3 of of Year 1), a qualified stock purchase is not
those shares are deemed to have been made. (Under §1.336-4(j)(2). for purposes of
acquired by P on January 1 of Year 1, the date  applying the consistency rules, P is treated as
oo which 3 of the 4 shares of T stock held making a gualified stock purchase of T if,
by R on that date were first considered pursuant to an arrangement, P purchases T
owned by P under section 318(a)(2)(C) (ie.,  stock satisfying the requirements of section
4x.75). The remaining 9 shares of T stock 1504(a)(2) over a period of more than 12
purchased by P from R on December 1 of months.) :
Year 1, are deemed to have been acquired by Example 3. Assume the same facts as in
Pon June 1 of Year 1, the date on whichan  Example 2, except that on February 1 of Year
additional 12 of the 20 shares of T stock 1, P acquires 25% in value of the R stock by
owned by R on that date were first purchase. The resuit is the same as in
considered owned by P under section Example 2.
315(a)(2)(C) (i.e., (20x.75) —3). Because stock (4) Acquisition date for tiered
acquisitions by P sufficient for 8 qualified targets—{i) Stock sold in deemed asset
stock purchase of T occur within a 12-month sale. If an election under section 338 is
period (i.e., 3 shares constructively on made for target, old target is deemed to

January 1 of Year 1, 9 shares constructively 4 A
on June 1 of Year 1, and 70 shares actually sell target's assets and new target is

on December 1 of Year 1), a qualified stock deer_ned to acquire those 5359t3~'U“de"
purchase is made on December 1 of Year 1. section 338(h)(3)(B), new target’s
Example 2. (a) On February 1 of Year 1,P  deemed purchase of stock of another
écquires 25% in value of the R stock from B corporation is a purchase for purposes
(the sole shareholder of P). That R stock is of section 388(d}(3) on the acquisition
not acquired by purchase. See section date of target. If new target's deemed

338(h)(3)(A)(iii). On that date, R owns 4 of urchase canses a qualified stock
the 100 shares of T stock. On June 1 of Year P q : :
1, P purchases an additional 25% in value of purchase of the ather corporation and if

the R stock, and on January 1 of Year 2, P a section 338 e_lectjon is ma.d.e 'for the

purchases another 25% in value of the R other corporation, th‘? acquisition date

stock. On June 1 of Year 2, R acquires an for the other corporation is the same as

additional 16 shares of the T stock. On the acquisition date of target, However,

December 1 of Year 2, P purchases 68 shares  the deemed sale and p e of the

of the T'stock from an unrelated person and  other corporation’s assets is considered

12 of the 20 shares of the T stock held by R. 5 take place after the deemed sale and
(b) Of the 12 shares of the T stock purchase of target’s assets.

p,u‘r(;hased by P from R on December 1 of (ii) Examples. This paragraph (b)(4)

Year 2, 2 of those shares are deemed to have may be illustrated by the followin

been acquired by P on June 1 of Year 1, the y | .u. y 8

date on which 2 of the 4 shares of the T stock €Xamples:

. held by R on that date were first considered Example 1. A owns all of the T stock. T

owned by P under section 318(a)(2)(C) (i.e.,  owns 50 of the 100 shares of X stock. The

#x.5). For purposes of this attribution, the R other 50 shares of X stock are owned by

stock need not be acquired by P by purchase.  corporation Y, which is unrelated to A, T, or

See section 338(h)(1). (By contrast, the P. On January 1 of Year 1, P makes a

fcquisition of the T stock by P from R does qualified stock purchase of T from A and

ot qualify as & purchase unless P has makes a section 338 election for T. On

December 1 of Year 1, P purchases the 50
shares of X stock held by Y. A qualified stock
purchase of X is made on December 1 of Year
1, because the deemed purchase of 50 shares
of X stock by new T by reason of the section
338 election for T and the actual purchase of
50 shares of X stock by P are treated as
purchases made by one corporation. Section
338(h){8). For purposes of determining
whether those purchases occur within a 12-
mounth acquisition period as required by
section 338(d)(3), T is deemed to purchase its
X stock on T's acquisition date, i.e., January

1 of Year 1.

Example 2. On January 1 of Year 1, P
makes a qualified stock purchase of T and
makes a section 338 election for T. On that
day, T sells all of the stock of T1 to A.
Although T held all of the T1 stock on T's
acquisition date, T is not considered to have
purchased the T1 stock by reason of the
section 338 election for T. In order for T to
be treated as purchasing the T1 stock, T must
hold the T1 stock when T's deemed sale of
assets occurs pursuant to section 338(a). The
deemed sale of assets is considered the last
transaction of old T at the close of T's
acquisition date. Accordingly, the T1 stock
actually disposed of by T on the acquisition
date is not included in the deemed sale of
assets. Thus, T does not make a qualified
stock purchase of T1.

(5) Effect of redemptions—-(i) General
rule. Except as provided in this
paragraph (b)(5), a qualified stock
purchase is made on the first day on
which the percentage ownership
requirements of section 338(d)(3) are
satisfied by reference to target stock that
is both—

(A) Held on that day by the
purchasin%corporation; and

(B) Purchased by the purchasing
corporation during the 12-month period
ending on that day.

(ii) Redemptions from persons
unrelated to the purchasing corporation.
Target stock redemptions from persons
unrelated to the purchasing corporation
that occur during the 12-month
acquisition period are taken into
account as reductions in target's
outstanding stock for purposes of
determining whether target stock
purchased by the purchasing -
corporation in the 12-month acquisition
period satisfies the percentage
ownership requirements of section
338(d)(3).

(iii) Redemptions from the purchasing
corporation or related persons during
12-month acquisition period—{A)
General rule. For purposes of the
percentage ownership requirements of
section 338(d)(3), a redemption of target
stock during the 12-month acquisition
period from the purchasing corporation
or from any person related 1o the
purchasing corporation is not taken into
account as a reduction in target's
outstanding stock.
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(B) Exception for certain redemptions
from related corporations. A redemption
of target stock during the 12-month
acquisition period from a corporation
related to the purchasing corporation is
taken into account as a reduction in
target’s outstanding stock to the extent
that the redeemed stock would have
been considered purchased by the
purchasing corporation (by reason of
section 338(h)(3)(C)) during the 12-
month acquisition period if the
redeemed stock had been acquired by
the purchasing corporation from the
related corporation on the day of the
redemption, See paragraph (b)(3) of this
section.

(iv) Examples. This paragraph (b)(5)
may be illustrated by the following
examples:

Example 1. QSP on stock purchase date;
redemption from unrelated person during 12-
month period. A owns all 100 shares of T
stock. On January 1 of Year 1, P purchases
40 shares of the T stock from A. On July 1
of Year 1, T redeems 25 shares from A. On
December 1 of Year 1, P purchases 20 shares
of the T stock from A. P makes a qualified
stock purchase of T on December 1 of Year
1, because the 60 shares of T stock purchased
by P within the 12-month period ending on
that date satisfy the 80-percent ownership
requirements of section 338(d)(3) (i.e., 60/75
shares), determined by taking into account
the redemption of 25 shares.

Example 2. QSP on stock redemption date;
redemption from unrelated person during 12-
month period The facts are the same as in
Example 1, except that P purchases 60 shares
of T stock on January 1 of Year 1 and none
on December 1 of Year 1. P makes a qualified
stock purchase of T on July 1 of Year 1,
because that is the first day on which the T
stock purchased by P within the preceding
12-month period satisfies the 80-percent
ownership requirements of section 338(d)(3)
(i.e., 60/75 shares), determined by taking into
account the redemption of 25 shares.

Example 3 Redemption from unrelated
person more than 12 months before stock
purchase. A owns all 100 shares of T stock.
On January 1 of Year 1, T redeems 25 of its
shares. On January 15 of Year 2, P purchases
60 shares of T stock from A. P makes a
qualified stock purchase of T on January 15
of Year 2. The 60 shares of T stock purchased
by P within the 12-month period ending on
that date satisfy the 80-percent ownership
requirements of section 338(d)(3) (i.e., 60/75
shares), determined by taking into account
the redemption of 25 shares, It is irrelevant
that the redemption occurred before the 12-
month acquisition period.

Example 4. Redemption from unrelated
person more than 12 months after stock
purchase. The facts are the same as in
Example 3, except that the redemption
occurs on April 1 of Yedr 3. P does not make
a qualified stock purchase of T on April 1 of
Year 3, because 80% of the T stock, as of
spril 1 of Year 3 had not been purchased in
the preceding 12 months. (Under § 1.338—
4(i)(2), for purposes of applying the
consistency rules, P is treated as making a

qualified stock purchase of T if, pursuant to
an arrangement, P purchases T stock
satisfying the requirements of section
1504(a)(2) over a period of more than 12
months.)

Example 5. Redemption from purchasing
corporation not taken into account. On
December 15 of Year 1, T redeems 30% of its
stock from P. The redeemed stock was held
by P for several years and constituted P's
total interest in T. On December 1 of Year 2,
P purchases the remaining T stock from A.

P does not make a qualified stock purchase
of T on December 1 of Year 2. For purposes
of the 80-percent ownership requirements of
section 338(d)(3). the redemption of P's T
stock on December 15 of Year 1 is not taken
into account as a reduction in T's
outstanding stock.

Example 6. Redemption from related
person taken into account. On January 1 of
Year 1, P purchases 60 of the 100 shares of
X stock. On that date, X owns 40 of the 100
shares of T stock. On April 1 of Year 1, T
redeems X's T stock and P purchases the
remaining 60 shares of T stock from an
unrelated person. For purposes of the 80-
percent ownership requirements of section
338(d)(3), the redemption of the T stock from
X (a person related to P) is taken into account
as a reduction in T’s outstanding stock. If P
had purchased the 40 redeemed shares from
X on April 1 of Year 1, all 40 of the shares
would Eave been considered purchased (by
reason of section 338(h)(3)(C)(i)) during the
12-month period ending on April of Year 1
(24 of the 40 shares would have been
considered purchased by P on January 1 of
Year 1 and the remaining 16 shares would
have been considered purchased by P on
April 1 of Year 1). See paragraph (b)(3) of this
section. Accordingly, P makes a qualified
stock purchase of T on April 1 of Year 1,
because the 60 shares of T stock purchased
by P on that date satisfy the 80-percent
ownership requirements of section 338(d)(3)
(i.e., 60/60 shares), determined by taking into
account the redemption of 40 shares.

(c) Effect of post-acquisition events on
eligibility for section 338 election—(1)
Post-acquisition elimination of target. (i)
The purchasing corporation may make
an election under section 338 for target
even though target is liquidated on or
after the acquisition date. If target
liquidates on the acquisition date, the
]i(}uidation is considered to occur on the
following day and immediately after
new target’s deemed purchase of assets.
The purchasing corporation may also
make an election under section 338 for
target even though target is merged into
another corporation, or otherwise
disposed of by the purchasing
corporation provided that, under the
facts and circumstances, the purchasing
corporation is considered for tax
purposes as the purchaser of the target
stock.

(ii) This paragraph (c)(1) may be
illustrated by the following examples:

Example 1. On January 1 of Year 1, P
makes a qualified stock purchase of T. On

June 1 of Year 1, P sells the T stock to an
unrelated person. Assuming that P is
considered for tax purposes as the purchaser
of the T stock, P remains eligible, after june
1 of Year 1, to make a section 338 election
for T that results in a deemed sale of T's
assets on January 1 of Year 1.

Example 2. On January 1 of Year 1, P
makes a qualified stock purchase of T. On
that date, T owns the stock of T1. On March
1 of Year 1, T sells the T1 stock toan
unrelated person. On April 1 of Year 1, P
makes a section 338 election for T.
Notwithstanding that the T1 stock was sold
on'March 1 of Year 1, the section 338
election for T on April 1 of Year 1, results
in a qualified stock purchase by T of T1 on
January 1 of Year 1. See paragraph (b)(4)(i)
of this section.

(2) Post-acquisition elimination of the
purchasing corporation. An election
under section 338 may be made for
target after the acquisition of assets of
the purchasing corporation by another
corporation in a transaction described in
section 381(a), provided that the
purchasing corporation is considered for
tax purposes as the purchaser of the
target stock. The acquiring corporation
in the section 381(a) transaction may
make an election under section 338 for
target.

(d) Miscellaneous matters affecting
new target—{1) General rule for subtitle
A. Except as provided in this paragraph
(d). new target is treated as a new
corporation {hat is unrelated to old
target for purposes of subtitle A of the
Internal Revenue Code. Thus, in the
section 338(a)(1) deemed sale, new
target is treated as purchasing assets
from an unrelated person, and—

(i) New target is not considered
related to old target for purposes of
section 168 and may make new
elections under section 168 without
taking into account the elections made
by old target; and—

(ii) New target may adopt, without
obtaining prior approval from the
Commissioner, any taxable year that
meets the requirements of section 441
and any method of accounting that
meets the requirements of section 446.

(2) Exceptions for subtitle A. New
target and old target are treated as the
same corporation for purposes of—

(i) The rules applicable to employee
benefit plans (including those plans
described in sections 79, 104, 105, 120,
125, 127, and 129), qualified pension,
profit-sharing, stock bonus and annuity
plans (sections 401(a) and 403(a)),
simplified employee pensions (section
408(k)), and tax qualified stock option
plans (sections 422 and 423);

(ii) Sections 1311-1314 (relating to
the mitigation of the effect of
limitations) if a section 338(h)(10)
election is not made for target; and
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(iii) Any other provision identified by
the Commissioner.

(3) Taxable year of new target.
Notwithstanding § 1.441-1T(b)(2), a
new target may adopt a taxable year on
or before the last day for making the
election under section 338 by filing its
first return for the desired taxable year
on or before that date.

(4) General rule for other provisions of
the Internal Revenue Code. Except as
provided in the regulations under
section 338 or by the Commissioner,
new target is treated as a continuation
of old target for purposes other than
subtitle A. For example—

(i) New target is liable for old target’s
federal income tax liabilities, including
tax liabilities resulting from the deemed
asset sale and those tax liabilities of the
other members of any consolidated
group that included old target that are
attributable to taxable years in which
those corporations and old target joined
in the same consolidated return (see
§1.1502-6(a));

(ii) Wages earned by the employees of
old target are considered wages earned
by such employees from new target for
purposes of sections 3101 and 3111
(Federal Insurance Contributions Act)
and section 3301 (Federal
Unemployment Tax Act); and

(iii) Old target and new target must
use the same employer identification
number.

§1.338-3 Deemed sale and aggregate
deemed sale price.

(a) Scope. This section provides
guidance regarding the recognition of
gain or loss on the deemed sale of target
affiliate stock. This section also
provides guidance regarding the
determination of the price (the aggregate
deemed sale price) at which old target
is treated as selling its assets in the
section 338(a)(1) deemed sale for
purposes of determining the gain or loss
recognized by target in the deemed sale.
Notwithstanding section 338(h)(6)(B)(ii),
stock held by a target affiliate in a
foreign corporation or in a corporation
that is a DISC or that is described in
section 1248(e) is not excluded from the
operation of section 338.

(b) Definitions. For purposes of the
regulations under section 338:

(1) ADSP. The ADSP is the aggregate
deemed sale price, i.e., the price at
which target is deemed to have sold all
of its assets in the deemed sale under
section 338(a)(1). See paragraph (d) of
this section for the determination of the
ADSP.

(2) Allocable ADSP amount. The
allocable ADSP amount is the portion of
the ADSP that is allocable to a particular
target asset. Deemed sale gain on a target

asset is computed by reference to the
allocable ADSP amount for that asset.
Except as provided in section 7701(g)
(relating to fair market value in the case
of nonrecourse indebtedness), the ADSP
is allocated among target assets for this
purpose under the principles of
§1.338(b)-2T (without taking into
account § 1.338(b)-2T(c)(2)).
Appropriate adjustments to reflect
accurately the fair market value of assets
must be made if stock of a target affiliate
is purchased in the section 338(a)(1)
deemed sale, a section 338 election is
made for the target affiliate, and target
recognizes no gain or loss on the
deemed sale of the target affiliate stock
under paragraph (c) of this section. See
Example 4 of paragraph (d)(8) of this
section.

(3) Deemed sale gain. Deemed sale
gain is gain (or loss) that is recognized
in the section 338(a)(1) deemed sale. For
purposes of subtitle A of the Internal
Revenue Code, deemed sale gain is
taken into account by treating the old
target as if, on the acquisition date, it
sold all of its assets to an unrelated
person in the deemed sale. See § 1.338-
2(d)(1). For example, section 267 does
not apply to loss recognized on the
deemed sale,

. (4) Classes of assets. The four classes
of assets are defined in § 1.338(b)-2T(b).

(c) Deemed sale of target affiliate
stock—(1) In general. This paragraph (c)
prescribes rules relating to the treatment
of gain or loss realized on the deemed
sale of stock of a target affiliate where
a section 338 election (but not a section
338(h)(10) election) is made for the
target affiliate. For purposes of this
paragraph (c), the definition of domestic
corporation in § 1.338-1(c)(5) is applied
without the exclusion therein for DISCs,
corporations described in section
1248(e), and corporations to which an
election under section 936 applies.

(2) General rule. Except as otherwise
provided in this paragraph (c), ifa
section 338 election is made for target,
no gain or loss is recognized by target
on the deemed sale of stock of a target
affiliate having the same acquisition
date and for which a section 338
election is made if—

(i) Target directly owns stock in the
target affiliate satisfying the

uirements of section 1504(a)(2);
l‘e?ii) Target and the target affiliate are
members of a consolidated group filing
a final consolidated return described in
§1.338-1(e)(1); or

(iii) Target and the target affiliate file
a combined return under § 1.338—
1(e)(4).

(3) Deemed sale of foreign target
affiliate by a domestic target. Gain or
loss is recognized by a domestic target

on the deemed sale of stock of a foreign
target affiliate. For the proper treatment
of such gain or loss, see, e.g., sections
1246, 1248, 1291 et seq., and 338(h)(16)
and §1.338-5.

(4) Deemed sale producing effectively
connected income. Gain or loss is
recognized by a foreign target on the
deemed sale of stock of a foreign target
affiliate to the extent that such gain or
loss is effectively connected (or treated
as effectively connected) with the
conduct of a trade or business in the
United States.

(5) Deemed sale of insurance
company target affiliate electing under
section 953(d). Gain (but not loss) is
recognized by a domestic target on the
deemed sale of stock of a target affiliate
that has in effect an election under
section 953(d) in an amount equal to the
lesser of the gain realized or the
earnings and profits described in section
953(d)(4)(B).

(6) Deemed sale of DISC target
affiliate. Gain (but not loss) is
recognized by a foreign or domestic
target on the deemed sale of stock of a
target affiliate that is a DISC or a former
DISC (as defined in section 992(a)) in an
amount equal to the lesser of the gain
realized or the amount of accumulated
DISC income determined with respect to
such stock under section 995(c). Such
gain is included in gross income as a
dividend as provided in sections
995(c)(2) and 996(g). :

(7) Anti-stuffing rule. If an asset the
adjusted basis of which exceeds its fair
market value is contributed or
transferred to a target affiliate as
transferred basis property (within the
meaning of section 7701(a)(43)) and a
purpose of such transaction is to reduce
the gain (or increase the loss) recognized
on the deemed sale of such target
affiliate’s stock, the gain or loss
recognized by target on the deemed sale
of stock of the target affiliate is
determined as if such asset had not been
contributed or transferred.

-(8) Examples. This paragraph (c) may
be illustrated by the following
examples:

Example 1. (a) P makes a qualified stock
purchase of T and makes a section 338
election for T. T’s sole asset, all of the T1
stock, has a basis of $50 and a fair market
value of $150. T's deemed purchase of the T1
stock results in a qualified stock purchase of
T1 and a section 338 election is made for T1.
T1’s assets have a basis of $50 and a fair
market value of $150.

(b) T realizes $100 of gain on the deemed
sale of the T1 stock, but the gain is not
recognized because T directly owns stock in
T1 satisfying the requirements of section
;504(8)(2) and a section 338 election is made

or T1. .
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(c) T1 recognizes gain of $100 on the
deemed sale of its assets.

Example 2. The facts are the same as in
Example 1, except that P does not make a
section 338 election for T1. Because a section
338 election is not made for T1, the $100 gain
realized by T on the deemed sale of the T1
stock is recognized.

Example 3. (a) P makes a qualified stock
purchase of T and makes a section 338
election for T. T owns all of the stock of T1
and T2. T's deemed purchase of the T1 and
TZ stock results in a qualified stock purchase
of T1 and T2 and a section 338 election is
made for T1 and T2. T1 and T2 each own
50% of the vote and value of T3 stock. The
deemed purchases by T1 and T2 of the T3
stock result in a qualified stock purchase of
T3 and a section 338 election is made for TF3.
T is the common parent of a consolidated
group and all of the deemed sales are
reported on the T group’s final consolidated
return. See § 1.338-1(e)(1).

(b) Because T, T1, T2 and T3 are members
of a consolidated group filing a final
consolidated return, no gain or loss is
recognized by T, T1 or T2 on their respective
deemed sales of target affiliate stock.

Example 4. (a) T's sole asset, all of the FT1
stock, has a basis of §25 and a fair market
value of $150. FT1's sole asset, all of the FT2
stock, has a basis of $75 and a fair market
value of $150. FT1 and FT2 each have $50
of accumulated earnings and profits for
purposes of section 1248(c) and (d). FT2's
assets have a basis of $125 and e fair market
value of $150, and their sale would not
generate subpart F income under section 951.
The sale of the FT2 stock or assets would not
generate income effectively connected with
the conduct of a trade or business within the
United States. FT1 does not have an election
in effect under section 953(d) and neither
FT1 nor FT2 is a passive foreign investment
company.

(b) P makes a qualified stock purchase of
T and makes a section 338 election for T. T's
deemed purchase of the FT1 stock results in
a qualified stock purchase of FT1 and a
section 338 election is made for FT1.
Similarly, FT1’s deemed purchase of the FT2
stock results in a qualified stock purchase of
FT2 and a section 338 election is made for
FT2.

(c) T recognizes $125 of gain on the
deemed sale of the FT1 stock under
paragraph (c)(3) of this section. FT1’s §75 of
gain on the deemed sale of the FT2 stock is
not recognized under paragraph (c){2) of this
section. FT2 recognizes $25 of gain on the
deemed sale of its assets. The $125 gain T
recognizes on the deemed sale of the FT1
stock is included in T’s income as a dividend
under section 1248, because FT1 and FT2
bave sufficient earnings and profits for full
recharacterization ($50 of accumulated
earnings and profits in FT1, $50 of
accumulated earnings and profits in FT2, and
$25 of deemed sale earnings and profits in
FT2). § 1.338-5(b). For purposes of sections
901 through 908, the source and foreign tax
credit limitation basket of $25 of the
recharacterized gain on the deemed sale of
the FT1 stock is determined under section
338(h)(16).

(d) Determination of ADSP—(1)
General rule. The ADSP is the sum of—

(i) The grossed-up basis of the
purchasing corporation’s recently
purchased stock (as defined in
section 338(bj(6)(A)):

(ii) The liabilities of new target
(including any tax liabilities resulting
from the deemed sale}; and

(iii) Other relevant items.

(2) Grossed-up basis of the purchasing
corporation’s recently purchased target
stock. The grossed-up basis of the
purchasing corporation’s recently
purchased target stock is an amount
equal to the purchasing corporation’s
basis in recently purchased target stock,
divided by the percentage of target stock
(by value) attributable to that recently
purchased target stock. If target has a
single class of outstanding stock, the
grossed-up basis of the purchasing
corporation’s recently purchased target
stock reflects the total price the
purchasing corporation would have
paid for all outstanding target stock had
it purchased all such stock for a price
per share equal to the average price per
share that it paid for the recently
purchased target stock.

(3) Liabilities. Liabilities taken into
account are the Habilities of new target
described in § 1.338(b)-1(f). The amount
of the liabilities of new target taken into
account to calculate ADSP is
determined as if old target had sold its
assets to an unrelated person for
consideration that included the
liabilities. Thus, the ADSP takes into
account both tax credit recapture
liability arising by reason of the deemed
sale and the tax liability on deemed sale
gain. The ADSP reflects the fact that
deemed sale gain (loss) both increases
(decreases) the ADSP by creating
(reducing) a tax liability and is
computed by reference to the ADSP.

(4) Other relevant items. Other
relevant items include reductions for
acquisition costs of the purchasing
corporation incurred in connection with
the qualified stock purchase that are
capitalized in the basis of recently
purchased target stock (e.g., brokerage
commissions and any similar costs paid
by the purchasing corporation to acquire
target stock).

5) Calculation of deemed sale gain
and loss. Deemed sale gain on each asset
is computed by reference to the ADSP.
In certain cases, the determination of
the tax liability resulting from the
deemed sale and therefore the
determination of the ADSP may require
trial and error computations.

(6) Other rules apply in determining
ADSP. The ADSP may not be applied in
such a way as to contravene
applicable rules. For example, a capital

loss cannot be applied to reduce
ordinary income in calculating the tax
liability on the deemed sale for
purposes of determining the ADSP.

(7) Cross-reference. See § 1.338(b}-
3T(h) for adjustments to ADSP because
of events occurring after the acquisition
date and § 1.338(h)(10)-1(f) for the
determination of modified ADSP.

(8) Examples. (i) For purposes of the
examples in this paragraph (d)(8),
unless otherwise stated, T is a calendar
year taxpayer that files separate returns
and that has no loss, tax credit, or other
carryovers to Year 1. Depreciation for
Year 1 is not taken into account. T has
no liabilities other than a federal income
tax liability resulting from the deemed
sale of assets, and T has no other
relevant items. Assume that T's tax rate
for any ordinary income or net capital
gain resulting from the deemed sale of
assets is 34 percent and that any capital
loss is offset by capital gain. On July 1
of Year 1, P purchases all of the stock
of T and makes a section 338 election
for T.

(ii) This paragraph (d) may be
illustrated by the following examples:

Example 1 One class. (a) On July 1 of Year
1, T's only asset is an item of section 1245
property with an adjusted basis to T of
$50,400, a recomputed basis of $80,000, and
a fair market value of $100,000. P purchases
all of the T stock for $75,000.

(b) The ADSP may be determined as
follows. {In the formula below, G is the
grossed-up basis in P’s recently purchased T
stock, L is T"s liabilities other than T’s tax
liabilities for deemed sale gain determined by
reference to the ADSP, T is the applicable
tax rate, and B is the adjusted basis of the
asset deemed sold.)

ADSP=G+L+Trx(ADSP —B)
ADSP=($75,000/1)+80+.34x{ADSP — $50,400)
ADSP=875,000+.34ADSP - $17,136
.66ADSP=857,864

ADSP=887,672.72

(c) Because the ADSP for T ($87,672.72)
does not exceed the fair market value of T's
asset ($100,000), a Class HI asset, Ts entire
ADSP is allocated to that asset. Thus, T has
deemed sale gain of $37,272.72 (consisting of
$29,600 of ordinary income and $7,672.72 of
capital gain).

(d) The facts are the same as in paragraph
(a) of this Example 1, except that on july 1
of Year 1, P purchases only 80 of the 100
shares of T stock for $60,000. The grossed-
up basis in P's recently purchased T stock (G)
is $75,000 ($60,000/.8). Consequently, the
ADSP and deemed sale gain are the same as
in paragraphs (b} and (cJ of this Example 1.

(e) The facts are the same as in paragraph
(a) of this Example 1, except that T also has
goodwill (a Class IV asset) with an appraised
value of $10,000. The results are the same as
in paragraphs (b) and (c) of this Example 1.
Because the ADSP does not exceed the fair
market value of the Class 11l asset, no amount
is allocated to goodwill.
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Example 2. More than one class. (a) P
purchases all of the T stock for $140,000. On
July 1 of Year 1, T has liabilities (not

including the tax liability for deemed sale
gain on its assets) of $50,000, cash (a Class
I asset) of $10,000, readily marketable

securities (a Class II asset) with a basis of
$4,000 and fair market value of $10,000,

goodwill (a Class IV asset) with a basis of
$3,000, and the following Class III assets:

Asset

Basis FMV Ratio

1. land ..

$5,000 $35,000 14

2. Inventory

10,000 50,000 .20

3. Equipment A

(recomputed basis $80,000)
4, Equipment B

5,000 90,000 .36

10,000 75,000 .30

(recomputed basis $20,000)
Totals

$30,000 250,000 1.00

(b) The ADSP exceeds $20,000. Thus,
$10,000 of the ADSP is allocated to the cash
and $10,000 to the marketable securities.
Except as provided in section 7701(g), the
amount allocated to an asset (other than a
Class IV asset) cannot exceed its fair market
value. See §1.338(b)-2T(c)(1) (relating to fair
market value limitation).

(c) The portion of the ADSP allocable to
the Class III assets is preliminarily
determined as follows. (In the formula, the
amount allocated to the Class I assets is

referred to as I and the amount allocated to

the Class II assets as II.)

ADSPy = (G—(I+11))+L+Tg x [(II =By) +
(ADSPi;—B))

ADSPy; = ($140,000 —($10,000+$10,000)) +
$50,000 +.34 x [($10,000 — $4,000) +
(ADSP
- ($5,000+810,000+85,000+$10,000)))

ADSPi;=8161,840+.34ADSPiy,

.66 ADSP;;=$161,840

ADSP;;=$245,212.12

(d) Because, under the preliminary
calculation of the ADSP, the amount to be
allocated to Class I, II, and III assets does not
exceed their aggregate fair market value, no

ADSP amount is allocated to the goodwill.

Accordingly, the deemed sale of the goodwill

results in a capital loss of $3,000. The portion

of the ADSP allocable to the Class IlI assets

is finally determined by taking into account

this loss as follows:

ADSPy; = (G — (I+1D)+L+Tg x [(11 - By) +
(ADSPy;; —Biu) + (ADSPy —Byy)]

ADSPy; = ($140,000
—($10,000+510,000))+850,000+.34 x
[($10,000 — $4,000) + (ADSPyy
—8§30,000)+(0—$3,000)]

ADSP;=8160,820+.34 ADSPy,;

.66 ADSP;;=$160,820

ADSP;;=$243,666.67

(e) The allocation of ADSPy; among the
Class III assets is in proportion to their fair
market values, as follows:

Asset

ADSP Gain

1. Land

2. Inventory

3. Equipment A

4. Equipment B

Totals

$34,113.33
48,733.34

$29,113.33

(capital gain)

38,733.34

(ordinary income)
82,720.00

(75,000 ordinary income
7,720 capital gain)
63,100.00

(10,000 ordinary income
53,100 capital gain)
213,666.67

87,720.00

73,100.00

243,666.67

Example 3. More than one class. (a) The
facts are the same as in Example 2, except
that P purchases the T stock for $150,000,
rather than $140,000.

(b) As in Example 2, the ADSP exceeds
$20,000. Thus, $10,000 of the ADSP is
allocated to the cash and $10,000 to the
marketable securities.

(c) The portion of the ADSP allocable to
the Class III assets as preliminarily
determined under the formula'set forth in
paragraph (c) of Example 2 is $260,363.64.
The amount allocated to the Class III assets
cannot exceed their aggregate fair market
value ($250,000). Thus, preliminarily, the
ADSP amount allocated to Class 11I assets is
$250,000.

(d)(1) Based on this preliminary allocation,
the ADSP is determined as follows. (In the
formula, the amount allocated to the Class I
assets is referred to as I, the amount allocated

to the Class Il assets as II, and the amount
allocated to the Class I1I assets as II1.)
ADSP = G+L+Tg X [(" —B") + (l" -Bm) +
(ADSP -~ (l+"+lu+B|v)]]
ADSP = §150,000+850,000+.34 x
[($10,000 - $4,000) +
($250,000 - $30,000) + (ADSP
—($10,000+$10,000+8250,000+$3,000))]
ADSP=$200,000+.34ADSP— $15,980
.66ADSP=5184,020
ADSP=$278,818.18
(2) Because the ADSP as determined
exceeds the aggregate fair market value of the
Class I, 11, and I1I assets, the $250,000 amount
preliminarily allocated to Class III assets is
appropriate. Thus, the amount of the ADSP
allocated to Class I1I assets equals their
aggregate fair market value ($250,000), and
the allocated ADSP amount for each Class 111
asset is its fair market value. Further, the
allocable ADSP amount for the Class IV asset
(goodwill) is $8,818.18 (the excess of the
ADSP over the aggregate allocable ADSP
amounts for the Class I, 11, and I1I assets).

Example 4. Amount allocated to T1 stock.
(a) The facts are the same as in Example 2,
except that T owns all of the T1 stock
(instead of the inventory), and T1’s only asset
is the inventory. The T1 stock and inventory
each have a fair market value of $50,000, and
the inventory has a basis of $10,000. A
section 338 election is made for T1 (as well
as T), and T1 has no liabilities other than a
tax liability resulting from the deemed sale
gain. Under paragraph (c) of this section, T
recognizes no gain or loss on its deemed sale
of T1 stock.

(b) The ADSP exceeds $20,000. Thus,
$10,000 of the ADSP is allocated to the cash
and $10,000 to the marketable securities.

() T1 stock is purchased in the deemed
sale of T assets, T does not recognize any
gain on the deemed sale of the T1 stock
under paragraph (c) of this section, and a
section 338 election is made for T1. Thus,
under paragraph (b)(2) of this section, in
determining the allocation of ADSP among
T’s Class III assets, including the T1 stock,
appropriate adjustments must be made to
reflect accurately the fair market value of the
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T and T1 assets. In preliminarily calculating
ADSPyy in this case, the T1 stock can be
disregarded and, because T owns all of the
T1 stock, the T1 asset can be treated asa T
asset. Under this ADSPy, is
$243,666.67. See paragraph (d) of Example 2.

(d) Because the portion of the preliminary
ADSP allocable to Class 111 assets
($243,666.67) does not exceed their aggregate
fair market value ($250,000), no amount is
allocated to Class IV assets for T. Further,
this amount is allocated among T's Class 111
assets in proportion to their fair market
values. See h (e) of Example 2.
Tentatively, $48,733.34 of this amount is
allocated to the T1 stock.

{e) The amount tentatively allocated to the
T1 stock, however, reflects the tax incurred
on the deemed sale of the T1 asset equal to
$13,169.34 (.34 x ($48,733.34 — 510,000)).
Thus, the ADSP allocable to the Class HI
assets of T, and the allocable ADSP amount
for the T1 stock, as preliminarily calculated,
each must be reduced by $13,169.34.
Consequently, these amounts, respectively,
are $230,497.33 and $35,564.00. In
determining the ADSP for T1, the grossed-up
basis of T's recently purchased T1 stock is
$35,564.00.

(f) The facts are the same as in paragraph
(a) of this Example 5, except that the T1
inventory has a $12,500 basis and $62,500
value, the T1 stock has a $62,500 value, and
T owns 80% of the T1 stock. In preliminarily
calculating ADSPyy, the T1 stock can be
disregarded but, because T owns only 80%
of the T1 stock, only 80% of T1 asset basis
and value should be taken into account in
calculating T’s ADSP. By taking into account
80% of these amounts, the remaining
calculations and results are the same as in
paragraphs (b), (c), (d), and (e} of this
Exampz 5, except that the grossed-up basis
in T’s recently purchased T1 stock is
$44,455.00 ($35,564.00/0.8).

§1.338-4  Asset and stock conslistency.
(a) Introduction—{1)} Overview. This
section implements the consistency
rules of sections 338(e) and (f). Under
this section, no election under section
338 is deemed made or required with
respect to target or any target affiliate.
Instead, the person acquiring an asset
may have a carryover basis in the asset.
(2) General application. The
consistency rules generally apply if the
purchasing corporation acquires an
asset directly from target during the
target consistency period and target is a
subsidiary in a consolidated group. In
such a case, gain from the sale of the
asset is reflected under the investment
adjustment provisions of the
consolidated return regulations in the
basis of target stock and may reduce
gain from the sale of the stock. See
§1.1502-32 (investment adjustment
provisions). Under the consistency
rules, the purchasing corporation
generally takes a carryover basis in the
asset, unless a section 338 election is
made for target. Similar rules apply if

the purchasing corporation acquires an -
asset directly from a lower-tier target
affiliate if gain from the sale is reflected
under the investment adjustment
provisions in the basis of target stock.

(3) Extensions of the general rules. If
an arrangement exists, paragraph (f) of
this section generally extends the
carryover basis rule to certain cases in
which the purchasing corporation
acquires assets indirectly from target (or
a lower-tier target affiliate). To prevent
avoidance of the consistency rules,
paragraph (j) of this section also may
extend the consistency period or the 12-
month acquisition period and may
disregard the presence of conduits.

(4) Application where certain
dividends are paid. Paragraph (g) of this
section extends the over basis rule
to certain cases in which dividends are
paid to a corporation that is not a
member of the same consolidated group
as the distributing corporation.
Generally, this rule applies where a 100
percent dividends received deduction is
used in conjunction with asset
dispositions to achieve an effect similar
to that available under the investment
adjustment provisions of the
consolidated return regulations.

(5) Application to foreign target
affiliates. Section 1.338-4T(h) extends
the carryover basis rule to certain cases
involving target affiliates that are
controlled foreign corporations.

(6) Stock consistency. This section
limits the application of the stock
consistency rules to cases in which the
rules are necessary to prevent avoidance
of the asset consistency rules. Following
the general treatment of a section
338(h)(10) election, a sale of a
corporation's stock is treated as a sale of
the corporation'’s assets if a section
338(h)(10) election is made. Because
gain from this asset sale may be
reflected in the basis of the stock of a
higher-tier target, the carryover basis
rule may apply to the assets.

(b) Consistency for direct
acquisitions—(1) General rule. The basis
rules of paragraph (d) of this section
apply to an asset if—

i) The asset is disposed of during the
target consistency period;
m‘(§i) The basis of target stock, as of the
target acquisition date, reflects gain
from the dispesition of the asset (see
paragraph (c) of this section); and

(i1 'I%e asset is owned, immediately
after its acquisition and on the
acquisition date, by a corporation that
acquires stock of target in the qualified
stock purchase (or by an affiliate of an

acquiring corporation).

0?2) Section 338(h){10) elections. For
purposes of this section, if a section
338(h){10) election is made for a

corporation acquired in a qualified stock
rchase—

(i) The acquisition is treated as an
acquisition of the corporation's assets
(see § 1.338(h)(10)-1); and

(ii) The corporation is not treated as

zc) Gain from disposition reflected in
basis of target stock. For purposes of
this section:

(1) General rule. Gain from the
disposition of an asset is reflected in the
basis of a corporation’s stock if the gain
is taken into account under § 1.1502-32,
directly or indirectly, in determining the
basis of the stock, after applying section
1503(e) and other provisions of the
Internal Revenue Code.

(2) Gain not reflected if section 338
election made for target. Gain from the
disposition of an asset that is otherwise
reflected in the basis of target stock as
of the target acquisition date is not
considered reflected in the basis of
target stock if a section 338 election is
made for target.

(3) Gain reflected by reason of
distributions. Gain from the disposition
of an asset is not considered reflected in
the basis of target stock merely by
reason of the receipt of a distribution
from a target affiliate that is not a
member of the same consolidated group
as the distributee. See paragraph (g) of
this section for the treatment of
dividends eligible for a 100 percent
dividends received deduction.

(4) Controlled foreign corporations.
For a limitation applicable to gain of a
target affiliate that is a controlled
foreign corporation, see § 1.338—
4T(h)2).

(5) Gain recognized outside the
consolidated group. Gain from the
disposition of an asset by a person other
than target or a target affiliate is not
reflected in the basis of a corporation’s
stock unless the person is a conduit, as
defined in paragraph (j}{4) of this
section.

(d) Basis of acquired assets—{1)
Carryover basis rule. If this paragraph
(d) applies to an asset, the asset’s basis
immediately after its acquisition is, for
all purposes of the Internal Revenue
Code, its adjusted basis immediately
before its disposition.

(2) Exceptions to carryover basis rule
for certain assets. The over basis
rule of paragraph (d)(1) of this section
does not apply to the following assets—

(i) Any asset disposed of in the
ordinary course of a trade or business
(see section 338(e)(2)(A)):

(ii) Any asset the basis of which is
determined wholly by reference to the
adjusted basis of the asset in the hands
of the person that disposed of the asset
(see section 338(e)(2)(B));
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(iii) Any debt or equity instrument
issued by target or a target affiliate (see
§1.338—4T(h)(3) for an exception
relating to the stock of a target affiliate
that is a controlled foreign corporation);

(iv) Any asset the basis of which
immediately after its acquisition would
otherwise be less than its adjusted basis
immediately before its disposition; and

(v) Any asset identified by the
Internal Revenue Service in a revenue
ruling or revenue procedure.

(3) Exception to carryover basis rule
for de minimis.assets. The carryover
basis rules of this section do not apply
to an asset if the asset is not disposed
of as part of the same arrangement as the
acquisition of target and the aggregate
amount realized for all assets otherwise
subject to the carryover basis rules of
this section does not exceed $250,000,

(4) Mitigation rule—(i) General rule. If section, unless otherwise stated, the

the carryover basis rules of this section
apply to an asset and the asset is
transferred to & domestic corporation in
a transaction to which section 351
applies or as a contribution to capital
and no gain is recognized, the
transferor’s basis in the stock of the
transferee (but not the transferee’s basis
in the asset) is determined without
taking into account the carryover basis
rules of this section.

(ii) Time for transfer. This paragraph
(d)(4) applies only if the asset is
transferred before the due date
(including extensions) for the
transferor’s income tax return for the
year that includes the last date for
which a section 338 election may be
made for target. '

(e) Examples—(1) In general. For
purposes of the examples in this

basis of each asset is the same for
determining earnings and profits and
taxable income, the exceptions to
paragraph (d)(1) of this section do not
apply, the taxable year of all persons is
the calendar year, and the following
facts apply: S is the common parent of
a consolidated group that includes T,
T1, T2, and T3; S owns all of the stock
of T and T3; and T owns all of the stock
of T1, which owns all of the stock of T2.
B is unrelated to the S group and owns
all of the stock of P, which owns all of
the stock of P1. Y and Y1 are
partnerships that are unrelated to the S
group but may be related to the P group.
Z is a corporation that is not related to
any of the other parties.

BILLING CODE 4830-01-U

BILLING CODE 4830-01-C

(2) Direct ac&{isizions. Paragraphs (b),

(c). and (d) of this section may be
illustrated by the following examples:

Example 1. Asset acquired from target by
purchasing corporation. (a) On February 1 of
Year 1, T sells an asset to P1 and recognizes
gain. T's gain from the disposition of the
#sset is taken into account under § 1.1502-32
in determining S's basis in the T stock. On
January 1 of Year 2, P1 makes a qualified
slock purchase of T from S. No section 338
election is made for T.

(b) T disposed of the asset during its
Consistency period, gain from the asset
disposition is reflected in the basis of the T

stock as of T's acquisition date (January 1 of
Year 2), and the asset is owned both
immediately after the asset disposition
(February 1 of Year 1) and on T’s acquisition
date by P1, the corporation that acquired T
stock in the qualified stock purchase,
Consequently, under h (b) of this
section, paragraph (d)(1) of this section
applies to the asset and P1’s basis in the asset
is T's adjusted basis in the asset immediately
before the sale to P1.

Example 2. Gain from section 338(h)(10)
election reflected in stock basis. (a) On
February 1 of Year 1, P1 makes a qualified
stock purchase of T2 from T1. A section
338(h)(10) election is made for T2 and T2
recognizes gain on each of its assets. T2's

gain is taken into account under § 1.1502-32
in determining S's basis in the T stock. On
January 1 of Year 2, P1 makes a qualified
stock purchase of T from 8. No section 338
election is made for T.

(b) Under paragraph (b)(2) of this section,
the acquisition of the T2 stock is treated as
an acquisition of T2's assets on February 1
of Year 1, because a section 338(h)(10)
election is made for T2. The gain recognized
by T2 under section 338(h)(10) is reflected in
S's basis in the T stock as of T's acquisition
date. Because the other requirements of
paragraph (b) of this section are satisfied,
paragraph (d)(1) of this section applies to the
assets and new T2's basis in its assets is old
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T2's adjusted basis in the assets immediately
before the disposition.

Example 3. Corporation owning asset
ceases offiliation with corporation y
purchasing target before target acquisition
date. (a) On February 1 of Year 1, T sells an
asset to P1 and recognizes gain. On December
1 of Year 1, P disposes of all of the P1 stock
while P1 still owns the asset. On January 1
of Year 2, P makes a qualified stock purchase
of T from S. No section 338 election is made
for T.

(b) Immediately after T's disposition of the
asset, the asset is owned by P1 which is
affiliated on that date with P, the corporation
that acquired T stock in the qualified stock
purchase, However, the asset is owned by a

ration (P1) that is no longer affiliated
with P on T's acquisition date. Although the
other requirements of paragraph (b) of this
section a;;e satisfied, the requirements of
paragraph (b)(1)(iii) of this section are not
satisfieg. Consequently, the basis rules of
paragraph (d) of this section do not apply to
the asset by reason of P1’s acquisition.

(c) If P acquires all of the Z stock and P1
transfers the asset to Z on or before T's
acquisition date (January 1 of Year 2), the
asset is owned by an affiliate of P both on
February 1 of Year 1 (P1) and on January 1
of Year 2 (Z). Consequently, all of the
requirements of paragraph (b) of this section
are satisfied and paragraph (d)(1) of this
section applies to the asset and P1’s basis in
the asset is T’s adjusted basis in the asset
immediately before the sale to P1.

Example 4. Gain reflected in stock basis
notwithstanding offsetting loss or
distribution. (&) On April 1 of Year 1, T sells
an asset to P1 and recognizes gain. In Year
1, T distributes an amount equal to the gain.
On March 1 of Year 2, P makes a qualified
stock purchase of T from S. No section 338
election is made for T.

(b) Although, as a result of the distribution,
there is no adjustment with respect to the T
stock under § 1,1502-32 for Year 1, T's gain
from the disposition of the asset is
considered reflected in S's basis in the T
stock. The gain is considered to have been
taken into account under § 1.1502-32 in
determining the adjustments to S's basis in
the T stock because S's basis in the T stock
is different from what it would have been
had there been no gain.

(c) If T distributes an amount equal to the
gain on February 1 of Year 2, rather than in
Year 1, the results would be the same
because S’s basis in the T stock is different
from what it would have been had there been
no gain. If the distribution in Year 2 is by
reason of an election under § 1.1502-32(f)(2),
the results would be the same,

(d) If, in Year 1, T does not make a
distribution and the S group does not file a
consolidated return, but, in Year 2, the S
group does file a consolidated return and
makes an election under § 1.1502-32(f)(2) for
T, the results would be the same. S’s basis
in the T stock is different from what it would
have been had there been no gain. Paragraph
(c)(3) of this section (gain not considered
reflected by reason of distributions) does not
apply to the deemed distribution under the
election because S and T are members of the
same consolidated group. If T distributes an

amount equal to the gain in Year 2 and no
election is made under § 1.1502-32(f)(2), the
results would be the same.

(e) If, in Year 1, T incurs an unrelated loss
in an amount equal to the gain, rather than
distributing an amount equal to the gain, the
results would be the same because the gain
is taken into account under § 1.1502-32 in
determining S’s basis in the T stock.

Example 5. Gain of a target affiliate
reflected in stock basis after corporate
reorganization. (a) On February 1 of Year 1,
T3 sells an asset to P1 and recognizes gain.
On March 1 of Year 1, S contributes the T3
stock to T in a transaction qualifying under
section 351. On January 15 of Year 2, P1
makes a qualified stock purchase of T from
S. No section 338 election is made for T.

(b) T3’s gain from the asset sale is taken
into account under §1.1502-32 in
determining S’s basis in the T3 stock. Under
section 358, the gain that is taken into
account under § 1.1502-32 in determining
S's basis in the T3 stock is also taken into
account in determining S’s basis in the T
stock following S’s contribution of the T3
stock to T. Consequently, under paragraph (b)
of this section, paragraph (d)(1) of this
section applies to the asset and P1's basis in
the asset is T3's adjusted basis in the asset
immediately before the sale to P1.

(c) If on March 1 of Year 1, rather than S
contributing the T3 stock to T, S causes T3
to merge into T in a transaction qualifying
under section 368(a)(1)(D), the results would
be the same.

Example 6. Gain not reflected if election
under section 338 made. (a) On February 1
of Year 1, T1 sells an asset to P1 and
recognizes gain. On January 1 of Year 2, P1
makes a qualified stock purchase of T1 from
T. A section 338 election (but not a section
338(h)(10) election) is made for T1.

(b) Under paragraph (c)(2) of this section,
because a section 338 election is made for T1,
T's basis in the T1 stock is considered not to
reflect gain from the disposition.
Consequently, the requirement of paragraph
(b)(1)(ii) of this section is not satisfied. Thus,
P1's basis in the asset is not determined
under paragraph (d) of this section. Although
the section 338 election for T1 results in a
qualified stock purchase of T2, the
requirement of paragraph (b)(1)(ii) of this
section is not satisfied with respect to T2,
whether or not a section 338 election is made
for T2.

(c) If, on January 1 of Year 2, P1 makes a
qualified stock purchase of T from S and a
section 338 election for T, rather than T1, S's
basis in the T stock is considered not to
reflect gain from T1's disposition of the asset.
However, the section 338 election for T
results in a qualified stock purchase of T1,
Because the gain is reflected in T's basis in
the T1 stock, the requirements of paragraph
(b) of this section are satisfied. Consequently,
P1’s basis in the asset is determined under
paragraph (d)(1) of this section unless a
section 338 election is also made for T1.

(f) Extension of consistency to indirect
acquisitions—(1) Introduction. If an
arrangement exists (see paragraph (j)(5)
of this section), this paragraph (f)
generally extends the consistency rules

to indirect acquisitions that have the
same effect as direct acquisitions. For
example, this paragraph (f) applies if,
pursuant to an arrangement, target sells
an asset to an unrelated person who
then sells the asset to the purchasing
corporation.

(2) General rule. This paragraph (f)
applies to an asset if, pursuant to an
arrangement—

(i) The asset is disposed of during the
target consistency period;

ii) The basis of target stock as of, or
at any time before, the target acquisition
date reflects gain from the disposition of
the asset; and

(iii) The asset ownership
requirements of paragraph (b)(1)(iii) of
this section are not satisfied, but the
asset is owned, at any time during the
portion of the target consistency period
following the target acquisition date,

y(A] A corporation—

(1) The basis of whose stock, as of, or
at any time before, the target acquisition
date, reflects gain from the disposition
of the asset; and

(2) That is affiliated, at any time
during the target consistency period,
with a corporation that acquires stock of
target in the qualified stock purchase; or

(B) A corporation that at the time it
owns the asset is affiliated with a
corporation described in paragraph
(H(2)(iii)(A) of this section.

(3) Basis of acquired assets. If this
paragraph (f) applies to an asset, the
principles of the basis rules of
paragraph (d) of this section apply to the
asset as of the date, following the
disposition with respect to which gain
is reflected in the basis of target’s stock,
that the asset is first owned by a
corporation described in paragraph
(D(2)(iii) of this section. ¥ the principles
of the carryover basis rule of paragraph
(d)(1) of this section apply to an asset,
the asset’s basis also is reduced (but not
below zero) by the amount of any
reduction in its basis occurring after the
disposition with respect to which gain
is reflected in the basis of target’s stock.

(4) Examples. This paragraph (f) may
be illustrated by the following
examples:

Example 1. Acquisition of asset from
unrelated party by purchasing corporation.
(a) On February 1 of Year 1, T sells an asset
to Z and recognizes gain. On February 15 of
Year 1, P1 makes a qualified stock purchase
of T from S. No section 338 election is made
for T. P1 buys the asset from Z on March 1
of Year 1, before Z has reduced the basis of
the asset through depreciation or otherwise.

(b) Paragraph (b) of this section does not
apply to the asset because the asset
ownership requirements of paragraph
(b)(1)(iii) of this section are not satisfied.
However, the asset ownership requirements
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of paragraph (f)(2)(iii) of this section are
sal;i):ﬁed because, during the portion of T's
consistency period following T's acquisition
date, the asset is owned by P1 while it is
affiliated with T. Consequently, ph (0
of this section applies to the asset if there is
an arrangement for T to dispose of the asset
during T's consistency period, for the gain to
be reflected in S's basis in the T stock as of
T's acquisition date, and for P1 to own the
asset during the portion of T’s consistency
period following T's acquisition date. If the
arrangement exists, under ph (D(3) of
this section, P1's basis in the asset is
determined as of March 1 of Year 1, under
the principles of paragraph (d) of this section.
Consequently, P1's basis in the asset is T's
adjusted basis in the asset immediately

before the sale to Z.

{c) If P1 acquires the asset from Z on
january 15 of Year 2 {rather than on March
1 of Year 1), and Z's basis in the asset has
been reduced through depreciation at the
time of the acquisition, P1's basis in the asset
as of January 15 of Year 2 would be T's
adjusted basis in the asset immediately
before the sale to Z, reduced {but hot below
zero) by the amount of the depreciation. Z's
basis and depreciation are determined
without taking into account the basis rules of
paragraph {d) of this section.

(d) 1f P, rather than P1, acquires the asset
from Z, the resuits would be the same.

(e) If. on March 1 of Year 1, P1 acquires
the Z stock, rather than acquiring the asset
from Z, paragraph (f) of this section would
apply to the asset if an arrangement exists.
However, under paragraph (£)(3) of this
section, Z's basis in the asset would be
determined as of February 1 of Year 1, the
date the asset is first owned by a corporation
(Z) described in paragraph {f){2)(iii) of this
section. Consequently, Z's basis in the asset
as of February 1 of Year 1, determined under
the principles of paragraph (d) of this section,
would be T's adjusted basis in the asset
immediately before the sale to Z.

Example 2. Acquisition of asset from target
by target affiliate. {a) On February 1 of Year
1, T contributes an asset to T1 in a
transaction qualifying under section 351 and
inwhich T izes gain under section
351(b) that is deferred under §1.1502-13. On
March 1 of Year 1, P1 makes a qualified stock
purchase of T from S and, pursuant to
§1.1502-13(f), the deferred gain is taken into
account by T immediately before T ceases to
be @ member of the S group, No section 338
election is made for T.

(b) Paragraph (b) of this section does not
apply to the asset because the asset
ownership requirements of paragraph
(b)(1)(iii) of this section are not satisfied.

(c) T1 is not described in paragraph
(D(2)(ii1)(A) of this section because the basis
of the T1 stock does not reflect gain from the
disposition of the asset. Although, under
section 358(a)(1)(B)(ii), T’s basis in the T1
stock is increased by the amount of the gain,
the gain is not taken into account directly or
indirectly under §1.1502-32 in determining
T's basis in the T1 stock.

_(d) T1 is deseribed in paragraph '
(012)(iii)(B) of this section because, during
!iie portion of T's consistency period
lollewing T's acquisition date, T1 owns the

asset while it is affiliated with T, a
corporation described in paragraph
(D(2)(iii)(A) of this section. Consequently.
paragraph (f) of this section applies to the
asset if there is an arrangement. Under
paragraph (j}(5) of this section, the fact that,
at the time T1 acquires the asset from T, T1
is related (within the meaning of section
267(b)) to T indicates that an arrangement
exists.

Exampie 3. Acquisition of asset from target
and indirect acquisition of target stock. (a)
On February t of Year 1, T sells an asset to
P1 and recognizes gain. On March 1 of Year
1, Z makes a qualified stock purchase of T
from S. No section 338 election is made for
T. On January 1 of Year 2, P1 acquires the
T stock from Z other than in a qualified stock
purchase.

(b) The asset ownership requirements of
paragraph (b)(1)(iii) of this section are not
satisﬁ:gi because the asset was never owned
by Z, the corporation that acquired T stock
in the qualified stock purchase (or by a
corporation that was affiliated with Z at the
time it owned the asset). However, because
the asset is owned by P1 while it is affiliated
with T during the portion of T's consistency
period following T's acquisition date,
paragraph (f) of this section applies to the
asset if there is an arrangement. If there is an
arrangement, the principles of the ver
basis rule of paragraph (d)(1) of this section
apply to determine P1's basis in the asset
unless Z makes & section 338 election for T.
See paragraph (c)(2) of this section.

(c) If P1 also makes a qualified stock
purchase of T from Z, the results would be
the same. If there is an arrangement, the
principles of the carryover basis rule of
paragraph (d)(1) of this section apply to
determine P1's basis in the asset unless Z
makes a section 338 election for T. However,
these principles apply to determine P1’s
basis in the asset if P1, but not Z, makes a
section 338 election for T. The basis of the
T stock no longer reflects, as of T's ¢

, acquisition date by P1, the gain from the

disposition of the asset.

(d) Assume Z purchases the T stock other
than in & qualified stock purchase and P1
makes a qualified stock purchase of T from
Z. Paragraph (b) of this seion does not
apply to the asset because gain from the
disposition of the asset is not reflected in the
basis of T's stock as of T’s acquisition date
(January 1 of Year 2). However, because the
gain is reflected in S’s basis in the T stock
before T's acquisition date and the asset is
owned by P1 while it is affiliated with T
during the portion of T's consistency period
following T's acquisition date, paragraph (f)
of this section applies to the asset if there is
an arrangement. If there is an arrangement,
the principles of the carryover basis rule of
paragraph (d)(1) of this section apply to
determine P1's basis in the asset even if P1
makes a section 338 election for T. The basis
of the T stock no longer reflects, as of T's
acquisition date, the gain from the
disposition of the asset. 5

Example 4, Asset acquired from target
affiliate by corporation that becomes its
affiliate. é') On February 1 of Year 1, T1 sells
an asset to P1 and recognizes gain. On
February 15 of Year 1, Z makes a qualified

stock purchase of T from S. No section 338
election is made for T. On June 1 of Year 1,
P1 acquires the T1 stock from T, other than
in a qualified stock purchase.

(b) The asset ownership requirements of
p&rﬁr:gh {(b){(1)(iii) of this section are not
sati because the asset was never owned
by Z. the tion that acquired T stock
in the qualified stock purchase (or by a
corporation that was affiliated with Z at the
time it owned the asset). h

(c) P1 is not described in paragrap!
(D(2)(iii)(A) of this section because gain from
the disposition of the asset is not reflected in
the basis of the P1 stock.

(d) P1 is described in paragraph
(f(2)(ii1)(B) of this section because the assot
is owned by P1 while P1 is affiliated with T1
during the portion of T's consistency period
following T's acquisition date. T1 becomes
affiliated with Z, the corporation that
acquired T stock in the qualified stock
purchase, during T’s consistency period, and,
as of T's acquisition date, the basis of T1's
stock reflects gain from the disposition of the
asset. Consequently, paragraph (f) of this
section applies to the asset if there is an
arrangement.

Example 5. De minimis rules. (a) On
February 1 of Year 1, T sells an asset to P and
recognizes gain. On February 15 of Year 1, T1
sells an asset to Z and recognizes gain. The
aggregate amount realized by T and T1 on
their respective sales of assets is not more
than $250,000, On March 1 of Year 1, T3 sells
an asset to P and recognizes gain. On April
1 of Year 1, P makes a qualified stock
purchase of T from S. No section 338 election
is made for T. On June 1 of Year 1, P1 buys
from Z the asset sold by T1.

(b) Under paragraph (b) of this section, the
basis rules of paragraph (d) of this section
apply to the asset sold by T. Under paragraph
(f) of this section, the principles of the basis
rules of paragraph (d) of this section apply
to the asset wIJ’byT‘l if there is an
arrangement. Because T3's gain is not
reflected in the basis of the T stock, the basis
rules of this section do not apply to the asset
sold by T3.

(c) The de minimis rule of paragraph (d)(3)
of this section applies to an asset if the asset
is not disposed of as part of the same
arrangement as the acquisition of T and the
aggregate amount realized for all assets
otherwise subject to the carryover basis rules
does not exceed $250,000. The aggregate
amount realized by T and T1 does not exceed
$250,000. (The asset sold by T3 is not taken
into account for purposes of the de minimis
rule.) Thus, the de minimis rule applies to
the asset sold by T if the asset is not disposed
of as part of the same arrangement as the
acquisition of T.

(d) If, under paragraph (f) of this section,
the principles of the carryover basis rules of
paragraph (d){1) of this section otherwise
apply to the asset sold by T1 because of an
arrangement, the de minimis rules of this
section do not apply to the asset because of
the arrangement.

(e) Assume on June 1 of Year 1, Z acquires
the T1 stock from T, other than in a qualified
stock purchase, rather than P1 buying the T1
asset, and paragraph (f) of this section applies
because there is an arrangement. Because the
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asset was disposed of and the T1 stock was
acquired as part of the arrangement, the de
minimis rules of this section do not apply to
the asset.

(g) Extension of consistency if
dividends qualifying for 100 percent
dividends received deduction are paid—
(1) General rule for direct acquisitions
from target. Unless a section 338
election is made for target, the basis
rules of paragraph (d) of this section
apply to an asset if—

8) Target recognizes gain (whether or
not deferred) on disposition of the asset
during the portion of the target
consistency period that ends on the
target acquisition date;

(ii) The asset is owned, immediately
after the asset disposition and on the
target acquisition date, by a corporation
that acquires stock of target in the
qualified stock purchase (or by an
aft:leiate of an acquiring corporation);
an

(iii) During the portion of the target
consistency period that ends on the
target acquisition date, the aggregate
amount of dividends paid by target, to
which section 243(a)(3) applies, exceeds
the greater of—

(A) $250,000; or

(B) 125 percent of the yearly average
amount of dividends paid by target, to
which section 243(a)(3) applies, during
the three calendar years immediately
preceding the year in which the target
consistency period begins (or, if shorter,
the period target was in existence).

(2) Other direct acquisitions having
same effect. The basis rules of paragraph
(d) of this section also apply to an asset
if the effect of a transaction described in
paragraph (g)(1) of this section is
achieved through any combination of
disposition of assets and payment of
dividends to which section 243(a)(3)
applies (or any other dividends eligible
for a 100 percent dividends received
deduction). See § 1.338-4T(h)(4) for
additional rules relating to target
affiliates that are controlled foreign
corporations,

(3) Indirect acquisitions. The
principles of paragraph (f) of this
section also apply for purposes of this

aragraph (g).
7 (4ﬂ‘axamples. This paragraph (g) may
be illustrated by the following
examples:

Example 1. Asset acquired from target
paying dividends to which section 243(a)(3)
applies. (a) The S group does not file a
consolidated return. In Year 1, Year 2, and
Year 3, T pays dividends to S to which
section 243(a)(3) applies of $200,000,
$250,000, and $300,000, respectively. On
February 1 of Year 4, T sells an asset to P and
recognizes gain. On January 1 of Year 5, P
makes a qualified stock purchase of T from

S. No section 338 election is made for T.
During the portion of T's consistency period
that ends on T's acquisition date, T pays S
dividends to which section 243(a)(3) applies
of $1,000,000.

(b) Under paragraph (g)(1) of this section,
paragraph (d) of this section applies to the
asset. T recognizes gain on disposition of the
asset during the portion of T's consistency
period that ends on T's acquisition date, the
asset is owned by P immediately after the
disposition and on T’s acquisition date, and
T pays dividends described in paragraph
(g)(1)(iii) of this section. Consequently, under
paragraph (d)(1) of this section, P’s basis in
the asset is T's adjusted basis in the asset
immediately before the sale to P.

(c) I T is a controlled foreign corporation,
the results would be the same if T pays
dividends in the amount described in
paragraph (g)(1)(iii) of this section that
gualify for a 100 percent dividends received

eduction. See sections 243(e) and 245.

(d) If S and T3 file a consolidated return
in which T, T1, and T2 do not join, the
results would be the same because the
dividends paid by T are still described in
paragraph (g)(1)(iii) of this section.

(e) If T, T1, and T2 file a consolidated
return in which S and T3 do not join, the
results would be the same because the
dividends paid by T are still described in
paragraph (g)(1)(iii) of this section.

Example 2. Asset disposition by target
affiliate achieving same effect. (a) The S
group does not file a consolidated return. On
February 1 of Year 1, T2 sells an asset to P
and recognizes gain. T pays dividends to S
described in paragraph (g)(1)(iii) of this
section. On January 1 of Year 2, P makes a
qualified stock purchase of T from S. No
section 338 election is made for T.

(b) Paragraph (g)(1) of this section does not
apply to the asset because T did not
recognize gain on the disposition of the asset.
However, under paragraph (g)(2) of this
section, because the asset disposition by T2
and the dividends paid by T achieve the
effect of a transaction described in paragraph
(8)(1) of this section, the carryover basis rule
of paragraph (d})(1) of this section applies to
the asset. The effect was achieved because T2
is a lower-tier affiliate of T and the dividends
paid by T to S reduce the value to S of T and
its lower-tier affiliates. ‘

(c) If T2 is a controlled foreign corporation,
the results would be the same because T2 is
a lower-tier affiliate of T and the dividends
paid by T to S reduce the value to S of T and
its lower-tier affiliates.

(d) If P buys an asset from T3, rather than
T2, the asset disposition and the dividends
do not achieve the effect of a transaction
described in paragraph (g)(1) of this section
because T3 is not a lower-tier affiliate of T.
Thus, the basis rules of paragraph (d) of this
section do not apply to the asset. The results
would be the same whether or not P also
acquires the T3 stock (whether or not in a
qualified stock purchase).

Example 3. Dividends by target affiliate
achieving same effect. (a) The S group does
not file a consolidated return. On February 1
of Year 1, T1 sells an asset to P and
recognizes gain. On January 1 of Year 2, P
makes a qualified stock purchase of T from

S. No section 338 election is made for T. T
does not pay dividends to S described in
paragraph (g)(1)(iii) of this section. However,
T1 pays dividends to T that would be
described in paragraph (g)(1)(iii) of this
section if T1 were a target.

(b) Paragraph (g)(1) of this section does no|
apply to the asset because T did not
recognize gain on the disposition of the asset
and did not pay dividends described in
paragraph (g)(1)(iii) of this section. Further,
paragraph (g)(2) of this section does not
apply because the dividends paid by T1 to
T do not reduce the value to S of T and its
lower-tier affiliates.

(c) If both S and T own T1 stock and T1
pays dividends to S that would be described
in paragraph (g)(1)(iii) of this section if T1
were a target, paragraph (g)(2) of this section
would apply because the dividends paid by
T1 to S reduce the value to S of T and its
lower-tier affiliates. If T, rather than T1, sold
the asset to P, the results would be the same,
Further, if T and T1 pay dividends to S that,
only when aggregated, would be described in
paragraph (g)(1)(iii) of this section (if they
were all paid by T), the results would be the
same.

Example 4. Gain reflected by reason of
dividends. (a) S.and T file a consolidated
return in which T1 and T2 do not join. On
February 1 of Year 1, T1 sells an asset to P
and recognizes gain. On January 1 of Year 2,
P makes a qualified stock purchase of T from
S. No section 338 election is made for T. T1
pays dividends to T that would be described
in paragraph (g)(1)(iii) of this section if T1
were a target.

(b) The requirements of paragraph (b) of
this section are not satisfied because, under
paragraph (c)(3) of this section, gain from
T1's sale is not reflected in S's basis in the
T stock by reason of the dividends paid by
TitoT.

(c) Although the dividends paid by T1 to
T do not reduce the value to S of T and its
lower-tier affiliates, paragraph (g)(2) of this
section applies because the dividends paid
by T1 to T are taken into account under
§1.1502-32 in determining S’s basis in the T
stock. Consequently, the carryover basis rule
of paragraph (d)(1) of this section applies to
the asset.

(h) Special rules for controlled foreign
corporations. [Reserved]

{i) [Reserved]

(j) Anti-avoidance rules. For purposes
of this section—

(1) Extension of consistency period.
The target consistency period is
extended to include any continuous
period that ends on, or begins on, any
day of the consistency period during
which a purchasing corporation, or any
person related, within the meaning of
section 267(b) or 707(b)(1), to a
purchasing corporation, has an
arrangement—

(i) To purchase stock of target; or

(ii) To own an asset to which the
carryover basis rules of this section
apply, taking into account the
extension.
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(2) Qualified stock purchase and 12-
month acquisition period. The 12-
month acquisition period is extended if,
pursuant to an arrangement, a
corporation acquires by purchase stock
of another corporation satisfying the
requirements of section 1504(a)(2) over
a period of more than 12 months,

(3) Acquisitions by conduits—{i) Asset
ownership—(A) General rule. A
corporation is treated as owning any
portion of an asset attributed to the
corporation from a conduit under
section 318(a) (treating any asset as
stock for this purpose), for purposes
of—

(1) The asset ownership requirements
of this section; and

(2) Determining whether a controlled
foreign corporation is a target affiliate
for purposes of § 1.338—4T(h).

(B) Application of carryover basis
rule. If the basis rules of this section
apply to the asset, the basis rules of this
section apply to the entire asset (not just
the portion for which ownership is
attributed),

(ii) Stock acquisitions—(A) Purchase
by conduit. A corporation is treated-as
purchasing stock of another corporation
attributed to the corporation from a
conduit under section 318(a) on the day
the stock is purchased by the conduit.
The corporation is not treated as
purchasing the stock, however, if the
conduit purchased the stock more than
two years before the date the stock is
first attributed to the corporation.

(B) Purchase of conduit by
corporation. If a corporation purchases
an interest in a conduit (treating the
interest as stock for this purpose), the
corporation is treated as purchasing on
that date any stock owned by a conduit
on that date and attributed to the
corporation under section 318(a) with
respect to the interest in the conduit
that was purchased.

(C) Purchase of conduit by conduit. If
a conduit (the first conduit) purchases
an interest in a second conduit (treating
the interest as stock for this purpose),
the first conduit is treated as purchasing
on that date any stock owned by a
conduit on that date and attributed to
the first conduit under section 318(a)
with respect to the interest in the
second conduit that was purchased.

(4) Conduit. A person (other than a
corporation) is a conduit as to a
corporation if—

(i) The corporation would be treated
under section 318(a)(2)(A) and (B)
(attribution from partnerships, estates,
and trusts) as owning any stock owned
by the person; and

(i) The corporation, together with its
affiliates, would be treated as owning an

aggregate of at least 50 percent of the
stock owned by the person.

(5) Existence of arrangement. The
existence of an arrangement is
determined under all the facts and
circumstances. For an arrangement to
exist, there need not be an enforceable,
written, or unconditional agreement,
and all the parties to the transaction
need not have participated in each step
of the transaction. One factor indicating
the existence of an arrangement is the
participation of a related party. For this
purpose, persons are related if they are
related within the meaning of section
267(b) or 707(b)(1).

(6) Predecessor and successor—{i)
Persons. A reference to a person
(including target, target affiliate, and
purchasing corporation) includes, as the
centext may reéquire, a reference to a
predecessor or successor. For this
purpose, a predecessor is a transferor or
distributor of assets to a person (the
successor) in a transaction—

(A) To which section 381(a) applies;
or

(B) In which the successor’s basis for
the assets is determined, directly or
indirectly, in whole or in part, by
reference to the basis of the transferor or
distributor.

(ii) Assets. A reference to an asset (the
first asset) includes, as the context may
require, a reference to any asset the
basis of which is determined, directly or
indirectly, in whole or in part, by
reference to the first asset.

(7) Examples. This paragraph (j) may
be illustrated by the following
examples:

Example 1. Asset owned by conduit treated
as owned by purchaser of target stock. (a) P
owns & 60-percent interest in Y. On March
1 of Year 1, T sells an asset to Y and
recognizes gain. On January 1 of Year 2, P
makes a qualified stock purchase of T from
S. No section 338 election is made for T.

(b) Under paragraph (j)(4) of this section,

Y is a conduit with respect to P.
Consequently, under paragraph (j)(3)(i)(A) of
this section, P is treated as owning 60% of
the asset on March 1 of Year 1 and January

1 of Year 2. Because P is treated as owning
part or all of the asset both immediately after
the asset disposition and on T’s acquisition
date, paragraph (b) of this section applies to
the asset. Consequently, paragraph (d)(1) of
this section applies to the asset and Y's basis
in the asset is T's adjusted basis in the asset
immediately before the sale to Y.

Example 2. Corporation whose stock is
owned by conduit treated as affiliate. (a) P
owns an 80-percent interest in Y. Y owns all
of the stock of Z. On March 1 of Year 1, T
sells an asset to Z and recognizes gain. On
January 1 of Year 2, P makes a qualified stock
purchase of T from S. No section 338 election
is made for T.

(b) Under paragraph (j)(4) of this section,

Y is a conduit with respect to P.

Consequently, under paragraph (j)(3)(i)(A) of
this section, P is treated as owning 80% of
the Z stock and Z is therefore treated as an
affiliate of P for purposes of applying the
asset ownership requirements of paragraph
(b)(1)(iii) of this section. Because Z, an
affiliate of P, owns the asset both
immediately after the asset disposition and
on T's acquisition date, paragraph (b) of this
section applies to the asset, and the asset's
basis is determined under paragraph (d) of
this section.

(c) If, instead of owning an 80-percent
interest in Y, P owned a 79-percent interest
in Y, Z would not be treated as an affiliate
of P and paragraph (b) of this section would
not apply to the asset.

Example 3. Qualified stock purchase by
reason of stock purchase by conduit. (a) P
owns a 90-percent interest in Y. Y owns a 60-
percent interest in Y1. On February 1 of Year
2, T sells an asset to P and recognizes gain.
On January 1 of Year 3, P purchases 70% of
the T stock from S and Y1 purchases the
remaining 30% of the T stock from S.

(b) Under paragraph (j)(3)(ii)(A) of this
section, P is treated as purchasing on January
1 of Year 3, the 16.2% of the T stock that is
attributed to P from Y and Y1 under section
318(a). Thus, for purposes of this section, P
is treated as making a qualified stock
purchase of T on January 1 of Year 3,
paragraph (b) of this section applies to the
asset, and the asset’s basis is determined
under paragraph (d) of this section. However,
because P is not treated as having made a
qualified stock purchase of T for purposes of
making an election under section 338, no
election can be made for T.

(c) If Y1 purchases 20% of the T stock from
S on December 1 of Year 1, rather than 30%
on January 1 of Year 3, P would be treated
as purchasing 10.8% of the T stock on
December 1 of Year 1. Thus, if paragraph
(j)(2) of this section (relating to extension of
the 12-month acquisition period) does not
apply, P would not be treated as making a
qualified stock purchase of T, because P is
not treated as purchasing T stock satisfying
the requirements of section 1504(a)(2) within
a 12-month period.

Example 4. Successor asset. (a) On
February 1 of Year 1, T sells stock of X to
P1 and recognizes gain. On December 1 of
Year 1, P1 exchanges its X stock for stock in
new X in a reorganization qualifying under
section 368(a)(1)(F). On January 1 of Year 2,
P1 makes a qualified stock purchase of T
from S. No section 338 election is made for
T.

(b) The asset ownership requirements of
paragraph (b)(1)(iii) of this section are
satisfied because, under paragraph (j)(6)(ii) of
this section, P1 is treated as owning the X
stock on T's acquisition date. P1 is treated as
owning the X stock on that date because P1
owns the new X stock and P1's basis in the
new X stock is determined by reference to
P1’s basis in the X stock. Consequently,
under paragraph (d)(1) of this section, P1's
basis in the X stock on February 1 of Year
1 is T’s adjusted basis in the X stock
immediately before the sale to P1.
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§1.338-5 Intemnational aspects of section
338.

(a) Scope. This section provides
guidance regarding international aspects
of section 338, As provided in § 1.338—
1(c)(14), a foreign corporation, a DISC,
or a corporation for which a section 936
election has been made is considered a
target affiliate for all purposes of section
338. In addition, stock described in
section 338(h)(6)(B)(ii) held by a target
affiliate is not excluded from the
operation of section 338.

(b) Application of section 338 to
foreign targets—(1) In general. For
purposes of subtitle A, the deemed sale
gain, as defined in §1.338-3(b)(4), of a
foreign target for which a section 338
election is made (FT), and the
corresponding earnings and profits, are
taken into account in determining the
taxation of FT and FT’s direct and
indirect shareholders. See, however,
section 338(h){16). For example, the
income and earnings and profits of FT
are determined, for purposes of sections
551, 951, 1248, and 1293, by taking into
account the deemed sale gain.

(2) Ownership of FT stock on the
acquisition date. A person who transfers
FT stock to the purchasing corporation
on FT’s acquisition date is considered to
own the transferred stock at the close of
FT's acquisition date. See, e.g., § 1.951—
1(f) (relating to determination of holding
period for purposes of sections 951
through 964). If on the acquisition date
the purchasing corporation owns a
block of FT stock that was acquired
before FT's acquisition date, the
purchasing corporation is considered to
own such block of stock at the close of
the acquisition date.

(3) Carryover FT stock—(i) Definition.
FT stock is carryover FT stock if—

(A) FT was a controlled foreign
corporation within the meaning of
section 957 (taking into account section
953(c)) at any time during the portion of
the 12-month acquisition period that
ends on the acquisition date; and

(B) Such stock is owned as of the
beginning of the day after FT's
acquisition date by a person other than
a purchasing corporation, or by a
purchasing corporation if the stock is
nonrecently purchased and is not
subject to a gain recognition election
under § 1.338(b)-1(e)(2).

(ii) Carryover of earnings and profits.
The earnings and profits of old FT (and
associated foreign taxes) attributable to
the carryover FT stock (adjusted to
reflect deemed sale gain) carry over to
new FT solely for purposes of—

(A) Characterizing an actual
distribution with respect to a share of
carryover FT stock as a dividend;

(B) Characterizing gain on a post-
acquisition date transfer of a share of
carryover FT stock as a dividend under
section 1248 (if such section is
otherwise applicable);

(C) Characterizing an investment of
eamings in United States property as
income under sections 951(a)(1)(B) and
956 (if such sections are otherwise
applicable); and

8)) Determining foreign taxes deemed
paid under sections 902 and 960 with
respect to the amount treated as a
dividend or income by virtue of this
paragraph (b)(3)(ii) {(subject to the
operation of section 338(h)(16)).

(iii) Cag on carryover of earnings and
profits. The amount of earnings and
profits of old FT taken into account with
respect to a share of carryover FT stock
is limited to the amount that would
have been included in gross income of
the owner of such stock as a dividend
under section 1248 if—

(A) The shareholder transferred that
share to the purchasing corporation on
FT's acquisition date for a consideration
equal to the fair market value of that
share on that date; or

(B) In the case of nonrecently
purchased FT stock treated as carryover
FT stock, a gain recognition election
under section 338(b)(3)(A) applied to
that share. For purposes of the
preceding sentence, a shareholder that
is a controlled foreign corporation is
considered to be a United States person,
and the principle of section
1248(c)(2)(D)(ii) {concerning a United
States person’s indirect ownership of
stock in a foreign corporation) applies in
determining the correct holding period.

(iv) Post-acquisition date distribution
of old FT earnings and profits. A post-
acquisition date distribution with
respect to a share of carryover FT stock
is considered to be derived first from
earnings and profits derived after FT's
acquisition date and then from earnings
and profits derived on or before FT's
acquisition date.

v) Old FT earnings and profits
unaffected by post-acquisition date
deficits. The carryover amount for a
share of carryover FT stock is not
reduced by deficits in earnings and
profits incurred by new FT. This rule
applies for purposes of determining the
amount of foreign taxes deemed paid
regardless of the fact that there are no
accumulated earnings and profits. For
example, a distribution by new FT with
respect to a share of carryover FT stock
is treated as a dividend by the
distributee to the extent of the carryover
amount for that share notwithstanding
that new FT has no earnings and profits.

(vi) Character of FT stock as carryover
FT stock eliminated upon disposition. A

share of FT stock is not considered
carryover FT stock after it is disposed of
provided that all gain realized on the
transfer is recognized at the time of the
transfer, or that, if less than all of the
realized gain is recognized, the
recognized amount equals or exceeds
the remaining carryover amount for that
share.

(4) Passive foreign investment
company stock. Stock that is owned as
of the beginning of the day after FT’s
acquisition date by a person other than
a purchasing corporation, or by a
purchasing corporation if the FT stock
is nonrecently purchased stock not
subject to a gain recognition election
under § 1.338(b)-1(e)(2), is treated as
passive foreign investment company
stock to the extent provided in section
1297(b)(1).

(c) Dividend treatment under section
1248(e). The principles of this
paragraph (b) apply to shareholders ofa
domestic corporation subject to section
1248(e).

(d) Allocation of foreign taxes. If a
section 338 election is made for target
(whether foreign or domestic), and
target’s taxable year under foreign law
(if any) does not close at the end of the
acquisition date, foreign income taxes
attributable to the foreign taxable
income earned by target during such
foreign taxable year are allocated to old
target and new target. Such allocation is
made under the principles of § 1.1502-
76(b).

(e) Operation of section 338(h)(16).
[Reserved]

(f) Examples. (1) Except as otherwise
provided, all corporations use the
calendar year as the taxable year, have
no earnings and profits (or deficit)
accumulated for any taxable year, and
have only one class of outstanding
stock.

(2) This section may be illustrated by
the following examples:

Example 1. Gain recognition election for
carryover FT stock. (a) A has owned 90 of the
100 shares of CFCT stock since CFCT was
organized on March 13, 1989. P has owned
the remaining 10 shares of CFCT stock since
CFCT was organized. Those 10 shares
constitute nonrecently purchased stock in P's
hands within the meaning of section
338(b)(6)(B). On November 1, 1994, P
purchases A's 90 shares of CFCT stock for
$90,000 and makes a section 338 election for
CFCT. P also makes a gain ition
election under section 338(b)(3)(A) and
§1.338(b)-1(e)(2).

(b) CFCT’s earnings and profits for its short
taxable year ending on November 1, 1994, are
$50,000, determined without taking into
account the deemed asset sale. Assume A
recognizes gain of $81,000 on the sale of the
CFCT stock. Further, assume that CFCT
recognizes gain of $40,000 by reason of its
deemed sale of assets under section 338(a)(1).
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(c) A’s sale of CFCT stock to P is a transfer
to which section 1248 and paragraphs (b) (1)
and (2) of this section apply. For purposes of
applying section 1248(a) to A, the earnings
and profits of CFCT for its short taxable year
ending on November 1, 1994, are $90,000
(the earnings and profits for that taxable year
as determined under §1.1248-2(¢) ($50,000)
plus earnings from the deemed sale
(540,000]). Thus, A's entire gain is
characterized as a dividend under section
1248 (but see section 338(h)(16)).

(d) Assume that P recognizes a gain of
$9,000 with respect to the 10 shares of
nonrecently purchased CFCT stock by reason
of the gain recognition election. Because P is
treated as selling the nonrecently purchased
stock for all purposes of the Internal Revenue
Code, section 1248 applies. Thus, under
§1.1248-2(e), $9,000 of the $90,000 of
earnings and profits for 1994 are attributable
to the block of 10 shares of CFCT stock
deemed sold by P at the close of November
1, 1994 (890,000 x 10/100). Accordingly, P's
entire gain on the deemed sale of 10 shares
of CFCT stock is included under section
1248(a) in P's gross income as a dividend
(but see section 338(h)(16)).

Example 2. No gain recognition election for
carryover FT stock, (a) Assume the same facts
as in Example 1, except that P does not make
a gain recognition election.

(b) The 10 shares of nonrecently purchased
CFCT stock held by P is carryover FT stock
under paragraph (b)(3) of this section.
Accordingly, the earnings and profits (and
attributab%e foreign taxes) of old CFCT carry
over to new CFCT solely for purposes of that
block of 10 shares. The amount of old CFCT’s
earnings and profits taken into account with
respect to that block in the event, for
example, of a distribution by new CFCT with
respect to that block is the amount of the
section 1248 dividend that P would have
recognized with respect to that block had it
made a gain recognition election under
section 338(b)(3)(A). Under the facts of
Example 1, P would have recognized a gain
of $9,000 with respect to that block, all of
which would have been a section 1248
dividend ($90,000 x 10/100). Accordingly,
the carryover amount for the block of 10
shares of nonrecently purchased CFCT stock
is $9,000.

Example 3. Sale of controlled foreign
corporation stock prior to and on the
acquisition date. (a) X and Y, both U.S.
corporations, have each owned 50% of the
CFCT stock since 1986. Among CFCT’s assets
are assets the sale of which would generate
subpart F income. On December 31, 1994, X
sells its CFCT stock to P. On June 30, 1995,

Y sells its CFCT stock to P. P makes a section
338 election for CFCT. In both 1994 and
1995, CFCT has subpart F income resulting
from operations.

(b) For taxable year 1994, X and Y are
United States shareholders on the last day of
CFCT’s taxable year, so pursuant to section
951(a)(1)(A) each must include in income its
pro rata share of CFCT’s subpart F income for
1994. Because P's holding period in the
CFCT stock acquired from X does not begin
until January 1, 1995, P is not a United States
shareholder on the last day of 1994 for
purposes of section 951(a)(1)(A) (see § 1.951—

1(f)). X must then determine the extent to
which section 1248 recharacterizes its gain
on the sale of CFCT stock as a dividend.

(c) For the short taxable year ending June
30, 1995, Y is considered to own the CFCT
stock sold to P at the close of CFCT’s
acquisition date. Because the acquisition date
is the last day of CFCT'’s taxable year, Y and
P are United States shareholders on the last
day of CFCT's taxable year. Pursuant to
section 951(a)(1)(A), each must include its
pro rata share of CFCT’s subpart F income for
the short taxable year ending June 30, 1995.
This includes any income generated on the
deemed sale of CFCT’s assets. Y must then
determine the extent to which section 1248
recharacterizes its gain on the sale of the
CFCT stock as a dividend, taking into
account any increase in CFCT's earnings and
profits due to the deemed sale of assets.

Example 4. Acquisition of control for
purposes of section 951 prior to the
acquisition date. FS owns 100% of the FT
stock. On July 1, 1994, P buys 60% of the FT
stock. On December 31, 1994, P buys the
remaining 40% of the FT stock and makes a
section 338 election for FT. For tax year
1994, FT has earnings and profits o{ $1,000
(including earnings resulting from the
deemed sale). The section 338 election
results in $500 of subpart F income. As a
result of the section 338 election, P must
include in gross income the following
amount under section 951(a)(1)(A) (see
§1.951-(b)(2)):

FT's subpart F income for 1994 ...
Less: reduction under section

951(a)(2)(A) for period (1-1-94

through 7-1-94) during which

FT is not a controlled foreign

corporation ($500x182/365)

§500.00

Subpart F income as limited by
section 951 (a)(2)(A)

P’s pro rata share of subpart F in-
come as determined under sec-
tion 951(a)(2)(A) (60%x250.68)

250.68

150.41

Example 5. Coordination with section 936.
(a) T is a corporation for which a section 936
election has been made. P makes a qualified
stock purchase of T and makes a section 338
election for T.

(b) T’s deemed sale of assets under section
338 constitutes a sale for purposes of subtitle
A of the Internal Revenue Code, including
section 936(a){1)(A)(ii). To the extent that the
assets deemed sold are used in the conduct
of an active trade or business in a possession
for purposes of section 936(a)(1)(A)(i), and
assuming all the other conditions of section
936 are satisfied, the income from the
deemed sale qualifies for the credit granted
by section 936(a). The source of income from
the deemed sale is determined as if the assets
had actually been sold and is not affected for
purposes of section 936 by section
338(h)(16).

(c) Because new T is treated a new
corporation for purposes of subtitle A of the
Internal Revenue Code, the three year testing

riod in section 936(a)(2)(A) begins again

or new T on the day following T’s
acquisition date. Thus, if the character or
source of old T's gross income disqualified it
for the credit under section 936, a fresh start
is allowed by a section 338 election.

249.32

§1.338(b)-1 Adjusted grossed-up basis.

(a) Scope. This section provides rules
under section 338(b) to determine the
adjusted grossed-up basis (AGUB) for
target. The AGUB is the amount for
which new target is deemed to have
purchased all of its assets in the deemed
purchase under section 338(a)(2). The
AGUB is allocated among target’s assets
in accordance with §1.338(b)-2T to
determine the price at which the assets
are deemed to have been purchased.
Subsequent adjustments to AGUB and
the allocation of such adjustments to
target’s assets may be made under
§1.338(b)-3T.

(b) Adjustment events. Adjustment
events are increases (or decreases) in the
consideration paid for recently or
nonrecently purchased stock, reductions
in target’s liabilities included in AGUB
as of the beginning of the day after the
acquisition date, and old target
liabilities that become fixed and
determinable.

(c) AGUB—(1) In general. AGUB is
the sum of—

(i) The grossed-up basis in the
purchasing corporation’s recently
purchased target stock;

(ii) The purchasing corporation’s basis
in nonrecently purchased target stock;

(iii) The liabilities of new target; and

(iv) Other relevant items.

(2) Time when AGUB determined.
AGUB is initially determined at the
beginning of the day after the
acquisition date of target. However,
adjustment events that occur during
new target’s first taxable year are taken
into account for purposes of
determining AGUB and the basis of
target'’s assets as if they had occurred at
the beginning of the day after the
acquisition date,

d) Grossed-up basis of recently
purchased stock—(1) General rule. The
purchasing corporation’s grossed-up
basis of recently purchased target stock
is the product of—

(i) The purchasing corporation’s basis
in recently purchased target stock (as
defined in section 338(b)(6)(A)) at the
beginning of the day after the
acquisition date; multiplied by

(11) A fraction the numerator of which
is 100 percent minus the percentage of
target stock (by value) attributable to the
purchasing corporation’s nonrecently
purchased target stock and the
denominator of which is the percentage
of target stock (by value) attributable to
the purchasing corporation’s recently
purchased target stock. See section
338(b)(4).

(2) Application. If target has a single
class of outstanding stock, the grossed-
up basis in the purchasing corporation’s
recently purchased target stock reflects
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outstanding target stock (other than the
purchasing corporation’s nonrecently
purchased target stock, as defined in
section 338(b)(6)(B)) had the purchasing
corporation purchased all such stock
(other than the nonrecently purchased
target stock) for a price per share equal
to the average price per share that the
purchasing corporation paid for the
recently purchased target stock.

(e) Basis of nonrecently purchased
stock—(1) In general. In the absence of
an election under section 338(b)(3) (gain
recognition election), the purchasing
corporation retains its basis in the
nonrecently purchased stock. A gain
recognition election applies to
nonrecently purchased stock of target
(or a target affiliate) only if a section 338
election is made for target (or the target
affiliate).

(2) Effect of gain recognition
election—(i) In general. If the
purchasing corporation makes a gain
recognition election, for all purposes of
the Internal Revenue Code—

(A) The purchasing corporation is
treated as if it sold on the acquisition
date the nonrecently purchased target
stock for the basis amount determined
unéier paragraph (e)(2)(ii) of this section;
an

(B) The purchasing corporation’s basis
on the acquisition date in nonrecently
purchased target stock is the basis
amount.

(ii) Basis amount. The basis amount is
equal to the purchasing corporation’s
grossed-up basis in recently purchased
target stock multiplied by a gaction the
numerator of which is the gercantage of
target stock (by value) attributable to the
purchasing corporation’s nonrecently
purchased target stock and the
denominator of which is 100 percent
minus the numerator amount. Thus, if
target has a single class of outstanding
stock, the purchasing corporation’s basis
in each share of nonrecently purchased
target stock after the gain recognition
election is equal to the average price per
share of the purchasing corporation’s
recently purchased target stock.

(iii) Losses not recognized. Only gains
(unreduced by losses) on the
nonrecently purchased target stock are
recognized.

(iv) Stock subject to election. The gain
recognition election applies to—

(A) All nonrecently purchased target
stock; and

(B) Any nonrecently purchased stock
in a target affiliate having the same
acquisition date as target if such target
affiliate stock is held by the purchasing
corporation on such date.

gain recognition election is made by
attaching a gain recognition statement to
a timely filed Form 8023 for target. The
gain recognition statement must contain
the information specified in the form
and its instructions. The gain
recognition election is irrevocable.

(i1) Section 338(h)(10) election. If a
section 338(h)(10) election is made for
target, the purchasing corporation is
deemed to have made a gain recognition
election.

(4) Comparison with ADSP formula.
Whenever the purchasing corporation
holds nonrecently purchased t
stock at a basis that differs from the
purchasing corporation’s basis in
recenossgiy purchased target stock, the
gr -up basis in the purchasing
corporation’s recently purchased target
stock as calculated for purposes of the
AGUB differs from the grossed-up basis
of the purchasing corporation’s recently
purchased target stock as calculated in
the ADSP formula. The ADSP formula
treats the purchasing corporation’s
nonrecently purchased target stock in
the same manner as target stock not held
by the purchasing corporation. If a gain
recognition election is made, the sum of
the grossed-up basis in the purchasing
corporation’s recently purchased target
stock and the purchasing corporation’s
basis in nonrecently purchased target
stock equals the grossed-up basis of the
purchasing corporation’s recently
purchased target stock as calculated in
the ADSP formula.

(f) Liabilities of new target—{1) In

general. The liabilities of new target are

its liabilities (and the liabilities to
which target’s assets are subject) as of
the beginning of the day after the
acquisition date (other than liabilities
that were neither liabilities of old target
nor liabilities to which old target’s
assets were subject). The amount of the
liabilities of new target taken into
account to determine AGUB is
determined as if new target had
acquired old target's assets from an
unrelated person and, as part of the
transaction, had assumed or taken
property subject to the liabilities.

(2) Excluded obligations—{i) In
general. In order to be included in
AGUB at the beginning of the day after
the acquisition date, an obligation must
be a bona fide liability of target as of
that date which is properly includible in
basis under principles of tax law that
would apply if new target had acquired
old target's assets from an unrelated
person and, as part of the transaction,
had assumed or taken property subject
to the obligation. For example, if, as of
the beginning of the day after the

target is not properly includible in basis
under the preceding sentence, the
obligation is not initially included in
AGUB.

(ii) Time when excluded obligations
taken into account. Obligations that,
under this paragraph {f)(2), are initially
excluded from AGUB are taken into
account in redetermining AGUB and the
basis of target’s assets under principles
of tax law that would apply if new target
had acquired old target’s assets directly
from an unrelated person and, as part of
the transaction, had assumed or taken
property subject to those obligations.
For the application of these principles
of tax law to certain contingent
liabilities that are initially excluded
from AGUB under this paragraph (1)(2),
see § 1.338(b)-3T.

(3) Liabilities taken into account in
determining amount realized on
subsequent disposition. In determining
the amount realized on a subsequent
sale or other disposition of propert
deemed purchased by new target, t
entire amount of any liability included
in AGUB is considered to be an amount
taken into account in determining new
target’s basis in property which secures
the liability for purposes of afplying
§ 1.1001-2(a). ’l%us, if a liability is
included in AGUB, § 1.1001-2(a)(3)
does not prevent the amount of such
liability from being treated as
discharged within the meaning of
§ 1.1001-2(a)(4) as a result of new
target’s sale or disposition of the
property which secures such liability.

(5 Other relevant items—{(1) In
general. AGUB may be increased (or
decreased) for other relevant items, For
this purpose, other relevant items may
only arise from adjustment events that
occur after the close of new target’s first
taxable year and adjustments under
paragraph (g)(3) of this section. See
§ 1.338&)—3T (relating to the treatment
of certain subsequent adjustments to
AGUB). Unlike in the determination of
ADSP or MADSP, other relevant items
do not include reductions for
acquisition costs incurred by the
purchasing corporation in connection
with the qualified stock purchase that
are capitalized in the basis of recently
purchased target stock. ’

(2) Flow-through of relevant item
adjustment to target subsidiary. If the
amount of AGUB of target (T) allocated
to the stock of a target affiliate (T1) is
subsequently increased (or decreased)
by reason of an other relevant item
under this paragraph (g), the grossed-up
basis of the T1 stock (and, if a section
338 election is made for T1, T1's AGUB)
is also increased (or decreased) as if the
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increase (or decrease) in the basis of the
stock was an adjustment to the purchase
price deemed paid by T for stock.
The resulting increase (or decrease) in
AGUB of T1 is allocated among T1’s
assets in accordance with §§1.338(b)—
2T and 1.338(b)-3T.

(3) Adjustments by the Internal
Revenue Service. In connection with the
examination of a return, the District
Director may increase (or decrease)
AGUB for items other than those
described in paragraphs (g)(1) and (2) of
this section under the authority of
section 338(b)(2) and allocate such
amounts to target’s assets under the
authority of section 338(b)(5) so that
AGUB and the basis of target’s assets
properly reflect the cost to the
purchasing corporation of its interest in
target's assets. Such items may include
distributions from target to the
purchasing corporation, capital
contributions from the purchasing
corporation to target during the 12-
month acquisition period, or
acquisitions of target stock by
purchasing corporation after the
acquisition date from minority
shareholders.

(h) Examples. (1) For purposes of the
examples in this paragraph (h), T has no
liabilities other than a tax liability
resulting from the deemed sale of assets.

(2) This section may be illustrated by
the following examples:

Example 1. (a) Before July 1 of Year 1, P
purchases 10 of the 100 shares of T stock for
§5,000. On July 1 of Year 2, P purchases 80
shares of T stock for $60,000 and makes a
section 338 election for T. As of July 1 of
Year 2, T's only asset is raw land with an
adjusted basis to T of $50,400 and a fair
market value of $100,000. T has no lossor -
tax credit carryovers to Year 2. T’s marginal
tax rate for any ordinary income or net
capital gain resulting from the deemed sale
of assets is 34%. The 10 shares purchased
before July 1 of Year 1 constitute nonrecently
purchased T stock with respect to P's
qualified stock purchase of T stock on July
1of Year 2,

(b) The ADSP formula as applied to these
facts is the same as in Example 2 of §1.338~
3(d)(9). Accordingly, the ADSP of T is
§87,672.72. The existence of nonrecently
purchased T stock is irrelevant for purposes
of the ADSP formula, because that formula
treats P's nonrecently purchased T stock in
the same manner as T stock not held by P.

(c) The total tax liability resulting from T's
deemed sale of assets, as calculated under the
ADSP formula, is $12,672.72.

(d) If P does not make a gain recognition
election, the AGUB of new T's assets is
$85,172.72, determined as follows. (In the
formula below, GRP is the grossed-up basis
in P's recently purchased T stock, BNPis P's

basis in nonrecently purchased T stock, L is
T’s liabilities, and X is other relevant items.)
AGUB=GRP+BNP+L+X
AGUB=860,000x{(1~.1)/

-814+85,000+812,672.72+0
AGUB=$85,172.72

(e) If P makes a gain ition election,
the AGUB of new T’s asm $87,672.72,
determined as follows:
AGUB=860,000x[(1-.1)/

.8]+860,000x[(1 ~.1)/.8]x[.1/
(1-.1)14812,672.72
AGUB=$87,672.72

(f) The calculation of AGUB if P makes a
gain recognition election may be simplified
as follows:

AGUB=860,000/.8+$12,672.72
AGUB=887,672.72

(8) As a result of the gain recognition
election, P's basis in its nonrecently
purchased T stock is increased from $5,000
to $7,500 (i.e., $60,000x{(1 —.1)/.8]x.1/
(1—.1)]). Thus, P recognizes a gain in Year
2 with to its nonrecently
T stock of $2,500 (i.e., $7,500 — $5,000).

Example 2. On January 1 of Year 1, P
purchases one-third of the T stock. On March
1 of Year 1, T distributes a dividend to all
of its shareholders. On April 15 of Year 1, P
purchases the remaining T stock and makes
a section 338 election for T. In appropriate
circumstances, the District Director may
&eum the &G&JB :lf 'l“iw sake ‘iinto awtlxmt

@ payment e dividend and properly
reflect the fair market value of T's assets
deemed purchased.

Example 3. (a) T's sole asset is a building
worth $100,000. On August 1 of Year 1, P
purchases 10 of the 100 shares of T stock for
$8,000. On June 1 of Year 2, P purchases 50
shares of T stock for §50,000. On June 15 of
Year 2, P contributes a tract of land to the
capital of T and receives 10 additional shares
of T stock as a result of the contribution. Both
the basis and fair market value of the land
at that time are $10,800. On June 30 of Year
2, P purchases the remaining 40 shares of T
stock for $40,000 and makes a section 338
election for T. The AGUB of T is $108,800.

(b) To prevent the shifting of basis from the
contributed property to other assets of T, the
District Director may allocate $10,800 of the
AGUB to the land, leaving $98,000 to be
allocated to the building.

Par. 5. Section 1.338(b}-2T(a)(2) and
(d) Example (1) (i) are revised to read as
follows:

§1.338(b)-2T Allocation of adjusted
grossed-up basis among target assets
(temporary).

(8) L B )

(2) Fair market value. The “fair
market value” of an asset is the gross
fair market value of that asset (i.e., fair
market value determined without regard
to mortgages, liens, pledges, or other
liabilities).

(d)t LA

* Example (1). (i) T owns 80% of the

outstanding T1 stock. P purchases 100% of

the outstanding T stock for $2,000. A section
338 election is made for T and, as a result,
T1 is considered acquired in a qualified stock
purchase. A section 338 election is made for
T1. The grossed-up basis of the T stock is
$2,000 (i.e., $2,000 x 1/1).
* - E ] L] L ]

Par. 5a. Section 1.338(b)-3T(b) is
revised to read as folows:

1.338(b Subsequent adjustments to
gd]ustodg)-ar:md-up basis (temporary).
* - - * =

(b) Definitions—(1) Contingent
liability. A contingent liability is a
liability of target at the beginning of the
day after the acquisition date that is not
fixed and determinable by the close of
new target's first taxable year.

(2) Contingent amount. The term
contingent amount means the amount of
the consideration to be paid for recently
or nonrecently purchased stock that is
not fixed or determinable by the close
of new target’s first taxable year, plus
contingent liabilities of target.

(3) Reduction amount. The term
reduction amount means a reduction
after the close of new target’s first
taxable year in either— ;

(i) The consideration paid for recently
or nonrecently purchased stock; or

(ii) A liability of target (or a liability
to which one or more of its assets are
subject) that has been taken into account
in determining AGUB.

(4) Acquisition date asset. The term
acquisition date asset means any asset
held by new target at the beginning of
the day after the acquisition date (other
than Class I assets).

- L - - *

Par. 6. Sections 1.338(h)(10)-1 and

1.338(i)-1 are added to read as follows:

§1.338(h)(10}-1 Deemed asset sale and
Hiquidation.

(a) Scope. This section prescribes
rules relating to section 338(h)(10)
elections. If an election is made, target
generally is deemed to sell all of its
assets and distribute the proceeds in
complete liquidation. Thus, the sale of
target stock included in the qualified
stock purchase generally is ignored. A
section 338(h)(10) election may be made
for target only if it is a member of a
selling consolidated group, a member of
a selling affiliated group filing separate
returns, or an S corporation.

(b) Nomenclature. For purposes of
this section, the nomenclature in
§1.338-1(b) does not apply; instead:

(1) T is a section 33851)()1'0) target. Old
T refers to T for periods ending on or
before the close of T’s acquisition date;
new T refers to T for subsequent
periods.

(2) P is the purchasing corporation.
Unless the context otherwise requires,
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any reference to P is a reference to all
purchasing corporations. See sections
338(h) (5) and (8).

(c) Definitions—(1) Section 338(h)(10)
target. A section 338(h)(10) target is a
domestic corporation that is a target for
which a section 338(h)(10) election is
made.

(2) S corporation shareholders. S
corporation shareholders are the T
shareholders if T is an S corporation
immediately before T's acquisition date.
Thus, if T is an S corporation, for T to
be a section 338(h)(10) target, P can
purchase no T stock before the
acquisition date.

3) Selling consolidated group. A
selling consolidated group is a selling
group that files a consolidated return for
the period that includes T's acquisition
date. Thus, T is a member of the selling
consolidated group on the acquisition
date.

(4) Selling affiliate. A selling affiliate
is a domestic corporation that is not a
member of the selling consolidated
group and from which, on the
acquisition date, P purchases an amount
of T stock that satisfies the requirements
of section 1504(a)(2). Thus, on the
acquisition date, the selling affiliate and
T are affiliated (within the meaning of
section 1504) but are not includible
members of the same consolidated

oup.
gr(d)p Section 338(h)(10) election—(1) In
general, A section 338(h)(10) election
may be made for T if P acquires T in a
qualified stock purchase from—

(i) A selling consolidated group;

(ii) A selling affiliate; or

(iii) S corporation shareholders.

(2) Simultaneous joint election
requirement. A section 338(h)(10)
election is made jointly by P and the
selling consolidated group (or the
selling affiliate or the S corporation
shareholders) on Form 8023 in
accordance with the instructions to the
form. The section 338(h)(10) election
must be made not later than the 15th
day of the 9th month beginning after the
month in which the acquisition date
occurs.

(3) Irrevocability. A section 338(h)(10)
election is irrevocable. If a section
338(h)(10) election is made for T, a
section 338 election is deemed made for
T.

(4) Effect of invalid election. If a*
section 338(h)(10) election for T is not
valid, the section 338 election for T is
also not valid.

(e) Certain consequences of section
338(h)(10) election, This paragraph (e)
applies if an election under section
338(h)(10) is made.

(1) ©ld T.Old T recognizes gain or
loss as if, while old T was a member of

the selling consolidated group (or
owned by the selling affiliate or S
corporation shareholders), it sold all of
its assets in a single transaction at the
close of the acquisition date (but before
the deemed liquidation). Old T’s gain or
loss on each asset is determined under
paragraph (f) of this section. If P makes
a qualified stock purchase from a selling
affiliate or S corporation shareholders,
the principles of §§ 1.338-1(c)(6) and
(e)(1), (5), and (6)(i) apply to the return
filed by old T that includes the gain or
lo?s and tax liability from the deemed
sale,

(2) Selling consolidated group, selling
affiliate, or S corporation
shareholders—{(i) In general. This
paragraph (e)(2) describes the treatment
of members of the selling consolidated
group, the selling affiliate, and S
corporation shareholders.

(ii) Deemed liquidation for old T. For
purposes of subtitle A of the Internal
Revenue Code, old T is treated as if,
while T is a member of the selling
consolidated group (or owned by the
selling affiliate or S corporation
shareholders), it distributed all of its
assets in complete liquidation. If T is an
S corporation immediately before the
acquisition date, nothing in this section
prevents a holder of T stock from taking
deemed sale gain into account under
section 1366 and 1367. See section 331
or 332 for gain or loss recognized by the
old T shareholders as a result of the
deemed liquidation.

(iii) Basis of T stock not acquired. The
basis of T stock retained by the selling
consolidated group (or the selling
affiliate or an S corporation shareholder)
is its fair market value. For purposes of
this paragraph, the fair market value of
all of the T stock equals G less any
reductions in determining MADSP for
acquisition costs of P incurred in
connection with the qualified stock
purchase that are capitalized in the
basis of recently purchased T stock. See
paragraph (f) of this section for the
definition of G and a description of
MADSP,

(iv) T stock sale. No gain or loss is
recognized on the sale or exchange by
the selling consolidated group (or the
selling affiliate or an S corporation
shareholder) of T stock included in the
qualified stock purchase. If Tisan S
corporation immediately before T’s
acquisition date, the sale or exchange of
old T stock to P on the acquisition date
does not result in a termination of the
section 1362(a) election for the S
corporation.

(v) Example. This paragraph (e)(2)
may be illustrated by the following
example.

Example. (a) S1 owns all of the T stock and
T owns all of the stock of T1 and T2. 81 is

" the common parent of a consolidated group

that includes T, T1, and T2. P makes a
qualified stock purchase of all of the T stock
from S1. A section 338(h)(10) election is
made for T. A section 338(h)(10) election also
is made for the deemed purchase of T1. A
section 338 election is not made for T2.

(b) 81 does not recognize gain or loss on
the sale of the T stock and T does not
recognize gain or loss on the sale of the T1
stock because T and T1 are section 338(h)(10)

- targets. Thus, for example, gain or loss

realized on the sale of the T or T1 stock is
not taken into account in earnings and
profits. However, because a section 338
election is not made for T2, T must recogniz:
any gain or loss realized on the deemed sale
of the T2 stock. See §1.338-3(c).

(c) The results would be the same if S1, T,
T1, and T2 are not members of any
consolidated group, because S1 and T are
selling affiliates.

(3) Certain minority shareholders—{i)
In general. This paragraph (e)(3)
describes the treatment of shareholders
of old T other than members of the
selling consolidated group, the selling
affiliate, S corporation shareholders,
and P. A shareholder to which this
paragraph (e)(3) applies is called a
minority shareholder.

(ii) T stock sale. Notwithstanding
paragraph (e)(2)(iv) of this section, a
minority shareholder recognizes gain or
loss on the shareholder’s sale or
exchange of T stock included in the
qualified stock purchase.

(iii) T stock not acquired. A minority
shareholder does not recognize gain or
loss under this section with respect to
shares of T stock retained by the
shareholder. The shareholder’s basis
and holding period for that T stock is
not affected by the section 338(h)(10)
election.

(4) P. P is treated as making a gain
recognition election for its nonrecently
purchased T stock. See § 1.338(b)-
1(e)(2) (effect of a gain recognition
election) and § 1.338(b)-1(e)(3)(ii) (gain
recognition election deemed made).

(5) New T. The adjusted grossed-up
basis for new T's assets is determined in
accordance with § 1.338(b)-1(c) and is
allocated among the assets in
accordance with §§ 1.338(b)-2T and
1.338(b)-3T. Notwithstanding paragraph
(e)(2)(ii) of this section, new T remains
liable for the tax liabilities of old T
(including tax liabilities resulting from
the deemed sale of assets). For example,
new T remains liable for the tax
liabilities of the members of any
consolidated group that are attributable
to taxable years in which those
corporations and old T joined in the
s?rr)xe consolidated return. See §1.1502-
6(a).
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(6) Consolidated return of selling
consolidated group. If P acquires T in a
qualified stock purchase from a selling
consolidated group—

(i) The selling consolidated group
must file a consolidated return for the
taxable period that includes the
acquisition date;

(ii) A consolidated return for the
selling consolidated group for that
period may not be withdrawn on or after
the day that a section 338(h)(10)
election is made for T; and

(iii) Permission to discontinue filing
consolidated returns cannot be granted
for, and shall not apply to, that period
or any of the immediately preceding
taxable periods during which
consolidated returns continuously have
been filed.

() Deemed sale price—(1) General
rule. The price at which each asset of
old T is deemed to have been sold is
calculated by—

(i) Determining the modified ADSP
(MADSP); and

(ii) Then allocating MADSP among
the assets of old T in accordance with
§1.338(b)-2T (without taking into
account § 1.338(b}-2T(c)(2)).

(2) Formula. (i) The MADSP formula
is as follows:

MADSP=G+L+X

(ii) For purposes of this formula—

(A) G is the grossed-up basis of P's
recently purchased T stock determined
under § 1.338-3(d)(2).

(B) L is new T's liabilities.

(C) X is other relevant items.

(3) Liabilities. Liabilities taken into
account are the liabilities of new target
described in § 1.338(b)-1(f). The amount
of the liabilities of new T taken into
account to determine MADSP is
determined as if old T had sold its
assets to an unrelated person for
consideration that included the
liabilities.

(4) Other relevant items, Other
relevant items include reductions for—

(i) Acquisition costs of P incurred in
connection with the qualified stock

urchase that are capitalized in the
is of recently purchased T stock (e.g.,
brokerage commissions and any similar
cozts incurred by P to acquire T stock);
an

(ii) Selling costs of the selling
consolidated group (or selling affiliate
or S corporation shareholders) incurred
in connection with the qualified stock
purchase that reduce the amount
realized on the sale of recently
purchased T stock (e.g., brokerage
commissions and any similar costs
inwkmmd by the selling group to sell T
stock).

(5) Cross-reference. For adjustments to
MADSP because of events occurring

after the acquisition date, see § 1.338(b)—
3T(h).

(8) Examples. (1) For purposes of the
examples in this paragraph (g), unless
otherwise provided, T, a member of a
selling consolidated group, has only one
class of stock, all of which is owned by
S1. As of the close of Year 1, old T had
no items described in section 381(c)
(including no accumulated earnings and
profits nor deficit in earnings and
profits). On March 1 of Year 2, S1 sells
its T stock to P for $80,000, and a
section 338(h)(10) election is made for
T. As of the close of March 1 of Year 2,
old T’s current earnings and profits,
other than those generated from the
deemed sale of its assets, are $21,950.

(2) Paragraphs (e) and (f) of this
section may be illustrated by the
following examples:

Example 1. (a) On March 1 of Year 2, T
owns land with a $50,000 basis and $75,000
fair market value and equipment with a
$30,000 adjusted basis, $70,000 recomputed
basis, and $60,000 fair market value. T also
has a $40,000 liability. S1 pays old T's
allocable share of the selling group’s
consolidated tax liability for Year 2, which is
$13,600 and attributable to the deemed sale
of T's assets,

(b) The MADSP of $120,000
($80,000+$40,000+0) is allocated to each
asset as follows:

Assets

Basis

FMV

Fraction

Allocable
MADSP

Land

$50,000

Equipment

30,000

Total

$75,000
60,000

$66,667
53,333

80,000

135,000

5/9
4/9
1

120,000

(c) Under paragraph (e)(1) of this section,
old T has gain on the deemed sale of $40,000
(consisting of $16,667 of capital gain and
$23,333 of ordinary income), which produces
$40,000 of earnings and profits. As of the
close of the acquisition date but after the
deemed sale of its assets, old T's earnings
and profits are $48,350 ($21,950 (its earnings
and profits other than from the deemed sale)
plus $40,000 (T's deemed sale gain) less
$13,600 (T's allocable share of the
consolidated tax liability)).

(d) Under paragraph (e)(2) of this section,
S$1 does not gain or loss upon its
sale of the old T stock to P. See section 332,
51 takes into account old T's earnings and
profits of $48,350, determined as of the close
of]the acquisition date but after the deemed
sale.

(e) P's basis in new T stock is P's cost for
the stock, $80,000. See section 1012,

(f) Under §1.338(b}-1, the adjusted .
grossed-up basis for new T is $120,000, i.e.,
P's cost for the old T stock ($80,000) plus T's
e A S 00
other relevant i o
up basis is allocated as basis among the new

'I'Tassets under §§ 1.338(b)-2T and 1.338(b)-
L

Example 2. (a) The facts are the same as in
Example 1, except that S1 sells 80% of the
old T stock to P for $64,000, rather than
100% of the old T stock for $80,000.

{b) The consequences to P, T, and S1 are
the same as in Example 1, except that:

(i) P's basis for its 80-percent interest in the
new T stock is P's $64,000 cost for the stock.
See section 1012.

(ii) Under §1.338(b}-1, the adjusted
grossed-up basis for new T is $120,000 (i.e.,
$64,000/.8+540,000+50).

(iii) Under paragraph (e)(2) of this section,
51 does not recognize gain or loss with
respect to the retained stock in T. See section
332.

(iv) Under paragraph (e)(2}(iii) of this
section, the basis of the T stock retained by
51 i5.816,000 (i.e., $120,000 - $40,000 (the
MADSP amount for the old T assets over the
:humofnew'l"sd‘a : . atelynﬁe:f

@ acquisition date) x .20 ( on
T stock retained by S1)). P

Example 3. (a) The facts are the same as in
Example 2, except that K, a shareholder
unrelated to T or P, owns the 20% of the T

stock that is not acquired by P in the
qualified stock purchase..K’s basis in its T
stock is $5,000.

(b) The consequences to P, T, and S1 are
the same as in Example 3, except that S1
takes into account only $38,680 of T’s
earnings and profits (80% of $48,350).

(c) Under paragraph (e)(3) of this section,
K recognizes no gain or loss, and K’s basis
in its T stock remains at $5,000.

Example 4. (a) The facts are the same as in
Example 1, except that the equipment is held
by T1, a wholly-owned subsidiary of T, and
a section 338(h)(10) election is made for T1,
The T1 stock has a fair market value of
$60,000. T1 a::is no l;a:;elts other than th(lad

pment no liabilities. S1 pays old T’s
::11‘: old T1’s allocable shares of the selling
gr:;:&'s consolidated tax liability for Year 2,
w are $5,667 and $7,933, respectively,
and attributable to the deemed asset sales by
T and T1. As of the close of the tion
date, but before the deemed sale of the
oq"\_x:smen!. old T1 has none of the attributes
listed in section 381(c).

(b) The MADSP for T1 is $53,333 (L.e.,
$53,333+50+50). On the sale, T1
recognizes ordinary income of $23,333. As of
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the close of the acquisition date, but after the
deemed sale of the equipment, T1's earnings
and profits are $15,400 (50 plus $23,333 (T1's
deemed sale gain) less $7,933 (T1's allocable
share of the consolidated tax liability)).

(c) The MADSP for T is $120,000, allocated
$66,667 to the land and $53,333 to the stock.
Old T's deemed sale gain is $16,667 (the
capital gain on its deemed sale of the land).
Under paragraph (e)(2) of this section, old T
does not recognize gain or loss on its deemed
sale of the T1 stock. See section 332,

(d) Old T takes into account old T1's
earnings and profits of $15,400, determined
as of the close of the acquisition date but
after the deemed sale by T1 of its asset. Thus,
as of the close of the acquisition date, but *
after the deemed sale of old T's assets, old
T's earnings and profits are $48,350, ($21,950
(its earnings and profits other than from the
deemed sale) plus $15,400 (from T1) plus
$16,667 (T's deemed sale gain) less §5,667
(T’s allocable share of the consolidated tax
liability)).

(e) Under paragraph (e)(2) of this section,
S$1 does not recognize gain or loss upon its
sale of the old T stock to P and takes into
account old T’s earnings and profits of
$48,350, determined as of the close of the
acquisition date but after the deemed sale of
old T's assets.

Example 5. (a) The facts are the same as in
Example 4, except that P already owns 20%
of the T stock, which is nonrecently
purchased stock with a basis of $6,000, and
that P purchases the remaining 80% of the
T stock from S1 for $64,000.

(b) The results are the same as in Example
4, except that: :

(i) S1 takes into account only $38,680 of
old T’s earnings and profits.

(ii) Under paragraph (e)(4) of this section
and § 1.338(b)-1(e)(2), P is deemed to have
made a gain recognition election for its

nonrecently purchased T stock. As a result,

P recognizes gain of $10,000 and its basis in
the nonrecently purchased T stock is
increased from $6,000 to $16,000. P's basis in
all the T stock is $80,000 (i.e.,
$64,000+$16,000). The computations are as
follows:

(A) P’s d-up basis for the recently
purchased T stock is $64,000 (i.e., $64,000
(the basis of the recently purchased T
stock)x(1 —.2)/(.8) (the fraction in section
338(b)(4)).

(B) P’s basis amount for the nonrecently
purchased T stock is $16,000 (i.e., $64,000
(the sed-up basis in the recentl
purchased T stock)x(.2)/(1.0-.2) (ti;e fraction
in section 338(b)(3)(B)).

(C) The gain recognized on the nonrecently
purchased stock is $10,000 (i.e.,
$16,000 - $6,000).

(h) Inapplicability of provisions. The
provisions of section 6043, § 1.331-1(d),
and §1.332-6 (relating to information
returns and record keeping
requirements for corporate liquidations)
do not apply to the deemed liquidation
of old T under paragraph (e)(2) of this
section.

§1.338(i)-1 Effective dates.

(a) In general, Sections 1.338-1
through 1.338-5, 1.338(b)-1, and
1.338(h)(10)-1 generally are effective for
targets with acquisition dates on or after
January 20, 1994.

(b) Elective retroactive application. A
target with an acquisition date on or
after January 14, 1992 and before
January 20, 1994 may apply §§1.338-1
through 1.338-5, 1.338-4T(h), 1.338(b)-
1, and 1.338(h)(10)-1 by including a
statement with its return (including an

amended return) for the period that
includes the acquisition date to the
effect that it is applying all of these
sections pursuant to § 1.338(i)-1(b).

(c) MADSP. Section 1.338(h)(10)-1(f),
which requires use of the MADSP
formula to determine deemed sale price,
is effective for qualified stock purchases
for which the acquisition date is on or
after November 10, 1986, unless the
acquisition occurs pursuant to a binding
contract entered into before that date.

(d) Deemed election. The District’
Director's discretion to impose (without
the taxpayer’s consent) a deemed
election under section 338(e)(1) and
§1.338—4T(f)(6)(i) (as contained in the
CFR edition revised as of April 1, 1993)
is revoked for all open tax years.

Par, 7. Section 1.1502-75(k) is added
to read as follows:

§1.1502-75 Flling of consolidated returns.

* * * * *

(k) Cross-reference. See
§1.338(h)(10)-1(e)(6) for special rules
regarding filing consolidated returns
when a section 338(h)(10) election is
made for a target acquired from a selling
consolidated group.

§1.1502-75T [Removed]

Par. 8. Section 1.1502-75T is
removed.

Par. 9. In the list below, for each
section indicated in the left column,
remove the wording indicated in the
middle column from wherever it
appears in that section, and add the
wording indicated in the right column.

Affected section

Remove

Add

§1.338(0)-2T(0)(2) .

§ 1.338(b)}-2T(c)(3)())
§1.338(b}-2T(c)(3)()
§1.338(b)-2T(c)(3) (ii)

§ 1.338(b)-2T(d) introductory text
§1.338(b)-2T(d) Example (2)(ii)
§1.338(b)-2T(d) Example (2)(iv)

§1.338(b)-1T(H)(2)
§1.338-4T())(2)
§1.338(b)}-1T(c)(1)

§1.338-4T(h)(3) Answer 2(ii)
§1.338(b)-1T
paragraph (d) of §1.338(b)-1T
§1.338-4T(h)

§1.338(b)}-1(f)(2).
§1.338(b)~1(e)(2).
§1.338(b)~1(c)(1).
§1.338-3(d)(2).
§1.338(b)-1.
§1.338(b)-1(d).
§1.338-3(d)(2).

§1.338(b)-3T(a)(1)
§1.338(b)-3T(g)(1)() ..

§ 1.338(b)-3T(h)(1)(ii)
§1.338(b)-3T(j) Example (4)(ii)
§1.338(b)-3T(j)) Example (6)(vii)
§1.338(b)-3T(j) Example (7)(v)
§1.921-1T(b)(1) A-1

§1.338(b)-1T
§1.338(b)-1T
§1.338-4T(h)

§1.338(h)(10)-
1T(H(2).
§1.338-4T(h)(3) Answer 2(ii)(B)
§1.338-4T(h)(3)
§1.338-4T(h)(3)

§1.338-1T(c)

§1.338(b)~1.
§1.338(b)-1
§1.338-3(d) (or §1.338(h)(10)=1(f).

§1.338-4T(h)(3) Answer 2(ii)(B) (as contained in the CFR
edition revised as of April 1, 1993).

§1.338-4T(h)(3) (as contained in the CFR edition revised
as of April 1, 1993). o

§1.338-4T(h)(3) (as contained in the CFR edition revised
as of April 1, 1993).

§1.338-1(d).

(or

PART 602—OMB CONTROL NUMBERS §602.101 [Amended]

UNDER THE PAPERWORK Par. 11. a. Section 602.101(c) is
Par. 10. The authority citation for part _ 8- By removing the following entries ~ [REMOVED]

602 continues to read as follows: from the table: -
Authority: 26 U.S.C. 7805. 1.338-1T

. Current
CFR part or section where
identified and described OMBN%?“"G
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Current
OMB control
No.

CFR part or section where
identified and described

1545-1115
15450702
1545-1115
15450702
1545-0702
1545-1115
1545-0702
1545-1115

1.338-2T

1.338-3T
1.338-4T

1.338-5T
1.338-6T
1.338(b}-4T

1.338(h)(10)-1T

- .

b. By adding the following entries in
numerical order to the table to read as
follows:

Current
OMB control
No.

CFR part or section where
identified and described

[ADDED]

. .

1.336-1 1545-1295
1.338(b)-1 1545-1295
1.338(h)(10)-1 1545-1295

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: December 22, 1993.

Leslie Samuels,

Assistant Secretary of the Treasury [Tax

Policy).

[FR Doc. 94-665 Filed 1-12-94; 2:54 pm]

BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 402

Tariff of Tolls

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.
ACTION: Final rule.

SUMMARY: The Saint Lawrence Seaway
Development Corporation and the St.
Lawrence Seaway Authority of Canada
have jointly established and presently
administer the St. Lawrence Seaway
Tariff of Tolls. This Tariff sets forth the
level of tolls assessed on all
commodities and vessels transiting the
facilities operated by the Corporation
and the Authority. The Authority
proposed to the Corporation that the
Tariff be amended to provide a separate
commodity entry for coal for the 1993
season, which is now included under
the bulk rate entry. The toll for coal will

be lowered to 65 cents per metric ton for
the Montreal to or from Lake Ontario
section of the Seaway. The Corporation
and the Authority are doing this as a
first step in developing a market
oriented toll structure to attract
commodities with the greatest potential
for growth. The Authority also proposed
to the Corporation that the business
incentive toll for passenger vessels be
discontinued. Experience has shown
that this incentive toll has caused an

* undesirable competitive imbalance
.among passenger vessel concerns using

the Seaway.
EFFECTIVE DATE: January 20, 1994.
FOR FURTHER INFORMATION CONTACT:
Marc C. Owen, Chief Counsel, Saint
Lawrence Seaway Development
Corporation, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366—-0091.
SUPPLEMENTARY INFORMATION: Paragraph
(b)(5) of § 402.3 is amended by deletin
“coal’ from the list of ores and minerals
included within the definition of “‘bulk
cargo” and adding the phrase, “but
excluding coal” to that list. In addition,
§402.8(a)(2) is amended to add “coal”
as a separate entry with a 1993 toll of
65 cents per metric ton for the Montreal
to or from Lake Ontario section of the
Seaway and a 1993 toll of 55 cents per
metric ton for the Lake Ontario to or
from Lake Erie (Welland Canal) section.
The latter remains at the same rate as
that for bulk cargo. The Corporation and
the Authority are doing this as a first
step in developing a market oriented toll
structure to attract commodities with
the greatest potential for growth. It is
hoped that the toll reduction will
encourage new-rade, such as the
movement of low-sulfur coal from the
Powder River Basin of Montana

Section 402.9 also is amended to
remove paragraphs (f) through (i), the
business incentive toll for passenger
vessels. The removed provisions
provided a new business incentive toll
for any passenger vessel that did not
move through a Seaway lock during the
1988 and 1989 navigation seasons or the
three navigation seasons immediately
preceding the season in which a new
business refund is submitted. Under this
program, a qualifying passenger vessel
received a 25% discount of the
passenger per lock charge each transit it
carried 20 passengers or more and a
50% discount for each transit it carried
20 or more passengers. Experience has
shown that this incentive toll caused an
undesirable competitive imbalance
among passenger vessel concerns using
the Seaway. One comment on this
amendment was received in response to
the Notice of Proposed Rulemaking. The
commentor, a passenger vessel concern

that had qualified for the incentive toll,
objected to its removal. After
considering the comment, the Authority
and the Corporation still agree that the
provision unfairly favored passenger
vessel concerns that had not previously
used the Seaway system over those that
had. Notwithstanding, the Corporation
has made it clear to the Authority that
it intends to pursue agreement in
negotiations between them for the 1994
Tariff on a new passenger vessel
incentive toll that is fair to all concerns.

An exchange of diplomatic notes
between Canada and the United States
approving this amendment occurred on
December 7, 1993.

Regulatory Evaluation

This final rule involves a foreign
affairs function of the United States, and
therefore, Executive Order 12866 does
not apply. This final rule has also been
evaluated under the Department of
Transportation's Regulatory Policies and
Procedures and is not considered
significant under those procedures and
its economic impact is expected to be so
minimal that a full economic evaluation
is not warranted.

Regulatory Flexibility Act
Determination

The Saint Lawrence Seaway
Development Corporation certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities. The St.
Lawrence Seaway Tariff of Tolls relates
to the activities of commercial users of
the Seaway, the vast majority of whom
are foreign vessel operators. Therefore,
any resulting costs will be borne mostly
by foreign vessels.

Environmental Impact

This final rule does not require an
environmental impact statement under
the National Environmental Policy Act
(49 U.S.C. 4321, et seq.) because it is not
a major federal action significantly
affecting the quality of human
environment.

Federalism

The Corporation has analyzed this
final rule under the principles and
criteria in Executive Order 12612 and
has determined that this proposal does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 33 CFR Part 402
Vessels, Waterways.
Accordingly, the Saint Lawrence

Seaway Development Corporation

amends part 402—Tariff of Tolls (33
CFR part 402) as follows:
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PART 402—[AMENDED]

1. The authority citation for 33 CFR
part 402 continues to read as follows:

Authority: 68 Stat. 93, 33 U.S.C. 981-990,
2. Section 402.3 is amended by

revising paragraph (b)(5) to read as
follows:

§402.3 Interpretation.

- - - = *

(b) . " a

(5) Ores and minerals (crude,
screened, sized or concentrated, but not
otherwise processed) loose or in sacks,
including alumina, bauxite, gravel,

phosphate rock, sand, stone and
sulphur, but excluding coal;
3. Section 402.8 is amended by
adding a new entry at the end of
agraph (a)(2) in the table to read as
ollows:

§402.8 Schedule of tolls.

Tolls

Montreal to or from

Lake Ontario to or

Lake Ontario from Lake Erie

1991

1992 1983 = 1991 1992 1993

§402.9 [Amended)
4. Section 402.9 is amended by
removing paragraphs (f) through (i).
Issued at Washington, DC on January 11,
1994,

Saint Lawrence Seaway Development
Corporation.

Stanford E. Parris,

Administrator.

[FR Doc. 94-1296 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-81-M

DEPARTMENT OF AGRICULTURE
Forest Service
36 CFR Part 200

Organization, Functions, and
Procedures; Land Status Records
System

AGENCY: Forest Service, USDA.

ACTION: Final rule, technical
amendment.

SumMMARY: The Forest Service adopted
regulations establishing a Land Status
Records System on June 26, 1991 (56 FR
29181). Implementation of these
regulations has revealed that they may
conflict with regulations governing the
Public Land Record System maintainied
by the Bureau of Land Management,
Department of the Interior. This notice
clarifies that the Land Status Record
System is maintained by the Forest
Service only for those landownership
records pertaining to land, or interests
in land, in the National Forest System.
EFFECTIVE DATE: This rule is effective
January 20, 1994.

FOR FURTHER INFORMATION CONTACT: J.
Kenneth Myers, Assistant Director,
Lands Staff, Forest Service, USDA, P.O,

Box 96090, Washington, DC 20090—
6090, (202) 453-9353.

SUPPLEMENTARY INFORMATION: On June
26, 1991, the Forest Service adopted
final regulations establishing a Land
Status Records System (56 FR 29181).
This system is the official, permanent
repository for all agency realty records
and land title documents for National
Forest System lands. The system was
established to comply with the statutory
direction set forth in the Transfer Act of
February 1, 1805 (16 U.S.C. 472), the
Weeks Act of March 1, 1911 (16 U.S.C.
521), Title HI of the Bankhead-Jones
Farm Tenant Act (7 U.S.C. 1010-1012),
and supplemental and amendatory acts.
Collectively, these acts impose a duty
upen the Secretary of Agriculture to
execute the laws affecting lands
permanently reserved, held, and
administered as National Forests or for
National Forest purposes. In addition,
the National Forest Management Act of
1976 (16 U.S.C. 1600) requires that the
Secretary of Agriculture develop and
maintain an appropriately detailed
inventory of all National Forest System
lands and resources.

Following adoption of regulations
establishing the Land Status Records
System, the Bureau of Land
Management (BLM), Department of the
Interior, notified the Forest Service that
the regulations may be in conflict with
those regulations at 43 CFR Part 1813
which establish a Public Land Record
System and designate the BLM as the
official repository for boundary survey
and patent records of public domain
lands. In response to the concerns of the
BLM and to ensure that the role of the
Land Status Record System is clearly

defined, the Forest Service is amending

its regulations at 36 CFR 200.12.

The Forest Service does not intend
that its Land Status Record System be
the only official depository for realty
records and land title documents for the
National Forest System. It recognizes
that the BLM maintains a depository for
public land records and that National
Forest System land records are a part of
that record. The Forest Service also
recognizes that it must maintain a
record system to have readily accessible
land ownership and title information in
order to properly manage National
Forest System lands.

Thus, to clarify the respective
responsibilities of the agencies in
maintaining land record systems, the
Forest Service will amend its
regulations establishing the Land Status
Record System. This is accomplished by
inserting the word “agency” at two
locations in the rule to distinguish the
Forest Service Land Status Records
System from the Public Land Record
System.

Therefore, this rule establishes and
gives public notice that the Forest
Service Land Status Records System
contains the official agency records
evidencing the landownership title,
status, and jurisdiction for all National
Forest System lands. Information in the
Land Status Record system is
complimentary to, and may be a
summarization of, case files and patent
records in the Public Land Records
maintained by the BLM.

Environmental Impact

Section 31.1b of Forest Service
Handbook 1909.15 (57 FR 43180;
September 18, 1992) excludes from
documentation in an environmental
assessment or impact statement “rules,
regulations, or policies to establish
Service-wide administrative procedures,
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program processes or instructions.”
Based on the nature and scope of this
rulemaking, the Department has
determined that this rule falls within
this category of actions and that no
extraordinary circumstances exist which
would require preparation of an
environmental assessment or
environmental impact statement.

Controlling Paperwork Burdens on the
Public

This rule will not result in additional
paperwork not already required by law
or not already approved for use.
Therefore, the review provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507) and implementing
regulations at 5 CFR part 1320 do not
apply.

Regulatory Impact

This final rule has been reviewed
under USDA procedures and Executive
Order 12866 on Regulatory Planning
and Review. It has been determined that
this is not a significant rule. This rule
will not have an annual effect of $100
million or more on the economy nor
adversely affect productivity,
competition, jobs, the environment,
public health or safety, nor State or local
governments. This rule will not interfere
with an action taken or planned by
another agency nor raise new legal or
policy issues. Finally, this action will
not alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients of such programs.
Accordingly, this final rule is not
subject to OMB review under Executive
Order 12866.

Moreover, this final rule has been
considered in light of the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.),
and it has been determined that this
action will not have a significant
economic impact on a substantial
number of small entities as defined by
that Act. This rule imposes no
requirements on the public.

Further, because this rule relates to
internal agency management, it is,
pursuant to 5 U.S.C. 553, not necessary
to provide prior notice and opportunity
to comment, and this rule may,
therefore, be made effective less than 30
days from publication in the Federal
Register,

List of Subjects 36 CFR Part 200

Administrative practice and
procedure, Freedom of information, and
Organization and functions
(Government agencies).

Therefore, for the reasons set forth in
the preamble, Part 200 of chapter II of
title 36 of the Code of Federa

Regulations is hereby amended as
follows:

PART 200—ORGANIZATION,
FUNCTIONS, AND PROCEDURES

1. The authority citation for part 200
continues to read as follows:

Authority: 5 U.S.C. 552; 16 U.S.C. 4721,
521, 1603.

2. Section 200.12 is amended by
revising paragraphs (a) introductory text
and (a)(1)(ii) introductory text as
follows:

§200.12 Land status and title records.

(a) Land Status Records System. The
Land Status Records System is the
official, permanent repository for all
agency realty records and land title
documents for National Forest System
lands. It includes an automated database
which contains an accurate account of:
acreage, condition of title,
administrative jurisdiction, rights held
by the United States, administrative and
legal use restrictions, encumbrances,
and access rights on land or interests in
land in the National Forest System.

(1) Bk W

(i) ]

(ii) A master Land Status File, from
which the agency data for the Atlas is
derived and which includes the
following:

L * * - *
Date *: January 12, 1994.
J. Lamar Beasley,
Acting Chief.
[FR Doc. 94-1378 Filed 1-19-94; 8:45 am])
BILLING CODE 3410-11-M

POSTAL SERVICE
39 CFR Part 962

Rules of Practice In Proceedings
Relative to the Program Fraud Civil
Remedies Act

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This rule revises the
regulation concerning settlement of
cases brought under the Program Fraud
Civil Remedies Act. Currently, the
Postmaster General must approve any
settlement reached in a Program Fraud
case while an administrative appeal of
an initial decision is pending. This rule
revises the current regulation to delegate
authority to settle a case in this posture
to the General Counsel.

EFFECTIVE DATE: January 20, 1994.

FOR FURTHER INFORMATION CONTACT:
George C. Davis (202) 268-3076.

SUPPLEMENTARY INFORMATION: The
Program Fraud Civil Remedies Act vests
exclusive authority to settle a case
brought under this act in the “‘reviewing
official” from the date that the
Department of Justice approves an
action to the date on which a “presiding
official” renders an initial decision. 31
U.S.C. 3803(j). After a presiding official
renders an initial decision, settlement
authority shifts to the agency's
“authority head.” 31 U.S.C.
3803(i)(2)(C). Settlement authority
remains with the authority head until
either the respondent in the
administrative proceeding seeks judicial
review of the final agency decision, or
the Department of Justice files a judicial
action to collect the amount awarded by
the final agency decision. 31 U.S.C.
3806(f).

The Postal Service has designated the
General Counsel as its reviewing official
and the Postmaster General as its
authority head. It has assigned
Administrative Law Judges to serve as
presiding officials. 39 CFR 962.2.

The purpose of this amendment is to
delegate the Postmaster General's
settlement authority to the General
Counsel. Under the current language of
39 CFR 962.26, only the Postmaster
General may settle a Program Fraud case
from the date that an Administrative
Law Judge renders an initial decision
until the date that an action for judicial
review or collection is filed in a U.S.
District Court. This amendment would
vest such settlement authority in the
General Counsel.

List of Subjects in 39 CFR Part 962

Administrative practice and
procedure, Fraud, Penalties, Postal
Service.

In consideration of the foregoing, 39
CFR part 962 is amended as set forth
below.

PART 962—RULES OF PRACTICE IN
PROCEEDINGS RELATIVE TO THE
PROGRAM FRAUD CiVIL REMEDIES
ACT

1. The authority citation for part 962
continues to read as follows:

Authority: 31 U.S.C. Chapter 38; 39 U.S.C.
401.

2. Section 962.26 is amended by
revising the phrase “The Postmaster
General™ in paragraph (c) to read “The
Attorney General”; by removing
paragraph (e); and by revising

ragraphs (b) and (d) to read as

ollows:

§962.26 Settlement.

L * * *
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(b) The Reviewing Official has the
exclusive authority to compromise or
settle any allegations or determinations
of liability under 31 U.S.C. 3802
without the consent of the Presiding
Officer, except during the pendency of
an appeal to the appropriate United
States district court pursuant to 31
U.S.C. 3805 or during the pendency of
an action to collect any penalties or
assessments pursuant to 31 U.S.C. 3806.

(d) The Reviewing Official may
recommend settlement terms to the
Attorney General, as appropriate.
Stanley F. Mires,

Chief Counsel, Legislative Division.
IFR Doc. 94-1348 Filed 1-19-94; 8:35 am]
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MT-8-1-5488; FRL-4789-6]

Approval and Promulgation of State
Implementation Plans; State of
Montana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, EPA is
approving revisions to the Montana
State Implementation Plan (SIP)
submitted on April 25, 1988, by the
Governor of Montana. EPA groposed to
approve these revisions in the October
20, 1989, Federal Register. EPA is
taking final action to approve those
portions of the SIP submittal which
include: The adoption of the national !
ambient air quality standards (NAAQS)
for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM-10);
deletion of the total suspended
particulate (TSP) ambient air quality
standard; amendments to the prevention
of significant deterioration of air quality
(PSD) program to include protection of
the PM-10 NAAQS and assure
consistency with EPA requirements;
commitments to monitor and develop
plans if PM-10 violations are found in
Group Il PM-10 areas; a revised
emergency episode plan for PM-10; and
a listing of the control measures in the
SIP which will be relied on to maintain
the PM-10 NAAQS, including the
Montana Smoke Management Plan. The
effect of approval is to make the plans
federally enforceable. At this time, EPA
is taking no action on the remainder of
the submittal.

EFFECTIVE DATE: This approval will be
effective on February 22, 1994.

ADDRESSES: Copies of the State
submittal are available for public
inspection between 8 a.m. and 4 p.m.,
Monday through Friday, at the
following offices: Environmental
Protection Agency, Region VIII, Air
Programs Branch, 999 18th Street, suite
500, Denver, Colorado 80202-2468; and
Montana Department of Health and
Environmental Sciences, Air Quality
Bureau, Cogswell Building, Helena,
Montana 59620.

FOR FURTHER INFORMATION CONTACT:
Meredith A. Bond, BART-AP,
Environmental Protection Agency,
Region VIII, 999 18th Street, suite 500,
Denver, Colorado 80202-2405, (303)
293-1764.

SUPPLEMENTARY INFORMATION: The 1977
amendments to the Clean Air Act
require EPA to review periodically and.
if appropriate, revise the criteria on
which each NAAQS is based along with
the NAAQS themselves. In response to
these requirements, EPA published a
notice to promulgate revised NAAQS for
particulate matter under ten microns in
size (known as PM-10) on July 1, 1987
(52 FR 24634). As a result, States were
to revise their State Implementation
Plans (SIPs) to attain and maintain the
new NAAQS.

To implement the new SIP
requirements, all areas in the country
were divided into three groups. Group
I areas had violated the PM-10 NAAQS
or had air quality data showing high
probabilities (greater than 95%) of
violating the NAAQS. Group II areas
were estimated to have a moderate
probability (between 20 and 95%) of
violating the PM-10 NAAQS. Group I
areas were estimated to have a low
probability (less than 20%) of violating
the PM-10 NAAQS. This SIP revision
was submitted to EPA by the Governor
of Montana on April 25, 1988, as a plan
for maintaining the PM-10 NAAQS
statewide, and in particular in those
areas designated Group II and IIL
Separate SIPs including control
strategies and attainment
demonstrations were required for the
Group I areas.

Upon enactment of the Clean Air Act
Amendments of 1990 (November 15,
1990), Group I areas and Group I areas
with exceedances monitored before
January 1, 1989, were designated and
classified as moderate PM-10
nonattainment areas by operation of
law. (Section 107(d){4)(B) of the Clean
Air Act as amended (“the Act”); see 56
FR 56694, November 6, 1991.) The
amended Act continues to require states

to submit full SIPs for such moderate
PM-10 nonattainment areas.

Those Montana areas initially
designated, upon enactment of the
Clean Air Act Amendments of 1990, as
moderate PM~10 nonattainment areas,
and for which the State has submitted
part D plans, include: Butte, Kalispell,
Libby, Missoula, and Columbia Falls.
The Thompson Falls area is currently
being redesignated to nonattainment (57
FR 43846, September 22, 1992).

Same of the commitments made (with
the April 25, 1988 submittal) for Group
Il areas and statewide control measures
are still appropriate to meet
requirements under section 110(a)(1) of
the amended Act. Therefore, EPA is
taking final action to approve these
portions of the April 25, 1988, submittal
in order that the measures may become
a part of the federally approved SIP.

Montana SIP

Section 110(a)(1) of the Act requires
states to submit plans which provide for
implementation, maintenance, and
enforcement of the NAAQS. The April
25, 1988, Montana submittal addresses
these requirements for PM-10 as
follows:

(1) PM-10 Air Quality Standards

The State has adopted ambient air
quality standards for PM-10 in revisions
to ARM 16.8.821.

(2) Preconstruction Review of Stationary
Sources of PM-10

The State administers a New Source
Review (NSR) program for stationary
sources and modifications, which was
approved by EPA on September 23,
1980 (45 FR 62982). By adopting
ambient air quality standards for PM-10
in ARM 16.8.821, the State has triggered
a requirement (under the State
regulations) for preconstruction review
of all sources of PM-10. The State also
administers a PSD program which was
originally approved by EPA on May 5,
1983 (48 FR 20231). The submittal
contains revisions to these regulations
which are approved with this
document.

In ARM 16.8.941(1)(a), the State did
not amend the maximum allowable
increase, in Class I areas receiving a
variance from the increment, from
"particulate matter” to “particulate
matter: TSP" as in 40 CFR 51.166(p)(4).
This leaves the maximum allowable
increase somewhat ambiguous since
“particulate matter’"is defined as either
PM-10 or TSP. The State submitted a
SIP revision on September 5, 1989,
which corrected this oversight. EPA
approved the September 5, 1989
revision at 55 FR 22332 (June 1, 1990).
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EPA is approving the remainder of the
regulations since it is clear that, in all
other instances, the increments are in
terms of TSP,

(3) Revised Emergency Episode Plans

EPA revised the significant harm level
for particulate matter in 40 CFR 51.151,
to 600 pg/m3 measured as PM-10, and
deleted the combined sulfur dioxide-
particulate matter significant harm
level. In addition, the example alert,
waminf. and emergency levels of
particulate matter in appendix L to part
51 were also revised from TSP to PM~
10 concentrations. In its submittal, the
State has revised its emergency episode
plans in Chapter 7 of its SIP to reflect
the changes in the federal regulations
due to PM-10.

(4) PM-10 Monitoring Networks

Revisions to 40 CFR part 58 set forth
the requirements for design of national,
state and local PM-10 air monitoring
networks. The revised monitoring
networks must be submitted for EPA
approval. The required monitoring
frequency varies with area grouping:
Group I areas are required to monitor
daily at least one site representative of
the expected maximum concentration,
Group II areas are required to monitor
every other day at such a site, and
Group Il areas are required to monitor
every sixth day at such a site.
Monitoring frequency can be reduced
after the first year of data collection
depending on the values monitored.
EPA approved Montana's PM-10
monitoring network as meeting 40 CFR
part 58 criteria on March 30, 1989.

(5) Committal SIP

The State’s submittal includes a
Committal SIP for the Montana Group II
PM-10 areas. The SIP commits the State
to continue to monitor for PM-10,
report data, and submit a full SIP if a
violation of the PM-10 NAAQS is
detected. Specifically, the provisions

are:

(a) Collection of Ambient PM-10 Data

The State has begun monitoring for
PM-10 in all Group I and II areas. The
State has continued to monitor for TSP
as a surrogate for PM—10 in Group III
areas and has committed to implement
PM-10 monitoring if a TSP monitor
being used as a surrogate PM-10
monitor records an exceedance of the
PM-10 NAAQS.

(b) Reporting Exceedances to EPA
Within 45 Days

The State has committed to analyze
and verify the ambient PM-10 data and
report 24-hour PM-10 NAAQS

exceedances to the appropriate Regional
Office within 45 days of each
exceedance. ~

(c) Immediate Notification of EPA if the
Area Moves Into Nonattainment

The State has committed to
acknowledge that a nonattainment
problem exists and immediately notify
EPA if the applicable number of
verifiable 24-hour NAAQS exceedances
has occurred, (see section 2.0 of the
PM-10 SIP Development Guideline) or
when an annual arithmetic mean (AAM)
above the level of the annual PM-10
NAAQS has occurred.

(d) Determination of Adequacy of the
Existing SIP

The State has determined that the
existing SIP as amended is adequate to
maintain the PM-10 standards in areas
currently in attainment. The standards
will be maintained by continuing
surrogate TSP monitoring, instituting
PM-10 monitoring when excursions
above the PM-10 standards occur,
developing a full SIP revision if actual
PM-10 standard violations occur, -
enforcing the control measures listed
below (items 1-18), and continuing to

enforce the PSD/NSR ;

(e) The Committal S%’ an provides
for development of control strategies
and enforceable schedules for assuring
attainment of the PM—10 NAAQS as
expeditiously as practicable should an
area experience ambient exceedances as
described in (c) above. The
requirements of the Clean Air Act
amendments of 1990 have superseded
these provisions. Therefore, EPA is
taking no action on the provisions for
these items.

Control Strategies

The State submittal lists the control
measures which are being relied on to
maintain the PM-10 NAAQS. These
control measures are described below,
together with their previous SIP
approval status (some were approved as
part of the SIP prior to this action) and
EPA's approval status with respect to
this SIP action:

1. Ambient Air Quality Standards for
PM-10 (ARM 16.8.821), effective April
29, 1988. In this action, EPA is
approving this regulation as part of the
PM-10 SIP for Montana.

2. Prevention of Significant
Deterioration of Air Quality (ARM
16.8.921-16.8.943), effective April 29,
1988. These rules were originally
approved by EPA on May 5, 1983, (48
FR 20231). Revisions submitted on
August 21, 1985, and May 27, 1987, and
September 5, 1989, were approved at 55.
FR 22332 (June 1, 1990). Revisions

effective April 29, 1988, to include PM-
10 in the program and to make other
minor revisions consistent with EPA
requirements were submitted on April
25, 1988. In this action, EPA is
approving this regulation and its
revisions as part of the PM-10 SIP for
Montana.

3. Visibility Impact Assessment (ARM
16.8.1001-16.8.1008), effective
September 13, 1985, approved by EPA
on June 6, 1986 (51 FR 20646). In this
action, EPA is approving this regulation
as part of the PM~-10 SIP for Montana.

4. Permits, Construction and
Operation of Air Contaminant Sources
(ARM 16.8.1101-16.8.1118), effective
February 14, 1987. These rules were
originally approved by EPA on
September 23, 1980 (45 FR 62982). The
State has submitted revisions to these
rules which are not being addressed in
this action. These revisions will be
addressed in a separate action.

5. Stack Height and Dispersion
Techniques (ARM 16.8.1204-16.6.1206),
effective June 13, 1986, approved by
EPA on June 7, 1989 (54 FR 24334). In
this action, EPA is ap roving this
regulation as part of the PM-10 SIP for
Montana.

6. Open Burning (ARM 16.8.1301—
16.8.1308), effective April 16, 1982,
approved by EPA on July 15, 1982 (47
FR 30762). In this action, EPA is
approving this regulation as part of the
PM-10 SIP for Montana.

7. Particulate Matter, Airborne (ARM
16.8.1401), effective February 16, 1979,
approved by EPA on March 4, 1980 (44
FR 14036). In this action, EPA is
approving this regulation as part of the
PM-10 SIP for Montana.

8. Particulate Matter, Fuel Burning
Equipment (ARM 16.8.1402), effective
December 31, 1972, approved by EPA
on March 4, 1980 (44 FR 14036), On
December 2, 1988 (53 FR 48643), EPA
approved revisions submitted by the
Governor on March 9, 1988 (effective on
March 11, 1988), which exempt
residential combustion units from this
rule. In this action, EPA is approving
this regulation as amended on March 9,
1988, as part of the PM-10 SIP for
Montana.

9. Particulate Matter, Industrial
Process (ARM 16.8.1403), effective
September 5, 1975, approved by EPA on
March 4, 1980 (44 FR 14036). In this
action, EPA is approving this regulation
as part of the PM-10 SIP for Montana.

10. Visible Air Contaminants (ARM
16.8.1404), effective June 13, 1986. EPA
has not acted on this revision
previously. In this action, EPA is
approving this regulation as part of the
PM-10 SIP for Montana.
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11. Incinerators (ARM 16.8.1406),
effective December 29, 1978, approved
by EPA on March 4, 1980 (44 FR 14036).
In this action, EPA is approving this
regulation as part of the PM-10 SIP for
Montana.

12. Wood Waste Burners (ARM
16.8.1407), effective December 29, 1979,
approved by EPA on March 4, 1980 (44
FR 14036). In the proposal to this
action, EPA indicated that we were
proposing to approve this regulation as
part of the PM~10 SIP for Montana.
However, after further review, EPA has
determined that there are enforceability
concerns with this regulation.
Therefore, EPA is not taking final action
on this regulation at this time.

13. Fluoride Emissions—Phosphate
Processing (ARM 16.8.1419), effective
December 31, 1972, approved by EPA
on March 4, 1980 (44 FR 14036). In this
action, EPA is approving this regulation
as part of the PM-10 SIP for Montana.

14. Standard of Performance of New
Stationary Sources (NSPS) (ARM
16.8.1423), effective February 29, 1988,
which incorporates by reference 40 CFR
part 60, effective July 1, 1987,
Enforcement of the federal NSPS has
been delegated to Montana. In this
action, EPA is approving this regulation
as part of the PM-10 SIP for Montana.

15. Prohibited Materials for Wood or
Coal Residential Stoves or Coal
Residential Stoves (ARM 16.8.1428),
effective June 13, 1986. EPA has not
acted on this revision previously. In this
action, EPA is approving this regulation
as part of the PM-10 SIP for Montana.

16. Emission Standards for Existing
Aluminum Plants (ARM 16.8.1501—
16.8.1505), effective February 26, 1982.
EPA has not acted on this revision
previously. In the proposal to this
action, EPA proposed to approve this
regulation as part of the PM-10 SIP for
Montana. However, after further review,
EPA has determined that there are
enforceability concerns with this
regulation. Therefore, EPA is not taking
final action on this regulation at this
time.

17. Combustion Device Tax Credit
(ARM 16.8.1601-16.8.1602), effective
December 27, 1985. EPA has not acted
on this revision previously. In this
action, EPA is approving this regulation
as part of the PM-10 SIP for Montana.

18. Montana Smoke Management Plan
(SMP) (Memorandum of Agreement
effective 7/31/78). In this action, EPA is
approving the SMP as part of the PM—
10 SIP for Montana. The SMP is a
memorandum of agreement between the
State Department of Health and
Environmental Sciences, the U.S. Forest
Service, the State Division of Forestry,
the Bureau of Indian Affairs, the Bureau

of Land Management, Burlington
Northern, St. Regis Paper, Champion
Timberlands, the National Weather
Service, the State Department of Fish
and Game, Wickes Forest Industries, the
National Park Service, the U.S. Fish and
Wildlife Service, and the Missoula City-
County Air Pollution Control Board.
The SMP requires prescribed burning
for land management purposes to be
carried out only when meteorological
conditions are found to allow the
dispersion of emissions and requires the
burning to be curtailed when air quality
or meteorological conditions so warrant.

As indicated, EPA is approving
control strategy items 1 through 3, 5
through 11, 13 through 15, 17 and 18,
as part of the PM-10 SIP for Montana.
EPA finds that these items will help
assure maintenance of the PM-10
NAAQS in Montana. At this time, EPA
is not taking final action on control
strategy items 4, 12, und 16, as part of
the PM-10 SIP for Montana. EPA will
address these items in a separate action.

The submittal also contains a request
to extend the attainment date for the
PM-10 NAAQS for up to two years
should such an extension later be
demonstrated to be necessary. The
Clean Air Act Amendments of 1990
changed attainment date requirements.
All areas to which this request applied
have since been designated
nonattainment, and the Act lays out
specific schedules for SIP submittal and
attainment of the PM-10 NAAQS for
such nonattainment areas. In the
proposal to this action, EPA had
proposed to approve the extension
request. However, because of the
changes to the Act made by the 1990
Amendments, at this time EPA is not
taking final action on this request.

In this submittal, the State also
requested to redesignate the TSP
nonattainment areas to unclassified for
TSP. As indicated in the proposal to this
action, EPA will take separate action on
this request at a later time.

The State has satisfied EPA
requirements for administrative
procedures, adequate legal authority to
implement the SIP, and
intergovernmental relations. These
procedures have been approved as part
of the State SIP in previous Federal
Register notices. See 40 CFR 52.1370 et
seq. EPA proposed to approve these
revisions in the October 20, 1989
Federal Register (54 FR 43083). No
comments were received pursuant to the
proposal.

Final Action

EPA approves the revisions to the
Montana State Implementation Plan
(SIP) submitted on April 25, 1988, by

the Governor of Montana, with the
exception of commitments to set
schedules and develop SIPs for areas
which experience exceedances of the
PM-10 NAAQS, and with the exception
of the State’s request to extend
attainment dates for the PM-10 NAAQS.
The requirements of the Clean Air Act
Amendments of 1990 have replaced
these provisions. In addition, EPA is not
taking final action on the control
measures identified as items 4, 12, and
16 under the section entitled *‘Control
Strategies” in this document. EPA will
address them at a later date. The
approved revisions include the adoption
of PM-10 ambient air quality standards,
deletion of the total suspended
particulate (TSP) ambient air quality
standard, amendments to the new
source review program, commitments to
monitor and develop plans if necessary
in Group I PM-10 areas, a revised
emergency episode plan for PM-10, a
listing of the control measures in the SIP
which will be relied on to maintain the
PM-10 NAAQS, and the Montana
Smoke Management Plan.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
Flan shall be considered separately in
ight of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, [
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
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Union Electric C.v. U.S. EP.A., 427
U.S. 246, 25666 (S. Ct. 1976); 42 U.S.C.
7410(a)(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 21, 1994,
This action may not be challenged later
in proceedings to enforce its
requirements. (See 307(b)(2).)

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table
2 and 3 SIP revisions (54 FR 2222) from
the requirements of section 3 of
Executive Order 12291 for a period of
two years. EPA has submitted a request
for a permanent waiver for Table 2 and
3 SIP revisions. OMB has continued the
waiver until such time as it rules on
EPA’s request. This request continues in
effect under Executive Order 12866
which superseded Executive Order
12291 on September 30, 1993.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Incorporation by reference,
Intergovernmental relations, Particulate
matter.

Note: Incorporation by reference of the SIP
for the State of Montana was approved by the

Director of the Pederal Register on July 1,
1982.

Dated: October 1, 1993.
Jack McGraw,
Acting Regional Administrator.

PART 52 [AMENDED]

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart BB—Montana

2. Section 52.1370 is amended by
adding paragraph (c)(27) to read as
follows:

§52.1370 Identification of plan.

(C) * & »

(27) On April 25, 1988, the Governor
submitted a plan to help assure
attainment and maintenance of the PM-
10 NAAQS throughout the State of
Montana,

(i) Incorporation by reference.

(A) Amendments to the
Administrative Rules of Montana (ARM)
16.8.821 (Ambient Air Quality

Standards), and ARM 16.8.701, ARM
16.8.806, and ARM 16.8.921
(Definitions), effective April 29, 1988,

(B) Amendments to the ARM,
subchapter 9 (Prevention of Significant
Deterioration): sections 16.8.924,
16.8.925, and 16.8.936, effective April
29, 1988; section 16.8.937, effective
March 11, 1988; section 16.8.930,
effective April 1, 1988; and sections
16.8.922, 16.8.923, 16.8.926, 16.8.927,
16.8.928, 16.8.929, 16.8.931, 16.8.932,
16.8.933, 16.8.934, 16.8.935, 16.8.938,
16.8.939, 16.8.940, 16.8.941, 16.8.942,
16.8.943, effective January 1, 1983.

(C) Amendments to the ARM,
subchapter 10 (Visibility Impact
Assessment): section 16.8.1007,
effective April 29, 1988; and sections
16.8.1001, 16.8.1002, 16.8.1003,
16.8.1004, 16.8.1005, 16.8.1006, and
16.8.1008, effective March 11, 1988;
section 16.8.930, effective September
13, 1985.

(D) Amendments to the ARM,
subchapter 12 (Stack Heights and
Dispersion Techniques), sections
16.8.1204, 16.8.1205, and 16.8.1206,
effective June 13, 1986.

(E) Amendments to the ARM,
subchapter 13 (Open Burning), sections
16.8.1301, 16.8.1302, 16.8.1303,
16.8.1304, 16.8.1305, 16.8.1306,
16.8.1307, and 16.8.1308, effective April
16, 1982.

(F) Amendments to the ARM,
subchapter 14 (Emission Standards):
section 16.8.1401, effective February 18,
1979; section 16.8.1402, effective March
11, 1988; section 16.8.1403, effective
September 5, 1975; section 16.8.1404,
effective June 13, 1986; section
16.8.1406, effective December 29, 1978;
section 16.8.1419, effective December
31, 1972; section 18.8.1423, effective
March 11, 1988; and section 16.8.1428,
effective June 13, 1986.

(G) Amendments to the ARM, Sub-
Chapter 16 (Combustion Device Tax
Credit), sections 16.8.1601 and
16.8.1602, effective December 27, 1985.

(H) Appendix G-2, Montana Smoke
Management Plan, effective April 15,
1988.

[FR Doc. 94-1270 Filed 1-19-94; 8:45 am]
BILLING CODE 8560-50-P

40 CFR Part 52
[TX-34-1-6167; FRL—4824-1]

Approval and Promulgation of Air
Quality Plans, Texas; Revision to the
Texas State Implementation Plan;
Alternate Reasonably Available
Control Technology Demonstration for
Air Force Plant 4 by Lockheed
Corporation of Fort Worth, Texas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving a site
specific revision to the Texas State
Implementation Plan (SIP) for Lockheed
Corporation of Fort Worth. This revision
was submitted by the Governor on
August 19, 1993, to establish alternate
reasonably available control technology
(ARACT) to enforce Volatile Organic
Compounds (VOC) emission limits for
the surface coating processes at Air
Force Plant 4 (AFP4), operated by
Lockheed Co tion of Fort Worth.
The EPA has determined that these
emission limits represent Reasonably
Available Control Technology (RACT).
This ARACT plan is approvable because
Lockheed has demonstrated that it is not
cost effective to control their VOC
emissions to the presumptive norm set
forth in the EPA’s Control Technique
Guidelines (CTG) document (EPA 450/
2-78-015), and the alternate emission
rate at the facility is the lowest that is
economically reasonable and
technically feasible.

EFFECTIVE DATE: This action will become
effective on March 21, 1994, unless
notice is received by February 22, 1994,
that someone wishes to submit adverse
or critical comments. If the effective
date is delayed, timely notice will be
published in the Federal Register (FR).
ADDRESSES: Comments should be
mailed to Thomas H. Diggs, Chief, Air
Planning Section (6T-AP), USEPA
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202-2733. Copies of the State's
submittal and other information
relevant to this action are available for
inspection during normal business
hours at the following locations:

U.S. Environmental Protection

Agency, Region 6, Air Programs Branch
(6T-A), 1445 Ross Avenue, Suite

*700,Dallas, Texas 75202-2733.

Mr. Jerry Kurtzweg (ANR—443), U.S,
Environmental Protection Agency, 401
M. Street, SW., Washington, DC 20460.

- Texas Natural Resource Conservation
Commission, Office of Air Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
Anyone to review these
documents at the USEPA office is asked
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to contact the person below to schedule
an appointment 24 hours in advance.
FOR FURTHER INFORMATION CONTACT: Mr.
Mick Cote, Planning Section (6T-AP),
Air Programs Branch, U.S.
Environmental Protection Agency (EPA)
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202-2733, telephone (214)
655-7219.

SUPPLEMENTARY INFORMATION:

Background
Part D of the Clean Air Act

Amendments (CAAA) requires ozone

nonattainment plans to include

regulations providing for VOC emission
reductions from existing sources
through the adoption of RACT. The EPA

defined RACT in a September 17, 1979,

FR notice (44 FR 53762) as:

The lowest emission limitation that a
particular source is capable of
meseting by the application of control
technology that is reasonably
available considering technological
and economic feasibility.

Through the publication of CTG

documents, the EPA has identified

pollution control levels that the EPA
presumes to constitute RACT for various
categories of sources. Where the State
finds the presumptive norm applicable
to an individual source or group of
sources, the State typically adopts
requirements consistent with the
presumptive norm. However, States may
develop case-by-case RACT
determinations. The EPA will approve
these RACT determinations as long as
the State demonstrates they will satisfy
the CAAA RACT requirements based on
adequate documentation of the

technical and economical circumstances

of the particular source being regulated.

Texas adopted the CTG entitled

Miscellaneous Metal Parts and Products

as the presumptive norm for VOC limits

on aerospace surface coating processes.

These VOC limits were adopted as part

of Texas Regulation V, § 115.421,

Emission Specifications. The

presumptive norm for the exterior of

aircraft in Dallas and Tarrant Counties
is 6.7 pounds per gallon of solids
delivered to the application system.

The EPA developed a guidance
document entitled Guidance for
developing an Alternate Reasonably
Available Control Technology (RACT)
Demonstration for the Tulsa Aerospace
Industry, dated October 2, 1989. This
document applies to the Aerospace
industry and was applicable to
Lockheed’s ARACT analysis as well.
This document was issued for States
and industries to follow in developing
documents to justify deviation from the
recommended CTG approach. The EPA

has reviewed the Lockheed ARACT
proposal based on this guidance.

Lockheed Corporation

Lockheed Corporation operates AFP4
in Tarrant County, Texas, at which F-
16 aircraft are produced and aircraft
components are coated for the U.S. Air
Force. Lockheed recently purchased the
contract and the product from General
Dynamics Corporation !, On August 19,
1993, the State of Texas submitted to the
EPA a request for an ARACT approval
for surface coating operations at
Lockheed Corporation’s AFP4 facility.
This site-specific SIP revision was
submitted to meet RACT for AFP4's
surface coating operations. The EPA
believes that Lockheed and the State of
Texas have provided adequate
documentation that the emission limits
developed under this site-specific SIP
revision are RACT based on
consideration of economical
reasonableness and technical feasibility.
Since case-by-case RACT
determinations are allowable under the
EPA’s definition of RACT, Lockheed
and the State opted for this ARACT
approach to fulfill compliance
requirements.

Legal History

A notice of violation (NOV) was
issued by EPA to General Dynamics on
July 11, 1985, alleging violations of
State Rule 115.191(9)(a)(iii), which
regulated “‘extreme performance
coatings” applied to miscellaneous
metal parts and products, for both the
PRC Prime operation and the Chemical
Milling Maskant operation. A second
NOV was issued by the EPA to General
Dynamics on February 24, 1987,
alleging violations of Rule
115.191(9)(a)(iii) for the Adhesive Prime
operation. Both NOVs stated that VOC
emission limits were being violated. An
agreed board order was entered on.
January 17, 1986, which intended to
provide for the full resolution of all
violations alleged in the NOVs issued by
the EPA. The board order created a
bubble under General Rule §101.23,
which allowed for control of emissions
from an alternate facility located on the
affected property in lieu of compliance
with the requirement as prescribed in
the regulation.

However, the EPA contended that the
order was a departure from the

"requirements of the Texas SIP. The EPA

did not find the provisions agreed to by
the State and General Dynamics in the

! The research on the ARACT proposal was
accomplished by General Dynamics Corporation
prior to the Lockheed purchase. The operations of
AFP4 have not changed significantly since the time
of the sale.

bubble as acceptable, and sued General
Dynamics to renegotiate their proposal.
On January 2, 1991, the U.S. District
Court ruled that the State’s
interpretation of the Texas SIP was not
consistent with the Clean Air Act
because the board order would
encourage the uncontrolled use of VOC-
emitting solvents. The court ordered
General Dynamics to develop and
implement a suitable plan to meet the
Texas SIP requirements no later than
January 1994, General Dynamics elected
to pursue an ARACT, discussed under
section 115.423 of Texas Regulation V.
For specific details of the suit, see
United States of America v. General
Dynamics Corporation, Civil Action
Number CA-4-87-312-K dated
February 23, 1990 (suit), and Civil
Action Number CA-4-87-312-A, dated
January 2, 1991 (ruling).

Alternate RACT Analysis

Lockheed 2 investigated the options
available for reducing emissions from its
surface coating operations. Among those
were coating reformulation, enhanced
application techniques that would
improve transfer efficiency, facility
redesign, and add-on control equipment
to reduce VOC emissions,

Lockheed investigated the use of low-
solvent coating technologies. Among
those were high-solids coatings, water-
borne coatings, and powder coatings.
The current suppliers of surface
coatings to Lockheed were contacted to
determine if such coatings were either
currently available or soon to be
available. Where substitute coatings
were discovered, these substitutes have
been incorporated into the provisions of
this ARACT determination. For those
coatings not replaced with low-solvent
coatings, individual coating limits have
been established.

In addition to researching alternate
low solvent coatings and developing
alternate VOC limits for other coatings,
Lockheed investigated several control
VOC systems. Two permanent total
enclosures with a thermal incinerator
system have been installed on the
adhesive prime booth and paint booth
number four. Two degreasers were
replaced with an alkaline cleaning
process that reduces the VOC emissions
by 106.5 tons per year (tpy), and a cloth
management system was developed to
handle wipe solvent VOC emissions.
This cloth management system will
reduce VOC emissions from cleaning
operations by 50%. Air atomization has

2Further discussions concerning ARACT
development and analysis will refer to Lockheed
Corporation of Fort Worth, the current operator of
AFP4,
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been eliminated as an application
method and replaced with a high
volume low pressure application system
with an application efficiency of 60 to
80%. This application process results in
emission reductions of 14 tpy. Finally,
the maskant operations have all been
subcontracted or phased out as of
October 1, 1993. The estimated VOC
reductions are 133 tpy. Please refer to
the EPA’s technical support document
for a summary of the feasibility of
various control technologies, a precise
listing of those sulppliers contacted, as
well as a listing of the new coatings.

As mentioned above, Lockheed
investigated the use of add-on control
equipment in its operations. Control
technology vendors were contacted to
determine if such equipment could be
suitable for Lockheed’s specific
operations. Cost estimates for the
various types of add-on controls were
prepared and analyzed for feasibility.
Cost estimates were developed based on
tons per year of VOC removed. The
actual concentration of VOC in the
exhaust stream and the total volume of
air to be treated are the primary factors
considered when determining cost
effectiveness. Where those add-on
control systems were deemed feasible,
the ARACT provisions reflect their
implementation. Lockheed now emits
roughly 65 tpy. of VOCs from its
approximately 20 separate paint booths.
One booth emits approximately 20 tpy.,
the rest each emit six tpy. or less.

In order to meet RACT requirements
for surface coating operations, Lockheed
would need to reduce its overall VOC
emissions from the coatings used by an
additional 15.79 tpy. The required offset
for moderate nonattainment areas is 1.2
(py., requiring a 17.3 tpy. reduction to
meet the presumptive norm for surface
coatings. However, the emission
reductions from the cloth management
system as well as the implementation of
low-VOC wipe solvent reduces the VOC
emissions from Lockheed's wipe solvent
operation by 63.4 tpy.; this reduces the
overall emissions from the surface
coating operations more than would be
required under RACT.

he EPA reviewed the information
developed by Lockheed and agrees that
the majority of the costs should not be
considered cost effective in this
situation relative to the cost
effectiveness assumed in the CTG for
miscellaneous metal parts and products.
Again, please refer to the EPA’s
technical support document for a
complete listing of the vendors
contacted, emission reduction
calculations for various control systems,
as well as the cost determinations for
add-on controls.

Summary

The EPA's review of the information
submitted by both the State of Texas
and the current operator of AFP4,
Lockheed Corporation, indicates that, at
this time, low VOC coatings for certain
applications and processes are not
commercially available. Furthermore,
the cost effectiveness of controls on
emissions from certain processes at this
facility are not economically feasible.
The EPA finds that the requirements in
the recommended CTG are not
reasonable for certain processes and that
the proposed source specific alternate
RACT determinations in Board Order
Number 93-13 should be considered
RACT in this case.

Final Action

The EPA is approving Texas’ source-
specific RACT determination issued by
the State of Texas under Board Order
Number 93-13 on June 18, 1993, as a
revision to the Texas SIP. The EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments. This
action will become effective on March
21, 1994, unless notice is received that
adverse or critical comments will be
received by February 22, 1994,

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw the
final action, and another will begin a
new rulemaking by announcing a
proposal of the action and establishing
a comment period. If no such comments
are received, the public is advised that
this action will be effective on March
21, 1994, The EPA has reviewed this
request for revision of the federally-
approved SIP for conformance with the
provisions of the 1990 CAAA enacted
on November 15, 1990. The EPA has
determined that this action conforms
with those requirements. Nothing in this
action should be construed as
permitting or allowing or establishing a
precedent for any future request for
revision to any SIP. Each request for
revision to the SIP shall be considered
separately in light of specific technical,

- economical, and environmental factors

and in relation to relevant statutory and
regulatory requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, under U.S.C.
605(b), the EPA may certify that the rule

will not have a significant impact on a
substantial number of small entities (see
46 FR 8709). Small entities include
small businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over population of less
than 50,000,

SIP approvals under section 110 and
subchapter I, part D, of the Clean Air
Act (CAA) do not create any new
requirements, but simply approve
requirements that the State is already
imposing, Therefore, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of State
action. The CAA forbids the EPA to base
its actions concerning SIPs on such
grounds (Union Electric Co. v, U.S. EPA,
427 U.S. 246, 25666 (1976); 42 U.S.C.
7410(a)(2)).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 21, 1994, This action
may not be challenged later in
proceedings to enforce its requirements.
See section 307(b)(2).

Executive Order 12291

This action has been classified as a
table three action by the Acting Regional
Administrator under the procedures
published in the FR on January 19, 1989
(54 FR 2214-2225). On January 6, 1989,
the Office of Management and Budget
(OMB) waived table two and three SIP
revisions from the requirements of
section three of Executive Order 12291
for a period of two years (54 FR 2222).
The EPA has submitted a request for a
permanent waiver for table two and
three SIP revisions. The OMB has
agreed to continue the waiver until such
time as it rules on the EPA’s request.
This request continues in effect under
Executive Order 12866, which
superseded Executive Order 12291 on
September 30, 1993.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmentalrelations, Reporting
and recordkeeping, Ozone, Volatile
organic compounds.
Dated: December 22, 1993.
W.B. Hathaway,
Acting Regional Administrator.
40 CFR part 52 is amended as follows:
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PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart SS—Texas

2. Section 52.2270 is amended by
adding paragraph (c) (80) 1o read as
follows:

§52.2270 Identification of plan.

((2) - "o

(80) A revision to the Texas State
Implementation Plan to adopt an
alternate control strategy for the surface
coating processes at Lockheed
Corporation of Fort Worth.

(i) Incorporation by reference.

(A) Texas Air Control Board Order
Number 93-13 issued and effective June
18, 1993, for Lockheed Corporation, Fort
Worth approving an Alternate
Reasonably Available Control
Technology {ARACT). A letter from the
Governor of Texas dated August 19,
1993, submitting to the EPA the ARACT
demonstration.

(1) Additional material-the document
prepared by GD titled “The Proposed
Alternate Reasonably Available Control
Technology Determination for U.S. Air
Force Plant Number Four and Ancillary
Facilities of General Dynamics™ dated
September 16, 1991,

IFR Doc 94-1271 Filed 1-19-94; 8:35 am|
BILLING CODE 6560-50-F

40 CFR Part 52

[WA 13-6-6121; WA 15-3-6122; WA 13-5-
6120; FRL-4824-5]

Approval and Promulgation of Air
Quality Impiementation Plans;
Washington

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Environmental Protection
Agency (EPA) approves a State
Implementation Plan (SIP) revision
submitted by the State of Washington.
This revision implements an oxygenated
gasoline program in King County, Pierce
County, Snohomish County, Clark
County, and Spokane County. This SIP
revision was submitted to satisfy the
requirement of section 211(m) of the
Clean Air Act as amended by the Clean
Air Act Amendments of 1990 (the Act)
which requires all carbon monoxide
nonattainment areas with a design value
of 9 5 parts per million (ppm) or greater
based generally on 1988 and 1989 air

quality monitoring data to implement an
oxygenated gasoline program.

EFFECTIVE DATE: This action will become
effective on March 21, 1994, unless
notice is received by February 22, 1994,
that someone wishes to submit adverse
or critical comments. If the effective
date is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Written comments should
be addressed to:

Montel Livingston, SIP Manager, Air
and Radiation Branch (AT-082), United
States Environmental Agency, 1200 6th
Avenue, Seattle, Washington 98101.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at: Air and Radiation Branch
(Docket #WA13-6-6121 (Spokane);
#WA15-3-6122 (Vancouver); and
#WA13-5-6120 (Puget Sound)), United
States Environmental Protection
Agency, 1200 Sixth Avenue (AT-082),
Seattle, Washington 98101, and
Department of Ecology, Air Quality
Program, P.O. Box 47600, Olympia, WA
985047600, Attn: Carol Piening,

FOR FURTHER INFORMATION CONTACT:
Stephanie Cooper, Air and Radiation
Branch (AT-082), United States
Environmental Agency, 1200 Sixth
Avenue, Seattle, Washington 88101,
(206) 5536917,

SUPPLEMENTARY INFORMATION:
I. Introduction

Motor vehicles are significant
contributors of carbon monoxide
emissions. An important measure
toward reducing these emissions is the
use of cleaner-burning oxygenated
gasoline. Extra oxygen enhances fuel
combustion and helps to offset fuel-rich
operating conditions, particularly
durinF vehicle starting, which are more
prevalent in the winter.

Section 211{m) of the Act requires
that various states submit revisions to
their SIPs and implement oxygenated
gasoline programs by no later than
November 1, 1992. This requirement
applies to all states with carbon
monoxide nonattainment areas with
design values of 9.5 parts per million or
more based generally on 1988 and 1989
data. Each state’s oxygenated gasoline
program must require gasoline for the
specified control area(s) to contain not
less than 2.7 percent oxygen by weight
during that portion of the year in which
the areas are prone to high ambient
concentrations of carbon monoxide.
Under section 211(m)(2), the oxygenated
gasoline requirements are to generally
cover all gasoline sold or dispensed in
the larger of the Consolidat
Metropolitan Statistical Area (CMSA) or

the Metropolitan Statistical area (MSA)
in which the nonattainment area is
located. Under section 211{m)(2), the
length of the control period, to be
established by the EPA Administrator,
shall not be less than four months
unless a state can demonstrate that,
because of meteorological conditions, a
reduced control period will assure that
there will be no carbon monoxide
exceedances outside of such reduced
period EPA announced guidance on the
establishment of controt-periods by area
in the Federal Register on October 20,
1992.

In addition to the guidance on
establishment of control period by area,
EPA has issued additional guidance
related to the oxygenated gasoline
program. On October 20, 1992 EPA
announced the availability of
oxygenated gasoline credit program
guidelines in the Federal Register.
Under a credit program, marketable
oxygen credits may be generated from
the sale of gasoline with a higher oxygen
content than is required (i.e. an oxygen
content greater than 2.7 percent by
weight), These oxygen credits may be
used to offset the sale of line with
a lower oxygen content than is required.
Where a credit program has been
adopted, EPA’s guidelines provide that
no gallon of gasoline should contain less
than 2.0 percent oxygen by weight.

EPA issued labeling regulations under
section 211{m)(4) of the Act. These
labeling regulations were published in
the Federal Register on October 20,
1992.

II. Background for this Action

Washington state has three
“nonattainment” areas for carbon
monoxide: Central Puget Sound,
including parts of King, Pierce, and
Snohomish Counties; a portion of
Spokane County around Spokane; and a
portion of Clark County around
Vancouver. The Puget Sound area was
classified using 1987-88 data, while the
Spokane and Vancouver areas were
classified using 1988-89 data. The Puget
Sound and Spokane nonattainment
areas are classified as high moderate,
while the Vancouver nonattainment
area is classified as moderate.

Under section 211(m) of the Act,
Washington was required to submit a
revised SIP under section 110 and part
D of title I of the Act which includes an
oxygenated gasoline program for the
Puget Sound nonattainment area, the
Spokane nonattainment area, and the
Vancouver Nonattainment area by
November 15, 1992. The oxygenated
gasoline program, adopted October 86,
1992, became effective November 1,
1992, and was submitted as an
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amendment to the State Implementation
Plan on November 16, 1992. EPA
summarizes its analysis of the state
submittal below.

Type of Program and Oxygen Content
Requirement

As discussed above, section 211(m)(2)
of the Act requires that gasoline sold or
dispensed for use in the specified
control areas contain not less than 2.7
percent oxygen by weight, Under
section 211(m)(5), the EPA
Administrator issued guidelines for
credit programs allowing the use of
marketable oxygen credits. Washington
has elected to adopt a regulation
requiring control area responsible
parties ([CARs) to supply an average of
at least 2.7 percent oxygen for each
control area serviced. A CAR is defined
as a person who owns oxygenated
gasoline which is sold or dispensed
from a control area terminal. A blender
CAR is, in general, a party downstream
from a terminal who blends oxygenates
into gasoline or who otherwise changes
the oxygen content of the gasoline
intended for use in a control area.

To achieve an average of 2.7 percent
oxygen, a blender will be allowed to
supply a minimum of 2.0 percent
oxygenated gasoline and a maximum of
3.7 percent. Each gallon of fuel pumped
by the retailer must be, at minimum, 2.0
percent oxygen by weight. Trading of
oxygen credits is allowed. The following
sections of this notice address some
specific elements of the state’s
submittal.

Applicability and Program Scope

Section 211(m)(2) requires oxygenated
gasoline to be sold during a control
period, based on air quality monitoring
data and established by the EPA
Administrator, spanning not less than
four months. Washington has
established a control period for the
Vancouver and Puget Sound
nonattainment areas from November
through February, and for Spokane,
from September through February. This
control period is consistent with EPA
guidance.

All gasoline sold or dispensed for use
within a given control area and during
a given control period must comply
with the average 2.7 percent oxygen
content requirement and must contain
not less than 2.0 percent oxygen by
weight. Marketable oxygen credits may
be used or traded only within the
boundaries of the control area in which
they were created, and only during the
applicable control period.

ashington’s oxygenated gasoline
program has both an “averaging period”
compliance scheme and a *“per-gallon”

compliance scheme. When registering,
each blender must choose whether to
comply on an average basis or on a per
gallon basis. Under the averaging period
scheme, all gasoline sold or dispensed
within the control areas during a given
averaging period must be, on average, at
least 2.7 percent by weight. The
averaging period in Washington's
program is 2 months. The blender may
also choose to comply on a per-gallon
basis. Under the per-gallon compliance
scheme, each gallon of gasoline offered
for use in a control area must contain at
least 2.7 percent oxygen by weight.

The Federal CAA requires oxygenated
gasoline to be sold in the Metropolitan
Statistical Area (MSA), or the
Consolidated Metropolitan Statistical
Area (CMSA), whichever is larger. The
oxygenated fuel rule covers the Seattle-
Tacoma CMSA (King, Pierce, and
Snohomish Counties), the Spokane
MSA (Spokane County), and the
Washington State portion of the
Portland-Vancouver CMSA (Clark
County).

Registration and Reporting
Requirements

EPA'’s credit program guidelines

_specify that all parties intending to trade

marketable oxygen credits should
register with the state at least 30 days in
advance of each control season, The 30
day time period is intended to allow the
state flexibility and is a suggested
provision. Upon acceptance, CAR
identification numbers should be issued
by the state. EPA guidelines specify that
no party should be allowed to generate,
trade, buy or sell credits without a CAR
identification number.

Within at least 30 days before the
control period in which a person meets
the definition of CAR or blender CAR, -
that person shall petition for registration
as a CAR or blender CAR. A person may
petition for registration as a CAR or
blender CAR after the beginning of the
control period but must do so at least 30
days before conducting activities as a
CAR or blender CAR.

Registration requests must be on
forms approved by and available from
Washington State Department of
Ecology or the local air pollution control
authority. Ecology or the authority will
issue each blender a permit containing
a unique identification number within
30 days after submission of a
registration application. All terminals,
distributors and service stations which
service control areas during the control
period will be required to register with
Ecology or the authority and receive a
permit. Blenders will register with the
local air pollution control authority
within their control areas (Puget Sound

Air Pollution Control Agency for the
King, Pierce, and Snohomish Counties
control area; Southwest Air Pollution
Control Agency for the Clark County
control area; and Spokane County Air
Pollution Control Authority for the
Spokane County control area).

Blenders must pay a registration fee to
compensate for the costs of
administering the registration program,
including on-site inspections. The
re%istration fee is based on the estimated
volume of gallons of oxygenated
gasoline offered for sale or sold per
control season month in a control area,
Registration fees are required per
control area, so a blender dispensing
oxygenated gasoline in the three control
areas must pay three registration fees.
Fees have been determined only for the
1992 control season. As outlined by
WAC-173-492-050, small volume
blenders pay $500, medium volume
blenders pay $1,000, large volume
blenders pay $10,000, and very large
volume blenders pay $25,000. While the
blender can upgrade to a larger category,
re-registration to a lower category is not
permitted. For 1993 and beyond,
Ecology must solicit input from affected
parties and incorporate comments into
their fee requirements.

EPA has also specified that records
should be retained by all parties in the
gasoline distribution system. EPA’s
guidelines impose responsibilities on
various parties in the gasoline industry.
Persons who produce or import gasoline
(refiners and importers) are responsible
for assuring that the gasoline is tested
and that the accompanying
documentation accurately reflects
oxygen content. Persons who transport,
store, or sell gasoline (refiners,
importers, blenders, distributors,
resellers, retailers, wholesale purchaser-
consumers) have various
responsibilities associated with assuring
that only oxygenated gasoline is sold or
dispensed for use in control areas.
Terminal owners arid operators are
responsible for assuring that the oxygen
content of the gasoline they receive,
handle, or dispense is accurate.
Retailers and wholesale purchaser-
consumers are responsible for assuring
that gasoline intended for sale during
the control period contains at least 2.0

rcent oxygen by weight.
pem the :gg of tge congtrol period,
blenders who comply on a per-gallon
basis shall submit one report per control
area in which they are registered. The
reports, which must be filed on forms
provided by Ecology or the authority,
are due March 31.

For blenders who comply on an
averaging basis, a report is due to
Ecology or the authority for each two-
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month averaging period. Reports are due
on the last day of the month following
the close of the averaging period for
which the information is required. For
both per-gallon and averaging blenders,
Washington's rule allows a reporting
time frame of 30 days rgther than EPA’s
suggested 15 days. EPA feels that
providing businesses extra compliance
time will not compromise
environmental benefits.

EPA guidelines require that all parties
in the gasoline distribution network
who are located or do business within
a control area, and whose product is
eventually sold into the control area for
ultimate use, should be required 1o keep
records concerning certain day-to-day
activities. Under these guidelines,
refiners and importers should be
required to keep a copy of all the tests
that are performed on batches of
gasoline prior to shipment, as well as
copies of the bills of lading or transfer
documents for each batch. Carriers and
distributors should be required to keep
copies of the documents which
accompany every batch of gasoline their
employees handle. Terminal owners
and operators and CARs and blender
CARs (in an averaging program) should
be required to keep records of both the
gasoline they receive from upstream
parties, as well as copies of all the tests
performed and records created before
the gasoline was transferred to a
downstream party. Washington meets
these requirements.

EPA guidelines recommend that CARs
commission an annual attest
engagement, performed by either an
internal auditor or independent
Certified Public Account (CPA). The
guidelines encourage the state to
provide the internal auditor or CPA
with standardized forms specifying the
methodology to be used for attest
engagements.

Washington’s program encourages
blenders to use attest engagements as a
defense for liability. If EPA notes that
the state’s program suffers from
compliance problems related to lack of
attest engagements, EPA may require the
use of attest engagements as a corrective
action.

Washington offers fuel tax exemptions
and tax credits for alcohol produced by
companies certified by the Washington
Department of Licensing as having
manufactured less than 8 million
gallons during the previous year.
Washington offers a fuel tax exemption
for alcohol of any proof that is sold for
use as fuel in motor vehicles.
Additionally, every gallon of alcohol
used in an alcohol-gasoline blend
containing at Jeast nine and one-half
percent or more by volume alcohol is

eligible for a tax credit of sixty percent
of the tax rate imposed. EPA believes as
blenders perform intensive reviews for
tax purposes, they will simultaneously
order their records for the purpose of
the oxyfuel program. Ecology plans to
do comprehensive annual reviews of
gasoline blender records to insure
compliance. EPA approves of this
approach for the state of Washington.

Prohibited Activities

EPA's credit program guidelines
contain provisions designed to ensure
that gasoline failing to meet the 2.0
percent by weight minimum oxygen
content requirement is not available for
use within a control area. Generally,
CARs or biender CARs may not transfer
gasoline for use in a control area that
contains less than the minimum percent
of oxygen by weight to parties who are
not themselves registered as CARs or
blender CARs. Under EPA’s credit
program guidelines, regulated parties,
including refiners, importers, oxygenate
blenders, carriers, distributors, or
resellers may not fail to comply with
recordkeeping requirements. In
addition, a terminal that sells or
dispenses gasoline intended for use in a

control area should accept gasoline only

if transfer documentation accompanies
it, or unless the terminal is a blender
registered in compliance with WAC
173-492-050. Misrepresenting the
oxygen content of the gasoline in
accompanying documents is a violation.
Transfer documents must accompany
the gasoline in every link of the gasoline
distribution network except for the final
consumer. Non-oxygenated gasoline
may not be sold to an ultimate
consumer in any control area during the
control period.
Transfer Documents

EPA'’s credit program guidelines
specify that transfer documents should
include the following information: date
of the transfer, name and address of the
transferor, name and address of the
transferee, the volume of gasoline which
is being transferred, the proper
identification of the gasoline as
oxygenated or nonoxygenated, the
location of the gasoline at the time of
the transfer, the type of oxygenate, and
the oxygen content of the gasoline (for
transfers upstream of the control area
terminal and for transfers between
CARs, include the oxygenate volume of
the gasoline). Records are to be kept in
a location where they are available for
state review. Washington meets EPA's
recommendation.

Washington has included
requirements related to transfer
documentation in its regulation. These

transfer document requirements will
enhance the enforcement of the
oxygenated gasoline regulation by
providing a paper trail for each gasoline
sample taken by state enforcement
personnel.

Enforcement and Penalty Schedules

State oxygenated gasoline regulations
must be enforceable by the state
oversight agency. Each state should
devise a comprehensive penalty
schedule. Penalties should reflect the
severity of a party's violation, the
compliance history of the party, as well
as the potential environmental harm
associated with the violation.

To insure compliance, the authority
or Ecology plans to obtain and test
samples from each blender on a
monthly basis throughout the control
season. The authority or Ecology plans
to obtain samples from 20 percent of
retail stations in a control area during a
control season, and to examine records
as needed.

The Clean Air Washington Act,
Chapter 70.94 RCW, provides for both
criminal and civil penalties for
oxygenated fuel violations. Criminal
penalties include fines up to $10,000
and/or imprisonment for up to one year.
Civil penalties include fines up to
$10.000 per day for each violation.

Test Methods and Laboratory Review

EPA's sampling procedures are
detailed in appendix D of 40 CFR part
80. EPA has recommended, in its credit
program guidelines, that states adopt
these sampling procedures. Washington
has adopted EPA sampling procedures.

Each state regulation must include a
test method. EPA’s guidelines
recommend the use of the OFID test,
although parties may elect to use
ASTM-D4815-89 or another method, if
approved by EPA. Washington has
elected to use the ASTM 4815-89 or
other test methods determined by
Ecology and EPA as being equivalent.

EPA has established an interim testing
tolerance, which states appropriate
ranges for credit and per-galion
programs (See Memorandum dated
October 5; 1992 from Mary T. Smith).
As EPA states in that memorandum, the
purpose of the testing in a credit
program is to determine if a sample
meets the 2.0 percent minimum oxygen
content requirement and to determine
whether the documentation that
accompanied that gasoline is correct.
For a per-gallon program, the purpose of
the testing is to determine whether the
gasoline contains less than 2.7 percent
oxygen by weight. Washington has
established that during the control
period and in each control area,
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oxygenated gasolinerblelr::ers must
supply aa average of at least 2.7 percent
ox;)'gen for each control area serviced.
To achieve an average of 2.7 percent
oxygen a blender will be allowed to
supply a minimum of 2.0 percent
oxygenate gasoline and a maximum of
3.7 percent. Each gallon of fuel pumped
by the retailer must have a minimum of
2.0 percent oxygen.

Labeling

EPA was required to issue Federal
labeling regulations under section
211(m}{4) of the Act. These regulations,
published in the Federal Register on
October 20, 1992, required the following
statement be posted for a per-gallon
program or credit program with
minimum oxygen content requirement:

"The gasoline dispensed from this
pump is oxygonnedP:nd will reduce
carbon monoxide pollution from motor
vehicles.” The Fai:)m regulation also
specifies the appearance and placement
requirements for the labels.

EPA has strongly recommended that
states adopt their own labeling
regulations, consistent with the Federal
regulation. Washington has adopted
labeling regulations that differ from the
Federal regulation in the following
way(s). The lettering on the label is in
block style of at least 20 point, and
should appear in a color that contrasts
the intended background. The label
should be placed on each side of the
dispenser from which the gasoline can
be dispensed and on the upper half of
the dispenser, in a position that will be
clear and conspicuous to the consumer.
EPA approves Washington’s labeling
requirement,

EPA’s review of the material indicates
that the state has adopted an oxygenated
gasoline regulation in accordance with
the requirements of the Act. EPA
approves the Washington SIP revision
for an oxygenated gasoline program,
which was submitted on January 22,
1993, together with referenced
Washington State SIP Appendix B,
“State Regulations,” and Appendix D,
“State Policies and Guidelines.” The
EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
March 21, 1994, unless, by February 22,
1994, notice is received that adverse or
critical comments will be submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing twe subsequent
notices. One notice will withdraw the
final action and another will begin a
new rulemaking by announcing a
proposal of the action and establishing

a comment period. If no such comments
are received, the public is advised that
this action will be effective March 21,
1994.

IIL Conclasion

EPA, in this action, is approving this
revision to the Washington SIP for an

oxygenated gasoline program.
IV. Administrative Review

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions (54 FR
2222) from the requirements of section
3 of Executive Order 12291 for a period
of two years. EPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. OMB has
agreed to continue the waiver until such
time as it rules on EPA’s request. This
request continues under Executive
Order 12866 which superseded
Executive Order 12291 on September
30, 1993.

Under 5 U.S.C. 605(b), I certify that
this revision will not have a significant
economic impact on a substantial
number of small entities (see 46 FR
8709).

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
reparation of a regulatory
ity analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.SE.P.A., 427
U.S. 246, 25666 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

CAA,
flexibi

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to an{l SIP shall be
considered separately in light of specific
technical, economic and environmental
factors and l‘;l relation to relevant
statutory an lator uirements.

Und:a'ry secﬁ;ggw(b))('lx;egf the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 21, 1994,
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See 42 U.S.C.
7607(b)(2))

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Ozone, Volatile organic
compounds.

Note: Incorporation by reference of the
Implementation Plan for the State of
Washington was approved by the Director of
the Office of Federal Register on July 1, 1982.

Dated: December 27, 1993,

Gerald A. Emison,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q

Subpart WW—Washington

2. Section 52.2470 is amended by
adding paragraph (c){42) to read as
follows:

§52.2470 |dentification of plan.
- - - - .
(C’ k& & »

(42) On january 22, 1993, the State of
Washington Department of Ecology
submitted revisions to the State
Implementation Plan for the State of
Washington addressing the attainment
and maintenance of the National
Ambient Air Quality Standards for
carbon monoxide in the King, Pierce,
Snohomish, Clark and Spokane
Counties.

(i) Incorporation by reference.
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(A) January 22, 1993, letters from the
State of Washington Department of
Ecology to EPA Region 10 submitting
amendments to the Washington State
Implementation Plan for Carbon
Monoxide in the King, Pierce,
Snohomish, Clark, and Spokane
Counties.

(B) Supplements to the State
Implementation Plan for Washington
State—a plan for attaining and
maintaining National Ambient Air
Quality Standards (NAAQS) for the
Spokane Carbon Monoxide
Nonattainment Area, Vancouver Air
Quality Maintenance Area, and Puget
Sound Carbon Monoxide Nonattainment
Area, adopted on January 22, 1993.

(C) State Regulations Appendix B-Part
2, “Motor Fuel Specifications for
Oxygenated Gasoline, Chapter 173492
WAC," of the Washington State SIP
appendices, adopted October 6, 1992.

D) State Policies and Guidelines
Appendix D, “Oxygenated Gasoline
Program, Implementation Guidelines,
Washington State Department of
Ecology, September 1992."

[FR Doc 94-1272 Filed 1-19-94; 8:45 am]
BILUNG CODE 8560-50-F

40 CFR Part 271
[FRL-4828-1]

Minnesota: Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Minnesota has applied for
final authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA) of 1976 as amended. The
Environmental Protection Agency (EPA)
has reviewed Minnesota’s application
and has reached a decision, subject to
public review and comment, that these
hazardous waste program revisions

EPA intends to grant final authorization
to Minnesota to operate its expanded
program, subject to authority retained
by EPA under the Hazardous and Solid
Waste Amendments of 1984 (Pub. L. 98-
616, November 8, 1984, hereinafter
“HSWA").

EFFECTIVE DATE: Final authorization for
Minnesota's program revisions shall be
effective March 21, 1994, unless EPA
publishes a prior Federal Register (FR)
action withdrawing this immediate final
rule. All comments on Minnesota'’s final
authorization must be received by 4:30
p.m. central time on February 22, 1994.
If an adverse comment is received, EPA
will publish either: (1) A withdrawal of
this immediate final rule or (2) a notice
containing a response to the comment
which either affirms that the immediate
final decision takes effect or reverses the
decision.

ADDRESSES: Copies of Minnesota's final
authorization application are available
for inspection and copying from 9 a.m.
to 4 p.m. at the following addresses: Ms.
Carol Nankivel, Supervisor, Rules Unit,
Minnesota Pollution Control Agency,
520 Lafayette Road, St. Paul, Minnesota
55155, Phone 612/297-8369; Ms.
Christine Klemme, USEPA, Region V,
Office of RCRA, 77 W. Jackson, 7th
Floor, Chicago, Illinois 60604, Phone
(312) 886-3715. Written comments
should be sent to Ms. Christine Klemme,
USEPA, Region V, Program Management
Branch, Office of RCRA, 77 W. Jackson,
HRM-7], Chicago, Iilinois 60604, Phone
(312) 886-3715.

FOR FURTHER INFORMATION CONTACT:
Christine Klemme, Minnesota
Regulatory Specialist, U.S.
Environmental Protection Agency,
Region V, Office of RCRA, Program
Management Branch, Regulatory
Development Section, HRM-7], 77 W.
Jackson, Chicago, Illinois 60604, (312)
886-3715.

SUPPLEMENTARY INFORMATION
A. Background

6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program.

In accordance with 40 CFR 271.21(a),
revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessary because of
changes to EPA's regulations in 40 CFR
parts 124, 260-268, and 270.

B. Minnesota

Minnesota initially received final
authorization for its base RCRA program
effective on February 11, 1985 (see 50
FR 3756, January 28, 1985). Effective on
September 18, 1987; June 23, 1989;
August 14, 1990; August 23, 1991; May
18, 1992, and May 17, 1993 (see 52 FR
27199, July 20, 1987; 54 FR 16361, April
24, 1989; 55 FR 24232, June 15, 1990;
56 FR 28709, June 24, 1991; 57 FR 9501,
March 19, 1992, and 58 FR 14321,
March 17, 1993, respectively),
Minnesota received authorization for
additional program revisions.

The Minnesota Pollution Control
Agency completed a revision
application on November 18, 1993, EPA
reviewed this application and made an
immediate final decision that
Minnesota’s hazardous waste program
revision satisfies all the requirements
necessary to qualify for final
authorization. Consequently, EPA
intends to grant Minnesota final
authorization for this additional
program revision.

On March 21, 1994, (unless EPA
publishes a prior FR action withdrawing
this immediate final rule), Minnesota
will be authorized to carry out, in lieu
of the Federal program, those provisions
of the State’s program which are
analogous to the following provisions of

satisfy all the requirements necessary to  States with final authorization under  the Federal program:
qualify for final authorization. Thus, section 3006(b) of RCRA, 42 U.S.C.
Federal requirement Analogous state authority

Delay of Closure Period for Hazardous Waste Manage-
ment Facilities, August 14, 1989 (54 FR 33376).

Changes to Part 124 Not Accounted for by Present Check-

lists, January 4, 1989 (54 FR 246),

*Listing of 1,1-Dimethylhydrazine Production Wastes, May

2, 1990 (55 FR 18496).

“Toxicity Characteristics—Correction 1, June 29, 1990 (55

FR 26986).

MN 7045.0458(1) & (2); 7045.0478(2); 7045.0486(5)(B); 7045.0488(1),(2), & (2a);
7045.0502(1); 7045.0564(1) & (2); 7045.0594(3); 7045.0596(1), (2), and (2a)
7045.0610(1); effective 11/25/91.

MN 7001.0020; 7001.0030; 7001.0050; 7001.0060; 7001.0100(2 & 5)
7001.0130(2); 7001.0150(2); 7001.0190; 7001.0200; 7001.0520(7); 7001.0650(5);
7001.0670(3); 7001.0720; effective 11/25/91.

MN 7045.0065; 7045.0135(3); 7045.0138; effective 4/27/92.

MN 7045.0120(K&Q); 7045.0131(7&8); 7045.0135; 7045.0634(3a); effective 1/9/91.
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Federal requirement

Analogous state authority

*Organic Air Emission Standards for Process Vents and
Equipment Leaks, June 21, 1990 (55 FR 25454).

“Toxicity Characteristics: Refrigerants, February 13, 1991

{56 FR 5910).

Removal of Strontium Sulfide from List of Hazardous
Wastes: Amendment, February 25, 1991 (56 FR 7657).
Mining Waste Exclusion IIl, June 13, 1981, (56 FR 27300)

7045.0452(5), 7045.0458(2);

effective 4/27/92.
MN 7045.0120; eftective 8/17/92.

MN 7045.0120; effective 11/18/88.

MN 7001.0560; 7001.0625; 7061.0628; 7045.0065; 7045.0125(9); 7045.0547;

7045.0478(3);  7045.0482(4); 7045.0548;

7045.0564(2); 7045.0556(5); 7045.0584(3); 7045.0588(4); 7045.0647; 7045.0648;

MN 7045.0135(4)(E); 7045.0141(18); effective 10/23/90.

“indicates HSWA Requirement.

EPA shall administer any RCRA
hazardous waste permits or portions of
permits that contain conditions based
upon the Federal program provisions for
which the State is applying for
euthorization, and which were issued
by EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this autharization. EPA has previously
suspended issuance of permits for the
other provisions on February 11, 1985,
September 18, 1987, June 23, 1989,
August 14, 1990, August 23, 1991, May
18, 1992, and May 17, 1993, the
effective dates of Minnesota’s final
authorization for the RCRA base
program, and for subsequent program
revisions.

Minnesota is not authorized to
operate the Federal program on Indian
lands. This autherity remains with EPA
unless provided otherwise in a future
statute or regulation.

C. Decision

[ conclude that Minnesota’s program
revision application meets all the
statutory and regulatory requirements
established by RCRA and its
emendments. Accordingly, EPA grants
Minnesota final authorization to operate
its hazardous waste program as revised.
Minnesota currently has responsibility
for permitting treatment, storage, and
disposal facilities within its borders and
carrying out ether aspects of the RCRA
program and its amendments.

Minnesota also has prim

enforcement responsibilities, although

EPA retains the right to conduct

inspections under section 3007 of

RCRA, and to take enforcement actions

;!(::der sectiens 3008, 3013, and 7003 of
RA.

E. Incorporation by Reference

EPA incorporates by reference
authorized State programs in 40 CFR
part 272 to provide notice to the public
of the scope of the authorized p
in each State. Incorporation by m«:o

of the Minnesota program will be
completed at a later date. :
Compliance with Executive Order
12866

The Office of Management and Budget
has exempted this rule from the

requirements of section 6 of Executive
Order 12866.

Certification under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b}, I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Minnesota’s
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small
entities. This rule, therefore, does not
require a regulatory flexibility analysis.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

Lists of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Autherity: This notice is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926 and
6974(b)).

Dated: December 23, 1993.
Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 94-1399 Filed 1-19-94; 8:45 am]
BILLING CODE 85¢0-50-P

40 CFR Part 707

[OPPTS~1200048; FRL-4756-7)]

Clarification of Change to Reporting
for Export Notification Requirement

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Clarification of reporting
requirements.

SUMMARY: This document clarifies
export notification reporting
requirements amended in the Federal
Register of July 27, 1993 (58 FR 40238).
Although the Federal Register states
that the effective date of the rule will be
January 1, 1994, the Agency does not
expect exporters to re-submit notices
that were already submitted. Therefore,
any export netice submitted prior to
January 1, 1994, would satisfy the one-
time reporting requirement established
in the new rule, which will take effect
January 1, 1994. There are no
substantive or language changes;
therefore, notice and public comment
are not required.

EFFECTIVE DATE: This document is
effective January 20, 1994.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, Room E-545, 401 M St., SW.,
Washington, DC 20460, {202} 554-1404,
TDD (202) 554-0551.

List of Subjects in 40 CFR Part 707

Environmental protection, Chemicals,
Exports, Hazardous substances, Imports,
Recordkeeping and reporting
requirements.




3000

Federal Register / Vol. 59, No. 13 / Thursday, January 20, 1994 / Rules and Regulations

Dated: January 13, 1994.
Mark A. Greenwood,

Director, Office of Pollution Prevention and
Toxics.

[FR Doc. 94-1401 Filed 1-19-94; 8:45 am]
BILLING CODE 8560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43-CFR Public Land Order 7027
[CO-842-4210-06; COC-50893]
Withdrawal of Public Lands for the

Future Expansion of Walker Field
Airport; CO

AGENCY: Bureau of Land Management,
Interior. s

ACTION: Public land order.

SUMMARY: This order withdraws
2,163.46 acres of public lands from
location and entry under the mining
laws for up to 20 years for the Federal
Aviation Administration to protect
lands adjacent to the Walker Field
Airport at Grand Junction, Colorado, in
the interest of future airport expansion.
The lands will remain open to mineral
leasing and to management by the
Bureau of Land Management.

EFFECTIVE DATE: January 20, 1994.

FOR FURTHER INFORMATION CONTACT:
Doris E. Chelius, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-7036, 303—
239-37086.

By virtue of the authority vested in
the Secretary of the Interior by section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1, Subject to valid existing rights, the
following described public lands are
hereby withdrawn from location and
entry under United States mining laws
(30 U.S.C. Ch.2 (1988)), but not from
leasing under the mineral leasing laws,
to protect the lands pending the future
expansion of the Walker Field Airport:

Ute Principal Meridian

T.1N,R.1E,
Sec. 19, lots 1 to 4, inclusive, E"2W%, and
SEVa;
Sec. 20, SV2SWVs;
Sec. 29, N4, N2SEV4, and SEV4SEV4;
Sec. 30, lot 1, NEV4, and NEVaNWV4;
Sec. 32, NEV4aNEVs.
T.1N,R.1 W,
Sec. 13, N'2SWv4, SWY4SW4, and
SV2SEVa;
Sec. 14, SEV4;
Sec. 23, NEVa and NVaNWVa;
Sec. 24, NEVa, N2SEVs, and SEV4SE V4.
The areas described aggregate 2,163.46
acres in Garfield, County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the lands under lease, license, or permit,
or governing the disposal of their
mineral or vegetative resources other
than under the mining laws.

3. The United States Department of
the Interior, through the Bureau of Land
Management, retains the right to
administer the lands under the general
land laws.

4. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f) (1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: January 10, 1994.
Bob Amstmns'
Assistant Secretary of the Interior.
[FR Doc. 94-1292 Filed 1-19-94; 8:45 am]
BILLING CODE 4310-JB-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 675
[Docket No. 90899-0015; L.D. 1208538]

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Change in observer coverage.

SUMMARY: NMFS requires the operators
of catcher or processor vessels equal to
or greater than 60 feet (18.3 m) length
overall (LOA) and less than 125 feet
(38.1) LOA to have a NMFS-certified
observer on board the vessel each day it
is used to participate in a directed
fishery for groundfish in statistical area
517 during the period that the 1994
directed fishery is open for Pacific cod
in the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to collect further information
on prohibited species bycatch rates
experienced by vessels fishing in this
area for purposes of assessing current
and future bycatch management
measures, It is intended to carry out the
goals and objectives of the Fishery
Management Plan for the Groundfish
Fishery of the BSAI (FMP).

EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), January 13, 1994, until 12
midnight, A.1t., December 31, 1994,

FOR FURTHER INFORMATION CONTACT:
Ellen R. Varosi, Fishery Biologist,
Fisheries Management Division, Alaska
Region, NMFS, (907) 586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusiv
economic zone is managed by the
Secretary of Commerce according to the
FMP prepared by the North Pacific
Fishery Management Council (Council)
under authority of the Magnuson
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
50 CFR parts 620 and 675.

At its September 1993 meeting, the
Council recommended that the Director
of the Alaska Region, NMFS (Regional
Director), require an increase in
observer coverage for catcher or
processor vessels, as defined in §675.2,
equal to or greater than 60 feet (18.3 m)
length overall (LOA) and less than 125
feet (38,1 m) LOA that are used to
participate in a directed fishery for
groundfish in statistical area 517 during
the period that the 1994 diraected fishery
is open for Pacific cod in the BSAI
management area (BSAI). NMFS
published the Council’s recommended
change in observer coverage
requirements in the Federal Register (38
FR 65574, December 15, 1993) for
public review and comment. The
comment period ended on December 27,
1993, and no comments were received,
Upon reviewing the reasons for the
recommended change in observer
coverage requirements, the Regional
Director has determined that this action
is necessary for fishery conservation and
management and implements the
Council’s recommendation of observer
coverage requirements, Therefore, the
operators of catcher or processor vessels
equal to or greater than 60 feet (18.3 m)
length overall (LOA) and less than 125
feet (38.1 m) LOA must have a NMFS-
certified observer on board the vessel
each day that it is used to participate in
a directed fishery for groundfish in
statistical area 517 during the period
that the 1994 directed fishery is open for
Pacific cod in the BSAL Catcher vessels
only delivering unsorted cod-ends are
exempt from this increased observer
coverage requirement. Requirements for
observer coverage are contained in
§675.25, This action implements a
change in those coverage requirements
as authorized under § 675.25(c)(1)(i) and
is necessary to effectively monitor
prohibited species bycatch rates
experienced by vessels in the 60 (18.3
m) through 124 feet (37.8 m) LOA
category and to identify specific
locations with high bycatch rates in
statistical area 517. This information
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will be used to help assess future
management bycatch measures.

Further explanation of the reasons for
this change in observer coverage
requirements are contained in the
December 15, 1993, Federal Register
notice. .

Classification

This action is taken under 50 CFR
675.25.

The Assistant Administrator for
Fisheries, NOAA (AA), has determined,
under section 553(d) (3) of the
Administrative Procedure Act, that good
cause exists for waiving the 30-day
delayed effectiveness period for this

action. The directed fishery for Pacific
cod using hook-and-line gear began on
January 1 and the trawl fishery begins
on January 20, 1994. The objectives for
increased observer coverage for vessels
equal to or greater than 60 feet LOA will
be jeopardized if a delay in the effective
date exceeds the opening dates for the
1994 Pacific cod fisheries. Additional
coverage is necessary during this period
to collect more comprehensive data on
prohibited species bycatch rates
experienced by the small boat fleet. This
information will be used to help assess
future bycatch management measures,
and to identify specific areas with high
bycatch rates in statistical area 517,

Therefore, the AA is waiving the 30-day
delayed effectiveness period for these
changes to observer coverage
requirements.

List of Subjects in 50 CFR Part 675

Fisheries, Reporting and
recordkeeping requirements.
Autherity: 16 U.S.C. 1801 et seq.
Dated: January 13, 1994
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
IFR Doc. 94-1268 Filed 1-13-94; 2:38 pm]
BILLING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. 59, No. 13

Thursday, January 20, 1994

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 91-074-3]

RIN 0579-AA47

Importation of Logs, Lumber, and
Other Unmanufactured Wood Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We propose to amend our

foreign quarantine regulations by adding :

a new ‘‘Subpart—Logs, Lumber, and
Other Unmanufactured Wood Articles”
to establish prohibitions and restrictions
concerning imported unmanufactured
wood articles. The new subpart would
affect persons importing logs, lumber,
bark chips, wood chips, certain wood
packing materials, and other
unmanufactured wood articles. The new
subpart would not affect imports of
manufactured wood products such as
furniture. We also propose to change
several existing foreign quarantine
regulations that currently restrict
importation of certain wood articles, to
state that such articles would instead be
regulated under the proposed new
subpart. These changes appear
necessary because there is increased
interest in importing large volumes of
unmanufactured wood articles into the
United States, and prohibitions and
restrictions appear necessary to
eliminate any significant plant pest risk
associated with importing these articles.
- DATES: Consideration will be given only
to comments received on or before April
20, 1994. We also will consider
comments made at public hearings to be
held on February 10, 1994, in Portland,
Oregon, and on February 23, 1994, in
Washington, DC.
ADDRESSES: A public hearing in
Portland, Oregon, will be held at
Cheatham Hall, World Forestry Center,
4033 S.W. Canyon Road, Portland,

Oregon 97221. A Washington, DC,
public hearing will be held at the
Jefferson Auditorium, United States
Department of Agriculture, South
Building, 14th Street and Independence
Avenue SW., Washington, DC.

To submit comments by mail, please
send an original and three copies of
your comments to Chief, Regulatory
Analysis and Development, PPD,
APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 91—
074-3. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead (202-690—
2817) to facilitate entry into the
comment reading room.

You may also submit comments to an
electronic bulletin board APHIS has
established for this purpose, and review
online comments posted to this bulletin
board by other commenters. Printed
copies of commemssfmsted to this
bulletin board will also be available in
our comment reading room. To access
the bulletin board via modem at 1200
through 14,400 baud, dial (703) 243
9696. Set your modem parity, data bits,
and stop bits to N,8,1. You can also
access the bulletin board via INTERNET
with the command TELNET tmn.com.
To log in to the bulletin board, use the
userid “woodrule” and the password
“aphis23” (type both in lower case, not
capital letters).

FOR FURTHER INFORMATION CONTACT: Mr.
Richard L. Orr, Senior Entomologist,
Planning and Risk Analysis Systems,
PPD, APHIS, USDA, room 810, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8939.
SUPPLEMENTARY INFORMATION:

Public Hearings

The public hearings will be held on
February 10, 1994, in Portland, Oregon,
and on February 23, 1994, in
Washmbh i hgton. DC. '{l'h:e;t;nland. Oregon,
public hearing wi in at 10 a.m. at
Cheatham Hall, World Forestry Center,
4033 S.W. Canyon Road, Portland,
Ore%on 97221. The Washington, DC,
public hearing will at10 a.m. at
the Jefferson Auditorium, United States
Department of Agriculture, South

Building, 14th Street and Independence
Avenue SW., Washington, DC.

Persons wishing to speak at a public
hearing are requested to contact Mr.
Richard Kelly no later than ten days
prior to the hearing date, at (301) 436—
5455, or by writing to him at APHIS,
PPD, RAD, room 804, Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782 (FAX number 301—436-8934).

A representative of the Animal and
Plant Health Inspection Service (APHIS)
will preside at each public hearing. Any
interested person may appear and be
heard in person, by attorney, or by other
representative.

ch public hearing will begin each
day at 10 a.m. local time and is
scheduled to end at 5 p.m. local time.
However, the hearing may be terminated
at any time after it begins if all persons
desiring to speak have been heard. We
request that all persons who wish to
speak at the public hearing contact us as
requested above, and provide their
name, organization, the hearing they
Flan to attend, and the approximate

ength of their presentation. This will
allow us to determine whether we need
to schedule additional time for a
hearing. Speakers who register in
advance will be informed prior to the
hearing of the time they are scheduled
to speak. Attendees who do not register
in advance will be allowed to speak
after all scheduled speakers have been
heard. We ask that anyone who reads a
statement provide two copies to the
presiding officer at the hearing.

If the number of speakers at a hearing
warrants it, the presiding officer may
limit the time for each presentation so
that everyone wishing to speak has the
opportunity.

e purpose of the hearings is to give
interested persons an opportunity for
oral presentations of data, views, and
arguments. Questions about the content
of the proposed rule may be part of the
commenters’ oral presentations.
However, neither the presiding officer
nor any other representative of APHIS
will respond to comments at a hearing,
except to clarify or explain provisions of
the proposed rule.

Background

The Animal and Plant Health
Inspection Service (APHIS) is proposing
to establish comprehensive regulations
to eliminate any significant pest risks
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presented by the importation ! of logs,
lumber, and other unmanufactured
wood articles.

Although serious plant pests have
been introduced into the United States
in association with wood imports in the
past, little wood has been imported
recently in forms, or from places, that
pose significant risks of introducing
plant pests that could harm United
States forests or agriculture. A changing
national and world economy has
recently increased the incentives to
import wood that may present a
significant increase in plant pest risk.
An example of this change is the
interest of sawmills and other wood
processors in utilizing foreign sources of
wood to offset expected harvest
reductions in the United States, or to
provide raw materials for their facilities
at prices competitive with or better than
domestic prices.

Trees produced in many foreign
locations are attacked by a wide variety
of exotic plant pests and pathogens
which do not occur in this country. Logs
and other unmanufactured wood
articles imported into the United States
could pose a significant hazard of
introducing plant pests and pathogens
detrimental to agriculture and to
natural, cultivated, and urban forest
resources. Plant pests and pathogens
introduced into the United States in the
past, such as the gypsy moth and the
agents of Dutch elm disease and
chestnut blight, have caused billions of
dollars of damage to United States forest
and plant resources,

Until recently the quantity and variety
of unmanufactured wood imported were
very limited, and consequently no
regulations were developed specifically
to address such imports. APHIS has
been dealing with such imports only by
detaining shipments at ports of first
arrival for inspection, and ordering
further action if warranted pursuant to
the Federal Plant Pest Act and
regulations issued under the Federal
Plant Pest Act (7 CFR part 330). In
addition, APHIS has prohibited the
entry into the United States of logs from
the Soviet Far East and Siberia, because
a detailed pest risk assessment found
that dangerous plant pests could occur
in such logs and may be introduced
with them. APHIS has also published
interim regulations allowing
importation of certain logs from Chile
and New Zealand, discussed below.

However, when large volumes of
wood imports are involved, inspection

! Throughout this document, the words *“import”
and “importation” are used to mean moving or
bringing articles into the territorial limits of the
United States.

at the port of first arrival without other
conditions relating to the wood imports
may not be practical or adequate for
preventing the introduction of plant
pests associated with imported wood in
all cases. Interest in importing logs and
other unmanufactured wood articles
from various countries is increasing
rapidly toward a point where inspection
and control activities solely at the port
of first arrival will not be feasible. There
is currently an intense commercial
interest in developing a long-term
industry in the Pacific Northwest for
importing and processing logs from
foreign countries. There is also potential
for increased log and other
unmanufactured wood article imports
into other areas of the United States.

Representatives of domestic timber
industries, State governments,
academia, and environmental
organizations have requested that we
propose to add regulations to 7 CFR part
319 to establish an organized system for
importing unmanufactured wood
articles under conditions adequate to
prevent the introduction into the United
States of plant pests and pathogens.
These groups have suggested that the
current practice of allowing
unmanufactured wood articles to enter
the United States based solely on
inspection and other actions at the port
of first arrival (or prohibiting imports in
the case of logs from Siberia and nearby
areas) is not sufficient for dealing with
large-volume imports of
unmanufactured wood articles from
many sources.

We believe that establishing a more
comprehensive procedure for importing
logs and other unmanufactured wood
articles would result in a greater level of
pest protection, and would also allow
importers to plan their transactions in
an orderly way, to meet known
regulatory requirements.

In developing this proposal, APHIS
worked with Federal and State
regulatory and forestry officials from
many States, and representatives from
Agriculture Canada, the Foreign
Agricultural Service and the Forest
Service of the United States Department
of Agriculture, and key industries with
an immediate interest or involvement in
present or potential importations. We
also solicited public comment on
approaches to regulating wood imports
in an Advance Notice of Proposed
Rulemaking published in the Federal
Register on September 22, 1992 (57 FR
43628-43631, Docket No. 91-074-2).
We received 66 comments on the
Advance Notice prior to the closing date
of November 23, 1992. Almost all the
comments favored establishing
regulations on the importation of wood

products, and many provided useful
technical information which was
considered in developing this proposed
rule.

As part of the development of this
proposed rule, the Forest Service of the
United States Department of Agriculture
completed pest risk assessments for the
importation of certain types of wood
from Siberia 2, New Zealand 3, and
Chile+. APHIS employed a great deal of
the information generated by these
assessments in developing this
proposed rule. These studies helped us
expand and adapt methodologies for
addressing plant pest risks associated
with importing unmanufactured wood
articles on a worldwide basis, by
providing valuable case studies in how
to identify, evaluate, and control plant
pest risks associated with particular
unmanufactured wood articles from
particular areas. We wish to stress that
these proposed regulations do not
simply extrapolate the requirements
found appropriate for Siberia, New
Zealand, and Chile to apply them on a
world-wide basis. That approach would
have reduced validity due to the
immense variety of forest types, plant
pests, and risk situations in other
countries. However, experience from the
Siberian, New Zealand and Chile
assessments did give us insight into
better ways to identify plant pest risks
and develop controls for other situations
world-wide.

Interim Rules Affecting Certain Logs
From Chile and New Zealand

An interim rule published in the
Federal Register on February 16, 1993,
and effective upon signature on January
19, 1993 (58 FR 8524-8533, Docket No.
91-074-4), established importation
requirements for Monterey pine and
Douglas-fir logs from New Zealand.
Plant pest risks associated with
importing these articles, and import
requirements that would reduce these
risks to insignificant levels, were
identified early in the course of
developing comprehensive wood import
regulations. Therefore, to reduce these
plant pest risks as soon as possible, we

2*Pest Risk Assessment of the Importation of
Larch from Siberia and the Soviet Far East,"” USDA,
Forest Service, Miscellaneous Publication No, 1495,
September, 1991; *‘An Efficacy Review of Control
Measures for Potential Pests of Imported Soviet
Timber,” USDA, APHIS, Miscellaneous Publication
No. 1486, September 1991,

3*‘Pest Risk Assessment of the Importation of
Pinus radiata end Douglas-fir Logs from New
Zealand,” USDA, Forest Service, Miscellaneous
Publication No. 1508, October 1992.

+*Pest Risk Assessment of the Importation of
Pinus radiata, Nothofagus dombeyi and Laurelia
philippiana Logs from Chile,” USDA, Forest
Service, Miscellaneous Publication, May 1993,
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established regulatory requirements in 7
CFR 319.40-1 through 319.40-8 for
certain logs from New Zealand.

A second interim rule published in
the Federal Register on November 9,
1993, (58 FR 59348-59353, Docket No.
91-074-5), and effective November 2,
1993, established importation
requirements for Monterey pine logs
from Chile. This interim rule applied
the same requirements to Monterey pine
logs from Chile that the first interim rule
applied to Monterey pine and Douglas-
fir logs from New Zealand.

This proposed rule would replace the
re?ulations established by the interim
rules with comprehensive wood import
regulations affecting importation of
unmanufactured wood articles from all
places, including Chile and New
Zealand. The provisions contained in
this proposed rule for Monterey pine
logs from Chile, and for Monterey pine
and Douglas-fir logs from New Zealand
are essentially the same as the
requirements imposed by the interim
rule, except that the interim rule used
slightly different definitions due to its
limited scope.

Policy of the Proposed Regulations

* These proposed regulations attempt to
establish a comprehensive, user-friendly
framework for the importation of
unmanufactured wood articles into the
United States. A primary goal of the
regulations is to protect the nation’s
forests and other plant resources against
the introduction of plant pests. The
scientific literature contains a very large
inventory of known plant pests
associated with trees and wood articles
in various parts of the world. Ample
scientific evidence indicates that there
is an equal or larger number of
unknown plant pests associated with
wood in foreign countries that could be
harmful if introduced into the United
States. The history of inadvertent
introductions of plant pests supports
this concern about currently unknown
plant pests. For example, two plant
pests that have caused immense damage
in the United States, the Dutch elm
disease fungus and the dogwood
anthracnose fungus, were not identified
as significant plant pests prior to their
introduction into the United States, and
their place of origin and exact method
of introduction into the United States
are still disputed.

Therefore, our proposed regulations
use a dual approach that addresses both
known and unknown plant pests. The
regulations would establish sufficient
controls to deter the introduction of
known plant pests. The regulations also
would establish procedures for
- identifying and assessing risks

associated with currently unknown
Plant pests, and maintain a threshold

evel of deterrence for all imported
unmanufactured wood articles that will
prevent the introduction of currently
unknown plant pests. Any lessening of
the threshold requirements for
importation of unmanufactured wood
articles must be based on adequate
knowledge about the plant pest risks
associated with importing the regulated
articles involved.

Approach of the Proposed Regulations

We have attempted to accomplish the
folllowing objectives in this proposed
rule:

o Identify the types of articles
proposed to be lated;

» Propose req ents that can
reduce plant pest risks associated with
the importation of unmanufactured
wood articles to an insignificant level
(e.g., permits issued by APHIS;
documentation by the importer of the
nature and quantity of the articles;
harvesting, storage, and shippi
practices; chemical and physi
treatments; restriction of destinations or
uses for the imported articles);

e Propose universal importation
requirements for certain t of
regulated articles. Using this alternative,
an importer would know that a given
regulated article may be imported and
entered from anywhere if the proposed
requirements are met;

» Propose specific importation and
entry requirements for particular article-
origin combinations. These proposed
requirements would allow some articles
from some locations to be imported
under less restrictive conditions than
the proposed universal importation
requirements;

s Propose a procedure for making
case-by-case evaluations of whether
unmanufactured wood articles could be
imported without significant risk under
conditions less stringent than the
proposed universal importation
requirements. Under this procedure,
APHIS would first identify plant pest
risks associated with importation of a
regulated article. We would then apply
risk assessment standards contained in
the regulations to analyze the entry
potential, colonization potential, spread
potential, and damage potential of the
plant pests. APHIS would then evaluate
the effectiveness of available mitigation
measures to prevent introduction of the
plant pests, If safe importation of the
regulated article is feasible with no
plant pest mitigation measures, APHIS
would issue a permit authorizing the
regulated article to be imported.
However, if the plant pest risk
assessment shows that the regulated

article may be safely imported if it is
subjected to requirements not currently
in the regulations, APHIS would
propose regulations containing
requirements for its importation. After
the regulations are adopted as a final
rule, the regulated article could be
imported in accordance with them.

ese objectives should establish a
useful framework to eliminate
significant plant pest risks associated
with importing unmanufactured wood
articles. This proposed rule addresses
these objectives through a variety of
regulatory requirements contained in
the proposed 7 CFR 319.40-1 through
319.40-11, “Subpart—Logs, Lumber,
and Other Unmanufactured Wood
Articles” (referred to below as the
regulations).
Permits, Certificates, and Other
Documents Employed by the Proposed
Regulations

Importing wood articles under the
proposed regulations would involve a
certain amount of paperwork. We would
several forms and other

documents to record and transmit
information that would be necessary for
effective implementation of our wood

importation tions. This section
explains how documents would
be used and why they appear to be

necessary.

This proposed rule attempts to limit
paperwork to documents that actively
support the pest exclusion goals of the
regulations, and to require a document
only if the information contained in it
is not readily available through other
means. To reduce the paperwork
burden, the proposed regulations would
require certificates only for the
importation of a few specified articles.
The proposed regulations would also
provide for the use of multi-product,
multi-shipment permits, and informal
documents written by the importer.
Another important feature of the
proposed regulations is that some types
of articles may be imported under a
general permit (an authorization
contained in the text of the proposed
regulations) instead of an individual
specific permit issued by APHIS to an
importer.

1. Permits (Required by Proposed
§319.40-2(a))

A permit is written authorization
issued or promulgated by APHIS that
allows an importer to bring specified
articles into &: United States. The
specific permit specifies, or refers to
regulations that specify, the type of
articles allowed import and the
requirements the articles must meet to
be eligible for importation. A general
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permit is & tﬁeermit that is contained in
the text of the regulations.

We refer to the document that
suthorizes an importer to bring articles
into the United States in accordance
with our regulations as a *‘permit,”
because “permit” is the term used in the
Federal Plant Pest Act and the Plant
Quarantine Act, two statutes that
constitute the statutory basis for this
proposal. Our permit serves the same
function as documents that other
national governments call
authorizations, affidavits, licenses, or
various other names; all refer to a
document that a government gives to
importers to noti?y them that they may
import certain articles.

here are both legal and practical

reasons for usuilngpenm.l"t; in the logal

roposed ations. The primary le
Eeag)n is tfg the Federal Plant Pest Act,
in 7 U.S.C. 150bb, requires that, except
for plant pests from Canada, a person
may move & plant pest into the United
States only “under general or specific
permit from the Secretary [of
Agriculture],” and the Plant Quarantine
Act, in 7 U.S.C. 154, requires that
certain articles may not be.imported
“unless and until a permit shall have
been issued therefor by the Secretary of
Agriculture, provided however that the
Secretary of Agriculture may waive this
permit requirement for nursery stock
imported or offered for entry from
Canada.” Articles requiring a permit
include nursery stock and other plant
products whose unrestricted
importation may result in the entry into
the United States of injurious plant
diseases or insect pests (7 U.S.C. 159).
We have determined that
unmanufactured wood is such an
article, due to the wide range of pests
associated with unmanufactured wood
and discussed elsewhere in this
document. Therefore, a permit would be
required to import wood articles that
v.('iill be regulated if this proposed rule is
adopted.

There are also practical reasons for
using permits in connection with
importing wood. These are:

* A permit shows that risks
associated with a shipment were
evaluated, and the necessary mitigation
measures were prescribed, prior to
import. The proposed regulations are
designed to ensure that articles with
unacceptably high pest risks do not
even get to U.S. ports of arrival.
Regulations referenced by s})eci.ﬁc
permits inform importers of our entry
requirements before they ship articles,
rather than at the port of arrival. Permits
give importers pre-arrival notice of our
tequirements. By requiring permits,
APHIS also discour:gges the arrival of

unexpected shipments of articles that
present unknown pest risks.

* A permit expedites processing at
the port of arrival. The aafplication for
a permit provides crucial information
about shipments, which is provided to
our inspectors at ports. Without a
permit, inspectors would have to obtain
this information from a variety of
sources—shipping documents, physical
inspection and inventory, even phone
calls—which would delay inspection
and release of arriving shipments.

e A permit preserves data needed for
future pest risE assessments and
pr operations. Without permit
application data, it would be difficult
for APHIS to collect the data it needs to
continue to operate and improve its
regulations for importing
unmanufactured wood articles. Permit
information allows us to track the type
and quantity of wood articles arriving at
U.S. ports, and the conditions and
treatments employed for their
importation. We need to accumulate
this data to continually evaluate
whether our regulatory restrictions are
effectively preventing the introduction
of pests associated with wood, and
whether any of our regulatory
restrictions are unnecessarily severe.

e APHIS permits tend to be broad
rather than narrow. Most of our import
permits are issued to allow importation
of multiple articles through multiple
shipments, over extended time periods.
Under such a permit, it is not necessary
to obtain a new permit each time
articles are imported by the same
permittee. Once our wood importation
program s well established, we intend
to use permits for multiple articles
through multiple shipments wherever
possible, However, many of the permits
issued during the first year of
implementing the program may be
limited to cover one or a few shipments,
or a period of only a few months, to
allow us to confirm that the program is
operating effectively before we issue
permits that are effective for long
periods of time.

e Obtaining an APHIS permit is
usually not a long and frustrating
process. Whatever delays an importer
encounters in obtaining authorization to
import new articles into the United
States are usually the result of a pest
risk assessment or rulemaking that often
must precede new import requirements,
not the result of actually issuing the
permit. Our Plant Protection and
Quarantine Port Operations staff issues
thousands of permits each year. Most of
these permits are for articles that are
alreec};e being imported, by some other
importer. Some permits are for articles
specifically allowed to be imported by

our regulations, but that no one happens
to be importing currently. We can
usually issue a permit in these cases
within about 10 days after the request is
received. For new articles whose risks
have not been evaluated, we must
conduct risk assessments before we
allow such articles to be imported. If
any risk assessment identifies plant pest
risks, we would need to conduct
rulemaking to establish requirements to
control these risks. In such cases a
permit may not be issued until several
to many months after the request is
made. However, this delay does not
result from the requirement for a permit;
it reflects risk assessment and
rulemaking activities we would perform
even if our regulations did not employ
permits.

¢ In some cases importers will not
need a specific permit. In some cases a
general authorization to import is
provided in the text of the regulations
covering certain classes of articles, so
that importers of these articles need not
obtain a specific written permit to
import these articles. (Under 7 U.S.C.
150bb, articles must be imported “under
general or specific permit”’; this is an
example of a “general” permit.) s See
our discussion below of proposed
§ 319.40-3, “General permits; articles
that may be imported without a specific
permit or importer document.” In that
saction, we would exempt certain
articles from the requirement for a
specific permit, because we already
know a great deal about the plant pest
risks associated with these articles. Our
inspectors at the ports already have
substantial experience dealing with
such articles. Therefore, most of the
reasons discussed above for using
specific permits do not apply to these
articles, and we do not intend to require
specific permits for them.

We will probably establish “general
permits” in the regulations for more
classes of articles over time, as we gain
enough experience with the importation
of additional classes of articles. Over

“time, we would expect to see fewer and

fewer specific permit requirements for
importation of wood articles.

2. Application for a Permit (Required by
Proposed § 319.40-4(a))

We propose to require that in order to
obtain a specific permit a person must

5 The general permits discussed in this document
should not be confused with the “general permits"
utilized in 7 CFR part 355, which are written
permits issued to particular persons authorizing
them to engage in business as importers, exportars,
or reexporters of any terrestrial plants protected
under the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 ef seq.) and listed in 50
CFR 17.12 or 23.23.
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complete a written application. This
application would require the
submission of information we would
need to consider in deciding whether
the regulations allowed a person to
import the articles requested in the
application. We would also use this
information to determine what
conditions, restrictions, and treatments
in the regulations would apply to a

uest.

he completed application would
grovide information about the place of

arvest of the tree from which the

regulated article was derived; the type
and quantity of articles the applicant
wishes to import; any processing or
treatments the applicant plans to apply
to the articles either before or after they
are imported; the port of arrival and
final destination in the United States for
the articles; the identity and address of
the applicant, and other matters.

You could use the permit application
to your advantage by providing as much
information as possible in your answers,
For example, if you wished to import
logs and you answered the question
about their place of origin with the
name of a country, we would have no
way of knowing where in that country
the logs originated. Some localities in
that country may present lower pest
nsks than other localities. If we knew
the logs came from a low pest risk
locality, we might be able to impose less
stringent requirements. But if we only
knew the country of origin, we would
liave to impose requirements that

rotect against pest risk from all
ocalities in that countrf.

Similarly, it could help an applicant
to be forthcoming about processing and
treatments, the final destination and use
of the articles, and other information we
request. To the extent the regulations
allow, we would use all this information
to impose the minimum requirements
necessary to protect against introduction
of plant pests.

he permit application is discussed in
more detail below in § 319.40—4,
“Application for a permit to import
regulated articles; issuance and
withdrawal of permits.”

3. Certificates (Required for a few
Articles by Proposed § 319.40-5(b))

In many of its plant import
regulations, APHIS requires that the
articles be accompanied by certificates
of inspection issued by foreign
governments. These certificates indicate
that an article has been inspected, and
may make additional certifications
concerning the origin, treatment, or
handling of the article.

Ceru'ﬁgcates issued by foreign
governments would only be required in

these proposed regulations in a few
cases, discussed below. Instead, we
propose in most cases to require articles
to be accompanied by written
declarations signed by the importer of
the article (“importer documents’"), or,
at the option of the importer, a
certificate issued by a government.
Certificates would be required in
certain cases where there is no adequate
substitute for involvement of a foreign
government's plant protection or
farestry officials in the inspection or
treatment of articles. There are two
situations in the proposed rule where
certificates are required: the importation
of logs from both Chile and New
Zealand (see proposed § 319.40-5(b)). In
both these situations, industry and
government in the exporting country
worked together to develop programs
where government officials monitor the
harvest, treatment, and movement of
unmanufactured wood articles, and
issue certificates documenting that these

.activities followed our regulations. The

request presented to APHIS by these
groups for importation of logs specified
use of certificates, and we agree that
certificates are a useful tool in these
cases. The certificate would officially
record a determination by officials
authorized by the government of Chile
or New Zealand that the logs meet the
requirement of proposed §319.40-
5(b)(1)(i)(A), which requires the logs
must be from live healthy trees which
are apparently free of plant pests, plant
pest damage, and decay organisms. It
would be difficult to enforce this
requirement without employing
certification.

4. Importer Documents (Required by
Proposed § 319.40-2(b))

Instead of requiring certificates for
most importations, we propose to
require a document written by the
importer to provide certain information
we will need at the port of arrival. We
believe that an importer could compose
a document far more easily that he or

_ she could obtain a certificate from a

foreign government, and that this
requirement would minimize the
E:Eerwork burden on importers. We
ieve importer documents would
provide APHIS with information we
need regarding regulated articles to be
imported. An importer document (or at
the importer’s option, a certificate
containing the information required by
an importer document) must accompany
every shipment of regulated articles
imported into the United States, with a
few exceptions discussed below under
proposed § 319.40-3, “General permits;
articles that may be imported without a
specific permit; articles that may be

imported without either a specific
permit or an importer document.”

We are not concerned about the form
the importer document takes as long as
it is an accurate written declaration by
the importer. All that we would require
for an importer document is that it
signed by the importer, and that it
contain the required information. The
information that would be required is
described in detail in proposed
§319.40-2(b). The importer document
would be required to include the
following information: (1) The genus
and species of the tree from which the
regulated article was derived; (2) the
country and locality, if known, whers
the tree from which the regulated articls
was derived was harvested; (3) the
quantity of the regulated article to be
imported; (4) the use for which the
regulated article is imported; and (5)
any treatment or handling of the
regulated article performed prior to
arrival at the port of first arrival.

5. Compliance Agreements, Notice of
Arrival, Withdrawal and Appeal Letters

Compliance agreements would be
developed on a case-by-case basis
between APHIS and U.S. processing
facilities that would subject regulated
articles to processing necessary to
eliminate pest risk associated with the
articles. Proposed § 319.40-8 would
allow persons who operate facilities in
which imported regulated articles are
processed to enter into compliance
agreements to facilitate importation. We
expect to develop only a few
compliance agreements each year. These
agreements would provide a clear
standard for both APHIS and the

ersons operating these processing
acilities as to what procedures and
safeguards must be employed during
processing to ensure the elimination of
plant pests.
Proposed § 319.40-9(b) would require
that persons to whom permits have been
issued or their agents give APHIS notice
of the impending arrival of a shipment
in the United States at least 7 days priot
to the expected date of arrival. We do
not believe this notice would be
Earticularly burdensome to persons who
ave been issued permits or their

agents, and we believe it is needed to
allow our inspectors to prepare for a
shipment.

posed §§ 319.40-4(d) and 319.40-
8(b) would allow APHIS to withdraw
permits and cancel compliance
agreements with a written notice, and
allow the holders of withdrawn
documents to appeal the withdrawal or
cancellation in writing to the
Administrator of APHIS. Based upon
past experience with other similar
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iprograms, we believe that withdrawal of
permits and cancellation of compliance
sgreements will occur infrequently.
herefore, the paperwork burden of
appealing withdrawal of permits and
icancellation of compliance agreements
should not impose a signi
paperwork burden. Further, the written
appeal would only be required to

which a person relies to show that the
nermit was wrongfully withdrawn or

ection-by-Section Description of
posed Rule

The proposed rule consists of the
following sections:

Section 319.40-1 Definitions

This section would establish
definitions of terms used throughout the
regulations, The definitions of
Administrator, APHIS, Certificate,
Compliance agreement, Departmental
permit, Import, Inspector, Permit, Plant
pest, Port of first arrival, Treatment
Manual, and United States are
consistent with our use of these terms

reg:lnn:tions
ework
operations to enforce our regulations.

A key definition, Regulated article,
identifies the articles to which the
requirements of the proposed rule
would apply. Our intent is to make any

imported wood article a regulated
larticle if it has not been s i

and prevent reinfestation by, any pests
that might be associated with the tree
from which the article was derived.

The definition of regulated article
would include a great variety of
materials derived from trees. Regulated
articles would include logs; lumber;
solid wood packing materials; any
whole tree; any cut tree or any portion
of a tree, not solely consisting of leaves,
flowers, fruits, buds or seeds; bark; cork;
laths; hog fuel (small wood fragments
used as fuel to fire a furnace, kiln, or
boiler); sawdust; painted raw wood
products; excelsior (wood wool); wood

pests are from the tree from which the
article was derived, and sometimes

The definition of mgnlaggdugucle
would also include any article

designated as a regulated article in
accordance with § 319.40-2(f). This
provision would allow an inspector to
designate articles other than the articles
identified in the definition of the term
regulated article in proposed § 319.40~
1 as regulated articles. An inspector may
designate any article as a regulated
article by giving written notice of the
designation to the owner or person in
possession or control of the article.
Inspectors may designate an article as a
regulated article after determining that:
(1) The article was imported in the same
container or hold as a regulated article;
(2) other articles of the same type
imported from the same country have
been found to carry plant pests; or (3)
the article appears to be contaminated
with regulated articles or soil. This
provision would give APHIS inspectors
authority to regulate articles that are not
defined in proposed § 319.40-1 as
regulated articles in situations where
the articles appear to present a risk of
introducing plant s. The
Administrator will implement
rulemaking to add articles temporarily
designated as regulated articles to the
definition of regulated article in
proposed § 3198.40-1 if importation of
the article appears to present a recurring
risk of introducing plant pests.
Manufactured wood articles such as
furniture made of kiln dried lumber and
wooden artwork or ornaments (without
bark) would not be regulated articles.
No article is entirely free from the risk
of introducing plant , and there
have been occasional reports of plant
pests found in or associated wi
imported furniture and similar articles;
for example; wood borers emerging from
imported furniture months after
importation. However, addressing all

. risks would require practically

unlimited resources, and the proposed
regulations must focus available
resources on those articles which poss
the greatest plant pest risk. Therefors,
the definition of regulated articles
includes only articles that are
unprocessed or have received only
primary processing. Primary processing
is defined to include cleaning (removal
of soil, limbs, and foliage), debarking,
rough sawing (bucking or squaring),
rough shaping, spraying with fungicide
or insecticide sprays, and fumigation.
Articles that have received more than
rimary processing present less of a risk
use their manufacturing processes
destroy many plant pests associated
with the articles, and, therefore, they
would not be included in the proposed
definition of the term “regulated
article.” The provision discussed above
to allow inspectors to desighate
additional articles as regulated articles

would address plant pest risks
associated with occasional situations
where manufactured articles present a
significant plant pest risk. In addition,
APHIS will continue to evaluate plant
pest risks associated with importation of
articles not included in the proposed
definition of regulated articles, and may
propose further regulations in the future
to address these risks.

Solid wood packing materials
(dunnage, crating, pallets, etc.) which
are unprocessed or subjected only to
primary processing would be regulated.
Solid wood packing materials are
commonly used in association with the
movement of a very large volume of
goods imported into the United States.
Currently, the only requirement applied
to imported solid wood packing
materials is that they are subject to
inspection at the port of first arrival,
followed by mandatory treatment,
destruction, or re-export if certain plant
pests are found. Under the proposed
regulations, certain solid wood packing
materials would have to meet additional
re%:’xiremems to be eligible for entry.

e also propose to define the term
“Sealed (sealable) container’ as follows.
*A completely enclosed container
designed for the storage or
transportation of cargo and constructed
of metal or fiberglass, or other rigid
material, providing an enclosure which
prevents the entrance or exit of plant
pests and is accessed through doors that
can be closed and secured with a lock
or seal, Sealed (sealable) containers are
distinct and separable from the means of
conveyance carrying them."”

This definition of sealed container is
important because the proposed
regulations require that various
regulated articles be enclosed in such
containers at various times, to prevent
the movement of plant pests to or from
the regulated articles in the containers.

The word “lot” is defined as all the
regulated articles on a single means of
conveyance that are derived from the
same species of tree and were subjected
to the same treatments prior to
importation, and that are consigned to
the same person. This definition is
necessary to prevent manipulation of
articles because some of the proposed
requirements apply to each “lot” of
regulated articles. For example,
proposed § 319.40-5(c)(3) imposes
certain requirements on tropical
hardwood logs imported in lots of 15 or
fewer logs; the definition of “lot"” would
prevent an importer from importing a
shipment of 60 such logs on a single
means of conveyance as four “separate”
lots.

The proposed regulations require that
to be eligible for importation, certain
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regulated articles must be free from rot,
because rot is sometimes caused by
plant pests, and rot also renders wood
more susceptible to some other plant
pests, We propose to define *free from
rot” to mean *‘[n}o more than two
percent by weight of the regulated
articles in a lot show visual evidence of
fructification of fungi or growth of other
microorganisms that cause decay and
the breakdown of cell walls in the
regulated articles.” We believe this
standard is consistent with common
industrial standards for rot in wood
chips and other regulated articles, and
is also an effective standard for
minimizing plant pests associated with
rot. Our inspectors can readily enforce
this standard for wood chips by
examining samples taken from wood
chip shipments, and calculating the
percentage of rot by comparing the
quantity of chips afflicted by rotin a
sample to the total quantity of chips in
the sample. The presence of rot in other
types of regulated articles is also
detectable through inspection.

Other proposed definitions establish
certain subgroups of regulated articles
so that requirements can be targeted to
the subgroups based on the plant pest
risks presented by each and the
commercial practices and treatments
available for each subgroup. The
following subgroups of regulated
articles would be separately defined.

Bark chips. Defined as bark fragments
broken or shredded from log or branch
surfaces. Bark chips would be regulated
because many plant pests are associated
with bark on trees, and some plant pests
may remain with the bark even after it
is chipped from the underlying wood.

Humus, compost, and litter. Defined
as partially or wholly decayed plant
matter. Humus, compost, and litter is
often derived from forest products and
byproducts. This material would be
regulated because, if untreated, it is a
good medium for plant pests, and it is
often used as a soil amendment, where
it could easily spread plant pests into
the environment.

Log. Defined as the bole of a tree;
trimmed timber that has not been

further sawn. Logs are regulated because

they provide ecological niches for a
wide variety of plant pests. Logs and

lumber (defined below) are the two most

commercially important regulated
articles, and constitute the major
volume of wood imports.

Loose wood packing material. Defined

as excelsior (wood wool), sawdust, and
wood shavings, produced as a result of
sawing or shaving wood into small,
slender, and curved pieces. While the
processes that produce these materials
generally remove or destroy plant pests

associated with these articles, they are
regulated because they may become
contaminated with plant pests after
manufacture if the loose wood packing
materials become wet or come in
contact with other materials bearing
plant pests.

Lumber. Defined as logs that have
been sawn into boards, planks, or
structural members such as beams.
Lumber would be regulated because it
can harbor deep-wood plant pests.

Solid wood packing material. Defined
as wood packing materials other than

loose wood packing materials, including

but not limited to dunnage, crating,
pallets, packing blocks, drums, cases,
and skids, that are used or for use with
cargo to prevent damage. Solid wood
packing materials are used for packing
and blocking in connection with both

regulated and unregulated articles. Solid

wood packing materials would be
regulated because they present a plant
pest risk in themselves (especially if
they are not free from bark or treated),
and because when used in connection
with the movement of regulated articles,

they may either spread plant pests to the

regulated articles or be contaminated
with plant pests from the regulated
articles.

Tropical hardwoods. Defined as
hardwood timber species which grow
only in tropical climates. We
particularly seek comments on how to
improve this definition, since it is
virtually impossible to list all hardwood
species that grow only in tropical
climates.

Wood chips. Defined as wood
fragments broken or shredded from any

wood. Wood chips are usually generated

from raw wood, but occasionally from
manufactured articles made of wood.
All wood chips would be regulated
because some plant pests survive the
process that produces wood chips or
may contaminate the wood chips at a
later time.

Wood mulch. Defined as bark chips,
wood chips, wood shavings, or sawdust
intended for use as a protective or
decorative ground cover. Like humus,
compost, and litter, the use of wood
mulch would tend to spread any plant
pests that are associated with it.

Section 319.40-2 General Prohibitions
and Restrictions; Relation to Other
Regulations

This section would establish general
requirements for importation that apply

to regulated articles. These requirements

would include a permit issued by
APHIS, and a document signed by the
importer that contains information
about the genus of tree from which the
regulated article was derived, quantity,

and the treatment and handling of the
regulated articles prior to arrival at the
port of first arrival.

The proposed permit requirement
would ensure that for each request to
allow importation of a regulated article,
APHIS has determined the regulated
article is eligible for importation in
accordance with the regulations and hs
given permission for importation of the
regulated article into the United States,

he requirement for a document
signed by the importer (an “importer
document”) is designed to provide
APHIS with a declaration of certain
information we need to determine the
eligibility of a shipment for importation,
We would require that the importer
provide us with the following
information in this document: The
genus and species of the tree from
which the regulated article was derived,
the country and, if known, the locality
where the tree from which the regulated
article was derived was harvested; the
quantity of the regulated article to be
imported; any treatment or handling of
the regulated article required by the
proposed regulations which was
performed prior to arrival at the port of
first arrival in the United States; and the
use for which the regulated article is
imported.

his section would also state that
articles that meet the definition of
regulated article, but are allowed
importation for propagation or human
consumption under other regulations in
7 CFR part 319, will not be regulated
under proposed § 319.40, but rather
under the other appropriate regulations
in part 319.

Finally, this section would establisha
separate procedure for importing
regulated articles by the United States
Department of Agriculture under a
Departmental permit for experimental,
scientific, or educational purposes.

Section 319.40-3 Ceneral Permits;
Articles That May Be Imported Without
a Specific Permit; Articles That May Be
Imported Without Either a Specific
Permit or an Importer Document

General Permits. This section would
establish a number of general permits
issued by APHIS for the importation of
articles listed in this section. To import
these articles, importers would have to
comply with the general permit
conditions specified in this section, but
they would not have to obtain a specific
permit issued to them by APHIS.

Exemption from Specific Permits.
This section would exempt most
regulated articles that originate in
Canada and states in Mexico bordering
the United States from the specific
permit requirements of proposed




Federal Register / Vol. 59, No. 13 / Thursday, January 20, 1994 / Proposed Rules

3009

-

§319.40-2, and from most of the other
proposed requirements of the
regulations. Most regulated articles from
canada and from Mexican border states
do not present a risk of introducing
exotic plant pests if imported into the
United States. The climatic conditions
in areas on both sides of these borders
are similar, and there has been much
trade across these borders for
generations, with the result that the

same plant pests generally exist on both
sides of the borders. Therefore, we
propose to allow most regulated articles
from Canada and Mexican border states
1o be imported without restriction under
the regulations, except that they must be
accompanied by documents verifying
their origin (to prevent transshipment of
regulated articles from other places),

and would be subject to inspection and
other requirements in proposed
§318.40-9 (discussed below). To

prevent the possibility that regulated
articles from Canada or Mexican border
states may have originated in or been
moved through other areas where they
may have been exposed to plant pests,
regulated articles imported from Canada
or Mexitan border states must be
accompanied by a document signed by
the importer stating that the regulated
articles are derived from trees harvested
in, and never before moved outside,
Canada or states in Mexico adjacent to
the United States border.

However, certain regulated articles
from Canada and Mexico present a risk
of spreading citrus diseases, and would
not be covered by this general
exemption for regulated articles from
Canada and Mexican border states.
Regulated articles not covered by this
exemption would include articles of the
subfamilies Aurantioideae, Rutoideae,

‘and Toddalioideae of the botanical
family Rutaceae. Both Canada and
Mexico are under quarantine for citrus
diseases in accordance with 7 CFR
319.19, which prohibits importation
into the United States of plants or plant
parts, except fruit or seeds, of these
subfamilies from Canada and Mexico.
To address the citrus disease risk, the
proposed regulations would allow
regulated articles from these subfamilies
to be imported from Canada and
Mexico, but only if they are imported in
accordance with the proposed
regulations.

This section would also exempt solid
wood packing materials used as packing
for regulated articles from the specific
permit requirements that would
otherwise apply to imported solid wood
packing materials. The exemption for
solid wood packing materials would
provide as follows:

o If the solid wood packing material
is being used as packing for a regulated
article, there is a risk that plant pests
associated with the packing material
could attack the regulated article in
transit, and there is a risk that plant
pests associated with the regulated
article could attack the solid wood
packing material. Therefore, we propose
to require that solid wood packing
materials used as packing for regulated
articles be treated to destroy plant pests
prior to importation, using a heat,
fumigation, or preservative treatment
described below in § 319.40-7.
Alternatively, solid wood packing
material which is free of bark and poses
less of a risk of introducing plant pests
would be eligible for importation if it
meets all the importation and entry
conditions specified in the permit
issued for the regulated article the solid
wood packing material is used to move.
(It would generally be possible for solid
wood packing materials to meet the
same requirements imposed on the
regulated articles moved with them only
when the requirements are a specific
treatment, e.g., heat, fumigation, or
preservative. Regulated articles would
often be subject to requirements packing
materials cannot readily meet, e.g., a
maximum time limit between harvest
and shipment.)

While treatment of solid wood
packing materials is necessary, we do
not believe a separate permit for the
solid wood packing material is needed,
since in most cases the regulated article
the solid wood packing materials
accompany will have a permit and an
importer document. Therefore, we
propose that if the solid wood packing
material was treated prior to
importation, that fact could be recorded
in a document signed by the importer
and accompanying the shipment.

We do not propose to require that
solid wood packing materials must be
treated immediately before they are
used to move regulated articles or
within any maximum time preceding
their use. Once solid wood packing
materials are treated, the plant pest risk
associated with the solid wood packing
materials is reduced to a level similar to
manufactured wood articles that are not
regulated. We do not believe there is a
significant enough risk of reinfestation
after treatment of solid wood packing
materials to require that they be treated
within a fixed time prior to their use to
move regulated articles. Also, in view of
the vast volume of solid wood packing
materials used and reused in shipping,
we believe requiring that such materials
be treated “rr?&xin a fixed time prior to
their use, or retreated if they were
treated earlier, would impose a

substantiatlleconomic burden without
significantly reducing plant pest risk.

g.n If the sglid woodg p%ckin%ematerial
is being used as packing for an article
that is not a regulated article, there is
less risk that plant pests from the solid
wood packing material will attack the
article being moved. Still, it is important
to prevent such solid wood packing
materials from introducing plant pests.
The plant pests of particular concern are
the type found on or under bark
attached to solid wood packing
materials. Such plant pests could spread
to wood articles in the United States
after the solid wood packing materials
are unloaded and discarded or reused.
Therefore, we propose that solid wood
packing materials used as packing for
articles that are not regulated articles
must be either: (1) Totally free from
bark, and apparently free from live plant
pests, or (2) treated prior to importation,
using a heat, fumigation, or preservative
treatment described below in § 319.40—
7. Again, we do not believe a specific
permit is necessary to enforce this
requirement. We propose that solid
wood packing materials be accompanied
by a document signed by the importer
and accompanying the solid wood
packing material. This document would
affirm that the solid wood packing
material either: (1) Is totally free from
bark, and apparently free from live plant
pests, or (2) was treated prior to
importation, using a heat, fumigation, or
preservative treatment described below
in §319.40-7.

Solid wood packing materials
imported as cargo, i.e., not in actual use
as packing, would not be exempted from
the specific permit and importer
document requirements and would have
to be imported in accordance with
requirements for lumber in proposed
§319.40-5 or § 319.40-6, discussed
below.

Exemption From Both Specific Permit
and Importer Document Requirements

This section would also exempt dry
loose wood packing materials (excelsior,
sawdust, and wood shavings) from the
specific permit requirement and the
importer document requirement,
whether they are imported in use as
packing material or not in use (i.e., as
cargo). The processes by which loose
wood packing materials are produced
generally remove any significant pest
risk that may be associated with them,
and we propose to admit them only if
they are dry (to control rot), and are
inspected at tl#e port of first arrival.

Bamboo timber that is free of leaves
and seeds and that has been sawn or
split lengthwise and dried presents only
a minimal plant pest risk and therefore
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would not require either a specific
permit or an importer document. Such
bamboo timber would be subject only to
inspection and other requirements in
proposed § 319.40-9.

Section 319.40-4 Apflication fora
Permit to Import Regulated Articles;
Issuance and Withdrawal of Permits

This proposed section describes the
requirements for applying for a permit,
how APHIS would evaluate the
application and issue a permit, and how
APHIS could withdraw a permit if the
person to whom the permit is issued
does not comply with importation
requirements.

person who wishes to obtain a
permit must submit a written
application that provides detailed
information about the regulated articles
proposed for importation, APHIS would
evaluate this information to determine
whether to issue a permit. The permit
application would have to include the
following information:

1. The specific type of regulated
article to be imported, including the
genus and species name of the tree from
which the regulated article was derived;

2. Country, and locality if known,
where the tree from which the regulated
article was derived was harvested;

3. The quantity of the regulated article
to be imported;

4. A description of any processing,
treatment or handling of the regulated
article performed prior to importation,
including the location where any
processing or treatment was or will be
performed and the names of any
chemicals employed in treatments;

5. A description of any processing,
treatment, or handling of the regulated
article intended to be performed
following importation, including the
location where any processing or
treatment will be performed and the
names of any chemicals employed in
treatments;

6. Whether the regulated article will
or will not be imported in a sealable
container or in a hold;

7. The means of conveyance to be
used to import the regulated article into
the United States;

8. The intended port of first arrival in
the United States of the regulated
article, and any subsequent ports in the
United States at which regulated articles
may be unloaded;

9. The destination and general
intended use of the regulated article.
(General intended use means, for
example, if the article is logs, will they
be sawn into lumber, used for veneer,
sold whole, or used otherwise; for wood

-chips, will they be bumned, or
composted; or information sbout

the article’s intended use that may affect
dissemination risk);

10. The name and address of the
applicant and, if the applicant’s address
is not within the United States, the
name and address of an agent in the
United States whom the applicant
names for acceptance of service of
process; and,

11. A statement certifying the
applicant as the importer of record.

his information is needed to
determine whether the regulated article
covered by the application is eligible for
importation and to coordinate APHIS
activities for enforcing the regulations at
ports of first arrival and elsewhere {e.g.,
at processing facilities operating under
compliance agreements; see § 319.40-8
below).

Proposed § 319.40-4(b) states that
when APHIS reviews a permit
application, it would first determine
whether the regulated article covered by
the application is eligible for
importation under either § 319.40-5,
“Importation requirements for specified
articles from specified countries,"” or
§319.40-6, “Universal importation
options,” discussed below. If the
regulated article is eligible for
importation under either of these
sections, APHIS would issue a permit
for the importation of the regulated
article identified in the application.
However, APHIS would not issue a
permit to any applicant who has had a
permit withdrawn due to
noncompliance with the regulations
within the 12 months, unless the
permit has reinstated upon ap

If the regulated article is not eligible
for importation under either proposed
§319.40-5 or proposed § 319.40-86,
APHIS would review the application by
applying the plant pest risk assessment
standards contained in proposed
§319.40-11. This process is designed to
deal with (1) regulated articles whose
importation is not specifically provided
for in the regulations, and (2) regulated
articles that are named in the
regulations, but that are proposed for
importation without treatments or

, or under a combination of
treatments and safeguards not provided
for in the regulations. Under this
process, APHIS would assess the plant
pest risk presented by the proposed
importation and determine whether,
and under what conditions, importation
of the regulated article should be
allowed.

If this pest risk assessment reveals
that the nature of the ted article
presents a negligible risk of in
plant pests into the United States, and,
therefore, no on conditions are
needed, APHIS would issue a permit for

1

importation of the regulated article. The
permit may only be issued in unique
and unforeseen circumstances when the
importation is not expected to reoccur.
We do not expect that many regulated
articles would be found to qualify on
this basis, because most regulated
articles present greater than a negligible
plant pest risk that justifies treatment,
handling, or other importation
conditions. However, we do expect that
occasionally regulated articles may be
found to present negligible plant pest
risk, Under this provision we would
allow the importation of such regulated
articles with a minimum of regulatory
burden, i.e., with only a permit to
document that APHIS has determined
that the regulated article may be
imported subject to inspection and othe
requirements in proposed § 319.40-9.
Some applicants may wish to import
regulated articles under conditions or
treatments that are not currently
prescribed by the regulations. If the pest
risk assessment reveals that importation
of the regulated articles under the
conditions proposed in the application,
or under other conditions acceptable to
the applicant, would not result in a
significant risk of introducing plant
pests into the United States, APHIS
would implement rulemaking
containing the applicable conditions for
importation. If the regulations are
amended to include the new conditions,
APHIS would issue a permit for
importation of the regulated articles.
We propose that no permit will be
issued to an applicant who has had a
permit withdrawn during the 12 months
prior to receipt of the permit application
by APHIS, unless the withdrawn permit
has been reinstated upon appeal. This
provision appears necessary to ensure
that applicants who have had a permit
withdrawn under the procedures in
proposed § 319.40—4((5 are not able to
immediately reapply for a new permit.
We believe this provision is necessary to
discourage violation of the regulations,
and to support the effectiveness of the
permit system as a tool to help exclude
plant pests from the United States.
Proposed § 319.40-4(c) states that
even if a permit has been issued for the
importation of a regulated article, the
regulated article may be imported only
if all applicable requirements of the
subpart are met and only if an inspector
at the port of arrival determines that no
measures pursuant to the Federal Plant
Pest Act or the Plant Quarantine Act are
necessary with to the regulated
article. We included this proposed
provision to ensure that those who are
issued a permit understand that the
issuance of a permit does not guarantee
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that the regulated articles that are the
subject of the permit can be imported.

Proposed § 319.40—-4 would also
authorize us &) withdraw a permit if an
inspector or the Administrator
determines that the person to whom a
permit is issued has violated any
provision of subpart 319.40. This
section also allows a permit holder to
appeal the denial or withdrawal of a
permit, and to obtain a hearing on the
denial or withdrawal.

Section 319.40-5 [Importation and
Entry Requirements for Specified
Articles

This section proposes requirements
for the importation of specific regulated
articles.

Bamboo timber. Bamboo imported for
propagation would not be regulated
under proposed § 319.40, but would
continue to be regulated in accordance
with § 319.34, our regulations that
currently apply to bamboo nursery
stock.

Bamboo timber consisting of whole
culms or canes would be allowed to be
imported into Guam or the Northern
Mariana Islands subject to inspection
and other requirements in § 319.40-9.
Any bamboo timber consisting of whole
culms or canes would be allowed into
Guam and the Northern Mariana Islands
because the plant pests of concern
associated with bamboo culms or canes
are already present in these islands and
not in other parts of the United States.

Bamboo timber consisting of whole
culms or canes that are completely dry
as evidenced by lack of moisture in
node tissue may be imported into any
part of the United States subject to
inspection and other requirements in
proposed § 319.40-9. Absence of
moisture in the node tissue indicates
that the bamboo is not capable of
propagation, which would be the major
avenue for spread of plant pests from
bamboo timber.

Monterey pine logs and lumber from
Chile and New Zealand; Douglas-fir logs
and lumber from New Zealand. The
importation requirements established
for logs and lumber from these species
are designed to control the plant pest
risks identified in “Pest Risk
Assessment of the Importation of Pinus
radiata and Douglas-fir Logs from New
Zealand"" (the New Zealand assessment;
see footnote 3) and the *‘Pest Risk
Assessment of the Importation of Pinus
radiata Logs from Chile” (the Chile
assessment; see footnote 4).

The New'Zealand assessment
screened over 300 plant pests that have
been recorded on Monterey pine and
Douglas-fir in New Zealand, and
included detailed studies of the plant

pest risks associated with four insects
and two pathogenic fungi that were
identified as representative of the
groups of organisms posing the greatest
potential plant pest problem. The
insects, which are all deep wood borers
that would not be removed from logs by
surface treatments, are Kalotermes
brouni (New Zealand brownwood
termite), Platypus apicalis (Platypus
gracilis) (native pinhole borer),
Prionoplus reticularis (huhu beetle), and
Sirex noctilio (a woodwasp). The
pathogenic fungi are Leptographium
truncatum and Amylostereum
areolatum.

The Chile assessment screened insect
pests from eight orders associated with
Monterey pine in Chile (Coleoptera,
Hemiptera, Homoptera, Hymenoptera,
Isoptera, Lepidoptera, Orthoptera,
Thysanoptera). Ten insects with the
greatest risk potential were chosen as
subjects of individual pest risk
assessments: introduced pine bark
beetles (Hylurgus ligniperda, Hylastes
ater, and Orthotomicus erosus); bark
weevils of the genus Rhyephenes; a pine
bark anobiid (Ernobius mollis); a siricid
(Urocerus gigas gigas); wood-boring
beetles (Buprestis novemmaculata,
Colobura alboplagiata, Callideriphus
laetus); termites (Cryptotermes brevis,
Neotermes chilensis, Porotermes
quadricollis); the spiny pine caterpillar
(Ormiscodes cinnamonea); a bagworm
(Thanatopsyche chilensis); white grubs
(Hylamorpha spp., Brachysternus sp.,
Sericoides sp.); and the European pine
shoot moth (Rhyacionia buoliana).

Four types of diseases of radiata pine
in Chile were evaluated in detail for
plant pest risk: Diplodia shoot blight
(Sphaeropsis sapinea), needle diseases
(Dothistroma pini, among others), stain
fungi (Ophiostoma spp:), and root/stem
rots (Armillaria spp., Phellinus spp.).

The plant pest risk assessment
process was used to evaluate these plant
pests of potentially high risk. Of the
insect pests of Monterey pine in Chile,
only the bark beetle Hylurgus ligniperda
was found to have a high plant pest risk
potential. Among the pathogens, the
stain fungi (Ophiostoma spp.) present a
moderate to high risk. Other plant pests
found to present significant but lesser
risks were bark weevils of the genus
Rhyephenes, the siricid Urocerus gigas
gigas, the termites Neotermes chilensis
and Porotermes quadricollis, and the
wood-boring beetles Buprestis
novemmaculata and Colobura
alboplagiata.

We are proposing that Monterey pine
from Chile, and Monterey pine and
Douglas-fir from New Zealand, may be
imported only under conditions that
will prevent the introduction of the

plant pests discussed above. The
importation requirements and
treatments needed to control the risk of
introducing these plant pests into the
United States would also serve to
prevent the introduction of other plant
pests that were identified in the Chile
and New Zealand assessments. For
example, we propose to require methyl
bromide fumigation of the logs prior to
importation to help reduce the risk
associated with the four insects named
above. The required methyl bromide
fumigation would also destroy other
plant pests identified in the Chile and
New Zealand assessments (such as
insects of the families Cerambycidae,
Curculionidae, Termopsidae, and
Scolytidae), eliminating the need to
develop separate requirements to
address the risks presented by the other
plant pests. Similarly, we propose to
require that both logs and lumber
imported from Chile and New Zealand
be sent to facilities in the United States
that will heat treat products generated
from the logs and lumber. This
requirement primarily addresses the
pathogenic fungi Leptographium
truncatum, Ophiostoma, and
Amylostereum areolatum, but the heat
treatment will also destroy any other
plant pests associated with the logs and
lumber, in the unlikely event that such
plant pests survived the methyl bromide
fumigation or became associated with
the regulated article following methyl
bromide fumigation.

We propose the following
requirements for importation of
Monterey pine logs from Chile and New
Zealand, and for Douglas-fir logs from
New Zealand. Some of the handling and
treatment requirements apply prior to
importation, some at the port of first
arrival, and some after movement of the
logs to a facility for processing in the
United States.

The requirements that would apply to
these logs prior to importation include
a requirement that the logs be from live
healthy trees which are apparently free
of plant pests, plant pest damage, and
decay organisms. This requirement
would eliminate logs that present a high
risk of introducing plant pests into the
United States. Another pre-importation
requirement is that the logs be debarked
and fumigated with methyl bromide
within 45 days of the date the trees are
felled, in accordance wiih § 319.40-7 of
the proposed regulations. Debarking
would remove plant pests associated
with the bark and would enable
inspection to reveal holes made by
wood-boring plant pests. Methyl
bromide fumigation would be required
because it effectively controls plant
pests that may be associated with the
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surface and subsurface of these logs and
that might otherwise spread from the
logs during movement to a processing
facility in the United States. We would
require this fumigation be performed
within 45 days following the date the
trees are felled because logs are more
vulnerable to plant pest attack the
longer they are stored untreated, and
delaying fumigation for a longer period
could result in plant pests multiplying
in the logs to an extent that might not
be effectively controlled by fumigation.
The fumigation must be conducted in
the same sealable container or hold in
which the logs and solid wood packing
materials are exported to the United

States.

We pro that the logs must be kept
segregated from other regulated articles
during transit and after arrival in the
United States (unless the other regulated
articles were also fumigated, or were
heat treated with moisture reduction), to
control possible movement of plant
pests to or from other regulated articles.
After importation, the logs would be
moved in as direct a route as reasonably
possible from the port of first arrival to
a sawmill or other processing facility
that operates under a compliance
agreement in accordance with proposed
§319.40-8. At the facility, any lumber
sawn from the logs would have to be
heat treated, or heat treated with
moisture reduction. (We define what is
meant by ‘“‘heat treatment’’ and “‘heat
treatment with moisture reduction”
below in § 319.40-7, where we discuss
treatments. We are using the term ‘‘heat
treatment with moisture reduction”
rather than the term “kiln dried" to
avoid confusion caused by the wide
variety of meanings assigned to the term
“kiln dried" in the wood industry.
However, we believe almost all articles
that are considered *'kiln dried" by
common industry understanding would
meet or exceed the standard we propose
for *'heat treated with moisture
reduction”’).

If the facility generates products other
than lumber from the logs, these
products would also have to be heat
treated, either with or without moisture
reduction. Moisture reduction is not
feasible for some non-lumber wood
products such as veneer. We have
determined that the proposed heat
treatment (without moisture reduction)
proposed in § 319.40-7(c) would
provide sufficient protection against
pests that might be associated with
these non-lumber products.

Logs which are not cut or processed
at the facility into lumber or other
products would have to be heat treated,
either with or without moisture
reduction. :

The facility must heat treat the logs,
lumber, or other products within certain
time limits, to minimize risks of plant
pests sprea from the articles. For
wood imported as logs, including
sawdust, wood chips, or other products
generated from the logs, this time limit
is 60 days from the date the logs arrive
at the port of first arrival. For imported
raw lumber, the limit is 30 days. The
time limit is longer for logs because it
takes facilities longer to schedule and
rerform cutting operations to convert

ogs into lumber or other products, than
it takes to heat treat articles that arrive
at the facility as already cut lumber.

Sawdust, wood chips and waste
generated from the logs at the
Erowssing facility would have to be

urned, heat treated in accordance with
proposed § 319.40-7(c) or proposed
§319.40-7(d), or otherwise processed in
a manner that will destroy plant pests
associated with the sawdust, wood
chips, or waste.

These time limits would reduce
opportunities for the logs and lumber to
be processed other than in accordance
with the regulations, and would reduce
the time during which our inspectors
monitor compliance to a manageable
span of time for each shipment. The
time limits also reduce the time during
which any plant pests that may be
associated with the regulated articles
could escape to surrounding areas or
contaminate other articles.

Composting or use as mulch of the
sawdust, wood chips, and waste
generated by sawing or processing the
logs would be prohibited unless the
composting or use as mulch was
preceded by fumigation in accordance
with proposed § 319.40-7(f)(3) or heat
treatment in accordance with pro
§ 319.40-7(c) or § 319.40-7(d). This
would reduce the risk of the spread of
plant pests. We also propose to allow
wood chips, sawdust, and waste
generated from processing the logs to be
moved for processing to another facility
operating under a compliance
agreement for processing, if they are
moved in enclosed trucks to control
plant pest risk in transit.

The importation requirements we
propose for raw lumber of Monterey
pine species from Chile or New Zealand
and Douglas-fir species from New
Zealand are similar to the requirements
for logs of the same species in proposed
§ 319.40-5(b)(1). The primary difference
is that we do not propose to require
fumigation with methyl bromide for the
lumberé. Fumigation would not be

¢ However, raw lumber would have to be

fumigated if it is moved in the same hold or

required because in general, lumber is
more easily inspected and therefore
represents less plant pest risk than logs
with regard to deep wood boring
insects. For lumber cut in Chile or New
Zealand, the waste material stays in
Chile or New Zealand, reducing plant
t risk. Also, the process of cutting the

umber frequently exposes any deep
wood boring insects that are present,
and affected lamber would not be
shipped. The remaining requirements,
including heat treatment with moisture
reduction at the destination in the
United States, would provide protection
against the introduction of plant pests.

Tropical hardwood logs and lumber.
The importation of tropical hardwoods
into the United States tends to involve
relatively small shipments (compared to
softwoods) of high-quality, high-value
products such as t$ and mahogany. In
general, tropical hardwoods present less
&tpestriskforthe United States

use the great majority of plant pests
associated with them cannot
successfully become established in most
areas of the United States due to
climatic conditions.

We anticipate, based on ious
importations of tropical hardwoods, that
most importers wilY wish to import
debark ical hardwoods. We
propose to allow debarked tropical
hardwood logs and lumber to
imported subject to inspection and other
requirements of proposed § 319.40-9.
Inspection would allow us to confirm
the nature of the shipment and check for
pests on the logs.

Some importers may wish to import
tropical hardwood logs that have not
been debarked. We propose to require
methyl bromide fumigation as a
requirement for these logs, to control
plant pests that may be associated with
the bark. However, we also propose to
allow small lots of logs with bark (15
logs or fewer) to be imported subject to
inspection and other requirements in
proposed § 319.40-9, rather than
fumigation. Although effective
inspection of logs with bark is time-
consuming for our inspectors, some
importers wish to import tropical
hardwoods with bark, but are concerned
that fumigation will damage their
market value. We believe we can
accommodate this desire by allowing
inspection instead of fumigation for
small lots (15 logs or fewer). Our
operational experience inspecting
hardwood log shipments at ports leads
us to believe we can readily inspect lots
of 15 or fewer hardwood logs. However,
because Hawaii, Puerto Rico, and the

container as log:

s. See proposed §319.40~
S(b)(1UND).
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Virgin Islands of the United States have
climates that are conducive to the
establishment of tropical hardwood
pests, we would not allow this
provision to be used to import tropical
hardwoods into these places.
Temperate hardwoods. Temperate
hardwood logs and lumber from any
place could be imported in accordance
with the universal importation options
described in § 319.40-6. Otherwise, we
propese to establish lesser requirements
for the importation of temperate
hardwood logs and lumber (with or
without bark) from all places except
countries in Asia that are wholly or in
part east of 60° East Longitude and
north of the Tropic of Cancer. We would
prohibit importing temperate
hardwoeds from this area (unless they
are imported in accordance with the
universal importation options in
§ 319.40-6} because the “Pest Risk
Assessment of the Importation of Larch
from Siberia and the Soviet Far East”
(the Siberian assessment; see Footnote
2) identified a large variety of plant
pests associated with larch and
hardwoeds in this area. Many of thesa
plant pests have the potential to infest
extensive areas of one er more forest
types in the United States, whera they
could cause massive defoliation and
other damage. At this time, we do not
know of treatments or requirements,
short of the universal importation
options, that have been onstrated to
effectively destroy the plant pests of
concern identified in countries in Asia
that amwh;l:{orin part east of 60° East
Longitude north of the Tropic of
e that temperate hardwood
@ propose e
logs (with er without bark) and lumber
from all other places may be imported
if fumigated in accordance with
proposed § 319.40-7(f) prior to arrival in
the United States and if subject to
inspection and other requirements in
proposed § 319.40-9. Although we do
not have detailed plant pest risk
assessment information of the type
collected by the Siberian assessment for
temperate hardwoods from all other
areas of the warld, both our operational
experience and available plant pest
distribution data suggest that requiring
fumigation of such hardwoad imparts
would effectively destroy plant pests of
the type likely to be associated with
temiperate hardwood logs and lumber
eand is a reasonable measure to guard
égainst possible unknown plant pests
that could be associated with their
importation. We have many years of
experience ins small volumes of
temperate hardwood logs imported each
year from variaus parts of the world (not
including the area covered by the

Siberian assessment). Temperata
hardwood articles imperted to date tend
to be high quality logs that were
selected, harvested and handled with
care, resulting in a low degree of plant
pest risk. Our experience inspecting
such shipments has not revealed them
to be infested with plant pests, and
consequently we propose to allow
impaortation of temperate hardwood logs
and lumber subject to fumigation and
inspection and other requirements in
proposed § 319.40-9. However, if future
plant pest risk assessments or
interceptions of plant pests associated
with temperate hardwood shipments
indicsate a greater plant pest risk than is
currently apparent, we would increase
the restrictions on importation of
temperate hardwoods.

Regulated Articles Associated With
Exclusively Tropical Pests. There are
some plant pests that would not be of
concern unless they are introduced into
areas of the United States with a tropical
climate because they cannot survive
outside of tropical areas. Regulated
articles that have been identified by a
pest risk assessment as possibly being
infested solely with pests that can
successfully become established only in
tropical climates would therefore be
subject to the following conditions:

(1) The re; ted article may be
imported only to a destination in the
continental United States; and

(2) The regulated article may be
prohibited entry into tropical or
subtropxcale'd | mthe of the United States
specified in the permit.

p‘?‘chis provision would allow us ta
issue permits for the importation of
regulated articles into nontropical areas
of the United States, if the only pests
associated with the articles need
tropical conditions to survive.

Section 319.40-6 Universal
Importation Options

This section would establish
importation requirements for several
classes of regulated articles. These
standards are designed to allow
impertation of regulated articles from
any source under conditions that will
not present a significant risk of entry of
known plant pests and unknown plant
pests that may be associated with them.
These standards may be used for
importation of regulated articles not

specifically addressed in §319.40-5. For

example, logs from Siberia could be
imperted in accordance with propesed
§ 319.40-6(a) of this section.

The efficacy of treatments and the
standards for performing the treatments
required by propased § 319.40-6 are
discussed below in proposed § 319.40—
7. The requirements use a variety of

approaches to destroy plant pests prior
to importation, or to contain and
segregate regulated articles so that plant
pests cannot spread from them, until the
regulated articles are processed in the
United States in a manner that would
destroy the plant pests. We propose
universal importation options for the
following regulated articles: logs;
lumber; wood chips and bark chips;
wood mulch, humus, compost, and
litter; and cork and bark.

Al regulated articles that would be
allowed importation under proposed
§319.40-6 would require a permit in
accordance with proposed § 319.40-4,
and would be subject to inspection and
other requirements of proposed
§319.40-9.

Logs. We propose that logs from any
place may be imported if prior to
impartation the logs have been debarked
in accordance with proposed § 319.40—
7(b) and beat treated in accordance with
proposed § 319.40-7(c). During the
entire interval between treatment and
export the logs must be stored and
handled in a manner which excludes
any access to the logs by plant pests.

umber. We propose that umber from
any place may ge imported if prier to
importation the lumber has been heat
treated in accordance with proposed
§ 319.40-7(c), or heat treated with
moisture reduction in accordance with
Pmed § 319.40-7(d), and if the

r is imported under the following

conditions:

¢ During shipment to the United
States, no other regulated article (other
than solid wood packing materials) is
permitted on the means of conveyance
with the lumber, unless the lumber and
the other regulated articles are in
separate bolds or separate sealed
containers, or, if the lumber and other
regulated articles are mixed in a hold or
sealed container, all the regulated
articles have been heat treated in
accordance with proposed § 319.40—
7(c), or heat treated with moisture
reduction in accordance with proposed
§319.40-7(d). Lumber on the vessel’s
deck must be in a sealed container,
unless the lumber has been heat treated
with moisture reduction in aceerdance
with proposed § 319.40-7(d). Thesa
requirements would control possible
movement of plant pests to or from
other regulated articles.

o If lumber has been heat treated in
accordance with proposed § 318.40—
7(c), that fact must be recorded on the
importer document accompanying the
lumber, or by a permanent marking on
each piece of lumber in the form of the
letters “HT"" or the words “Heat
Treated.” If lumber has been heat
treated with moisture reduction in
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accordance with proposed § 319.40-
7(d), that fact must be recorded on the
importer document accompanying the
lumber, or by a permanent marking, on
each piece of lumber or on the cover of
bundles of lumber, in the form of the
letters ““KD" or the words *Kiln Dried."

We also propose that raw lumber (in
contrast to lumber that has been heat
treated or heat treated with moisture
reduction, discussed above) may be
imported from any place except
countries in Asia that are wholly or in
part east of 60° East Longitude and
north of the Tropic of Cancer. (We
exclude raw lumber from this area
because the plant pests discussed above
in reference to logs from this area may
also be associated with raw lumber from
this area.) Raw lumber must meet the
following requirements.

» During shipment to the United
States, no other regulated articles (other
than solid wood packing materials} are
permitted on the means of conveyance
with the raw lumber, unless the raw
lumber and the other regulated articles
are in separate holds or separate sealed
containers. Raw lumber on the vessel's
deck must be in a sealed container.
These requirements would control
possible movement of plant pests to or
from the regulated articles.

« After importation, the raw lumber
must be consigned to a sawmill or other
processing facility that operates under a
compliance agreement in accordance
with proposed § 319.40-8. At the
facility, the raw lumber must be heat
treated in accordance with proposed
§ 319.40-7 (c) or (d), no more than 30
days after the lumber is released from
the port of arrival. If the raw lumber is
to be cut, planed, or sawed, the heat
treatment must be conducted prior to
any cutting, planing, or sawing of the
lumber, to prevent spread of any plant
pests that might be associated with the
raw lumber.

Wood chips and bark chips. We
propose that woed chips and bark chips
from any place except countries in Asia
that are wholly or in part east of 60° East
Longitude and north of the Tropic of
Cancer may be imported under the
following conditions:

* The wood chips mustbe
accompanied by an importer document
that states that the wood chips were
either (1) derived from live, healthy,
plantation-grown trees in tropical areas;
or (2) fumigated in accordance with
proposed § 319.40-7(f)(3) or heat treated
in accordance with proposed § 319.40—
7(c) or proposed § 319.40-7(d).

¢ During shipment to the United
States, no other regulated articles (other
than solid wood packing materials) are
permitted in the holds or sealed

containers carrying the wood chips or
bark chips. Wood chips or bark chips on
the vessel's deck must be in a sealed
container. These requirements would
control possible mevement of plant
pests to or from other regulated articles.

» Imported wood chips or bark chips
must be consigned to a facility operating
under a compliance agreement in
accordance with § 319.40-8. The wood
chips or bark chips must be burned,
heat treated in accordance with
proposed § 319.40-7(c) or §319.40-7(d),
or otherwise processed in a manner that
will destroy any plant pests associated
with the wood chips or bark chips
within 30 days of arrival at the facility.
We do not want to allow imported chips
to be stored for long periods of time
because this increases the opportunities
for movement of plant pests from the
chips. Mulching and composting of the
wood chips or bark chips are prohibited
unless, prior to use, the wood chips or
bark chips that are to be mulched or
composted are fumigated in accordance
with proposed § 319.40-7(f)(3) or heat
treated in accordance with proposed
§319.40-7(c) or proposed § 319.40-7(d).
Mulching or composting of unfumigated
chips would distribute the chips in soil
and enhance opportunities for plant
pest movement.

e The wood chips or bark chips must
be free from rot at the time of
importation, unless accompanied by an
importer document stating that the
entire lot was fumigated with methyl
bromide in accordance with proposed
§ 319.40-7()(3) or heat treated in
accordance with proposed § 319.40-7
(c) or (d). Wood chips or bark chips
which have not been fumigated with
methyl bromide in accordance with
proposed § 319.40-7(f)(3) or heat treated
in accordance with proposed § 319.40—
7 (c) or (d) and which an inspector finds
not to be free from rot will be refused
entry into the United States.

Wood mulch, humus, compost, and
litter. We propose that wood mulch,
humus, compost, and litter from any
place may be imported if accompanied
by an importer document stating that
the wood mulch, humus, compost, or
litter was fumigated in accordance with
proposed § 318.40-7(f)(3) or heat treated
in accordance with proposed § 319.40—
7 (c) or (d). These treatments effectively
destroy all plant pests commonly found
in wood mulch, humus, compost, and
litter.

Cork and bark. Large amounts of cork
are imported each year, and in general
only hitchhiking and opportunistic
plant pests have been associated with its
importation. Varying amounts of other
barks are imported for food or spices
(particularly cinnamon), or for the

manufacture of chemicals or medicines
(e.g.. yew bark for taxol production).
ased on APHIS inspections of

imported bark at ports of entry, we do
not believe that importations of cork
and cork bark, cinnamon bark, and other
bark intended for food or manufacture
of medicine, or chemicals extraction
represent a significant plant pest risk if
the bark is free from rot when imported.

Therefore, we propose that cork and
cork bark, cinnamon bark, and other
bark to be used for food, manufacture of
medicine, or chemical extraction may te
imported if free from rot at the time of
importation, and if subject to inspection
and other requirements of proposed
§319.40-9.

Section 319.40-7 Treatments and
Safeguards

This proposed section describes the
methods for conducting several
treatments that are required in other
parts of the regulations in connection
with importing regulated articles. The
descriptions of the treatments generally
establish minimum acceptable
standards and attempt to allow persons
employing the treatments a degree of
latitude as to exactly how to meet the
treatment standards.

APHIS has studied these treatments
and determined that they are effective
means for eliminating any significant
plant pest risk in regulated articles for
which their use is required. No one
treatment is a panacea for all plant
pests; the treatments assigned for
various regulated articles reflect the
plant pest risks associated with the
regulated articles. We continue to
evaluate the effectiveness of other
treatments, and it is likely that this
section of the regulations will be revised
from time to time as new information on
treatments becomes available.

Many regulated articles may only be
imported if accompanied by an importer
document that certifies that the
regulated articles have been subjected to
treatments which we propose to be
required prior to importation of
regulated articles. Proposed § 319.40—
7(a) concerns APHIS actions in the
event that importer documents or other
documents accompanying regulated
articles prove to be inaccurate. Under
this proposed provision, if APHIS
determined that a document required
for the importation of regulated articles
is inaccurate, the regulated articles
which are the subject of the document
would be refused entry into the United
States. In addition, if the inaccurate
document was a certificate issued by the
government of a foreign country, APHIS
could determine not to accept any
further certificates for the importation of
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regulated articles in accordance with
this subpart from a country in which an
inaccurate certificate is issued, and
APHIS could determine not to allow the
importation of any or all regulated
articles from any such country, until
corrective action acceptable to APHIS
establishes that certificates issued in
that country in the future will be
accurate.

There is no general requirement in the
p mmregulaﬁons that treatments
per  outside the United States
must be performed under the
supervision of an APHIS inspector. To
ensure the proper application of
treatments and safeguards that do not
occur under direct APHIS supervision,
APHIS will conduct monitoring
inspections of treatments and safeguards
applied in foreign countries in
accordance with this section.

Proposed paragraphs (b) through (g) of
§319.40-7 contain the minimum
requirements for the following
treatrnents: Debarking; heat treatment;
heat treatment with moisture reduction;
surface pesticide treatments; mothyl
bromide fumigation; and preservative
troatments. Various combinations of
these treatments are required for the
importation of regulated articles in
accordance with propesed §319.40-5
and § 3¥9.40-6. The requirements for
performing each treatment are discussed
below,

Debarking. The proposed standard is
that for regulated articles except raw
lumber, no more than 2 percent of the
surface of all regulated articles in a lot
may retain bark, with no single
regulated article retaining bark on mere
than 5 percent of its surface. For raw
lumber, debarking must remove 100
percent of the bark. (Heat treated lumber
may retain up to 2 percent of bark
because the heat treatment substantially
reduces the plant pest risk.)

‘ would be effective in
eliminating plant pests and pathogens
on the surface of the logs, as well as
those found within and immediately
beneath the bark. Debarking would
facilitate inspection for the presence of
boring insects at the port of first arrival.
Inspecting bark on large quantities of
logs is a difficult, time-consuming
process and would not be practical.

Ta be effective, bark removal must be
thorough. From a practical viewpoint,
APHIS recognizes that complete
removal of every scrap of bark is
probably i ible, except for lumber.
A tolerance level of 2 percent, with no
single regulated article, except raw
lumber, retaining bark on more than 5
percent of its surface, appeers
reasonable to us based on our
experienca inspecting regulated articles

at goﬂs and observing commercial
debarking operations. We belisve that
the plant pest risk associated with the
remaining 2 percent of bark on an
imported regulated article would not be
significant because of the other
regulatory measures applied to
importation of the regulated article,
which may include (depending on the
type of regulated article) treatments
such as surface pesticide sprays and
fumigation.

Heat treatment. We proposa that heat
treatment procedures may employ
steam, hot water, kilns, exposure to
microwave energy, or any other method
that raises the temperature of the center
of each treated regulated article to at
least 56 °C and maintains the regulated
article at that center temperatura for at
least 30 minutes. Por regulated articles
heat treated prior to arrival in the
United States, during the entire interval
between treatment and export the
regulated article must be stored,
handled, or safeguarded in a manner
which excludes any reinfestation of the
reﬂ.ﬂaled article by plant pests.

eat in various forms has long been
used as a nonchemical treatment for
woad. The efficacy of heat treatments
depends on heating the treated article
throughout to a temperature that will
kill plant ﬁests. Based on the available
scientific literature 7 and inspection of
heat-treated materials, we have
determined that heating any articie until
the center of the articla reaches at least
56 °C and maintaining that temperature
for at least 30 minutes will destroy plant
pests. To reduce the risk that heat-
treated regulated articles could become
recontaminated with plant pests,
between heat treatment and export the
regulated article must be st e
handled, or safeguarded in a manner
which excludes any reinfestation of the
regulated article by plant pests. This
protection could be accomplished using
a wide variety of methods, such as
shrink-wrap plastic cavers or storage in
pest-free warehouses. Another safeguard
available is treatment with surface
pesticide sprays every 30 days prior to
departure, in accordance with proposed
§§319.40-6(a) and 319.40-7(e), and we
believe these spray treatments would
control risks of reinfestation of heat
treated articles prior to shipment.

We do not believe we can currently
develop a useful list of effective
safeguarding methods without leaving
out many possibilities that businesses
may wish to employ. We intend to
review importer proposals for safeguard

?Citations are contained in the rulemaking
record, and are availsble upen request to the office
identified in FOR FURTHER INFORMATION CONTACT.

techniques during our permit approval
process, and we will inform importers at
that time whether the safegua.ngo they
propose to use are adequate.

eat treatment must be performed
only at a facility where APHIS or an
inspector authorized by the national
government of the country in which the
faeility is located has inspected the
facility and determined that its
operation complies with the standards
of the regulations for performing heat
treatment. We believe such inspection is
necessary to ensure that heat treatment
facilities attain the necessary time-
temperature combinations needed to
destroy pests. However, inspection of
facilities performing hest treatment with
maoisture reduction is not necessary,
because the effectiveness of heat
treatment with moisture reduction can
be measured by testing the moisture
content of treated articles at the port of
arrival, as discussed below.

Heat treatment with moisture
reduction. This is a form of heat
treatment that is also designed to reduce
the meisture content of the treated
regulated article, eliminating deep wood
plant pests and making the regulated
article less vulnerable to reinfestation by
some plant pests. We propose that heat
treatment with moisture reduction may
employ dry heat, exposure ta
microwave energy, or any other method
that raises the temperature of the center
of each treated regulated article to at
least 56 °C, maintains the regulated
articles at that center temperature for at
least 30 minutes, and reduces the
moisture content of the regulated article
to 20 percent or less, as measured by an
electrical conductivity meter. Electrical
conductivity meters are devices in
common use in wood industries that
calculate the moisture content of wood
by measuring the electrical conductivity
of the wood, which varies with its
moisture content and density. As
necessary, our inspectors will use
electrical conductivity meters to
confirm the moisture content of
regulated articles.

Regulated articles heat treated with
moisture reductian prior to arrival in
the United States would also have to be
stored, handled, or safegnarded in a
manner which excludes any
reinfestation of the regulated article by
plant pests during the time the articles
are stored between heat treatment and
export.

Surface pesticide treatments. In
general, the proposed regulations do not
employ surface pesticide sprays or dips
as a primary treatment to eliminate
plant pests; instead, these treatments are
used to provide prophylactic protection
during the period when treated
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regulated articles are awaiting shipment
to the United States. Their purpose is to
control reinfestation of treated regulated
articles, and to control incidental or
“hitchhiking" attachment of plant pests
to regulated articles. We propose to
authorize use of all United States
Environmental Protection Agency (EPA)
registered surface pesticide treatments
for regulated articles. Surface pesticide
treatments must be conducted in
accordance with EPA-approved label
directions. Surface pesticides must be
applied within 48 hours following
treatment to prevent reinfestation of the
articles. Because many surface pesticide
treatments lose some or all of their
effectiveness after 30 days, the treatment
must be repeated at least every 30 days
during storage of the regulated article,
with the final treatment occurring no
more than 30 days prior to the departure
of the means of conveyance that carries
the regulated article to the United
States.

Methyl bromide fumigation. Methyl
bromide is very effective against plant
pests, including all stages of insects,
mites, snails, slugs, and nematodes, as
well as most fungi. Its effectiveness as
a fumigant was discovered in 1932.
Since then, it has become the fumigant
of choice in quarantine treatments.

Methyl bromide is currently in
widespread use as a fumigant. However,
the environmental effects of this use
have undergone close review by
international, Federal, and State
agencies. The United States
Environmental Protection Agency has
recently evaluated data concerning the
ozone depletion potential of methyl
bromide and; as a result, has published
a Notice of Proposed Rulemaking
indicating their intent to reclassify
methyl bromide as a Class I substance
under the Clean Air Act as amended (58
FR 15014-15048, March 18, 1993).
Should this proposal be finalized,
methyl bromide production would be
frozen at 1891 levels and the domestic
use of methyl bromide would be phased
out by the year 2000. APHIS is studying
the effectiveness and environmental
acceptability of alternative treatments to
prepare for the unavailability of methyl
bromide fumigation. For the interim,
this proposed rule attempts to provide
alternatives to the use of methyl
bromide in as many circumstances as
possible. For example, all regulated
articles could be imported in
accordance with one of the universal
importation options in proposed
§ 319.40-6, without the use of methyl
bromide fumigation.

However, our regulations assume
continued use of methyl bromide
fumigation for at least the next few

years. The chaficteristics of methyl
bromide treatments are discussed
below.

Methyl bromide diffuses laterally and
downward readily, and upward slowly.
These characteristics make blower or
fan circulation essential, at least during
the first 15-60 minutes, to ensure
thorough gas distribution. In addition,
circulation enhances penetration. A
volatilizer is necessary when

" introducing methyl bromide.

Studies have shown that methyl
bromide fumigation effectively kills
plant pests if conducted in a way that
ensures exposure of the enlire article to
the necessary gas concentration for the
necessary time. However, circumstances
during treatment can reduce the
effectiveness of the fumigation. In
particular, because the diffusion of
methyl bromide through frozen wood is
sharply reduced, it is necessary that
regulated articles be maintained at a
temperature above freezing throughout
fumigation.

The following minimum standards for
methyl bromide fumigation treatment
are proposed for the listed regulated
articles. We are providing two options
for applying each treatment. The person
applying the treatment can follow a
schedule in the Plant Protection and
Quarantine Treatment Manual (the
Treatment Manual), which is
incorporated by reference at 7 CFR
300.1 in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. The treatment
schedules specify the exact length of the
treatment, the initial methyl bromide
concentration, and subsequent points
during the treatment when the
concentration must be checked. Under
an alternative option provided by our
proposal, the Treatment Manual methyl
bromide concentration is not used,
although all other Treatment Manual
requirements for fumigation must be
followed. Instead, the treatment must
produce a specified concentration-time
product, which represents the
concentration of methyl bromide
multiplied by the hours of fumigation.
The concentration-time product
specified for each treatment was
calculated to ensure that the treatment
would effectively destroy plant pests at
the temperature range allowed for the
treatment. f

For example, one treatment
requirement for logs states that schedule
T-312 from the Treatment Manual may
be used, or else the treatment can be
conducted at a temperature of over 5°C,
by introducing methyl bromide at a
concentration of at least 240 g/m? and
maintaining it long enough to achieve a
concentration-time product of 17,280
gram-hours. Simple arithmetic allows

calculation of the necessary duration of
the treatment depending on the
concentration of methyl bromide
employed. If the concentration used is
240 g/m3, the logs must be fumigated for
72 hours (240 x 72 = 17,280). If a
concentration of 300 g/m? is used the
logs must be fumigated for 57.6 hours,
and so on.

Any method of fumigation that meets
or exceeds the specified temperature/
time/concentration products is
acceptable. Information documenting
the effectiveness of methyl bromide
fumigation for various articles when
used in accordance with the specified
concentration-time products is available
through the office identified in the FOR
FURTHER INFORMATION CONTACT section of
this document. The methyl bromide
fumigation treatments proposed by this
document are as follows:

Logs. We propose two fumigation
requirements for logs, based on
treatment schedules T-312 and T—404
in the Plant Protection and Quarantine
Treatment Manual. In general T-312 has
been used in the past for logs, and T—
404 for other wood products. Persons
employing these fumigation treatments
can either follow the specific T-312 or
T—404 treatment schedules, or employ
other fumigation techniques that result
in the same methyl bromide exposure
and concentration levels.

For the T-312 alternative, the logs
and the ambient air must be ata
temperature of 5°C or above throughout
fumigation. The fumigation must be
conducted using schedule T-312
contained in the Treatment Manual. In
lieu of the schedule T-312 methyl
bromide concentration, fumigation may
be conducted with an initial methyl
bromide concentration of at least 240 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
17,280 gram-hours calculated on the
initial methyl bromide concentration.

For the T-404 alternative, the logs
and the ambient air must be at a
temperature of 5°C or above throughout
fumigation. The fumigation must be
conducted using schedule T-404
contained in the Treatment Manual, In
lieu of the schedule T-404 methyl
bromide concentration, fumigation may
be conducted with an initial methyl
bromide concentration of at least 120 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
1920 gram-hours calculated on the
initial methyl bromide concentration.

Lumber. For fumigation of lumber, we
propose that the lumber and the
ambient air must be at a temperature of
5°C or above throughout fumigation.
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The fumigation must be conducted
using schedule T—404 contained in the
Treatment Manual. In lieu of the
schedule T-404 methyl bromide
concentration, fumigation may be
conducted with an initial methyl
bromide concentration of at least 120 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
1920 gram-hours calculated on the
initial methyl bromide concentration.

Regulated articles other than logs or
lumber. We propose that if regulated
articles other than logs and lumber and
the ambient air are at a temperature of
21°C or above throughout fumigation,
the fumigation must be conducted using
schedule T—404 contained in the
Treatment Manual (i.e., the subschedule
applicable to articles at a temperature of
21°C or above). In lieu of the schedule
T-404 methyl bromide concentration,
fumigation may be conducted with an
initial methyl bromide concentration of
at least 48 g/m3 with exposure and
concentration levels adequate to provide
a concentration-time product of at least
760 gram-hours calculated on the initial
methyl bromide concentration.

We propose that if the ambient air and
the regulated articles other than logs or
lumber are at a temperature of 4.5—
20.5°C throughout fumigation, the
fumigation must be conducted using
schedule T-404 contained in the
Treatment Manual (i.e., the schedule
applicable to articles at a temperature of
4.5-20.5°C), or, using any fumigation
method with an initial methyl bromide
concentration of at least 120 g/m?3 with
exposure and concentration levels
adequate to provide a concentration-
time product of at least 1920 gram-hours
calculated on the initial dosage.

Preservatives. Numerous chemicals
are in commercial use as preservative
treatments for wood, and application of
some of these chemicals protects wood
from insects and fungi for long periods
of time, often years. However, some
insects or pathogens already present
deep in the wood may not be killed by
topical applications. ;

Methods of application for
preservatives include dipping, pressure
treating, and injection into drill holes
(either directly or in gelatin capsules).
Target organisms are mainly wood-
decay fungi. The most common purpose
of application is to lengthen the useful
life of rough timber used for fence posts,
marine pilings, bridge timbers, railroad
ties, and utility poles.

We propose to authorize any
preservative treatment that uses a
preservative product that is registered
by the EPA. Preservative treatments
would have to be performed in

accordance with EPA-approved label
directions.

Section 319.40-8 Processing at
Facilities Operating Under Compliance
Agreements .

We propose to allow the importation
of some regulated articles that may
continue to present a low level risk of
introducing plant pests into the United
States until the time the regulated
articles are processed. To prevent the
introduction of plant pests from these
regulated articles into the environment,
we propose to require that such articles
be moved from the port of first arrival
to a processing facility and processed
there, under conditions contained in the
compliance agreement that are based on
the nature of the regulated articles and
the nature of the destination facility,
that would prevent the introduction of -
plant pests.

To ensure that such facilities operate
in a manner that will prevent
introduction of plant pests, we propose
to require that such facilities operate
under a compliance agreement signed
with APHIS. Each compliance
agreement would be developed and
signed in conjunction with issuance of
a permit to import regulated articles.
The compliance agreement would
specify safeguards nece to prevent
spread of plant pests from the facility,
such as disinfestation practices,
covering or container requirements,
requirements for disposal of waste wood
or byproducts, requirements to ensure
the processing method effectively
destroys plant pests, and application of
chemical materials in accordance with
the Treatment Manual. Each compliance
agreement would also state that APHIS
inspectors must be allowed access to the
facility to monitor compliance with the
requirements of the compliance
agreement and the regulations.

This section also proposes that an
inspector supervising enforcement of a
compliance agreement may cancel the
agreement, orally or in writing, if the
person who entered into the compliance
agreement fails to meet its conditions.
We also propose provisions to appeal
cancellation of a compliance agreement
and to obtain a hearing on the
cancellation if there is a conflict as to
any material fact. These requirements
would aid enforcement of compliance
agreement provisions and protect the
rights of persons who enter into
compliance agreements.

During initial implementation of the
proposed regulations, the requirements
of each compliance agreement would be
set as we collect information about the
regulated articles imported in
accordance with this provision and the

physical layout and operating
procedures of the facilities. Over time,
we may be able to develop standardized
compliance agreements for different
types of facilities. If this occurs, we will
publish a proposed rule in the Federal
Register describing standard
compliance agreements.

Section 319.40-9 Inspection and Other
Requirements at Port of First Arrival

This section proposes standards for
enforcement of the proposed regulations
at the ports where imported regulated
articles arrive in the United States. This
section states that an inscrector may
order imported regulated articles
assembled for inspection at the port of
first arrival, or at any other place
prescribed by an inspector, at a place
and time and in a manner designated by
an inspector; that an inspector may
order a regulated article to be treated or
re-exported if the shipper or importer
does not comply with regulatory
requirements or the shipment is
contaminated with plant pests or
prohibited contaminants; and requires
that regulated articles meet certain
marking and identity requirements
designed to assist inspection and
processing of regulated articles at the
port. This section also allows inspectors
to take samples from regulated articles
for the purpose of determining whether
the regulated articles contain plant
pests.

Proposed § 319.40-9 contains the
following specific requirements:

e Procedures for all regulated articles.
We propose that all regulated articles
imported would be inspected. If the
inspector finds signs of plant pests on
or in the regulated article, or finds that
the regulated article may have been
associated with other articles infested
with plant pests, the regulated article
must be cleaned or treated as required
by an inspector, and the regulated
articles and any products of the
regulated articles shall be subject to
reinspection, cleaning, and treatment at
the option of an inspector at any time
and place before all applicable
requirements of this subpart have been
accomplished.

Regulated articles would be
assembled for inspection at the port of
first arrival at a place and time and in
a manner designated by an inspector. If
an inspector finds that a shipment of
regulated articles imported into the
United States is so infested with a plant
pest that, in the judgment of the
inspector, the regulated article cannot
be cleaned or treated, or contains soil or
other prohibited contaminants, the
entire shipment may be refused entry
into the United States.




RIERR ) Federal Register / Vol.

59. No. 13 / Thursday, January 20,

1994 / Proposed Rules

Nu person could move any regulated
arhicle imponed 1nto the United States
from the por of first armval unless and
until an inspector notifies the person. in
writing or through an electronic
database that preserves a record of the
notice, that the regulated article has
been inspected and found to be
apparently free of plant pests, and is in
compliance with all applicable
regulations, or has been inspected and-
the inspector requires reinspection,
cleaning, or treatment of the regulated
articles at a place other than the port of
first arrival. .

» Visual examination of regulated
articles at port of first arrival. We
propose that regulated articles imported
into the United States which have been
debarked in accordance with §319.40-
7(b) and can be safely and practically
mspected would be visually examined
for plant pests at.the port of first arrival.
Treatment appropriate to the regulated
article and contained in the Treatment
Manual would be required if plant pests
are found or if the regulated article
cannot be safely and practically
mspected

* Marking and identity of regulated
articles- We propose that any regulated
article, at the time of importation,
would be required to bear on the outer-
contaner (if in a container), on the
regulated article {if not in a container),
or on a document accompanying the
regulated article, the fellowing
information:

1. General nature and quantity of the
regulated articles;

2. Country and locality, if known,
where the tree from which the regulated
article was derived was grown;

3 Name and address of the person
importing the regulated article;

" 4. Name and address of consignee of
the regulated article;

5. Identifying shipper's mark and
number; and :

6 Number of the permit (if one was
1ssued) anthorizing the importation of
the regulated article into the United
States.

e Sampling for plant pests at port of
first arrival. We propose that any
imported regulated article may be
sampled for plaut pests at the port of
first arrival. If an inspector finds it
necessary to order treatment of a
regulated article at the port of first
arrival, any sampling would be done
prior to treatment.

e Notice of arrival by importers.
Proposed § 319.40-9(b) would require
that imporiers give APHIS notice of
arrival of a shipment 7 days prior to the
expected date of arrival. The notice of
arrival could be done by telephone, or
by an informal letter containing the

necessary arrival information. We do
not believe this notice would be
particularly burdensome to importers,
and we believe it is needed to allow our
inspectors to prepare for a shipment,
and to allow them to ensure that
incompatible shipments (i.e., situations
where articles from one shipment could
spread pests to another shipment) are
not accidentally mingled on docks.

Section 319.40-10. Costs and Charges

This proposed section, which is
consistent with similar language in our
other regulations in part 319, addresses
the availability of inspector services and
the distribution of costs associated with
importation of regulated articles. The
services of an insFector during regularly
assigned hours of duty and at the usual
places of duty would be furnished
without cost to the importer. The
inspector may require the importer to
furnish any labor, chemicals, packing
materials, or other supplies required in
handling regulated articles under the
regulations. APHIS would not be
responsible for any costs or charges,
other than those identified in this
section.

Section 319.40-11 Pest Risk
Assessment Standards

As discussed above, proposed
§ 319.40-4(b)(2) states that if APHIS
reviews an application to import
regulated articles and finds that the
proposed importation is not allowed
under the existing regulations, a pest
risk assessment would be performed to
determine whether the importation
could be accomplished under
conditions not in the current
regulations. If such conditions (e.g,,
treatment or handling requirements,
limits on the source, type, or quantity of
the regulated articles, etc.) are identified
through a plant pest risk assessment,
APHIS would implement rulemaking to
add the newly identified conditions.
After the regulations are amended,
APHIS could issue an import permit for
the request that initiated the plant pest
risk assessment process.

Proposed § 319.40-11 contains the
plant pest risk assessment standards we
would apply in making such decisions.
This section is based on a model of
plant pest risk assessment developed by
USDA and utilized extensively in the
Chile, New Zealand, and Siberian
assessments. This proposed section does
not attempt to provide a complete
foundation in the discipline of risk
assessment, or to describe every factor
that APHIS may find relevant to
decisions on whether or not to propose
new conditions for importation of
regulated articles. Instead, these

standards describe the type of plant pest
risk information that must be collected
and evaluated in the course of our plant
pest risk assessments, and some factors
used to distinguish risk categories and
to evaluate the effectiveness of various
mitigation measures. This proposed
section does not provide an exact
formula for how we would determine
whether or not to admit a particular
regulated article, because it is
impossible to develop an exact formula
for such decisionmaking. Although the
proposed new section would not
provide the public with an exact
formula for determining whether
particular regulated articles should be
imported, it would provide a substantial
amount of information about APHIS
decisionmaking in this area.

For each pest risk assessment for a
regulated article considered for
importation, we need to collect and
assess information regarding the
probability that plant pests will
accompany the regulated article, and the
probability that any plant pests that may
accompany the regulated article could
become established in the United States,
as plant pests of either the type of article
imported or of other types of plants in
the United States. We also need to
consider information about the .
biological characteristics of such plant
pests, their distribution in the area of
origin of the imported regulated article
and in the United States, and the type
of damage the plant pests cause. We also
need to consider information about the
potential range of such plant pests in
the United States, and the availability
and effectiveness of mitigation methods
to prevent the introduction,
establishment, and spread of such pests

Our plant pest risk assessment
process involves:

» Collecting commodity information.
This includes evaluating the application
for information describing the regulated
article and the origin, processing,
treatment, and handling of the regulated
article; and evaluating the history of
past plant pest interceptions or
introductions (including data from
foreign countries) associated with the
regulated article.

e Cataloging quarantine pests. This
includes determining what plant pests
or potential plant pests are associated
with the type of tree from which the
regulated article was derived, in the
country and locality from which the
regulated article is to be exported. A
plant pest will be further evaluated if it
isa:

» Non-indigenous plant pest not
present in the United States;

* Non-indigenous plant pest, present
in the United States and capable of
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further dissemination in the United
States;

« Non-indigenous plant pest that is
present in the United States and has
reached probable limits of its ecological
range, but differs genetically from the
plant pest in the United States in a way
that demonstrates a potential for greater
damage potential in the United States;

¢ Native species of the United States
that has reached probable limits of its
ecological range, but differs genetically
from the plant pest in the United States
in a way that demonstrates a potential
for greater damage potential in the
United States; or

« Non-indigenous or native plant pest
that may be able to vector another plant
pest of the types described above.

¢ Determining which quarantine
pests to assess This involves dividing
the group of plant pests identified above
into three groups, each of which
generally presents a different level of
risk The three groups are plant pests
found on or in the bark, under the bark,
and in the wood. Within each group, the
plant pests would then be ranked
according to plant pest risk, from
highest to lowest plant pest risk, based
on the available information, and
demonstrated plant pest importance.

The next step would be to conduct
individual plant pest risk assessments
for the highest ranked plant pest(s) in
each group. In some cases, plant pests
may have been previously subjected to
a plant pest risk assessment in
accordance with this section; such
assessments may be used if they are still
current and accurate,

The number of plant pests in each
group to be evaluated through -
individual plant pest risk assessments
would be based on biological
similarities of members of the group as
they relate to mitigation measures. For
example, if the plant pest risk
assessment for the highest ranked plant
pest indicates a need for a mitigation
measure that would result in the same
reduction of risk for other plant pests
ranked in the group, the other members
need not be subjected to individual
plant pest risk assessment.

¢ Conducting individual pest risk
assessments. The individual pest risk
assessments would estimate:

* The probability of the plant pest
being on, with, or in the regulated
article at the time of importation;

¢ The probability of the plant pest
surviving in transit on the regulated
article and entering the United States
undetected;

* The probability of the plant pest
colonizing once it has entered into the
United States;

e The probability of the plant pest
spreading beyond the colonized area;

e The damage that could be expected
upon introduction and dissemination
within the United States of the plant
pest; and

e The overall plant pest risk
associated with importing the regulated
article, based on compilation of the
individual plant pest risk assessments.

e Evaluating available mitigation
measures to determine whether they
would allow safe importation of the
regulated article. Mitigation measures
currently in use as requirements of this
subpart, and any other mitigation
measures relevant to the regulated
article and plant pests involved, would
be compared with the individual plant
pest risk assessments in order to
determine whether requiring particular
mitigation measures in connection with
importation of the regulated article
would reduce the plant pest risk to an
insignificant level. If APHIS determines
that use of particular mitigation
measures could reduce the plant pest
risk to an insignificant level, and
determines that sufficient APHIS

" resources are available to implement or

ensure implementation of the
appropriate mitigation measures, APHIS
would implement rulemaking to allow
importation of the requested regulated
article under the appropriate
requirements identified by the plant
pest risk assessment process.

Changes to Other Regulations To Make
Them Consistent With the Proposed
Regulations

There is a degree of overlap between
the subject matter of the proposed
regulations and other regulations in 7
CFR part 319. We are proposing to make
changes in several places in part 319, to
clarify which regulations apply to
which articles.

Subpart—Citrus Canker and Othe
Citrus Diseases 2

In the citrus canker regulations in
§319.19, we propose to add a statement
that articles of the subfamilies
Aurantioideae, Rutoideae; and
Toddalicideae of the botanical family
Rutaceae which are regulated articles
under proposed § 319.40 may be
imported in accordance with § 319,40,
and without restriction by § 319.19. We
also propose to edit this section to
clarify it and remove surplus language.

Subpart—Bamboo

In the bamboo regulations in § 319.34,
we propose to add language stating that
this section applies to bamboo capable
of propagation, and to add a footnote

stating that bamboo not capable of
propagation is regulated under § 319.40.
We also propose to edit this section to
clarify it and remove surplus language

Subpart—Nursery Stock, Plants,
Roots, Bulbs, Seeds, and Other Plant
Products

In the nursery stock regulations in
§319.37, we propose to amend the
definition of “prohibited article” to
exclude articles regulated under
§319.40. We also propose to edit this
section to clarify it and remove surplus
language. :

Subpart—Packing Materials

In the packing materials regulations in
§319.69, we propose to remove
paragraph (b)(3), which regulates
imported willow twigs, since willow
twigs would be regulated under subpart
319.40.

Executive Order 12866 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
12866.

We have prepared a preliminary
economic analysis concerning this
proposed rule. This analysis indicates
that this proposed rule would have an
effect on the economy of less than $100
million. The economic analysis
addresses the impacts of establishing
the proposed regulations, and will be
revised in response to comments
received on this proposed rule. Copies
of the economic analysis may be
obtained by sending a written request to
the Chief, Regulatory Analysis and
Development, PPD, APHIS, USDA, room
804, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782. Copies of
the economic analysis are also available
for inspection at USDA, room 1141
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday
except holidays.

The United States has become the
world’s leading importer of wood and
wood products. In 1990, the U S,
imported the equivalent of 34.4 million
cubic meters (CBM) of logs, lumber, and
other wood products valued at about
$5.1 billion. Total imports nearly tripled
between 1950 and 1990, with most of
this increase occurring after 1970,
Historically, virtually all wood product
imports have been from Canada.

mestic production of logs, lumber,
and other woad products has increased
steadily since 1950 In roundwood
equivalents, production in 1990 was 1.6
times greater than in 1950. Most timber




3020

Federal Register / Vol. 59, No. 13 / Thursday, January 20, 1994 / Proposed Rules

production occurs in southern and
western States. In 1990, Oregon and
Washington accounted for about 16
percent of the total U.S. tree harvest.

Domestic logging companies are
facing increasing challenges from
conservation groups. Conservationists
are opposed to many tree harvesting
practices, especially clear cutting. In
addition, concern over habitats for
wildlife has raised questions about
replacement of old growth/diversified
forests with monoculture. Conservation
issues are likely to limit future tree
harvests in several northwestern States.

Nationally, commercial forest lands
are projected to decrease by about 4
percent over the next 50 years.
Production is likely to decline in the
Pacific Northwest and increase in the
South and Rocky Mountain States® A
slightly limited domestic harvest
combined with higher consumer
demand would likely result in an
increased demand for imported wood
and wood products. Alternative
supplies of logs and other wood
products have been located in the
former Soviet Union, New Zealand,
Chile, Brazil, and other countries. Wood
imports from alternative sources have
the potential to introduce and
disseminate exotic plant pests and
diseases throughout the United States.

The proposed regulations would
regulate the importation of logs and
other unmanufactured wood products
from all areas. There are exemptions
from some proposed requirements for
imports from Canada and Mexican
border states because most insects and
other wood pests in these areas are also
indigenous to the United States.
Therefore, wood imports from Canada
and Mexican border States do not pose
a significant biological risk of exotic
plant pest introduction.

The proposed regulations would
reduce to an insignificant level the risk
of entry and dissemination of plant
pests associated with wood imports.
Prohibition of a regulated wood product
would be based on plant pest risk
assessments that reveal more than an
insignificant risk of the introduction of
plant pests. Unrestricted trade in wood
products would likely result in losses to
domestic agriculture from plant pest
damages. Without governmental
regulation, private entities might engage
in trading activities that would result in
the introduction of plant pests into the
United States.

The following items would be subject
to the regulations: (1) Logs; (2) wood

#Over the next 50 years, new technologies may
allow wood products companies to remove larger
amounts.of wood products from each tree.

chips; (3) lumber; (4) whole trees; (5)
portions of trees not consisting solely of
leaves, flowers, fruits, buds, or seeds; (6)
bark; (7) cork; (8) laths; (9) hog fuel; (10)
sawdust; (11) painted raw wood
products; (12) excelsior; (13) wood
mulch; (14) wood shavings; (15) pickets;
(16) stakes; (17) shingles; (18) solid
wood packing materials; (19) humus;
(20) compost; and (21) litter.
Manufactured wood products would not
be regulated by the proposed rule. The
proposed regulations would require that
certain specified imported
unmanufactured wood products be
treated prior to arrival in the United
States.

In 1990 the United States imported
about 600,000 CBM of wood products
that would require treatment under the
proposed regulations. These wood
imports accounted for less than one
percent of total 1990 domestic supplies.
Imported shipments of kiln dried
lumber would not require treatment.

About 4.1 million newly
manufactured units of wood dunnage
were imported as cargo from proposed
regulated areas in 1990. Dunnage
imported as cargo can be manufactured
from rough untreated lumber that has
not been stripped of all tree bark.?
Imports comprised about 27 percent of
the newly manufactured dunnage
products available in the United States
during 1990.

Imports of regulated articles that
would require treatment totaled about
$80.2 million in 1990. Total domestic
supplies of these articles exceeded $80
billion during the same year. Therefore,
the value of imports that would require
treatment under the proposed
regulations represented less than one
percent of total domestic supplies in
1990.

Our economic analysis estimates that
domestic producers of regulated articles
would benefit from a welfare gain of
about $60.2 million, while domestic
consumers of regulated articles would
incur a welfare loss of about $64.3
million for U.S. society during the first
year. A similar net loss could be
expected for the next several years. This
net loss occurs because the additional
regulatory restrictions would raise
prices.and decrease the availability of
imported unmanufactured wood
articles. Therefore, the price and
demand for less costly domestic wood
would likely rise as higher import prices
encourage U.S. consumers to change
their purchasing practices.

9For the purpose of this economic analysis,
dunnage imported as cargo includes dunnage
produced for first time use, and does not include
dunnage manufactured from used or scrap lumber.

The estimated $4.1 million loss in
welfare to U.S. society represents the
cost of plant pest exclusion. If the
United States does not expend resources
to exclude plant pests through the
proposed regulations or through other
means, such pests could become
established and cause significant
damage to domestic agriculture. For
example, in the past few years plant
pests including the Asian gypsy moth
and the pine shoot beetle have been
introduced into this country, and
several million dollars have already
been spent on efforts to control them.
The Siberian assessment discussed
above evaluated potential costs of
various plant pest introduction
scenarios, and that introduction of a
single pest, larch canker, could cause
direct timber losses of $129 million. The
same study estimated that a worst-case
scenario involving heavy establishment
of exotic defoliators in the United States
could cost $58 billion.

The initial net welfare loss will be
offset over time as businesses adapt to
new international wood marketing
channels. If resource constraints remain
constant, implementation of the
proposed rule would result in domestic
consumers buying a slightly higher
volume of domestic production at
slightly higher prices than currently
prevail in the U.S. market. However,
domestic consumers will continue to
supplement their wood purchases with
imports whenever the imported price is
cheaper than the domestic price.

Foreign firms that import
unmanufactured wood articles into the
United States would incur a share of the
estimated net reduction in importer
welfare, since both foreign and domestic
firms that import unmanufactured wood
articles into the United States would
face increased costs associated with
entering those articles. However, APHIS
cannot quantify the proportional loss
between domestic and foreign importers
of regulated articles.

APHIS does not expect the economic
impact on U.S. producers of regulated
articles to be uniform across the
country. Producers in southern and
Rocky Mountain States would likely
gain more than producers in the Pacific
Northwest. Conservation issues and
resource constraints would likely limit
the amount of welfare gain acquired by
loggers and sawmills in Oregon and
Washington.

Each year about 6 to 7.5 million non-
bulk shipments of various commodities
are imported into the United States.
APHIS estimates that between 3.6 and
4.5 million (60 percent) of annual
imported non-bulk shipments arrive in
the United States packed in dunnage
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made of rough untreated wood with
bark. The proposed regulations would
prohibit untreated dunnage with bark
from entering the United States.

Initially, APHIS estimates that U.S.
shipping lines would incur additional
dunnage treatment and disposal costs of
between $2.4 to $3.0 million dollars per
year.!0 However, if the pro
regulations become effective, APHIS
anticipates that shipping companies
would take steps that ensure that wood
dunnage is bark free,

The Regulatory Flexibility Act
requires that APHIS specifically
consider the economic impact of
proposed regulations on small entities.
Small Business Administration (SBA)
data indicates that about 25,998
domestic entities could be impacted by
the proposed restrictions on regulated
articles. About 25,769 (99 nt) of
these entities are classified as small
according to SBA criteria. These consist
of approximately 14,662 small logging
companies or sawmills that uce
domestic wood articles, and
approximately 15,642 entities that could
import foreign wood for processing or
resale. (These two figures total more
than 25,769 because some may
or resell both domestic and imported
wood.) These small entities would
experience most of the anticipated $64.3
million increase in domestic welfare.
This increase would be a small average
economic benefit for affected small
entities, as it represents less than one
percent of combined average annual
sales for impacted small entities. A few
small entities would undoubtedly
accrue a disproportionate share of the
domestic welfare increase due to their
individual positions in their markets
and variations in business strategies for
dealing with new opportunities.

The estimated $4.1 million net
welfare loss to the U.S. economy would
be distributed among millions of
ultimate consumers of wood products in
the form of price increases, without
significant impacts on small business
entities. Therefore, the impact of the
proposed regulations on small
businesses is expected to derive from
part of the $64.3 million gross increase
in domestic welfare, and should be
positive but minor for a large number of
small entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not

'*United States shipping companies transport
ebout two percent of annual imported shipments.
APHIS estimates that the total cost of dunnage
treatment and disposal would cost the shipping
industry {foreign and domestic) between $119.5 and
$149.4 million during the initial year.

have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This propesed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule,
except for the withdrawal or denial of
a permit or canceliation of a compliance
agreement.

National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.), APHIS
is preparing an environmental impact
statement addressing the importation of
logs, lumber, and other unmanufactured
wood in accordance with this proposed
rule. On july 28, 1993, a notice was
published in the Federal Register (58
FR 39726-39727, Docket No. 92-195-1)
informing the public of our intent to
prepare an environmental impact
statement and inviting comments.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this proposed rule will be submitted for
approval to the Office of Management
and Budget. Please send written
comments to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please send a copy of your
comments to: (1) Chief, Regulatory
Analysis and Development, PPD,
APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, and (2)
Clearance Officer, OIRM, USDA, room
404-W, 14th Street and Independence
Avenue SW., Washington, DC 20250. ,

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

PART 319—FOREIGN QUARANTINE
NOTICES

Accordingly, 7 CFR part 319 would be
amended as follows:

1. The authority citation for part 319
would be revised to read as follows:

Autherity: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450, 2803, and 2809; 21 U.S.C. 136
and 136a; 7 CFR 2.17, 2.51, and 371.2(c).

Subpart—Citrus Canker and Other
Citrus Diseases

2.In §319.19, paragraphs (a), (b), (<),
and (d) would be revised to i0ad as
follows:

§319.19 Notice of quarantine.

(a) In order to prevent the
intreduction into the United States of
the citrus canker disease (Xanthomonas
citri (Hasse) Dowson) and other citrus
diseases, the importation into the
United States of plants or any plant part,
except fruit and seeds, of all genera,
species, and varieties of the subfamilies
Aurantioideae, Rutoideae, and
Toddalioideae of the botanical family
Rutaceae is prohibited, except as
provided in paragraphs (b), (c), and (d)
of this section.

(b) Plants or plant parts of all genera,
species, and varieties of the subfamilies
Aurantioideae, Rutoideae, and
Toddalioideae of the botanical family
Rutaceae may be imported into the
United States for experimental or
scientific purposes in accordance with
conditions prescribed by the
Administrator, Animal and Plant Health
Inspection Service, United States
De ent of Agriculture.

c) Plants or plant parts of all genera,
species, and varieties of the subfamilies
Aurantioideae, Rutoideae, and
Toddaliocideae of the botanical family
Rutaceae may be imported into Guam in
accordance with § 319.37-6.

(d) Plants or plant parts of all genera,
species, and varieties of the subfamilies
Aurantioideae, Rutoideae, and
Toddalioideae of the botanical family
Rutaceae which are regulated articles
under subpart 319.40 may be imported
into the United States in accordance
with subpart 319.40 and without
restriction by this subpart.

* * ® * ®

Subpart—Bambao

§319.34 [Amended]

3. The title of subpart 319.34,
“Subpart—Bamboo”, would be revised
to read “Subpart—Bamboo Capable of
Propagation”,

4.In § 319.34, paragraphs (a) and (c)
would be removed; paragraphs (b) and
(d) would be redesignated as paragraphs
(a) and (b); and newly designated
paragraph (a) would be revised to read
as follows:

§319.34 Notice of quarantine.
(a) In order to prevent the
introduction into the United States of
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dangerous plant diseases, including
bamboo smut (Ustilago shiraiana), the
importation into the United States of
any variety of bamboo seed, bamboo
plants, or bamboo cuttings capable of
propagation,! including all genera and
species of Bambuseae, is prohibited
unless imported:

(1) For experimental or scientific
purposes by the United States
Department of Agriculture;

(g) For export, or for transportation
and exportation in bond, in accordance
with §§ 352.2 through 352 15 of this
chapter; or,

(3) Into Guam in accordance with
§319 37-4(b).

- - - - .

Subpart—Nursery Stock, Plants,
Roots, Bulbs, Seeds, and Other Plant
Products 1.2

5. In § 319.37-1, the defimition of
“Prohibited article'” would be revised to
read as follows:

§319.37-1 Definitions.

- - L - =

Prohibited article. Any nursery stock,
plant, root, bulb, seed, or other plant
product designated in § 319 37-2(a) or
(b), except wood articles regulated
under §319.40.

6 “Subpart—Logs from New
Zealand,” §§319.40-1 through 319 40—
8, would be revised to read as follows:

Subpart—Logs, Lumber, and Other
Unmanufactured Wood Articles

Sec :

319 40-1 Definitions

319 40-2 General prohibitions and
restrictions, relation to other regulations.

319 40-3 General permits; articles that may
be imported without a specific permit;
articles that may be imported without
either a specific permit or an importer
document:

319.404 Application for a permit to import
regulated articles, issuance and
withdrawal of permits.

1 Regulations concerning the importation into the
United States of bamboo not capable of propagation
are set forth in §319 40.

1 The Plant Protection and Quarantine Programs
also enforces regulations promulgated under the
Endengered Speciss Act of 1973 (Public Law 93~
205 as amen&d) wihich contain additional
prohibitions and restrictions on importation into
the United States of articles subject to this subpart
(See 50 CFR Parts 17 and 23).

2 One or more common names of articles are given
in parentheses after most scientific names (when
common names are known) for the purpose of
helping to Identify the articlps represented by such
scientific names; however, unless otherwise
specified, a reference to a scientific name includes
all articles within the category represented by the
scientific name regardiess of whether the common
name or names are as comprehensive in scope as
the scientific name,

Sec.

31940-6 Universal importation options.

319 40-7 Treatments and safeguards.

319.40-8 Processing at facilities operating
under compliance agreements.

319 40-9 Inspection and other requirements
at port of first arrival.

319 40-10 Costs and charges.

319.40-11 Plant pest risk assessment
standards.

Authority: 7 U.S C. 150dd, 150ee, 150ff,
151-167, 450, 2803, and 2809; 21 U S C. 136
and 136a, 7 CFR 2 17, 2.51, and 371 2{c).

§319.40-1 Definitions.

Wherever in this subpart the
following terms are used they shall be
construed to mean:

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture
to whom authority to act in his or her
stead is delegated.

APHIS. The Animal and Plant Health
Inspection Service, United States
Department of Agriculture,

Bark chips. Bark fragments broken or
shredded from log or branch surfaces.

Certificate. A certificate of inspection
relating to a regulated article, which is
1ssued by an official authorized by the
national government of the country in
which the regulated article was
produced or grown, which contains a
description of the regulated article,
which certifies that the regulated article
has been inspected, is believed to be
free of plant pests, and is believed to be
eligible for importation pursuant to the
laws and regulations of the United
States, and which may contain any
specific additional declarations required
under this subpart.

Compliance agreement. A written
agreement between APHIS and a person
engaged in processing, handling, or
moving regulated articles, in which the
person agrees to comply with
requirements contained in the
agreement.

Departmental permit. A document
issued by the Administrator authorizing
the importation of a regulated article for
experimental, scientific, or educational
purposes.

Free from rot No more than two
percent by weight of the regulated
articles in a lot show visual evidence of
fructification of fungi or growth of other
microorganisms that cause decay and
the breakdown of cell walls in the
regulated articles.

General permit. A written
authorization contained in § 319 40-3
for any person to import the articles
named by the general permit, in
accordance with the requirements

specified by the general permit, without
being issued a specific permit.

Humus, compost, and litter. Partially
or wholly decayed plant matter.

Import (imported, importation). To
bring or move ii+to the territorial limits
of the United States.

Importer document. A written
declaration signed by the importer of
regulated articles, which must
accompany the regulated articles at the
time of importation, in which the
importer accurately declares
information about the regulated articles
required to be disclosed by §319 40—
2(b)

Inspector. Any individual authorized
by the Admiinistrator to enforce this
subpart

Log. The bole of a tree, trimmed
timber that has not been further sawn

Loose wood packing materzal.
Excelsior (wood wool), sawdust, and
wood shavings, produced as a result of
sawing or shaving wood into small,
slender, and curved pieces.

Lot All the regulated articleson a
single means of conveyance that are
derived from the same species of tree
and were subjected to the same
treatments prior to importation; and tha
are consigned to the same person.

Lumber. Logs that have been sawn
into boards, planks, or structural
members such as beams,

Permit A specific permit to import a
regulated article issued in accordance
with § 319 404, or a general permit
promulgated in § 319 40-3.

Plant pest. Any living stage of any
insects, mites, nematodes, slugs, snails,
protozoa, or other invertebrate animals,
bacteria, fungi, other parasitic plants or
reproductive parts of parasitic plants,
noxious weeds, viruses, or any organism
similar to or allied with any of the
foregoing, or any infectious substances,
which can injure or cause disease or
damage in any plants, parts of plants, or
any products of plants.

Port of first arrival. The area (such as
a seaport, airport, or land border station)
where a person or a means of
conveyance first arrives in the United
States, and where inspection of
regulated articles is carried out by
inspectors.

imary processing. Any of the
following processes: cleaning (removal
of soil, limbs, and foliage), debarking,
rough sawing (bucking or squaring),
rough shaping, spraying with fungicide
or insecticide sprays, and fumigation.

Regulated article. The following
articles, if they are unprocessed or have
received only primary processing: logs:
lumber; any whole tree; any cut tree or
any portion of a tree, not solely
consisting of leaves, flowers, fruits,
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buds, or seeds; bark; cork; laths; hog
fuel; sawdust; ted raw wood
products; excelsior (wood wool); wood
chips; wood mulch; wood shavings;
pickets; stakes; shingles; solid wood
packing materials; bumus; compost; and
litter.

Sealed conteainer; sealeble container
A completely enclosed container
designed for the storage or
transportation of cargo, and constructed
of metal or fiberglass, or other rigid
material, providing an enclosure which
prevents the entrance or exit of plant
pests and is accessed through doors that
can be closed and secured with a lock
or seal. Sesled (sealable) containers are
distinct and separable from the means of
conveyance carrying them.

Solid wood packing material. Wood
packing materials other than loose wood
packing materials, used or for use with
cargo to prevent (famage. including, but
not limited to, dunnage, crating, pallets,
packing blocks, drums, cases, and skids:

Specific permit. A written document
issued by APHIS to the applicant in
accordance with § 319,404 that
authorizes importation of articles in
accordance with this subpart and
specifies or refers to the regulations
applicable to the particular importation.

Treatment Manual. The Plant
Protection and Quarantine Treatment
Manual, which is incorporated by
reference at § 300.1 of chapter in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. >

Tropical hardwoods. Hardwood
timber species which grow only in
tropical climates.

United States. All of the States of the
United States, the District of Columbia,
Guam, the Northern Mariana Islands,
Puerto Rico, the Virgin Islands of the
United States, and all other territories
and possessions of the United States.

Wood chips. Woed fragments broken -
or shredded from any wood.

Wood mulch. Bark chips, wood chips,
wood shavings, or sawdust intended for
use as a protective or decorative ground
cover

§318.40-2 General prohibitions and
restrictions; relation to other regulations.

(a) Permit required. Except for
regulated articles exempted from this
requirement by paragraph (c) of this
section or § 319 40-3, no regulated
article may be imported unless a
specific permit has been issued for
importation of the regulated article in
accordance with § 319.40-4, and unless
the regulated article meets all other
applicable requirements of this subpart
and any requirements specified by
APHIS in the specific permit.

(b} Importer document;
documentation of type, quantity, and
origin of regulated articles. Except for
regulated articles exempted from this
requirement by paragraph (c) of this
section or § 319.40-3, no regulated
article may be imported unless it is
accompanied by an importer document
stating the following information. A
certificate that contains this information
may be used in lieu of an importer
document at the option of the importer:

(1) The genus and species of the tree
from which the regulated article was
derived;

(2) The country, and locality if
known, where the tree from which the
regulated article was derived was
harvested;

(3) The quantity of the regulated
article to be im .

(4) The use for which the regulated
article is imported; and

(5) Any treatments or handling of the
regulated article required by this
subpart that were performed prior to
arrival at the port of first arrival,

(c) Reguiation of articles imported for
propagation or human consumption.
The requirements of this subpart do not
apply to regulated articles that are
allowed importation in accordance with
§ 319.19, "Subpart—Citrus Canker and
Other Citrus Diseases,” § 319.34,
“‘Subpart—Bamboo Capable of
Propagation,” or § 318.37, “S —
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,” or to
regulated articles imported for human
consumption that are allowed
importation in accordance with
§319.586, “Subpart—Fruits and
Vegstables."

(d) Regulated articles imported for
experimental, scientific or educational
purposes. Any regulated article may be
imported without further restriction
under this sub if:

(1) Imported by the United States
Department of Agriculture for
experimental, scientific, or educational

z (2; Imported pursuant to a
Departmental it issued for the
regulated article prior to its importation
and kept on file at the port of first
arrival; and

(3) Imported under conditions
specified on the ental permit
and found by the Administrator to be
adequate to prevent the introduction
into the United States of plant pests.

{e) Designation of addition
regulated articles. An inspector may
designate any article as a regulated
article by giving written notice of the
designation to the owner or person in
possession or control of the article.
APHIS will implement rulemaking to

add articles designated as regulated
articles to the definition of regulated
article in § 319.40-1 if importation of
the article appears to present a recurring
significant risk of introducing plant
pests. Inspectors may designate an
article as a regulated article after
determining that:

(1) The article was imported in the
same container or hold as a regulated
article;

(2) Other articles of the same type
imported from the same country have
been found to carry plant pests; or

(3) The article applfzars topebe
contaminated with regulated articles or
soil.

§319.40-3 General permits; articles that
may be imported without a specific permit;
articles that may be imported without elther
a specific permit or an Importer document.

(a) Canada and Mexico. APHIS
hereby issues a general permit to import
articles authorized by this paragraph
Regulated articles from Canada and
from states in Mexico adjacent to the
United States border, other than
regulated articles of the subfamilies
Aurantioideae, Rutoideas, and
Toddalioideae of the botanical family
Rutaceae, may be imported without
restriction under this subpart, except
that they must be accompanied by an
importer document stating that the
regulated articles are derived from trees
harvested in, and have never been
moved outside, Canada or states in
Mexico adjacent to the United States
border, and except that they are subject
to the inspection and other

uirements in § 319.40-9.

) Solid wood packing materials

(1) Free of bark; used with non-
regulated articles. APHIS hereby issues
a general permit to import regulated
articles authorized by this paragraph
Solid wood packing materials that are
completely free of bark and are in actual
use at the time of importation as
packing materials for articles which are
not regulated articles may be imported
without restriction under this subpart,
except that:

(i) The solid wood packing materials
are subject to the inspection and other
requirements in § 319.40-9; and

(ii) The solid wood packing materials
must be accompanied at the time of
importation by an importer document,
stating that the solid wood packing
materials are totally free from bark, and
apparently free from live plant pests.

2) Free of bark; used with regulated
articles. APHIS hereby issues a general
permit to import regulated articles
authorized by this paragraph. Solid
wood packing materials that are
completely free of bark and are in actual
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use at the time of importation as
packing materials for regulated articles
may be imported subject to the
inspection and other requirements in
§319,40-9 and without other restriction
under this subpart, if accompanied by
an importer document stating that the
solid wood packing materials:

(i) Are totally free from bark, and
apparently free from live plant pests;
and

(ii) Have been heat treated, fumigated,
or treated with preservatives in
accordance with § 319 40-7, or meet all
the importation and entry conditions
required for the regulated article the
solid wood packing material is used to
move.

(3) Not free of bark, used with
regulated or nonregulated articles.
APHIS hereby issues a general permit to
import regulated articles authorized by
this paragraph. Solid wood packing
materials that are not completely free of
bark and are in actual use as packing at
the time of importation may be
imported subject to the inspection and
other requirements in § 319.40-9, and
without other restriction under this
subpart, if accompanied by an importer
document stating that the solid wood
packing materials have been heat
treated, fumigated, or treated with
* preservatives in accordance with
§319.40-7.

(c) Loose wood packing materials.
APHIS hereby issues a general permit to
import regulated articles authorized by
this paragraph. Loose wood packing
materials (whether in use as packing or
imported as cargo) that are dry may be
imported subject to the inspection and
other requirements in § 319.40-9 and
without restriction under this subpart.

(d) Bamboo timber. APHIS hereby
issues a general permit to import
regulated articles authorized by this
paragraph. Bamboo timber which is free
of leaves and seeds and has been sawn
or split lengthwise and dried may be
imported subject to the inspection and
other requirements in § 319.40-9 and
without further restriction under this
subpart. '

(e) Regulated articles the permit
process has determined to present no
pest risk. Regulated articles for which a
specific permit has been issued in -
accordance with § 319.40-4(b)(2)(i) may
be imported without other restriction
under this subpart, except that they are
subject to the inspection and other
requirements in § 319.40-9.

§318.40-4 Application for a permit to
import regulated articies; issuance and
withdrawal of permits.

(a) Application procedure. A written
application for a permit ! must be
submitted to the Permit Unit, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. The completed
application must include the following
information:

(1) The specific type of regulated
article to be imported, including the
genus and species name of the tree from
which the regulated article was derived;

(2) Country, and locality if known,
where the tree from which the regulated
article was derived was harvested;

(3) The quantity of the regulated
article to be imported;

(4) A description of any processing,
treatment or handling of the regulated
article to be performed prior to
importation, including the location
where any processing or treatment was
or will be performed and the names of
any chemicals employed in treatments;

(5) A description of any processing,
treatment, or handling of the regulated
article intended to be performed
following importation, including the
location where any processing or
treatment will be performed and the
names of any chemicals employed in
treatments;

(6) Whether the regulated article will
or will not be imported in a sealed
container or in a hold;

(7) The means of conveyance to be
used to import the regulated article;

(8) The intended port of first arrival
in the United States of the regulated
article, and any subsequent ports in the
United States at which regulated articles
may be unloaded;

(9) The destination and general
intended use of the regulated article;

(10) The name and address of the
applicant and, if the applicant’s address
is not within the United States, the
name and address of an agent in the
United States whom the applicant
names for acceptance of service of
process; and

(11) A statement certifying the
applicant as the importer of record.

(b) Review of application and
issuance of permit. After receipt and
review of the application, APHIS shall

! Application forms for permits are available
without charge from the Permit Unit, Plant
Protection and Quarantine, Animal and Plant
Health Inspection Service, U.S. Department of
Agriculture, Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, or local offices of Plant
Protection and Quarantine which are listed in
telephone directories.

determine whether it appears that the
regulated article at the time of
importation will meet either the specific
importation requirements in §319.40-5
or the universal importation

uirements in § 319.40-6.

1) If it appears that the regulated
article proposed for importation will
meet the requirements of either
§319.40-5 or §319.40-6, a permit
stating the applicable conditions for
importation under this subpart shall be
issued for the importation of the
regulated article identified in the
application.

2) If it appears that the regulated
article proposed for importation will not
meet the requirements of either
§319.40-5 or § 319.40-6 because these
sections do not address the particular
regulated article identified in the
application, APHIS shall review the
application by applying the plant pest
risk assessment standards specified in
§319.40-11.

(i) If this review reveals that
importation of the regulated article
under a permit and subject to the
inspection and other requirements in
§ 319.40-9, but without any further
conditions, will not result in the
introduction of plant pests into the
United States, a permit for importation
of the regulated article shall be issued.
The permit may only be issued in
unique and unforeseen circumstances
when the importation of the regulated
article is not e ted to reoccur.

(ii) If this review reveals that the
regulated article may be imported under
conditions that would reduce the plant
pest risk to an insignificant level, APHIS
may implement rulemaking to add the
additional conditions to this subpart,
and after the regulations are effective,
may issue a permit for importation of
the regulated article.

(3) No permit will be issued to an
applicant who has had a permit
withdrawn under paragraph (d) of this
section during the 12 months prior to
receipt of the permit application by
APHIS, unless the withdrawn permit
has been reinstated upon appeal.

(c) Permit does not guarantee
eligibility for import, Even if a permit
has been issued for the importation of
a regulated article, the regulated article
may be imported only if all applicable
re%uirements of this subpart are met and
only if an inspector at the port of first
arrival determines that no emergency
measures pursuant to the Federal Plant
Pest Act or other measures pursuant to
the Plant Quarantine Act are necessary
with respect to the regulated article.2

2 Section 105(a) of the Federal Plant Pest Act (7
U.S.C. 150dd(a)) provides, among other things, that
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(d) Denial and withdrawal of permits.
Any permit which has been issued may
be withdrawn by an inspector or the
Administrator if he or she determines
that the person to whom the permit was

issued has violated any requirement of

this subpart. If the withdrawal is oral,
the deeision to withdraw the permit and
the reasons for the withdrawal of the
permit shall be confirmed in writing as
promptly as circumstances permit. Any
person whose permit has been denied or
withdrawn may appeal the decision in
writing to the Administrator within 10
days after receiving the written
notification of the withdrawal. The
appeal shall state all of the facts and
reasons upon which the person relies to
show that the permit was wrongfully
denied or withdrawn. The
Administrator shall grant or deny the
appeal, in writing, stating the reasons
for granting or denying the appeal as
promptly as circumstances permit. If
there is a conflict as to any material fact
and the person from whom the permit
is withdrawn requests a hearing, a
hearing shall be held to resolve the
conflict. Rules of practice concerning
the hearing shall be adopted by the
Administrator,

§319.40-5 Importation and entry
requirements for specified articles.

(a) Bamboo timber. Bamboo timber
consisting of whole culms or canes may
be imperted into Guam or the Northern
Mariana Islands subject to inspection
and other requirements of § 319.40-9.
Bamboo timber consisting of whole
culms orcanes that are completely dry
as evidenced by lack of moisture in
node tissue may be imported into any
part of the United States subject to
inspection and other requirements of
§319.40-9.

(b) Monterey pine logs and lumber
Jrom Chile and New Zealand; Douglas-
fir logs and lumber from New Zealand.

(1) Logs. (i) Requirements prior to
importation. Monterey or Radiata pine

the Secretary of Agriculture may, whenever he
deems it necessary as an emergency measure in
order to prevent the dissemination of any plant pest
new to or not theretofore known to be widely
prevalent or distributed within and throughout the
United States, seize, quarantine, treat, apply other
remedial measures to, destroy, or dispose of, in
such manner as he deems appropriate, subject ta
section 105(d) of the Federal Plant Pest Act (7
U.S.C. 150dd(d)), any product or article, including
any article subject ta this subpart, which is moving
into or through the United States, and which he has
reason to believe is infested with any such plant
pest at the time of the movemant, or which has
moved into the United States, and which he has
reason to believe was infested with any such plant
pest ot the time of the movement. Section 10 of the
Plant Quarantine Act (7 U.S.C. 164a) and section
107 of the Federal Plant Pest Act (7 U.S.C. 150f1)
also authorize measures against regulated articles
which are not in compliance with this subpart.

(Pinus radiate) logs from Chile or New
Zealand and Douglas-fir (Pseudotsuga
menziesii) logs from New Zealand that
are accompanied by a certificate stating
that the logs meet the requirements of
paragraph (b)(1)(i)(A) through (D) of this
section, and that are consigned to a
facility in the United States that
operates in accordance with § 319.40-8,
may be imported in accordance with
paragraphs (b)(1)(i)(A) through (b)(1)(iii)
of this section.

(A) The logs must be from live healthy
trees which are apparently free of plant
pests, plant pest damage, and decay
organisms.

B) The logs must be debarked in
accordance with § 319.40-7(b) prior to
fumigation.

(C) The logs and any solid wood

acking materials to be used with the

ogs during shipment to the United
States must be fumigated in accordance
with § 319.40-7(f)(1), within 45 days
following the date the trees are felled
and prior to arrival of the logs in the
United States, in the holds or in sealable
containers. Fumigation must be
conducted in the same sealable
container or hold in which the logs and
solid wood packing materials are
exported to the United States.

&)) During shipment to the United
‘States, no other regulated article is

permitted on the means of conveyance -

with the logs, unless the logs and the
other regulated articles are in separate
holds or separate sealed containers, or,
if the logs and other regulated articles
are mixed in a hold or sealed container,
the other regulated articles either have
been heat treated with moisture
reduction in accordance with § 319.40—
7(d), or have been fumigated in the hold
or sealable container in accordance with
paragraph (b)(1)(i)(C) of this section.

(iiFRequimments upon arrival in the
United States. The following
requirements apply upon arrival of the
logs in the United States.

A) The logs must be kept segregated
from other regulated articles from the
time of discharge from the means of
conveyance until the logs are
completely processed at a facility in the
United States that operates under a
compliance agreement in accordance
with § 319.40-8.

(B) The logs must be moved from the
port of first arrival to the facility that
operates under a compliance agreement
in accordance with § 319.40-8 in as
direct a route as reasonably possible.

(iii) Requirements at the processing
facility. The logs must be consigned to
a facility operating under a compliance
agreement in accordance with § 319.40—
8 that includes the following
requirements:

(A) Logs or any products generated
from logs, including lumber, must be
heat treated in accordance with
§ 319.40-7(c), or heat treated with
moisture reduction in accordance with
§319.40-7(d).

(B) The logs, including sawdust, wood
chips, or other products generated from
the logs in the United States, must be
processed in accordance with paragraph
(b)(1)(ii1) of this section within 60 days
from the time the logs are released from
the port of first arrival.

(C) Sawdust, wood chips, and waste
generated by sawing or processing the
logs must be disposed of by burning,
heat treatment in accordance with
§319.40-7(c) or § 319,40-7(d), or other
processing that will destroy any plant
pests associated with the sawdust, wood
chips, and waste. Composting and use
of the sawdust, wood chips, and waste
as mulch are prohibited unless
composting and use as mulch are
preceded by fumigation in accordance
with §319.40-7(f)(3) or heat treatment
in accordance with § 319.40-7(c) or
§319.40-7(d). Wood chips, sawdust,
and waste may be movéd in enclosed
trucks for processing at another facility
operating under a compliance
agreement in accordance with § 319.40-
8.

(2) Raw lumber. Raw lumber,
including solid wood packing materials
imported as cargo, from Chile or New
Zealand derived from Monterey or
Radiata pine (Pinus radiata) logs and
raw lumber from New Zealand derived
from Douglas-fir (Pseudotsuga
menziesii) logs may be imported in
accordance with paragraphs (b)(2)(i) and
(ii) of this section.

(i) During shipment to the United
States, no other regulated article (other
than solid wood packing materials) is
permitted on the means of conveyance
with the raw lumber, unless the raw
lumber and the other regulated articles
are in separate holds or separate sealed
containers; Except for mixed shipments
of logs and raw lumber fumigated in
accordance with § 319.40-7(f)(2) and
moved in accordance with paragraph
(b)(1)(i)(D) of this section. Raw lumber
on the vessel's deck must be in a sealed
container.

(ii) The raw lumber must be
consigned to a facility operating under
a compliance agreement in accordance
with §319.40-8 that requires the raw
lumber to be heat treated in accordance
with §319.40-7(c) or heat treated with
moisture reduction in accordance with
§ 319.40-7(d) before any cutting;
planing, or sawing of the raw lumber,
and within 30 days from the time the
lumber is released from the port of first
arrival.
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(¢) Tropical hardwoods. (1) Debarked. permitted on the means of conveyance {i) Derived from live, healthy,
Tropical hardwood logs and lumber that with the lumber, ynless the lumberand  plantation-grown trees in tropical areas;
have been debarked in accordance with  the other regulated articles are in or
§ 319.40-7(b) may be imported subject  separate holds or separate sealed (ii) Fumigated with methyl bromide

to the inspection and other
uirements of § 319.40-9.

2) Not debarked. Tropical hardwood
logs that have not been debarked may be
imported if fumigated in accordance
with §319.40-7(F)(1) prior to arrival in
the United States.

(3) Not debarked; small lots, Tropical
hardwood logs that have not been
debarked may be imported into the
United States, other than into Hawaii,
Puerto Rico, or the Virgin Islands of the
United States, if imported in a lot of 15
or fewer logs and subject to the
inspection and otherrequirements of
§319.40-9.

{d) Temperate hardwoods. Temperate
hardwood logs:and Tumber {with or
without bark) from all places except
countries in Asia that are wholly orin
part east of 60° East Longitude and
north ofthe Tropic of Cancer may be
imported if fumigated in accordance
with §319.40-7(f) prior to arrival in the
United States and subject to the
inspection and other requirements of
§319.40-9.

(€) Regulated articles associated with
exclusively tropical climate pests.
Regulated articles that have been
identified by a plant pest risk
assessment as associated solely with
plant pests that can successfully become
established only in tropical or,
subtropical climates may be imported if:

(1) 'l%e regulated article is imported
only to a destination in the continental
United States; and,

(2) the regulated article is not
impaorted into any tropical or
subtropical areas of the United States
specified in the permit.

§319.40-6 Universal importation options.
(a) Logs. Logs'may be imported if
prior te importation the logs have been
debarked in accordance with §319.40-
7(b) and heat treated in accordance with
§ 319.40-7(c). During the entire interval
between treatment and export the logs
must be stored and handled in a manner
whxch excludes any access to the logs
lant pests.

Lumber—-(l) Heat treated or heat
treated with -moisture reduction lumber.
Lumber that prior to importation has
been heat'treated in accordance with
§ 319.40-7(c), or heat treated with
moisture reduction in accordance with
§ 319-40-7(d), may be imported in
accordance with paragraphs (b)(1) (i)
and fii) of this section.

(i):During shipment to the United
States, no other regulated article (other
than solid wood packing materials) is

containers, or, if the lumber and other
regulated articles are mixed in a hold or
sealed container, all the regulated
articles have been heat treated in
accordance with §319.40-7(c), or heat
treated with moisture reduction in
accordance with § 319.40-7(d). Lumber
on the vessel’s deck must be ina sealed
container, unless it has been heat
treated with moisture reduction in
accordance with §319.40-7(d).

(ii) If lumber has been heat treated ‘in
accordance with §319.40-7(c), that fact
must be stated onthe importer
document, or by a permanent marking
on each piece of lumber in the form of
the letters “HT” or the words “Heat
Treated.” If lumber has been heat
treated with moisture reduction in
accordance with § 319.40-7(d), that fact
must be stated on'the importer
document, or by a permanent marking,
on each piece of lumber or on the cover
of bundles of lumber, in the form of the
letters “KD" or the words “Kiln Dried.”

(2) Raw lumber. Raw lumber,
including solid wood packing materials
imported as cargo, from all places
except countries in Asia that are wholly
or in part east of 60° East Longitude and
north of the Tropic of Cancer may be
imported in accordance with paragraphs
(b)(2) (i) and (ii) of this section.

(i) During shipment to the United
States, no other regulated article (other
than solid wood packing materials) is
permitted on'the means of conveyance
with the raw lumber, unless the taw
lumber and the other regulated articles
are in separate holds or separate sealed
containers. Raw Tumber on the vessel’s
deck must be in a sealed container.

(ii) The raw lumber must be
consigned to a facility operatingunder
a compliance agreement in accordance
with § 319.40-8 that requires the raw
lumber to be heat treated in accordance
with § 319.40-7(c) or § 319.40-7(d),
within 30 days from the time the lumber
is released from the port of first arrival.
If the raw Tumber is to'be cut, planed,
or sawed, the heat treatment must be
completed before any cutting, planing,
or sawing of the raw lumber.

(c) Wood chips and bark chips. Wood
chips and bark chips from any place
except countries in Asia that are wholly
or in part east of 60° East Longitude and
north of the Tropic of Cancer may'be
imported in accordance with this

ara :
£ (I)g!'!?lf’: wood chips or'bark chips
must be accempanied by an importer
document that states that the wood
chips or bark chips were either:

in accordance with § 319.40-7(1)(3) or
heat treated in accordance with
§ 319.40-7(c) or §319.40-7(d).

(2) During shipment to the United
States, no other regulated articles (other
than solid wood packing materials) are
permitted in the holds or sealed
containers carrying the wood chips or
bark chips.'Wood chips orbark chips on
the vessel's deck must be in a sealed
container.

(3) The wood chips or bark chips
must be free from rot at the time of
importation, unless accompanied by an
importer document stating that the
entire lot was fumigated with methyl
bromide in accordance with §319.40—
7(f)(3) or heat treated in accordance
with §319.40-7(c) or § 319.40-7(d).

(4) Wood chips or bark chips
imported in accordance with this
paragraph must be consigned to:a
facility operating under a compliance
agreement in-accordance with §319.40-
8. The wood chips or bark chips must.
be burned, heat treated in-accordance
with §319.40-7(c) or § 319.40-7(d), or
otherwise in a manner that
will destroy any plant pests asseciated
with the wood chips or bark chips,
within 30 days of arrival at the facility.
Ifthe wood chips or bark chips are to
be used for mulching or composting,
they must first be fumigated in
accordance with § 319.40-7(f)(3).or heat
treated in accordance with § 319.40-7(c)
or § 319.40-7(d).

(d) Wood mulch, humus, compost,
and litter. Wood mulch, humus,
compost, and litter may be imported if
accompanied by an importer document
stating that the wood mulch, humus,
compost, or litter was fumigated in
accordance with § 319.406-7(f)(3) or heat
treated in accordance with §319.40-7(c)
or § 319.40-7(d).

(e) Cork and bark. Cork and cork bark,
cinnamon bark, and other bark to be
used for food, manufacture of medicine,
or-chemical extraction may be imported
if free from rot at the time of

. importation and subject to the

inspection and other requirements of
§319.40-9.

§319.40-7 Treatmentsand safeguards.
(&) Certification of treatments or
safeguards. 1f APHIS determines that a
document required for the importation
of regulated articles is inaccurate, the
regulated articles which are the subject
of the certificate or other document
shall be refused entry into the United
States. In addition, APHIS may
determine not to accept any further
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certificates for the importation of
regulated articles in accordance with
this subpart from a country in which an
inaccurate certificate is issued, and
APHIS may determine not to allow the
importation of any or all regulated
articles from any such country, until
corrective action acceptable to APHIS
establishes that certificates issued in
that country will be accurate.

(b) Debarking. Except for raw lumber,
no more than 2 percent of the surface of
all regulated articles in a lot may retain
bark, with no single regulated article
retaining bark on more than 5 percent of
its surface. For raw lumber, debarking
must remove 100 percent of the bark.

(c) Heat treatiment, Heat treatment
must be performed only at a facility
where APHIS or an inspector authorized
by the national government of the
country in which the facility is located
has inspected the facility and
determined that its operation complies
with the standards of this paragraph.
Heat treatment procedures may employ
steam, hot water, kilns, exposure to
microwave energy, or any other method
(e.g., the hot water and steam
techniques used in veneerproduction)
that raises the temperature of the center
of each treated regulated article to at
least 56 °C and maintains the regulated
article at that center temperature for at
least 30 minutes. For regulated articles
heat treated prior to arrival in the
United States, during the entire interval
between treatment and export the
regulated article must be stored,
handled, or safeguarded in a manner
which excludes any reinfestation of the
regulated article by plant pests.

d) Heat treatment with moisture
reduction. Heat treatment with moisture
reduction may employ dry heat,
exposure to microwave energy, or any
other method that raises the temperature
of the center of each treated regulated
article to at least 56 °C, maintains the
regulated articles at that center
temperature for at least 30 minutes, and
reduces the moisture content of the
regulated article to 20 percent or less as
measured by an electrical conductivity
meter. For regulated articles heat treated
with moisture reduction prior to arrival
in the United States, during the entire
interval between treatment and export
the regulated article must be stored,
handled, or safeguarded in a manner
which excludes any reinfestation of the
regulated article by plant pests.

(e) Surface pesticide treatments. All
United States Environmental Protection
Agency registered surface pesticide
treatments are authorized for regulated
articles imported in accordance with
this subpart. Surface pesticide
treatments must be conducted in

accordance with label directions
approved by the United States
Environmental Protection Agency.
When used on heat treated logs, a
surface pesticide treatment must be first
applied within 48 hours following heat
treatment. The surface pesticide
treatment must be repeated at least
every 30 days during storage of the
regulated article, with the final
treatment occurring no more than 30
days prior to departure of the means of
conveyance that carries the regulated
articles to the United States.

(f) Methyl bromide fumigation. The
following minimum standards for
methyl bromide fumigation treatment
are authorized for the regulated articles
listed in paragraphs (f)(1) through (1)(3)
of this section. Any method of
fumigation that meets or exceeds the
specified temperature/time/
concentration products is acceptable.

(1) Logs—{i) T-312 Alternative. The
entire log and the ambient air must be
at a temperature of 5 °C or above
throughout fumigation. The fumigation
must be conducted using schedule T-
312 contained in the Treatment Manual.
In lieu of the schedule T-312 methyl
bromide concentration, fumigation may
be conducted with an initial methyl
bromide concentration of at least 240 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
17,280 gram-hours calculated on the
initial methyl bromide concentration.

(ii) T-404 Alternative. The entire log
and the ambient air must be ata
temperature of 5 °C or above throughout
fumigation. The fumigation must be
conducted using schedule T—404
contained in the Treatment Manual. In
lieu of the schedule T—404 methyl
bromide concentration, fumigation may
be conducted with an initial methyl
bromide concentration of at least 120 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
1920 gram-hours calculated on the
initial methyl bromide concentration.

(2) Lumber. The lumber and the
ambient air must be at a temperature of
5 °C or above throughout fumigation.
The fumigation must be conducted
using schedule T-404 contained in the
Treatment Manual. In lieu of the
schedule T—404 methyl bromide
concentration, fumigation may be
conducted with an initial methyl
bromide concentration of at least 120 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
1920 gram-hours calculated on the
initial methyl bromide concentration.

(3) Regulated articles other than logs
or lumber. (i) If the ambient air and the
regulated articles other than logs or
lumber are at a temperature of 21 °C or
above throughout fumigation, the
fumigation must be conducted using
schedule T—404 contained in the
Treatment Manual. In lieu of the
schedule T-404 methyl bromide
concentration, fumigation may be
conducted with an initial methyl
bromide concentration of at least 48 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
760 gram-hours calculated on the initial
methyl bromide concentration.

(i) If the ambient air and the
regulated articles other than logs or
lumber are at a temperature of 4.5-20.5
°C throughout fumigation, the
fumigation must be conducted using
schedule T—404 contained in the
Treatment Manual. In lieu of the
schedule T-404 methyl bromide
concentration, fumigation may be
conducted with an initial methyl
bromide concentration of at least 120 g/
m3 with exposure and concentration
levels adequate to provide a
concentration-time product of at least
1920 gram-hours calculated on the
initial methyl bromide concentration.

(g) Preservatives. All preservative
treatments that use a preservative
product that is registered by the United
States Environmental Protection Agency
are authorized for treatment of regulated
articles imported in accordance with
this subpart. Preservative treatments
must be performed in accordance with
label directions approved by the United
States Environmental Protection
Agency.

§319.40-8- Processing at facilities
operating under compliance agreements.

(a) Any person who operates a facility
in which imported regulated articles are
processed may enter into a compliance
agreement to facilitate the importation
of regulated articles under this subpart.
The compliance agreement shall specify
the requirements necessary to prevent
spread of plant pests from the facility,
requirements to ensure the processing
method effectively destroys plant pests,
and the requirements for the application
of chemical materials in accordance
with the Treatment Manual. The
compliance agreement shall also state
that inspectors must be allowed access
to the facility to monitor compliance
with the requirements of the compliance
agreement and of this subpart.
Compliance agreement forms may be
obtained from the Administrator or an
inspector. '
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(b) Any compliance agreement may be of first arrival unless and until.an (2) Country and locality, if known,
canceled by the inspector who is inspector notifies the person, in writing  where the tree from which the regulated

supervising its enforcement, orally or in
writing, whenever the inspector finds
that the person who entered into the
compliance agreement has failed to
comply with the.conditions of the
compliance agreement. If the
cancellation is oral, the decision to
cancel the compliance agreement and
the reasons for cancellation of the
compliance agreement shall be
confirmed in writing, as promptly as
circumstances permit. Any person
whose compliance agreement has been
canceled may a: the decision in
writing to the Administrator within 10
days after receiving written notification
of the cancellation. The appeal shall
state all of the facts and reasons upon
which the person relies to show that the
compliance agreement was wrongfully
canceled. The Administrator shall grant
or deny the appeal, in writing, stating
the reasons for granting or denying the
appeal, as promptly as circumstances
permit. If thereis a conflict asto.any
material fact and the person whose
compliance agreement has been
canceled requests a hearing, a hearing
shall be held to resolve the conflict.
Rules of practice concerning the hearing
will be adopted by the Administrator.

§319/40-9 Inspection and other
requirements at port of first arrival.

(a) Procedures forall regulated
articles. (1) All imported regulated
articles shall'be inspected at the port of
first arrival. If the inspector finds signs
of plant pests on.orin the regulated
article; or finds that the regulated article
may have been associated with other
articles infested with plant pests, the
regulated article shall be cleaned or
treated as required by an inspector, and
the regulated article and any products of
the regulated article shall also be subject
to reinspection, cleaning, and treatment
at'the option of an inspector at any time
and place before all applicable
requirements of this subpart have been
accomplished.

(2) Regulated articles shall be
assembled forinspection at the port of
first arrival, or at any other place
prescribed by an inspector, at a place
and time and in a manner designated by

anins :

(3)if an inspector finds that an
imported regulated article is so infested
with a plant pestthat, in the judgment
of the inspector, the regulated article
cannot be cleaned ortreated, or contains
soil or.other prohibited contaminants,
the entire lot:may be réfused entry into
the United States.

(4) No person shall move any
imported regulated article fromthe port

or through an electronic database, that
the regulated article:

(i) Is in compliance with all
applicable regulations and has been
inspected and found to be apparently
free of plant ;8or,

(ii) Has been inspected and the
inspectorrequires reinspection,
cleaning, ortreatment of the regulated
article at a place other than the port-of
first arrival.

(b) Notice of arrival; visual

examination of regulated articles at port

of first arrival.
1) At least 7 days prior to the
expected date of arrival in the United

States of a shipment of regulated articles

imported in accerdance with this
subpart, the permittee or his or her
agent must notify the APHIS Officer in
Charge at the port of arrival of the date
of expected arrival. The address and
telephone number of the APHIS Officer
in Charge will be specified in any
specific permit issued by APHIS.* This
notice ' may be in writing orby
telephone. The notice must include the

number of any specific permit issued for

the regulated articles; the name, if any,

of the means of conveyance carrying the
regulated arficles; the type and quantity

ofthe regulated articles; the expected
date of arrival; the country of origin of
the regulated articles; the name and the
number, if any, of the dock where the
regulated articles are to be unloaded;
and the name of the importer or broker
at'the port of arrival.

(2) Imported regulated articles which
have been debarked in accordance with
§319.40-7(b) and can be safely and
practically inspected will be visually

examined for plant pests by an inspector

at the port-of first arrival. If plant pests
are found on or in the regulated articles
or if the regulated article cannot be
safely and practically inspected, the
regulated articles must betreated in

accordance with the Treatment Manual.

(c) Marking and identity of regulated
articles. Any regulated article, at the
time of importation shall bear on the

outer container (if in a container), on the

regulated article (if not in a container),
or on a:document accompanying the
regulated article the following
information:

(1) General nature and quantity of the

regulated articles;

3 Certain regulated articles may-also be subject to
§319.56, or to Noxious Weed Act regulations under

part 360 of this chapter, or to Endangered Species
Act regulations under parts 355 and 356 of this
chapter and 50 CFR parts 17 and 23.

4 A list of APHIS Officers in Charge may be
obtained from the Administrator, APHIS, c/o PPQ,
Port Operations, room 835, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.

article was derived was grown;

(3) Name and address of the person

Name and address of consignee of
ated article;
(5) Identifying shipper's mark and
umber; and

(6) Number ofthe permit (if one was

issued) authorizing the importation of

the regulated article into the United

States.

(d) Sampling for plant pests at port of
imported ted

imperting the regulated article;
@
e

n

firstarrival. Any

article may be sampled for plant pests
at the port of first arrival, If an inspector
finds it necessary to order treatment of
a regulated article at the port of first

arrival, any sampling will be done prior

to treatment.

§319.40-10 Costsand charges.

The services of an inspectar during
regularly assigned hours of duty and at
the usual places of duty shall be
furnished without cost to.the importer.s
The inspector may require the importer
to furnish any labor, chemicals, packing
materials, or ether supplies ired in

i articles under this
subpart. APHIS will not be responsible
for any costs or charges, other than
those identified in this section.
§319.40-11 Plant pest risk assessment
standards.

When evaluating a request to import
a regulated article not allowed
importation under this subpart, or a
request to import a regulated article
under conditions otherthan those
prescribed by this subpart, APHIS will
conduct the following analysis to
determine the plant pest risks associated
with-each requested importation in
order to determine whether or not te
issue a permit under this subpart or to
propose regulations establishing
conditions for the importation into the
United States of the regulated article.

(a) Collecting commodity information.

(1) APHIS will evaluate the
application for information describing
the regulated article and the origin,
processing, treatment, and handling of
the regulated article; and

(2) APHIS will evaluate history of past
plant pest interceptions or introductions
(including data from foreign countries)
associated with the regulated article.

(b) Cataloging quarantine pests. For
the regulated article specified in an
application, APHIS will determine what
plant pests or potential plant pests are
associated with the type of tree from

s Provisions relating to costs for other services of

an inspector are contained in part 354 of this
chapter.
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which the regulated article was derived,
in the country and locality from which
the regulated article is to be exported. A
plant pest that meets one of the
following criteria is a quarantine pest
and will be farther evaluated in
accordance with paragraph (c) of this
section:

(1) Non-indigenous plant pest not
present in the United States;

(2) Non-indigenous plant pest, present
in the United States and capable of
further dissemination in the United
States;

(3) Non-indigenous plant pest that is
present in the United States and has
reached probable limits of its ecological
range, but differs genetically from the
plant pest in the United States in a way
that demonstrates a potential for greater
damage potential in the United States;

(4) Native species of the United States
that has reached probable limits of its
ecological range, but differs genetically
from the plant pest in the United States
in a way that demonstrates a potential
for greater damage potential in the
United States; or

(5) Non-indigenous or native plant
pest that may be able to vector another
plant pest that meets one of the criteria
in paragraphs (b} (1) through (4) of this
section.

(c) Determining which quarantine
pests to assess.

(1) APHIS will divide quarantine
pests identified in paragraph (b) of this
section into groups depending upon
where the plant pest is most likely to be
found. The plant pests would be
grouped as follows:

(i) Plant pests found on the bark;

(ii) Plant pests found under the bark;
and

(i) Plant pests found in the wood.

(2) APHIS will subdivide each of the
groups in paragraph (c)(1) of this section
into associated taxa.

(3) APHIS will rank the plant pests-in
each group in paragraph (c)(2) of this
section according to plant pest risk,
based on the available biological
information and demonstrated plant
pest importance.

(4) APHIS will identify any plant
pests ranked in graph (c)(3) of this
section for which plant pest risk
assessments have previously been
performed in accordance with this
section. APHIS will conduct individual
plant pest risk assessments for the
remaining t rosts starting with the
highest plant pest{s) in each
group.

(5) The number of plant pests in each
group to be evaluated through
individual risk assessment
will be based on biological similarities
of members of the group as they relate

to measures taken in connection with
the importation of the regulated article
to mitigate the plant pest risk associated
with the regulated article. For example,
if the plant pest risk assessment for the
highest ranked plant pest indicates a
need for a mitigation measure that
would result in the same reduction of
risk for other plant pests ranked in the
group, the other members need not be
subjected to individual plant pest risk
assessment.

(d) Gonducting individual plant pest
risk assessments. APHIS will evaluate
each of the plant pests identified in
paragraph {(c)(4) of this section by:

(1) Estimation of the probability of the
plant pest being on, with, or in the
regulated article at the time of
importation;

(2) Estimation of the probability of the
plant pest surviving in transit on the
regulated article and entering the United
States undetected;

(3) Estimation of the probability of the
plant pest colonizing once it has entered
into the United States;

(4) Estimation of the probability of the
plant pest spreading beyond any
colonized area; and

(5) Estimation of the damage to plants
that could be expected upon
introduction anxg dissemination within
the United States of the plant pest.

(e) Estimating unmitigated overall
plant pest risk. APHIS will develop an
estimation of the overall plant pest risk
associated with importing the regulated
article based on compilation of
individual plant pest risk assessments
performed in accordance with
paragraph {d) of this section.

() Evaluating available requirements
to determine whether they would allow
safe importation of the regulated article.
The requirements of this subpart, and
any other requirements relevant to the
regulated article and plant pests
involved, will be compared with the
individual plant pest risk assessments
in order to determine whether particular
conditions on the importation of the
regulated article would reduce the plant
pest risk to an insignificant level. If
APHIS determines that the imposition
of particular conditions on the
importation of the regulated article
could reduce the plant pest risk to an
insignificant level, and determines that
sufficient APHIS resources are available
to implement or ensure implementation
of the conditions, APHIS will
implement rulemaking to allow
importation of the regulated
article under the conditions identified
by the plant pest risk assessment
process,

Subpart—Packing Materials

§319.69 [Amended]

9. The introductory language to
§ 319.69 would be removed.

10. In § 319.69, paragraph (a), the
phrase “On and after July 1, 1933, the"
would be removed and the word *“The"
would be added in its place.

11. In § 319.69, paragraph (b), the
phrase “On and after June 8, 1953, the”
would be removed and the word “The"
would be added in its place.

12. In §319.69, paragraph (b)(3)
would be removed, and paragraphs
(b)(4) and (b)(5) would be redesignated
as paragraphs (b)(3)'and (b)(4)
respectively.

13. In § 319.69a, paragraph (a) would
be amended by removing the phrase
“(b)(1), (3), and (4)” and adding the
phrase “(b)(1) and (3)" in its place.

Done in Washington, DC, this 13th day of
January 1994,

Patricia Jensen,

Acting Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 94-1230 Filed 1-19-94; 8:45 am)
BILLING CODE 3410-34-P

9 CFR Part 94
[Docket No. 93-159-1)

Change in Disease Status of Germany
Because of Rinderpest and Foot-and-
Mouth Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule,

SUMMARY: We are proposing to declare
Germany free of rinderpest and foot-
and-mouth disease. Rinderpest has not
existed in Germany since 1870 and
there have been no outbreaks of foot-
and-mouth disease since January 1988.
This proposed revision would remove
the prohibition on the importation from
Germany into the United States of
ruminants and fresh, chilled, and frozen
meat from ruminants, and would relieve
restrictions on the importation from
Germany of milk and milk products
from ruminants. This proposal, if
adopted, would not relieve restrictions
on the importation from Germany of
swine and fresh, chilled, and frozen
meat from swine, because Germany has
not been declared free of hog cholera
and swine vesicular disease.

We are also proposing te add
Germany to a list of countries that,
although declared free of rindgypest and
foot-and-mouth disease, are subject to
restrictions on the importation of their
meat and other animal products into the
United States. Finally, we are also
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proposing to add Germany to the list of
countries from which the importation
into the United States of llamas and
alpacas is restricted.

DATES: Consideration will be given only
to comments received on or before
March 21, 1994.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93~
159-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m, and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202-690-
2817) to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr. -
Elizabeth Klontz, Staff Veterinarian,
Import-Export Products Staff, National
Center for Import and Export, VS,
APHIS, USDA, room 758A, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-7830.

SUPPLEMENTARY INFORMATION:

Background

The reguiations in 9 CFR part 94
(referred to below as “the regulations”)
govern the importation into the United
States of specified animals and animal
products to prevent the introduction
into the United States of various
diseases, including rinderpest, foot-and-
mouth disease (FMD), bovine
spongiform encephalopathy, African
swine fever, hog cholera, and swine
vesicular disease (SVD). These are
dangerous and destructive
communicable diseases of ruminants
and swine. .

Section 84.1(a)(1) of the regulations
provides that rinderpest or FMD exists
in all countries of the world except
those listed in § 94.1(a)(2), which are
declared to be free of both diseases. We
are proposing to add Germany to that
list.

We will consider declaring a country
to be free of rinderpest and FMD if there
have been no reported cases of the
diseases in that country for at least the
previous 1-year period and no
vaccinations for rinderpest or FMD have
been administered to swine or
ruminantg in that country for at least the
previous 1-year period. In the case of
Germany, rinderpest has not occurred
since 1870, there have been no
outbreaks of FMD since January 1988,

and vaccinations for FMD were
discontinued in March 1991.

Germany has applied to the U.S.
Department of Agriculture (USDA) to be
recognized as free of rinderpest and
FMD. The Animal and Plant Health
Inspection Service (APHIS) has
reviewed the documentation submitted
by the government of Germany in
support of its request. In addition, a
team of APHIS officials recently
conducted an on-site evaluation of the
animal health program in Germany in
regard to the FMD and rinderpest
situation in that country. The evaluation
consisted of a review of the capability
of Germany’s veterinary services,
laboratory and diagnostic procedures,
vaccination practices, and the
administration of laws and regulations
to ensure against the introduction of
FMD and rinderpest into Germany
through the importation of animals,
meat, animal products, and garbage. The
APHIS officials conducting the on-site
evaluation concluded that Germany is
free of FMD and rinderpest. Details
concerning the on-site evaluation are
available upon written request from the
person listed under FOR FURTHER
INFORMATION CONTACT.

Based on the information discussed
above, we believe that Germany
qualifies for listing in § 94.1(a)(2) of the
regulations as a country declared free of
rinderpest and FMD. This action would
remove the prohibition on the
importation from Germany of ruminants
and fresh, chilled, and frozen meat from
ruminants, and would relieve -
restrictions on the importation from
Germany of milk and milk products
from ruminants. Importations from
Germany of swine and fresh, chilled, or
frozen meat from swine would continue
to be restricted under the regulations
because Germany has not been declared
free of hog cholera and SVD.

Special Restrictions

We also propose to add Germany to
the list in §94.11(a) of countries
declared to be free of rinderpest and
FMD that are subject to restrictions on
the importation of their meat and other
animal products into the United States.
The countries listed in § 94.11(a) are
subject to these restrictions because
they:

1. Supplement their national meat
supply by importing fresh, chilled, or
frozen meat of ruminants or swine from
countries that are designated in § 94:1(a)
as infected with rinderpest or FMD;

2. Have a common land border with
countries designated as infected with _
rinderpest or FMD; or

3. Import ruminants or swine from
countries designated as infected with

rinderpest or FMD under conditions less
restrictive than would be acceptable for
importation into the United States.

rmany supplements its national
meat supply by the importation of fresh,
chilled, and frozen meat of ruminants
and swine from countries designated in
§94.1(a)(1) as countries in which
rinderpest or FMD exists. As a result,
even though Germany appears o qualify
for designation as a country free of
rinderpest and FMD, the meat and other
animal products produced in Germany
may be commingled with the fresh,
chilled, or frozen meat of animals from
a country in which rinderpest and FMD
exists, resulting in an undue risk of
introducing rinderpest or FMD into the
United States. Additionally, Germany
has common land borders with Austria,
the Czech Republic, Luxembourg, and
Switzerland, which are designated in
§94.1(a)(1) as countries in which
rinderpest or FMD exists.

Therefore, we are proposing that meal
and other animal products of ruminants
and swine, and ship stores, airplane
meals, and baggage containing these
meat gr animal products, imported into
the United States from Germany be
subject to the restrictions specified in
§94.11 of the regulations, in addition to
other applicable requirements of title 9,
chapter III. The restrictions placed on
meat and meat products of ruminants
and swine in § 94.11 generally require
that the meat be:

1. Prepared in an inspected
establishment that is eligible to have its
products imported into the United
States under the Federal Meat
Inspection Act; and

2. Accompenied by an additional
certificate, issued by an animal'health
official of the national government of
the country declared free of the disease,
assuring that the meat and meat
products have not been commingled
with or exposed to meat or other meat
products originating in, imported from,
or transported through a country
infected with rinderpest or FMD, and
are otherwise handled in accordance
with the requirements of § 94,11.

We also propose to add Germany to
the list in § 94.1(d)(1) of countries in
which rinderpest or FMD has been -
known to exist and that were declared
free of rinderpest and FMD on or after
September 28, 1990. All countries in
which rinderpest or FMD has been
known to exist and that were declared
free of rinderpest and FMD on or after
September 28, 1990, must be added to
this list. Adding Germany to this list
would restrict the importation or entry
of llamas and alpacas from Germany
into the United States, unless in
accordance with 9 CFR 92.435. °
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Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12866.

This proposed rule, if adopted, would
add Germany to the list in part 94 of
countries declared to be free of
rinderpest and FMD. This action would
remove the prohibition on the
importation into the United States from
Germany of rauminants and fresh, >
chilled, and frozen meat from
ruminants, and would relieve
restrictions on the importation from
Germany of milk and milk products
from ruminants. This action would not
relieve restrictions on the importation of
live swine and fresh, chilled, and frozen
meat of swine from Germany because
Germany is still considered to be
affected with hog cholera and SVD.

Based on available information, the
Department does not anticipate a major
increase in exports of ruminants and
fresh, chilled, or frozen meat of
ruminants from Germany into the
United States as a result of this
proposed rule.

The value of total U.S. imports of
cattle in 1992 was $1.24 billion; U.S.
imports of sheep in 1992 totaled about
$2 million. The United States did not
import any cattle or sheep from
Germany during 1992. In fact, no cattle
or sheep were imported into the United
States from any country in Western
Europe during 1992 (USDA, National
Agricultural Statistical Service [NASS],
Agricultural Statistics Board [ASB]
“Agricultural Statistics, 1992""). Western
Europe is not a source of ruminants for
the United States and we anticipate that
any increase in the importation of
ruminants from Germany as a result of
this rule would have a negligible impact
on existing trade patterns.

Currently, due to APHIS restrictions,
the United States does not import
uncooked meat or meat products from
Germany. In 1991, total meat production
in the United States (excluding pork)
was just under 10.7 million metric tons,
while total meat production in German
(excluding pork) was 2.2 million metric
tons, about 20 percent of United States
production. It is improbable that
Germany would begin to export any
significant portion of its meat products
to the United States as a result of this
rule. Therefore, we estimate that the
effect of this rule on domestic meat
prices or supplies would be
insignificant.

Similarly, we do not anticipate a
major increase in exports of milk and
milk products from Germany into the
United States as a result of this
proposed rule. Importation into the
United States of daigeproducts.
except for casein and r caseinates,
is restricted by quotas. Furthermore,
while the United States imports more
than half of the casein produced in the
world and the regulations allow casein
and other caseinates to be imported
from countries where rinderpest or FMD
exists (if the importer has applied for
and obtained written permission from
the Administrator), Germany currently
exports only a8 small amount of casein
to the United States. For example, in
1992, the United States imported 95,000
metric tons of casein worldwide, but
only about 2,400 metric tons (2.53
percent of worldwide imports) from
Germany. uently, we believe that
declaring Germany free of rinderpest
and FMD will have no significant effect
on the amount of casein imported into
the United States.

The effect of declaring Germany free
of rinderpest and FMD on the trade in
bovine and semen would also
be minimal. The United States is a net
exporter of bovine embryos and semen;
in 1991, the value of bovine embryo and
semen exports totalled to $46.5 million
and 10.2 million, respectively, while
imports amounted to only $2.7 million
and $89,159, respectively. Though
similar trade data was not available for
Germany, we believe that due to the
relatively small size of the German
market, any increase in the export of
bovine em and semen from
Germany would have a minimal impact
on the United States market.

It is not likely that many United
States importers, all of whom are
considered small entities by Small
Business Administration standards
(defined as having fewer than 100
employees), would be interested in
importing bovine embryos and semen
from Germany. APHIS expects that the

value of any imports would be minimal -

in comparison to the domestic
production of these entities.

Under these circumstances, the
Administrator of the Animal’and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities,

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted:

(1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted;

(2) No retroactive effect will be given
to-this rule; and

(3) Administrative will
not be required before parties may file
suit in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this proposed rule have been approved
by the Office of nt and
Budget (OMB), and there are no new
requirements. The assigned OMB
control number is 0579-0015.

List of Subjects in 8 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Pouitry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we propose to amend 9
CFR part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), VELOGENIC
VISCEROTROPIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
would be revised to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 11.8.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, and 1341, 136, and 136a; 31
U.S.C. 9701;42 US.C. 4331, 4332; 7 CFR
2.17,2.51, and 371.2(d).

§94.1 [Amended]

2. In § 94.1, paragraph (a)(2) would be
amended by adding “'Germany,”
immediately after “France,”.

3. In §94.1, paragraph (d)(1) would be

amended by adding “Germany,”
immediately after “'France,”.
§94.11 [Amended]

4.In §94.11, paragraph (a), the first
sentence would be amended by adding
“Germany,"” immediately after
“France,". -

Doné in Washington, DC, this 13th day of
January 1994.
Patricia Jensen,
Acting Assistant Secretary, Marketing and
Inspection Services.
[FR Doc. 94-1366 Filed 1-19-94; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Alrspace Docket No. 93-ACE-02]
Proposed Establishment of Class E
Airspace; Harvard, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
establish Class E airspace extending
from 700 feet above the surface at
Harvard, Nebraska. The development of
a standard instrument approach
procedures (SIAP) at Harvard State
Airport, Harvard, Nebraska, utilizing the
Hastings, Nebraska, VHF
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME) as a
navigational aid, has made this proposal
necessary. The intended effect of this
proposal is to provide adequate
controlled airspace for aircraft executing
the SIAP at Harvard, Nebraska.

DATES: Comments must be received on
or before March 7, 1994,

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ACE-530,
Federal Aviation Administration,
Docket No. 93-ACE-02, 601 East 12th
Street, Kansas City, Missouri 64106.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Central Regional Office
at the address shown above, between 9
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

An informal docket may also be
examined during normal business hours
in the Office of the Manager, System
Management Branch, Air Traffic
Division, at the address shown above.
FOR FURTHER INFORMATION CONTACT:
Kathy J. Randolph, Airspace
Technician, System Management
Branch, ACE-530c, Federal Aviation
Administration, 601 East 12th Street,
Kansas City, Missouri 64106; telephone
number: (816) 426—3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall

regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made; “Comments to
Airspace Docket No. 93-ACE-02."” The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the System
Management Branch, Air Traffic
Division, at 601 East 12th Street, Kansas
City, Missouri, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, Air Traffic
Division, 601 East 12th Street, Kansas
City, Missouri 64106. Communications
must identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Harvard
State Airport, Harvard, Nebraska,
extending upward from 700 feet.or more
above the surface. The development of
a new SIAP at Harvard State Airport,
Harvard, Nebraska, based on the
Hastings VOR/DME, made this proposal
necessary. The intended effect of this
proposal is to provide adequate Class E
airspace the aircraft executing the VOR/
DME area navigation (RNAV) SIAP at
Harvard State Airport, Harvard,
Nebraska. The coordinates for this
airspace docket are based on North
American Datum 83. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth

when designated in conjunction with an
airport are published in Paragraph 6005
of FAA Order 7400.9A dated June 17,
1993, and effective September 16, 1993,
which is incorporated by reference in 14
CFR 71.1 (58 FR 362398; July 6, 1993).
The Class E airspace designation listed
in this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore (1) is not a “significant
regulatory action’’ under Executive
Order 12866; (2) is not a “'significant
rule”” under DOT Regulatory Policies
and Procedures (44 FR 11034; Februzary
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated will not have a
significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
roposes to amend 14 CFR part 71 as
ollows: :

PART 71—[AMENDED]

1. The authority citation feor part 71
continues to read as follows:

Authority: 49 U.S.C, app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 48 U.S.C. 106(g); 14 CFR
11.69. P

§71.1 [Amended]

2, The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas

extending upward from 700 feet or more
above the surface of the earth.

- - - * *

ACE NE ES5 Harvard, NE [New]
Harvard State Airport, NE
(lat. 40°39'15” N, long. 98°04'31” W)
Hastings VOR/DME (lat. 40°36’16" N, long.
98°25'47” W)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
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radius of the Harvard State Airport and
within 2 miles each side of the 180-degree
bearing of the Harvard State Airport
extending from the 6.4-mile radius to 10
miles south of the airport.

» * * * *

Issued in Kansas City, Missouri, on January
7,1994.
Herman J. Lyons,
Acting Manager, Air Traffic Division, Central
}lwg.‘un.
[FR Doc. 94-1353 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 275 and 279
[Release No. IA-1401; §7-2-94]
RIN 3235-AG02

Disclosure by investment Adyvisers
Regarding Wrap Fee Programs

AGENCY: Securities and Exchange
Commission,

ACTION: Proposed rule and form
amendments.

SUMMARY: The Commission is proposing
for comment rule and form amendments
that would specify the information that
registered investment advisers that are
sponsors of “wrap fee” programs would
be required to provide to prospective
clients in those programs. The
amendments are intended to provide
prospective wrap fee program clients
with important information regarding
the cost of the programs and the services
provided.
DATES: Comments on the proposals
should be received on or before March
7,1994,
ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. All comment
letters should refer to File No. S7-2-94.
All comments received will be available
for public inspection and copying in the
Commission’s Public Reference Room,
450 Fifth Street, NW., Washington, DC
20549.
FOR FURTHER INFORMATION CONTACT: Eric
C.Freed, Senior Attorney, or Robert E.
Plaze, Assistant Director, (202) 272
2107, Office of Disclosure and
Investment Adviser Regulation, Division
of Investment Management, 450 Fifth -
Street, NW., Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today is proposing for comment:

(1) Amendments to Form ADV [17
CFR 279.1) under the Investment

_ Advisers Act of 1940 [15 U.S.C. 80b-1

et seq.] (the “Advisers Act”) to require
advisers that sponsor wrap fee programs
(““sponsors”) to file with the
Commission as part of Form ADV a
document (the “wrap fee brochure”')
containing certain disclosure about the
sponsor and its wrap fee programs in a
narrative (rather than check-the-box)
format.

(2) Amendments to rule 204-3 under
the Advisers Act [17 CFR 275.204-3] to
require sponsors to deliver the wrap fee
brochure to current and prospective
wrap fee program clients in lieu of the
disclosure document they are required
to deliver to other clients and
prospective clients,

(3) Related amendments to rule 204
1 under the Advisers Act [17 CFR
275.204~1] setting forth the
requirements for updating the wrap fee
brochure.

I. Background

In recent years, arrangements known
as “‘wrap fee” programs have become
increasingly popular among broker-
dealers, investment advisers
(“advisers"), and investors. 1 Typically,
a wrap fee program provides an investor
with a bundle of investment services,
including asset allocation, portfolio
management, custody of client funds
and securities, execution of client
transactions, and monitoring of portfolio
manager performance for a single
“wrap"” fee, generally a percentage of
assets under management. The wrap fee
client is not charged brokerage
commissions on a transactional basis.
The sponsor, often a broker-dealer or an
affiliate of a broker-dealer, selects or
assists clients in selecting an adviser or
advisers (who may or may not be
affiliated with the sponsor) to manage
the client’s portfolio (the “portfolio
manager”’) and periodically reviews the
performance of the portfolio manager or
managers.

The sponsor of a wrap fee program is
generally required to register as an
adviser under the Advisers Act.2 A

15ee, e.g.,, Brown, The ‘Wrap-Fee Account:
Worth What It Costs?, Phila. Inquirer, Aug. 8, 1993,
at E1; What's the Wrap?, The Economist, July 31,
1993, at 72; Shedding Light on Those Hot New
Wrap Accounts, Boston Globe, May 13, 1993, at B1;
White, As Money Rolls In, Meet the “Kings of
Wrap", Wall St. J.; Apr. 22, 1992, at C1.

2See National Regulatory Services, Inc. (pub.
avail. Dec 2, 1992). The portfolio manager would
also be an investment adviser unless subject to an
exception from the Advisers Act. See Section
202(a)(11)(A) of the Adviser Act [15 U.S.C. 80b-
2(a)(11)(A) (banks and bank holding companies are
not investment advisers). The requirements of
current Part I of Form ADV elicit relevant
information about portfolio manager participation
in wrap fee programs, see National Regulaiory
Services supra, and are not being proposed to be

registered adviser is required to file and
keep current Form ADV, the form used
to register as an adviser with the
Commission under section 203 of the
Advisers Act (15 U.S.C. 80b-3) and with
all states that require adviser
registration.3 A registered adviser must
also deliver a written disclosure
statement or “brochure” to prospective
clients of the adviser and annually offer
to deliver the brochure to existing
clients. Part II of Form ADV (“Part 11")
sets forth the information that must be
included in the brochure required by
rule 204-3. An adviser has the option to
use Part II, which consists of a series of
questions answered by checking the
appropriate boxes as well as some
narrative information, as the required
brochure, or to prepare a separate
narrative brochure containing, at a
minimum, the information required by
Part 1.+ .

The proposed amendments would
specify the content, format, and delivery
requirements of the brochure that a
sponsor of a wrap fee program must
provide clients and prospective clients.s
The proposed amendments are intended
to facilitate the development of clear,
concise and informative wrap fee
brochures.s

amended. Because of the similarity between the
services portfolio managers provide to wrap
program clients and the services they provide to
other clients, there does not appear {o be a need to
require generally that portfolio managers prepare a
separate disclosure document for wrap fee program
clients. In certain limited circumstances, however,
the proposed amendments would require that the
portfolio manager provide a brochurs to wrap
program clients that is separate from the brochure
it provides to other portiolio management clients.
See Section 11.C.4 infra. '

3 Uniform Form ADV was developed by the
Commission and the North American Securities
Administrators Association, Inc. (“NASAA”), the
national organization of state securities
administrators, to remove unnecessary
administrative burdens on investment advisers
registering with more than one governmental entity.
See Investment Advisers Act Rel. No. 991 (Oct. 15,
1985) [S0 FR 42903 (Oct. 23, 1985)). The propased
amendments were prepared in cooperation with
NASAA, which has voted to endorse the proposal
of the amendments. See NASAA Reports (CCH)
94101 (Oct. 1993),

4 Paragraph (a) of rule 204-3 [17 CFR 275.204—

a)).

SPart I1 does not currently set forth disclosure
requirements specific to wrap fee programs. The
current form requires disclosure, however,
regarding the adviser's fees and services, which
encompasses wrap fee programs. Investment
advisers, as fiduciaries, also have an obligation
independent of the requirements of any form to
disclose to clients all material facts about the
advisory relationship. See SEC'v. Capital Gains
Research Bureau, 375 U.S. 180, 191, 201 (1963);
Laird v. Integrated Resources, 897 F,2d 826, 835
(5th Cir. 1980); Investment Advisers Act Rel. No.
1092 (Oct. 8, 1987) {52 FR 38400 (Oct. 16, 1987]).

¢ Of course, compliance with the proposed
amendments would not relieve an adviser of the
obligation to disclose material facts that would not

Continued
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I1. Discussion

As the organizer of the program and
the principal contact with clients, a
wrap fee sponsor is generally in & better
position than the portfolio manager to
provide prospective clients with a basic
description of the p . Therefore,
the proposed amendments would
require the sponsor, rather than the -
portfolio manager, to provide the basic
disclosure regarding the operations of
and the services offered by the program.
As discussed in greater detail below, the
proposed amendments would require
that the sponsor disclose this
information in a separate document
provided in lieu of the brochure the
sponsor provides to its other advisory
clients,?

A sponsor would need to include only
abbreviated disclosure about its wrap
fee programs in the narrative portions of
the grochure it delivers to clients
outside the wrap fee programs,
Comment is requested on whether an
instruction to this effect should be
added to Form ADV,

A. Applicability of Disclosure
Requirements

1. The “Wrap Fee Program™

The wrap fee brochure would be
required to be delivered only by
sponsors of wrap fee programs. A “wrap
fee program” would be defined to
include a program under which an
client is charged a specified fee or {ees
not based directly upon the transactions
in the client’s account for investment
advisory services and execution of
transactions.® The investment advisory
services could include, among other
services, advice regarding the selection
of investment managers.®

In certain wrap fee programs, a fee is
charged for advice regarding the
allocation of client assets among mutual

be specifically req d by the dments. See
paragraph (e) of rule 204-3 [17 CFR 275.204-3(e}].

7 See Section ILB infra.

* Proposed parsgraph (g)(4) of rule 204-3; Item 1
of praposed Schedule H of Form ADV (“Schedule
H'"). Other sarvices, such as custody, may also be
provided.

9 A single “program” may provide clients with a
choice of fee arrangements: a wrep feeora
traditional arrangement under which brokerage is
paid for {on a transactional basis) separately from
advisory sarvices. Under the propossd
amendments, the sponsor would provide a
prospective client of such a progrem with only its

wrap fee brochure, which would describe both fee
arrangements. A wrap fee sponsor that offers
traditional advisory services outside of the wrap foe

rogram would be required to deliver two

ures (its wrap fee brochure and its general

brochure) to a prospective client being offered both
the wrap fee program and traditional advisory
services. See proposed paragraph (f) of rule 204-3
(wrap fee brochure delivered to clients and
prospective clients of the wrap fee program).

funds affiliated with the sponsor. Unlike
typical wrap fee programs, these
programs contemplate
recommendations of mutual funds (and
their advisers) rather than “portfolio
managers,” and do not provide
brokerage as a service.!0 Like other wrap
fee programs, however, mutual fund
wrap fee programs offer assistance in
selecting and allocating assets among
managers. In light of this similarity, the
definition of “‘wrap fee program” would
include a program under which a
specified fee is charged for
recommendations regarding the
allocation of client assets among mutual
funds (or series of a single fund) for
which the sponser or a related person
(as defined in Form ADV) serves as an
investment adviser, principal
underwriter, or administrator.!!
Comment is requested on whether the
definition should encompass certain
programs under which only unaffiliated
funds are recommended, and, if so, how
the definition of wrap fee program
should be revised to encompass these
programs without reaching all advisers
that charge asset-based fees and
recommend mutual funds to their
clients. Comment is requested generally
on the proposed definition of wrap fee
program, and whether it encompasses
the types of programs for which the
required disclosure is material.

Under certain programs that are
similar to wrap fee programs, clients are
provided with advice regarding the
selection of portfolio managers,
continuel monitoring of portfolio
managers, and brokerage services, but
no clients are charged a “wrap” fee.i2
Sponsors of these “managed account”
programs would not be required under
the proposed amendments to deliver a

1% An investor does not pay a “brokerage
commission,” as the term is commonly used, in
connection with the purchase or sale of mutual
fund shares. The investor may, however, pay a
“sales load,” which may be waived for a client of
a wrap fee program, or a *12b-1 fee.” if a registered
representative of a broker that recommends mutual
funds to clients is compensated solely through sales
leads (transaction-based fees) or 12b-1 fees (fees not
charged directly to clients), there wouid be no
“wrap fee program'' under the proposed
amendments because thera would be no specified,
non-transaction-based fee charged to the client.
Whether or not & wrap [ee program exlsts, a
registered adviser must discloss compensation it
recaives in connection with recommendations made
to clients. See Items 9 and 13A of Part IL

1 The definition would include programs that
charge & fee for recommending essat allocation
among specified mutual funds that are affiliated
with the sponsor, regardless of whethar the funds
ara primarily intended for investment by clients of
the program.

2 The programs described In Wall Street
Preferred Money Managers (pub. avail, Apr. 10,
1992) and Morgan Keegan & Co. {pub. avail. Oct.

2, 1990) are examples of this type of program.

wrap fee brochure.!3 Comment is
requested whether these managed
account programs should be covered by
the proposed brochure requirements,
and, if so, how the definition of wrap
fee program should be revised to
encompass these programs. Comment i
specifically requested on requiring
delivery of the new brochure to clients
participating in programs under which
(1) advice regarding the selection of
investment advisers is provided, and (2)
a single broker provides the primary
brokerage services for substantially all
clients participating in the program.

2. The “Sponsor”

The brochure contemplated by the
proposed amendments would be
required to be delivered by a person tha
Sponsors or organizes a wrap fee
program, or selects or provides advice to
clients regarding the selection of other
investment advisers in connection with
the wrap fee program.!+ This
requirement is intended to include
advisers that would typically be referred
to as “sponsors,” but not advisers that
provide only portfolio management
services to wrap fee program clients,

In some wrap fee programs, the
services typically performed by a single
sponsor are divided among two or mora
registered advisers. For instance, certain
programs are organized by a person
whose primary role is to monitor,
evaluate and provide recommendations
on portfolio managers. Clients for these
programs are generally obtained through
various brokers, registered
representatives or financial planners
who do not have their own wrap fee
program. The brokers, representatives or
planners assist their clients in
developing investment objectives and
assessing the type of portfolio manager
that is approgriate. Both the program
organizer and the persons that obtain
clients for the program may be
providing advisory services to clients
and mayia included within the general
definition of “sponsor” discussed
above. The Commission believes that
unnecessary duplication might result,
however, if both advisers were required
to provide clients with the wrap fee
brochure containing the comprehensive
description of the program. Therefore,
the proposed amendments would
require that only one of the advisers

13 A person that selects or assists clients in
selecting portfclio managers generally would be en
investment adviser, see Rolease 1092, supra note 5,
end, if not subject to the proposed wrap fee
requirements, would be subject to the general
brochure requirements of paragraph (a) of Rule 204
3.

14 Proposed paragraph (f){1) of rule 204-3; Jtem 1
of proposed Schedule H.
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need file and deliver the separate wrap
fee brochure.1s The advisers may
allocate this responsibility as they
choose,18

A sponsor in a multiple-sponsor
program that is not responsible for
delivering the wrap fee brochure would,
as an adviser to clients participating in
the program, be required to provide its
regular brochure to those clients. These
clients must also receive the brochure of
the portfolio manager they choose under
the program. The Commission is
concerned that this multiplicity of
disclosure documents will reduce client
understanding of core information about
the program, and requests comment on
methods to alleviate this problem,
including requiring that the wrap fee
brochure, or a supplement, provide
relevant information about all sponsors.

B. Format of Wrap Fee Program
Brochure

The proposed wrap fee brochure
would differ in two significant respects
from the disclosure document generally
provided under current requirements.
First, the disclosure contemplated by
the amendments would be presented in
narrative text, rather than in a check-
the-box format, as is currently
permitted.1? Second, the wrap fee
brochure would include only
information that pertains to the
sponsor’s wrap fee programs. A single
document describing both the adviser’s
services under the wrap fee program
and its other advisory services would
not be permitted.

The departure from the check-the-box
format is designed to facilitate a more
complete and accurate explanation of
the wrap fee programs offered by the
sponsor, and thereby provide clients
and prospective clients with a better
understanding of the programs. Given
the many variations of wrap fee
programs and the dissimilarity of the
services provided under wrap fee
programs to more traditional investment
advisory services, a check-the-box
format may not accommodate a full
explanation of the services provided
under a wrap fee program or how a

15 Proposed paragraph ()(3) of rule 204-3; Item 4
of proposed Schedule H. The wrap fee brochure
would be required to discuss all services provided
under the program, whether or not the adviser
delivering the brochure provides all the services.

1 While proposed amended rule 204-3 would
permit the sponsors of a wrap fee program to
allocate brochure obligations, it would not relieve
@ sponsor from liability for violating the rule if
another sponsor failed to deliver the brochure.

_ 17 According to data derived from Form ADVs
filed with the Commission, approximately 75% of
advisers use Part II to fulfill their brochure
obligations.

wrap fee arrangement compares to a fee-
plus-commission arrangement.18

The Commission is proposing that
wrap fee sponsors provide clients with
a separate brochure to address
disclosure problems that can arise when
wrap fee sponsors engage in other
advisory activities. Under current rules,
these sponsors may combine in a single
brochure information relevant to their
wrap fee clients with information
concerning other advisory services
offered by the sponsor. Because the
services provided by the sponsor for its
wrap fee clients, such as manager
selection and monitoring, differ
substantially from the services the
sponsor may provide to other advisory
clients, such as money management,
inclusion of wrap fee program
disclosure in a brochure also intended
for delivery to the sponsor’s non-wrap
fee clients may obscure the disclosure
provided to both types of clients. This
problem is compounded when a
sponsor’s brochure describes at length a
variety of different advisory programs in
addition to the wrap fee program.
Therefore, the Commission is proposing
to require that a separate brochure
containing only information relevant to
prospective wrap fee program clients be
delivered t5 prospective clients of the
wrap fee program in lieu of the brochure
delivered to the sponsor's other
clients.19

A sponsor would not be required to
prepare a separate brochure for each
wrap fee program it sponsors. As
proposed to be amended, Rule 204-3
would specify that a sponsor of more
than one wrap fee program has the
option to prepare separate brochures for
one or more programs or to prepare a
single brochure covering all its
programs.20 The Commission is
concerned, however, that a prospective
client who receives a brochure relating
only to a single program may not be

18 A number of questions in Part I require that
narrative explanations of check-the-box answers be
provided in Schedule F. Ses, e.g., Items 1.D and 5
of Part Il. While narrative disclosure about wrap fee
programs could be provided in this manner, the
proposed amendments would likely result in
clearer and more readable disclosure than would
the use of Schedule F.

19 Proposed paragraph (f)(1) of rule 204-3; Item 2
of proposed Schedule H of Form ADV (*Schedule
H").

20 Proposed paragraph (f)(2) of rule 204-3. As
noted below, a sponsor using more than one wrap
fee brochure would be required to file each
brochure as part of its Schedule H. The option to
use either a single brochure or multiple brochures
to provide the required wrap fee disclosure would
be similar to the option, currently available to
advisers that deliver narrative brochures to clients,
to use either a single brochure or multiple
brochures to dascribe different types of advisory
services. See paragraph (d) of rule 204-3 [17 CFR
275.204-3(d)).

made aware of all options offered by the
sponsor, and requests comment on
whether sponsors should be required to
deliver a single brochure describing all
their wrap fee programs. The
Commission acknowledges that a
brochure describing all the sponsor's
wrap fee programs may be lengthy and
difficult to read and requests comment
whether sponsors should be required to
prepare separate brochures for each
wrap fee program.

€. Content of Wrap Fee Brochure

The wrap fee brochure would cover
the following basic disclosure areas.

1. Cover Page

The cover page of the brochure would
be required to include the sponsor’s
name, address and telephone number.
In addition, the cover page would -
include a legend in bold type (or made
prominent in some other fashion)
stating that the brochure is intended to
provide information about the sponsor
and its wrap fee program or programs
and that the contents of the brochure
have not been approved or verified by
any governmental authority.21

2. Fees and Other Program Costs

The amendments would require the
wrap fee brochure to disclose the
amount of the wrap fee and the services
provided for that fee.22 The wrap fee
brochure would also be required to
disclose whether the fee is negotiable.23
Comment is requested on whether the
wrap fee brochure should be required to
disclose the range within which the
wrap fee may be negotiated. Comment is
also requested whether the wrap fee
should be required to be disclosed more
prominently than the other disclosure in
the brochure, for example, by requiring
the fee to be on the cover page of the
brochure or in bold type.

The portion of the total wrap fee that
is paid to portfolio managers (or the
range of amounts paid to portfolio
managers) would also be required to be
disclosed. The amount received by a
portfolio manager may be relevant in
assessing the value of services provided
by the respective parties and may
facilitate negotiation of the wrap fee.24
Comment is requested regarding the
value to clients of this information
about portfolio manager compensation.
The proposed amendments would not
require that the portion of the wrap fee

211tem 8(a) of proposed Schedule H.

22 jtem 8(b) of proposed Schedule H.

231d.

24 The portfolio manager is required to disclose in
its brochure the schedule of the fees it receives
under the wrap fee program. See National
Regulatory Services, supra note 2.
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paid to registered representatives of the
sponsor be disclosed (unless the
registered representatives are also the
program’s portfolio managers).
Comment is requested whether
disclosure of the portion of the wrap fee
(or other amounts related to wrap fee
accounts) paid to registered
representatives (or other persons)
should be required. Such information
may be material because, depending
upon the amount of the payments, the
registered representative may have a
substantial incentive to advise clients to
participate in wrap fee programs. In this
regard, comment is requested whether,
if applicable, a statement that the
registered representative has a financial
incentive to recommend the wrap fee
g;ogram over other services also should
required.

The wrap fee brochure would be
required to explain that the wrap fee
may be more or less than the cost of
purchasing the same services separately,
and to set out generally the factors
bearing upon whether the total cost of
the wrap fee program will be more or
less than the cost of the same services
purchased separately.2s These factors
would generally include the amount of
the wrap fee, the level of trading activity
that takes place in the client’s account,
and the brokerage commissions that the
client would pay as a result of the
trading activity in the absence of the
wrap fee. Disc{osure of the nature of any
fees that a wrap fee client may pay in
addition to the wrap fee, such as mutual
fund expenses and mark-ups or mark-
downs on principal transactions, would
also be required.2e .

3. Portfolio Manager Selection, Review
and Contact

A wrap fee program sponsor would be
required to disclose how the program’s
portfolio managers are selected and
reviewed and the basis upon which
portfolio managers are recommended or
chosen for particular clients. This
disclosure would include how the
qualifications of the portfolio manager
are assessed and how the needs of the
particular client are matched with the
philosophy, style or expertise of the
portfolio manager.27 Disclosure of the

5 Jtemn 8(c) of proposed Schedule H.

25 Jtem 8(d) of proposed Schedule H.

27 Jtem 8(e) of proposed Schedule H. A similar
requirement would apply to programs that allocate
client assets among mutual funds. Sponsors would
be required to disclose the basis upon which
recommendations regarding the allocation of client
assels are developed. However, the advisory
services in mutual fund wrap fee programs are
performed by the sponsor and the mutual fund
advisers, not by “portfolio managers,” Therefors,
the proposed disclosure requiremefts that relate to
“portfolio managers” would generally be

factors that may lead the sponsor to
replace or recommend the replacement
of a portfolio manager would also be
required.

Sponsors often provide existing and
prospective wrap fee program clients
with performance data for the portfolio
managers or mutual funds used in the
program. In some instances, the
performance data is not calculated
uniformly or verified as to its accuracy.
The Commission believes that clients
may incorrectly assume that all
performance information they receive is
calculated uniformly among portfolio
managers and that the accuracy of
information provided by a manager or a
fund has been verified. Therefore, the
Commission is proposing that, if the
performance information is not
calculated on a uniform or consistent
basis, or is not verified by the sponsor
or a third party, the brochure would be
required to so state.2s If the performance
information is verified, the sponsor
would be required to disclose by whom
it is verified, and, if the information is
calculated uniformly, the sponsor
would be required to state the standards
(i.e., industry standards or standards
used solely by the sponsor) under which
it may be calculated, although a detailed
description of the standards would not
be required.2e Comment is requested
whether the wrap fee brochure should
be required to describe the extent of the
sponsor’s (or third party’s) review of the
portfolio managers’ performance
information (i.e., whether only the
managers’ calculations are reviewed, or
whether the actual data used in those
calculations have also been reviewed).
Comment is requested whether the
Commission should consider proposing
the use of standardized formulas for the
calculation of performance information
for portfolio managers in wrap fee
programs, or for investment advisers
generally, and, if so, what those
standardized formulas should be.

The sponsor of a wrap fee program
would be ired to disclose, in
addition to the information described
above, the nature of the information it
conveys to the portfolio manager about
the client’s investment objectives and
financial circumstances, as well as how
often or under what circumstances the
sponsor provides the portfolio manager
with updated information about the
client.3¢ The sponsar would also be
required to disclose any restrictions

inapplicable to mutual fund wrap fee programs.
Item 7 of proposed Schedule H.
28 ]tem 8(f) of proposed Schedule H.

2etem 8(g) of proposed Schedule H.
sojtem 8(h) of proposed Schedule H.

imposed upon client contact with
portfolio managers.31

4. Portfolio Management Services

Under the Commission’s proposal, the
services of particular portfolio managers
in a wrap fee program would typically
be discussed in the brochure of each
portfolio manager and would not be
required to be discussed in the program
sponsor’s brochure.32 In some programs,
the sponsor or its divisions or
employees covered under the same
investment adviser registration act as
portfolio managers for the program.
Confusion and duplicative disclosure
may result if clients who participate in
these programs are provided with both
the sponsor’s wrap fee brochure and the
brochure the sponsor delivers to non-
wrap fee clients. Therefore, if the
sponsor or its divisions or employees
act as portfolio managers for the
gerogram. the wrap fee brochure would

required to discuss the nature of the
portfolio management services provided
by those persons.33

5. General Disclosure About Sponsor

The wrap fee brochure would be
required to include narrative responses
to a number of existing Part II questions
about the sponsor generally, and about
its practices and personnel as they are
relevant to wrap fee clients. 34 For

st ltem 8(i) of proposed Schedule H.

321n describing the services provided under the
program, a sp Id quired to outline the
types of portfolic management provided under the
program (e.g., equity, balanced, or fixed income).
See Item 8(b) of Schedule H. Except in the
circomstances explained in the text, however, it
would not be necessary to describe the management
styles of particular managers.

*31tem 8(1) of proposed Schedule H. If a wrap feo
program uses registered ropresentatives of the
sponsor to manage client accounts, ltem 8(1) of
proposed Schedule H would require the brochure
to disclose the general nature of the management
services provided or the nature of any investment
discipline that registered representatives are
required to follow. Item 6 of Part I1, which the wrap
fee brochure in , requires disclosure of ihe
sducational and business backgrounds of only
certain types of employees. Therefors, the wrap fee
brochurs would not be required to disclose the
beckgrounds for all registered representatives who
provide portfolio management services. Nor would
the brochure be required to disclose the investment
strategies used by individual registered
repr tatives. Nonetheless, information regarding
the backgrounds and investment strategies of
registered representatives may be material and may
have to be provided to clients in some form. See
note 5 supra. Information regarding a registered
representative would ordinerily be material, amorg
other circumstances, if the representative makes
investment decisions for clisnts independently of
any investment discipline imposed by the sponsor.

34 See lem 8(j) of proposed Schedule H.
Responses to ltems 7 and 8 (Other Business
Activities and Other Financial Industry Activities
or Affiliations, respectively) of Part Il would be
required in the wrap fee brochure. Responses 1o
Items 2 (Types of Clients), 5 (Education and
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example, the brochure would be
required to disclose the minimum
account size for participation in the
wrap fee program and the nature and
frequency of the review of wrap fee
client accounts. 35 Disclosure of
arrangements for the payment of fees by
and to the sponsor for referrals of wrap
fee clients would also be required. 38
The balance sheet required by Item 14
of Part Il would only be required to be
provided to wrap fee program clients if
the sponsor has custody of wrap fee
program accounts or requires substantial
prepayments from wrap fee clients,

A number of the Part Il requirements
incorporated into the wrap fee brochure
concern advisory practices and business
relationships that give rise to conflicts
of interest between the adviser and its
clients, To assist clients in
understanding how these conflicts
could be important to them, the wrap
fee brochure would be required to
disclose not merely the practices and
the relationships, but also the nature of
the conflicts of interest presented by
those practices and relationships. 37

Comment is requested whether other
matters should also be required to be
disclosed in the brochure by advisers

sponsoring wrap fee programs.
D Filing, Delivery, and Updating
1 Filing and Delivery
The requirements for the wrap fee
brochure would be set forth in a new

Business Standards), 6 (Education and Business
Background), 9A (relating to principal transactions)
and 9C (relating to agency-cross transactions), 10
(Conditions for Managing Accounts), 11 (Review of
Accounts), 13 {Additional Comp ion) and 14
(Balance Sheet) of Part Il would also be required,
but only as such answers relate to wrap fee clients,

1 1tem 8(j) of proposed Schedule H and Items 10
and 11 of Part II,

it item 8(j) of proposed Schedule H and Item 13
of Part II. Rule 206(4)-3 [17 CFR 275.206(4)-3), the

sh solicitation rule under the Advisers Act, may

o payments from portfolio managers to

57 rs for recommending the manager to wrap
fee program clients, or to payments by the sponsor
o third parties for referrals of wrap fee clients. The
ellocation of & wrap fee between the sponsor and
the portfolio manager for services provided under
the program generally would not. however,
constitute the payment of a referral fee to the
sponsor for recommending the manager.

*7Item 8(k) of proposed Schedule H. For example,
ltem 8C of Part Il requires disclosure of, among
other matters, whether the adviser has arrangements
material to its advisory business with s related
person who is also an investment adviser. 1f related
persons of the sponsor are portfolio managers in the
sponsor's wrap fee program, the wrap fee brochure
would be required by Item 8(j) of proposed
Schedule H to identify the related managers and
describe the relationships and the arrangements. In
addition, Item B(k) of Schedule H would require the
Sponsor to explain in its wrap fee brochure that
these relationships creste a conflict between the
\terosts of the sponsor and those of its clients
because the sponsor has an incentive to recommend
!he related managers over other managers.

Schedule to Form ADV, Schedule H.
The wrap fee brochure would be

prepared as a separate document (rather
than on the Schedule itself), and would

be filed with the Commission (and the

states) by attaching it to the Schedule. 38
If the sponsor prepared separate wrap
fee brochures for different wrap fee
programs, each brochure used would be
attached to a separate Schedule H. 39

Sponsors would be required to deliver
the wrap fee brochure to clients and
prospective clients under the existing
brochure delivery requirements. Under
rule 204-3, an adviser must deliver a
brochure to prospective clients not less
than forty-eight hours before entering
into an advisory contract or, if the
contract may be terminated by the client
without penalty within five business
days of its execution, at the time of
entering into the contract. 40 In addition,
an adviser must at least annually deliver
a brochure, or offer in writing to deliver
a brochure, to its advisory clients. 41
2. Updating

Rule 204-1, as proposed to be
amended, would require that the wrap
fee brochure be updated promptly to
reflect material changes to the
information it contains, or within 90
days after the end of the sponsor’s fiscal
year to reflect other changes. These
updating requirements would be the
same as the updating requirements
applicable to most of the information
required by Part IL 42 The updated
brochure would be filed with the
Commission and the states by attaching
it to Schedule H and, as with any
amendment to Form ADV,
accompanying it with an executed
signature page (page 1 of Part I).
Comment is requested whether updates
to the wrap fee brochure that reflect
material changes in the program should
be required to be gelivered, rather than
offered, to existing clients. 43

Currently, advisers update Form ADV
by replacing pages that require

3& Sponsors would be required to include on
Schedule H cross-references to the pages of the
wrap fee brochure on which the various disclosure
requirements of Schedule H appear. Item 9 of
Schedule H. In addition, any wrap fee brochure
filed with the Commission would be required to
include the adviser's registration number (801- )
in the upper right hand corner of the cover page.
Item 2 of proposed Schedule H. ;

39]tem 5 of proposed Schedule H.

+0Rule 204-3{b)(1) [17 CFR 275.204-3(b)1)}.

41 Rule 204-3(c)(1) [17 CFR 275.204-3(c)(1)).

42See rule 204-1(b) [17 CFR 275.204-1(b)}.

43 While Part II is not currently required to be
delivered annually to existing clients, an adviser’s
fiduciary responsibility, as well as Section 205 of
the Advisers Act {15 U.S.C. 80b-5] and state
contract law, may require clients to be notified
regarding material changes in the advisory
relationship.

amendment. Because the wrap fee
brochure would be a separate narrative
document, updating it in this manner
may not be practical. Reprinting the
entire brochure for each amendment,
however, may be unnecessarily
expensive for sponsors. Therefore, the
Commission is proposing to permit
sponsors to update wrap fee brochures
by using a brochure supplement or
“sticker,” unless the last two preceding
updates were alse made by sticker, in
which case the amendments would have
to be incorporated in a revisetd
brochure.#¢ The Commission is
concerned that a succession of
amendments, if not incorporated into
the brochure, could make the document
difficult for clients to understand.4s
Comment is requested on alternative
approaches to assure that successive
amendments would not affect the
coherence of the brochure.

II1. Transition Period

If proposed Schedule H is adopted,
sponsors of wrap fee programs would be
required to file amendments to their
existing Form ADV to include the
brochure that would be required by
Schedule H. The Commission would
provide an appropriate transition period
for advisers to file any necessary
amendments and to convert to the
delivery of the wrap fee brochure.
Comment is requested on requiring the
transition to take place within 120 days
of the adoption of the amendments.

IV. General Request for Comments

Any interested persons wishing to
submit written comments on the rule
and form changes that are the subject of
this release, to suggest additional
changes, or to submit comments on
other matters that might have an effect
on the proposals described in this
release, are requested to do so.

V. Cost/Benefit Analysis

The rule and form changes proposed
today are intended to improve
disclosure by investment advisers and
thereby improve the protection of
investors. The Commission believes that
the disclosure that would be required by
new Schedule H of Form ADV would
greatly increase the ability of clients and
potential clients of wrap fee programs to
understand and evaluate the services
provided under the program and the

44The sticker would be filed with the
Commission by attaching it to Schedule H and
including the required signature page.

45 A single amendment may change a wrap fee
brochure to an extent that would render the
brochure unreadable if the amendment were made
by sticker. Therefore, updating by sticker may be
inappropriate in certain circumstances even if no

_ prior amendments had been made by sticker.
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nature of the relationships between the
client and the sponsor and between the
client and the portfolio manager.

By requiring a separate narrative
brochure for wrap fee clients, the
amendments would increase the costs to
sponsors in complying with their
disclosure and registration obligations.
The Commission believes that this
increase would be small in comparison
with the benefits. Most of the increase
in costs would be related to the initial
preparation of the wrap fee brochure;
any ongoing increase in costs would be
minimal. Updating a narrative
document would not be significantly
more costly than updating a check-the-
box document; nor would the
duplication and distribution of the
narrative brochure be more costly. Any
increase in costs in the actual
preparation of the brochure need not be
substantial, since the brochure would
not need to be professionally printed or
bound. All the information required
should be within the knowledge or easy
access of the adviser, and much of the
information is already required to be
disclosed under existing Part Il and the
adviser's fiduciary obligations to clients.

V1. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 603 regarding
the proposed amendments. The analysis
notes the Commission’s belief that few
wrap fee sponsors are small entities.
The analysis also notes that the rule and
form proposals contained in the release
are intended to improve disclosure
provided to wrap fee program clients.
Other aggregate cost-benefit information
reflected in the “Cost/Benefit Analysis"
section of this release also is reflected in
the analysis, The analysis notes that
alternatives to the proposed
amendments, such as amending Part II
to require wrap fee disclosure in
existing Schedule F, were considered,
but concludes that these alternatives
would result in less-comprehensive and
less-understandable disclosure. A copy
of the Initial Regulatory Flexibility
Analysis may be obtained by contacting
Eric C. Freed, Office of Disclosure and
Adviser Regulation, Division of
Investment Management, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Washington, DC 20549.

VIIL Text of Proposed Rule and Form
Amendments

List of Subjects in 17 CFR Parts 275 and
279

Investment advisers, Reporting and
recordkeeping requirements,

For the reasons set out in the
preamble, title 17, chapter II of the Code
of Federal Regulations is proposed to be
amended as follows.

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

1. The general authority citation for
part 275 is revised to read asfollows:
Authority: 15 U.S.C. 80b-3, 80b-4, 80b-6A,

80b-11, unless otherwise noted.
- - - * L 3

2. By revising paragraph (b)(1) of
§275.204-1 to read as follows:

§275.204-1 Amendments to application
for registration.
~ - - - *

(b)(1) If the information contained in
the response to Items 1, 2, 3, 4, 5, 8, 11,
13A, 13B, 14A and 14B of Part I of any
application for registration as an
investment adviser, or in any
amendment thereto, becomes inaccurate
for any reason or if the information
contained in response to any question in
Items 9 and 10 of Part 1, all of Part Il
(except Item 14), and all of Schedule H
of any application for registration as an
investment adviser, or in any
amendment thereto, becomes inaccurate
in a material manner, the investment
adviser shall promptly file an
amendment on Form ADV (§ 279.1 of
this chapter) correcting such
information.

- * L = »

3. By amending § 275.204-3 by
redesignating paragraph (f) as paragraph
(g), and by adding paragraphs (f) and
(g)(4) to read as follows:

§275.204-3 Wiritten disclosure statements.

® - - - -

(f) Sponsors of Wrap Fee Programs.
(1) An investment adviser, registered or
required to be registerad pursuant to
Section 203 of the Act, that sponsors or
organizes a wrap fee program, or that
selects or provides advice-to clients
regarding the selection of other
investment advisers in connection with
a wrap fee program, shall, in lieu of the -
written disclosure statement required by
paragraph (&) of this section and in
accordance with the other provisions of
this section, furnish each client and
prospective client of the wrap fee
program with a written disclosure
statement containing at least the
information required by Schedule H of
Form ADV (§279.1 of this chapter). Any
information included in such disclosure
statement that is not specifically
required by Schedule H should be
limited to information concerning wrap
fee programs for which the investment

adviser is required to furnish diselosure
statements under this paragraph (f).

(2) If an investment adviser is
required under this paragraph (f} to

* furnish disclosure statements to clients

or prospective clients of more than one
wrap fee program, the investment
adviser may omit from the disclosure
statement furnished to clients and
prospective clients of a wrap fee
program or programs any information
required by Schedule H that is not
applicable to clients or prospective
clients of that wrap fee program or

S.

g (3; An investment adviser need not
furnish the written disclosure statement
required by paragraph (f)(1) of this
section to clients and prospective
clients of a wrap fee program if another
investment adviser is required to
furnish and does furnish the written
disclosure statement to all clients and
prospective clients of the wrap fee

pmﬁnm’ons. o

(4) Wrap fee program means a
program under which any client is
charged a specified fee or fees not based
directly upon transactions in a client's
account for:

(i) Investment advisory services
(which may include advice regarding
the purchase or sale of specific
securities or advice concerning the
selection of other investment advisers)
and execution of client transactions, or

(ii) Advice regarding the allocation of
client assets among investment
companies or among series of a single
investment company, if the adviser or s
related person (as defined in Form ADV)
serves as investment adviser,. principal
underwriter, or administrator for any
such investment company.

PART 279—FORMS PRESCRIBED
UNDER THE INVESTMENT ADVISERS
ACT OF 1940

4. The authority citation for part 279
continues to read as follows:

Authority: The Investment Advisers Act of
1940, 15 U.S.C. 80b-1, et seq.

Note: The text of Form ADV does not and
the amendments will not appear in the Code
of Federal Regulations.

5. By revising Instructions 2, 6 and 7
of Form ADV (§ 279.1), and by adding
Instruction 9 to read as follows:

Form ADV Instructions

* = » - -

2. Organization ;

The Form contains two parts. Parts |
and II are filed with the SEC and the
jurisdictions; Part Il can generally be
given to clients to satisfy the brochure

- D O O e Y
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le. The Form also contains the
following schedules:

Schedule A—for corporations;

Schedule B—for partnerships;

Schedule C—for entities that are not sole

proprietorships, partnerships or

corporations;
s Schedule D—for reporting information

shout individuals under Part I Item 12;

s Schedule E—for continuing responses to

Part | items;

» Schedule F—for continuing responses to

Part IT items;

s Schedule G—for the balance sheet required
by Item 14 of Part IT; and

» Schedule H—for satisfaction of the
brochure rule by sponsors of wrap fee
pmgrams.

s o N * * -

6. Continuation Sheets—Schedules E and F
provide additional space for continuing Form
LADV items (Schedule E for Part I; Schedule
F for Part I1) but not for continuing Schedules
A, B,C, D, Gor H. To continue Schedules
A.B,C, D and G, use copies of the schedule
being continued. The response to Schedule H
should be included as a separate document
attached to the Schedule.

7. SEC Filings.

» Submit filings in triplicate to the
Securities and Exchange Commission,
Washington, D.C. 20549. To register, submit
a check or money order for $150 payable to
the Securities and Exchange Commission.
This fee is non-refundable. There is no fee for
amendments.

* Non-Residents—Rule 0-2 under the
Investment Advisers Act of 1940 [17 CFR
275.0-2] covers those non-resident persons
named anywhere in'Form ADV that must file
a consent to service of process and a power
of attorney. Rule 204-2(j) under the
Investment Advisers Act of 1940 [17 CFR
275.204-2) covers the notice of undertaking
on books and records non-residents must file
with Form ADV.

¢ Updating, Federal law requires filing
amendments:

—promptly for any changes in:
Part -Items 1, 2, 3, 4, 5. 8, 11, 13A, 13B,
14A, and 14B;
—promptly for material changes in:
Part I—Itemns 9 and 10, all Items of Part II
except Item 14, and all Items of Schedule
H;

—Within 90 days of the end of the fiscal year
for any other changes.

* Federal Information Law and
Requirements—Investment Advisers Act of
1840 Sections 203(c), 204, 206, and 211(a)
authorize the SEC to collect the information
on this Form from applicants for investment
adviser registration. The information is used
lor regulatory purpoeses, including deciding
whether to grant registration. The SEC
maintains files of the information on this
form and makes it publicly available. Only
the Social Security Number, which aids
identifying the applicant, is voluntary. The
SEC may return as unacceptable Forms that
to not include all other information. By
écepting this Form, however, the SEC does
fot make a finding that it has been filled out
or submitted correctly. Intentional
Mmisstatements or omissions constitute

Federal criminal violations under 18 USC
1001 and 15 USC 80b-17.

- * - - -

9. Sponsors of Wrap Fee Programs—
Sponsors of wrap fee programs must provide
clients and prospective clients of wrap fee
programs with a document containing the
information required by Schedule H. This
document is to be provided to clients of the
wrap fee program in lieu of Part II (or the
document containing the information
required by Part I1}, which the sponsor is
required to provide to other advisory clients.
- * ~ * *

6. By revising Item 16 of Part I of
Form ADV (§279.1) to read as follows:

Form ADV
Part |

* - * * »

16. With a few exceptions, the “*brochure
rule” (Advisers Act Rule 204-3) requires that
clients must be given information about the
investment adviser. Will applicant be giving
clients (other than wrap fee clients to be
given Schedule H):

Yes No

A. Part 1l of this Form

includes at least the in-
formation contained in
Form ADV Part II? ........

* * * * -

7. By adding Schedule H to Form
ADV (§279.1) to read as follows:

Note: The proposed new Schedule H to
Form ADV is attached as Appendix 1 to this
document and the Schedule will not appear
in the Code of Federal Regulations.

By the Commission.
January 13, 1994,
Margaret H. McFarland,
Deputy Secretary.
Appendix 1
Applicant:
SEC File No.:
801~

DATE
MM/DD/YY

(for sponsors of wrap fee programs)

Name of wrap fee program or programs
described in attached brochure:

1. Applicability of Schedule. This Schedule
must be completed by applicants that
sponsor or organize any program, or that
select, or provide advice to clients regarding
the selection of, other investment advisers in
connection with any program, that charges a
specified fee or fees not based directly upon
transactions in a client’s account for (i)
investment advisory services (which may
include portfolio management or advice
concerning the selection of other investment
advisers) and execution of client
transactions, or (ii) advice regarding the
allocation of client assets among investment
companies or series of a single company, if
the applicant or a related person serves as

investment adviser, principal underwriter, or
administrator for any such investment
company (“sponsors” of “wrap fee
programs"’).

2. Use of Schedule. This Schedule sets
forth the information the sponsor must
include in the wrap fee brochure it is
required to deliver or offer to denver to
clients and prospective clients of its wrap fee
programs under Rule 204-3 under the federal
Advisers Act and similar rules of the
jurisdictions. The wrap fee brochure
prepared in response to this Schedule must

. be filed with the Commission and the

jurisdictions as part of Form ADV by
completing the identifying information on .
this Schedule and attaching the brochure.
Brochures should be prepared separately, not
on copies of this Schedule. Any wrap fee
brochure filed with the Commission as part
of an amendment to Form ADV shall contain
in the upper right hand corner of the cover
page the applicant’s registration number
(801~ ).

3. General Contents of Brochure, Unlike
Parts I and II of this form, this Schedule is
not organized in *‘check-the-box" format.
These Instructions, including the requests for
information in Item 8 below, should not be
repeated in the brochure. Rather, this
Schedule describes minimum disclosures
that must be made in the brochure to satisfy
the applicant’s duty to disclose all material
facts about the applicant and its wrap fee
programs. Nothing in this Schedule relieves
the applicant from any obligation under any
provision of the federal Advisers Act or rules
thereunder, or other federal or state law to
disclose information to its advisory clients or
prospective advisory clients not specifically
required by this Schedule.

4. Multiple Sponsors. If two or more
persons fall within the definition of
“sponsor” in Item 1 above for a single wrap
fee program, only one such sponsor need
complete the Schedule. The sponsors may
choose among themselves the sponsor that
will complete the Scheduls.

5. Omission of Inapplicable Information.
Any information not specifically required by
this Schedule that is included in the
brochure should be applicable to clients and
prospective clients of the applicant’s wrap
fee programs. If the applicant is required to
complete this Schedule with respect to more
than one wrap fee program, applicant may
omit from the brochure furnished to clients
and prospective clients of any wrap fee
p or programs information required by
this Schedule that is not applicable to clients
or prospective clients of that wrap fee
program or programs. If the applicant
prepares separate wrap fee brochures for
clients of different programs, each brochure
prepared must be filed with the Commission
and the jurisdictions attached to a separate
copy of this Schedule.

6. Updating. Applicants are required to file
an amendment to the brochure promptly after
any information in the brochure becomes
materially inaccurate. Amendments may be
made by use of a “sticker,” i.e., a piece of
paper affixed to the brochure that indicates
what information is being added or updated
and states the new or revised information,
unless the two most recent amendments to
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the brochure were made by sticker. Stickers
should be dated and should be incorporated
into the text of the brochure when the
brochure itself is revised.

7. Mutual Fund Wrap Fee Programs. The
sponsor of a wrap fee program under which
clients are provided with advice regarding
the allocation of assets among mutual funds
should provide disclosure regarding only
those items that are applicable. In general,
items that request information on “portfolio
managers'’ will not be applicable to mutual
fund wrap fee p

8. Contents of Brochure Include in the
brochure prepared in response ta this
Schedule:

[a) on the cover page, the sponsor’s name,
address, telephone number, and the
following legend in bold type or some other
prominent fashion:

This brochure provides clients with
information about [name of sponsor] and the
[name of program or programs] that should
be considered before becoming a client of the
[name of program or programs]. This
information has not been approved or
verified by any governmental authority.

(b) the amount of the wrap fee charged for
each program, whether such fees are
negotiable, the portion of the total fee (or the
range of such amounts) paid to persons
providing advice to clients regarding the
purchase or sale of specific securities under
the program (“portfolio managers"), and the
services provuf d under each program
(including the types of portfolio management
services),

(c) a statement that the program may cost
the client more or less than purchasing such
services separately and a statement of the
factors that bear upon the relative cost of the
program (e.g., the cost of the services if
provided separately and the trading activity
in the client’s account),

8. (d) a description of the nature of any fees

that the client may pay in addition to the
wrap fee and the circumstances under which
these fees may be paid (including, if
applicable, mutual fund expenses and mark-
ups and mark-downs paid to market makers
from whom securities were obtained by the
wrap fee broker),

(e) how the program's portfolio managers
are selected and reviewed, the basis upon
which portfolio managers are recommended
or chosen for particular clients, and the
circumstances under which the applicant
will replace or recommend the replacement
of the portfolio manager, or, in the case of a
mutual fund wrap fee program, how the
applicant develops recommendations
regarding the allocation of client assets
among mutual funds,

(f) if applicable, a statement to the effect
that portfolio manager or mutual fund
performance information is not verified by
the sponsor or a third party and/or that
performance information is not calculated on
a uniform and consistent basis,

() the name of any party who verifies
performance information if such information
is verified, and a reference to any standards
{i.e., industry standards or standards used
solely by the sponsor) under which
performance information may be calculated,

(h) a description of the information about
the client that is communicated by the

applicant to the client's portfolio manager,
and how often or under what circumstances
the applicant provides updated information
about the client to the portfolio manager,

(i) any restrictions on the ability of clients
to contact and consult with portfolio
managers,

(j) in narrative text, the information
required by Items 7 and 8 of Part Il of this
form and, as applicable to clients of the wrap
fee program, the information required by
Items 2, 5, 6, 9A and C, 10, 11, 13 and 14
of Part II,

(k) if any practice or relationship disclosed
in response ta Item 7, 8, 9A, 9C and 13 of
Part I presents a conflict between the
interests of the applicant and those of its
clients, explain the nature of any such
conflict of interest, and

(1) if the sponsor or its divisions or
employees covered under the same
investment adviser registration as the
sponsor act as portfolio managers for a wrap
fee program described in the brochure, a
brief, general description of the investments
and investment strategies utilized by those
portfolio managers.

9. Organization and Cross References.
Except for the cover page requirements in
Item 8(a) above, information contained in the
brochure need not follow the order of the
items listed in Item 8. However, the brochure
should not be organized in such a manner
that important information called for by the
form is obscured.

Set forth below the page(s) of the brochure
on which the various disclosures required by
Item 8 are provided.

Page(s)
fom gt

#8(a)
#8(b)
#8(c)
#8(d)
#8(e)
#8()
#8(g)
#8(h)
#8(i)
#8())
#8(k)
#8(1)

[FR Doc. 94-1336 Filed 1-19-94; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
20 CFR Ch. lit

21 CFR Ch. |

42 CFRCh. -V

45 CFR Subtitie A, Ch. IV, X, Xiil
48 CFR Ch. Ili

Periodic Review of Rules

AGENCY: Office of the Secretary, HHS
ACTION: Plan for periodic review of
rules.

SUMMARY: This document describes the
Department's plan for periodic review o
rules to minimize burcfen and improve
effectiveness, as required by Executiv
Order 12866 and the Regulatory
Flexibility Act. This document also
invites the submission of data,
information, and views to assist the
Department in deciding priority order of
the review and in identifying rules to
develop or review using negotiated
rulemaking.

DATES: Data, information, and views dug
date: February 28, 1994 for initial
suggestions and any date thereafter for
additional suggestions.

ADDRESSES: Addresses for submitting
comments and information in response
to this document are listed at the end of
the document.

FOR FURTHER INFORMATION CONTACT:
Walton Francis, Director for Policy and
Regulatory Analysis, Office of the
Assistant Secretary for Planning and
Evaluation, Office of the Secretary,
Department of Health and Human
Services, Washington, DC 20201, (202)
690-8291 or the contact person for a
specific division or agency of the
Department listed at the end of this
notice.

SUPPLEMENTARY INFORMATION:

Background

The President issued Executive Order
12866 on September 30, 1993. The basic
purpose of the Executive Order is to
make regulations less burdensome, more
effective, and in greater alignment with
the President's priorities and regulatory
principles. Section 5 of the Executive
Order requires that each agency
periodically review its existing
significant regulations to determine
whether these rules should be modified
or eliminated so as to make the
agencies’ regulatory programs more
effective. Section 6(a) of the order

—
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directs éach agency to explore and,
where appropriate, use consensual
mechanisms for developing regulations,
including negotiated rule-making.

The Regulatory Flexibility Act, Public
law 96-354, was enacted on September
19, 1980. Section 610 of the Act requires
each agency to review rules issued by
the agency which have or will have a
significant economic impact on a
substantial number of small entities.

The Department must review all such

rules within ten years of their

publication as final rules. The purpose
of the periodic reviews is to determine
whether such rules should be continued
without change, or should be amended
or rescinded, to minimize any

significant economic impact of the rules
upon a substantial number of small
entities. In 1981, HHS issued a notice
similar to this one and has since
regularly reviewed rules with the goal of
reducing their burden overall and on
small entities. .

Review Plan

To implement E.O. 12866 and to
continue implementation the Regulatory
Flexibility Act, the operating divisions
of the Department and those staff
divisions which administer rules will
review all regulations for the purpose of
selecting those that should receive early,
in-depth review and revisions to reduce
regulatory burdens. Existing regulations
will be scheduled for review and
reviewed in an order of priority
established by each division, subject to
Secretarial approval.

In prioritizing existing regulations for
review, agencies and offices of the
Department will seek to identify for
earliest review those regulations for
which revision will most advance the
following principles:

* Reduce regulatory burden on the
American people, their families, their
communities, their State, local, and
tribal governments, and their industries;

¢ Create consistency with the
resident’s priorities and regulatory
principles;

* Ensure compatibility among
regulations, and eliminate those which
are duplicative or burdensome in the
aggregate;

* Eliminate requirements which have
become unjustified or unnecessary as a
result of changed circumstances.

_The Secretary has selected four

themes to focus Departmental action.
These priorities will also guide selection
of regulations for review:

Prevention: Preventing future
problems. This requires anticipating
problems, identifying problems while
they are manageable, and supporting
early interventions to avoid or correct

them. For example, this includes
ensuring that children are ready for
school, reducing teen pregnancy and
encouraging life style changes and other
actions that prevent illness or disability.

Independence: Fostering
independence through empowering the
people we serve. Examples include
developing strategies to ensure that
welfare recipients have the means to
become as self-sufficient as possible,
seeking to help persons with disabilities
to engage in meaningful activity,
looking for available alternatives to
institutional long-term care, and
providing the public with information
necessary to foster independent
decisions.

Customer Service: Improving services
to our customers. Our customers
include the people we serve and the
entities we do business with. Service
improvements include enhanced access
to needed services, reduced waiting
times for disability determination, better
responsiveness to requests for
assistance, and including customers’
needs and desires in the policy making
process.

Modern Management: Achieving these
goals through modern management
techniques. Achieving these goals and
making the department as effective and
efficient as possible will require modern
management techniques. These include
empowering employees and managers to
achieve results; effectively using new
technology; moving authority,
responsibility, and accountability to the
1nost appropriate levels; and seeking
continuous improvement in quality and
program integrity to avoid unnecessary
administrative expenses, and prevent
fraud and program abuses.

Health care reform and welfare reform
are themselves major initiatives that
focus on fundamental reform of HHS
regulations. In programs directly
affected by those reforms, we will not
plan additional reforms except in those
instances where interim reforms are
consistent with achieving the
President's plan.

Careful review of regulations can
require a significant amount of time and
resources. Regulations that have been
developed and amended over many
years may have economic impacts that
cannot be readily or hastily assessed.
Therefore, a division may review only a
few of its more complex regulations
each year or it may review several less
complex regulations. In deciding how
much review activity can be undertaken
each year, the Department will consider
what is practicable and reasonable in
light of its current resources and other
responsibilities and comments made in
response to this Notice. Although the

Department will prioritize regulations
for review, establishing long range
schedules with specific dates for the
beginning and ending of reviews is not
feasible at this time. However, the
Department will continue to meet the
objective of screening those regulations
that may affect small entities within 10
years of their publication date as
required by the Act. Information on the
Department'’s progress in reviewing
existing regulations and in the selection
of regulations for review will be
published in the semi-annual
Regulatory Agenda.

Agencies within the Department may
issue supplementary notices or take
other initiatives to help implement the
regulation review requirements of the
Act and Executive Order 12866. The
Food and Drug Administration is
issuing a notice, which accompanies
this one, announcing its plan for review
of its rules to minimize regulatory
burdens while maintaining an
acceptable level of consumer protection.

Public Participation

To achieve the maximum benefit from
the review and modification of existing
rules, we intend to the extent possible,
to review the more costly and
burdensome rules first. This, in turn,
requires information on the potential for
burden reduction. We believe that the
public, especially those most affected by
existing rules, is uniquely able to advise
us on this potential. Accordingly, we are
inviting data, information, and views to
assist us in deciding priority order of
review. We specifically encourage State,
local, and tribal governments to assist in
the identification of regulations that
impose significant or unique burdens
and that appear to have outlived their
justification or be otherwise
inconsistent with the public interest.
We are particularly interested in reforms
leading to the reduction of unfunded
mandates, a Presidential priority
communicated in his Executive Order
12875 on Enhancing the
Intergovernmental Partnership.

Comments will be most helpful when
they clearly identify the regulation to
which the comment is addressed and
specifically explain why and how the
regulation imposes unnecessary or
disproportionately burdensome
demands on those regulated. Also, many
regulations reflect statutory mandates
and are not subject to Departmental
discretion. The submission of
information or references to
information, particularly data
concerning the costs of the regulation,
that supports the comment is
encouraged. Comments should identify,
where possible, what statutory changes
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-would be necessary to implement
suggested regulatory reforms.

@ Department particularly invites
nominations for future rules or reviews
of existing rules that would be goed
candidates for a negotiated rule-making.
Negotiated rulemak'm§ is a process that
brings together the Federal Government
and external interests who would he
significantly affected by a new rule, to
reach consensus through open
discussion on some or all issues under
consideration before a rule is formally
proposed in the Federal Register.
Becausa negotiated rule-making isa
resource intensive process, we believe it
js more efficient to use it with rules for
which (1] a limited number of
adversarial interests can be identified,
(2) the exiernal parties have technical
expertise and information not readily
available to the Federal Government,
and (3) there is a significant chance of
litigation unless external parties’
interasts can be addressed through the
negotiation process. Commenters should
explain why a rule-making would be a
good candidate for a negotiation.

Comments should be sent directly to
the division of the Department which
administers the particular rule(s)
discussed. The major divisions of the
Department are (1) The Administration
for Children and Families which
administers a broad range of programs
that address the needs of children and
families including child welfare
services, Aid to Families with
Dependent Children, Head Start, and
Child Support Enforcement; (2] the
Public Heslth Service, which stimulates
and assists states and communities with
the development of local health
resources and the further development
of education for health professions;
assists with improvement of the
delivery of health services to all
Americans; conducts and supports
research in the medical and related
sciences and disseminates scientific
information; provides national
leadership for the prevention and
control of communicable disease and
other public health functions; and
protects the health of the Nation against
impure and unsafe foods, drugs and
cosmetics, and other potential hazards
{Food and Drug Administration); and (3)
the Health Care Financing
Administration, which oversees the
Medicare program, which provides
basic health benefifs to recipients of
social security, and the Medicaid
program, which provides grants to states
for medical services for the needy and
medically needy; and the Federa
Nualifications Program for Health
Maintenance Organizations; (4) the
Social Security Administration, which

administers the national program of
contributory social insurance, the
supplemental security income program
for the aged, blind, and disabled, and
the black lung benefits provisions of the
Federal Coal Mine Health and Safety
Act of 1969; (5) the Administration on
Aging, which administers programs
under the Older Americans Act and
serves as the advocate for older persons
with the Department and the Federal
Government; and (6) the Office of the
Secretary, which administers civil rights
compliance and enforcement policies
pertaining to programs of the
Department, Department-wide rules
concerning grants and contracts, It also
includes the Office of the Inspector
General.

Comments should be sent to the
addressees listed below, depending on
the regulations addressed. Comments
may be sent to the Office of the
Secretary when the responsible division
is not known, or when the comment
covers several regulatory areas crossing
ager:x lines.

Health Care Financing
Administration: Mary Ann Troanovitch,
Director, Regulations Management Unit,
Office of Executive Operations, Health
Care Financing Administration, room
309G, Hubert H. Humphrey Building,
Washington, DC 20201. Phons 202-690—
7890.

Administration on Children and
Families: Madeline Mocko, Director,
Division of Policy and Legisiation, 7th
Floor, 370 L'Enfant Promenade, SW.,
Washington, DC 20447. Phone 202401~
9223.

Sacial Security Administration: Alan
H. Wilder, Director, Office of
Regulations, Social Security
Administration, room 3-A—6 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, Phone 410—
965-1749.

Administration on Aging: David
Bunoskd, Executive Secretariat, room
4753 Wilbur H. Cohen Building, 330
Independence Avenue, SW.,
Washington, DC 20201, phone: 202—
260-0669.

Public Health Service (other than
FDA): John Gallivan, Office of Health
Planning and Evaluation, the Public
Health Service, room 740G, Hubert H.
Humphrey Building, 200 Independence
Avenua, SW., Washington, DC 20201.
Phone 202-690-8484.

Food and Drug Administration: See
the Federal Register notice appearing in
this issue for information on submission
of comments to the FDA.

Office of the Secretary: Jacquelyn Y.
White, Deputy Executive Secretary,
Office of the Executive Secretariat, room
603H, Hubert H. Humphrey Building,

200 Independence Avenus, SW.,
Washington, DC 20201.

Dated: January 1. 1994.
Donna E. Shalala,
Secretary.
[FR Doc. 94-1160 Piled 1-19-94; 8:45 am]
BILLING CODE 4510-04-M

Food and Drug Administration

21CFRCh.}
[Docket No. 92N-0180)

SUMMARY: The Foed and Drug and
Administration (FDA) is announcing
that it is withdrawing 9 of the 10
proposed rules that published in the
notice of intent document that appeared
in the Federal Register of January 19,
1993 (58 FR 4953). The nine proposed
rules to be withdrawn include five
proposals that were published before
January 1, 1986, and four other
proposed rules which weze publishod
on or after January 1, 1986, but which
are no longer considered viable
candidates for final action. FDA is
taking this action as part of its
continuing comprehensive review of the
agency's regulations process.
DATES: The proposed rules are
withdrawn January 20, 1994.
FOR FURTHER INFORMATION CONTACT:
Edwin V. Dutra, Jr., Office of Policy
(HF-26), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3450.
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 28, 1991 (36
FR 42668}, FDA announced that it had
begun a comprehensive review of the
agency’s regulations process, including
a review of the backlog of advance
notices of proposed rulemaking, noti
of proposed rulemaking, and other
notices for which no final rule or n
of withdrawal has been issued. The
review was begun partly in response
criticism that the agency's backlog ¢
pending proposals dilutes the agency's
ability to cancentrate its attention on
higher priority regulations mandated by
statute or necessary to protect public
health. In the Federal Register of
December 30, 1991 (56 FR 67440), FDA
published a final action withdrawing 80
roposals,
K In the Federal Register of January 19,
1993 (58 FR 4953), FDA announced ils
intent to withdraw 10 proposed rules,5
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of which were published before January
1, 1986, but which were not withdrawn
in the December 30, 1991, document
and 5 other proposed rules which were
published on or after January 1, 1988,
but which are no longer considered
viable candidates for final action.

FDA received a total of 4 comments
regarding the agency's notice of intent to
withdraw the 10 documents (58 FR
4953). Three of the comments addressed
the document on the proposed
revocation of xylitol that published on
October 20, 1971 (36 FR 20306). The
comments supported the agency's
efforts to withdraw the proposal.

The fourth comment came from a
drug manufacturer and disagreed with
FDA’s intention to withdraw the
proposed amendments to the
dissolution standard for erythromycin

capsules that were published in the
Federal Register of October 26, 1989 (54
FR 43592)). The October 1989 document
proposed to amend the current
dissolution standard from *'85 percent at
45 minutes” to ''80 percent at 60
minutes" in 21 CFR 436.542(c) and
452.110c(b)(3). The manufacturer
contends that in comparative studies the
results indicated that the two products
were bioequivalent despite the
differences in dissolution.

FDA agrees with this comment. The
current United States Pharmacopeia
(U.S.P.) dissolution standard requires
80 percent dissolution in 60 minutes.”
The October 1989 proposal to revise the
dissolution method from ““85 percent at
45 minutes” to '80 percent at 60
minutes’ in 21 CFR 436.542(c) and
452.110¢(b)(3) conforms with the

current U.S.P. Data has been reviewed
by the agency that would substantiate
the claim that products from both the
innovator firm and another
manufacturer are bioequivalent in single
as well as multiple dose studies. After
further review of this matter, FDA has
concluded that the current dissalution
standard must be revised. Therefore, the
agency is not withdrawing the proposed
amendment for erythromycin capsules
that was published on October 28, 1989
(54 FR 43592).

Therefore, for the reasons set forth
above, and under the Federal Food,
Drug, and Cosmetic Act and the Public
Health Service Act, the agency
announces that it is withdrawing the
following nine proposed rules,
published in the Federal Register on the
dates indicated:

Title and brief description

Docket No.

FR publication date and cite

Infection in Chickens; Proposed Nomenclature Change; proposal to modify the poultry
disease term “chronic respiratory disease” to “complicated chronic respiratory dis-

ease”.

Xylitol, Proposed Revocation of Food AdditivesRegulation; revocation of unlimited use
of xylitol in special dietary foods as codified in 21 CFR 121.1114 (as recodified in 21

CFR 172.395).

Imminent Hazard Criteria and Procedure; Proposed Rule; establishment of criteria and
procedures for determining whether approval of certain human and animal drugs
should be immediately suspended under the “imminent hazard"” provisions of the act!.

Imminent Hazard ‘Determinations; Separation of Functions; Proposed Rule; rules to
govern the separation of function in withdrawal proceedings involving products for
which an imminent hazard has been made and revocation of FDA criteria for making
recommendations to the Secretary concering imminent hazard determinations.

Export of Investigational New Animal Drugs; Tentative Final Rule; provides for require-
ments on netification and labeling investigational animal drugs for export!.

Medical Devices; Invitation for Offers to Submit or to Develop a Performance Standard
for Vascular Graft Prosthesis of 6 Millimeters and Greater Diameter; request for any-
existing standard as a proposed performance standard for the vascular graft pros-
thesis of 6 millimeters and greater diameter, or to submit an offer to develop such a
proposed standard or the agency will proceed to develop a performance standard.

Medical Devices; Invitation for Offers to Submit or to Develop a Performance Standard
for Central Nervous system Fluid Shunt and Components; request for any existing
standard as a proposed performance standard for the central nervous system fluid
shunt and components, or to submit an offer to develop such a proposed standard or
the agency will proceed to develop a performance standard.

Medical Devices; Invitation for Offers to Submit or Develop a Performance Standard for
Continuous Ventilator and Ventilator Tubing; request for any existing standard as a
proposed performance standard for the continuous ventitator and for ventilator tubing,
or to submit an offer to develop such a proposed standard or the agency will proceed

to develop a performance standard.

Review of Investigational Device Exemptions Regulations; Invitation to Submit Com-
ments, Data, and Information; request for information to assist FDA in assessing the
benefits, costs, and need for revision of these regulations.

Jan. 1, 1964, 29 FR 15
........... Oct. 20, 1971, 36 FR 20306
Aug. 21, 1979, 44 FR 48979
Aug. 21, 1979, 44 FR 48983

Nov. 9, 1984, 49 FR 44766
Jan. 6, 1986, 51 FR 564

Feb. 26, 1986, 51 FR 6862
Apr. 3, 1986, 51 FR 11516

July 25, 1986, 51 FR 26830

L

' Signed by the Secretary of HHS.

Dated: Janauary 11, 1994.
Michael R. Taylor,
Deputy Commissioner for Policy.
[FR Doc. 94-1161 Filed 1-19-94; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Ch. |
[Docket No. 94N-0002)

Regulations Review Program Under
Executive Order 12866

AGENCY: Food and Drug Administration,
HHS.
ACTION: Plan for periodic review.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its

plan to review significant regulations
pursuant to Executive Order 12866,
which requires all Federal agencies to
develop a program for periodically
reviewing existing significant
regulations. Under this program, the
agency will determine whether its
regulations need to be refined to achieve
their public health goals more
effectively or t6 avoid unnecessary
burdens.
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DATES: Written comments by May 20,
1994.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Edwin V. Dutra, Jr., Regulations Policy
and Management Staff (HF-26), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443
3480.
SUPPLEMENTARY INFORMATION: Under
section 5 of Executive Order 12866,
each Federal agency must submit a plan
to the Office of Management and
Budget's Office of mformation and
Regulatory Affairs (OIRA} for
periodically reviewing its existing
significant regulations. The goal is for
agencies ta determine whether existing
significant regulations should be
modified or eliminated to reduce their
regulatory burden, to make the agency's
regulatory program more effective, or to
bring them into greater alignment with
the President’s priorities and the
principles set forth in the Executive
Order. The Department of Health and
Human Services has submitted a plan to
OIRA, and this notice is being published
as 8311 of that plan.

er the past 12 years, FDA has
completed formal reviews of many of its
important existing regulations. These
reviews were similar to those required
by Executive Order 12866. For example,
the reviews identified requirements that
were unjustified or unnecessary as a
result of changed circumstances. The
reviews eliminated those requirements,
thereby reducing the regulatory burden.
Each review also eliminated duplicative
regulations where possible. Reviews
have been completed for the following
nine regulatory areas.

(1) Antibiotic Certification, 1982 (47
FR 39155, September 7, 1982): This
final rule amended the antibiotic drug
and new animal drug regulations to
exempt all classes of antibiotic drugs
from batch certification requirements,
and amended the medical device
regulations to exempt antibiotic
susceptibility devices from batch
certification. Under the exemptions,
manufacturers are not required to obtain
premarketing certification of each batch
of antibiotic drug or antibiotic
susceptibility device.

(2) Elew Drug Application Procedural
Rules {the NDA Rewrite), 1985 (50 FR
7452, February 22, 1985): FDA revised
its regulations governing the epproval
for marketing of new drugs and
antibiotic drugs for human use. The
revisions were intended to expedite the

availability of beneficial drugs to
consumers by improving the efficiency
of FDA's approval process for new drugs
and antibiotic drugs and to help
applicants prepare and submit higher
quality applications, thereby permitting
FDA to review them more efficiently
and with fewer delays.

(3) Rewrite of Blood Labeling
Requirements, 1985 (50 FR 35458,
August 30, 1985): FDA revised its
regulations for blood labeling to
simplify the requirements for
transfusible blood and blood component
products that are collected or
manufactured in a blood bank
establishment and to unify these
requirements,

(4) Investigational New
Application Procedural Rules, 1987 (52
FR §798, March 19, 1982): FDA revised
its regulations governing the submission
and review of investigational new drug
applications (IND’s). This action, along
with the NDA Rewrite in 1985, was an
effort to improve the agency’s drug
approval process. The revised
regulations ensure FDA's ability to
monitor investigations, while also
facilitating the development of new
beneficial drug therapies, and help
sponsors of clinical investigations
precFam and submit high-quality IND's
and permit FDA to review them
efficiently with minimal delay.

(5) Rewrite of Additional Standards
for Reagent Red Blood Cells, 1987 (52
FR 37446, October 7, 1987): FDA
revised the standards for reagent red
blood cells to make them more flexible
and to reflect current experience and
scientific knowledge.

(6) Rewrite of Additional Standards
for Blood Grouping Reagents, 1988 (53
FR 12760, April 19, 1988): FDA revised
the standards for blood grouping
reagents to make them more flexible and
to reflect current experience and
scientific knowledge.

(7) Methadone, 1989 (54 FR 8954,
March 2, 1989): The canditions for use
of methadone in the maintenance and
detoxification treatment of narcotic
addicts are provided in 21 CFR part 291
(the methadone regulation). The
revisions to the methadone regulation
were designed to streamline the
regulation, to delete the requirement
that treatment programs using
methadone submit annual reports to
FDA, and to promote more efficient
operation of narcotic treatment

The rule also provided
standards for long-term detoxification,
as required by the Alcohol Abuse, Diug
Abuse, and Mental Health Amendments
of 1984 (Pub. L. 98-508), which revised
the statutorily defined length of

detoxification treatment from 21 days to
180 days.

(8) X-ray Standards, 1993 (58 FR
26386, May 3, 1993): A final rule was
issued that simplified, clarified, and
updated the original standard. These
changes reflected the current
technology. :

(9) Fo‘:g Labeling, 1993 (58 FR 2066
et seq., January 6, 1993): Beginning in
1989, and ultimately in response to the
Nutrition Labeling and Education Act of
1990, FDA conducted a comprehensive
review of the food label, including such
issues as putrition labeling, nutrient
content claims for sodium, fat,
cholesterel, and calories, and health
claims. As part of this review, it
considered the adequacy of its
regulations implementing six :
misbranding sections of the act as well
as its regulation on quantity of contents
claims,

Due to limited resources, FDA

Fn'oritizes its reviews based on the
ollowing criteria: (1) Regulations that

have a significant public health impact,
(2) regulations that impose a significant
burden on the agency and/or industry;
and (3) regulations that impose no
significant burden on the agency and/or
industry. Cumulatively, the reviews
listed above cover a significant majority
of FDA's important regulations.

FDA's regulatory review pi
under Executive Order 12866 is as
follows:

I. FDA-Initiated Review of Existing
Regulations

FDA will continue the practice of
reviewing its regulations on a
conducted on either an informal or a
more formal basis. Informal reviews
occur whenever FDA revises an existing
regulation. The agency reviews the
specific regulation being maodified
consistent with Executive Order 12866
tc determine if it is still valid, and
whether it should be updated based on
current policy, data, and technology.

More reviews are undertaken
consistent with available resources and
regulatory priorities when FDA believes
that changed circumstances create an
opportunity to improve the effectiveness
and efficiency of existing regulations or
to reduce regulatory burden. Examples
are listed above. FDA is currently
conducting such reviews of regulations
it the following areas:

(1) Medical Devices; Recordkeeping
and Reporting for Electronic Products

(2) Medical Devices; Current Good
Manufacturing Practice

(3) Hearing Aids

(4) Investigational New Animal Drug
Applications Procedural Rules
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(5) New Animal Drug Application
(NADA) Procedural Rules

(6) NADA Records and Reports.

In addition, FDA’s Center ?or
Biologics Evaluation and Research .
(CBER] is in the process of establishing
two task forces ta perform reviews of all
blood regulations and administrative
and licensing regulations. CBER will
conduct these reviews based on
standards that incorporate the elements
of Executive Order 12866.

FDA invites public comment on other
regulations that warrant review and
possible revision to more effectively
achieve the agency’s public health and
regulatory objectives, reduce burdens on
regulated industries and other affected
parties, or better conform to the
priorities and principles set forth in
Executive Order 12866. Suggestions
should be accompanied by specific
examples of regulations that need to be
reviewed, the improvement to be
achieved, and the criteria contained in
the Executive Order 12866 under which
such a review should be focused.

Executive order 12866 requires
agencies to identify any legislative
mandates that require the agency to
impose regulations that the agency
believes are unnecessary or outdated by
reason of changed circumstances. FDA
invites public comment on this issue.

II. FDA Reduction of Backlog of
Pending Proposed Regulations

As part of FDA’s regulations
streamlining initiative begun in 1891,
the agency instituted an annual review
of outstanding advance notices of
proposed rulemaking, notices of
proposed rulemaking, and other notices
concerning proposed actions that had
not been made final. In the Federal
Register of December 30, 1991, the
agency withdrew 89 outstanding
proposals, and elsewhere in this issue
FDA is withdrawing an additional 9
proposals, When the annual review
identifies proposed rules as outdated,
no longer necessary, or, based on agency
prioritles, unlikely to be completed in
the foreseable future, FDA will publish
anotice of intent to withdraw those
proposals in the Federal Register. FDA
will continue this periodic review to
help the agency, regulated industries,
and other affected parties focus more
effectively on FDA’s active rulemaking
agenda. The agency Invites public
comment on other proposed actions that
could be considered for withdrawal.

[II. Citizen Petitions Process

Under FDA’s procedural regulations
any interested party may petition the
ggency. The petition process is a
mechanism often used by industry and

the public to request that the agency
amend, revoke, or create a regulation.
FDA encourages the continued use of
citizen petitions as a means of
identifying those FDA regulations
which should be candidates for review
under Executive Order 12866.
Interestad persons may, on or before
May 20, 1994, submit to the Dockets
Management Branch (address abave)
written comments regarding this notica.
Two copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments ars to be
identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.
Dated: January 11, 1994.
Michael R. Taylor,
Deputy Commissioner for Policy.
IFR Doc. 84-1162 Filed 1-19-94; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[INTL-0177-80]
RIN 1545-A073

Revisions of the Section 338
Consistency Rules With Respect to
Target Affiliates That Are Controlied
Foreign Corporations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the IRS is issuing temporary
regulations revising the cansistency
rules under section 338 of the Internal
Revenue Code of 1986 applicahle to
certain cases involving controlled
foreign corporations. The text of those
temporary regulations also serves as the
text of these proposed regulations.
DATES: Comments and requests for a
public hearing must be received by
March 21, 1684,

ADDRESSES: Send comments and
requests for a public hearing to: Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Attn:
CC:DOM:CORP:T:R (INTL-0177-90),
room 5228, 1111 Constitution Avenue,
NW., Washington, DC 20044, In the
alternative, comments and requests may
be hand delivered to:

CC:DOM:CORP:T:R (INTL-0117-80),
Internal Revenue Service, room 5228,
1111 Constitution Ave. NW.,
Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Kenneth D, Allison at (202) 622-3860
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The temporary regulations published
in the Rules and Regulations portion of
this issue of the Federal Register revise
§1.3384T of the Income Tax
Regulations. The final regulations that
will result from the regulations
proposed in this natice would be based
on the text of the temporary regulations
and would revise the consistency rules
relating to controlled foreign
corporations under section 338 of the
Internal Revenue Code of 1988.

The text of those temporary
regulations also serves as the text of
these proposed regulations. The
p le to the temporary regulations,
along with the preamble to the notice of
proposed rulemaking published on
January 14, 1892, in the Federal
Register (57 FR 1409) under section 238,
contains a full explanation of the
reasons underlying thae issuance of the

proposed regulations.
Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12868. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805({f) of the Internal Revenue
Code, these proposed regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Request for a Public
Hearing

Before adopting these proposed
regulations, consideration will ba given
to any written comments that are
submitted timely (preferably a signed
original and eight copies) ta the lnternal
Revenue Service. All comments will be
available for public inspection and
copying. A public hearing will be held
upon written request by any person who
submits written comments on the
proposed rules. Notice of the time and
place for the i be published
in the Fedcnlhumgllzgisur.
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Drafling Information

The principal author of these
proposed regulations is Kenneth D.
Allison of the Office of Associate Chief
Counsel (International), Internal
Revenue Service. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.338—4 is amended by
adding paragraphs (h) and (k) to read as
follows:

§1.338-4 Asset and stock consistency.
* * * - *

(h) [The text of this proposed
paragraph is the same as the text of
§1.338—4T(h) published elsewhere in
this issue of the Federal Register.]
> - L - -

(k) [The text of this proposed
paragraph is the same as the text of
§1.338—4T(k) published elsewhere in
this issue of the Federal Register.]
Margaret Milner Richardson,
Commissioner of Internal Revenue.

{FR Doc. 94-667 Filed 1-12-94; 2:54 pm]
BILLING CODE 4830-01-U

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DoD 6010.8-R]
RIN 0720-AA20.

Civliian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Hospital Payments for Ambulatory
Care

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: This proposed rule
establishes a new payment method for
ambulatory care (other than ambulatory
surgery) provided by hospitals to
CHAMPUS beneficiaries, under which
payment amounts would be based on

the cost of the service rather than on the
billed charge, as at present. In general,
the effect of this change would be to
reduce reimbursement amounts for
ambulatory services provided by
hospitals.

DATES: Written comments must be
received on or before March 21, 1994.
ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (DCHAMPUS), Office of
Program Development, Aurora, CO
80045-6900. For copies of the Federal
Register containing this proposed rule,
contact the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, (202)
783-3238.

FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

SUPPLEMENTARY INFORMATION:
I. Introduction

This proposed rule introduces a new
payment method, based on facility
costs, for ambulatory care (other than
ambulatory surgery) provided by
hospitals.

11. Provisions of Propesed Rule
Concerning the Ambulatory Care
Payment Method

CHAMPUS recently established a new
payment method for ambulatory surgery
performed by hospitals and freestanding
ambulatory surgery centers. Prior to
adoption of this new payment method,
institutional charges for ambulatory
surgery were based on billed charges of
the facility. Payments to hospitals for
ambulatory care other than ambulatory
surgery continue to be made based on
billed charges. Consistent with the
established CHAMPUS policy,
authorized by section 1079(j)(2) of title
10, United States Code, of adopting
payment methods based on cost
reimbursement, rather than payment of
billed charges, we now propose a new
payment method for this category of
care based on facility costs. This
payment method would apply to
emergency room care, outpatient clinics,
and other ambulatory care provided by
the hospital, but it excludes all care .
covered by the recently established
ambulatory surgery payment method.

The pmrgo:a? r{x}iep wzmld determine
facility costs based on the billed charges
for a service, multiplied by the
ambulatory care cost-to-charge ratio for

hospitals nationally and adjusted for
certain special hospital characteristics.
The special characteristics will be
determined based on identifying any
statistically significant differences in
ambulatory care cost-to-charge ratios
among hospitals based on these
characteristics. The characteristics that
will be considered are: The
classification of the hospital as large
urban, other urban, or rural in the DRG-
based payment system; teaching
hospital; state; and children's hospital.
We invite comments on whether any
other special characteristics should be
considered. Comments in this regard
would be most helpful if they include
specific data supporting the suggestion.

The proposed rule also prohibits a
hospital from submitting billed charges
for an ambulatory care service in excess
of the actual charge made for the service
to the general public and applies a 25%
payment reduction for such excessive
billings.

I11. Regulatory Procedures

Executive Order 12866 requires
certain regulatory assessments for any
“significant regulatory action,” defined
as one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have &
significant impact on a substantial
number of small entities.

This is not a significant regulatory
action under the provisions of Executive
Order 128686, and it would not have a
significant impact on a substantial
number of small entities.

This proposed rule imposes no
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3511).

This is a proposed rule. Public
comments are invited. All comments
will be considered. A discussion of the
major issues revised by public
comments will be included with
issuance of the final rule, anticipated
approximately 60 days after the end of
the comment period.

List of Subjects in 32 CFR Part 199
Claims, Handicapped, Health
insurance, Military personnel.

Accordingly, 32 CFR part 199 is
proposed to be amended as follows:
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PART 139—[AMENDED]}

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C 1097,
1086,

2. Section 199.14 is proposed to be
amended by revising the introductory
text of paragraph (a)(3), by redesignating
paragraph {a}{4) as paragraph (a)(5), and
by adding a new paragraph (a){4), as
follows:

§198.14 Provider reimbursement
methods.
(a) Hospitals.

(3) Billed charges and set rates. The
allowable costs for autharized care in all
hospitals for care not subject to the
CHAMPUS DRG-based payment system,
the CHAMPUS mental health per diem
payment system, the CHAMPUS
ambulatory surgery payment method, or
the CHAMPUS ambulatory care
payment method shall be determined an
the basis of billed charges or set rates.

Under this procedure the allowable
costs may not exceed the lower of:
» » = - "

(4) Ambulatory care payment method.
(i) Applicability. The ambulatory care
payment method determines allowable
costs in connection with all institutional
charges from hospitals for outpatient
care other than ambulatory surgery
covered by the ambulatory surgery
payment method.

(ii) Determination of allowable costs.
Allowable costs are determined by
multiplying the hospital's billed charges
by the cest-to-charge ratio for hospitai-
based ambulatory care, as determined
by the Director, OCHAMPUS based on
Medicare cost reports filed by hospitals
nationally, with adjustments for special
hospital characteristics..

(iii) Adjustments for special hospital
characteristics. Por certain special
hospital characteristics, the Director,
OCHAMPUS will determine if there are
statistically significant differences in
ambulatory care cost-to-charge ratios
based on certain hospital characteristics.
To the extent that there are such
differences, payment adjustments will
be made to assure that the payment
amounts reasonably reflect the special
characteristics involved. The special
characteristics that will be considered
for such adjustments are: urban,
simall urban, and rural hospitals (as
those categories are recognized in the
CHAMPUS DRG-based payment
system); teaching hospitals; state; and
children’s hospitals,

(iv) Prohibition against excessive
charges. The billed charge for a service

covered by the ambulatory care payment 40 CFR Part 52

method may not exceed the actual
charge for such service made to the
general public. In any case in which the
Director, OCHAMPUS determines that
the billed charge exceeds such actual
charge for such service made to the
general public, the payment amount
determined under the ambulatory care
payment methaod shall consider the
billed charge to be the actual charge for
such service made to the general public,
and, as an incentive for proper billing,
the resulting payment amcunt shall be
reduced by 25 percent.

Dated: January 7, 1994.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 94-715 Filed 1-19-94; 8:45 am)
BILLING CODE 56000-04-A

ENVIRONMENTAL PROTECTION
AGENCY

40CFRCh. 1
[FRL-4827-6]

Open Meeting of the Committee on
Hazardous Waste Identification

AGENCY: EPA.
ACTION: Public meeting.

SUMMARY: The Hazardous Waste
Identification Committee will meet on
February 7 and 8 to discuss work
accomplished since the November 17
mesting, and to identify appropriate
next steps. The meeting is open to the
public without need for advance
registration.
DATES: The Committee will meet an
February 7 and 8. On February 7, the
meeting will begin at 1 p.m. and run
until completion. On February 8, the
meeting will begin at 8:30 a.m. and run
until 4 p.m.
ADDRESSES: The Committee will meet at
the Hyatt Regency Hotel, 2799 Jeff Davis
Highway, Crystal City, Arlington,
Virginia, (703) 418-1234.
FOR FURTHER INFORMATION CONTACT: For
further information on substantive
matters, call Al Collins of EPA's Office
of Solid Waste at (202) 260-4791. For
further information on procedural
matters, call Denise Madigan, the
Committee Co-Facilitstor, at (202) 429-
8782.

Dated: Januery 13, 1994,
Chris Kirtz,
Director, Consensus and Dispute Resolution
Program.
[FR Doc. 84-1249 Filed 1-19-04; 8:45 em)
BILLING CODE 8560-50-M y

[MN17-2-5950; A-1-FRL-4828-4)

Approval and Promulgation of
kmplementation Plan; Carbon
Monoxide; Oxygenated Gasoline
Program; Mihnesota

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The USEPA is proposing to
approve a State Implementation Plan
(SIP) revision submitted by the State of
Minnesota. This revision implements an
oxygenated gasoline program in the
Minneapolis-St. Paul Metropolitan
Statistical Area (MSA), and the Duluth-
Superior MSA. Both MSA’s are required
to implement an oxygenated gasoline
program because of past violations of
the carbon monoxide standard. This SIP
revision was submitted to satisfy the
requirement of section 211{m) of the
Clean Air Act as amended by the Clean
Air Act Amendments of 19909 (the Act),
which requires all carbon monoxide
nonatiainment areas with a design value
of 8.5 parts per million (ppm) or above
based on 1988 and 1989 air quality
monitoring data to implement an
oxygenated gasoline program. The effect
of this action is to propose approval of
the oxygenated gasoline program. This
action is being taken under section 110
of the Act.

DATES: Comments must be recsived on
or before February 22, 1904.

ADDRESSES: Comments may be mailed to
John Paskevicz, AE~17} Air
Enforcement Branch, USEPA, 77 West
Jackson Blvd., Chicagg, Illinois 60604.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the USEPA Regional oifice on
the 17th floor, at 77 West Jackson Bivd.,
Chicago.

FOR FURTHER INFORMATION CONTACT:

John Paskevicz, (312} 886-6084.

SUPPLEMENTARY INFORMATION:

L Introduction: Statutory Requirements
and Guidance

Motor vehicles are significant
contributors of carbon monoxide
emissions. An important measure
toward reducing these emissions is the

use of cleaner-burning Gx{vg;!mted
gasoline. Extra oxygen enhances fuel
combustion and helps to offset fuel-rich
operating conditions, particularly
during vehicle starting, which are more
prevalent in the winter.

Section 211(m) of the Act requires
that certain states submit revisions to
the SIPs and implement oxygenated
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gasoline programs by no later than
November 1, 1992. This requirement
applies to all states with carbon
monoxide nonattainment areas with
design values of 9.5 parts per million or
more based on 1988 and 1989 data. Each
state's oxygenated gasoline program
must require gasoline for the specified
control area(s) to contain not less than
2.7 percent oxygen by weight during
that portion of the year in which the
area(s) is/are prone to high ambient
concentrations of carbon monoxide.
Under section 211(m)(2), the oxygenated
gasoline requirements apply to all
gasoline sold or dispensed in the larger
of the Consolidated Metropolitan
Statistical Area (CMSA) or the
Metropolitan Statistical Area (MSA) in
which the nonattainment area is
located. Under section 211(m)(2), the
duration of the control period, to be
established by the USEPA
Administrator, shall not be less than
four months unless a state can
demonstrate that, because of
meteorological conditions, a reduced
control period will assure that there will
be no carbon monoxide exceedances
outside of such reduced period. USEPA
announced guidance on the
establishment of control periods by area
in the Federal Register on October 20,
19921

In addition to the guidance on
establishment of control periods by area,
the USEPA has issued additional
guidance related to the oxygenated
gasoline program. Pursuant to the
requirements of section 211(m)(5) of the
Act on October 20, 1992, the USEPA
announced the availability of
oxygenated gasoline credit program
guidelines in the Federal Register.2
Under the credit program, marketable
oxygen credits may be generated from
the sale of gasoline with a higher oxygen
content than is required (i.e. an oxygen
content greater than 2.7 percent by
weight). These oxygen credits may be
used to offset the sale of gasoline with
a lower required oxygen content. Where
a credit program has been adopted,
USEPA'’s guidelines provide that no
gallon of gasoline should contain less
than 2.0 percent oxygen by weight.

Section 211(m)(4) of the Act requires
that any person selling the oxygenated
gasoline label the fuel dispensing
system. The USEPA promulgated the

1 See “Guidelines for Oxygenated Gasoline Credit
Programs and Guidelines on Establishment of
Control Periods under section 211{m) of the Clean
Air Act as Amended—Notice of Availability," 57
FR 47849 (Dctober 20, 1992).

2 See footnote 1. USEPA issued guidelines for
credit programs under section 211{m)(5) of the Act.

labeling regulations in the Federal
Register on October 20, 1992.3

I1. Background for this Action: State
SIP Revision

The Minneapolis-St. Paul and Duluth-
Superior areas in the State of Minnesota
(the control areas) are designated
nonattainment for carbon monoxide and
classified as moderate with a design
value of 11.4 and 9.9 parts per million
respectively, based on 1988 and 1989
data.s Under section 211(m) of the Act,
Minnesota was required to submit a
revision SIP under section 110 and part
D of title I of the Act which includes an
oxygenated gasoline program for
Minneapolis-St. Paul, and Dulath-
Superior by November 15, 1992.5 On
November 9, 1992, the Commissioner,
Minnesota Pollution Control Agency,
submitted to USEPA a revised SIP
including the oxygenated gasoline
program containing rules that were
signed by the Governor on April 29,
1992, and became effective on August 1,
1992. The USEPA issued a
completeness letter to the State on
January 20, 1993. The USEPA
summarizes its analysis of the state
submittal below. A more detailed
analysis of the state submittal is
contained in a Technical Support
Document (TSD) dated June 11, 1993,
which is available from the Region 5
office, listed in the ADDRESSES section of
this proposed rulemaking.

Type of Program and Oxygen Content
Requirement

Section 211(m)(2) of the Act requires
that gasoline sold or dispensed for use
in the specified control areas contain
not less than 2.7 percent oxygen by
weight. Under section 211(m)(5), the
USEPA Administrator issued guidelines
for credit programs allowing the use of
marketable oxygen credits from gasoline
with a higher oxygen content than
required. However, Minnesota has
adopted a system of oxygen content
averaging that does not include oxygen
credit trading. Each registered blender
must maintain an individual average of
2.7 percent oxygen for all gasoline
shipped into a control area during a
control period. Gasoline sold in the
control area during the control period
must contain a minimum of 2.0 percent

3See “Notice of Final Oxygenated Fuels Labeling
Regulations under section 211(m) of the Clean Air
Act as Amended—Notice of Final Rulemaking,” 57
FR 47769. The labeling regulations may be found
in 40 CFR 80.35.

4 See ""Designation of Areas for Air Quality
Plann)ing Purposes,” 56 FR 56694 (November 6,
1991.

s See credit program guidelines in footnote 3,
wherein the November 15, 1992 SIP revision due
date was specified.

oxygen. A registrant cannot accumulate
oxygen credits to be traded to other
registrants, The Minnesota requirements
to not distinguish between a control
area responsible (CAR) party and
blender CAR.6 All registrants are
classified as blenders. The following
sections of this notice address some
specific elements of the state’s
submittal. Parties desiring more specific
information should consult the TSD.

Applicability and Program and Scope

Section 211(m)(2) requires oxygenated
gasoline to be sold during a control
period based on air quality monitoring
data and established by the USEPA
Administrator. Minnesota has
established control periods consistent
with the USEPA guidance. The 1992
carbon monoxide control period began
on November 1, 1992, and extended
through January 31, 1993. In subsequent
years, the control periods will begin on
October 1, and eng after January 31.

All gasoline sold or dispensed for use
within the control area and during the
control period must comply with the
average 2.7 percent oxygen content
requirement and must contain not less
than 2.0 percent oxygen by weight. The
Minnesota program does not include
oxygen credit trading.

Registration Requirements.

The registration requirements for the
Minnesota program are similar to the
guidelines established by the USEPA.
The State treats all registrants as
averaging blenders. Oxygenated gasoline
purchased by a non-registered party will
be counted into the average of the
registered company that sold the
product to the retailer or the non-
registered distributor. Each registrant
has the option to choose a per gallon
blending method, or an averaging
method. The registrant is required to
maintain an average oxygen content of
2.7 percent or greater, for all gasoline
distributed in the control area.

The Minnesota oxygen plan specifies
that records of all gasoline-oxygenate
blends, received, sold, or transferred,
must be retained for at least one year
after the control period ends. The
records must include the original
transfer documents showing the volume
of blended product and the weight
percent of oxygen in each blend. The
registrant is required to commission an

s The Implementation Guideline for Oxygenated
Gasoline Programs, published on November 20,
1991, provides a definition of Control Area
Responsible (CAR) party. A CAR party is a person
who owns oxygenated gasoline which is sold or
dispensed from a control area terminal. A blender
CAR is a person who owns oxygenated gasoline
which is sold or di from a control area
oxygenate blending facility.
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attestation engagement within 120 days
after the close of the control period.
Records are also required to be kept by
non-registered distributors.

All parties in the gasoline distribution
network who are located in or do
business within a control area, and
whose product is eventually sold into
the control area for the ultimate
consumer, are required to keep records
concerning quantity of blend sold and
amount of oxygen in the product.
Registered parties are not specifically
required by State law or by rules or
procedures to take samples and test the
product. However, the State plan calls
for an extensive sampling and testing
program throughout the product
lifecycle,

All refineries and terminals that ship
gasoline into the control area will be
inspected at least once each month
during the control period by inspectors
from the State Weights and Measures
Division. Samples will be taken and
tested for minimum oxygen content, and
transfer documents will be inspected to
ensure each contains required
information on every batch shipped. At
least 20 percent of all registered
distributors and 20 percent of all
retailers in the control area will be
in ifected/tested by the State.

nder these inspection requirements,
refiners and importers are required to
keep a copy of all the tests that are
performed on batches of gasoline prior
to shipment, as well as copies of the
bills of lading or transfer documents for
each batch, Terminal owners and
operators and CARSs are required to keep
records of both the gasoline they receive
from upstream parties, as well as copies
of all the tests (if any) performed as part
of the shipping documentation and
records created before the gasoline was
transferred to a downstream party.

The USEPA guidelines also require
that CARs commission an annual attest
engagement,” performed by either an
internal auditor or iridependent
Certified Public Account (CPA}). The
guidelines also specify that the
standardized forms, specifying agreed-
upon procedures for the conduct of the
attest engagement, for use by the
internal auditor or CPA be provided by
the state.

The State requirement for maintaining
records is found in Minnesota Statute,
section 239.791. In addition to the
record-keeping requirement, the
registrant must commission an
attestation engagement by a certified
public accountant to demonstrate that
the blending records are accurate. The

_—
” The USEPA does not require an attest
‘ngegement in a per gallon program.

registrant has 120 days after the end of
the control period to report the results
of the audit to the State. These
requirements for the State program go
beyond the requirements in USEPA
guidelines for a per gallon program but,
are acceptable. Comments are invited on
this issue.
Prohibited Activities

The USEPA’s credit program
guidelines contain provisions designed
to ensure that gasoline that fails to meet
the 2.0 percent by weight minimum
oxygen content requirement is not
available for use within a control area.
Generally, CARs or blender CARs may
not transfer gasoline for use in a control
area that contains less than the
minimum percent of oxygen by weight
to parties who are not themselves
registered as CARs or blender CARs.
Under USEPA's credit program
guidelines, regulated parties, including
refiners, importers, oxygenate blenders,
carriers, distributors, or resellers may
not fail to comply with recordkeeping
requirements.s

The State enforces a variety of
provisions in areas where oxygas is
required. The primary focus is
violations of the sale of gasoline
containing less than 2.0 percent oxygen,
pumps which are not labeled, and
registrants who cannot produce records
of blending or transfer records or
shipping manifests.

Transfer Documents

The USEPA's credit program
guidelines specify that transfer
documents should include the following
information: date of the transfer, name
and address of the transferor, and name
and address of the transferee, the
volume of gasoline which is being
transferred, the proper identification of
the gasoline as oxygenated or
nonoxygenated, the location of the
gasoline at the time of the transfer, the
type of oxygenate, and the oxygen
content of the gasoline (for transfer
upstream of the control area terminal
and for transfers between CARs, include
the oxygenate volume of the gasoline).
Records are to be kept in a location
where they are available for state
review,

Minnesota's enforcement plan
instructs investigators to inspect transfer
documents to ensure they contain
information regarding the quality and
destination of the gasoline. Registration
forms and oxygen units worksheets
contain an adequate amount of

8 USEPA's recommended provisions for
prohibited activities are found at pages 59-61 of the
credit program guidelines.

information regarding the fuel and the
registrants. The State’s operation
manual for distributors, refinery
operators and terminal operators
requires detailed record keeping and
auditing to meet the requirements of the
State legislation. These requirements go
beyond what is required for the
Minnesota program but, are acceptable
to the USEPA.

Enforcement and Penalty Schedules

State oxygenated gasoline regulation
must be enforceable by the state
oversight agency. The USEPA
recommends that states will visit at least
20 percent of regulated parties during a
given control period. Inspections should
consist of product sampling and record
review. In addition, each state should
devise a comprehensive penalty
schedule. Penalties should reflect the
severity of a party's violation, the
compliance history of the party, as well
as the potential environmental harm
associated with the violation.

Minnesota Statutes contain a

‘graduated penalty schedule for

violations of any of the winter oxygas
requirements. Violation of any of the
requirements is a criminal offense,
punishable as a misdemeanor. The State
retains discretionary authority to apply
the graduated penalty schedule
including the authority to: issuing
written warnings, issue stop sale orders,

" lock or seal any gasoline dispenser, and

request a misdemeanor complaint
against a violator.

At least 20 percent of the registered
distributors will be inspected during the
control period, and samples will be
taken of each product at the facility,
according to the State procedure.
Samples will be analyzed by the State
at the State laboratory using gas
chromatography and a thermal
conductivity detector following an
unspecified ASTM test method.
Similarly, retail gasoline stations will be
inspected and samples taken during the
control period. Approximately 20
percent of the retail outlets in the
control area will be visited during the
control period.

Inspections, which will be
unannounced and at random, will
include, in addition to sample
collection, a visual check to ensure
pumps are properly labeled, that

transfer documentation is on hand, and

that only oxygenated gasoline has been
received during the control period.

Test Methods and Laboratory Review

The USEPA's sampling procedures
are detailed in appendix D of 40 CFR
part 80. The USEPA has recommended,
in its credit program guidelines, that
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states adopt these sampling procedures.
Minnesota has not adopted USEPA
sampling procedures. However, the
State does intend to attempt a statistical
validation which it will send to USEPA
for aggroval.

Each state regulation must include a
test method. The USEPA guidelines
recommend the use of the OFID test,
although parties may elect to use
ASTM-D4815-89 or another method, if
approved by the USEPA. Minnesota has
elected to use an unspecified ASTM test
method using gas chromatography with
a thermal conductivity detector and the
appropriate ASTM test method to
determine oxygen content. The-State
will also use a contractor where needed
if the sample is expected to contain a
non-ethanol oxygenate. The State is also
expected to use a field screening
method based on a near infra-red
spectrophotometer. Information from
these tests will be sent to the USEPA for
statistical validaticn as a primary
o ﬁenate test methed.

e USEPA has established an
interim testing tolerance, which states
appropriate ranges for credit and per-
gallon programs.® As USEPA states in
that memorandum, the purpose of the
testing in & credit program is to :
determine if a sample meets the 2.0
percent minimum oxygen content
requirement and to determine whether
the documentation that accompanies
that gasoline is correct. For a per-gallon
program, the purposs of the testing is to
determine whether the gasoline contains
less than 2.7 percent oxygen by weight.
Minnesota has not provided a
description of its testing tolerance.

Labeling

The USEPA was required to
promulgate Federalri?beling regulations
under section 211(m)(4) of the Act.
These regulations were published in the
Federal Register on October 20, 1992 10,
The Minnesota requirement for labeling
is consistent with that of the USEPA.
The USEPA's review of the material
indicates that the State of Minnesota has
adopted an oxygenated gasoline
regulation substantially in accordance
with the requirements of the Act. The
USEPA is proposing to approve the
Minnesota SIP revision for an
oxygenated gasoline program, which
was submitted on November 9, 1992.
The USEPA is soliciting public
comments on the issues discussed in
this notice or on other relevant matters.
Comments regarding program operation

o See Memorandum dated October 5, 1992 from
Mary T. Smith, Director, Field Operations and
Support Division to State/Local Oxygenated Fuels
Contacts.

10 See footnote 3.

during the first and subsequent years of
operation of the oxygenated gasoline
program are invited.

These comments will be considered
before taking final action. Interested
parties may participate in the Federal
rulemaking procedure by submitting
written comments to the USEPA
Regional office listed in the ADDRESSES
section of this notice.

I11. Proposed Action

The USEPA proposes to approvethe
oxygenated gasoline program revision to
the Minnesota SIP. Public comment is
solicited on the USEPA’s proposed
rulemaking action. Comments received
on or before February 22, 1994 will be
considered in the development of the
final rulemaking.

This action is classified as a Table 2
action by the Regional Administrator
under the procedures published in the
Federal Register on January 19, 1989
(54 FR 2214-2225). On January 6, 1989,
the Office of Management and Budget
(OMB) waived Table 2 and Table 3 SIP
revisions (54 FR 2222) from the
requirements of section 3 of Executive
Order 12291 for a period of two years.
The USEPA has submitted a request for
a permanent waiver for Table 2 and
Table 3 SIP revisions. The OMB has
agreed to continue the waiver until such
time as it rules on USEPA’s request.
This request continues in effect under
Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

Under the Regulatory Flexibility Act,
5 1J.S.C. 600 et seq., the USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule-on small entities. (5 U.S.C. 603
and 604.) Alternatively, the USEPA may
certify that the rule'will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000. The
USEPA certifies that this rule, which
merely approves state requirements that
are already in place, will not have a
significant impact on a substantial
number of small entities.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon menoxide,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 7, 1994.
Valdas V. Adamkus,
Regional Administrator:
[FR Doc. 941400 Filed 1-19-94; 8:45 am|
BILLING CODE 8560-50-F-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[ET Docket No. 83-62; DA 94-34]

Guidelines for Evaluating the
Environmental Effects of
Radiofrequency Radiation

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Chief of the
Commission's Office of Engineering and
Technology has granted a 14 day
extension for filing comments and reply
comments in response to the Notice of
Proposed Rule Making (NPRM). This
extension is in response to a motion
filed by CBS, Inc. (“CBS"). The
additional time will allow for further
analysis with respect to recent data and
information relevant to the
Commission’s implementation of new
radiofrequency exposure guidelines.
DATES: Comments are due by January
25, 1994. Reply comments are due by
February 24, 1994.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Robert Cleveland, Office of Engineering
and Technology, Federal
Communications Commission, {202)
653-8169.

SUPPLEMENTARY INFORMATION: 1. On
January 3, 1994, CBS Inc. (“CBS”) filed
with the Commission a “Motion for
Extension of Time" in the above-named
proceeding. CBS requested that the
Commission extend, by a period of
fourteen (14) days, the time for filing
comments and reply comments.

2. The Commission has proposed to
incorporate into its rules the newly
revised standard of the American
National Standards institute (ANSI)
developed by the Institute of Electrical
and Electronics Engineers (IEEE) and
designated IEEE C95.1-1991 (also ANSU
IEEE C95.1-1992) for human exposure
to radiofrequency (RF) fields.» The
deadline originally established for filing
comments in this proceeding was

1 See Notice of Proposed Rule Making in ET
Docket 93-62, 58 FR 19393 (1993).
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August 13, 1993, and the date for reply
comments was September 13, 1993.

3. Previously, on August 3, 1993, the
Commission granted a request filed by
the National Association of Broadcasters
(NAB) for an extension of time of ninety
(90) days for filing comments and reply
comments.2 This action established a
new deadline for filing comments of
November 12, 1993, and a new deadline
for filing reply comments of December
13, 1993.

4. Subsequently, on November 2,
1993, CBS and Capital Cities/ABC Inc,
filed a request to extend the comment
and reply comment deadlines an
additional sixty (60) days. The
Commission approved this request
establishing a new deadline for filing
comments of January 11, 1994, and a
new deadline for filing reply comments
of February 10, 1994.3

5. The first extension was granted to
allow NAB time to complete a study
commissioned to develop non-
measurement based techniques for
determining compliance with new
guidelines. THe second extension was
granted in response to filings by CBS,
Capital Cities, and Hammett and Edison,
Inc., noting that new information from
the NAB study and other experimental
results relevant to the consequences of
the proposed guidelines had only
recently become available. CBS and
Capital Cities maintained that
additional time was necessary to
consider the implications of the new
data, both to determine whether further
study was required and to assess the
effect that the proposed guidelines will
have on broadcast operations.

6. The most recent motion filed by
CBS requests an additional fourteen day
(14) extension of the comment and reply
comment deadlines. CBS states that it
has not had sufficient time to perform
measures and analysis of data due to a
delay in obtaining the equipment
necessary to measure induced currents.
CBS states that it has acquired
preliminary data that it believes will be
useful to the Commission in considering
the implementation of the induced
current limits. However, additional time
is needed to organize and analyze the
data. Further, CBS states that it hopes
that the additional time will make
possible the filing of a single set of
tomments representing the views of
itself and several other broadcast
entities,

T —
“ See Order Extending Time for Comments and
lg"piv)Commems. ET Docket 93-62, 58 FR 43091
1993),

*58 FR 60827 (1993).

7. The Commission does not routinely
grant requests for extensions of time.s
However, we continue to recognize the
complexity of the issues raised by the
new exposure guidelines and the
difficulties in developing reasonable
methods by which compliance can be
evaluated. In that regard, the request by
CBS for a nominal further extension
does not appear to be unreasonable.

8. Accordingly, it is ordered, That the
deadline for filing comments is
extended to January 25, 1994, and the
deadline for filing reply comments is
extended to February 24, 1994. This
action is taken pursuant to sections 4(i)
and 303 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303, and pursuant to §§0.31, 0.241 and
1.46 of the Commission’s Rules, 47 CFR
0.31, 0.241 and 1.46.

Federal Communications Commission.
Thomas P. Stanley,

Chief Engineer,

[FR Doc. 84-1328 Filed 1-19-94; 8:45 am|]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Parts 212 and 234
[FRA Docket No. RSGC-5; Notice No. 6]
[RIN 2130-AA70]

Grade Crossing Signal System Safety

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: FRA proposes specific
maintenance, inspection, and testing
requirements for-active highway-rail
grade crossing warning systems. FRA
also proposes to require that railroads
take specific and timely actions to
protect the traveling public and railroad
employees from the hazards posed by

- malfunctioning highway-rail grade

crossing warning systems. This action is
taken in response to a statutory.
requirement that FRA issue rules,

- regulations, orders, and standards to

ensure the safe maintenance, inspection,
and testing of signal systems and
systems at railroad highway grade
crossings. \

DATES: (1) Written comments must be
received no later than March 21, 1994,
Comments received after that date will
be considered to the extent possible

447 CFR Section 1.46 (1991).

without incurring additional expense or
delay.
(Zf,A public hearing will be held at
9:30 a.m. on March 1, 1994. Any person
who desires to'make an oral statement
at the hearing is requested to notify the
Docket Clerk at least five working days
prior to the hearing, by telephone or by
mail, and to submit three copies of the
oral statement that he or she intends to
make at the hearing.
ADDRESSES: (1) Written commments
should be submitted to the Docket
Clerk, Office of Chief Counsel, FRA, 400
Seventh Street, SW., Washington, DC
20590. Persons desiring to be notified
that their written comments have been
received by FRA should submit a
stamped, self-addressed postcard with
their comments. The Docket Clerk will
indicate on the postcard the date on
which the comments were received and
will return the card to the addressee.
Written comments will be available for
examination, both before and after the
closing date for comments, during
regular business hours in room 8201 of
the Nassif Building at the above address.
(2) A public hearing will be held in
room 2230 of the Nassif Building, 400
Seventh Street, SW., Washington, DC.
Persons desiring to make oral statements
at the hearing should notify the Docket
Clerk by telephone (202-366-0628) or
by writing to the Docket Clerk at the
address above.
FOR FURTHER INFORMATION CONTACT:
William Goodman, Chief, Signal and
Train Control Division, Office of Safety,
FRA, 400 Seventh Street, SW.,
Washington, DC 20590 (telephone 202-
366-2231), or Mark Tessler, Trial
Attorney, Office of Chief Counsel, FRA,
400 Seventh Street, SW., Washington,
DC 20590 (telephone 202-366-0628).

SUPPLEMENTARY INFORMATION:

Background

On June 29, 1992, FRA published a
Notice of Proposed Rulemaking (NPRM)
(57 FR 28819) in which FRA proposed
to require that railroads take specific
and timely actions to protect tge
travelling public and railroad employees
from the hazards posed by
malfunctioning highway-rail grade
crossing warning systems. A public
hearing was held in Washington, DC on
September 15, 1992. Due to comments
received and an intention to widen the
scope of this rulemaking to include
proposed standards for maintenance,
inspection, and testing pursuant to the
mandate of section 202(q) of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
431(q)) (Safety Act) as amended by
section 2 of the Rail Safety Enforcement -
and Review Act (Pub. L. 102-365), an
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open meeting was held on December 11,
1992. That meeting consisted of very
frank and open discussions of both
FRA's timely response proposal and the
issue of maintenance, inspection, and
testing regulations. In response to a
participant’s request, the comment
period was extended to February 15,
1993. Among the comments received
was a joint submission from the
Brotherhood of Railroad Signalmen, the
Association of American Railroads, and
The American Short Line Railroad
Association. In addition to commenting
on the June NPRM, the labor/
management group pr d specific
regulatory language ad: ing both
timely responsed and meintenance,
insg:cﬁon. and testing.

e NPRM issued today reflects the
consolidation inte one rulemaking
docket of the timely response
rulemaking (see 57 FR 28819) with
proposed standards for maintenance,
inspection, and testing of grade crossing
warning systems.

Rather than issuing a final rule on
timely response, FRA is today
requesting comments on a revised
proposed rule. FRA does however,
reserve the right to issue a final rule
consistent in whole or in part, either
with the text contained in this NPRM,
with the text of the prior NPRM on
timely response, or in response to
comments received in response to the
various issues raised in these
documents. In the following section-by-
section analysis, FRA will discuss the
range of comments received in response
to our earlier “timely response’ NPRM.
It is perhaps an understatement to say
the June 1992 NPRM did not receive
universal acclaim among the railroad
community. It was generally thought to
be too burdensoms, and its
requirements, especially those regarding
responses to false activations, were seen
as unnecessary and overly complicated.
The earlier proposed “timely response”
rules would have required a railroad to
take the following three steps after
learning of a malfunctioning grade
crossing warning system: (1) Notify
trains and highway traffic authorities of
the malfunction; (2) take appropriate
actions to warn and control highway
traffic pending inspection and repair of
the system; and (3) repair the system.
The NPRM issued today is consistent
with the earlier proposal. FRA has,
however, in response to helpful
comments, revised certain requirements
to better fit within the present railroad
operating environment. Individual
comments, and our response to them,
will be discussed in the section-by-
section analysis below. FRA is also
issuing propesed maintenance,

inspection and testing standards for all
active grade crossing warning systems.
As added by the Rail Safety
Improvement Act of 1988, §202(q) of
the Safety Act provided that “{tlhe

Sec shall, within one year after the
date of the enactment of the Rail Safety
Improvement Act of 1988, issue such
rules, regulations, orders, and standards
as may be necessary to ensure the safe
maintenance, inspection, and testing of
signal systems and devices at railroad
highway grade crossings.” On
September 3, 1992, the Rail Safety
Enforcement and Review Act was
enacted. Section 2 of that act deleted
from subsection {(g) the phrase “such
rules, regulations, orders, and standards
as may be necessary”' and replaced it
with “rules, regulations, orders, and
standards.” Congress clearly intended to
remove any doubt about whether
maintenance, inspection, and testing
standards must be issued. FRA is
therefore proceeding with today’s
proposed maintenance, inspection and
testing rules,

In an effort to gather sufficient data to
determine the scope and content of
possible Federal maintenance,
inspection and testing standards, FRA
published the present 49 CFR part 234,
“Grade Crossing Signal System Safety,"”
on September 23, 1991 (56 FR 33722).
Those reporting rules were meant to
provide the accurate factual information
we felt was necessary to fashion an
appropriate regulatory scheme for
‘maintenance, inspection, and testing.
While FRA was planning on a longer
period during which to gather and
analyze data generated by our new
reporting rule, information received to
date has been helpful in fashioning the
proposed rules. FRA will, of course,
study all additional data as it is received
and will take whatever future regulatory
action is necessary based on that
additional information.

The proposed maintenance,
inspection, and testing standards have
been heavily influenced by the present
FRA signal rules at 49 CFR part 236,
*“Rules, Standards, and Instructions
Governing the Installation, Inspection,
Maintenance, and Repair of Signal and
Train Control Systems, Devices, and
Appliances™ (also known among
railroad signalmen as the “Rules,
Standards, and Instructions™ or simply
as the “RS&I"). These rules, which had
their genesis with the Interstate
Commerce Commission, are well known
and understood among the railroad
community and have contributed to
extremely safe railroad signal systems
nationwide. Generally, the same
railroad employees or contract
employees who maintain and inspect a

railroad’s signal system will also be
maintaining the railroad’s grade
crossing signal system. The same signal
principles and much of the equipment
used on train control signal systems will
apply to grade crossing systems. It is
therefore appropriate that much of the
technical requirements which have
served the industry well in the past
would be adopted to some extent in the
proposed rules.

Another major influence on the
proposed rule was the previously
mentioned joint submission from the
Brotherhood of Railroad Signalmen, the
Association of American Railroads, and
The American Short Line Railroad
Association {*“labor/management”). This
submission, from organizations who
have historically taken diverse positions
in the area of grade crossing safety, has
provided very helpful suggestions in the
drafting of this proposal. The drafters of
the labor/management submission
appear to have also relied to a great
extent on part 236 for guidance.

Section-by-Section Analysis

This section-by-section analysis of the
proposed rules is intended to explain
the rationale for each proposed rule.
The analysis includes the requirements
of each proposed rule, the purpose sach
proposed rule would serve in enhancing
the effective operation of a highway-rail
grade crossing warning system, the
current industry practice, comments
and recommendations contained in the
industry submission, and other
pertinent comments. The comments and
recommendations contained in the
industry submission are important
factors in determining effective rules
because, representing both labor and
management, they reflect differing
perspectives and collective grade
crossing experience.

_The analysis also reflects pertinent
comments made at an open meeting
with interested parties, held on
December 11, 1992, to discuss current
industry practices regarding
maintenance, in?ection, and testing of
highway-rail grade crossing warning
systems.

49 CFR Part 212

Section 212.231 Highway-Rail Grade
Crossing Inspector .

This amendment to 49 CFR Part 212
“‘State Safety Participation Program”
creates a new category of state inspector
within the State Participation Program.
This program, which provides for state
participation in investigative and
surveillance activities under federal
railroad safety laws and regulations,
would now include a separate inspector
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category of “Highway-rail grade
inspector.” New § 212.231 would
establish minimum qualification
standards enabling state inspectars to
enforce grade cressing signal system
safety regulations at part 234.
Additionally, this section provides that
all state signal and train control
inspectors qualified ender § 212.207 are
also thareby fully qualified under new
§212.231.

Section 212.233 Apprentice Highwey-
Rail Grade Cressing Inspector

New § 212.233 weuld establish
minimum qualification standards which
applicants must meet prior to being
enrolled in the inspector training
program.

49 CFR Part 234
Section 234.1 Scope

This section is revised to expand the
scope of part 234 to include the areas
covered by this NPRM. In addition to
prescribing standards for the reporting
of failures of highway-rail grade :
crossing warning systems, this part alse
prescribes minimum actions railroads
must take when such warning systems
malfunction and imposes maintenance,
inspection, and testing standards for
such systems. This section also clarifies
that when any person performs any
function required by this part, that
person is required to perform that
function in accerdance with this part.

Section 234.3 Application

This section of the regulations is not
being revised. However, a discussion of
this section and its relationship to a
petition for rulemaking is appropriate.

Section 234.3(a) provides that exce
as provided in paragraph (b) of the
section, part 234 applies to railroads
that operate on standard gage track that
is part of the general railroad system of
transportation. Paragraph (b) provides
that part 234 does not.apply to rail rapid
transit operations conducted over track
that is used exclusively for that
and that is not part of the general
railroad system of transportation.

In 1992, the President of Berkshire
Scenic Railway Museum, Inc. (Berkshire
Scenic), filed a petition for rulemaking
requesting that FRA propose a discrete
set of regulations applicable to scenic
railroads. The Administrator has
granted the request to the extent that the
petition raised issues related to ongoing
regulatary projects. FRA has therefore
reviewed the present rulemaking in
light of Berkshire Scenic's petition.

F]'RAddoes hf:l: believe that scenic
railroads which are part of the general
railroad system ofmenaimpm MM

crassing  be treated differently than other

railroads under the proposed rules
issued today. The primary beneficiary of
these rules will be the motoring public.
A motorist should have the same
assurance of safety whether crossing the
tracks of a Class 1 railroad, a small short
line, or those of 8 small scenic railroad.
FRA invites public comment on this
issue,

As stated above, part 234 appliesto
railroads thet operats on standard Bage
track that is part of the general railroad
system of tran ion. Thus, the
Eroposed rule would applytoall

ighway-rail grade crossings on trackage
that is part of the general raitroad
system of transportation. FRA invites
comment as to whether this section
should be revised to include within the
application of the rule, crossings on
trackage not part of the general railroad
system of transportation. We
specifically solicit input on whether
maintenance, inspection, and testing of
grade crossing warning systems at
crossings on plant or tourist railroads off
the general railroad system shouid
remain unregulated by the Federal
government. Should timely response
rules, or maintenence, inspection and
testing rules, or beth, be applied to
crossings on trackage not located on the
general railroad system? Should the
answer depend on whether the crossing
is a public or private crossing? Should
a motorist on a public highway have a
reasonable expectation that afl active
warning systems on that highway will
be maintained, inspected, and tested
under the same standards? Should a
motorist entering a private crossing
equipped with en active warning system
(923 such crossings nationwide) have
the same expectation?
Section 234.5 Definitions

Appropriately equipped flogger means
& person other than a train crewmember
who is equipped with an orange vest,
shirt, or jacket for daytime flagging. For
nighttime flagging, similar outside
garments shall be retrorefloctive. The
retrareflective material shall be either
orange, white {including silver-colored
coatings or elements that retroreflect
whits ight), yellow, fluorescent red-
orange, or fluorescent yellow-orange
and shall be designed to be visible at a
minimum distance of 1,000 feet. The
design configuration of the
retroreflective material shall provide
recegnition of the wearer as a person
and shall be visible through the full
range of body motions. Acceptable hand
signalling devices for daytime flagging
include STOP/SLOW paddles.and red
flags. For mighttime flagging, a
flashlight, lantern, or other lighted

signal shall be used. In addition to these
minimum gtandm'dsémgllroads are
encouraged to ide flagging
equipment amg ining in.accordance
with “Traffic Controls for Street and
Highway Construction, Maintenance,
Utility and Emergency Operations™
issued by the Federal Highway
Administration as part VI of the Manusl
on Uniform Traffic Control Devices
e i to be jatel
ersons needing appropriately
equipped are railroad employees other
than & train crewmember, or others
acting on behalf of the railroad, who flag
highway traffic at grade crossings with
malfunctioning warning systems. The
requirement that persons be
apprepriately equipped does not apply
to train crewmembers who dismount
from a locomotive to flag the train
through a in an emergen
situation, or to law enforcement officers.

Credible report of system malfunction
means specific information regarding a
malfunction at an identified highway-
rail grade crossing, supplied by an
identified railroa empfoyee. law
enforcement officer, highway traffic
official, or an employee of a public
agency acting in an official capacity.
The proposed definition would ensure
that legitimate malfunction reports are
received and acted upon by railroads.

FRA's original proposed definition of
a credible report included “an
individual who has previded his or her
name together with a telephone number
or other means of contact, and who does
not have a history of making false or
misleading reports to the railroad
pertaining to system malfunctions.”
Thers was concern by various parties
that it would be very burdensome to
require that railroads immediately take
the required responsive action upon a
call from a member of the public. We
agree. Instead, we expect that railroads
will, as they have traditionally done,
investigate reports of malfunctions
received from the public. ARer
determining the accuracy of the report
a railroad would then take appropriate
action in accordance with the today's
regulations. Today’s propesal would not
prohibit a railroad from adopting
internal rules that would trigger specific
responses to an individual’s complaint,
but would only mandate the required
responses to reports from “afficial”
SOurces.

Warning system malfunction means
an activation failure or a false activation
of a highway-rail grade crossing warning
system.

Section 234.6(a) Qivil Penalties

This section is being amended to

conform with § 209(a) of the Safety Act
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as amended by section 9 of the Rail
Safety Enforcement and Review Act.
That section amended the definition of
“person.” The clarified definition of
“person” includes, but is not limited to,
such entities as manufacturers and
lessors of railroad equipment and
independent contractors. Congress’
purpose in amending the definition of
“person” was to clarify the Secretary’s
existing power over entities whose
activities related to rail safety by
explicitly defining that authority. See
1992 U.S. Code Cong. and Adm. News,
p- 879. Congress made it clear that the
included list of “persons” subject to the
Secretary’s authority was intended to by
illustrative and not exhaustive.

Section 234.101 Employee Notification
Rules

The proposed section requires that
each railroad issue rules requiring
employees to report tc a designated
railroad official, by the quickest means
available, any warning system
malfunction. Some railroads may
determine that the dispatcher is the
appropriate official to be contacted,
while other railroads may decide that a
different official is best placed to receive
and take action on reports of
malfunctions. The proposed section is
consistent with the joint submission.

Section 234.103 Timely Response To
Report of Malfunction

Subsection (a) requires that upon
receipt of a credible report of a warning
system malfunction, the railroad shall
immediately investigate the report and
determine the nature of the malfunction.
The railroad shall then take action as
required by § 234.207. This subsection
would require the railroad to
immediately investigate a credible
report of malfunction. Based upon the
results of that investigation, and in
accordance with § 234.207, the railroad
would be required to adjust, repair, or
replace any faulty component without
undue delay. Further discussion of the
requirement for repair without undue
delay can be found in the section-by-
section analysis of § 234.207.

Subsection (b) requires that, until
repair or correction of the warning is
completed, the railroad shall provide
alternative means of warning highway
traffic and railroad employees in
accordance with this subpart.
Acceptable alternative means of
protecting the travelling public and
railroad employees are described in
§§234.105 and 234.107, as appropriate.

Subsection (c) provides that nothing
in this subpart requires repair or
correction of a warning system, if, acting
in accordance with applicable State law,

the railroad proceeds to discontinue or
dismantle the warning system, provided
such warning system not be left in place
unless the railroad complies with this
subpart.

e proposed section is consistent
with the labor/management’s
recommendation.

Section 234.105 Activation Failure

This section requires that upon
receiving a credible report of an
activation failure, a railroad having
maintenance responsibility for the
warning system shall immediately
initiate efforts to warn motorists and
railroad employees at the subject
crossing by taking, at a minimum,
certain actions. Paragraph (a) provides
that prior to a train’s arrival at the
crossing, the railroad must notify the
train crew of the report of activation
failure and notify any other railroads
operating over the crossing. Paragraph
(b) requires that the railroad notify the
highway traffic control authority having
jurisdiction over the crossing, and
paragraph (c) requires the railroad to
provide or arrange for alternative means
of actively warning motorists of
approaching trains, Paragraph (c)(1)
provides that until an appropriately
equipped flagger or law enforcement
officer is stationed at the crossing to
warn highway traffic of approaching
trains, each train must stop before
entering the crossing to permit a
crewmember to dismount to flag
highway traffic to a stop. The
locomotive may then proceed through
the crossing to permit the flagging
crewmember to reboard the locomotive
before the remainder of the train
proceeds through the crossing.

Paragraph (c)(2) provides that if an
appropriately equipped flagger or law
enforcement officer provides warning
for each direction of highway traffic,
trains may proceed through the crossing
at normal § L

Paragraphs (c)(1) and (c)(2) are the
same as those proposed in FRA's
original proposal. FRA recognizes that
paragraph (c)(2) may present flagging
problems in some situations. At those
crossings which involve both higher
speed trains and highways with higher
speed limits, flaggers might need more
warning time and greater warning
distance (depending on track curvature
and sight distances) in order to
adequately warn approaching motorists
of an approaching train. A flagger may
need to provide warning further down
a highway to provide sufficient stopping
distance for-a motorist. The flagger
might also need to set out a series of
fusees or flags to provide proper
warning. It may be necessary to restrict

train speeds in these situations in order
to facilitate this preparation. FRA
solicits comments on this issue.

Paragraph (c)(3) provides that if an
appropriately equipped flagger or law
enforcement officer provides warning
for highway traffic, but there is not at
least one flagger or law enforcement
officer providing warning for each
direction of highway traffic, trains may
proceed with caution through the
crossing at a speed not exceeding 10
miles per hour, Normal speed may be
resumed after the locomotive has passed
through the crossing,

Paragraph (c)(3) is different in certain
respects from FRA's original proposal.
The original proposal would have
required a train to stop before entering
a crossing if the crossing were not
protected by at least one appropriately
equipped flagger for each direction of
highway traffic, In addition, if the
crossing were flagged by a train
crewmember, the train would be
required to stop again for the
crewmember to reboard the locomotive.
Today's proposal would still require the
stopping of a train if no flagger is
present to warn highway traffic.
However, if there is a flagger present,
but there is not at least one flagger for
each direction of highway traffic, the
train would be required to pass through
the crossing at a speed not exceeding 10
miles per hour.

In their comments and
recommendations, labor/management
argue that the presence of a flagger,
combined with the reduction in train
speed and the use of the locomotive's
horn, would provide sufficient warning
to the travelling public. The
commenters state that the decision on
whether to stop the train a second time
for a train crewmember to reboard
should be left to the discretion of the
railroad, based on the particular
circumstances involved. Requiring a
second stop also increases the time
during which the crossing is blocked by
a train, thereby increasing the
possibility of side collisions. We agree
with the comments and have revised the
proposed rule accordingly. To further
limit the potential of side collisions at
night with one flagger warning
motorists, the provision has been
revised to provide that railroads are
only required to approach the crossing
with caution at a speed not exceeding
10 miles per hour. When the locomotive
of a train has passed through the
crossing, normal speed may be resumed.
This would reduce, by however small a
margin, the time during which side
collisions are possible.

While FRA 1s not at this time
proposing that railroad employees be
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required to cemply with flagging through the cressing at a speed not the approach to a grade crossing,
procedures contained in the Manual on exceeding 10 miles per hour. Nermal regardless of any State laws or
Uniform Traffic Control Devices speed may be resumed afier the ordinances to the contrary.

(MUTCD) issued by the Federal locomotive has passed through the FRA's original propesal stated that

Highway Administration, they are
encouraged to comply as fully as
possible with those or similar
procedures.

Paragraph {c}{4) remains unchanged.
This paragraph would require that a
locomotive's audible warning device be
activated in accordance with railroad
rules. This provision addresses those
instances in which a “whistle ban” may
be in effect in a local jurisdiction. FRA
is presently reviewing the entire
“whistle ban™ issue and, while there
may be disagreement as 1o the effect on
safety of whistle bans, there can be little
doubt that a ban on sounding a train
whistle or horn should be lifted when
a grade crossing warning system is
melfunctioning. In addressing whistle
bans in this limited situation, FRA does
not wish to give the impression it
approves of or encourages whistle bans
in other situations. FRA is opposed 10
local restrictions on the use of train
whistles. See FRA cy Order No.
15, 56 FR 36190, July 31, 1991.

Section 234.107 False Activation

This section requires a railroad to take
the same initial actions as it would take
in cases of activation failure.
receiving a credible report of a false
activation, a railroad having
maintenance responsibility for the
warning system shall immediately
initiate efforts to warn moterists and
railroad employees at the subject
crossing by taking, at a minimum,
certain actions,

Paragraph (a) provides that priorto a
train’s arrival at the ing, the
railroad must notify the train crew of
the repart of activation failure and -
notify any other railroads operating over
the crossing. Paragraph (b) requires that
the railroad notify the highway traffic
control authority having jurisdiction
over the crossing, and paragraph [c)
requires the railroad to provide or
arrange for alternative means of actively
warning motorists of ap ing trains.
Paragraphs (c){1) and (c)(2) provide for
the alternative means of warning
motorists. Paragraph (c)(1) provides that
if an appropriately equipped flagger or
law enforcement officer is stationed at
the crossing providing warning for each
direction of highway traffic, trains may
proceed through the crossing at normal
speed. Paragraph (c)(2) provides that if
there is not an appropriately equipped
flagger or law enforcement officer
stationed at the crossing providing
warning for each direction of highway
traffic, trains may proceed with caution

crossing. Paragraph (c)(3) of this section
provides the railroad an option of
temporarily taking the warning system
out of service until repairs are
completed. However, the warning
system may only be taken out of service
if the railroad complies with the
protection requirements for activation
failures. From a highway traffic control
and warning system credibility
perspective, it would be preferable for a
railroad with few trains traversing the
crossing to take a falsely activated
warning system out of service. The
railroad would then comply with the
activation failure provisions of

§ 234.105 rather than §234.107. We
recognize that the proposed rule
contains a disincentive for a railroad to
do this since under § 234.107 the
railroad can operate through the
crossing at 10 mph rather than stopping
at the crossing as would be requimdp
under §234.105. FRA requests
suggestions on ways to counter this
disincentive while simultaneously
insuring both safe highway traffic and
safe, efficient rail operations. FRA
recognizes that if gates are activated for
an extended period of time, some
highway users may attempt to go around
the gates at the risk of a collision with
an oncoming train. Highway users who
obey the warning signal will be diverted
to another route, in
inefficiencies for those travelers. The
proposed rule both requires repair of the
device “without undue delay” and
prohibits a train from proceeding :
through an unflagged crossing at a speed
in excess of 10 mph. Today, there are no
limitations placed on the railroads in
such situations. Thus, the proposal,
while not ideal in terms of the impacts
on the highway user, should impreve
the situation at crossings with
malfunctioning warning devices. FRA
recognizes that this proposal impacts
highway users and lgenefore requests
that commenters address possible
alternatives to mitigate the negative
effects on the highway user o
permitting gates or flashing lights to
remain activated for an extended period
of time.

Although not a regulatory proposal,
FRA recognizes that a railroad may, of
course, request the authority having
jurisdiction over the roadway to close
the roadway and detour highway traffic
to another nearby crossing. Paragraph
(d) provides that a locomotive’s audible
warning device shall be activeted in
accordance with railroad rules regarding

within two hours of receipt of a credible
report of false activation, the railrcad
would have to provide or arrange for
alternative means of protection at the
crossing. During the period in which
there were no alternative means of
highway traffic control in place, trains
would have been required 10 enter the
crossing at a speed of not more than 10
miles per hour. FRA noted in the
original NPRM that “ws are speci ficelly
requesting comments on the proposed
time period to find out any
circumstances under which this
requirement may be difficult to fulfill."
57 FR 28822. The vast majority of
submissions and testimony addressing
the two hour response time of this rule
have expressed the opinion that this
proposal would be too burdensome on
the industry, with no measurable
increase in safety provided at the grade
Crossings.

Labor/management's comments
recommend that FRA eliminate the
“two-hour” provision from the original
proposed rule. They recommend, in the
absence of flagging, that the restriction
on train § remain in effect pending
repair of the warning system or
appropriate slternative action. They
state that the combined effect of the
warmning system being activated, the
train proceeding at mo more than
restricted speed, and the use of the
locomotive's sudible warning device
will provide sufficient wamning for
highway wusers. After re-examining the
original rule, FRA has
eliminated the two-hour provision. In
our vie‘:;l highway users will be
adequately warned of approaching
trains that are proceeding at a speed no
greater than 10 miles per hour.
Additionally, the period during which
the warning system may remain
malfunctioning is limited by proposed
§ 234.207 which requires that
malfunctioning components of a
warning system be repaired, replaced or
adjusted without undue delay.
Compliance with that section will
ensure that temporary warnings
provided under § 234.107 will be held
to a minimum period of time.

Section 234.109 Recordkeeping

Paragraph {a) of this section requires
each railroad to keep records pertaining
to compli with this subpart. Each
railroad would be required to keep the
following information for each report of
warning system malfunction: Location
of crossing {by highway name and DOT/
AAR Crossing inventory Number); time
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and date of receipt by railroad of report
of malfunction; actions taken by railroad
prior to repair and reactivation of
repaired system; and time and date of
repair.

Paragraph (b) requires that each
railroad retain for at least one year all
records referred to in paragraph (a) of
this section. Records required to be kept
shall be made available to FRA as
provided by § 208 of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
437).

Section 234.201 Location of Plans

The proposed rule requires that plans
and other information required for the |
proper maintenance and testing of
highway-rail grade crossing warning
systems, be available for use at each
warning system location. Plans would
be required to be legible and correct to
protect against errors in circuitry
connections. The current industry
practice is for plans to be kept at each
grade crossing location and used for the
installation and maintenance of warning
systems. The proposed rule is consistent
with labor/management’s
recommendation.

Section 234.203 Design of Control
Circuits on Closed Circuit Principle

The proposed rule requires that all
control circuits that affect the safe. .
operation of a highway-rail grade
crossing warning system shall be
designed on the closed circuit principle.
This design requirement ensures that
failure of any part or component of the
circuit will cause the warning system to
activate (fail-safe principle). The
MUTCD requires the fail-safe principle
be adopted in the design of warning
systems. The proposed rule corresponds
with current industry practice.

Section 234.205 Operating
Characteristics of Warning System
Apparatus

The proposed rule requires that
operating characteristics of
electromagnetic, electronic, or electrical
apparatus of each crossing warning
system be maintained in accordance
with the limits within which it is
designed to operate. In order to comply
with this section, each carrier should
have available specifications setting
forth the pick-up values, release values,
working values, and condemning limits
of these values for all electromagnetic,
electronic, or electrical devices used in
highway-rail grade crossing warning
systems. The proposed rule corresponds
with current industry practice. The
proposed rule is consistent with labor/
management's recommendation.

Section 234.207 Adjustment, Repair,
or Replacement of Component

The proposed rule is similar to the
requirement in the present FRA signal
rules at 49 CFR part 236. The proposed
rule requires that when any essential
component of a highway-rail grade
crossing warning system fails to perform
its intended function, the cause shall be
determined and the faulty component
shall be repaired or replaced “‘without
undue delay.” The proposed rule also
requires that a railroad take appropriate
action under § 234.105 or § 234.107, as
appropriate.

It is of paramount importance that
remedial action begin as soon as
possible after a credible report of a
malfunction is received by a railroad. In
general, adjustment, repair, or
replacement without undue delay
would require that remedial action be
taken in as timely a manner as possible.
Successful, practical application of
these general principles may be the
objective of this regulatory proceeding
that is most crucial to the safety of the
motoring public; and the safety of
employees and rail operations is also
implicated.

The term “undue delay" has a long
and reasonably well understood history
within the railroad signalling
community, as applied to signal and
train control systems. In discussing this
term when issuing the NPRM to the .
present part 236, FRA referred to “[t}he
interpretation of the phrase “‘undue
delay" by the ICC. “At page 723 of 329
1.C.C., the ICC said: ‘We find that the
record does not support a rule which
would require that repairs be made
before the next movement in all
situations. Such a rule would be unduly
restrictive since adequate temporary
safety measures can be taken until
necessary repairs are made. We further
find that the phrase ‘without undue
delay’ is a reasonable provision
considering the infinite variety of
factual situations in which Rule 11
[predecessor rule to § 236.11] is
applicable.” 48 FR 11882, March 21,
1983. However, the same understanding
that applies to the concept of “undue
delay” with respect to railroad signal
systems is not applicable in many cases
of automated warning device
malfunction. The differences are of a
practical nature, including the fact that
the device in question is a highway
traffic control device.

Where railroad signal systems are at
issue, train movements in any given
time period may be infrequent. Thus,
although prompt diagnosis of the
situation is normally required,
completion of repairs can sometimes be

completed over a matter of hours with
no degradation of safety. Grade crossing
warning devices present challenges that
are similar in some respects, but
different in others.

Activation Failure

Where the device fails to operate in
the presence of a train (whether
partially or totally), immediate action by
the railroad is crucial to protecting train
and vehicular traffic. However, even
though flagging trains through the
crossing is a temporary expedient that
greatly reduces risks to the motorist, this
approach is not satisfactory as a
continuing measure at most crossings
where automated warning devices are
installed. Temporary measures required
under § 234.105 involve additional
hazards to train crews from mounting
and dismounting locomotives in areas
where employees are not normally on
the ground. Whether flagging is
provided by the train crew or other
employees, additional risk is posed to
those persons by motarists who may be
insufficiently attentive as they approach
a crossing normally equipped with
functioning automated devices. In
addition, where flagging is conducted
by the train crew an increased risk of
side-collision accidents exists because
the crewmember providing flagging
service must, as a practical matter,
reboard the locomotive before the
remainder of the train clears the
crossing. (Approximately 34% of
nighttime crossing accidents involve
motor vehicles striking the side of the
train.) In this instance, a rapid response
to the malfunction is indicated, both for
the safety of the motorist and the
employees involved. An exception to
the need for rapid repair of the device
would be a case in which no train
movement is planned for the interval of
several hours between the initial report
and the time the maintainer responds
and completes the repairs.

In cases of activation failures, then,
the frequency of train movements
powerfully influences any evaluation of
what might be considered an “undue
delay."

False Activation

In the case of a false activation, the
railroad may elect to provide warning
by slowing the train (and sounding the
whistle) under proposed § 234.107 until
necessary repairs were made. In this
case, motorists approaching the crossing
with devices stilFfunctioning. but with
no train in sight, are exposed to slightly
greater risk of a traffic mishap due to the
need to stop. Motorists will often be
tempted to attempt to negotiate around
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gate arms rather than executing a “U"'
turn and using another crossing.

More significantly, if the maﬁ‘unction
continues for an extended time period,
or if malfunctions are frequent, it is
possible that motorists may be
conditioned to disbelieve the indication
provided by the warning device, leading
to a later accident at the same crossing,
or a different crossing equipped with
automated warning devices. That is, the
credibility of the waming system may
be compromised. Again, a rapid
response by the signal maintainer is
required. In this case, the first stage of
the response may be to deactivate the
warning system, ensuring that the
procedures for an activation failure are
followed.! If, on the other hand, the
response is to provide flagging services,
that would be required under the text of
the proposed rule only during those
times when a train is present. During
those periods, some risk would be
presented to the persons providing that
service, since the motorist will expect to
look for the indication of the automated
device, rather than presence of a flagger.
At other times, the credibility issue will
arise; and early action to deactivate the
warning system will be indicated, with
full repair before the next train
movement insofar as possible.

In comments responding to the notice
of proposed rulemaking for timely
response to malfunctions, the
Association of American Railroads
submitted data analysis indicating that
the occurrence of false activations does
not lead to loss of credibility of warning
devices,

AAR’s comments and testimony at the
September 15, 1992 public hearing
indicated that there was no relationship
between false activations and
subsequent accidents at the grade
crossings at which the malfunction
occurred. Analyzing accidents occurring
during a six-month period, the AAR
concluded that only 15 accidents
occurred in the week following the
malfunction, and only two in the 24
hours following the malfunction. There
was none in the period between report
of the malfunction and its repair.

When the FRA attempted to duplicate
AAR’s results using FRA's grade
crossing accident/incident database, we
found different results. FRA's data
showed that fewer accidents occurred in
the same time period as analyzed by the
AAR. Also, fewer accidents occurred at

' This is not self-evident, but is posited for
discussion. Should the response to a false activation
be flexible, taking into account the frequency of
both highway and rail traffic over the crossing?
What is the break point {if any) at which
deactivation of the warning device should be
preferred?

all grade crossings which had
experienced prior malfunctions. Despite
the lower number of accidents, FRA's
analysis of the same six-month period
indicates a greater number of accidents
both in the week following the
malfunction (34) and in the twenty-four
hour period following the malfunction
(11). It is statistically unlikely that the
higher accident rate following
malfunctions is due to random causes.

In other words, FRA has found a
significant concentration of accidents in
the time period shortly after
malfunctions, which leads to the
opposite conclusion from that which
would be drawn using AAR's figures. It
appears that the differences between
AAR's and FRA's figures are due solely
to differences in the raw data used for
analysis rather than methodological
differences. :

Recognizing the value of the AAR
methodology, FRA has attempted to
replicate and extend the analysis
utilizing the more extensive data sets
now available as a result of malfunction
reports under 49 CFR 234.9. FRA
analyzed accident patterns associated
with false activations over the 15-month
period for which data is now available.
The data shows that there were 94
accidents in the week following a false
activation, and 186 in the twenty-four
hour period following a false activation.
FRA'’s analysis for this period indicates
(as it does {or the earlier six-month
period) that there is overrepresentation
of accidents in the week after a false
activation malfunction. FRA’s data also
shows that one to two percent of
fatalities at crossings are associated with
those additional accidents. A more
detailed discussion of this research is
contained in the Economic Im
Assessment and Regulatory Flexibility
Analysis on file in Docket RSGC-5.

In light of these data, FRA is
concerned that the inter-relationships
between this section and sections
234.105 and 234.107 have not yet been
fully developed, despite the efforts of
the industry parties and FRA to resolve
this issue in a practical manner that
avoids unnecessary expenditures. FRA
does not believe that the answer to the
issue lies in repeated incantation of a
comfortable phrase, such as “without
undue delay.” FRA urgently requests
commenters to examine once again the
structure of this proposal and the

‘realities of the highway-rail issues

presented herein for the purpose of
developing the most effective,
reasonable, objective, and enforceable
approach to this difficult problem. FRA
reserves the right to issue a final rule
consistent either with the text contained

in this NPRM or with the text of the
prior NPRM on timely response.

There is no current industry standard
that corresponds with this rule.
However, the industry has previously
testified that it currently has provisions
to repair defective warning device
components in a timely manner. The
proposed rule is consistent with labor/
management’s recommendation.

Section 234.209 Interference With
Normal Functioning of System

* The proposed rule requires that the
normal functioning of any system shall
not be interfered with in testing or
otherwise without first taking measures
to provide for the safety of highway
traffic. The intent of the proposed rule
is to ensure that railroads provide
alternative methods of maintaining
safety while testing or performing work
on the warning systems or on track and
other railroad systems or structures
which may affect the integrity of the
warning system. Most railroads have
ostabliied procedures regarding
precautions to be taken when
performing such work.

In some circumstances, nearby track
work could activate a crossing warning
system. FRA does not believe that
““taking measures to provide for the
safety of highway traffic” in this context
includes chaining a gate in the “up"’
position while allowing warning lights
to continue flashing. Even when the
track is temporarily out of service the
mixed message sent to the motorist
diminishes the warning system’s
credibililty, and must therefore be
avoided. FRA solicits suggestions as to
how to accommodate both the railroad’s
and the motorist’s needs in such
situations.

FRA also requests interested parties to
discuss the safety effect on the wamning
system caused by railroad equipment
standing or being switched within the
system’s approach circuit where the
warning system is not designed to
accommodate those activities. There
have been instances of such cars and
locomotives activating the warning
system for an extended length of time
when there is no danger in crossing the
tracks, raising the issue of credibility at
that crossing. If there are multiple tracks
at the crossing, a warning system
activated for a period of time due to
standing equipment may effectively
entice a motorist to cross the tracks,
when in fact a train may be approaching
on the other track. This situation may be
exacerbated by reduced visibility of the
approaching train due to the standing
equipment. FRA solicits comments on
this matter. Should this situation-be
considered interference with the normal
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functioning of a warning system? FRA
solicits comments on this problem and,

if appropriate, possible regulatory and
non-regulatory solutions.

Section 234.211 Locking of Warning
System Apparatus

The proposed rule permits the carrier
to have managerial discretion in the
specific manner that warning system
housings are secured. The proposed rule
requires that all external housings of
warning system apparatus be kept
locked, sealed, or secured. This includes
warning system houses, flashing light
signals, gate mechanisms, and bell or
stationary audible warning system
housings. The purpose of the praposed
rule is to prevent vital components of
the warning system from being
vandalized or tampered with, possibly
causing a malfunction of the warning
system. The proposed rule corresponds
with current industry practice. The
proposed rule is.consistent with labor/
management's recommendation.

Section 234.213 Grounds

The proposed rule requires that each
circuit which affects the proper
functioning of a highway-rail grade
crossing warning system be kept free of
any ground or combination of grounds
which will permit a flow of current
equal to or in excess of 75 percent of the
release value.of any relay or
electromagnetic device in the circuit.
The only exceptions would be circuits
that include any track rail, alternating
current power distribution circuits that
are grounded in the interest of safety,
and any common return wires of
grounded common return single break
circuits. The basis of the proposed rule
is the same as is required in 49 CFR part
236.2. The proposed rule corresponds
with current industry practice. The
proposed rule is consistent with labor/
management’s recommendation.

Section 234.215 Standby Battery and
Indicator or Alarm

In drafting this proposed section, FRA
is addressing the most common type of
installation in the nation—a battery-
operated system in which the batteries
are constantly being recharged by
alternating current from a commercial or
private source. In these systems, if the
supply of alternating current is
interrupted, the batteries continue to
operate the system until they are
discharged. The theory is that in most
situations alternating power will be
restored before the batteries run down.

The proposed rule requires a standby
battery source of power to ensure the
highway-rail grade crossing warning
system continues to function as

intended if there is an interruption in
primary alternating current power.
Another portion of the rule requires that
an indicator or alarm be used to indicate
when the alternating current power is
off. The purpose is to alert the carrier
about the loss of primary power so
remedial action can be taken before the
standby battery source of power is
exhausted. Additionally, the proposed
rule requires that battery capacity be
designed and maintained to provide a
sufficient amount of time for the
operation of a highway-rail grade
crossing warning system when primary
battery charging current is removed.

An analysis of a random sample of
1,943 grade crossing signal failure
reports showed that 12.2 percent (243)
involved the loss of alternating current
power as the primary cause for a
malfunction of the system.

The railroad industry and suppliers
currently use standby battery power as
a standard for warning system
installations that are dependent on
alternating current for their primary
source of power. The Association of
American Railroads’ “'Signal Manual of
Recommended Practice’’ advises that
standby battery power be used. Without
a standby source of power, a warning
system is ineffective when alternating
current power is lost.

This topic was discussed at the
December 11, 1992 open meeting, and
the consensus was that there is a need
for warning systems to be capable of
operating with standby power for a
sufficient period of time. The proposed
rule woulg not require batteries to be
discharged to determine their capacity,
because it would be impractical to do
so. Warning system installations would
be required to be designed to provide
the prog:r amount of battery capacity.
Proper battery voltage and specific
gravity of the battery would be required
to be maintained. .

Labor/management’s recommendation
does nat specifically state the
requirements for a standby battery
source of power. However, their
recommendation does assume standby
batteries are used, because they
recommend testing battery voltage at
warning system installations,

FRA recognizes that systems other
than the typical system addressed in
this section are in operation or may be
in the development stage. We do not
want these rules to hinder development
of possible alternative equipment and
systems. The proposed rule essentially
provides a performance standard that
back-up systems should respond
automatically to loss of power and
provide at least 48 hours of normal
warning system operation. We invite

comment on both this approach and the
appropriate performance standard to be
adopted.

Section 234.217 Flashing Light Units

The proposed rule requires that each
flashing light unit be positioned and
aligned in accordance with installatien
plans. This is obviously important
because of metorists’ reliance on the
flashing light units to warn of
approaching trains. It is not practical to
require a specific distance for the
alignment of each flashing light unit
because of varying conditions (i.e., road
curvature, fixed obstructions,
intersections, etc.) at each highway-rail
grade crossing.

The proposed rule also requires that
each flashing light unit be maintained to
prevent dust and moisture from entering
the interior of the unit. Additionally,
light units would be required to flash
alternately at a rate of 35 to 55 times per
minute. This is consistent with the
requirements of the MUTCD. The
proposed rule corresponds with current
industry practice. The proposed rule is
consistent with labor/management'’s
submission.

FRA invites specific comment on
those maintenance standards that also
relate to design specifications derived
from compliance with the MUTCD. For
example, § 234.217(c) would require
that the number of flashes per minute
for each light unit be 35 minimum and
55 maximum. This is consistent with
Paragraph 8C-7 of the MUTCD,
although that paragraph provides greater
detail than is contained in § 234.217(c).
FRA invites comments regarding the
consequences and advisability of (1)
incorporating by reference MUTCD
requirements into these regulations, (2)
adopting the present MUTCD
requirements, (3) adopting the present
MUTCD requirements with changes
where necessary, or (4) requiring that
railroads maintain grade crossing
warning systems to the specifications
established at installation (or later, if
conditions change) and set forth on the
installation plans. For example, rather
than requiring 35 to 55 flashes per
minute, the rule could require that light
units flash as designed. Similarly, rather
than requiring specific time periods in
which a gate arm should move, as is
presently proposed in § 234.223, the
rule might read as follows: *‘Each gate
arm shall extend across each lane of
approaching highway traffic and shall
be maintained in a condition sufficient
to be clearly viewed by approaching
motorists. Each gate arm shall start its
downward meotion and shall reach its
horizontal position in accordance with
time periods designed for that specific
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installation.” In addition to other areas
of concern regarding use or non-use of
MUTCD standards, FRA requests that
commenters address the situation in
which MUTCD standards might change.
If the MUTCD design standards were to
be changed, should FRA's maintenance
standards also automatically be
changed? If the MUTCD standards are
different than FRA's standards, will that
result in @ warning system being
designed to one set of standards, and
after installation being maintained to a
different set of standards?

Section 234.219 Gate Arm Lights and
Light Cable °

The proposed rule requires that each
gate arm light be visible to approaching
highway users and that lights and light
wire be secured to the gate arm. The
proposed rule assists in alerting
motorists, particularly at night, that the
gate arm is in the horizontal position. It
is important that the lights and light
wire are secured to the gate arm to help
prevent the lights and light wire from
being damaged:. The MUTCD requires
three red lights on the gate arm. Labor/
management's recommendation does
not specify a standard for gate arm lights
or light cable; however, the propased
rule corresponds with current industry
practice.

Section 234.221 Lamp Voltage

The proposed rule requires that lamp
voltage be maintained at no less than 85
percent of its prescribed rating. The
National Transportation Safety Board
has recommended that FRA establish a
standard for minimum lamp voltage at
highway-rail grade crossing warning
systems. In the December 11, 1992 open
meeting, there was a consensus that it
is impossible to maintain lamp voltage
at the full rating of the lamp, at all
warning system installations. The
proposed rule will ensure that the lamp
voltage is sufficient to provide suitable
illumination of the lamp, while
increasing the endurance and
dependability of the lamp. The
proposed rule corresponds with current
industry practice. The proposed rule is
consistent with labor/management’s
recommendation.

Section 224.223 Gate Arm

The proposed rule requires that each
gate arm, when in the downward
position, extend across each lane of
approaching highway traffic and be
maintained in a condition sufficient to
be clearly viewed by approaching
motorists. The rule would also require
that each gate arm start its downward
motion not less than three seconds after
flashing lights begin to operate and

assume the horizontal position in a
minimum of five seconds before the
arrival of any train at the crossing. The
proposal would assist in assuring that
motorists are warned about trains
approaching the crossing. Labor/
management recommends that the gates
assume the horizontal position before
the arrival of any train at the crossing.

FRA also requests comments
regarding MUTCD design standards. See
further discussion in section by séction
analysis of § 234.217.

Section 234.225 Activation of Warning
System

The proposed rule requires a
minimum of 20 seconds warning time
prior to the grade crossing being
occupied by rail traffic. This is
consistent with the requirements of the
MUTCD and current industry practices.
Labor/management provides no specific
recommendation concerning a standard
for warning time, however, it does
recommend that warning systems be
designed to comply with provisions of
the MUTCD. In the December 11, 1992
open meeting, there was agreement
among all parties that a 20-second
minimum warning time is desirable.

FRA also requests comments
regarding MUTCD design standards. See
further discussion in section-by-section
analysis of § 234.217.

Section 234.227 Train Detection
Apparatus

The proposed rule requires the
detection of a train or car when any part
of a train detection circuit is occupied.
The train detection circuit would be
required to extend through the entire
approach sections of the grade crossing

~ to prevent any “dead sections.” The

proposed rule requires that when a
highway/rail grade crossing equipped
with a warning system is fouled by a
train or car, the warning system shall
continue to operate until such train or
car clears the roadway. The warning
system would be required to
discontinue operation after the train or
car passes the point of fouling the
crossing, if there are no other
movements within the limits of the
warning circuit. Where the presence of
sand, rust, dirt, grease, or other foreign
matter is known to prevent effective
shunting, appropriate action under
§234.105, “Activation failure,” must be
taken.

The proposed rule corresponds with
current industry practice. Warning
system installations are designed to
work in this manner. The proposed rule
is consistent with labor/management’s
recommendation.

Section 234.229 Shunting Sensitivity

The proposed rule requires that each
train detection circuit that controls a
highway-rail grade crossing warning
system will detect the presence of a
shunt of 0.06 ohm resistance when the
shunt is connected across the track rails
of the circuit, including fouling sections
of turnouts, The standard of using a
shunt of 0.06 ohm resistance has been
effective in signal systems:(49 CFR
236.56), since its implementation in
1950. .

There was discussion about this issue
at the December 11, 1992 open meeting.
Some commenters stated it would be
difficult to ensure that certain types of
constant warning time systems would
react with a shunt of 0.06 chm
resistance applied in the train detection
circuit. However, the commenters were
not able to provide an alternative
standard. The majority of warning
systems can be tested for shunting
sensitivity with the 0.06 ohm shunt. It
is possible for the remaining warning
systems, equipped with constant time
warning systems, to be tested with more
than one 0.06 ohm shunt applied in
different areas of the train detection
circuit, simulating the movement of a
train. There is no current standard
industry practice corresponding to the
proposed rule. Labor/management did
not address this area,

Section 234.231 Fouling Wires

The proposed rule requires that each
set of fouling wires located in a
highway-rail grade crossing warning
system train detection circuit consist of
at least two diseret conductors, and
requires that each conductor be of
sufficient conductivity and maintained
in such a condition that the train
detection apparatus will be in its most
restrictive state when the circuit is
shunted. This rule would help assure
the detection of a train operating
through turnouts located within the
limits of train detection circuits. If one
wire or rall plug were broken, a
dangerous condition would be
prevented if the other wire or rail plug
continued to be effective. Labor/
management made no recommendations
pertaining to the proposed rule. The
proposed rule corresponds with current
industry practice.

Section 234.233 Rail Joints

The proposed rule requires that each
rail joint located within the limits of a
highway-rail grade crossing train
detection circuit be bonded to ensure
electrical conductivity by a means other
than joint bars. It is important that all
rail joints are bonded to ensure
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continuity of the train detection circuit.
This aids in preventing false activations
of a warning system. Labor/
management’s submission did not
address this issue. The proposed rule
corresponds with current industry
practice.

Section 234.235 Insulated Rail Joints

The proposed rule requires that each
insulated rail joint used to separate train
detection circuits within the limits of a
highway-rail grade crossing be
maintained in a condition to prevent

scurrent from flowing between rails
separated by the insulation in an
amount sufficient to cause a failure of
any train detection circuit. This
proposal would apply primarily to
conventional train-detection apparatus,
where a failure of the insulated rail joint
could result in either a false activation
or a failure to activate. The proposed
rule correspands with current industry
practice and is consistent with labor/
management’s recommendation.

Section 234.237 Switch Equipped With
Circuit Controller

The proposed rule requires that when
a switch equipped with a switch circuit
controller connected to the point is
interconnected with highway-rail grade
crossing warning system circuitry, such
switch shall be maintained so that the
warning system can be cut out only
when the point is within one-half inch
of the full reverse position. The purpose
of the proposed rule is to prevent
inadequate warning time for a motorist.

Some railroads use switch circuit
controllers to cut ont (or override) the
activation of a warning system when a
switch is located within the train-
detection limits of the warning system.
The primary purpose of this
arrangement is to avoid the unnecessary
operation of the warning system when
trains are making switching movements
within the train detection circuit, but
not occupying the grade crossing. This
is a safe practice as long as the circuit
controller is properly adjusted to cut out
the warning system with the switch in
the reverse position. This ensures the
warning system cannot be cut out with
the switch in the normal position and
train movements operating at normal
speed through the train detection
circuit.

The proposed rule corresponds with
current industry practice. Labor/
management’s submission did not
address this requirement. However, it
did recommend that where cut-out
circuits are used, tests be made to
determine they function properly.

Section 234.239 Tagging of Wires and
Interference of Wires or Tags With
Signal Apparatus

The proposed rule requires that each
wire be tagged or otherwise so marked
that it can be identified at each terminal.
All tag or wire identification should
correspond with the circuit plan. Tags
and other marks of identification would
be required to be made of insulating
material and so arranged that tags and
wires do not interfere with moving parts
of apparatus. The requirements of the
proposed rule are the same as those in
49 CFR 236.76. The proposed rule is
consistent with both current industry
practice and labor/management’s
recommendation.

Section 234.241 Protection of
Insulated Wire; Splice in Underground
Wire

The proposed rule requires that
insulated wire be protected from
mechanical injury. The insulation
would be prohibited from being
punctured for test purposes, and a
splice in underground wire would be
required to have insulation resistance at
least equal to the wire spliced. The
requirements of the proposed rule are
the same as those in 49 CFR 236.74. The
requirements would ensure the integrity
of conductors carrying vital warning
system circuitry. The proposed rule
corresponds with current industry
practice. The proposed rule is consistent
with labor/management’s
recommendation.

Section 234.243 Wire on Pole Line and
Aerial Cable

The proposed rule requires that wire
on a pole line be securely tied in on an
insulator and properly fastened toa
crossarm or bracket supported by a pole
or other support. The rule would require
that the wire not interfere with, or be
interfered with, by other wires on the
pole line. Aerial cable would be
required to be supported by messenger
wire, Open-wire transmission line
operating at 750 volts or more would
not be placed less than 4 feet above the
nearest crossarm carrying active
warning system circuits. The
requirements of the proposed rule are
the same as those in 49 CFR 236.71. The
portion of the proposed rule addressing
wire on pole line would apply only to
warning system installations that utilize
pole line as part of the warning system
circuitry. The proposed rule
corresponds with current industry
practice. The proposed rule is consistent
with labor/management’s
recommendation.

Section 234.245 Signs

The proposed rule requires that each
sign mounted on a highway-rail grade
crossing signal post be maintained in
good condition and visible to the
motorist. Signs mounted on the mast
could include crossbucks, “number of
tracks,” etc. The proposed rule is
consistent with current industry
practice and labor/management'’s
recommendation.

Inspections and Tests

Section 234.247 Purpose of
Inspections and Tests; Removal From
Service of Relay or Device Failing To
Meet Test Requirements

The proposed rule requires that
certain FRA-required tests be made to
determine whether apparatus and
equipment are maintained in a
condition to perform their intended
function. An electronic device, relay, or
other electromagnetic device that fails to
meet the requirements of specified tests
would be required to be removed from
service and not restored to service until
its operating characteristics were in
accerdance with the limits within
which such device or relay is designed
to operate.

The purpose of the inspections and
tests is to determine whether operating
characteristics of electronic devices,
relays, or other electromagnetic devices
are within specified values and if
highway-rail grade crossing warning
system apparatus and equipment is
being maintained in a condition to
assure the safety of motorists and train
operations. The proposed ruleis |
consistent with labor/management’s
recommendation.

Section 234.249 Ground Tests

The proposed rule requires a test for
grounds on each energy bus furnishing
power to circuits that affect the safety of
highway-rail grade crossing warning
system operation. The proposal requires
that the test be made when an energy
bus is placed in service, and at least
once each month thereafter. This
requirement would assist in maintaining
the integrity and safety of the warning
system. The proposed rule is consistent
with labor/management’s
recommendation.

Section 234.251 Battery Voltage

The proposed rule requires that
battery voltage be checked at the battery,
with battery-charging current removed,
at least once each month to determine
battery capability for instances of
battery-charging current loss. The
proposed rule is consistent with both
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current industry practice and labor/
management’s proposal.

Section 234.253 Flashing Light Units
and Lamp Voltage

The proposed rule requires that each
ﬂashing, light unit be tested when
installed and at least once every twelve
months, with battery-charging current
removed and with battery charging
current restored, to determine that lamp
voltage. Each flashing light unit would
he required to be inspected at
installation and once every twelve
months for alignment, focus, and
frequency of flashes in accordance with
installation specifications. The exterior
of each flashing light unit would be
required to be inspected for dust and
damage to roundels to ensure visibility
of the light unit, at least once each
month. Labor/management
recommended that at least once each
month the visibility of warning lights be
checked with battery charging current
removed, and with battery charging
current restored, and and observations
be made to determine that all lights are
burning with normal brilliancy. The
proposal is generally consistent with
that of labor/management; however,
FRA welcomes any comments on
alternative methods of testing and
ensuring normal brilliancy of lights.

Section 234.255 Gate Arm and Gate
Mechanism

The proposed rule requires that each
gate arm and gate mechanism be
inspected, and gate arm movement be
observed for proper operation, at least
once each month. Tests of hold-clear
devices would be required at least once
every 12 months. The hold-clear device
is what keeps the gate arms in the
vertical position when the warning
system is not activated. The proposed
rule is consistent with labor/
management's recommendation.

Section 234.257 Warning System
Operation

The proposed rule requires that a
highway/rail grade crossing warning
system be tested for proper operation
when the warning system is placed in
service and thereafter when modified or
disarranged, and at least once each
month. The term “‘disarranged” would
be defined as: “When a relay, circuit
board, or other electronic device is
replaced with another; two or more
conductors in a cable are severed; a
cable or conductor in a train detection
system is replaced with another; or
wires are removed at the same time from
more than one terminal of a relay,
electronic device, terminal board, or
other vital component of a train

detection system.” The extent of testing
the warning system for proper operation
would be dependent on the degree of
modification or disarrangement.

Currently, the majority of the industry
tests the operation of warning systems
on a monthly interval. Industry
instructions vary regarding the testing of
a warning system subsequent to
modification or disarrangement of the
system. The labor/management
submission recommends that operation
of warning systems be checked at least
once each month. The recommendation
does not address the testing of a
warning system subsequent to a
modification or disarrangement of such
system.

The proposed rule also requires that
when a warning bell or other stationary
audible warning device is used, it be
checked for proper operation when
installed amf at least once each month
thereafter. The proposed rule is
consistent with labor/management’s
recommendation.

Section 234.259 Warning Time

The proposed rule requires that a
highway/rail grade crossing warning
system be tested for prescribed warning
time at least once every three months.
This can be accomplished by
observation of a train movement, if
practical, or by calculation and
simulation of a train movement. The
proposed rule corresponds with current
industry practice. The proposed rule is
consistent with labor/management’s
recommendation.

.Section 234.261 Highway Traffic

Signal Pre-emption

The proposed rule requires that
highway traffic signal pre-emption
interconnections, for which a railroad
has maintenance responsibility, be
tested at least once each month. The
pre-emption of a highway traffic signal
requires an electrical circuit between
the control relay of the highway/rail
grade crossing warning system and the
controller assembly of the highway
traffic signal. The railroad would only
be responsible for the maintenance and
testing of its interconnections. The
proposed rule is consistent with both
current industry practice and labor/
management's recommendation.

Section 234.263 Relays

Paragraph (a) of this section requires
that (except for certain relays listed in
paragraph (b)) each relay that affects the
proper ioning of a crossing
warning system shall be tested at least
once every four years.

Paragraph (b)(2) requires that
alternating current vane type relays,

direct current polar type relays, and
relays with soft iron magnetic structure
shall be tested at least once every two
years. Paragraph (b)(2) requires that
alternating current centrifigal type
relays shall be tested at least once every
12 months.

The requirements in the proposed
rule are similar to those in 49 CFR
236.106 due to utilization of the same
type relays. The proposed rule is
consistent with current industry
practice and labor/management’s
recommendation.

Section 234.265 Timing Relays and
Timing Devices

The proposed rule requires that each
timing relay and timing device be tested
at least once every twelve months. The
timing would be required to be
maintained at not less than 80 percent
nor more than 110 percent of the
predetermined time interval, which
shall be shown on the plans or marked
on the timing relay or timing device.

Time-out circuits are primarily used
for train switching movements at
warning system installations. The time-
out circuits enable an activation of a
highway/rail grade crossing warning
system to be overridden for a
predetermined amount of time, after a
train movement has occupied the
detection circuit in approach to the
grade crossing. The proposed rule is
consistent with current industry
practice and labor/management's
recommendation.

Section 234.267 Insulation Resistance
Tests, Wires in Trunking and Cables

Paragraph (a) requires that insulation
resistance tests be made when wires or
cables are installed and at least once
every ten years thereafter.

Paragraph (b) requires that insulation
resistance tests be made between all
conductors and ground, between
conductors in each multiple conductor
cable, and between conductors in
trunking. Such tests must be performed
when wires, cables, and insulation are

dry.
l’ly;aragmph (c) provides that when

insulation resistance of wire or cable is
found to be less than 500,000 ohms,
prompt action would be required to be
taken to repair or replace the defective
wire or cable. Until such defective wire
or cable is replaced, insulation
resistance tests must be made annually.
Paragraph (d) provides that a circuit
with a conductor having an insulation
resistance of less than 200,000 ohms
shall not be used.

The requirements in the praposed
rule are the same as those in 48 CFR
236.108, because of the utilization of the
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same type wires and cable. The
proposed rule is consistent with current
industry practice and labor/
management'’s recommendation.

Section 234.269 Cut-Out Circuits

The proposed rule requires that each
cut-out circuit be tested at least once
every three months to determine that
the circuit functions as intended. The
proposed rule would ensure that cut-out
circuits operate correctly and that they
do not permit an activation failure of the
warning system. The proposed rule is
consistent with labor/management’s
recommendation.

Section 234.271 Insulated Rail Joints,
Bond Wires, and Track Connections

The proposed rule requires that each
insulated rail joint, bond wire, and track
connection located within the limits of
a highway-rail grade crossing train
detection circuit be inspected at least
once every three months. Insulated rail
joints are used to prevent current from
flowing between rails. Bondwires and
track connections ensure continuity of a
train detection circuit. The proposed
rule is consistent with current industry
practice and labor/management’s
recommendation.

Section 234.273 Results of Tests

This section requires that results of
tests made in compliance with this part
be recorded on preprinted or
computerized forms provided by the
railroad, or by electronic means,
approved by the Associate
Administrator for Safety. Such records
would be required to show the name of
the railroad having maintenance
responsibility for the warning system,
AAR/DOT inventory number, place and
date, equipment tested, results of tests,
repairs, replacements, adjustments
made, and conditipn in which the
apparatus was left. Each record would
be required to be signed or
electronically coded by the smployee
making the test and be filed in the office
of a supervisory official having
jurisdiction. Each record would be
required to be retained until the next
record for that test is filed but in no case
less than one year. If a railroad elects to
use an electronic means for recording
and signing results of tests, such means
must be approved by FRA prior to use.

Regulatory Impact

E.O. 12866 and DOT Regulatory Policies
and Procedures

This proposed rule has been
evaluated in accordance with existing
policies and procedures, and is
considered to be significant under DOT
policies and procedures (44 FR 11034,

February 26, 1979) because it initiates a
new regulatory program. This regulatory
document was subject to review under
E.O. 12866. FRA has prepared and
placed in the rulemaking docket a
regulatory evaluation addressing the
economic impact of this rule. A copy of
the regulatory evaluation may be
inspected and copied in room 8201, 400
Seventh Street, SW., Washington, DC,
20590,

In its regulatory analysis FRA posited
that the benefits of this rule would arise
for several reasons. First, grade crossing
signal malfunctions would become rarer
after application of subpart D
(“Maintenance, Inspection, and
Testing”). Second, grade crossings
would be made safe during the period
of their signals’ malfunctioning under
provisions of subpart C (“Response to
Reports of Warning System
Malfunction"), specifically §§ 234.105
and 234.107. Third, the costs of
§§234.105 and 234.107 would be
reduced because the railroads would fix
the signals more rapidly under
§234.103 of subpart C. Some of the

- other sections in the rule are needed to

implement §§ 234.103, 234.105, and
234.107,

It appears that malfunctions in the
form of activation failures now cost .
about $4.25 million per year in
accidents. In these accidents the
highway user does not know a train is
coming, enters the crossing, and is
struck by a train. This rule should
reduce that annual cost to about
$400,000.

It also appears that malfunctions in
the form of false activations cause about
$17.6 million a year in accident costs.
In these accidents the highway user
thinks the signal is “crying wolf,”
ignores a valid warning, and is struck by
a train. This rule should reduce the
annual cost to about $3.5 million. This
rule will prevent malfunctions, reduce
their duration, and make crossings safer
during a malfunction. The total cost of
this rule, discounted over twenty years,
will be about $140 million, and the total
benefit will be about $230 million.
Benefits will be about 1.6 times costs.

Regulatory Flexibility Act

FRA certifies that this proposed rule
will not have a significant impact on a
substantial number of small entities.
There are no substantial economic
impacts for small units of government,
businesses, or other organizations. FRA
specifically requests comments on the
impact of this rule on small entities.

Paperwork Reduction Act

The proposed rule contains
information collection requirements.

FRA is submitting these information
collection requirements to the Office of
Management and Budget for approval
under the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.). The
proposed section that contains
information collection requirements is
§ 234.273. The estimated time to fulfill
the requirement of that section is five
minutes for each record. FRA solicits
comments on the accuracy of the FRA
estimate; the practical utility of the
information; and the alternative
methods that might be less burdensome
to obtain this information. Persons
desiring to comment on this topic
should submit their views in writing to
FRA (Ms. Gloria Swanson, RRS-21,
Federal Railroad Administration, 400
Seventh Street, SW., Washington, DC
20590) and to the Office of Managemen!
and Budget (Desk Officer, Regulatory
Policy Branch (OMB No. 2130-AA45),
Office and Management and Budget,
New Executive Office Building, 726
Jackson Place, NW., Washington, DC
20530. Copies of any such comments
should also be submitted to the Docket
Clerk, Office of Chief Counsel, FRA, 400
Seventh Street, SW., Washington, DC
20590.

Environmental Impact

FRA has evaluated these proposed
regulations in accordance with its
procedure for ensuring full
consideration of the potential :
environmental impacts of FRA actions,
as required by the National
Environmental Policy Act and related
directives, This notice meets the criteria
that establish this as a non-major action
for-environmental purposes.

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, “‘Federalism,” and it has been
determined that the proposed rule has
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment, FRA recognizes that
currently a small number of states have
statutes mandating to some extent
maintenance, inspection and testing
procedures for railroads operating
within those states. In an effort to
maintain state expertise and
involvement in this critical safety ares,
FRA has proposed to include grade
crossing warning system inspection
functions within its State Participation
Program. FRA has also proposed in
§§ 234.105 and 234.107 that in instances
of grade crossing warning system
malfunctions, “a locomotive's audible
warning device shall be activated in
accordance with railroad rules.” This
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provision would preempt local “whistle
ban’' ordinances. This minimal

intrusion into an area in which a
handful of State and local governments
have become involved is necessary to
protect the travelling public and train
crews from possible injury or death at
grade crossings with malfunctioning
warning systems. A copy of the
Federalism Assessment has been placed
in the public decket located in room
8201, 400 Seventh Street, SW.,
Washington, DC 20590.

List of Subjects
49 CFR Part 212

Intergovernmental relations,
Investigations, Railroad safety.

49 CFR Part 234

Railroad safety, Highway-rail grade
crossings.

The Proposed Rule

In consideratian of the foregoing, FRA
proposes to amend chapter I of title 49,
Code of Federal Regulations as follows:

PART 212—[AMENDED]

1. The authority citation for part 212
continues to read as follows:

Authority: Secs. 202, 205, 2086, and 207, of
the Federal Railroad Safety Act.of 1970, as
amended (45 U.S.C. 431, 434, 435, and 436);
and 49 CFR 1.49

2. Section 212.231, “Inapplicable
qualification requirements," is
redesignated § 212.235, and new
§§212.231 and 212.233 are added to
read as folows:

§212.231 Highway-rail grade crossing
inspector.

(a) The highway-rail grade crossing
inspector is required, at a minimum, to
be able to conduct independent
inspections of all types of highway-rail
grade crossing warning systems for the
purpose of determining compliance
with Grade Crossing Signal System |
Safety Rules (48 CFR part 234), to make
reports of those inspections, and to
recommend institution ef enforcement
actions when appropriate to promote
compliance.

(b) The highway-rail grade cressing
inspector is required, at a minimum, to
have at least four years of recent
experience in highway-rail grade
Crossing construction or maintenance. A
bachelor's degree in engineering or a
related technical specialization may be
substituted for two of the four years of
this experience requirement. Successful
completion of an apprentice training
program under § 212.233 may be
substituted for the four years of this
experience requirement.

(c) The highway-rail grade crossing
inspector shall demonstrate the
following specific qualifications:

(1) A comprehensive knowledge of
highway-rail grade crossing
riomenclature, inspection techniques,
maintenance requirements, and
methods;

(2) The ability to understand and
detect deviations from: (i) grade crossing
signal system maintenance, inspection
and testing standards accepted in the
industry; and

(ii) the Grade Crossing Signal System
Safety Rules (49 CFR part 234);

(3) Knowledge of operating practices
and highway-rail grade crossing systems
sufficient to understand the safety
significance of deviations and
combinations of deviations;

(4) Specialized knowledge of the
requirements of the Grade Crossing
Signal System Safety Rules, including
the remedial action required to bring
highway-rail grade crossing signal
systems into compliance with those
Rules;

(5) Specialized knowledge of
highway-rail grade crossing standards
contained in the Manual on Uniform
Traffic Control Devices; and

(6) Knowledge of railroad signal
systems sufficient to ensure that
highway-rail grade crossing warning
systems and inspections of those
systems do not adverséy affect the
safety of railroad signal systems.

(d) A State signal and train control
inspector qualified under this part is
deemed to meet all requirements of this
section and is qualified to conduct
independent inspections of all types of
highway-rail grade crossing warning
systems for the purpose of determining
compliance with Grade Crossing Signal
System Safety Rules (49 CFR part 234),
to make reports of those inspections,
and to recommend institution of
enforcement actions when appropriate
to promote compliance.

§212.233 Apprentice highway-rail grade
crossing inspector.

(a) The apprentice highway-rail grade
crossing inspector must be enrolled in a
program of training prescribed by the
Associate Administrator for Safety
leading to qualification as a highway-
rail grade crossing inspector. The
apprentice inspector may not participate
in investigative and surveil
activities, except as an assistant to a
qualified State or FRA inspector while
accompanying that qualiﬁed'ints}‘)ector.

(b) Prior to gemg enrolled in the
program the apprentice inspector shall
demonstrate:

(1) Working knowledge of basic
electricity and the ability to use

electrical test equipment in direct
current and alternating current circuits;

and

(2) A basic knowledge of highway-rail
grade crossing inspection and
maintenance methods and procedures.

PART 234—[AMENDED)]

3. The authority citation for part 234
is revised to read as follows:

Authority: Secs. 202, 208, and 209 of the
Federal Railroad Safety Act of 1870, as
amended (45 U.S.C. 431, 437, and 438, as
amended); Accident Reports Act (45 U.S.C.
38 and 42); and 49 CFR 1.49 (), (g), and (m).

4. Section 234.1 is revised to read as
follows:

§234.1 Scope.

This part prescribes standards for the
reporting of failures of highway-rail
grade crossing warning systems. This
part also prescribes actions railroads
must take when such warning systems
malfunction and imposes minimum
maintenance, inspection, and testing -
standards for such systems. When any
gerson performs any function required

y this part, that person is required to
perform that function in accordance
with this part.

5. Section 234.4 is added to read as
follows:

§234.4 Preemptive effect.

Under section 205 of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
434), issuance of these regulations
preempts any State law, rule, regulation,
order, or standard covering the same
subject matter, except a provision
directed at an essentially local safety
hazard that is consistent with this part
and that does not impose an undue
burden on interstate commerce.

6. Amend § 234.5 by deleting
paragraph designations, listing
definitions in alphabetical order, and
adding the following definitions to read
as follows:

§234.5 Definitions.
* * * » -

Appropriately equipped flagger means
a person other than a train crewmember
who is equipped with an orange vest,
shirt, or jacket for daytime flagging. For
nighttime flagging, similar outside
garments shall be retroreflective. The
retroreflective material shall be either
orange, white (including silver-colored
coatings or elements that retroreflect
white light), yellow, fluorescent red-
orange, or fluorescent yellow-orange
and shall be designed to be visible at a
minimum distance of 1,000 feet. The
design configuration of the
retroreflective material shall provide
recognition of the wearer as a human
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being and shall be visible through the
full range of body motions. Acceptable
hand signalling devices for daytime
flagging include "STOP/SLOW"
paddles and red flags. For nighttime
flagging, a flashlight, lantern, or other
lighted signal shall be used.

« Credible report of system malfunction
means specific information regarding a
malfunction at an identified highway-
rail crossing, supplied by a railroad
employee, law enforcement officer,
highway traffic official, or other
employee of a public agency acting in
an official capacity.

- * " * *

Warning system malfunction means
an activation failure or a false activation
of a highway-rail grade crossing warning
system.

§234.6 [Redesignated from §§ 234.15 and
234.17)
7. Redesignate the heading and text of

§ 234.15, and the heading and text of
§234.17, as the heading and text of
Earagxaph {(a) of a new § 234.6 and the

eading and text of paragraph (b) of
§ 234.6, respectively; add a new section
heading for newly designated § 234.6;
and revise the newly designated
paragraph (a) of § 234.6 to read as
follows:

§234.6 Penalties.

(a) Civil penalty. Any person
(including but not limited to a railroad;
any manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any employee of such owner,
manufacturer, lessor, lessee, or
independent contractor) who violates
any requirement of this part or causes
the violation of any such requirement is
subject to a civil penalty of at least $500,
but not more than $10,000 per violation,
except that: penalties may be assessed
against individuals only for willful
violations, and where a grossly
negligent violation or a pattern of
repeated violations has created an
imminent hazard of death of injury to
persons, or has caused death or injury,
a penalty not to exceed $20,000 per
violation may be assessed. Each day a
violation continues shall constitute a
separate offense. Appendix A to this
part contains a schedule of civil penalty
amounts used in connection with this
rule.

- - R - -

8. Designate §§ 234.1 through 234.6 as
“Subpart A—General” and designate
§§ 234.7 through 234.13 as “Subpart B—
Reports.”

9. Add new “Subpart C—Response to
Reports of Warning System _

234255

Malfunction,” and new “Subpart D—
Maintenance, Inspection, and Testing,”
to read as follows:

Subpart C—Response to Reports of
Warning System Malfunction

Sec.

234.101  Employee notification rules.

234.103 Timely response to report of
malfunction.

234,105 Activation failure.

234.107 False activation.

234.109 Recordkeeping.

Subpart D—Maintenance, inspection, and
Testing

Maintenance Standards

234.201 Location of plans.

234.203 Design of control circuits on closed
circuit principle.

234.205 Operating characteristics of
warning system apparatus.

234.207 Adjustment, repair, or replacement
of component. ’

234.209 Interference with normal
functioning of system.

234.211 Locking of warning system
apparatus.

234.213 Grounds.

234.215 Standby battery and indicator or
alarm,

234.217 Flashing light units,

234.219 Gate arm lights and light cable.

234.221 Lamp voltage.

234.223 Gate arm.

234.225 Activation of warning system.

234.227 Train detection apparatus.

234.229 Shunting sensitivity.

234.231 Fouling wires.

234.233 Rail joints,

234.235 Insulated rail joints.

234.237 Switch equipped with circuit
controller.

234.239 Tagging of wires and interference
of wires or tags with signal apparatus.

234.241 Protection of insulated wire; splice
in underground wire.

234.243 Wire on pole line and aerial cable,

234.245 Signs.

Inspections and Tests

234.247 Purpese of inspections and tests;
removal from service of relay or device
failing to meot test requirements.

234.249 Ground tests.

234.251 Battery voltage.

234.253 Flashing light units and lamp
voltage.

Gate arm and gate mechanism.

Warning system operation.

Warning time.

234.257
234.259
234.261
234.263
234.265
234.267

Relays. X

Timing relays and timing devices.

Insulation resistance tests.

234.269 Cut-out circuits.

234.271 Insulated rail joints, bond wires,
and track connections.

234.273 Results of tests,

§234.101 Employee notification rules.
Each railroad shall issue rules

requiring its employees to report to a

designated railroad official, by the

Highway traffic signal pre-emption.

quickest means available, any warning
system malfunction.

§234.103 Timely response to report of
maltunction.

(a) Upon receipt of a credible report
of a warning system malfunction, a
railroad having maintenance
responsibility for the warning system
shall immediately investigate the report
and determine the nature of the
malfunction. The railroad shall take
appropriate action as required by
§234.207.

(b) Until repair or correction of the
warning system is completed, the
railroad shall provide alternative means
of warning highway traffic and railroad
employees in accordance with this
subpart.

(cgell‘?othing in this subpart requires
repair of a warning system, if, acting in
accordance with applicable State law,
the railroad proceeds to discontinue or
dismantle the warning system,
However, until repair, correction,
discontinuance, or dismantling of the
warning system is completed, the
railroad shall comply with this subpert
to ensure the safety of the travelling
public and railroad employees.

§234.105 Activation Fallure.

Upon receipt of a credible report of
warning system malfunction involving
an activation failure, a railroad having
maintenance responsibility for the
warning system shall immediately
initiate efforts to warn motorists and
railroad employees at the subject
crossing by taking, at a minimum, the
following actions:

(a) Prior to a train’s arrival at the
crossing, notify the train crew of the
report of activation failure and notify
any other railroads operating over the
crossing;

(b) Notify the highway traffic control
authority having jurisdiction over the
crossing; and

(c) Provide or arrange for alternative
means of actively warning motorists of
approaching trains, consistent with the
following requirements:

(1) Until an appropriately equipped
flagger or law enforcement officer is
stationed at the crossing to warn
highway traffic of apgeroaching trains,
each train must stop before entering the
crossing and permit a crewmember to
dismount to flag highway trafficto a
stop. The locomotive may then proceed
through the crossing, permitting the
flagging crewmember to re the
locomotive before the remainder of the
train proceeds through the crossing.

(2) If an appropriately equipped
flagger or law enforcement officer
provides warning for each direction of

»
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highway traffic, trains may proceed
through the crossing at normal speed.

(3) If an appropriately equipped
flagger or law enforcement officer
provides warning for highway traffic,
but there is not at least one flagger or
law enforcement officer providing
warning for each direction of highway
traffic, trains may proceed with caution
through the crossing at a speed not
exceeding 10 miles per hour. Normal
speed may be resumed after the
locomotive has passed through the
crossing.

(4) A locomotive's audible warning
device shall be activated in accordance
with railroad rules regarding the
approach to a grade crossing.

§234.107 Faise activation.

Upon receipt of a credible report of a
false activation, a railroad having
maintenance responsibility for the
highway-rail grade crossing warning
system shall immediately initiate efforts
to warn highway users and railroad -
employees at the crossing by taking, at
a minimum, the following actions:

(a) Prior to a train's arrival at the
crossing, notify the train crew of the
report of false activation and notify any
other railroads operating over the
crossing;

(b) Notify the highway traffic control
authority having jurisdiction over the
crossing; and

(c) Provide or arrange for alternative
means of actively warning motorists of
approaching trains, consistent with the
following requirements:

(1) If an appropriately equipped
flagger or law enforcement officer is
providing warning for each direction of
highway traffic, trains may proceed
through the crossing at normal speed;

(2) If there is not an appropriately
equipped flagger or law enforcement
officer providing warning for each
direction of highway traffic, trains may
proceed with caution through the
crossing at a speed not exceeding 10
miles per hour, Normal speed may be
resumed after the locomotive has passed
through the crossing; or

(3) In lieu of complying with
paragraphs (c)(1) or (2) of this section,
arailroad may temporarily take the
warning system out of service if the
railroad complies with all requirements
of § 234.105, “Activation failure”; and

(d) A locomotive’s audible warning
device shall be activated in accordance
with railroad rules regarding the
approach to a grade crossing.

§234.109 Recordkeeping. .
(a) Each railroad shall keep records

pertaining to compliance with this

subpart. Each railroad shall keep the

following information for each report of
warning system malfunction:

(1) Location of crossing (by highway
name and DOT/AAR Crossing Inventory
Number);

(2) Time and date of receipt by
railroad of report of malfunction;

(3) Actions taken by railroad prior to
repair and reactivation of repaired
system; and

(4) Time and date of repair.

(b) Each railroad shall retain for at
least one year all records referred to in
paragraph (a) of this section. Records
required to be kept shall be made
available to FRA as provided by section
208 of the Federal Railroad Safety Act
of 1970 (45 U.S.C. 437).

Subpart D—Maintenance, inspection,
and Testing

Maintenance Standards

§234.201 Location of plans.

Plans and other information required
for proper maintenance and testing shall
be kept at each highway-rail grade
crossing warning system location. Plans
shall be legible and correct.

§234.203 Design of control circuits on
closed circuit principle.

All control circuits that affect the safe
operation of a highway-rail grade
crossing warning system shall be
designed on the closed circuit principle.

§234.205 Operating characteristics of
warning system apparatus.

Operating characteristics of
electromagnetic, electronic, or electrical
apparatus of each crossing warning
system shall be maintained in
accordance with the limits within
which the system is designed to operate.

§234.207 Adjustment, repair, or
replacement of component.

(a) When any essential component of
a highway-rail grade crossing warning
system fails to perform its intended
function, the cause shall be determined
and the faulty component adjusted,
repaired, or replaced without undue
delay.
(bf’Until repair of an essential _
component is completed, a railroad
shall take appropriate action under
§234.105, “Activation failure,” or
§234.107, “False activation,” of this
part.

§234.209 Interference with normal
functioning of system.

The normal functioning of any system
shall not be interfered with in testing or
otherwise without first taking measures
to provide for safety of highway traffic
that depends on normal functioning of
such system.

§234.211 Locking of warning system
apparatus.

Highway-rail grade crossing warning
system apparatus shall be secured
against unauthorized entry.

§234.213 Grounds.

Each circuit that affects the proper
functioning of a highway-rail grade
crossing warning system shall be kept
free of any ground or combination of
grounds that will permit a current flow
of 75 percent or more of the release
value of any relay or electromagnetic
device in the circuit. This requirement
does not apply to: circuits that include
track rail; alternating current power
distribution circuits that are grounded
in the interest of safety; and common
return wires of grounded commeon
return single break circuits.

§234.215 Standby battery and Indicator or
alarm.

(a) If alternating current power is used
as the primary source of power, a
standby battery source of power shall be
provided. Each battery shall be
maintained in accordance with
specifications of the manufacturer. An
indicator, visible from the cab of the
locomotive of a passing train, or an
alarm, transmitted to a designated
location, shall be used to indicate that
alternating current power is off.

(b) Battery capacity shall be designed
and maintained to provide at least 48
hours of normal operations of the
crossing warning device when primary
battery-charging current is removed.

§234.217 Fiashing light units.

(a) Each flashing light unit shall be
positioned and aligned in accordance
with installation plans.

(b) Each flashing light unit shall be
maintained to prevent dust and
moisture from entering the interior of
the unit. Roundels shall be clean and in
good condition.

(c) All light units shall flash
alternately. The number of flashes per
minute for each light unit shall be 35
minimum and 55 maximum.

§234.219 Gate arm lights and light cable.

Each gate arm light shall be visible to
approaching highway users. Lights and
light wire shall be secured to the gate
arm.

§234.221 Lamp voltage.

The voltage at each lamp shall be
maintained at not less than 85 percent
of the prescribed rating for the lamp.

§234.223 Gate arm.

Each gate arm, when in the downward
position, shall extend across each lane
of approaching highway traffic and shall’




3066

Federal Register / Vol. 59, No. 13 / Thursday, January 20,

1994 / Proposed Rules

be maintained in a condition sufficient
to be clearly viewed by approaching
motorists. Each gate arm shall start its
downward motion not less than three
seconds after flashing lights begin to
operate and shall assume the horizontal
position at least five seconds before the
arrival of any train at the crossing.

§234.225 Activation of warning sysiem.

A highway-rail grade crossing
waming system shall activate to provide
a minimum of 20 seconds warning time
before the grade crossing is occupied by
rail traffic.

§234.227 Train detection apparatus.

(a) Train detection apparatus shall
detect the presence of a train or railcar
when any part of a train detection
circuit is occupied. The train detection
circuit shall extend through the entire
approach sections of the grade crossing
and include the fouling section of a
turnout.

(b) When an active highway-rail grade
crossing is occupied by a train or railcar,
the warning system shall continue to
operate until such train or railcar clears
the roadway.

(c) If there are no other movements
within the limits of the warning circuit,
the warning system shall discontinue
operation after the train or railcar passes
the point of fouling the crossing.

(d) If the presence of sand, rust, dirt,
grease, or other foreign matter is known
to prevent effective shunting, a railroad
shall take appropriate action under
§234.105, “Activation failure," to
safeguard motor vehicle operation.

§234.229 Shunting sensitivity.

Each highway-rail grade crossing train
detection circuit shall detect the
presence of a shunt of 0.06 ohm
resistance when the shunt is connected
across the track rails of the circuit,
including fouling sections of turnouts.

§234.231 Fouling wires.

Each set of fouling wiresin a
highway-rail grade crossing train
detection circuit shall consist of at least
two discrete conductors. Each
conductor shall be of sufficient
conductivity and shall be maintained in
such condition that the train detection
apparatus will be in its most restrictive
state when the train detection circuit is
shunted.

§234.233 Rali joints.

Each rail joint located within the
limits of a highway-rail grade crossing
train detection circuit shall be bonded
by means other than joint bars to ensure
electrical conductivity.

§233.235 Insulated rall joints.

Each insulated rail joint used to
separate train detection circuits of a
highway-rail grade crossing shall
prevent current from flowing between
rails separated by the insulation in an
amount sufficient to cause a failure of
the train detection circuit.

§234.207 Switch equipped with circuit
controller.

A switch, when equipped with a
switch circuit controller connected to
the point and interconnected with
waming system circuitry, shall be
maintained so that the warning system
can only be cut out when the switch
point is within one-half inch of full
reverse position.

§234.239 Tagging of wires and
Interference of wires or tags with signal
apparatus.

Each wire shall be tagged or otherwise
so marked that it can be identified at
each terminal. Tags and other marks of
identification shall be made of
insulating material and so arranged that
tags and wires do not interfere with
moving parts of the apparatus.

§234.241 Protection of Insulated wire;
splice in underground wire.

Insulated wire shall be protected from
mechanical injury. The insulation shall
not be punctured for test purposes. A
splice in underground wire shall have
insulation resistance at least equal to
that of the wire spliced.

§234.243 Wire on poie line and aerial
cable.

Wire on a pole line shall be securely
attached to an insulator that is properly
fastened to a crossarm or bracket
supported by a pole or other support.
Wire shall not interfere with, or be
interfered with by, other wires on the
pole line. Aerial cable shall be
supported by messenger wire. An open-
wire transmission line operating at
voltage of 750 volts or more shall be
placed not less than 4 feet above the
nearest crossarm carrying active
warning system circuits.

§234.245 Signs.

Each sign mounted on a highway-rail
grade crossing signal post shall be
maintained in good condition and be
visible to the motorist. Standards for
such signs are found in Part VIII
(“Traffic Control Systems for Railroad-
Highway Grade Crossings™) of the
MUTCD.

Inspections and Tests

§234.247 Purpose of inspections and
tests; removal from service of relay or
device failing to meet test requirements,

The following inspections and tests
shall be made to determine if the
apparatus and equipment is maintained
in a condition to perform its intended
function. Any electronic device, relay,
or other electromagnetic device that
fails to meet the requirements of tests
required by this part shall be removed
from service and shall not be restored 1o
service until its operating characteristics
are in accordance with the limits within
which such device or relay is designed
to operate,

§234.249 Ground tests.

A test for grounds on each energy bus
furnishing power to circuits that affect
the safety of warning system operation
shall be made when such energy bus is
placed in service and at least oncs each
month thereafter.

§234.251 Battery voitage.
Battery voltage shall be checked at the

battery, with battery-charging current
removed, at least once each menth.

§234.253 Flashing light units and lamp
voltage.

(a) Each flashing light unit shall be
inspected when installed and at least
once every twelve months for
alignment, focus, and frequency of
flashes in accordance with installation
specifications shown on the plans.

(b) Lamp voltage shall be tested when
installed and at least once every 12
months thereafter.

(c) Each flashing light unit shall be
inspected for dirt and damage to
roundels at least once each month.

§234.255 Gate arm and gate mechanism.

(a) Each gate arm and gate mechanism
shall be inspected at least once each
month.

(b) Gate arm movement shall be
observed for proper operation at least
once each month,

(c) Hold-clear devices shall be tested
for proper operation at least once every
12 months.

§234.257 Waming system operation.

(2) Each highway-rail crossing
warning system shall be tested to
determine that it functions as intended
when it is placed in service. Thereafter,
it shall be tested at least once each
month and whenever modified or
disarranged.

(b) Warning bells or other stationary
audible warning devices shall be tested
when installed to determine that they
function as intended. Thereafter, they
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shall be tested at least once each month
and whenever modified or disarranged.

§234.259 Warning time.

Each crossing warning system shall be
tested for the prescribed warning time at
least once every three months.

§204.261 Highway traific signal pre-
emption.

Highway traffic signal pre-emption
interconnections, for which a railroad
has maintenance responsibility, shall be
tested at least once each month.

§234.263 Relays.

(a) Except as stated in paragraph (b)
of this section, each relay that affects the
proper functioning of a crossing
warning system shall be tested at least
once every four years,

(b){1) Alternating current vane type
relays, direct current polar type relays,
and relays with soft iron magnetic
structure shall be tested at least once
every two years.

(2 Alternating current centrifigal type
relays shall be tested at least once every
12 months.

§234.265 Timing relays and timing
devices.

Each timing relay and timing device
shall be testes at least once every twelve
months. The timing shall be maintained
at not leSs than 90 percent nor more
than 110 percent of the predetermined
time interval. The predetermined time
interval shall be shown on the plans or
marked on the timing relay or timing
device.

§234.267 Insulation resistance tests.

(a) Insulation resistance tests shall be
made when wires or cables are installed
and at least once every ten years
thereafter.

(b) Insulation resistance tests shall be
made between all conductors and
ground, between conductors in each
multiple conductor cable, and between
conductors in trunking. Insulation
resistance tests shall be performed when
wires, cables, and insulation are dry.

(c) Subject to paragraph (d) of this
section, when insulation resistance of
wire or cable is found to be less than
500,000 ohms, prompt action shall be
taken to repair or replace the defective
wire or cable. Until such defective wire
or cable is replaced, insulation
resistance tests shall be made annually.

(d) A circuit with a conductor having
an insulation resistance of less than
200,000 ohms shall not be used.

§234.269 Cut-out circuits.

Each cut-out circuit shall be tested at
least once every three months to
determine that the circuit functions as
intended.

§234.271 Insulated rail joints, bond wires,
and track connections.

Insulated rail joints, bond wires, and
track connections shall be inspected at
least once every three months.

§234.273 Results of tests.
(a) Results of tests made in

‘ compliance with this part shall be

recorded on forms provided by the
railroad, or by electronic means, subject
to approval by the Associate
Administrator for Safety. Each record
shall show the name of the railroad,
AAR/DOT inventory number, place and
date, equipment tested, results of tests,
repairs, replacements, adjustments
made, and condition in which the
apparatus was left.

8)) Each record shall be signed or
electronically coded by the employee
making the test and shall be filed in the
office of a supervisory official having
jurisdiction.

(c) Each record shall be retained until
the next record for that test is filed but
in no case for less than one year.

(d) If a railroad elects to use an
electronic means for recording and
signing results of tests, such means must
be approved by the Associate
Administrator for Safety prior to use.

Issued in Washington D.C. on January 11,
1994.

Jolene M. Molitoris,

Administrator.

[FR Doc. 94-1257 Filed 1-19-94; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 227

Endangered and Threatened Wildlife
and Plants; 80-Day Finding for a
Petition To List the Anadromous
Atlantic Salmon (Salmo saiar)
Populations In the United States as
Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior; National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of petition finding and
request for information.

SUMMARY: The U.S. Fish and Wildlife
Service and the National Marine

Fisheries Service (collectively, the
““Services'’) announce a 90-day finding
for a petition to add the anadromous
Atlantic salmon (Sa/mo salar)
populations occurring in the
conterminous United States to the list of
threaténed and endangered wildlife and
to designate critical habitat. The
Services find that the petition presents
substantial information indicating that
the requested action may be warranted.
The Services are initiating a status
review to determine if the petitioned
action is warranted. To assure the
review is comprehensive, the Services
are soliciting information and data on
this species from any interested party.
DATES: The finding announced in this
document was made on January 10,
1994. Comments and materials related
to this petition finding may be
submitted to the Chief, Division of
Endangered Species, at the ADDRESS
below until April 20, 1594.

ADDRESSES: Information, comments, or
questions concerning the Atlantic
salmon petition should be submitted to
the Chief, Division of Endangered
Species, U.S. Fish and Wildlife Service,
300 Westgate Center Drive, Hadley,
Massachusetts 01035. The petition,
finding, supporting data, and comments
are available for public inspection, by
appointment, Monday through Friday at
the above address between 8 a.m. and
4:30 p.m,

FOR FURTHER INFORMATION CONTACT:
Paul R. Nickerson (413-253-8615) at the
above address or Douglas W. Beach
(508-281-9254) of the National Marine
Fisheries Service.

SUPPLEMENTARY INFORMATION:
Background

Section 4(b)(3)(A) of the Endangered
Species Act (Act) (16 U.S.C. 1531-1544)
requires that the Services make a
finding on whether a petition to list,
delist, or reclassify a species presents
substantial scientific or commercial
information to indicate that the
petitioned action may be warranted. To
the maximum extent practicable, this
finding is to be made within 90 days of
the receipt of the petition, and the
finding is to be published promptly in
the Federal Register. If the Services find
that a petition presents substantial
information indicating that the
requested action may be warranted,
section 4(b)(3)(B) of the Act requires the
Services to make a finding as to whether
or not the petitioned action is warranted
within one year of the receipt of the
petition.

On October 1, 1993, the Fish and
Wildlife Service received a petition
from RESTORE: The North Woods, the
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Biodiversity Legal Foundation, and
Jeffrey Elliot to list anadromous Atlantic
salmon throughout its known historic
range in the conterminous United
States, and to designate critical habitat.
An identical petition was received by
the National Marine Fisheries Service
on November 9, 1993. In response to the
petition, the Services are conducting a
joint status review. The petitioners
presented current and historical
information on salmon populations;
identilied possible threats, including
commercial and sport fishing, pollution,
barriers, land use practices, and genetic
disruption; and cited numerous
scientific articles to support the
petition.

The anadromous Atlantic salmon
populations in New England consist
primarily of river runs restored or
enhanced by fish of hatchery origin.
Adult fish are captured upon returning,
spawned in hatcheries, and their
offspring are used to maintain the runs.
In addition, juvenile offspring of sea-run
stock are reared in captivity to sexual
maturity, and their offspring are then
released into the wild as fry. Major river
populations, notably the Penobscot,
Connecticut, and Merrimack Rivers,
have been partially restored during the
past 10 to 25 years after virtually, if not
completely, disappearing. To the best of
the Services” knowledge, the only
remaining populations that are believed
to consist, at least in part, of native fish
in U.S. rivers occur in seven Downeast
Maine rivers: the Dennys, Machias, East
Machias, Narraguagus, Pleasant, .
Ducktrap, and Sheepscot Rivers. In the
November 21, 1991, Animal Notice of
Review (56 FR 58804), those
populations in all but the Ducktrap and
Sheepscot Rivers were designated as
cat 2 candidate species.

l??to;sydetennined Ihmsting the
species is warranted, then the Services
will examine the need to designate
critical habitat for anadromous Atlantic
salmon. At that time, the Services
would consider those physical and
biological features that are essential to
the couservation of the species and that
may require special management or
protection.

The Services find that the petiticner
has presented substantial information
indicating that the requested action may
be warranted. This finding is based on
the scientific and commercial
information contained in the petition,
referenced in the petition, and
otherwise availabie at this time.

Listing Factors and Basis for
Determination

Under section 4(a)(1) of the Act, a
species can be determined to be

endangered or threatened for any of the
following reasons: (1) Present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease aor predation; (4)
inadequacy of existing regulatory
mechanisms; or {5) other natural or
manmade factors affecting its continued
existence, Listing determinations are
made solely on the best scientific and
commercial data available after taking
into account any efforts made by any
state or foreign nation to protect the
species.

Information Solicited

To ensure that the review is complete
and based on the best available
scientific and commercial data, the
Services are soliciting information
concerning the following: (1) Whether
any anadromous Atlantic salmon
populations constitute distinct
population segments, (2) sbundance and
distribution of anadromous Atlantic
salmon, and (3) whether or not any
population is endangered or threatened
based upon the above listing criteria.
Specifically, the Services are soliciting
detailed information in the following
areas: influence of historical and present
hatchery fish releases on naturally
occurring stocks of Atlantic salmon,
separation of hatchery and natural
Atlantic salmon stocks, alteration of
Atlantic satmon freshwater and marine
habitats, age structure of Atlantic
salmon populations, and migration
timing and behavior of juvenile and
adult Atlantic salmon. The Services
request that data, information and
comments be accompanied by (1)
supporting documentation such as
maps, bibliegraphic reference, or
reprints of pertinent publications; and
(2) the person’s name, address, and any
association, institution, or business that
the person represents. Such information
may be submitted to the above address.

List of Subjects
50 CFR Part 17

Endangered and threatened species,

Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

50 CFR Part 227
Endangered and threatened species,

Exports, Imports, Marine mammals,
Transportation.

Authority: 16 U.S.C. 1531-1544.

Dated: january 10, 1994.
Mollie H. Beattie,
Director, Fish and Wildlife Service,
Roliand A. Schmitten,
Assistant Adminisirator for Fisheries,
National Marine Fisheries Service.
[FR Doc. 94-1373 Filed 1-19-94; 8:45 am]
BILLING CODE 4310-55-M

50 CFR Parts 222 and 227
[Docket No. 830776-3179; 1.D. 062983A)

‘Endangered and Threatened Species;

Screening of Water Diversions To
Protect Sacramento River Winter-Run
Chinook Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; extension of comment
period.

SUMMARY: NMF'S is extending for 90
days the public comment period on an
advance notice of proposed rulemaking
concerning screening requirements for
water diversions from the Sacramento
River and Delta to protect winter-run
chinook salmon. The first comment
period ended December 27, 1991.
DATES: Comments will be accepted until
March 28, 1994.

ADDRESSES: Comments should be sent to
Gary Matlock, Acting Regional Director,
NMFS, Southwest Region, 501 West
Ocean Blvd., suite 4200, Long Beach,
CA 90802-4213.

FOR FURTHER INFORMATION CONTACT:
James H. Lecky, Protected Species
Division, Southwest Region, NMFS,
(310) 9804015 or Margarst C. Lorenz,
Office of Protected Resources, NMFS,
(301) 713-2322.

" SUPPLEMENT ARY INFORMATION: On

October 18, 1993, NMFS announced in
an advanced notice of proposed
rulemaking (58 FR 53703) that it was
considering proposing regulations under
the Endangered Species Act that would
establish screening requirements for
water diversions from the Sacramento
River and Delta to protect the Federally
listed winter-run chinook salmon. In the
announcement, NMFS requested the
following specific information from
Federal and state agencies and private
individuals and organizations: (1) The
numbers, types, and sizes of existing
unscreened and screened diversions; (2)
the magnitude of entrainment losses of
winter-run chinook salmon and other
species caused by unscreened or poorly
screened diversions; (3) the feasibility of
installing positive-barrier screens or
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other fish-deterrent devices to reduce
these losses; (4) the estimated costs of
screen design, installation, maintenance
and evaluation; {5) the available funding

mechanisms for these activities; and (6) Dated: January 5, 1994.

the availability and feasibility of William W, Fox. Jr.,

alternative management options for Director, Office of Protected Resources.

reducing entrainment losses. [FR Doc. 94-1113 Filed 1-19-94; 8:45 am)
BILLING CODE 3510-22-M
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PDEPARTMENT OF AGRICULTURE
Forest Service

Establishment of Kinkaid Lake
Purchase Unit

AGENCY: Forest Service, USDA.

ACTION: Notice of establishment of
Kinkaid Lake Purchase Unit.

SUMMARY: On November 30, 1993, the
Assistant Secretary, Natural Resources
and Environment, created the Kinkaid
Lake Purchase Unit. This purchase unit
comprises approximately 1,374 acres
within Jackson County, Illinois. A copy
of the establishment document, which
includes the legal description of the
lands within the purchase unit, appears
at the end of this notice.

EFFECTIVE DATE: Creation of this
purchase unit was effective November
30, 1993.

ADDRESSES: A copy of the map showing
the purchase unit is on file and
available for public inspection in the
Office of the Director of Lands, Forest
Service, Auditor’s Building, 201 14th
Street, SW., Washington, DC 20090—
6090.

FOR FURTHER INFORMATION CONTACT:
Ralph Bauman, Lands Staff, Forest
Service, USDA, P.O. Box 96090,

Washington, DC 20090-6090; telephone:

(202) 205-1248.

Dated: January 11, 1994
James C. Overbay,
Deputy Chief.

Establishment of the Kinkaid Lake
Purchase Unit, Jackson County, Hlinois

Pursuant to the Secretary of
Agriculture’s authority under section
17, Public Law 94-588 (90 Stat. 2949)
the Kinkaid Lake Purchase Unit is being
established as described in Exhibit A
attached hereto. This purchase unit
comprises 1373.82 acres more or less
and is adjacent to the Shawnee National
Forest.

These.lands are well suited for
watershed protection and meet the
requiremnents of the Act of March 1,
1911 as amended.

Dated: November 30, 1993.
James R. Lyons,

Assistant Secretary for Natural Resources and
Environment.

Exhibit A

DESCRIPTIONS AND ACRES OF LAND
WITHIN THE PROPOSED KINKAID LAKE
PURCHASE UNIT:

Jackson County, lllinois—Township Seven (7)
South, Range Four (4) West, Third Principal
Meridian

Second Thirty-Four (34)

The Southwest Quarter EXCEPT the North
350 feet of the East Half of the Southeast
Quarter—154.70 acres.

The West Half of the Southwest Quarter of
the Southeast Quarter EXCEPT the North 350
feet—14.70 acres.

The East Half of the Southwest Quarter of
the Southeast Quarter EXCEPT the North 600
feet—10.91 acres.

Part of the Southeast Quarter of the
Southeast Quarter described as follows:
Beginning at the Southeast corner of said
SEVaSEYa, thence North along the East line
thereof a distance of 800 feet; thence in a
Southwesterly direction to a point on the
West line of said SEV4SE Vs 600 feet North of
the Southwest corner of SEV4SE4; thence
600 feet South to the Southwest corner of the
SE'SEVa to the point of beginning—21.21
acres.

Section Thirty-Five (35)

The South Half of the Southwest Quarter—
80.00 acres, s

Township Eight (8) South, Range Three (4]
West, Third Principal Meridian

Section Two (2)

The West Half, EXCEPT 0.58 acres in the
NEY«NWv4 and more particularly described
as follows: beginning at the southeast corner
of the NEVaNWW4, thence west 46 feet;
thence north 552 feet; thence east 46 feet;
thence south 552 feet to the point of
beginning—319.42 acres.

The West Half of the Southeast Quarter
lying North and West of Route #151—124.27
acres.

Township Eight (8) South, Range Three (4)
West, Third Principal Meridian

Section Two (2)

The Southwest Quarter of the Southeast
Quarter, lying East of Route #151 EXCEPT
Beginning at the Southeast corner of said
Southwest Quarter of the Southeast quarter;
thence West along the South line of said
Southwest Quarter of the Southwest Quarter
a distance of 700 feet; thence with a

deflection of 80° to the right a distance of 450
feet; thence with a deflection of 90° to the
right a distance of 390 feet; thence with a
deflection of 80° to the left a distance of 500
feet; thence with a deflection of 90° to the jeft
a distance of 390 feet; thence with a
deflection of 90° to the right, to the East righ
of way line of Route #151; thence in a
Northeasterly direction along said right of
way to the North line of said Southwest
Quarter of the Southeast Quarter; thence East
along said North lins of Southwest Quarter
of the Southeast Quarter, to the Northeast
corner of Southwest Quarter of the Southezs
Quarter; thence South to the peint of
beginning—11.55 acres.

Part of the Northwest Quarter of the
Southeast Quarter described as follows:
Beginning at a point on the East line of the
Northwest Quarter of the Southeast Quarte:
situated 553.5 feet North of the Southeast
corner of said quarter section; thence West a
a right angle, a distance of 47.7 feet to a poin!
in the East right-of-way line of Route #151;
thence Northeasterly along said right-of-way
line, a distance of 114.4 fest to a point on the
East line of the said Northwest Quarter of the
Southeast quarter; thence South a distance of
103.95 feet to the point of beginning,
containing—0.06 acres.

Section Three {3)
All of Section 3 EXCEPT 3 acres in the

Southwest corner,of the Southwest Quarter of

the Southwest Quarter described as follows
Commencing at the Southwest comner of said
Section; thence East 24 rods; thence North 20
rods; thence West 24 rods; thence South 20
rods to the point of beginning, containing—
637.00 acres.

Total Acres Within Purchase Unit: 1373.52

|FR Doc. 94-1333 Filed 1-19-94; 8:45 am)
BILLING CODE 2410-11-M

ARMED FORCES RETIREMENT HOME

Privacy Act of 1874; Computer
Matching Program Between the Armed
Forces Retirement Home and the
Soclal Security Administration

AGENCY: Armed Forces Retirement
Home (AFRH).

ACTION: Publication of notice of
computer matching to comply with

Public Law 100-503, the Computer

Matching and Privacy Protection Act of
1988. .

SUMMARY: AFRH is publishing notice of
its computer matching program with the
Social Security Administration (SSA) to
meet the reporting and publication
requirements of Public Law 100-503.
The purpose of this match is for SSA to
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rovide and verify benefit payment
information of the AFRH's residents.

paTeS: This proposed action will

pecome effective February 22, 1994: The
computer matching will proceed
accordingly without er notice,
unless comments are received which
would result in a contrary

determination or if the Office of
Management and Budget, or Congress,
objects thereto. Any public comment
must be received before the effective
date. y

ADDRESSES: Any interested party-may
submit written. comments to the
Administrative Officer, Administration
Division, Resource Management
Directorate, U.S. Soldiers’ and Airmen’s
Home, Washington, DC 20317-0002.

FOR FURTHER INFORMATION CONTACT:

Doris D. Montgomery, at (202) 722—
3230. >
SUPPLEMENTARY INFORMATION: AFRH and
5SA have concluded an agreement to
conduct a computer matching program,
The purpose of this agreement isto
establish the conditions under which

the SSA agrees to the disclosureof
benefit payment information on the
residents of the AFRH, which includes
the United States Soldiers” and

Airmen’s Home (USSAH) and United
States Naval Home (USNH). The AFRH
Resident Fee Maintenance System will
be used in a matching program with the
SSA Master Beneficiary Records:and
Supplemental Security Income Records.
Residents of the AFRH are required by
24 U.S.C. 414 to pay a percentage of
their Federal payments, including

Social Security; thus, the AFRH will use
the SSA data to verify thebenefit
earnings information currently provided
by the residents, and identify any
unreported recipients of bensefit
payments. A computer matching is the
most efficient and effective manner to
accomplish this task with the least
amount of intrusion of personal privacy
of the individuals concerned. It was
therefore concluded and agreed upon
that computer matching would be the
best and least obtrusive manner and
choice of accomplishing this
requirement,

The matching agreement and an
advance gopy-of this notice were
submitted on January 6, 1994, to the
Committee on Government Operations
of the United States House of -
Representatives, the Committee on
Governmental Affairs of the United
States Senate, and the Administrator of
the Office of Information and Regulatory
Affairs, Office of Management and
Budget. The matching program is
subject to review by Congress and OMB

and shall not become effective until that
review period has elapsed.

Dennis W. Jahnigen, :
Armed Forces Retirement Home Board Chair.

Computer Matching Program between
the Armed Forces Retirement Home
and the Social Security Administration

A. Participating agencies: AFRH and
SSA.

B. Purpose of the matching program:
The purpose of this computer matching
program is to identify and verify the
gross Social Security benefit earnings of
each resident of the AFRH. This is
necessary to properly assess correct
resident fee amounts, which is required
by 24 U.S.C. 414 to bea fixed
percentage of residents’ Federal
payments, including Social Security
payments.

. Authority for conducting the
matching program: The Armed Forces
Retirement Home Act of 1991, 24 U.S.C.
401-441, requires the Directors of the
USSAH and USNH, which are
incorporated under the Armed Forces
Retirement Home, to collect from each
resident a monthly resident fee. The fee
is a fixed percentage of residents’
Federal payments, including Social
Security payments.

D. Records to bematched: The SSA
records involved in the match are the
Supplemental Security Income Record,
HHS/SSA/OSR, 09-60-0103, and the
Master Beneficiary Record, HHS/SSA/
OSR, 09-60-0090 (both last published
at 58 FR 35025 (June 30, 1993)). The
AFRH will provide a magnetic finder
file-established from the AFRH Resident
Fee Maintenance System.

E. Inclusive dates of the matching
program: This computer matching
program is subject to review by the
Office of Management and Budget and
Congress. If no objections-are raised by
either within 40-days, and 'the 30 day
public notice period for comment has
expired forthis Federal Register notice
with no significant adverse public
comments, this computer matching
program becomes effective and the
respective agencies may begin the
exchange of data at a mutually agreeable
time and will be repeated on a
semiannual basis. Under no
circumstances shall the matching
program be implemented before the 30
day public notice period for comment
has elapsed as this time period cannot
be waived. By agreement between SSA
and AFRH, the matching program will
be in effect and continue for 18 months
with an option to renew for 12
additional months unless one of the
parties to the agreement advises the
other.by written request