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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
S0 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Farmers Home Administration

7CFR Parts 1943,1951 and 1980
RINO575-AB39

Revisions to the Insured and
Guaranteed Soil and Water Loan
Instructions, and Related Instructions,
To Implement the Requirements of
Section 1802 of the Food, Agriculture,
Conservation, and Trade Act of 1990

AGENCY: Farmers Home Administration,
USDA '

ACTION Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends the
insured and guaranteed soil and water
regulations to Sections 304 and 310D of
the Consolidated Farm and Rural
Development Act (CONACT), as
amended by section 1802 of the Food,
Agriculture, Conservation, and Trade
(FACT) Act of 1990 and section 501(a)
(0 and (2) of the Fact Act Amendments
of 1991. This action amends FmHA
regulations to limit loan purposes to soil
and water conservation and protection
purposes, permits the use of limited
resource interest rates (insured loans),
gives priority to specific loan purposes,
andrestricts the dollar amount of
individual loans.

effective DATE: March 19,1993.

FOR FURTHER INFORMATION CONTACT:
David R. Smith, Senior Loan Officer,
Fanner Programs Loan Making Division,
Fanners Home Administration, USDA,
South Agriculture Building, room 5430,
14th and Independence Avenue, SW.,
Washington, DC 20250, telephone (202)
720-1645.

SUPPLEMENTARY INFORMATION:
Classification

This action has been reviewed under
USDA procedures established in

Departmental Regulation 1512-1, which
implements Executive Order 12991, and
has been determined to be nonmajor
because it will not result in an annual
effect on the economy of $100 million
or more.

Intergovernmental Consultation

1. For the reasons set forth in the final
rule related to Notice 7 CFR part 3015,
subpart V (48 FR 29115, June 24,1983)
and FmHA Instruction 1940-J,
“Intergovernmental Review of Farmers
Home Administration Programs and
Activities” (December 23,1983), Farm
Ownership Loans are excluded with the
exception of nonfarm enterprise activity
from the scope of Executive Order
12372 which requires intergovernmental
consultation with State and local
officials.

2. The Soil and Water Loans Program
is subject to the provisions of Executive
Order 12372 and FmHA Instruction
1940-J.

Programs Affected

These changes affect the following
FmHA program as listed in the Catalog
of Federal Domestic Assistance:
10.416—Soil and Water Loans

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of FmHA that the
proposed action does not constitute a
major Federal action significantly
affecting the quality of the human
environment, and in accordance with
the National Environmental Policy Act
of 1969, Public Law 91-190, an
Environmental Impact Statement is not
required.

Discussion

Farm loans made to FmHA applicants
are governed mainly by the CONACT (7
U.S.C. 1921 et. seq.). Present Soil and
Water (SW) loan regulations do not
permit the use of limited resource
interest rates, give priority to specific
loan purposes, or restrict the dollar
amount of individual loans to less than
the individual loan entitlement of
$200,000 total insured principal
indebtedness or $300,000 for a
combination of insured and guaranteed
principal loan indebtedness.

As explained in the proposed rule at
56 FR 30347-30350 (July 2,1991),
statutory changes made by section 1802

15071
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of the FACT Act to sections 304 and
310D ofthe CONACT (7 U.S.C. 1924
and 1934) necessitate amendment of
these SW regulations. The proposed rule
added a new subsection under loan
purposes to denote soil and water
conservation and protection purposes,
gave priority to applicants requesting
assistance for soil and water
conservation and protection purposes
who use loan funds to build
conservation structures or establish
conservation practices on highly
erodible land, limited an individual SW
loan to the lesser of the value of the
farm or other security for the loan or
$50,000, authorized the use of limited
resource interest rates when loan funds
are used for soil and water conservation
and protection purposes, and removed
the $650,000 cap in total outstanding
principal indebtedness when the
borrower was indebted for an economic
emergency loan.

The final rule revises subpart B of
parts 1943 and 1980 of title 7 of the CFR
to incorporate provisions of section
1802 of the FACT Act as amended by
the Fact Act Amendments of 1991 (Pub.
L. 102-237). The following is a
discussion of the major changes in the
final rule from the proposed rule. Soil
and water conservation and protection
loan purposes replace rather than
supplement the existing loan purposes.
The reference to land clearing, drainage,
refinancing debts, and alcohol/methane
facilities has been removed from the list
of loan purposes as they are not
considered soil and water conservation
and protection purposes. Under
CONACT section 302 (a)(3) and (a)(2),
SW loans made for soil and water
conservation and protection purposes
now are restricted to owners or
operators of not larger than family farms
who meet the training or experience
requirement for real estate loans. The
family farmer and training or experience
requirements do not apply to SW loans
made for waste pollution and control
facilities purposes according to
CONACT section 304(c) as discussed
below.

The agency revises subpart A of part
1951 oftitle 7 of the CFR to include SW
loans under the limited resource review.
Limited resource loans are reviewed
each year at the time of the annual
analysis and any time a servicing action,
such as reamortization or deferral is
taken.
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The agency proposed to revise subpart
B of parts 1943 and 1980 of title 7 of the
CFRin light of section 1851 ofthe FACT
Act. This statutory provision repealed
the Emergency Agriculture Credit
Adjustment Act of 1987 (7 U.S.C. prec.
1961 note) which prohibited the making
of an insured or guaranteedeconomic
emergency or farm loan to an existing
farm borrower if such loan would
exceed the cap of $650,000 in total
outstanding principal indebtedness for
all insured and/or guaranteed economic
emergency (EE), farm ownership (FO),
recreation loan (RL), operating (QL), and
soil and water (SW) loans. An
administrative decision was made to
leave the $650,000 cap in place to limit
the total potential exposure for EE
borrowers. Without such a cap an
existing borrower with a $400,000 EE
loan has the potential fora 1.1 million
total FmHA indebtedness considering
the $400,000 guaranteed OL and
$800,000 guaranteed FO individual loan
entitlement. This potential of loss is
unacceptable to the Agency. Other
clarifying changes unrelated to the
recently enacted statutory provisions are
also included in this proposed rule.

Discussion ofComments

The proposed rule was published in
the Federal Register (56 FR 30347-
30350) onJuly?2 ,1991, providing far a
30 day comment period ending August
1,1991. Two comments, from the
*Substainable Agriculture Coalition,”
were received on the proposed rule.

First the respondent expressed
concern about die loan limitation,
indicating that Congress acted to make
conservation the sole focus of the
program, to direct assistance to
conservation compliance efforts, to
ensure that borrowers be fully FmHA-
eligible (operate not larger than a family
size farm), and to limit the size of loans
in order tD distribute funds as widely as
possible. The Agency agrees that
corrections made to CONACT section
304 by the FACT Act Amendments of
1991 restrict SW loans, for soil and
water conservation and protection
purposes, to operators of not larger than
a family farm who meet the training or
experience requirement. The FACT ACT
and the FACT ACT Amendments of
1991 did not place such restrictions on
waste pollution and control facilities
purposes. In fact, section 304(c) of the
CQNACT provides that SW loans can be
made without regard to these
requirements and the U.S. citizenship
requirement, for purposes of meeting
Federal, State, tar local requirements for
certain waste pollution abatement and
control facilities.

Second, the respondent stated that the
proposed rule did not provide a for a
cap on SW loans of $50,000 per
borrower. The agency concurs. The
overall loan entitlement of $200,000
insured, $300,000 guaranteed per
borrower is statutory (section 305 of the
CONACT), and any .reduction in the
maximum loan entitlement would have
to be by legislative change. The
respondent stated that the FACT ACT
Amendments of 1991 corrected the
CONACT reference from section
304(d)(I)to section 804(a),resulting in
areplacement rather than an addition to
existing loan purposes. The Agency
concurs with this statement and has
revised the subject instruction to reflect
the change.

List of Subjects
7CFR Part 1943

Credit, Loan programs—Agriculture,
Recreation, Water resources.

7 CFRPart 1951

Account servicing, Credit, Loan
programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing loans—Servicing.

7 CFR Part 1980

Agriculture, Loan programs—
Agriculture.

Therefore, Chapter XVIU, title 7, Code
of Federal Regulations is amended as
follows:

PART 1943— FARM OWNERSHIP, SOU.
AND WATER AND RECREATION

1. The authority citation for part 1943
continues to read as follows:

Authority; 71iS;C. 1989; 5U.S.C. 301, 7
CFR.2.23and 7 CFR 2.70.

Subpart B— Insured Soil and Water
Loan Policies, Procedures and
Authorizations

2. Section 1943.54 is amended by
adding, in alphabetical order,the
definition of “Limited resource
applicant” to read as follows:

§194334 Definitions.

ft ft -t

Limited resource applicant. An
applicantwho is a farmer or rancher
and is an owner or operator ofalarm,
including a new owner or operator, with
a low income who demonstrates a need
to maximize farm orranch income. A
limited resource applicant must meet
the eligibility requirements for a soil
and water loan, but due to low income,
cannot paythe.regularinterest rate on
such loans. Due to the complex nature

Federal Register / Vol. 58, No. 52 / Friday, March 19, 1993 / Rules and Regulations

of die problems facing this applicant,
special help will be needed and more
supervisory assistance will be required
to assure reasonable prospects for
success. The applicant may face such
problems as underdeveloped managerial
ability, limited education, low-
producing farm due to kck of
development or improved production
practices and other related factors. The
applicant cannot develop a feasible plan
at regular interest rates and at the
maximum loan terms. The use of
limited resource interest rates is
restricted to those loan purposes
denoted in §1943.66 (a)(1) through
(2)(5) of this subpart.

3. Section 1943.57 is added toread as
follows:

81943.57 Preference.

Priority will be given to otherwise
qualified applicants requesting
assistance for soil and water
conservation and protection purposes
denoted in § 1943.66(a) of this subpart
who use loan funds to build
conservation structures or establish
conservation practices on highly
erodible land to comply with Part 12 of
this title (see attachment 1 of exhibit M
of subpart G of Part 1940 of this chapter
which is available in any FmHA office).

4. Section 1943.62 is amended by
redesignating paragraphs (a)(3) through
(8)(7) as (a)(4) through (a)(8) and (b)(4)
through (b)(9) as (b)(5) through (b)(10);
by removing the word “unexhausted”
and inserting in its place the word
“remaining** in the last sentence of
newly redesignated paragraphs (a)(8)
and (b)(9); by removing the forms titles
*“, Alien Registration Receipt Card” in
the second sentence and “, Application
for Verification of Information from
Immigration and Naturalization
Records” in the fourth sentence of
paragraphs (b)(3); by adding a new
sentence to the end of paragraphs (a)(2)
and (b)(3); by adding new paragraphs
(a)(3), (b)(4), (b)(I), and (b)(12); by
revising newly redesignated paragraphs
(2)(7) and (b)(8) to read as follows;

§1943.62 Soil and Water loan eligibility
requirements.
* * M M M

(a) * *x %

(1) * * *Thereisno U.S. citizenship
restriction onloans made for waste
pollution abatement and control
facilities under $ 1943.66(b) of this
subpart.
* * * *

(3) Have sufficient applicable
educational and/or on the job training or
farming experience in managingand
operatinga larm or ranch (1 year’s
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complétaproduction and marketing
cyclewithin the last 5 years)* which)
indicates the managerial ability
necessary to assure reasonable prospects
ofsuccess in the proposed plan of
operation. There is no education or
experience restriction on loans made for
weste pollution abatemant and control
facilities under § 1943.66(b) of this
sucait.

» * * -

(?) Be the owner or operator of not
larger than a family form after the loan'
isdosed,,when loan funds are used for
soil and water conservation and
protection purposes as defined in
8§1943.66 (a)(i) through (a)(5) of this
subpart. Therais no farm size restriction
anloans made for waste pollution
abaterrent and control facilities under
§1943.66(b) of this subpart.

t o

H fe He ,
* Kk ok

@* * *There is no U.S. citizenship
restriction on loans made for waste
pollution abatement and control
facilities under § 1943.66(b) of this

(4 Have sufficient applicable
educational and/or on the fob training or
farming experience in managing and
operatinga farm or ranch (1 year’s
complete production andImarketing
cyclewithin the last 5 years)* which
indicates the managerial ability
necessary to assure reasonable prospects
ofsuccess in the proposed plan of
operation. Thera is no>education or
experience restriction on loans made for
weste pollution abatemant and control
facilities under § 1943.66(b) of this
subpart

* * - * #

(8) Be the owner or operator of not
largerthan; a family farm after die loan;
isclosed, when loan funds are used for
soil and water conservation and:
protection purposes as defined in
81943.66 (a)fli); through, (a)(5) of this
subpart. Therais.no farm size restriction
anloans made for waste pollution)
abaterrent and control facilities under
§t943.66(b) of this subpart.

tM) When; loan; funds will be used- for
soiland water conservation and
protection purposes (8§ 1943.66 (a)(1)
through (a)(5) of this subpart)*-and the
bombers, stockholders, partners, or
joint operators holding: a majority’
interest are related by blood or marriage,
T Virements 0f§1943.12(b)(5),
m ) lif limited resource applicant),
JP. 87(6) of subpart A of part 1943 of

js chapter will apply.

112) When loan- binds will be used for

8«dwater conservation and

protection, purposes* and: the members,

stockholders, partners, or joint operators
heldinga majority interestare not
relatedhy blood or marriage, the
requirements of §1943.12(b)(6) of
subpart A of part; 1943 af this chapter
will apply. n

5. Section 1943.66 is revised) to read
as follows:

§1943.66 Loan purposes.

Loans that are consistent with all
Federal* State, and local environmental
quality standards may be made to:

(a) Pay costs for construction*
materials*supplies, equipment, and
services related to, soil and water
conservation and protection purposes,
such as:

(1) Installation of conservation
structures* inducting terraces* sod
waterways, permanently vegetated
stream borders and filter strips,
windbreaks (tree or grass)* shefterbelts,
and living snow fences.

(2) Establishment of forest cover for
sustained yield timber management*
erosion control, or shelter beH. purposes.

(3) Establishment or improvement of
permanent pasture.

(4) The conversion to and
maintenance of sustainable agriculture
production systems*as described: by
Department technical guides and
handbooks.

(5) Payment of coststo. build
conservation structures or establish,
conservation practices on highly
erodible land to comply with a
conservation; plan; in accordance with
part 12 of this title {see attachment 1 of
exhibit M of subpart G of part 1940 of
this chapter which is available in any
FmHA office).,

(6) Other purposes consistent which
plana for soil and water conservation*
integrated farm management*water
quality protection and enhancement*
and wildlife habitat improvement.

(7)  The following items/purposes
related to conservation and protection
purposes and water quality are
authorized:

(i) Sodding, subsoiling; land leveling,
liming, and fencing.

(ii) Fertilizer and seed used in,
connection with a soil conservation
practice or to establish or improve
permanent vegetation.

(ill) Gasoline, oil, and equipment
rental or hire connectedwith
establishing, or completing the
development.

(iv) Reasonable expenses incidental to
obtaining* planning, closing, and:
making the loan, such as fees for legal*
engineering or other technical; services
and first year insurance premiums
which«are required to he paid by the
borrower and which cannot; be paid)
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from other funds.. Loan, fond» may also-
be used: to pay the;borrower’s share; of
Social Security taxes for labor hired by
the borrower in connection, with; making
any planned improvements.

(vj Purchase orrepair of speeial-

rpose equipment, such as terracing,
Q\d leveling, and ditching equipment,
provided:

(A)  Such equipmentis needed and
will facilitate the completion or
maintenance of the planned'
improvement, and

(B)  The cost of the equipment plus the
other costs related to;improvement will
not be more than if performed by a
contractor or by another method.

(vi)  Acquire?a source: of water to be
used on; land the applicant owns, will
acquire, or operates including:

(A) The purchase of water stock or
membership in an incorporated water
users association.

(B) The acquisition ofa water right
through appropriation, agreement*
permit, or decree;,

(©)  The acquisition of water supply or
right, and the land on which itis
presently being used, when dm: water
supply or right cannot be purchased
without the land, provided::

(1)  The value ofthe land without the
water supply orrightis only an;
incidental part ofthetitle price; and

(¢1The watersupply will be
transferred« to* and used more;effectively
on, other land owned or operated by the
applicant.

fvii) Purchase land: or an interest
therein for sites, or rights-of-way and
easements upon which a water or
drainage facility will: be located*

(viii);Pay, that part: of the cost: of
facilities, improvements, and
“practices” which will be paid forin
connection with participation in
programs administered by agencies such
as the Agricultural Stabilization and
Conservation Service (ASCS) or the Soil
Conservation Service (SCS) only when;
such costs cannotbe covered by
purchase orders or assignmentsto
material suppliers: or contractors. If loan
funds are advanced' and die portion of
the payment for which;the funds were
advanced is likely to exceed: $1,000, the
applicant will assign the paymentto die
FmHA.

(ix) Provide water supply facilities for
dwellings and farm buildings, including
such facilities as wells, pumps,
farmstead distribution systems, and
borne plumbing.

x) Pay costs of land and: water
development* use* and: conservation
essential; to; the applicant’s farm, subject
to the following:.

(A) Such a loan may be made on land
with; defective title owned: by the
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applicant or on land in which the
applicant owns an undivided interest
providing:

(1) The amount of funds used on such
land is limited to $25,000,

(2) There is adequate security for the
loan, and

(3) The tract is not included in the
appraisal report.

(B) Such a loan may be made on land
leased by the applicant providing:

(1) The terms of the lease are such
that there is reasonable assurance the
applicant will have use of the
improvement over its useful life,

(2) A written lease provides for
payment to the tenant or assignee for
any remaining value of the
improvement if the lease is terminated,
and
| (3) There is adequate security for the
oan.

(b) Pay the costs of meeting Federal,

State, or local requirements for
agricultural, animal, or poultry waste
pollution abatement and control
facilities, including construction,
modification, or relocation of the farm
or farm structures, if necessary, to
comply with such pollution abatement
requirements.

6. Section 1943.67 is amended by
redesignating paragraphs (a), (b), and (c)
as paragraphs (c), (d) and (e),
respectively; by revising the reference
"FmHA Instruction 2000-LL of this
chapter, Memorandum of

Understanding Between FmHA and U.S.

Fish and Wildlife Service,” to read
"FmHA Instruction 2000-LL (available
in any FmHA Office)” in newly
designated paragraph (e); and by adding
new paragraphs (a) and (b) to read as
follows:

§1943.67 Loan limitations.
* * * * *

(@) The loan being made exceeds the
lesser of the value of the farm or other
security for the loan, or $50,000.

(b) The total outstanding insured SW,
Farm Ownership (FO) or Recreation
(RL) loan principal balance including
the new loan owned by the applicant *
will exceed the lesser of $200,000, or
the market value of the farm or other
security.
* * * * * * *

7. Section 1943.68 is amended by

revising paragraph (c) to read as follows:

- *

$1943.68 Rates and terms.

(c) Interest rate. Upon request of the
applicant, the interest rate charged by
FmFA will be the lower of the interest
rates in effect at the time of loan
approval or loan closing. If an applicant
does not indicate a choice, the loan will

be closed at the interest rate in effect at
the time of loan approval. Interest rates
are specified in Exhibit B of FmMHA
Instruction 440.1 (available in any
FmHA office) for the type of assistance
involved. A lower rate may be
established in this exhibit for a limited
resource applicant when loan funds are
being used for soil and water
conservation and protection purposes
denoted in § 1943.66 (a)(1) through
(a)(5) of this subpart, subject to the

(1) The applicant meets the
conditions of the definition for a limited
resource applicant set forth in § 1943.54
of this subpart.

(2) The Farm and Home Plan and
Business Analysis—Nonagricultural
Enterprise form, when appropriate,
indicates that installments at the higher
rate, along with other debts, cannot be
paid during the period of the plan.

8. Section 1943.73 is amenaed by
removing the words "installing facilities
for draining lands;” in paragraph (f)(1),
by removing the words "or farm
drainage requirements” and "and
drainage” in paragraph (f)(2), by
removing paragraphs (f)(2)(iii) and (f)(4),
and by revising the reference "Subpart
LL of Part 2000 of this chapter” to read
"FmHA Instruction 2000-LL” in
paragraph (d).

9. Section 1943.79 is amended by
revising paragraph (c)(1) to read as

§1943.79 Relationship with other FmHA
!koans,,k Insuied angl guargnteed.

(1) The total insured and guaranteed
FO, SW and RL principal balance,
including the new loan, owed by the
loan applicant does not exceed $300,000
at either loan approval or loan closing.

PART 1951— SERVICING AND
COLLECTIONS

10. The authority citation for part
1951 continues to read as fellows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480,
5US.C. 301; 7 CFR 2.23 and 2.70.

Subpart A— Account Servicing Policies

11. Section 1951.25 is amended by
revising the section heading, paragraph
(a) and the third and last sentences of
paragraph (b)(3) to read as follows:

81951.25 Review of limited resource FO,
OL, and SW loans.

(a) Frequency ofreviews. OL, FO, and
SW loans will be reviewed each year at
the time the analysis is conducted in
accordance with subpart B of part 1924

of this chapter and any time a senvicing
action such as consolidation,
rescheduling, reamortization dr dferrd
is taken. The interest rate may not be
changed more often than quarterly.

(b) * * %

(3) * * * Borrowers that fail to
provide the County Supervisor withte
information needed to conduct the
analysis required in subpart B of part
1924 of this chapter will have their
interest rate on their loan increased to
the current rate for the OL, FO, or SW
loan as applicable. * * * Whenever it
appears that the borrower has a
substantial increase in income and
repayment ability or ceases farming,
either the interest rate may be increased
to the current rate for FO, OL or SW
loans, as applicable, or the borrower
will be graduated from the programas
[*)rovided*in Slibpait F of this part.

PART 1980— GENERAL

12. The authority citation for part
1980 continues to read as follows:

Authority: 7 U.S.C. 1989; 7 U.S.C. 4201
note; 42 U.S.C. 1480; 5 U.S.C. 301; 7CR
2.23 and 2.70

Subpart B— Farmer Programs Loans

13. Section 1980.108 is amended by
removing paragraph (d)(2) introductory
text; by redesignating paragraphs
(d)()(i) and (d)(2)(ii) as (d)(2) and @A
respectively; by adding a paragraph
(b)(4); and by revising introductory tet
of paragraph (d) to read as follows:

§1980.108 General provisions.

(bj* * %

(4) Priority will be given to otherwise
qualified applicants requesting
assistance for soil and water
conservation and protection purposes
denoted in § 1980.185 (c)(1) of this
subpart, who use loan funds to build
conservation structures or establish
conservation practices on highly
erodible land to comply with part 12 of
this title (see Attachment 1 of Exhibit M
of subpart G of part 1940 of this chapter
which is available in any FmHA office).

(d) Relationship between FmHA
loans, insured and guaranteed. A
guaranteed FO or OL loan may be rack
to an insured borrower with the same
Eype gf IoeLn proyided;*

14. Section 1980.185 is amended by
redesignating paragraphs (b)(I)(iii)
through (b)(I)(vii) as (b)(I)(iv) through
(b)(N)(viii), (b)(2)(iv) through (b)(2)(ix) &
(b)(2)(v) through (b)(2)(x), and (d)(1)
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through (d)(3) as (d)(2). through (d)(4)
respectively; by removing the word
“unexhausted” and insertingin its.place
the word “remaining" in the last
sentence of newly redesignated
paragraphs (b)(ljfviii) and (b)(2)(ix); by
removing the forms titles ", Alien
Registration Receipt Card’* in the second
sentence and ', Application for
Verification of Information from
Immigration and Naturalization

Records” in the fourth sentence of
paragraph (bK2)(iii); by adding a new
sentence to die end of paragraphs

(b)(1)(i) and (b)(2)0ii)iby adding new
paragraphs (bH1Kiif), (bl(2)(iv)»

()()(id), (bK2)(xii), and (d)(1); and by
revising newly designated paragraphs
(b)((vii) and (b)(2)(viii), and (c) to read
as follows;

§1980.185 Soil and water loan*.

() Soiland waterloan eligibility

requirements.
1 * k* %

(ij* *' * There is no U.S. citizenship
restriction on loans made for waste
pollution abatement and control
facilitiesunder § 1980.185(c)(2) ofthis

(iif) Have sufficient applicable
educational and/or on die )bb training or
farming experience in managing and
operating a farm or ranch (1 year’s
complete production and marketing,
cycle within-the last 5 yearsl«, which
indicates the managerial ability
necessary to assure reasonable prospects
ofsuccess in the proposed plan of
operation. There is no education or
experience restriction on loans made for
weste pollution abatement and control
facilities under § 1980.185(c)(2j of this
subpart. -

* * * 9. *

(viilj Bethe owner or operator of not
largerthan a family form after the loan
ismade, when loan funds are used for
soil and water conservation and’
protection purposes as defined in
paragraphs (c)(I)(i) through (U)f7)(v) of
this section. There is no farm size
restriction on loans made for waste
pollution abatement and control
facilities under § 13,80.185(c)(2) ofthis

* * *

subpart. /

* % * * E
(2) * Kk %

* x » -k T *

fiiil * w* * There fano ILS.
citizenship restriction on loans made for
waste pollution abatement and control
facilities under § 1980.185(c)(2) of this
subpart.

(iv) Have sufficient applicable
®ducational and/or on the job training or

forming experience in managing and
operating a farm or ranch (1 year’s
complete production and marketing
cycle within the last 5 years), which
indicates die managerial ability
necessary to assure reasonable prospects
of success in die proposed plan of
operation. There is no education or
experience restriction on loans made for
waste pollution abatement and control
facilities under §1880.185(c)(2) of this
subpart.
* ¥t H##

(viii)
larger than a family farm after the loan
is made, whenloan hinds ara used for
soil and water conservation and
protection purposes as defined in
paragraphs (c)(1)(i) through (fc)(I)(v) of
this section. There is no formsize
restriction on loans made for waste
pollution abatement and control
facilities under § 1980.185(c)(2)ofthis
suhpart.
* * * * * .

(xi) When loan funds will! be used for
soil andiwater conservation and
protection purposes (paragraphs (c)(1)(i)
through (cftlj(v) of this section), and the
members, stockholders, partners, or
joint operators holding a majority
interest are related by blood or marriage,
the requirements of § 1980.175(b)(2) (iv)
and (vii) of this subpart will apply.

(xi1) When loanIfunds will be used for
soil and water conservation and
protection purposes»and the members,,

stockholders, partners, or joint operators:

holding a majority interest are not
related by blood or marriage» the
requirements of § 1980.175(b)(2)(vi) of
this subpart will apply..

(c) Loan purposes. Loan purposes
mustbe consistent with all- Federal,
State» and local environmental quality
standards and funds may be used tec:

(1) Fay the costs for construction,
materials, supplies, equipment» and
services related to soil and water
conservation and protection purposes,
such as:

(i) Installation of conservation
structures» including terraces, sod
waterways» permanently vegetated
stream borders and fiber strips,
windbreaks, (tree or grass), shalterbeiis,
and living snow fences.

(ii) Establishment of forest cover for
sustained yield timber management»;
erosion control, or sheiterbelt purposes.

(iii) Establishment or improvement of
permanent pasture.

(iv) The conversion to and
maintenance of sustainable agriculture
production systems, as described' by
Department technical guides and
handbooks.

(v) Payment ofcosts to build
conservation structures or establish
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conservation practices on highly
erodibla land to comply with a
conservation plan in accordant» with
part 12 of this title (see attachment 1 of
exhibit M of subpart G of part 1940 of
this chapter available in any FmHA
office).

(vi)  Other purposes consistent with
plans for soil and water conservation,
integrated form management, water
quality protection and enhancement,
and wildlife habitat Improvement.

(Vii) The following items/purposes

Be the owner or operator of not related to conservation and protection

purposes and water quality are
authorized”™

(A) Sodding, subsoiling, land leveling,
liming, and fencing.

(B) Fertilizer and seed used in
connection with a solid conservation
practice or to establish or improve
permanent vegetation.

(€) Gasoline, oil, and equipment
rental or hire* connected! with
establishing: or completing the
development.

(D) Reasonable expenses incidental to
obtaining» planning, closing, and
making the loan» such as fees for legal,
engineering or other technical services,
hazard insurance premiums, and loan
fees authorized in § 1980.22 of subpart
A of this part, which- are required to be
paid by the borrower and which cannot
be paid from other funds. Loan binds
may also be used to pay the borrower’s
share of Social Security taxes forlebor
hired by the borrower hr connection
with making any planned
improvements.

(E) Purchase or repair of special-
purpose equipment such as terracing,,
land leveling, and ditching equipment,
provided:

(1) Such- equipment is; needed' and
will facilitate the completion- or
maintenance of the planned
improvement, mid

[2) The cost of the equipment plus the
other costs related: to the- improvement
will not be more than if performed by
a contractor or by another method.

(F) Acquire a source of water to be
used on-fond the applicant ovens, will
acquire, or operates including:

(1) The purchase of water stock or
membership- in an incorporated water
user association.

(2) The acquisition of a water right
through appropriation, agreement,
permit«or decree.

(3) The acquisition of water supply or
right, and the land on which itis
presently being used»when the water
supply or right cannot be purchased!
without the rand, provided:

(i)The value of the land without the
water supply or right is only an
incidental part of the total price; and
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(ii) The water supply and right will be
transferred to, and used more effectively
on, other land owned or operated by the
applicant.

(G) Purchase land or an interest
therein for sites or rights-of-way and
easements upon which a water or
drainage facility will be located.

(H) Pay that part of the,cost of
facilities, improvements, and
“practices” which will be paid for in
connection with participation in
programs administered by agencies such
as the ASCS or the Soil Conservation
Service (SCS) only when such costs
cannot be covered by purchase orders or
assignments to material suppliers or
contractors. If loan funds are advanced
and the portion of the payment for
which the funds were advanced is likely
to exceed $1,0Q0, the applicant will
assign the payment to the lender.

_ (1) Provide water supply facilities for
dwellings and farm buildings, including
such facilities as wells, pumps,
farmstead distribution systems, and
home plumbing.

(9)  Pay costs of land and water
development, use, and conservation
essential to the applicant’s farm, subject
to the following:

(J) Such a loan may be made on land
with defective title owned by the
applicant (see paragraph (f) of this
section) or on land in which the
applicant owns an undivided interest
providing:

(1) The amount of funds used on such
land is limited to $25,000,

(i)  There is adequate security for the
loan, and

(/1i) The tract is not included in the
appraisal report.

(2) Such a loan may be made on land
leased by the applicant providing:

(/) The terms of the lease are such that
there is reasonable assurance the
applicant will have use of the
improvement over its useful life.

(i) A written lease provides for
payment to the tenant or assignee for
any remaining value of the
improvement if the lease is terminated.
| (ii/) There is adequate security for the

oan.

(K) Purchase any stock in a
cooperative lending agency that is
necessary to obtain the loan.

(2) Pay the costs of meeting Federal,
State, or local requirements for
agricultural, animal, or poultry waste
pollution abatement and control
facilities, including construction,
modification, or relocation of the farm
or farm structures if necessary to
comply with such pollution abatement
requirements.

(d) * ok *x

(1)  The loan being made exceeds the
lesser of the value of the farm or other
iecuri;ty for*such*loan or $50,000.

Dated: February 24,1993.
Charles R. Resnick,
Acting Under Secretaryfor Small Community
and Rural Development.
[FR Doc. 93-6260 Filed 3-18-93; 8:45 ami
BILLING CODE 3410-07-M

FEDERAL RESERVE SYSTEM

12 CFR Part 217
[Regulation Q, Docket No. R-0775]

Prohibition Against the Payment of
Interest on Demand Deposits

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; delay of effective
date.

SUMMARY: The Board is delaying the
effective date of the final rule, published
on September 21,1992, which amended
Regulation Q in conjunction with its
amendments to Regulation DD, which
implemented the Truth in Savings Act.
Deletion of the advertising rules in
Regulation Q is delayed by three months
until June 21,1993. Regulation Q retains
provisions prohibiting the payment of
interest on demand deposits.

EFFECTIVE DATE: Effective March 19,
1993, the effective date for the
amendments to part 217 which were
published at 57 FR 43336 is delayed
until June 21,1993.

FOR FURTHER INFORMATION CONTACT:
Patrick J. McDivitt, Staff Attorney, Legal
Division, Board of Governors of the
Federal Reserve System, Washington,
DC 20551, at (20j~ 452-3818; for the
hearing impaired only, contact Dorothea
Thompson, Telecommunications Device
for the Deaf, at (202) 452-3544.
SUPPLEMENTARY INFORMATION:

(1) Background

The Truth in Savings Act (Act) (12
U.S.C. 4301) directs the Board to issue
an implementing regulation, which
shall apply six months after the final
regulation is issued. At the same time
the Board issued implementing
regulations on September 21,1992 (57
FR 43337), it amended Regulation Q (57
FR 43336) to provide that rules dealing
with advertising of deposit accounts
were eliminated, effective March 21,
1993. Regulation Q sets forth disclosure
and advertising rules for interest on
deposits by member banks and certain
other institutions.

The Housing and Community
Development Act (HCDA), enacted in
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October 1992 (Pub. L. 102-550,106 Szt
3672), amended the act by extending te
mandatory compliance date by three
months. In light of that delay, the Board
is delaying the effective date of the
advertising and other disclosure rulesin
Regulation Q from March 21,1993, to
June 21,1993, the new mandatory
compliance date for Regulation DD. (See
DocketR-0791 elsewhere in today’s
Federal Register, which sets forth the
amendments to Regulation DD.)
Institutions that begin compliance with
Regulation DD prior to the mandatory
compliance date may comply solely
with the advertising provisions of
Regulation DD, and not the advertising
and disclosure provisions in Regulation
Q.

By order of the Board of Governors of the
Federal Reserve System, March 12,1993.
Jennifer J. Johnson,

Associate Secretary o fthe Board.
[FR Doc. 93-6325 Filed 3-18-93; 8:45 amj
BILLING CODE 6210-01-M

12 CFR Part 225
[Regulation Y; Docket No. 93-0798]

Real Estate Appraisals

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; technical
amendment.

SUMMARY: The Board is publishing a
technical amendment to its Real Estate
Appraisal Regulations to reflect that the
Board’s Guidelines for Real Estate
Appraisal Policies and Review
Procedures have been superseded by the
Guidelines for Real Estate Appraisal ad
Evaluation Programs.

EFFECTIVE DATE: March 19,1993.

FOR FURTHER INFORMATION CONTACT:
Terence F. Browne, Senior Attorney
(202/452-3707), or Christopher Bellini,
Attorney (202/452-3269), Legal
Division, Board of Governors of the
Federal Reserve System. For the hearing
impaired only, Telecommunications
Device for the Deaf, Dorothea Thompson
(202/452-3544), Board of Governors of
the Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Title XI of
the Financial Institutions Reform,
Recovery, and Enforcement Act of 1939
requires that real estate appraisals
conducted in connection with federally-
related transactions be performed in
writing, in accordance with uniform
standards, by a qualified real estate
appraiser who is subject to effective
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supervision.1 Section 225.63(a) of the
Board’s Regulation Y, which sets out
exceptions to the requirements of title
Xl, provides that any transaction not
requiring an appraisal by a State
certified or licensed appraiser does
require an appropriate evaluation of real
property collateral that is consistent
with the Board’s Guidelines for Real
Estate Appraisal Policies and Review
Procedures.2 On September 28,1992,
the Board adopted the Guidelines for
Real Estate Appraisal and Evaluation
Programs, which Guidelines supersede
the Board’s Guidelines for Real Estate
Appraisal Policies and Review
Procedures.3

The amendment adopted by the Board
is technical and does not affect the
substance of the Board’s Real Estate
Appraisal Regulations.4 This
amendment will provide an updated
cross-reference to the guidelines now
applicable to real estate-related financial
transactions that do not require an
appraisal by a State certified or licensed
appraiser. Accordingly, the Board, for
good cause, finds that the notice and
public comment procedure normally
required is not necessary and would be
contrary to the public interest under
5U.S.C. 553(b)(B). The Board further
finds that, for the same reasons, there is
good cause under 5 U.S.C. 553(d).

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Board certifies that adoption
ofthis final rule will not have a
significant economic impact on a
substantial number of small entities that
are subject to the regulation. As noted
above, this amendment imposes no new
requirements, but merely updates the
reference to the appropriate real estate
appraisal guidelines.

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Holding
companies, Reporting and
recordkeeping requirements, Securities.

For the reasons set forth in the
preamble, the Board is amending 12
CFR part 225 as follows:

part 225— BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

1. The authority citation for part 225
continues to read as follows:

1See 12 US.C. 3310,3331-3351.
a12 CFR 225.63(a).

1See FILR.S. 3-1577.

4See 12 CFR 225.61-225.67.

Authority: 12 U.S.C. 1817(j)(13), 1818,
1831(i), 1843(c)(8), 1844(b), 3106, 3108, 3310,
3331-3351, 3907 and 3909,

Subpart G— Appraisals
2. In section 225.63, the concluding

text in paragraph (a) is revised to read
as follows:

$225.63 Appraisals not required;
transactions requiring a State certified or
licensed appraiser.

(a * * %
Any transaction for which a State
certified or licensed appraiser is not
required nevertheless must have an
appropriate evaluation of real property
collateral that is consistent with the
Board’s Guidelines for Real Estate
Appraisal and Evaluation Programs.
" . . . .

it T

By order of the Board of Governors of the
Federal Reserve System, March 11,1993.
Jennifer J. Johnson,

Associate Secretary ofthe Board.
IFR Doc. 93-6085 Filed 3-18-93; 8:45 am]
BILLING CODE 6210-01-9

12 CFR Part 230
[Regulation DD, Docket No. R-0791]

Truth In Savings; Regulatory
Amendments

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION Final rule.

SUVIVARY: The Board is publishing a
final rule amending Regulation DD
(Truth in Savings) to implement recent
changes made to the Truth in Savings
Act by the Housing and Community
Development Act of 1992. The law
extends the mandatory date for
compliance with the requirements of the
Truth in Savings Act by three months,
so that institutions must comply by June
21.1993, rather than March 21,1993.
The law also modifies the advertising
rules relating to signs on the premises
of an institution, and makes a technical
change to the provision dealing with
notices required to be given to existing
account holders. In addition, the Board
is making two minor changes to the
regulation and providing guidance on
several issues that have been raised by
institutions since publication of the
final regulation in September 1992.
DATES. This final rule is effective March
21.1993. Compliance is optional until
June 21,1993. Compliance with the
amendment to part Il of appendix A of
part 230 is optional until December 21;
1993.

FOR FURTHER INFORMIATION GONTACT: Jane
Ahrens, Kyung Cho, Kurt Schumacher,
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or Mary Jane Seebach, Staff Attorneys,
Division of Consumer and Community
Affairs, at (202) 736-5500; for the
hearing impaired only contact Dorothea
Thompson, Telecommunications Device
for the Deaf, at (202) 452-3544

SUPPLEIVENTARY INFCRVATION
(1) Background

The Truth in Savings Act (“act”)
(contained in the Federal Deposit
Insurance Corporation Improvement Act
of 1991) was enacted in December 1991.
The Board published proposed rules to
implement the act on April 13,1992 (57
FR12735), and published final
regulations on September 21,1992 (57
FR 43337) (correction notice at 57 FR
46480, October 9,1992).

The Housing and Community
Development Act (HCDA) was enacted
into law in October 1992 (Pub. L. 102-
550,106 Stat. 3672). The law contains
three provisions that amend the Truth
in Savings Act. The provisions extend
the effective date for compliance with
the act by three months, reduce the
requirements that apply to some
advertisements on the premises ofa
depository institution, and modify the
provision that requires a notice to be
given to existing account holders
alerting them to the availability of
account disclosures.

On January 5,1993, the Board
published a proposal to implement
these amendments (58 FR 271). In
addition to proposing rules to
implement the statutory changes, the
Board solicited comment on whether to
adopt a technical change to the
regulation, and proposed to provide
guidance on several issues raised by
institutions since adoption of the final
rules. The Board received 108
comments on the proposal. Based on a
review of the comments and further
analysis the Board is taking final action.

(2) Regulatory Provisions

Mandatory Compliance Date

Section 957(b) of the HCDA amended
section 269(a)(2) of the Truth in Savings
Act, extending the mandatory
compliance date for three months. The
Board proposed to change the
compliance date from March 21,1993 to
June 21,1993, and the final rule reflects
that change. The definition of “account”
under 230.2(a) states that existing
accounts held by an unincorporated
nonbusiness association of natural
persons prior to March 21,1993 are not
included in the term. The final rule
changes the date to June 21,1993. The
change to the regulation also supersedes
all réferences to an effective date of
March 21,1993, appearing in the
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supplementary information to the final
regulation.

Elsewhere in this issue of the Federal
Register, as proposed, the Board is
delaying the effective date ofthe
deletion of Regulation Q’s
advertisement and disclosure rules until
June 21,1993. Institutions may, .
however, comply solely with the
advertising provisions in Regulation DD
prior to June 21,1993, and not the
advertising and disclosure provisions in
Regulation Q.

Section 230.4—Account Disclosures

(c) Notice to Existing Account Holders

(1) Notice ofavailability of
disclosures. Section 957(b) of the HCDA
extended the mandatory compliance
date from 6 months to 9 months after
the Board'’s issuance of a final rule. In
addition, section 1604(e) amended
section 266(e) of the Truth in Savings
Act to require that the notice to existing
account holders be sent “on or with the
first regularly scheduled mailing sent
after the end of the '6 month period’
beginning on the date of publication” of
the Board’s implementing regulations.

If the revisions to sections 957(h) and
1604(e) were read literally, institutions
would be required to provide the notice
to existing consumer account holders on
or with the first periodic statement sent
after March 21,1993, even though the
effective date has been delayed. The
Board believes the Congress intended to
grant institutions an additional three
months to comply with die disclosure
duty. The Board solicited comment on
amending § 230.4(c) ofthe regulation to
require that notice be given on or with
the first periodic statement sent on or
after the mandatory compliance date of
June 21,1993 (or the first periodic
statement for a statement cycle
beginning on or after that date).
Commenters urged the Board to adopt
this interpretation. They stated that a
notice to consumers before the June 21,
1993, mandatory compliance date
would be useless (and perhaps
confusing) since account disclosures
might not be available at depository
institutions. To facilitate compliance
and avoid consumer confusion, the
Board is exercising its exception
authority under section 269(a)(3) of the
act to extend the time to send notices to
existing account holders by three
months, to June 21,1993.

Section 230.5—Subsequent Disclosures
(@ Changein Terms

(2) No notice required —(ii) Check
printing fees. The act and regulation
require depository institutions to
provide a 30-day advance notice to

consumers of any change in a
previously disclosed term that may
adversely affect the consumer. In its
September 1992 rulemaking, the Board
used its authority to create a limited
exception to the notice requirements for
changes in check printing fees “assessed
by third parties,” In the proposal issued
in January 1993, the Board solicited
comment on whether the exception
should be broadened to apply to any
check printing fees—whether the fee is
assessed by a third party or by the
institution itself.

Commenters strongly supported
exempting all check printing fees from
the change in terms notice. Commenters
noted that these fees are based on the
style and quantity of checks ordered,
and the consumer has primary control
oversuch decisions. Consequently,
sending a change in terms notice for
such fees would provide minimal
benefit to consumers while imposing a
significant burden on institutions. The
final rule provides that a change in
terms notice is not required for any
increase in fees for printing checks. The
rule allows an institution to take
advantage of the exception even if it
adds a “mark-up” to me price charged
by the vendor before passing the fee on
to the consumer.

The Board also proposed that check
printing fees are not maintenance or
activity fees for purposes of the
advertising rules in § 230.8(a), whether
the institution or a third party imposes
the fee. Section 230.8(a) prohibits
institutions from advertising an account
as “free” or “no cost” if any
“maintenance or activity” fee might be
imposed. The Board believes that check
printing fees are not maintenance or
activity fees even if imposed in whole
or in part by the institution.

Section 230J}—Advertising

(e) Exemption for Certain
Advertisements

Section 263 of the act was amended
by the HDCA to provide that if a rate is
displayed on a sign designed to be
viewed only from the interior of an
institution, the sign need only include
the annual percentage yield and a
statement advising consumers to ask
employees about fees and terms
applicable to the advertised account.
Such signs need not provide other
information required under section
263(a) of the act, such as the statement
that fees could reduce earnings on the
account

The proposal provided for abbreviated
disclosure requirements for “lobby signs
feeing inside” a depository institution
(or feeing inside the premises of a
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deposit broker). The Board proposed to
use a “facing inside” standard rather
than the "intent” standard of the
amendment. Many commenters were
concerned about die certainty of
compliance with either standard.
Commenters noted that many branches
and mam offices are often enclosed by
glass or are located in grocery stores or
shopping malls where signs visible to
customers are also visible to passershy.
The Board believes that the Congress
intended to permit abbreviated
disclosures for signs inside an
institution’s premises, unless the sign
faces outside and can reasonably be
viewed by a consumer only from
outside the premises.

The final rule provides a clearer
standard for determining what signs are
eligible for the exception. The final rule
exempts any sign inside the premises of
a depository institution (or the premises
of a deposit broker), unless the sign
faces outside and can reasonably he
viewed by a consumer only from
outside the premises. The Board
believes that the standard captures the
Congress’ goal to require full disclosures
for advertisements that are clearly
designed to be viewed by persons not
inside a depository institution. The rule
also avoids the uncertainty of
compliance when, for example, a sign
behind a teller and facing customers at
a small, glass-enclosed branch can also
be seen by passersby. Such asign would
be an exempt indoor sign.

The final regulation does not define
"lobby sign.” Most commenters stated
that a definition was unnecessary.
Commenters stated that depository
institutions increasingly conduct
business in retail mails or grocery stores
where there is little or no “lobby” arez;
therefore, references to “lobby” in the
final regulation have been deleted.

The regulation exempts indoor
advertisements however they are
displayed, such as banners, preprinted
posters, and chalk or peg boards—
whether affixed to a wall or displayed
on one or both sides of an easel. Indoor
advertisements on computer screens
and electronic media are also exempt.
Of course, an advertisement affixed to a
window and facing outside remains
subject to the general advertising rules,
since it can reasonably be viewed only
from outside the institution. Any signor
notice inside the premises that can be
retained by a consumer (such as a
brochure or a print-out from a
computer) also is subject to the general
advertising rules, as are signs on the
exterior of a depository institution.

The final rule retains for indoor signs
the prohibition against misleading or
inaccurate advertisements, and thus
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against the description of accounts as
"free” if a maintenance or activity fee is
im .

The HDCA amendment to section
263(c) of the act states that the display
ofany rate on an indoor sign triggers the
disclosure of the annual percentage
yield. The statute does not require that
the figure be described as "annual
percentage yield.” The regulation
currently requires that in all cases, if a
rate of return is advertised, it must be
stated as the annual percentage yield,
using that term. The Board solicited
comment on whether rates on a lobby
signshould be identified as the annual
percentage yield or by the abbreviation
"APY.” The vast majority of
commenters supported the proposal,
primarily to promote uniformity and
consistency in disclosures used by
consumers in comparison shopping.

The final rule provides that if a rate is
displayed on an indoor sign, only the
annual percentage yield, using that term
orthe abbreviation "APY,” need be
stated along with a statement that
consumers should ask employees about
fees and terms for the account.

Finally, the proposal exempted lobby
signs from the disclosure requirements
under paragraphs (b), (c) and (d) of
section 230.8, whether or not a rate is
stated. Commenters supported the
proposal. The final rule adopts the
proposal, with the addition of paragraph
©)(D). Thus, any bonus displayed on an
indoor sign that meets the test in section
230.8(e)(2)(i) would not trigger
additional disclosures.

Appendix A to Part 230—Annual
Percentage Yield Calculation

Additional Form ula for Certain
Accounts

The Board solicited comment on
whether an additional formula should
beadded to Appendix A, Part I, to
calculate the annual percentage yield
eamed on the periodic statement for
accounts in certain cases. The Board
hed received inquiries about the
applicability of the current formula in
certain situations. Institutions that use
jhe daily balance method to accrue
interest noted that if a periodic
statement is sent more frequently than
the period for which interest is
compounded, the annual percentage
yield earned could be higher than the
annual percentage yield provided in
advertisements and opening account
disclosures. This would be the case, for
example, when an institution uses the
daily balance method of accruing
interest and compounds interest
annually, but provides monthly periodic
statements. If an institution pays a 5%

interest rate and compounds annually, it
would disclose an annual percentage
yield of 5.00% in its advertisements and
initial account disclosures. However,
under the general annual percentage
yield earned formula, the institution
would show $4.11 of interest accrued on
$1,000 of principal on a monthly
periodic statement reflecting 30 days,
and an annual percentage yield earned
0f5.12% on that statement.

Most commenters asked the Board to
adopt the proposed alternative annual
percentage yield earned formula for use
in such cases. They expressed concern
that consumers would be confused or
misled by the use of an annual
percentage yield earned figure that is
higher than the initially disclosed
annual percentage yield. In response to
comments received and upon further
analysis, the Board is adopting the
proposed formula. The formula must be
used when an institution uses the daily
balance method to accrue interest and
when a periodic statement is sent more
often than the period for which interest
is compounded.

The Board also solicited comment on
whether the use of this new formula
should be optional or required. While
the majority of commenters believed
that the formula should be adopted,
they were divided on whether its use
should be required. Some commenters
stated that it should be made optional,
given the brief time remaining before
the mandatory compliance date. These
commenters said that requiring
institutions and vendors to develop and
have in place a new formula by June 21,
1993, would be a significant burden,
and that institutions might not be able
to achieve full compliance by that date.

The Board believes it is essential for
institutions to calculate the annual
percentage yield earned in a way that
ensures information provided to
consumers is accurate and not
misleading. The Board agrees, however,
that mandating the use of this formula
as of June 21,1993, could impose a
substantial burden on institutions.
Therefore, the Board is using its
exception authority in section 269(a)(3)
of the act to provide a delay in the
mandatory compliance date. As
applicable, institutions will be required
to use this special formula beginning
with the first periodic statement sent on
or after December 21,1993 (or with the
first periodic statement for a statement
cycle beginning on or after that date).
For periodic statements sent prior to
that date institutions may utilize the
general formula provided in Appendix
A for computing'the annual percentage
yield earned. The Board believes that an
extension of six months from June 21,
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1993, is appropriate to allow
institutions about nine months to
implement the necessary changes in
their operating systems.

While the definitions that apply to the
general formula in Appendix A, Part 1|
apply to the new formula as well, the
Board has added a definition of
"compounding” to the final rule. This
definition differs from the proposed
definition (where compounding was
defined as the "frequency with which
interest is compounded, expressed as a
number of days”). Several commenters
mistakenly believed the proposed
definition referred to the frequency of
compounding periods in a year. The
final rule clarifies that "compounding”
is the number of days in each
compounding period. For example,
quarterly compounding is to be
expressed as 91.25 days in the
compounding period; semi-annual
compounding is to be expressed as
182.5; and annual compounding is to be
expressed as 365.

The Board has added an example of
the computation of an annual
percentage yield earned that utilizes the
special formula. Finally, the Board has
rearranged the format of this section in
the appendix to reflect the adoption of
the special formula.

(3) Additional Guidance

Section 230.2(q)—Periodic Statement

The regulation defines a periodic
statement as one sent to a consumer "on
a regular basis four or more times a
year.” The supplementary information
accompanying the final rule stated that
if an institution provides a statement to
meet other legal requirements (for
example, to comply with Regulation E),
such a statement is a periodic statement
for purposes of Regulation DD.

The Board solicited comment on
whether certain Regulation E statements
should be considered periodic
statements for purposes of Regulation
DD. (Regulation E requires a statement
to be sent for each monthly or shorter
cycle in which an electronic fund
transfer has occurred, but at least
quarterly if no transfer has occurred (12
CFR 205.9(b)).) The Board proposed that
if ah institution provides regular
quarterly statements, and in addition
provides a monthly statement when a
transfer has occurred (to comply with
Regulation E), the monthly statement is
not a periodic statement for Regulation
DD purposes.

Most commenters supported the
Board’s proposal. These commenters
agreed that monthly statements are not
sent on a "regular basis” if they are sent
only when an electronic transfer occurs
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during the month. Many commenters
believed, however, that institutions
should not be precluded from treating
these Regulation E statements as
periodic statements for purposes of
Regulation DD. A number of institutions
are already prepared to include the
Regulation DD disclosures on the
"interim” Regulation E statements that
they generate.

The Board believes that a flexible
approach is desirable. Whether the
interim statement is deemed a
Regulation DD statement or not,
consumers will receive full disclosures
for all activity in the quarter. If the
institution opts to make Regulation DD
disclosures on the interim statement,
consumers benefit from receiving
account information sooner rather than
later. A flexible rule also minimizes the
burden of compliance on institutions
that already have their programs in
place and would otherwise be required
to make significant revisions to their
systems. .

Therefore, consistent with the
proposal, institutions that regularly
provide quarterly statements need not,
but may, treat any monthly Regulation
E statements as periodic statements for
Regulation DD purposes. For
institutions that choose not to do so, the
quarterly statement must reflect the
annual percentage yield earned and
interest earned for the full quarter.
(Institutions that use the average daily
balance method and calculate interest
for a period other than the statement
period must use the special rule in
§230.6(b).) If an institution chooses to
provide interest or rate information on
these interim statements, however, the
statement would be deemed a
Regulation DD statement, and be subject
to die periodic statement disclosure
rules.

Institutions that treat Regulation E
statements as Regulation DD periodic
statements must provide information for
the period since the last statement was
issued. For example, an institution may
issue quarterly periodic statements in
March, June, September, and December.
If the consumer initiates an electronic
fund transfer in February, an interim
statement would be provided. An
institution treating that February
statement as a Regulation DD statement
must reflect all interest earned and an
annual percentage yield earned for the
period since the previous DD statement
was issued in December. Disclosures of
the interest earned and the annual
percentage yield earned on the next
statement (March) would not repeat
interest information disclosed on the
February statement Thus, the March
statementwould only reflect interest

earned and an annual percentage yield
earned for the month of March and
would not repeat or aggregate such
interest information for the entire
quarter. As the periodic statement
disclosures are intended to provide the
consumer with a “snapshot” of how
much interest was earned during a
specific period, the Board believes
subsequent statements must not repeat
or incorporate interest earned or the
annual percentage yield earned for
previous periods that have already been
disclosed.

The Board also solicited comment on
whether institutions should have to
redisclose fees on a quarterly statement
if the fees were reflected in a prior
monthly statement to comply with
Regulation E. Many commenters
beUeved that fees disclosed in the
monthly Regulations statement should
not be repeated in the quarterly periodic
statement. These commenters were
concerned that consumers might be
confused if the same fees were disclosed
twice—once in the month the fee was
incurred and again on a quarterly
statement.

For institutions that issue a statement
to comply with the requirements of
Regulation E only, the Board believes
disclosing fees on the monthly
statement is sufficient and that the same
fees need not be redisclosed on the
quarterly statement. Institutions asked
how they should treat fees that are not
required to be disclosed on the interim
Regulation E statements (for example,
fees unrelated to electronic fund
transfers) but that the institution
provides on that statement. Fees (for
example, per check fees or stop payment
fees) disclosed on a monthly statement
need not be redisclosed on the quarterly
statement. On the other hand, if an
institution imposes such fees during the
period and does not disclose them on
the monthly statement, such fees must
be reflected on the quarterly statement
to meet the requirements of § 230.6.

Account Balance Information

Several commenters raised another
issue related to the definition of a
periodic statement. Currently, many
institutions include on the periodic
statement for one account “status
information” for other accounts held at
the same institution. For example, a
monthly statement for a consumer’s
checking account may also provide the
account number and balance of the
consumer’s savings account. In
addition, a full periodic statement for
the savings account is sent on a
quarterly basis. Commenters stated that
providing balance information on the
periodic statement for another account

federal Register / Vol. 58, No. 52 / Friday, March 18, 1983 / Rules and Regulations

serves several purposes. For example, if
a minimum balance fee cma checking
account depends on the combined
balance in a consumer’s savings and
checking accounts, balance information
on the savings account helps the
consumer understand that the fee was
properly assessed. Balance information
also enables consumers to monitor total
deposits maintained at an institution.
For example, an institution may include
balance information for a money market
deposit account (MMDA) on the
monthly statement for a NOW account,
even though the MMDA account also
receives a monthly statement, but ona
different cycle.

Commenters requested that
institutions be allowed to provide the
account number, type of account and
balance information for one account (for
example, aMMDA) on the periodic
statement for another account without
having to provide complete disclosures
required by §230,6 for the MMDA.
Institutions have stated that without
such arule they may stop providing
balance information about other deposit
accounts on periodic statements, due to
the difficulty and costs associated with
calculating an annual percentage yield
earned for odd short periods, and the
limited space available on periodic
statements to provide such information.

In the final regulation issued in
September 1992, the Board recognized
this problem, as well as the benefits of
receiving secondary account
information. The definition of periodic
statement excludes information about
time accounts and passbook savings
accounts, so that institutions may give
information about such accounts
without triggering the periodic
statement disclosure rules. Commenters
believe, however, that the exemption
from the definition of periodic
statement should be broadened to allow
balance information for an account that
appears on the periodic statement of
another account.

The Board agrees there are significant
reasons to allow institutions to provide
account balance information for one or
more accounts on the periodic statement
for another account, without triggering
the duty to provide complete periodic
statement disclosures. Thus, an
institution may provide the account
number, the type of account, and
balance information for an account ona
periodic statement given for another
account. This rule may be used only to
provide balance information for
accounts that receive periodic
statements. Under this interpretation,
the consumer will always receive a
regular statement with hill Regulation
DD disclosures in addition to the
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balance information. For example, if an
institution issues quarterly periodic
statements for savings accounts, and
monthly statements for MMDAS,
disclosing balance information forthe
savings account and the MMDA on
monthly checking account statements
will not trigger M | periodic statement
disclosures for the savings account or
the MMDA on the monthly checking
account statements. However, providing
information other than the balance in an
account on the checking account
statement (for.example, the current
interest rate being paid on the MMDA)
would require the institution to give full
disclosures for the MMDA on the
checking account statement. (The
existing exemption for time accounts
andpassbook savings accounts is
unaffected by this rule).

Appendix A to Part 230—Annual
Percentage Yield Calculation

Uxof “Ledger” and “Collected"
Balance To Calculate the Annual
Percentage Yield Earned

The Board proposed to address a
second issue in Part Il of Appendix A.
Treannual percentage yield earned
reflects the relation between the amount
ofinterest earned and the account
balance for the period reflected on the
statement. The Board was previously
asked how the balance figure should be
determined when an institution uses a
"collected" balance method of accruing
interest.

The final rule issued in September
1992 allows institutions to accrue
interest using either the collected or
ledger balance method. In its January
proposal, the Board stated that
whichever method was used to accrue
interest, institutions should use the
ledger—and not the collected—balance
inthe account for calculating the annual
percentage yield earned. The Board
noted its belief that using the ledger
balance for the periodic statement cycle
provides a more accurate yield figure
since it demonstrates the difference
between institutions that accrue interest
winga collected balance compared to
those that use a ledger balance.

Many commenters expressed great
concern over the Board’s proposed
position. They stated institutions that
accrue interest using the collected
balance method do not have the
computer capability to use a ledger
balance for calculating the annual
percentage yield earned. They further
stated that developing such a capability
would be expensive and could not be
dore prior to the mandatory compliance
date without substantial difficulty, if at
all. Some commenters noted that

because the Board’s final rule was silent
about which balance should be used,
they had proceeded with implementing
the rule based on the assumption that
the collected balance could be used in
determining the annual percentage yield
earned. Commenters suggested that
using the ledger balance would not
result in a significantly different annual
percentage yield earned figure, since the
difference between the date a deposit is
entered on a ledger balance and on a
collected balance is often only one day.

In response to the comments and
upon further analysis, the final
regulation permits institutions that
accrue interest using the collected
balance method to use either the ledger
balance or the collected balance in
determining the annual percentage yield
earned. (Of course, if an institution
accrues interest using a ledger balance
method, it would use the ledger balance
to determine the annual percentage
yield earned.) Either method will
produce very similar results in most
cases, given the typically short interval
between the deposit of an item and its
collection. Moreover, since institutions
must describe whether they accrue
interest by using a ledger or a collected
balance, consumers will have this
information to compare institutions’
interest accrual policies. (See section
230.4(b)(3)(iii).) In addition, the interest
figure disclosed on the periodic
statement will reflect whichever method
an institution uses to accrue interest.
Finally, the Board believes permitting
the use of either a ledger or a collected
balance to calculate the annual
percentage yield earned will minimize
compliance costs and burdens on
institutions, since many institutions
proceeded with implementing the rule
based on the assumption that the
collected balance could be used in
computing the annual percentage yield
earned.

(4) Regulatory Flexibility Analysis and
Paperwork Reduction Act

The change to the regulation is likely
to have an insignificant impact on
institutions* costs, including those of
small institutions.

(5) List of Subjects in 12 CFR Part 230

Advertising, Banks, Banking,
Consumer protection, Deposit accounts,
Interest, Interest rates, Federal Reserve
System, Truth in savings.

For the reasons set forth in the
preamble, 12 CFR part 230 is amended
as follows:
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PART 230— TRUTH IN SAVINGS

1. The authority citation for part 230
continues to read as follows:

Authority: 12 U.S.C. 4301 et. seq.

2. Section 230.2 is amended by
revising the last sentence in paragraph
(@) to read as follows:
$230.2 Definitions.

(@ * * * The term does not include
an existing account held by an
unincorporated nonbusiness association
of natural persons prior to June 21,
1993, unless the association notifies the
institution that it meets the definition of
“consumer.”

3. Section 230.4 is amended hy
revising the first and second sentences
in paragraph (c)(1) to read as follows:

$230.4 Account disclosure».
* * * * *

(¢ * * *(1)* * * Depository
institutions shall provide a notice to
consumers who receive periodic
statements and who hold existing
accounts of the type offered by the
institution on June 21,1993. The notice
shall be included on or with the first
periodic statement sent on or after June
21,1993 (or on or with the first periodic
statement for a statement Cycle
Eegirlning* on gr aft*er that date). * * *

4. Section 230.5 is amended by
revising paragraph (a)(2)(ii) to read as
follows:

$230.5 Subsequent disclosures.
(a)* * *
(2) * * %
(i) Check printingfees. Changes in

fees assessed for check printing.
* * * * *

5. Section 230.8 is amended by
revising paragraph (e) to read as follows:
$230.8 Advertising.

(e) Exemption for certain
advertisements.—(1) Certain media. If
an advertisement is made through one
of the following media, it need not
contain the information in paragraphs
(©) (1), (©)(2), (©)(4), (c)(5), (c)(6)(ii),

(d) (4), and (d)(5) of this section:

(2) Broadcast or electronic media, such
as television or radio;

(i) Outdoor media, such as billboards;
or

(iii) Telephone response machines.

(2) Indoor signs, (i) Signs inside the
premises of a depository institution (or
the premises of a deposit broker) are not
subject to paragraphs (b), (c), (d), or
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(e)(1) of this section unless they face
outside the premises and can reasonably
be viewed by a consumer only from
outside the premises.

(ii) If a sign exempt by paragraph
(e)(2) of this section states a rate of
return, it shall:

(A) State the rate as an “annual
percentage yield,” using that term or the
term “APY.” The sign shall not state
any other rate, except that the interest
rate may be stated in conjunction with
the annual percentage yield to which it
relates.

(B) Contain a statement advising
consumers to contact an employee for
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further information about applicable
fees and terms.

6. In Appendix A to Part 230, Part 11

is amended in the first paragraph
following the introductory text by
revising the text preceding the formula
and adding a heading for a new section
A immediately preceding the formula,
and by adding a new section B at the
end of the appendix to read as follows:

Appendix A to Part 230—Annual Percentage
Yield Calculation

Part 11. Annual percentage yield earned for
periodic statements

(Interest earned/Balance)

The following definition applies for use in
this formula (all other terms are defined
under Part I1):

“Compounding” is the number of days in
each compounding period.

APY Earned=100% 1+

APY Eamed=5.00%

By order of the Board of Governors of the
Federal Reserve System, March 12,1993.

Jennifer J. Johnson,

Associate Secretary ofthe Board.

[FR Doc. 93-6326 Filed 3-18-93; 8:45 am]
BILLING CODE #210-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12CFR Part 563
[No.92-534]
RIN 1550-AA51

Qualified Thrift Lender Test

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is issuing its final
qualified thrift lender (QTL) regulation
implementing revisions to the QTL test
made by the Qualified Thrift Lender
Reform Act of 1991 (QTL Reform Act)
and the Housing and Community
Development Act of 1992 (HCDA).
Effective December 19,1991, the QTL
Reform Act amended section 10(m) of

/ Rules and Regulations

The annual percentage yield earned shall
be calculated by using the following formulas
("APY Earned” is used fcr convenience in
the formulas):

A. Generalformula.

B. Specialformulafor use where periodic
statement is sent more often than the period
for which interest is compounded.

Institutions that use the daily balance
method to accrue interest and that issue
periodic statements more often than the
period for which interest is compounded
shall use the following special formula: |]

APY Eamed=

(Compounding) I (365/Compounding) _ 1

Days in period

Assume an institution calculates interest
for the statement period using the daily
balance method, pays a 5.00% interest rate,
compounded annually, and provides
periodic statements for each monthly cycle.

(4.11/1,000)
(365)
IL 30

the Home Owners’ Loan Act (HOLA) by
lowering the required QTL percentage of
housing-related investments from 70%
to 65% of a thrift’s portfolio assets;
changing the computation period from
weekly to monthly; increasing the *
amount of regulatory liquidity
excludable from portfolio assets;
authorizing certain shares of the stock of
certain government sponsored
enterprises to be included in the
computation of qualified thrift
investments; and increasing certain
percentages in the computation of
qualified thrift investments. Effective
October 28,1992, the HCDA clarified
changes made by the QTL Reform Act
by lowering the initial QTL requirement
from 70% to 65% and by adjusting the
requalificatibn provision to a 9 out of 12
months computation period. In general,
these changes will reduce the regulatory
burden on savings associations.
EFFECTIVE DATE: January 1,1992.

FOR FURTHER INFORMATION CONTACT:
Eileen McCarthy, Policy Analyst, (202)
906-5652; Robyn Dennis, Program
Manager, Policy, (202) 906-5751;
Dorene Rosenthal, Senior Attorney,
(202) 906-7268; Valerie Lithotomos,
Counsel (Banking and Finance), (202)
906-6439; Regulations and Legislation
Division, Chief Counsel’s Office; Office

The account has a daily balance of $1,000 for
a 30-day statement period. The interest
earned is $4.11 for the period, and the annual
percentage yield earned (using the special
formula above) is 5.00%:

<365/365) _ -jj

of Thrift Supervision, 1700 G Street,
NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION:
I. Background

A. The FDICIA Revisions to the QTL
Test

The OTS is today issuing a final rule
amending its QTL regulations. These
amendments implement statutory
changes effected by subtitle G of title IV
of the Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA). also referred to as the "QTL
Reform Act,” Public Law No. 102-242,
105 Stat. 2236 (1991) and the HCDA,
Public Law No. 102-550,105 Stat. 3672
(1992). The QTL Reform Act modified
the QTL test that was first enacted in the
Competitive Equality Banking Act of
1987, Public Law No. 100-86,101 Stat.
552 (CEBA), and was later amended in
the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989.
Public Law No. 101-73,103 Stat. 183
(FIRREA). Savings associations that fail
to satisfy the QTL test are subject to
various penalties, including limitations
on the types of activities they may
conduct, restrictions on their Federal
Home Loan Bank advances, and loss by
the savings association’s holding



Federal Register J Voi. 58, No. 52 / Friday, March 19, 1993 / Rules and Regulations

company of the activities flexibility it
enjoyed @s a thrift holding company.

The QTL Reform Act amended the
QOlLtest by lowering the actual thrift
investrent percentage (ATIP) of
housing-related investments a thrift
mut hold from 70 percent to 65
percert. The QTL Reform Act also
redefined the computation period over
whicha thrift’s ATIP is measured to a
rmonthly average in 9 out of 12 months.
Tre ATIP is a ratio whose numerator is
housing-related investments, more
commonly referred to as “qualified
thiftinvestment” or “QTI,” and whose
denominator is “portfolio assets.” The
term*“portfolio assets” is statutorily
definedto mean a savings association’s
total assets less goodwill and other
intangibles, the thrift’s business
property, and a limited amount of liquid
assets.

Shares of stock issued by any Federal
Hore Loan Bank (FHLB) are now
includable as QTL Shares of stock
isstedby the Federal Home Loan
Mortgage Corporation (FHLMC) and the
Federal National Mortgage Association
(ANMA) also are now includable as QTI
inanamount not to exceed 20 percent
ofthe association’s portfolio assets.

Finally, the QTL Reform Act modified
thecomputation of the ATIP by:
Increasing the amount of regulatory
liquidity excludable from portfolio
assts from 10 percent to 20 percent of
thesavings association’s total assets;
increasing the 15 percent QTI "basket” 1
020 percent; and increasing the 5
percert consumer loan “basket” for
personal, family, household, or
educational purposes to 10 percent.

The QTL Reform Act took effect upon
treenactment of FDICIA on December
19,1991. The HCDA, which took effect
anOctober 28,1992, corrected technical
oversights in the QTI, Reform Act. The
HDDAclarified the QTL Reform Act in
tworespects. First, it corrected an
oversight in the QTL Reform Act that
redlowered the ATIP for the continuing
qualification from 70% to 65%, but had
Idtthe initial qualifying ATIP at 70%.
Second, the HCDA clarified that the
requalification period would conform to
trenewly enacted 9 out of 12 months
computation period.

Asexplained more fully below, the
measuring period for the new QTL test
commenced as of January 1,1992, the
firstmonth following FDICIA’s
enactment. Thus, the first date a savings
essociation could fail the new QTL test
would have been April 30,1992.

Savings associations ware permitted to include
QT certain specified assets in an aggregate
not to exceed 15 percent of an association’s
portfdioassets. This amount has commonly been
fiferred to as the 15 percent basket

B. Description ofthe Proposed and the
Final Rule

On September 2,1992, the OTS
published a notice of proposed
rulemaking describing amendments to
the qualified thrift lender regulations.
57 FR 40140 (September 2,1992). The
public comment period on the proposal
closed on October 2,1992.

The proposed rule lowered the initial
and continuing ATIP from 70 percent to
65 percent, as measured by a monthly
average. In addition, the computation
period was changed to require that the
percentage be reached for 9 out of the
previous 12 months. The requalification
measurement was also changed to
reflect the new measuring period of 9
out of the previous 12 months.

The proposal established this 9 out of
12 month period as a “rolling”
calculation period. The “rolling”
measuring period began January 1,1992.
The first time that a savings association
could fail the test would be at the end
of the first four months of 1992, or April
30,1992, because on that date a savings
association would know if it had failed
the QTL test for 4 out of 12 months.
Thus, savings associations that were not
subject to QTL penalties before July 1,
1991 would continue to hold their QTL
status and could not fail before April 30,
1992.

Also, in accordance with the QTL
Reform Act, the proposed rule included
shares of stock issued by any FHLB as
QTI. Shares of stock issued by FHLMC
and FNMA are also includable as QTI in
an amount not to exceed 20 percent of
the savings association’s portfolio
assets. Finally, the proposed rule
increased the amount of regulatory
liquidity excludable from portfolio
assets from 10 percentto 20 percent of
total assets; increased the 15 percent
QTI basket to 20 percent; and increased
the 5 percent consumer loan basket to
10 percent.

Upon review of the comments
received in response to the proposal and
based upon the agency’s experience in
administering earlier versions of the
QTL statutory provisions and
implementing regulations, the OTS has
determined to adopt the final regulation
as proposed, without amendment.

Il. Summary of Comments

The OTS received a total of 8
comment letters. Commenters included
5 thrift institutions, 1 thrift trade
association, 1 vendor of banking
computer technology, and 1
government-related entity.

Most commenters supported the
proposed rule overall, but sought
changes to specific aspects of the
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proposal One commenter believed that
the QTL Reform Act was imprudent in
easing the QTL requirements and urged
the OTS to try to convince Congress to
reconsider the QTL amendments.
Discussion of specific areas addressed
in the comments follows.

A. Calculation ofthe New QTL Ratio
and the Measuring Period

The commenters generally supported
lowering the ATIP from 70 percent to 65
percent. Several commenters favored
the proposed “rolling” measuring
period versus the “static” period for
computation purposes. One commenter
specifically stated that the following
period should be adopted because it
more accurately reflects on-going
compliance with the test because if the
static approach were adopted an
institution could fail for 6 consecutive
months and still maintain QTL
compliance. Two commenters
supported the static period, oné in
general, and one for the requalification
period only. The latter commenter
stated that a static measuring period for
requalification purposes only would
permit savings associations to requalify
more easily. While this may be true for
some savings associations, the OTS
believes that the rolling measuring
period best effectuates Congressional
intent in determining a savings
association’s continuing QTL status.

B. Effective Date o fthe Final Rule

One commenter stated that January 1,
1992 was a reasonable effective date.
Two commenters expressed concern
that the proposed January 1,1992
effective date would be a retroactive
application of the QTL test. Institutions
may presently be passing the FIRREA
QTL test because the first possible date
of failure under the FIRREA QTL test
was June 27,1993. Yet, under the
proposed rule, the first possible date of
failure would be April 30,1992.

The OTS recognizes the effect of the
January 1,1992 effective date, but does
not agree that the results of the effective
date will be a retroactive application.
The QTL Reform Act was enacted
December 19,1991, provided no delay
in its effectiveness, and made the new
QTL test applicable to institutions as of .
that date regardless of any
implementing regulations. Thus, the
timing of the impact of the new test on
savings associations is a result of the
statute, not the implementing
regulations. The January 1,1992
effective date for the statutorily
mandated measuring periods contained
in OTS’s implementing regulations most
closely conforms to the QTL Reform
Act’s effective date.
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The OTS notes, however, that three
major changes to the QTL requirements
over five years as a result of CEBA,
FIRREA, and FDICIA have caused
frequent implementation changes and
uncertainty for institutions. The OTS
also realizes that savings associations
are now required to comply with a new
QTL test, albeit less stringent than the
old QTL test, in a shorter period of time
than they would have under the FIRREA
test.

In this regard, the OTS notes that
Section 10(m) of the HOLA, as well as
OTS’s QTL regulation, authorize the
Director to grant waivers from the
minimum ATIP requirement if
"extraordinary circumstances” exist.
The OTS recognizes that as a result of
national, regional or market sector
economic conditions, associations may
not have been able to restructure the
composition of their assets in a safe and
sound manner quickly enough to come
into compliance with the QTL test
under the test’s new, shorter measuring
period, which was made effective, by
statute, with no delayed effective date.
Accordingly, the OTS will consider
requests for temporary waivers of the
QTL test, pursuant to the "extraordinary
circumstances” exception, on a case-by-
case basis, where an association makes
a showing that its inability to
restructure assets quickly and safely and
soundly, in order to meet the new test,
was due to such economic conditions.
Other circumstances may also support
granting a waiver and will also be
considered on a case-by-case basis.

C. Inclusion o fFHLMC and FNMA Stock
in QTI

One commenter suggested that
FHLMC and FNMA stock should be
accorded special treatment and allowed
to qualify as either excludable liquidity
or as QTI, at the option of the savings
association. The QTL Reform Act does
not contain this option, therefore, it is
not included in the final rule.

D. De Novo Associations

The final rule clarifies that the QTL
calculation period for a de novo
association commences at the beginning
of the quarter following the date on
which it opened for business instead of
the date on which its charter was
granted. This amendment was made to
take into consideration that, on
occasion, a charter may be granted
subject to conditions that must be
satisfied prior to a de novo opening for
business.

E. Deletion of Appendix A

The proposed and final rules remove
appendix A from the QTL regulations.

One commenter suggested that the OTS
should retain the appendix as part of the
QTL regulations because the appendix
was useful and provided helpful QTL
calculation examples. The OTS agrees
with the commenter about the
usefulness of the information contained
in the appendix, but believes that it will
be more easily updated and therefore of
more ongoing value if the information
contained in appendix A is incorporated
into the OTS Thrift Activities
Handbook, which is provided to all
thrifts.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this regulation will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12291

The Director of the OTS has
determined that this regulation does not
constitute a "major rule;” therefore, a
final regulatory impact analysis is not
required.

List of Subjects in 12 CFR Part 563

Accounting, Advertising, Crime,
Currency, Flood insurance, Investments,
Reporting and recordkeeping
requirements, Savings associations,
Securities, Surety bonds.

Accordingly, the Office of Thrift
Supervision hereby amends part 563,
chapter V, title 12, Code of Federal
Regulations as set forth below:
SUBCHAPTER D—REGULATIONS
APPLICABLE TO ALL SAVINGS
ASSOCIATIONS

PART 563— OPERATIONS

1. The authority citation for part 563
continues to read as follows:

Authority: 12 U.S.C. 1462,1462a, 1463,
1464,1467a, 1468,1817,1828, 3806; 42
U.S.C 4106; Public Law 102-242, sec. 306,
105 Stat. 2236, 2355 (1991).

Subpart B— Operation and Structure

2. Section 563.50 is amended by
revising paragraphs (a), (b), (d), (e), and
the text of paragraph (g)(2) preceding
the table to read as follows:

$563.50 Qualified thrift lender status.
(@) As ofJanuary 1,1992, a savings
association that was not subject to
penalties for failure to maintain
qualified thrift lender (QTL) status as of
June 30,1991, as determined under
regulations in this chapter in effect on
that date, shall be deemed to be a
qualified thrift lender. The savings
association shall continue to be a
qualified thrift lender so long as the
association’s actual thriftinvestment
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percentage (ATIP) in at least nine
months out of each twelve month micd
after January 1,1992 continues to eqd
or exceed 65 percent. For purposes of
this paragraph, the savings association’s
compliance with the QTL test for the
immediately preceding 12 month paiad
shall be calculated at the end of each
month.

(b)(1) Beginning January 1,1992, util
December 31,1992, a savings
associations shall cease to be a qualified
thrift lender when its ATIP as neasured
by monthly averages over the period
beginning January 1,1992 falls below&
percent for four or more of such norits,

(2) Beginning January 1,1993, a
savings association shall cease tobea
qualified thrift lender when its ATIP&
measured by monthly averages overtre
immediately preceding twelve month
period falls below 65 percent for foura
more of such months.

(3) Upon ceasing to he a qualified
thrift lender pursuant to this paragraph,
a savings association shall promptly
certify its QTL failure to its Regional
Director.

(d) De Novo savings associations. For
purposes of paragraph (a) of this section,
a de novo association shall begin its
twelve month QTL measuring cycle,
maintaining monthly averages of its
qualified thrift investments and
portfolio assets, at the beginning ofthe
quarter following the date on which it
opened for business.

(e) Requalification. A savings
association may requalify as a qualified
thrift lender only once by meeting ad
maintaining an ATIP, as measured by
monthly averages for nine of twelve
months over a twelve month period,
greate*r than or eaual t(|)_| 65 percent.

(9) Special phase-in for certain
Federal savings associations. * * *
* * * * *

(2)  After calculating the difference
between the savings association’s actuel
thrift investment on August 9,1989, ad
65 percent, the savings association mst
increase its ATIP in 25 percent
increments as set forth in the folloning
schedule until full compliance is
achieved on October 1,1995:

3. Section 563.51 is amended by
revising paragraph (e), redesignating
paragraph (f)'l)(vi) as paragraph
(f)(1)0di), adding new paragraphs
(F)(D(vi) and (Q)(ViiKG), removing tre
word "and” at the end of paragraph
(D (vii)(E), and revising newly
designated paragraphs (f)(I)(viA
introductory text and (f)(I)(vii)(F) to
read as follows:
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856351 Definitions.
* * "% % *

(e) Portfolio assefsmeans die total
assets of die savings association minus
the sum of: Goodwill and other
intangible assets (as defined in 12 CFR
567.1(m)); the value of property used by
the association to conduct its business;
andthe association’s liquid assets of the
type maintained pursuant to section 6 of
thre Home Owners’ Loan Act, in an
amount not exceeding 20 percent of the
savings association’s total assets.

Ef) §1)~k * * .
Vi) Shares of stock issued by any
Federal Home Loan Bank; and

(vii) An aggregate amount, not to
exceed 20 percent of such association’s
Eortf(zlio asEets, 2f the Iollowing assets:

(P Loans for personal, family,
household, or education purposes,
provided that the dollar amount treated
asQTl under this subsection may not
exceed 10 percent of the savings
association’s portfolio assets; and

(G Shares of stock issued by the
Federal Home Loan Mortgage
Corporation and the Federal National
Mortgage Association.

Appendix A to §§ 563.50-563.52-
[Removed]

4. Appendix A to §§ 563.50 through
563,52 is removed.

Dated: December 23,1992.

By the Office of Thrift Supervision.
Jonathan L. Fiechter,
AdingDirector.
[FRDoc. 93-6381 Filed 3-18-93; 8:45 am]
BILLNG CODE 6720-01-M

12CFR Part 567
No 92-526]
RIN1550-AA55

Capital Treatment of Equity
Investments

AANDY: Office of Thrift Supervision,
Treasury.

ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is changing its risk-
besed capital treatment of certain equity
investments to parallel the capital
treatment of those investments under
trerules applicable to national banks.
Savings associations will be required to
place these investments in the 100%
risk-weight category.
BFECTIVE DATE: April 19,1993.
FURTHER INFORMATION CONTACT:
John Connolly>Program Manager for
Capital Policy, (202) 906-6465, Policy;

Deborah Dakin, Assistant Chief Counsel,
(202) 906-6445, Regulations and
Legislation Division, Chief Counsel’s
Office; Office of Thrift Supervision,
1700 G St., NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION: The OTS
is today revising its risk-based capital
regulation to modify its treatment of
certain equity investments and to clarify
the treatment of certain other equity
investments. Equity investments that are
permissible for both savings
associations and national banks will no
longer be deducted from savings
associations’ calculations of total capital
over a five-year transition period.
Instead, they will be placed in the 100
percent risk-weight category, mirroring
the treatment prescribed for those
investments when made by national
banks under the regulations of the
Office of the Comptroller of the
Currency (OCC). Equity investments
held by savings associations that are not
permissible for national banks must still
be deducted from assets and total
capital. This final regulation also
clarifies the risk-based capital treatment
of equity investments that represent
interests in pools of assets, such as
mutual funds. These amendments are
adopted without change from the
proposed regulation published at 57 FR
40147 (September 2,1992).

The OTS received four comments on
the proposed regulation: One from a
savings association; two from trade
associations; and one from a
government-sponsored enterprise. All of
the commenters supported the proposal.
Two commenters sought greater
specificity in the regulatory text about
the types of investments covered by the
proposal. As discussed below, the OTS
believes that any benefits that could
result from adopting these suggestions
are outweighed by the disadvantages of
such additional detail.

Today'’s revisions to the risk-based
capital treatment of equity investments
do not affect a savings association’s
underlying authority to make such
investments. Some equity investments
permissible for national banks are not
permissible for savings associations.
Nothing in this rule would permit
savings associations to make
investments that they are not otherwise
authorized to make.

Today'’s change will cover all equity
investments that are permissible for
both savings associations and national
banks. The three equity investments
most commonly held by thrifts and thus
most affected by this change are loans
with equity participations that are
considered equity investments under
Generally Accepted Accounting
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Principles, Federal National Mortgage
Association (Fannie Mae) stock, and
Federal Home Loan Mortgage
Corporation (Freddie Mac) stock. One
commenter suggested that the regulation
explicitly list all Fannie Mae and
Freddie Mac stock as excluded from the
definition of equity investments rather
than referring genetically to equity
investments permissible for national
banks, a category that covers the stock
of both entities. The OTS is not
adopting this suggested change.
Whether an equity investment is
authorized for a national bank, as that
authority may be amended from time to
time, determines whether it will be
placed in the 100% risk-weight category
under the regulation. Listing particular
investments may give rise to confusion
about the status of investments not
specifically listed and would result in
the need for the regulation to be
amended more frequently.

One commenter suggested that OTS
explicitly incorporate in this regulation
the OCC’s body of regulations and
interpretations addressing loans with
equity participations. The OTS plans to
look to such OCC documents for
guidance in determining whether a
particular loan would be permissible for
a national bank and expects that thrifts
will do the same. The OTS does not
belieV8, however, that such an explicit
addition to the regulation is appropriate
or that it would provide savings
associations with any clearer guidance
in determining which loans are covered.

The OTS will continue to supervise
the lending practices of savings
associations and will closely scrutinize
any loans with equity characteristics to
ensure compliance with safe and sound
lending practices. The OTS also has
additional capital safeguards against
excessively high ratio land and non-
residential construction loans, which
may have equity participation features.
The capital rule treats the portion of
high ratio land loans and non-
residential construction loans above
80% of the value of the underlying
property as Subject to deduction from
assets and capital when computing an
institution’s risk-based capital
requirements. Today’s amendment does
not change this treatment.

Additionally, OTS reserves the right
under 12 CFR 567.11 to determine that
either a particular loan structure or
group or loans should be treated in the
same manner as an equity investment
for purposes of the capital regulation if
it finds such loan structures or groups
of loans are more consistent with the
characteristics of equity investments or
were structured for the purpose of
evading the equity investment rule.
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Today's final rule also clarifies that
investments in securities evidencing
ownership interests in pools of assets,
which are risk-weighted under 12 CFR
567.6(a)(vi) depending on the assets
held in the portfolios, are not
considered equity investments as
defined in 12 CFR 507.1(i).

Executive Order 12291

The Director ofthe OTS has
determined that this final rule does not
constitute a “major rule" and, therefore,
a final regulatory impact analysis is not
required.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Accordingly, the Office of Thrift
Supervision hereby amends part 567,
chapter V, title 12, Code of Federal
Regulations as set forth below:

SUBCHAPTER D—REGULATIONS
APPLICABLE TO ALL SAVINGS
ASSOCIATIONS

PART 567—CAPITAL

1. The authority citation for part 567
continues to read as follows:

Authority: 12 UJS.C. 1462,1462a, 1463,
1464,1467a.

2. Section 567.1 is amended by
revising the concluding text of
paragraph (i)(2) to read as follows:

§567.1 Definitions.
* * * &
H 1 * % %
E%qulilt;( investments.

It does not include investments in
subsidiaries as defined in paragraph
(dd) of this section, equity investments
that are permissible for national hanks,
ownership interests in pools of assets
that are ride-weighted in accordance
with § 567.6(a)(vi) of this part, or the
stock of Federal Home Loan Banks or
Federal Reserve Banks.
* — A A. '* m

3. Section 567.6 is amended by
removing the period at the end of
paragraph (a)(1)(iv)(S) and adding in its
place a semicolon and by adding a new
paragraph (a)(I)(ivKT) to read as
follows:

§567.6 Risk-baaed capital credit risk-
weight categories.

(a) Risk-weighted Assets. * * *

(1) On-balance Sheet Assets. * * *

Uv) iOOpercent Risk Weight (Category

4).***

(T) Equity investments permissible for

a national bank.
* * A

Dated: December 21,1992.

By the Office Of Thrift Supervision.
Jonathan L. Fiechter,
Acting Director.
IFR Doc. 93-6380 Filed 3-18-93:8:45 am)
BiLUNQ OODE 8720-01-a

FEDERAL TRADE COMMISSION

16 CFR Part 305
RIN3084-AA2S

Rules for Using Energy Coat and
Consumption Information Used In
Labeling and Advertising of Consumer
Appliances Under the Energy Policy
and Conservation Act; Correction
Pertaining to Ranges of Comparability
for Dishwashers

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission amends Appendix C of its
Appliance Labeling Rule to indicate that
energy usage figures for dishwashers are
based on 6.2 loads of dishes per week,
rather than eight loads per week, as
incorrectly published earlier.
EFFECTIVE DATE: March 19,1993.
FOR FURTHER INFORMATION CONTACT:
James Mills, Attorney, 202-326-3035,
Division of Enforcement, Federal Trade
Commission, Washington, DC 20580.
SUPPLEMENTARY INFORMATION: On
November 19,1979, pursuant to section
324 of the Energy Policy and
Conservation Actof 1975 (EPCA),1the
Commission issued a final rule2
covering a number of appliance
categories, including dishwashers.
Section 305.8(b) of the rule requires
manufacturers, after filing an initial
report, to report energy usage
information annuallyby specified dates
for each product type.3 This information
is used fay the Commission to establish
and publish ranges of comparability for
each product category. The Commission
is empowered, under § 305.10 ofthe
rule, to publish new ranges (but not
more'often than annually) if an analysis
ofthe new data indicates that the upper
or low® limits of the ranges have
changed by more than 15%.

When the Commission published new
ranges of comparability for dishwashers
on December 14,1992,4 Paragraph 2 of

*Pub. L. 94-163, 89 Stat. 871,42 U.S.C. 6294.
(16 CFR part 305.
sReports for dishwashers ere doe by June 1
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Appendix C incorrectly showed that
energy usage for dishwashers should ke
based on eight loads per week, instead
0f 6.2 loads per week. The Commission
is amending Paragraph 2 of Appendix C
to correct that error.

In consideration of the foregoing, the
Commission amends Paragraph 2 of
Appendix C of its Appliance Labeling
Rule by publishing the following
amended Paragraph 2 to indicate that
the energy usage figures for dishwashers
are based on 6.2 loads of dishes per
week. This amendment, which corrects
a typographical (rather than substantive)
error, is effective upon publication,

List of Subjects in 16 CFR Part 305

Adbvertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

Accordingly, 16 CFR Part 305 is
amended as follows:

PART 305— {AMENDED]

1 The authority citation for part 305
is amended to read as follows:

Authority: Sec. 324 of the Energy Policy
end Conservation Act (Pub. L. 94-163), 89
Stat. 871 (1975), as amended by the National
Energy Conservation Policy Act, Pub. L. 95-
619, 92 Stat. 3258, (1978), the National
Appliance Energy Conservation Act, Pub. L
100-12,101 Stat. 103(1987), the National
Appliance Energy Conservation Amendments
of 1988, Pub. L. 100-357,102 StaL 671
(1988), and the Energy Policy Actof 1992,
Pub. L. 102-486,106 Stat 2776 (1992), 42
U.S.C 6294; sec. 553 of the Administrative
Procedure Act, 5 U.S.C 553.

2. The text preceding the table in
paragraph 2 of Appendix C to Part 305
is revised to read as follows:

Appendix C to Part 305—Dishwashers

A A A A -iE

2. Yearly Cost Information: Estimates
on the scales are based on a national
average electric rate of8.251 per
kilowatt hour, a national average rature!
gas rate of 580 per therm, and 6.2 loads
of dishes per week.

A A A A A

By direction of the Commission.

Donald S. Clark,
Secretary.
|R Doc. 93-6310 Filed 3-18-93; 645 am)

BILLING CODE 8750-01-*«
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
(Docket No. RM92-9-001]

Regulations Governing Blanket
Marketer Sales Certificates

March 12,1993,

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule; denial of rehearing.

SUMMARY: On November 30,1992, the
Federal Energy Regulatory Commission
(Commission) issued a final rule in
Order No. 547 governing jurisdictional
sales for resale of natural gas by all
persons who are not interstate pipelines.
Onrehearing, the Commission

addressed the narrow issue of whether
it misinterpreted section 201 of the
Energy Policy Act of 1992. The
Commission denied rehearing in finding
that it had correctly interpreted section
201 of the Energy Policy Act,

FOR FURTHER INFORMATION CONTACT:
Jeffrey A. Gollomp, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 N. Capitol Street, NE.,
-Washington, DC 20426, (202) 208-1022.
SUPPLEMENTARY INFORMATION: In

addition to this document’s being
published in the Federal Register, all
interested persons may inspect or copy
its contents during normal business
hours in room 3308, 941 North Capitol
Street, NE., Washington, DC 20426.

The Commission Issuance Posting
System (CUPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300,1200, or 2400 band,
full duplex, no parity, 8 data bits, and
1stop bit. The full text of this document
will be available on CIPS for 30 days
fromthe date of issuance. The complete
text on diskette in WordPerfect format
may also be purchased from the
Commission’s copy contractor, La Dom
Systems Corporation, also located in
room 3308, 941 North Capitol Street,
NE, Washington, DC 20426.

Order Denying Rehearing and Granting
Clarification

On November 30,1992, the Federal
Energy Regulatory Commission
(Commission) issued a final rule
governing the Commission’s regulation
ofjurisdictional natural gas sales for

resale by all persons who are not
interstate pipelines (Order No. 547).10n
December 30,1992, El Paso Natural Gas
Company (El Paso) filed a request for
clarification or, in the alternative,
rehearing of the final rule—specifically,
of the Commission’s interpretation of
section 201 ofthe Energy Policy Act of
1992 (Energy Policy Act).2 We will deny
rehearing but grant clarification to the
extent discussed below.

Background

El Paso’s request pertains to one
narrow aspect of Order No. 547. As
such, we will not recount the
background of the rule other than those
facts relevant to the issue before us. In
addressing a comment to the notice of
proposed rulemaking (NOPR) in this
docket, we cited the Energy Policy Act
for the proposition that “all importation
of LNG and importation of natural gas
subject to a free trade agreement are
beyond the Commission’s jurisdiction” 3
as such sales would constitute
unregulated first sales under the Natural
Gas Wellhead Decontrol Act of 1989.4
Our interpretation of the Energy Policy
Act derived from section 201 of the
statute which reads as follows:

(b) [wijith respect to natural gas which is
imported into the United States from a nation
with which there is in effect a free trade
agreement requiring national treatment for
trade in natural gas, and with respect to
liquefied natural gas—

(1) the importation of such natural gas
shall be treated as a ‘first sale’ within the
meaning of section 2(21) of the Natural Gas
Policy Act of 1978.

El Paso's Request for Rehearing or
Clarification

El Paso contends that clarification or
rehearing is warranted because the
Commission erroneously interpreted
Section 201 of the Energy Policy Act
and section 2(21) of the Natural Gas
Policy Act of 1978 (NGPA). According
to El Paso, Section 201 of the Energy
Policy Act incorporates by reference the
definition of first sale as provided in
Section 2(21) of the NGPA. Further, El
Paso cites section 2(21)(B) of the NGPA
which excludes from the definition of
first sale “the sale of any volume of
natural gas by an interstate pipeline,
intrastate pipeline, or local distribution
company, or any affiliate thereof’
unless such gas is produced by one of
these entities. From this definition El
Paso contends that inter-affiliate

1Regulations Governing Blanket Marketer Sales
Certificates, Order No. 547,57 FR 57952 (Dec. 8,
1992), Il FERC Stats, and Regs. 130,957 (1992).
2Pub. L. No. 102-486,106 Stat. 2776 (1992).
3m FERC Stats, and Regs. 130,957, at p. 30,728.
4Pub. L. No. 101-60,103 Stat. 157 (1989).
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importations of gas not produced by the
affiliate are not first sales and, therefore,
the Commission has erred in stating that
“all” importations of natural gas subject
to a free trade agreement constitute first
sales as that term is defined in the
NGPA and adopted by the Energy Policy
Act.

Commission Response to El Paso’s
Petition

The Commission agrees with El Paso
that, in accordance with Section 201 of
the Energy Policy Act, importations of
natural gas and LNG are deemed “first
sales” only to the extent that natural gas
sales qualify as such under Section
2(21) of the NGPA.8 Nevertheless, the
Commission has consistently
interpreted the NGPA to find that
affiliates' sales of gas are “first sales”
within the meaning of the NGPA as long
as a pipeline or LDC is not a prior link
in the chain of transactions. The
Commission has codified this
interpretation in section 270.203(c) of
the Commission’s regulations. That
provision states:

[a]ny sale by an affiliate of an interstate
pipeline, intrastate pipeline, or local
distribution company, that is not itself such
a pipeline or local distribution company is
that affiliate’s first sale under the NGPA
unless the Commission, on application,
determines not to treat such sale as a first
sale.8

To be sure, the Commission’s
interpretation of the NGPA leading tQ
the codification of the regulation
stemmed, in part, from a concern about
affiliates’ ability to circumvent the then
existing maximum lawful prices
prescribed under Title | of the NGPA.
However, the Commission has
continued to adhere to its interpretation
of the statute even as the categories of
maximum lawful prices waned pursuant
to the NGPA. In Order No. 497, the
Commission retained the first sale status
for affiliate sales because it found that

it could prevent affiliate abuses by
regulating the pipelines and would not
need to regulate marketing affiliates as
to their first sale transactions.7 The

sThe term “first sale” is not necessarily
tantamount to an initial sale, since multiple first
sales can occur prior to a sale’s losing this status
when a pipeline or LDC enters the transaction.

618 CFR 270.203(c).

7Inquiry Into Alleged Anticompetitive Practices
Related to Marketing Affiliates of Interstate
Pipelines, Order No. 497, 53 FR 22139 (June 14,
1988) , FERC Stats, and Regs. (Regulations
Preambles 1986-1990] 1 30,820 (1988), order on
reh’g, Order No. 497-A, 54 FR 52781 (Dec. 22,
1989) , FERC Stats, and Regs. [Regulations
Preambles 1986-1990] 1 30,868 (1989), order
extending sunset date, Order No. 497-B, 55 FR
53291 (Dec. 28,1990), FERC Stats, and Regs.
[Regulations Preambles 1986-1990] 1 30,908 (1990),

Continued
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Commission reiterated this position in
Order No. 497—A.8 We see no reason to
diverge from this approach here for
purposes of defining as first sales the
importation of natural gas and LNG that
is subject to a free trade agreement.

The Commission orders:

Rehearing of Order No. 547 is denied.
Clarification is granted to the extent
discussed herein.

By the Commission.
Lois D. Cashel!,
Secretary.
[FR Doc. 93-6334 Filed 3-16-93; 8:45 am)
BILLING CODE SW-Ot-*»

DEPARTMENTOF JUSTICE
Drug Enforcement Administration
21 CFR Part 1308

Schedules of Controlled Substances;
Excluded Veterinary Anebollc Steroid
Implant Products

AGENCY; Drug Enforcement
Administration, Department of Justice.
ACTION: Final rule.

SUVMMARY: The Drug Enforcement
Administration (DEA) identifies the
veterinary anabolic steroid implant
product, Implus™—H, as being excluded
from the Controlled Substances Act.
This action is pert of the ongoing
implementation of the Anabolic Steroid
Control Act of 1990.

EFFECTIVE DATE: March 19,1993.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., (Chief, Drug and

Chemical Evaluation Section), 202—307—

7183.

SUPPLEMENTARY INFORMATION: The
Anabolic Steroids Control Act of 1990
(ASCA) (title XIX of Public Law 101-
647) placed anabolic steroids into

Federal Register / Vol. 58, No. 52 / Friday, March 19, 1993

Schedule ill of the Controlled
Substances Act (CSA) (21 U.S.C. 801 et
seq.). Section 1902(bX4IKBKI) of the
ASCA provides for the exclusion of any
anabolic steroid which the Secretary of
Health and Human Services has
approved for administration through
implants to cattle or other nonhuman
species.

A procedure for designating products
as being excluded from the CSA was
published (56 FR 42935, August 30,
1991) and eight products were
identified (57 FR 19533, July 22,1992
and 57 FR 36372, August 13,1992).

Ivy Laboratories, Inc. notified the DEA
in accordance with 21 CFR 1308.25 that
Heifer-okl, a product which they
manufacture and which is identified as
being an excluded veterinary anabolic
steroid implant product, would be sold
under an additional name. Hie purpose
ofthis rule is to add that name,
Implus™-H, to 21 CFR 1308.26, the list
of excluded veterinary anabolic steroid
implant products. This action was not
preceded by a proposal because it
involves only a name change.

The listing ofa product in 21 CFR
1308.26 relieves persons who handle it
from the registration, recordkeeping,
security, and other requirements
imposed by the CSA. Accordingly, the
Deputy Assistant Administrator certifies
that this action will not have an
economic impact upon small entities
whose interests must be considered
under the Regulatory Flexibility Act (5
U.S.C. 601, et seq.).

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that -
this matter does not have sufficient
federalism implications to require the
preparation ofa Federalism Assessment.

It has been determined that drug
control matters are not subject to review

/ Rules and Regulations

by the Office of Management and
Budget (OMB) pursuant to the
provisions of Executive Order 12291.
Accordingly, this action is not subject to
those provisions of Executive Order
12778 which are contingent upon
review by OMB. Nevertheless, the
Deputy Assistant Administrator has
determined that this is not a “major
rule,” as that term is used in Executive
Order 12291, and that it would
otherwise meet the applicable standards
of sections 2(a) and 2(b)(2) of Executive
Order 12778.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by title XIX of Public
Law 101-647, as delegated to the
Administrator of the DEA pursuant to
21 U.S.C 871(a) and 28 CFR 0.100, and
redelegated to the Deputy Assistant
Administrator, Office of Diversion
Control in 28 CFR 0.104, appendix to
subpart R, section 7(g), the Deputy
Assistant Administrator of the Office of
Diversion Control hereby amends 21
CFR Part 1308 as set forth below;

PART 1308—{AMENDED]

1. The authority citation for 21 CFR
Part 1308 continues to read as follows:

Authority: 21 US.CL 811,812,871(b)
unless otherwise noted.

2. Section 1308.26(a) is amended by
adding, in alphabetical order, one new
entry to the Table of Excluded
Veterinary Anabolic Steroid implant
Products, to read as follows:

§130826 Excluded veterinary anabolic
steroid implant products.

(a)* * %

Table of Excluded Veterinary Anabolic Steroid Implant Products

Trade name Company
Implus™-H .....— .—..  The Upjohn Company,
Kalamazoo, M.

order extending sunset date and amendingfined
rule. Order N0.497-C, 57 FR 9 (jan. 2,1992), IB
FERCStats, and Regs. 1 30,934 <1991), reh{ denied,
57 FR 551&(Feb. 8.1992). 58 FERC 181.139 (1992b
TeonecoGa* v. FERC (affirmed in part and
remanded in part), 969 F.2d 1187 (D.C. Cir. 1992),

NDCcode Delivery system

0009-0434-01 20 Implant belt 8 pel-
tetsAmplant

orderon remand and extending sunset date, Order
No. 497D, 57 FR 58978 (Dec. 14,1992), 61 FERC
1 61,307 (Dec. 4,1992).

8FERC Stats, and Regs. (Regulations Preambles
1986-1990) 1 30,868, at pp. 31,593-31.593 (1989).

Ingredients Quartity
testosterone propio- 200 rog/lmpiani, 20
naie estradiol ben- mg/impiant

zoate.
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Datedt March 12,1993.
GxeR Haislip,
DeputyAssistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FRDoc. 93-6262 Filed 3-18-93; 8:45 am]
BHUNDCODE 4410-0»-«

department Ofthe treasu ry
Intemal Revenue Service

26CFR Part 1
[TD 8458
RINL545-AJ35

Red Estate Mortgage Investment
Conduits; Correction

AB4CY: Internal Revenue Service,
Treasury.
AN Correction to final regulations.

SUMMERY: This document contains a
[correction to Treasury Decision 8458,
[Whichwas published in the Federal
Register for Thursday, December 24,
N9 (57 FR 61293). The final

regulations relate to real estate mortgage
investrrent conduits (REMICs),

HFECINE DATE December 24,1992.
FORFURTHER INFORMATION CONTACT:
G A Schwartz (202)-622-3920 (not
jatoll-free numbery),

SUPPLEVENTARY INFORMATION:
Background

i Thefinal regulations that are the
et of these corrections provide
rdesunder sections 860A through 860G
Idtre Internal Revenue Code.

Nedfor Correction

Aspublished, T.D. 8453 contains an
ararwhich may prove to be misleading
isin need of clarification.

Correction of Publication

Accordingly, the publication of final
Npulations (T.D. 8458), which was the
sujet of FR Doc. 92-30944, is
corected as follows::

H860A0 [Corrected]
1  Onpage 61300, column 2,
sl.860A-O,, the entry for section:
1760G-2(a)(1)0) is corrected to read
Twe80-percent test”,
j Onpage 61300, column 2»
“1,860A -0, the entry for section
ifW -X cm m iscorrected to read
Advarces: of taxes, insurance
Payments, and expenses..”

HIBA 1 [Corrected]

3Onpage 61301, column 1,
sL860A—1(b)(2)(ii) introductory text,

last line oftire paragraph, the language
“before June-30,1992 if—" is corrected
to read: “before June 30,1992, if—*

4. On page 61301, column 1,
§ 1.86QA-1(b)(2){iiij, ninth line ofthe
paragraph, the language “value
requirement in § 1.860E-1(a)(1)“ is
corrected to read “value requirementin
1.860E—(a)(1)“.

§1.8600-1 [Corrected]

5. Oh: page 61307, column 1,
8 1.86GGM(a)(3)(V){A); tenth line of the
paragraph, the language “based on total
amount available for” is corrected to
read “based on the total amount
available for the”.
Dale D. Goode,
Federal Register Liaison-Officer, Assistant
ChiefCounsel*(Corporate™
[FRDoe. 93-589S Filed 3-18-93; 8:45 amj
BILLING COOE 4830-0T-M

2SCFR Part1
[T.D. 8468]
RIN 1545-AQ67

TeleFile Voice Signature Test;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to temporary
regulations.

SUMMARY: This document contains
corrections to Treasury Decision 8468,
which was published in the Federal
Register for Wednesday, January 13,
1993 (58 FR 4079). The temporary
regulations provide that an individual
Federal income tax return completed as
part of the TeleFile Voice SignatureTest
will be treated as a return that is signed,
authenticated, verified mid filed by the
taxpayer as required by die Internal
Revenue Code,

EFFECTIVE DATE: January 14,1993.

FOR FURTHER INFORMATION CONTACT:
Celia Gabrysh (202) 622-4960 (not a
toll-free call),.

SUPPLEMENTARY INFORMATION:
Background

The: temporary regulations that are the
subject of this correction provide rules
under sections 6012,6061 and 6065 of
the Internal Revenue Code.

Needifor Correction

As published, T.D. 8468 contains an
error which may prove to be misleading
and is in need ofclarification.
Correction of Publication

Accordingly, the publication of the
temporary regulations (T;D. 8468),

15G 89

which was the subject of FR Doc. 93—
658, is.corrected to read as follows:
On page 4980, column 1, in the
authority citation following
instructional “Paragraph 1.”, lines 1 and
2, the language “Authority: 26 U.S.C.
7805 * * * Section 1.6012-7T also
issued under 26 U.S.C. 6012.” is
corrected to read "Authority*. 26 U.S.C.
7805”.
Dale D. Goode,
FederalRegister Liaison Officer, Assistant
Chief-Counsel{Cbrporate).
[FR Doc. 93-5889 Filed 3-T8-93; 8:45 am]
BILLING CODE 4830-01-«

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

Storage and Handling of Liquefied
Petroleum Gases

CFR Correction

In title 29 of the Code of Federal
Regulations, parts 1900 to 1919
(88 1901.1 to 191-0.999), revised as of
July 1,1992, on page 335, in the second
column, in §1910.110 (d)(Il), the first
sentence should be removed.

BILLING CODE 1505-01-0

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Pari 165
[CGD1 93-002]

Safety Zone Regulations: Kill Van Kuli,
NY and NJ

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone in the waters
near Bergen Point West Reach in the
Kill Van Kull ofNew York and New
Jersey. This zone imposes requirements
in addition to the Regulated Navigation
Area (RNA) already in existence for
these waters. This zone is divided into
two sections. The first is the southern
portion, of the channel which contains a
work area where concentrated drilling
and blasting will be conducted and no
vessel is permitted to transit The
second section includes the remainder
of the safety zone which surrounds he
work area. Vessel passage in this section
is permitted under the criteria set forth
in these regulations. This action is
necessary to protect the maritime m
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community from the possible dangers
and hazards to navigation associated
with the extensive blasting and dredging
operations which are being conducted
in the work area of the channel and with
the restrictions in channel width.
EFFECTIVE DATE: These regulations
become effective at 8 a.m., March 8,
1993 and terminate at 8 a.m., December
1,1993, unless terminated sooner by
Captain of the Port (COTP) NY.

FOR FURTHER INFORMATION CONTACT:
LTJG L.D. Johnson of Captain of the
Port, New York (212) 668-7934.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are LTJG L.D.
Johnson, Project Manager, Captain of the
Port, New York, and LCDR J. Stieb,
Project Attorney, First Coast Guard
District, Legal Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM would delay this
project’s effective date and would be
contrary to the public interest since
immediate action is needed to protect
the public from the dangers associated
with this channel deepening project.

On April 7,1992 a final rule was
published as § 165.165 of this title,
which imposed a Regulated Navigation
Area (RNA) over the entire Kill Van Kull
(KVK) for the duration of a three year
deepening project. The Coast Guard
COTP New York now deems it
necessary to establish this safety zone
based on daily experiences and studies
compiled since the initiation of the KVK
dredging operations. By so doing, the
users of this waterway and the
immediate waterfront communities will
be safeguarded from the hazards
associated with this ongoing project.
This safety zone establishes additional
temporary restrictions within its
boundaries which require the
employment of assist vessels
(dependent upon the length of a vessel)
and apply specific requirements under
certain weather conditions as well as
tidal current conditions during this
most difficult phase of the dredging
project.

Background and Purpose

In August 1991, the Army Corps of
Engineers (ACOE) and the Port
Authority of New York and New Jersey
commenced an extensive channel
deepening project in the Kill Van Kull

and Constable Hook area. The Coast
Guard published a Regulated Navigation
Area on April 7,1992 to ensure the
safety of vessels in the areas of blasting
and dredging. On January 13,1993, the
ACOE notified the Coast Guard that they
were prepared to begin operations in the
area of Bergen Point West Reach (Phase
V of the RNA) on March 8,1993.

In May 1992, after publication of the
RNA, the National Marine Research
Center submitted astudy to the U.S.
Coast Guard COTP, New York. This
study used the Marine Safety
International’s Computer Aided
Operations Research Facility (MSI/
CAOREF) full-mission, real-time ship-
handling simulator. During the study,
New York Harbor pilots conned
simulated vessels of various
characteristics around the southern tip
of Bergen Point, New Jersey, between
Newark Bay and Bergen Point West
Reach of the KVK. Currents, wind
conditions, bank forces, tug assistance,
vessel aerodynamics and
hydrodynamics and other variables
were represented. Representatives of the
Port of New York, the Corps of
Engineers and Coast Guard Vessel
Traffic System (VTS) New York
participated in the design of the tests
and in formulating the conclusions and
recommendations. The MSI/CAORF
study revealed that vessels with a
smaller Length Over All (LOA) could
transit this area safely under the
maximum credible adverse conditions.
The study recommended that any
operational restrictions take into
account the LOA of vessels and that
restrictions be placed on vessels under
certain wind conditions. The Port
Authority of New York and New Jersey
gathered local pilots, vessel operators,
and Coast Guard VTS New York to
review the results of the MSI/CAORF
study. This group reached a consensus
that expanded upon the study
recommendations, incorporating
currents, winds, vessel size and local
hands-on experience.

Based on the MSI/CAORF study,
lessons learned from vessel groundings
and collisions, and experience gained
during the previous two years of the
project, the Captain of the Port believes
it is necessary to impose restrictions in
the area of Bergen Point West Reach in
addition to the requirements of the
existing RNA. The area included within
this safety zone is now regulated by
regulations (1) through (7) of the RNA
and the additional regulations
implemented in this rulemaking. These
safety zone regulations, in conjunction
with the existing RNA regulations, are
designed to allow vessels to transit

safely and to protect the port and
maritime community.

Regulatory Evaluation

These regulations are not major unckr
Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies ad
Procedures (44 FR 11040; February 26,
1979). In light of the regulations’ linited
scope, the small size of the affected agg
the short duration, and the advance
notice available to the community, the
Coast Guard expects the economic
impact of this rulemaking to be so
minimal that a Regulatory Evaluation is
unnecessary. The channel will not be
completely closed therefore allowing
vessels to still make their destination
with minor restrictions. Vessel gperators
who do not wish to comply with the
safety zone restrictions in this area of
the KVK have the option of choosing tre
south route by taking the Arthur Kill to
or from Newark Bay.

Small Entities

Because it expects the impact of these
regulations to be minimal, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 USC
601 et seq.) that this final rule will not
have a significant economic impact an
a substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612, and it has been
determined that these regulations domt
raise sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of these
regulations and concluded that under
section 2.B.2.C. of Commandant
Instruction M16475.1B, it is an action
under the Coast Guard’s statutory
authority to protect public safety, and
thus is categorically excluded from
further environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Vessels, Waterways.
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Regulations
Inconsideration of the foregoing, part

165 of title 33, Code of Federal
Regulation«, IS amended to follows:

PART 165— [AMENDED]

1 The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50U.S.C. 191;
33CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5,
ZOCFR 1.46.

2 Anew §165.T 01-002 is added to
read as follows:

§166T91-002 Safety Zone: SAJVan KiH
Bergen Point West Reach—New York and
Nandersey.

(@ Location. (1) The following area
hesbeen declared a Safety Zone: All
waeters of the Kill Van Kull Channel,
bounded by the following points:

Latitude Longitude
074°08'32"W
40°38'27"N 074°08'52"W
40°3824"N 074°09'03"W
48738'25"N" 074°09'14"W
40°38'29"N e74WO07"W
40°38'40"N 074°08'53"W
408S'40"N ©74°08'44"W
40°38'34"N 074°08'32"W
40°38:35"N
tobuoy “G 13”

thence to the point of the beginning.

(@  Within this safety zone exists a
"WORK AREA” where concentrated
drilling and blasting is being conducted.
The “WORK AREA” includes all waters
bounded by the following points:

Latitude Longitude*
074°08'32"W
40°38'27"N 074°08,52"W
40338'24"N 074'08'55"W
4088'31"N 074°08'43"W
40°3829'N Q74°08'33"W
4088'31"N

thence to the point of the beginning.

The eastern and western edges of this
“WORK AREA” are marked by lighted
buoys set by the Corot Guard.

(b) Effective date. These regulations
becone effective at 8 a.m., e.s.t. March
8,1993. They terminate at 8 a.m.,
Decermber 1,1993, unless terminated
soorer by COTP NY.

(0 Regulations.

() “WORK AREA”: In accordance
withthe general regulations in § 165.23
ofthis part, entry into or movement
within the “WORK AREA” of the safety
zoreis prohibited unless authorized by
the Captain ©f the Port.

(2 For all other waters of the safety
*®redescribed in paragraph (a)(1) the.
QQIP has included the following
Inurements in addition to paragraphs
W (1) through (6) of § 165.165.

(i) Prior to entering this safety zone,
we master, pilot, or operator of each
\essel, 300 gross tons or greater and tugs

with tows, shall notify Vessel Traffic
Center (VTC) New York regarding the
employment of assist vessels and
intentions while transiting the safety
zone.

(ii) Tug requirements: All vessels
(including all tow configurations from
stem to stem) over 350 feet in length
require one assist vessel. All vessels
over 700 feet require two assist vessels.

(iii) Tidal Current Restrictions:
Vessels over 700 feet in length with a
draft greater than 33 feet are restricted
to movements within one hour either
side of the slack water on ebb and flood
tides while outbound.

(iv) Astern tows: Hawser tows are not
permitted unless the tow is
accompanied by an assist vessel.

(v) Wind conditions:

(A) In winds from 20 to 34 knots:

(1) cargo ships may not transit
through the safety zone.

(2) tankers in ballast may not transit
through the safety zone.

(3) tugs with tank barge tows less than
350 feet (stem of tug to stem of barge)
loaded or light, require an assist vessel.

(fi) fai winds greater than 34 knots, no
vessels 300 gross tons or greater and a l
tugs with tews are prohibited from
transiting, the safety zone.

(3)  Waives.. The Captain of the Port
New York may, upon request, authorize
a deviation from any regulation in this
section if it is found that the proposed
operations can be done safely. An
application for deviation must be
received not less than 4 hours before the
intended operation(s) and must state the
need and describe the proposal.

Dated: February 26,.1993.
R.M. Larrabee,

Captain, U& Coast Guard, Captain ofthe
Port, New York.

[FR Doc. 93-5737 Filed 3rl8-93; 8:45 ami
BILUNG CODE 4910-14-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7062]

Changes In Flood Elevation
Determinations

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Interim rale.

SUMMARY: This interim, rule lists
communities where modification of the
base (100-year) flood elevations is
appropriate because of new scientific or
technical data. New flood insurance
premium rates will be calculated from
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the modified base (100-year) flood
elevations for new buildings and their
contents.

DATES:. These modified base flood
elevations are currently in effect on the
dates fisted in the table and revise the
Flood Insurance Rate Map(s) (FIRMs) in
effect prior to this determination for
each fisted community.

From the date of the second
publication of these changes in a
newspaper of focal circulation, any
person has ninety (90) days in which to
request through the community that the
Administrator reconsider the changes.
The modified elevations may be
changed duringthe 90-day period.
ADDRESSES: The modified base flood
elevations for each community are
available for inspection at die office of
the ChiefExecutive Officer of each
community. The respective addresses
are fisted in the following table.

FOR FURTHER INFORMATION CONTACT:
William R. Locke, Chief, Risk Studies
Division, Federal Insurance
Administration, 500 C Street, SW.,
Washington, DC 20472, (202) 646-2766.
SUPPLEMENTARY INFORMATION: The
modified base (100-year) flood
elevations are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified base flood elevation
determinations are available for
inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the flooplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
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community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Federal Insurance Administrator
has determined that this rule is exempt
from the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the

State and County Location

Alabama:

Tuscaloosa .......... City of Northport.........
California:

Sacramento ......... City of Sacramento.....

Sacramento ......... Unicorporated Areas
Colorado:

Boulder ................ City of Longmont........
lllinois:

Lake.....coieenns Village of Lake Bar-

rington.

Kansas:

Sedgwick ............. City of Wichita ............

National Flood Insurance Program. No
regulatory flexibility analysis has been
prepared. #

Regulatory Impact Analysis

This rule is not a major rule under
Executive Order 12291, February 17,
1981. No regulatory impact analysis has
been prepared.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26,1987.

Executive Order 12778, CivilJustice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.
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List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65— [AMENDED]

1. The authority citation for part 65 |

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 0f1978,3 C/R,
1978 Comp., p. 329; E .0.12127,44 FR 19367,

3CFR, 1979 Comp., p. 376.

$65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:

Date and name

of newspaper  Chief executive officer of com-  Effective date of modi-  Commrunity
where notice munity fication No.
was published
June 19, 1992, The Honorable Wayne Rose, May 28, 1992 ............ 010202 D
June 26, Mayor of the City of
1992, The Northport, 2705 Eleventh Av-
Tuscaloosa enue, P.O. Box Drawer No.
News. 309, Northport, Alabama
35476.
February 19, The Honorable Joe Serna, Jr., Jan. 29, 1993........ 060266
1993, Feb- Mayor, City of Sacramento,
ruary 26, City Hall, Room 205, 915 |
1993, Sac- Street, Sacramento, Califor-
ramento Bee. nia, 95814-2672.
February 17, Mr. Douglas M. Fraleigh, Direc- Jan. 29, 1993 ............ 060262
1993, Feb- tor, Sacramento County De-
ruary 24, partment of Public Works,
1993, Sac- 827 Seventh Street, Room
ramento Bee. 304, Sacramento, California
95814.
March 3,1993, The Honorable Fred Wilson, Feb. 19,1993 ........... 080027
March 10, Mayor, City of Longmont,
1993, Civic Center Complex, 408
Longmont Third Avenue, Longmont,
Daily Times. Colorado 80501.
February 18, Ms. Nancy Smith, President of To be determined ..... 170372 D
1993, Feb- the Village of Lake Bar-
ruary 25, rington, Lake County,
1993, Bar- 23555N Old Barrington Road,
rington Cou- Barrington, lllinois 60010.
rier-Review.
February 11, The Honorable Frank Ojile, Jan. 26, 1993 ........... 200328
1993, Feb- Mayor, City of Wichita, City
ruary 18, Hall, First Floor, 455 North
1993, The Main Street, Wichita, Kansas

Wichita Eagle.

67202.
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De}te b Chief ive offi f Effective date of modi C i
; of newspaper ief executive officer of com- ective date of modi- ommuni
State and County Location where npo%)ce munity fication No. v
was published
Massachusetts:
Plymouth ............... Town of Scituate ........ February 4, Mr. Richard H. Agnew, Admin- Jan. 28, 1993 250282 D
1993, Feb- istrator of the Town of
ruary 11, Scituate, Plymouth County,
1993, Town Hall, Scituate, Massa-
Scituate Mari- chusetts 02066.
ner.
Mnnesota:
Anoka .......... City of Columbia February 23, The Honorable Donald Murzyn, Feb. 16, 1993 270010
Heights. 1993, March Jr., Mayor of the City of Co-
2,1993, The lumbia Heights, Anoka Coun-
Focus News. ty, 590 40th Avenue, NE, Co-
lumbia Heights, Minnesota -
55421-3878.
South Carolina:
Aiken and City of North Augusta .. March 19, The Honorable Thomas W. Mar. 12, 1993 450007
Edgefield. 1993, March Greene, Mayor of the City of
26, 1993, North Augusta, Aiken and
The Star. Edgefield Counties, P.O. Box
6400, North Augusta, South
Carolina 29841.
Tennessee:
Shelby........cccc..... City of Memphis ......... February 12, The Honorable W.W. Herenton, Feb. 5, 1993 470177 C
1993, Feb- Mayor of the City of Mem-
ruary 19, phis, Shelby County, 125
1993, The North  Mid-America  Mail,
Commercial Memphis, Tennessee 38103.
Appeal.
Texes.
Bell......coovveeine Unincorporated Areas . February 18, The Honorable John Garth, Jan. 29, 1993 480706
1993, Feb- Judge, Chairman, Bell Coun-
ruary 25, ty, Board of Commissioners, 0
1993, Temple  P.O. Box 768, Belton, Texas %
Dally Tele- 76513-0768.
gram.
Brazoria.......... . City of Pearland.......... February 24, The Honorable Vic Coppinger, Feb. 15, 1993 480077
1993, March Mayor, City of Pearland, P.O.
3, 1993, The Box 2068, Pearland, Texas
Journal. 77588.
Tarrant............... . City of Benbrook......... January 28, The Honorable Jerry Dunn, Jan. 15, 1993 480586
1993, Feb- Mayor, City of Benbrook,
ruary 4, P.0. Box 26569, Benbrook,
1993, The Texas 76126.
Benbrook
News.

(Catalog of Federal Domestic Assistance No.
83.100, "Flood Insurance.”)

Issued: March 9,1993.
Fradis V. Reilly,
DeputyAdministrator, Federal Insurance
Administration.
IFRDoc. 93-6355 Filed 3-18-93; 8:45 am)
WLINGCoDE 671S03-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20
RIN 1018-AB65

Migratory Bird Harvest Information
Program

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) and State wildlife agencies
(States) are cooperatively establishing a
national Migratory Bird Harvest
Information Program (Program) in
which migratory game bird hunters will
be required to participate by supplying
their names, addresses, and other

necessary information. Hunters will be
required to have evidence of current
participation in the Program on their
person while hunting migratory game
birds. The quality and extent of
information about harvests of migratory
game birds must be improved in order
to better manage these populations.
Hunters’ names and addresses will be
used to provide a sampling frame for a
voluntary survey which will improve
harvest estimates for migratory game
birds.

EFFECTIVE OATE: March 19,1993.

FOR FURTHER INFORMATION CONTACT:
Robert L. Jessen, Migratory Bird Harvest
Information Program Coordinator, Office
of Migratory Bird Management, U.S.
Fish and Wildlife Service, 10800 Laurel-
Bowie Road, Laurel, Maryland 20708-
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3600, (301) 317-6300, FAX (301) 317-
6301.
SUPPLEMENTARY INFORMATION: The
purpose of this rule is to facilitate the
collection of needed information about
the harvest of migratory game birds.
This rule revises the migratory bird
hunting regulations to require hunters to
provide annually their names,
addresses, and other necessary
information as a condition for hunting
migratory game birds. This information
will provide a sampling frame for the
national Migratory Bird Harvest Survey.
The Service and States plan to
implement and study this Program,
starting with a 2-year initial phase in 3
volunteer States beginning in 1992.
During this initial phase, the
requirement to participate in the
Program will not apply on Federal
Indian Reservations or to tribal members
hunting on ceded lands. The States will
provide the names, addresses, and other
necessary information obtained from
hunters, and the Service will conduct a
national Migratory Bird Harvest Survey.
The Program will be evaluated to
determine the adequacy and timeliness
of the sample and the time burden, cost,
and other impacts on hunters, State
license agents, States, and the Service.
Thé approaches used in different States
will be compared. Alternative survey
designs will be investigated, and the
U.S. Bureau of the Census will be asked
to review the survey procedures.
Alternate methods will be acceptable if

Question #4 will identify which
success category (e.g., none, 1-5, etc.) a
hunter was in during the previous year
and will allow stratification of the
sample. A stratified sample (multiplying
the number ofhunters in each category
by the average seasonal bag per hunter
in that category and then adding the
results for each category) will provide a
better estimate of total harvest and will
not require as large a sample size as a
standard sample (multiplying the total
number of hunters by the average
seasonal bag per hunter).

To protect hunters’ privacy, it is the
policy of the Service to use the names
and addresses only for conducting
hunter surveys and for no other
purpose. All records of hunters’ names
and addresses will be deleted after the

any resulting biases in the estimates do
not compromise the quality of the
survey and if procedures conform to
accepted statistical standards.

After evaluation in 1994 of this initial
phase and consideration of proposed
changes, other States will be phased
into the Program, with about 1 million
hunters added each year until all States
participate in 1998. The suggested
implementation schedule was published
in the Federal Register on June 10,
1992, (57 FR 24736).

The names, addresses, and other
information for an adequate sample of
hunters are needed in time for hunting-
record forms to be distributed to
selected hunters before they forget the
details of their hunts. Because of this
fundamental need, States have only a
short time to provide hunter names and
addresses. Minimum survey standards
will be developed during the next 2
years to ensure the quality of survey
data. As each new State is phased into
the Program, an agreement will be
developed with each State in order to
identify and resolve specific reporting
or data-capture problems. This will
ensure that each State will be providing
reliable survey data and that no material
biases are incorporated into the system.

A Program validation (*“Migratory
Bird Harvest Information Program
Participant”) will be printed on the
annual State hunting license or
supplementary permit for those hunters
who participate in the Program. The

surveys, and no permanent-record of
names and addresses would be
maintained by the Service. If States
collect names and addresses under State
authority, the Federal requirement will
not apply to State uses of these names
and addresses.

Review of Comments and the Service’s
Response

Comments on the Proposed Rule were
received from 1 Flyway Council, 19
States, 6 organizations, and 3
individuals through September 16,

1992. Although none of the comments
questioned the need for the Program or
for improved migratory bird harvest
estimates, almost all expressed concerns
about the implementation of the
Program. The Program was supported by
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State may charge these hunters a smll
handling fee to compensate agents ad
to cover the State’s administrative costs
associated with implementing the
Program. A hunter will not be required
to obtain evidence of Program
participation in more than one State pr
year.

To reduce survey costs and to identify
hunters who hunt less-commonly
hunted species, migratory bird hunters
will be asked the following questions:

1. Do you plan to hunt migratory gare
birds during {season]? {This screening
question is needed only if a State ads
all hunters to provide their names,
addresses, and other information
needed by the Program.!

2. Is this the first license you have hed
validated for hunting migratory game
birds this hunting season?____ Yes

0

3. Did you hunt these birds last season

in the U.S.?

Ducks

Geese

Cranes

Coots

Snipe

Rails

Mourning doves

White-winged doves

Band-tailed pigeons

Woodcock
Gallinules

4. How many did you bag last seasonin
the U.S.?

Z

Noe 15 610 35

the States of Florida, Maryland,
Minnesota, Missouri, Pennsylvania ad
South Carolina, and by the Humane
Society of the United States* the
Wildlife Legislative Fund of America,
and the Wildlife Management Institute.

t. Costofand Responsibilityfar the
Program

Comments: Concerns about the cost o
the Program to States were expressed by
the Atlantic Flyway Council and the
States of Illinois, Louisiana, lowa,
Maryland, Michigan, Missouri,
Montana, North Carolina, Pennsylvania!
South Dakota, Washington, and
Wisconsin. The notice of intent,
published in the Federal Register on
June 24,1991, (56 FR 28812) suggested
that the Service might pay for printing
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ofthe survey cards and implied that it
might pay for the postage with Option
1,but die proposed rule of June 10,
1992, did not indicate who is
responsible for paying for the printing
and postage of these forms. State
legislative action often is required to
charge a fee, covering distribution and
administrative costs, but legislatures are
frequently reluctant to impose

additional fees. Concern that the
Proposed Rule was perceived to transfer
administrative and fiscal responsibility
tothe States for a program that is
primarily a Federal responsibility was
expressed by the States of Louisiana,
Pennsylvania, South Carolina, and
South Dakota.

Service Response: The Service is
sympathetic to these problems, but the
Federal financial contribution to this
joint endeavor will be dependent on the
Service budget. The Service should not
fund portions of State hunting licenses.
The Service views the issuing of
hunting licenses and permits to be a
State responsibility. A Federal permit
systemwould duplicate State systems
and would not be in the interest of
either the States or the Service.
However, the Service is seeking
suggestions on methods of providing
States with technical assistance to help
themacquire the required information
and will enter into cooperative
agreements to solve implementation
problems as they arise.

2. ImpactofProcedures on State
Wildlife Agencies

Comments: Concern that the required
procedures would result in major
chaiiges to State license procedures was
expressed by the Atlantic Flyway
Council and States of Arizona,

Delaware, Maryland, North Carolina,
Pennsylvania, and Washington. On the
other hand, there was general agreement
that the information was necessary.
Problems in obtaining the cooperation
of State license vendors were

anticipated by the States of Illinois,
Minnesota, Montana, North Carolina,
and South Dakota. The requirement for
license vendors to return names and
addresses within 5 days was considered
unrealistic by the Atlantic Flyway
Council and the States of Delaware,
lllinois, lowa, Maryland, Minnesota,
Montana, Nevada, North Carolina,
South Dakota, and Wisconsin. The
States of Delaware and Maryland said
that their 30-day reporting requirement
was seldom met. Illinois indicated that
less than 30% of their vendors provided
names and addresses for their State
survey. Minnesota said that they had
virtually no means to force compliance
mproducing hunter names.

Consequently, 48% of the names and
addresses for their State survey came
from an area where only 29% of the
licenses were sold. The use of separate
name and address cards was suggested
by the States of Arizona, Florida, lowa,
Maryland, Minnesota, Missouri,
Montana, North Carolina, and
Washington. Arizona doubted that the
Service could contact hunters prior to
season opening dates. The use of names
and addresses from the previous year’s
licenses was suggested by the States of
Illinois and Wisconsin. Louisiana
indicated that they would not be able to
provide a count of the number of
migratory bird hunters by April 15,
while the States of lowa and Wisconsin
felt that the count was redundant if the
Service has the names.

Service Response: The Service will
continue to work with States during the
initial period to identify ways of
minimizing the impact on State
procedures. To reduce memory bias, it
is important to provide hunters with
record forms as soon as possible after
they start hunting each year so that
hunters do not forget the dates,
counties, and bag for individual trips.
Two alternatives are being considered:
(1) Providing names and addresses
weekly (postmarked within 5 working
days) and (2) providing the previous
year’s names and addresses in time to
send record forms before the season and
also providing, on a monthly basis, the
current year’s names and addresses of
hunters who did not buy a license the
previous year. Paper name and address
forms may be sent to the Service for data
entry if acceptable machine-scannable
forms are used. Separate forms have the
advantage of separating the financial
accounting for licenses from the
collection of names and addresses but
have the disadvantage of requiring
duplicate forms and increasing printing
and handling costs. The count of the
number of migratory bird hunters is
necessary because harvest is estimated
by multiplying the average bag by the
number of hunters. The count is needed
by April 15 in order that harvest
estimates can be provided prior to the
June migratory bird hunting regulations
meetings and associated public hearing.
If license vendors promptly supplied
the names and addresses of all
migratory bird hunters, the count could
be obtained from that source. However,
some States have suggested that vendor
cooperation will be a problem, and an
independent count would provide a
check on the cooperation of license
vendors.
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3. Level o fParticipation by all Migratory
Bird Hunters

Comments: The Atlantic Flyway
Council and the States of Florida,
lllinois, Louisiana, Michigan, North
Carolina, and Wisconsin felt that those
hunters who are not required to obtain
an annual State hunting license (e.g.
junior hunters, senior hunters, lifetime
licensees, landowners) should not be
required to participate. lllinois said that
about 20% of their hunters do not
require annual licenses. North Carolina
indicated that a large proportion of their
most active hunters have lifetime
licenses. They also do not have current
addresses for older citizens or the
disabled who do not require annual
licenses, and they do not know how
many are still active. Missouri strongly
supported the requirement to annually
provide names and addresses. North
Carolina suggested that States provide
the names and addresses of a random
sample of their migratory bird hunters
instead of all the names and addresses.

Service Response: Excluding those
hunters who are not required to obtain
an annual State hunting license from the
Program also excludes their harvest
from the estimates. The importance of
their harvest depends on how many
hunters are excluded and on the number
of birds they bag. The comments
indicated that excluding these hunters
may result in serious bias. The Service
is estimating the effect of excluding
these hunters and would appreciate any
information that may be available.
Minimum survey standards are being
developed. One suggestion is to allow a
class of hunters to be excluded from
participating in the Program if (1) it is
periodically demonstrated that only
minimal bias in the estimates results
from their exclusion or (2) a statistically
sound alternate sampling procedure is
implemented. It is anticipated that
essentially all migratory bird hunters
would be included in the sampling
frame, although annual participation
would not be required if a list of names
and current addresses were available
from another source. For example, if
lifetime licensees and senior hunters
provided their driver’s-license numbers
and if the motor vehicles department
maintained a current address list that
was available to the wildlife agency,
these hunters could be sampled from
this list of hunters.

4. Type of Information Provided by
Hunters

Comments: The license vendors
would ask questions about the kinds of
birds hunted the previous year and
about the numbers of birds bagged. The
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States of Florida, lowa, Louisiana, and
Montana suggested that the questions be
simplified. Louisiana suggested
allowing hunters to furnish their
driver's-license number instead of their
name and address.

Service Response: It is important to
identify those hunters who hunt
infrequently hunted species. It would be
impractical to survey the harvest of
these species without first identifying
those who hunt them. The question
about the bag of dudes, geese, doves,
and woodcock is needed to reduce the
cost of surveys through stratification.
Identifying the few hunters who bag
most of the birds will allow the survey
to sample them at a higher rate,
reducing the number of questionnaires
without biasing the results. The Service
agrees that allowing hunters to furnish
driver’s-license numbers instead of their
names and addresses would reduce the
burden on hunters and license vendors
and would facilitate data entry. Driver's*
license numbers will be accepted, if the
State can promptly provide the names
and addresses of selected hunters and if
the license vendors ask the hunters to
provide their addresses if the addresses
on the licenses are not current.

5. UseofNamesand Addresses

Comments: The Atlantic Flyway
Council believed that the States should
have access to the list of names and
addresses. The States of Missouri and
Pennsylvania stated that the States
needed the option to conduct statewide
surveys using names that may overlap
with Federal surveys.

Service Response: If States collect
names and addresses under State
authority, the Federal requirement will
not apply to State uses of these names
and addresses. The Service discourages
asking an individual hunter to
participate in more than one survey and
will cooperate with States to avoid
overburdening individuals.

6. Scheduling o f State Participation

Comments: The Atlantic Flyway
Council suggested that the Service
consult with the separate States prior to
assigning them an entry year.

Service Response: The Service will
consult with the States. To avoid
operational problems in implementing
the Program, it is necessary to phase-in
the Program with about 1 million
migratory bird hunters added each year
for 5 years. The suggested
implementation schedule was published
in the Federal Register on June 10,
1992, (57 FR 24736).

7. SurveyProcedures

Comments: Michigan suggested that if beer21 accepted through September 16,

hunters were sampled separately in
each State they hunted, tne questions
could be limited to those applicable to
the species hunted in the State. They
also suggested allowing the
restructuring ofthe questions to
facilitate the use of point-of-sale
terminals. South Dakota suggested that
a standardized validation should be
adopted. The need to improve the
survey procedures was noted by the
States of lllinois and Missouri, and the
Humane Society of the United States.
The Humane Society of the United
States urged the Service to estimate the
illegal take of migratory birds.
Pennsylvania was concerned that the
lack of data-collection standards would
compromise data quality. The North
American Wildlife Foundation
suggested a national bird-tagging
program.

Service Response: The Service
seriously considered the suggestion to
sample hunters separately in each State
they hunt because it would simplify the
questions and avoid the necessity of
asking about the hunting of species that
do not occur in the State. It would also
eliminate the need to ask if the hunter
had previously participated in the
Program in anotner State. That question
would be difficult because the hunter
may not know the answer if
participation is included with a State
license. However, sampling hunters
separately would require them to pay a
separate fee in each State that requires
a fee. Consequently, hunters will be
sampled once to avoid requiring
individuals to pay more than one fee for
the Program per year. The questions
were designed for paper forms and
could be simplified for point-of-sale
terminals if equivalent information was
provided. The Service is implementing
improved survey procedures with both
the current Waterfowl Harvest Survey
and the proposed Migratory Bird
Harvest Survey (details are available on
request). The Service shares the concern
about data quality and will cooperate
with the States in developing quality-
control procedures. Tagging programs
are useful for limiting harvest, but it is
not clear how such a program could be
used to estimate harvest without a
costly and burdensome check-station
program.

8. Extending Comment Period

Comments: South Carolina suggested
that the final rule be postponed until
mid-August to allow time for States to
discuss the Program during the
upcoming Flyway meetings.
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Service Response: Commentshave H °
W
9. Public Information N eeds fli

Comments: The need to inform flb
hunters and license vendors about the |
Program was identified by Washington |
and the Wildlife Legislative Fund of
America. f

Service Response: The Service B
concurs with the need for a public- f
information effort and is providing a |
video and a draft of a popular cuticle |
explaining the Program. fl 3

10. Indian Tribes

Comments: The Hoopa Valley Tribe |
noted that Federally-recognized Indian |
tribes and their members are free to fl
exercise reserved fishing and hunting  f | !
rights, including the right to hold fl8
managed hunts for nonmembers within j
their reservations unencumbered by
State regulation. Consequently, the fl1
Tribe requested that the rulemakingbe |
changed to indicate that the State of
California lacks authority to administer
the Program on tribal lands.

Service Response: The Service
recognizes the sovereignty of Indian fli
tribal governments and supports their ~ fl
right of self-determination and self-
government. Nothing in this or earlier  f1
Federal Register documents was meant
to imply that the Program can or should
be administered by States for the Tribes.
Many Tribes have their own fish and
wildlife programs.

Many Indian Tribes have strong
cooperative relationships in game
management with the State in which the
tribal lands are located. The Service
enthusiastically supports these
cooperative management efforts because
they better serve the long-term interests
of migratory game bird conservation and
hunting. In the interests of migratory
bird resource protection, the Service
would like to have the TYibes participate
in this expanded Harvest Information
Program. The Service will explore
inclusion of tribal governments in the
Program and may men propose such
action in a future Federal Register
document.

/
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f
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11. Inclusion o f Crows

Comments: Arizona suggested that
crow hunting should be included in the
survey. Missouri suggested excluding
crows from the Program until it is fully
operational, primarily because season
dates unduly complicate distribution
and collection of materials from
vendors. Unified Sportsmen of
Pennsylvania strongly opposed
inclusion of crows and grackles because
crows cause damage to crops and
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communities and because crow hunting
encourages youth to take up sport
hunting. Kelly McPhillips, South Dakota
Gare, Fish, and Parks Department,
thinks it is important to monitor die
harvest of crows.

Service Response: The Service
decidedto limit the Program to
migratory game birds, because there
doesnot appear to be a critical need for
hanest information on crows and
because the long season would make it
difficult to gather information on other
migratory birds.

12 ReleaseofNames and Addresses

Comments: The South Carolina
Waterford Association and the
International Crane Foundation
suggested that the Service keep an
updated list of names and addresses of
al migratory bird hunters and make the
listavailable to conservation
organizations working to enhance our
migratory bird populations.

Service Response: In the interest of
protecting individuals’ privacy and
encouraging participation, lists of the
nanes and addresses of migratory game
birdhunters will not be released to non*
governmental organizations.

13 Comments From Individuals

Comments: Steven Anderson was
concerned that the Service is becoming
anti-hunting, especially on wildlife
refuges. Steven Sheriff supported the
Program and stressed the importance of
annually including all migratory bird
hunters and the importance of reducing
menmory bias;

Service Response: The Service views
hunting as a legitimate recreational
activity where and when wildlife
populations are sufficiently healthy to
support that activity. In order to
determire the "health” of the
populations and appropriateness of
seasons and bag limits, the Service and
States must have reliable harvest
informetion. Further, the Service views
hunting as a viable wildlifo-
managenent tool, under the appropriate
circumstances. In addition, the Service
tdespride in the fact that it has the lead
torthe hunting portion ofthe Secretary
ofthe Interior’s “Enjoy Outdoors
Amrerica” initiative, which is a program

promoteand enhance the responsible
weof Federal lands for recreational

H Useof “Harvest Indices”

Comments: Vernon L. Wright,
Louisiana State University, suggested
mianindex which is repeatable from
57 toyear is adequate, and that a

®mndable harvest estimate is not
“ded. He believed that there will be

a problem requiring the participation of
junior and senior hunters, as well as
certain other groups of hunters. With an
index, these groups could be omitted as
long as the harvest is consistent among
groups.

Service Response: The Service does
not agree that a “harvest index” that
excludes certain groups of hunters
would be adequate unless it can be
shown the harvests of these groups is
negligible. The use of an index assumes
that the success of omitted hunters is
the same as (or proportional to) the
success of the included groups. That
assumption is questionable because
different groups of hunters may be
influenced differently by changing
hunting conditions. Even if the
assumption is valid, it would he
difficult to defend the harvest index and
to demonstrate that the success of
hunters excluded from the survey was
proportional to those who were
included.

NEPA Consideration

The establishment of this Harvest
Information Program and options have
been considered in the “Environmental
Assessment: Migratory Bird Harvest
Information Program.” Copies of this
document are available from the Service
at the address indicated under the
caption FOR FURTHER INFORMATION
CONTACT.

Regulatory Flexibility Act, Executive
Order 12291, and the Paperwork
Reduction Act

A Determination of Effects, approved
by the Assistant Secretary for Fish and
Wildlife and Paries on June 14,1991,
concluded that the establishment of a
Migratory Bird Harvest Information
Program was not a "major” rule and, as
such, was not subject to Regulatory
Analysis under Executive Order 12291.
Itwas also concluded that the rule
would not have a significant effect on a
substantial number of small entities
under the Regulatory Flexibility Act 5
U.S.C. 601 et seq.

This rule will eventually affect about
5 million migratory game bird hunters
when it is fully implemented. It will
require migratory game bird hunters to
supply their names, addresses, and
other necessary information in order
that they can be sampled for d voluntary
national harvest survey. Hunters will be
required to have evidence of current
participation in the Program on their
person while hunting migratory game
birds.

The States may require a small
handling fee to compensate their
hunting-license vendors and to cover
their administrative costs. Many of the
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State hunting-license vendors are small
entities, but this rule should not
economically impact those vendors.
Only migratory game bird hunters,
individuals, would be required to
provide this information, so this rule
should not adversely affect small
entities.

The collection of information
contained in this rule has been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1018-
0015. The information is required from
hunters to obtain the benefit of hunting
migratory game birds.

The public reporting burden for this
collection of information is estimated to
average 0.015 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Comments regarding the burden
estimate or any other aspect of these
reporting requirements should be
directed to the Service Information
Collection Clearance Officer, MS-24
ARLSQ, Fish and Wildlife Service,
Washington, DC 20240, or the Office of
Management and Budget, Paperwork
Reduction Project 1018-015,
Washington, DC 20503.

Executive Order (EO) 12612—
Federalism

The regulations do not have
significant federalism effects as
provided in EO 12612. Due to the
migratory nature of certain species of
birds, the Federal Government has been
given responsibility over these species
by the Migratory Bird Treaty Act of
1918. State harvest surveys presently
cannot provide adequate national
estimates of migratory game bird
harvests for the following reasons: Some
States do not now conduct annual
harvest surveys or maintain accessible
lists of hunter names and addresses.
Comparable information is not available
from all States because States have
different licensing laws regulating who
must buy a hunting license and different
survey procedures. The harvest of those
hunters who can legally hunt without
an annual State license is excluded from
State estimates. Hunters might buy more
than one type of license in a single State
and might buy licenses from more than
one State, introducing duplication
problems. Currently, many State license
lists are not available in time to permit
distribution of hunter records early in
the hunting season. Budget constraints
often prevent States from conducting
harvest surveys during certain years or
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could cause some States to eliminate
them completely.

These rules do not have a substantial
direct effect on fiscal capacity, change

the roles or responsibilities of Federal or

State Governments, or intrude on State
policy or administration. Therefore,
these regulations do not have significant
federalism effects and do not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. In fact, the Service would
cooperate with States in providing
surveys to meet special management
needs, and increased cooperation
between Federal and State Agencies
would reduce duplication of survey
efforts.

Executive Order 12360—Taking of
Individual Property Rights

Executive Order 12360 discussed
guidelines for the taking of individual
property rights. These rules, authorized
by the Migratory Bird Treaty Act, do not
affect any constitutionally-protected
property rights. These rules would not
result in the physical occupancy of
property, the physical invasion of
property, or the regulatory taking of any
property.

Authorship

The primary author of this proposed
rule is Paul H. Geissler, Chief, Branch of

Surveys, working under the direction of
Thomas J. Dwyer, Chief, Office of
Migratory Bird Management.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements.
Transportation, Wildlife.

For the reasons set out in the
preamble, 50 CFR part 20 is amended as
set forth below.

PART 20— MIGRATORY BIRD
HUNTING

1. The authority citation for part 20 is
revised to read as follows:

Authority: 16 U.S.C. 703-711, 712, and 742
a-d and e-j.

2. Section 20.20 is added to subpart
C to read as follows:

§20.20 Migratory Bird Harvest information
Program.

(@  The collections of information
contained in § 20.20 have been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1018-
0015. The information will be used to
provide a sampling frame for the
national Migratory Bird Harvest Survey.
Response is required from hunters to
obtain the benefit of hunting migratory
game birds. Public reporting burden for
this information is estimated to average
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0.015 hours per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
the Service Information Collection
Clearance Officer, MS-224 ARLSQ, Fish
and Wildlife Service, Washington, DC
20240, or the Office of Management ad
Budget, Paperwork Reduction Project
1018-0015, Washington, DC 20503.

(b) Each person hunting migratory
game birds in California, Missouri, and
South Dakota shall have given his or her
name, address, and date of birth to the
respective State hunting licensing
authority and shall have on his or her
person evidence, provided by that State,
of compliance with this requirement.

(c) Nothing in paragraph (b) of this
section shall apply to hunters on
Federal Indian Reservations or to tribal
members hunting on ceded lands.

Dated: December 23,1992.

Mike Hayden,

Assistant Secretaryfor Fish and Wildlifeand
Parks.

IFR Doc. 93-6372 Filed 3-18-93; 8:45 am]
BILLING CODE 4310-66-P



Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
pupose of these notices is to give interested
persons an opportunity to participate in the
rde making prior to the adoption of the final
rues.

FARM CREDIT ADMINISTRATION

12CFR Part 611
RiN3052-AB22

Organization; Reorganization
Authorities for System institutions

AGENCY; Farm Credit Administration.
ACTION; Proposed rule.

SUMMARY; The Farm Credit
Administration (FCA), by the Farm
Credit Administration Board (Board),
proposes for public comment
amendments to the regulations
governing the procedure by which
certain Farm Credit System (Farm Credit
or System) institutions may terminate
their Farm Credit status. The
amendments would expand the
application of the regulations to all
System associations, add provisions that
would apply to the termination of one
ormore associations whose assets and
direct loan horn the district bank
constitute a significant proportion of the
assets and direct loans in the district,
and make technical and conforming
revisions. The FCA also proposes for
public comment regulations governing
dieprocedure by which Farm Credit
hanks may terminate their Farm Credit
status. The Agricultural Credit Act of
1987 (1987 Act), enacted on January 8,
1988, amended provisions of the Farm
Oredit Act of 1971 (1971 Act) by
establishing a procedure under which a
farm Credit institution may terminate
its Farm Credit status by becoming
chartered as a financial institution

under other Federal or State authority.
The Food, Agriculture, Conservation
and Trade Act Amendments of 1991
(1991 Act), enacted on December 13,
1991, amended the 1971 Act by
extending the length ofthe FCA'’s
reviewperiod for the approval of
disclosure information relating to
terminations and other corporate
restructuring. The Farm Credit Banks

~ Associations Safety and Soundness
Actof1992 (1992 Act), enacted on
tktober 28,1992, further amended the
1971 Act by adding clarifying

provisions for repayment of certain
types of debt obligations. The 1971 Act,
as amended, imposes certain
requirements on an institution seeking
to terminate its status as a Farm Credit
institution; authorizes the FCA to
impose by regulation such other
conditions as the FCA considers
appropriate; and requires the FCA to
promulgate regulations providing for the
repayment of certain System assistance.

DATES: Comments must be received by
April 19,1993.

ADDRESSES: Comments should be
submitted in writing, in triplicate, to
Patricia W. DiMuzio, Division Director,
Regulation Development Division,
Office of Examination, Farm Credit
Administration, McLean, Virginia
22102-5090. Copies ofall
communications received will be
available for examination by interested
parties in the Regulation Development
Division, Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT:

Robert S. Child, Policy Analyst, Office
of Examination, Farm Credit
Administration, McLean, VA 22102-
5090, (703) 883-4498, TOD (703) 883-
4444,

or

Rebecca S. Orlich, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TOD
(703) 883-4444.

SUPPLEMENTARY INFORMATION:
I. Introduction

On December 18,1989, the FCA
published an Advance Notice of
Proposed Rulemaking (ANPRM) (54 FR
51763) requesting comments on the
manner and process for implementing
the new termination procedures under
the 1971 Act. Based on a consideration
of comments received in response to the
ANPRM and other relevant factors, the
FCA decided to promulgate one set of
regulations for associations whose
investment in the bank and whose
direct loan from the bank constitute 25
percent or less of the investment and
direct loan (referred to herein as “Small
Associations”) and another set of
regulations for banks and for other
associations, of any combination of
associations seeking to terminate
together, whose aggregate investments
and loans exceed the 25-percent level
(which associations are referred to
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herein as “Large Associations™). On July
12.1990, the FCA published for public
comment (55 FR 28639) proposed
amendments to 12 CFR part 611 relating
to the termination of Farm Credit status
of Small Associations. Final regulations
were adopted by the Board on January
23.1991, were published in the Federal
Register on January 30,1991 (56 FR
3397), and became effective on March
11.1991, The Board now proposes
amendments to those regulations that
would extend their application to Large
Associations, impose additional
requirements on Large Association
terminations, and make technical and
conforming revisions. The Board also
proposes new regulations applicable to
the termination of Farm Credit Banks
(FCBs) and hanks for cooperatives (BCsJ.

The proposed regulations would
implement sections 7.10, 7.11,
6.9(e)(3)(C)(ii), 6.26(d)(1)(C) (iv) and (v),
and 6.26(c)(5) (E) and (F) of the 1971
Act. Section 7.10 provides that a Farm
Credit institution may terminate its
Farm Credit status if it satisfies the
following requirements:

(1) A 90-day advance notice to the
FCA;

(2) Approval by the FCA Board;

(3) Approval by a Federal or State
authority of a charter for a commercial
bank, savings and loan, or other
financial institution;

(4) The payment by the institution of
the amount by which total capital of the
institution exceeds 6 percent of its
assets, such payments to be made to the
Farm Credit System Insurance Fund if
termination occurs after 1991,

(5) The payment or adequate
provision for the payment of all
outstanding debt obligations of the
institution;

(6) Approval of the termination by a
majority of the stockholders of the
institution voting, in person or by
written proxy, at a duly authorized
stockholders’ meeting, held prior to
giving notice to the FCA Board; and

(7) The fulfillment of such other
conditions as the Board, by regulation,
considers appropriate.

Section 7.11 requires that any plan of
termination, together with all
information that will be distributed to
the stockholders, must be submitted to
the FCA Board for approval prior to the
stockholder vote. If the plan is
disapproved by the Board, the letter of
disapproval must specify the reasons for
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such disapproval. The 1991 Act
amended this section to increase the
time period for the FCA'’s review of the
plan from 30 days to 60 days.

In addition, the 1992 Act amended
sections 6.9(e)(3)(C)(ii), 6.26(d)(I)(G)(iv)
and 6.26(c)(5)(E) of die Act to require
any terminating bank to pay to the Farm
Credit System Financial Assistance
Corporation (FAC) the estimated present
value of the bank’s proportionate share
of the Systemwide repayment
obligations for FAC payments of: (1)
Certain Capital Preservation
Agreements; (2) merger assistance,
eligible borrower stock retirement, and
expenses of the Farm Credit System
Assistance Board and the FAC; and (3)
reimbursements to the Department of
the Treasury for interest payments made
to the FAC. Furthermore, under
amended sections 6.26(d)(I)(C)(v) and
6.26(c)(5)(F), terminating associations
must pay to their affiliated FCB a
proportionate share of the present value
of all of the bank’s estimated future FAC
repayments, excluding the assistance
associated with the Capital Preservation
Agreements.

The proposed regulations would add
new subparts Q and R to part 611.
Subpart Q would contain the
termination requirements for FCBs
terminating alone and FCBs terminating
together with one or more associations.
The subpart would incorporate by
reference many of the provisions of
subpart P and would have additional
provisions relating to the calculation of
the exit fee; divestment of Systemwide
obligations on which the terminating
bank is the primary obligor; and
provision for satisfaction of joint and
several liability on consolidated and
Systemwide obligations. New subpart R,
containing provisions applicable to
terminations of BCs, would incorporate
by reference many, of the provisions of
subpart P, as well as provisions of
subpart Q relating to Systemwide
obligations and FAC repayments.

The existing regulations in subpart P
would be revised to be applicable to all
associations and to reflect the
amendments to section 6.26 of the 1971
Act for FAC repayments by associations
and the amendment to section 7.11 of
the 1971 Act increasing the time period
for the FCA'’s review of disclosure
documents to 60 days. Provisions
applicable when a Large Association
proposes to terminate would be added.
The term “terminating association” has
been revised to read “terminating
institution” throughout the subpart
because many of the provisions in
subpart P would be incorporated by
reference in proposed subparts Q and R.
Technical and clarifying revisions have

also been made to the existing
regulations.

In drafting these proposed
regulations, the FCA has taken into
consideration the comments received in
response to the ANPRM that relate to
the termination of banks and the effect
of the termination of Large Associations
on the districts in which they are
located. Comments on these issues were
received from the then existing Federal
Farm Credit Corporation of America
(FCCA) on behalf of its member System
banks and the Farm Credit Banks
Funding Corporation (Funding
Corporation), two law firms on behalf of
several System associations, one FCB,
and one trade association representing
community banks.

Below is a section-by-section
explanation of the proposed regulations,
together with a discussion of relevant
comments received in response to the
ANPRM.

Il. Section-by-Section Analysis

A. Subpart P—Termination ofFarm
Credit Status—A ssociations

1. Section 611.1200—General—
Applicability

Paragraph (c) of this section and
references thereto would be deleted, so
that this subpart would be applicable to
all Farm Credit associations.

2. Section 611.1205—Definitions

Section 611.1205 would be amended
to add definitions for “Large
Association” and “viability.” A Large
Association would be defined as an
association whose investment in the
FCB in its district is in excess of 25
percent of the bank’s capital as
computed according to generally
accepted accounting principles (GAAP)
or whose direct loan from the district
FCB is in excess of 25 percent of the
total loans of the bank. The definition
would also include any two or more
associations with the same affiliated
FCB that seek to terminate together (or
within 6 months of each other) and
whose aggregate investments in the FCB
or direct loan from the FCB exceeds the
25-percent level. "Viability” would be
defined as the ability to sustain or
commence profitable operations.

The proposed definition of GAAP is
different from the definition in the
current regulations in that the provision
regarding the FCA'’s authority to
interpret how GAAP should be applied
has been deleted. In proposed
§611.1240, language has been added
providing that the FCA may prescribe
an accounting principle that is no less
stringent than GAAP if the application
is consistent with the objective of
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ensuring that the exit fee be calculated
on a fair and reasonable basis.

3. Section 611.1210—Advanced
Notification

Proposed §611.1210(b)(1) would
require the terminating institution to
send a certified copy of the
commencement resolution to both the
FCA and the Farm Credit System
Insurance Corporation (FCSIC). Section
611.1210(b)(2) has been revised to
clarify that the brief announcement to
all holders of equity must specify the
effect of termination on the borrower’s
stock and on any borrower rights.

4. Section 611.1212—Filing Date of
Termination Application

The Board proposes to revise
§611.1212(c) to provide that the FCA
shall disapprove a termination
application if the filing date that would
otherwise be assigned pursuant to
§611.1212(a) would be less than 60
days after the FCA was notified by the
terminating institution that it was
contemplating the termination of its
Farm Credit status. The current
regulation provides for the filing date to
be no earlier than 60 days after the FCA
was notified, even if the filing date
would otherwise be earlier. The change
is proposed in order to eliminate any
uncertainties.about when the review
period begins.

5. Section 611.1215—Farm Credit
Administration Review and Approval
and Section 611.1220—Voting Record
Date and Stockholder Approval

Pursuant to the change in section
7.11(a)(2) of the 1971 Act made by the
1992 Act, the FCA review period for the
termination application would be
changed from 30 days to 60 days in
paragraph _(b) of §611.1215 and in
paragraph (a) of §611.1220. In addition,
paragraphs (e) and (f) of §611.1215 have
been revised to remove redundancies
and to clarify that if a reconsideration
vote is held, termination may occur no
earlier than 15 days after the vote.

6. Section 611.1240—EXxit Fee

Paragraph (b) of this section would be
revised to delete the reference to the
Farm Credit Assistance Fund, since
payment of the exit fee was to be made
to the Assistance Fund only until 1992,
In the future, exit fee payments will be
made only to the Farm Credit System
Insurance Fund.

Paragraph (e) includes the authority of
FCA to prescribe an accounting
principle as explained in number 2
above. Paragraph (e)(2), was amended
by adding “or subtractions from
liabilities” in order to clarify that the
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FCA may review any type of transaction
outside of the ordinary course of
business that may affect the exit fee.

Paragraph (i) is proposed to be added
toallow certain tax liabilities and
payments to the FAC to be deducted
fromthe exit fee. These liabilities would
not be booked as of the computation
date, but would become liabilities at the
time of termination due to the decision
toterminate. This change was made in
part because of the 1992 Act
amendments to the 1971 Act providing
for the payment of certain FAC
obligations prior to termination. In
addition, effective for the fiscal year
beginning after December 15,1992, a
newaccounting treatment (Statement of
Financial Accounting Standards No.
109) requires institutions to recognize a
tax liability on any patronage
distribution from an FCB to taxable
associations regardless of whether it is
received in cash. Prior accounting rules
generally did not require the recognition
ofany tax liability until the patronage
was received in cash by the taxable
association. Accordingly, no tax liability
has been provided for the cumulative
amount of allocated equities received by
ataxable institution that have not been
“redeemed” by the institution, prior to
the date of implementation of the new
accounting rules. The Board concluded
that the net value of such patronage
should be the same, whenever received,
and has therefore determined that it
would be appropriate in these
termination regulations to calculate
capital based on the after-tax impact of
all patronage distributions.

7. Section 611.1250—Repayment of
Debts *;

New paragraph (e) would be added to
8611.1250 to provide for the payment of
aportion of the present value of the
FCB’s share of certain System FAC debt
repayment obligations as of the quarter
ended prior to the submission of the
application. Pursuant to section 6.26
(©®)® and (d)(1)(C)(v) of the 1971 Act,
asamended by the 1992 Act, the
terminating association's share is based
onthe association’s retail loan volume
relative to the retail loan volume of the
hank and its affiliated associations had
the association remained in the System,
fnd payment is made to the affiliated
hank. The proposed regulation would
also provide that the terminating
association would pay a portion of the
FCB's estimated future share of non-
Treasury-paid interest. The present
value calculations would be made by
the FAC.

8. Section 611.1260—Dissenters’ Rights

Paragraph (c) of existing §611.1260
requires a terminating institution to
issue subordinated debt in the successor
institution for the excess above par or
stated value of a dissenting
stockholder’s stock or participation
certificates. This paragraph is proposed
to be amended to permit the successor
institution to pay cash or a combination
of cash and subordinated debt for the
amount in excess of par or stated value.
The terminating institution would
continue to be required to pay cash in
an amount up to the par or stated value.
This change is intended to give the
institution more flexibility in how it
retires the interests of dissenting
stockholders. In addition, the Board
proposes to add new paragraph (g) to
require that the interests of dissenting
stockholders be retired on or before the
termination date.

9. Section 611.1275—Termination of
Large Associations

Proposed §611.1275 contains
additional requirements that would
apply when a Large Association, as
defined, proposes to terminate.
Commenters were divided about
whether there should be special
provisions when association
terminations would have a major impact
on the remaining district institutions.
Two commenters representing
associations stated that there should be
no special provisions because the
borrowers would have voted to
terminate and because the free market
and competition should enable
institutions to thrive and prosper. An
FCB commented that a bank termination
need not be delayed pending
replacement of the bank; rather, interim
financing should be arranged until a
permanent replacement bank is
selected. The FCCA commented that it
is clearly appropriate to consider the
effect of a termination on the remaining
institutions, and stated that interim
arrangements should be made to ensure
continuing service to the affected
territory.

The FCA, in its role as safety and
soundness regulator of the System, is
concerned about the effect of the
termination of a Large Association on
the financial health of the FCB and non-
terminating associations in the Large
Association’s district and believes that
an analysis of the viability of such
remaining institutions must be
undertaken as soon as possible in the
termination process. The FCA would,
therefore, in consultation with the
FCSIC, prepare an analysis of the effect
of the Large Association’s termination
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on the viability of the district. Such
analysis would take into account
various factors, including how the cost
of funds would be affected if a new
institution were chartered to take over
the territory of the terminating
association rather than expanding the
territory of an existing association, and
the potential for achieving a reasonable
market share in the territory. The FCA
may contact other institutions in the
same district and request additional
information to be used in the analysis.
This information would be required to
be submitted to the FCA within 10
business days of the FCA’s request in
order to be considered in the FCA
analysis, unless a longer period is
permitted by the FCA.

B. Subport Q—Termination ofFarm
Credit Status—Farm Credit Banks

1. Section 611.1300—Applicability and
Definitions

Proposed § 611.1300 would provide
that subpart Q is applicable to the
termination of. Farm Qredit Banks. It
would also incorporate by reference the
definitions in proposed §611.1205 of
subpart P except for the definition of
“terminating institution.”

2. Section 611.1310—Advance
Notification

The advance notification procedures
in proposed §611.1310 are similar to
the procedures for associations in
proposed §611.1210. An FCB seeking to
terminate would be required to notify
the FCA, the FCSIC, other System
banks, the Funding Corporation, the
FAC, and the bank’s stockholders
within 5 days of the adoption of a
commencement resolution by the bank’s
board of directors. Affiliated
associations are required to notify
borrowers and prospective borrowers of
the effect that the bank’s termination
may have on their loans, including
whether the borrower would continue to
have any of the borrower rights
provided by the 1971 Act and FCA
regulations. The FCB would be required
to submit an estimate of its exit fee to
the FCA within 15 days after
submission of the commencement
resolution, and would also be required
to commence negotiations with other
Farm Credit banks on the satisfaction of
obligations on which the bank is jointly
and severally liable under section 4.4 of
the 1971 Act.

3. Section 611.1311—Filing of
Termination Application

This section would incorporate by
reference §611.1211 of subpart P of
these proposed regulations.
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4. Section 611.1312—Filing Date of
Termination Application

This section would incorporate by
reference paragraphs (a) and (b) of
§611.1212 of thé proposed regulations.
In addition, proposed paragraph (b) of
this section would provide that, if the
advance notification required in
§611.1310 isless than 90 days prior to
the filing date that would otherwise be
assigned to the termination application,
the FGA would disapprove the
application. During the 90-day period,
the FCA will make arrangements for
anotherbank to provide interim or
permanent service in the territory of the
terminating bank. Should such
arrangements be made in less than 90
days, the FCA would have the
discretion to redut» the 90-day period.

The FCA Board is proposing mis 90-
day period because it believes a
sufficient time period to find a
replacement bank for the district of the
terminating bank is necessary to be able
to assurethe adequate flow of
agricultural credit to the district. The
FCA does not believe that this 90-day
requirement would materially delay die
termination process, because a corporate
restructuring such as the kind of
restructuring that would be proposed by
a terminating bank is ordinarily a
lengthy process.

5. Section 611.1313—Selection of Farm
Credit Bank to Serve Territory

This section sets forth factors for the
FCA to consider in deciding which
remaining FCB or FCBs should be
reassigned the territory of the
terminatingbank. The factors would
include but not be limited to
prospective efficiencies; the preferences
of the associations in the district that do
not seek to terminate; bank
management; willingness of the bank to
purchase all the loans to the
associations; compatibility of
organization and operations; potential
market diversification; and geographical
proximity.

6. Section811.1315—Farm Credit
Administration Review and Approval

This section would incorporate by
reference §611.1215 of the proposed
regulations, which sets forth the time
periods for FCA review and preliminary
approval of the disclosure information
in the termination application, as well
as the conditions for final approval.

7. Section 611.1320—Voting Record
Date and Stockholder Approval

This section would incorporate by
reference the provisions of proposed
§611.1220, except that paragraph (c)(3)
and the provisions regarding dissenting

stockholders in paragraph (e) would not
be applicable in a vote for bank
termination.

8. Section 611.1325—Requirements for
Information Statement

This section would incorporate by
reference the provisionsof §611.1225 of
the proposed regulations, except that
paragraphs (h) and (s) would not be
applicable. In addition, die section
provides that other financing
institutions (OFIs) have the right to have
their FCB stock retired if they do not
wish to become stockholders in the
successor institution.

9. Section 611,1326—Prohibited Acts

This section would incorporate by
reference §611.1226 of the proposed
regulations, which prohibits a
terminating institution or persons
affiliated with it from making false
statements about the proposed plan of
termination.

10. Section 611.1330—Plan of
Termination

Proposed §611.1330 would
incorporate by reference the provisions
0f§611.1230 of the proposed
regulations.

11. Section 611.1335—Stockholder
Reconsideration

This section would incorporate by
reference 8611.1235 of the proposed
regulations and would clarify dial the
reference to 15 percent of the eligible
voting stockholders means, for a bank
termination, associations holding 15
percent ofdie voting shares of the
district

12. Section 611.1340—EXxit Fee

Paragraph (a) of this section would
provide that, for an FCB terminating
alone, the assets and capital that are
expected to be paid out or distributed to
the institutions remaining in the System
would be deducted from the assets and
capital of the bank before the exit fee is
computed. If, in connection with the
termination, loans or other assets with
reserves are paid back to the terminating
bank at above the net book value, the
amount of the excess will be added to
the surplus of the FCB. This would
include direct loans to non-terminating
associations that repay such loans on or
prior to termination. Once such
amounts are deducted, the computation
set forth in proposed § 611.1240 would
be utilized.

Paragraph (b) ofthis section would
provide that, when one or more
associations in a district are terminating
along with the FCB, the computation
would be made as follows. First, the exit
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fee of each tenninating association
would be computed in accordance with
proposed § 611.1240. Then the balance
sheet of the FCB, less the assets and
capital of the non-terminating
institutions, and the balance sheets of
the terminating associations would be
combined under GAAP, using cross-
elimination methods, and the exit fee of
the combined entity would be computed
in accordance with proposed
§611.1240. The exit fees of the
terminating associations would be
deducted from the exit fee of the
combined entity, and the FCB would be
responsible for paying the remainder.
Paragraph (c) would provide that an
OFI would have the same right as an
association to have its investment in the
FCB retired before the bank terminates,
and the investment of any OFIs
choosing to have their stock retired
would be deducted from the capital and
assets of the bank before the exit fee is
computed. Ifan OFI chooses instead to
become a stockholder in the successor
institution, the OFFs investment in the
FCB would be considered part of the
FCB’s capital in computing the exit fee.

13. Section 611.1350—Repayment of
Obligations

Proposed §611.1350 would contain
provisions for treatment of obligations
of the FCB. Paragraph (a) would provide
that certain obligations must be repaid,
or provisions for repayment must be
made, prior to termination; other
obligations would be assumed by the
successor institution. Paragraph (b)
would require the terminating bank to
provide for satisfaction of the portion of
issues of consolidated or Systemwide
obligations on which it is primarily
liable prior to termination. It is the
Board’s view that the 1971 Act does not
authorize the successor institution to
use Systemwide obligations as a source
of funding. However, most of the
outstanding Systemwide obligations are
not callable. Therefore, the proposed
regulation sets forth three methods by
which a terminating bank may satisfy
the obligations. First, the bank may
enter into an agreement withone or
more remaining System hanks under
which 6uch banks would assume
primary liability. Second, the
terminating bank may purchase, in the
open market, obligations in the amount
ofthe portion of an issue for which the
bank is primarily liable. Such
obligations would be canceled by the
Funding Corporation. Third, the
terminating bank may deposit funds
into a trust account that will.be
sufficient to pay the interest and
principal on the obligations when
payment is due.
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Anissue that arises only in the
context of a bank termination is how the
terminating bank can provide for
satisfaction of its off-balance-sheet joint
and several liability to investors in
Systemwide bonds and consolidated
notes and bonds outstanding on the
termination date, and its liability for
interest payments on the individual
obligations issued by banks operating
under the same title of the 1971 Act and
outstanding on the termination date.
Comments on this issue were sought in
the ANPRM, and the FCA received
comments from four respondents,
including the FCCA. Although one
commenter stated that it was unclear
what more could be required after a
bank had paid the debt on which it was
primarily liable, the other commenters
offered a number of thoughtful
suggestions regarding how to provide
for continuing contingent obligations to
bondholders in an orderly way. The
suggestions included: (1) Requiring the
terminating bank to enter into an
indemnification contract with
remaining banks that would be in effect
until obligations outstanding at the
termination date are retired, or the
decrease in the System’s spreading of
risk has been regained, or such other
time as the FCA may fix; (2) requiring
no specific arrangement at the time of
termination, but refunding any exit fee
payment to the extent that contingent or
unexpected liabilities occur or the
successor is otherwise required to make
unforeseen payments; and (3) leaving
the matter to the banks to resolve,
subject to FCA approval.

Tne Board believes that it is important
tohave an arrangement in place prior to
thetermination date specifying the
procedure by which the joint and
several liabilities of the terminating
bank will be addressed by the successor
institution. Although the existence of
the Insurance Fund significantly
decreases the likelihood that any bank
would ever in the future be called upon
tosatisfy another bank’s primary
obligations, there continues to be a
possibility that a call would be made. It
isthe Board’s view that flexibility
should be given to the banks to work out
anacceptable procedure, provided that
such flexibility does not result in the
remaining banks’ being able to impede
the termination.

Therefore, paragraphs (c) and (d) of
the proposed regulations would require
that, immediately following the
notification to the remaining banks of
the terminating bank’s intention to
terminate, the banks must enter into
negotiations over the satisfaction of the
terminating bank’s joint and several
liability on the outstanding consolidated

and Systemwide obligations. However,
should the banks be unable to reach an
agreement or the agreement is not
acceptable to the FCA, the FCA would
specify the terms of the agreement
according to a formula set forth in the
proposed regulations. The formula
would provide for the release of the
terminating institution from the joint
and several liability over time as notes
and bonds mature and are paid. The
terminating institution would commit
itself to payments if a default occurred
and the Insurance Fund were exhausted.
The FCA would review such an
arrangement as part of the overall
review and approval process.

The formula for determining future
payments would be based on the
following:

(1) Calculations would be made to
determine the percentage of the total
consolidated and Systemwide debt of
the System banks held by the
terminating bank. This percentage
would be used to determine the liability
of the successor institution on the
termination date.

(2) The computation date for this
formula would be chosen by the FCA,
but would be on or before the
computation date set forth in proposed
§611.1240(c). The date would be chosen
to reflect the typical debt relationship of
the terminating bank to the System as a
whole prior to the retirement of any
bonds made in connection with or in
anticipation of termination.

(3) This percentage would remain
constant but would be applied only to
debt outstanding on the termination
date. Therefore, the total debt amount
would decrease as issues mature and are
paid off.

(4) On the termination date, the debt
issued and outstanding for which the
terminating bank is jointly and severally
liable would be identified.

Paragraph (e) of the proposed
regulations would clarify that,
notwithstanding any agreement among
the banks to establish how calls would
be made by the FCA on defaulted
obligations, the terminating bank would
remain liable under section 4.4 of the
1971 Act for all of the issues
outstanding on the termination date
until such issues have been repaid.

As discussed above, the 1992 Act
requires a terminating FCB to pay to the
FAC the estimated present value of its
share of certain future repayments to the
FAC for obligations undertaken by the
FAC in connection with the Capital
Preservation Agreements, operating
expenses of the FAC and the Assistance
Board, and the Treasury-paid interest.
These requirements are set forth in
proposed paragraph (f). The Board also
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proposes that the terminating bank pay
the estimated present value of its share
of future payments of interest on the
Capital Preservation Agreements and
the interest on FAC debt not paid by the
Treasury. The Board believes that such
provisions are needed to meet the '
objectives of the 1992 Act to ensure that
terminating institutions do not escape
their liability for repayment of
assistance to the System. The proposed
regulation would provide that, as soon
as the FAC is notified that an FCB is
seeking to terminate pursuant to
proposed §611.1310, it must prepare an
estimate of the present value of the
terminating bank’s share of the FAC
repayment.

14. Section 611.1355—Retirement of
Equities

System institutions are not authorized
under the 1971 Act to hold equity
investments in entities that are not part
of the System. Therefore, paragraph (a)
of proposed § 611.1355 would require
an FCB to retire equities held by System
institutions that do not seek to terminate
along with the FCB.

The proposed regulation further
provides that, if an FCB has an
allowance for loan losses against a
direct loan or loans serviced by an
FLBA and such loans will be refinanced
at above net book value by another Farm
Credit institution, the amount of the
allowance would be considered as part
of the unallocated surplus of the FCB for
purposes of computing the value of the
FCB stock. The Board notes that it may
be appropriate to include the amount of
the allowance in the value of the stock
because, if the direct loan or loans
through the FLBA are refinanced, the
allowance would be eliminated. The
Board specifically seeks comment on
this part of the computation.

Paragraph (b) would require the
retirement of any preferred stock issued
by the terminating bank. Paragraph (c)
would provide an option to OFIs to have
their stock retired if the OFIs choose not
to be equity holders in the successor
institution. The stock of the OFIs would
be retired on the same basis as the stock
held by Farm Credit associations.

15. Section 611.1366—Loan Refinancing
by Borrowers

This section would be applicable to
borrowers from the FCB other than
System institutions and would
incorporate by reference §611.1266 of
the proposed regulations. Non-System
institution borrowers would include
OFls and eligible borrowers whose loans
were made through FLBAS acting as
agents for the FCB.
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16. Section 611.1375—Farm Credit
Administration Evaluation

This section would require the FCA to
evaluate die effect of termination on the
viability of the remaining institutions in
the System whenever assets of the
terminating epplicant(s) exceed 10
percent of die assets of the Farm Credit
System. Farm Credit banks and other
institutions remaining in the System
would be permitted, at their option, to
submit their own evaluation ofthe effect
of termination of another hank or banks.

C Subpart R—Termination o fFarm
Credit Status—Banksfor Cooperatives

1. Section 611.1400—Scope of Subpart

This section would provide that
proposed subpart R applies to the
termination of BCs.

2. Section 611.1405—Provisions
Applicable to Terminating Banks for
Cooperatives

Equity holders in a BC, in contrast to
equity holders in an FC8, are primarily
borrowers that are not other Farm Credit
institutions. This means that the
concerns that arise are similar or, in
many cases, identical to those that arise
when an association seeks to terminate.
Consequently, most of the provisions of
subpart P are applicable to the
termination of a BC. Therefore,
proposed §611.1400 would incorporate
by reference the provisions in proposed
subpart P with certain exceptions.
Those exceptions would be provisions
pertaining to the search for a
replacement bank {§ 611.1212(c)); the
retirement of FOB stock (8§ 61L 1255);
borrower rights (§8611.1270); and
viability issues in the context of a Large
Association termination (§611.1275).
Borrower rights provisions in the 1971
Act and regulations do not apply to
loans made by a BC because BCs do not
fall within the definition of “qualified
lend«:” in section 4.14A(a}(6) of the
1971 Act

In addition, this section would
incorporate by reference certain
provisions from proposed subpart Q of
part 611 pertaining to notification of the
Funding Corporation and other banks of
a EC’s intention to terminate
(8611.1310); the requirement that the
terminating bank agree with the other
banks on a procedure for the successor
institution to provide for satisfaction of
joint and several liability (8611.1350);
provisions for Systemwide repayment of
FAC assistance (§611.1350); retirement
of stock, if any, held by other Farm
Credit institutions (§611.1355); and
evaluation ofthe effect ofthe
termination of one or more institutions

whose assets exceed 10 percent of the
assets ofthe System (§611.1375).

ListofSubjects in 12 CFR Part 611

Agriculture, Banks, banking,
Organization and functions
(Government agencies), Rural areas.

Forthe reasons stated in die
preamble, part611 of chapter VI, title 12
of the Code of Federal Regulations is
proposed to be amended to read as
follows;

PART 611—- ORGANIZATION

1. The authority citation for part 611
continues to read as follows:

Authority: Secs. 1.3,1.13, 2,0, 2.10,3.0,
3.21, 4.12, 4.15, 5.9, 5,10, 5.17, 7,0-7.13,
8.5(e)of the Farm Credit Act; 12 U.S.C. 2011,
2021, 2071, 2091, 2121, 2142, 2183, 2203,
2243, 2244, 2252, 2279a-2279f-1, 2279aa-5(e);
secs. 411 and 412 of Pub. L. 100-233; 101
Stat. 1568,1638; secs. 409 and 414 of Pub.

L. 100-399,102 Stat. 989,1003 and 1004.

2. Part611 is amended by revising
subpart P to Tead as follows:

Subpart P—Termination of Farm Credit
Statue—Associations

Sec.

611.1200
611.1205
611.1210

General—Applicability.

Definitions.

Advance notification.

611.1211 Filing oftermination application.

611.1212 Filing date of termination
application.

611.1215 Farm Credit Administration
review and approval.

611.1220 Voting record date and
stockholder approval.

611.1225 Requirements for information
statement

611.1226 Prohibited acts.

611.1230 Plan of termination.

611.1235 Stockholder reconsideration.

611.1240 Exit fee.

611.1250 Repaymentof debts.

611.1255 Retirement of equities owned.

611.1260 Dissenters’ rights.

611.1266 Loan refinancing by borrowers.

611.1270 Continuation of borrower rights,

611.1275 Termination of Large
Associations.

Subpart P—Termination of Farm Credit
Statue—Associations

§611.1200 Generai—Applicability.

(a) Each institution is authorized, in
accordance with sections 7.10 and 7.11
of the Act, to terminate its status as a
Farm Credit institution. The regulations
in this subpart set forth the procedural,
disclosure, voting and approval
requirements applicable to such
termination. The Farm Credit
Administration may in its sole
discretion grant a waiver in writing from
any requirement of this subpart for good
cause shown.

(b) These regulations are applicable to
an association that seeks to terminate its
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status as a Farm Credit institution and
to become chartered as a bank, savings
and loan association, or other type of
financial institution under other Federal
or State law. In the event that a receiver
or conservator isappointed by the Farm
Credit Administration in the case ofa
voluntary or involuntary liquidation of
the institution the provisions of subpart
L ofthis part apply, end the provisions
ofthis subpart shall not apply.

8611.1205 Definitions.

For the purposes ofthis subpart, the
following definitions shall apply:

(&) Commencement resolution means
the resolution adopted pursuant to
§611.1210(a) to indicate the
commencement of the termination
process.

(b) GAAP means generally accepted
accounting principles, which is that
body ofconventions, rules and
procedures necessary to define accepted
accounting practice at a particular time,
as promulgated by the Financial
Accounting Standards Board and other
authoritative sources recognized as
setting standards for the accounting
profession in the United States. GAAP
shall include not only broad guidelines
ofgeneral application but also detailed
practices and procedures that constitute
standards against which financial
presentations are evaluated.

(c) Large Association means:

(1) An association whose investment
in its affiliated Farm Credit Bank is in
excess of 25 percent of the Farm Credit
Bank's capital as computed according to
GAAP or whose direct loan from the*
Farm Credit Bank is in excels of 25
percent of the total amount ofdirect
loans of the bank; or

(2) Two or more associations with the
same affiliated Farm Credit Bank that
seek to terminate within the same 6-
rnonth period and whose aggregate
investments in the Farm Credit Bank or
direct loans from the Farm Credit Bank
are in excess of 25 percent of the total
capital or direct loans of the Farm Credit
Bank.

(d) Viahility rnmxiS the ability to
sustain or commence profitable
operations exclusive of non-recurring
items.

(e) OFImeans other financing
institution, as that term is defined in
§614.4540(e) of this chapter.

(f) Reconsideration vote means the
vote at which the voting stockholders
reconsider whether to terminate the
terminating institution’s Farm Credit
status.

(9) Successor institution means the
institution to which the terminating
institution will convert when its Farm
Credit charter is revoked.
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([ Termihatingiinstittition Meansan
qudhgmehngtﬁgmwnmeﬂﬁ
dellsas a Farm Credit;institution;and
iobeGare ahartarsd as a*b&ik, savings
landlcanmssoemtton, or other type of
finandd; institution»

@) :Termination resolution means,the
resolution adopted pursuantto
&l1.1Zllia)'approving the applications
fatermination and anew charter and?
providing for submission;of the
termination proposaitto a stockholder
\ae»

() -Termination voté means the
stockholder?vote at which the
terminotiompraposalisfirstsubmitted
tothe voting stockholders for their

agoproval or disapproval..

$S11.120 Advance netttfsation.

@Aninstitution’s hoard of directors
ddl commencethe processlof
termination by adoptinga
commencement resolution-incheating-
theinstitution’s intention-to .terminate-
isFarm Credit status:

(B swuhto5 day» ofthe;adbptioii of
thttcommencement resolution by. the
badof directors, the*terminating
institution; sbalit

(D) Submit a certified copy ofthe
commencementresolution»toghe Faria»
Qedit Administration and; the; Farm»
Qedit System.InsuranceiSorporationv

@ Mail abriefannouncement to all
holders of equity-to?the-institution
whidhktates.that the board is taking;

sto terminate its Farm- Credit status
which describes,the'proeess of
lterminatidnv theanticipatedteffeetio f
terminationsamcurrentholders.of
including,the effect on specific
borrower rights,,and the type of
institution: the; successor institution wiifi:
ke Ifbylaws areadopted;in?accordance
withparagraph (e);of this 8ection,fche<
announcement* shall: also statuthat,
ruiagtfaetimeperiod from theepassage
ofthecommencementresolution.until’
the effeetive: date of termination, new
common* stock and: participations
certificates either purchased*from, the;
assodatio»in connection with-aloan, or
rctiredhytfae; association* prior to the
tamiration*willl not: entitle the holder to
fooivea shareto the;adjusted book
\4einexcess of par ofthe institution,
up)*Within; 15 days after submission
*lhecommencementresolution.
Pursuant to paregraph (h)(T)iof this
section, theterminatinginstitutiorrshall
snbmittothe Farm-Credit;

dhixiistrgtion a statement of its x
~hmateofthe;exit. feertOgetherwath*an
eplanationsofthecomputation ofthe

k®pursuantto theroquirements of
$1t1240j For purposesicrf this;
stimefion ofthe exit fee. the;

computation date-set forth*in
§611.1240(c)' shalldpe the quarter*end*
preeeding the date ofthe:
cog)mencement resolution.
terminating institution’s:estimated:exit
fee, the Farm Credit Administration

shall eitherconfirm-filerinstitution’s
estimate of the exit fee or notify the
institution! o fanyrequired revisions to
the computation.

(3flir the event that*the Farm Credit
Administration requires adjustmentsto
fireestimated e?dt fée pursuantto
paragraph (c)(&)tofthis section; the
terminating institution may request5
reconsideration* of any revisions: Such*
request shall be in writing and shall*set
forth specific reasons why the revisions
should not he*made; The Farm Credit?
Administration shall*reconsider the*
revisionsand*shall’inform file;
terminafing institution,ofits
determination-within 15 days'ofthe
receipt of the reconsidbretion request,

(d) During the time period; after the
board»ofdirectors’ adoption ofthe
commencement resolution; pursuant; to*
paragraph» (a) of this section*andprior- to*
the effectivedateoftermination, file*
following conditions shall:apply tothe
terminating institution s conduct of
business

(1) Each prospective new borrower
shall:be informed*ofthe afreet ofthe*
proposed termination«upon, the
borrower’s loan and-stock and shall;be
specifically informedwhether the>
borrowerwill continuete have any of
the borrower rights provided under the
Act and regulations promulgated!
thereunder

(2) Any common stockholdersor
participation certificate holderswho
seek to tove-such equity interest retired:
before termination shallbeinformed
that fireretirementwould extinguish;fire
holder’s right to an interestin*the
successor institution» i f theetermtoatiom
is completed: or to dissent- from file
termination and receive armamount
equal to the adjusted bonk value: as:
determined pursuant to §611.1230: of
this subpart, ofthe holder’s equity*to
the terarinatinginstitution:

(e) Notwithstanding any provisions of
§615.5230(b))ofthis chapter to the
contrary, an institution may adopt
bylaws which provide for file issuance*
of a special class of common stock andi
participation certificates to connection«
with loans granted: during- the.time-
period subsequent to the adoption ofthel
commencement resolution and prior to
the termination. Such*commen stoefc or
participation certificates, which shadbe
issued in accordance;withlsection-4.3A
ofthe Act, shall*Have characteristics
identical to shares of the existing classes

Within*45 daysof;its:receiptofthe (1)
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of common stock or participation
certificates issued- as*a*condition; ofthe;
extension ofa Iban*, excepttorthe
follbwmg:

In the event oftermihatibn; the
holdershall?be entitled%oreeeive the
following;

(2 Iftheholder is eligible%o voteand’
does not vote againstthe termination,, an-
interest in the successor ihstitufiomin*
an amount egpal to.the adjusted-book
value, as:determined, pursuantto
§611.1-260.0f. this subpart; or-the.-
purchase price ofthe.stock,,whichever
is less;

(ii);~the holderiknoteligible to,vote
or is eligible, to vote«and'votes against
thatermination, either an interestin the
successor institution as setforthin
paragraph (e)(1)(1) ofthis section,, or, if
such holder dissents pursuant to>
§611.1260, cashin the amoun