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Title 3—

The President

54895

Presidential Documents

Memorandum of October 22, 1992

Exports of Domestically Produced Heavy Crude Oil

Memorandum for the Secretary of Commerce [and] the Secretary of Energy

On January 2,1990, the Department of Commerce transmitted to the Congress
a report entitled “U.S. Crude Oil Exports” that was required under Section
2424 of the Omnibus Trade and Competitiveness Act of 1988. The report
recommended modifying the existing restrictions on the export of crude ail
produced in the lower 48 states to allow the export of California heavy crude.
Building on that report, the National Energy Strategy, released in February
1991, recommended authorizing the export of California heavy crude oil in
order to reduce well abandonments, prevent loss of existing domestic oil
reserves, and further diversify world oil production.

Before exports of such heavy crude oil can be authorized, certain findings and
determinations must be made under Section 103 of the Energy Policy and
Conservation Act (42 U.S.C. 6212(b)), Section 28(u) of the Mineral Leasing Act
as amended by the Trans-Alaska Pipeline Authorization Act of 1973 (30 U.S.C.
185(u)), and the Export Administration Act of 1979, as amended, and contin-
ued in effect through my invocation of the International Emergency Economic
Powers Act.

By the authority vested in me as President by the Constitution and the laws of
the United States of America, including the laws cited herein and Executive
Order 12730, | hereby find and determine that exports of California heavy
crude oil having a gravity of 20 degrees API or lower are in the national
interest, and | find and determine that such petroleum exports:

(1) are in accordance with the provisions of the Export Administra-
tion Act of 1979, as amended,;

(2) are consistent with the purpose of the Energy Policy and Conser-
vation Act; and

(3) will not diminish the total quality or quantity of petroleum avail-
able to the United States.

In making these findings, | have taken into account the national interest as
related to the need to leave uninterrupted or unimpaired:

(1) exchanges in similar quantity for convenience or increased effi-
ciency of transportation with persons or the government of a foreign
state;

(2) temporary exports for convenience or increased efficiency of
transportation across parts of an adjacent foreign state which exports
reenter the United States; and

(3) the historical trading relations of the United States with Canada
and Mexico.

Further, 1 direct the Secretary of Commerce, based on the findings and
determinations herein, to modify the existing restrictions on the export of
crude oil produced in the lower 48 states to allow the export of California
heavy crude oil and, as part of these actions, the Secretary of Commerce shall
initially allow the export of an average quantity of 25,000 barrels per day of
California heavy crude oil having a gravity of 20 degrees APl or lower.
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To assist the Secretary of Commerce in carrying out these actions, | direct the
Secretary of Energy, in consultation with the Secretaries of Commerce, the
Interior, Transportation and other interested agencies, to review periodically
such crude oil exports in light of then-existing market circumstances. Based on
the Tesults of these reviews, the Secretary of Energy is authorized to recom-
mend to the Secretary of Commerce that adjustments be made in the quantity
of California heavy crude oil allowed to be exported. Such adjustments shall
allow the export of the maximum quantity that will not diminish the total
quantity or mquality of petroleum available to the United States. The Secretary
of Commerce shall take necessary, proper and prompt action to implement the
Secretary of Energy’s recommendation.

The Secretary of Commerce is authorized and directed to publish this memo-
randum in the Federal Register.

THE WHITE HOUSE,
W ashington, O ctober 22, 1992.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 906

[Docket No. FV-92-079FR]

Oranges and Grapefruit Grown in
Lower Rio Grande Valley in Texas;
1992-93 Expenses and Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

action: Final rule.

SUMMARY: This final rule authorizes
expenditures and establishes an
assessment rate under Marketing Order
No. 906. Funds to administer this
program are derived from assessments
on handlers. This action is needed in
order for the Texas Valley Citrus
Committee (TVCC), the agency
responsible for the administration of the
order, to have sufficient funds to meet
the expenses of operating the program.
This facilitates program operations. An
annual budget of expenses is prepared
by the Committee and submitted to the
U.S. Department of Agriculture
(Department) for approval.

EFFECTIVE DATE: August %1992, through
July 31,1993.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone 202-690-3670.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order No. 906, both as
amended (7 CFR part 906), regulating the
handling of oranges and grapefruit
grown in the Lower Rio Grande Valley
in Texas. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as

amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department of Agriculture (Department)
in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a "non-
major" rule.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect, Texas
citrus is subject to assessments. It is
intended that the assessment rate will
be applicable to all assessable Texas
oranges and grapefruit handled during
the 1992-93 fiscal year (August 1,1992-
July 31,1993). This final rule will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file with
the Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for a
hearing on the petition. After the hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his principal place of business, his
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not later
than 20 days after date of the entry of
the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
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Thus, both statutes have small entity
orientation and compatibility.

There are about 135 handlers subject
to regulation under the marketing order
for oranges and grapefruit grown in
Texas, and about 2,500 orange and
grapefruit producers in Texas. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of these handlers and
producers may be classified as small
entities.

The marketing order, for Texas
oranges and grapefruit, administered by
the Department, requires that an annual
budget of expenses be prepared by the
TVCC and submitted to the Department
for approval. The members of the TVCC
are handlers and producers of Texas
oranges and grapefruit. They are
familiar with the TVCC’s needs and
with the costs for goods, services, and
personnel in their local area and are
thus in a position to formulate an
appropriate budget. The budget is
formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the TVCC is derived by dividing
anticipated expenses by expected
shipments of oranges and grapefruit.
Because that rate is applied to actual
shipments, it must be established at a
rate which will produce sufficient
income to pay the TVCC’s expected
expenses. The recommended budget and
rate of assessment are usually acted
upon by the TVCC shortly before a
season starts, and expenses are incurred
on a continuous basis. Therefore, the
budget and assessment rate approval
must be expedited so that the TVCC will
have funds to pay its expenses.

The TVCC met on June 3,1992, and
unanimously recommended a 1992-93
budget of $577,200 and an assessment
rate of $0.15 per 7/10 bushel carton. In
comparison, 1991-92 budgeted
expenditures were $102,250. Due to a
small crop caused by a severe freeze in
December 1989, no assessment rate was
established for the 1991-92 fiscal year.
Assessment income for 1992-93 is
estimated at $375,000 based on
anticipated fresh domestic shipments of
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2.5 million cartons of oranges and
grapefruit. This, along with $10,000 in
interest income, $46,200 in other income
(spoon sales and fax machine rental)
and $146,000 from the TVCC'’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve at the end of the 1992-93 fiscal
year, estimated at $235,105, will be
within the maximum permitted by the
order of one fiscal year’s expenses.

Major budget categories for 1992-93
include $62,000 for administration of the
marketing order and $356,700 for costs
associated with TexaSweet Citrus
Advertising, Inc. (TCAI). TCAI has
carried out the TVCC'’s advertising and
promotion program for the past several
seasons. Other research projects include
$10,000 for a tree census survey and
$148,000 for a Mexican fruit fly support
program.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

A proposed rule concerning this
action was published in the Federal
Register on August 4,1992 (57 FR 34268).
Comments on the proposed rule were
invited from interested persons until
August 14,1992. No comments were
received.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and other
available information, it is found that
this rule, as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The TVCC needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1992-93 fiscal year began
August 1,1992, and the marketing order
requires that the rate of assessment for
the fiscal year apply to all assessable
oranges and grapefruit handled during
the fiscal year; (3) handlers are aware of
this action which was unanimously
recommended by the TVCC at a public
meeting.
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List of Subjects in 7 CFR Part 906

Grapefruit, Marketing agreements and
orders, Oranges, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 906 is amended as
follows:

PART 906—-ORANGES AND
GRAPEFRUIT GROWN IN LOWER RIO
GRANDE VALLEY INTEXAS

1. The authority citation for 7 CFR
part 906 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Note: This section will not appear in the
Code of Federal Regulations.

21. A new §906.232 is added to read
as follows:

§906.232 Expenses and assessment rate.

Expenses of $577,200 by the Texas
Valley Citrus Committee are authorized,
and an assessment rate of $0.15 per
carton of assessable oranges and
grapefruit is established for the 1992-93
fiscal period ending on July 31,1993.
Unexpended funds may be carried over
as a reserve.

Dated: November 16,1992.
Robert C. Keeney,
Deputy Director, Fruitand Vegetable
Division.
[FR Doc. 92-28283 Filed 11-20-92; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 907
[Navel Orange Regulation 737]

Navel Oranges Grown in Arizona and
Designated Part of California

AGENCY: Agricultural Marketing Service,
USDA.

action: Final rule. {

summary: This regulation establishes
the quantity of Califomia-Arizona navel
oranges that may be shipped to
domestic markets during the period from
November 20 through November 26,
1992. Consistent with program
objectives, such action is needed to
establish and maintain orderly
marketing conditions for fresh
Califomia-Arizona navel oranges for the
specified week. The regulation was
recommended by the Navel Orange
Administration Committee (Committee),
which is responsible for local
administration of the navel orange
marketing order.

EFFECTIVE DATE: Regulation 737 [7 CFR
907.1037] is effective for the period from
November 20 through November 26,
1992.

FOR FURTHER INFORMATION CONTACT:
Christian D. Nissen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, room 2523-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-5127; or Robert
Curry, California Marketing Field Office,
Marketing Order Administration Branch,
Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture , 2202
Monterey Street, suite 102B, Fresno,
California 93721, telephone: (209) 487-
5901.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 907 [7 CFR Part 907], as
amended, regulating the handling of
navel oranges grown in Arizona and
designated part of California. This order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended, hereinafter referred to as the
"Act.”

This final rule has been reviewed by
the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
"non-major” rule.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action is not
intended to have retroactive effect. This
final rule will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file with
the Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is filed
not later than 20 days after date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
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Marketing Service (AMS) has
considered the economic impact of the
use of volume regulations on small
entities as well as larger ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 130 handlers
of Califomia-Arizona navel oranges
subject to regulation under the navel
orange marketing order and
approximately 4,000 navel orange
producers in California and Arizona,
Small agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts aje less than $3,500,000. The
majority of handlers and producers of
Califomia-Arizona navel oranges may
be classified as small entities.

The Califomia-Arizona navel orange
industry is characterized by a large
number of growers located over a wide
area. The production area is divided into
four districts which span Arizona and
part of California. The largest proportion
of navel orange production is located in
District 1, Central California, which
represented about 85 percent of the total
production in 1991-92 District 2 is
located in the southern coastal area of
California end represented about 13
percent of 1991-92 production; District 3
is the desert area of California and
Arizona, and it represented slightly less
than 2 percent; and District 4, which
represented less than 1 percent, is
northern California.

The Committee adopted its marketing
policy for the 1992-93 season on July 28,
1992. The Committee reviewed its
marketing policy at district meetings as
follows: Districts 1 and 4 on September
22,1992, in Visalia, California; and
District 2 and 3 on September 29,1992,
in Ontario, California. The Committee
revised its crop estimate, utilization, and
shipping schedule at its September 22
meeting and revised them again at its
November 17 meeting. The marketing
policy discussed, among other things,
the potential use of volume regulations
for the ensuing season. The marketing
policy and the revised shipping schedule
are available from the Committee or Mr.
Nissen.
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The Committee’s revised estimate of
1992-93 production is 85,500 cars (one
car equals 1,000 cartons at 37.5 pounds
net weight each), as compared with
72,644 cars during the 1991-92 season.
The Committee has estimated that about
61 percent of the 1992-93 crop of 85,500
cars will be utilized in fresh domestic
channels (52,206 cars), with the
remainder being exported fresh (12
percent), processed (25 percent), or
designated for other uses (2 percent).
This compares with the 1991-92 total of
44,875 cars shipped to fresh domestic
markets, about 62 percent of that year’s
crop.

Based on the Committee’s marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
this regulation are expected to be more
than offset by the potential benefits of
regulation.

A proposed rule, based on the
Committee’s 1992-93 marketing policy,
was published on October 23,1992, in
the Federal Register [57 FR 48340]
inviting comments on the quantities of
fresh Califomia-Arizona navel oranges
that may be shipped weekly to domestic
markets for the 10-week period from the
week ending November 5 through the
week ending January 7,1993. That rule
provided interested persons the
opportunity to comment on a proposed
weekly volume regulation shipping level
of 1,400,000 cartons for the week ending
November 26.

Three comments have been received,
one from Sequoia Orange Company, Inc.
(Sequoia), one from Foothill Farms, and
one from Bee Sweet Citrus, Inc. (Bee
Sweet). The comments addressed all ten
weeks of the proposed rule. The
comments made by Sequoia and Foothill
Farms were addressed in the final rule
published on November 17,1992, in the
Federal Register [57 FR 54169J, and
warrant no further comment.

In its comment, Bee Sweet opposed
the issuance of prorate during this
period, commenting that its weekly
allotment under volume regulation is so
low that it cannot operate its packing-
house at full capacity. The intent of
volume regulations issued under the
navel orange marketing order is
primarily to benefit growers by
stabilizing supplies and prices through
controlling the flow of oranges to market
during the season.

The goal of such regulation is to
increase returns to growers while
providing consumers an adequate
supply of the commodity in the
marketplace. Volume regulations can
lengthen the season during which
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oranges are shipped, creating a longer
period of time in which citrus harvesters
and packing line crews may be
employed. Moreover, the stability which
growers seek through the marketing
order regulations is of benefit to
harvesting and packing crews as well.

Therefore, for the reasons stated, the
above comments in opposition to the
proposed rule, as well as the
alternatives presented, are denied.

The Committee met publicly on
November 17,1992, in Newhall,
California, to consider the current and
prospective conditions of supply and
demand and recommended, with eight
members voting in favor, two opposing,
and one abstaining, that 1,300,000
cartons is the quantity of navel oranges
deemed advisable to be shipped to fresh
domestic markets during the specified
week. The marketing information and
data provided to the Committee and
used in its deliberations was compiled
by the Committee’s staff or presented by
Committee members at the meeting.
This information included, but was not
limited to, price data for the previous
week from Department market news
reports and other sources, preceding
week’s shipments and shipments to
date, crop conditions and weather and
transportation conditions.

The Department reviewed the
Committee’s recommendation in light of
the Committee’s projections as set forth
in its 1992-93 marketing policy. The
recommended amount of 1,300,000
cartons is 100,000 cartons below the
amount of cartons specified in the
proposed rule. However, the
Department based on its independent
analysis, and information provided by
the Committee, has revised the
recommendation and established
volume regulation in the amount of
1,400,000 cartons for Districts 1 and 3. Of
the 1,400,000 cartons, 95.3 percent or
1,334,200 cartons are allotted for District
1, and 4.7 percent or 65,800 cartons are
allotted for District 3. Districts 2 and 4
will remain open as they have not yet
begun to ship.

Dining the week ending on November
12,1992, shipments of navel oranges to
fresh domestic markets, including
Canada, totaled 1,658,000 cartons
compared with 394,000 cartons shipped
during the week ending on November 14,
1991. Export shipments totaled 77,000
cartons compared with 125,000 cartons
shipped during the week ending on
November 14,1991. Processing and other
uses accounted for 498,000 cartons
compared with 85,000 cartons shipped
during the week ending on November 14,
1991.
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Fresh domestic shipments to date this
season total 3,774,000 cartons compared
with 442,000 cartons shipped by this
time last season. Export shipments total
139.000 cartons compared with 131,000
cartons shipped by this time last season.
Processing and other use shipments total
1.307.000 cartons compared with 100,000
cartons shipped by this time last season.

For the week ending November 12,
shipments of navel oranges to the fresh
domestic market were not regulated. At
the Committee meeting, regulated
general maturity shipments for the
current week (November 13 through
November 19,1992) were estimated at
1,700 cartons on an allotment of 1,500
cartons. Thus, overshipments of 200
cartons could be carried forward into
the week ending on November 26,1992.

The average f.0.b. shipping point price
for the week ending on November 12,
1992, was $8.18 per carton based on a
reported sales volume of 810,000
cartons. The season average f.0.b.
shipping point price to date is $8.73 per
carton. The average f.0.b. shipping point
price for the week ending on November
14,1991, was $14.49 per carton; the
season average f.0.b. shipping point
price at this time last year was $15.08.

The Department’s Market News
Service reported that, as of November
17, demand for Califomia-Arizona navel
oranges sizes 48-72 is “good”,
“moderate” for size 88s, “fairly slow” for
all other sizes. The market was reported
as “about steady”.

At the meeting, Committee members
discussed implementing volume
regulation at this time, as well as
different levels of allotment. Most
Committee members expressed concern
with the recent drop in prices for navel
oranges. Several members indicated that
the “supply pipeline” was full and that if
too much fruit was shipped into the
market now, prices could continue to
decline. One member commented that
the oversupply situation would only get
worse if the Committee was not
restrictive in its recommendation for the
upcoming week. However, another
Committee member expressed his
concern that any fruit not shipped into
the fresh market would only be
downgraded into byproducts. Two
Committee members favored open
movement at this time, while the
majority of Committee members favored
the issuance of general maturity
allotment for Districts 1 and 3 at
1.300.000 cartons, 100,000 cartons lower
than scheduled.

According to the National Agricultural
Statistics Service, the 1991-92 season
average fresh equivalent on-tree price
for Califomia-Arizona navel oranges
was $5.29 per carton, 71 percent of the

season average parity equivalent price
of $7.43 per carton. Based upon fresh
utilization levels indicated by the
Committee and an econometric model
developed by the Department, the 1992-
93 season average fresh on-tree price is
estimated at $3.49 per carton, about 45
percent of the estimated fresh on-tree
parity equivalent price of $7.83 per
carton.

Limiting the quantity of navel oranges
that may be shipped during the period
from November 20 through November
26,1992, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of navel oranges to market.

Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
this volume regulation, the
Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on a
substantial number of small entities and
that this action will tend to effectuate
the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is further
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register. This
is because there is insufficient time
between the date of the final
recommendation of the Committee
based on the latest marketing
information, and the effective date
necessary to effectuate the declared
policy of the Act.

This action needs to be effective for
the regulatory week which begins on
November 20,1992. Interested persons
were given the opportunity to comment
on a proposed rule published on
October 23,1992, in the Federal Register
[57 FR 48340]. Further, interested
persons were given an opportunity to
submit information and views on the
regulation prior to and at an open
meeting, and handlers were apprised of
its provisions and effective time. It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make this regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 907

Marketing agreements, Oranges,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as
follows:

PART 907— [AMENDED]

1. The authority citation for 7 CFR
part 907 continues to read as follows:
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Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.1037 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§907.1037 Navel Orange Regulation 737.

The quantity of navel oranges grown
in California and Arizona which may be
handled during the period from
November 20 through November 26,
1992, is established as follows:

Cartons
District (thou- feer:;
sands)
DIStrict L..c.cvevieicrceeereeees 1,334.9 95.3
District 2. V)
District 3. 65.8 4.7
DIStriCt 4 ..o *)
Total..vviiccise 1,400.7 100.0
10pen

Dated: November 18,1992.
Robert O. Keeney,
Deputy Director, Fruitand Vegetable
Division. .
[FR Doc. 92-28484 Filed 11-19-92; 3:28 pm]
BILUNG CODE 3410-02-M

7 CFR Part 910
[Lemon Regulation 762]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

action: Final rule.

summary: This regulation establishes
the quantity of Califomia-Arizona
lemons that may be shipped to fresh
domestic markets during the period from
November 22 through November 28,
1992. Consistent with program
objectives, such action is needed to
balance the supplies of fresh lemons
with the demand for such lemons during
the period specified. This action was
recommended by the Lemon
Administrative Committee (Committee),
which is responsible for local
administration of the lemon marketing
order.

EFFECTIVE DATE: Regulation 762 (7 CFR
910.1062) is effective for the period from
November 22 through November 28,
1992.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
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Agriculture (Department), room 2523-S,
P.O. Box 96456, Washington, DC 20090-
6456; telephone: (202) 690-3670; or
Martin Engeler, California Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, 2202 Monterey Street, suite
102B. Fresno, CA 93721; telephone: (209)
487-5901.

SUPPLEMENTARY INFORMATION: This
Final rule is issued under Marketing
Order No. 910 (7 CFR Part 910), as
amended, regulating the handling of
lemons grown in California and Arizona.
This order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended, hereinafter
referred to as the Act.

This final rule has been reviewed by
the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action is not
intended to have retroactive effect. This
final rule will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file with
the Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for a
hearing on the petition. After the hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not later
than 20 days after date of the entry of
the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities as well as larger
ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
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that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 70 handlers
of lemons grown in California and
Arizona subject to regulation under the
lemon marketing order and
approximately 2,000 lemon producers in
the regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of handlers
and producers of Califomia-Arizona
lemons may be classified as small
entities.

The Committee adopted its marketing
policy for the 1992-93 season on May 5,
1992. The marketing policy discussed,
among other things, the potential use of
volume and size regulations for the
ensuing season. This marketing policy is
available from the Committee or Mr.
Johnson.

Based on its revised crop estimate of
44,170 cars, the Committee estimates
that about 40 percent of the 1992-93 crop
will be utilized in fresh domestic
channels (17,750 cars), compared with
the 1991-92 total of approximately
17,000 cars. Fresh exports are projected
at 16 percent of the total 1992-93 crop
utilization, the same percentage for
1991-92. Processed and other uses
would account for the residual 44
percent, again the same percentage for
the 1991-92 crop.

Based on the Committee’s marketing
policy, that crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
this regulation are expected to be more
than offset by the potential benefits of
regulation.

A proposed rule, based on the
Committee’s 1992-93 marketing policy,
was published October 29,1992, in the
Federal Register (57 FR 49023) inviting
comments on the quantities of fresh
Califomia-Arizona lemons that may be
shipped weekly to domestic markets for
the 10-week period from the week
ending November 14 through the week
ending January 16,1993. That rule
provided interested persons the
opportunity to comment on a proposed
weekly volume regulation shipping level
of 275,000 cartons for the week ending
November 28. (Volume regulation was
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not implemented for the first two weeks
in the rule.)

Two comments were received, one
from Associated Citrus Packers, Inc.
(ACPI), and one from Sequoia Orange
Company, Inc. (Sequoia). The comments
addressed all 10 weeks of the proposed
rule. In its comment, ACPI challenged
the need to implement volume
regulations for the 1992-93 season in
order to stabilize the lemon market and
ultimately increase grower returns.
ACPI pointed to the experience of the
1986-87 season, the last time the
Califomia-Arizona lemon industry went
from an extended period of open
movement to implementing volume
regulations. Dining the week of
September 14 to September 20,1986,
volume regulation was reinstituted after
a long period of open movement.
According to ACPI, the fiscal year-to-
date average f.0.b. price for lemons was
$8.21 per carton at that time. The
packout percentage in District 3
(California desert and Arizona) was
only 51 percent fresh. Four and a half
months later at the end of January 1987,
the fiscal year-to-date f.0.b. price for
lemons had increased only 6.8 percent to
$8.77 per carton. During the same period,
the fresh packout percentage in District
3 fell 20.4 percent to 41 percent.

ACPI concluded that implementing
volume regulations in the 1986-87
season reduced by 20.3 percent the
average return per field box to District 3
growers from the first week of regulation
through the completion of the District 3
harvest in late January 1987.

ACPI further stated that after the
Committee recommended prorate for the
week ending September 20,1986, there
was an increase of more than 30 percent
in the level of shipments from the
previous week. ACPI believes that re-
instituting volume regulations will
inundate the marketplace with
additional lemon supplies, contrary to
the objective of achieving orderly
marketing conditions.

It is the Department’s position that
when volume regulation was re-
instituted the week of September 14-20,
1986, there was general agreement in the
industry that prices were extremely low
and that there would be little or no
improvement if volume regulations were
not established to adjust weekly fresh
market supplies to better match
consumer demand. In contrast to ACPI’s
statement that prices had increased only
6.8 percent to $8.77 per carton by
January 1987, prices may have
decreased if the normal season pattern
had prevailed.

Moreover, it is normal for the fresh
packout to decrease between September
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and January. The demand for fresh
lemons is seasonal by nature. Because
of this, the fresh packout percentage
traditionally decreases during the
winter, as compared with other seasons.
If prorate had not been in effect during
the September 1986 through January
1987 period, prices to growers, as
indicated by historical weekly
shipments and average price
relationships, most likely would have
been much lower than $8.27 per carton.

As indicated by ACPI, packers may be
expected to increase shipments prior to
the implementation of prorate, as they
did in September 1986. However, this
should result in only one week or so of
excessive supplies. Prices can
subsequently be expected to return to
more normal seasonal patterns.

In its comment, Sequoia raised several
points to support its contention that
implementing volume regulation for
lemons would not be consistent with the
Act or the marketing order. First,
Sequoia stated that to determine
whether growers benefit from
regulation, it is necessary to consider
total grower revenues, and that limiting
consideration only to returns from fresh
domestic sales is inadequate.

While the Committee’s published
average f.0.b. price is derived from
reports of fresh domestic sales, the
Committee does consider export market
conditions and processing utilization in
its deliberations concerning volume
regulation. In addition, the Department’s
price considerations, including its parity
price calculations, take into account
prices for all fresh lemon sales,
including those made to export markets.
Further, the processing and other by-
products outlets are considered. While
volume regulation may increase the
guantities of lemons disposed of in by-
products markets and thus decrease the
prices received for lemons sold in such
outlets, it is the Department’s conclusion
that any such price decline is more than
offset by the strengthening of prices
received for lemons sold in fresh market
channels.

Sequoia also states that current
storage levels only exceed last year’s by
about one week’s shipments, and
therefore concludes that supplies are
manageable and volume regulation is
unnecessary. The Committee reports
that as of November 14,1992, the
guantity of lemons in storage totaled
2.628.000 cartons, compared with
1.803.000 cartons at this time a year ago.
The quantity of lemons currently in
storage represents more than three times
the total movement for the week ending
November 14, and eight and a half times
the fresh domestic shipment level for
that week.

No. 226 / Monday, November 23, 1992 / Rules and Regulations

Sequoia also claimed that during the
first four months of 1993, a limited
volume of lemons will be available from
District 1 (Central California). Thus,
volume regulation will not be needed
during that period of time. This rule
establishes volume regulation for the
week ending November 28,1992.
Therefore, Sequoia’s statement
regarding supply conditions expected
during the period of January through
April 1993 is premature. Supply and
market conditions will continue to be
monitored and analyzed each week of
the season to determine whether the
issuance of volume regulation is
appropriate.

Finally, Sequoia opposed volume
regulation because the season-to-date
price exceeds the parity price level.
Consistent with the provisions of the
Act, the Department considers the price-
parity relationship in its decisions as to
whether to issue volume regulation.
Contrary to Sequoia’s contention,
according to the National Agricultural
Statistics Service, the season-to-date on-
tree price for Califomia-Arizona fresh
lemons is $8.46 per carton, 84 percent of
the season-to-date parity equivalent
price. More importantly, the season
average fresh on-tree price is projected
at $9.28 per carton, 85 percent of the
preliminary season average parity
equivalent price of $10.96 per carton.

Therefore, for the reasons stated, the
above comments in opposition to the
proposed rule, as well as the
alternatives presented, are denied.

The Committee met publicly on
November 17,1992, in Newhall,
California, to consider the current and
prospective conditions of supply and
demand and, by a 10 to 2 vote, with 1
abstention, recommended that 275,000
cartons is the quantity of lemons
deemed advisable to be shipped to fresh
domestic markets during the specific
week. The marketing information and
data provided to the Committee and
used in its deliberations were compiled
by the Committee's staff or presented by
Committee members at the meeting.
This information included, but was not
limited to, price data for the previous
week from Department market news
reports and other sources, the preceding
week’s shipments and shipments to
date, crop conditions, and weather and
transportation conditions.

The Department reviewed the
Committee’s recommendation in light of
the Committee’s projections as set forth
in its 1992-93 marketing policy, This
recommended amount is consistent with
the amount specified in the proposed
rule.

During the week ending on November
14,1992, shipments of lemons to fresh

domestic markets, including Canada,
totaled 309,000 cartons compared to
296.000 cartons shipped during the week
ending on November 16,1991. Export
shipments totaled 131,000 cartons
compared with 104,000 cartons shipped
during the week ending on November 16,
1991. Processing and other uses
accounted for 397,000 cartons compared
with 192,000 cartons shipped during the
week ending on November 16,1991.

Fresh domestic shipments to date for
the 1992-93 season total 5,023,000
cartons compared with 4,245,000 cartons
shipped by this time during the 1991-92
season. Export shipments total 1,860,000
cartons compared with 1,808,000 cartons
shipped by this time during 1991-92.
Processing and other use shipments total
4.182.000 cartons compared with
2.144.000 cartons shipped by this time
during 1991-92.

The average f.0.b. shipping point price
for the week ending on November 14,
1992, was $8.63 per carton based on a
reported sales volume of 309,000 cartons
compared with last week’s average of
$9.03 per carton on a reported sales
volume of 324,000 cartons. The 1992-93
season average f.0.b. shipping point
price to date is $12.51 per carton. The
average f.0.b. shipping point price for
the week ending on November 16,1991,
was $14.55 per carton; the season
average f.0.b. shipping point price at this
time during 1991-92 was $17.63 per
carton.

The Department’s Market News
Service reported that, as of November
16, demand for lemons is fairly light and
the market is about steady.

At the meeting, Committee members
discussed implementing volume
regulation at this time, as well as
different levels of shipments. The
majority of Committee members were
concerned with the declining market
and prices, high storage levels and
declining export demand, and agreed
that volume regulation was needed to
ensure a stable market Two Committee
members favored open movement at this
time, while the majority of the
Committee members favored the
issuance of volume regulation. Thus, the
Committee, by a 10 to 2 vote, with 1
abstention, recommended volume
regulation for the week ending on
November 28,1992.

Limiting the quantity of lemons that
may be shipped during the period from
November 22 through November 28
1992, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of lemons to market.
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Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
this volume regulation, the
Administrator of the AMS has
determined that this rule will not have a
significant economic impact on a
substantial number of small entities and
that this action will tend to effectuate
the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is further
found and determined that good cause
exists for not postponing the effective
date of this'action until 30 days after
publication in the Federal Register. This
is because there is insufficient time
between the date of the final
recommendation of the Committee,
based on the latest marketing
information, and the effective date
necessary to effectuate the declared
policy of the Act.

This action needs to be effective for
the regulatory week which begins on
November 22,1992, Interested persons
were given the opportunity to comment
on a proposed rule published on
October 29,1992, in the Federal Register
(57 FR 49023). Further, interested
persons were given an opportunity to
submit information and views on the
regulation prior to and at an open
meeting, and handlers were apprised of
its provisions and effective time. It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make this regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 910

Lemons, Marketing agreements, and
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 910 is amended as
follows:

PART 910— LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19,48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.1062 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations. =

§910.1062 Lemon Regulation 762.

The quantity of lemons grown in
California and Arizona which may be
handled during the period from
November 22 through November 28,
1992, is established at 275,000 cartons.

Dated: November 19,1992.,
Robert C. Keeney,
DeputyDirector, Fruitand Vegetable
Division.
[FR Doc. 92-28485 Filed 11-20-92; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 927
[Docket No. FV92-927-1IFR]

Expenses and Assessment Rates for
Marketing Order Covering Winter
Pears Grown in Oregon, Washington,
and California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
amends a previous interim final rule
which authorized expenditures and
established assessment rates for the
Winter Pear Control Committee
(committee) under M.O. No. 927. This
interim final rule authorizes an
increased level of expenditures and
establishes higher assessment rates for
the 1992-93 fiscal period (July 1-June
30). Authorization of this budget enables
the committee to incur expenses that are
reasonable and necessary to administer
this program. Funds to administer this
program are derived from assessments
on handlers.

DATES: Effective beginning July 1,1992
through June 30,1993. Comments
received by December 23,1992 will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room 2523-
S, Washington, DC 20090-6456.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Mark A. Hessel, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone: (202) 720-
3923.

SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Agreement and Order No. 927
(7 CFR part 927) regulating the handling
of winter pears grown in Oregon,
Washington, and California. This
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agreement and order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the Act.

This rule has been reviewed by the
Department of Agriculture (Department)
in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a “non-
major” rule.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order provisions now in
effect, winter pears grown in Oregon,
Washington, and California are subject
to assessments. It is intended that the
assessment rates specified herein will
be applicable to all assessable winter
pears handled during the 1992-93 fiscal
year, beginning July 1,1992, through June
30,1993. This interim final rule will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file with
the Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for a
hearing on the petition. After the hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is filed *
not later than 20 days after date of the
entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.
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There are approximately 85 handlers
of winter pears regulated under the
marketing order each season and
approximately 1,850 winter pear
producers in Washington, Oregon and
California. Small agricultural producers
have been defined by the Small
Business Administration {13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of these
handlers and producers may be
classified as small entities. n

The winter pear marketing order,
administered by the Department,
requires that the assessment rates for a
particular fiscal year apply to all
assessable pears handled from the
beginning of such year. Annual budgets
of expenses are prepared by the Winter
Pear Control Committee, the agency
responsible for local administration of
this marketing order, and submitted to
the Department for approval. The
members of the committee are pear
handlers and producers. They are
familiar with the committee’s needs and
with the costs for goods, services, and
personnel in their local area, and are
thus in a position to formulate
appropriate budgets. The committee’s
budget is formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rates recommended
by the committee are derived by
dividing the anticipated expenses by
expected shipments of pears (in
standard boxes). Because those rates
are applied to actual shipments, they
must be established at rates which will
provide sufficient income to pay the
committee’s expected expenses.

The committee initially met on May
29,1992, and recommended 1992-93
'fiscal period expenditures of $6,039,367
and an assessment rate of $0,415 per
standard box equivalent. In addition, the
committee approved an additional
assessment rate of $0.03 per standard
box equivalent on Anjou variety pears.
This action was published as an interim
final rule in the Federal Register (57 FR
39107, August 28,1992). That rule also
provided a 30-day comment period
which ended September 28,1992. No
comments were received.

The committee met September 29,
1992, and unanimously recommended to
increase 1992-03 fiscal period
expenditures to $6,716,983 and to
increase the basic assessment rate to
$0.43 per standard box equivalent. In
addition, the supplemental assessment
rate for Anjou pears was unanimously
recommended to be increased to $0.09
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per standard box equivalent which gives
a total assessment rate of $0.52 per
standard box equivalent on Anjou pears
for the 1992-93 fiscal period. This
supplemental assessment will be used to
fund Ethoxyquin research. The
committee’s 1991-92 fiscal period
budgeted expenditures were $5,130,616
and the assessment rate was $0.38.

These expenditures are primarily for
paid advertising and promotion, winter
pear improvement, and program
administration. Aside from the major
budget increases which occurred for
winter pear improvement, Ethoxyquin
research, paid advertising, and
contingency line items, most of the
expenditure items are budgeted at about
last year’s amounts. Small increases
were made for salaries, professional
services, district representative fees,
and industry development.

Assessment income for the 1992-93
fiscal period is expected to total
$6,230,000 based on shipments of
12,500,000 packed boxes of pears at
$0.43 per standard box or equivalent
plus an additional $0.09 per standard
box of Anjou pears. Other available
funds include $150,000 of voluntary
payments on assessments of intrastate
shipments, $10,000 of prioryear
assessments, a reserve of $301,983
carried into this fiscal period, and
$25,000 of miscellaneous income
including interest bearing accounts.
Total funds available equal $6,716,983
the same as the recommended budget.

The committee also unanimously
recommended that any unexpended
funds or excess assessments from the
1991-92 fiscal period be placed in its
reserve. The reserve is within the limits
authorized under the marketing order.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs should be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the committee and other
available information, it is hereby found
that this rule as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to

give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the fiscal year for the
committee began July 1,1992, and the
marketing order requires that the rates
of assessment for the fiscal year apply
to all assessable pears handled during
the fiscal year; (3) handlers are aware of
this action which was unanimously
recommended by the committee at a
public meeting and which is similar to
budgets issued in past years; and (4) this
interim final rule provides a 30 day
comment period, and all comments
timely received will be considered prior
to finalization of this action.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 927 is amended as
follows:

PART 927— WINTER PEARS GROWN
IN OREGON, WASHINGTON, AND
CALIFORNIA

1. The authority citation for 7 CFR
part 927 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Note: This section will not appear in the
annual Code of Federal Regulations.

2. Section 927.232 is revised to read as
follows:

§927.232 Expenses and assessment rate.

Expenses of $6,716,983 by the Winter
Pear Control Committee are authorized
and an assessment rate of $0.43 per
standard box, or equivalent, of
assessable pears is established for the
fiscal period ending June 30,1993. In
addition, a supplemental assessment
rate of $0.09 per standard box, or
equivalent, of Anjou variety pears is
established for the same fiscal period
for research. Unexpended funds may be
carried over as a reserve.

Dated: November 16,1992,

Robert C. Keeney,

Deputy Director, Fruitand Vegetable
Division.

[FR Doc. 92-28284 Filed 11-20-92; 8:45 am]
BILLING CODE 3410-02-M
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7 CFR Part 997

[Docket No. FV-92-074FR]

Changes in the Provisions Regulating
the Quality of Domestically Produced
Peanuts Not Subject to the Peanut
Marketing Agreement

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Final rule.

Summary: The Agricultural Marketing
Service is adopting without
modification, as a final rule, the
provisions of an interim final rule (IFR)
which changed the outgoing quality
regulations which regulate the quality of
peanuts handled by persons who are not
signatory to the Peanut Marketing
Agreement. The IFR changed the
outgoing regulations to allow
commingling of peanut lots of different
quality levels at the request of the buyer
after the lots have passed quality and
aflatoxin inspection and have been
positive lot identified (PLI) and to
provide handlers with the option of
selling failed peanut lots to second
handlers for blanching. These actions
will continue to facilitate the movement
of peanuts to market and, thus, should
increase the volume of peanuts placed
in marketing channels. These changes
will bring the quality requirements into
conformity with those specified in the
Agreement.

EFFECTIVE DATE: November 23,1992.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone 202-720-3610.

SUPPLEMENTARY INFORMATION:

This rule is issued pursuant to
requirements of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), and as
further amended December 12,1989,
Public Law 101-220, section 4(1), (2), 103
Stat. 1878, hereinafter referred to as the
“Act.”

This rule has been reviewed by the
Department of Agriculture (Department)
in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a “non-
major” rule.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This interim final rule will not
preempt any State or local laws,

regulations, or policies, unless they
present an irreconcilable conflict with
this rule. This action is not intended to
have retroactive effect. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

There are approximately 25 handlers
of peanuts who have not signed the
Agreement and thus, are subject to the
regulations contained herein. Small
agricultural service firms are defined by
the Small Business Administration (13
CFR 121.601) as those whose annual
receipts are less than $3,500,000. It is
estimated that most of the handlers are
small entities. Most producers doing
business with these handlers are also
small entities. Small agricultural
producers have been defined as those
having annual receipts of less than
$500,000.

There are the three major peanut
production areas in the United States:
(1) Virginia-Carolina, (2) Southeast, and
(3) Southwest The Virginia-Carolina
area (primarily Virginia and North
Carolina) usually produces about 18
percent of the total U.S. crop. The
Southeast area (primarily Georgia,
Florida and Alabama) usually produces
about two-thirds of the crop. The
Southwest area (primarily Texas,
Oklahoma, and New Mexico) produces
about 15 percent of the crop. Based upon
the most current information, U.S.
peanut production in 1991 totalled 4.94
billion pounds, a 37 percent increase
from 1990. The 1991 crop value is $1.4
billion, up 12 percent from 1990.

Since aflatoxin was found in peanuts
in the mid-1960's, the domestic peanut *
industry has sought to minimize
aflatoxin contamination in peanuts and
peanut products. The Agreement plays a
very important role in the industry’s
guality control efforts. It has been in
place since 1965. Approximately 5
percent of the crop is marketed by
handlers who are not signatory to the
Agreement.

Requirements established pursuant to
the Agreement provide that farmer’s
stock peanuts with visible Aspergillus
flavus mold (the principal source of
aflatoxin) must be diverted to non-
edible uses. Each lot of shelled peanuts,
destined for edible channels, must be
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officially sampled and chemically tested
for aflatoxin by the Department or in
laboratories approved by the Peanut
Administrative Committee (Committee).
The Committee, established under the
Agreement, works with the Department
in administering the marketing
agreement program. Inspection and
chemical analysis programs are
administered by the Department.

Public Law 101- 220, enacted
December 12,1989, amended section
608b of the Act to require that all
peanuts handled by persons who have
not entered into the Agreement (non-
signers) be subjected to quality and
inspection requirements to the same
extent and manner as are required
under the Agreement. Under the
amendment, no peanuts may be sold or
otherwise disposed of for human
consumption if the peanuts fail to meet
the quality requirements of the
Agreement.

Regulations to implement P.L 101-220
were issued and made effective on
December 4,1990 (55 FR 49980),
amended on October 31,1991 (56 FR
55988), and are published in 7 CFR part
997. Violation of those regulations may
result in a penalty in the form of an
assessment by the Secretary equal to
140 percent of the support price for
guota peanuts. The support price for
quota peanuts is determined under
section 108b of the Agricultural Act of
1949 (7 U.S.C. 1445c-2) for the crop year
during which the violation occurs. The
intent of P.L. 101-220 and the objective
of the Agreement is to insure that only
wholesome peanuts of good quality
enter edible market channels.

An interim final rule was published in
the Federal Register on August 28,1992,
(57 FR 39112) authorizing these changes.
Comments were invited until September
28,1992. No comments were received.

The first change amends § 997.30(d) to
allow commingling of peanut lots of
different grade categories at the request
of a buyer, after the lots have passed
quality and aflatoxin inspection and
have been PLI. Some buyers do not have
commingling equipment at their
facilities. This rule allows handlers to
satisfy the occasional request received
from buyers that multiple lots be mixed
prior to shipment to the buyer. Because
each commingled lot will lose its
original identity, the commingled load
will no longer be considered PLI and the
peanuts comprising the load will no
longer be eligible for an appeal
inspection. A transfer certificate will be
issued on the entire, commingled load
certifying that, prior to commingling, the
individual lots were PLI and had met all
program requirements. Loss of the
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handler’s right to an appeal inspection
should not represent a significant
concern to handlers as lots that pass
guality and aflatoxin inspection
normally do not need an appeal
inspection.

The change is beneficial to the
industry because it facilitates movement
of peanuts and helps handlers meet their
customers’ needs. The change is affected
by adding the following at the end of
§997.30(d): “* * * except that lots
which are commingled at the request of
the buyer will require a transfer
certificate to be issued designating that
the lots were positive lot identified prior
to commingling. All such commingled
lots will no longer be considered
positive lot identified, and, therefore, no
longer eligible for appeal inspection.”

The second change clarifies that
handlers can sell peanut lots failing to
meet outgoing quality and aflatoxin
requirements to other handlers for
blanching or further handling. Section
997.40(a)(1) provides the first handler
with the option of selling a lot of failed
peanuts to a second handler for
remilling or further handling. This rule
provides the same opportunity with
regard to blanching; i.e., that a first
handler may sell a failed lot of peanuts
to a second handler for blanching or for
further handling. Such peanuts shall be
blanched pursuant to paragraph (a)(2) of
§ 997.40. Blanching is one of the most
commonly used methods of making
peanuts which fail quality and/or
aflatoxin requirements suitable for
human consumption. It was not the
intention of the Department, when
promulgating part 997, to exclude
blanching from disposition options
available to second handlers.

As noted in paragraph (a)(1) with
regard to remilling, second handlers may
be either handlers who are not signatory
to the Agreement or are signatory
handlers as defined in 7 CFR 998.8. The
same definition of handler is applied
under paragraph (a)(2) for blanching.

This action was implemented by
inserting one sentence in paragraph
(a)(2) of § 997.40 specifying that a
handler may sell failed peanuts to
another handler, or a handler as defined
in the Agreement (7 CFR 998.8), for
blanching or further handling. To be
eligible for disposal into human
consumption outlets, peanuts blanched
by a second handler must meet the
requirements listed in § 997.30(a) and be
accompanied by a negative aflatoxin
certificate. Movement of such peanut
lots must conform to requirements of
paragraphs (a)(3) and (a)(4) of § 997.40.
That is, lots must be accompanied by a
valid grade inspection certificate and be
PLI; title to the lots for custom remilling
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or blanching must be retained by the
handler until certified for human
consumption; peanuts which Continue to
fail quality requirements must be
reported to the Department; and,
residual peanuts continuing to fail
quality and aflatoxin requirements must
be disposal of by crushing or export, or
be disposed of according to provisions
in paragraph (b)(3) of § 997.40.

Similar changes have been made in
the outgoing quality regulation of the
Agreement (7 CFR 998.200), effective for
the 1992-93 crop year.

Both of the actions in this rulemaking
will continue to facilitate the movement
of peanuts to market and, thus, may
increase the volume of peanuts placed
in the channels of commerce. The
commingling change should help some
smaller handlers meet load
specifications for buyers who had
previously only dealt with large
handlers.

There are no changes applicable to
the incoming quality requirements.
Therefore, the incoming quality
regulation applicable to 1991-92 crop
peanuts continues to be effective for
1992-93 crop peanuts.

Based on available information, the
Administrator of the AMS has
determined that the issuance of this
final rule will not have a significant
economic impact on a substantial
number of small entities.

The information collection
requirements that are contained in the
sections of these regulations have been
previously approved by the Office of
Management and Budget (OMB) and
have been assigned OMB No. 0581-0163.

After consideration of all available
information, it is found that this action
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C..553, it is also
found and determined that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The interim final rule
relaxed restrictions on peanut handlers
not subject to the Agreement; (2) the
interim final rule provided a 30-day
comment period, and no comments were
received; and (3) this action finalizes the
interim final rule without change.

List of Subjects in 7 CFR Part 997

Food grades and standards, Peanuts,
Reporting and recordkeeping
requirements.

PART 997— PROVISIONS
REGULATING THE QUALITY OF
DOMESTICALLY PRODUCED
PEANUTS HANDLED BY PERSONS
NOT SUBJECT TO THE PEANUT
MARKETING AGREEMENT

1. The authority citation for 7 CFR
part 997 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674; Sec. 4,103 Stat.
1878, 7 U.S.C. 608b.

2. For reasons set forth in the
preamble, the interim final rule
amending 7 CFR part 997, which was
published at 57 FR 39112 on August 28,
1992, is adopted as a final rule without
change.

Dated: November 16,1992,

Robert C. Keeney,

Deputy Director, Fruitand Vegetable
Division.

[FR Doc. 92-28285 Filed 11-20-92; 8:45 am] <
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Parts 160,161, and 162

[Docket No. 91-027-3]

Accreditation of Veterinarians

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are revising the
regulations by which we accredit
veterinarians and authorize them to
perform, on behalf of the Animal and
Plant Health Inspection Service, certain
animal health activities. These changes
establish accreditation on a national
rather than a State basis, and also
remove a test currently required for
accredited veterinarians, require an
orientation program for each newly
accredited veterinarian, and specify
standards for performance of certain
services by accredited veterinarians.
We are also revising procedures for
suspending and revoking accredited
veterinarian status, and adding language
describing how civil and criminal
penalties may be imposed on accredited
veterinarians who violate regulatory
requirements. These changes will help
ensure that an adequate number of
gualified accredited veterinarians are
available in the United States to perform
necessary animal health activities.
These changes affect currently
accredited veterinarians and future
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applicants for accredited veterinarian
status.

EFFECTIVE DATE: Final rule effective
November 23,1992.

FOR FURTHER INFORMATION CONTACT.
Dr. J.A. Heamon, Staff Veterinarian,
Sheep, Goat, Equine, and Poultry
Diseases Staff, VS, APHIS, USDA, room
700, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, (301) 436-
6954.

SUPPLEMENTARY INFORMATION:
Background

In accordance with 9 CFR parts 160,
161, and 162 (referred to below as the
regulations), some veterinarians are
accredited by the Federal government to
cooperate with the Animal and Plant
Health Inspection Service (APHIS) in
controlling and preventing the spread of
animal diseases throughout the country
and internationally. Accredited
veterinarians use their professional
training in veterinary medicine to
perform certain regulatory tasks.

APHIS is responsible for defining the
scope of the accredited veterinarian
program, providing information and
education regarding the program to
veterinary practitioners participating as
accredited veterinarians, and providing
information to cooperating State
governments, international partners, and
the public. In addition, APHIS is
responsible for enforcement of the
veterinary accreditation standards
contained in the regulations.

Accredited veterinarians are involved
in a cooperative relationship with
APHIS for disease control and
prevention. Licensed veterinarians are
presumed to be medically competent;
accreditation in addition to licensing
indicates that the accredited
veterinarian is able and authorized to
perform various procedures of
regulatory animal health.

State governments have a role in the
accredited veterinarian program through
licensing and disseminating information
on the accredited veterinarian program
to veterinary practitioners. States also
have an advisory and consultative role
in the adjudication process for
accredited veterinarians who violate the
standards of the regulations. However,
the ultimate determination of the
adjudicatory sanctions in such cases
rests with the Federal Government.

On June 4,1992, we published a
proposed rule in die Federal Register (57
FR 23540-23548, Docket No. 91-027) to
change the requirements for
veterinarians becoming accredited, the
standards for performance of duties by
accredited veterinarians, the rules of
practice governing revocation and

suspension of accredited veterinarians,
and some definitions. Comment were
solicited on the proposal for a period of
30 days, ending July 6,1992. This
comment period was later extended
until July 24,1992, by a subsequent
Federal Register notice (57 FR 30432-
30433, Docket No. 91-027-2). Comments
we received on the proposed rule, and
changes made in response to them, are
discussed below.

Comments on the Proposed Rule

Comment: Proposed § 161.2(a)(1) calls
for State Animal Health Officials
(SAHO’s) to review applications for
accreditation that have been submitted
to a Veterinarian-in-Charge. A footnote
to this section indicates that by
endorsing the application, the SAHO
indicates that the applicant is licensed
to practice veterinary medicine in that
State. In many States, the SAHO is not
the logical source of licensing
information; instead, a State board of
veterinary medical examiners or a
similar body grants and revokes licenses
and maintains records of licensed
veterinarians. Confirmation of licensing
should come from these organizations,
not the SAHO. Alternatively, the
applicant could be required to submit
proof of licensing with the application
form.

Response: We have reconsidered
using endorsement of an application by
the SAHO as certification that the
applicant is licensed to practice
veterinary medicine in the State. The
footnote that is the subject of the
comment has been dropped from the
final rule. The Veterinarian-in-Charge
who reviews the application will instead
be responsible for confirming the
licensing status of the applicant by
contacting the State board of veterinary
medical examiners or any other
appropriate organization.

Comment: A SAHO is allowed only 14
days to review and endorse or object to
an application for accreditation
(8 161.2(a)(1)). This period should be
extended to at least 14 work days. The
workload of many SAHQO’s and the
amount of time they spend on duties
away from the office necessitate
increasing the review period.

Response: We think that most
SAHO'’s will usually be able to complete
their review of applications within 14
days. If a SAHO has occasional
workload conflicts that prevent timely
review, the SAHO can contact the
Veterinarian-in-Charge to discuss
extending the review period for
particular applications. Therefore, we
are not making any change in response
to this comment
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Comment: The regulations should
continue to require a written
examination for applicants for
accreditation. A written examination is
the best away to ensure that applicants
are able to perform the 16 tasks required
of accredited veterinarians by § 161.2(d),
The examination could be updated
annually to ensure it is a current and
accurate indicator of needed skills.

Response: Giving the examination,
grading it, and maintaining records of its
results imposes a large burden on
schools of veterinary medicine and
APHIS. Updating the examination
annually would consume additional
resources. These burdens associated
with the examination are not balanced,
in our opinion, by complementary
benefits. We believe that the application
review process will identify any
deficiencies in applicant skills, which
can then be remedied either through the
orientation or by identifying other
training the applicant needs to be able
to perform the 16 tasks.

Comment: The proposed regulations
delete all reference to duties performed
by accredited veterinarians under the
Horse Protection Act. While APHIS
currently employs Federal Veterinary
Medical Officers (VMO’s) to conduct
inspections at horse shows, limited
resources may require APHIS to modify
this practice in the future, so the
regulations should continue to allow
accredited veterinarians to perform
Horse Protection Act duties.

Response: Currently there are no
official duties for accredited
veterinarians under the Horse Protection
Act as there were at one time. Our
regulations attempt to reflect current
policies of APHIS, and are changed
when those policies change. If at some
time in the future accredited
veterinarians again play a significant
role in performing official Horse
Protection Act duties, we will propose to
amend the regulations to reflect the
change.

Comment USDA VMO's should be
required to attain accredited status
before performing enforcement duties. It
is inappropriate for USDA to apply a
different set of standards for its own
VMO'’s than it requires of private
veterinarians.

Response: Federally employed VMO'’s
must comply with standards set by
Federal civil service statutes and agency
employee training, development, and job
performance guidelines that match or
exceed the standards set for accredited
veterinarians by the regulations.
Therefore, we are not making any
change in response to this comment.
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Comment- The proposed regulations
do not clearly state whether there is a
“grandfather clause” for currently
accredited veterinarians, or whether
currently accredited veterinarians will
have to re-apply for accreditation under
the proposed new standards.

Response: Veterinarians who became
accredited before the effective date of
this rule will continue in their accredited
status without having to reapply for
accreditation.

Comment: In 8§ 161.2(a)(2)(ii) and
161.3, the requirement that an accredited
veterinarian must be “licensed to
practice veterinary medicine in the State
in which the veterinarian wishes to
perform accredited duties” could cause
problems in States that offer reciprocal
licensing agreements with other States.
The text should read “licensed or legally
able to practice veterinary medicine.”

Response: We agree, and are changing
the language in the final rule
accordingly.

Comment Section 161.2(b)(2)(iii) deals
with how the Administrator will
determine whether a veterinarian whose
accreditation has been revoked should
be reaccredited. Since State Animal
Health Officials could have information
bearing on this decision, the list of
decisionmaking criteria should also
include “Recommendations of the State
Animal Health Official.”

Response: This section lists types of
information the Administrator would
consider in making reaccreditation
decisions, not the source of such
information. In writing this section, we
assumed that the SAHO would often
provide the Veterinarian-in-Charge or
the Administrator with
recommendations and information
relevant to reaccreditation decisions. To
make this explicit, we are changing the
language in 8§ 161.2(b)(2)(iii) that
currently reads ‘Tn making this
conclusion, the Administrator shall
consider:” to read “In making this
conclusion, the Administrator shall
review all available information about
the applicant, including
recommendations of the State Animal
Health Official, and shall consider:”.

Comment: Veterinarians who are
reaccredited in accordance with
§ 161.2(b) after having their
accreditation revoked should be in a
probationary status for the first year
following their reaccreditation.

Response: We do not believe that a
probationary status is necessary in the
veterinary accreditation program, in
view of the fact that other procedures
allow accreditation to be suspended or
revoked with a minimum of formal
procedures and delay. Probationary
periods are most useful in situations
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where incumbents advance to a degree
of tenure where it is extremely difficult
to remove them; this does not occur in
veterinary accreditation.

Comment: Proposed § 161.2(b)(2)(ii)
requires that if a veterinarian whose
accreditation is revoked is later
reaccredited, that veterinarian must
undergo a reaccreditation orientation
program that addresses the deficiencies
that led to revocation of accreditation.
However, the proposal does not require
a similar orientation for veterinarians
whose accreditation is suspended
temporarily. If a veterinarian violates
the standard sufficiently to warrant
suspension, it would serve everyone’s
best interest to require that prior to
resuming accredited duties the
veterinarian receive additional
education as a preventative measure
against reoccurrence of the violations.

Response: We agree that requiring
reorientation training would be a good
idea in many suspension cases,
particularly those cases in which
relatively severe violations resulted in
suspension for 6 months or more.
Therefore, we are adding a sentence to
8§ 161.2(c) indicating that a veterinarian
whose accreditation has been
suspended for 6 months or more must
complete a reaccreditation orientation
program in accordance with
§ 161.2(b)(ii) before accreditation will be
reinstated

Comment: There is considerable
overlap between § 161.2(d), which
requires an applicant for accreditation
to certify he or she is able to perform
specified tasks, and § 161.2(a)(iii), which
lists topics to be covered during the
orientation of a an accredited
veterinarian, and § 161.2(a)(2)(i), which
requires an applicant for accreditation
to hold a Doctor of Veterinary Medicine
or equivalent degree. Many of the tasks
listed in § 161.2(d) and the orientation
topics included in § 161.2(a)(iii) are
included in colleges of veterinary
medicine. APHIS should not be placed
in a position of attempting to dictate or
certify curricular content, and it is
important to distinguish the role of
veterinary schools in providing
professional education to veterinary
students from the role of APHIS in
ensuring that veterinary school
graduates obtain the necessary
additional skills in regulatory and
Federal-State program operations
required to perform accredited duties.
APHIS should be responsible for
determining which areas the applicants
for accreditation have been adequately
prepared for by their veterinary medical
education, and the orientation program
should be designed to provide
instruction in additional topics and

technical details of APHIS programs and .
requirements.

Response: We believe that APHIS and
these commenters are in essential
agreement about the preferred roles of
APHIS, the schools of veterinary
medicine, and the applicants in ensuring
that applicants have the required skills
to perform accredited duties. Our
position is that APHIS should not
dictate or approve curricular contents,
but that upon request APHIS will
cooperate with schools to develop
training modules that address the tasks
of accredited veterinarians. Through this
process APHIS will know what training
in particular tasks is or is not typically
provided to students in schools of
veterinary medicine. APHIS will then be
able to develop orientation programs,
and perhaps additional training, for
skills not addressed by the school
.curriculum. APHIS will determine
directly from the applicant whether the
applicant needs additional training to
perform any of the 16 tasks listed in
§ 161.2(d) and on the application form,
and if necessary will work with the
applicant to obtain training in missing
skills.

Comment: In § 161.2(d), paragraph 1
states that the applicant for accredited
status must be able to "Perform physical
examinations of individual animals,
herds, or flocks to determine whether
they are free from communicable
diseases.” This implied warranty of
good health is beyond the scope of what
can be determined by a physical
examination, which cannot conclusively
determine that animals are free from all
communicable diseases. The text should
read that the physical examination is to
determine “whether the animals are free
from any visible signs suggestive of
communicable disease.”

Response: We agree, and are changing
the text of § 161.2(d)(1) to read as
follows: “(1) Perform physical
examinations of individual animals, and
visually examine herds or flocks, to
determine whether the animals are free
from any clinical signs suggestive of
communicable disease;”.

Comment: In the list of tasks
applicants for accredited status should
be able to perform (§ 161.2(d)), task 6
should be revised. It reads: “Certify the
disease status of a poultry flock with
regard to disease caused by Salmonella
enteritidis, psittacosis or ornithosis, and
velogenic viscerotropic Newcastle
disease.” This phrasing does not take
into account that the disease status of
poultry flocks is not usually determined
by an isolated visit or examination by a
veterinarian, but rather through
continuing testing in the context of the
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National Poultry Improvement Program
or equivalent State programs. The
certification by the accredited
veterinarian should be based on records
of the flock’s participation in such
programs and on results of tests
conducted under such programs.

Response: We agree. We intended
that accredited veterinarians would
certify poultry disease status using data
from Federal and State poultry health
programs, but did not make that point’
clearly in the text. We are changing
§ 161.2(d)(6) to read “Certify the disease
status of a poultry flock with regard to
disease caused by Salmonella
enteritidis, psittacosis or ornithosis, and
velogenic viscerotropic Newcastle
disease, by evaluating records of the
flock’s participation in and testing by
Federal and State poultry health
programs.”

Comment: In § 161.2(d), paragraph 16
states that the applicant for accredited
status must be able to “Explain basic
principles for control of diseases for
which APHIS programs exist * *

Many of the programs APHIS is
involved in are cooperative programs
mainly implemented by States, and this
task should recognize the responsibility
of accredited veterinarians to explain
them.

Response: We agree, and are changing
that language to read “APHIS or APHIS-
State cooperative programs.”

Comment: The provision in § 161.3 to
allow an authorized assistant to perform
some accredited duties is inadvisable
because it will hamper enforcement of
program standards and will create
liability on the part of the accredited
veterinarian for activities performed by
another person, who may not perform
them properly.

Also, the authorized assistant
proposal suggests that authorized
assistants could be used to perform
veterinary duties that many State laws
require be performed only by licensed
veterinarians.

Also, it is possible that some States
may not honor certificates signed by an
authorized assistant, and some foreign
countries may not honor export
certificates signed by an authorized
assistant.

Also, if authorized assistants are
allowed, their identity and the duties
they are authorized to perform should be
made known to the State Animal Health
Official.

Response: We believe commenters
have valid concerns about the use of
authorized assistants, the possibility
that some States or foreign governments
may noi accept signatures of authorized
assistants, and the liability of accredited
veterinarians for actions by their
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authorized assistants. We are deleting
all language in the regulations that
would have allowed use of authorized
assistants.

Comment: The requirement in
§ 161.3(a) that an accredited
veterinarian must personally observe an
animal within 24 hours prior to signing
health documents concerning the animal
is unworkable. Due to irregular
schedules for moving animals and the
fact that obtaining laboratory test
results often takes 2 to 5 days, it is often
impossible for accredited veterinarians
to sign documents within 24 hours of
observing the animal.

Response: We agree that requiring the
veterinarian to observe an animal
within 24 hours prior to signing a health
document may impose an unworkably
short time requirement. However, we
also think it is important to keep the
intervening period reasonably short, to
assure the timeliness of the health
certification. We are changing the time
period from 24 horn’s to 7 days, a time
period requested by several
commenters.

Comment: In § 161.3(e) the phrase “an
accredited veterinarian shall identify or
supervise the identification of reactor
animals" could allow persons acting
under instructions from an accredited
veterinarian to tag or brand animals
without the presence of the accredited
veterinarian. The accredited
veterinarian should be physically
present to supervise identification of
reactor animals.

Response: We agree, and are making
the requested change to the language of
8§ 161.3(e).

Comment: The requirement in
§ 161.3(i) that “An accredited
veterinarian shall not use or dispense in
any manner, any pharmaceutical,
chemical, vaccine or serum, or other
biological product authorized for use
under any Federal regulation or
cooperative disease eradication
program, in contravention of any
Federal or State statute or regulation
* * *» places veterinarians in an
unrealistic position. The present
wording conflicts with permissive extra-
label use of pharmaceuticals under the
Food and Drug Administration’s
compliance policy guide, which
addresses use of products to treat
conditions for which labeled products
are ineffective or unreliable. That
accepted, permissive use is technically
in violation of present legislation and
would, therefore, be in violation of this
provision of the accreditation
regulations. The policy conflict should
be resolved between Federal agencies
with overlapping authority regarding
pharmaceutical products, but in the
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meantime accredited veterinarians
should not be encouraged by one agency
to use products in appropriate
conditions not covered by the label, and
disciplined by another agency for doing
s0.

Response: The issue of dispensing
products in accordance with label and
other legal requirements is complex and
involves overlapping agency
responsibilities, as the commenters
noted. We hope that coordination
among agencies will reduce confusion in
this area and provide clear guidance
without conflicts in the future. Some
cases concerning whether use of a
product is legal and appropriate will
doubtless have to be settled on a case-
by-case basis by the appropriate
authorities. To ensure that accredited
veterinarians are able to use products in
a way consistent with the full context of
applicable requirements, we are
changing the language in § 161.3(i) to
read that accredited veterinarians shall
not use or dispense such products “in
contravention of applicable Federal or
State statutes, regulations, and policies.

Comment: Section 161.3(k) permits
any Veterinary Services veterinarian to
allow an accredited veterinarian to
issue an export certificate without
including laboratory test results, if the
Veterinary Services veterinarian agrees
to add the results at a later date. Since a
particular Veterinary Services
veterinarian may not be accessible to
add the results when they are available
or needed, this section should hold the
Veterinarian-in-Charge responsible for
authorizing cases where an accredited
veterinarian may issue such incomplete
export certificates, and for seeing that
the test results are added to the
certificate when they are available.

Also, this provision would work better
if the fact that lab results were delayed
is recorded on an attachment to the
export certificate, rather than on the
certificate itself. Such an attachment
could be removed when the results are
added, reducing the possibility for
confusion about test results when the
certificate ig examined in the
destination country.

Response: We agree that the
Veterinarian-in-Charge is the
appropriate person to hold responsible
for allowing export certificates to be
issued with laboratory test results to be
added at a later date. We also agree that
a delay in obtaining lab results should
be recorded on a removable attachment
to the export certificate. We are making
the requested changes to § 161.3(k).

Comment: Section 161.4(b) states
“Accreditation shall be automatically
terminated when an accredited
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veterinarian is not licensed to practice
veterinary medicine in at least one
State.” This should be modified to make
it explicit that accreditation will be
terminated if the veterinarian’s license
to practice is revoked by the State in
which the veterinarian performs
accredited duties.

Response: Depending on the
circumstances of the case, revocation of
a veterinarian’s license in one State may
or may not result in action under part
162 to revoke the veterinarian’s
accreditation on a national basis. If the
basis for revoking the license involved
violation of the “Standards for
Accredited Veterinarian Duties”
contained in § 161.3, such action would
ensue. However, the regulations also
state in § 161.2(a)(2)(ii) that a
veterinarian must be licensed in the
State in which he or she performs
accredited duties, To emphasize this
point, we are adding a new paragraph
(c) to §161.1, “Statement of purpose;
performance of accredited dutiesin
different States.” This new paragraph
reads as follows; “An accredited
veterinarian may not perform accredited
duties in a State in which the accredited
veterinarian is not licensed or legally
able to practice veterinary medicine.”

Comment: Section 162.12(d) states that
“Issuance of three or more letters of
dismissal citing incidents of minor
violations by an accredited veterinarian
may be cause for more severe action
under this section and § 161.4.” There
should be some time concerning the
three violations to preclude action
against, for example, a veterinarian who
accumulates two letters of dismissal in
his or her first year of practice and a
third 20 years later, with 19 years of
exemplary service between.

Response: We have reconsidered the
proposal that issuance of three or more
letters of dismissal could cause more
severe action to be instituted against an
accredited veterinarian. The regulations
are designed to institute disciplinary
actions based on individual violations of
the standards,, not on any particular
pattern of past minor violations that
were resolved under the regulations.
Under part 162, if the Administrator has
reason to believe an accredited
veterinarian has not complied with the
standards, the particulars of the alleged
violation are investigated. If the
accredited veterinarian alleged to have
violated the standards has received a
letter of dismissal in the past citing
violations relevant to the alleged
violation currently under investigation,
that fact would be considered in
determining the appropriate sanction for
the current violation. However, we have
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concluded that there is no rational basis
for a strict mechanical formula stating
that a fixed number of such letters of
dismissal, over either a fixed or
indefinite time period, should lead to
any particular disciplinary action imder
part 162. Therefore, we are removing the
sentence in § 162.12(d} that reads
“Issuance of three or more letters of
dismissal within a five year period citing
incidents of minor violations by an
accredited veterinarian may be cause
for more severe action under this section
and §161.4”

Comment: The proposal seems to
greatly reduce State authority over and
involvement in the accreditation
program. The accreditation program
should be a cooperative Federal-State
program that meets the needs of both
participants. The proposal limits the
State to “advisory” participation in a
number of areas where State
participation should be fully equal to
Federal participation. In particular,
veterinarians should be accredited only
after they are recommended by the
State, and States should be involved in
suspension or revocation actions; the
State should participate in all
orientations and share control of their
content with APHIS; the State should be
authorized to provide instructions
directly to accredited veterinarians on
how to follow procedures and complete
forms involved m State or State-Federal
cooperative programs, and accredited
veterinarians should report cases of
communicable animal disease to the
State as well as the APHIS.

Response: It is not our intention to
reduce State involvement in ensuring
that the veterinary accreditation
program successfully meets its
established goals of assisting Federal
and Federal-State cooperative animal
health programs. We rely on the
professionalism and expertise of State
personnel, and their more detailed
knowledge of local veterinary
practitioners and animal industry
conditions. We expect the State advice
and participation will prove invaluable
with regard to determining whether to
accredit individual veterinarians,
designing orientation programs,
developing additional guidance and
procedures for accredited veterinarians,
and investigating violations of the
“Standards for Accredited Veterinarian
Duties” contained in § 161.3.

We are modifying several sections of
the regulations to clarify how we expect
to rely on State participation. The
sections dealing with orientationa have
been changed to state that State officials
will be invited to participate in
developing orientation materials and

conducting orientations. Section 161.3(e)
has been changed to state that tagging
or identification of animals will be
performed in accordance with
instructions issued by the Veterinarian-
in-Charge for Federal animal health:
programs, and instructions issued by the
Veterinarian-in-Charge or the State
Animal Health Official for cooperative
Federal-State programs. Section 161.3(f)
has been changed to state that
communicable disease eases must be
reported to the Veterinarian-in-Charge
and the State Animal Health Official.
The section on informal conferences
already states that the State Animal
Health Official wiMbe invited to attend
each informal conference called by the
Veterinarian-in-Gharge. As noted above,
§ 161.2(b), dealing with reaecreditation,
has been changed to make it explicit
that the Veterinarian-in-Charge, when
evaluating a request for reaecreditation,
shall consider the recommendations of
the State Animal Health Official in
making a decision.

We are not giving States exclusive or
veto authority in any area of the
regulations, such as whether an
applicant will be accredited. Although
we will carefully weigh any advice
States present regarding these types of
program decisions, the fact remains that
veterinary accreditation is a program
implemented by Federal regulation, and
a Federal agency is the proper ultimate
decisionmaking authority for the
program.

Comment: One State agriculture
agency asked that implications of
Executive Order 12612, “Federalism,” be
explained with regard to the proposed
rule, and contended that the proposal
was not consistent with the Executive
Order’s charges to grant States the
maximum possible administrative
discretion and to avoid encroaching
upon authority reserved to States.

Response: Executive Order 12612
instructs Federal agencies not to take
actions that exceed the powers
enumerated for the Federal government
in the Constitution, and not to
unnecessarily preempt State law or
preclude States from developing policies
and taking actions at their discretion.
The proposed changes to the veterinary
accreditation program do not raise
Federalism implications in terms of the
Executive Order. The regulations
address how a Federal agency will
conduct operations of a Federal
program, and do not preclude States
from developing policies or exercising
their authority to involve veterinarians
in any programs developed by a State.
States are free to pass laws or
implement regulations for the
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participation of veterinarians in State
animal health programs. However, our
regulations do not require accredited
veterinarians to participate in purely
State programs. State law, not Federal
regulation, is the proper venue for
implementing and enforcing State
programs. Our regulations do not allow
States to rely on Federal regulations to
implement or enforce State programs
that do not have a cooperative Federal
component, and we believe this is an
appropriate division of responsibility.

Comment: There should be an
expiration date on accreditation. It
should be renewable at intervals, for
example every 5 or 10 years. This would
provide a mechanism for removing
retired and deceased veterinarians from
the national list as well as a mechanism
for updating information about them.

Response: We examined this option
while developing the regulations, and
concluded that it would place an
unacceptable paperwork burden on
accredited veterinarians to require them
to reapply regularly. This system would
also place an unmanageable burden on
APHIS recordkeeping and procedures,
which would have to be redesigned to
track the exact time that thousands of
veterinarians have been accredited. We
would have to contact accredited
veterinarians individually if they fail to
reapply on time, and develop new
standards and procedures for what
action to take ,,when they fail to reapply,
or reapply late.

We believe the most practical way to
keep the national list current is for
APHIS to conduct a mass mailing to
accredited veterinarians from time to
time. This mailing will include an
enclosure that each accredited
veterinarian must return to APHIS if the
individual wishes to remain in
accredited status. Before APHIS
conducts such a mailing, any
information collection or recordkeeping
requirements associated with it will be
submitted to the Office of Management
and Budget in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

Comment: Informal conferences
should not be held by telephone.
Violations are serious matters, and
requiring the alleged violator to travel to
an office for a face-to-face conference
with Federal and State officials
reinforces the seriousness of violations
and will help reduce their number.

Response: We agree. After re-
examining the investigation and
adjudication process, we conclude that
if telephone discussions with those
involved in an alleged violation have a
place in the process, that place would be
before the informal conference stage,
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while the Veterinarian-in-Charge is still
determining whether there is reason to
believe that the accredited veterinarian
has not complied with the “Standards
for Accredited Veterinarian Duties”
contained in § 161.3. Therefore, we have
removed from § 162.12 the sentence that
reads “At the discretion of the
Veterinarian-in-Charge, informal
conferences may be held by telephone.”
In addition to the changes discussed
above, we have also made minor,
nonsubstantive changes for clarity.

Effective Date

Pursuant to the provisions of 5 U.S.C.
553, we find good cause for making this
rule effective less than 30 days after
publication in the Federal Register. This
is a substantive rule which relieves a
restriction that limits accreditation to
veterinarians who have passed the
written examination required by the
former regulations. Immediate
implementation of this rule will prevent
a great deal of unnecessary work by
schools of veterinary medicine, which
would otherwise have to prepare to
conduct this year’s written examination
for veterinary students.

Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that there is
good cause for making this rule effective
upon publication.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This amendment establishes
accreditation on a national rather than a
State basis. It also removes a test
currently required for accredited
veterinarians, requires an orientation
program for each accredited
veterinarian, and specifies standards for
performance of certain services by
accredited veterinarians

There are currently approximately
45,000 accredited veterinarians
practicing in the United States.
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Approximately 2,000 new accredited
veterinarians, mostly recent graduates,
are added to the system each year. The
degree to which their income depends
on performing accredited work varies
greatly within this population, and we
have little reliable information in this
area. It appears that accredited
veterinarians may be divided into three
groups in terms of the income they
derive from performing accredited work.
A small minority of accredited
veterinarians derive most of their
income from accredited work. A large
minority of accredited veterinarians
derive only a small portion of their
income from accredited work. The
largest group in the accredited
veterinarian population derives a
significant but not major portion of their
income from accredited work. (Another
minor group, irrelevant to economic
considerations under the proposed rule,
is accredited but receives no income
from performing accredited work.)

The changes made by this final rule
should not significantly affect the
number of accredited veterinarians, the
expenses they accrue to become
accredited, or the income they derive
from performing accredited work. The
changes essentially affect application
procedures without imposing any
significant new application costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12778r

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Following adoption of
this rule: (1) All State and local laws
and regulations that are in conflict with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
are required before the suspension or
revocation of a veterinarian’s
accreditation can be challenged in court.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR,
part 3015, subpart V.)

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.), the information collection or
recordkeeping requirements included in
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this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number 0579-
0032.

List of Subjects

9 CFRParts WO
Veterinarians.

9 CFR Part 161

Reporting and recordkeeping
requirements.

9 CFRPart 162

Administrative practice and
procedures, Veterinarians.

Accordingly, subchapter J of9 CFR
chapter I is revised to read as follows:

SUBCHAPTER J— ACCREDITATION OF
VETERINARIANS AND SUSPENSION OR
REVOCATION OF SUCH ACCREDITATION

Parts

130 Definition of terms.

161 Requirements ami standards for
accredited veterinarians and suspension
or revocation of such accreditation.

162 Rules of practice governing revocation
or suspension of veterinarians'
accreditation.

PART t60— DEFINITION OF TERMS

Authority: 15 U.S.C. 1828; 21 U.S.C.105,
111-114,114a, 114a-1, 115,116,120,121,125,,
134b, 1341612, and 613; 7 CFR 2.17. 251, and
371.2(d);

§160.1 Definitions.

For the purposes of this subchapter
the following words, phrases, names
and terms shall be construed,
respectively, to mean:

Accredited Veterinarian.l A
veterinarian approved by the
Administrator m accordance with the
provisions of part-161 of this subchapter
to perform functions specified in
subchapters B, C, and D of this chapter.

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service or any individual authorized to
act for the Administrator.

Animal, animals. All animals except
humans, including but not limited to
cattle, sheep, goats, other ruminants,
swine, horses, asses, mules, zebras,
birds; and poultry.

Animaland PlantHealth Inspection
Service. The Animal and Plant Health

1The provisions of subchapters B, G. and D of
this chapter authorize Federal and State
veterinarians and accredited veterinarians to
perform specified functions. Full-time Federal
(including military] and State employed
veterinarians are authorized to perform such
functions, pursuant'to delegation of authority by-the
Administrator or cooperative agreements without
specific accreditation under the provisions of this
subchapter-

Inspection Service, United States
Department of Agriculture.

APHIS. The Animal and Plant Health
Inspection Service.

Examine, examination, Physical study
of an individual animal that enables an
accredited veterinarian to determine if
any abnormality in physical condition or
bodily function is suggestive of clinical
signs of communicable disease.

Inspect, inspection. Visual study of
the physical appearance, physical
condition, and behavior of animals
(singly or in groups} that enables an
accredited veterinarian to determine
whether any abnormality in physical
condition or bodily function is evident.

Official certificate, form, record,
report, tag, band, or other identification.
Means any certificate, form, record,
report, tag band, or other identification,
prescribed by statute or by regulations
issued by the Administrator, for use by
an accredited veterinarian performing
official functions under this subchapter.

State. Any State, the District of
Columbia, Puerto Rico, Guam, the
Northern Mariana Islands, die Virgin
Islands of the United States, and any
other territory or possession of the
United States.

State Animal Health Officiate The
State animal health official who is
responsible for the livestock and poultry
disease control and eradication
programs of a State.

Veterinarian-in-Charge. The
veterinary official of APHIS who is
assigned by foe Administrator to
supervise and perform foe official work
of APHIS in a State or group of States.

PART 161— REQUIREMENTS AND
STANDARDS FOR ACCREDITED
VETERINARIANS AND SUSPENSION
OR REVOCATION OF SUCH
ACCREDITATION

Sec.

§ 161.1 Statement of purpose; performance
of accredited duties in different States.

§161.2 Requirements and application
procedures for accreditation.

§161.3 Standards for accredited
veterinarian duties

§161.4 Suspension or revocation of
veterinary accreditation; criminal and
civil penalties.

Authority: 15 U.S.C. 1828; 21 U.S.C. 105,
111-114,114a, 114a-1, 115,116,120,121,125,
134b, 134f, 612, and 613; 7 CFR 2.17, 2,51, and
371.2(d),

§161.1 Statement of purpose;
performance of accredited duties In
different States.

(aj This subchapter concerns a
program administered by APHIS to
accredit veterinarians and thereby
authorize them to perform, on behalf of
APHIS, certain activities specified in
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this chapter. This program is intended to
ensure that an adequate number of
qualified veterinarians are availablein
the United States to perform such
activities.

(b) If an accredited veterinarian
wishes to perform accredited duties in a
State other than foe State for which the
veterinarian has completed an
orientation in accordance with
8§ 101.2(aH4), the accredited veterinarian
shall so inform foe Veterinarian-in-
Charge of foe new State. The
Veterinarian-in-Charge of the new State
may require foe accredited veterinarian
to complete, prior to performing any
accredited duties in the new State, an
orientation in animal health procedures
and issues relevant to foe new State.
The Veterinarian-in-Charge shall review/
the content of each such orientation and
shall approve its use after determining
that it includes adequate information
about animal health agencies, regulatory
requirements, administrative
procedures, and animal disease
problems in foe new State, to prepare an
accredited veterinarian from another
State to perform accredited duties in foe
new State. The Veterinarian-in-Charge
shall also give the State Animal Health
Official of foe new State an opportunity
to review the contents of foe orientation;
and invite him or her to participate in
developing orientation materials and
conducting foe orientation.

fc) An accredited veterinarian may
not perform accredited duties in a State
in which foe accredited veterinarian is
not licensed or legally able to practice
veterinary medicine.

§ 161.2 Requirements and application
procedures for accreditation.

@ Initialaccreditation. A
veterinarian may apply for accreditation
by completing an application for
accreditation on Form 1—38A,
“Application for Veterinary
Accreditation,” including certification
that foe applicant is able to perform foe
tasks listed m paragraph fd) of this
section, and submitting it to the
Veterinarian-in-Charge in the State
where he or she. wishes to perform
accredited duties.

@ Completed Forms 1-36A received
by a Veterinarian-in-Charge shall be
reviewed by foe State Animal Health
Official for foe State in which foe
veterinarian wishes to perform
accredited duties. Within 14;days after
receiving an application, a State Animal
Health Official shall either endorse the
application or send a written statement
to foe Administrator explaining why it
was not endorsed; but if foe State
Animal Health Official fails to take one
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of these actions within 14 days, the
Veterinarian-in-Charge shall proceed to
review the application. The
Administrator will review the
application and the written statement, if
any, and determine whether the
applicant meets the requirements for
accreditation contained in this part

(2)  The Administrator is hereby
authorized to accredit a veterinarian
when he or she determines that:

(i) The veterinarian is a graduate with
a Doctorate of Veterinary Medicine or
an equivalent degree (any degree that
qualifies the holder to be licensed by a
State to practice veterinary medicine)
from a college of veterinary medicine;

(if) The veterinarian is licensed or
legally able to practice veterinary
medicine in the State in which the
veterinarian wishes to perform
accredited duties. APHIS will confirm
licensing status of the applicant by
contacting the State board of veterinary
medical examiners or any similar State
organization that maintains records of
veterinarians licensed in a State; and,

(iii) The veterinarian has completed
an orientation program approved by the
Veterinarian-in-Charge for the State in
which the veterinarian wishes to
practice, and upon completion of the
orientation, has signed a written
statement listing the date and place of
orientation, the subjects covered in the
orientation, and any written materials
provided to the veterinarian at the
orientation. The Veterinarian-in-Charge
shall also give the State Animal Health
Official an opportunity to review the
contents of the orientation, and invite
him or her to participate in developing
orientation materials and conducting the
orientation. The orientation program
shall include the following topics:

(A) Federal animal health laws,
regulations, and rules;

(B) Interstate movement requirements
for animals;

(C) Import and export requirements
for animals;

(D) USDA animal disease eradication
and control programs;

(E) Laboratory support in confirming
disease diagnoses;

(F) Ethical/Professional
responsibilities of an accredited
veterinarian; and,

(G) Animal health procedures issues,
and information resources relevant to
the State in which the veterinarian
wishes to perform accredited duties.

(b) Reaccreditation. A veterinarian
whose accreditation has been revoked
may apply for reaccreditafion when the
revocation has been in effect for not less
than two years by completing an
application for reaccreditation on Form
1-36A, MApplication for Veterinary

Accreditation”, and submitting it to the
Veterinarian-in-Charge of the State or
area where he or she wi/Nies to perform
accredited work.

(1) Completed Forms 1-38A received -
by a Veterinarian-in-Charge shall be
reviewed by the State Animal Health
Official for the State in which the
veterinarian wishes to perform
accredited duties. Within 14 days after
receiving an application, a State Animal
Health Official shall either endorse the
application or send a written statement
to the Administrator explaining why it
was not endorsed; but if the State
Animal Health Official fails to take one
of these actions within 14 days, the
Veterinarian-in-Charge shall proceed to
review the application. The
Administrator will review the
application and the written statement, if
any, and determine whether the
applicant meets the requirements for
reaccreditation contained in this part.

(2) The Administrator is hereby
authorized to reaccredit a veterinarian
when he or she determines that:

(i) The veterinarian is licensed or
legally able to practice veterinary
medicine in the State in which the
veterinarian wishes to perform
accredited duties;

(ii) The veterinarian has completed a
reaccreditation orientation program
approved by the Veterinarian-in-Charge
for the State in which the veterinarian
wishes to practice, and upon completion
of the orientation, has signed a written
statement listing' the date and place of
orientation, the subjects covered in the
orientation, and any written materials
provided to the veterinarian at the
orientation. The Veterinarian-in-Charge
shall also give the State Animal Health
Official an opportunity to review the
contents of the reaccreditation
orientation, and invite him or her to
participate in developing orientation
materials and conducting the
orientation. The orientation program
shall include topics addressing die
subject areas which led to loss of
accreditation for the applicant, and
subject areas which have changed since
the applicant lost accreditation; and,

(iii) The professional integrity and
reputation of the applicant support a
conclusion that the applicant will
faithfully fulfill the duties of an
accredited veterinarian in the future. In
making this conclusion, the
Administrator shall review all available
information about the applicant,
including recommendations of the State
Animal Health Official, and shall
consider:

(A) Criminal conviction records
adversely reflecting on the honesty or
integrity of the applicant with regard to

54913

the performance or nonperformance of
veterinary medical duties;

(B) Official records of the applicant's
actions participating in Federal, State, or
local veterinary programs;

(C) Judicial determinations in civil
litigation adversely reflecting on the
integrity of the applicant; and

(D) Any other evidence reflecting on
the professional integrity and reputation
of the applicant.

(c) Reinstatement after suspension. A
veterinarian whose accreditation has
been suspended for less than 6 months
(other than a summary suspension that
is changed to a revocation as a result of
an adjudicatory proceeding) will be
automatically reinstated as an
accredited veterinarian upon completion
of the suspension. A veterinarian whose
accreditation has been suspended for 6
months or more must complete a
reaccreditation orientation program in
accordance with paragraph (b)(2)(ii) of
this section before accreditation wilL be
reinstated.

(d) Tasks which applicants for
accredited status must be able to
perform. Applicants for accredited
status must be able to:

(1) Perform physical examinations of
individual animals, and visually inspect
herds or flocks, to determine whether
the animals are free from any clinical
signs suggestive of communicable
disease;

(2) Recognize the common breeds of
livestock so as to be able to record
breed information on official documents;

(3) Recognize brucellosis tattoos and
calfhood vaccination tags, and
determine the state of origin of eartags,
to properly identify animals in interstate
commerce;

(4) Estimate the age of livestock using
a dental formula;

(5) Apply an eartag, tattoo, backtag,
and legband,

(6) Certify the disease status of a
poultry flock with regard to disease
caused by Salmonella enteriiidis,
psittacosis or ornithosis, and velogenic
viscerotropic Newcastle disease, by
evaluating records of the flock's
participation in and testing by Federal
and State poultry health programs;

(7) Properly complete certificates for
domestic and international movement of
animals;

(8) Apply and remove official seals;

(9) Perform a necropsy on livestock;

(10) Recognize clinical s.gns and
lesions of exotic animal diseases;

(11) Plan a disease control strategy for
a livestock unit;

(12) Vaccinate for brucellosis and fill
out the vaccination certificate;

(13) Draw and ship blood for testing;
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(14) Perform a caudal fold test for
tuberculosis;

(15) Develop appropriate cleaning and
disinfection plans to control
communicable livestock disease spread;
and

(16) Explain basic principles for
control of diseases for which APHIS or
APHIS-State cooperative programs
exist, such as brucellosis, pseudorabies,
and tuberculosis.

(Approved by the Office of Management and
Budget under control number 0579-0032.)

8§ 161.3 Standards for accredited
veterinarian duties.

An accredited Veterinarian shall
perform the functions of an accredited
veterinarian only in a State in which the
accredited veterinarian is licensed or
legally able to practice veterinary
medicine. An accredited veterinarian
shall perfonn the functions of an
accredited veterinarian and carry out all
responsibilities under applicable
Federal programs and cooperative
programs subject to direction provided
by die Veterinarian-in-Charge and in
accordance with any regulations and
instructions issued to the accredited
veterinarian by the Veterinarian-in-
Charge, and shall observe the following
specific standards:

(a) An accredited veterinarian shall
not issue or sign a certificate, form,
record or report which reflects the
results of any inspection, test,
vaccination or treatment performed by
him or her, with respect to any animal,
unless he or she, within 7 days prior to
such signing, has personally observed
each animal in a location that allows the
accredited veterinarian sufficient space
to observe the animal in such a manner
as to detect abnormalities related to
areas such as, but not limited to,
locomotion, body excretion, respiration,
and skin conditions. An accredited
veterinarian shall examine each animal
showing abnormalities, in order to
determine whether or not there is
clinical evidence compatible with the
presence or absence of a communicable
disease.

(b) An accredited veterinarian shall
not issue or sign any certificate, form,
record or report, or permit such a
certificate, form, record, or report to be
used until, and unless, it has been
accurately and fully completed, clearly
identifying the animals to which it
applies, and showing the dates and
results of any inspection, test,
vaccination, or treatment the accredited
veterinarian has conducted, except as
provided in paragraph (c) of this section.
The accredited veterinarian shall
distribute copies of certificates, forms,
records, and reports, according to
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instructions issued to him or her by the
Veterinarian-in-Charge.

(c) An accredited veterinarian shall
not issue dr si] h any certificate, form,
record, or report which reflects the
results of any inspection, test,
vaccination, or treatment performed by
another accredited veterinarian, unless:

(1) The signing accredited veterinarian
has exercised reasonable care, that is, a
standard of care that a reasonably
prudent person would use under the
circumstances in the course of
performing professional duties, to
determine that the certificate, form, or
report is accurate;

(2) The certificate, form, or report
indicates that the inspection, test,
vaccination, or treatment was performed
by the other accredited veterinarian;
identifies the other accredited
veterinarian by name; and includes the
date and the place where such
inspection, test, or vaccination was
performed; and,

(3) For a certificate, form, or report
indicating results of a laboratory test,
the signing accredited veterinarian shall
keep a copy of the certificate, form, or
report and shall attach to it either a
copy of the test results issued by the
laboratory, or a written record
(including date and participants’ names)
of a conversation between the signing
accredited veterinarian and the
laboratory confirming the test results.

(d) An accredited veterinarian shall
perform official tests, inspections,
treatments, and vaccinations and shall
submit specimens to designated
laboratories in accordance with Federal
and State regulations and instructions
issued to the accredited'veterinarian by
the Veterinarian-in-Charge.

(e) An accredited veterinarian shall
identify or be physically present to
supervise the identification of reactor
animals by tagging or such other method
as may be prescribed in instructions
issued to him or her by the Veterinarian-
m-Charge or by a State Animal Health
Official through the Veterinarian-in-
Charge.

(f) An accredited veterinarian shall
immediately report to the Veterinarian-
in-Charge and the State Animal Health
Official all diagnosed or suspected cases
of a communicable animal disease for
which a PHIS has a control or
eradication program in 9 CFR chapter I,
and all diagnosed or suspected cases of
any animal disease not known to exist
in the United States as provided by
§ 71.3(b) of this chapter.

(9) While performing accredited work,
an accredited veterinarian shall take
such measures of sanitation as are
necessary to prevent the spread of

communicable diseases of animals by
the accredited veterinarian.

(h) An accredited veterinarian shall
keep himself or herself currently
informed on Federal and State
regulations that are provided to him or
her by the Veterinarian-in-Charge, or by
a State official through the Veterinarian-
in-Charge, governing the movement of
animals, and on procedures applicable
to disease control and eradication
programs, including emergency
programs.

(i) An accredited veterinarian shall
not use or dispense in any manner, any
pharmaceutical, chemical, vaccine or
serum, or other biological product
authorized for use under any Federal
regulation or cooperative disease
eradication program, in contravention of
applicable Federal or State statutes,
regulations, and policies.

(j) An accredited veterinarian shall be
responsible for the security and proper
use of all official certificates, forms,
records, reports, tags, bands, or other
identification devices used in his or her
work as an accredited veterinarian and
shall take reasonable care to prevent
misuse thereof. An accredited
veterinarian shall immediately report to
the Veterinarian-in-Charge, the loss,
theft, or deliberate or accidental misuse
of any such certificate, form, record,
report, tag, band, or other identification
device.

(k) An accredited veterinarian may
issue or sign an origin health certificate
for export use pursuant to part 91 of this
chapter without including test results
from a laboratory, if the Veterinarian-in-
Charge has determined that such action
is necessary to save time in order to
meet an exportation schedule and
agrees to add the test results to the
certificate at a later time. In such cases,
the accredited veterinarian shall state
on a removable attachment to the
certificate that such test results are to be
added by the Veterinarian-in-Charge.

§161.4 Suspension or revocation of
veterinary accreditation; criminal and civil
penalties.

() The Administrator is authorized to
suspend for a given period of time, or to
revoke, the accreditation of a
veterinarian when he or she determines
that the accredited veterinarian has not
complied with the "Standards for
Accredited Veterinarian Duties” as set
forth in § 161.3 of this part, or, in lieu
thereof, to issue a written notice of
warning to the accredited veterinarian
when the Administrator determines a
notice of warning will be adequate to
attain compliance with the Standards.
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(b) Accreditation shall be
automatically terminated when an
accredited veterinarian is not licensed
or legally able to practice veterinary
medicine in at least one State.

(c) Accreditation shall be
automatically revoked when an
accredited veterinarian is convicted ofa
crime in either State or Federal court, if
such conviction is based on the
performance or nonperformance of any
act required of the veterinarian in his or
her capacity as an accredited
veterinarian.

(d) Any accredited veterinarian who
knowingly issues or signs a false,
incorrect, or mislabeled animal health or
inspection certificate, blood sample,
official brucellosis-vaccination
certificate, or official tuberculin test
certificate in accordance with this
chapter, shall be subject to such civil
penalties and such criminal liabilities as
are provided by 18 U.S.C. 1001,21 U.S.C.
117,122,127, and 134e, or other
applicable Federal statutes. Such action
may be in addition to, or in lieu of,
suspension or revocation of accredited
veterinarian status in accordance with
this section.

PART 162— RULES OF PRACTICE
GOVERNING REVOCATION OR
SUSPENSION OF VETERINARIANS’
ACCREDITATION

Subpart A—General

Sec.
182.1 Scope and applicability of rules of
practice.

Subpart B—Supplemental Rules of Practice
162.10 Summary suspension of accreditation
of veterinarians.

162.11 Notification.
162.12 Informal conference.
162.13 Formal complaint

Authority: 15 U.S.C. 1628; 21 U.S.C. 105,
111-114,1144, 114a-1, 115,116,120,121,125.
134b, 134f, 612, and 613; 7 CFR 2.17, 2.51, and
371.2(d).

Subpart A— General

8§ 162.1 Scope and applicability of rules of
practice.

The Uniform Rules of Practice for the
Department of Agriculture promulgated
in Subpart H of part 1, Subtitle A, Title
7, Code of Federal Regulations, are the
Rules of Practice applicable to
adjudicatory, administrative
proceedings for the revocation or
suspension of accreditation of
veterinarians (9 CFR parts 160 and 161).
In addition, the Supplemental Rules of
Practice set forth in subpart B of this
part shall be applicable to such
proceedings.
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Subpart B— Supplemental Rules of
Practice

§162.10 Summary suspension of
accreditation of veterinarians.

In any situation where the
Administrator has reason to believe that
any veterinarian accredited under the
provisions of 9 CFR parts 160 and 161 of
this subchapter has not complied with
the “Standards for Accredited
Veterinarian Duties” set forth in § 161.3
of this subchapter, and deems such
action necessary in order to prevent the
introduction into the United States or
the spread from one State to another of
a contagious, infectious, or
communicable disease of animals, or to
insure that animals intended or offered
for export to foreign countries are free
from disease, the Administrator may
suspend the accreditation of such
veterinarian pending final determination
in the proceeding, effective upon oral or
written notification, whichever is
earlier. In the event of oral notification,
a written confirmation thereof shall be
given to such veterinarian pursuant to
§ 1.147(b) of the Uniform Rules of
Practice (7 CFR 1.147(b)) as promptly as
circumstances permit Such suspension
shall have no relevance with respect to
the final determination in the
proceeding.

§162.11 Notification.

The Veterinarian-in-Charge shall
notify an accredited veterinarian when
there is reason to believe that the
accredited veterinarian has not
complied with the “Standards for
Accredited Veterinarian Duties” as
contained in § 161.3 of this subchapter.
The notification shall be in writing, with
a copy to the State Animal Health
Official, and shall include a statement of
the basis for the belief that the
accredited veterinarian has failed to
comply with the Standards and shall
notify the accredited veterinarian if the
Veterinarian-in-Charge has arranged to
hold an informal conference to discuss
the matter.

§162.12 Informal conference.

(a) The Veterinarian-in-Charge, in
consultation with the State Animal
Health Official and the accredited
veterinarian, shall designate the time
and place for the holding of an informal
conference to review the matter, unless
the Veterinarian-in-Charge determines
that an informal conference is
inappropriate. An informal conference is
inappropriate only if the Veterinarian-
in-Charge decides to dismiss the case
based on available facts, or if civil or
criminal charges based on the actions or
inactions believed to be in violation of
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the “Standards for Accredited
Veterinarian Duties” contained in

§ 161.3 of this subchapterare pending
against the accredited veterinarian. An
informal conference shall include the
Veterinarian-in-Charge or his or her
representative, the accredited
veterinarian, and any other persons the
Veterinarian-in-Charge requests to
attend due to their involvement in or
knowledge of the possible violation. The
State Animal Health Official will be
invited to attend each informal
conference held regarding activities in
his or her State.

(b) Prior to, during, or at the
conclusion of the informal conference,
the Veterinarian-in-Charge may issue a
written warning to the accredited
veterinarian without further procedure
after determining that a warning with
appropriate instructions will be
adequate to attain compliance with the
Standards.

(c) If prior to, during, or at the
conclusion of, the informal conference,
the accredited veterinarian consents, in
writing, to the issuance of an order
revoking or suspending his or her
accreditation for a specified period of
time, in lieu of further procedure, the
Veterinarian-in-Charge may issue such a
consent order without further procedure.

(d) If prior to, during, or after the
informal conference, but prior to the
issuance of a formal complaint, the
accredited veterinarian is found not to
have violated the regulations, the
Veterinarian-in-Charge will issue a
letter dismissing the case, and provide a
copy of the letter to the accredited
veterinarian and to the State Animal
Health Official. Prior to, during, or after
the informal Conference, the
Veterinarian-in-Charge may issue a
letter identifying actions of the
accredited veterinarian that were minor
violations of the Standards, instructing
the accredited veterinarian in proper
procedures, and admonishing the
accredited veterinarian to use greater
care in performing these procedures in
the future. Issuance of three or more
letters of dismissal within a 5-year
period citing incidents of minor
violations by an accredited veterinarian
may be cause for more severe action
under this section and § 161.4.

§162.13 Formal complaint.

If a consent order has not been issued,
or if. after an informal conference, the
Veterinarian-in-Charge has not issued a
letter of dismissal or letter of warning to
the accredited veterinarian, a formal
complaint may be issued by the
Administrator in accordance with
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§ 1.135 of the Uniform Rules of Practice
(7 CFR 1.135).

Done in Washington. DC, this 17th day of
November 1992.
Lonnie ). King,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 92-28318 Filed 11-20-92; 8:45 am]

BIUING CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 92-ANM-3]
Alteration of Jet Routes; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: An error was discovered in
the description of the final rule for Jet
Route J-143 that was published in the
Federal Register on October 14,1992 (57
FR 40976), Airspace Docket No. 92-
ANM-3. In the description for J-143 the
state location identified for the Klickitat
VHF Omnidirectional Range/Tactical
Air Navigation (VORTAC) was in error;
the actual location of the Klickitat
VORTAC is in the State of Washington
and not in the State of Oregon. This
action corrects that error.

EFFECTIVE DATE: 0901 U.T.C., December
10,1992.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace—Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone; (202)
267-9230.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 92-24906,
Airspace Docket No. 92-ANM-3,
published on Wednesday, October 14,
1992 (57 FR 46976), changed the name
and identification of three VORTAC’s
listed in the legal descriptions of five jet
routes in the State of Oregon. An error
was discovered in the actual location of
the Klickitat VORTAC in the description
of J-143. The Klickitat VORTAC is
actually located in the State of
Washington and not in the State of
Oregon. This action corrects that error

Correction to Final Rule

Accordingly, pursuant to the authority
delegated to me, the publication in the
Federal Register on October 14,1992 (57
FR 46976; Federal Register Document
92-24906), and the description in FAA
Order 7400.7, which is incorporated by
reference in 14 CFR 71.1, are corrected
as follows:

Section 71.1 [Corrected]
J-143 [Corrected]

1. On page 46977, in the first column,
the description for J-143 is corrected by
removing “Klickitat, OR” and inserting
in its place "Klickitat, WA."

Issued in Washington, DC, on November
10,1992.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 92-28343 Filed 11-20-92; 8:45 am)]
BILLING CODE 4910-13-M

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 92-ANM-2]

Alteration of VOR Federal Airways;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

action: Final rule; correction.

SUMMARY: Several errors were
discovered in the descriptions of the
final rule for VOR Federal Airways V-
25,Vv-112,V-182, V-287, V-497, V-520,
and the domestic low altitude reporting
points that was published in the Federal
Register on October 14,1992 (57 FR
46977), Airspace Docket No. 92-ANM-2.
In the descriptions for V-25, V-112, V-
497, V-520, and the domestic low
altitude reporting points, the actual
location of the Klickitat VORTAC is in
the State of Washington and not in the
State of Oregon. In the description for
V-287 the radial between INT Olympia
and Paine, WA, should be 256° and not
for 254°. This action corrects those
errors.

EFFECTIVE DATE: 0901 u.t.c., December
10,1992.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace—Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.
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SUPPLEMENTARY INFORMATION:
History

Federal Register Document 92-24907,
Airspace Docket No. 92-ANM-2,
published on Wednesday, October 14,
1992 (57 FR 46977), changed the name
and identification of four VHF
Omnidirectional Range/Tactical Air
Navigation (VORTAC) listed in the legal
descriptions of Domestic VOR Federal
airways, Domestic low altitude reporting
points, and Domestic high altitude
reporting points in the States of Oregon
and Idaho. An error was discovered in
the radial between INT Olympia and
Paine, WA, in the description for VV-287.
The radial between INT Olympia and
Paine, WA, should have been 256° and
not 254°; also an error was discovered in
the actual location of the Klickitat
VORTAC in the descriptions of V-25, V-
112, V-182, V-497, V-520, and the
domestic low altitude reporting points.
The Klickitat VORTAC is actually
located in the State of Washington and
not in the State of Oregon. This action
corrects those errors™

Correction to Final Rule

Accordingly, pursuant to the authority
delegated to me, the publication in the
Federal Register on October 14,1992 (57
FR 46977; Federal Register Document
92-24907), and the corresponding
descriptions in FAA Order 7400.7, which
is incorporated by reference in 14 CFR
71.1, are corrected as follows:

Section 71.1 [Corrected]
V-25

1. On page 46978, in the first column,
the description for V-25 is corrected by
removing “Klickitat, OR” and inserting
in its place “Klickitat, WA.”

V-112

(corrected]

[Corrected]

2. 0On page 46978, in the first column,
the description for V-112 is corrected by
removing "Klickitat, OR” and inserting
in its place "Klickitat, WA.”

V-182 [Corrected]

3. On page 46978, in the second
column, the description for V-182 is
corrected by removing "Klickitat, OR”
and inserting in its place "Klickitat,
WA.”

V-287 [Corrected]

4. On page 46978, in the third column,
the description for V-287 is corrected by
removing “and Paine, WA, 254° radials”
and inserting in its place “and Paine,
WA, 256° radials.”
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V-497 [Corrected]

5. On page 46978, in the third column,
the description for V-497 is corrected by
removing “Klickitat, OR” and inserting
in its place “Klickitat, WA."

V-520 [Corrected]

6. On page 46978, in the third column,
the description for V-520 is corrected by
removing “Klickitat, OR” and inserting
in its place “Klickitat, WA.”

The Dalles, OR [Corrected]

7. On page 46978, in the third column,
the Domestic Low Altitude Reporting
Point, “The Dalles, OR,” is corrected by
removing “Klickitat, OR” and inserting
in its place “Klickitat, WA”.

Klickitat, OR [Corrected]

8. On page 46978, in the third column,
the Domestic Low Altitude Reporting
Point, “Klickitat, OR,” is corrected by
removing “Klickitat, OR” and inserting
in its place “Klickitat, WA."

Issued in Washington, DC, on November
10,1992.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 92-28342 Filed 11-20-92; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part71

[Airspace Docket No. 92-AAL-1]

Alteration of VOR Federal Airways;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

action: Final rule; correction.

SUMMARY: An error was discovered in
the description of the final rule for VOR
Federal Airway V-482 that was
published in the Federal Register on
October 7,1992 (57 FR 46089), Airspace
Docket No. 92-AAL-I. In the description
for V-482, a change was noted in the
magnetic variation that affected the
radial between the intersection of
Johnstone Point, AK, and Gulkana, AK,
by one degree. The radial in the
description of V-482 should be 033°, not
032°. This action corrects that radial.
EFFECTIVE DATE: 0901 u.t.c., December
10,1992.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace—Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
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Washington, DC 20591; telephone; (202)
267-9230.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 92-24352,
Airspace Docket No. 92-AAL-I,
published on Wednesday, October 7,
1992 (57 FR 46089), altered and
designated Alaskan VOR Federal
Airways in the State of Alaska. A
change was noted in the magnetic
variation that affected the radial in the
description of V-482 by one degree
between the intersection of Johnstone
Point, AK, and Gulkana, AK. This action
corrects that error.

Correction to Final Rule

Accordingly, pursuant to the authority
delegated to me, the publication in the
Federal Register on October 7,1992 (57
FR 46089; Federal Register Document
92-24352), and the corresponding
description in FAA Order 7400.7, which
is incorporated by reference in 14 CFR
71.1, are corrected as follows:

Section 71.1 [Corrected]
V-482 [Corrected]

1. On page 46089, in the third column,

the description for V-482 is corrected by
removing “032°” and inserting in its
place “033°.”

Issued in Washington, DC, on November
10,1992.
Harold W. Becker,
Manager, Airspace—Rules and Aeronautical
Information Division.
[FR Doc. 92-28344 Filed 11-20-92; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 422
RIN 0960-AD06

Earnings and Benefit Statements

agency: Social Security Administration,
HHS.

action: Final rules.

SUMMARY: We are revising our rules on
furnishing statements of earnings and
benefit information to individuals. We
explain when we will furnish an
individual, upon request, a statement of
his or her earnings shown on our
records, an estimate of the monthly
benefits potentially payable to the
individual and his or her dependents
and survivors, and a description of
benefits payable under medicare. These
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regulations also reflect the requirements
of section 10308 of the Omnibus Budget
Reconciliation Act of 1989 (OBRA 1989)
and section 5111 of OBRA 1990.

effective DATE: These rules are
effective on November 23,1992,

FOR FURTHER INFORMATION CONTACT:
Jack Schanberger, Legal Assistant, 3-B -
1 Operations Building, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-8471.

SUPPLEMENTARY INFORMATION: Section
205(c)(2)(A) of the Social Security Act
(the Act) requires the Secretary of
Health and Human Services (the
Secretary) to inform, Upon request, an
individual, his survivor or legal
representative, or the legal
representative of his estate of the
amounts of wages and self-employment
income of the individual and the periods
during which the wages were paid and
the self-employment income derived.
The information provided is the
information that is shown on the
Secretary’s records at the time the
request is received.

For many years, our established
procedure under this statutory
provision, as explained in § 404.810 and
§ 422.125, was to furnish, upon request,
a statement of the earnings credited to
an individual’s social security earnings
record and his or her insured status. In
1988, we began furnishing a more
detailed statement called a Personal
Earnings and Benefit Estimate
Statement. This statement showed,
among other things, the individual’s
earnings that were taxed for social
security each year, the number of social
security credits, Le., quarters of
coverage the individual has earned, and
an estimate of the social security and
medicare hospital insurance taxes paid
by the individual. This statement also
provided estimates of monthly social
security benefits for the individual and
his or her family, and information about
social security and medicare benefits.

OBRA 1989, as amended by OBRA
1990, added section 1143 to the Act.
Section 1143 requires that we take
several actions. First, by October 1,
1990, the statute requires us to provide,
upon the request of an “eligible
individual,” a statement that contains
certain information as shown by our
records at the date of the request.
Section 1143 defines an “eligible
individual” as one who has a social
security number, has attained age 25 or
over, and has wages or net earnings
from self-employment. The statement
we provide under section 1143 of the Act
is to contain the following information
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as shown by our records on the date of
the request:

1. The amount of wages paid to and
self-employment income derived by the
individual;

2. An estimate of the aggregate of the
employee and self-employment
contributions of the individual for old-
age, survivors’, and disability insurance
benefits;

3. A separate estimate of the
aggregate of the employee and self-
employment contributions of the
individual for medicare hospital
insurance benefits; and

4. An estimate of the potential
monthly old-age, disability, dependents’,
and survivors' insurance benefits
payable on the individual's earnings
record and a description of the benefits
payable under medicare.

Second, section 1143 of the Act
provides that by not later than
September 30,1995, we are to furnish
this statement to each “eligible
individual” who has attained age 60 by
October 1,1994, has social security
earnings, is not receiving social security
benefits, and for whom we can
determine a current mailing address by
methods we consider appropriate. In
each fiscal year from 1995 through 1999,
we will send this statement to each
“eligible individual” who has attained
age 60 during that fiscal year, has social
security earnings, is not receiving social
security benefits, and for whom we can
determine a current mailing address by
methods we consider appropriate. We
are to mail these statements without
requiring a request from the individual.
We will also advise individuals
receiving these statements that the
information will be updated annually
and is available upon request.

Third, section 1143 of the Act states
that beginning not later than October 1,
1999, we shall provide statements
containing the above information on an
annual basis to each “eligible
individual” who has social security
earnings, is not receiving social security
benefits, and for whom we can
determine a current mailing address by
methods we consider appropriate. For
persons who have not attained age 50,
the statement we send will contain
either an estimate of monthly retirement
benefits or a description of the social
security benefits, including dependents’
benefits, that are available upon
retirement.

We are including in these regulations
those provisions of section 1143 that
were effective on October 1,1990. The
provisions that we must implement by
September 30,1995, and beginning
October 1,1999, will be added by
subsequent amendments tu the
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regulations. Under these regulations, the
statement of earnings and the benefit
estimate we send in accordance with
section 1143 of the Act is essentially the
same as the Personal Earnings and
Benefit Estimate Statement we began
furnishing in 1988. The notable
difference is that pursuant to section
1143, the new statements show social
security contributions separately from
medicare hospital insurance
contributions.

In these regulations, we are updating
our existing rules to explain who may
request a statement of earnings and a
benefit estimate, how the request should
be made, the information we will need
to provide the statement, and the
information that will be shown on the
statement. Section 1143 of the Act states
that only persons who have a social
security number, have attained age 25 or
older, have wages or net earnings from
self-employment, and who request this
statement are to be given a statement
that includes all the information set out
in that section. However, under these
regulations, we will also provide this
information to persons tinder age 25 who
request it and who have a social
security number and wages or net
earnings from self-employment that are
subject to social security taxes.

In these regulations, we are revising
§ 404.810 to describe the right to obtain
a statement of earnings and a benefit
estimate, how to request it, and the
information we need to comply with the
request. In a new § 404.811, we list the
information that we will furnish in the
statement of earnings and benefit
estimate. Further, we are revising
§ 422.125 so that most of the rules on
statements of earnings and benefit
estimates will be located in Subpart | of
part 404. This revision will result in rules
that are clearer and easier to use.

On December 6,1991, we published
proposed rules in the Federal Register at
56 FR 63893 with a 60-day comment
period. We received no comments. We
are, therefore, publishing these final
rules essentially unchanged from the
proposed rules. We are, however,
adding a sentence to § 404.810(b) to
clarify that a request for a statement of
earnings and benefit estimate not made
on the prescribed form will be accepted
if it is in writing, is signed and dated,
and contains all the information
requested on the prescribed form. Thus,
the regulation will reflect our practice to
accept such requests without use of the
prescribed form. In addition, we are
making some minor technical and
editorial changes of no substantive
effect.

Regulatory Procedures
Executive Order No. 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291 because it does not meet
any of the threshold criteria for a major
rule. Because we currently issue
earnings information and benefit
estimates to individuals upon request,
neither section 10308 of OBRA 1989, nor
section 5111 of OBRA 1990, nor these
regulations will impose any additional
program or administrative costs at this
time. Therefore, a regulatory impact
analysis is not required.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
since these regulations affect only
individuals. Therefore, a regulatory
flexibility analysis as provided in Public
Law 98-354, the Regulatory Flexibility
Act, is not required.

Paperwork Reduction Act

These regulations contain reporting
requirements in section 404.810(b).
However, we have obtained clearance
from the Office of Management and
Budget (OMB) to collect this
information, using form SSA-7004
(Request for Earnings and Benefit
Estimate Statement), OMB No. 0960-
0466.

(Catalog of Federal Domestic Assistance
Program Nos. 93.802 Social Security-
Disability Insurance; 93.803 Social Security-
Retirement Insurance; 93.805 Social Security-
Survivors Insurance; 93.773 Medicare-
Hospital Insurance)

20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Administrative practice and
procedure, Freedom of information,
Organization and functions
(Government agencies), Social Security.

Dated: June 11,1992.
Gwendolyn S. King,
Commissioner ofSocial Security.
Approved: August 4,1992.
Louis W. Sullivan,
Secretary ofHealth and Human Services.
For the reasons set out in the
preamble, we are amending subpart I of
part 404 of 20 CFR chapter IIl and

subpart B of part 422 of 20 CFR chapter
Il as follows:
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PART 404— FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

1. The authority citation for subpart |
of part 404 is revised to read as follows:

Authority: Secs. 205(a), (c)(1), (c)(2)(A),
(©)(4), (c)(5), (c)(6), and (p), 1102 and 1143 of
the Social Security Act; 42 U.S.C. 405(a),
©Q), @A), (C)(4) (©)(5). (c)(6), and (p),
1302, and 1320b-13

2. Section 404.810 is revised to read as
follows:

§404.810 How to obtain a statement of
earnings and a benefit estimate statement.

(a) Right to a statement ofearnings
and a benefit estimate. You or your legal
representative or, after your death, your
survivor or the legal representative of
your estate may obtain a statement of
your earnings as shown on our records
at the time of the request. If you have a
social security number and have wages
or net earnings from self-employment,
you may also request and receive an
earnings statement that will include an
estimate of the monthly old-age,
disability, dependents’, and survivors’
insurance benefits potentially payable
on your earnings record, together with a
description of the benefits payable
under the medicare program. You may
request these statements by writing,
calling, or visiting a social security
office.

(b) Contents ofrequest. When you
request a statement of your earnings, we
will ask you to complete a prescribed
form, giving us your name, social
security number, date of birth, and sex.
You, your authorized representative or,
after your death, your survivor or the
legal representative of your estate will
be asked to sign and date the form. If
you are requesting an estimate of the
monthly benefits potentially payable on
your earnings record, we will also ask
you to give us the amount of your
earnings for the last year, an estimate of
your earnings for the current year, an
estimate of your earnings for future
years before your planned retirement,
and the age at which you plan to retire,
so that we can give you a more realistic
estimate of the benefits that may be
payable on your record. A request for a
statement of earnings and a benefit
estimate not made on the prescribed
form will be accepted if the request is in
writing, is signed and dated by the
appropriate individual noted above, and
contains all the information that is
requested on the prescribed form.
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8§404.811 The statement of earnings and
benefit estimate.

(a) General. After receiving a request
for a statement of earnings and the
information we need to comply with the
request, we will provide you or your
authorized representative a statement of
the earnings credited to your record at
the time of your request. In addition, we
will include estimates of the benefits
potentially payable on your record with
the statement of earnings. If we are
unable to provide all this information,
we will explain why we are unable to do
s0.

(b) Contents ofstatement ofearnings
and benefit estimate. A statement of
your earnings that includes an estimate
of the monthly benefits potentially
payable on your record will contain the
following information:

(1) The social security taxed earnings
you have received as shown by our
records as of the date of your request;

(2) An estimate of the social security
and medicare hospital insurance taxes
you have paid as shown on our records
as of the date of your request;

(3) The number of credits, i.e.,
guarters of coverage, not exceeding 40,
you have for both social security and
medicare health insurance purposes;

(4) The total number of credits, i.e.,
quarters of coverage, you must have for
social security benefits;

(5) An estimate of the monthly old-
age, disability, dependents’, and
survivors’ insurance benefits potentially
payable on your record;

(6) A description of the benefits
payable under the medicare program;
and’

(7) A statement of your right to
request a correction of your earnings
record.

PART 422— ORGANIZATION AND
PROCEDURES

1. The authority citation for subpart B
of part 422 is revised to read as follows:

Authority: Secs. 205,1102, and 1143 of the
Social Security Act; 42 U.S.C. 405,1302, and
1320b-13.

2. Section 422.125 is amended by
revising paragraphs (a) and (b), by
removing paragraphs (c) and (d), by
redesignating paragraphs (e)-(h) as (c)-
(f), and by revising newly designated
paragraph (c) to read as follows:

§422.125 Statement of earnings; resolving
earnings discrepancies.

(a) Requesting a statement ofearnings
and estimated benefits. An individual
may obtain a statement of the earnings
on his earnings record and an estimate

3. Section 404.811 is added to read as oj social security benefits potentially

follows:

payable on his record by writing,
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calling, or visiting any social security
office. An individual may obtain this
information by completing the proper
form. See § 404.810(b) for the
information the Social Security
Administration requires from an
individual who wants a statement of
earnings and benefit estimate.

(b) Statement ofearnings and
estimated benefits. Upon receipt of such
a request, the Social Security
Administration will provide the
individual, without charge, a statement
of earnings and benefit estimate or an
earnings statement. See § 404.810ff
concerning the information contained in
these statements.

(c) Detailed earnings statements. A
more detailed earnings statement will be
furnished upon request, generally
without charge, where the request is
program related under § 422.440. If the
request for a more detailed statement is
not program related under § 422.440, a
charge will be Imposed according to the
schedule of fees set out in § 422.441.

[FR Doc. 92-28194 Filed 11-20-92; 8:45 am]
BILUNG CODE 4190-29-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602
[T.D. 8448]
RIN 1545-AP64

Enhanced Oil Recovery Credit

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to the enhanced oil
recovery credit for certain costs that are
paid or incurred in connection with a
gualified enhanced oil recovery project.
Changes to the applicable law were
made by the Omnibus Budget
Reconciliation Act of 1990. These final
regulations provide the public with
guidance in determining the costs that
are subject to the credit, the
circumstances under which the credit is
available, and the procedures whereby a
project is certified as a qualified
enhanced oil recovery prbject.
EFFECTIVE DATE: November 23,1992.

FOR FURTHER INFORMATION CONTACT:
Brenda M. Stewart of the Office of
Assistant Chief Counsel (Passthroughs
and Special Industries), 202-622-3120
(not a toll-free number).
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SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this final regulation has
been reviewed by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1980 (44 U.S.C. 3504(h)) under control
number 1545-1292. The estimated"
annual burden per respondent or
recordkeeper varies from 70 hours to 76
hours depending on individual
circumstances, with an estimated
average of 73 hours.

These estimates are an approximation
of the average time expected to be
necessary to collect required
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents or recordkeepers may
require more time or less time,
depending on their particular
circumstances?

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer T:FP,
Washington, DC 20224, and to the Office
of Management and Budget, Attention:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Background

On December 30,1991, proposed
regulations concerning the costs eligible
for the enhanced oil recovery credit
provided in section 43 of the Internal
Revenue Code and the circumstances
under which the credit is available were
published in the Federal Register (56 FR
67256 (December 30,1991)). These
amendments were proposed to conform
the regulations to section 11511 of the
Omnibus Reconciliation Act of 1990,
Public Law 101-506.

Rules concerning procedures for
certification of a project as a qualified
enhanced oil recovery project were
published as temporary regulations (56
FR 67176 (December 30,1991)).

A public hearing was held on April 7,
1992. After considering all comments
regarding the proposed regulations, the
proposed regulations are adopted as
revised by this Treasury decision.

Explanation of Provisions

I. Operating Mineral Interest Ownership
Requirement

The proposed regulations provide that
only taxpayers with operating mineral
interests may claim the section 43 credit.
Commentators suggest that the
operating mineral interest ownership
requirement should be eliminated from
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the final regulations. Commentators
argue that this provision creates
substantial differences in the amount
and the timing of the credit depending
upon how a project is financed. For
example, if a taxpayer constructs a
pipeline to transport a tertiary injectant
to the project site, the taxpayer would
receive a front-end credit for the
construction cost. On the other hand, if
a taxpayer contracts to purchase the
tertiary injectant from a supplier, who
constructs a pipeline, the taxpayer
would only receive the credit for the
cost of the tertiary injectant when it is
injected. Commentators indicate that the
differential in the timing and the amount
of the credit, depending upon how the
project is financed, may determine
whether a project is pursued.

Commentators further argue that the
operating mineral interest ownership
requirement places taxpayers who have
alternative minimum tax liability, and
thus are unable to use the credit, at a
competitive disadvantage because they
cannot sell or otherwise transfer the
credit to a third party. Under this line of
reasoning, taxpayers with alternative
minimum tax liability would lack
incentive to implement enhanced oil
recovery projects.

Commentators suggest two
alternatives to the operating mineral
interest ownership requirement. First,
commentators suggest that the final
regulations provide for a credit-sharing
arrangement whereby a taxpayer that
does not own an operating mineral
interest would be allowed to claim the
credit if the taxpayer secures a
certification from the operating mineral
interest owners that they will not claim
the credit for the same tangible property
costs.

Second, commentators suggest a
credit-sharing arrangement whereby the
amount of the credit allowable to the
owners of operating mineral interests
would be reduced by the amount of the
credit claimed by a taxpayer who pays
or incurs costs in connection with the
project, but does not own an operating
mineral interest. This would be
accomplished by requiring the owners of
operating mineral interests to forgo
claiming the credit with respect to
certain costs up to the amount claimed
by the taxpayer that does not own an
operating mineral interest.

The credit-sharing arrangements
suggested by the commentators were not
adopted in the final regulations because
of administrative difficulties. Allowing
credit-sharing if the taxpayer secures a
certification from the operating mineral
interest owners that they will not claim
the credit for the same tangible property
costs would require a potentially
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difficult allocation to separate the
capitalized costs of the tangible property
from the market price of the tertiary
injectants. Allowing credit-sharing
arrangements whereby the credit
allowable to owners of operating
mineral interests is reduced by the
amount of the credit claimed by a
taxpayer who does not own an
operating mineral interest would require
detailed information-sharing between
companies with the need to constantly
update the data to reflect new
expenditures. Because of these
administrative difficulties with the
proposed alternatives, the final
regulations retain the requirement that a
taxpayer claiming the credit must own
an operating mineral interest.

1. Significant Expansion— U naffected
Acreage or Reservoir

The proposed regulations provide that
a project begun before January %1991, is
considered significantly expanded if it
affects substantially unaffected acreage
or a previously unaffected reservoir.
Thus, under the proposed regulations, a
lateral expansion would qualify for the
credit; however, a vertical expansion
would not qualify unless it affects a
previously unaffected reservoir.

Commentators suggest that in lieu of
the requirement that a significant
expansion must affect substantially
unaffected acreage or a previously
unaffected reservoir, a project should be
considered significantly expanded if it
affects previously unaffected reservoir
volume. Commentators indicate that the
term “reservoir volume” more
realistically reflects the three-
dimensional concept petroleum
engineers use in measuring reserves and
the ultimate recovery of oil in place.

The final regulations reflect the
comments and provide that a project is
significantly expanded after December
31,1990, if it affects reservoir volume
that was substantially unaffected by a
project begun before January 1,1991.

I1. SignificantExpansion—More Than
36 Month Termination

The proposed regulations provide that
a project is considered significantly
expanded if each tertiary recovery
method implemented in a project prior
to January 1,1991, terminated more than
36 months before an enhanced oil
recovery project commenced after
December 31,1990. This provision was
intended to allow taxpayers to claim the
credit for a project on property on which
a prior project was terminated, while
denying the opportunity to terminate
and then restart an ongoing project for
cax reasons.
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Commentators suggest that in lieu of
the requirement that a project be
terminated for more than 38 months, a
taxpayer should merely be required to
demonstrate that the previous project
was in fact terminated or that die
second project is a new and distinct
project that is being implemented to
recover a more than insignificant
amount of crude oil.

The final regulations are more flexible
in regard to the 36-month termination
rule. Although the 36-month rule is
generally retained, a project that is
terminated for less than 36 months may
gualify for the credit if the taxpayer
obtains permission from the Internal
Revenue Service. _

IV. Significant Expansion— Change in
Method and More Intensive Application
ofa Method

The proposed regulations provide that
neither a change in tertiary recovery
method nor a more intensive application
of a method qualifies as a significant
expansion. These rules were proposed
to enhance the administrability of the
significant expansion provisions.

Commentators suggest that rather
than disqualifying a change in method or
a more intensive application as a
significant expansion, the final
regulations should provide a facts and
circumstances test to determine whether
a project has been significantly
expanded by a change in method or a
more intensive application of a method.
Some commentators suggest that a
change in method should qualify as a
significant expansion if it mobilizes
previously immobile oil.

The final regulations reflect some of
the commentators’ suggestions. Under
the final regulations, a taxpayer may
qgualify a change in method as a
significant expansion by obtaining a
private letter ruling. Whether a change
in method qualifies as a significant
expansion will be determined based on
all the facts and circumstances. Among
the factors that will be considered are
whether the change in method is in
accordance with sound engineering
principles and whether the new method
will result in a more than insignificant
increase in the amount of crude oil that
would be recovered under the
previously applied method. The final
regulations provide, however, that a
more intensive application of a method
is not considered to be a significant
expansion.

V. Qualified Tertiary Recovery Method

The proposed regulations designate
ten methods as qualified tertiary
recovery methods and provide that the
list of qualifying methods may be
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expanded only by revenue ruling. The
proposed regulations specify that
polymer augmented waterflooding does
not include the injection of polymers for
the purpose of modifying the injection
profile of the wellbore (wellbore
injection profile modification) rather
than modifying the water-oil mobility
ratio.

Commentators suggest that the final
regulations should add four additional
methods to the list of qualified methods
described in the regulations: (1)
Microbial enhanced oil recovery; (2)
Mechanically and chemically enhanced
waterflooding; (3) Vaporization of oil;
and (4) Electromagnetic heating.
Commentators argue that these methods
are currently in commercial use and
meet the general definition of a tertiary
recovery method contained in the
proposed regulations.

In addition, some commentators
suggest that the final regulations should
make clear that the costs of wellbore
injection profile modification may be
qualified costs if the wellbore injection
modification is done in conjunction with
a qualified method. These commentators
suggest as well that profile modification
techniques that affect the relative
permeability of various layers of the
reservoir (permeability modification),
whether used alone or in conjunction
with a qualified method, come within
the definition of polymer augmented
waterflooding.

Commentators also suggest that, in
light of timeliness considerations, it
would be more appropriate to qualify
new methods by private letter ruling
rather than by revenue ruling.

None of the methods suggested by the
commentators have been added to the
list of qualified methods because,
although these methods may be applied
in specialized circumstances, there is
insufficient evidence regarding their
general effectiveness. However, a
project using one of these methods as
part of a qualified method [e.g., the
injection of microbes into a reservoir to
produce surfactants in a microemulsion
flooding project) may qualify for the
credit.

The final regulations reflect the
commentators’ suggestion that a project
using wellbore injection profile
modification or permeability
modification in conjunction with a
gualified method may qualify for the
credit. However, wellbore injection
profile modification and permeability
profile modification alone are not
tertiary recovery methods. Therefore,
the final regulations make clear that
injection profile modification and
permeability modification do not come
within the definition of polymer

54921

augmented waterflooding for purposes
of section 43.

The final regulations are more flexible
regarding how new methods are
qualified. The final regulations retain
the rule that new methods may be
qualified by revenue ruling. In addition,
however, a taxpayer may request a
private letter ruling that a method, other
than one of the listed methods or a
method qualified by revenue ruling, is a
qualified tertiary recovery method. The
Internal Revenue Service intends to
issue a revenue procedure prescribing
guidelines for obtaining advance
determinations.

VI. Qualified Costs—Primary Purpose
and Allocation

The proposed regulations provide
that, as a general rule, an amount may
be included in the credit base only if itis
paid or incurred with respect to an asset
that is used for the primary purpose of
implementing a qualified enhanced oil
recovery project. The proposed
regulations require allocation of the
costs of tangible property that is used
for more than one qualified project and
tangible property that is used for a
qualified project and for other activities.

Commentators question whether the
primary purpose rule is necessary in
light of the proposed regulations’
requirement that the cost of integral
tangible property be allocated between
qualifying and nonqualifying uses.
Commentators state that the practical
effect of the rule in the proposed
regulations would be to deny the credit
with respect to assets serving both a
qualifying and nonqualifying project (i.e.
a pre-existing project). Commentators
argue that the primary purpose rule may
be at odds with the realities of the oil
industry. For example, the primary
purpose rule does not take into account
the fact that in isolated locations where
geographic and climatic conditions
impose high costs in the construction
and transportation of facilities to the
project site, operators attempt to
combine multiple functions in a single
facility to minimize capital and
operating expenditures. Also an
operator must drill a well that will be
used in an enhanced oil recovery project
when a drilling rig is available, without
regard to whether enhanced oil recovery
facilities are actually functioning or the
injectant supply has arrived.

Commentators also express concern
that the primary purpose rule would
eliminate the costs of cogeneration
facilities from the credit base. They
argue that although a cogeneration
facility produces electricity, the primary
purpose of a cogeneration facility
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located on or near oil producing
properties is to produce steam for the
enhanced oil recovery project.

The final regulations modify the
primary purpose rule contained in the
proposed regulations in response to
comments. Under the final regulations, a
cost must be paid or incurred with
respect to an asset used for the primary
purpose of implementing one or more
enhanced oil recovery projects, at least
one of which must be a qualified
enhanced oil recovery project.
Accordingly, the rule does not deny the
credit with respect to assets used
primarily for tertiary recovery, but does
deny the credit with respect to assets
used primarily fer secondary or primary
recovery.

The final regulations retain the
allocation requirement with two
modifications. First, allocation is not
required with respect to an asset with a
de minimis nonqualifying use. Second,
the allocation rule is applied with
respect to the determination of all
creditable costs under section 43. The
allocation requirement is retained
because the credit was intended to
apply only to costs related to tertiary
recovery. H. R. Rep. No. 964,101st Cong.,
2d Sess. 1124 (1990). The allocation
requirement insures that costs related to
primary or secondary recovery or to
other activities unrelated to tertiary
recovery are excluded from the credit
base.

The final regulations recognize that
some primary production may result
when a well is drilled in connection with
a qualified enhanced oil recovery
project. Accordingly, the costs of drilling
a well that is used for the primary
purpose of implementing a qualified
project are qualified costs
notwithstanding that some primary or
secondary recovery results, provided
that the primary or secondary recovery
is consistent with the qualified project
plan.

The final regulations do not contain
provisions specifically relating to
cogeneration facilities. Depending upon
the facts and circumstances, however,
portions of a cogeneration facility may
qualify for the credit under the primary
purpose and allocation rules of the final
regulations. A taxpayer wishing to claim
the credit for costs associated with a
cogeneration facility may request a
private letter ruling regarding whether
the costs are qualified costs.

VII. Qualified Costs— Tangible
Property—Placed in Service

The proposed regulations provide that
the cost of tangible property that is an
integral part of a qualified enhanced oil
recovery project is not included in the
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credit base until the property is placed
in service in connection with the project.
This provision is based on section
43(c)(D(A)(ii), which provides that
depreciation or amortization in lieu of
depreciation must be allowable with
respect to tangible property.

Commentaters argue that the credit
should be allowed when costs are paid
or incurred and should not be deferred
until the property is placed in service.
These comments contend that the
requirement that depreciation or
amortization be allowable with respect
to the property is merely part of the
definition of tangible property and not a
timing requirement.

The final regulations adopt the
analysis suggested in the comments and
provide that tangible property costs are
taken into account in determining the
credit in the taxable year in which the
costs are paid or incurred.

VIII. Qualified Costs—Tangible
Property—Integral Part

The proposed regulations provide that
tangible property is an integral part of a
qualified enhanced oil recovery project
if the property is used directly in a
tertiary recovery method and is
essential to the completeness of the
method. The proposed regulations limit
the credit to property actually used in
the recovery of crude oil. Therefore,
property that is used to store or process
the produced oil (e.g., storage tanks, gas
processing plants, and refineries) is not
eligible for the credit.

Commentaters suggest the definition
of “integral part” should focus on
whether property is used directly in or is
essential to the completeness of the
project rather than the method.
Commentaters also suggest that the final
regulations contain examples that: (1)
Treat the cost of leasing tangible
property as qualified cost; (2) specify
that oil storage tanks are an integral
part of a project; and (3) distinguish
between gas processing equipment and
equipment that is used in the recycling
of tertiary injectants.

The final regulations generally adopt
the suggestions made in the comments,
and accordingly, provide that the
integral part test is determined with
respect to the project, not the method.
However, the final regulations adopt the
position of the proposed regulations by
excluding the costs of storage tanks
from the credit base. There must be a
cutoff point for the credit somewhere
between production and distribution of
the oil, and storage facilities are a
reasonable place to draw the line.

IX. Pre-injection Costs

The proposed regulations provide that
costs may be taken into account in
determining the amount of the credit
only after first injection occurs. If first
injection occurs on or before the date
the taxpayer files a return for the year
the credit is allowable for the costs, the
taxpayer may claim the credit for the
costs on the return. However, if first
injection occurs after the return is filed,
the taxpayer may claim the credit on an
amended return for the year the credit is
allowable for the costs. If first injection
occurs more than 36 months after the
close of the taxable year in which the
costs are paid or incurred, the costs may
not be taken into account in determining
the credit for any taxable year.

Commentators argue that deferring
the credit until first injection has
occurred penalizes both large-scale
projects that require lengthy
construction periods and operations
with limited transportation
opportunities. Commentators suggest
that the 36-month limitation on claiming
the credit for pre-injection costs should
be eliminated or that the pre-injection
“window” should be widened from 36
months to 48 months to take into
account operational and technical
parameters.

In response to the comments, the fiaal
regulations are more flexible in regard
to costs paid or incurred prior to first
injection. As in the proposed
regulations, if first injection occurs on or
before the date a taxpayer files a federal
income tax return for the taxable year in
which the costs are paid or incurred (the
initial return), the costs may be taken
into account on that return; and if first
injection occurs later, the costs may be
taken into account on an amended
return. The final regulations add that if
first injection occurs or is expected to
occur after the initial return is filed
(including at a time that is more than 36
months after the close of the taxable
year in which the costs are paid or
incurred), the taxpayer may include the
costs in the credit base on a return filed
before first injection if a private letter
ruling is obtained.

X. Certification

Section 1.43-3T of the temporary
regulations relating to the certification
of enhanced oil recovery projects is
adopted in these final regulations.
However, the contents of a significant
expansion certification are changed to
reflect the significant expansion
provisions in the final regulations.
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(1) In general.
(2) Inflation adjustment.
(3) Examples.
(d) Reduction of associated deductions.
(1) In general.
(2) Certain deductions by an integrated oil
company.
(e) Basis adjustment.
(f) Passthrough entity basis adjustment.
(1) Partners’ interests in a partnership.
(2) Shareholders' stock in an S corporation.
(9) Examples.

Special Analyses

These rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. Although this Treasury
decision was preceded by a notice of
proposed rulemaking that solicited
public comments, the notice was not
required by 5 U.S.C. 553 since the
regulations proposed in that notice and
adopted by this Treasury decision are
interpretative. Therefore, a final
Regulatory Flexibility Analysis is not
required by the Regulatory Flexibility
Act (5 U.S.C. chapter 6).

§ 1.43r2 Qualified enhanced oil recovery
project

(a) Qualified enhanced oil recovery project.
(b) More than insignificant increase.

Drafting Information (c) First injection of liquids, gases, or other

matter.
The principal author of these (1) In general.
regulations is Brenda M. Stewart of the (2) Example.

(d) Significant expansion exception.
(1) In general.
(2) Substantially unaffected reservoir

volume.

(3) Terminated projects.
(4) Change in tertiary recovery method.
(5) Examples.

(e) Qualified tertiary recovery methods.
(1) In general.
(2) Tertiary recovery methods that qualify.
(3) Recovery methods that do not qualify.
(4) Examples.

Office of Assistant Chief Counsel
(Passthroughs and Special Industries)*
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

List of Subjects
26 CFR 1.28-0 through 1.44A-4

Credits, Drugs, Income taxes,
Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

8§1.43-3 Certification.

(a) Petroleum engineer’s certification of a
project
(1) In general.
(2) Timing of certification.
(3) Content of certification.
(b) Operator’s continued certification of a
project.
(1) In general.
(2) Timing of certification.
(3) Content of certification.
(c) Notice of project termination.
(1) In general.
(2) Timing of notice.
(3) Content of notice.
(d) Failure to submit certification.
(ej Effective date.

Adoption of Amendments to Regulations

Accordingly, title 26, chapter 1, parts 1
and 602, of the Code of Federal
Regulations is amended as follows:

PART 1—- INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31,1953

§1.43-4 Qualified enhanced oil recovery
costs.
(a) Qualifying costs.

(1) In general.

(2) Costs paid or incurred for an asset
which is used to implement more than
one qualified enhanced oil recovery
project or for other activities.

(b) Costs defined.

(1) Qualified tertiary injectant expenses.

(2) Intangible drilling and development
costs.

(3) Tangible property costs.

(4) Examples.

(c) Primary purpose.

(1) In general.

(2) Tertiary injectant costs.

(3) Intangible drilling and development
costs.

(4) Tangible property costs.

(5) Offshore drilling platforms.

(6) Examples.

(d) Costs paid or incurred prior to first
injection.

Paragraph. 1. The authority for part 1
is amended by adding the following
citation:

Authority: 28 U.S.C. 7805 * * * Sections
1.43-0 through 1.43—% also issued under
section 26 U.S.C. 43.

Par. 2. Sections 1.43-1 and 1.43-2 are
redesignated as §§ 32-1 and 1.32-2 and
new 8§ 43-0 through 1.43-2 are added to
read as set forth below:

§1.43-0 Table of contents.

This section lists the captions
contained in 8§88 1.43-0 through 1.43-7.

§1.43-1 Theenhanced oil recovery
credit—general rules.

(a) Claiming the credit.
(1) In general.
(2) Examples.

(b) Amount of the credit.

(c) Phase-out of the credit as crude oil prices
increase.
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(1) In general.

(2) Firstinjection after filing of return for
taxable year costs are allowable.

(3) First injection more than 36 months
after close of taxable year costs are paid
orincurred.

(4) Injections in volumes less than the
volumes specified in the project plan.

(5) Examples.

(e) Other rules.

(1) Anti-abuse rule.

(2) Costs paid or incurred to acquire a
project.

(3) Examples.

§1.43-5 At-ffsk limitation. [Reserved]

§1.43-6 Election out of section 43.

(a) Election to have file credit not apply.
(1) In general.
(2) Time for making the election.
(3) Manner of making the election.

(b) Election by partnerships and S
corporations.

§1.43-7 Effective date of regulations.

8§1.43-1 The enhanced oil recovery
credit— general rules.

(@) Claiming the credit—(1) In
general. The enhanced oil recovery
credit (the “credit”) is a component of
the section 38 general business credit. A
taxpayer that owns an operating mineral
interest (as defined in § 1.614-2(b)) ina
property may claim the credit for
qualified enhanced oil recovery costs
(as described in § 1.43-4) paid or
incurred by the taxpayer in connection
with a qualified enhanced oil recovery
project (as described in § 1.43-2)
undertaken with respect to the property
A taxpayer that does not own an
operating mineral interest in a property
may not claim the credit. To the extent a
credit included in the current year
business credit under section 38(b) is
unused under section 38, the credit is
carried back or forward under the
section 39 business credit carryback and
carryforward rules.

) Examples. The following examples
illustrate the principles of this paragraph
(a).

Example 1. Creditfor operating mineral
interest owner. In 1992, A, the owner of an
operating mineral interest in a property,
begins a qualified enhanced oil recovery
projed using cyclic steam. B, who owns no
interest in the property, purchases and places
in service a steam generator. B sells A steam,
which A uses as a tertiary injectant
described in section 193. Because A owns an
operating mineral interest in the property
with respect to which the project is
undertaken, A may claim a credit for the cost
of the steam. Although B owns the steam
generator used to produce steam for the
project, B may not claim a credit for B’s costs
because B does not own an operating mineral
interest in the property.
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Example 2. Creditfor operating mineral
interest owner. C and D are partners in CD, a
partnership that owns an operating mineral
interest in a property. In 1992, CD begins a
qualified enhanced oil recovery project using
cyclic steam. D purchases a steam generator
and sells steam to CD. Because CD owns an
operating mineral interest in the property
with respect to which the project is
undertaken, CD may claim a credit for the
cost of the steam. Although D owns the steam
generator used to produce steam for the
project, D may not claim a credit for the cost
of the steam generator because D paid these
costs in a capacity other than that of an
operating mineral interest owner

(b) Amount ofthe credit. A taxpayer’s
credit is an amount equal to 15 percent
of the taxpayer’s qualified enhanced oil
recovery costs for the taxable year,
reduced by the phase-out amount, if any,
determined under paragraph (cj of this
section.

(c) Phase-out of the credit as crude oil
prices increase—(1) In general. The
amount of the credit (determined
without regard to this paragraph (c)) for
any taxable year is reduced by an
amount which bears the same ratio to
the amount of the credit (determined
without regard to this paragraph (c))
as—

(1) The amount by which the reference
price determined under section
29(d)(2)(C) for the calendar year
immediately preceding the calendar
yeaivn which the taxable year begins
exceeds $28 (as adjusted under
paragraph (c)(2) of this section); bears to

(ii) $6.

(2) Inflation adjustment—(i) In
general. For any taxable year beginning
in a calendar year after 1991, an amount
equal to $28 multiplied by the inflation
adjustment factor is substituted for the
$28 amount under paragraph (c)(I)(i) of
this section.

(ii) Inflation adjustmentfactor. For
purposes of this paragraph (c), the
inflation adjustment factor for any
calendar year is a fraction, the
numerator of which is the GNP implicit
price deflator for the preceding calendar
year and the denominator of which is
the GNP implicit price deflator for 1990.
The “GNP implicit price deflator” is the
first revision of the implicit price
deflator for the gross national product
as computed and published by the
Secretary of Commerce. As early as
practicable, the inflation adjustment
factor for each calendar year will be
published by the Internal Revenue
Service in the Internal Revenue Bulletin.

(3) Examples. The following examples
illustrate the principles of this paragraph
(©).

Example 1. Reference price exceeds $28. In
1992, E, the owner of an operating mineral
interest in a property incurs $100 of qualified
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enhanced oil recovery costs. The reference
price for 1991 determined under section
29(d)(2)(C) is $30 and the inflation adjustment
factor for 1992 is 1 E’s credit for 1992
determined without regard to the phase-out
for crude oil price increases is $15 ($100 X
15%). In determining E’s credit, the credit is
reduced by $5 ($15 X ($30 - ($28 X 1))70).
Accordingly, E’s credit for 1992 is $10 ($15 —
$5).

Example-2. Inflation adjustment. In 1993, F,
the owner of an operating mineral interest in
a property, incurs $100 of qualified enhgpced
oil recovery costs. The 1992 reference price is
$34, and the 1993 inflation adjustment factor
is 1.10. Fs credit for 1993 determined without
regard to the phase-out for crude oil price
increases is $15 ($100 X 15%). In determining
F’s credit, $30.80 (1.10 X $28) is substituted
for $28, and the credit is reduced by $8 ($15
X ($34 —$30.80)/6). Accordingly, Fs credit
for 1993 is $7 (315 - $8).

(d) Reduction ofassociated
deductions—{1) In general. Any
deduction allowable under chapter 1 for
an expenditure taken into account in
computing the amount of the credit
determined under paragraph (b) of this
section is reduced by the amount of the
credit attributable to the expenditure.

(@  Certain deductions by an
integrated oil company. For purposes of
determining the intangible drilling and
development costs that an integrated oil
company must capitalize under section
291(b), the amount allowable as a
deduction under section 263(c) is the
deduction allowable after paragraph
(d)(1) of this section is applied. See
11.43-4(b)(2) (extent to which
integrated oil company intangible
drilling and development costs are
qualified enhanced oil recovery costs).

(e) Basis adjustment. For purposes of
subtitle A, the increase in the basis of
property which would (but for this
paragraph (e)) result from an
expenditure with respect to the property
is reduced by the amount of the credit
determined under paragraph (b) of this
section attributable to the expenditure.

(f) Passthrough entity basis
adjustment—(1) Partners’interests in a
partnership. To the extent a partnership
expenditure is not deductible under
paragraph (d)(1) of this section or does
not increase the basis of property under
paragraph (e) of this section, the
expenditure is treated as an expenditure
described in section 705(a)(2)(B)
(concerning decreases to basis of
partnership interests). Thus, the
adjusted bases of the partners’ interests
in the partnership are decreased (but not
below zero).

(2 Shareholders’stock in an S
corporation. To the extent an S
corporation expenditure is not
deductible under paragraph (d)(1) of this
section or does not increase the basis of

property under paragraph (e) of this
section, the expenditure is treated as an
expenditure described in section
1367(a)(2)(D) (concerning decreases to
basis of S corporation stock). Thus, the
bases of the shareholders’ S corporation
stock are decreased (but not below
Zero).

(9) Examples. The following examples
illustrate the principles of paragraphs
(d) through (f) of this section.

Example 1. Deductions reduced for credit
amount. In 1992, G, the owner of an operating
mineral interest in a property, incurs $100 of
intangible drilling and development costs in
connection with a qualified enhanced oil
recovery project undertaken with respect to
the property. G elects under section 263(c) to
deduct these intangible drilling and
development costs under section 263(c). The
amount of the credit determined under
paragraph (b) of this section attributable to
the $100 of intangible drilling and
development costs is $15 ($100 x 15%).
Therefore, G’s otherwise allowable deduction
of $100 for the intangible drilling and
development costs is reduced by $15.
Accordingly, in 1992, G may deduct under
section 263(c) only $85 ($100 —$15) for these
costs.

Example 2. Integrated oil company
deduction reduced. The facts are the same as
in Example 1, except that G is an integrated
oil company. As in Example 1, the amount of
the credit determined under paragraph (b) of
this section attributable to the $100 of
intangible drilling and development costs is
$15, and G’s allowable deduction under
section 263(c) is $85. Because G is an
integrated oil company, G must capitalize
25.50 ($85 X 30%) under section 291(b).
Therefore, in 1992, G may deduct under
section 263(c) only $59.50 ($85 —$25.50) for
these intangible drilling and development
costs.

Example 3. Basis of property reduced. In
1992, H, the owner of an operating mineral
interest in a property, pays $100 to purchase
tangible property that is an integral part of a
qualified enhanced oil recovery project
undertaken with respect to the property The
amount of the credit determined under
paragraph (b) of this section attributable to
the $100 is $15 ($100 X 15%). Therefore, for
purposes of subtitle A, H’s basis in the
tangible property is $85 ($100 —$15).

Example 4. Basis ofinterest in passthrough
entity reduced. In 1992,1is a $50% partner in
1J, a partnership that owns an operating
mineral interest in a property. IJ pays $200 to
purchase tangible property that is an integral
part of a qualified enhanced oil recovery
project undertaken with respect to the
property. The amount of the credit
determined under paragraph (b) of this
section attributable to the $200 is $30 ($200 X
15%). Therefore, for purposes of subtitle A,
1J's basis in the tangible property is $170
($200 —$30). Under paragraph (f) of this
section, the amount of the purchase price that
does not increase the basis of the property
($30) is treated as an expenditure described
in section 705(a)(2)(B). Therefore, I's basis in
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the partnership interest is reduced by $15 (I's
allocable share of the section 705(a)(2)(B)
expenditure ($30 X 50%)).

§ 1.43-2 Qualified enhanced oil recovery
project.

(a) Qualified enhanced oil recovery
project. A “qualified enhanced oil
recovery project” is any project that
meets all of the following
requirements—

(1) The project involves the
application (in accordance with sound
engineering principles) of one or more
qualified tertiary recovery methods (as
described in paragraph (e) of this
section) that is reasonably expected to
result in more than an insignificant
increase in the amount of crude oil that
ultimately will be recovered;

(2) The project is located within the
United States (within the meaning of
section 638(1));

(3) The first injection of liquids, gases,
or other matter for the project (as
described in paragraph (c) of this
section) occurs after December 31,1990;
and

(4) The project is certified under
§1.43-3.

(o) More than insignificant increase.
For purposes of paragraph (a)(1) of this
section, all the facts and circumstances
determine whether the application of a
tertiary recovery method can reasonably
be expected to result in more than an
insignificant increase in the amount of
crude‘oil that ultimately will be
recovered. Certain information
submitted as part of a project
certification is relevant to this
determination. See § 1.43-3(a)(3)(i)(D).
In no event is the application of a
recovery method that merely accelerates
the recovery of crude oil considered an
application ofone or more qualified
tertiary recovery methods that can
reasonably be expected to result in more
than an insignificant increase in the
amount of crude oil that ultimately will
be recovered.

(c) Firstinjection ofliquids, gases, or
other matter—(1) In general. The “first
injection of liquids, gases, or other
matter” generally occurs on the date a
tertiary injectant is first injected into the
reservoir. The “first injection of liquids,
gases, or other matter” does not
include—

(1) The injection into the reservoir of
any liquids, gases, or other matter for
the purpose of pretreating or preflushing
the reservoir to enhance the efficiency
of the tertiary recovery method; or

(i) Test or experimental injections.

(2) Example. The following example
illustrates the principles of this
paragraph (c).

Example. Injections topretreat the
reservoir. In 1989, A, the owner of an
operating mineral interest in a property,
began injecting water into the reservoir for
the purpose of elevating reservoir pressure to
obtain miscibility pressure to prepare for the
injection of miscible gas in connection with
an enhanced oil recovery project. In 1992, A
obtains miscibility pressure in the reservoir
and begins injecting miscible gas into the
reservoir. The injection of miscible gas, rather
than the injection of water, is the first
injection of liquids, gases, or other matter
into the reservoir for purposes of determining
whether the first injection of liquids, gases, or
other matter occurs after December 31,1990.

(d) Significant expansion exception—
(1) Ingeneral. If a project for which the
first injection of liquids, gases, or other
matter (within the meaning of paragraph
(c) (1) of this section) occurred before
January 1,1991, is significantly
expanded after December 31,1990, the
expansion is treated as a separate
project for which the first injection of
liquids, gases, or other matter occurs
after December 31,1990.

(2) Substantially unaffected reservoir
volume. A project is considered
significantly expanded if the injection of
liquids, gases, or other matter after
December 31,1990, is reasonably
expected to result in more than an
insignificant increase in the amount of
crude oil that ultimately will be
recovered from reservoir volume that
was substantially unaffected by the
injection of liquids, gases, or other
matter before January 1,1991.

(3) Terminatedprojects. Except as
otherwise provided in this paragraph
(d) (3), a project is considered
significantly expanded if each qualified
tertiary recovery method implemented
in the project prior to January 1,1991,
terminated more than 36 months before
implementing an enhanced oil recovery
project that commences after December
31,1990. Notwithstanding the provisions
of the preceding sentence, if a project
implemented prior to January 1,1991, is
terminated for less than 36 months
before implementing an enhanced oil
recovery project that commences after
December 31,1990, a taxpayer may
request permission to treat the project
that commences after December 31,
1990, as a significant expansion.
Permission will not be granted if the
Internal Revenue Service determines
that a project was terminated to make
an otherwise nonqualifying project
eligible for the credit. For purposes of
section 43, a qualified tertiary recovery
method terminates at the point in time
when the method no longer results in
more than an insignificant increase in
the amount of crude oil that ultimately
will be recovered. All the facts and
circumstances determine whether a
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tertiary recovery method has
terminated. Among the factors
considered is the project plan, the unit
plan of development, or other similar
plan. A tertiary recovery method is not
necessarily terminated merely because
the injection of the tertiary injectant has
ceased. For purposes of this paragraph
(d)(1), a project is implemented when
costs that will be taken into account in
determining the credit with respect to
the project are paid or incurred.

(4) Change in tertiary recovery
method. If the application of a tertiary
recovery method or methods with
respect to an enhanced oil recovery
project for which the first injection of
liquids, gases, or other matter occurred
before January 1,1991, has not been
terminated for more than 36 months, a
taxpayer may request a private letter
ruling from the Internal Revenue Service
whether the application of a different
tertiary recovery method or methods
after December 31,1990, that does not
affect reservoir volume substantially
unaffected by the previous tertiary
recovery method or methods, is treated
as a significant expansion. All the facts
and circumstances determine whether a
change in tertiary recovery method is
treated as a significant expansion.
Among the factors considered are
whether the change in tertiary recovery
method is in accordance with sound
engineering principles and whether the
change in method will result in more
than an insignificant increase in the
amount of crude oil that would be
recovered using the previous method. A
more intensive application of a tertiary
recovery method after December 31,
1990, is not treated as a significant
expansion.

(5) Examples. The following examples
illustrate the principles of this paragraph
(d).

Example 1. Substantially unaffected
reservoir volume. In January 1988, B, the
owner of an operating mineral interest in a
property, began injecting steam into the
reservoir in connection with a cyclic steam
enhanced oil recovery project. The project
affected only a portion of the reservoir
volume. In 1992, B begins cyclic steam
injections with respect to reservoir volume
that was substantially unaffected by the
previous cyclic steam project. Because the
injection of steam into the reservoir in 1992
affects reservoir volume that was
substantially unaffected by the previous
cyclic steam injection, the cyclic steam
injection in 1992 is treated as a separate
project for which the first injection of liquids,
gases, or other matter occurs after December
31,1990.

Example 2. Tertiary recovery method
terminated more than 36 months. In 1982, C,
the owner of an operating mineral interest in
a property, implemented a tertiary recovery
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project using cyclic steam injection as a
method for the recovery of crude oil. The
project was certified as a tertiary recovery
project for purposes of the windfall profit tax.
In May 1988, the application of the cyclic
steam tertiary recovery method terminated.
In July 1992, C begins drilling injection wells
as part of a project to apply the steam drive
tertiary recovery method with respect to the
same project area affected by the cyclic
steam method. C begins steam injections in
September 1992. Because C commences an
enhanced oil recovery project more than 36
months after the previous tertiary recovery
method was terminated, the project is treated
as a separate project for which the first
injection of liquids, gases, or other matter
occurs after December 31,1990.

Example 3. Change in tertiary recovery
method affecting substantially unaffected
reservoir volume. In 1984, D, the owner of an
operating mineral interest in a property,
implemented a tertiary recovery project using
cyclic steam as a method for the recovery of
crude oil The project was certified as a
tertiary recovery project for purposes of the
windfall profit tax. D continued the cyclic
steam injection until 1992, when the tertiary
recovery method was changed from cyclic
steam injection to steam drive. The steam
drive affects reservoir volume that was
substantially unaffected by the cyclic steam
injection. Because the steam drive affects
reservoir volume that was substantially
unaffected by the cyclic steam injection, the
steam drive is treated as a separate project
for which the first injection of liquids, gases,
or other matter occurs after December 31,
1990.

Example 4. Change in tertiary recovery
method not affecting substantially unaffected
reservoir volume. In 1988, E, the owner of an
operating mineral interest in a property
undertook an immiscible nitrogen enhanced
oil recovery project that resulted in more
than an insignificant increase in the ultimate
recovery of crude oil from the property E
continued the immiscible nitrogen project
until 1992, when the project was converted
from immiscible nitrogen displacement to
miscible nitrogen displacement by increasing
the injection of nitrogen to increase reservoir
pressure. The miscible nitrogen displacement
affects the same reservoir volume that was
affected by the immiscible nitrogen
displacement. Because the miscible nitrogen
displacement does not affect reservoir
volume that was substantially unaffected by
the immiscible nitrogen displacement nor
was the immiscible nitrogen displacement
project terminated for more than 36 months
before the miscible nitrogen displacement
project was implemented, E must obtain a
ruling whether the change from immiscible
nitrogen displacement to miscible nitrogen
displacement is treated as a separate project
for which the first injection of liquids, gases,
or other matter occurs after December 31,
1990. If E does not receive a ruling, the
miscible nitrogen displacement project is not
a qualified project.

Example 5. More intensive application ofa
tertiary recovery method. In 1989, F the
owner of an operating mineral interest in a
property undertook an immiscible carbon
dioxide displacement enhanced oil recovery
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project. F began injecting carbon dioxide into
the reservoir under immiscible conditions.
The injection of carbon dioxide under
immiscible conditions resulted in more than
an insignificant increase in the ultimate
recovery of crude oil from the property. F
continues to inject the same amount of
carbon dioxide into the reservoir until 1992,
when new engineering studies indicate that
an increase in the amount of carbon dioxide
injected is reasonably expected to result in a
more than insignificant increase in the
amount of crude oil that would be recovered
from the property as a result of the previous
injection of carbon dioxide. The increase in
the amount of carbon dioxide injected affects
the same reservoir volume that was affected
by the previous injection of carbon dioxide.
Because the additional carbon dioxide
injected in 1992 does not affect reservoir
volume that was substantially unaffected by
the previous injection of carbon dioxide and
the previous immiscible carbon dioxide
displacement method was not terminated for
more than 36 months before additional
carbon dioxide was injected, the increase in
the amount of carbon dioxide injected into
the reservoir is not a significant expansion.
Therefore, it is not a separate project for
which the first injection of liquids, gases, or
other matter occurs after December 31,1990.

()  Qualified tertiary recovery
methods— (1) In general. For purposes of
paragraph (a)(1) of this section, a
“qualified tertiary recovery method” is
any one or any combination of the
tertiary recovery methods described in
paragraph (e)(2) of this section. To
account for advances in enhanced oil
recovery technology, the Internal
Revenue Service may by revenue ruling
prescribe that a method not described in
paragraph (e)(2) of this section is a
“qualified tertiary recovery method.” In
addition, a taxpayer may request a
private letter ruling that a method not
described in paragraph (e)(2) of this
section or in a revenue ruling is a
qualified tertiary recovery method.
Generally, the methods identified in
revenue rulings or private letter rulings
will be limited to those methods that
involve the displacement of oil from the
reservoir rock by means of modifying
the properties of the fluids in the
reservoir or providing the energy and
drive mechanism to force the oil to flow
to a production well. The recovery
methods described in paragraph (e)(3) of
this section are not “qualified tertiary
recovery methods.”

(2) Tertiary recovery methods that
qualify—(1) Thermal recovery
methods—(A) Steam drive injection.
The continuous injection of steam into
one set of wells (injection wells) or other
injection source to effect oil
displacement toward and production
from a second set of wells (production
wells);

(B)  Cyclic steam injection—The
alternating injection of steam and

production of oil with condensed steam
from the same well or wells; and

(C)  Insitu combustion. The
combustion of oil or fuel in the reservoir
sustained by injection of air, oxygen-
enriched air, oxygen, or supplemental
fuel supplied from the surface to
displace unbumed oil toward producing
wells. This process may include the
Concurrent, alternating, or subsequent
injection of water.

(ii) Gas Flood recovery methods—(A)
Miscible fluid displacement. The
injection of gas [e.g., natural gas,
enriched natural gas, a liquified
petroleum slug driven by natural gas,
carbon dioxide, nitrogen, or flue gas) or
alcohol into the reservoir at pressure
levels such that the gas or alcohol and
reservoir oil are miscible;

(o)  Carbon dioxide augmented
waterflooding. The injection of
carbonated water, or water and carbon
dioxide, to increase waterflood
efficiency;

(C) Immiscible carbon dioxide
displacement. The injection of carbon
dioxide into an oil reservoir to effect oil
displacement under conditions in which
miscibility with reservoir oil is not
obtained. This process may include the
concurrent, alternating, or subsequent
injection of water; and

(D) Immiscible nonhydrocarbon gas
displacement. The injection of
nonhydrocarbon gas [e.g., nitrogen) into
an oil reservoir, under conditions in
which miscibility with reservoir oil is
not obtained, to obtain a chemical or
physical reaction (other than pressure)
between the oil and the injected gas or
between the oil and other reservoir
fluids. This process may include the
concurrent, alternating, or subsequent
injection of water.

(iii) Chemicalflood recovery
methods—(A) Microemulsion flooding.
The injection of a surfactant system e.g.,
a surfactant, hydrocarbon, cosurfactant,
electrolyte, and water) to enhance the
displacement of oil toward producing
wells; and

(B)
water that has been made chemically
basic by the addition of alkali metal
hydroxides, silicates, or other chemicals.

(iv) M obility control recovery,
method—Polymer augmented
waterflooding. The injection of
polymeric additives with water to
improve the areal and vertical sweep
efficiency of the reservoir by increasing
the viscosity and decreasing the
mobility of the water injected. Polymer
augmented waterflooding does not
include the injection of polymers for the
purpose of modifying the injection
profile of the wellbore or the relative

Caustic flooding—The injection of
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permeability of various layers of the
reservoir, rather than modifying the
water-oil mobility ratio.

(3) Recovery methods that do not
qualify. The term “qualified tertiary
recovery method” does not include—

(i) Waterflooding— The injection of
water into an oil reservoir to displace oil
from the reservoir rock and into the bore
of the producing well;

(ii) Cyclic gas injection—The increase
or maintenance of pressure by injection
of hydrocarbon gas into the reservoir
from which it was originally produced;

(iii) Horizontal drilling— The drilling
of horizontal, rather than vertical, wells
to penetrate hydrocarbon bearing
formations;

fiv) Gravity drainage— The production
of oil by gravity flow from drainholes
that are drilled from a shaft or tunnel
dug within or below the oil bearing
zones; and

(v) Other methods— Any recovery
method not specifically designated as a
qualified tertiary recovery method in
either paragraph (e)(2) of this section or
in a revenue ruling or private letter
ruling described in paragraph (e)(1) of
this section.

(4) Examples. The following examples
illustrate the principles of this paragraph
(e).

Example 1 Polymer augmented
waterflooding. In 1992 G, the owner of an
operating mineral interest in a property,
begins a waterflood project with respect to
the property. To reduce the relative
permeability in certain areas of the reservoir
and minimize water coning, G injects
polymers to plug thief zones and improve the
areal and vertical sweep efficiency of the
reservoir. The injection of polymers into the
reservoir does not modify the water-oil
mobility ratio. Accordingly, the injection of
polymers into the reservoir in connection
with the waterflood project does not
constitute polymer augmented waterflooding
and the project is not a qualified enhanced oil
recovery project.

Example 2. Polymer augmented
waterflooding. In 1993 H, the owner of an
operating mineral interest in a property,
begins a caustic flooding project with respect
to the property. Engineering studies indicate
that the relative permeability of various
layers of the reservoir may result in the loss
of the injectant to thief zones, thereby
reducing the areal and vertical sweep
efficiency of the reservoir. As part of the
caustic flooding project, H injects polymers to
plug the thief zones and improve the areal
and vertical sweep efficiency of the reservoir.
Because the polymers are injected into the
reservoir to improve the effectiveness of the
caustic flooding project, the project is a
qualified enhanced oil recovery project.

§1.43-3T [Redesignated as § 1.43-31
Par. 3.
Section 1.43-3T is redesignated as
§ 1.43-3 and is amended as follows:

57, No. 226 / Monday, November 23, 1992 / Rules and Regulations

1. The section heading is amended by
removing the word “(Temporary)”.

2. Paragraph (a)(3)(i)(C)(J) is amended
by removing the word “and” at the end
of that paragraph and adding in its place

3. Paragraph (a)(3)(i)(C)(2) is
redesignated as paragraph (a)(3)(i)(C)(3)
and is amended by removing “;” and
adding in its place “.”.

4. New paragraph (a)(3)(i)(C)(2) is
added to read as set forth below.

5. Paragraph (a)(3)(ii)(A) is revised to
read as set forth below.

6. Paragraph (a)(3)(ii)(B) is removed.

7 Paragraph (a)(3)(ii)(C) is
redesignated as paragraph (a)(3)(ii)(B)
and is amended by removing ".” and
adding in its place

8. New paragraphs (a)(3)(ii) (C) and
(D) are added to read as set forth below.

9. Paragraph (e) is removed.

§1.43-3 Certification.

(a) * *x %

(3) * % %

* * %

g]é)) * * %

(2) If the project involves the
application of a tertiary recovery
method approved in a private letter
ruling described in paragraph (e)(1) of
§ 1.43-2, a copy of the private letter
ruling, and

(“) * Kk

(A) If the expansion affects reservoir
volume that was substantially
unaffected by a previously implemented
project, an adequate delineation of the
reservoir volume affected by the
Erevitlusly imple:nentgd project;

(C) If the expansion involves the
implementation of an enhanced oil
recovery project less than 38 months
after the termination of a qualified
tertiary recovery method that was
applied before January 1,1991, a copy of
a private letter ruling from the Internal
Revenue Service that the project
implemented after December 31,1990 is
treated as a significant expansion; or

(D) If the expansion involves the
application after December 31,1990, of a
tertiary recovery method or methods
that do not affect reservoir volume that
was substantially unaffected by the
application of a different tertiary
recovery method or methods before
January 1,1991, a copy of a private letter
ruling from the Internal Revenue Service
that the change in tertiary recovery
method is treated as a significant
expansion.
* * * *

Par. 4. Sections 1.43-4,1.43-6 and
1.43-7 are added and § 1.43-5 is added
and reserved as set forth below:
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§1.43-4 Qualified enhanced oil recovery
costs.

(@) Qualifying costs—(1) In general.
Except as provided in paragraph (e) of
this section, amounts paid or incurred in
any taxable year beginning after
December 31,1990, that are qualified
tertiary injectant expenses (as described
in paragraph (b)(1) of this section),
intangible drilling and development
costs (as described in paragraph (b)(2)
of this section), and tangible property
costs (as described in paragraph (b)(3)
of this section) are “qualified enhanced
oil recovery costs” if the amounts are
paid or incurred with respect to an asset
which is used for the primary purpose
(as described in paragraph (c) of this
section) of implementing an enhanced
oil recovery project. Any amount paid or
incurred in any taxable year beginning
before January 1,1991, in connection
with an enhanced oil recovery project is
not a qualified enhanced oil recovery
cost.

(2) Costs paid orincurredfor an asset
which is used to implement more than
one qualified enhanced oil recovery
project orfor other activities. Any cost
paid or incurred during the taxable year
for an asset which is used to implement
more than one qualified enhanced oil
recovery project is allocated among the
projects in determining the qualified
enhanced oil recovery costs for each
gualified project for the taxable year
Similarly, any cost paid or incurred
during the taxable year for an asset
which is used to implement a qualified
enhanced oil recovery project and which
is also used for other activities (for
example, an enhanced oil recovery
project that is not a qualified enhanced
oil recovery project) is allocated among
the qualified enhanced oil recovery
project and the other activities to
determine the qualified enhanced oil
recovery costs for the taxable year. See
§ 1.613-5(a). Aliy cost paid or incurred
for an asset which is used to implement
a qualified enhanced oil recovery
project and which is also used for other
activities is not required to be allocated
under this paragraph (a)(2) if the use of
the property for nonqualifying activities
is de minimis [e.g., not greater than
10%). Costs are allocated under this
paragraph (a)(2) only if the asset with
respect to which the costs are paid or
incurred is used for the primary purpose
of implementing an enhanced oil
recovery project. See paragraph (c) of
this section. Any reasonable allocation
method may be used. A method that
allocates costs based on the anticipated
use in a project or activity is a
reasonable method.
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(b)  Costs defined—{1} Qualified
tertiary injectant expenses. For
purposes of this section, “qualified
tertiary injectant expenses” means any
costs that are paid or incurred in
connection with a qualified enhanced oil
recovery project and that are deductible
under section 193 for the taxable year.
See section 193 and § 1.193-1. Quialified
tertiary injectant expenses are taken
into account in determining the credit
with respect to the taxable year in
which the tertiary injectant expenses
are deductible under section 193.

(2) Intangible drilling and
development costs. For purposes of this
section, “intangible drilling and
development costs” means any
intangible drilling and development
costs that are paid or incurred in
connection with a qualified enhanced oil
recovery project and for which the
taxpayer may make an election under
section 263(c) for the taxable year.
Intangible drilling and development
costs are taken into account in
determining the credit with respect to
the taxable year in which the taxpayer
may deduct the intangible drilling and
development costs under section 263(c).
For purposes of this paragraph (b)(2), the
amount of the intangible drilling and
development costs for which an
integrated oil company may make an
election under section 263(c) is
determined without regard to section
291(b).

(3) Tangible property costs—(i) In
general. For purposes of this section,
“tangible property costs” means an
amount paid or incurred during a
taxable year for tangible property that is
an integral part of a qualified enhanced
oil recovery project and that is
depreciable or amortizable under
chapter 1. An amount paid or incurred
for tangible property is taken into
account in determining the credit with
respect to the taxable year in which the
cost is paid or incurred.

(ii) Integral part. For purposes of this
paragraph (b), tangible property is an
integral part of a qualified enhanced oil
recovery project if the property is used
directly in the project and is essential to
the completeness of the project. All the
facts and circumstances determine
whether tangible property is used
directly in a qualified enhanced oil
recovery project and is essential to the
completeness of the project. Generally,
property used to acquire or produce the
tertiary injectant or property used to
transport the tertiary injectant to a
project site is property that is an integral
part of the project.

(4) Examples. The following examples
illustrate the principles of this paragraph
(b). Assume for each of these examples
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that the qualified enhanced oil recovery
costs are paid or incurred with respect
to an asset which is used for the primary
purpose of implementing an enhanced
oil recovery project.

Example 1. Qualified costs—in general, (i)
In 1992, X, a corporation, acquires an
operating mineral interest in a property and
undertakes a cyclic steam enhanced oil
recovery project with respect to the property.
X pays a fee to acquire a permit to chill and
hires a contractor to drill six wells. As part of
the project implementation, X constructs a
building to serve as an office on the property
and purchases equipment, including
downhole equipment [e.g., casing, tubing,
packers, and sucker rods), pumping units, a
steam generator, and equipment to remove
gas and water from the oil after it is
produced. X constructs roads to transport the
equipment to the wellsites and incurs costs
for clearing and draining the ground in
preparation for the drilling of the wells. X
purchases cars and trucks to provide
transportation for monitoring the wellsites. In
addition, X contracts with Y for the delivery
of water to produce steam to be injected in
connection with the cyclic steam project, and
purchases storage tanks to store the water.

(i) The leasehold acquisition costs are not
qualified enhanced oil recovery costs.
However, the costs of the permit to drill are
intangible drilling and development costs that
are qualified costs. The costs associated with
hiring the contractor to drill, constructing
roads, and clearing and draining the ground
are intangible drilling and development costs
that are qualified enhanced oil recovery
costs. The downhole equipment, the pumping
units, the steam generator, and the equipment
to remove the gas and water from the oil after
it is produced are used directly in the project
and are essential to the completeness of the
project Therefore, this equipment is an
integral part of the project and the costs of
the equipment are qualified enhanced oil
recovery costs. Although the building that X
constructs as an office and the cars and
trucks X purchases to provide transportation
for monitoring the wellsites are used directly
in the project they are not essential to the
completeness of the project. Therefore, the
building and the cars and trucks are not an
integral part of the project and their costs are
not qualified enhanced oil recovery costs.
The cost of the water X purchases fromY is a
tertiary injectant expense that is a qualified
enhanced oil recovery cost. The storage tanks
X acquires to store the water are required to
provide a proximate source of water for the
production of steam. Therefore, the water
storage tank are an integral part of the
project and the costs of the water storage
tanks are qualified enhanced oil recovery
costs.

Example 2. Diluent storage tanks. In 1992,
A, the owner of an operating mineral interest,
undertakes a qualified enhanced oil recovery
project with respect to the property. A
acquires diluent to be used in connection
with the project. A stores the diluent in a
storage tank that A acquires for that purpose.
The storage tank provides a proximate source
of diluent to be used in the tertiary recovery
method. Therefore, the storage tank is used

directly in the project and is essential to the
completeness of the project. Accordingly, the
storage tank is an integral part of the project
and the cost of the storage tank is a qualified
enhanced oil recovery cost.

Example 3. Oilstorage tanks. In 1992, Z, a
corporation and the owner of an operating
mineral interest in a property, undertakes a
qualified enhanced oil recovery project with
respect to the property. Z acquires storage
tanks that Z will use solely to store the crude
oil that is produced from the enhanced oil
recovery project. The storage tanks are not
used directly in the project and are not
essential to the completeness of the project.
Therefore, the storage tanks are not an
integral part of the enhanced oil recovery
project and the costs of the storage tanks are
not qualified enhanced oil recovery costs.

Example 4. Oil refinery. B, the owner of an
operating mineral interest in a property,
undertakes a qualified enhanced oil recovery
project with respect to the property. Located
on B’s property is an oil refinery where B will
refine the crude oil produced from the project
The refinery is not used directly in the project
and is not essential to the completeness of
the project. Therefore, the refinery is not an
integral part of the enhanced oil recovery
project

Example 5. Gas processing plant. C, the
owner of an operating mineral interest in a
property, undertakes a qualified enhanced oil
recovery project with respect to the property.
A gas processing plant where C will process
gas produced in the project is located on C’s
property. The gas processing plant is not used
directly in the project and is not essential to
the completeness of the project. Therefore,
the gas processing plant is not an integral
part of the enhanced oil recovery project.

Example 6. Gasprocessing equipment The
facts are the same as in Example 5 except
that C uses a portion of the gas processing
plant to separate and recycle the tertiary
injectant. The gas processing equipment used
to separate and recycle the tertiary injectant
is used directly in the project and is essential
to the completeness of the project. Therefore,
the gas processing equipment used to
separate and recycle the tertiary injectant is
an integral part of the enhanced oil recovery
project and the costs of this equipment are
qualified enhanced oil recovery costs.

Example 7. Steam generator costs
allocated. In 1988, D, the owner of an
operating mineral interest in a property,
undertook a steam drive project with respect
to the property. In 1992, D decides to
undertake a steam drive project with respect
to reservoir volume that was substantially
unaffected by the 1988 project. The 1992
project is a significant expansion that is a
qualified enhanced oil recovery project. D
purchases a new steam generator with
sufficient capacity to provide steam for both
the 1988 project and the 1992 project. The
steam generator is used directly in the 1992
project and is essential to the completeness
of the 1992 project. Accordingly, the steam
generator is an integral part of the 1992
project. Because the steam generator is also
used to provide steam for the 1988 project, D
must allocate the cost of the steam generator
to the 1988 project and the 1992 project. Only
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the portion of the coat of the steam generator
that is allocable to the 1992 project is a
qualified enhanced oil recovery cost.

Example 8. Carbon dioxide pipeline. In
1992, E, the owner of an operating mineral
.interest in a property, undertakes an
immiscible carbon dioxide displacement
project with respect to the property. E
constructs a pipeline to convey carbon
dioxide to the project site. E contracts with F,
a producer of carbon dioxide, to purchase
carbon dioxide to be injected into injection
wells in E’s enhanced oil recovery project.
The cost of the carbon dioxide is a tertiary
injectant expense that is a qualified
enhanced oil recovery cost. The pipeline is
used by E to transport the tertiary injectant,
that is, the carbon dioxide to the project site.
Therefore, the pipeline is an integral part of
the project. Accordingly, the cost of the
pipeline is a qualified enhanced oil recovery
cost.

Example 9. Watersource wells. In 1992, G
the owner of an operating mineral interest in
a property, undertakes a polymer augmented
waterflood project with respect to the
property. G drills water wells to provide
water for injection in connection with the
project The costs of drilling the water wells
are intangible drilling and development costs
that are paid or incurred in connection with
the project. Therefore, the costs of drilling the
water wells are qualified enhanced oil
recovery costs.

Example 10. Leased equipment In 1992, H,
the owner of an operating mineral interest in
a property undertakes a steam drive project
with respect to the property. H contracts with
1, a driller, to drill injection wells in
connection with the project. H also leases a
steam generator to provide steam for
injection in connection with the project. The
drilling costs are intangible drilling and
development costs that are parid in
connection with the project and are qualified
enhanced oil recovery costs. The steam
generator is used to produce the tertiary
injectant. The steam generator is used
directly in the project and is essential to the
completeness of the project; therefore, it is an
integral part of the project. The costs of
leasing the steam generator are tangible
property costs that are qualified enhanced oil
recovery costs.

(©
For purposes of this section, a costis a
qualified enhanced oil recovery cost
only if the cost is paid or incurred with
respect to an asset which is used for the
primary purpose of implementing one or
more enhanced oil recovery projects, at
least one of which is a qualified
enhanced oil recovery project. All the
facts and circumstances determine
whether an asset is used for the primary
purpose of implementing an enhanced
oil recovery project For purposes of this
paragraph (c), an enhanced oil recovery
project is a project that satisfies the
requirements of paragraphs (a] (1) and
(2) of section 1.43-2.

12) Tertiary injectant costs. Tertiary
injectant costs generally satisfy the

Primarypurpose—(1) In general.
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primary purpose test of this paragraph

c).

(3) Intangible drilling and
development costs. Intangible drilling
and development costs paid or incurred
with respect to a well that is used in
connection with the recovery of oil by
primary or secondary methods are not
qualified enhanced oil recovery costs.
Except as provided in this paragraph
(c)(3), a well used for primary or
secondary recovery is not used for the
primary purpose of implementing an
enhanced oil recovery project. A well
drilled for the primary purpose of
implementing an enhanced oil recovery
project is not considered to be used for
primary or secondary recovery,
notwithstanding that some primary or
secondary production may result when
the well is drilled, provided that such
primary or secondary production is
consistent with the unit plan of
development or other similar plan. All
the facts and circumstances determine
whether primary or secondary recovery
is consistent with the unit plan of
development or other similar plan.

(4) Tangible property costs. Tangible
property costs must be paid or incurred
with respect to property which is used
for the primary purpose of implementing
an enhanced oil recovery project.

If tangible property is used partly in a
qualified enhanced oil recovery project
and partly in another activity, the
property must be primarily used to
implement the qualified enhanced oil
recovery project.

(5) Offshore drilling platforms.
Amounts paid or incurred in connection
with the acquisition, construction,
transportation, erection, or installation
of an offshore drilling platform
(regardless of whether the amounts are
intangible drilling and development
costs) that is used in connection with
the recovery of oil by primary or
secondary methods are not qualified
enhanced oil recovery costs. An offshore
drilling platform used for primary or
secondary recovery is not used for the
primary purpose of implementing an
enhanced oil recovery project.

(6) Examples. The following examples
illustrate the principles of this paragraph
(c).

Example 1. Intangible drilling and
development costs. In 1992, J incurs
intangible drilling and development costs in
drilling a well. J intends to use the well as an
injection well in connection with an
enhanced oil recovery project in 1994, but in
the meantime will use the well in connection
with a secondary recovery project. J may not
take the intangible drilling and development
costs into account in determining the credit
because the primary purpose of a well used .
for secondary recovery is not to implement a
qualified enhanced oil recovery project.
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Example2. Offshore drilling platform. K,
the owner of an operating mineral interest in
an offshore oil field located within the United
States, constructs an offshore drilling
platform that is designed to accommodate the
primary, secondary, and tertiary development
of the field. Subsequent to primary and
secondary development of the field, K
commences an enhanced oil recovery proje'-*
that involves the application of a qualified
tertiary recovery method. As part of the
enhanced oil recovery project, K drills
injection wells from the offshore drilling
platform K used in the primary and
secondary development of the field and
installs an additional separator on the
platform.

Because the offshore drilling platform was
used in the primary and secondary
development of the field and was not used for
the primary purpose of implementing tertiary
development of the field, costs incurred by K
in connection with the acquisition,
construction, transportation, erection, or
installation of the offshore drilling platform
are not qualified enhanced oil recovery costs.
However, the costs K incurs for the
additional separator are qualified enhanced
oil recovery costs because the separator is
used for the primary purpose of implementing
tertiary development of the field. In addition,
the intangible drilling and development costs
K incurs in connection with drilling the
injection wells are qualified enhanced oil
recovery costs with respect to which K may
claim the enhanced oil recovery credit.

(d)
injection—(1) In general. Qualified
enhanced oil recovery costs may be paid
or incurred prior to the date of the firet
injection of liquids, gases, or other
matter (within the meaning of § 1.43-
2(c)). If the first injection of liquids,
gases, or other matter occurs on or
before the date the taxpayer files the
taxpayer’s federal income tax return for
the taxable year with respect to which
the costs are allowable, the eosts may
be taken into account on that return. If
the first injection of liquids, gases, or
other matter is expected to occur after
the date the taxpayer files that return,
costs may be taken into account on that
return if the Internal Revenue Service
issues a private letter ruling to the
taxpayer that so permits.

(2) Firstinjection afterfiling ofreturn
for taxable year costs are allowable.
Except as provided in paragraph (d)(3)
of this section, if the first injection of
liquids, gases, or other matter occurs or
is expected to occur after the date the
taxpayer files the taxpayer’s federal
income tax return for the taxable year
with respect to which the costs are
allowable, the costs may be taken into
account on an amended return (or in the
case of a Coordinated Examination
Program taxpayer, on a written
statement treated as a qualified return)
after the earlier of—

Costspaid orincurredprior tofirst
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(i) The date the first injection of
liquids, gases, or other matter occurs; or

(ii) The date the Internal Revenue
Service issues a private letter ruling that
provides that the taxpayer may take
costs into account prior to the first
injection of liquids, gases, or other
matter.

(3) Firstinjection more than 36
months after close oftaxable year costs
are paid orincurred. If the first injection
of liquids, gases, or other matter occurs
more than 36 months after the close of
the taxable year in which costs are paid
or incurred, the taxpayer may take the
costs into account in determining the
credit only if the Internal Revenue
Service issues a private letter ruling to
the taxpayer that so provides.

(4) Injections in volumes less than the
volumes specified in the projectplan.
For purposes of this paragraph (d),
injections in volumes significantly less
than the volumes specified in the project
plan, the unit plan of development, or
another similar plan do not constitute
the first injection of liquids, gases, or
other matter.

(5) Examples. The following
examples illustrate the provisions of
paragraph (d) of this section.

Example 1. First injection before return
filed. In 1992, L, a calendar year taxpayer,
undertakes a qualified enhanced oil recovery
project on a property in which L owns an
operating mineral interest. L incurs $1,000 of
intangible drilling and development costs,
which L may elect to deduct under section
263(c) for 1992. The first injection of liquids,
gases, or other matter (within the meaning of
11.43-2(c)) occurs in March 1993. L files a
1992 federal income tax return in April 1993.
Because the first injection occurs before the
filing of L’s 1992 federal income tax return, L
may take the $1,000 of intangible drilling and
development costs into account in
determining the credit for 1992 on that return.

Example 2. First injection after return filed.
In 1993, M, a calendar year taxpayer,
undertakes a qualified enhanced oil recovery
project on a property in which M owns an
operating mineral interest. M incurs $2,000 of
intangible drilling and development costs,
which M elects to deduct under section 263(c)
for 1993 The first injection of liquids, gases,
or other matter is expected to occur in 1995.
M files a 1993 federal income tax return in
April 1994. Because the first injection of
liquids, gases, or other matter occurs after the
date on which M’s 1993 federal income tax
return is filed in April 1994, M may take the
$2,000 of intangible drilling and development
costs into account on an amended return for
1993 after the earlier of the date the first
injection of liquids, gases, or other matter
occurs, or the date the Internal Revenue
Service issues a private letter ruling that
provides that M may take the $2,000 into
account prior to first injection.

Example 3. First injection more than 36
months after taxable year. N, a calendar year
taxpayer owns an operating mineral interest
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in a property on which N undertakes an
immiscible carbon dioxide displacement
project. In 1994, N incurs $5,000 in connection
with the construction of a pipeline to
transport carbon dioxide to the project site.
The first injection of liquids, gases, or other
matter is expected to occur after the pipeline
is completed in 1998. Because the first
injection of liquids, gases, or other matter
occurs more than 36 months after the close of
the taxable year in which the $5,000 is
incurred, N may take the $5,000 into account
in determining the credit only if N receives a
private letter ruling from the Internal
Revenue Service that provides that N may
take the $5,000 kito account prior to first
injection.

(e)
Costs paid or incurred with respect to an
asset that is acquired, used, or
transferred in a manner designed to
duplicate or otherwise unreasonably
increase the amount of the credit are not
qualified enhanced oil recovery costs,
regardless of whether the costs would
otherwise be creditable for a single
taxpayer or more than one taxpayer.

(2) Costspaid orincurred to acquire a
project. A purchaser of an existing
qualified enhanced oil recovery project
may claim the credit for any section 43
costs in excess of the acquisition cost.
However, costs paid or incurred to
acquire an existing qualified enhanced
oil recovery project (or an interest in an
existing qualified enhanced oil recovery
project) are not eligible for the credit.

(3) Examples. The following examples
illustrate the principles of paragraph (e)
of this section.

Example 1. Duplicating or unreasonably
increasing the credit. O owns an operating
mineral interest in a property with respect to
which a qualified enhanced oil recovery
project is implemented. O acquires pumping
units, rods, casing, and separators for use in
connection with the project from an unrelated
equipment dealer in an arm's length
transaction. The equipment is used for the
primary purpose of implementing the project.
Some of the equipment acquired by O is used
equipment. The costs paid by O for the used
equipment are qualified enhanced oil
recovery costs. O does not need to determine
whether the equipment has been previously
used in an enhanced oil recovery project.

Example 2. Duplicating or unreasonably
increasing the credit. P and Q are co-owners
of an oil property with respect to which a
qualified enhanced oil recovery project is
implemented. In 1992, P and Q jointly
purchases a nitrogen plant to supply the
tertiary injectant used in the project Pand Q
claim the credit for their respective costs for
the plant. In 1994, X, a corporation unrelated
to P or Q, purchases the nitrogen plant and
enters into an agreement to sell nitrogen to P
and Q. Because this transaction duplicates or
otherwise unreasonably increases the credit,
the credit is not allowable for the amounts
incurred by P and Q for the nitrogen
purchased from X.

Other rules— (1) Anti-abuse rule.

Example 3. Duplicating or unreasonably
increasing the credit. The facts are the same
as in Example 2. In addition, in 1995, P and Q
reacquire the nitrogen pla«nt from X This
constitutes the acquisition of property in a
manner designed to duplicate or otherwise
unreasonably increase the amount of the
credit. Therefore, the credit is not allowable
for amounts incurred by P and Q for the
nitrogen plant purchased from X.

Example 4. Duplicating or unreasonably
increasing the credit. R owns an operating
mineral interest in a property with respect to
which a qualified enhanced oil recovery
project is implemented. R acquires a pump
that is installed at the site of the project.
After the pump has been placed in service for
6 months, R transfers the pump to a
secondary recovery project and acquires a
replacement pump for the tertiary project.
The original pump is suited to the needs of
the secondary recovery project and could
have been installed there initially. The pumps
have been acquired in a manner designed to
duplicate or otherwise unreasonably increase
the amount of the credit. Depending on the
facts, the cost of one pump or the other may
be a qualified enhanced oil recovery cost;
however, R may not claim the credit with
respect to the cost of both pumps.

Example 5. Acquiring aproject. In 1993, S
purchases all of T’s interest in a qualified
enhanced oil recovery project, including all of
T’s interest in tangible property that is an
integral part of the project and all of T’s
operating mineral interest. In 1994, S incurs
costs for additional tangible property that is
an integral part of the project and which is
used for the primary purpose of implementing
the project. S also incurs costs for tertiary
injectants that are injected in connection
with the project. In determining the credit for
1994, S may take into account costs S
incurred for tangible property and tertiary
injectants. However, S may not take into
account any amount that S paid for Ts
interest in the project in determining S’s
credit for any taxable year.

§1.43-5 At-risk limitation. [Reserved]

8§ 1.43-6 Election out of section 43.

(a) Election to have (he credit not
apply—I[1) In general. A taxpayer may
elect to have section 43 not apply for
any taxable year. The taxpayer may
revoke an election to have section 43 not
apply for any taxable year. An election
to have section 43 not apply (or a
revocation of an election to have section
43 not apply) for any taxable year is
effective only for the taxable year to
which the election relates.

(@ Timefor making the election. A
taxpayer may make an election under
paragraph (a) of this section to have
section 43 not apply (or revoke an
election to have section 43 not apply) for
any taxable year at any time before the
expiration of the 3-year period beginning
on the last date prescribed by law
(determined without regard to
extensions) for filing the return for the
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taxable year. The time for making the
election (or revoking the election) is
prescribed by section 43(e)(2) and may
not be extended under § 1.9100-1.

(3) Manner ofmaking the election. An
election (or revocation) under paragraph
(a)(1) of this section is made by
attaching a statement to the taxpayer’s
federal income tax return or an
amended return (or, in the case ofa
Coordinated Examination Program
taxpayer, on a written statement treated
as a qualified amended return) for the
taxable year for which the election (or
revocation) applies. The taxpayer must
indicate whether the taxpayer is electing
to not have section 43 apply or is
revoking such an election and designate
the project or projects to which the
election (or revocation) applies. For any
taxable year, the last election (or
revocation) made by a, taxpayer within
the period prescribed in paragraph (a)(2)
of this section determines whether
section 43 applies for that taxable year.

(b) Election by partnerships and S
corporations. For partnerships and S
corporations, an election to have section
43 not apply (or a revocation of an
election to have section 43 not apply) for
any taxable year is made, in accordance
with the requirements of paragraph (a)
of this section, by the partnership or S
corporation with respect to the qualified
enhanced oil recovery costs paid or
incurred by the partnership or S
corporation for the taxable year to
which the election relates.

§1.43-7 Effective date of regulations.

The provisions of §§ 1.43-1,1.43-2
and 1.43-4 through 1.43-7 are effective
with respect to costs paid or incurred
after December 31,1991, in connection
with a qualified enhanced oil recovery
project. The provisions of § 1.43-3 are
effective for taxable years beginning
after December 31,1990. For costs paid
or incurred after December 31,1990, and
before January 1,1992, in connection
with a qualified enhanced oil recovery
project, taxpayers must take reasonable
return positions taking into
consideration the statute and its
legislative history.

Par. 5. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805

Par. 6. Section 602.101(c) is amended
by removing the entries in the table for
8§ 1.43-2, 1,43-3T(a)(3) and 1.43-
3T(b)(3) and adding die following entries
in the table to read as follows:

§602.101 OMB control numbers.
* * * * *

(C)***

CFR part or section wrtere identified

Fu<*F»*& M
132-2 oo 1545-0074
1.43- 3(a)(3) 1545-1292
1.43- 3(bM3lI 1545-1292

Shirley D. Peterson,
CommissionerofinternalRevenue.

Approved: October 21,1992
Fred T. Goldberg,
AssistantSecretary o fthe Treasury.
(FR Doc. 92-27741 Filed 11-20-92; 8:45 am}
BILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-4535-2)

Partial Delegation of Authority for the
PSD Program to the State of Florida

agency: Environmental Protection
Agency (EPA),

ACTION: Delegation of authority.

SUMMARY: Notice is hereby given that
the full delegation of authority for
implementing the federal Prevention of
Significant Deterioration (PSD) program
in the State of Florida for sources
subject to both the Florida Electrical
Power Plant Siting Act (PPSA) and PSD
regulations has been revoked. Partial
delegation of authority to implement the
administrative and technical aspects of
the PSD program previously granted to
the State of Florida will remain in place.
This partial authority extends only to
those sources subject to both the Florida
Electrical Power Plant Siting Act (PPSA)
and the PSD regulations. It should be
noted that Florida’s PSD State
Implementation Plan (SIP) regulations
continue to be the applicable regulations
for all other PSD reviews.

EFFECTIVE DATE: Revocation of full
delegation is effective as of August 7,
1992.

ADDRESSES: Copies of the letter of
revocation and other pertinent EPA
letters of delegation may be examined
during normal business hours at the
following location: Region IV, Air
Enforcement Branch, Environmental
Protection Agency, 345 Courtland Street
NE., Atlanta, Georgia 30365.

FOR FURTHER INFORMATION CONTACT:
Gregg Worley ofthe EPA Region IV Air
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Enforcement Branch at (404) 347-5014
and at the above address.

SUPPLEMENTARY INFORMATION: The
federal PSD program was mandated by
Congress in the Clean Air Act, as
amended. Regulations to implement the
program are found at 40 CFR 52.21. The
PSD program is a preconstruction
review program designed to protect air
quality in areas which are already
attaining the National Ambient Air
Quality Standards (NAAQS).

Prior to September 1985, the State of
Florida operated under full delegation of
authority to implement federal PSD
regulations for power plants. Full
delegation of authority means authority
to implement the technical and
administrative requirements of the
federal PSD program as well as
authority to issue final permits. On
September 16,1985, EPA notified the
Florida Department of Environmental
Regulation (DER) that the Florida PPSA
was in conflict with Florida’s full
delegation of authority to implement the
federal PSD program.

Language in the PPSA precluded the
issuance of a federally enforceable PSD
permit by the Florida Department of
Environmental Regulation (DER) since
PPSA certification constituted the sole
license of the State for the approval of
the siting, construction, and operation of
electrical power plants.

On November 5,1985, as an
intermediate resolution, EPA delegated
partial authority to the State of Florida
to implement the technical and
administrative requirements of the
federal PSD program (51 FR 58, January
2,1986); however, EPA retained final
permit issuance authority. On July 1,
1986, the Florida Legislature amended
the PPSA in an attempt to extricate the
implementation of federal PSD
regulations and allow the issuance of
PSD construction permits by the DER to
sources receiving certification under the
PPSA. EPA believed at such time that
this amendment to the PPSA would be
adequate to address the conflict
between the PPSA and the federal PSD
program. In 51 FR 37972, October 27,
1986, EPA returned Florida’s full
delegation to issue PSD construction
permits to power plants for which
complete applications were issued after
July 1,1986.

In a court case decided before the
First District Court of Appeals (case
nuflhber 91-300 dated December 20,
1991), Tampa Electric Company (TECO)
vs. the Florida DER, the court
determined that DER could NOt issue a
federally enforceable PSD permit
containing conditions which differed
from those imposed by the PPSA”Biting
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Board. The effect of the TECO ruling is
to render ineffective the 1986 PPSA
amendment and to require, in the
absence of further PPSA amendments,
that EPA resume final permitting
authority over permits for new or
modified PPSA sources.

Consequently, pursuant to 40 CFR
subpart A (General Provisions), 40 CFR
52.06 (Legal Authority), 40 CFR 52.21(u)
(Delegation of Authority), and the letter
of revocation dated August 7,1992, EPA
will once again resume permitting
authority for electrical power plants in
Florida. Pursuant to the letter of
revocation dated August 7,1992, DER
will retain partial delegation; that is, the
DER will retain technical and
administrative functions of the PSD
permitting for electrical power plants
(see EPA’s November 5,1985, partial
delegation letter and also 51 FR 58,
January 2,1986).

Under this partial delegation, the DER
will perform the preliminary and final
PSD determination for each plant which
has received or will receive a PPSA
certification. EPA will then, upon review
and approval of the determinations,
issue federal PSD permits for these
sources.

Authority: 42 U.S.C. 7401-7671(q).
Dated: November 9,1992.

Patrick M. Tobin,

Acting RegionalAdministrator.

[FR Doc. 92-27950 Filed 11-20-92; 8:45 am]

BILLING CODE 6560-50-M

40 CFR Part 271
[FRL-4535-4]

Arizona; Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: The State of Arizona has
applied for final authorization of
revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act
(RCRA), as amended. Those revisions
cover the regulation of radioactive
mixed waste (mixed waste). The State
of Arizona has also applied for final
authorization for corrective action
components of its hazardous waste
program. Previously EPA granted *
interim authorization for the corrective
action components.

The Environmental Protection Agency
(EPA) has completed its review of
Arizona’s applications for mixed waste
and corrective action authorization.
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Subject to public review and comment,
EPA has determined that Arizona’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization. Thus,
EPA approves Arizona’s hazardous
waste program revisions for mixed
waste and corrective action. Arizona’s
applications for program revision is
available for further public review and
comment.

DATES: Final authorization for Arizona

is effective January 22,1993 unless EPA

publishes a prior Federal Register action
withdrawing this immediate final rule.

All comments on Arizona’s program

revision applications must be received

by the close of business December 23,

1992.

ADDRESSES: Copies of Arizona’s

program revision applications are

available during the business hours of 9

a.m. to 5 p.m. at the following addresses

for inspection and copying:

Arizona Department of Environmental
Quality, Central Office, Office of
Waste Programs, Waste Assessment
Section, 3033 N. Central Avenue,
Phoenix, Arizona 85012. Phone: 602/
207-4213.

Arizona Department of Environmental
Quality, Northern Regional Office,
2501 North 4th Street, Suite #14,
Flagstaff, Arizona 86004. Phone: 602/
779-0313 or 1-800/234-5677.

Arizona Department of Environmental
Quality, Southern Regional Office,
4040 East 29th Street, Tucson, Arizona
85711. Phone: 602/628-5651 or 1-800/
234-5677.

U.S. EPA Region IX Library-Information
Center, 75 Hawthorne Street, San
Francisco, California 94105. Phone:
415/744-1510.

Written comments should be sent to
April Katsura, U.S. EPA Region IX (H-2-
2), 75 Hawthorne Street, San Francisco,
California 94105. Phone: 415/744-2026.
FOR FURTHER INFORMATION CONTACT:
April Katsura at the above address or
phone 415/744-1510.

SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or “the Act”), 42 U.S.C.
6929(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. Revisions to
State hazardous waste programs are
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program

revisions are necessitated by changes to
EPA’s regulations in 40 CFR parts 260-
266t-268,124 and 270.

In addition, as an interim measure, the
Hazardous and Solid Waste
Amendments of 1984 (Pub. L. 98-616,
November 8,1984, hereinafter “HSWA?™)
allows States to revise their programs to
become substantially equivalent instead
of equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the substantially
equivalent option receive "interim
authorization” for the HSWA
requirements under section 3006(g) of
RCRA, 42 U.S.C. 6926(g), and later apply
for final authorization for the HSWA
requirements. All interim authorizations
pursuant to section 3006(g)(2) expire on
January 1,1993. EPA assumes
responsibility for that portion of the
program on that date if a State has not
received final authorization for those
provisions.

B. Arizona

Arizona initially received final
authorization for the base program on
November 20,1985. Arizona received
final authorization for revisions to its
program on August 6,1991 and July 13,
1992. On June 12,1991 and October 16,
1992, Arizona submitted applications for
additional revision approvals. Today,
Arizona is seeking approval of its mixed
waste and cprrective action programs in
accordance with 40 CFR 271.21(b)(3).

The June 21,1991 application included
the corrective action components of
Arizona’s hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA), as amended.
Previously, EPA granted interim
authorization for the corrective action
provisions effective September 11,1992
(see 57 FR 30905 dated July 13,1992 and
57 FR 41699 dated September 11,1992).

In order to receive final authorization
for corrective action, a state’s
definitions of solid and hazardous
wastes must be equivalent to EPA’s
definitions. The definition of hazardous
waste must not exclude the hazardous
components of mixed waste. (See
clarification of Interim Status
Qualification Requirements for the
Hazardous Components of Radioactive
Mixed Waste 51 FR 24504, dated July 3,
1986.) Therefore, mixed waste
authorization must precede or be
received concurrently with corrective
action final authorization. A state
cannot receive final authorization for
corrective action without an approved
mixed waste program in effect.

At the time of its application, Arizona
believed that its regulations for mixed
waste were not equivalent to and no
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less stringent than the federal program.
The State has since amended its
hazardous waste rules and is now
applying for mixed waste authorization.
Arizona submitted an application for
mixed waste on October 16,1992.

EPA has reviewed Arizona’s
applications for corrective action and
mixed waste, and has made an
immediate final decision that Arizona’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization.
Consequently, EPA intends to approve

Federal requirement

Radioactive Mixed Waste (51 FR 24504, July 3, 1986)

Amendments to Part B Information Requirements for Disposal Facilities (52 FR

final authorization for Arizona’s
hazardous waste program revisions for
corrective action and mixed waste. The
public may submit written comments on
EPA’s immediate final decision up until
December 23,1992. Copies of Arizona’s
applications for program revision are
available for inspection and copying at
the locations indicated in the
“ADDRESSES"” section of this notice,
Approval of Arizona’s program
revision shall become effective in 60
days unless an adverse comment
pertaining to the State’s revision

54933

discussed in this notice is received by
the end of the comment period. If an
adverse comment is received, EPA will
publish either: (1) A withdrawal of the
immediate final decision or (2) a notice
containing a response to the comment
which either affirms that the immediate
final decision takes effect or reverses
the decision.

Arizona is applying for authorization
for the following Federal hazardous
waste regulations:

State authority

Arizona Revised Statute (ARS) 49-922(A) + (B); Arizona Administrative Code
(AAC) R18-8-261(A) + (C).

23447, June 22, 1987, as amended on September 9, 1987 at 52 FR 33936)

Hazardous Waste Miscellaneous Units (52 FR 46946, December 10, 1987)

Corrective Action (50 FR 28702, July 15, 1985)

Permit Application Requirements Regarding Corrective Action (52 FR 45788,

December 1, 1987)

Corrective Action Beyond the Facility Boundary (52 FR 45788, December 1,

1987)

Arizona agrees to review all State
hazardous waste permits which have
been issued under State law prior to the
effective date of this authorization.
Arizona agrees to then modify or revoke
and reissue such permits as necessary to
require compliance with the amended
State program. The modifications or
revocation and reissuance will be
scheduled in the annual State Grant
Work Plan.

Arizona is not being authorized to
operate any portion of the hazardous
waste program on Indian lands.

c. Decision

I conclude that Arizona’s application
for program revision meets all of the
statutory and regulatory requirements
established by RCRA. Accordingly,
Arizona is granted final authorization to
operate its hazardous waste program as
revised.

Arizona is now responsible for
permitting treatment, storage, and
disposal facilities within its borders and
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the HSWA. Arizona also
has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA and to take
enforcement actions under section 3008,
3013 and 7003 of RCRA.

Compliance with Executive Order
12291: The Office of Management and
Budget has exempted this rule from the

ARS 49-922(A) + (B); AAC R18-8-270(A).

ARS 49-922(A) + (B); AAC R18-8-260(C), 264(A) and 270(A).

ARS 49-922(A) + (B); AAC R18-8-264(A) and 270(A).

requirements of section 3 of Executive
Order 12291.

Certification under the Regulatory
Flexibility Act: Pursuant to the
provisions of 4 U.S.C. 605(b), | hereby
certify that this authorization will not
have a significant economic impact on a
substantial number of small entities.
This authorization effectively suspends
the applicability of certain Federal
regulations in favor of Arizona’s
program, thereby eliminating duplicative
requirements for handlers of hazardous
w aste in the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, W ater pollution control,
W ater supply.

Authority: This document is issued under
the authority of sections 2002(a), 3006 and

7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: November 10,1992.
John Wise,

Acting Regional Administrator.
[FR Doc. 92-28177 Filed 11-20-92; 8:45 am]
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ARS 49-922(A) + (B); AAC R18-8-270(A).

ARS 49-922(A) + (B); AAC R18-8-264(A).

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7557]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Insurance
Administration, FEMA.

action: Final rule.

Summary: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have applied
to the program and have agreed to enact
certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
fourth column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 457,
Lanham, MD 20706, (800) 638-7418.

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, 500 C
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Street, SW Mroom 417, Washington, DC
20472, (202) 646-2717.
SUPPLEMENTARY INFORMATION: The
NFEP enables property owners to
purchase flood insurance which is
generally not otherwise available. In
return, communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding. Since
the communities on the attached list
have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fifth column of the table. In the
communities listed where a flood map
has been published, section 102 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires the
purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.
The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds

State and location
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that notice and public procedure under 5
LLS.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Federal Insurance Administrator
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities in
accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because the rule creates no additional
burden, but lists those communities
eligible for the sale of flood insurance.

Regulatory Impact Analysis

This rule is not a major rule under
Executive Order 11291, Federal
Regulation, February 17,1981, 3 CFR,
1981 Comp., p. 127. No regulatory impact
analysis has been prepared.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Redaction Act, 44 U.S.C.
3501 etseq.

Community
No.

Regular Program Conversion*

Region I
New York:

Allen, Town of Allegany CouNty........pyeveievienineiens

FarmersviHe, Town of Cattaraugus County.
Ischua, Town of Cattaraugus County...
Italy, Town of Yates County................
Lyndon.. Town of Cattaraugus County

South Dayton, Village of Cattaraugus County.........

361361

361S73
360064
361122
360071
360079
360958
360083

361408
360014
360099
361082

November 4, 1992 Suspension
Withdrawn.

Executive Oder 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26,1987, 3 CFR, 1987 Comp., p.
252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12776, October 25,1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64— [AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Kan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.0.12127, 44 FR 19367, 3
CFR, 1979 Comp., p. 376.

8§64.6 [Amended!

2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain Federal
authorization/cancetiation of
sale of flood insurance in
community

Current effective
map date

July 16, 1982.

................................... July 30, 1982.
. Feb. 19, 1986.
... Dec. 23, 1983.
.. Jan. t9, 1963.
. Mar. 1, 1978.
.. Mar. 18, 1986.
... July 23, 1982.
. Aug. 15, 1978.
... July 23, 1982.
< July 16, 1962.
.. Oct 5, 1984.
.. Sept 24, 1984.
... Aug. 6, 1982.
... Sept. 24, 1984.
... Aug. 27,1982
. Jan. 5, 1978.
May 21, 1982.



Federal Register / Vol. 57,

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: November 16,1992,
C. M. “Bud” Schauerte,
Administrator, Federal Insurance
Administration.
[FR Doc. 92-28363 Filed 11-20-92; 8:45 am]
BILLING CODE 6718-21-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 92-146; RM-8019]

Radio Broadcasting Services;
Mammoth Lakes, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

summary: This document substitutes
Channel 293B1 for Channel 292A at
Mammoth Lakes, California, and
modifies the license for Station
KMMT(FM) to specify operation on the
higher powered channel, as requested
by Mammoth Mountain FM Associates,
Inc. See 57 FR 32499, July 22,1992,
Coordinates for Channel 293B1 at
Mammoth Lakes are 37-37-40 and 119-
01-56. With this action, the proceeding
is terminated.

EFFECTIVE DATE: December 31,1992.
FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92-146,
adopted October 7,1992, and released
November 17,1992. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,,
Washington DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
Downtown Copy Center, (202) 452-1422,
1990 M Street, NW ., suite 640,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73— [AMENDED]

1. The authority citation for part 73
continues to read as follows:

®  Authority: 47 U.S.C. 154,303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is amended
by removing Channel 292A and adding
Channel 293B1 at Mammoth Lakes.
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Federal Communications Commission.
Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 92-28406 Filed 11-20-92; 8:45 am]
BILUNG CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 92-53; RM-7936]

Radio Broadcasting Services; Edmond,
oK

AGENCY: Federal Communications
Commission.

action: Final rule.

summary: The Commission, at the
request of Porter H. Davis, d/b/a Life
Broadcasting, Inc., substitutes Channel
250A for Channel 249A at Edmond,
Oklahoma, and modifies the license of
Station KTNT-FM to specify operation
on the alternate Class A channel. See 57
FR 10454, March 26,1992. Use of
Channel 250A will allow Station KTNT-
FM to operate with maximum Class A
facilities of 6 kW. Channel 250A can be
allotted to Edmond in compliance with
the Commission’s minimum distance
separation requirements at Station
KTNT-FM’s licensed site, at coordinates
North Latitude 35-34-11 and West
Longitude 97-30-01. With this action,
this proceeding is terminated.

EFFECTIVE DATE: December 31,1992.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202)634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92-53,
adopted October 5,1992, and released
November 17,1992. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Downtown Copy Center, (202) 452-1422,
1990 M Street, NW., suite 640,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73— [AMENDED]
1. The authority citation for part 73
continues to read as follows:
Authority: U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
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amended by removing Channel 249A
and adding Channel 250A at Edmond.

Federal Communications Commission.
Michael C. Ruger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 92-28408 Filed 11-20-92; 8:45 am]

BILUNG CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 92-99; RM-7971]

Radio Broadcasting Services; Rock
Valley, IA

AGENCY: Federal Communications
Commission.

action: Final rule.

summary: The Commission, at the
request of Robert M. Mason, substitutes
Channel 295C3 for Channel 295A at
Rock Valley, lowa, and modifies Station
KQEP’s construction permit to specify
operation on the higher class channel.
See 57 FR 19836, May 8,1992. Channel
295C3 can be allotted to Rock Valley in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
15.3 kilometers (9.5 miles) north to
accommodate petitioner’s desired
transmitter site, at coordinates North
Latitude 43-20-27 and West Longitude
98-18-34. With this action, this
proceeding is terminated.

EFFECTIVE DATE: December 31,1992.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92-99,
adopted October 5,1992, and released
November 17,1992. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,
Washington, DC. ITie complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Downtown Copy Center, (202) 452-1422,
1990 M Street NW., suite 640,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73— [AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.
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87X202 I1Amended |

2. Section 73.202(b). the Table of FM
Allotments under lowa, is amended try
removing Channel 295A and adding
Channel 29SC3 at Rock Valley

Federal Communications Commission
Michael C. Ruger

Chief. Allocations Branch. Policy and Rules
O h hton. Moss Medio tkireot,

IFF Doc 92-28409 Filed M-20-92: 8:45 am!
BILLING COOI 6?1?-01-M

47 CFR Part 73
1IMM Docket No 92- 72; RM-7928*

Radio Broadcasting Services:
Hatteras, NC

AGENCY: Federal Communication*
Commission

action: Final rale

summary: The Commission, at the
request of Hurricane Communications,
substitutes Channel 233C1 for Channel
232A at Hatteras, North Carolina, and
modifies Station WV AV’s construction
permit to specify operation on the higher
class channel. See 57 FR 10750, March
30,1992. Channel 233C1 can be allotted
to Hatteras in compliance with the
Commission’s minimum distance
separation requirements at the site
specified in Station WVAV'’s permit, at
coordinates North Latitude 35-15-38 and
West Longitude 75-35-02. With this
action, this proceeding is terminated.

effective DATE: December 31,1992.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92-72,
adopted October 5,1992, and released
November 17,1992. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street NW,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Downtown Copy Center, (202) 452-1422,
1990 M Street NW,, state 640,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73— [AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 1Amended)

2. Section 73.202(b). the Table of FM
Allotments under North Carolina, is
amended by removing Channel 232A
and adding Channel 233C1 at Hatteras

hederal Communications Commission
Michael C. Ruger.

Chief. Allocations Branch. Policy end Rules
Division. Mass Medio Bureau

|FR Doc. 92-28410 Filed 11-20-92 845 am(
SILLING COM 6712-0t-»

47 CFR Part 73
(MM Docket No. 92-147; BM-7951 j

Radio Broadcasting Services; Fruitland
and Waiser, (D

agency: Federal Communications
Commission

action: Final rule.

SUMMARY: This document reallots
Channel 257A from Weiser, Idaho, and
modifies the license oJ Station
KWEIfFM) to specify Channel 258C1,
Fruitland, Idaho, as its community of
license, at the request of Treasure
Valley Broadcasting Company The
allotment of Channel 258C1 to Fruitland
will provide that community with its
first local transmission service, in
accordance with Section 1.42Q(i) of the
Commission’s Rules. See 57 FR 31691,
July 17,1992. Channel 258C1 can be
allotted to Fnritland in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction erf 6.3 kilometers (3-9 miles)
south. The coordinates are North
Latitude 44-03-44 and West Longitude
116-54-22. With this action this
proceeding it terminated.

EFFECTIVE DATE: December 31,1992.

FOR FURTHER INFORMATION CONTACT:
Nancy J, Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 92-147,
adopted October 8,1992, and released
November 17,1932. The M | text of this
Commission decision is available for
inspection and copying during norma!
business hours in the FCC Dockets
Branch (room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors.
Downtown Copy Center, (202) 452-1422,
1990 M Street NW., suite 640,
Washington, DC 20036.

Listof Subjectsin 47 CFR Part 73

Radio broadcasting.
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PART 73— IAMENDED]

1 The authority citation for Part 73
continues to read as follows.

Authority: 47 U.S.C. 154, 303

§7X202 (Amended)

2 Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
removing Weiser, Channel 257A, and
adding Fruitland, Channel 258CL.
Federal Communications Commission.
Michael C. Ruger,

Chief. Allocations Brooch, Policy and Rules
Division. Mass Media Bureau.

JFRDoc 92-284I1*Filed 11-20-92; 8:45 am)
BILUNG COM 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration (NOAA)

50 CFR Part 675
[Docket No. 920944-2302)
RIN 0648-AESO

Groundfish Fishery o? the Bering Sea
and Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

summary: NMFS issues regulations to
implement the Western Alaska
Community Development Quota (CDQ)
program pursuant to Amendment 18 to
the Fishery Management Han (FMF) for
the Groundfish Fishery of the Bering Sea
and Aleutian Islands (BSAI) Area. This
action is necessary to prescribe
administrative procedures for the CDQ
program. It is intended to promote the
goals and objectives of the North Pacific
Fishery Management Council (Council)
with respect to groundfish management
in the BSAI area.

DATES: Effective Date: November 18,
1992.

ADDRESSES: Individual copies of the
environmental assessment/regulatory
impact review/final regulatory
flexibility analysis CEA/RIR/FRFA) may
be obtained from the Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802.

FOR FURTHER INFORMATION CONTACT:
David C. Ham, Fishery Management
Biologist, Alaska Region, NMFS, (907)
586-7230.
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SUPPLEMENTARY INFORMATION:
Backjpxxmd

Domestic and foreign groundfish
fisheries in the exclusive economic zone
of the BSAL1 area are managed by the
Secretary of Commerce (Secretary) in
accordance with the BSAI FMP. The
FMP was prepared by the Council under
the Magnuson Fishery Conservation and
Management Act (Magnuson Act) and is
implemented by regulations for the
foreign fishery at 50 CFR 611.93 and for
the UjS. fishery at 50 CFR part 675.
General regulations that also pertain to
the U.S. fishery appear at 50 CFR part
620.

Amendment 18, or the “inshore-
offshore” amendment, was partially
disapproved by the Secretary on March
4,1992. The final rule implementing the
approved portion of Amendment 18 (57
FR 23321, June 3,1992) established
inshore and offshore allocations of
pollock for the remainder of 1992, and
provided for an annual allocation of
pollock for the CDQ program for a
temporary period from 1992 through
1995. The CDQ allocation provides for
7.5 percent of the total allowable catch
(TAC) of pollock for each BSAI subarea
to be set aside in a “CDQ reserve.” This
regulatory amendment fully implements
the CDQ program by specifying the
contents of Community Development
Plans (CDPs) and the criteria and
procedures for approval by the
Secretary. Approval of a CDP by the
Secretary would result in an allocation
of part of the CDQ reserve to specific
western Alaska communities. The CDQ
program is intended to help develop
commercial fisheries in western Alaska
communities.

Current regulations require
publication of proposed and final
specifications of the TAC of pollock and
other groundfish species in the Federal
Register (50 CFR 675.20(a)). Regulations
at §675.20(a)(3) require 15 percent of the
amount ofeach species TAC to be
assigned to a reserve that is not specific
to any species. One half of the amount
of pollock that is assigned to the non-
specific reserve for each subarea is then
re-assigned to the CDQ reserve. For the
1992 fishing year, the CDQ reserve is
97,500 metric tons (mt) in the Bering Sea
subarea, 3370 mt in the Aleutian Islands
subarea, and 75 mtin the Bogoslof
subarea. These amounts are available
for harvest underapproved CDPs until
December 31 1992. During the years
1993,1994, and 1995, the Secretary, in
consultation with the Council, will
publish proposed and final seasonal
allowances of the CDQ reserve in the
Federal Register under 8§ 675.20(a)(7).

An analysis of the economic problems
of western Alaska communities, and of

the biological, economic, and social
impacts of various alternative
management measures considered by
NMES is contained in the EA/RIR/
FRFA, which is available (see
ADDRESSES). A full description of the
CDQ program was published October 7,
1992, in the preamble to the proposed
rule at 57 FR 46139.

Implementation of CDQ Program

NMFS will require 100 percent
observer coverage and will use the “best
blend" system, which is a combination
of observer data and vessel data, to
monitor pollock harvests accurately.
CDQ harvesting probably will be fast
paced and will require daily submission
of observer reports and vessel
production reports. The representative
designated by the managing
organization will be notified when the
CDQ allocation to the approved CDP
has been reached; however, it is the
managing organization’s responsibility
to monitor its vessels’ harvest and stop
fishing when the allocation has been
reached. Notwithstanding absence of
notification of the designated
representative by NMFS, the operation
of a vessel that is harvesting a CDQ
allocation of pollock when that
allocation has been taken is prohibited.

The harvesting of pollock under an
approved CDP must take place
according to all existing Federal
regulations except that a vessel included
in the offshore component may harvest
its CDQ allocation in the catcher vessel
operational area (CVOA) when directed
fishing is closed for the offshore
component. Presently, the BSAI pollock
TAC is apportioned in three parts:
Inshore component, offshore component,
and CDQ. Directed fishing for pollock by
the inshore and offshore components
must occur during the "A" season
(January 1-April 15) or “B” season (June
i-December 31). However, CDQ
harvesting may occur during these
seasons or between, these seasons
depending on seasonal allocations of
CDQ recommended by the Council and
approved by the Secretary.

Changes in die Final Rule From the
Proposed Rule

This final rule includes the following
changes from the proposed rule:

1) In §675.27(b)(3)(l), language is
added to require a managing
organization to specify the address,
FAX, and telephone number, of a
designated representative. This person
would serve as the principal liaison
between the managing organization and
NMFS. When the harvest of pollock
under an approved CDP has been
reached, the Regional Director will
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prohibit further fishing by that cDP by
FAX or by telephone message to the
indicated FAX or telephone number.
However, the managing organization of
an approved CDP is responsible to
prevent pollock harvesting in excess of
its cDQ allocation, regardless of any
notification from NMFS to that effect.
The clarify this assignment of
responsibility, § 675.7fj) is changed by
adding a paragraph prohibiting the
operation of a vessel engaged in
harvesting a pollock cDQ allocation in
excess of that allocation. These
additions are necessary to prevent
harvesting of cDQs in excess of
amounts authorized under the cDP.

(2) Proposed § 675.27(d)(5)(iv) is
changed by adding paragraph (E) that
states that the Governor must take into
account the success or failure of the
applicant and/or the managing
organization in the execution of a prior
CDP when developing his
recommendation for approval of CDPs.
This is necessary to ensure that the
performance of the applicant and/or
managing organization in a 1992-1993
CDP is taken into account by the
Governor and the Secretary when
allocating 1994-1995 CDQs.

(3) Proposed § 675.22(g) is amended to
allow offshore component vessels
fishing for pollock under an approved
CDRP to fish in the CVOA when directed
fishing for pollock by the offshore
component is prohibited. This provision
allows the managing organization and
the CDP to have the flexibility to enter
into a business arrangement with any
vessel, whether part of the inshore or
offshore component, to harvest CDQs.
This change is made in response to
comment 2.

(4) Proposed § 675.27(d)(2) and the
heading for Table 1 are changed to
require the Governor and the Secretary
to make findings on the eligibility of a
community only if it is not listed on
Table 1. This change is made in
response to comment 3.

(5) Language in proposed
8 675.27(d)(2)(iv) is changed from
“substantial fisheries participation" to
“substantial ground fish fisheries
participation” to precisely reflect the
intent of the Council. This change is
made in response to comment 4.

(6) Proposed § 67537(e)(3) is changed
to allow CDQ harvesting partners the
flexibility to change harvesting vessels
quickly due to unforeseen circumstances
such as mechnical breakdowns. This
change is made in response to comment
5.

(7) Proposed §67537{b)(2)(x) is
changed to relieve the proposed
requirement for burdensome and
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confidential financial information about
the managing organization to be
submitted in the CDP. This change is
made is response to comment 6.

(8) Proposed § 075.27(d)(2)(iii) is
revised to change the language, "waters
of the Bering Sea” to “Bering Sea and
Aleutian Islands management area and
adjacent waters.” This change is in
response to comment 7 and will
eliminate confusion by using a term
already defined at .§ 675.2.

(9) Paragraph (a)(3) is added to
8 675.27 specifying that before sending
his recommendations for approval of
CDPs to the Secretary, the Governor
must consult with the Council, and make
available, upon request, CDPs that are
not part of the Governor’s
recommendations. This change is made
is response to comment 8, and will
ensure that the Council will be able to
review all proposed CDPs, not just those
recommended by the Governor.

Response to Comments on the Proposed
Regulations

Thirty-eight letters of comment were
received during the public comment
period. Of these letters, 29 were in favor
of the CDQ program, 4 were against, and
5 letters commented on specific details
of the proposed rule without expressing
an opinion for or against approval.
Many of the letters received were
similar, which allowed for some
consolidation of the comments.
Significant issues and concerns raised
by these comments are summarized and
responded to as follows:

Comment 1: The CDQ program would
benefit the western Alaska communities
who are in need of this support and
assist them in developing their own self-
sufficiency in the commercial fishing
industry. However, the CDQ final
regulations should be issued as soon as
possible. Millions of dollars, or
approximately 25 percent of the benefits
to these western Alaska communities
over the life of the program will be lost
if the final regulations are delayed and
insufficient time remained to harvest
1992 CDQ allocations.

Response: NMFS notes this comment.

Comment 2: The proposed regulations
do not allow the harvesting of CDQ
within the CVOA. Amendment 18
allocated fishery resources between the
inshore and offshore components of the
pollock fishery in the BSAI and
established the CVOA to prevent
preemption of the inshore component by
the offshore component. There is no
reason to apply the CVOA restriction to
CDQ harvesting when fishing by the
offshore component is closed because
there will be no preemption at that time.
Opening the CVOA to CDQ harvesting
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would maximize benefits of the CDQ
program. Production and overhead costs
would be lower and product quality
would be higher if access to the CVOA
were allowed.

Response: NMFS concurs. The
regulations at § 675.22(g) are changed to
allow CDQ harvesting in the CVOA
when directed fishing by the offshore
component is prohibited.

Comment 3: The proposed regulations
require that the Governor make findings
that each community that is part of a
recommended CDP meets the
community eligibility criteria which are
listed at § 675.27(d)(2). This is an
unnecessary burden because the State
of Alaska has determined that the
communities listed in Table 1 are
eligible and should be deemed eligible.
The Governor should only be required to
make findings on the eligibility of a
community if it is not listed in Table 1.

Response: NMFS concurs. The State
of Alaska has submitted information
with its comments on the CDQ proposed
rule that evaluate the list of
communities in Table 1 against the
community eligibility criteria at
§ 675.27(d)(2). The State of Alaska has
concluded that the list of communities in
Table 1 meet these eligibility criteria.
The Secretary has reviewed this
information in the record and agrees
that the communities listed in Table 1
meet these criteria. The regulations at
§ 675.27(d)(2) and the heading for Table
1 are changed to require the Governor to
provide to the Secretary findings of
community eligibility only if the
community is not listed in Table 1.

Comment 4: Proposed
8 675.27(d)(2)(iv) states: "the community
must not have previously developed
harvesting or processing capability
sufficient to support substantial fisheries
participation in the BSAI. . . ."
However, the Council approved
language that specified "substantial
groundfish fisheries” in this context. The
proposed regulations should be changed
from "substantial fisheries
participation” to "substantial groundfish
fisheries participation” to be consistent
with the intent of the Council.

Response: NMFS concurs. The
regulations at § 675.27(d)(2)(iv) are
changed to include the word
"groundfish.”

Comment 5: Proposed § 675.27(b)(2)(i)
requires the name and permit number of
each vessel that will be used to harvest
a CDQ allocation. Breakdowns, re-
scheduling, weather or other unforeseen
conditions would cause difficulty
anticipating which vessels of a fishing
corporation will be available for fishing.
A mechanism is needed to allow a quick
change in the list of CDQ harvesting

vessels that appears on the CDP so that
a substitute vessel can immediately
begin fishing.

Response: NMFS concurs. The
regulations at § 675.27(e)(3) are changed
to allow an amendment to a CDP
regarding a vessel change to have
tentative approval upon receipt of the
amendment by the Governor, pending
final approval of the amendment under
the procedure specified at § 675.27(e)(3).
This change will give fishing
corporations the ability to harvest CDQs
if a regularly scheduled vessel is
incapacitated due to mechanical
breakdowns or other reasons.

Comment 6: The proposed regulations
at § 675.27(b)(2)(x) state that a CDP
must contain a "balance sheet and
income statement, including profit, loss,
and return on investment on all business
ventures within the previous 12 months
by the applicant and/or managing
organization.” This would require
diversified companies that would work
as the managing organization to divulge
proprietary financial information to the
public to participate in the program.
This burdensome requirement should be
changed to be consistent with the
criterion approved by the Council,
which states that a proposed CDP must
contain a "balance sheet and income
statement, including profit, loss, and
return on investment” for the CDP.

Response: NMFS concurs. The final
rule is changed at § 675.27(b)(2)(x) to be
consistent with the Council’s intent.

Comment 7: Proposed
§ 675.27(d)(2)(iii) states that for a
community to be eligible it must conduct
more than one-half of its current
commercial or subsistence fishing effort
“in the waters of the Bering Sea.” The
term “Bering Sea” should be defined in
these regulations to eliminate confusion
about the meaning of this criterion.

Response: NMFS concurs and revised
8 675.27(d)(2)(iii) to substitute "Bering
Sea and Aleutian Islands management
area and adjacent waters,” which is
defined at § 675.2, for the undefined
term "Bering Sea.”

Comment 8: The regulations specify
that the Council will be consulted on the
Governor’s recommendations for
approval of CDPs. This procedure will
not give the Council an opportunity to
review any of die proposed CDPs that
were not recommended by the
Governor.

Response: NMFS concurs and adds
§ 675.27(a)(3) to read as follows: "Before
sending his recommendations for
approval of CDPs to the Secretary, the
Governor must consult with the Council,
and make available, upon request, CDPs
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that are not part of the Governor’s
recommendations.”

Comment9: The proposed rule at
8§ 675.27(b)(3)(ii)(A) would require a
managing organization to receive official
documentation of support from each
community in the CDP application. This
requirement is burdensome and should
be left to the relationship between the
association and its member
communities.

Response: This requirement is
necessary to protect the interests of the
members ofthe community. This
requirement is an integral part of the
CDQ program criteria that were
approved by the Council.

Comment 10: The proposed rule at
§ 675.27(b)(l)(iv) states that the CDP
must estimate the number of employee
hours that are anticipated to result from
the CDP. However, employee hours are
not a useful way to measure
employment on vessels. Crew months or
crew days would be a better method to
measure participation.

Response: The number of employee
hours anticipated per year will apply not
only to vessels, but also to other types of
businesses. Crew days could be easily
converted to crew hours based on an
assumed number of hours that a crew
member is expected to work per day.

Comment 11: Requirements for plans
to prevent quota overages in
8 675.27(b) (2)(iii) should be more
specific and use the same “best blend"
method currently used by NMFS to
manage fisheries quotas.

Response: The “best blend" system
may be used by the CDP applicantin a
CDP as the basis for monitoring catches
and preventing quota overages. NMFS is
allowing the CDP applicant to develop
their own plan to prevent quota
overages to provide the CDQ managing
organization with the most flexibility in
determining its own system.

Comment 12: Akutan, King Cove, and
Sand Point are three communities that
have been excluded from participation
in the CDQ program. These communities
should be included because no adequate
justification is given for their exclusion.

Response: The CDQ program applies
only to pollock in the BSAI management
area. Further, the Council intended the
benefits of the program to be limited to
communities within a specific
geographical area of western Alaska
and that do not have substantial
groundfish harvesting or processing
capability For this reason, § 675.27(d)(2)
states that a community is not eligible if
it is located on the Gulf of Alaska, or if
it has previously developed harvesting
or processing capability sufficient to
support substantial groundfish fisheries
in the BSAI. Akutan has been excluded

because it has a large groundfish
processing plant King Cove and Sand
Point are excluded because they are
located on the Gulf of Alaska.

Comment 13: The regulations should
be amended to keep to a minimum the
amount of confidential information that
must be submitted in a CDP and to
protect against the release of any
confidential information that is
submitted.

Response: According to the provisions
of the Paperwork Reduction Act,
requests for confidential information in
the CDPs have been minimized.

Comment 14: The harvest of CDQ
pollock should be exempt from all time
and area closures that apply to the non-
CDQ “olympic fishery.”

Response: The harvest of CDQ pollock
must occur within existing regulations
pertaining to bycatch, prohibited
species, marine mammal management,
and other provisions. It is likely that
CDQ fisheries will have ample time to
harvest their pollock allocations after
the non-CDQ inshore and offshore
apportionments of the pollock TAC are
achieved.

Comment 15: The CDQ for a given
year should be available for use up to
the beginning of the “A” season of the
following year.

Response: Current regulations at
§ 675.20(a) require specification of the
pollock TAC on a calendar year basis.
There is no authority to “rollover”
unused TAC from one calendar year to
the next. Hence, it is not possible to
harvest 1992 pollock TAC after
December 31,1992. In addition, the first
season, or “A" season begins on January
1 (8 675.20(a)(2)(ii)). Directed fishing for
“A” season pollock has been delayed
until late January, in part to reduce the
bycatch of salmon in the pollock fishery.
Allowance of CDQ fishing during this
period in early January would
undermine this bycatch management
measure. u,

Comment 16: The CDQ program gives
an exclusive allotment of pollock to
native Alaskan communities, has the
potential to award a disproportionate
share of the resource to a single entity,
transfers Federal oversight and
monitoring of the CDQ program to the
State of Alaska, and imposes
burdensome and complicated reporting
requirements.

Response: The CDQ program is
consistent with the Magnuson Act and
other applicable law. The Federal
government will continue to exercise
conservation and management authority
over the BSAI area pollock fisheries.
Additional information and reporting
requirements implemented by this final
rule are necessary to assure that the
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pollock resource will not be overfished
under the CDQ program.

Comment 17: The CDQ program
resembles an individual fishing quota
(IFQ) program and should be managed
in a similar way. Using the CDQ
program as a test for a potential IFQ
program would provide useful
information for developing IFQ
management measures.

Response: The CDQ program is based
on allocation of part of the BSAI pollock
TAC to approved CDPs for a specific
limited period of time. The Council’s
proposed IFQ program for halibut and
sablefish differs significantly in that
participants would receive a
transferable harvest privilege that
continues indefinitely. However, a
similar CDQ program also is proposed
as part of the halibut and sablefish IFQ
program.

Comment 18: In § 675.27(b), it is
required that the Governor shall include
in his written findingsW the Secretary,
that the CDPs meet the requirements of
the Alaska Coastal Management
Program (ACMP). The CDP is essentially
a planning document, and should not be
subject to ACMP consistency. Instead,
ACMP consistency should be
determined during the course of the
permitting process that results from an
approved CDP.

Response: The CDPs are
comprehensive documents that describe
in detail the proposed projects that
would develop the fishing industry in
western Alaska communities. Before the
Secretary can approve a proposed CDP
that has been recommended by the
Governor, the CDP must be consistent
with the CDQ regulations, the Magnuson
Act, and all other applicable law,
including the ACMP.

Comment 19: Native Alaskan
communities that participate in the CDQ
program may agree to enter into
business arrangements that are not fully
in their interest because of lack of
experience in such business
negotiations. Specific regulations that
protect the interests of native Alaskan
communities should be added to the
CDQ regulations.

Response: The risk of making a poor
business decision is inherent in virtually
all businesses. It would be difficult and
probably not appropriate for the Federal
government to intervene in this area. To
some extent, the requirement for letters
of support from the community’s
governing body will provide incentive
for public involvement in each
community to assure that an appropriate
and informed decision is made regarding
contracts with a managing organization.
In addition, separate CDPs will be
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required for 1992-1993 and 1994-1995
allocations of pollock. This will provide
a community that is dissatisfied with its
1992-1993 allocation to renegotiate its
contracts for the 1994-1995 allocation.

Comment 20: The CDQ program was
approved in concept on June 3,1992, but
its implementation was contingent on
subsequent analysis of the program
criteria and proposed CDPs. The
proposed CDQ program has received
only the most cursory cost-benefit
analysis and no assessment of how it
would produce an overall net benefit to
the Nation as required by national
standard 1. The CDQ regulations also
are unsupported by sufficient economic
and social impact analysis, and would
not further any conservation or socio-
economic purpose. The idea that our
Nation’s fisheries resources should be
“sold” by coastal communities is
unprecedented under the Magnuson Act.

Response: NMES agrees that the
pollock CDQ pri~“ram is unique but does
not have economic allocation as its sole
purpose. Its primary objective is the
achievement of social benefits through
the development of fisheries in certain
western Alaska communities. The CDQ
program as implemented by these
regulations is consistent with the
Magnuson Act and other applicable law.

Comment 21: Past NMFS policy
encouraged capital investment in north
Pacific fishing, but allocations of pollock
to the CDQ program will require this
capital investment to remain idle and
will put American fishermen out of
work.

Response: NMFS has determined that
the CDQ program is consistent with the
Magnuson Act and other applicable law.

Comment 22: The CDQ program is a
“give-away” welfare program, and is not
likely to encourage self-sufficiency.

Response: The CDQ program is
designed to provide start-up support for
western Alaska communities by
allocating a portion of the pollock TAC
to them for the development of their
local fishing industry.

Comment 23: It is inappropriate to
force the investment of money in
fisheries in western Alaska communities
under the CDQ program. Western
Alaska communities are not historically
fishing communities and are unlikely to
do so in the future. Many have limited
access to fisheries because of winter ice
conditions and surrounding shallow
waters.

Response: For a community to be
eligible to receive allocations of CDQs,
it must conduct more than one-half its
current commercial or subsistence
fishing effort in the BSAl management
area and adjacent waters.

No. 226 / Monday, November 23, 1992 / Rules and Regulations

Comment 24: The CDQ program sets
an unusual precedent, is beyond the
scope of Federal law, and should be
disapproved. The CDQ program violates
national standard 4 because it would
discriminate between the residents of
different states. It fails to meet national
standards 5 and 7 because it does not
promote efficiency and the maximum
utility of resources. The Magnuson Act
prohibits the sale of fish or fees by the
U.S. Government beyond the necessary
fees to cover the cost of issuing permits,
but the selling of the right to harvest
CDQs by the communities constitutes a
fee.

Response: The Magnuson Act and
other applicable law does not require
maximum efficiency in the use of fishery
resources if there are counterbalancing
social or biological reasons for less
efficiency. The Magnuson Act limits
permit fees to the administrative costs
of issuing a permit. This provision does
not extend to the commercial transfer of
such permits. Taxing such transfers for
the benefit of the Nation is prohibited
under the Magnuson Act. The CDQ
program is consistent with the
Magnuson Act and other applicable law.
For further discussion of these subjects,
see the preamble to the final rule of
Amendment 18 (57 FR 23321, 23331-33,
June 3,1992).

Comment 25: The CDQ regulations do
not require CDQ harvesting to conform
to existing regulations except for
recordkeeping and reporting
requirements, so environmental
protection measures could be bypassed.

Response: CDQ harvesting must
conform to all existing fisheries
regulations, except that CDQ harvesting
by vessels that process or deliver to the
offshore component is allowed in the
CVOA when directed fishing by the
offshore component is prohibited and
CDQ harvesting may occur between the
“A” and “B” seasons depending on
seasonal allocations of CDQ approved
by the Secretary. The CDQ
implementing regulations do not excuse
vessels that harvest pollock under an
approved CDP from compliance with
any other regulation including but not
limited to bycatch and environmental
regulations.

Comment 26: If the Secretary
publishes final approval of the CDPs, the
public and the interested communities
would not have knowledge of the details
of approved CDPs prior to their
approval.

Response: The Governor is required
by the CDQ regulations to hold a public
hearing on the substance of the CDPs
that are received by the State. The
Secretary may use the transcript from
the hearing as well as other information,

including CDPs submitted by applicants
but not recommended by the Governor
for approval, to determine, in part,
which CDPs should be approved. The
hearing transcript will be available to
the public on request. In addition, the
Governor must consult with the Council
regarding his recommendations, and the
Council may review the CDPs that were
not recommended by the Governor for
approval.

Comment 27: The CDQ regulations
violate the appointments clause of the
U.S. Constitution because the U.S.
Constitution requires that the Nation’s
executive decisionmakers, such as the
Council members, be appointed by the
executive branch of the U.S.
Government. The Council members are
selected, in effect, by the Governor,
causing a conflict of interest whereby
the CDQ program, which benefits
Alaska, is being proposed and promoted
by Council members selected by
Alaska’s Governor.

Response: Although Councils
recommend FMPs or FMP amendments,
it is the Secretary that decides whether
to approve or disapprove a Council’s
proposal and only the Secretary has the
authority to implement an approved
FMP or FMP amendment. The delegation
of power from the Congress to the
Secretary is within the authority of the
Appointments Clause. Therefore, the
Secretary’s approval of the GDQ
regulations does not violate the
Appointments Clause of the U.S.
Constitution.

Comment 28: The CDQ regulations are
not related to the preemption problem of
Amendment 18, and if implemented,
would do nothing to solve it, and
therefore violate the Commerce Clause.

Response: The CDQ regulations do
not violate the Commerce Clause. The
CDQ Program was not proposed to solve
the preemption problem between the
inshore and offshore components. It was
proposed to further the goals of the
BSAI Goundfish FMP by promoting
opportunities to improve the economic
stability, growth, and self-sufficiency of
western Alaska coastal communities.

Comment 29: If the CDQ program is
implemented, each CDP should be
subject to independent auditing before
CDQs are allocated and on every
anniversary of the allocation.

Response: The Governor, Council, and
Secretary will review each CDP for
consistency with the CDQ regulations
before the Secretary approves it. The
Governor is required under § 675.27(e) to
submit an annual report to the Secretary
on the performance of each CDP and a
recommendation on the continuance of
multi-year CDPs. Hence, each CDP will
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be evaluated annually to determine if it
is being managed according to the
approved CDP. Independent review and
auditing would create an unreasonable
additional information reporting burden
and increased costs.

Comment30: NMFS has failed to
satisfy the public comment requirements
of the Magnuson Act and the
Administrative Procedure Act (APA).

Response: The CDQ proposed rule
was filed at the Office of the Federal
Register on October 2,1992, and
published in the Federal Register on
October 7,1992 (57 FR 46139). Public
comments were invited until October 23,
1992. This 22-day comment period meets
the requirements of the APA.

Comment 31: Communities
participating in the CDQ program do not
have the infrastructure and deep water
ports to process the pollock allocated to
the CDQ program. Russia does have the
ports and the infrastructure to process
these fish; therefore, a joint venture with
Russian business interests should be a
part of the CDQ program. Also, other
Alaskan cities could offer training
opportunities to members of the CDQ
communities in exchange for joint use of
the CDQ allocation.

Response. The communities receiving
CDQ allocations will be free to enter
into any legal business relationship to
use CDQs. There are no requirements in
these regulations that specify what type
of business arrangements are
acceptable. Compensation to the CDQ
communities can take any form,
including training, if the final use of the
compensation is to develop the fishing
industry in the community.

Response to Comments on the EA/RIR/
IRFA

Comment 1: In the second paragraph
on page 2 of the EA/RIR/IRFA, the
following statement is made: “CDQ
pollock harvesting will take place during
the existing “A” and “B” seasons." This
is misleading because the CDQ pollock
will most likely be harvested following
the close of the “A” and “B" seasons.

Response: Existing regulations at
8 675.20(a)(2)(ii) specify that the first, or
“A” season, occurs from January 1
through April 15, and the second, or “B"
season, occurs from June 1 through
December 31. Directed fishing for
pollock by CDQ and non-CDQ fisheries
may occur during these time periods.
Hence, a closure of directed fishing
within a season does not technically
terminate the season. The harvesting of
CDQ pollock probably will occur after
directed fishing for the offshore and
inshore components is closed but before
the “A" and “B” seasons end.
Harvesting of CDQs may also occur

between these seasons depending on
seasonal allocations of CDQ approved
by the Secretary. NMFS notes this
comment and amends the EA/RIR/
FRFA at the second paragraph, page 7,
to clarify the seasons when CDQ
harvesting is allowed.

Comment2: The EA/RIR/IRFA
discusses the community eligibility
criterion, which is outlined at Part
111(B)(2)(f) in Appendix I, that would
ensure the allocation of CDQ pollock to
economically depressed communities.
This eligibility criterion is not discussed
in the proposed rule or regulations.

Response. This community eligibility
criterion was removed from the list of
community eligibility criteria before
publication of the proposed rule and
should have been deleted from the EA/
RIR/FRFA. It has now been deleted
from the EA/RIR/FRFA.

Classification

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), has determined that this
final rule is necessary for the
conservation and management of the
groundfish fishery off Alaska and that it
is consistent with the Magnuson Act and
other applicable law.

The Alaska Region, NMFS, prepared
an EA for this proposed rule that
discusses the impacts on the
environment as a result of this rule and
concluded that no significant impact on
the human environment will result from
its implementation. The public may
obtain a copy (see ADDRESSES).

The final regulatory flexibility
analysis (FRFA), prepared as part of the
EA/RIR/FRFA, concludes that this
proposed rule, if adopted, would have
significant effects on small entities. The
FRFA indicates that this rule would
tranfer 7.5 percent of the BSAI area
pollock TACs to western Alaska
communities. In 1992, 7.5 percent of
these TACs equals 101,445 mt. At an
assumed exvessel price of $0.107 per
pound (0.45 kilograms), the total
exvessel value would be about $24
million. If the resource rent is 10 percent,
the potential proceeds accruing to
disadvantaged western Alaska
communities would be approximately
$2.4 million. These proceeds would be
used to fund fisheries development
projects designed to establish a
permanent commercial fishing industry
that would be a basis for future regional
economic growth. A copy of this
document may be obtained (see
ADDRESSER)

NMES concluded formal section 7
consultations on Amendment 18 to the
BSAI FMP on March 4,1992. The
biological opinion issued for the
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consultation concluded that operation of
the fishery under the amendment,
including the CDQ program, is not likely
to jeopardize the continued existence
and recovery of any endangered or
threatened species. Adoption of the
management measures described in this
rule will not affect listed species in a
way that was not already considered in
the biological opinion. Therefore, NMFS
has determined that no further section 7
consultation is required for adoption of
this action.

The Assistant Administrator has
determined that this rule is not a “major
rule” requiring a regulatory impact
analysis under E.O 12291. Based on the
socio-economic impacts discussed in the
EA/RIR/FRFA prepared by the Alaska
Region, NMFS has concluded that none
of the proposed measures in this rule
would cause impacts considered major
for purposes of E.O. 12291

This rule involves collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) of 1980
(44 U.S.C. 3501 et seq ) that have been
approved by the Office of Management
and Budget (OMB) under control number
0648-0213. The rule also contains new
requirements that have been approved
by OMB under control number 0648-
0269. Public reporting burden for the
new collections are estimated to
average 160 hours per response for
applications, 40 hours per response for
amendments, and 40 hours for annual
report submissions. This includes the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of the data
requirements, including suggestions for
reducing the burden, to NMFS (see
addresses) and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 (ATTN: NOAA
Desk Officer).

NMFS has determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
management program of the State of
Alaska. This determination has been
submitted for review by the responsible
State agencies under section 307 of the
Coastal Zone Management Act.
Consistency is automatically inferred
because the appropriate State agency
did not reply within the statutory time
period.

The Department of Commerce’s
Federalism Implementation Officer has
determined that this rule has sufficient
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federalism implications to warrant
preparation of a Federalism Assessment
(FA) under E.O 12612. An FA has been
prepared, which concludes that there
are no provisions or elements of this
proposed rule that are inconsistent with
the principles, criteria, and requirements
set forth in section 2 through 5 of E.O
12612. Further, this rule does not affect
Alaska’s ability to discharge traditional
state governmental functions or other
aspects of state sovereignty

The Assistant Administrator has
determined that the provisions providing
for a 30-day delay of the effectiveness of
this final rule under section 553 of the
Administrative Procedure Act will be
waived. This determination was reached
because a delay-in effectiveness would
deny the western Alaska communities
the opportunity to receive the economic
development benefits from the
allocations of pollock from the CDQ
reserve for 1992.

list of Subjects in 50 CFR Part 675

Fisheries, Reporting and
recordkeeping requirements.

Dated: November 18,1992.
Samuel W. McKeen,
Acting Assistant Administratorfor Fisheries,
NationalMarine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 675 is amended
as follows:

PART 675— GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

1. The authority citation for 50 CFR
part 675 continues to read as follows:

Authority: 10 U.S.C. 10)1 et seq.

2. In 8§ 675.2, new definitions of
“Community Development Plan,”
“Community Development Quota,”
“Community Development Quota
Program,” “Community Development
Quota Reserve,” and "Governor” are
added in alphabetical order to read as
follows:

§675.2 Definitions.

Community Development Plan (CDP)
(applicable through December 31,1995)
means a plan for a specific Western
Alaska community or group of
communities approved by the Governor
of the State of Alaska and recommended
to the Secretary under § 675.27 of this
part.

Community Development Quota
(CDQ) (applicable through December 31,
1995) means a western Alaska
community development quota for
pollock assigned to an approved CDP.
All CDQs, in the aggregate, equal one-

half of 15 percent of the total allowable
catch specified for pollock that is placed
in reserve under §675.20(a)(3) of this
part.

Community Development Quota
Program (CDQ program) (applicable
through December 31,1995) means the
Western Alaska Community
Development Program implemented
under 8§ 675.27 of this part.

Community Development Quota
Reserve (CDQ reserve) (applicable
through December 31,1995) means pne-
half of 15 percent of the total allowable
catch specified for pollock in each
subarea that is placed in reserve under
§ 675*.20(a)£3) of t*his p*art.

Governor means the Governor of the
State of Alaska.
‘ * * *

*

3. In 8 675.7, paragraphs (j) and (k) are
redesignated as (k) and (1), respectively,
and a new paragraph (j) is added to read
as follows:

§675.7 Pr9hibitigns.

*

() Applicable through December 31,
1995.

(1) Participate in a Western Alaska
Community Development Quota
program in violation of § 675.27 of this
part or submit information that is false
or inaccurate with a CDP application or
request for an amendment; or

(2) Operate a vessel that harvests
pollock for credit to a CDQ allocation
when that allocation has been fully

harvested. »
* * * * *

4. In 8 675.20, paragraphs (a)(3)(i),
(a)(3)(ii), (a)(3)(iii), the first sentence of
(@)(7)(i), and the first sentence of
(a)(7)(ii), are revised and a new
paragraph (e)(2)(iv) is added to read as
follows:

§675.20 General limitations.

(a * Kk %

(3) * ok K

(i) Applicable through December 31,
1995. Any amounts of the nonspecific
reserve that are reapportioned to
pollock as provided by paragraph (b) of
this section must be apportioned
between inshore and offshore
components in the same proportion
specified in paragraph (a)(2)(iii) of this
section.

(ii) Applicable through December 31,
1995. In the publications of proposed
and final harvest limit specifications
required under § 675.20(a) of this part,
one half of the pollock TAC placed in
the reserve for each subarea will be
assigned to a CDQ reserve for each
subarea. NMFS may add any amount of
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a CDQ reserve back to the nonspecific
reserve if, after September 30, the
Regional Director determines that
amount will not be used during the
remainder of the fishing year.

(iii) Applicable through December 31,
1995. Applicationfor approval ofa CDP
and CDQ allocation. In accordance with
Secretarial action under § 675.27 of this
part, NMFS may allocate portions of the
CDQ reserve for each subarea to one or
more eligible communities or groups of
communities that have an approved
CDP. An application fora CDP and CDQ
allocation of pollock must contain the
information described in § 675.27(c) of
this part. In addition to the requirements
in | 675.27, vessels participating in the
CDQ program must comply with
regulations in this part.

* * * *

(7) * k%

(1) Proposed specifications and
interim harvest amounts. As soon as
practicable after consultation with the
Council, NMFS will publish an action in
the Federal Register specifying, for the
succeeding fishing year, proposed
annual TAC and initial TAC amounts
for each target species and “other
species” category and apportionments
thereofamong DAP, JVP, and TALFF;
prohibited species catch allowances
established under § 675.21(b) of this
part; seasonal allowances of the pollock
TAC; and seasonal allowances of the
pollock CDQ reserve. * * *

(i) Final specifications. NMFs will
consider comments on the proposed
specifications received during the
comment period and, after consultation
with the Council, will publish an action
in the Federal Register specifying the
final annual TAC for each target species
and the “other species” category and
apportionments thereof, final prohibited
species catch allowances established
under § 675.21(b) of this part, final
seasonal allowances of the pollock
TAC; and seasonal allowances of the
pollock CDQ reserve. * * *

* * * * *

(e) * * *

(2) * Kk %

(iv) Exceeding a CDQ as defined at
§ 675.2 of this part.
* * * * *

5. In § 675.22, paragraph (g) is revised
to read as follows:-

8§675.22 Time and area closures.

(g9) Catcher vessel operational area
(applicable through December 31,1992).
The offshore component of the
groundfish fishery may not conduct
directed fishing for pollock at any time
in the Bering Sea subarea south of 56°00'
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N. latitude, and between 163°00' and
168°00' W. longitude. Directed fishing for
pollock by vessels that process pollock
or deliver pollock to the offshore
component may operate in this area
under an approved CDP and only when
such directed fishing is prohibited in the
Bering Sea subarea.

6. A new § 675.27 is added to read as

follows:

8675.27 Western Alaska Community
Development Quota Program (applicable
through December 31,1995).

(a) State ofAlaska CDQ regulations.

(1) The State of Alaska must be able
to ensure implementation of the CDPs
once approved by the Secretary. To
accomplish this, the State must establish
a monitoring system that defines what
constitutes compliance and non-
compliance.

(2) Prior to granting approval ofa CDP
by the Governor, the Secretary shall find
that the Governor developed and
approved the CDP after conducting at
least one public hearing, at an
appropriate time and location in the
geographical area concerned, so as to
allow all interested persons an
opportunity to be heard. The hearing(s)
on the CDP do not have to be held on
the actual documents submitted to the
Governor under section § 675.27(b).
Such hearing(s) must cover the
substance and content of the proposed
CDP in such a manner that the general
public, and particularly the affected
parties, have a reasonable opportunity
to understand the impact of the CDP.
The Governor must provide reasonable
public notice of hearing date(s) and
location(s). The Governor must make
available for public review, at the time
of public notice of the hearing, all state
materials pertinent to the hearing(s).
The Governor must include a transcript
or summary of the public hearing(s) with
the Governor’s recommendations to the
Secretary in accordance with § 675.27.
At the same time this transcript is
submitted to the Secretary, it must be
made available, upon request, to the
public. The public hearing held by
the Governor will serve as the public
hearing for purposes of Secretarial
review under § 675.27(c).

(3) Before sending his
recommendations for approval of CDPs
to the Secretary, the Governor must
consult with the Council, and make
available, upon request, CDPs that are
not part of the Governor’s
recommendations.

(b) CDP application. The Governor,
after consultation with the Council, shall
include in his written findings to the
Secretary recommending approval of a
single or multi-year CDP, that the CDP
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meets the requirements of these
regulations, the Magnuson Act, the
Alaska Coastal Management Program,
and other applicable law. At a
minimum, the submission must discuss
the determination of a community as
eligible: information regarding
community development, including goals
and objectives: business information;
and a statement of the managing
organization’s qualifications. For
purposes of this section, an eligible
community includes any community or
group of communities that meets the
criteria set out in paragraph (d)(2) of this
section. Applications for a CDP must
include the following information:

1) Community development
information. Community development
information includes:

(1) The goals and objectives of the
CDP;

(if) The allocation of CDQ pollock
requested for each subarea defined at
§ 675.2;

(iii) The length of the time the CDP
and allocation will be necessary to
achieve the goals and objectives of the
CDP, including a project schedule with
measurable milestones for determining y
progress;

(iv) The number of individuals to be
employed under the CDP, the nature of
the work provided, the number of
employee-hours anticipated per year,
and the availability of labor from the
applicant’s community(ies);

(v) Description of the vocational and
educational training programs that a
CDQ allocation under the CDP would
generate;

(vi) Description of existing fishery-
related infrastructure and how the CDP
would use or enhance existing
harvesting or processing capabilities,
support facilities, and human resources;

(vii) Description of how the CDP
would generate new capital or equity for
the applicant’s fishing or processing
operations;

(viii) A plan and schedule for
transition from reliance on the CDQ
allocation under the CDP to self-
sufficiency in fisheries; and

(ix) A description of short- and long-
term benefits to the applicant from the
CDQ allocation.

(2) Business information. Business
information includes:

(i) Description of the intended method
of harvesting the CDQ allocation,
including the types of products to be
produced; amounts to be harvested,;
when, where, and how harvesting is to
be conducted; and names and permit
numbers of the vessels that will be used
to harvest a CDQ allocation;

(ii) Description of the target market
for sale of products and competition
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existing or known to be developing in
the target market;

(iii) Description of business
relationships between all business
partners or with other business
interests, if any, including arrangements
for management, audit control, and a
plan to prevent quota overages. For this
section, business partners means all
individuals who have a financial
interest in the CDQ project;

(iv) Description of profit sharing
arrangements;

(v) Description of all funding and
financing plans;

(vi) Description of joint venture
arrangements, loans, or other
partnership arrangements, including the
distribution of proceeds among the
parties;

(vii) A budget for implementing the
CDP;

(viii) A list of all capital equipment;

(ix) A cash flow and break-even
analysis; and

(X) A balance sheet and income
statement, including profit, loss, and
return on investment for the proposed
CDP.

(3) Statement of managing
organization's qualifications.

Statement of the managing
organization’s qualifications includes:

(i) Information regarding its
management structure and key
personnel, such as resume? and
references; and includes the name,
address, FAX number, and telephone
number of the managing organization’s
representative; and

(ii) A description of how the managing
organization is qualified to manage a
CDQ allocation and prevent quota
overages. For purposes of this section, a
qualified managing organization means
any organization or firm that would
assume responsibility for managing all
or part of the CDP and would meet the
following criteria:

(A) Documentation of support from
each community represented by the
applicant for a CDP through an official
letter of support approved by the
governing body of the community;

(B) Documentation of a legal
relationship between the CDP applicant
and the managing organization, which
clearly describes the responsibilities
and obligations of each party as
demonstrated through a contract or
other legally binding agreement; and

(C) Demonstration of management
and technical expertise necessary to
carry out the CDP as proposed by the
CDP application.

(c)
CDPs.

Secretarial review and approval of



54944

(1) Upon receipt by the Secretary of
the Governor’s recommendation for
approval of proposed GDPs, the
Secretary will review the record to
determine whether the community
eligibility criteria and the evaluation
criteria set forth in paragraph (dj of this
section have been met. The Secretary
shall then approve or disapprove the
Governor’s recommendation within 45
days of its receipt. In the event of
approval, the Secretary shall notify the
Governor and the Council in writing that
the Governor’s recommendations for
CDPs are consistent with the community
eligibility conditions and evaluation
criteria under paragraph (d) of this
section and other applicable law,
including the Secretary’s reasons for
approval. Publication of the decision,
including thé percentage of the CDQ
reserve for each subarea allocated
under the CDPs, and the availability of
the findings will be published in the
Federal Register. The Secretary will
allocate no more than 33 percent of the
total CDQ to any approved CDP
application. A community may not
concurrently receive more than one
pollock CDQ allocation, and only one
CDP per community will be approved.

(2) If the Secretary finds that the
Governor’s recommendations for CDQ
allocations are not consistent with the
criteria set forth in these regulations and
disapproves the Governor’s
recommendations, the Secretary shall so
advise the Governor and the Council in
writing, including the reasons therefor.
Notice of the decision will be published
in the Federal Register. The CDP
applicant may submit a revised CDP to
the Governor for submission to the
Secretary. Review by the Secretary ofa
revised CDP application will be in
accordance with the provisions set forth
in this section.

(d)
will approve the Governor’s
recommendations for CDPs if the
Secretary finds the CDP is consistent
with the requirements of these
regulations, including the following:

(1) Each CDP application is submitted
in compliance with the application
procedures described in § 675.27(b);

(2) Prior to approval of a CDP
recommended by the Governor, the
Secretary will reviert the Governor’s
findings to determine that each
community that is part of a CDP is listed
on Table 1 or meets the following
criteria for an eligible community:

(i) The community must be located
within 50 nautical miles from the
baseline from which the breadth of the
territorial sea is measured along the
Bering Sea coast from the Bering Strait
to the western most of the Aleutian

Islands, or on an island within the
Bering Sea. A community is not eligible
if it is located on the Gulf of Alaska
coast of the North Pacific ocean even if
it is within 50 nautical miles of the
baseline of the Bering Sea;

(ii) The community must be certified
by the Secretary of the Interior pursuant
to the Native Claims Settlement Act
(Pub. L. 92-203) to be a native village.

(iii) The residents of the community
must conduct more than one-half of their
current commercial or subsistence
fishing effort in the waters of the Bering
Sea and Aleutian Islands management
area.

(iv) The community must not have
previously developed harvesting or
processing capability sufficient to
support substantial groundfish fisheries
participation in the BSAI, except if the
community can show that benefits from
an approved CDP would be the only
way to realize a return from previous
investments. The communities of
Unalaska and Akutan are excluded
under this provision.

(3) Each CDP application
demonstrates that a qualified managing
organization will be responsible for the
harvest and use of the CDQ allocation
pursuant to the CDP;

(4) Each CDP application
demonstrates that its managing
organization can effectively prevent
exceeding the CDQ allocation; and

(5) The Governor has found for each
recommended CDP that:

(i) The CDP and the managing
organization are fully described in the
CDQ application, and have the ability to
successfully meet the CDP milestones
and schedule;

(ii) The managing organization has an
adequate budget for implementing the
CDP, and that the CDP is likely to be
successful,

Evaluation criteria. The Secretary (iii) A qualified applicant has

submitted the CDP application and that
the applicant and managing
organization have the support of each
community participating in the proposed
CDQ project as demonstrated through
an official letter approved by the
governing body of each such community;
and

(iv) The following factors have been
considered:

(A) The number of individuals from
applicant communities who will be
employed under the CDP, the nature of
their work, and career advancement;

(B) The number and percentage of low
income persons residing in the applicant
communities, and the economic
opportunities provided to them through
employment under the CDP;

(C) The number of communities
cooperating in the application;
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(D) The relative benefits to be derived
by participating communities and the
specific plans for developing a self-
sustaining fisheries economy; and

(E) The success or failure of the
applicant and/or the managing
organization in the execution of a prior
CDP.

(6) For purposes of this paragraph,
“gualified applicant” means:

(i) A local fishermen’s organization
from an eligible community, or group of
eligible communities, that is
incorporated under the laws of the State
of Alaska, or under Federal law, and
whose board of directors is composed of
at least 75 percent resident fishermen of
the community (or group of
communities) that is (are) making an
application; or

(ii) A local economic development
organization incorporated under the
laws of the State of Alaska, or under
Federal law, specifically for the purpose
of designing and implementing a CDP,
and that has a board of directors
composed of at least 75 percent resident
fishermen of the community (or group of
communities) that is (are) making an
application.

(7) For the purpose of this paragraph,
"resident fisherman” means an
individual with documented commercial
or subsistence fishing activity who
maintains a mailing address and
permanent domicile in the community
and is eligible to receive an Alaska
Permanent Fund dividend at the»
address

(8) If a qualified applicant represents
more than one community” the board of
directors of the applicant must include
at least one member from each of the
communities represented

(e) Monitoring of CDPs tapplicable
through December 31. 1995J (1)
Applicants for single-year CDPs are
required to submit final reports and
applicants for multi-yeai CDPs are
required to submit annual reports to the
Governor by June 30 of the year
following CDP approval and CDQ
allocation. Multi-year CDP annua!
reports will include information
describing how the CDP has met its
milestones, goals, and objectives. The
Governor will submit an annual report
to the Secretary on the final status of all
single-year CDPs, and recommend
whether multi-year CDPs should be
continued. The Secretary must notify the
Governor in writing within 45 days of
receipt of the Governor’s annual report,
accepting or rejecting the annual report
and the Governor’s recommendations on
multi-year CDQ projects. If the
Secretary rejects the Governor’s annual
report, the Secretary will return the
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Governor’s annual report for revision
and resubmission to the Secretary. The
Governor’s annual report will be
deemed approved if the Secretary does
not notify the Governor in writing within
45 days of receipt of the Governor’s
annual report.

(2) If an applicant requests an
increase in CDQ allocatimi under a
multi-year CDP, the applicant must
submit a new CDP application for
review by the Governor and approval by
the Secretary as described in
paragraphs (b) and (c) of this section.

(3) Amendments to a CDP will require
written notification to the Governor and
subsequent approval by the Governor
and the Secretary before any change in
a CDP can occur. The Governor may
recommend to the Secretary that the
request for an amendment be approved.
The Secretary may notify the Governor
in writing of approval or disapproval of
the amendment within 30 days of receipt
of the Governor’s recommendation. The
Governor’s recommendation for
approval of an amendment will be
deemed approved if the Secretary does
not notify the Governor in writing within
30 days of receipt of the Governor’s
recommendation. If the Secretary
determines that the CDP, if changed,
would no longer meet the criteria under
paragraph (d) of this section, or if any of
the requirements under § 675.27 would
not be met, the Secretary shall notify the
Governor in writing of the reasons why
the amendment cannot be approved. An
amendment to the list of names and
permit numbers of CDQ harvesting
vessels as specified in § 675.27(b)(2)(i)
will be approved upon receipt by the
Governor unless it is subsequently
disapproved by the Governor, or by the
Secretary under provisions of this
paragraph.

(i) Foi the purposes of this section,
amendments are defined as substantial
changes in a CDP, including, but not
limited to, the following:

(A) Any change in the relationships
among the business partners, including a
change in CDQ harvesting vessels;

(B) Any change in the profit sharing
arrangements among the business
partners, or any change to the budget for
the CDP; or

(C) Any change in management
structure of the project, including any
change in audit procedures or control.

(ii) Notification of an amendment to a
CDP shall include the following
information:

(A) Description of the proposed
change, including specific pages and
text of CDP that will be changed if the
amendment is approved by the
Secretary; and

No. 226 / Monday, November 23, 1992 / Rules and Regulations

(B) Explanation of why the change is
necessary and appropriate. The
explanation should identify which
findings, if any, made-by the Secretary
in approving the CDP may need to be
modified if the amendment is approved.

(@) Harvesting operations for a CDQ
allocation will stop when the managing
organization’s representative is
informed by the Regional Director that
the CDQ allocation has been reached. It
is prohibited for a vessel engaged in
harvesting a CDQ allocation to continue
fishing when the CDP’s managing
organization's representative has been
informed that the CDQ allocation has
been reached.

()  Suspension or termination ofa
CDP (applicable through December 31,
1995).

(1) The Secretary at any time, may
partially suspend, suspend, or terminate
any CDP upon written recommendation
of the Governor setting out his reasons
that the CDP recipient is not complying
with these regulations. After review of
the Governor’s recommendation and
reasons for a partial suspension,
suspension, or termination of a CDP, the
Secretary will notify the Governor in
writing of approval or disapproval of his
recommendation within 45 days of its
receipt. In the event of approval of the
Governor’s recommendation, the
Secretary will publish an announcement
iii the Federal Register that the CDP has
been partially suspended, suspended, or
terminated along with reasons therefor.

(2) The Secretary also may partially
suspend, suspend, or terminate any CDP
at any time if the Secretary finds a
recipient of a CDQ allocation pursuant
to the CDP is not complying with these
regulations or other regulations or
provisions of the Magnuson Act or other
applicable law. Publication of
suspension or termination will appear in
the Federal Register along with the
reasons therefor.

(3) The annual report for multi-year
CDPs, which is required under
paragraph (e) of this section, will be
used by the Governor to review each
CDP to determine if the CDP and CDQ
allocation thereunder should be
continued, decreased, partially
suspended, suspended, or terminated
under the following circumstances:

(i) If the Governor determines that the
CDP will successfully meet its goals and
objectives, the CDP may continue
without any Secretarial action.

(ii) If the Governor recommends to the
Secretary that an allocation be
decreased, the Governor’s
recommendation for decrease will be
deemed approved if the Secretary does
not notify the Governor in writing within

54945

30 days of receipt of the Governor’s
recommendation.

(iii) If the Governor determines that a
CDP has not successfully metits goals
and objectives, or appears unlikely to
become successful, the Governor may
submit a recommendation 10 the
Secretary that the CDP be partially
suspended, suspended, or terminated.
The Governor must set out in writing his
reasons for recommending suspension
or termination of the CDP. After review
of the Governor’s recommendation and
reasons therefor, the Secretary will
notify the Governor in writing of
approval or disapproval of his
recommendation within 30 days of its
receipt. The Secretary would publish a
notice in the Federal Register that the
CDP has been suspended or terminated,
with reasons therefor.

(@)  CDQfishing requirements. All
processors and vessels will be
responsible for the following
recordkeeping and reporting
requirements in addition to existing
regulations at § 675.5:

(1) Operators of all vessels fishing
CDQs must list all CDQ catch on a Daily
Fishing Logbook sheet, as required in
§ 675.5(b)(2), and clearly write their
CDQ identification number on the sheet.
A separate sheet must be used for CDQ
catch.

(2) A processor receiving CDQ
landings must list all CDQ landings on a
Daily Cumulative Production Logbook
sheet, as required in § 675.5(b)(3), and
clearly write the CDQ identification
number on the sheet. A separate sheet
must be used for CDQ landings.

(3) A processor receiving CDQ
landings must list all CDQ landings on a
W eekly Production Report sheet, as
required in § 675.5(c)(2), and clearly
write the CDQ identification number on
the sheet. A separate sheet must be used
for CDQ landings.

TABLE 1. Communities Determined To Be
Eligible To Apply For Community
Development Quotas. Other communities
MAY ALSO BE ELIGIBLE, BUT DO NOT APPEAR ON
THIS TABLE.

Aleutian Region

1. Atka

2. False Pass

3. Nelsop Lagoon
4. Nikolski

5. St. George

6. St. Paul

Bering Strait

. Brevig Mission
. Diomede/Inalik
. Elim

. Gambell

. Golovin

. Koyuk

. Nome

~No o~ wNE
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8. Savoonga

9. Shaktoolik
10. St. Michael
11. Stebbins
12. Teller

13. Unalakleet
14. Wales

15. White Mountain
Bristol Bay

1. Alegnagik

2. Clark’s Point
3. Dillingham
4. Egegik

5. Ekuk

6. Manokotak
7. Naknek

8. Pilot Point/Ugashik

9. Port Heiden/Meschick
10. South Naknek

11. Sovonoski/King Salmon
12. Togiak

13. Twin Hills

Southwest Coastal Lowlands

1. Alakanuk

2. Chefomak

3. Chevak

4. Eek

5. Emmonak

6. Goodnews Bay
7. Hooper Bay

8. Kipnuk

9. Kongiganak
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10. Kotlik

11. Kwigillingok
12. Mekoryuk

13. Newtok

14. Nightmute

15. Platinum

16. Quinhagak
17. Scammon Bay
18. Sheldon’s Point
19. Toksook Bay
20. Tununak

21. Tuntutuliak

[FR Doc. 92-28377 Filed 11-18-92; 1:00 pm]
BILLING CODE 3510-22-M



Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1006,1012, and 1013
[DA-92-38]

Milk in the Upper Florida, Tampa Bay,
and Southeastern Florida Marketing
Areas; Notice of Proposed Suspension
of Certain Provisions of the Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rule,

SUMMARY: This docket invites written
comments on a proposal to suspend a
portion of the producer milk definition of
the Upper Florida, Tampa Bay and
Southeastern Florida, milk orders. The
proposed action would suspend the
requirement that 10 days’ production of
a producer be received each month at a
pool plant in order to qualify milk
produced on other days for diversion to
nonpool plants. The proposed
suspension was requested by Florida
Dairy FarmerslAssociation, Tampa
Independent Dairy Farmersl
Association, Dairymen, Inc., and
Southern Milk Sales that want to reduce
some inefficient milk movements in
order to pool milk normally associated
with these markets.

DATES: Comments are due no later than
November 30,1992.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, room 2968, South Building, P.O.
Box 96456, Washington, DC 20090-6456.
FOR FURTHER INFORMATION CONTACT:
Clayton H. Plumb, Chief, Order
Formulation Branch, USDA/AMS/Dairy
Division, room 2968, South Building, P.O.
Box 96456, Washington, DC 20090-6456,
(202) 720-6274.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C. Mil-
612) requires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 805(b), the

Administrator of the Agricultural
Marketing Service has certified that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.
Such action would lessen the regulatory
impact of the order on certain milk
handlers and cooperative associations
and would tend to ensure that dairy
farmers would continue to have their
milk priced under the three ordersand
thereby receive the benefits that accrue
from such pricing.

This proposed rule has been reviewed
by the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-majorilrule.

This proposed suspension has been
reviewed under Executive Order 12778,
Civil Justice Reform. This action is not
intended to have a retroactive effect. If
adopted, this proposed action will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
8§ 608c(15XA) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provisions of the order, or
any obligation imposed in connection
with fire order is not in accordance with
law and requesting a modification of an
order or to be exempted from the order.
A handler is afforded the opportunity for
a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that die district court
of the United States inany district in
which fee handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill m equity is filed not later
than 26 days after fee date of the entry
of the ruling.

Notice is hereby given feat, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), the
suspension of the following provisions
of fee orders regulating fee handling of
milk in fee Upper Florida, Tampa Bay
and Southeastern Florida marketing
areas is being considered beginning
December 1992:

In § 1006.13, paragraph (b)(2).
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In § 1012.13, paragraph (b)(2).

In §1013.13, paragraph (b)(2).

All persons who want to send written
data, views or arguments about the
proposed suspension should send two
copies of them to the USDA/AMS/Dairy
Division, Order Formulation Branch,
room 2968, South Building, P.O. Bax
96456, Washington, DC 20090-6456, by
the 7th day after publication of this
notice in the Federal Register. The
period for filing comments is limited to 7
days because a longer period would not
provide the time needed to complete the
required procedures and indude
December 1992 in fee suspension period.

The comments feat are sent will be
made available for public inspection m
the Dairy Division during normal
business hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed suspension would
suspend portions of the producer milk
definition of fee Upper Florida, Tampa
Bay, and Southeastern Florida milk
orders. The proposal would suspend the
requirement that 10 days’ production of
a producer be received each month at a
pool plant in order to qualify milk
produced on other days for diversion to
nonpool plants. Under fee provisions of
all three orders, milk from a producer
(10 days’ production) must be received
at a pool plant each month in order for
milk from the producer to be eligible to
be diverted to a nonpool manufacturing
plant.

The suspension was requested by
Florida Dairy Farmers’ Association,
Tampa Independent Dairy Farmers’
Association, Dairymen Inc., and
Southern Milk Sales. The proponents
contend that they have formed and work
through a common marketing agency in
order to achieve maximum efficiencies
in balancing the needs of the fluid milk
plants and in disposing of reserve or
excess milk supplies. They stated that
when milk of producers who supply the
Florida market is not needed, it is often
diverted to plants located in other states
that are regulated by other Federal milk
orders.

The proponents stated feat milk feat
is diverted to other order manufacturing
plants, but fails to qualify for diversion
under the 10-day requirement, becomes
producer milk under fee other order and
lowers blend prices to producers under
the other order. They indicated that the
suspension will enable cooperatives to
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realize efficiencies in diverting the most
distant milk from fluid milk plants. The
suspension, they contend, will not
threaten the integrity of marketwide
pooling because all three orders limit the
overall percentage of a handler’s milk
supply that can be diverted each month.
The proponents indicated that the
suspension is needed to be effective for
the holiday season because of the need
to move excess milk supplies off these
markets.

Accordingly, it may be appropriate to
suspend the aforesaid provisions.

The Department of Agriculture is
committed to carrying out its statutory
and regulatory mandates in a manner
that best serves the public interest.
Therefore, where legal discretion
permits, the Department actively seeks
to promulgate regulations that promote
economic growth, create jobs, are
minimally burdensome and are easy for
the public to understand, use or comply
with. In short, the Department is
committed to issuing regulations that
maximize net benefits to society and
minimize costs imposed by those
regulations. This principle is articulated
in President Bush’s January 28,1992,
memorandum to agency heads, and in
Executive Orders 12291 and 12498. The
Department applies this principle to the
full extent possible, consistent with law.

The Department has developed and
reviewed this regulatory proposal in
accordance with these principles.
Nonetheless, the Department believes
that public input from all interested
persons can be invaluable to ensuring
that the final regulatory product is
minimally burdensome and maximally
efficient. Therefore, the Department
specifically seeks comments and
suggestions from the public regarding
any less burdensome or more efficient
alternative that would accomplish the
purposes described in the proposal.
Comments suggesting less burdensome
or more efficient alternatives should be
addressed to the agency as provided in
this Notice.

List of Subjects in 7 CFR Parts 10086,
1012, and 1013

Milk marketing orders.

The authority citation for 7 CFR parts
1006,1012, and 1013 continues to read as
follows:

Authority: Secs. 1-19,48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Dated: November 16,1992,

Kenneth C. Clayton,

Deputy Administratorfor Marketing
Programs.

[FR Doc. 92-28289 Filed 11-20-92; 8:45 am]
BILLING CODE 3410-42-»*

7 CFR Part 1011
[DA-92-32]

Milk in the Tennessee Valley Marketing
Area; Notice of Proposed Temporary
Reduction of Supply Plant Shipping
Percentage

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed temporary revision of
rule.

SUMMARY: This notice invites public
comments on a proposal to temporarily
reduce a supply plant shipping
requirement for the months of March
1993 through July 1993 under the
Tennessee Valley order. The proposed
revision would reduce from 40 percent
to 30 percent the supply plant shipping
requirements. This action was requested
by a proprietary supply plant operator
that recently became associated with
this market and indicated that without
this reduction their organization would
have to engage in uneconomic
movements of milk in order to pool some
of the milk received at their plant.
DATES: Comments are due no later than
December 23,1992.

ADDRESSES: Comments (two copies)
should be sent to USDA/AMS/Dairy
Division, Order Formulation Branch,
room 2968, South Building, P.O. Box
96456, Washington, DC 20090-6456.

FOR FURTHER INFORMATION CONTACT:
Clayton H. Plumb, Chief, Order
Formulation Branch, USDA/AMS/Dairy
Division, room 2968, South Building, P.O.
Box 96456, Washington, DC 20090-6456
(202) 720-6274.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5U.S.C. 601-
612) requires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b), the
Administrator of the Agricultural
Marketing Service has certified that this
action would not have a significant
economic impact on a substantial
number of small entities. This action
would also tend to ensure that dairy
farmers will continue to have their milk
priced under the order and thereby
receive the benefits that accrue from
such pricing.

This proposed temporary revision of
rules has been reviewed under
Executive Order 12778, Civil Justice
Reform. This action is not intended to
have retroactive effect. If adopted, this
proposed action will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
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parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file with
the Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law and requesting a modification of an
order or to be exempted from the order.
A handler is afforded the opportunity for
a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not later
than 20 days after date of the entry of
the ruling.

This proposed rule has been reviewed
by the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), and the
provisions of § 1124.7(c) of the order, the
temporary revision of certain provisions
of the order regulating the handling of
milk in the Tennessee Valley marketing
area is being considered for the months
of March 1993 through July 1993.

All persons who desire to submit
written data, views or arguments about
the proposed revision should send two
copies of their views to USDA/AMS/
Dairy Division, Order Formulation
Branch, room 2968, South Building, P.O.
Box 96456, Washington, DC 20090-6456,
by the 30th day after publication of this
notice in the Federal Register.

All written submissions made
pursuant to this notice will be made
available for public inspection in the
Dairy Division during regular business
hours (7 CFR 1.27(b)).

Statement of Consideration

In order for a supply plant to maintain
its pool status, the Tennessee Valley
order requires such plants to ship to
pool distributing plants a minimum of 60
percent of the total quantity of milk
physically received at the supply plant
during the months of August through
November and January and February
and 40 percent in each of the other
months. The order also provides
authority for the Director of the Dairy
Division to increase or decrease this
supply plant shipping requirement by up
to 10 percentage points if such a revision
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is necessary to obtain needed shipments
or to prevent uneconomic shipments..

Armour Food Ingredients Company
(Armour), a proprietary supply plant
operator that recently became pooled
under this order, requested the revision.
Armour asserts that its Springfield,
Kentucky, plant can meet the 60 percent
shipping requirement during the fall
months of the year by supplying the
fluid milk plant operated by Southern
Belle Dairy at Somerset, Kentucky.
Armour indicated that they would have
difficulty meeting the 40 percent
shipping requirement in the spring, since
milk production increases and
distributing plants need a lessor
proportion of the market’s milk supply.
The handler claimed that this could
result in some of their producers not
having their milk pooled or Armour
would have to engage in some
inefficient and uneconomical hauling of
milk to pool this milk. Armour has also
requested that the order be amended to
provide supply plants with automatic
pooling in the spring and summer
months after meeting the performance
requirements during the previous fall
months.

Thus, it may be appropriate to reduce
the pool supply plant shipping standard
from March through July.

The Department of Agriculture is
committed to carrying Out its statutory
and regulatory mandates in a manner
that best serves the public interest.
Therefore, where legal discretion
permits, the Department actively seeks
to promulgate regulations that promote
economic growth, create jobs, are
minimally burdensome and are easy for
the public to understand, use or comply
with. In short, the Department is
committed to issuing regulations that
maximize net benefits to society and
minimize costs imposed by those
regulations. This principle is articulated
in President Bush’s January 28,1992,
memorandum to agency heads, and in
Executive Orders 12291 and 12498. The
Department applies this principle to the
full extent possible, consistent with law.

The Department has developed and
reviewed this regulatory proposal in
accordance with these principles.
Nonetheless, the Department believes
that public input from all interested
persons can be invaluable to ensuring
that the final regulatory product is
minimally burdensome and maximally
efficient. Therefore, the Department
specifically seeks comments and
suggestions from the public regarding
any less burdensome or more efficient
alternative that would accomplish the
purposes described in the proposal.
Comments suggesting less burdensome
or more efficient alternatives should be
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addressed to the agency as provided in
this Notice.

List of Subjects in 7 CFR Part 1011

Milk marketing orders.
The authority citation for 7 CFR part
1011 continues to read as follows:
Authority: (Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674).
Dated: November 16,1992.
W .H. Blanchard,
Director, Dairy Division.
[FR Doc. 92-28288 Filed 11-20-92; 8:45 am)]
BiLUNG'CODE 3410-02-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

Business Loans, Secondary Market

AGENCY: Small Business Administration
(SBA).
ACTION: Request for public comments.

summary: The Small Business
Administration is seeking comments on
proposed changes to SBA Form 1088,
Secondary Participation Guarantee and
Certification Agreement. These
modifications are intended to address
changes in the market and to improve
program operations.

DATES: Comments must be submitted on
or before January 22,1993.

ADDRESSES: Comments may be mailed
to U.S. Small Business Administration,
Office of Financial Assistance, 8th Floor,
409 Third St. SW., Washington, DC
20416.

FOR FURTHER INFORMATION CONTACT:
James W. Hammersley, Deputy Director,
Office of Financing, (202) 205-6493.

SUPPLEMENTARY INFORMATION: The SBA
secondary market is an evolving $2.5
billion dollar market designed to
facilitate the availability of capital to
lenders serving the small business
community. When a lender sells the
guaranteed portion of an SBA
guaranteed loan, it is required to use
SBA Form 1086 for the transaction. This
form describes the rights and
responsibilities of the parties. As the
market has evolved, so has this
document. SBA is proposing several
changes to the current document to
address various situations that have
developed since the form was last
revised approximately four years ago.

The changes generally provide more
specificity to existing language in the
document. Program participants should
take notice of the following proposed
changes. This list is not intended to be
fully inclusive:

54949

1. The “Date of Final Disbursement”
has been added to the Lender
Certifications in Section I.

2. Language incorporating the 30 basis
point “normal” servicing fee and the 70
basis point premium protection fee has
been implemented. This clarification
was published in the Federal Register on
January 29,1991.

3. The provision for a split wire
settlement has been removed. During a
recent sample period, fewer than 5
percent of settlements used this facility.
It was subject to abuse, including an
attempt by an unregistered broker to
wire money to a personal checking
account.’

4. The servicing fee may now adjust at
the date of first interest rate adjustment
on variable rate loans.

5. The premium refund language has
been modified to include borrower
prepayments as well as defaults.

6. The grace period for late payments
to Colson is changed. Payments will
now be due on the 3rd of the month or
the next business day if the 3rd is not a
business day. The grace period will be
two business days after the due date.

The following is the proposed
language:

OMB NO. 3245-0185
Exp. Date:

SECONDARY PARTICIPATION
GUARANTY AGREEMENT

IMPORTANT INFORMATION

THIS FORM IS TO BE USED FOR
THE INITIAL TRANSFER ONLY. ALL
SUBSEQUENT TRANSFERS MUST USE
THE DETACHED ASSIGNMENT SBA
FORM 1088. LOANS SOLD USING SBA
FORM 1084 MUST BE CERTIFICATED
PRIOR TO RESALE: USE SBA FORM
1085.

A. Lender Certifications. The Lender
Certifies, by signing this document,
among other things that: (See
paragraphs 3,10 and 20 of the Terms
and Conditions herein)

(1) Lender, including its officers,
directors and employees, has no
knowledge of a default by Borrower and
has no knowledge or information that
would indicate the likelihood of a
default,

(2) Lender has paid the SBA guaranty
fee,

(3) The loan is fully disbursed, and

(4) Lender acknowledges that it has
no authority to unilaterally repurchase
the Guaranteed Interest from Registered
Holder without the written consent from
the SBA.

B. Borrower Payments. Lender shall
send to the Fiscal and Transfer Agent
("FTA") the FTA share of all Borrower
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payments received after settlement of
the loan sale. LENDER WILL NOT
SEND ANY PAYMENTS DIRECTLY TO
THE REGISTERED HOLDER OR TO
THE BROKER/DEALER. Lender will
retain a copy of this Form. Lender will
not receive a return copy of this Form
after settlement. The Wire transfer
receipt from the settlement through FTA
will be the Lender’s notification that the
sale is complete.

C. Lender Payment and Late Payment
Penalty. Lender payment and remittance
information (SBA Form 1502) shall be
due at FTA on the third calendar day of
every month, or the next business day if
the third is not a business day. On any
payment not received in the offices of
FTA by 5 pm Eastern Time on the
second business day after the third of
the month, FTA will, on behalf of SBA,
levy a late payment penalty of five
percent (5%) of the amount remitted late,
or $100, whichever is greater (subject to
a maximum penalty of $5,000 per
month). This penalty will be paid
through FTA along with the late penalty
identified in paragraph 6(c) that is due
to FTA. (See paragraph 6 of the Terms
and Conditions for specific details).

D. Payment Modifications. Lender
may approve one deferral of payment
for up to three consecutive monthly
payments without obtaining prior
permission from Registered Holder.
Lender shall immediately notify FTA
and SBA of any deferral. Any other
payment modification must receive prior
approval by Registered Holder.
Requests for payment modification must
be forwarded to FTA which will forward
the proposed modification to Registered
Holder or provide the name of such
Registered Holder to Lender for direct
negotiations at Registered Holder’s
discretion. (See Paragraph 2 of the
Terms and Conditions).

E. Borrower Prepayments. For loans
approved by or on behalf of SBA after
February 14,1985, Lender must give ten
(10) business days advance notice to
FTA to allow time for FTA to request
that Registered Holder return the
Certificate. On the date of prepayment,
Lender will wire funds to FTA
consisting of principal and accrued
interest to the date immediately
preceding the date funds are wired, plus
any penalty or other fees due to FTA.
(See Paragraph 15 of the Terms and
Conditions).

F. Lender Repurchases. Unless all
conditions in paragraph 20 are met,
Lender may repurchase a loan only on a
willing buyer-willing seller basis. Lender
liquidity or a desire to add loans to a
portfolio are not acceptable reasons to
pay off a loan at par. (See paragraphs 3

and 20 of the Terms and Conditions for
more information.)

Terms and Conditions

The Small Business Administration,
an Agency of the United States
Government (“SBA”) and the Lender
named below (“Lender”) entered into a
guaranty agreement on SBA Form 750
(“750 Agreement”) applicable to a loan
(“Loan”) made by Lender in
participation with SBA to the Borrower
(“Borrower”) named below evidenced
by Borrower’s Note and any
modifications thereto (“Note”) a cdpy of
which is attached hereto and
incorporated by reference. Lender is the
beneficiary under the 750 Agreement of
SBA’s guaranty of the specified
percentage of the outstanding balance of
the Loan (“Guaranteed Interest”).

Section I: Borrower Information and
Lender Certifications

Lender

Borrower
Address —

Address
Zip *
Contact Person-----
Telephone
SBA Loan Number

Lender Certifies the Following as of the
Date of Lender’s Signature

Date of 750 Agreement
Percent of SBA Guaranty----------- ------ --------

Date of Note —
Original Face Amount $
SBA Loan Authorization D ate--------------------
(Date of SBA Form 529B)

Outstanding Principal Amount of Loan $
Outstanding Principal Amount of Guaranteed
Interests —
(This is the “Par Value”)
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Except for the period between final
disbursement and the first interest
adjustment date, lender’s total fees must
remain constant for the life of the loan.
Lender’s total fees, as computed on the
unpaid principal amount of the
Guaranteed Interest shall be entered
next to the phrase “Lender’s Permanent
Fee” below. If this Agreement relates to
a variable rate loan, the total fee may be
adjusted for the period from final
disbursement to the first adjustment
date to conform the rate to market rates.
If such an adjustment is used, enter the
initial fee next to the phrase “Lender’s
Initial Fee” below.

Lender's Initial Fee
Lender’s Permanent Fee

Price paid for the Guaranteed Interest.
(Net of accrued interest. Otherwise
include ALL money and other items of
value exchanged.)

Price paid by purchaser: $ % of
Par___

Cash Flow Yield based upon Constant
Prepayment Rate. (Enter both mortgage
and bond equivalent yield). For a
variable rate loan, the yield should be
based upon the current net rate and
should be entered as a spread from the
Prime Rate. EXAMPLE: Prime +1
percent based upon 10 percent Prime
Rate.

Constant Annual Prepayment Rate
assumption % per annum.

Certificate Interest Rate: %
(Borrower’s Note rate less Lender fees
and less FTA Fee (M per annum).

Mortgage Yield: (Fixed Rate Loan)
———————————— % (Variable Rate Loan) Prime
(+/— — ---—-_% based on %
Prime.

Bond Equivalent Yield: (Fixed Rate

The SBA Guarantee Fee was Paid on
[date]
Date of Final Disbursement of Loan
Guaranteed portion has aO fixed rate or
O variable rate (check one)
Unguaranteed portion has aC fixed rate or
O variable rate (check one)
Interest is paid to, but not including
(Date)
Interest is calculated onO 30/360
or O Actual Days/365 (Check one)

(Other Methods are Prohibited)

This Interest Accrual Shall Be
Maintained for the Life of the Loan

The servicing fee shall be a minimum
of 0.3 percent per annum for all loans.
For any Guaranteed Interest sold at a
price greater than Par Value, an
additional minimum premium protection
fee of 0.7 percent per annum is required.
For any Guaranteed Interest sold at a
price greater than Par Value, the total
minimum fees are 1.0 percent per
annum.

Loan) % (Variable Rate Loan)
Prime (+/ — % based on %
——————————— Prime.

Lender hereby assigns the Guaranteed
Interest to Purchaser/Registered Holder
as follows:

Name = ------- - — i TTTTTT,
Address
Zip Code
Contact Person
Telephone No

Under the penalties of perjury,
Purchaser/Registered Holder certifies
that its Taxpayer ldentification Number
i - (If a Taxpayer ldentification
Number is not provided, interest earned
will be subject to withholding.)

Registered Holder requests SBA to
issue through FTA a Guaranteed
Interest Certificate (“Certificate”)
evidencing ownership of the Guaranteed
Interest in the name of Registered
Holder (such person or entity, or any
subsequent transferee, during its
respective period of ownership of the
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Certificate to be called “Registered
Holder”). SBA, Lender and Registered
Holder (for itself and for any subsequent
Registered Holder) agree to the
appointment by SBA of FTA to serve as
the agent to transfer Certificates and to
receive from Lender loan repayments
made by Borrower, and to transmit such
payments to the Registered Holder.

A written notification to or demand
upon SBA pursuant to this Agreement
shall be made through FTA to:

SBA Servicing Office
Address
Zip Code

SBA Servicing Office Code (Please see
attached list of Office Codes at the end
of this document)

Section Il: Lender. Registered Holder
and FTA Rights and Responsibilities

i. Lender's Sale of Guaranteed
Interest Lender has sold the
Guaranteed Interest and acknowledges
that it has received value for that
Guaranteed Interest. Lender has given
notice and acknowledgment of the
transfer of the Guaranteed Interest by
completing the following legend on the
Note:

The guaranteed portion of this Note
has been transferred to a Registered
Holder for value.

Dated —

(Lender)

Lender has delivered or hereby
delivers to FTA a photocopy of die Note
and any modifications thereto with the
original legend; such photocopy shall be
incorporated into this Agreement. This
legend shall serve as notification for any
future transfer of the Guaranteed
Interest. The date of the legend shall be
on or before the date of settlement for
the sale of the guaranteed interest.

2. Loan Servicing. Lender shall remain
obligated under the terms and
conditions of the 750 Agreement, and
shall continue to service the Loan in the
manner set forth in the 750 Agreement.
Modifications to the 750 Agreement or
the Note that do not affect the
repayment terms of the Note may be
effected by Lender or SBA without the »
consent of Registered Holder (for itself
and any subsequent Registered Holder).
Lender, at the request of Borrower, may
grant one deferment of Borrower’s
scheduled payments for a continuous
period not to exceed three (3) months of
past or future installments. Lender shall
immediately notify FTA and the SBA
field office in writing of any deferment.
The notification will include (i) the SBA
Loan Number, (ii) the Borrower’s name,
(iii) the terms of such deferment, (iv) the
date Borrower is to resume payment,
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and (v) reconfirmation of the basis of
interest calculation (e.g. 30/360 or
Actual Days/365). Interest is not
waived, only deferred. Subsequent to
the deferment period, payments
received from Borrower will first be
applied to accrued interest until such
time as interest is paid to a current
status, then to principal and interest
Registered Holder may not demand
repurchase of the Guaranteed Interest
during the deferment period, or before
Borrower’s failure to pay the first
scheduled installment following the
deferment period. Lender shall not
authorize any additional deferment, or
any extension of Loan maturity without
the prior written consent of the
Registered Holder.

No change in terms and conditions of
repayment of the Note other than the
deferment authorized in this paragraph
shall be made by Lender or SBA without
the prior written consent of Registered
Holder. A request for such payment
modification must be forwarded by
Leader to FTA. FTA will forward the
proposed modification to Registered
Holder. The Registered Holder must
respond to the request within thirty (30)
calendar days of die date notification is
given by FTA. No response will be
construed by Lender and FTA as
nonconsent, and appropriate action
under Paragraphs 10,11 or 20 of this
Agreement will be taken. FTA, at the
discretion of Registered Holder, may
provide the name of Registered Holder
to Lender for direct negotiation of the
modification.

3. Representations and
Acknowledgment ofLender. Lender
hereby certifies that the Loan has been
made and fully disbursed to Borrower,
and that the full amount of the guaranty
fee has been paid to SBA. The
outstanding principal amount of the
Guaranteed Interest and date to which
interest is paid as certified by Lender is
accepted by SBA and have been
warranted by SBA to the Registered
Holder as of the SBA Warranty Date.
The Warranty Date is the date this
Agreement is executed and settled by
FTA. Lender shall be liable to SBA for
any damage to SBA resulting from any
error in (i) the certified principal
amount, (ii) percentage of Guaranteed
Interest, and/or (iii) date to which
interest is paid. Lender also represents
that as of the Warranty Date neither it
nor any of its directors, officers,
employees, or agents has or should have
through the exercise of reasonable
diligence, any actual or constructive
knowledge of any default by Borrower
on the Note, or has any information
indicating the likelihood of a default by
Borrower or the likelihood of
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prepayment of the Loan by Borrower by
refinancing or otherwise.

If the borrower prepays the loan for
any reason within 90 days of the
Warranty Date, Lender must refund any
premium received.

If the borrower fails to make the first
three monthly payments due after the
Warranty Date and the borrower enters
uncured default within 275 calendar
day8 from the Warranty Date, Lender
shall refund any premium received.
Borrower payments must be received by
the Lender in the month in which they
are due and must be full payments.

Liability of lender for refund of
premium will not be affected by any
deferment granted under paragraph 2 or
other payment modification granted
during the 90 day period.

SBA shall bear no liability for refund
of premium. Lender’s failure to refund
such premium to Registered Holder may,
as determined by SBA, constitute a
significant violation of the Rules and
Regulations of the Secondary Market.

If Lender has repurchased the
Guaranteed Interest pursuant to 1
paragraph 10 or 20, and if the Borrower
subsequently makes installment
payments on the Note in full for a period
of twelve (12) consecutive months,
Lender may sell the Guaranteed Interest
it has repurchased.

Lender hereby acknowledges that it
has no authority pursuant to this
Agreement to unilaterally repurchase
the Guaranteed Interest from Registered
Holder at par without the written
consent of SBA.

4. Obligations and Representations of
Registered Holder. SBA shall purchase
the Guaranteed Interest from Registered
Holder pursuant to the terms of this
Agreement regardless of whether SBA
has any knowledge of possible
negligence, fraud or misrepresentation
by Lender or Borrower, provided neither
Registered Holder nor any person or
entity having the beneficial interest in
the Guaranteed Interest participated in,
or at the time it purchased the
Guaranteed Interest had knowledge of,
such negligence, fraud or
misrepresentation.

Subject to the provisions of 18 U.S.C.
1001 (relating among other things to
false claims) Registered Holder, (and
any person or entity having the
beneficial interest therein), hereby
warrants that it was not the Borrower,
Lender or an “Associate” of Lender, or
anyone standing in the same
relationship to Borrower. (“Associate” is
defined in title 13, Code of Federal
Regulations, part 120). Registered Holder
warrants that it had neither participated
in nor been aware of any negligence,
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fraud or misrepresentation by Lender or
Borrower with respect to the Note or
related Loan documentation. Neither
execution of this Agreement by SBA, nor
purchase by SBA from Registered
Holder shall constitute any waiver by
SBA of any right of recovery against
Lender, Registered Holder, or any other
person or entity.

Registered Holder (for itself and each
subsequent Registered Holder) hereby
acknowledges that the Loan may be
terminated on a date other than its
maturity date. At that time, the
Certificate will be called for redemption,
at par, and the Registered Holder must
submit an affidavit attesting to the
provisions of this paragraph. The
Certificate will cease to accrue interest
as of the date of such termination,
regardless of whether the Certificate is
surrendered and the affidavit is
received.

5. Issuance ofGuaranteed Interest
Certificates. SBA, Lender, and
Registered Holder (for itself and each
subsequent Registered Holder) agree
that ownership of the Guaranteed
Interest shall be evidenced by a
Certificate to be issued by SBA. SBA
shall issue such Certificate by
designating and authorizing such
issuance by FTA, or through its own
facilities.

FTA shall be the custodian of the
executed original of this Agreement. The
Agreement shall be delivered to FTA
immediately after execution by Lender
and Registered Holder. Each Registered
Holder shall receive the Certificate
described herein. Registered Holder may
obtain from FTA a copy of the executed
Agreement pertaining to the Guaranteed
Interest represented by the Certificate
upon payment of a reproduction fee.

Upon execution of this Agreement and
delivery to FTA, FTA shall issue to
Registered Holder (or to Registered
Holder’s assignee if FTA is provided
written information on a timely basis)
the Certificate evidencing the ownership
of the Guaranteed Interest in the Loan. If
Registered Holder is not the person or
entity having the beneficial interest in
the Certificate, Registered Holder
hereby represents that it has obtained
authorization from such holder of
beneficial interest appointing Registered
Holder as agent for such person or
entity with respect to all transactions
arising out of the respective obligations
under this Agreement.

The Certificate shall identify the
Guaranteed Interest and shall state,
among other things: (i) Name of
Registered Holder, (ii) the Principal
Amount of Guaranteed Interest as of the
Warranty Date, (iii) the Certificate

Interest Rate, and (iv) the Borrower’s
Payment Date.

Transfer of the Guaranteed Interest by
Registered Holder may be effected by
the transferee: (i) obtaining from the
transferor the executed Detached
Assignment and Disclosure Form (SBA
Form 1088), (ii) presenting the Certificate
and executed Detached Assignment and
Disclosure Form to FTA for registration
of transfer and issuance of a new
Certificate, (iii) paying to FTA a
Certificate issuance fee set from time to
time by SBA, and (iv) presenting to FTA
the exact spelling of the name in which
the new Certificate is to be issued,
complete address and tax identification
number of the new Registered Holder,
name and telephone number of the
person handling the transfer, anid
complete instructions for delivery of the
new Certificate.

6. Obligations ofLender
(@)

the third calender day of every month,
(or the next business day thereafter if
the third is not a business day), the
FTA’s share of all sums Lender received
from Borrower as regularly scheduled
payments during the preceding month.
By the same date, Lender shall provide
the following information on Mandatory
Remittance Form (SBA Form 1502), (or
an exact facsimile format), with respect
to each Loan which Lender has sold to a
Registered Holder and which is
registered with the FTA. This
information will be provided regardless
of whether Borrower made a payment in
the preceding month. Lender
acknowledges that “each Loan” means
all loans registered with the FTA
regardless of which version of SBA
Form 1086 or 1085 was executed at the
time of sale or transfer: See Payment
Calculation Example Attached to This
Agreement.

1. The SBA Loan Number

2. The Alpha abbreviation for the SBA
field office

3. The Note interest rate (or rates if the
interest rate on a variable rate loan
changed during the payment period)

4. The interest amount due the FTA

5. The principal amount due the FTA

6. The total amount due the FTA for the
particular Loan

7. The time period covered by the
interest rate(s) in Item 3

8. The number of days in the interest
period

9. The calendar basis (307360 or Actual
Days/365)

10. The closing principal balance for the
Loan

11. A grand total for Items 4, 5 and 6 of
all loans sold
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12. A late payment penalty (if
applicable).

(b) With the exception of prepayments
pursuant to Paragraph 15 of this
Agreement, payments received other
than as regularly scheduled in the
previous month must be remitted by
Lender to FTA within two (2) business
days of receipt of collected funds. Such
remittance shall include the information
described in Items 1 to 12 above.

(c) As stated in subparagraph (a)
above, Lender remittance is due to FTA
by the third calendar day of the month
following receipt of a regularly
scheduled payment. If Lender
remittance, including complete payment
information as specified in
subparagraph (a) is not received in the
office of the FTA by 5 p.m. eastern time
on the second business day after the due
date, Lender shall pay:

(i) a late payment penalty to FTA
equal to the interest on the unremitted

FTA must receive from Lender by gmqoynt at the rate provided in the Note,

less the rate of Lender's servicing fee;
and

(ii) a late payment penalty to FTA
calculated at a rate of twelve percent
(12%) per annum on the unremitted
amount; and

(iii) a late payment penalty to SBA
(collected by FTA) which is the greater
of $100 or five percent (5%) of the
unremitted amount.

There is no limit on the penalty
calculated in (i) and (ii) above. There is
a $5,000 per month per reporting unit
limit for the penalty identified in (iii)
above. See Example of Late Payment
Penalty Calculation Attached to This
Agreement. Postmarks Are not
Considered. The Requirement is Receipt
by FTA.

If these penalty fees are not included
in the remittance, FTA, on behalf of
SBA, shall levy such late payment
penalties on Lender. Failure by Lender
to pay such penalty and collection fees
within ten (10) business days of receipt
of a bill for such fees may constitute a
significant violation of the Rules and
Regulations of the Secondary Market.
FTA and SBA reserve the right to
withhold these penalty fees from
settlement of any future Guaranteed
Interest sale, or any payment made by
SBA or FTA to Lender.

FTA will retain the penalty and
collection fees due FTA and forward the
fee due SBA at the end of each month.

(d) Lender agrees to work with SBA
and FTA to reconcile immediately any
Loan in which the interest paid-to-date
on the Lender’s books differs from the
books of the FTA by more than three (3)
days. Lender agrees to provide a
transcript of account within ten (10)



Federal Register / Vol

business days of receipt of a request
from SBA or FTA. Failure of Lender to
provide a transcript upon request may
cause the Lender to be fined $100 by
SBA.

(e) Lender’s total fees as computed on
the unpaid principal amount of the
Guaranteed Interest for the period of
actual services performed by Lender
shall remain as specified in section |
above for the life of the Loan. These
Lender fees are not transferable except
to an entity to which servicing of the
loan is assigned under the provisions of
the Form 750 Agreement and SBA
Regulations and Standard Operating
Procedures.

(f) Lender agrees to deposit the pro
rata share of borrower’s payment due to
the FTA in a trust account with the
name “Colson Services Corp., FTA, in
trust for the individual security
beneficiaries”.

7. Obligations ofFTA

(a) FTA shall have the obligation to
remit to Registered Holder payments
received pursuant to Paragraph 6 of this
Agreement, (less applicable fees and
penalties, if any), as follows:

(i) Any payment received by FTA
before the thirteenth day of the month
following Borrower’s scheduled
payment will be remitted to Registered
Holder on the fifteenth day of such
month.

(ii) Any payment received by FTA on
or after the thirteenth day of the month
following Borrower’s scheduled
payment will be remitted to Registered
Holder within two (2) business days of
receipt of immediately available funds
by FTA. Any late payment penalty
received by FTA pursuant to
subparagraphs 6(c)(i) and 6(c)(ii) of this
Agreement allocated to the period after
the fifteenth day of such following
month shall be remitted to the
Registered Holder. The balance of such
penalties shall be retained by FTA.

(iii) Other amounts received from
Lender by FTA will be held and applied
as required by this Agreement.

(iv) With the prior written consent of
SBA, FTA may offset from payments
due to Registered Holder any prior
overpayments made to Registered
Holder.

(b) Prepayments pursuant to
Paragraph 15 of this Agreement or full
redemption payments received by FTA
from Lender or SBA shall be remitted tfy
FTA to Registered Holder by wire
transfer within two (2) business days of
receipt of immediately available funds
by the FTA. Payment on full redemption
of the Certificate will be made only after
presentation of the Certificate to FTA by
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Registered Holder. FTA shall retain a
final transfer fee upon redemption.

(c) Each remittance by FTA to
Registered Holder shall be accompanied
by a statement of (i) the amount to
interest, (ii) the amount allocable to
principal, and (iii) the remaining
principal balance as of the date on
which such allocations were calculated.

(d) If FTA fails to make timely
remittance to Registered Holder in
accordance with this Paragraph 7, FTA
shall pay to Registered Holder: (i)
interest on the unremitted amount at the
rate provided in the Note less applicable
fees, plus (ii) a late payment penalty
calculated at a rate of 12% per annum on
the amount of such payment, plus a fee
of $100 per loan to SBA.

(e) FTA agrees to identify to Lender
each month any Loan in which the paid-
to-date on its books by three (3) days or
more from the paid-to-date on the books
of Lender, provided the information
required by Paragraph 6(a) has been
submitted to FTA by Lender. Such
identified differences will be reconciled
on a timely basis.

(f) FTA agrees to issue Certificates
within two business days of settlement
or receipt of Form of Detached
Assignment.

(g) FTA agrees to acknowledge any
request from Registered Holder for late
payment claims within ten (10) business
days of receipt.

(h) FTA agrees to forward to
Registered Holder within five (5)
business days of receipt, any servicing
request requiring concurrence of
Registered Holder. FTA agrees to
forward Registered Holder’s response to
Lender within five (5) business days of
receipt. If FTA does not receive a
response from Registered Holder within
thirty (30) calendar days from the date
of the request, Registered Holder will be
deemed to have submitted a response of
nonconsent. FTA is directed to take
appropriate action pursuant to
Paragraphs 10,11 or 20 of this
Agreement.

(i) Where the Guaranteed Interest is a
part of a Pool pursuant to Section
120.700 of the SBA Rules and
Regulations as amended, the FTA, as
manager of the pool, will, on behalf of
Registered Holder of Guaranteed Loan
Pool Certificates, agree to servicing
actions by Lender that have been
approved by SBA that will not affect the
rights of the Certificate Holder.

() FTA will provide to each SBA field
office, in a format approved by SBA, on
or before the last business day of each
month a report of the execution of
Secondary Market Guaranty
Agreements (SBA Form 1086) during the
previous month.
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8. Transferability of Guaranteed
Interest

Each Registered Holder maintains
under this Agreement the right to assign
the Guaranteed Interest. Each
Registered Holder of the Guaranteed
Interest shall be deemed to have
represented that to the best of its
knowledge, it has, and so long as it is a
Registered Holder will have, no interest
in the Borrower, the Note or the
collateral hypothecated to the Loan,
other than the Guaranteed Interest held
under this Agreement. Each Registered
Holder represents that it will not service
or attempt to service the Loan, or secure
or attempt to secure additional
collateral from Borrower.

Without the consent of SBA, Lender
or FTA, Registered Holder may transfer
the ownership of the Guaranteed
Interest to a subsequent assignee (other
than the Borrower, Lender, or an
“Associate” of the Lender as defined in
title 13, Code of Federal Regulations,
part 120, or anyone standing in the same
relationship to the Borrower). The
effective date of any transfer of the
Guaranteed Interest shall be the date on
which such transfer is registered on the
books of FTA. Any payment or action
by FTA or SBA to the transferor
Registered Holder prior to the effective
date of the transfer of the Guaranteed
Interest shall be final and fully effective.
Neither SBA nor FTA shall have any
further obligation to the transferee
Registered Holder with respect to such
payment or action, and any adjustment
between the transferor and transferee
resulting from such payment or action
by SBA or FTA shall be the
responsibility and obligation solely of
the transferor and transferee.

FTA will make payments oh payment
date to the person or entity that on the
books of FTA is the Registered Holder
as of the close of business on the Record
Date. The Record Date is the last
business day of the prior month. Any
other adjustment between transferee
and transferor is their responsibility and
obligation. At any given time, there shall
only be one registered Holder entitled to
the benefits of ownership of the
Guaranteed Interest. Upon transfer of
the Guaranteed Interest, the transferor
shall cease to have any right in the
Guaranteed Interest or any obligation or
commitment under this Agreement.

FTA shall serve as the central registry
of Certificate ownership.

9. Certificates Lost, Destroyed, Stolen,
Mutilated or Defaced

Procedures for claim resulting from
loss, theft, destruction, mutilation or
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defacement of a Certificate are found in
title 13, Code of Federal Regulations,
part 120. Upon written request, FTA will
provide such procedures to any
claimant.

10. Repurchase of Guaranteed Interest
by Lender

date and request Registered Holder to
forward the Certificate to FTA.

On the date of purchase, Lender,
without further notification from FTA,
will forward by wire transfer a payment
to FTA that includes the outstanding
principal balance of the Guaranteed
Interest plus interest through and

(a) FTA will provide to each SBA fieldncluding the date of the wire transfer.

office on or before the last business day
of the month a list of Loans on which a
payment was not received in the
previous month.

Within five (5) business days of the
receipt of the list, the SBA field office
will contact Lender to determine the
status of the Loan. A Loan requires
action where (i) Lender’s records
indicate the interest paid-to-date is more
than sixty (60) days in arrears or (ii)
default by Borrower in payment of any
installment of principal and interest has
continued uncured for more than sixty
(60) days. SBA will, in consultation with
the Lender, decide on an appropriate
remedial action under Paragraph 2 of
this Agreement, or determine whether
Lender will be offered the option to
purchase the guaranteed portion. This
decision will be made by SBA within ten
(10) business days of the first act
with Lender.

SBA will notify the FTA in writing of
the action to be taken within five (5)
business days of the decision.

Where the decision i3 for Lender to
purchase the Guaranteed Interest, FTA
will request a transcript of account from
Lender within five (5) business days of
the receipt of the written decision.

Lender agrees to provide the
transcript of account within ten (10)
business days of receipt of the request
from FTA. Lender’s failure to comply
with the request for transcript may
result in a $100 penalty payable to SBA.

FTA and Lender will reconcile the
transcript of account within ten (10)
business days of the receipt of the
transcript by FTA. If Lender and FTA
cannot agree on the balance and interest
paid-to-date within such ten (10)
business days, FTA will immediately
send the Lender’s and FTA’s transcript
to the SBA field office for reconciliation.
The reconciliation by the SBA field
office will be final. SBA will notify
Lender and FTA of the reconciliation
immediately.

Within ten (10) business days of the
reconciliation of the account of a Loan
that the Lender is to repurchase, the
Lender will transmit and FTA will
receive ten (10) business days advance
written notice of the date of purchase.
Within two (2) business days of receipt
of such notification, FTA will notify
Registered Holder of the repurchase

(b) Upon receipt of the purchase
amount from Lender (or from SBA
pursuant to Paragraph 11 of this
Agreement), FTA shall remit to
Registered Holder within two (2)
business days the outstanding principal
balance of the Guaranteed Interest plus
interest through the date of purchase.
FTA may deduct from such amount a
final transfer charge for the final
transfer and redemption of the
Certificate. The amount of such final
transfer charge will not exceed the
normal transfer charge for securities.

(c) Upon repurchase of the
Guaranteed Interest by Lender, the
rights and obligations of Lender, FTA
and SBA shall be governed by the 750
Agreement and any continuing
provisions of this Agreement.

11. Purchase by SBA

(a) Written notices will be given to
Lender and FTA when SBA is to
purchase the Guaranteed Interest.
Within five (5) business days of such
notice, Lender and FTA will provide a
transcript and final statement of account
of the Guaranteed Interest to SBA.
Failure by Lender or FTA to provide the
transcript shall result in a $100 penalty
payable to SBA by the party failing to
comply. SBA will reconcile the
transcripts and the reconciliation will be
final.

Within ten (10) business days of final
reconciliation of the account, SBA will
provide ten (10) business days written
notice to FTA of the date of purchase.
FTA, within two (2) business days of the
receipt of the written notice, will notify
Registered Holder of the repurchase
date and request Registered Holder to
forward the Certificate to FTA.

On the purchase date, SBA will
arrange to have funds wired to FTA.
Upon receipt of the purchase amount
from SBA, FTA shall remit to Registered
Holder, within two (2) business days,
the outstanding principal plus accrued
interest to date of purchase.

(b) SBA’s payment of accrued interest
to the payment date on a fixed interest
rate Note shall be at the Note rate less
the Lender’s servicing fee. On Notes
with a variable interest rate, SBA’s
payment of accrued interest shall be at
that rate in effect on the date of the
earliest uncured Borrower default, if the
loan is in default, or at the rate in effect
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less the lender’s fees if the loan is not in
default.

(c) SBA shall not be liable for any
amount attributable to any late payment
charges pursuant to Paragraph 6 of this
Agreement that may be due FTA or
Registered Holder.

(d) Upon written demand by SBA,
Lender shall immediately repay to SBA
the amount by which the amount paid
by SBA exceeds the amount of SBA’s
obligation to Lender under the 750
Agreement, and the amount paid by
SBA for any payments by Borrower
which were not remitted by Lender to
FTA, including accrued interest thereon,
plus accrued interest at the Note interest
rate computed on the unpaid balance of
the Guaranteed Interest from the date of
purchase by SBA to date or repayment
by Lender.

(e) Upon purchase of the Guaranteed
Interest by SBA pursuant to this
Paragraph, the rights and obligations of
Lender and SBA shall be governed by
the 750 Agreement and any continuing
provisions of this Agreement. SBA shall
be deemed a transferee of the
Guaranteed Interest and the final
Registered Holder thereof with all the
rights and privileges of such Registered
Holder under this Agreement.

12. Default by Lender

(a) Pursuant to Paragraph 10(a) of this
Agreement, FTA notifies the SBA field
office of Loans which are past due. SBA
contacts the Lender to determine status
of the Loans.

(b) When SBA determines that the
Lender has failed for any reason to remit
to FTA the payments required pursuant
to Paragraph 6 of this Agreement, SBA
may purchase the Guaranteed Interest
under the provisions of Paragraph 11 of
this Agreement.

(c) If SBA purchases the Guaranteed
Interest from Registered Holder because
of default by Lender, and if Borrower
has not been in uncured default on any
payment due under the Note for more
than sixty (60) calendar days, SBA shall
have the option:

(i) to require Lender to purchase the
Guaranteed Interest from SBA for an
amount equal to the amount paid by
SBA to Registered Holder plus accrued
interest (at the interest rate provided in
the Note) from the date of the SBA
purchase to the date of the Lender’s
repurchase, plus a penalty equal to
twenty percent (20%) of the amount paid
by SBA, or

(ii) to require Lender to pay SBA a
penalty equal to twenty percent (20%) of
the amount paid by SBA to Registered
Holder.
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(d) If on the date SBA purchases the
Guaranteed Interest from Registered
Holder pursuant to this Paragraph,
Borrower shall be in uncured default for
more than sixty (60) calendar days, then
the provisions of Paragraphs 11(d) and
11(e) of this Agreement will become
applicable in lieu of subparagraph (c) of
this paragraph.

13. Other Obligations of the Lender

(a) Lender hereby consents to the
purchase of the Guaranteed interest by
SBA in accordance with Paragraphs 11*
and 12 of this Agreement. Lender shall,
within ten business days of a request
therefor, and without charge, furnish to
SBA and FTA (i) a transcript of account,
(i) acurrent certified statement of the
unpaid principal and interest then owed
by Borrower on the Note, and (iii) a
statement covering any payments by
Borrower not remitted by Lender to
FTA.

(b) Upon request by FTA at any time,
Lender shall issue at no charge a
certified statement of the outstanding
principal amount of the Guaranteed
Interest and the effective interest rate on
the Note as of the date of such certified
statement.

(c) Lender agrees that failure to
provide the information requested
pursuant to Paragraphs 10,11 and 13 of
this Agreement may result in a $100
penalty payable to SBA.

(d) Lender agrees that purchase of the
Guaranteed Interest pursuant to
Paragraphs 11 or 12 of this Agreement
does not release or otherwise modify
any of Lender’s obligations to SBA
arising from the Loan or the 750
Agreement, and that such purchase by
SBA does not waive any of SBA’s rights
against Lender.

(e) Lender agrees that SBA, as final
owner of the Guaranteed Interest under
this Agreement, in addition to all rights
under the 750 Agreement, shall also
have the right to offset against Lender
all rights inuring to SBA under this
Agreement against SBA’s obligation to
Lender under the 750 Agreement.

(f) Lender agrees to assign, transfer
and deliver the Note and related loan
documents to SBA upon written demand
from SBA after purchase of the
Guaranteed Interest pursuant to this
Agreement.

14. Default by Fiscal and Transfer Agent
(@)

Lender or SBA and fails to remit to
Registered Holder pursuant to
Paragraph 7 of this Agreement,
Registered Holder shall have the right to
make written demand on FTA for any
payment not remitted by FTA.

(b) If FTA fails to remit any such
payment within ten (10) business days
of such demand, Registered Holder shall
have the right to make written demand
on the SBA Servicing Office identified in
this Agreement.

(c) Upon receipt of written demand
from Registered Holder, SBA will verify
non-payment by FTA. If non-payment
by FTA is verified, SBA within thirty
(30) days of written demand from
Registered Holder will (i) make payment
directly to Registered Holder of the
amount of the unremitted payment plus
interest at the Certificate rate to day of
payment by SBA, or (ii) purchase the
Guaranteed Interest pursuant to
Paragraph 11 of this Agreement.

(d) FT A shall repay SBA within ten
(10) business days after receipt of
written demand from SBA an amount
equal to the unremitted amount plus
interest computed at the interest rate on
the Certificate on the unpaid balance of
the Guaranteed Interest from the date of
the failure of FTA to remit to the
Registered Holder to the date of FTA’s
repayment to SBA. Such payment will
not affect FTA’s liability for a late
payment charge under Paragraph 7 of
this Agreement.

15. Prepayment or Refinancing by
Borrower

(a) A borrower may repay a Loan
guaranteed by SBA at any time without
penalty. A prepayment subject to this
Paragraph is any payment which is
greater than twenty percent (20%) of the
principal amount outstanding at the time
of prepayment.

(b) For loans approved by SBA or on
behalf of SBA prior to February 15,1985,
the Lender shall forward any
prepayment amount pertaining to the
Guaranteed Interest to the FTA within
three (3) business days of receipt.

(c) For loans approved by SBA or on
behalf of SBA after February 14,1985,
Lender shall transmit written notice to
FTA of Borrower’s intent to make a
partial or total prepayment of principal.
Such prepayment can be by refinancing
or otherwise. The prepayment date is
the date prior to maturity that Lender
has established, and on which
immediately available funds shall be
delivered to FTA. The written notice
shall be received by the FTA at least ten
(10) business days prior to prepayment
date, and it shall be Lender’s

If FTA receives any payment fromresponsibility to verify receipt of such

notice by FTA. Lender’s notice to FTA

shall include:

(i) The prepayment date:

(11) The principal amount being prepaid;

(iii) The accrued interest due the FTA as
of prepayment date (interest shall
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accrue through and including the
calendar day immediately preceding
the prepayment date);

(iv) A certification by Lender that, to the
best of its knowledge and belief, the
prepayment funds are either
Borrower’s own funds or funds
borrowed by Borrower (whether or
not guaranteed by SBA) pursuant to a
separate transaction;

(v) A certification by the Lender that the
prepayment is in accordance with the
terms of this Agreement, the Note and
applicable law.

The Certifications are intended to
guard against Lender’s unilateral
repurchase of the Guaranteed Interest
from the Registered Holder without prior
written consent of SBA.

Lender’s failure to provide such timely
certification may resultin a $100 penalty
payable to SBA.

(d) On the prepayment date, Lender
will wire the amount due to FTA
without notification from FTA. If the
total funds are not received by FTA on
the prepayment date, interest continues
to accrue to the day immediately prior to
the date that payment is received by
FTA. If funds are not received by FTA
on the prepayment date, Lender shall
have thirty (30) calendar days from the
date originally identified as the
prepayment date to forward the
prepayment funds. The funds will accrue
interest to the day immediately prior to
the date payment is received by FTA. If
funds are not received within this thirty
(30) day period, a new written notice is
required in accordance with
subparagraph (c) above.

(e) FTA shall upon receipt of notice
pursuant to this Paragraph advise the
Lender in writing of the outstanding
principal amount of the Guaranteed
Interest and the accrued interest due
FTA as of prepayment date, plus any
additional interest and late payment
charges pursuant to Paragraphs 6 and 7
of this Agreement.

(f) FTA will remit the prepayment
amount to Registered Holder in
accordance with Paragraph 7 of this
Agreement.

16. Option to Purchase by SBA

Pursuant to the 750 Agreement, SBA
shall at any time have the option to
purchase from the Registered Holder the
outstanding balance of the Guaranteed
Interest at the Note rate less the
Lender’s servicing fee. Failure of the
Registered Holder to submit the
Certificate to FTA for redemption on the
date of prepayment specified by SBA or
FTA will not entitle the Registered
Holder to accrued interest beyond such
date.
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17. Separate or Side Agreements

Separate or side agreements (i)
between Lender and Registered Holder,
(ii) between a Registered Holder and a
subsequent transferee of the Guaranteed
Interest, (iii) between FTA and Lender,-*
or (iv) between FTA and any Registered
Holder shall not in any way obligate
SBA to make any payment except as
provided in this Agreement, nor shall it
modify the nature or extent of SBA’s
rights or obligations under the terms of
this Agreement or of the 750 Agreement.
Any such side agreement which has the
effect of distorting the information
supplied to SBA is prohibited.

18. Indemnity and Force Majeure

Each party to this Agreement
(including FTA) for itself and its
successors and assigns, agrees to
indemnify and hold harmless any other
party (including FTA) from and against
any costs, liabilities, and related
expenses arising from the performance
of its duties or otherwise arising under
this Agreement; provided thatmo
indemnification shall be provided under
this Agreement for action or failure to
act which constitutes negligence, breach
of authority, or bad faith.

If any party hereto (including FTA) is
in doubt as to the applicability of this
Agreement to a communication it has
received, it may refer the matter to SBA
for an opinion as to whether it may take,
suffer or omit any action pursuant to
such communications.

Under no circumstances shall any
party hereto (including FTA) be held
liable to any person or entity for special
or consequential damages or for
attorneys’ fees or expenses in
connection with its performance under
this Agreement.

If any party hereto (including FTA)
shall be, delayed in its performance
hereunder or prevented entirely or in
part from completing such performance
due to causes or events beyond its
control, such delay or non-performance
shall be excused and the reasonable
time for performance in connection with
this Agreement shall be extended to
include the period of such delay or non-
performance. Causes or events include
but are not limited to: (i) Act of God,; (ii)
postal malfunction, (iii) interruption of
power or other utility, transportation, or
communication service; (iv) act of civil
or military authority; (v) sabotage; (vi)
national emergency; (vii) war; (viii)
explosion, flood, accident, earthquake or
other catastrophe; (ix) fire; (x) strike or
other labor problem; (xi) legal action;
(xii) present or future law, government
order, rule or regulation; or (xiii)
shortage of suitable parts, materials,

labor or transportation. In disputes
between FTA and Lender, or between
FTA and Registered Holder, SBA
reserves the right to require FTA to take
appropriate action as SBA determines,
and if legal action is required, SBA will
pay reasonable attorney’s fees incurred
by FTA in taking such action.

19. Fees and Penalties

Lender and Registered Holder shall be
responsible for payment of fees and
penalties required of them by this
Agreement which are in effect on the
Settlement Date, and as published from
time to time in the Federal Register. If
any fees or penalties required in this
Agreement, (including but not limited to
those described in Paragraphs 5, 6,10,
11,12,13, and 15), are not remitted on a
timely basis by Lender, FTA and SBA
reserve the right to withhold such fees
and penalties from the settlement of any
future Guaranteed Interest sale or
payment on any defaulted guaranteed
loan in the Lender’s portfolio.

20. Emergency Repurchase Authority by
Lender

In certain critical situations in which
the Borrower’s ability to remain in
business is directly dependent on a
change in the provisions relating to the
installment payments by Borrower, SBA
may permit Lender to repurchase the
Guaranteed Interest from Registered
Holder. Lender must submit to the SBA
field office a written request which
includes the following:

(i) Current financial statements of the
Borrower,

(ii) A written decline from Registered
Holder to a specific request for a change
in the terms and conditions of the
payment, or a written statement from
FTA that no response was received from
Registered Holder or the Guaranteed
Interest is part of a Pool,

(iii) A statement that the proposed
change in the terms and conditions of
the Loan is solely for the benefit of
Borrower, and

(iv) A certification by Lender that it
will make the requested change in the
terms and conditions if repurchase is
approved by SBA.

The SBA Field Office must review the
financial statements of Borrower and
any other appropriate information and
conclude that (i) a situation exists that
Borrower’s business will probably fail if
the change is not approved, and (ii) that
it is probable that the business will
survive and resume payment if the
change is approved. If all conditions are
met, the SBA field office may approve
the purchase of the Guaranteed Interest
by Lender.
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Guaranteed Interests purchased
pursuant to this Paragraph may not be
resold unless the Borrower has made all
payments as scheduled in the Note for a
period of twelve (12) months.

21. Inconsistent Provisions and Caption
Headings

Any inconsistency between this
Agreement and the 750 Agreement shall
be resolved in favor of this Agreement.
Any inconsistency between this
Agreement and Title 13, Code of Federal
Regulations, shall be resolved in favor
of Title 13. The provisions of the
Secondary Market Regulations (Title 13,
Code of Federal Regulations, Part 120) in
effect on the Settlement Date, and as
may be amended from time to time in
the Federal Register, apply to this
Agreement unless explicitly stated to be
inapplicable. The caption headings for
the various Paragraphs herein are for
ease of reference only and are not to be
deemed pa'\t of these Terms and
Conditions.

In consideration of the mutual
promises herein contained, the parties
agree to all the provisions of this
Agreement. In Witness Whereof, the
parties have executed this multi-page
Agreement this------------- day of

~ 19 ___ in New York State.

(Registered Holder)

SMALL BUSINESS ADMINISTRATION
By: -
Title:. -
By: Administrator, Small Business
Administration

Date:

(Lender)

Examined and Accepted by Fiscal and
Transfer Agent by:

By: -
Title:
Date:

COLSON SERVICES CORPORATION

P.O Box 54
Bowling Green Station
New York, NY. 10274

NOTICE: THE GUARANTEE OF SBA
RELATES TO THE UNPAID PRINCIPAL
BALANCE OF THE GUARANTEED
INTEREST AND THE INTEREST DUE
THEREON ANY PREMIUM PAID BY THE
REGISTERED HOLDER FOR THE
GUARANTEED INTEREST IS NOT
COVERED BY SBA’S GUARANTEE AND IS
SUBJECT TO LOSS IN THE EVENT OF
PREPAYMENT OR DEFAULT.
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This form is required to obtain a benefit.
Patricia Saiki,
Administrator.
[FR Doc. 92-27896 Filed 11-20-92; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[CO-30-92]
RIN 1545-AQ69

Consolidated Returns— Stock Basis
and Excess Loss Accounts, Earnings
and Profits, Absorption of Deductions
and Losses, Joining and Leaving
Consolidated Groups, Worthless Stock
Loss; Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of additional public
hearing on proposed regulations.

SUMMARY: This document contains
notice of a second public hearing on
proposed amendments to the
consolidated return regulations revising
the investment adjustment system,
including the rules for earnings and
profits and excess loss accounts.
DATES: The public hearing will be held
on Thursday, March 4,1993, beginning
at 10 a.m. Requests to speak and
outlines of oral comments must be
received by Thursday, February 11,
1993.

ADDRESSES: The public hearing will be
held in the Internal Revenue Service
Auditorium, Seventh Floor, 7400
Corridor, Internal Revenue Service
Building, 1111 Constitution Avenue NW.,
Washington, DC. Requests to speak and
outlines of oral comments should be
submitted to: Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Attn: CC:CORP:T:R (C0O-30-92), room
5228, Washington, DC 20044,

FOR FURTHER INFORMATION CONTACT:
Carol Savage of the Regulations Unit,
Assistant Chief Counsel (Corporate),
202-622-8452 or 202-622-7180 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 1502 of the
Internal Revenue Code of 1986 amending
the consolidated return investment
adjustment system, including the rules
for earnings and profits and excess loss
accounts. The proposed regulations
(C0O-30-92) were filed with the Federal
Register on November 10,1992, and
published on November 12,1992 (57 FR

53634). A notice of public hearing to be
held on Friday, December 18,1992, was
also filed with the Federal Register on
November 10,1992, and published on
November 12,1992 (57 FR 53634).

Taxpayers have requested a public
hearing at a later date because the
proposed regulations are highly
technical and propose substantial
changes to many important aspects of
the consolidated return regulations. In
recognition of the short period for
submitting comments to be presented at
the December 18,1992, hearing, a second
public hearing has been scheduled for
Thursday, March 4,1993.

Because a second hearing has been
scheduled, the first hearing will be
devoted to general comments and
questions by speakers, and policy
discussions by the government panel, to
facilitate further evaluation of the
proposed rules. Although speakers are
required to submit outlines of the oral
comments/testimony to be presented at
the hearing, speakers may comment (or
be asked to comment) on additional
issues identified by the government
panel.

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules” (26
CFR part 601) apply with respect to the
March 4,1993, public hearing. Persons
who desire to present oral comments at
the March 4,1993, hearing should submit
not later than Thursday, February 11,
1993, an outline of the oral comments/
testimony to be presented at the hearing
and the time they wish to devote to each
subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by questions from the panel
for the government and answers to these
guestions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Service Building until
9:45 a.m. An agenda showing the
scheduling of the speakers will be made
after outlines are received from the
persons testifying. Copies of the agenda
will be available free of charge at the
hearing.

By direction of the Commissioner of
Internal Revenue.

Dale D. Goode,

FederalRegister Liaison Officer, Assistant
ChiefCounsel (Corporate).

[FR Doc. 92-28282 Filed 11-20-92; 8:45 am]
BILLING CODE 4S30-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 141 and 143
[FRL-4537-4]

National Primary and Secondary
Drinking Water Regulations; Fluoride

AGENCY: Environmental Protection
Agency (EPA).

action: Update of Ongoing Review of
National Primary and Secondary
Drinking Water Regulations for Fluoride.

SUMMARY: In this notice, EPA is
providing the public with an update of
its ongoing review of the fluoride
drinking water standards. EPA regulates
fluoride in drinking water under the Safe
Drinking Water Act (SDWA). On
January 3,1990, EPA published a notice
in the Federal Register (55 FR 160) which
indicated that EPA had initiated a
review of the fluoride drinking water
regulations. In addition, EPA requested
public comment on the fluoride
standards. EPA received more than
1,500 responses relating to the January 3,
1990 notice.

ADDRESSES: No response is requested to
this notice. However, interested parties
are welcome to comment. Please send
all responses to: Fluoride Comment
Clerk, Office of Water (WH-550D),
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460. EPA
would appreciate receiving three
complete copies of all responses,
including attachments. Commenters who
wish to receive acknowledgement of
their comments should include a self-
addressed, stamped envelope. Copies of
all material received in response to this
notice, the January 3 notice and other
relevant material, discussed below, are
available forreview at EPA, Drinking
Water Docket, 401 M Street, SW.,
Washington, DC 20460. For access to the
docket materials, please call (202) 260-
3027 between 9 a.m. and 3:30 p.m. for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Ken Bailey, Health and Ecological
Criteria Division, Office of Water (WH-
586), Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460, telephone (202) 260-5535. For
general information on any other aspect
of drinking water, please call the EPA
Safe Drinking Water Hotline at (800)
426-4791, Monday through Friday,
between 8:30 a.m. and 4:30 p.m.
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SUPPLEMENTARY INFORMATION:
Background.

EPA regulates fluoride in drinking
water under the Safe Drinking-Water
Act (SDWA). In 1985 and 1986, EPA
promulgated three separate but related
standards for fluoride in drinking water
under the SDWA. These standards are
listed below:

On November 14,1985, EPA
promulgated a recommended maximum
contaminant level for fluoride in
drinking water at 4 mg/L (50 FR 47142).
(Since the publication of the November
14,1985 notice, the 1986 Amendments to
the Safe Drinking Water Act changed
the term “recommended maximum
contaminant level” t0 “maximum
contaminant level goal“ or MCLG.)
MCLGs are nonenforceable health goals
which are set at a level at which no
knowm or anticipated adverse health
effect would occur and which allow an
adequate margin of safety. The 4 mg/L
MCLG was designed to protect against
crippling skeletal fluorosis.

On April 2,1986, EPA promulgated a
maximum contaminant level (MCL) for
fluoride in drinking water at 4 mg/L (51
FR 11396). MCLs are enforceable
standards and are set as close to the
MCLGs as feasible. “Feasible” means
with the use of the best technology,
treatment techniques and other means
which are available (taking cost into
consideration).

On April 2,1986 EPA promulgated a
secondary maximum contaminant level
(SMCL) for fluoride in drinking water of
2 mg/L to protect against objectionable
dental fluorosis (51 FR 11396). SMGLs
are limits for contaminants in drinking
water which may affect the aesthetic
quality of water and public acceptance.
SMCLs are not federally enforceable.

On January 3,1990, EPA published a
notice in the Federal Register (55 FR 160)
which, besides the previous information,
stated that EPA: is reviewing the
fluoride drinking water standards and
requested public comment.

EPA has received more than 1,500
responses relevant to the January 3,1990
notice. These responses, as well as data
that EPA gathered separately, are
available for review at the EPA Drinking
Water Docket (see ADDRESSES,
above),

Since the publication of the January 3
notice, a number of significant events
have occurred:

In 1990, the National Toxicology
Program (NTP) completed a two-year
chronic rat and mouse fluoride bioassay.
(Toxicology and Carcinogenesis Studies
of Sodium Fluoride (CAS No. 7681-49-4)
in F3444/N Rats and B6C3F, Mice,
Drinking Water Studies, U.S.
Department of Health and Human

Services, Public Health Service,
National Institutes of Health). The
report of this study concludes that,
while there was equivocal evidence of
carcinogenic activity of sodium fluoride
in male F344/N rats, there was no
evidence of carcinogenci activity in
female F344/N rats or male or female
mice.

In 1990, the Procter and Gamble (P&G)
Company published the results of a
chronic fluoride bioassay (Two-Year
Carcinogenicity Study of Sodium
Fluoride in Rats, J.K. Maureret aL,
Journal of the National Cancer Institute,
pp. 1118-26, Vol. 82, No. 18, July A, 1990).
The authors concluded that sodium
fluoride is not carcinogenic in male or
female Sprague-Dawley rats.

In 1991, the Department of Health and
Human Services (DHHS) published the
results of an extensive review of the
benefits and risks of fluoride “Review of
Fluoride Benefits and Risks, Report of
the Ad Hoc Subcommittee on Fluoride
of the Committee to Coordinate
Environmental Health and Related
Programs Public Health Service
February 1991, Department of Health
and Human Services, Public Health
Services.” The DHHS reviewed both the
NTP and P&G bioassay, as well as a
significant body of additional data.
Among other points, the DHHS review
concluded that: “Taken together, the
data available at this time from these
two animal studies fail to establish an
association between fluoride and
cancer” and “optimal fluoridation of
drinking water does not pose a
detectable cancer risk in humans.” In
addition, the DHHS review
recommended that EPA should review
the fluoride drinking water regulations
in the light of the DHHS review and
several proposed fluoride conferences
(see below).

In 1991, two separate fluoride
conferences were held in April in
response to the DHHS review. These
conferences dealt with: the relationship,
if any, between fluoride and hip
fractures and changing patterns of
fluoride exposure.

In 1992, the National Academy of
Sciences (NAS) agreed to review
fluoride toxicity and exposure data for
EPA. EPA has made available to the
NAS the public comments it received in
response to the January 3,1990 notice as
well as material EPA gathered
separately. The: NAS review will
constitute an intergral part of EPA’s
review of fluoride. EPA anticipates that
the NAS review will be completed in
early 1993.

Once EPA has completed its review,
EPA will determine whether revisions of
the current fluoride drinking standards
are or are not warranted. In either case,
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EPA will detail itseonchisions in the
Federal Register and call for public
comment prior to any final decisions.
Tudor T. Davie,

Director, Office ofScience and Technology.
[FR Doc. 92-28386 Filed 11-20-92; 8:45 am)
BILLING CODE 6560-50-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 89-20; Notice 3]

RIN 2127-AC57

Federal Motor Vehicle Safety
Standards; Seating Systems; Head
Restraints

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

action: Request for comments. v

SUMMARY: This notice seeks comments
on recent agency analyses and a
proposed research plan concerning
seatback performance in rear impacts.
Comments received will be evaluated
and incorporated, as appropriate, into
the planned agency activities.

DATES: Comments must be received by
January 22,1993.

addresses: Comments should refer to
the docket and notice number of this
notice and be submitted to: Docket
Section, room 5109, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590. (Docket Room hours are 9:30
a.m.-4 p.m,, Monday through Friday.)

FOR FURTHER INFORMATION CONTACT:
Dr. William J.j. Liu, Office of Vehicle
Safety Standards, NRM-12, National
Highway Traffic Safety Administration,
400 Seventh Street SW., Washington,
DC 20590. Telephone: (202) 366-4923.

SUPPLEMENTARY INFORMATION:
History

Federal Motor Vehicle Safety
Standard No. 207, Seating Systems,
applicable to passenger cars only, was
one of the initial Federal motor vehicle
safety standards, effective January 1,
1968 (32 FR 2408,2415; February 31967).
Subsequently, Standard No. 207 was
extended to multipurpose passenger
vehicles, trucks, and buses effective
January %1972 (35 FR 15290; October I,
1970).

OmMarch 19,1974, NHTSA published
a notice ofproposed rulemaking (NPRMJ
in the Federal Register proposing a
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major modification of Standard No. 207
(39 FR10268). The amendment proposed
adding a rear impact barrier crash test
performance requirement, based on the
test conditions specified in Standard No.
301, Fuel System Integrity, and to
consolidate the head restraint
requirements (Standard No. 202, Head
Restraints) with Standard No. 207. The
proposal specified allowable
performance of the seating system,
limiting the seat back rotation angle
after the proposed 30 mph rear impact.
No injury criteria were proposed for test
dummies.

On March 16,1978, NHTSA published
a notice in the Federal Register “Five
Year Plan for Motor Vehicle Safety and

-Fuel Economy Rulemaking and
Invitation for Application for Financial
Assistance” (43 FR 11100). The notice
requested comments on the termination
of 13 ongoing rulemaking activities,
including the March 19,1974 proposed
Standard No. 207 upgrade and Standard
No. 202 consolidation. The reason given
for the contemplated termination was
that the rulemaking was “low priority.”
The notice also stated that “(a)ny future
upgrade of seats and head restraints will
become an integral part of the Occupant
Protection Upgrade described in the
Ei<ploratory Rulemaking section of this
plan.”

On April 26,1979, NHTSA published
the “Five Year Plan for Motor Vehicle
and Fuel Economy Rulemaking,
Calendar Years 1980-1984" which
confirmed the termination of the 1974
Standard No. 207 upgrade and Standard
No. 202 consolidation (44 FR 24591).

On March 3,1988, Edward J. Horkey
petitioned NHTSA to look into the
“slingshot” effect on restrained
occupants during rear impacts and to
amend the requirement for safety belt
retractors in Standard No. 208,
Occupant Crash Protection, and
Standard No. 209, Seat Belt Assemblies.
The “slingshot” effect is a phenomenon
that occurs during a rear impact after an
occupant has been forced rearward into
the seat back of his or her seat,
deforming the seat back. The occupant
is then slung forward due to the
recovery of elastic energy by the seat
back. The petitioner beliéved that the
emergency locking retractor (ELR) on
some safety belts unlocked during the
occupant’s rebounding and therefore
could not prevent the “slingshot” effect
during an impact. On July 24,1989,
NHTSA notified Mr. Horkey that his
petition was granted.

On April 18,1989, Kenneth J.
Saczalski petitioned NHTSA to
reexamine the general performance
requirements of Standard No. 207. In
particular, the petitioner suggested

upgrading the seat back requirements
for rear impacts. On July 24,1989,
NHTSA notified Mr. Saczalski that his
petition was granted.

On October 4,1989, NHTSA published
a Request for Comments on the Horkey
and Saczalski petition (54 FR 40896). The
agency received 20 comments in
response to this notice, 10 from
automobile manufacturers, six from
vehicle safety consultants, two from
university accident research teams, one
from a safety belt association, and one
from a foreign government submitting a
contractor’s report. In general, the
commenters did not agree oh what
action, if any, should be taken to
improve the safety of seating systems.
However, based on comments submitted
in response to the notice and agency
review and analysis, NHTSA terminated
rulemaking on the Horkey petition (55
FR 42031; October 17,1990). The
termination notice stated that NHTSA
was unable to establish that amending
the requirements for safety belt
retractors would provide any significant
safety benefits.

On December 8,1989, Alan Cantor
petitioned NHTSA to amend Standard
No. 207 to eliminate “ramping” along a
collapsed seat back during rear impacts.
"Ramping” is movement of an occupant
rearward and upward along the
seatback during a rear impact. On
February 28,1990, NHTSA notified Mr.
Cantor that his petition was granted.

Safety Problem

Concerns currently being expressed
by the public and in the technical
literature relate primarily to the
performance of seating systems in rear
impacts. Rear impacts account for the
largest number of cases involving seat
damage in real-world collisions. In
addition, the likelihood of seat damage
is greatest in rear impacts. However, the
seating system must perform properly in
all crash modes. Therefore, recent
agency research has considered the
performance of seating systems not only
in rear impacts, but also in frontal, side,
and rollover collisions.

Collisions resulting in rear impact
damage account for the lowest number
of injuries and fatalities in comparison
to other crash modes. Based on data
from the Fatal Accident Reporting
Systems (FARS), there were 21,440
fatally injured, front-outboard occupants
of passenger cars in 1990. Of these
fatalities, 676 (3.2%) were in vehicles
receiving rear impact damage. Vehicles
receiving frontal damage accounted for
11,059 (51.6%) of the fatal occupants,
side impact damage accounted for 7,124
(33.2%), and rollover collisions
accounted for 4,933 (23.0%). The pattern
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is similar for seriously, but not fatally
injured occupants. Serious injuries are
defined as occupants receiving at least
one injury rated as 3 or greater using the
Abbreviated Injury Scale (AIS). It is
estimated that 3.7% of the seriously
injured occupants were in rear impacted
passenger cars. Frontal damage
accounted for 63.7% of the seriously
injured occupants, side impact
accounted for 25.1%, and rollover
crashes accounted for 15.0%.

Another indication of the relative
lower safety problem of rear impacts in
comparison to other crash modes is the
fatality rate. The fatality rate for rear
impacts, as measured by fatalities per
million registered vehicles is 5.9. The
fatality rate for frontal impacts is 81.0,
57.3 for side impacts, and 45.0 for
rollover crashes.

However, as discussed later, it is
evident that rear impacts cause a
disproportionate number of minor
injuries. Minor injuries are defined as
being at the AIS 1 level. A high
percentage of these injuries are to the
neck region.

Despite the relatively small numbers
of serious injuries, it is desirable to
further reduce casualties where
practicable. Therefore, the agency is
proposing to conduct further research to
explore the issues related to this safety
problem and possible mitigation
concepts.

Agency Research

Since publication of the October 4,
1989 Request for Comments, NHTSA has
conducted an analysis of the agency’s
accident data files, including both a
computerized statistical analysis and a
manual hard copy investigation of
selected cases. NHTSA also reviewed
seating system performance data
available from Standard No. 207 tests,
Standard No. 301, Fuel System Integrity,
rear impact tests, and New Car
Assessment Program (NCAP) front and
rear impact tests. The agency’s recent
defect investigation files were also
reviewed. This research is summarized
below. A technical report titled
“Summary of Safety Issues Related to
FMVSS No. 207, Seating Systems” is
available in the docket which contains a
more detailed description of this
research.

National Accident Sampling System

NHTSA analyzed 1988 to 1990
National Accident Sampling System
(NASS) data describing seat type and
seat performance for occupants of light
passenger vehicles that were towed
from the scene because of damage
received in the crash. Ten percent of
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occupied front-outboard passenger seats
were deformed (by occupant contract or
intrusion) or their hardware (including
seat adjusters, folding locks, tracks, and
anchors) was damagedin the crash.

While the focus ofthe petitions is on
rear impacts, seat damage was found to
occur in all crash modes. Rear impacts
accounted for one-third of all the
damaged seats. Further, seat damage
was more common, in rear impacts than
in any other type of crash mode. The
type of seat damage varied between the
different crash modes.

In examining the accident data for
information linking performance ofthe
seating system with occupant injury, the
agency found that occupantsin
damaged seats tended to be injured
more than occupants fn undamaged
ones. However. this is largely because
seat damage also correlated with, high-
severity crashes. When the agency
attempted to control for crash severity,
the results were unclear and.did not
show a consistent pattern of increased
likelihood of injury for occupants of
damaged seats.

Hard Copy Studies

To evaluate further how injuries occur
and their relation to seat damage in
frontal and rear impacts, the agency
selectively reviewed hard copies of
cases from the NASS 1988-00 files. The
agency reviewed cases that satisfied
three criteria:

(1) Rear impact cases with a delta-v
(change in velocity) of 30-39 mph;

(2) Rearimpact caseswith a delta v
greater than 40 mph or with restrained
occupants who experienced AIS 2+
injuries at any delta-v, and

(3) Frontal impact cases with seat
damage.

A total of 72 occupied front outboard
seats were found within the 49 cases of
rear impacts examined. The most
frequent observation in these cases was
seat deformation from impact of the
occupant, and the second most frequent
was seatback folding lock failure. Few
severe occupant injuries were observed
in.the rear end crashes studied, and 15
of the 35 occupants with AIS 2 or greater
injury levelatrad injuries produced from
frontal components in the passenger
compartment. The set of6 frontal crash
cases in which seat deformation was
reported indicated no cases in which
deformation of the seat from occupant
impact contributed to injury. However,
when seatforward motion was
producedby seat attachment failures,
occupantinjuries may have been
aggravated. In.general, the hard copy
study didhot identify a strong causal
relationship between seat crash
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performance and serious occupant
injuries.
Standard No. 207 Compliance Tests

From fiscal year (FY} 1972 to FY 1988.
6 out of 189 (4%) of die tested vehicle
models failed the Standard No. 207
compliance tests. No further tests were
conducted until FY 1991, when 10
vehicle models were tested, with no
failures.

Standard No. 301 Compliance Tests

To study the performance of vehicle
seat backs in rear impacts, NHTSA
reviewed reports of 54 Standard No. 301
compliance test reports (FY 1987 to FY
1991). Standard No. 301 requires a 4,000
pound flat-face rigid barrier crash at 30
mph, with 50th-percentile test dummies
(uninstrnmented) restrained at each
front outboard designated seating
position.

The agency also reviewed 12
Standard No. 301 rear impacttest films
to observe possible ramping and
rebound of the dummies. In the
reviewed films, no ramping was
observed, and the beltsystems
appeared to prevent rebound. Based on
the review of the Standard No. 301
compliance tests, it appears that, while
seat backs frequently deform to a high
degree, no apparent ramping or rebound
effect is observable.

NCAP Tests

NHTSA reviewed the 55 rear impact
tests at 35 mph conducted as part of the
NCAP tests on 1979 to 1982 model year
vehicles. It was estimated that all the
front seatbacks showed permanent
rotation of more than 30 degrees and
most of those seatbacks touched the
rear seat. The legs of all the test
dummies at the driver’s seating position
contacted the steering wheel. NHTSA
also reviewed the test films for three of
the rear impact tests that sustained seat
back rotation of60 degrees or. more.
Some ramping of the passenger side
dummy was observed in one vehicle.
Further, rebound was observed for all
the passenger, side dummies.

While the focus of a possible upgrade
of Standard No. 207 is rear impacts,
NHTSA also reviewed the NCAP front
impact tests for 1987 to 1991 model year
vehicles. In these years, three vehicles
were identified which had seating
system damage as a result of the 35 mph
crash test

Defect Investigation Files

Between FY 1985.and FY 1992
(August), the agency initiated 55
investigations of possible seating system
defects. The number of vehicles affected
by these investigations was 17.5 million

1981 to 1992 model year vehicles. The 55-
investigations include 13 cases related
to seat backs, 11 cases related to seat
track or anchorage failure, 2 cases
related to seat track and anchorage
failure, and 29-othercases. At least 15
cases have indications that the defective
seating system may have resulted in loss
of vehicle control. Possible occupant
injuries related to the investigated cases
are 159-nonfaial injuries and 5 fatal
injuries.

The 55 investigations resulted in 9
safety recalls, which related to 74 of the
nonfatal occupant injuries, affecting 3.2
million vehicles.

Seating System Performance Issues for
the Future

Based on the Saczalski and Cantor
petitions, the comments submitted in
response to the October 4,1989 notice,
and agency research, the agency has
determined that there are four
categories- of performance issues which
need to be addressed as part of the
consideration of any upgrade of
Standard No. 2Q7, Interested readers
may wish to examine the Technical
Report, which is available in the docket
The Report includes an analysis of those
comments to the October 4,1989 notice
which are relevant to these four issues.

The first category is seating system
integrity. Seating system integrity refers
to the ability of the seat and its
anchorage to the vehicle to withstand
crash forces without failure. Examples
of failure of the seating system would
include: Breakage of the seat adjusters,
breakage of the folding seatback locks
and supports, or separation of the
anchorage from the vehicle.

The second category is the energy
absorbing capability ofa seat. The
energy absorbing; capability ofa seat
includes the manner in which the seat
and its attachment components absorb
energy, and the manner in which the
seat and its attachment components
release energy:

The third category is compatibility of
a seat and its head restraint. The
concern in this category is that any
change in seat back energy absorbing
capability could exacerbate head or
neck injuries if the geometry and energy
absorbing capability of the head
restraint is not also changed:

The fourth category is the safety belt
restraint system. A seating system and
its safety belt restraint system must
complementeach other to prevent
injury. Several manufacturers are
considering integrated seats, i.e,, seats
which have the safety belt attached to
their seat structure to increase the
compatibility of these systems.
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Most of the concerns raised in the
rulemaking petitions, in comments
submitted in response to the October 4,
1989 Request for Comments, and in the
literature relate to the energy absorbing
characteristics of the seating system.
Specifically, they concern how to
achieve a proper “balance” in stiffness.
Concern has been expressed by
commenters and in the literature that if
a seating system is too stiff, injuries
could be increased in a rear impact
collision because of the exacerbation of
several problems: Occupant rebound off
the seat back into the frontal
components, ramping of the occupant
into the roof of the vehicle, direct
contact with the seat back, and phasing
problems between the neck/back body
regions contacting the head restraint
and the seat back. On the other hand,
concern has also been expressed that if
the seating system appears to bend too
far backward when the vehicle is struck
in the rear, injuries to front seat
occupants could be increased by the
exacerbation of several other problems:
ramping toward the rear components,
contact with the rear seat and/or rear
seat occupants, and loss of vehicle
control. Further, there could be an
increase in injuries for rear seat
occupants also.

A table summarizing the relation of
each of the three recent petitions for
rulemaking to the four identified issues
is included in the Technical Report. In
addition, the Report contains tables
analyzing the relationship of the
comments submitted in response to the
October 4,1989 Request for Comments
to the four identified issues.

Research Proposal

Based upon the comments submitted
to the October 4,1989 Request for
Comments, and agency research since
that date, the agency cannot definitely
establish that a safety problem exists
with seat back performance. Because of
the inconclusiveness of many issues
concerning seating system performance,
and the differing opinions expressed on
these issues, NHTSA has determined
that further research is necessary. Phase
| efforts are described below. The need
for and contents of a Phase Il research
effort will be established after the
review of the comments received in
response to this notice and after the
completion of the Phase | research
effort.

NHTSA believes that the further
research should be conducted in two
general areas. First there should be a
further analysis of real-world crash data
by using additional years of NASS data.
The agency estimates that this work
would take approximately three months,
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and believes that it should be completed
before research is conducted in the
remaining area.

Second, an analytical model to
simulate seating system performance
should be developed and implemented.
The NASS data will provide guidance as
to the types of crash environments and
occupant injuries that should be
simulated. By simulating the real-world
crash environment and injury outcomes
and exploring alternative mitigation
concepts such as seating system
stiffness, geometry, friction, head
restraint location, and other parameters,
the details of “optimal” performance
criteria could be developed.

For interested parties, a detailed
description of the agency’s research
plan has been submitted to the docket
for this rulemaking.

Questions

1. Manufacturers are requested to
provide information and data on seating
system structural design specifications,
test procedures, test results, analytical
models, including computer aided design
and finite element models, and accident
analyses. The information and data
provided to the agency will be kept
confidential, if proper request for such
treatment is made.

2. Manufacturers are requested to
provide specifications and performance
data on present production seats for
cars, vans, and light trucks, especially
regarding the seat backs and seat back
locks for folding seats. Manufacturers
also are requested to explain why the
folding seat back locks are generally
provided on only one side (the outboard
side) of the seat back. Was this based
on structural design or a design for
convenience?

3. Manufacturers are requested to
provide data on seating system weight
(system and components) and seat back
height (including height range for
adjustable head restraint).

4. Please comment on the feasibility of
and costs associated with adopting a
dynamic test to replace the current
Standard No. 207 Btatic tests. One
possible test is a 30 mph rear impact test
using a rigid moving barrier (similar to
the Standard No. 301 rear impact test).
What pass/fail criteria could be
required for such a dynamic test for
seating systems, and why? Should the
seat back rotation angle be limited, if so,
to what degree from the vertical, and
why? Should the agency specify a
minimum frictional coefficient for seat
back surfaces? Should a restrained
dummy be used for the test? What type
and size dummy or dummies should be
used? Are currently available dummies
suitable for rear impact tests?
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What injury criteria are appropriate
for the test dummy? Since the Standard
No. 301 test requires test dummies only
in the front outboard seating positions,
will additional difficulties of test result
interpretation or test validity for seating
integrity evaluation be introduced if
dummies were to be placed in multiple
seating positions? Please provide any
available test data and potential costs
related to a dynamic test.

5. Should Standards No. 202 and 207
be combined and should integral head
restraints be required? What' percentage
of today’s production cars have integral
head restraints?

6. Is an integrated seating system the
best possible design to achieve a proper
balance of stiffness and/or occupant
crash energy management? What are the
advantages and disadvantages of such a
system? Is it practical in terms of costs?
Please describe research and production
information regarding your integrated
seats and provide design data, test
results, and any available accident data.

7. The current concern for seat
damage related injuries has been
focused on rear and frontal impacts.
Should other impact modes, i.e., side
and rollover impacts, also be evaluated?
What specific emphasis and goals
should be evaluated in each crash
mode?

Submission of Comments

Interested persons are invited to
submit comments on the agency’s
analyses, research proposal, and
questions. It is requested but not
required that 10 copies be submitted.

All comments must not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
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proposal will be considered, and will be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. Comments
received too late for consideration in
regard to the final rule will be
considered as suggestions for further
rulemaking action. Comments on the
proposal will be available for inspection
in the docket. The NHTSA will continue
to file relevant information as it
becomes available in the docket after
the closing date, and it is recommended
that interested persons continue to
examine the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

Issued on November 18,1992.
Barry Felrice,
Associate Administratorfor Rulemaking.
[FR Doc. 92-28391 Filed 11-20-92; 8:45 am]
BILLING CODE 4910-59-M

49 CFR Part 575
[Docket No. 92-65; Notice 1]
RIN 2127-AE61

Consumer Information Regulations;
Vehicle Stopping Distance

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

action: Notice of proposed rulemaking
(NPRM).

summary: This notice proposes to
amend the Consumer Information
Regulations by rescinding the
requirement that motor vehicle
manufacturers provide information
about vehicle stopping distance. Upon
réévaluation of the vehicle stopping
distance requirements, NHTSA
tentatively concludes that this
information is of little safety value to
consumers. The adoption of this
proposal would eliminate an
unnecessary regulatory burden on
industry.

DATES: Comments. Comments must be
received on or before January 7,1993.

Proposed Effective Date. The
proposed amendments would become
effective 30 days after publication of a
final rule in the Federal Register.

ADDRESSES: Comments should refer to
the docket and notice numbers above

and be submitted to: Docket Section,
National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590. Docket hours are
9:30 a.m. to 4 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Mr. Nelson Gordy, Office of Market
Incentives, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, DC 20590 (202-
366-4797).

SUPPLEMENTARY INFORMATION:

The Consumer Information
Regulations (49 CFR part 575) are
intended to provide prospective
purchasers of new motor vehicles with
various types of information about their
safety performance in specified areas.
One type of information is the stopping
distance of passenger cars and
motorcycles under specified speed,
brake, loading, and pavement
conditions. (49 CFR 575.101) This
stopping distance information is
required to be provided in the form of an
information sheet available at new
automobile dealers. The required
information is derived from test data
generated to demonstrate compliance
with Federal motor vehicle safety
standard No. 105, Hydraulic Brake
Systems, (49 CFR 571.105), for passenger
cars and motorcycles. Specifically, the
information sheet must display
information about the stopping distance
that can be met or exceeded from 60
miles per hour on dry pavement with
service brakes under lightly.loaded and
maximum loaded conditions, with
emergency brakes, and with inoperative
brake boosters. Figure 1 in § 575.101 sets
forth the required information.

After reevaluating the usefulness of
the stopping distance information,
NHTSA has decided to propose
rescinding § 575.101 for the reasons set
forth below. The agency notes that
Chrysler, Ford, and General Motors,
which manufacture an estimated 61
percent of the new passenger car fleet
sold in the United States in model year
1992, have specified only the maximum
allowable stopping distance permissible
under Standard No. 105 in recent years.
For instance, for lightly loaded
passenger cars, they list 194 feet as the
representative stopping distance values
that can be met or exceeded for every
model they manufacture. (Table Il in
Standard No. 105 lists the maximum
permissible stopping distances for
various test conditions and speeds.)
Thus, the same stopping distance—the
maximum allowable distance under the
braking standards—is listed for the
majority of vehicles, regardless of a
vehicle’s actual stopping ability. In
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contrast, the import manufacturers
publish numbers that appear to properly
distinguish the stopping ability among
vehicles. While the domestic
manufacturers’ reporting practice is
permissible, the agency believes that
this practice renders the stopping
distance information useless for
assisting purchasers in comparing
vehicles to select ones with superior
braking performance.

The agency’s dealership audits reveal
another shortcoming with the vehicle
stopping distance information. The
agency has found that little, if any, use
is being made of the vehicle stopping
distance information. Although most
dealerships comply with the
requirements and have the material on
display, salespeople state that
consumers typically do not ask for or
otherwise rely on it. The agency
believes that consumers do not have an
incentive to request the stopping
distance brochure because the
regulation does not require that dealers
provide data on all available makes and
models.

After reviewing the vehicle stopping
distance information, NHTSA has
tentatively decided that the currently
supplied information does not
meaningfully distinguish the relative
stopping ability among passenger cars
and motorcycles. The agency further
believes that there is no feasible, cost
effective method for obtaining stopping
distance information that properly
compares differences in stopping ability
among various vehicles. Costly and
extensive testing of large samples of
each model would be necessary to
determine that two or more models
really have different stopping distances.
Accordingly, the agency is proposing to
rescind § 575.101 based on the belief
that the vehicle stopping distance
information is of little value to
consumers.

The agency believes that a better way
to promote the purchase of vehicles with
better braking ability is to promote
public awareness and interest in
antilock braking systems (ABS). An
increasing number of vehicles are being
equipped with ABS. To promote the
purchase of vehicles with ABS, the
agency has published an ABS Consumer
Information bulletin that describes ABS
and indicates which 1992 passenger cars
and light trucks offer ABS. NHTSA
publications also explain the
availability of ABS on the cars that it
has crash tested in the new car
assessment program (NCAP).

This proposed rule would not have
any retroactive effect. Under section
103(d) of the National Traffic and Motoi
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Vehicle Safety Act (15 U.S.C. 1392(d)),
whenever a Federal motor vehicle safety
standard is in effect, a state may not
adopt or maintain a safety standard
applicable to the same aspect of
performance which is not identical to
the Federal standard. Section 105 of the
Act (15 U.S.C. 1394) sets forth a
procedure for judicial review of final
rules establishing, amending or revoking
Federal motor vehicle safety standards;
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

Rulemaking Analyses and Notices

Executive Order 12291 (Federal
Regulation) and DOTRegulatory
Policies and Procedures

NHTSA has analyzed this proposal
and determined that it is neither "major
within the meaning of Executive Order
12291 nor "significant” within the
meaning of the Department of
Transportation’s regulatory policies and
procedures. The main effect of the
proposal would be to relieve
manufacturers of passenger cars and
motorcycles of an unnecessary
regulatory burden associated with
providing information that is not
meaningful to consumers.

The agency anticipates that the
proposed amendment would resultin a
cost savings because it would no longer
be necessary for manufacturers to
assemble, print, and distribute the data
required under § 575.101. The agency
estimates that the costs associated with
providing the stopping distance
information to prospective customers
was approximately $600,000 in 1991.
This estimate is derived from General
Motors’ estimate made in 1977 adjusted
for the intervening inflation between
1977 and 1991. Accordingly, the agency
believes that rescinding this provision
would relieve the automobile industry of
this cost, without depriving consumers
of any truly meaningful comparative
information. The agency requests
comments about the anticipated cost
savings of this proposal.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, NHTSA has evaluated
the effects of this action on small
entities. Based upon this evaluation, |
certify that the proposed amendments
would not have a significant economic
impact on a substantial number of small
entities. Few vehicle manufacturers
would qualify as small entities. Further,
the small vehicle manufacturers would
not be affected since impact of this rule

on the cost of new vehicles would be
negligible. For the same reason, small
organizations and governmental
jurisdictions which purchase new
vehicles would not be affected.
Accordingly, a regulatory flexibility
analysis has not been prepared.

Executive Order 12612 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rule would not have
sufficient Federalism implications to
warrant preparation of a Federalism
Assessment. No State laws would be
affected.

National Environmental Policy Act

Finally, the agency has considered the
environmental implications of this
proposed rule in accordance with the
National Environmental Policy Aet of
1969 and determined that the proposed
rule would not significantly affect the
human environment.

Public Comments

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All commentsjmust not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commentera to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered, and will be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. Comments
received too late for consideration in
regard to the final rule will be
considered as suggestions for further
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rulemaking action. The NHTSA will
continué to file relevant information as
it becomes available in the docket after
the closing date, and it is recommended
that interested persons continue to
examine the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Incorporation by reference,
Motor vehicle safety, Motor vehicles,
Rubber and rubber products, Tires.

In consideration of the foregoing, the
agency proposes to amend, in title 49 of
the Code of Federal Regulations at part
575 as follows:

PART 575— [AMENDED]

1. The authority citation for part 575
would continue to read as follows:
Authority: 15 U.S.C. 1392,1401,1407,1421,

and 1423; delegation of authority at 49 CFR
1.50.

§575.101 [Removed and Reserved]

2. 8 575.101 would be removed and
reserved.

Issued on: November 18,1992.
Barry Fehice,
Associate Administratorfor Rulemaking.
[FR Doc. 92-28390 Filed 11-20-92; 8:45 am)]
BILLING CODE 4910-59-M

49 CFR Part 575

Consumer Information Regulations;
Uniform Tire Quality Grading
Standards

agency: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

action: Denial of petition for
rulemaking.

summary: This notice denies a petition
for rulemaking submitted by Robert F.
Schlegel, Jr., requesting that NHTSA
amend the Uniform Tire Quality
Grading Standards. Specifically, the
petitioner suggested extending the
requirements of the Uniform Tire
Quality Grading Standards (hereinafter
UTQG standards or UTQGS), which
currently apply only to passenger car
tires, to multipurpose passenger vehicle
(MPV) and light truck tires; to delete the
term “deep tread” or define the term so
that it ceases to exclude “all terrain”
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tires from UTQGS; to delete the words
“other than a tire sold as original
equipment on a new vehicle;” to delete
tire tread area labels, and to provide
that information in owners’ manuals.
NHTSA has decided to deny the petition
because the agency is aware of no
consumer information reasons for the
requested changes and the petitioner
has provided none. Accordingly, there is
no reasonable possibility that the
requested amendments would be issued
at the conclusion of a rulemaking
proceeding.

FOR FURTHER INFORMATION CONTACT:
Mr. Nelson Gordy, Office of Market
Incentives, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, DC 20590.
Telephone: (202) 366-4797.

SUPPLEMENTARY INFORMATION*.
Background

Section 203 of the National Traffic and
Motor Vehicle Safety Act of 1966 (15
U.S.C. 1381 et seq., “Safety Act”),
requires the Secretary of Transportation
to prescribe a uniform quality grading
system for motor vehicle tires. The
purpose of that system is to assist the
consumer to make an informed choice in
the purchase of motor vehicle tires.
NHTSA has implemented that statutory
mandate by issuing the UTQG
standards in 49 CFR 575.104. Those
standards require motor vehicle and tire
manufacturers and brand name owners
of passenger car tires to provide
consumers with information about their
tires’ relative performance regarding
treadwear, traction, and temperature
resistance.

Paragraph 575.104(c)(1) provides that
the UTQG standards apply to “new
pneumatic tires for use on passenger
cars.” Excluded from the standards,
however, are deep tread, winter-type
snow tires; space-saver or temporary
use spare tires; and certain other tires.

Paragraph 575.104(d)(1)(i)(B)(2)
provides that any tire manufactured
after April 1,1982, “other than a tire sold
as original equipment on a new vehicle,”
shall have a label affixed to its tread
surface containing, among other
information, its treadwear, traction, and
temperature resistance grades. The
remainder of § 575.104(d) specifies the
grading criteria for each of the three
categories and the format in which the
required information must appear on the
required label.

Petition
Suggestion No. 1

Mr. Schlegel’s petition contained two
suggestions. First, he suggested that the
agency amend 8§ 575.104(c)(1) to add
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after “new pneumatic tires for use on
passenger cars” the words "or
designated for use on passenger cars,
MPV’s, light trucks by virtue of, for
example, a P or LT prefix to the size
designation.” He suggested also that all
passenger vehicle tires sold to
individuals be subjected to the
requirements of this section, and finally,
that the words “deep tread” be deleted
or defined so that they cease to have the
effect of excluding “all-terrain” tires
from UTQGS.

According to the petitioner, this first
suggestion would extend the treadwear,
traction, and temperature resistance
marking requirements of § 575.104(c)(1)
to “tires purchased by the vast majority
of owners of privately-owned-vehicles.”
Mr. Schlegel stated that he supports
extending all reasonable safety
requirements for passenger cars to light
trucks and MPVs.

Suggestion No. 2

Mr. Schlegel’8 second suggestion
would extend “(m)odify 575.104 d.(B)(l)”
(sic) to delete the words “other than a
tire sold as original equipment on a new
vehicle.” He would delete the
requirement for placing labels on the
tread area of tires and require the
information currently contained on
those labels to be provided instead in
the owners’ manuals or other documents
furnished to the original purchasers of
new vehicles. All-terrain tires would not
be excluded.

The petitioner stated that the
treadwear, traction, and temperature
resistance grades should be provided for
original equipment tires, contending that
without this information consumers
would not be able to compare >
replacement tires with their original
equipment tires. In addition, he believed
that this information should be
contained in the vehicle owner’s manual
or in an insert in the owner’s manual.
Finally, the petitioner stated that “all-
terrain” tires are mounted on
approximately 100,000-200,000 1991-
1992 Ford Explorers, classed as MPVs.

Agency Decision

After reviewing Mr. Schlegel’s
petition, NHTSA has decided to deny it
for the reasons set forth below. The
agency is not aware of any technical
data or rationale supporting any of the
requested changes and the petitioner
has submitted none.

Suggestion No. 1

Petitioner seeks the extension of
paragraph 8§ 575.104(c)(1), currently
applicable only to passenger car tires, to
MPV and light truck tires. However, the
agency notes that UTQGS applies to

tires for MPV’s and light trucks if the
tires can be classified as passenger car
tires (i.e., tires required to comply with
Federal motor vehicle safety standard
No. 109). According to the January 1992,
issue of Modern Tire Dealer, a trade
publication, 80 percent of MPVs and
light trucks are equipped with tires
classified as passenger car tires.

Further, all-terrain tires, which are
frequently mounted on MPVs and light
trucks, are subject to the UTQGS if they
are not of the deep tread design and if
they are classified as passenger car
tires. Accordingly, tires mounted on
most MPVs and light trucks that are
used for passenger transportation and
recreation are already subject to the tire
grading requirements of the UTQGS.
Therefore, the amendments requested
by Mr. Schlegel in his first suggestion
would, for all practical purposes, have
very limited effect.

Petitioner also suggested that the
words “deep tread” be deleted from
paragraphs 8§ 575.104(c)(1) or defined,
claiming that this change would result in
ending the exclusion of “all-terrain”
tires from the UTQGS. NHTSA does not
consider it appropriate to amend the
UTQGS so that deep tread tires are no
longer excluded from the UTQGS.
Although “deep tread” is not defined in
the UTQGS, the term refers to a strictly
limited class of tires. Their deep tread
rubber and tread design renders them
unsuitable for year-round, all-purpose
use on passenger vehicles. They are
special-purpose tires, normally used as
snow tires or for off-road use. In
contrast, “all-terrain" tires do not have
the deep tread design and are suitable
for general use on passenger vehicles.
Thus, all-terrain tires are not part of the
deep tread exclusion and thus are
subject to the UTQGS.

Suggestion No. 2

NHTSA believes that Mr, Schlegel,
when suggesting that the agency amend
“575.104 d.(b)(l),” was in error since
there is no provision with that
designation. NHTSA assumes that the
provision to which he meant to refer
was 8§ 575.104(d)(1)(i)(B)(2), which is
briefly discussed in the Background
portion of this notice. Petitioner
recommends deletion of the words
“other than a tire sold as original
equipment on a new vehicle" found in
that paragraph. This suggests that
petitioner was under the erroneous
impression that the UTQGS do not
apply to original equipment tires. In fact,
paragraph 8 575.104(d)(I)(i)(A) requires
UTQGS grades to be permanently
molded onto the sidewalls of all tires,
including original equipment tires. ¢
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Paragraph 575.104(d)(I)(iii) requires that,
the first purchaser of a new vehicle be
furnished with a complete explanation
of the UTQGS grading systems and be
directed to look at the sidewalls of the
original equipment tires to learn the
specific grades of those tires. Further,
NHTSA does not consider it appropriate
to delete the requirement for tire tread
area labels. The labels serve a
legitimate consumer information
purpose and the petitioner has failed to
submit any rationale for deleting them.

As pointed out in the Background
portion of this notice, the UTQG
standards are intended to provide
consumer-oriented information. The
petitioner has submitted no supporting
data or rationale for his
recommendations. Further, as discussed
above, since most MPVs and light trucks
are already equipped with tires that
meet the UTQG standards, no
significant consumer information
purpose would be served by granting
Mr. Schlegel’s petition.

In summary, NHTSA believes that the
amendments to the UTQGS suggested
by Mr. Schlegel are, for the most part, if
not entirely, already being practiced in
the industry. Eighty percent of MPVs
and light trucks are equipped with
passenger car tires which must comply
with the UTQGS. All-terrain tires, if not
of deep tread design, are also subject to
the UTQGS. Further, the UTQG
standards apply to original equipment
passenger car tires. The relevant
information regarding those tires is
currently provided to consumers.
Petitioner has submitted no supporting
data or rationale for his suggestions, and
NHTSA knows of no such data nor any
consumer information need which
would justify implementing the changes
he suggests. Thus, there is no reasonable
probability that this agency would issue
the requested amendments at the
conclusion of a rulemaking proceeding.

Accordingly, the petition of Robert F.
Schlegel, Jr. is denied.

Issued on: November 17,1992,
Barry Felrice,
Associate Administratorfor Rulemaking.
[FR Doc. 92-28392 Filed 11-20-92; 8:45 am]
BILLING CODE 4910-59-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 658
Shrimp Fishery of the Gulf of Mexico

AGENCY: National Marine Fisheries

Service (NMFS), NOAA, Commerce.

action: Notice of availability of an
amendment to a fishery management
plan and a minority report, and request
for comments.

SUMMARY: NMFS announces that the
Gulf of Mexico Fishery Management
Council (Council) has submitted
Amendment 6 to the Fishery
Management Plan for the Shrimp
Fishery of the Gulf of Mexico for review
by the Secretary of Commerce
(Secretary). Written comments on
Amendment 6, which includes a
regulatory impact review and
environmental assessment, are
requested from the public.

DATES: Written comments must be
received on or before January 15,1993.
ADDRESSES: Comments should be sent
to Michael E. Justen, Southeast Regional
Office, National Marine Fisheries
Service, 9450 Koger Boulevard, St.
Petersburg, FL 33702. Mark envelope
“Shrimp Amendment 6.” Copies of
Amendment 6 and the minority report
may be obtained from the Gulf of
Mexico Fishery Management Council,
5401 West Kennedy Boulevard, Suite
331, Tampa, FL 33609.

FOR FURTHER INFORMATION CONTACT:
Michael E. Justen, 813-893-3161.
SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act (Magnuson Act)
requires that council-prepared fishery
management plan or amendment be
submitted to the Secretary for review
and approval, disapproval, or partial
disapproval. The Magnuson Act also
requires that the Secretary immediately
publish a notice that the document is
available for public review and
comment. The Secretary will consider
public comment in determining
approvability of the amendment.

Amendment 6 proposes to: (1) Define
overfishing for white shrimp; and (2)
seasonally modify the boundary of the
Tortuga8 shrimp sanctuary to reduce the
area closed to trawl fishing. The
Secretary has determined that the
definition for overfishing for white
shrimp is not consistent with the
Magnuson Act and has disapproved that
measure. The Secretary will consider
public comments in determining the
approvability of the proposed seasonal
modification of the boundary of the
Tortugas shrimp sanctuary.

The definition of overfishing that was
disapproved by the Secretary would
have subjected white shrimp to the risk
of overfishing and is not scientifically
justified using currently available data.
A recruitment overfishing index level of
600 million parents (age 5 months or
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greater) was developed at a Council-
sponsored workshop composed of state,
Federal, and university fishery
scientists, recommended by consensus
of workshop participants, and accepted
by the Council’s Scientific and
Statistical Committee. Although parent
levels less than 600 million were
observed during 1960-62, those levels
were during years of low fishing effort,
implying that environmental conditions
relative to shrimp production were
different during 1960-62. The workshop
report indicates that trawling effort has
increased since the 1960s, and that low
recruitment has been observed when
parent levels decreased below 500
million. Presently, white shrimp are
heavily fished throughout their range,
and it is the opinion of the workshop
participants that, at current levels of
effort, risks of recruitment overfishing
would be substantial if white shrimp
parents were fished to the 1960-62
levels. Therefore, the selection by the
Council of an overfishing index level of
300 million parents for white shrimp is
not scientifically justified, and is
contrary to national standards 1 and 2 of
the Magnuson Act.

A minority report submitted by four
members of the Council objected to the
selection of an overfishing definition
that was less than the parent level
recommended by the workshop
participants. The minority report also
objected to the removal of three items
from an earlier public hearing draft of
Amendment 6—a proposal to require
permits for vessels fishing for shrimp in
the exclusive economic zone, a proposal
previously authorized by the Council
that would have required mandatory
reporting of catch and landings by
selected shrimp fishermen and dealers,
and a proposal to require selected
shrimp fishing vessels to carry an
observer to record bycatch. Although
the data that would be generated from
these programs is needed, the Council
removed the programs from Amendment
6 in recognition that NMFS has
insufficient funding to implement them
at this time.

Proposed regulations to implement
Amendment 6 are scheduled for
publication within 15 days.

Dated: November 18,1992.
Richard H. Schaefer,

Director o fOffice ofFisheries, Conservation
andManagement, National Marine Fisheries
Service.

[FR Doc. 92-28376 Filed 11-18-92; 8:45 am]

BILLING CODE 3510-22-M
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Termination of the Standard
Reinsurance Agreement

AGENCY: Federal Crop Insurance
Corporation, USDA.

action: Notice of termination of the
Standard Reinsurance Agreement,
Alternative Reinsurance Agreement,
Puerto Rican Reinsurance Agreement,
and Agency Sales and Service Contract.

summary: The Federal Crop Insurance
Corporation (FCIC) herewith gives
notice that it will terminate the current
(1993) Standard Reinsurance Agreement
Alternative Reinsurance Agreement,
and Agency Sales and Service Contract,
effective as of June 30,1993, and the
current (1993) Puerto Rican Reinsurance
Agreement, effective April 30,1993.

FOR FURTHER INFORMATION CONTACT:
Mari Dunleavy, Federal Crop Insurance
Corporation, U.S. Department of
Agriculture, Washington, DC 20250,
telephone (202) 254-6314.

SUPPLEMENTARY INFORMATION: The
Food, Agriculture, Conservation, and
Trade Act 0of 1990 (The 1990 Farm Act),
enacted on November 28,1990 (Pub. L.
101-624,104 Stat. 3359) amended the
Federal Crop Insurance Act (5 U.S.C.
1501 et seq.) to provide that beginning
with the 1992 reinsurance year, the
Federal Crop Insurance Corporation
shall revise its reinsurance agreements
to require an assumption of a greater
share of risk by reinsured companies.

This is necessary to provide FCIC
sufficient time to address issues and
changes for the 1994 Standard
Reinsurance Agreement, Alternative
Reinsurance Agreement, Agency Sales
and Service Contract, and Puerto Rican
Reinsurance Agreement consistent with
the direction provided by the 1990 Farm
Act.

Notice

Accordingly, The Federal Crop
Insurance Corporation (FCIC) herewith'
gives notice that it will terminate the
current (1993) Standard Reinsurance
Agreement, Alternative Reinsurance
Agreement, and Agency Sales and
Service Contract, effective as of June 30,
1993, and the current (1993) Puerto Rican
Reinsurance Agreement, effective April
30,1993.

Done in Washington, DC on November 16,
1992.

David Bracht,

Associate Manager, Federai Crop Insurance
Corporation.

[FR Doc. 92-28316 Filed 11-20-92; 8:45 am)
BILLING CODE 3410-08-M

Forest Service

Newspapers Used for Publication of
Legal Notice of Appealable Decisions
for Pacific Northwest Region, Oregon
and Washington

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: This notice lists the
newspapers that will be used by all
ranger districts, forests, and the
Regional Office of the Pacific Northwest
Region to publish legal notice of all
decisions subject to appeal under 36
CFR part 217. This action is necessary to
implement the Secretary of Agriculture’s
final rule amending die Forest Service
administrative appeal procedures, which
was signed on December 5,1990 and
was published in the Federal Register on
February 6,1991 (56 FR 4914). The
intended effect of this action is to inform
interested members of the public which
newspapers will be used to publish legal
notices of decisions, thereby allowing
them to receive constructive notice of a
decision, to provide clear evidence of
timely notice, and to achieve
consistency in administering the appeals
process.

dates: Publication of legal notices in the
listed newspapers will begin with
decisions subject to appeal that are
made on or after October 31,1992. The
list of newspapers will remain in effect
until April 1993 when another notice will
be published in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
james L. Schuler, Regional Appeals
Coordinator, Pacific Northwest Region,

Federal Register
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PO Box 3623, Portland, OR 97208-3623,
phone: (503) 326-2322.

SUPPLEMENTARY INFORMATION: On
December 5,1990 the Deputy Secretary
of Agriculture signed a final rule
amending the administrative appeal
procedures 36 CFR part 217 of the Forest
Service to require publication of legal
notice in a newspaper of general
circulation of all decisions subject to
appeal. This newspaper publication of
notices of decisions is in addition to
direct notice to those who have
requested notice in writing and to those
known to be interested and affected by
a specific decision.

The legal notice is to identify: the
decision by title and subject matter; the
date of the decision; the name and title
of the official making the decision; and
how to obtain copies of the decision. In
addition, the notice is to state the date
the appeal period begins is the day
following publication of the notice.

In addition to the principal newspaper
listed for each unit, some forest
supervisors and district rangers have
listed newspapers providing additional
notice of their decisions. The timeframe
for appeal shall be based on the date of
publication of the notice in the first
(principal) newspaper listed for each
unit.

The newspapers to be used are as
follows:

Pacific Northwest Regional Office

Pacific Northwest Regional Forester
decisions on Oregon National
Forests:

The Oregonian Portland, Oregon

Pacific Northwest Regional Forester
decisions on Washington National
Forests:

The Seattle Post-Intelligencer, Seattle,
Washington

Columbia Gorge National Scenic Area
Manager decisions:

The Oregonian, Portland Oregon

Newspapers providing additional notice
for Area Manager decisions:

Hood River News, Hood River,
Oregon

The Dallas Chronicle, Dallas, Oregon

Columbian, Vancouver, Washington

Oregon National Forests
Deschutes National Forest

Deschutes Forest Supervisors decisions:
The Bulletin, Bend, Oregon
Bend District Ranger decisions:
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The Bulletin, Bend, Oregon
Crescent District Ranger decisions:
The Bulletin, Bend, Oregon
Fort Rock District Ranger decisions:
The Bulletin, Bend, Oregon
Sister District Ranger decisions:
Sisters Nugget, Sisters, Oregon
Bend Pine Nursery Managers decisions:
The Bulletin, Bend, Oregon
Redmond Air Center Managers
decisions:
The Bulletin, Bend, Oregon

Fremont National Forest

Fremont Forest Supervisor decisions:
Herald and News, Klamath Falls,
Oregon
Newspapers providing additional notice
for Fremont Forest Supervisor
decisions:
Lake County Examiner, Lakeview,
Oregon
The Bulletin, Bend, Oregon
Bly District Ranger decisions:
Herald and News, Klamath Falls,
Oregon
Lakeview District Ranger decisions:
Lake County Examiner, Lakeview,
Oregon
Paisley District Ranger decisions:
Lake County Examiner, Lakeview,
Oregon
Silver Lake District Ranger decisions:
Herald and News, Klamath Falls,
Oregon
Newspaper providing additional notice
of Silver Lake decisions:
The Bulletin, Bend, Oregon

Malheur National Forest

Malheur Forest Supervisor decisions:
Blue Mountain Eagle, John Day,
Oregon
Bear Valley District Ranger decisions:
Blue Mountain Eagle, John Day,
Oregon
Bums District Ranger decisions:
Bums Times Herald, Bums, Oregon
Long Creek District Ranger decisions:
Blue Mountain Eagle, John Day,
Oregon
Prairie City District Ranger decisions:
Blue Mountain Eagle, John Day,
Oregon

Mt Hood National Forest

Mt Hood Forest Supervisor decisions:
The Oregonian, Portland, Oregon
Barlow District Ranger decisions:
The Oregonian, Portland, Oregon
Bear Springs District Ranger decisions:
The Oregonian, Portland, Oregon
Clackamas District Ranger decisions:
The Oregonian, Portland, Oregon
Columbia Gorge District Ranger
decisions:
The Oregonian, Portland, Oregon
Estacada District Ranger decisions:
The Oregonian, Portland, Oregon

Hood River District Ranger decisions:
The Oregonian, Portland, Oregon
Zigzag District Ranger decisions:
The Oregonian, Portland, Oregon

Ochoco National Forest

Ochoco Forest Supervisor decisions:
The Bulletin, Bend, Oregon
Newspapers providing additional notice
of Ochoco Forest Supervisor
decisions:
Bums Time/Herald, Bums, Oregon
Central Oregonian, Prineville, Oregon
Big Summit District Ranger decisions:
The Bulletin, Bend, Oregon
Crooked River National Grassland
District Ranger decisions:
The Bulletin, Bend, Oregon
Newspapers providing additional notice
of Grassland decisions:
Madras Pioneer, Madras, Oregon
Paulina District Ranger decisions:
The Bulletin, Bend, Oregon
Newspapers providing additional notice
of Paulina decisions:
Blue Mountain Eagle, John Day,
Oregon
Prineville District Ranger decisions:
The Bulletin, Bend, Oregon
Newspapers providing additional notice
of Prineville decisions:
Central Oregonian, Prineville, Oregon
Snow Mountain District Ranger
decisions:
The Bulletin, Bend, Oregon
Newspapers providing additional notice
of Snow Mountain decisions:
Bums Times/Herald, Bums, Oregon

Rogue River National Forest

Rogue River Forest Supervisor
decisions:

Mail Tribune, Medford, Oregon
Applegate District Ranger decisions:
Mail Tribune, Medford, Oregon

Ashland District Ranger decisions:
Mail Tribune, Medford, Oregon
Butte Falls District Ranger decisions:
Mail Tribune, Medford, Oregon
J. Herbert Stone Nursery Managers

decisions:
Mail Tribune, Medford, Oregon
Prospect District Ranger decisions:
Mail Tribune, Medford, Oregon

Siskiyou National Forest

Sisikiyou Forest Supervisor decisions:
Grants Pass Courier, Grants Pass,
Oregon
Chetco District Ranger decisions:
Curry CoastalPilot, Brookings,
Oregon
Galice District Ranger decisions:
Grants Pass Courier, Grants Pass,
Oregon
Gold Beach District Ranger decisions:
Curry County Reporter, Gold Beach,
Oregon
Illinois Valley District Ranger decisions:

L
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Grants Pass Courier, Grants Pass,
Oregon
Powers District Ranger decisions:
The World, Coos Bay, Oregon
Newspaper providing additional notice
of Powers decision:
Curry County Reporter, Gold Beach,
Oregon

Siuslaw National Forest

Siuslaw Forest Supervisor decisions:
Corvallis Gazette-Times, Corvallis,
Oregon
Alsea District Ranger decisions:
Corvallis Gazette-Times, Corvallis,
Oregon
Hebo District Ranger decisions:
Headlight Herald, Tillamook, Oregon
Mapleton District Ranger decisions:
Siuslaw News, Florence, Oregon
Oregon Dimes national Recreation Area
Manager decisions:
The World, Coos Bay, Oregon
Waldport District Ranger decisions:
Newport News Times, Newport,
Oregon

Umatilla National Forest

Umatilla Forest Supervisor decisions:
East Oregonian, Pendleton, Oregon
Heppner District Ranger decisions:
East Oregonian, Pendleton, Oregon
North Fork John Day District Ranger
decisions:
East Oregonian, Pendleton, Oregon
Pomeroy District Ranger decisions:
East Oregonian, Pendleton, Oregon
Walla Walla District Ranger decisions:
East Oregonian, Pendleton, Oregon

Umpqua National Forest

Umpqua Forest Supervisor decisions:
The News-Review, Roseburg, Oregon
Cottage Grove District Ranger decisions:
The News-Review, Roseburg, Oregon
Diamond Lake District Ranger decisions:
The News-Review, Roseburg, Oregon
North Umpqua District Ranger

= decisions:

The News-Review, Roseburg, Oregon
Tiller District Ranger decisions:

The News-Review, Roseburg, Oregon
Dorena Tree Improvement Center

Manager decisions:
The News-Review, Roseburg, Oregon

Wallowa-Whitman National Forest

Wallowa-Whitman Forest Supervisor
decisions:
Baker City Herald, Baker City,
Oregon
Baker District Ranger decisions:
Baker City Herald, Baker City,
Oregon
Eagle Cap District Ranger decisions:
Wallowa County Chieftain,
Enterprise, Oregon
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Hells Canyon National Recreational
Area Ranger decisions
Occurring in Oregon—
Wallowa County Chieftain
Enterprise, Oregon
Occurring in Idaho—
Lewiston Morning Tribune. Lewiston
1D
La Grande District Ranger decision
The Observer, La Grande, Oregon
Pine District Ranger decisions
Baker City Herald, Baker City
Oregon
Unity District Ranger decisions
Baker City Herald, Baker City,
Oregon
Wallowa Valley District Ranger
decisions:
Wallowa County Chieftain,
Enterprise, Oregon

Wi illamette National Forest

Willamette Forest Supervisor decisions:
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of Willamette Forest Supervisor
decisions:
Salem Statesman-Journal, Salem,
Oregon
Albany Democrat Herald, Albany,
Oregon
Blue River District Ranger decisions:
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of Blue River decisions:
Salem Statesman-Journal, Salem,
Oregon
Albany Democrat Herald, Albany,
Oregon
Detroit District Ranger decisions:
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of Detroit decisions:
Salem Statesman-Journal, Salem,
Oregon
Albany Democrat Herald, Albany,
Oregon
Lowell District Ranger decisions:
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of Lowell decisions:
Salem Statesman-Journal, Salem,
Oregon
Albany Democrat Herald, Albany,
Oregon
McKenzie District Ranger decisions:
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of McKenzie decisions:
Salem Statesman-Journal, Salem,
Oregon
Albany Democrat Herald, Albany,
Oregon
Oakridge District Ranger decisions:
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of Oakridge decisions:
Salem Statesman-Journal, Salem,
Oregon

Albany Democrat Herald Albany,
Oregon
Rigdon District Ranger decistons
Register-Guard. Eugene OregOD
Newspapers providing additional notice
of Rigdon decisions
Salem Statesman-fournal Salem.
Oregon
Albany Democrat Herald, Albany
Oregon
Sweet Home District Ranger decisions
Register-Guard, Eugene, Oregon
Newspapers providing additional notice
of Sweet Home decisions:
Salem Statesman-Journal, Salem,
Oregon
Albany DemocratHerald, Albany,
Oregon

Winema National Forest

Winema Forest Supervisor decisions:
Herald and News, Klamath Falls,
Oregon
Chemult District Ranger decisions:
Herald and News, Klamath Falls,
Oregon
Chiloquin District Ranger decisions:
Herald and News, Klamath Falls,
Oregon
Klamath District Ranger decisions:
Herald and News, Klamath Falls,
Oregon

Washington National Forests
Coleville National Forest

Colville Forest Supervisor decisions:
Statesman-Examiner, Colville, WA
Colville District Ranger decisions:
Statesman-Examiner, Colville, WA
Kettle Falls District Ranger decisions:
Statesman-Examiner, Colville, WA
Newport District Ranger decisions:
Newport Miner, Newport, WA
Republic District Ranger decisions:
Republic News Miner, Republic, WA
Sullivan Lake District Ranger decisions:
Newport Miner, Newport WA

Gifford Pinchot National Forest

Gifford Pinchot Forest Supervisors
decisions:
Columbian, Vancouver, Washington
Mt Saint Helens National Monument
Manager decisions:
Columbian, Vancouver, Washington
Mt. Adams District Ranger decisions:
Enterprise, White Salmon,
Washington
Packwood District Ranger decisions:
Chronicle, Chehalis, Washington
Randle District Ranger decisions:
Columbian, Vancouver, Washington
Wind River District Ranger decisions:
Columbian, vancouver, Washington

ML Baker-Snoqualmie National Forest

Mt. Baker-Snoqualmie Forest Supervisor
decisions: )
Seattle Post-Intelligencer, Seattle,
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Washington
Damngton Distnci Ranger decisions
Everett Herald. Everett Washington
Mt. Baker District Ranger decisions.
Skagit Valley Herald, Mt. Vernon.
Washington
North Bend District Ranger decisions
Valley Record, North Bend,
Washington
Skykomish District Ranger decisions:
Everett Herald, Everett, Washington
White River District Ranger decisions:
Enumclaw Courier Herald, Enuniclaw,
Washington

Okanagon National Forest

Okanagon Forest Supervisor decisions:
Omak Chronicle, Omak, Washington
Tonasket District Ranger decisions:
The Gazette-Tribune, Oroville,
Washington
Twisp District Ranger decisions:
Methow Valley News, Twisp,
Washington
Winthrop District Ranger decisions:
Methow Valley News, Twisp,
Washington

Olympic National Forest

Olympic Forest Supervisor decisions:
The Olympian, Olympia, Washington
Newspapers providing additional notice
for Olympic Forest Supervisor
decisions:
Mason CountyJournal, Shelton,
Washington
Daily World, Aberdeen, Washington
Pennisula Daily News, Port Angeles,
Washington
Bremerton Sun, Bremerton,
Washington
Hood Canal District Ranger decisions:
Mason CountyJournal, Shelton,
Washington
Quilicene District Ranger decisions:
Pennisula Daily News, Port Angeles,
Washington
Newspaper providing additional notice
for Quilicene decisions:
Bremerton Sun, Bremerton,
Washington
Quinault District Ranger decisions:
The Daily World, Aberdeen,
Washington
Soleduck District Ranger decisions:
The Forks Forum, Folks, Washington

Wenatchee National Forest

Wenatchee Forest Supervisor decisions:
The Wenatchee World, Wenatchee,
Washington
Newspaper providing additional notice
for Wenatchee Forest Supervisor
decisions:
The Yakima Herald-Republic,
Yakima, Washington
Chelan District Ranger decisions:
The Wenatchee World, Wenatchee,
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Washington
Newspaper providing additional notice
for Chelan decisions:
The Yakima Herald-Republic,
Yakima, Washington
Cle’Eluro District Ranger decisions
The Wenatchee World. Wenatchee.
Washington
Newspaper providing additional notice
for Cle Glam decisions*
The Yakima Herald-Republic.
Yakima, Washington
Entiat District Ranger decisions;
The Wenatchee World. Wenatchee.
Washington
Newspaper providing additional notice
for Entiat decisions:
The Yakima Herald-Republic,
Yakima, Washington
Lake Wenatchee District Rgmger
decisions
The Wenatchee World. Wenatchee.
Washington
Newspaper providing additional notice
for Lake Wenatchee decisions*
The Yakima Herald-Republic.
Yakima, Washington
Leavenworth District Ranger decisions.
The Wenatchee World, Wenatchee,
Washington
Newspaper providing additional notice
for Leavenworth decisions*
The Yakima Herald-Republic,
Yakima, Washington
Naches District Ranger decisions.
The Wenatchee World, Wenatchee,
Washington
Newspaper providing additional notice
for Naches decisions:
The Yakima Herald-Republic,
Yakima, Washington

Dated: November17,1992.
Nancy Graybeal,
Acting RegionalForester.
[FR Doc. 92-28324 Filed 11-20-92; 8:45am)]
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DEPARTMENT OF COMMERCE

International Trade Administration
fA-475-601J

Brass Sheetand Strip From lItaly; Final
Results of Antidumping Duty
Administrative Review

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice of final results of

antidumping duty administrative review.

SUMMARY: On September 3,1992, the
Department of Commerce published the
preliminary results of its administrative
review of the antidumping duty order on
brass sheet and ship from ltaly (57 FR

40433). The review covered shipments of
one manufacturer/exporter to die
United States of the subject
merchandise. Europa Metalli-LMI S.p.A.
(LMI), during the period from March 1.
1991 through February 29.1992

We received comments from the
respondent and the petitioners,
however, we have not changed the final
results from those presented in our
preliminary results of review
EFFECTIVE DATE: November 23. 1992.

FOR FURTHER INFORMATION CONTACT:
Cherie Rusnak or Linda L Pasden,
Office of Agreements Compliance,
import Administration, international
Trade Administration. US. Department
of Commerce. Washington DC 20230;
telephone (202) 482-0194
SUPPLEMENTARY INFORMATION:

Background

On September 3.1992. the Department
of Commerce (the Department)
published in the Federal Register the
preliminary results of its administrative
review of die antidumping duty order on
brass sheet and strip from ltaly (57 FR
40433). The Department has now
completed this administrative review in
accordance with section 751 of the Tariff
Act of 1930, as amended (“the Act*).

Scope of the Review

Imports covered by this review are
shipments of brass sheet and strip, other
than leaded brass and tin brass sheet
and strip, from Italy. The chemical
composition of the products under
investigation is currently defined in the
Copper Development Association
(C.D.A.) 200 series or the Unified
Numbering System (U.N.S.) C20000
series. Products whose chemical
composition are defined by other C.D.A.
or U-N.S. series are not covered by these
reviews. The physical dimensions of the
products covered by these reviews are
brass sheetand strip of solid rectangular
cross section, over 0.006 inch (0.15
millimeter) but not over 0,188 inch (4.8
millimeters) in finished thickness or
gauge, regardless of width, whether
coiled, wound on reels (traverse wound),
or ctrt-to-length. These products are
currently classified under die
Harmonized Tariff System (HTS) item
numbers 7409.21.00.50,7409.21.00.75,
7409.21.00.90, 7409.29.00.50, 7409.29.00.75,
and 7409.29.00.90. HTS item numbers are
provided for convenience and customs
purposes. The written product
description remains dispositive.

The review covers one manufacturer/
exporter to the United States of the
subject merchandise, LMI, and the
period March 1,1991 through February
29,1992. LMI did not respond to the
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Department's questionnaire. Therefore,
we used best information available for
assessment of antidumping duties and
cash deposit purposes. Best information
available is the highest rate for LMI
from any previous administrative review
or the original investigation, which is
9.49 percent-

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results of the review. We
received timely comments from
respondent, LMI, and the petitioners,
Outokumpu American Brass, Hussey
Copper Ltd.. The Miller Company, Olin
Corporation-Brass Group, Revere
Copper Products, Inc., International
Association of Machinists and
Aerospace Workers, International
Union-Allied Industrial Workers of
America (AFL-CIO), Mechanics
Educational Society of America (Local
56), and die United Steelworkers of
America (AFL-CIO/CLC).

Comment 1: LMI argues that the
Department should have used the
margin from the original investigation as
best information available (BIA)
because this was the only information
that was verified. LMI believes that the
margin in the first review, which was
used as BIA, would have been lower
had there been a verification. Therefore,
LMI requests that the Department use
the lower, verified rate, for the final
results of review.

Petitioners agree with the
Department's choice of the highest BIA
because LMI refused to respond to the
Department's questionnaire.

Departments Position: As noted in
the preliminary results of review (57 FR
40433), LMI did not respond to the
Department’s questionnaire. As a result,
the Department used best information
available (BIA). In determining what
rate to use as BIA, the Department
follows a two-tiered methodology,
whereby die Department may assign
lower rates for those respondents who
cooperated in these proceedings and
rates based on more adverse
assumptions for those respondents who
did not cooperate (Final Determination
of Sales at Less Than Fair Value:
Aspheric Opthamoscopy Lenses from
Japan), 57 FR 6703,6704 (February 27,
1992). Accordingly, with the
Department’s two-tiered BIA
methodology outlined in the Final
Results of Antidumping Duty
Administrative Review: Antifriction
Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof from
Germany, etal 56 FR 31705, (July 11,
1991), when a company refuses to
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cooperate with the Department or
otherwise significantly impedes these
proceedings, we have used as BIA the
higher of: (1) The highest of the rates
found for any firm for the same class or
kind of merchandise in the same country
of origin in the less than fair value
investigation (LTFV) or (2) the highest
rate found in Uiis or a previous review
for the same class or kind of
merchandise in the same country of
origin. Because LMI refused to cooperate
and because no other firm was
investigated or covered in this review or
previous reviews, we used the highest
rate for LMI from a previous review as
BIA.

Moreover, LMI’s assertion that the
first review rate would have been lower
had the Department conducted
verification is unsupported and without
merit.

Final Results of the Review

After analysis of the comments
received, we determine that our final
results have not changed from the
preliminary results. Therefore, the
antidumping duty margin remains 9.49
percent for LMI for the period March 1,
1991 through February 29,1992,

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions directly to the
Customs Service.

Furthermore, the following deposit
requirements will be effective upon
publication of this notice of final results
of administrative review for all
shipments of the subject merchandise,
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(1) of the Tariff Act: (1) The cash
deposit rate for the reviewed company
will be as outlined above: (2) For
previously reviewed or investigated
companies not listed above, the cash
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original less-than-fair-
value investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of the
merchandise; and, (4) the cash deposit
rate for all other manufacturers or
exporters will be 4.70 percent. This rate
represents the highest rate for any firm
(whose shipments to the United States
were reviewed) in the most recent
administrative review, other than those
firms receiving a rate based entirely on
best information available. These
deposit requirements, when imposed,

shall remain in effect until the
publication of the next administrative
review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to file
a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period. Failure
to comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act of (19 U.S.C. 1675(a)(1))
and 19 CFR 353.22.

Dated: November 17,1992.
Rolf Th. Lundberg,
Acting AssistantSecretaryfor Import
Administration.
[FR Doc. 92-28393 Filed 11-20-92; 8:45 am]
BILLING CODE 3510-DS-M

[A-122-050]

Racing Plates (Aluminum Horseshoes)
From Canada; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: International Trade
Administration, Commerce.

action: Preliminary results of
antidumping duty administrative review.

SUMMARY: In response to a request from
an interested party, the Department of
Commerce is conducting an
administrative review of the
antidumping finding on racing plates
(aluminum horseshoes) from Canada.
The review covers one manufacturer/
exporter of this merchandise to the
United States, Equine Forgings Ltd., and
the period February 1,1991, through
January 31,1992. We preliminarily
determine the dumping margin to be de
minimis. Interested parties are invited to
comment on these preliminary results.
EFFECTIVE DATE: November 23,1992.
FOR FURTHER INFORMATION CONTACT:
Dana Mermelstein, Anne D’Alauro, or
Maria MacKay, Office of Countervailing
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230;
telephone: (202) 482-0984, (202) 482-
1487, or (202) 482-0395, respectively.
SUPPLEMENTARY INFORMATION:

Background

On January 31,1992, the Department
of Commerce (“the Department”)
published a notice of “Opportunity to
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Request an Administrative Review” (57
FR 3740) of the antidumping finding on
racing plates (aluminum horseshoes)
from Canada (39 FR 7579; February 27,
1974). On February 18,1991, Equine
Forgings Ltd., a Canadian producer,
requested an administrative review of
the antidumping finding. We initiated
the review, covering the period February
1,1991, through January 31,1992, on
March 16,1992 (57 FR 9104). The
Department is now conducting this
review in accordance with section 751 of
the Tariff Act of 1930, as amended (the
Act).

Scope of the Review

Imports covered by the review are
shipments of racing plates (horseshoes)
that are made of aluminum, may have
cleats or caulks, and come in a variety
of sizes. They are used on race horses,
polo, jumping, hunting and other
performing horses, as differentiated
from pleasure and work horses. During
the review period such merchandise was
classifiable under Harmonized Tariff
Schedule (HTS) item number 7616.90.00.
The HTS item number is provided for
convenience and Customs purposes. The
written description remains dispositive.

The review covers one manufacturer/
exporter, Equine Forgings Ltd., of
Canadian racing plates (aluminum
horseshoes) and the period February 1,
1991, through January 31,1992,

United States Price

In calculating United States prices, the
Department used purchase price, as
defined in section 772(b) of the Act,
since sales to the first unrelated
purchaser were made prior to
importation and exporter’s sales price
was not otherwise indicated. Purchase
price was based on the packed f.0.b.
price to unrelated purchasers in the
United States. We made deductions,
where appropriate, for inland freight,
U.S. duty, brokerage/handling charges,
and discounts. We made an addition to
U.S. price for Canadian Federal Sales
Tax which was not collected by reason
of the exportation to the United States.
No other adjustments were claimed or
allowed.

Foreign Market Value

In calculating foreign market value,
we used home market price, as defined
in section 773 of the Act, since sufficient
guantities of such or similar
merchandise were sold in the home
market to provide a basis for
comparison. Home market price was
based on the packed f.0.b. price to
unrelated purchasers in Canada, with
appropriate deductions for inland
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freight, discounts, and rebates. We
made a circumstance-of-sale adjustment
for the differences in credit and the
Canadian Federal Sales Tax.

Preliminary Results of the Review

As a result of our comparison of
United States price to foreign market
value, we preliminarily determine that
the following margin exists:

Manufacturer/ Period Margin
exporter ég%rt)
Equine Forgings
[R7C I 02/01/91-01/31/92 0.04

Parties to the proceeding may request
disclosure and interested parties may
request a hearing not later than 10 days
after the date of publication of this
notice. Interested parties may submit
written arguments in case briefs on
these preliminary results within 30 days
of the date of publication. Rebuttal
briefs, limited to arguments raised in
case briefs, may be submitted seven
days after the scheduled date for
submission of case briefs. Copies of
case and rebuttal briefs must be served
on interested parties in accordance with
19 CFR 353.38(e).

The Department will publish the final
results of die administrative review
including the results of its analysis of
issues raised in any case or rebuttal
briefs or at a hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentage
stated above. Hie Department will issue
appraisement instructions on this
exporter directly to the Customs Service.

Furthermore, the following deposit
requirements will be effective for all
shipments of the subject merchandise,
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) The
cash deposit rate for the reviewed
company will be that rate established in
the final results of this administrative
review; (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate wiil continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, Or the original
less-than-fair-value investigation, but
the manufacturer is, the cash deposit
rate will be the rate established for the
most recent period for the manufacturer

of the merchandise; and (4) the cash
deposit rate for all other manufacturers
or exporters will be the "all other" rate
established in the final results of this
administrative review. This rate
represents die highest rate for any firm
with shipments in this administrative
review, other than those firms receiving
a rate based entirely on best information
available.

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR 353.25
to file a certificate regarding the
reimbursement of antidumping duties
prior to the liquidation of the relevant
entries during this review period. Failure
to comply with this requirement could
resultin the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of die Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22,

Dated: November 17,1992.
Rolf Th. Lundberg, Jr.,
Acting AssistantSecretaryfor Import
Administration.
[FR Doc. 92—26397 Filed 11-20-92; 8:45 am]
BILLING CODE 3510-DS-M

Applications for Duty-Free Entry of
Scientific Instruments

Pursuantto section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966
(Public Law 89-651); 80 Stat. 897; 15 CFR
301, we invite comments on the question
of whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
subsections 301.5(a) (3) and (4) of the
regulations and be filed within 20 days
with the Statutory Import Programs
Staff, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5pm. in room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW,, Washington, DC.

DocketNumber: 92-141. Applicant:
Environmental and Occupational Health
Sciences Institute, 681 Frelinghuysen
Road, P.O. Box 1179, Piscataway, NJ
08855-1179. Instrument: Inductively
Coupled Plasma Mass Spectrometer,
Model VG PlasmaQuad. Manufacturer:
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VG Instruments, United Kingdom.
Intended Use: The instrument will be
used for studies of toxic and hazardous
metals and their interaction with the
environment to determine tee extant of
metal contamination in some
ecosystems at ultra-trace levels.
Application Received by Commissioner
ofCustoms: September 15,1992.

Docket Number:92-149. Applicant
University of Georgia, Athens, GA
30602. Instrument Gas-Source Isotope-
Ratio Mass Spectrometer, Model MAT
252. Manufacturer: Fmnigan-MAT Corp.,
Germany. Intended Use: Hie instrument
will be used for studies of a variety of
geological materials, including rock
samples from seafloor hydrothermal
systems, ore deposits, and igneous and
metamorphic environments. The
objectives of the research will include
determining the temperature of ore
deposition, the variations in fluid
composition during ore genesis, and tee
variations of fluid compositions during
igneous or metamorphic processes
related to ore genesis. In addition, tee
instrument will be used for educational
purposes in at least three courses:
Geology 631: Metallic Ore Deposits,
Geology 611: Principles of Geochemistry
and Geology 803: Stable Isotope
Geochemistry Seminar. Application
Received by Commissioner of Customs:
October 2,1992,

Docket Number: 92-150. Applicant
University of California, Los Alamos
National Laboratory, P.O. Box 990, Los
Alamos, NM 87545. Instrument UHV
Scanning Tunneling Microscope, Model
STM-1. Manufacturer: Omicron
Associates/Omicron Vakuumphysik
GmbH, Germany. Intended Use: Hie
instrument will be used for studies of
refractory metals, gold, copper, and
silver. Experiments will consist of
ultrahigh vacuum sample and probe tip
introduction, ion beam tip milling and
subsequent transfer to the STM for
nanometer scale feature milling and
STM imaging on an atomic scale.
Application Received by Commissioner
of Customs: October 2,1992.

Docket Number: 92-151. Applicant:
The University of Connecticut,
Department of Linguistics, 341 Mansfield
Road, Storrs, CT 06269-1145. Instrument
Eye Position Meter, Model 6500.
Manufacturer: Skalar Medical b.v., The
Netherlands. Intended Use: The
instrument will be used to measure local
processing difficulties people experience
in reading connected text as it unfolds.
Measuring the duration of subjects*
fixations on particular portions of text,
determines which properties of text are
most difficult. Application Received by
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Commissioner of Customs: October 7,
1992.

Docket Number: 92-152. Applicant:
U.S. Department of Energy, Argonne
National Laboratory, 9700 South Cass
Avenue, Argonne, EL60439. Instrument:
Inductively Coupled Plasma Mass
Spectrometer, Model VG PlasmaQuad.
Manufacturer: VG Instruments, United
Kingdom. Intended Use: The instrument
will be used to characterize the
concentration and isotopic distribution
of minor and trace elemental
constituents in soil and water
(environmental samples), ceramics (e.g.,
high-temperature superconductors),
metals (i.e., alloys having unique
metallurgical properties), and geologic
materials (minerals, ores and
hydrological fluids). Application
received by Commissioner of Customs:
October 8,1992.

Docket Number: 92-153. Applicant:
lowa State University of Science and
Technology, Purchasing Department,
2nd Floor Physical Plant Building, Ames,
LA 50011. Instrument: Short Lifetime and
Steady State Wide Wavelength
Spectrofluorimeter System, Model FL
900. Manufacturer: Edinburgh
Instruments Ltd., United Kingdom.
Intended Use: The instrument will be
used to study the fluorescence and
phosphorescence of organic molecules
in a variety of projects related to organic
photochemistry. Application Received
by Commissioner of Customs: October 8,
1992.

Docket Number: 92-154. Applicant:
Yale University School of Medicine,
Section of Neurobiology, 333 Cedar
Street, New Haven, CT 06510.
Instrument: Electron Microscope, Model
JEM-1010. Manufacturer: JEOL, Ltd.,
Japan. Intended Use: The instrument
will be used for research on the
neuronal organization and development,
using rodent and primate brain tissue. In
addition, the instrument will be used to
train graduate students and postdoctoral
fellows in the training program of the
Section of Neurobiology. Application
Received by Commissioner o f Customs:
October 9,1992.

Docket Number: 92-155. Applicant:
The Johns Hopkins University, School of
Medicine, The Johns Hopkins Hospital,
room 355, Woods/Wilmer, 600 N. Wolfe
Street, Baltimore, MD 21287-9131.
Instrument: Linear Motion Stimulator.
Manufacturer: Linear Motors Limited,
United Kingdom. Intended Use: The
instrument will be used for studies of
the mechanisms underlying
compensation and adaptation for the
disorders of inner ear vestibular
mechanisms that arise from disease or
trauma. In addition, the instrument will
be used to train a number of physicians

and scientists who will treat and study
patients with brain and inner ear
disorders. Application received by
Commissioner of Customs: October 9,
1992.

Docket Number: 92-156. Applicant:
Kansas State University, Department of
Physics, J.R. Macdonald Laboratory,
Cardwell Hall, Manhattan, KS 66506-
2604. Instrument: Electron Cyclotron
Resonance lon Source. Manufacturer:
Institut fur Kemphysik, Germany.
Intended Use: The instrument will be
used to supply one of the two beams
needed for the study of ion-ion collisions
which provides important information
on both the fundamental physics of such
collisions and on the relative importance
of these collisions in plasmas and ion
beams. In addition, the instrument will
be used for educational purposes in the
courses: Physics 899->-Master8 Research
in Physics and Physics 999—Doctoral
Research in Physics. Application
Received by Commissioner of Customs:
October 13,1992,

Frank W. Creel,

Director, Statutory ImportPrograms Staff.
[FR Doc. 92-28396 Filed 11-20-92; 8:45 am]
BILUNG CODE 3510-DS-M

Notice of Applications for Duty-Free
Entry of Scientific Instruments

Purusant to section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651); 80 Stat. 897; 15 CFR part 301,
we invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
subsections 301.5(a) (3) and (4) of the
regulations and be filed within 20 days
with the Statutory Import Programs
Staff, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5 p.m. in room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, DC.

Docket Number: 92-157. Applicant:
The Ohio State University, Department
of Biochemistry, 484 West 12th Avenue,
Columbus, OH 43210-1292. Instrument:
Micro Stopped-flow Spectrophotometer
System, Model SF-61AX. Manufacturer:
Hi-Tech Scientific Ltd., United Kingdom,
Intended Use: The instrument will be
used for studies of oxidation-reduction
processes including electron-transfer
mechanisms proteins which utilize
vitamin B2 (riboflavin and its
derivatives) as a cofactor, flavin
cofactor binding and dissociation

Federal Register / Vol. 57, No. 226 / Monday, November 23, 1992 / Notices

kinetics, and reaction kinetics of various
flavoenzyme systems with the intent to
solve structure-function relationships
and reaction mechanisms. Application
Received by Commissioner of Customs:
October 13,1992.

Docket Number: 92-158. Applicant:
Institute of Arctic and Alpine Research,
University of Colorado, Boulder,
Campus Box 450, Boulder, CO 80309-
0450. Instrument: Isocarb Automatic
Carbonate Preparation System, Model
PS/004. Manufacturer: VG Isotech,
United Kingdom. Intended Use: The
instrument will be used to convert the
carbon and part of the oxygen in
calcium carbonate to carbon dioxide for
measurement of carbon-13 to carbon-12
and oxygen-18 to oxygen-16 ratios,
carbon and oxygen isotopic ratios in
calcium carbonate are used primarily for
deducing paleo-climatic information.
Application Received by Commissioner
of Customs: October 15,1992.

Docket Number: 92-159. Applicant:
The Pennsylvania State University, 134
Materials Research Laboratory,
University Park, PA 16802. Instrument:
Thin-Film Sputtering System, Model
SPC-350. Manufacturer: Anelva
Corporation, Japan. Intended Use: The
instrument will be used for studies of
the ferroelectric, piezoelectric, and
electrostrictive properties of lead
zirconate-titanate (PZT) and lanthanum-
doped PZT thin films. The objectives of
the investigations are to develop
techniques for preparing non-volatile
ferroelectric random access memory
devices, thin-film transducers, and
actuators. In addition, the instrument
will be used to demonstrate growth of
thin film ferroelectric materials to
students in order to facilitate better
understanding of these materials and
their properties. Application Received
by Commissioner o f Customs: October
20,1992.

Docket Number: 92-160. Applicant:
Rutgers University, Institute of Marine
and Coastal Sciences, Blake Hall, Room
102, Cook Campus, New Brunswick, NJ
08903. Instrument: Inshore Minicorer.
Manufacturer: Bowers & Connelly
Precision Engineers, United Kingdom,
Intended Use: The instrument will be
used in a variety of benthic infaunal
research studies that will be conducted
at LEO-15, an offshore coastal site in
Bamegat Bay; Great Bay and Delaware
Bay. Application Received by
Commissioner of Customs: October 20,
1992.

Docket Number: 92-161. Applicant:
State University of New York, Research
Foundation, Stony Brook, NY 11794.
Instrument: Moire Interferometry U-V
Set and Accessories. Manufacturer:
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Shanghai Machinery and Equipment
Import and Export Corporation, China.
Intended Use: The instrument will be
used for teaching students the technique
of moire interferometry for measuring
stress/strain in materials and structures.
Application Received by Commissioner
of Customs: October 23,1992.

Docket Number: 92-162. Applicant:
University of California, Los Alamos
National Laboratory, P.O. Box 990, Los
Alamos, NM 87545. Instrument: Glow
Discharge Mass Spectrometer System,
Model CONCEPT. Manufacturer: Kratos
Analytical Incorporated, United
Kingdom. Intended Use: The instrument
will be used for studies of a variety of
solid inorganic materials, both metals
(conductors) and non-conducting
powders. Typical materials would be
plutonium metal, uranium metal,
uranium oxides, boron oxides and other
materials associated with numerous
laboratory programs. The instrument
will be used to develop techniques for «
the impurity analysis of solid materials
that will greatly improve and expand
existing capabilities. Application
Received by Commissioner o f Customs:
October 23,1992.

Docket Number: 92-163. Applicant:
West Virginia University, Chemistry
Department, Prospect Street,
Morgantown, WV 26506-6045.
Instrument: Micro Stopped-flow
Spectrophotometer/Fluorimeter System,
Model SF-61AF. Manufacturer: Hi-Tech
Scientific, United Kingdom. Intended
Use: The instrument will be primarily
used following reactions of sulfur
compounds and oxyhalogen species.
Experiments will include converting
sulfur compounds from the harmful
dioxides that cause pollution to the
relatively harmless sulfates. Application
Received by Commissioner of Customs:
October 23,1992.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 92-28394 Filed 11-20-92; 8:45 am]
BILUNG CODE 3510-DS-M

Rutgers University, et al.; Notice of
Consolidated Decision on Applications
for Duty-Free Entry of Scientific
instruments

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897; 15 CFR 301).
Related records can be viewed between
8:30 a.m. and 5 p.m. in room 4211, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC.

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 92-080. Applicant:
Rutgers University, New Brunswick, NJ
08903. Instrument: Fluorometer, Model
Aquatracka MK Ill. Manufacturer.
Chelsea Instruments Ltd., United
Kingdom. Intended Use: See notice at 57
FR 30470, July 9,1992. Reasons: The
foreign instrument provides a log scale
for sensitivity at low chlorophyll levels
and changeable filters (220 to 950 nm
range.)

Docket Number: 92-081. Applicant:
U.S. Department of Agriculture, Ames,
LA 50011. Instrument: Mass
Spectrometer System, Model Delta S.
Manufacturer. Finnigan, Germany.
Intended Use: See notice at 57 FR 30471,
July 9,1992. Reasons: The foreign
instrument provides: Computer-
controlled autosampling and operation,
(2) guaranteed performance
specifications for acetanilide and (3)
internal precision of 0.006 per mil for 100
bar pi samples of CO2.

Docket Number: 92-084. Applicant:
Washington University, St. Louis, MO
63130. Instrument: Myograph-
Transducers, Electronic Display Box,
Model 440A. Manufacturer. JP Trading,
Denmark. Intended Use: See notice at 57
FR 30471, July 9,1992. Reasons: The
foreign instrument provides: (1) A force
range to 150 mN, (2) controlled
temperature to 50°C and (3) positioner
range of 10 mm.

Docket Number: 92-088. Applicant:
U.S. Department of Commerce, Beaufort,
NC 28516-9722. Instrument: Electronic
Digital Fish Measuring Board.
Manufacturer. Limnoterra Atlantic Inc.,
Canada. Intended Use: See notice at 57
FR 40435, September 3,1992. Reasons:
The foreign instrument provides in situ
measurements of fish length with
simultaneous logging of ancillary data
which can be down-loaded to a PC on
return from the field.

Docket Number. 92-091. Applicant:
Virginia Polytechnic Institute and State
University, Blacksburg, VA 24061-0308.
Instrument: Micro Stopped-Flow
Spectrophotometer. Manufacturer. Hi-
Tech Scientific, United Kingdom.
Intended Use: See notice at 57 FR 40435,
September 3,1992. Reasons: The foreign
instrument provides a completely air
free system and independent
temperature control of reservoirs and
syringes.

Docket Number. 92-098. Applicant.
Emory University, Atlanta GA 30322.
Instrument: Mass Spectrometer, Model
SX102/SX102/E. Manufacturer. Jeol,
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Japan. Intended Use: See notice at 57 FR
40436, September 3,1992. Reasons: The
foreign instrument provides: (1) Four-
sector tandem design, (2) high-energy
collision induced dissociation, (3)
resolution to 60 000, (4) scan speed to 0.1
second and (5) mass range to 2400 at 10
kV.

Docket Number. 92-099. Applicant:
Boston College, Chestnut Hill, MA
02167. Instrument: EPR Spectrometer,
Model ECS 106. Manufacturer. Bruker
Instruments Inc., Germany. Intended
Use: See notice at 57 FR 39394, August
31,1992. Reasons: The foreign
instrument provides capability for
computer-controlled EPR spectra with a
magnetic field range of 0 to 5000 gauss
and a radio frequency of 9.0 GHz.

The National Institutes of Health
advises in its memoranda dated
September 11,1992 that (1) the
capabilities of each of the foreign
instruments described above are
pertinent to each applicant’s intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value for the intended use of
each instrument.

We know of no other instrument or
apparatus being manufactured in the
United States which is of equivalent
scientific value to any of the foreign
instruments.

Frank W. Creel,
Director, Statutory ImportPrograms Staff.
[FR Doc. 92-28395 Filed 11-20-92; 8:45 am]

BILLING CODE 3510-DS-M

National institute of Standards and
Technology

Government Owned Inventions
Available for Licensing

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice of Government Owned
Inventions Available for Licensing.

summary: The inventions listed below
are owned by the U.S. Government, as
represented by the Department of
Commerce, and are available for
licensing in accordance with 35 U.S.C.
207 and 37 CFR part 404 to achieve
expeditious commercialization of results
of federally funded research and
development.

FOR FURTHER INFORMATION CONTACT:
Technical and licensing information on
these inventions may be obtained by
writing to: Bruce E. Mattson, National
Institute of Standards and Technology,
Office of Technology
Commercialization, Division 222,
Building 221, room B256, Gaithersburg,
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Maryland 20899; Fax; 301-869-2751. Any
request for information should include
the NIST Docket No. for the relevant
invention(s) as indicated below.
SUPPLEMENTARY INFORMATION: The
inventions available for licensing are;

NIST Docket No. 87-4)28

Title: “High-Tc Superconducting Unit
Having Low Contact Surface
Resistivity and Method of Making”

Description: A general method of
making a low resistivity contact to a
high Tc superconductor by forming a
contact pad on the surface of a
substantially non-degraded oxide
superconductor by depositing a noble
metal on the surface. This allows the
making of a contact between a
superconductor and a normal
conducting material, such as an
interconnect or electric lead, which
minimizes voltage and heat generation
at the contact. The patent also
describes a method for making high-
Tc superconductor contacts with a
contact resistivity in the range below
1000 microhms per square centimeter.
The method applies to fabrication of
both ex-situ and in-situ processed
high-Tc contacts. (See also NIST
Docket No. 88-040.)

NIST Docket No. 87-4)29

Title: "High-Tc Superconducting Unit
Having Low Contact Surface
Resistivity”

Description: This patent includes the
method described in NIST Docket No.
87-
in oxygen at temperatures up to 700
degrees Celsius. Surface contact
resistivities down to about 0.0001
microhms per square centimeter are
established using this method. The
method is extended to include rare-
earth oxide superconductors based on
thallium and bismuth, as well as
yitrium. (See also NIST Docket No.
88- 041)

NIST Docket No. 88-038

Title: "A System For Detecting
Transition and Rare Earth Elements In
a Matrix”

Description: A process which provides
for the detection of transition
elements and/or rare earth elements
in an aqueous sample which also
contains high concentrations of alkali
and alkaline earth metals. The process
is particularly effective for
determination of transition elements
and/or rare earth elements in sea
water, industrial waste streams,
biological fluids and biological
samples. A major advantage of this
process is that it permits isolation and
concentration of transition elements

028 plus annealing the contact unit

and/or rare earth elements as a class,
followed by chromatographic
separation in a continuous process.
(See also NIST Docket No. 92-003.)

NIST Docket No. 88-040

Title: "High-Tc Superconducting Unit
Having Low Contact Surface
Resistivity”

Description: A contact unit formed
between a substantially non-degraded
surface of a high-Tc superconductor
oxide and a noble metal, which
enables electric conduction at high
density. The patent generally
describes such superconducting
contacts having contact resistivity
less than approximately 1000
microhms per square centimeter. The
noble metal can be deposited by
techniques that include sputtering or
evaporation. Lead attachment to the
contact can be accomplished by
techniques that include wire bonding
or soldering. (See also NIST Docket
No. 87-028.)

NIST Docket No. 88-041

Title: “High-Tc Superconductor Contact
Unit Having Low Interface
Resistivity”

Description: A contact unit formed from

a high-Tc superconductor oxide and a
noble metal with a specific contact
resistivity that includes a range
between 0.01 microhms per square
centimeter and 0.0001 microhms per
square centimeter. This enables die
transmission of electric current
through the contact at very high
current density and low impedance.
Also described is a contact unit
formed from a high-Tc superconductor
oxide and a noble metal, and
annealed in oxygen to achieve contact
resistivities that include a range
between 0.01 microhms per square
centimeter and 0.0001 microhms per
square centimeter. The oxygen
annealing of the contact unit is
preferably carried out at temperatures
less than 700 degrees Celsius for a
time less than 1 hour. (See also NIST
Docket No. 87-029.)

NIST Docket No. 91-4)18

Title: "Process for Forming Alloys in situ
in Absence of Liquid-phase Sintering”

Description: A method of preparing
oxide-free alloys for use in dental
applications. These alloys are
expected to provide better
biocompatibility than those produced
by currently used methods. The oxide-
free alloys may be compacted without
the addition of a liquid sintering agent
and at a temperature below the
melting point of the alloy.

NIST Docket No. 92-001
Title: "Intermetallic Thermocouples”
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Description: An intermetallic film
thermocouple has an amorphous
phase and a Seebeck coefficient
above 900 micro volts per degree
Celsius. The thermocouples can be
prepared by vapor-depositing an
intermetallic and quenching the
resulting intermetallic film. Such
intermetallic thermocouples are useful
in devices such as microcalorimeters,
flow meters and general temperature
measurement instruments.

NIST Docket No. 92-003

Title: "Apparatus for Detecting
Transition and Rare Earth Elements in
a Matrix”

Description: Apparatus for the detection
of transition elements, rare earth
elements, or both, in aqueous samples,
together with alkaline earth metals,
alkali metals, or both. A major
advantage of this apparatus is that it
permits isolation and concentration of
transition elements and/or rare earth
elements as a class, followed by
chromatographic separation in a
continuous process. The system is
particularly effective for
determination of transition elements
and/or rare earth elements in sea
water, industrial waste streams,
biological fluids and biological
samples. (See also NIST Docket No.
88-038.)

NIST Docket No. 92-006

Title: "Bi-Flow Expansion Device”

Description: An expansion device for
heat pumps or other apparatus where
fluid travel is reversed with different
required flow rates in each direction.
The device changes the mass flow
rate of refrigerant through the
expansion device when the direction
of refrigerant flow is changed.

NIST Docket No. 92-030

Title: “Method and Apparatus for
Detecting Guided Leaky Waves in
Acoustic Microscopy”

Description: A device and method for
non-destructive examination of an
interface within « body between two
separate elements of the body. From
the image created one can determine
certain characteristics of the interface
such as the quality of the bonding
between the two materials. For
example, the invention would allow
the examination of the interface
between a rod of one metal embedded
in another metal or between a metal
and a ceramic. An acoustic
microscope transmits ultrasonic
waves at an angle to the sample and
the interface. An acoustic receiver is
then used to receive the leaky waves
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from the interface. These signals are
then used to create the image.

NIST Docket No. 92-054

Title: “Liposome Immunoanalysis”

Description: “Liposome
Immunoanalysis", relates to the use of
liposomes in an immunoanalysis
method with a flow injection analysis
system. This application describes a
method of immunoanalysis combining
immobilized immunochemistry with
flow injection analysis and employing
liposomes as carriers of detectable
reagents. The liposomes are modified
on their surface with analytical
reagents and carry in their internal
volume a very large number of
fluorescent or electroactive molecules.

Dated: November 18,1992.
Samuel Kramer,
Acting Director.
[FR Doc. 92-28414 Filed 11-20-92; 8:45 am]
BILLING CODE 3510-13-M

Meeting of Computer System Security
and Privacy Advisory Board

AGENCY: National Institute of Standards
and Technology, Commerce.

action: Notice of open meeting.

summary: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.,
notice is hereby given that the Computer
System Security and Privacy Advisory
Board will meet Wednesday, December
9,1992, and Thursday, December 10,
1992, from 9 a.m. to 5 p.m. The Advisory
Board was established by the Computer
Security Act of 1987 (Pub. L 100-235) to
advise the Secretary of Commerce and
the Director of NIST on security and
privacy issues pertaining to Federal
computer systems. All sessions will be
open to the public.

dates: The meeting will be held on
December 9 and 10,1992, from 9 a.m. to
5p.m.

ADDRESS: The meeting will take place at
Marriott Hotel, 620 Perry Parkway,
Gaithersburg, MD 20877. Please contact
the individual in the “for further
information” section to obtain specific
conference room assignment. Inquiries
regarding the Board meeting should not
be directed to the conference facility.
agenda:

—Welcome and Meeting Overview
—National Cryptographic Issues
—Board’s 1993 Workplan

—NIST Digital Signature Infrastructure
—NIST Updates

—Public Participation

—Close

public participation: The Board
agenda will include a period of time, not
to exceed thirty minutes, for oral
comments and questions from the
public. Each speaker will be limited to
five minutes. Members of the public who
are interested in speaking are asked to
contact the Board Secretariat at the
telephone number indicated below. In
addition, written- statements are invited
and may be submitted to the Board at
any time. Written statements should be
directed to the Computer System
Security and Privacy Advisory Board,
Computer Systems Laboratory, Building
225, room B154, National Institute of
Standards and Technology,
Gaithersburg, MD 20899. It would be
appreciated if fifteen copies of written
material could be submitted for
distribution to the Board by December 4,
1992. Approximately fifteen seats will be
available for the public, including three
seats reserved for the media. Seats will
be available on a first-come, first-served
basis.

FOR FURTHER INFORMATION CONTACT:
Mr. Lynn McNulty, Associate Director
for Computer Security, Computer
Systems Laboratory, National Institute
of Standards and Technology, Building
225, room B154, Gaithersburg, MD 20899,
telephone: (301) 975-3240.

Dated: November 17,1992.
Samuel Kramer,
Acting Director.
[FR Doc. 92-28294 Filed 11-20-92; 8:45 am]
BILLING CODE 3510-CN-M

National Oceanic and Atmospheric
Administration

Marine Mammals; Permits

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

action: Request for Modification of
Permit No. 738 (P77#51).

Notice is hereby given that the
Southeast Fisheries Science Center,
National Marine Fisheries Service, 75
Virginia Beach Drive, Miami, Florida
33149, requested a modification to
Permit No. 738, issued on May 16,1991
(56 FR 14087), under the authority of the
Marine Mammal Protection Act of 1972
(16 U.S.C. 1361-1407), § 216.33 (d) and
(e) of the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR part 216), the
Endangered Species Act (16 U.S.C. 1531-
1543) and the regulations governing
endangered fish and wildlife (50 CFR
parts 217-222).
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Permit No. 738 currently allows a take
by harassment incidental to low-level
monitoring studies for bottlenose
dolphins and also authorizes aerial
surveys for and biopsy sampling of
several species of cetaceans.

The Center now seeks authorization
to descend from 750 ft to 300-500 ft to
enable researchers to distinguish
between Balaenopterid whales
(excluding Megaptera novaeangliae)
during aerial surveys to be conducted
over the remaining three-and-one-half-
year period that the Permit is valid.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this modification
request should be submitted to the
Assistant Administrator for Fisheries,
National Marine Fisheries Service, U.S.
Department of Commerce, 1335 East-
West Hwy., room 7324, Silver Spring,
MD 20910, within 30 days of the
publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.
All statements and opinions contained
in this modification request are
summaries of those of the Applicant and
do not necessarily reflect the views of
the National Marine Fisheries Service.

Documents submitted in connection
with the above modification request are
available for review by interested
persons in the following offices by
appointment:

Permits Division, Office of Protected
Resources, National Marine Fisheries
Service, 1335 East-West Hwy., Suite
7324, Silver Spring, MD 20901 (301/
713-2289); and

Director, Southeast Region, National
Marine Fisheries Service, 9450 Koger
Blvd., St. Petersburg, FL 33702 (813/
893-3141).

Dated: November 17,1992.

Michael F. Tillman,

Acting Director, Office ofProtected

Resources, National Marine Fisheries
Service.

[FR Doc. 92-28367 Filed 11-20-92; 8:45 am]

BILUNG CODE 3510-22-M
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton and Man*
Made Fiber Textile Products Produced
or Manufactured in Nepal

November 17,1992.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits for the new agreement year.

EFFECTIVE DATE: January 1,1993.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tallarico, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3,1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The Bilateral Textile Agreement,
effected by exchange of notes dated
May 30 and June 1,1986, as amended
and extended, between the
Governments of the United States and
Nepal establishes limits for the period
beginning on January 1,1993 and
extending through December 31,1993.

A copy of the current bilateral
agreement is available from the Textiles
Division, Bureau of Economic and
Business Affairs, U.S. Department of
State, (202) 647-3889.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 56 FR 60101,
published on November 27,1991).
Information regarding the 1993
CORRELATION will be published in the
Federal Register at a later date.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the bilateral
agreement, but are designed to assist

only in the implementation of certain of
its provisions.
Auggie D. Tantillo,

Chairman, Committeefor the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 17,1992,

Commissioner of Customs,
Department ofthe Treasury, Washington, DC
20229

Dear Commissioner: Under the terms of
section 204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); pursuant to the
Bilateral Textile Agreement, effected by
exchange of notes dated May 30 and June 1,
1986, as amended and extended, between the
Governments of the United States and Nepal;
and in accordance with the provisions of
Executive Order 11651 of March 3,1972, as
amended, you are directed to prohibit,
effective on January 1,1993, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton and man-made fiber textile products
in the following categories, produced or
manufactured in Nepal and exported during
the twelve-month period beginning on
January 1,1993 and extending through
December 31,1993, in excess of the following
levels of restraint:

Category Twelve-month restraint limit
340..ciiiiiiees e 243,589 dozea
341. 811,962 dozen.
342, 150,364 dozen.
347/348.. . 569,378 dozea
640...... .. 122,597 dozen.
641... . 276,426 dozen.

Imports charged to these category limits for
the period January 1,1992 through December
31,1992 shall be charged against those levels
of restraint to the extent of any unfilled
balances. In the event the limits established
for that period have been exhausted by
previous entries, such goods shall be subject
to the levels set forth in this directive.

The limits set forth above are subject to
adjustment in the future pursuant to the
provisions of the current bilateral agreement
between the Governments of the United
States and Nepal.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Auggie D. Tantillo,

Chairman, Committeefor the Implementation
of Textile Agreements.

[FR Doc. 92-28334 Filed 11-20-92; 8:45 am)
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The Correlation: Textile and Apparel
Categories With the Harmonized Tariff
Schedule of the United States for 1993

November 17,1992.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Notice.

FOR FURTHER INFORMATION CONTACT*.
Lori E. Goldberg, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

The Committee for the
Implementation of Textile Agreements
(CITA) announces that the 1993
Correlation, based on the Harmonized
Tariff Schedule of the United States, will
be available on or after December 1,
1992.

Copies of the Correlation may be
purchased from the U.S. Department of
Commerce, Office of Textiles and
Apparel, 14th and Constitution Avenue,
NW,, room H3100, Washington, DC
20230, ATTN: Correlation, at a cost of
$30 per copy. Checks or money orders
should be made payable to the U.S.
Department of Commerce.

Auggie D. Tantillo,

Chairman, Committeefor the Implementation
of Textile Agreements.

[FR Doc. 92-28333 Filed 11-20-92; 8:45 ami
BILLING CODE 3510-DR-F

Request for Public Comments on
Bilateral Textile Consultations with the
Government of Thailand on Certain
Man-Made Fiber Textile Products

November 17,1992,

agency: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Notice.

FOR FUR