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DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 400

[Doc. No. 0198S]

General Administrative Regulations;
Collection and Storage of Social
Security Account Numbers and
Employer Identification Numbers

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) issues a new
Subpart Q in chapter IV of title 7 of the
Code of Federal Regulations {CFR) to
provide for implementing amendments
to the Federal Crop Insurance Act (FCI
Act), made by the Food, Agriculture,
Conservation, and Trade Act of 1990,
with respect to the collection, use, and
storage of Social Security Account
Numbers (SSN) and Employer
Identification Numbers (EIN). The
intended effect of this rule is to
implement rules affecting how the FCIC,
direct insurance, and reinsured
companies will collect, use, and store
documents containing SSNs and EINs.
EFFECTIVE DATE: October 8, 1992.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
precedures, The sunset review date
established for these regulations is May
2,1997

James E. Cason, Manager, FCIC has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(1) An annual effect on the economy of
$100 million or more; (2) major increases
in costs or prices for consumers,
individual industries, federal, state, or
local governments, or a geographical
region; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

James E. Cason, Manager, Federal
Crop Insurance Corporation, certifies
that this action will not increase the
federal paperwork burden for
individuals, small businesses, and other
persons. The action will not have a
significant economic effect on a
substantial number of small entities.
This program is strictly voluntary. This
regulation requires only that the
participant provide the SSN or EIN. This
regulation does not require or impose
any requirement on the delivery agent or
company that is not already required by
the Privacy Act of 1974 (5 U.S.C. 552a).
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act and no
Regulatory Flexibility Analysis was
prepared. This program is listed in the
Catalog of Federal Domestic Assistance
under No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
3015, subpart V, published at 48 FR
29115, June 24, 1983,

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The Manager, FCIC, has certified to
the Office of Management and Budget
(OMB) that these regulations meel the
applicable standards provided in section
2(a) and 2(b)(2) of Executive Order
12778.

On November 28, 1990, the President
signed into law the Food, Agriculture,
Conservation, and Trade Act of 1990
(1990 Farm Act). The 1990 Farm Act
amendments to section 506 of the FCI

Act constitute the basis of this
rulemaking containing the requirements
for the collection and use of SSN or
EINs.

Section 506 of the FCI Act (7 U.S.C.
1506), as amended, directs the FCIC to
require submission of an SSN or EIN as
a condition of eligibility for participation
in the multiple peril crop insurance
program.

Further, as allowed by the FCI Act,
each policyholder will be required to
notify any other individual or entity that
acquires or holds a substantial
beneficial interest of 5% or more in such
policyholder, of the requirements of the
FCI Act and, if required by the FCIC,
provide to the FCIC the name and SSN
or EIN of the person holding the
substantial interest.

The amendments also provide that: (1)
Each policyholder will be required to
furnish the insuring company or the
FCIC the policyholder's SSN or EIN; (2)
each reinsured company will be
required to furnish to the FCIC the SSN
or EIN of each of its insureds whose
policy is reinsured by the FCIC; and., (3)
the SSN or EIN's and related records
must be maintained so as to protect
their confidentiality by all parties.

Further, and with respect to the
applicability of these regulations to
companies under an Agency Sales and
Service Contract or a Standard
Reinsurance Agreement, the Privacy Act
of 1974 (5 U.S.C. 552a) requires at
subsection (m) that:

When an agency [FCIC] provides by a
contract for the operation by or on behalf of
the agency of a system of records to
accomplish an agency function, the agency
shall, consistent with its authority, cause the
requirements of this section to be applied to
such system * * * [A]ny such contractor
and any employee of such contractor * * *
shall be considered to be an employee of an
agency.

The Privacy Act of 1974 reflects the
concern of Congress over the
government's potential to invade
individual privacy in the name of
information collecting. The principle
focus of the Privacy Act, for contracting
companies and reinsured companies, is
on the individual's access to certain
records, the limitations on disclosure of
records, safeguards to protect records,
and remedial measures for violations of
the Act.

This regulation requires the
submission of the SSN or EIN and
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prescribes the procedures the FCIC will
follow when participants submit their
SSN or EIN to be eligible to participate
in the crop insurance program,
Previously, submission of SSN or EIN's
was voluntary for FCIC program
purposes and no penalty was imposed
on participants in the crop insurance
program who failed to provide this
number. Under the mandate of the FCI
Act, the FCIC, direct insurance, and
reinsured companies will now begin
collecting SSN or EIN's to identify the
policyholders. The following Privacy Act
Statement will be included with any
document requiring an SSN or EIN by
either the FCIC or the private insurance
company:

Collection of Information and Data
(Privacy Act)

To the extent that the information
requested herein relales to the
information supplier's individual
capacity as opposed to the supplier's
entrepreneurial (business) capacity, the
following statements are made in
accordance with the Privacy Act of 1974,
as amended (5 U.S.C. 552(a)). The
authority for requesting information to
be furnished on this form is the Federal
Crop Insurance Act, as amended (7
U.S.C. 1501 et seq.) and the Federal Crop
Insurance Corporation Regulations
contained in 7 CFR Chapter IV.

The information requested is
necessary for the insurance company
and the Federal Crop Insurance
Corporation (FCIC) to process this form
to provide insurance, provide for
reinsurance, determine eligibility,
determine the correct parties to the
agreement or contract, determine and
collect premiums, and pay indemnities.
Collection of the Social Security
Account Number (SSN) or the Employer
Identification Number (EIN) is
authorized by section 506 of the Federal
Crop Insurance Act (7 U.S.C, 1506), as
amended by the Food, Agriculture,
Conservation, and Trade Act of 1990
(1990 Farm Act) (Pub. L. 101-624, 104
Stat. 3359), and is required as a
condition of eligibility for participation
in the Federal Crop Insurance program.
The primary use of the SSN or EIN is to
correctly identify you as a policyholder
within the systems maintained by the
Corporation. Failure to furnish that
number will result in you being denied
program participation and benefits.
Furnishing the information required by
this form is voluntary; however, failure
to furnish the correct, complete
information requested may result in
rejection of this form, rejection of any
claim for indemnity. ineligibility for
insurance, and a unilateral

determination of the amount of premium
due.

The information furnished on this
form may be used by federal agencies,
FCIC employees, and contractors who
require such information in the
performance of their duties. The
information may be furnished to: FCIC
contract agencies, employees, and loss
adjusters; reinsured companies; other
agencies within the United States
Department of Agriculture the Internal
Revenue Service; the Department of
Justice, or other federal or State law
enforcement agencies; credit reporting
agencies and collection agencies; other
federal agencies as requested in
computer matching programs, and in
response to judicial orders in the course
of litigation.

Pursuant to the FCI Act, FCIC
exercises its right to require those
holding 5% or more interest in such
policyholders to supply their SSN or EIN
to the FCIC, direct insurance, or
reinsured company.

Furthermore FCIC, will; (1) maintain a
system of records (for the FCIC, direct
insurance, and reinsured companies); (2)
collect, use, and store SSN and EINs; (3)
clarify the FCIC's and the government
contracting agents' authority to use and
disclose SSN and EINs and (4) describe
the procedures to be used to destroy or
discontinue use of EIN and SSNs.

On Thursday, July 9, 1992, FCIC
published a notice of proposed :
rulemaking in the Federal Register at 56
FR 30430, proposing rules affecting how
the FCIC, direct insurance and reinsured
companies will collect, use, and store
documents containing Social Security
Account Numbers and Employer
Identification Numbers.

Following publication of the proposed
rule, the public was given 15 days to
submit written comments, data, and
opinions. Comments were received from
insurance companies and their legal
representatives.

A summary of concerns and
comments addressed to FCIC during the
comment period is as follows:

1. Comment: Clarification was
requested for the procedures of
following the rule and penalties under
civil sanctions which could imposed.

FCIC Response: The sanctions which
may be imposed for failure to follow the
requirements are statutory and will be
contained in procedures and as
warnings on documents which will
contain the EIN and SSN. These
sanctions range from denial of insurance
for failure to supply your SSN or EIN en
the application to criminal penalties
under 18 U.S.C. 1014 if an individual
gives a false number with the intent of

obtaining benefits under the program to
which they are not entitled.

2. Comment: Clarification of those
authorized by law to collect Social
Security and Employer Identification
Numbers was requested.

FCIC Response: The Manager has the
statutory authority to collect Social
Security and Employer Identification
Numbers and may delegate this
authority. This rule serves as the
Manager's delegation of authority to
officers or employees of FCIC, and
private insurance companies whose
duties and responsibilities require
access to SSN or EINs in the
administration of the FCI Act. It has also
been made clear in the rule that
authorized persons extend to auditors
and investigators of the United States as
well as contractors and subcontractors
of the private insurance companies.

3. Comment: A commenter inquired if
the FCI Act precludes agents and loss
adjusters from access to social security
numbers if those agents and adjusters
are independent contractors and not
employees?

FCIC Response: The rule has been
changed so as to make it clear that these
persons are authorized persons under
the rule. Agents and loss adjusters are
established as authorized persons with
access 1o social security and employer
identification numbers collected.

4. Comment: Since most policies by
FCIC are sold under an Agency Sales
and Service Contract, a commenter
suggested embracing sales and service
contractors in the rule.

FCIC Response: Agency sales and
service contractors are private
insurance companies and are subject to
this rule.

5. Comment: FCIC's officers and
employees are subject to the
Department of Agriculture's Privacy Act
regulations, 7 CFR 1.110 et seq. A
commenter asked if the FCIC's
employees and officers can be subject to
this regulation as well as to the
proposed regulation, and if both sets of
regulations are consistent.

FCIC Response: FCIC officers and
employees must follow both sets of
regulations. FCIC's rule incorporates
many stipulations of the Privacy Act.
The rules should not conflict but to the
extent that they do, the specific FCIC
rule would control. FCIC officers and
employees will follow Privacy Act
guidelines as they follow FCIC's
regulation.

6. Comment: A commenter requested
that the terms “agency sales and service
contractor' and “private insurance
company" be defined in the rule.
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FCIC Response: FCIC has defined
both terms in the final rule.

7. Comment: A commenter suggested
that the term “Government contract
" employees™ be amended to reflect the
fact that in many cases adjusters are
independent contractors, not employees
and to include sales agents or
representatives who also are
independent contractors.

FCIC Response: Independent
contractors, such as loss adjusters and
sales agents, are included in the
category of “authorized persons" in their
capacity as subcontractors to the -
contractor and are therefore considered
“Government contract employees”
within the meaning of 5 U.S.C. 552a, the
Privacy Act of 1974. The rule has been
revised to make this point clear.

8. Comment: A commenter inquired if
an application for insurance could be
accepted if a Social Security or
Employer Identification Number is not
provided.

FCIC Response: The statute requires
this number before processing of any
insurance application. Therefore, an
applicable will not be accepted if this
information is not included. The rule has
been revised to make this fact clear.

9. Comment: If a policyholder
disagrees with an adjuster’s
determination of production to count or
redetermination of the number of acres
planted or their location and the
documents containing that information
also contain the policyholder’s social
security number, does the policy holder
have @new forum from appeal of the
determination? Should the FCIC's
proposed appeal procedures be
amended to preempt and exclude this
possibility?

FCIC Response: An individual has a
right to appeal determinations made by
FCIC. However, separate rights do not
exist for each individual determination
made. No new avenue of appeal is
created by this system. FCIC was
always required to comply with the
provisions of the Privacy Act, and to the
extent that rights exist under the Privacy
Act that do not exist under the FCI Act,
those procedures have always existed,
These regulations do not create any
appeal right which did not exist before.

10. Comment. A commenter asked
why “ASCS" is mentioned in the rule
§ 400.410(a)).

FCIC Response: "ASCS" is mentioned
in the rule because ASCS sells FCIC
Crop Insurance policies.

11. Comment One commenter
requested clarification of the parties
involved in the data collection process.

FCIC Response: The final rule has
been revised to clarify the identity of the

parties involved in the data collection
process.

12, Comment: A commenter asked if
the statute precludes agents and loss
adjusters from access to social security
numbers if those agent and adjusters are
independent contractors and not
employees.

FCIC Response: The final rule has
been revised to make it clear that
subcontractors, contractors and agents
are all included in the rule, and to the
extent that access to information is
required, are included as authorized
persons.

13. Comment: A commenter requested
an extension of the comment period for
this rule.

FCIC Response: The statule is
mandatory and FCIC is required to
publish this rule as quickly as possible
so as to require the SSN and EIN for the
1993 crop year. FCIC believes that a 15
day comment period was sufficient for
the reasons set out in the proposed rule,
The reason given for the extension of
the comment period does not override
the benefits to be obtained by
implementing this rule as quickly as
possible.

List of Subjects in 7 CFR Part 400

Crop Insurance; General
Administrative Regulations; Collection
and Storage of Social Security Account
Numbers and Employer Identifications
Numbers.

Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
(FCIC) adds a new subpart Q to its
General Administrative Regulations to
be known as 7 CFR part 400, subpart Q,
General Administrative Regulations;
Collection and Storage of Social
Security Account Numbers and
Employer Identification Numbers, to
read as follows:

PART 400—GENERAL
ADMINISTRATION REGULATIONS

400.401 Basis and Purpose and
Applicability.

Definitions.
Required System of Records.
Policyholder Responsibilities.
Company Responsibilities.
Restricted Access.
Safeguards and Storage.
Unauthorized Disclosure.

Sec.

400408 Penalties.

400410 Obtaining Your Records.
400.411 Disposition of Records.
400.412 OMB Control Numbers.

Authority: 7 U.S.C. 1506, 1508.

Subpart Q—General Administrative
Regulations; Collection and Storage of
Social Security Account Numbers and
Employer Identification Numbers

§ 400.401 Basis and purpose and
applicability.

(a) The regulations contained in this
subpart are issued pursuant to the
Federal Crop Insurance Act, (7 U.S.C.
1501 et seq.) (FCI Act), as amended by
the Food, Agriculture, Conservation, and
Trade Act of 1990 (1990 Farm Act) (Pub.
L. 101-824, 104 Stat. 3359), to prescribe
procedures for the collection, use, and
confidentiality of Social Security
Account Numbers (SSN) or Employer
Identification Numbers (EIN) and
related records.

(b) These regulations are applicable
to:
(1) All holders of all crop insurance
policies issued by FCIC under the FCI
Act and all private insurance
companies, their contractors and
subcontractors including past and
present officers, agents, and employees
of such companies, their contractors and
subcontractors, selling and servicing
such policies under an FCIC Agency
Sales and Service Contract, a Loss
Adjustment Contract, or some other
similar contract.

(2) All holders of crop insurance
policies sold by private insurance
companies and reinsured by the FCIC
under the provisions of an FCIC
Standard Reinsurance Agreement or
other FCIC reinsurance agreement; and
all private reinsured companies, their
contractors and subcontractors,
including past and present officers and
employees of such companies, their
contractors and subcontractors;

(3) Any agent or company, or any past
or present officer, employee, contractor
or subcontractor of such agent or
company, under contract to private
insurance companies for{oss adjustment
or other purposes related to the crop
insurance programs insured or reinsured
by FCIC; and

(4) All past and present officers,
employees, contractors, and
subcontractors of the Federal Crop
Insurance Corporation.

§ 400.402 Definitions.

(a) Agency Sales and Service
Contractor—Any private insurance
company selling FCIC policies (direct
sales).
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(b) Access—with respect to
authorized persons, means the ability of
the authorized person to read, review, or
use for actions authorized under the FCI
Act, the records containing the SSN or
EIN.

(c) ASCS—Agricultural Stabilization
Conservation Service, United States
Department of Agriculture.

(d) Applicant—The person or entity
that submitted the application for a crop
insurance policy issued by the FCIG, or
issued by a reinsured company under
the FCI Act.

(e) Autherized person—An officer or
employee of the FCIC, insurance
company, reinsured company, or ASCS
whose duties require access in the
administration of the FCI Act.

(f) Collection—Act of obtaining and
recording a SSN or EIN from
participants in the crop insurance
program.

(g) Disposition of records—the act
performed by the insurance company or
reinsured company of removing records
containing a participant's SSN or EIN
and disposition of such records by the
insurance companies, or reinsured
companies.

(h) EIN—a participant's Employer
Identification Number required under
section 6109 of the Internal Revenue
Code of 1986.

(i) FCI Act—the Federal Crop
Insurance Act as amended (7 U.S.C.
1501 et seq.).

(j) FCIC—Federal Crop Insurance
Corporation.

(k) Government contract employees—
authorized persons employed by a direct
insurance or reinsured company, former
officers or employees of such company,
and loss adjusters.

(1) Past officers and employees—any
officer or employee of the direct
insurance company, reinsured company,
or corporation who leaves the employ of
such company or corporation
subsequent to the official effective date
of this rule.

(m) Policyholder—means an applicant
accepted by the FCIC, the direct
insurance company, or the reinsured
company,

(n) Private insurance company—a
direct insurance company selling FCIC
policies under an Agency Sales and
Service Contract.

(o) Reinsured company—a private
insurance company having a Standard
Reinsurance Agreement; or other
reinsurance agreement, with the FCIC
whose crop insurance policies are
approved and reinsured by the FCIC
under such agreements.

(p) Related records—any record, list,
or compilation that indicates, directly or
indirectly, the identity of any individual

with respect to whom an SSN or EIN is
maintained in a system of records.

(q) Restricted access—restricting
review of all records maintained by
authorized persons to only the
authorized persons who need access to
such records for official business under
the FCI Act.

(r) Retrieval of records—retrieval of
an individual's records by a
participant's SSN or EIN.

(s) Safeguards—methods of security
4o be taken by the FCIC, the direct
insurance company, and the reinsured
companies to protect a participant's SSN
or EIN from unlawful disclosure and
access. Records containing the SSN or
EIN must be secured in locked file
storage, secured computer data files, or
similar safe storage.

(t) SSN—an individuals's Social
Security Number.

(u) Storage—the secured storing of
records kept by the FCIC, direct
insurance, or reinsured companies on
computer diskettes (soft and hard
drives), computer printouts, magnetic
tape, index cards, microfiche, micro film,
etc.

(v) Substantial beneficial interest—an
interest of five percent (5%) or more in
an applicant or policyholder.

(w) System of Records—records
maintained by the FCIC, direct
insurance companies, or reinsured
companies from which information is
retrieved by a personal identifier
including the SSN, EIN, or name.

§ 400.403 Required System of Records.

Thirty days after the publication in
the Federal Register of this rule, direct
insurance companies and reinsured
companies are required to implement a
system of records for obtaining, using,
and storing documents containing SSN
or EIN data. This data should include:
name; address; city and state; SSN or
EIN: and policy numbers which have
been used by the FCIC, the direct
insurance company, or the reinsured
companies.

§ 400.404 Policyholder responsibilities.

(a) The policyholder or applicant for
crop insurance must provide a correct
SSN or EIN to the FCIC, the direct
insurance company, the reinsured
company, or ASCS to be eligible for
insurance. The SSN and EIN will be
used by the FCIC, the direct insurance
companies, and the reinsured companies
in:

(1) Determining the correct parties to
the agreement or contract;

(2) collecting premiums;

(3) determining the amount of
indemnities;

(4) establishing actuarial data on an
individual policyholder basis; and

(5) determining eligibility for program
benefits.

{b) If the policyholder or applicant for
crop insurance does not provide the
correct SSN or EIN on the application
and other forms where such SSN or EIN
is required, the FCIC, direct insurance
company, or reinsured company will
reject the application.

(c) The policyholder is required to
provide to FCIC, the insurance company,
the reinsured companies, and ASCS the
name and SSN or EIN of any individual
or company holding or acquiring access
to a substantial beneficial interest in
such policyholder.

§ 400.405 Company responsibilities.

The insuring or reinsured company is
required to collect and record the SSN
or EIN on each application or any other
form required by the FCIC.

§ 400.406 Restricted access.

The Manager, other officer, or
employee of the FCIC or authorized
person (as defined in § 400.402(d)) may
have access to the EIN's and SSN's
obtained pursuant to § 400.404 only for
the purpose of establishing and
maintaining a system of records
necessary for the effective
administration of the FCI Act in
accordance with § 400.404 of this part.
These numbers may be used in
administering the FCI Act.

§ 400.407 Safeguards and storage.

(a) Access to records identifying an
applicant’s SSN or EIN is restricted as
provided in § 400.406. Records must be
secured in locked file storage, secured
computer data files, or similar safe
storage. An authorized person, as
defined in § 400.402(d) must maintain
hardcopy records in file folders and,
when not in use, such copies must be:

(1) Locked in a cabinet or safe;

(2) On a computer accessed only
through a secure computer system
procedure;

(i) Locked: or

(ii) On a computer accessed only
through a secure computer system
procedure.

(b) Records identifying a SSN or EIN
stored on computer printouts, hard or
floppy diskette, microfiche, or index
cards must be kept in locked file
cabinets, safes, or in secured compuler
systems.

§ 400.408 Unauthorized disclosure.

Anyone having access to the records
identifying a participant's SSN or EIN
will abide by the provisions of section
205(c)(2)(C) of the Social Security Act
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{42 U.S.C. 405(c)(2)(C)), and section
6109(f), Internal Revenue Code of 1986
(26 U.S.C. 6109(f) and the Privacy Act of
1974 (5 U.S.C. 552a). All records are
confidential, and are not to be disclosed
to unauthorized personnel.

§ 400.409 Penalties.

Unauthorized disclosure of SSN's or
EIN's by any person may subject that
person, and the person soliciting the
unauthorized disclosure, to civil or
criminal sanctions imposed under
various federal statutes, including 26
U.S.C. 7613, 5 U,S.C. 552a, and 42 U.S.C.
408.

§ 400.410 Obtaining personal records.

Policyholders in the crop insurance
program will be able to review or
correct their records, as provided by the
Privacy Act. Participants may request
their records by:

(a) Mailing a written request, with
their signature, to the headquarters
office of the FCIC; the field office, ASCS;
the direct insurance company; or
reinsured company; or

(b) Making a personal visit to the
above mentioned establishments and
showing valid identification.

§401.411 Disposition of records.

The private insurance company, either
direct or reinsured, will retain all
records of policyholders for a period of
not less than five (5) years. If a
policyholder's insurance has not been
renewed within a five year period from
a final action on a policy (such as
termination, loss adjustment, or
collection), the direct insurance
company or the reinsured company will
transfer such records to FCIC.

§ 400.412 OMB control numbers.

The principal information collection
activity associated with this rule
(application) has been approved by the
Office of Management and Budget
(OMB) under control number 056-003.
Other OMB control numbers are
contained in subpart H of part 400, title
7 CFR.

Done in Washington, DC on September 9,
1992,
David L. Bracht,
Associate Manager, Federal Crop Insurance
Corporation.
|FR Doc. 92-24566 Filed 10-7-92; 8:45 am|
BILLING CODE 3410-08-M

DEPARMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of Navy, DoD.
ACTION: Final rule.

SuMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Judge Advocate General of the Navy
has determined that USS HAYLER (DD
997) is a vessel of the Navy which, due
to its special construction and purpose,
cannot comply fully with certain
provisions of the 72 COLREGS without
interfering with its special functions as a
naval destroyer. The intended effect of
this rule is to warn mariners in waters
where 72 COLREGS apply.

EFFECTIVE DATE: September 10, 1992.
FOR FURTHER INFORMATION CONTACT:
Captain R.R. Rossi, JAGC, U.S. Navy,
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400. Telephone number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the

TABLE FIVE

Secretary of the Navy, has certified that
USS HAYLER (DD 997) is a vessel of the
Navy which, due to its special
construction and purpose, cannot
comply fully with the following specific
rules of 72 COLREGS: That portion of
Annex I section 3(a) pertaining to the
placement of the forward masthead light
in the forward quarter of the vessel; that
portion of Annex I, Section 3(a)
pertaining to the placement of the after
masthead light and the horizontal
distance between the forward and after
masthead lights, without interfering with
its special functions as a naval vessel.
The Judge Advocate General of the
Navy has alse certified that the
aforementioned lights are located in
closest possible compliance with the
applicable 72 COLREGS requirements.
Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel's
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR part 706 is
amended as follows:

1. The authority citation for 32 CFR
part 706 continues to read:

Authority: 33 U.S.C. 1605,

2. The entry for USS HAYLER (DD
997) in Table Five of § 708.2 is revised to
read as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* - » . .

Vessel

USS HAYLER...........coc....

Masthead lights
not over all
other lights and
obstructions.
Annex | sec.
2(f)

Number

Alter
masthead
light less

an %

ship's length
aft of
forward
masthead
hight Annex
I, sec. 3(a)

Forward
masthead
ight not in

forward

Percentage
horizontal
separation

quarter of attained

ship Annex |
sec. 3{a)
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Dated: September 10, 1902.
Approved:
J.E. Gordon,
Rear Admiral, JAGC, U.S. Nevy, Judge
Advocate General.
|FR Doc. 92-24477 Filed 10-7-9; 8:45 am|
BILLING CODE 3810-AE-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 100

[CGD2 82-23}

Special Local Regulations: Head of the
Mississippi Regatta (Mississippi River
Mile 850.0 to Mile 853.0)

AceNcY: Coast Guard, DOT.
ACTION: Temporary final rule,

SUMMARY: Special local regulations are
being adopted for the Head of the
Mississippi Regatta. This event will be
held near Minneapolis, Minnesota on
the Mississippi River from mile 850.0 to
mile 853.0 on October 10, 1992, The
regulations are needed to provide for the
safety of life on navigable waters during
the event.

EFFECTIVE DATES: These regulations
become effective on October 10, 1992
from 7:30 a.m. to 6 p.m.

FOR FURTHER INFORMATION CONTACT:
Ensign D.R. Dean, Chief, Boating Affairs
Branch, Second Coast Guard District,
1222 Spruce Street, St. Louis, Missouri
63103-2832. The telephone number is
(314) 539-3971, Fax (314) 539-2685.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking has not been
published for these regulations and good
cause exists for making them effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have been
impracticable. There was not sufficient
time remaining to publish proposed rules
in advance of the event.

Drafting Information

The drafter of these regulations is
Ensign D.R. Dean, Project Officer,
Second Coast Guard District Boating
Safety Division.

Discussion of Regulations

The Head of the Mississippi Regatta
consists of rowing shell boats, starting
at the south end of the course near the
Lake St. Bridge and finishing upstream,
just south of the N.P.R.R. trestle bridge.
There will be 19 such races taking place
on Saturday, October 10, 1992 between
7:30 p.m. and 8 p.m. from mile 850.0 to
853.0. These regulations are required to
protect the boating public from possible
dangers and hazards associated with
the event. In order to provide for the
safety of spectators and participants, the
Coast Guard will restrict vessel
movement in the regulated area. The
river will be closed during portions of
the effective period to all vessel traffic
except participants, official regatta
vessels, and patrol craft. Actual river
closures will not exceed three hours in
duration. Mariners will be afforded
enough time between closure periods to
transit the area.

These regulations are issued pursuant
to 33 U.S.C. 1233 and 33 CFR 100.35.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (Water).
Regulations

In consideration of the foregoing, part
100 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary section 100.35-T0223
is added, to read as follows:

§ 100.35-TC223 Head of the Mississippl
Regatta.
(a) Regulated Area. The Mississippi
River between mile 850.0 and mile 853.0
(b) Special Local Regulations. (1) The
U.S. Coast Guard will patrol the
regulated area under the direction of a

designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on Channel 16 (156.8
MHZ) by the call sign “Coast Guard
Patrol Commander". Vessels desiring to
transit the regulated area may do so
only with the prior approval and
direction of the Patrol Commander.

(2) The Patrol Commander may direct
the anchoring, mooring or movement of
any vessel within the regulated area. A
succession of sharp, short blasts by
whistle or horn from a designated patrol
vessel shall be the signal to stop. Failure
or refusal to stop or comply with orders
of the Patrol Commander may result in
expulsion from the area, citation for
failure or refusal to comply, or both.

(3) The Patrol Commander may
establish vessel size, speed limitations,
and operating conditions.

(4) The Patrol Commander may
restrict vessel operation within the
regulated area to vessels having
particular operating characteristics.

(5) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time itis
deemed necessary for the protection of
life and property.

(6) The Patrol Commander will
terminate enforcement of the special
regulations at the conclusion of the
marine event if earlier that the
announced termination time,

(c) Effective Dates, These regulations
are effective from 7:30 a.m. to 6 p.m., on
October 10, 1992, local time.

Dated: September 25, 1992,
N.T. Saunders,

Rear Admiral (Lower Half), U.S. Coast Guard.
Commander, Second Coast Guard District.

[FR Doc. 92-24561 Filed 10-7-92; 8:45 am|
BILLING CODE 4910-14-M

33 CFR Part 100
[CGD1 92-121)

Head of the Connecticut Regatta,
Cromwell, Portland and Middleton, CT

AGENCY: Coas! Guard, DOT.
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ACTION: Implementation notice.

SUMMARY: This notice puts into effect
the permanent regulation, 33 CFR
100.105, for the Head of the Connecticut
Regatta to be held on Sunday, October
11, 1992, from 9 a.m. to 6 p.m. The
regulation is needed to control vessel
traffic within the immediate vicinity of
the event due to the confined nature of
the waterway and anticipated
congestion at the time of the event. The
purpose of this regulation is to provide
for the safety of life and property on
navigable waters during the event.
EFFECTIVE DATE: The regulations in 33
CFR 100.105 are effective from 9 a.m. to
6 p.m. on October 11, 1992,

FOR FURTHER INFORMATION CONTACT:
Lieutenant (junior grade) Eric G.
Westerberg, Chief, Boating Safety
Affairs Branch, First Coast Guard
District, (617) 223-8311.

DRAFTING INFORMATION: The principal
persons involved in drafting this
document are LT]G E.G. Westerberg,
Project Manager, First Coast Guard
District Boating Safety Division, and
LCDR ].D. Stieb, Project Attorney, First
Coast Guard District Legal Office.
SUPPLEMENTARY INFORMATION: This
notice provides the effective period for
the permanent regulation governing the
1992 running of the Head of Connecticut
Regatta. The Regulated area is closed to
all transiting vessel traffic during the
effective period of regulation, except for
escorted passages as described in the
text of the regulation. The regulated
area is that section of the Connecticut
River between the southern tip of
Gildersleeve Island and Light Number
87. Further public notification, including
the full text of the regulation will be
accomplished through advance notice in
the First Coast Guard District Local
Notice to Mariners. The full text of this
regulation is found in 33 CFR 100.105.

Dated: September 29, 1992.
J.D. Sipes,
Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

|FR Doc. 92-24563 Filed 10-7-92; 8:45 am|)
BILLING CODE 4910-14-M

33 CFR Part 117
[CGD13-92-11)

Drav&brldge Operation Regulations;
Willamette River, OR

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule;
correction.

SUMMARY: The temporary final rule to
test changes in operation of the upper

deck drawspan of the Steel Bridge
published August 28, 1992, at 57 FR
39118 requires two corrections. This
correction adds the language omitted
rom the temporary final rule.
EFFECTIVE DATE: Ocltober 8, 1992.
FOR FURTHER INFORMATION CONTACT:
John E. Mikesell, Chief, Bridge Section,
Aids to Navigation and Waterways
Management Branch at (206) 553-5864.

Correction

Page 39119, in the third column, in
§ 117.897, in paragraph (5), line 1, the
word "draw" is corrected to read “upper
deck drawspan’'.

Page 39120, in the first column, in
§ 117.897, in paragraph (5), line 10, the
word "Steel" is preceded by the words
“upper deck of the".

Dated: October 2, 1992.
John A. Pierson,

Captain, U.S. Coast Guard, Commander, 13th
Coast Guard District, Acting.

[FR Doc. 92-24560 Filed 10-7-92; 8:45 am|
BILLING CODE 4910-14-M

33 CFR Part 117

. [CGD8-92-26]

Temporary Drawbridge Operation
Regulations; Bayou Dularge, LA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: At the request of the
Terrebonne Parish School Board and the
Louisiana Department of Transportation
and Development (LDOTD), the Coast
Guard is implementing temporary
regulations for sixty (60) days, from
August 31 through October 30, 1992, for
the State Route 315 Bayou Dularge
drawbridge over the Gulf Intracoastal
Waterway, mile 59.9, at Houma,
Terrebonne Parish, Louisiana, by
extending the 7 a.m. to 8:30 a.m. closure
by 15 minutes to 6:45 a.m. to 8:30 a.m.
The afternoon closure of 4:30 p.m. to 6
p-m. will remain the same. The
temporary change is being made to
accommodate school bus traffic due to a
new school starting schedule that has
been implemented for the current school
year. This action will accommodate the
needs of school bus traffic and still
provide for the reasonable needs of
navigation.

EFFECTIVE DATE: This temporary final
regulation becomes effective on August
31, 1992 and terminates on October 30,
1992.

FOR FURTHER INFORMATION CONTACT:
Mr. John Wachter, Bridge
Administration Branch, at the address
given above, telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION: This
temporary final regulation is published
in accordance with 33 CFR 117.43 in
order to evaluate the suggested change
in the present regulation. In accordance
with 5 U.S.C. 533, a notice of proposed
rulemaking was not published for this
regulation and good cause exists for
making it effective in less than 30 days
after Federal Register publication.
Publishing a Notice of Proposed
Rulemaking and delaying its effective
date would be contrary to the public
interest since implementation of this
regulation will permit school bus traffic
to maintain a schedule that is
compatible with the new school starting
schedule which began on August 18,
1992.

Interested persons are invited to
participate in this rulemaking by
submilting written views, comments,
data or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

Drafting Information

The drafters of the regulation are Mr.
John Wachter, project officer, and LT
J.A. Wilson, project attorney,

Economic Assessment and Certification

This temporary regulation is
considered to be non-major under
Executive Order 12291 on Federal
Regulation and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11304:
February 26, 1979).

The economic impact of this
temporary final rule is expected to be so
minimal that a full regulatory evaluation
is unnecessary. The basis for this
conclusion is that during the regulated
periods there will be very little
inconvenience to vessels using the
waterway. In addition, mariners
requiring the bridge openings are repeat
users of the waterway and scheduling
their arrivals to avoid the temporary
closure period should involve little or no
additional expense to them. Since the
economic impact of this temporary final
regulation is expected to be minimal, the
Coast Guard certifies that it will not
have a significant economic impact on a
substantial number of small entities.

Environmental

This temporary final rulemaking has
been thoroughly reviewed by the Coast
Guard and it has been determined to be
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categorically excluded from further
environmental documentation in
accordance with section 2.B.2.g.5 of
Commandant Instruction M16475.1B. A
Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking document.

List of Subjects in 33 CFR Part 117
Bridges.
Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends part 117 of title 33,
Code of Federal Regulations, as follows;

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2. From August 31, 1992 through
October 30, 1992, § 117.451 is amended
by revising paragraph (c), by
redesignating existing paragraphs (d)
and (e) as paragraphs (e) and (f)
respectively, and by adding new
paragraph (d), as follows:

Note: Because this is a temporary rule, this
change will not be codified in the CFR.

§ 117.451 Gulf Intracoastal Waterway.

(c) The draws of the East Main Street
Bridge, mile 57.5, and East Park Avenue
bridge, mile 57.6, at Houma, shall open
on signal; except that, the draws need
not be opened for passage of vessels
Monday through Friday except holidays
from 7 a.m. to 8:30 a.m. and from 4:30
p.m. o 6 p.m.

(d) The draw of the Bayou Dularge
bridge, mile 59.9 at Houma, shall cpen
on signal; except that, from August 31,
through October 30, 1992, the draw need
not be opened for passage of vessels
Monday through Friday except holidays
from 6:45 a.m. to 8:30 a.m. and from 4:30
p.m. to 6 p.m.

Dated: September 23, 1992,

J.C. Card,

Rear Admiral, U.S. Coast Guard Commander,
FEighth Coast Guard District.

|FR Doc. 92-24562 Filed 10-7-92; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 117

|CGD8-92-15]

Drawbridge Operation Regulations;
Bayou Des Allemands, Louisiana
AGENCY: Coast Guard, DOT.

ACTION: Final rule.

SUMMARY: At the request of the
Louisiana Department of Transportation
and Development (LDOTD), the Coast
Guard is changing the regulation
governing the operation of the swing
span bridge on LA 631, across Bayou
Des Allemands, mile 13.9, at Des
Allemands, in St. Charles Parish,
Louisiana, by requiring at least four
hours advance notice for an opening of
the draw. The present regulation
requires that the draw open on signal;
excep! that from 8 p.m. to 5 a.m. the
draw opens on signal if at least 12 hours
notice is given.

This action will provide relief to the
bridge owner and should still provide
for the reasonable needs of navigation.
EFFECTIVE DATE: This regulation
becomes effective on November 9, 1992.
FOR FURTHER INFORMATION CONTACT:
Mr. John Wachter, Bridge
Administration Branch, Eighth Coast
Guard District, telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION: On June
3, 1992, the Coast Guard published a
proposed rule (57 FR 23363) concerning
this amendment. The Commander,
Eighth Coast Guard District also
published the proposal as a Public
Notice dated June 26, 1992. Interested
parties were given until July 6, 1992 and
August 10, 1992, respectively, to submit
comments.

Drafting Information

The drafters of this regulation are Mr.
John Wachter, project officer, and LT
|.A. Wilson, project attorney.

Discussion of Comments

Two letters were received in response
to Public Notice No. CGD8-09-92 issued
on June 26, 1992. The National Marine
Fisheries Service and the U.S. Fish and
Wildlife Service offered no objection to
the proposed regulation. Since there
were no objections to the proposal the
Coast Guard is publishing this Final
Rule,

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the final rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Economic Assessment and Certification

This final regulation is considered to
be non-major under Executive Order
12291 on Federal Regulation.and
nonsignificant under Department of

Transportation regulatory policies and
procedures (44 FR 11034: February 26,
1979).

The economic impact has been found
to be so minimal that a full regulatory
evaluation is unnecessary. The basis for
this conclusion is that mariners
requiring the bridge openings are repeat
users of the waterway and scheduling
their arrival at the bridge at the
appointed time during the regulated
period will eliminate delays in their
passage through the bridge and should
involve little or no additional expense to
them. Since the economic impact of this
regulation is expected to be minimal, the
Coast Guard certifies that it will not
have a significant economic impact on a
substantial number of small entities.

Environment

This final rulemaking has been
thoroughly reviewed by the Coast Guard
and it has been determined to be
categorically excluded from further
environmental documentation in
accordance with section 2,B.2.8.5 of
Commandant Instruction M16475.1B. A
Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

In consideration of the foregoing, part
117 of title 33, Code of Federal
Regulations, is amended as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2, Part 117 is amended by revising
Section 117.439 to read as follows:

§ 117.439 Des Aliemands Bayou.

The draw of the S631 bridge, mile 13.9
at Des Allemands, shall open on signal
if at least four hours notice is given.

Dated: September 25, 1992.
J.C. Card,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 92-24565 Filed 10-7-92; 8:45 am|
BILLING CODE 3910-14-M
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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of
the Army

33 CFR Part 334

Restricted Areas for Guif Coast
Homeports at Ingleside, TX; Mobile, AL
and Pascagoula, MS

AGENCY: U.S. Army Corps of Engineers.
DoD.
ACTION: Final rule.

SUMMARY: The Corps of Engineers is
establishing naval restricted areas in the
waters of the Gulf of Mexico at the
Naval Homeports located at Ingleside,
Texas; Mobile, Alabama and
Pascagoula, Mississippi. The purpose of
the restricted areas is to reduce safety
hazards and security risks and protect
persons and property from the dangers
encountered in these areas.

EFFECTIVE DATE: November 9, 1992.

FOR FURTHER INFORMATION CONTACT:
Mr. Ralph Eppard at (202) 272-1783.
SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat.
266; 33 U.S.C. 1) and chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892: 33 U.S.C. 3), the Corps of
Engineers is hereby establishing
restricted areas at each of the Navy Gulf
Coast Homeports located at Ingleside,
Texas: Mobile, Alabama and
Pascagoula, Mississippi. The restricted
areas encompass the waters
surrounding the Naval Stations and
piers where extensive Naval operations
take place. The proposed restricted
areas are used extensively by U.S.
Naval ships and commercial vessels
under contract to the Navy, in daily
operations around the pier. The piers are
used to provide fuel, maintenance and
other services for these vessels. The
restricted areas are essential to protect
persons and property from the dangers
associated with these operations and
safeguard the area from accidents,
sabotage and other subversive acts.

On July 22, 1992, the Corps published
the proposed amendments to the naval
restricted areas in the Notice of
Proposed Rulemaking Section of the
Federal Register (57 FR 32474-32475),
with the comment period expiring on
August 21, 1992. We received no
comments. However, an omission was
made in the proposed Naval Station,
Pascagoula regulation in 334.786(b) The
regulations. The following prohibition
was omitted in the proposed rule “* * *
mooring, anchoring, fishingor
recreational boating within 500 feet of
any quay, pier, wharf, or levee along the

Naval Station northern shoreline.” The
prohibition on entry into the area within
500 feet of Government properties along
the Naval Station northern shoreline
was widely publicized at the local level
by a public notice issued by the Mobile
District Engineer on December 12, 1990,
Furthermore, the entire restricted area
(including the area “within 500 feet of
any quay, pier, wharf, or levee along the
Naval Station northern shoreline") is
subject to closure at any time by the
Commanding Officer under these
regulations.

Therefore, we have determined that
further public comment on this
subsection is unnecessary and
impracticable and subparagraph (b)(2) is
added.

Economic Assessment and Certification

This rule is being issued with respect
to a military function of the Department
of Defense and the provisions of E.O.
12291 do not apply.

These rules have been reviewed under
the Regulatory Flexibility Act (Pub. L.
96-354), which requires preparation of a
regulatory flexibility analysis for any
regulation that will have a significant
economic impact on a substantial
number of small entities i.e., small
businesses and small government
jurisdictions. It has been determined
that these final rules will not have a
significant economic impact on a
substantial number of small entities and
that preparation of a regulatory
flexibility analysis is not warranted.

List of Subjects in 33 CFR Part 334

Navigation (water), Transportation,
Danger zones.

In consideration of the above, the
Corps of Engineers is amending part 334
of title 33 to read as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

1. The authority citation for part 334
continues to read as follows:

Authority: 40 Stat. 266; (33 U.S.C. 1} and 40
Stat. 892; {33 U.S.C. 3).

2. Part 334 is amended by adding
§ 334.782, to read as follows:

§334.782 Mobile Naval Station, Mobile,
Alabama; Naval restricted area.

(a) The area. The waters of Mobile
Bay beginning at a point at latitude
30°31'25.9” N, longitude 88°05'25.8” W,
thence easterly to latitude 30°31°26" N,
longitude 88°04'59.2 W, thence
northerly to latitude 30° 31'40.5” N,
longitude 88°04°59.3" W, thence south-
southwesterly along the shoreline to the
point of beginning.

(b) The regulations. Mooring,
anchoring, fishing or recreational
boating shall not be allowed within the
restricted area. Commercial vessels at
anchor will be permitted to swing into
the restricted area while at anchor and
during tide changes.

(c) Enforcement. The regulations in
this section shall be enforced by the
commanding officer, naval station,
Mobile and such agencies as he/she
shall designate.

3. Part 334 is amended by adding
§ 334.786, to read as follows:

§334.786 Pascagoula Naval Station,
Pascagoula, Mississippi; restricted area.

(a) The area. The waters of
Pascagoula Harbor beginning at a point
at latitude 30°20'18" N, longitude
88°34'50.3" W, thence northerly to
latitude 30°20'34.3" N, longitude
88°34'51.8” W, thence easterly to
latitude 30°20'34.3" N, longitude
88°34'9.6" W, thence southerly to
latitude 30°2019.5" N, longitude
88°34'9.6” W, thence westerly along the
shoreline to the point of beginning.

(b) The regulations. (1) Mooring,
anchoring, fishing or recreational
boating shall not be allowed within the
restricted area when required by the
Commanding Officer of the Naval
Station Pascagoula to safeguard the
installation and its personnel and
property in times of an imminent
security threat; during special
operations; during natural disasters; or
as directed by higher authority.

{2) Mooring, anchoring, fishing, or
recreational boating shall not be
allowed at any time within 500 feet of
any quay, pier, wharf, or levee along the
Naval Station northern shoreline.

(3) Commercial vessels at anchor will
be permitted to swing into the restricted
area while at anchor and during tide
changes.

(c) Enforcement. The regulations in
this section shall be enforced by the
Commanding Officer, naval station,
Pascagoula and such agencies as he/she
shall designate.

4. Part 334 is amended by adding
§ 334.802, to read as follows:

§334.802 Ingleside Naval Station,
Ingleside, Texas; restricted area.

(a) The area. The waters of Corpus
Christi Bay beginning at a point at
latitude 27°49'13.6" N, longitude
97°12'5.7" W, thence southerly to
latitude 27°49'7.3" N, longitude 97°12'5.4”
W. thence south-southwesterly to
latitude 27°49°01" N, longitude
97°12'39.4" W, thence north-
naortheasterly to latitude 27°49°02.4” N,
longitude 97°12°48.3" W, thence north-
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northeasterly to latitude 27°49'14.9” N,
longitude 97°12’42.7" W, thence easterly
along the shoreline to the point of
beginning.

(b) The regulations. Mooring,
anchoring, fishing or recreational
boating shall not be allowed within the
restricted area. Commercial vessels at
anchor will be permitted to swing into
the restricted area while at anchor and
during tide changes.

(c) Enforcement. The regulations in .
this section shall be enforced by the
Commanding Officer, Naval Station,
Ingleside and such agencies as he/she
shall designate.

Kenneth L. Denton,

Army Federal Register Liaison Officer.
[FR Doc. 92-24379 Filed 10-7-92; 8:45 am|]
BILLING CODE 3710-92-M

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Parts 1254 and 1258
RIN 3095-AA19

Use of Motion Picture Research Room;
Self-Service Copying

AGENCY: National Archives and Records
Administration.

ACTION: Final rule and interim final rule.

SUMMARY: The National Archives and
Records Administration (NARA) is
revising its regulations in 36 CFR part
1254 on use of the Motion Picture, Sound
and Video Research Room to allow self-
service copying of unrestricted motion
picture, video, and audio holdings under
controlled conditions. This rule modifies
the ban on self-service copying imposed
by the NARA final rule published on
November 19, 1991, at 56 FR 58311.
NARA is also promulgating an interim
rule setting fees in 36 CFR part 1258 for
self-service copying on NARA-provided
equipment. This rule will affect
researchers who use motion picture,
video, and audio holdings in the
National Archives.
PATES: The effective date for this final
rule and interim rule is October 8, 1992.
Comments on the changes to part 1258
must be received by NARA by
November 9, 1992.
ADDRESSES: Submit comments on the
amendments to part 1258 to Director,
Program Planning and Congressional
Liaison Division (NAA), Washington,
DC 20408.
FOR FURTHER INFORMATION CONTACT:
Mary Ann Palmos or Nancy Allard at
202-501-5110.
SUPPLEMENTARY INFORMATION: On May
28, 1992, NARA published a notice of

proposed rulemaking (57 FR 22447) to
amend the “clean research room™ policy
in effect in the Motion Picture, Sound,
and Video Research Room in the
National Archives Building. A public
meeting was held on June 19, 1992, at the
National Archives Building to answer
questions about the proposed rule.
Approximately 20 individuals attended
the public meeting. Seventeen written
comments were received. All comments
received careful consideration in the
development of this final rule. Following
is a discussion of the major issues raised
in the public meeting and written
comments:

Appointments

The proposed rule stated that viewing
stations would be available on a first-
come, first-served, basis. When other
researchers were waiting to use a
station, a 4-hour limit would be imposed
on use of the stations. Eight comments
addressed the need for appointments,
particularly for researchers coming from
outside the Washington, DC, area.
Several commenters suggested that half-
day appointments be permitted. One
commenter recommended full-day
appointments. Another commenter
suggested a mix of reserved and walk-in
stations.

NARA proposed the first-come, first-
served system as a fair means of
providing access to the limited number
of viewing stations in the research room.
We recognize, however, that guaranteed
access on specific dates is important to
a number of researchers. We have
decided, therefore, to make the
following modifications in this final rule.

Viewing stations in both the
unrestricted area and the restricted area
of the Motion Picture, Sound, and Video
Research Room will be made available
on a first-come, first-served basis from
8:45 am to 1:45 pm., Monday through
Friday. The restricted area stations and
unrestricted area film stations may be
reserved by advance appointment for
use from 2 pm to 5 pm., Mondays
through Fridays. Audio and video
stations in both the restricted area and
the unrestricted area may be reserved
by advance appointment for use from 2
pm to 10 pm., Mondays through Fridays,
and from 8:45 am to 5 pm., on Saturdays.
Stations in both areas of the research
room that have not been reserved will
be made available on a first-come, first-
served basis until 5 pm. Film viewing
stations will not be available during the
extended evening and Saturday hours
because use of the equipment must be
monitored by Motion Picture, Sound,
and Video Recording Branch staff; these
staff members are not available during
the extended hours. The research room

will be open during the extended
evening and Saturday hours for reserved
use of the audio and video viewing
stations. Audio titles and restricted
video titles must be requested and
pulled in advance of the extended hours.
No consultations will be available. The
research room will be closed if there are
no confirmed scheduled reservations.

The system for making appointments
will be similar to the system now in
effect. On the first working day of the
month, NARA will begin accepting
appointments for the following month
and will continue to accept
appointments for that month until all
appointments are taken. For example
on October 1, 1992, NARA will begin
accepting appointments for the entire
month of November 1992. Because
NARA must schedule staff from other
research rooms to work the extended
hours, reservations for evening and
Saturday appointments on audio and
video stations must be made at least
two days before the date of use. NARA
will accept later reservations only if at
least one confirmed reservation has
been made and staff already has been
scheduled to work the extended hours.

Researchers may make up to six
appointments each month.
Appointments must be confirmed two
days in advance and unconfirmed
appointments will be canceled.
Appointments will be held for 15
minutes; after that time on weekdays,
the station will revert to first-come, first-
served status. First-time researchers
who must ebtain a researcher
identification card are encouraged to do
so at least 15 minutes before the
appointment or to check in with the
research room attendant before going to
the second floor to obtain the researcher
identification card.

We believe that the system outlined
here addresses the concerns expressed
in the comments. Researchers will be
able to reserve use of a station for at
least 3 hours each day (8 hours for audio
and video stations). Film stations are
not as heavily used as the video
stations; we anticipate that researchers
with reservations for a film station often
will be able to extend their period of use
by arriving at the research room before
the reserved time. With the addition of
Saturday reservations, the number of
potential reservations for the more
heavily used video stations will increase
over the present availability.

Copying Equipment Provisions.

The proposed rule specified that one
piece of copying equipment would be
allowed into the unrestricted area of the
research room and defined that piece as
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one recording device (videocassette
recorder, audio recorder, or video
camera) and the video and audio cables
to connect the personal device to
NARA-provided viewing equipment. Six
individuals objected lo this provision,
suggesting that other accessory devices
were necessary to make the most useful
copy for the researcher's purpose. The
purpose of the proposed provision was
to allow effective supervision of the
small and congested unrestricted areas
of the research room. Based on the
comments, we believe thal our purpose
will be accomplished and user needs
will be better accommodated without a
specific limit on the type and number of
pieces of equipment that can be used in
the research room, We have modified

§ 1254.26{h)(2) to require that all
equipment, including cabling and
accessory devices, brought into the
unrestricted area of the research room
must be placed on the small cart or table
adjacenl to each station. The cart or
table is approximately 18 inches by 24
inches. At film viewing stations, a tripod
holding a video recording camera may
be placed on the floor in front of the
flatbed; other equipment must be placed
on the small table. Equipment (except
tripods used at film stations) may not be
placed on the floor, on top of NARA
equipment, on another unoccupied
station, or on a cart used for
transporting the equipment. Because of
the congestion in the research room,
carts must be removed to the lockers or
locker area outside the research room
after equipment is unloaded on the small
table at a station. The crowded
conditions in the Motion Picture, Sound,
and Video Research Room will be
improved at the future Archives facility
at College Park, MD (Archives 1I) where
specially designed viewing stations will
be used and equipment carts provided.

In response to two comments, we
have clarified the restriction on leaving
the research room in the proposed
§ 1254.26(h)(2) [now § 1254.26(h)(2)(ii}}
to allow researchers to consult finding
aids in the unrestricted research area
while their audio or video equipment is
operating at an audio or video viewing
station. Researchers must remain in the
research room while the equipment is
operaling in case the NARA or personal
equipment malfunctions or the NARA
reference tape breaks or jams. The film
viewing slations still must be attended
at all times.

In response to one comment, we have
also removed the limit on the number of
video and/or audio cassettes that may
be brought into the unrestricted research
area. All researcher copying media will’
be marked “NARA-approved personal

property” and will be inspected upon
departure as described in the proposed
rule.

One commenter suggested that we
allow researchers o hook up their own
equipment to the NARA-provided self-
service copying station when the station
was not in use. We have not adopted
that comment. This station is a viewing/
copying station for researchers who do
not bring their own equipment. As the
proposed rule noted, hook-up of
personal equipment to the NARA
equipment in this station is prohibited to
protect the NARA equipment from
possible undue wear or damage.

Use of Restricted Materials

Three comments addressed the
proposed segregation of restricted
materials. One individual suggested that
the restricted and “mixed” titles be
maintained in the restricted viewing
area on open shelves so that researchers
could verify the copyright status of titles
without having to consult the staff.
Another individual suggested that
NARA use- a sign-out sheet for restricted
titles instead of individual reference
service slips. We did not adopt either of
these suggestions because they would
not provide the level of control
necessary to protect the materials.
Recopying of “mixed" reference tapes to
separate unrestricted titles is scheduled
for completion by late September: when
this project is finished, there will be no
“mixed" reference tapes.

A third commenter objected to
NARA's decision not to permit
copyrighted materials to be reproduced
on personal copying equipment on the
grounds that NARA should not act as
“copyright police for a privileged group
of copyright holders." The commenter
suggested that NARA mark each frame
of its reference copies with a small logo
to allow "fair use’ personal copying to
take place. This suggestion is not
practical. Segregation of copyrighted
and other restricted materials in a
viewing-only area remains the most
feasible way for NARA to prevent
unauthorized copying of these materials
while allowing personal copying of
unrestricted materials.

Other Comments

Several comments addressed issues
outside the subject of this rulemaking,
such as the handling of film requests
and preventive maintenance on
equipment. These issues are not
appropriate for addressing in NARA
regulations.

Fees

NARA is establishing in 36 CFR part
1258, as an interim rule, fees for use of

the self-service copying station and
separate purchase of blank
videocassettes from NARA. NARA has
agreed that a 120-minute length cassette
should be provided instead of the 90-
minule length cassette described in the
proposed rule because the longer
cassette is more commonly available.

These fees are established as an
interim rule and NARA invites
comments on the amendments to part
1258. NARA will address any comments
received in a final rule to be published
after the comment closing date. NARA
fees are required by 44 U.S.C. 2116(c) to
be sel to recover, to the extent possible,
the actual costs for making
reproductions of records and other
materials transferred to the custody of
the Archivist of the United States.

Effective Date

Immediate implementation of this
final rule will benefit users of the
Motion Picture, Sound, and Video
Research Room by restoring their
personal copying privileges. Therefore,
in accordance with 5 U.S.C. 553(d)(3),
NARA finds good cause to make this
rule effective upon publication in the
Federal Register.

The NARA-provided self-service
video copying equipment described in
§ 1254.26(h)(4) has been ordered but
may not be available on the effective
date of this regulation.

This rule is not a major rule for the
purposes of Executive Order 12291 of
February 17, 1981. As required by the
Regulatory Flexibility Act. it is hereby
certified that this rule will not have a
significant impact on small business
entities.

List of Subjects
36 CFR Part 1254

Archives and records; Confidential
business information; Freedom of
information; Micrographics.

36 CFR Part 1258

Archives and records.

For the reasons set forth in the
preamble, chapter XII of title 36 of the

Code of Federal Regulations is amended
as follows: ;

PART 1254—AVAILABILITY OF
RECORDS AND DONATED
HISTORICAL MATERIALS

1. The authority citation for part 1254
continues to read as follows:

Authority: 44 U.S.C. 2101-2118; 5 U.8.C 552;
and E.O. 12600, 52 FR 23781, 3 CFR, 1967
Comp. p. 235.
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2. Section 1254.26 is amended by
removing the words “and audio and
video reproduction devices" from the
introductory text of paragraph (e) and
adding a new paragraph (h) to read as
follows:

§ 1254.26 Additional rules for use of
certain research rooms in the National
Archives and the Washington National
Records Center buildings.

(h) In addition-to the procedures in
paragraphs (c) through (g) of this
section. the following procedures apply
to the Motion Picture, Sound, and Video
Research Room (hereinafter, “the
research room”) in the National
Archives Building:

(1) The following procedures govern
the use of NARA viewing equipment in
the research room:

(i) Use of the viewing equipment in
the research room is provided on a first-
come, first-served basis, from 8:45 a.m.
to 1:45 p.m., Monday through Friday,
excluding holidays.

(ii) Reservations for use of film
viewing equipment from 2 p.m. to 5 p.m.,
Monday through Friday, excluding
holidays, may be made in accordance
with the procedures in paragraph
(h)(1)(iv) of this section. If viewing
equipment is not occupied by a holder of
a reservation, it will be made available
on a first-come, first-served basis.

(iii) Reservations for use of the audio
and video equipment from 2 p.m. to 10
p.m., Monday through Friday, excluding
holidays, and 8:45 a.m. to 5 p.m. on
Saturday, may be made in accordance
with the procedures in paragraph
(h)(1)(iv) of this section. If audio or
video equipment is not occupied by a
holder of a reservation, it will be made
available on a first-come, first-served
basis until 5 p.m., Monday through
Friday. Audio and video equipment may
be used after 5 p.m. on weekdays and on
Saturdays only with a reservation.
Audio and restricted video stations may
be used after 5 p.m. on weekdays and on
Saturdays only for previously furnished
titles: no additional titles will be
furnished during those time periods.

(iv) Reservations for viewing
equipment will be accepted beginning
on the first working day of the month
preceding the date to be reserved. For
example, a reservation for any date in
November may be made on the first
working day of October. Reservations
for audio and video stations will not be
accepted less than two working days
{excluding Saturdays) before the date to
be reserved. unless other confirmed
reservations have been made for that
date. A researcher may make up to six
reservations each month. Reservations

must be confirmed two days in advance
of the date reserved. Reservations will
be held for 15 minutes on the reservation
date.

(2) The following procedures shall be
followed when personal recording
equipment and accessories are brought
into the unrestricted viewing and
copying area in the research room:

(i) Personal recording equipment
brought into the unrestricted viewing
and copying area in the research room
mus! be inspected and tagged by the
research room attendant prior to
admittance. All equipment and
accessory devices must be placed on the
table adjacent to the viewing station,
except that a tripod holding a video
camera may be placed on the floor in
front of a film viewing station.

(ii) Researchers shall remain in the
research room while their personal
equipment is in use at an audio or video
viewing station. The film viewing
stations must be attended at all times
while in use. Researchers shall remove
their personal equipment from the
research room when they leave the room
for the day or for extended breaks.

(iii) NARA will not be responsible for
assisting with “hock-up” to NARA
viewing equipment; for providing
compatibility between the personal
recording equipment and NARA viewing
equipment; or for the guality of the
copies made by researchers. NARA will
provide the researcher information on
the types of NARA equipment being
used in the research room and on the
cables necessary for hook up to the
NARA viewing equipment.

(3) When a researcher brings audio or
video recording tapes or cassettes into
the unrestricted area of the research
room, the research room attendant will
mark the recording media "NARA-
approved personal property” for
identification purposes. Such’media
shall be inspected upon exit from the
research room, as well as upon exit from
the National Archives Building.

{4) A NARA-furnished video copying
station and 120-minute blank video
cassette may be reserved, for a fee, on a
first-come, first-served basis for a 90-
minute period of time. If no other
individual is waiting to use the station,
an additional time period may be
reserved at the end of the current
period. Personal recording devices may
not be connected to NARA equipment at
the video copying station. Only NARA-
provided tapes may be used at the video
copying station. Fees for use of the
station and blank cassette are specified
in § 1258.12 of this chapter.

(5) The NARA or personal recording
device and media may be used to make

a personal-use copy of unrestricted
archival materials in the research room.

{6) Each researcher will be provided a
copy of the Motion Picture, Sound, and
Video Research Room rules and a
warning notice on potential copyright
claims in unrestricted titles. The
researcher must sign a statement
acknowledging receipt of the rules and
notice. The individual making and/or
using the copy is responsible for
obtaining any needed permission or
release from a copyright owner for other
use of the copy.

(7) No personal recording device or
media is permitted in the restricted
viewing area in the research room.

PART 1258—FEES

3. The authority citation for part 1258
continues to read as follows:

Authority: 44 U.S.C. 21186(c).

4. Section 1258.12 is amended by
redesignating paragraphs (g) and (h) as
paragraphs (h) and (i), respectively, and
adding a new paragraph (g) to read as
follows:

§ 1258.12 Fee schedule.

(g) Self-service video copying in the
Motion Picture, Sound and Video
Research Room:

(1) Initial 90-minute use of video
copying station with 120-minute
videocassette: $15.25.

(2) Additional 90-minute use of video
copying station with no videocassette:
$8.75.

(3) Blank 120-minute videocassette:
$6.75.

Dated: September 29, 1992.

Don W. Wilson,

Archivist of the United States.

[FR Doc. 92-24520 Filed 10-7-92; 8:45 am|
BILLING CODE 7515-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MN4-1-5178; FRL-4509-5]

Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Final rulemaking.

SUMMARY: On May 6, 1982, USEPA
conditionally approved Minnesota's Par’
D State Implementation Plan (SIP) for
particulate matter (47 FR 19520},
conditioned on the State providing
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emissions limits for grain loading

operations that satisfied the

requirements of Part D of the Clean Air

Act. Minnesota submitted a SIP revision

request on July 9, 19886, to address this

condition. USEPA proposed to approve
this request on June 24, 1987 (52 FR

23692). On February 24, 1992, Minnesota

withdrew a portion of this request. The

USEPA is approving the remaining

request for revision to the SIP, and

removing the condition on the approval
of the State’s Part D SIP for particulate
matter.

EFFECTIVE DATE: This final rulemaking

becomes effective on November 9, 1992,

ADDRESSES: Copies of the SIP revision

and the October 17, 1991, technical

support document are available at the
following addresses for review: (It is
recommended that you telephone John

Summerhays at (312) 886-6067, before

visiting the Region V office.)

U.S. Environmental Protection Agency
(AE-17]), Region V, Air Enforcement
Branch, 77 West Jackson Blvd.,
Chicago, Illinois 6064-3590.

A copy of today's revision to the
Minnesota SIP is available for
inspection at:

U.S, Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

John Summerhays, Air Enforcement

Branch (AE-17]), United States

Environmental Protection Agency,

Region V, Chicago, Illinois 60604-3590,

(312) 886-6067.

SUPPLEMENTARY INFORMATION:

History

Pursuant to section 107 of the Clean
Air Act, the USEPA designated certain
areas of the country as not attaining the
National Ambient Air Quality Standard
(NAAQS) for total suspended
particulates (TSP). In Minnesota, the
Twin Cities and the City of Duluth were
designated as nonattainment for TSP
(see 43 FR 8962 (March 3, 1978) and 43
FR 45993 (October 5, 1978)). for these
areas, Part D of the Act required the
State to revise its SIP to provide for the
attainment of the NAAQS.

On August 4, 1980, and October 17,
1980, Minnesota submitted its Part D
TSP SIP. This submittal generally
required all industrial sources to control
their TSP emissions to levels obtainable
by applying reasonably available
control technology (RACT) and to make
a commitment to study nontraditional
fugitive emissions such as reentrained
road dust. :

The USEPA conditionally approved
the submittal on May 6, 1982 (47 FR

19520), conditioned upon Minnesota
submitting RACT level opacity limits for
grain handling facilities. On July 9, 1986,
Minnesota submitted a request for a SIP
revision in response to the condition.
The revision request included revised
regulations, a statement by the State of
Minnesota interpreting certain
requirements applicable to barge
loading, and operating permits for three
grain handling facilities in Duluth.

On June 24, 1987, the USEPA
published a notice in the Federal
Register proposing to approve the
revisions requested by the State of
Minnesota, The basis for the proposed
action was a judgement that the revised
limitations would require RACT at grain
handling facilities. USEPA
simultaneously proposed to remove the
condition on the approval of the
Minnesota's TSP SIP. No comments
were submitted on this proposed
rulemaking.

On July 1, 1987, USEPA promulgated a
revision of the National Ambient Air
Quality Standard (NAAQS) for
particulate matter, This action replaced
the standard based upon total
suspended particulates with a new
standard based upon smaller
particulates nominally measuring 10
microns or less, a pollutant identified as
PM;,. In conjunction with this revision,
USEPA published its interpretation of
the applicable SIP requirements for the
new standard. Among the findings in
this notice was a conclusion that
particulate matter SIPs would no longer
be required to meet the requirements of
Part D of the Act, which included the
requirement for the application of
RACT. This notice also concluded that
the revision will not interfere with
attainment or maintenance of the new
NAAQS.

The Clean Air Act Amendments of
1990, enacted on November 15, 1990,
reinstate a requirement for RACT for
particulate matter in some areas.
Specifically, these amendments provide
for attainment/nonattainment
designations for PM,o and require that
new SIP revisions including provision
for RACT be submitted by November
1991 for statutorily designated PMio
nonattainment areas. In Minnesota,
portions of the St. Paul and Rochester
areas were designated nonattainment
for PM;o and were required to submit
PM,o SIP's by November 15, 1991.

On November 26, 1991, Minnesota
submitted PM,, SIP revisions intended
to meet the amended Clean Air Act
requirements for the Saint Paul and
Rochester areas. This submittal is being
reviewed separately from the grain
loading regulations being addressed
here,

On November 1, 1991, William
MacDowell of USEPA Region V
transmitted a letter to Lisa Thorvig of
the Minnesota Pollution Control Agency
(MPCA) recommending withdrawal of a
portion of the State's submittal. On
February 24, 1992, Charles Williams,
Commissioner of the MPCA, officially
withdrew a portion of the submittal, as
described below.

Reassessment of Submittal

Minnesota's July 9, 1986, submittal
includes four regulations, a statement
interpreting these rules with respect to
barge loading, and a set of permits
providing additional limitations. Rule
7005.2520 provides definitions of several
terms. Rule 7005.2521 imposes many
significant limitations, most notably
including quantitative limits on opacity
and emissions for applicable facilities.
Rule 7005.2522 prohibits grain handling
facilities from causing a public nuisance.
Rule 7005.2523 sets criteria for
identifying which facilities are subject to
various limits in Rule 7005.2521.
Minnesota's interpretative statement
that was included in the SIP submittal
concluded that barge loading in
Minnesota uses normal loading even
during topping off (and that trimming is
not performed with barges), which
signifies that the 20 percent opacity limit
in Rule 7005.2521 applies throughout the
barge loading process. Although the July
9, 1986 submittal included permits
imposing additional opacity restrictions
for three facilities in Duluth, these
permits were withdrawn from USEPA
consideration on February 24, 1992.

The requirements of particulate
matter have changed substantially since
USEPA proposed approval of
Minnesota's grain handling regulations.
Therefore, USEPA has reconsidered the
criteria by which Minnesota’s SIP
submittal is evaluated. As a result of
changes in applicable requirements,
these Statewide regulations need no
longer be evaluated according to
whether they require the application of
RACT. Instead, the submittal was
reevaluated as to whether the submittal
provides more or less stringent
limitations than the existing SIP.
Evaluation of whether the full set of
requirements have been met for the
Saint Paul and Rochester nonattainment
areas will be conducted separately
based in large part upon Minnesota's
November 26, 1991, submittal.

The regulations submitted by
Minnesota on July 9, 19886, include Rules
7005.2520 through 7005.2523. The
existing SIP is based on an older
regulation codified as APC-29. The new
Rules 7005.2520 through 7005.2523 are




46308

Federal Register / Vol. 57, No. 196 / Thursday, October 8, 1992 / Rules and Regulations

more stringent than the SIP rule APC-29
in several significant respects. Most
notably, rules 7005.2520 through
7005.2523 provide opacity limits
representing relatively stringent,
quantitative requirements on the capture
of emissions. In contrast, APC-29 only
requires use of induced draft, which
arguably need not be designed to
capture emissions effectively. Second.
Rule 705.2523 requires that emissions
from emission control equipment meet
both the grains per standard cubic foot
limit of a rule codified in the SIP as
APC-5 and a limitation of 10 percent
opacity. In contrast, APC-29 allows
noncompliance with the APC-5 limit if a
control efficiency limit is met, and does
not impose the opacity limit. The two
sets of regulations appear to have
comparable stringency with respect to
the criteria for determining the
applicability of the limitations. A more
detailed comparison of the revised
regulations to the existing SIP regulation
is provided in the technical support
document.

The technical support document also
discusses concerns which arose after
publication of the notice of proposed
rulemaking relating to potential
expiration of enforceability of approved
but expiring permits. Since the State has
withdrawn the permits submitted in
1988, this issue is now moot.

Based on this review, and considering
Minnesota's interpretative statement
pertaining to barge loading, USEPA has
concluded that the revised regulations
are more stringent than the existing SIP
regulation. With respect to the Saint
Paul and Rochester PM;o nonattainment
areas, the submittal of July 9, 1986, may
be considered an interim submittal for
enhancing the control of particulate
matter. With respect to the remainder of
the State, no further submittal is
required, and the submittal may be
considered to provide better assurance
that the PM;o NAAQS will be
maintained. Consequently, USEPA has
concluded that these revised regulations
may be approved on a Statewide basis.

Conclusion

USEPA is by today's action approving
Minnesota's revision to its State
implementation plan for particulate
matter. The revision pertains to
Minnesota's plan for the reduction of
particular emissions during grain
loading operations. The revised grain
handling regulations include Rule
7005.2520, Definitions; Rule 7005.2521,
Standards of performance for dry bulk
agricultural commodity facilities; Rule
7005.2522, Nuisance; and Rule 7005.2523,
control requirements schedule. USEPA
interprets these regulations in

accordance with the interpretative
statement included by Minnesota in its
1986 submittal. These regulations
replace the rule previously identified as
APC-29. USEPA is today also removing
the condition on the approval of
Minnesota's Part D SIP for particulate
matter contained in 40 CFR 52.1230.

USEPA has reviewed the State's SIP
revision request for conformance with
the provisions of the Clean Air Act
Amendments of 1990. These
amendments require further submittals
from the State for selected areas (which
were in fact submitted November 26,
1991), but these requirements for further
submittals do not change the criteria for
judging this submittal. The Agency has
determined that this action conforms
with requirements under the amended *
Clean Air Act irrespective of the fact
that the submittal preceded the date of
enactment of the amendments.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

This action has been classified as a
Table Two action by the Regional
Administrator under the procedures
published in the Federal Register on
January 18, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Tables
Two and Three SIP revisions (54 FR 222)
from the requirements of section 3 of
Executive Order 12291 for a period of 2
years. USEPA has submitted a request
for a permanent waiver for Table 2 and
Table 3 SIP revisions. OMB has agreed
to continue the temporary waiver until
such time as it rules on USEPA's
request.

Under section 307(b}(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 7, 1992.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. [See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Incorporation by reference,

Intergovernmental relations, Particulate
matter.

Note.—Incorporation by reference of the
State Implementation Plan for State of
Minnesota was approved by the Director of
the Federal Register on july 1, 1882,

Dated: June 25, 1992.

Valdas V. Adamkus,
Regional Administrator.

Title 40 of the Code of Federal
Regulations, chapter I, part 52, is
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 52.1220 is amended by
adding paragraph (c)(25) to read as
follows:

§ 52.1220 |dentification of plan.

- - - - .

(c)***

(25) On July 9, 1986, the State of
Minnesota submitted Rules 7005.2520
through 7005.2523, submitted to replace
the rule APC-29 in the existing SIP (see
paragraph (20)). This submittal also
included State permits for three sources,
but these permits were withdrawn from
USEPA consideration on February 24,
1992. This submittal provides for
regulation of particulate matter from
grain handling facilities, and was
submitted to satisfy a condition on the
approval of Minnesota's Part D plan for
particulate matter.

(i) Incorporation by reference.

(A) Minnesota Rule 7005.2520,
Definitions; Rule 7005.2521, Standards of
Performance for Dry Bulk Agricultural
Commodity Facilities; Rule 7005.2522,
Nuisance; and Rule 7005.2523, Control
Requirements Schedule, promulgated by
Minnesota on January 16, 1984, and
effective at the State level on January
23, 1984.

(ii) Additional Material.

(A) Appendix E to Minnesota’s July 9,
1986, submittal, which is a statement
signed on April 18, 1988, by Thomas J.
Kalitowski, Executive Director,
Minnesota Pollution Control Agency,
interpreting Rules 7005.2520 through
7005.2523 in the context of actual barge
loading practices in Minnesota.

. * - » -

§52.1230 [Amended]

3. Section 52.1230 is amended by
removing paragraph (a) and by
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redesignating paragraphs (b) and (c) as
(a) and (b), respectively.

[FR Doc. 92-24383 Filed 10-7-92; 8:45 am)|
BILLING CODE 6560-50-M

40 CFR Part 52
[W123-1-5405; FRL-4514-5]

Approval and Promulgation of
Implementation Plans; Wisconsin

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Final rule.

SUMMARY: USEPA is approving the
Oshkash Carbon Monoxide State
Implementation Plan (SIP) as a revision
to the Wisconsin SIP for Carbon
Monoxide (CO).

USEPA's action is based upon a
revision request which was submitted
by the State to satisfy the requirements
of the Clean Air Act
DPATES: This action will be effective
December 7, 1992 unless notice is
received within 30 days that someone
wishes to submit adverse or critical
comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Copies of the SIP revision
request and USEPA's analysis are
available for inspection at the following
address: (It is recommended that you
telephone Camille Szematowicz at (312)
886-6081, before visiting the Region 5
Office). U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604,

Written comments should be sent to:
Carlton Nash, Chief, Regulation
Development Section, Air Toxics and
Radiation Branch (AT-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604.

A copy of today's revision to the
Wisconsin SIP is available for
inspection at: U.S. Environmental
Protection Agency, Public Information
Reference Unit, 401 M Street, SW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Camille Szematowicz, Air Toxics and
Radiation Branch, Regulation
Development Section (AT-18]), U.S.
Environmental Protection Agency,
Region 5, Chicago, lllinois 60604, (312)
886-6081.

SUPPLEMENTARY INFORMATION:

I. Summary of State Submittal

On November 22, 1991, the Wisconsin
Department of Natural Resources
(WDNR) submitted a revision to

Wisconsin's SIP for CO. The submittal
consists of a single source SIP revision
pertaining to the Mercury Marine Engine
Testing Facility located in Oshkosh,
Wisconsin. The WDNR submitted the
SIP revision to address violations of the
National Ambient Air Quality Standards
(NAAQS) that were recorded in 1988
and 1989. This SIP submittal is being
presented for Direct Final rulemaking in
today's Federal Register.

II. USEPA's Analysis of State Submittal

USEPA has reviewed the Wisconsin
plan for conformance with the
provisions of the Clean Air Act as
amended on November 15, 1990, and has
determined that the submitted plan
conforms with the Clean Air Act
requirements, That is, the plan: Contains
enforceable emission limitations with a
schedule for compliance; includesa
program to provide for the enforcement
of the emission limits; and provides
modeling for the purpose of
demonstrating that the SIP's control
measures will provide for attainment
and maintenance of the CO NAAQS in
Oshkosh. In addition, the SIP includes
provisions for the operation of air
quality monitors in the Oshkosh area.
More detail is provided in the following
subsections as to how the Oshkosh SIP
satisfies the appropriate Clean Air Act
requirements,

(1) Enforceable Emission Limitations

The SIP revision consists of an
Administrative Order signed by Donald
R. Thieler, Director, Bureau of Air
Management, WDNR, on November 22,
1991. The Administrative Order contains
the following provisions which specify
enforceable emission limitations with
which Mercury Marine Engine Testing
Facility must comply.

(a) Mercury Marine must operate its
engine testing facility such that each
engine tested at the Endurance Dock has
its emissions vented through the exhaust
collection system.

(b) The aggregate rated horsepower of
engines being tested at any given time
may not exceed:

(i) 4,000 horsepower for all engines at
the Endurance Dock, of which not more
than 2,000 horsepower may be
attributable to inboard/outboard
engines, and not more than 2,000
horsepower may be attributable to
outboard engines;

(ii) 200 horsepower for all engines
(outboard) at the wet cell tests; and

(iii) 1,500 horsepower for all engines
at the shaker tests and the dynamometer
cell tests,

(c) Mercury Marine must maintain
operation records to demonstrate its
compliance with the aggregate

horsepower limitations. These records
must be maintained for 3 years and be
available to WDNR and USEPA upon
request. The records shall include at a
minimum: hourly data regarding the
total rated horsepower of all engines
being tested at the Endurance Dock, wet
cells, shaker tests, and dynamometer
cells of the facility; the fuel consumption
rate; and the percentage of total
horsepower attributable to outboard and
inboard/outboard engines at each site.
These records must be submitted
quarterly along with any exceedance
information.

(d) Mercury Marine shall conduct an
inspection for leaks of the exhaust
capture system each time an engine is
connected to the exhaust system.

(e) Mercury Marine shall conduct
biennial stack tests of the engine testing
facility's exhaust capture system. These
tests must be performed according to
Method 10 in 40 CFR part 60.

USEPA has reviewed these provisions
and has concluded that they are
Federally enforceable. The Mercury
Marine facility is already in compliance
with the Administrative Order so that a
timetable for compliance is no longer
relevant. Mercury Marine must be in
compliance upon the effective date of
federal approval.

(2) Modeling Analysis/Attainment
Demonstration

WDNR also submitted a modeling
analysis of Oshkosh's air quality at the
new emission limits and operating
scenarios as part of the SIP revision.
The modeling followed USEPA modeling
guidelines. The USEPA Industrial source
Complex Short Term (ISCST) model was
used, with five years of meteorological
data from Green Bay, WI. USEPA has
concluded that the modeling analysis
fully demonstrates attainment of the
NAAQS with the limits and operating
restrictions contained in the SIP
revision.

(3) Ambient Air Monitoring

The Administrative Order mandates
that Mercury Marine be responsible for
the installation and operation of an
ambient air quality monitor for CO as
well as a meteorological station in the
vicinity of the engine testing facility at a
site approved by WDNR. This monitor
must remain in operation for a period of
at least 2 years. The monitor and
meteorological system will be operated
in accordance with USEPA monitoring
requirements in 40 CFR part 58. USEPA
believes the operation of these monitors
will be useful in confirming the
continued maintenance of the CO
NAAQS in the Oshkosh area.
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I1L. USEPA's Rulemaking Action

The SIP revision submitted by the
WDNR to resolve the CO ambient air
violations of 1988 and 1989 in Oshkosh
satisfies the Clean Air Act requirements
for such plan revisions. Therefore,
USEPA is approving the Oshkosh
Carbon Monoxide State Implementation
Plan as a revision to the Wisconsin SIP
for CO.

Because USEPA considers today's
action noncontroversial and routine, we
are approving-it today without prior
proposal. The action will become
effective on December 7, 1992. However,
if we receive notice by November 9,
1992 that someone wishes to submit
critical comments, then USEPA will
publish: (1) A notice that withdraws the
action, and (2) a notice that begins a
new rulemaking by proposing the action
and establishing a comment period.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989, (54 FR 2214-2225). On
January 8, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of Section 3 of
Executive Order 12291 for a period of 2
years. USEPA has submitted a request
for a permanent waiver for Table 2 and
Table 3 SIP revisions. The OMB has
agreed to continue the temporary waiver
until such time as it rules on USEPA's
request.

Under the Regulatory Flexibility Act, 5
U.S.C. 600 et. seq., EPA must prepare a
regulatory flexibility analysis assessing
the impact of any proposed or final rule
on small entities. 5 U.S.C. 603 and 604.
Alternatively, EPA may certify that the
rule will not have a significant impact
on a substantial number of small
entities. Small entities include small
b 1sinesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of less
than 50,000.

SIP approvals under section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but simply
approve requirements that the State is
already imposing. Therefore, because
the federal SIP-approval does not
impose any new requirements, I certify
that it does not have a significant impact

on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The
CAA forbids EPA to base its actions
concerning SIPs on such grounds. Union
Electric Co. v. US.E.P.A., 427 U.S. 248,
256-66 (S. Ct 1976); 42 U.S.C.

§ 7410(a)(2).

The Agency has reviewed this request
for revision of the federally approved
State Implementation Plan for
conformance with the provisions of the
1980 Amendments enacted on
November 15, 1990. The Agency has
determined that this action conforms
with those requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of appeals for the
appropriate circuit by December 7, 1992.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Air Pollution control, Carbon
monoxide, Incorporation by Reference,
Intergovernmental relations, Reporting
and record keeping requirements.

Note—Incorporation by reference of the
State Implementation Plan for the State of

Wisconsin was approved by the Director of
the Federal Register on july 1, 1982

Dated; August 26, 1992.
Valdas V. Adamkus,
Regional Administrator.

40 CFR part 52, subpart YY, is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671(q).

Subpart YY—Wisconsin

2. Section 52.2570 is amended by
adding paragraph (c)(62) to read as
follows:

§52.2570 Identification of plan.

(c) » » -

(62) On December 11, 1991, the United
States Environmental Protection Agency

received a revision to Wisconsin’s State
Implementation Plan for Carbon
Monoxide. This revision took the form
of Administrative Order AM~91-71,
dated November 22, 1991, which
incorporates a stipulation between the
Wisconsin Department of Natural
Resources and the Brunswick
Corporation d.b.a. Mercury Marine. The
Administrative Order addresses the
emissions of carbon monoxide into the
ambient air from Mercury Marine
Engine Testing Facility in Oshkosh,
Wisconsin.
(i) Incorporation by reference.
Administrative Order AM-91-71,
dated November 22, 1991, which
incarporates a stipulation between the
Wisconsin Department of Natural
Resources and the Brunswick
Corporation d.b.a. Mercury Marine.
(ii) Additional materials.
Attainment modeling demonstration
of control strategy to limit carbon
monoxide emissions from Mercury
Marine Engine Testing Facility, dated
December 20, 1989.

{FR Doc. 92-24384 Filed 10-7-92; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[MA-14-2-5588; A-1-FRL-4507-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; (Amendment to
Massachusetts’ SIP, for Ozone and for
Carbon Monoxide, for the Control of
Air Pollution by Certifying Roadway
Tunnel Ventilation Systems in the
Metropolitan Boston Air Pollution
Control District)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

sumMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Massachusetts. This revision requires
the pre-construction and operating
certification of roadway tunnel
ventilation systems in the Metropolitan
Boston Air Pollution Control District.
The intended effect of this action is to
control vehicular emissions of carbon
monoxide (CO), hydrocarbons (HC) and
nitrogen oxides (NO,). These pollutants
contribute to the carbon monoxide and
ozone air pollution problems in the
Boston urbanized area. This action is
being taken under section 110 and Par!
D of the Clean Air Act.

EFFECTIVE DATE: This rule will become
effect on November 9, 1992,
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ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours, by appointment at the
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, One Congress Street,
10th floor, Boston, MA; Public
Information Reference Unit, U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460; and
Division of Air Quality Control,
Department of Environmental
Protection, One Wirnter Street, 7th Floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, (617) 565-3227.
SUPPLEMENTARY INFORMATION: On
December 30, 1991, (56 FR 67266-67268),
EPA published a Notice of Proposed
Rulemaking (NPR) for the
Commonwealth of Massachusetts. The
NPR proposed approval of a revision te
Massachusetts’ State Implementation
Plan (SIP) for Ozone and for Carbon
Monoxide, for the control of air
pollution by certifying roadway tunnel
ventilation systems in the Metropolitan
Boston Air Pollution Control District.
The revision contains definitions for
four new terms added to 310 CM.R. 7.00
(no-build alternative, project area,
project roadway, and tunnel ventilation
system) and adds a new section, 310
C.MR. 7.38, to establish the rcadway
tunnel ventilation systems certification
program. The formal SIP revision was
submitted by Massachusetts on January
30, 1991.

Other specific requirements of the
Commonwealth's State Implementation
Plan (SIP) Revision for Ozone and for
Carbon Monoxide, for the control of air
pollution by certifying roadway tunnel
ventilation systems in the Metropolitan
Boston Air Pollution Control District,
and the rationale for EPA's proposed
action are explained in the NPR and will
not be restated here.

EPA received comments on the NPR
from two organizations. On January 28,
1992, the Sierra Club submitted
comments opposing approval of the SIP
revision. It supplemented these
comments on February 12, 1992." In
addition, the Conservation Law
Foundation submitted comments on
January 29, 1992 which were supportive
of EPA's approval of the proposed
revision. The region has responded fully
to these comments in a response

* Altheugh these supplemental comments were
dated February 12, 1992, almost two weeks after the
comment period on the Notice of Proposed
Rulemuking closed, EPA has chosen lo respond to
the comments in the interest of fully addressing
issues brought to the Agency's attention by the
interested public

memorandum attached to the Technical
Support Document. A brief summary of
these comments and EPA’s responses
appear below.

In its comments, the Sierra Club
argues that the revision of the SIP to
include the tunnel roadway ventilation
system regulation would weaken the
Massachusetts SIP in violation of
Section 193 of the Clean Air Act. The
tunnel ventilation system regulation
states that tunnel ventilation systems
are not subject to the plan approval
requirements in 310 CM.R. 7.02
(Regulation 7.02) of the Massachusetts
SIP. The Sierra Club maintains that
tunnel ventilation systems have been
subject ta Regulation 7.02 and that the
adoption of this SIP revision would
weaken the SIP by exempting tunnel
ventilation systems from the
requirements of Regulation 7.02. The
Sierra Club also states that tunnel
ventilation systems are "stationary
sources” and consequently subject to
the new source review and Preveantion
of Significant Deterioration (PSD)
permitting requirements of the Act.
Since the tunnel roadway ventilation
system regulation does not meel the
minimum requirements of a PSD or new
source review permitting program, the
Sierra Club comments that its adoption
represents a weakening of the
Massachusetts SIP and is inconsistent
with the requirements of Parts C and D
of the Act. Moreover, the Sierra Club
states that subjecting tunnel ventilation
systems o new source review
requirements would further the Clean
Air Act's purpose of requiring the
installation of pollution control
equipment on stationary sources. The
Sierra Club has made these same
arguments in the pending civil action
Sierra Club et al. v. Larson et al., Civil
Action No. 91-10898C (D. Mass).

EPA has concluded that tunnel
ventilation systems are not stationary
sources subject to the PSD or new
source review permitting requirements
of the Act or Regulation 7.02 of the SIP
and consequently the adoption of this
SIP revision will not weaken, but will
rather strengthen, the existing SIP.
Tunnel ventilation systems, which do
not generate their own emissions but
rather simply funnel emissions from
mobile sources, are not stationary
sources within the meaning of the Clean
Air Act. The Clean Air Act provides for
means other than new source review
and PSD to regulate emissions resulting
directly from the internal combustion
engines of motor vehicles. Because they
are not stationary sources within the
meaning of the Clean Air Act, tunnel
ventilation systems are not subject to

the new source review and PSD
requirements of the SIP and the Act.
Similarly, tunnel ventilation systems are
not subject to Regulation 7.02 of the
Massachusetts’ SIP. The federally-
approved Regulation 7.02 applies to the
facilities listed at Subsection 7.02(4).
Tunnel ventilation systems do not fall
under any of the listed categories of
facilities. Consequently, this SIP
revision does not remove tunnel
ventilation systems from any current
requirements of the SIP or the Clean Air
Act and therefore is not a weakening of
such requirements.

In fact, the SIP revision will
strengthen the SIP by contributing to
overall state and federal strategies to
reduce emissions from mobile sources in
the Boston area. The revision requires
certification that the construction and
operation of a roadway tunnel
ventilation system will not cause or
exacerbate a violation of the Nationa:
Ambient Air Quality Standards
(NAAQS) or an actual or projected
increase in the total amount of non-
methane hydrocarbons measured within
the project area when compared with
the no-build alternative. Moreover, the
tunnel ventilation certification process
requires the monitoring of emissions and
traffic data to ensure that the tunnel
ventilation system continues to meet the
certification criteria in the future. If the
Massachusetts Department of
Environmental Protection (DEP) finds
that the certification criteria are being
violated or are likely to be violated, the
revision requires the operator of the
tunnel ventilation system lo submit a
mitigation plan which identifies specific
measures that the operator intends to
implement ta bring the ventilation
system and the associated project area
into compliance with the certification
criteria.

DEP will then review and either
accept or reject the plan. The terms of
an accepted plan are incorporated into
the tunnel ventilation system's operating
certification. These requirements, as
well as others in the revision, strengthen
EPA's and the state's ability to regulate
the overall emissions from mobile
sources in the Boston area. The revision
is consequently quite consistent with the
purposes of the Clean Air Act.

The Sierra Club also comments that,
because the regulation was not
approved by the Governor and Council
as required by Mass. Gen. Laws c. 111,
§ 142A. the state did not properly adopt
the tunnel ventilation system regulation
under state law and therefore the
regulation cannot be approved by EPA
as a SIP revision. EPA has concluded
that the regulation was properly
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adopted by the stale. As indicated in the
Massachusetts Secretary of State's
attested certification of compliance with
the state’s administrative procedures,
submitted to EPA with the proposed SIP
revision, this regulation was adopted by
DEP under its authority at Mass. Gen.
Laws c. 111, §§ 142B and 142D, These
statutory provisions authorize DEP to
adopt such regulations without approval
by the Governor and Council.

The Conservation Law Foundation
submitted comments “strongly
support[ing]” approval of the roadway
tunnel ventilation system SIP revision.
The organization did express concern
over prompt, effective enforcement of
the provisions. The Conservation Law
Foundation urged EPA to approve the
proposed SIP revision and then enforce
its provisions.

EPA agrees that the tunnel ventilation
system regulation, and any certification
issued thereunder, need to be
adequately enforced. EPA expects, in
the first place, that DEP will ensure
compliance with the regulation and any
certification issued thereunder. In
addition, EPA notes that federally-
approved SIP provisions are enforceable
by EPA under section 113 of the Clean
Air Act and that, to the extent that DEP
does not adequately enforce, EPA may
choose to take additional steps to
ensure compliance.

Final Action: EPA is approving the
Commonwealth's regulation for
certifying roadway tunnel ventilation
systems in the Metropolitan Boston Air
Pollution Control District (310 C.M.R.
7.00 and 310 C.M.R. 7.38), as a revision
to the Massachusetts SIP,

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225),

EPA has submitted a request for a
permanent waiver for Table 2 and 3 SIP
Revisions. OMB has agreed to continue
the temporary waiver until such time as
it rules on EPA's request.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each reguest for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

Under section 307(b}(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 7, 1992.

-Filing a petition for reconsideration by

the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Clean Air
Act section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons,
Intergovernmental relations,
Incorporation by reference, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

Note: Incorporation by reference of the
State Implementation Plan for the
Commonwealth of Massachusetts was
approved by the Director of the Federal
Register on July 1, 1982.

Dated: September 9, 1992.
julie Belaga,
Regional Administrator, Region 1.

Part 52 of chapter I, title 40 of the
Code of the Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(96) to read as
follows:

§ 52,1120 Identification of plan.

- . . -

(c) » - *

(96) Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on January 30,
1991.

(i) Incorporation by reference.

(A) Letter from the Massachusetts
Department of Environmental Protection
dated January 30, 1991 submitting a
revision to the Massachusetts State
Implementation Plan.

(B) Massachusetts Regulation 310
CMR 7.38, entitled "Certification of
Tunnel Ventilation Systems in the
Metropolitan Boston Air Pollution
Control District," and amendment to 370
CMR 7.00, entitled “Definitions,"
effective in the Commonwealth of
Massachusetts on January 18, 1991.

For the State of Massachusetts:

3. In § 52.1167 the table 52.1167 is
amended by adding the following entries
in numerical order:

§ 52.1167 EPA-approved Massachusetts
State regulations.

. * - - .

TABLE 52.1167.—EPA—APPROVED RULES AND REGULATIONS

Date
submitted
by State

State citation Title/subject

Federal Register
citation

Date oved b
B

52.1120(c)

Comments/unapproved sections

310CMR Definitions
7.00.

Tunnel vent
certification
regulation.

310CMR
7.38.

1/30/91

1/30/91

October 8, 1992 [FR citation from
published date].

October 8, 1992

96 Definitions of no-build alternative,
project area, project roadway, and
tunnel ventilation system.

96 Tunnel ventilation certification regula-
tion for Boston metropolitar area.

|FR Doc. 92-24385 Filed 10-7-92; 8:45 am|
BILLING CODE 6560-50-M
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40 CFR Part 52

[MA-09-02-5384; A-1-FRL-4510-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; Revision to
Massachusetts’ Automobile Surface
Coating Reguiation (MA-09-02-5384)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving portions of
the State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Massachusetts which
amend the Massachusetts Automobile
Surface Coating Regulation, 310 CMR
7.18(7). Additionally, EPA is
withdrawing its proposed disapproval of
the compliance dates for the topgoat and
final repair applications in the
automobile surface coating regulation.
The intended effect of this action is to
approve portions of the Massachusetts
revised SIP for ozone and withdraw
EPA’s proposed disapproval of the
compliance dates for the topcoat and
final repair applications. This action is
being taken in accordance with section
110 and Part D of the Clean Air Act.

EFFECTIVE DATE: This rule will become
effective on November 9, 1992.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection, by appoinfment,
during normal business hours at the Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, One Congress Street,
10th Floer, Boston, MA; Public
Information Reference Unit, U.S,
Environmental Protection Agency, 401 M
Street, SW., Washington, DC; and
Division of Air Quality Control,
Department of Environmental
Protection, One Winter Street, 7th Floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Emanuel Souza, Jr., (617) 565-3246; FI'S
835-3248,

SUPPLEMENTARY INFORMATION: On
October 12, 1990 (55 FR 41553), EPA
published a Notice of Proposed
Rulemaking (NPR) for the
Commonwealth of Massachusetts. The
NPR proposed approval of portions of
Massachusetts's automobile surface
coating regulation, 310 CMR 7.18(7),
while also proposing disapproval of the
compliance dates for the topcoat and
final repair applications. Massachusetts
subn.itted the formal SIP revision on

August 17, 1989 and on June 7, 1981. The
state submitted a letter on December 17,
1991 withdrawing a typographical error
in the June 7, 1991 submittal for the
emission limit for the primer-surfacer
application.

Background

On May 25, 1988, EPA sent a letter to
Michael Dukakis, then the Governor of
Massachusetts, indicating that the
Massachusetts SIP was substantially
inadequate to attain the ozone standard.
EPA requested that the state respond in
two phases—the first in the near future
and the second following EPA's
issuance of a final policy on how the
stales should correct their SIPs. The first
phase included: (1) Correcting
deficiencies and inconsistencies in
existing regulations: (2) adopting
regulations previously required or
committed to but never adopted; and (3)
updating the base emission inventory for
those areas identified as nonattainment,

On June 18, 1988, EPA sent a letter to
the acting director of the Massachusetts
Department of the Environmental
Quality Engineering's (now
Massachusetts Department of
Environmental Protection (DEP))
Division of Air Quality Control and
identified the corrections that needed to
be made in the existing regulations for
the control of volatile organic compound
(VOC) emissions. These corrections
were necessary to make
Massachusetts's SIP consistent with
EPA guidance. The revised VOC
regulations submitted by Massachusetts
on August 17,1989 and June 7, 1991 are
in response to EPA's May 25 and June
16, 1988 letters.

On May 29, 1990 and October 12, 1990,
EPA proposed approval of
Massachusetts's August 17, 1989
submittal, EPA based this proposed
approval on a determination that the
submittal addressed most of the
deficiencies identified in the SIP call
and the fact that Massachusetts stated
in discussions with EPA that they would
address the remaining deficiencies
outlined in the SIP call in the near
future.

On November 15, 1890, the Clean Air
Act Amendments of 1990 were enacted.
Pub. L. 101-549, 104 Stat. 2399, codified
at 42 U.S.C. 7401—7671q. In section
182(a)(2)(A) of the amended Act,
Congress codified the requirement that
states revise their SIPS for ozone
nonattainment areas so that they
conform with EPA's preamendment
guidance. Areas designated
nonattainment before enactment of the
Amendments and which retained that
designation and were classified as
marginal or above as of enactment are

required to meet the RACT fix-up
requirement, Under section 182{a}(2)(A).
those areas were required by May 15,
1991, to correct RACT as it was required
under preamended section 172(b) as that
requirement was interpreted in
preamendment guidance.! The SIP call
letters interpreted that guidance and
indicated corrections necessary for
specific nonattainment areas. The entire
state of Massachusetts is classified as a
serious ozone nonattainmen! area and
is, therefore, subject to the RACT fix-up
requirement,

Massachusetts' August 17, 1989
submittal was made in accordance with
EPA's pre-amendment guidance.
Although the submittal predates the
amendments, il serves to fulfill part of
the RACT fix-up requirement. In
addition, Massachusetts' June 7, 1991
submittal was made in accordance with
the RACT fix-up requirement. Therefore,
EPA is taking final action because this
action is consistent with the guidance
that existed at the time of the proposal
and because it strengthens the existing
SIP.

Content of Revised Regulations

The Massachusetts DEP made the
following changes pursuant to the
revisions requested in the NPR:

1. The State clarified the units of the
emission limits in 310 CMR 7.18(7)(b).
Furthermore, the state revised the
compliance dates for lopcoat application
and final repair application to December
31, 1985. The state also clarified the
footnote of “Emission Limitation" to
explicitly state that compliance is
determined on a line-by-line basis
through the daily weighted average of
the coatings used in each category for
each separate line.

2. 310 CMR 7.18(7)(e) has been revised
to add testing to determine topcoat
emission rate, transfer efficiency and
other relevant criteria in accordance
with the protoccls described in EPA
document 450/3-88-018 entitled
“Protocol for Determining the Daily
Volatile Organic Compound Emission
Rate of Automobile and Light-Duty
Truck Topcoat Operations.”

A more detailed description of these
revisions and EPA's rationale for
approving them was provided in the
NPR and will not be restated here. EPA

! Among other thiogs. the pre-amendment
guidance consists of the VOC RACT pertions of the
Post-87 pelicy. 52 Fed. Reg, 45044 (Nov. 24, 1987);
“Issues Relating to VOC Regulation Cutpoints,
Deficiencies and Deviations, Clarification o
Appendix D of November 24, 1987 Federal Registor
Notice" (Bluebook] (notice of availability published
in the Federal Register on May 25, 1988): and he
existing CTGs,
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received two letters of public comment:
one on ils proposed partial approval and
partial disapproval as published on
October 12, 1990 and the other on an
NPR published on July 22, 1988 (53 FR
27716) proposing approval of various
VOC regulations submitted by the
Commonwealth of Massachusetts.

Response to Public Comments

On August 22, 1988, General Motors
Corporation (GM) submitted comments
in response to the NPR published on July
22, 1988. Furthermore, on November 12,
1990, GM submitted comments on EPA's
NPR partially approving the
Massachusetts automobile surface
coating regulations published on
October 12, 1990. The comments
submitted on August 22, 1988 were
submitted in response to a notice of
proposed rulemaking published in the
Federal Register on July 22, 1988 (53 FR
27716) and finalized on March 10, 1989
(54 FR 10147). When EPA took final
action on this submittal, EPA stated in
the Federal Register that one comment
letter was received on the amendment of
the surface coating regulations for
automobiles and miscellaneous metal
parts and products. However. since EPA
was not taking final action on those
portions of the submittal, EPA stated
that the comment letter would be
addressed when EPA did take final
action on those portions of the
regulations. The August 17. 1989 and
June 7, 1991 submittals supersede the
amendments EPA proposed for approval
on July 22. 1988. On October 12, 1990,
EPA proposed partial approval and
partial disapproval of the automaobile
surface coating regulation submitied on
August 17, 1889 The nouce hsted
amendments the stale needed to make
before EPA could take action. These
amendments were submitted on June 7
1991. Since the August 1989 and June
1991 submittals supersede the State’s
earlier rule of which EPA proposed
approval and on which the comment
was based, EPA is now responding to
both letters.

Comments: GM states that the RACT
limit for the surface coating of
miscellaneous metal parts and products
and automobile surface coating
regulations should be expressed as
pounds of volatile organic compounds
(VOC) per gallon of solids applied.
Furthermore, GM states that this
expression of the RACT emission limit
in terms of pounds of VOC per gallon
solids applied is consistent with the
approved EPA guidance "Protocol for
Determining the Daily Volatile Organic
Compound Emission Rate of Automobile
and Light-Duty Truck Topcoat
Operations.”

Response: EPA agrees with the
commenter that the emission limits for
the miscellaneous metal parts and
products and automobile surface coating
regulations should be expressed as
pounds of VOC per gallon of solids
applied. This is stated in 310 CMR
7.18(7)(b), where the emission limit units
for the primer application, primer
surfacer application, and final repair
application coating lines are “lbs. of
VOC/gallon of solids applied.” It is
important to note, however, that
"applied"” as used in Massachusetts'
VOC regulations for these emission
limits means "as applied from the
applicator.”

Comments: GM further comments that
the applicable emission limit for new
sources would not be affected by this
RACT regulation and would be
determined by reference to the New
Source Performance Standards and
source permit.

Response: In a March 2, 1989
memorandum from G.T. Helms, Chief of
the Ozone/Carbon Monoxide Branch to
Steve Rothblatt, Chief of the Air and
Radiation Branch, entitled “Reasonably
Available Control Technology (RACT)
for New Automobile Assembly Plants,"
G T. Helms states that automobile
assembly plants in ozone non-
attainment areas should have VOC
emission requirements that are at least
as stringent as RACT.

EPA policy for sources in
nonattainment areas which must plan
for attainment is that compliance must
be determined over no greater than a 24
hours perivd. Averaging over longer
tume periods may make planning for and
avhieving the ozone standard
impossible, because of the need lo
restrict or plan for emissions on a daily
basis. New Source Performance
Standards (NSPS) for automobile and
light duty truck surface coating
operations mandate that on a facility-
wide basis over a one month time
period, emission limitations of 0.18
kilograms of VOC per liter of applied
coating solids shall not be exceeded for
each prime coat operation, and 1.47
kilograms of VOC per liter of applied
coating solids shall not be exceeded for
each topcoat operation.

Depending upon fluctuations of VOC
contents and daily use at a given
facility, RACT may be more stringent
than the NSPS. The NSPS are not
established in place of RACT and are
not intended to represent RACT.

Massachusetts has followed that
policy in its regulations. Regulation 310
CMR 7.18(1) states 310 CMR 7.18 shall
apply in its entirety to persons who
own, lease, operate or control any

facility which emits volatile organic
compounds (VOC).” Likewise, 310 CMR
7.18(7) "Automobile Surface Coating,”
states "No person who owns, leases,
operates, or controls an automobile
and/or light duty truck manufacturing
plant, which emits in excess of 15
pounds per day of volatile organic
compounds (VOC), shall cause, suffer,
allow or permit emissions therefrom in
excess of the emission limitations, on a
daily weighted average basis, and
within the schedule contained in 310
CMR 7.18(7})(b)." Regulation 310 CMR
7.18(7) does not exempt new or modified
sources from complying with the
emission limitations contained in 310
CMR 7.18(7)(b).

Additionally, Massachusetts's permit
regulations, 310 CMR 7.02(2) requires
that no approval would be issued in
instances where “'the emissions from
such a facility would exceed an
applicable emission limitation as
specified in these regulations.”
Furthermore, 7.02(2)(a)2.g. states “that
no approvals will be issued in instances
where the emissions from such a facility
of operation of such a facility would not
represent Best Available Control
Technology (BACT) provided that in no
event is BACT any less stringent than
any applicable emission limitation.
Massachusetts'’s regulations are
consistent with EPA policy and are
approvable.

Comments: GM states that EPA
should approve the compliance date
extensions that Massachusetts
submitted on August 17, 1989 as an
amendment to its SIP. Additionally, GM
believes that its Administrative Petition
for Reconsideration of 46 FR 51386 filed
with EPA on November 15, 1988
contains detailed explanations as 1o
why these two RACT compliance
deadlines were properly extended by
the Commonwealth of Massachusetts.

Response: GM's Administrative
Petition for Reconsideration filed on
November 15, 1988 petitioned EPA to
reconsider the notice published in the
Federal Register on September 16, 1988
(53 FR 36011). EPA published a Denial of
Petition for Reconsideration by GM in
the Federal Register on October 23, 1991
(56 FR 54789), which denied GM's
petition in full. Issues raised by GM in
its Petition for Reconsideration were
addressed in that notice.

Comments: GM notes a typographical
error in the October 12, 1990 rulemaking
GM states that the date that the
automobile surface coating regulation
was originally approved was September
16, 1980. Additionally, GM states that
footnote 2 in the Table 2 of the
automobile surface coating regulation
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which states that 15 Ibs of VOC per
gallon of solids deposited is equivalent
to 4.5 Ibs of VOC per gallon of solids
applied should state that 15.1 1bs of
VOC per gallon of solids applied is the
equivalent level.

Response: EPA agrees that the date
that the original rule was approved by
EPA was September 16, 1980 and not
September 16, 1990 as listed in the
notice. However, EPA does not agree
with the statement that GM makes
concerning footnote 2. EPA stated in the
NPR that: "Footnote 2 should further
specify that 15 pounds of VOC per
gallon of solids deposited, at a transfer
efficiency of 30% is equivalent to 4.5
pounds of VOC per gallon of solids
applied.” This statement was not a
technical evaluation of Massachusetts'
calculation of the topcoat application
emission rate, but rather a statement by
EPA asking Massachusetts to clarify the
emission unit for the topcoat application
coating line. Footnote 2 of 310 CMR
7.18(7)(b) submitted by Massachusetts
on August 17, 1989 states that:

"The emission limitation for the top
coat operations should be considered in
terms of pounds of VOC per gallon of
solids deposited. For example, with a
transfer efficiency of 30%, the above
emission limitation (4.5 pounds of VOC
per gallon of solids applied) is
equivalent to 15 pounds of VOC per
gallon of solids deposited.”

In Massachusett's June 7, 1991
submittal of revised volatile organic
compound regulations, section 7.18(7)(b)
is revised so that the emission limitation
for the topcoat application coating line
is listed as "15 lbs of VOC/gallon of
solids deposited.”

Furthermore, the emission limitation is
footnoted with the footnote stating “The
emission limitation for topcoat
application is equivalent to 4.5 Ibs of
VOC/gallon of solids applied at a
transfer efficiency of 30%." EPA was not
suggesting any change in the emission
limitation for topcoat application, but
rather requesting the state to move the
emission limit specification from the
footnote to the main text of the rule.

Final Action

EPA is approving the Massachusetts
SIP revision containing 310 CMR 7.18(7).
“automobile surface coating” which was
submitted on August 17, 1989 and June 7,
1991. EPA is also withdrawing its
proposed disapproval of the compliance
dates for the topcoat and final repair
applications because the state revised
the compliance dates for the topcoat and
final repair application consistent with
the compliance dates previous approved
on September 16, 1980 (45 FR 61293).
This revision corrects portions of the

deficiencies in Massachusetts' Ozone
Attainment Plan.

In addition, although the August 17,
1989 submittal preceded the date of
enactment of the Clean Air Act
Amendments of 1990, EPA is today
approving portions of that submittal as
well as portions of the June 7, 1990
submittal, as meeting part of the
requirements of section 182(a)(2)(A) of
the amended Act. Massachusetts’
revised regulations for automobile
surface coating, although submitted in
response to the SIP call letter, also fulfill
part of the RACT fix-up requirement.

Because EPA proposed approval of
the August 17, 1989 submittal prior to
enactment, EPA did not propose
approval based on the requirements of
new section 182(a)(2)(A). However, EPA
believes that the good cause exception
to notice-and-comment rulemaking
applies and that the Agency, therefore,
is not required to repropose approval of
these submittals as meeting section
182(a)(2}{A). The Agency's action on a
SIP or SIP elements is rulemaking that is
subject to the procedural requirements
of the Administrative Procedure Act
{APA). Section 553(a)(B) of the APA
provides that the Agency need not
provide notice and an opportunity for
comment if the Agency for good cause
determines that notice and comment are
“impracticable, unnecessary, or contrary
to the public interest."”

Notice and commen! are
impracticable and unnecessary in the
present circumstance. Section
182(a)(2)(A) does not impose new
requirements on the subject
nonattainment areas. Rather, section
182(a)(2)(A) codifies the corrections
nonattainment areas needed to make
subject to the EPA SIP call letters issued
in 1987 and 1988. Because these
Massachusetts SIP submittals meets
portions of the SIP call and, therefore. is
consistent with the applicable pre-
amendment guidance, EPA believes that
these submittals also necessarily meet
the requirements of section 182(a)(2)(A)
of the amended Act. In EPA's earlier
proposed approval of the Massachusetts
SIP, EPA provided notice and an
opportunity for comment on the
consistency of the state's rules with
EPA's preenactment guidance. Since
notice and an opportunity for comment

have been provided on that set of issues,

and section 182(a)(2)(A) does not
expand those requirements, it is
unnecessary to repeat that process. In
addition, it is impracticable for the
Agency to take such action because, in
light of the statutory time constraints on
acting on SIPs, such a process would
divert valuable agency resources from
action on the large number of SIPs

addressing new substantive
requirements.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

Under section 307{b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 7, 1992.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action, This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the
Commonwealth of Massachusetts was
approved by the Director of the Federal
Register on July 1, 1982.

Dated: September 15, 1992
William K. Reilly,
Administrator.

Part 52 of chapter I title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52 is
amended to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart W—Massachusetts
2. Section 521120 is amended by

adding paragraph (¢)(92) to read as
follows:

§52.1120 |Identification of plan.

(©)* * *

(92) Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on August 17,
1989, June 7, 1991 and December 17,
1991.

(i) Incorporation by reference.

(A) Letters from the Massachusetts
Department of Environmental Protection
dated August 17, 1989 and June 7, 1991
submiltting a revision to the




46316

Federal Register / Vol. 57, No. 196 / Thursday, October 8, 1992 / Rules and Regulations

Massachusetts State Implementation
Plan.

(B) Portions of regulation 310 CMR
7.18(7) for automobile surface coating as
submitted on August 17, 1989 effective in
the Commonwealth of Massachusetts on
September 15, 1989.

(C) Portions of regulation 310 CMR
7.18(7) for automobile surface coating as
submitted on June 7, 1991 effective in the

Commonwealth of Massachusetts on
June 21, 1991.

(ii) Additional materials.

(A) A letter dated December 17, 1991
from the Massachusetis Department of
Environmental Protection withdrawing
the emission limit for the Primer-
surfacer application from the June 7,
1991 submittal.

(B) Nonregulatory portions of state
submittal.

3.In § 52.1167 table 52.1167 is
amended by adding the following entry
to 310 CMR 7.18(7).

§ 52.1167 EPA-approved Massachusetts
State regulations.

TABLE 52.1167.—EPA-APPROVED RULES AND REGULATIONS

Title/subject by State

Date submitted

Federal Register

Date agpvoved by
PA citation

52.1120(c) Comments/unapproved sections

310 CMR
7.18(7).

Automobite Surface August 17,
Coating.

7, 1891,

1989, June

[FR Doc. 92-24386 Filed 10-7-92; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 80
[AMS-FRL-4520-2]

Regulation of Fuels and Fuel
Additives: Standards for Reformulated
Gasoline

AGENCY: Environmental Protection
Agency (EPA).

AcCTION: Notice of application for
extension of the Reformulated Gasoline
Program to the Dallas/Fort Worth area
in the State of Texas.

SUMMARY: This notice publishes the
application by the Governor of the state
of Texas to have the prohibition set
forth in section 211(k)(5) of the Clean
Air Act, as amended (the Act), applied
to the Dallas/Fort Worth ozone
nonattainment area. Under section
211(k)(6) the Administrator of EPA shall
apply the prohibition against the sale of
gasoline which has not been
reformulated to be less polluting in an
ozone nonattainment area upon the
application of the governor of the state
in which the nonattainment area is
located.

DATES: The effective date of the
prohibition described herein is January
1, 1995 (see the Supplementary
Information section of today's notice for
a discussion of the possible delay of this
date).

ADDRESSES: Materials relevant to this
Notice are contained in Public Docket
No. A-91-02. This docket is located in
room M-1500, Waterside Mall (ground
floor), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460. The docket may be inspected

October 8, 1992............. [FA citation from
published date].

from 8:30 a.m. until 12 noon and from
1:30 p.m. until 3 p.m. Monday through
Friday. A reasonable fee may be
charged by EPA for copying docket
materials.

FOR FURTHER INFORMATION CONTACT:
Jean Marie Revelt, U.S. EPA (SDSB-12),
Motor Vehicle Emission Laboratory,
2565 Plymouth Road, Ann Arbor, Ml
48105, Telephone; (313) 741-7822.
SUPPLEMENTARY INFORMATION:

I. Background

As part of the Clean Air Act
Amendments of 1990, Congress added a
new subsection (k) to section 211 of the
Clean Air Act. Subsection (k) prohibits
the sale of gasoline that EPA has not
certified as reformulated in the nine
wors! ozone nonattainment areas
beginning January 1, 1995. To be
certified as reformulated a gasoline must
comply with the following formula
requirements: oxygen content of at least
2.0 percent by weight; benzene content
of no more than 1.0 percent by volume;
and no heavy metals (with a possible
waiver for metals other than lead). The
gasoline must also achieve toxic and
volatile organic compound emissions
reductions equal to or exceeding the
more stringent of a specified formula
fuel or a performance standard.

Section 211(k)(10)}(D) defines the areas
covered by the reformulated gasoline
program as the nine ozone
nonattainment areas having a 1980
population in excess of 250,000 and
having the highest ozone design values
during the period 1987 through 1989.
Applying those criteria, EPA has
determined the nine covered areas to be
the metropolitan areas including Los
Angeles, Houston, New York City,
Baltimore, Chicago, San Diego,
Philadelphia, Hartford and Milwaukee.

Under section 211(k)(10)(D), any area
reclassified as a severe ozone
nonattainment area under section 181(b)
is also to be included in the
reformulated gasoline program.

Any other ozone nonattainment area
may be included in the program at the
request of the governor of the state in
which the area is located. Section
211(k)(6)(A) provides that upon the
application of a governor, EPA shall
apply the prohibition against selling
conventional gasoline (gasoline EPA has
not certified as reformulated) in any
area in the governor's state which has
been classified under subpart 2 of Part D
of Title I of the Act as a Marginal,
Moderate, Serious or Severe ozone
nonattainment area.! Subparagraph
211(k)(6)(A) further provides that EPA is
to apply the prohibition as of the date he
"deems appropriate, not later than
January 1, 1995, or 1 year after such
application is received, whichever is
later.” In some cases the effective date
may be extended for such an area as
provided in section 211(k)(6)(B) based
on a determination by EPA that there is
“insufficient domestic capacity to
produce” reformulated gasoline. Finally,
EPA is to,publish a governor's
application in the Federal Register. To
date, EPA has received and published
applications from the Mayor of the
District of Columbia and the Governors
of Connecticut, Delaware, Maine,
Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island and
Virginia.

! EPA recently promulgated such designations
pursuant to section 107{d)(4) of the Act (56 FR 58694
November 6, 1991).
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EPA used the regulatory negotiation
process in developing the requirements
for reformulated gasoline. A
supplemental notice of proposed
rulemaking was published April 16, 1992
(57 FR 134186), which describes the
consensus reached in that process on an
outline for the reformulated gasoline
program. The supplemental notice also
describes the certification program for
reformulated gasoline, the credits
program for exceeding certain
requirements, and the enforcement
program, among other elements. A
public hearing regarding the
supplemental notice was held in
Chicago, Illinois; on June 9-10, 1992, The
comment period for the notice and
supplemental notice closed on August
14, 1992.2

II. The Governor's Request

EPA received an application from the
Hon. Ann W. Richards, Governor of the
state of Texas, for the Dallas/Fort
Worth ozone nonaltainment area to be
included in the reformulated gasoline
program. Her application is set out in
full below.
|State of Texas letterhead]

June 11, 1992.

Mr. William K. Reilly,

Administrator,

U.S. Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.

Dear Mr. Reilly: In accordance with Section
211(k), (6)(A) of the Federal Clean Air Act, |
request that, beginning January 1, 1995, the
prohibition applying to the sale of
conventional gasoline be extended to the
Dallas/Ft. Worth ozone nonattainment area;
which includes Dallas, Denton, Collin, and
Tarrant Counties. The Texas Air Control
Board passed a resclution on May 8, 1992,
requesting that I apply to you to require the
use of reformulated gasoline in these
counties.

The North Central Texas Council of
Governments, the designated Metropolitan
Planning Organization for the Dallas/Fort
Worth area, has favorably considered the use
of reformulated gasoline for the purpose of
further reducing the production of ozone in
that area. The contact person for the
implementation of the reformulated gasoline
program is: Russell Baier, Director, Mobile
Source Division, Texas Air Control Board,
Air Quality Planning Annex, 12118 North 1H-
35, Park 35 Technology Center, Building A,
Austin, Texas 78753, {512) 908-1483. Fax:
(512) 908-1500.

Sincerely,
Ann W Richards,
Governor

o,

L&) S

Mr B. |. Wynne, IIl, Regional Administrator,
U.S.E.P.A., Region 6, Dallas

Mr. William R. Campbell, Executive Director,
Texas Air Control Board

* See 57 FR 31165 (July 14, 1992).

11L. Action

Pursuant to the governor's letter and
the provisions of section 211(k)(8), the
prohibitions of subsection 211(k)(5) will
be applied to the Dallas/Fort Worth
ozone nonattainment area beginning
January 1, 1995 (unless delayed, as
provided above). This area is classified
as a moderate ozone nonattainment
area.?

The application of the prohibitions to
the Dallas/Fort Worth area cannot take
effect any earlier than January 1, 1995
under section 211(k)(5) and cannot take
effect any later than January 1, 1995,
under section 211(k)(6)(A), unless the
Administrator extends the effective date
by rule under section 211(k)(6)(B).

Dated: September 30, 1992.

William K. Reilly,

Administrator.

[FR Doc. 92-24526 Filed 10-7-92; 8:45 am]
BILLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-16
[FPMR Temp. Reg. D-75 Supp. 1]

Governmentwide Real Property Asset
Management

AGENCY: Office of Governmentwide Real
Property Policy, GSA.
ACTION: Temporary regulation.

SUMMARY: This supplement to FPMR
Temporary Regulation D-75 extends the
expiration date to September 30, 1993.
FPMR Temporary Regulation D-75
implements Executive Order 12411, of
March 29, 1983, and Executive Order
12512, of April 29, 1985.

This regulation provides broad
guidance in the planning, acquisition,
management and disposal of real
property and is not designed to supplant
existing agency regulation. Rather, it
serves as a general guide for asset
management and provides the tools to
maximize economy and efficiency
within the Federal community, ensures
the protection and maintenance of the
Federal Government's assets, supports
individual agency program goals, and
ensures a unified Federal approach to
real property asset management.
DATES: Effective date: This regulation is
effective October 1, 1992.

Expiration Date: This regulation
expires September 30, 1993.

FOR FURTHER INFORMATION CONTACT:
James M. Cayce, Acting Director, Office

# See 56 FR 56835 (November 8, 1991),

of Governmentwide Real Property
Policy (202-501-0507).

SUPPLEMENTARY INFORMATION: GSA has
determined that this rule is not a major
rule for the purposes of E.O. 12291 of
February 17, 1981, because it is not
likely to result in an annual effect on the
economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects.
Therefore, a Regulatory Impact Analysis
has not been prepared. GSA has based
all administrative decisions underlying
this rule on adequate information
concerning the need for, and the
consequences of this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits; and has chosen the
alternative approach involving the least
net cost to society.

Regulatory Flexibility Act

The General Services Administration
has determined that this rule will not
have a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

List of Subjects in 41 CFR Part 101-16

Federal real property asset
management,

GSA's authority for issuing this
temporary regulation is contained in
Executive Order 12411, Executive Order
12512 and in the Federal Property and
Administrative Services Act of 1949
amended (40 U.S.C. 486(c)).

In 41 CFR chapter 101, this temporary
regulation is added in the appendix at
the end of subchapter D.

Dated: September 14, 1992.

Federal Property Management
Regulations Temporary Regulation D-75
Supplement 1

To: Heads of Federal agencies.

Subject: Governmentwide Real
Property Asset Management.

1. Purpose. This supplement extends
the expiration date of FFMR Temporary
Regulation D-75.

2. Effective date. October 1, 1992.

3. Expiration date. This supplement
expires September 30, 1993.

4. Explanation of change. The
expiration date of FPMR Temporary
Regulation D-75 is revised to September
30, 1993.

Richard G. Austin,

Administrator of General Services.

[FR Doc. 92-24380 Filed 10-7-82; 8:45 am|
BILLING CODE 6820-34-M
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FEDERAL MARITIME COMMISSION
46 CFR Parts 514 and 581
[Docket No. 92-21)

Amendments to Service Contracts

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SuMMARY: The Federal Maritime
Commission amends its regulations in
parts 514 and 581 to allow the parties to
a filed service contract to amend the
contract’s “essential terms." The intent
of this amendment is to create a more
flexible service contract system in order
to benefit carriers, U.S. shippers and
consumers. Similarly situated shippers
who had previously accessed the
contract have the option of either
continuing under the original contract or
accessing the amended terms. Similarly
situated shippers who had not
previously accessed the contract may
access the amended contract, in which
case the shippers’ minimum cargo
volume obligation must be pro-rated
according to the duration of the
amended contract.

EFFECTIVE DATE: October B, 1992.
FOR FURTHER INFORMATION CONTACT:

Robert D. Bourgoin, General Counsel,
Federal Maritime Commission, 800
North Capitol Street, NW.,
Washington, DC 20573, (202) 523-5740.

Bryant L. VanBrakle, Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission, 800
North Capitol Street, NW.,
Washington, DC 20573, {202) 523-5796.

SUPPLEMENTARY INFORMATION:

Background

By a Notice of Proposed Rulemaking
(“"NPR") published in the Federal
Register on May 4, 1992 (57 FR 19,102),
the Federal Maritime Commission
(“FMC” or "Commission") proposed to
amend its regulations to allow the
parties to a filed service contract to
amend the contract's “essential terms."
Section 3(21) of the Shipping Act of 1984
(1984 Act") defines a service contract

as

. ..

a contract between a shipper and an
ocean common carrier or conference in which
the shipper makes a commitment to provide a
certain minimum quantity of cargo over a
fixed time period, and the ocean common
carrier or conference commits to a certain
rate or rate schedule as well as a defined
service level—such as, assured space, transit

time, port rotation, or similar service features:

the contract may also specify provisions in
the even* of nonperformance on the part of
either party.

46 U.S.C. app. 1702(21). Section 8{c) of
the 1984 Act requires that * * *

* * * each [service| contract * * * shall be
filed confidentially with the Commission, and
at the same time, a concise statement of its
essential terms shall be filed with:the
Commission and made available to the
general public in tariff format, and those
essential terms shall be available to all
shippers similarly situated. The essential
terms shall include—

(1) the origin and destination port ranges in
the case of port-to-port movements, and the
origin and destination geographic areas in the
case of through intermodal movements;

(2) the commodity or commodities
involved:

(3) the minimum volume;

(4) the line-haul rate;

(5) the duration;

(6) service commitments; and

{7) the liquidated damages for
nonperformance, if any.

Id. 1707(c)

The NPR noted that the Commission's
service contract regulations already
permit contract parties to change a
contract's essential terms, once filed, in
two ways. First, the parties may make
retroactive corrections of clerical or
administrative errors through a specified
procedure: The request for permission to
correct must be filed with the
Commission within forty-five days of
the contract's original filing; the filing
party must submit an affidavit
describing the circumstances that gave
rise to the error; the other contract party
must submit a statement concurring in
the request for correction; and the
access rights of similarly situated
shippers are protected. 46 CFR 581.7(b).
Second, contract signatories can provide
for substantive modifications of the
contract's essential terms through
contingency clauses. /d. 581.5(a)(3)(viii).
Similarly situated shippers have a right
to access the contingency clauses as
well as the basic essential terms, and
the Commission has prescribed a
procedure whereby similarly situated
shippers are informed of changes in a
service contract as a result of an
activated contingency clause. /d.
581.6(b)(5).

Otherwise, however, the FMC's
regulations presently provide that “[t]he
essential terms originally set forth in a
service contract may not be amended
* * *."46 CFR 581.7(a). The NPR
recounted the history of this restriction
as dating to November, 1984, when the
Commission published final rules
implementing the new service contract
provisions of the 1984 Act. Service
Contracts; Loyalty Contracts; and
Publishing and Filing of Tariffs by
Common Carriers in the Foreign
Commerce of the United

States,__FM.C. _ .22 SR.R. 1414

(1984). The Commission believed the
restriction was necessary to prevent
unfairness to similarly situated shippers.
Id. at 1432. The prohibition was carried
forward in subsequent rule revisions.
Service Contracts, FM.C.

24 S.R.R. 277, 300 (1987).

The NPR then pointed out that the
Commission's concerns in 1984 about
potential unfairness, when service
contracts were a new concept in ocean
transportation, may not have been borne
out by actual shipper experience in
subsequent years. It noted that when the
FMC surveyed shippers about the new
Shipping Act during the preparation of
its report in 1989 to the Advisory
Commission on Conferences and Ocean
Shipping, permitting service contracts to
be amendable was identified by
shippers as the most important change
they would like to see in the
Commission’s regulation of service
contracts. Further, the NPR stated, the
Commission's own experience with
sérvice contracts has been that very few
contracts are “me-too’'d"” by outside
shippers, which calls into question
whether the benefits of the present no-
amendment regulation justify removal of
a right freely held by contract parties at
common law. The NPR also
acknowledged that the original concern
that amending service contracts might
leave shippers unable to take advantage
of an amended contract did not take into
account the possibility that some
shippers who had been unable to “me-
too" an original contract might be able
to "me-too™ the contract as amended.

The NPR stated that the proposed rule
was drafted to accommodate the desire
for greater flexibility under service
contracts with the statutory prerogatives
of similarly situated shippers.
Corresponding to the procedure already
in place for corrections of administrative
or clerical errors, shippers who have
accessed a service contract would have
the choice of continuing under their
original “me-too” contracts or electing to
amend their contracts in the same way
as the basic contract parties. To protect
shippers who were unable to meet the
original essential terms of a service
contract, but could meet the terms as
modified, the proposed rule further
provided that the essential terms of an
“*amended service contract’ as well as
an “initial service contract” would be
made available to all other shippers or
shippers’ associations similarly situated,
The proposed rule also made technical
changes to reflect the redesignation of
the former Bureau of Domestic
Regulation as the Bureau of Tariffs,
Certification and Licensing,
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In addition, the NPR solicited
comments on four other issues raised by
the proposal to permit amendments to
the essential terms of a service contract:

1. Should the ability to amend be
limited to only certain essential terms
(e.g.. volume, origin and destination
points) but not others {e.g., rates)?

2. Should the ability to amend a
contract be limited in time, e.g., only
during the first half of the contract's
period, or within 60 days of its filing
with the Commission?

3. What term should the shipper
accessing an amended contract receive:
The full original contract term, or only
the time remaining?

4. Could and should the Commission
require that the filing of amendments to
a service contract be accompanied by a
statement of the reason for the
amendments?

Commenters desiring a particular result
in these or other related éreas were
requested to include suggested rule

language.
Summary of Comments
A. Supporting Comments

Comments in support of the proposed
rule were filed by a number of shippers
and shipper organizations—The
Agriculture Ocean Transport Coalition
(*AgOTC"); the American Institute for
Shippers Assaciations, Inc. (*AISA™);
the American Paper Institute (“API");
Cargill, Incorporated; ConAgra, Inc.;
Corning Incorporated; E.I. du Pont de
Nemours and Company ("Du Pont");
Hiram Walker & Sons, Inc.; the National
Industrial Traffic League (“NIT
League"); Weyerhauser Paper Company:
and Union Camp Corporation—one
carrier, Orient Overseas Container Line,
Ltd. (“OOCL"), and the U.S. Department
of Transportation (“DOT").

These commenters argue that the
NPR's reference to the common law of
contracts, whereby parties are free to
amend a contract as long as it remains
execulory, was appropriate and should
guide the Commission’s regulation of
service contracts. They cite in this
regard the provision of section 8(c) of
the 1984 Act that gives exclusive
jurisdiction over breach of service
contract disputes to common law courts.
In general, they argue that shippers
should be able to restructure their
service contracts when business
conditions change or new opportunities
arise.! DOT states:

! The same themes are sounded by OOCL, which
states that service contracts should be brought
“more into line as true contracts” and that “shippers
and carriers should have greater commercial
flexibility between themselves.” Comments at 2.

Within the confines of the Shipping Act of
1984, the Commission’s proposal would allow
contracting parties more of the freedom to
modify their bargain that exists in other
industries, while maintaining the statutory
protection now mandated for similarly
situated shippers. The new rule, in other
words, embodies the approach to statutory
administration that is most congjstent with
sound public policy: it implemémMs ongoing
legal requirements in a manner that
minimizes regulatory burdens.

Comments al 2. Union Camp similarly
views the proposed rule as giving
service contract parties the maximum
freedom possible under current law:

Until such time as the proper contracting
enviranment is created by Shipping Act
amendments to limit conference antitrust
immunity pertaining to service contracts and
exempt contracts and exempl contracts from
FMC jurisdiction, the Proposed Rule would
bring cantracts as close as regulatory change
can lo that environment.

Comments at 3.* ConAgra argues that
any concerns about discrimination are
not well-founded:

In the unlikely event that the freedom to
amend service contracts is abused so as to
discriminate against similarly situated
shippers, that will become readily apparent
and the Commission will be able to deal with
it.

However, the freedom to amend service
contracts should not be denied to shippers
and carriers on the basis of the mere
supposition that it might result in abuse,
particularly when the shippers who are the
supposed beneficiaries of the present
prohibition are so overwhelmingly in favor of
the right to amend service contracts.

Comments at 4-5.°

On the four related issues posed by
the NPR, these commenters all oppose
any restrictions on the essential terms
eligible for amendment. API argues that
“the ability ta amend should not be
limited to only certain essential terms,
but rather, should extend to any and all
aspects of a contract to which the
parties mutually agree should be
changed.” Comments at 3 (emphasis in
original).* Du Pont asserts that

# Union Camp is a leading manufacturer and
exporter of paper packaging chemicals and building
products. It states that in 1990 it shipped roughly
20,000 TEU's of containerized carga to virteally all
major world markets, and that over forty percent of
its containerized exports move under service
contracts. Comments al 1.

3 ConAgra states that it is "a diversified
agribusiness enterprise operating across the entire
food chain.” Comments at 2. ls various divisions
and subsidiaries conduct extensive trade in
agricullural commodities and foodsiuffs all over the
world. ID. at 2—4.

* APl states that it is the national organization of
the pulp. paper and paper bond industry. consisting
of approximately 175 manufacturers wha are
substantial users of ocean common carriers in
international transportation.

“flexibility to meet customer demands is
of utmos! importance * * * .»
Comments at 1. Similarly, this group
opposes any limits on when an essential
term can be amended, urging that the
Commission simply follow the common
law rule noted in the NPR, i.e..
amendments should be permissible as
long as the contract remains executory.
The question of what term should be
available to a shipper “me-tooing” an
amended contract caused some division.
AgOTC ® and API argue that outside
shippers should not have a right to
access an amended contract at all,
because this would discourage
amendments; under this approach, the
statutory “me-too'right would apply
only to original contracts, AgOTC
Comments at 4; API Comments at 5. A
few others would leave this matter up to
the accessing shipper and the carrier to
settle as they see fit (Union Camp,
Hiram Walker and AISA ¢). Most
contend that allowing the accessing
shipper only the term remaining on the
contract is “the fair approach.” Du Pont
Comments at 2. NIT League submits that
“[tjo provide a [me-too] party with a
term equal to the full original contract
term would be an impermissible
extension of the original contract term."
Comments at 5. The possibility that the
contract term itself may be the amended
essential term accessed by an outside
shipper was recognized only by DOT:

* * * DOT submits that the time for
performance should be treated identically to
other contract terms, such as rates and
service commitments. * * * Shippers who are
similarly situated to the amended contract
and who are not already participating in a
“me too" arrangement would have their
section 8fc) rights ensured if they are given
the opportunity to avail themselves of the
terms as subsequently modified, including the
time allowed for performance by the
amendments. In other words, regardless of
whether new contracts expand, contract, or
retain the time for performance contained in

® AgOTC states that it is “a coalition comprised
of individual companies, cooperatives, shipper
associations and national and regional associations
involved in the ocean transportation of farm, food.
fiber and forest products.” Comments at 1.

® AISA interpreted the NPR as requesting
comments on whether, once a service contract is
amended, similarly situated shippers should be able
to (1) access the contract for a new full original term
commencing from the date the contract has been
“me-too'd™; (2} access the contract retroactively for
a full term commencing from the original
commencement date: or (3) access the contract for
whatever term is remaining. AISA favors both (2)
and (3]. Comments at 6-7. However, only (1) and (3)
were contemplated by the NPR, which meant to
avoid retroactive amendments. Another
complication is that the NPR and most commenting
parties, including AISA, overlocked the possibility
that the contract term Hself may be the subject of
amendment. See discussion of DOT Comments in
the text /nfro.
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an original contract, it is that expanded,
contracted, or continued amount of time to
which these shippers are entitled.

Comments at 3.

Lastly, these commenters
unanimously oppose any requirement
that the filing of amendments to a
service contract be accompanied by a
statement of the reasons for the
amendments. Union Camp argues:

The reason an amendment is required
could be the result of highly confidential
corporate lactical or strategic planning.
Requiring public disclosure of those plans
could diminish the attractiveness of a
business opportunity or investment. Trading
off a contract amendment for confidentiality
of reasoning would, in effect, produce the
same result as no ability to amend at all.

Comments at 4. ConAgra makes a
related point:

As long as the terms of the amended
contract are facially lawful, an explanation of
the business reason for their adoption is
unnecessary and, indeed, irrelevant to the
Commission’s exercise of its regulatory
responsibilities. In the event that the terms of
any particular contract should be so unusual
as to warrant explanation, the Commission
can request it informally or, if it should
become necessary, by more formal means.
However, the amendment process should not
be burdened by a requirement for
explanation of every amendment when such
explanation will be totally unnecessary in
almos!t every instance.

Comments at 6.

B. Opposing comments

Commenters opposed to the proposed
rule include the North Europe-USA Rate
Agreement and the USA-North Europe
Rate Agreement ("'North Europe
Conferences"); 7 the Trans-Pacific
Freight Conference of Japan and the
Japan-Atlantic and Gulf Freight
Conference (“Japan Conferences"); &
Crowley Maritime Corporation; and a
large group of conferences headed by
the Asia North America Eastbound Rate
Agreement (“ANERA et al.").? The

7 Sea-Land Service, Inc., a member of these
conferences, did not join in their comments. Sea
Land filed its own comments, which fail into the
group suggesting an alternative final rule, /afra

® Again, except Sea-Land.

° The other conferences included the 8900
Lines"; Israel Trade Conference; Mediterranean
North Pacific Coast Freight Conference: South
Europe/U.S.A. Freight Conference; United States/
East Africa Conference; United States/South Africa
Conference; and the U.S. Atlantic & Culf Western
Mediterranean Conference.

Sea-Land. OOCL and American President Lines
(“APL"). which are members of some of these
conferences, did not participate in their comments
OOCL. as already described. offered general
support of the proposed rule. APL submitted
comments suggesting a rule similar to Sea-Land's

National Customs Brokers and Freight
Forwarders Association of America
“{(NCBFFAA") also filed opposing
comments.

In general, these commenters submit
that the Commission's decision in 1984
not to permit prospective amendment to
service contggcts—other than through
the continge’cy clause procedure—was
correct and should not be reversed. The
North Europe Conferences argue that
the proposed rule is contrary to the
letter and intent of section 8(c) of the
1984 Act and is therefore legally
impermissible. They point to the
statute’s references to the shipper’s
“commitment” to provide "a certain
minimum quantity" of cargo “‘over a
fixed time period,” the 'certain rate”
promised in exchange by the carrier,
and the right of similarly situated
shippers to access "those essential
terms.” A free right to amend is
characterized as inconsistent with this
statutory scheme. Comments at 16-18.
The opposing commenters also contend
that the NPR was incorrect in suggesting
that service contracts should be treated
as common law contracts. Crowley
argues:

The rules of common carriage. nol common
law contract principles, form the touchstone
of FMC regulation. Those rules impose
restrictions on carriers and shippers to inhibit
large shippers from turning their leverage
over the market for transportation into a
monopoly over the market for the goods they
sell. Service contracts were not intended to
create a path around basic common carrier
requirements. The statute requires that
essential shipping ferms be published, as in
regular tariff-based carriage, and that those
terms be available to similarly situated
shippers. This is a fundamental tenet of
common carriage.

Comments at 3; see also Comments of
North Europe Conferences at 18-20.

The opposing commenters further
argue that allowing amendments would
undermine the commercial stability
provided by the service contract system,
and would frustrate shippers' ability to
"me-too" service coniracts. ANERA et
al. state:

Shippers and carriers enter into service
contracts to ensure a certain amount of
stability with regard to rates, service and
cargo levels. Once contracts are entered into,
carriers are assured a certain amount of
cargo on specified routes and shippers are
assured a certain level of service at specified
rates. This knowledge allows both carriers
and shippers to plan their businesses more
effectively and efficiently, thereby adding to
stability in the marketplace. This stability, in
turn, forms the cushion that continues to
ensure the tremendous number of service and
compelitive options that exist in ocean
commerce * * *

Allowing amendments to service contracts
would undermine that stability, thercby

removing many of the benefits of service
contracts. Frequent adjustments to minimum
cargo quantity commitments, geographic
scopes, rates or carrier service levels would
be disruptive to carrier and shipper stability.
If amendments were allowed, there would be
constant pressure from one party or the other
to amend the contract to adjust to the ebbs
and flows which occur in the market.

Comments at 3-4. Other commenters are
more specific about which party would
be causing such “constant pressure.”
Crowley predicts that the practical
effect of the proposed rule “would be to
allow shippers to coerce ever increasing,
after-the-fact discounts out of carriers.
Initial contracts would be meaningless,
illusory commitments on the shippers’
part * * *." Comments at 1.

These commenters offer examples
intending to show how allowing
amendments would work unfairness to
original shippers, carriers and especially
“me-too” gshippers. The North Europe
Conferences assume a service contract
with a 500-TEU volume requirement and
a duration of one calendar year. If the
contract was amended on December 1 to
provide for a 450-TEU volume
requirement, they say, the original
shipper * * *

* * *and any similarly situated shippers

accessing the original contract, would have

2 months in which to meet that commitment
whereas similarly situated shippers who had
not accessed the original commitment would
have the right to access the amended one
and, if so, be required to meet the new 450
TEU minimum volume requirement in one
month. Likewise, were the contract amended
on December 1st by extending its duration for
one month, shipper parties to the contract
originally filed would have 13 months in
which to ship 500 TEUs and similarly situated
shippers not having accessed that contract
would have the right'to access the amended
version and, if so, be required to ship 500
TEUs in two months.

Comments at 14.'° ANERA ef al.
describe circumstances in which
problems could be present even if the
shipper's obligation was prorated:

Assume Shipper A has a two year contract
beginning January 1, 1992 and terminating
December 31. 1993. Shipper A's [volume
obligation] is 2400 [forty-foot equivalent units
("FEU's")}. Four months before the contract
expires, Shipper A and the conference or
carrier agree to amend the contract by
reducing the rates to reflect changes in the
market and increased efficiencies that have
occurred over the last year and a half. Due to
the amendment, during the last four months,
Shipper A is able to ship its remaining cargo
at rates which are $200 below the original

10 The North Europe Conferences' comments
above assume that a shipper accessing only the
remaining term of an amended contract would not
have its volume obligation pro-rated, The proposed
rule did not explicitly cover that point
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rates. Shipper B accesses the contract for the
remaining term, i.e., four months, The
[volume obligation] is prorated, so Shipper B
is obligated to ship 400 FEUs in four months
at the reduced rate. This result is unfair to
Shipper A because Shipper B never had the
volume lo justify Shipper A’s original reduced
rates. * * * The conference or carrier also
suffers because it is forced to provide service
at reduced rates to a shipper without
sufficient volume to create economies of
scale.

Comments at 10.

Two other arguments made by the
opposing commenters are that the
proposed rule is unnecessary, because
the flexibility to make necessary
changes in an existing contract is
already provided by the present
regulation allowing contingency clauses
and because unforeseen changes can be
accommodated by execution of a new
contract, and that it would be extremely
difficult for potential “me-too" shippers
to continually monitor the service
contracts of interest to them.

C. Comments Offering Qualified
Support

A third group of commenters indicates
support for—or at least acceptance of—
a right to amend service contracts,
subject to certain qualifications. These
include Sea-Land, APL, the American
Import Shippers Association, the
Transpacific Westbound Rate
Agreement (“TWRA"),'! Hanjin
Shipping Co., Ltd., Tropical Shipping
and Construction Co., Ltd., and a group
of conferences serving South America,
Central America and the Caribbean area
(“Latin America Conferences”).?2 These
commenters oppose amendments to
contract terms governing rates and
volume. Most would also bar
amendments to contract duration and
liquidated damages. This group would
support (or at least accept) a final rule
allowing amendments to terms
governing origin and destination port
ranges or geographic areas and the
commodities involved, although TWRA
cautions that “core commodity
coverage” (Comments at 1) should not

' Except Sea-Land.

12 Venezuelan Maritime Association: Atlantic
and Gulf/West Coast South America Conference:
United States/Central America Liner Association;
Central America Discussion Agreement: United
States Atlantic & Gulf/Hispaniola Steamship
Freight Association: Hispaniola Discussion
Agreement; United States Atlantic Culf/
Southeastern Caribbean Steamship Freight
Association: Southeastern Caribbean Discussion
Agreement: Jamaica Discussion Agreement: United
States/Panama Freight Association: PANAM
Discussion Agreement: Puerto Rico/Caribbean
Discussion Agreement: and the Caribbean and
Central American Discussion Agreement.

Sea-Land does not participate in these comments
efther.

be amended and that only insignificant
changes to that term should be
permitted. APL adds that “if shippers
would like to have the option to effect
an increase in service * * *, changes in
service commitments should not be
precluded.” Comments at 5.

These commenters also argue that
some limit be placed on when
amendments can be made during the life
of a contract, Their contention is that
overlooked factors will usually become
apparent during the early weeks or
months of a contract, that bona fide
changes in circumstances occurring later
can always be handled through
execution of a new contract, and that
amendments in the last stages of a
contract will lead to abuse and will
undermine the statutory rights of
similarly situated shippers. Hanjin
Shipping contends that amendments
should be permitted only during the first
half of a contract’s term.

On the question of what term the
shipper accessing an amended contract
should receive, APL and TWRA argue
that the shipper should receive only the
time remaining on the contract. The
Latin America Conferences offer a more
detailed suggestion—similar to DOT's
argument on this point—to take into
account a situation where the contract’s
term itself has been amended:

If the contract has been extended, or is
extended after the shipper "me toos”, the
accessing shipper should be entitled to the
extra time. If the contract is not extended, the
accessing shipper should only be entitled to
the same term as the original shipper.

Comments at 4.

Sea-Land supports a regulation
requiring that the filing of an
amendment be accompanied by a
statement of the reasons for the
amendment, but TWRA opposes the
idea as meaningless.

Discussion

Upon consideration of the comments,
the Commission has determined that,
with clarifying amendments concerning
the minimum volume obligation
appropriate for a shipper accessing an
amended contract (46 CFR 581.6(b)) and
the form and manner of amendment
filing (46 CFR 581.3(a)(2)(iv)}{A) and
581.4(b)(1)(iii)). the proposed rule shounld
be adopted as a final rule. We
emphasize again that the current
restriction at 46 CFR 581.7(a) against
amendments to the essential terms of
filed service contracts is not mandated
by the language or legislative history of
section 8(c) of the 1984 Act. Rather, it is
a Commission-written increment to the
statute that was designed to protect the
rights of similarly situated shippers.

Alfter eight years of experience with
service contracts and administration of
section 8(c}, the Commission wishes to
adjust its policy in this area so that
service contracts will be treated more
like ordinary commercial contracts,
which are freely amendable while
executory. The present bar to
amendments rests upon the assumption
that the statutory right of similarly
situated shippers to access a service
contract will necessarily conflict with
the common law right of the original
contract parties to amend their
agreement. Operating from that
assumption, the current regulation
protects the right to access at the
expense of the right to amend. The new
approach undertaken here seeks instead
to allow both similarly situated shippers
and original contract parties to exercise
their rights in @ mutually consistent
fashion.

Many of the opposing comments
expressed concern that original shippers
will renege freely on their contract
commitments if amendments are
permitted, and that similarly situated
shippers will enjoy unfair advantages if
they are allowed to “me-too™ an
amended contract. The solutions to
these anticipated problems, should they
actually occur, are already available to
the parties and do not need
reinforcement from FMC regulations.'?
A shipper cannot unilaterally amend a
service contract; like the original
contract, an amendment must be the
product of a free meeting of the minds
between both sides. A carrier, therefore,
may withhold consent from a proposed
amendment that it considers unfair or
one-sided. A shipper may have more
leverage in negotiating for an
amendment if it generates large amounts
of cargo, but that is true for service
contracts in general; Congress accepted
the fact that large shippers may be able
to obtain relatively attractive bargains
from carriers when it enacted the
service contract provisions of section
8(c). H.R. Rep. No. 53 (Part 1], 98th
Cong., 1st Sess. 17 (1983). Ultimately, the
amount of leverage any shipper can
bring to bear in proposing an
amendment to a service contract will be
controlled by the market forces of
supply and demand for cargo space. The
Commission does not read section 8{c)
as requiring us to shelter carriers from
the market by maintenance of the no-
amendment rule. Similarly, if an original

13 However, in response to those commenters
who expressed concern that permitting amendments
will encourage ab the Cc ion intends to
closely monitor amendment filings and will be
prepared to take appropriate action should
indications of such abuse develop.
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shipper and a carrier are concerned that
an amendment will trigger & “me-too”
claim from another shipper, they have
the option of simply foregoing the
amendment.

In sum, the final rule does not limit the
right to amend to only some essential
terms or to only part of a contract's
period.'* The Commission is also
persuaded that the rule should not
require that a filed amendment be
accompanied by a statement of
explanation or justification.'® With
respect to the contract duration
available to a shipper accessing an
amended contract, although no changes
to the proposed rule are necessary, we
do wish to clarify that, as suggested by
DOT, the duration term must be treated
like any other essential term. A shipper
accessing an amended service contract
is entitled to whatever duration is stated
in that contract, and the “me-too"
contract must have the same expiration
date as the basic contract. On a related
matter, § 581.6(b)(1) is amended to
clarify that, where a “me-too™ shipper
who had not accessed the original
contract chooses to access the amended
contract, the "me-too” shipper's
minimum volume commitment must be
pro-rated according to the fractional
relation between the duration of the
contract between the carrier and the
original shipper and the duration of the
contract between the carrier and the
“me-too” shipper. Technical
amendments have been made to 46 CFR
581.3(a)(2)(iv)(a) and 581.4(b)(1)(iii)
regarding the form and manner of
amendment filing.

After the May 4, 1992, publication of
the NPR in this proceeding, an interim
rule was published on August 12, 1992
(57 FR 36,248), in Docket No. 90-23,
Tariffs and Service Contracts (46 CFR
part 514), which implements the
Commission's Automated Tariff Filing
and Information System (“ATFI") and
tracks part 581 in §§ 514.7 and 514.17.
Accordingly. even though the
Commission has requested further
comment on the proper format for
essential terms electronically filed,
which will probably generate some
further changes, the appropriate
provisions of part 514 are amended

'* The final rule includes contracts already on file
with the Commission. but. as previously stated. n.6
supra. retroactive amendments are not permissible
For example. in the case of a filed service contract
that calls for quarterly minimum volumes ever
calendar 1992, the parties may not file an
amendment in November that changes the January-
March volume requirement.

' The Commission assumes. however, that any
contract amendment will be supported by mutual
and valid consideration, as is the case al common
law

herein in a manner similar to the
changes to part 581 made herein.

Although the Commission, as an
independent regulatory agency, is not
subject to Executive Order 12291, dated
February 17, 1981, it has nonetheless
reviewed the rule in terms of that Order
and has determined that this rule is not
a “"major rule" as defined in Execulive
Order 12291 because it will not result in:

(1) Annual effect on the economy of
$100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovations, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Federal Maritime Commission
certifies, pursuant to section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), that this rule will not have a
significant economic impact on a
substantial number of small entities,
including small businesses, small
organizational units and small
government jurisdictions, because it
does not increase business costs or
prices for consumers and does not
impose substantive restrictions on
commercial activity.

The collection of information
requirements contained in this
regulation have been approved by the
Office of Management and Budget under
the provisions of the Paperwork
Reduction Act of 1980, as amended, and
have been assigned OMB control
number 3072-0044. Public reporting
burden for this amendment to allow the
parties to a filed service contract to
amend the contract's “essential terms"
is estimated to average 13.64 hours per
response. This includes the time for
reviewing instructions. searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate,
including suggestions for reducing this
burden, to Norman W. Littlejohn,
Director, Bureau of Administration,
Federal Maritime Commission,
Washington, DC 20573, and to the Office
of Information and Regulatory Affairs,
Attention: Desk Officer for the Federal
Maritime Commission, Office of
Management and Budget. Washington,
DC 20503.

List of Subjects
46 CFR Part 514

Barges, Cargo. Cargo vessels, Exports,
Fees and user charges, Freight, Harbors,
Imports, Maritime carriers, Motor
carriers, Ports, Rates and fares,
Reporting and recordkeeping
requirements, Surety bonds, Trucks,
Water carriers, Waterfront facilities,
Water transportation.

46 CFR Part 581

Administrative practice and
procedure; Contracts; Maritime carriers;
Rates and fares.

Therefore. pursuant to 5 U.S.C. 552
and 553; 31 U.S.C. 9701; 46 U.S.C. app.
804, 812, 814-817(a), 820, 833a, 841a, 843,
844, 845, 845a, 845b, 847, 1702~-1712,
1714-1716, 1718, 1721 and 1722; and sec.
2(b) of Pub. L. 101-92, 103 Stat. 601, parts
514 and 581 of Title 46, Code of Federal
Regulations, are amended as follows:

PART 514—[AMENDED]

1. The authority citation for part 514 is
revised to read as follows:

Authority: 5 U.S.C. 552 and 553: 31 U.S.C
9701 46 U.S.C. app. 804, 812, 814-817(a). 820,
833a, B41a, 843, 844, 845, B45a, B45D, 847, 1702-
1712, 1714-1716, 1718, 1721 and 1722: and sec
2(b) of Pub. L. 101-92, 103 Stat. 601.

2. In section 514.2, the definition of
“File or filing" (of service contracts) is
revised to read as follows:

§ 514.2 Definitions.

File or filing (of service contracts or
amendments thereto) means actual
receipt al the Commission's
Washington, DC offices. See § 514.7.

3. Section 514.7 is amended by
revising paragraphs (a). (b), (f)
introductory text, ()(1). (H(2)(i), (g)(2)(1).
(h)(1)(). ()G, (H)GEL), (G)(2)
introductory text, (j)(2)(i), (j)(3)(i).
(§)(3)(1i) introductory text, (j)(4) and (k).
to read as follows:

§ 514.7 Service contracts in foreign
commerce.

(a) Scope and applicability. Service
contracts shall apply only to
transportation of cargo moving from, to
or through a United States port in the
foreign commerce of the United States.
While tariffs and the essential terms of
service contracts are required to be filed
electronically and made available to the
public under subpart C of this part.
service contracts themselves and
amendments thereto (incorporating
mandalory essential terms as described
in § 514.17 and confidential names of
shippers, etc.), as well as certain related
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notices, shall be filed in paper, hard
copy format under this subpart and
section.

(b) Confidentiality. All service
contracts and amendments to service
contracts filed with the Commission
shall, to the full extent permitted by law,
be held in confidence.

(f) Availability of essential terins. A
statement of the essential terms of each
initial and amended service contract, as
set forth in tariff format, shall be made
available for inspection by the general
public pursuant to the requirements of
this section and § 514.17. :

(1) Availability of terms. The essential
terms of an initial or amended service
contract shall be made available for use
in a contract to all other shippers or
shippers' associations similarly situated,
under the same terms and conditions,
for a specified period of no less than
thirty (30) days from the date of filing of
the essential terms of the service
contract or amendment thereto under
§ 514.17, as may be adjusted under
paragraph (j)(4) of this section, except
that, where a shipper or shippers'
association not a party to the original
contract exercises its right to access the
amended contract, the minimum volume
obligation for the accessing shipper or
shippers' association shall be pro-rated
according to the relation between the
duration of the original (now amended)
contract and the duration of the access
contract. The conference or carrier may
specify in the Essential Terms
Publication the information which must
accompany a me-too request and the
procedures for submitting same.

2" *

(i) Whenever a shipper or shippers’
association desires to enter into an
initial or amended service contract with
the same essential terms as in another
existing service contract, a request shall
be submitted to the carrier or conference
in writing.

(i) The making available of contingent
or amended essential terms to similarly
situated shippers under paragraphs (f)(1)
or (f)(4) of this section;

. . . - .

(h] . or o

68 Ly

(i) A unique service contract number,
and coasecutively numbered
amendment number, if any, bearing the
prefix “SC" (see § 514.17(d)(2));

(i) » » -

(1) - - -

(i) Within 20 days after the initial
filing of an initial or amended service
contracl, the Commission may reject, or
notify the filing party of the
Commission's intent to reject, a service
contract and/or statement of essential
terms that does not conform to the form,
content and filing requirements of the
1984 Act or this part. The Commission
will provide an explanation of the
reasons for such rejection or intent to
reject.

{ii) Except for rejection on the ground
that the service contract or amendment
thereto was not filed within ten days of
its essential terms, or other major
deficiencies, such as not containing an
essential term, the parties will have 20
days after the date appearing on the
notice of intent to reject to resubmit the
contract (in paper form under paragraph
(g) of this section) and/or statement of
essential terms (in electronic form under
§ 514.17), modified to satisfy the
Commission's concerns.

(2] Rejection. The Commission may
reject an initial or amended contract
and/or statement of essential terms if:

(i) The initial or amended service
contract is not filed within 10 days of
the electronic filing of its associated
essential terms;

(3 *

(i) Performance under a service
contract or amendment thereto may
begin without prior Commission
authorization on the day its associated
statement of essential terms is
electronically filed, except for rejection
under paragraph (j)(3)(ii) of this section;

(i) When the filing parties receive
notice that an initial or amended service
contract or statement of essential terms.
has been rejected under paragraph (j)(2)
of this section:

. . . - »

(4) Period of availability. The
minimum 30-day period of availability of
essential terms required by paragraph
(f}(1) of this section shall be suspended
on the date of the notice of intent to
reject an initial or amended service
contract and/or statement of essential
terms under paragraph (j)(1)(i) of this
section, or on the date of rejection under
paragraphs (j)(1)(i) and (j)(2) of this
section, whichever occurs first, and a
new 30-day period shall commence upon
the resubmission thereof under
paragraph (j)(1)(ii) of this section.

(k) Modification, correction and
cancellation of service contract terms.

(1) Modifications. (i) The essential
terms originally set forth in a service
contract may be amended by mutual
agreement of the parties to the contract

and shall be electronically filed with the
Commission under § 514.17.

(ii) Amended service contracts shall
be filed with the Commission pursuant
to paragraph (g) of this section.

(iii) Any shipper or shippers’
association that has previously entered
into a service contract which is
amended pursuant to this paragraph
may elect to continue under that
contract or adopt the modified essential
terms as an amendment to its contract.

(2) Corrections. Either party to a filed
service contract may request permission
to correct clerical or administrative
errors in the essential terms of a filed
contract. Requests shall be filed, in
duplicate, with the Commission's Office
of the Secretary within 45 days of the
contract's filing with the Commission
and shall include:

(i) A letter of transmittal explaining
the purpose of the submission, and
providing specific information to
identify the initial or amended service
contract to be corrected.

(ii) A paper copy of the proposed
correct essential terms. Corrections
shall be indicated as follows:

(A) Matter being deleted shall be
struck through; and

(B) Matter to be added shall
immediately follow the language being
deleted and be underscored;

(iii) An affidavit from the filing party
attesting with specificity to the factual
circumstances surrounding the clerical
or administrative error, with reference
to any supporting documentation;

{iv) Documents supporting the clerical
or administrative error; and

(v) A brief statement from the other
party to the contract concurring in the
request for correction,

{3) Filing and availability of corrected
materials,

(i) If the request for correction is
granted, the carrier or conference shal
file the corrected contract provisions
under this section and/or a corrected
statement of essential terms under
§ 514.17, using a special case number
under § 514.9(b)(19). Corrected essential
terms shall be made available to all
other shippers or shippers’ associations
similarly situated for a specified period
of no less than fifteen (15) days from the
date of the filing of the corrected
essential terms. The provisions of
paragraphs (f)(1) to (£)(3) of this section
shall otherwise apply.

(i1) The provisions of paragraph
(k)(3)(i) of this section do not apply to
clerical or administrative errors that
appear only in a confidentially filed
service contract but not also in the
relevant essential terms.
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{iii) Any shipper or shippers'
association that has previously eatered
into a service contract that is corrected
pursuant 1o this paragraph may elect to
continue under that contract with or
without the corrected essential terms.

{4) Cancellation. See paragraph (1) of
this section and § 514.4{e)(2).

§514.8 [Amended]

4. In § 514.8, paragraph (n)(1)(i)(G}3)
is removed.

5. Section 514.17 is amended by
revising paragraphs (d)(2) and (d}(3).
and the first sentence of paragraph
{(a)(1). o read as follows:

§ 514.17 Essential terms of service
contracts in foreign commerce.

(a)* * *

(1) A concise statement of the
essential terms (ETs) of every initial
service contract (which is filed in paper
form under § 514.7), or appropriate
amendments to ETs resulting from any
amendment of the filed service contract,
shall be filed with the Commission by
authorized persons (see § 514.4(d)(5))
and made available to the general public
in electronic tafiff format under this
section. * * *

(‘:l) - - -

(2) ET (statement of essential terms)
and SC [service contract and
amendment) numbers. The “ET Num”
and “SC Num" [consecutive for
amendments) are defined by the filer
and shall be entered in the appropriate
fields.

(3) Period of availability. The period
of availability of the essential terms to
similarly situated shippers shall be no
less than thirty (30) days. i.e., from the
“Filing date" (automatically entered by
ATFI for initial or amendment filings
under § 514.10(a)(2)) to the “Available
until’ date (automatically defaulted to
30 days from the filing date. but the filer
can enter a later date, making the
availability period longer).

» - . - »

§514.18 [Amended]

6. In § 514.18, in paragraphs [b) and
(c)(3) introductory text, remove the
citation “§ 514.7(k)(1)," and add in its
place, the citation “§ 514.7(k})(2)."

PART 581—[AMENDED]

7. The authority citation for part 581
continues to read as follows:

Authority: 5 U.S.C. 553; 46 U.S.C. app. 1702,
1706. 1707, 1709, 1712, 1714-1716, 1718 and

1722

/i

8. Section 581.3 is amended by
revising paragraphs (a) introductory
text, (a)(1){i). (a)(2)(iv)(A). (a)(2)(iv)(B)

and (a)(3)(i) to read as follows:

§ 581.3 Filing and maintenance of service
contract materials,

(a) Filing. There shall be filed with the
“Director, Bureau of Tariffs,
Certification and Licensing,” the
following:

1) *

(i) The outer envelope shall be
addressed to the “Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission.
Washington, DC 20573."

@

(iv){A) With an accompanying
transmittal letter in an envelope which
contains only matter relating to
essential terms. In filing service contract
amendments, the transmittal shall
include the effective date and/or filing
date of the original service contract:

(B) The envelope and the inside
address on the transmittal letter are to
be addressed to the “Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission,
Washington, DC 20573."

(3) . o ow

(i) The making available of contingent
or amended essential terms to similarly
situated shippers under § 581.6{(b}(5) or
§ 581.6(b)(1);

9. Section 581.4 is amended by
revising paragraphs (a)(1)(i), {(b){1){iii)
and the last sentence of (b)(2)(iii){A) to
read as follows:

§ 581.4 Form and manner.

[a’ - - -

(1) - - -

(i) A unique service contract number,
and consecutively numbered
amendment number, if any, bearing the
prefix “SC";

(b, - » -

(1) . - -

(iii) Be identified by an essential-
terms number bearing the prefix “ET
No.," which shall be located on the top
of each page of the statement of
essential terms. In the case of amended
essential terms, only the changed pages
shall be filed and each affected
amended page shall be likewise
identified by the essential-terms “ET
No." and a consecutively numbered
amendment suffix, e.g.. ET No. 88,

(#i)(A) * * °

The Index shall include for every
statement of essential terms, the ET
number and consecutively numbered ET
amendment number, if any, as provided
in paragraph (bj(1)(iii) of this section,
the effective duration, as provided in

§ 581.5(a){3)(i), the page and section
number(s) [where used}. and a column
for cancellation dates which shall be
used as an alternative to cancelling each
individual page of the Essential Terms
Publication: and

10. Section 581.6 is amended by
revising paragraphs (a) and (b) (1} and
(2) to read as follows:

§ 581.6 Availability of essential terms.

{a) Availability of statement. A
statement of the essential terms of each
initial or amended service contract as
set forth in tariff format shall be made
available to the general public pursuant
to the requirements of this secticn and
§§ 581.3, 581.4(b) and 581.5.

(b) Availability of terms. (1) The
essential terms of an initial or amended
service contract shall be made available
to all other shippers or shippers’
associations similarly situated under the
same terms and conditions for a
specified period of no less than thirty
(30) days from the date of filing of the
initial or amended service contract as
may be adjusted under § 581.8{d};
provided that, where a shipper or
shippers’ association accesses an
amended service contract with an
unchanged termination date, the
minimum volume obligation for the
accessing shipper or shippers'
association must be pro-rated according
to the relation between the original
contract duration and the duration of the
access contracl.

(2) Whenever a shipper or shippers’
association desires to enter into an
initial or amended service contract with
the same essential terms, a request shall
be submitted to the carrier or conference
in writing.

11. Section 581.7 paragraph (a) is
revised to read as follows: § 581.7
Moedification, termination or breach not
covered by the contract.

For purposes of this part:

(a) Modifications. (1) The essential
terms originally set forth in a service
contract may be amended by mutual
agreement of the parties to the contract.

(2) Amended service contracts shall
be filed with the Commission pursuant
to § 581.3(a) of this part.

(3) Any shipper or shippers’
association that has previously entered
into a service contract which is
amended pursuant to this paragraph (a)
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may elect to continue under that
contract or adopt the modified essential
lerms as an amendment to its contract.

12. Section 581.8 is amended by
revising paragraphs (a)(1), (b)
introductory text, (c)(1), (¢}(2)
introductory text and (d) to read as
follows:

§581.8 Contract rejection and notice;
implementation.

(a) Initial filing and notice of intent to
reject. (1) Within 20 days after the initial
filing of an initial or amended service
contract and statement of essential
terms, the Commission may notify the
filing party of the Commission's intent to
reject a service contract and/or
statement of essential terms that does
not conform to the form, content and
filing requirements of the Act or this
part. The Commission will provide an
explanation of the reasons for such
intent to reject,

(b) Rejection. The Commission may
reject an initial or amended contract
and/or statement of essential terms if
the objectionable contract or statement:

(c) Implementation; prohibition and
rerating. (1) Performance under a
service contract or amendment thereto
may begin without prior Commission
authorization on the day both the initial
or amended contract and statement of
essential terms are on file with the
Commission, except as provided in
paragraph (c)(2) of this section;

(2) When the filing parties receive
notice that an initial or amended service
contract, or statement of essential terms,
has been rejected under paragraph (b) of
this section:

(d) Period of availability. The
minimum 30-day period of availability of
essential terms required by § 581.6(b)
shall be suspended on the date of the
notice of intent to reject an initial or
amended service contract and/or
statement of essential terms under
paragraph (a)(1) of this section and a
new 30-day period shall commence upon
the resubmission thereof under
paragraph (a)(2) of this section.

13. Section 581.9 is revised to read as
follows:

§581.9 Confidentiality.

All service contracts and amendments
to service contracts filed with the
Commission shall, to the full extent

permitted by law, be held in confidence.
By the Commission.

Joseph C. Polking,

Sex retary.

[FR Doc. 92-24439 Filed 10-7-92; 8:45 am)
BILLING CODE 6730-07-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 87-121; DA 92-1325)

Contour Protection for Shore-Spaced
Assignments

AGENCY: Federal Communications
Commission.

SUMMARY: By this action, the Chief,
Mass Media Bureau, pursuant to
authority delegated in the Report and
Order in this proceeding, removes the
lemporary restriction on FM
applications which are short-spaced by
more than 8 kilometers. The restriction
is no longer necessary based on the
staff"s experience over the past three
years in processing FM applications
proposing directional antennas and the
staff's refinement of numerous computer
programs. The intended effect is to
allow FM applicants to make full use of
the rule allowing the use of directional
antennas to provide adequate contour
protection for short-spaced assignments.
EFFECTIVE DATE: November 9, 1992,

FOR FURTHER INFORMATION CONTACT:
Charles Jay Iseman, Mass Media
Bureau, Federal Communications
Commission, (202) 632-6908.
SUPPLEMENTARY INFORMATION: The
temporary restriction is contained in a
note to § 73.215(e) of the Commission’s
rules.

Larry D. Eads,
Chief, Audio Services Division, Moss Media
Bureau.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Final Rule

Part 73 of chapter I of title 47 of the
Cade of Federal Regulations is amended
as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§ 73.215 [Amended]

2. Section 73.215 is amended by
removing the note to paragraph (e).
[FR Dac. 92-24456 Filed 10-7-92; 8:45 am|
BILLING CODE 6712-01-4

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB69

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered or Threatened Status for
16 Plants From the Island of Molokai,
Hawaii

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines
endangered status pursuant to the
Endangered Species Act of 1973, as
amended (Act), for 15 plants: Bidens
wiebkei (ko'oko'olau), Brighamia rockii
(pua ‘ala), Canavalia molokaiensis
(‘awikiwiki), Clermontia oblongifolia
ssp. brevipes (‘oha wai), Cyanea mannii
(haha), Cyanea procera (haha),
Hedyotis mannii (pilo), Hibiscus
arnottionus ssp. immaculatus (koki'o
ke'oke'o), Melicope reflexa (alani),
Phyllostegia mannii (no common name
(NCN)), Pritchardia munroi (loulu),
Schiedea lydgatei (NCN), Silene
alexandri (NCN), Silene lanceclata
(NCN), and Stenogyne bifida (NCN).
The Service also determines threatened
status for one plant, Tetramolopium
rockii {(NCN). Fourteen of the 16 taxa
are known to be extant only on the
island of Molokai, Hawaii; one species
also is found on the island of Hawaii,
the other is also on Lanai. Fifteen of
these taxa are known from East Molokai
and one is also known from West
Molokai. The 16 plant taxa and their
habitats have been variously affected
and are threatened by one or more of
the following: Habitat degradation and/
or predation by wild, feral, or domestic
animals (axis deer, goats, pigs, sheep,
and cattle); competition for space, light,
water, and nutrients by naturalized,
alien vegetation; habitat loss from fires;
predation by rats; human recreational
activities; and military training
exercises. Because of the depauperate
number of extant individuals and their
severely restricted distributions,
populations of these taxa are subject to
an increased likelihood of extinction
from stochastic events. This rule
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implements the protection and recovery
provisions provided by the Act for these
plants.

EFFECTIVE DATE: November 9, 1992.
ADDRESSES: The complete file for this
rule is available for public inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Pacific Islands Office, 300 Ala
Moana Boulevard, room 6307, P.O. Box
50167, Honolulu, Hawaii 96850.

FOR FURTHER INFORMATION CONTACT:
Derral R. Herbst, at the above address
(808/541-2749 or FTS 8-+ 808+ 531-2749).
SUPPLEMENTARY INFORMATION:

Background

Bidens wiebkei, Brighamia rockii,
Canavalia molokaiensis, Clermontia
oblongifolia ssp. brevipes, Cyanea
mannii, Cyanea procera, Hibiscus
arnottianus ssp. immaculatus, Melicope
reflexa, Phyllostegia mannii,
Pritchardia munroi, Schiedea lydgater,
Silene alexandri, Stenogyne bifida, and
Tetramelopium rockii are currently
known only from the island of Molokai,
Hawaii. Silene lanceolata is found on
both Molokai and the island of Hawaii,
and Hedyolis mannii is found on both
Molokai and the island of Lanai.

The island of Molckai, the fifth largest
in the Hawaiian island chain, is
approximately 38 miles {mi) (61
kilometers (km)) long. up to 10 mi wide,
and encompasses an area of about 266
square {sq) mi (688 sq km) (Foote et al.
1972, Plasch 1985). Three shield
volcanoes make up most of the land
mass of Molokai: West Molokai
Mountain, East Molokai Mountain, and
a volcano that formed Kalaupapa
Peninsula (Department of Geography,
University of Hawaii 1983). Molokai also
can be divided into three major sections:
The West Molokai section, comprising
West Molokai Mountain; the central
Molokai section or Hoolehua Plain
formed between the lwo large mountain
masses; and the East Molokai section.
incorporating East Molokai Mountain
and Kalaupapa Peninsula (Foote et al
1972).

The taller and larger East Molokai
Mountain rises 4.970 feet (ft) {1.813
meters (m)) above sea level (Walker
1990) and comprises roughly 50 percent
of the island’s land area.
Topographically, the windward side of
East Molokai differs from the leeward
side. Precipitous cliffs line the northemn
windward coast with deep inaccessible
valleys dissecting the coastline. The
annual rainfall on the windward side is
75 to over 150 inches (in) {200 to over 375
cenfimeters (em)), distributed
throughout the year. The soils are poorly
drained and high in organic matter. The

gulches and valleys are usually very
steep, but sometimes gently sloping
(Foote el. al. 1972). Much of the native
vegetation on the northern part of East
Molckai is intact because of its relative
inaccessibility to humans and animals
(Culliney 1988), although destructive
ungulates have begun to enter the
coastline in recent years (Joel Lau, The
Nafure Conservancy of Hawaii [TNCH),
pers. comm., 1990). Brighamia rocki,
Canavalia molokaiensis, Hibiscus
arnottianus ssp. immaculatus, and
Stenogyne bifida extend through various
windward vegetation communities, from
Coastal Dry Communities along the
northern coast to the Montane Mesic
Communities found inland on that side
of the island. Halawa, on Molokai’s
extreme eastern end, has the same soil
types as the windward side of the
island. Bidens wiebkei is the only plant
taxon of the 16 included in this final rule
that grows in the Lowland to Montane
Mesic Shrublands and Forests found on
this section of the island.

Although Molokai's windward side
receives most of the island’s rainfall,
some falls onto the upper slepes of the
leeward [southern) side, decreasing as
elevation decreases, and resulting in
diverse leeward communities: from wet
forests to dry shrub and grasslands. The
average annual rainfall on the leeward
side of East Molokai is between 30 and
50 in (80 and 130 cm), mostly falling
between November and April. The
gently sloping to very steep topography
of upland regions has predominantly
well drained and medium-textured soils.
Clermontia oblongifolia ssp. brevipes,
Cyanea mannii, Cyanea procera,
Hedyotis mannii, Melicope reflexa,
Phyllosterga mannn, Pritchardia
munrol, Schiedea lydgatel, Silene
alexandry, and Silene fanceolata are
found in habitats that extend from upper
elevation Montane Wet Forests down to
the Lowland Dry Communities on the
leeward side of the island.

On the northwestern portion of Eas!
Molokai is Kalaupapa Peninsula,
created after most of the island had
been formed. Kalaupapa is the site of a
Hansen's Disease setllement operated
by the State Department of Health but
with a cooperative agreement with the
National Park Service. One population
of Tetramolopium rockii is located along
its ash-covered, basaltic coastline.

With the advent of cattle ranching
and later pineapple cultivation, most of
Molokai, particularly West Molokai and
East Molokai's southern section, was
converted to pasture land. The only
remaining large tracts of native
vegetation are found within the Molokai
Forest Reserve on the upper elevation
portions of East Molokai; most of the

plant taxa in this rule are restricted to
this forest reserve. Tetramolopium
rockii, the only taxon found on West
Molokai, is restricted to coastal
calcareous sand dunes on the island’s
northeastern corner, where the impacts
of ranching activities and development
have been quite limited This Coastal
Dry Community extends from sea level
to 1,000 ft (300 m) in elevation and has
an annual rainfall of 10 to 40 in (250 to
1,000 millimeters (mm))

Of the 16 taxa included in this rule,
Silene lanceolata and Hedyotis mannii
are the only species that are currently
found on an island other than Molokai
The Hawaii Island populations of S.
lanceolata grow in the saddle region
between Mauna Kea and Mauna Loa
Mountains. Hawaii's two largest
volcanoes. The Montane Dry Shrub and
Grassland communities to which this
species belongs extend into the
subalpine zone, from 1,600 to 9,500 ft
(500 to 2,800 m) in elevation with annual
rainfall between 12 and 40 in {300 and
1.000 mm) (Gagne and Cuddihy 1990).
The Lanai Island population of H.
mannii grows in two gulches of
Lanaihale. The vegetation communities
of the area in which this species is found
range from Lowland Wet Shrubland to
Lowland Wet Forest. These
communities range in elevation from 330
to 3,850 f (100 to 1,200 m) with an
annual rainfall between 60 and 240 in
(150 to 600 cm) {Gagne and Cuddihy
1990).

The land that supports these 16 plant
taxa is owned by the State of Hawaii,
the Federal government, and private
entities. The three State agencies are the
Department of Land and Natural
Reseurces (including the Natural Area
Reserves System and Forest Reserves).
the Department of Health, and the
Department of Hawaiian Home Lands,
the last two of which include
cooperative management agreements
with the National Park Service.
Federally owned land consists of the
Pohakuloa Training Area {PTA) on the
island of Hawaii, under the jurisdiction
of the U.S. Army. Among various private
owners are The Nature Conservancy of
Hawaii and a private owner with a
conservation easement with that
conservation organization.

Discussion of the 16 Taxa Included in
This Rule %

Bidens wiebkei was named by Earl
Edward Sherff in honor of Henry
Wiebke, a school principal on Molokai,
who, with Otto Degeneér, discovered the
plant in 1928 [Sherff 1928b). Sherif
(1928a) named Bidens campylotheca
var, nematocera based on Wilhelm
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Hillebrand's (1888) description of an
unnamed variety of Campylotheca
grandiflora from Molokai; he later
raised this taxon to specific status and
published the combination Bidens
nematocera (Sherff 1835a). Hillebrand's
type, the only specimen of B.
nematocera collected, was deposited in
Berlin and destroyed during World War
II. In the current treatment of the genus,
Fred R. Ganders and Kenpeth M. Nagata
(1990) tentatively consider B.
nematocera to be synonymous with B.
wiebkel.

Bidens wiebkei, a member of the aster
family (Asteraceae), is a perennial herb
which is somewhat woody at the base
and grows from 1.6 t0 3.3 ft (0.5 to 1 m)
tall. The opposite, pinnately compound
leaves are 2.8 to 5.1 in (7 to 13 cm) long
and each has three to seven leaflets, 1 to
3in(2.5to 8 cm) longand 0.4 to1in (1to
2.5 cm) wide. Flower heads are arranged
on side branches in clusters of usually
10 to 30, each 0.6 to ] in (1.6 to 2.5 cm) in
diameter and comprising 4 to 6 sterile,
yellow ray florets, about 0.5 in (10 to 12
mm) long and 0.08 to 0.2 in (2 to 5 mm)
wide, and 9 to 18 bisexual, yellow disk
florets. Fruits are brownish-black
achenes (dry, one-seeded fruits), which
are curved or twisted and winged and
measure 0.2 to 0.4 in (6 to 9 mm) long
and 0.04 to 0.08 in (0.9 to 2 mm) wide.
This plant is distinguished from other
Bidens species which grow on Molokai
by its erect habit and the curved or
twisted, winged achenes (Degener and
Sherff 1932a, 1932b; Ganders and
Nagata 1990).

Histerically, Bidens wiebkei was
known from Pelekunu and the
easternmost section of Molokai at
Halawa (Hawaii Heritage Program
(HHP) 1990a1, 1990a6). It is still found
near Halawa and was recently
discovered on Puu Kolekole, just south
of its historical range, on privately
owned land (HHP 1990a1 to 1990a5). The
five known populations of this species
are scattered along steep, exposed
slopes (Gagne and Cuddihy 1990; HHP
1990a2, 1990a3, 1990a5) in Metrosideros
polymorpha (‘ohi'a) dominated mesic
shrublands and forests at 820 to 3,450 ft
(250 to 1,050 m) in elevation (Ganders
and Nagata 1990), extending over a
distance of 2.5 by 1 mi (4 by 1.6 km), and
numbering no more than 60 individuals.
Other associated plant species include
Antidesma (hame), Nestegis
sandwicensis (olopua), Pisonia (papala
kepau), and Scaevola gaudichaudii
(naupaka kuahiwi) (Cuddihy et al. 1982,
HHP 1990a5). The major threats to
Bidens wiebkei include habitat
degradation and possible predation by
deer and feral goats, competition with

alien plants (Mel/inus minutiflora
(molasses grass) and Schinus
terebinthifolius (Christmas berry)), and
fire. Damage or vandalism by humans of
those plants found along trails is also a
serious threat.

Asa Gray (Mann 1868) described
Brighamia insignis based upon alcohol-
preserved flowers and fruits collected
by William Tufts Brigham on Molokai
and a dried specimen collected on Kauai
or Niithau by Ezechiel Jules Remy.
Brigham's bottled material has since
been lost. In his monograph, Harold St.
John (1969) named plants collected on
Molokai B. rockii and B. rockii f.
longiloba, based, respectively, upon
specimens collected by Francis
Raymond Fosberg and Charles Noyes
Forbes. The specific epithet was chosen
to honor Joseph F. Rock. St. John (1969)
also described B. remyi, based upon a
specimen collected on Maui by Remy. In
the current treatment of the genus,
Thomas G. Lammers (1990) recognizes
only two species: B, rockii for plants
which presently can be found on
Molokai and possibly for those which
were formerly found on Lanai and Maui,
and B. insignis for the Kauai and Nithau
plants.

Brighamia rockii, a member of the
bellflower family (Campanulaceae),
grows as an unbranched plant 3.3 to 18
ft (1 to 5 m) tall with a thickened,
succulent stem which tapers from the
base. The fleshy, oval leaves are widest
at their tips and are arranged in a
rosette at the top of the plant, They
measure 2.4 to 8.7 in (8 to 22 cm) long
and 2 to 6 in (5 to 15 cm) wide. The
fragrant flowers are clustered in groups
of three to eight in the leaf axils (the
point between the leaf and the stem).
Each flower cluster is on a stalk 1.4 to
3.0 in (3.5 to 7.5 cm) long, and each
flower is on a stalk 0.2 to 0.5 in (6 to 12
mm) long. The green basal portion of the
flower (hypanthium) has 10 ribs and is
topped by 5 calyx lobes 0.01 to 0.3 in (2.5
to 8 mm) long. The petals are fused into
a green to yellowish-green tube 3.1 to 5.1
in (8 to 13 cm) long and 0.1 to 0.2 in (0.2
to 0.4 cm) wide which flares into five
white, elliptic lobes 0.7 to 1.5in (1.7 to
3.7 cm) long and 0.3 to 0.5 in (0.8 to 1.3
cm) wide. The fruit is a capsule 0.5 to 0.8
in (13 to 20 mm) long, 0.3 to 0.4 in (7 to 10
mm) wide, and 0.1 to 0.2 in (3 to 4 mm)
thick which contains numerous seeds
about 0.05 in (1.1 to 1.2 mm) long. This
species is a member of a unique
endemic Hawaiian genus with only one
other species, found on Kauai, from
which it differs by the color of its petals,
its longer calyx lobes, and its shorter
flower stalks (Lammers 1990, St. John
1969).

Brighamia rockii once ranged along
the northern coast of East Molokai from
Kalaupapa to Halawa and may possibly
have grown on Lanai and Maui (HHP
1990bl, 1990b2, 1990b4; Lammers 1990).
Today its range has decreased to
scattered populations on steep,
inaccessible sea cliffs along East
Molokai's northern coastline from
Anapuhi Beach to Wailau Valley on
private land, and on the relatively
inaccessible State-owned sea stack of
Huelo, east of Anapuhi Beach (HHP
1990b3, 1990b5 to 1990b8; Hawaii Plant
Conservation Center (HPCC) 1990a). The
5 known populations of Brighamia
rockii that extend over this 6.5 mi (10.5
km) long stretch total fewer than 200
individuals (HHP 1990b3, 1990b5 to
1990b8). The plants are found in rock
crevices on steep sea cliffs, often within
the spray zone, in Coastal Dry to Mesic
Forests or Shrublands at an elevation of
sea level to 1,540 ft (0 to 470 m) with
such associated species as ‘ohi'a,
Canthium odoratum (alahe'e), Diospyros
sandwicensis (lama), Osteomeles
anthyllidifolia (‘ulei), and Scaevola
(naupaka) (HHP 1990b1 to 1990b3,
1990b5 to 1990b7; HPCC 1990a; Lammers
1990). Ungulate damage (and possibly
predation) by deer and goats poses a
serious threat to Brighamia rockii.
Although there is no evidence that rats
feed on the fruits, rats are a potential
threat as evidenced by predation on
related Hawaiian genera. Competition
with the alien plant Christmas berry is
also a potential threat.

Forbes first collected Canavalia
molokaiensis on Molokai in 1912, and 50
years later Otto Degener, Isa Degener,
and J. Sauer described the species
(Degener et al. 1962). Fosberg (1966)
reduced several Hawaiian species of the
genus to varieties, resulting in the name
C. galeata var. molokaiensis for this
taxon. In his revision of the Hawaiian
taxa of the genus, St. John (1970)
accepted C. molokarensis and published
two additional names, C. peninsularis
and C. stenophylla, for Molokai plants.
In the current treatment (Wagner and
Herbst 1990), however, only C.
molokaiensis is recognized.

Canavalia molokaiensis, a member of
the pea family (Fabaceae), is a perennial
climbing herb with twining branches.
Each leaf is made up of three lance-
shaped or sometimes oval leaflets which
usually measure 1.4 to 3 in (3.5 to 8 cm)
long and 0.5 to 2.1 in (1.3 to 5.4 cm) wide.
Four to 15 flowers are arranged along a
stalk 1.2 to 3.5 in (3 to 9 cm) long. The
calyx (fused sepals), which is 0.8 to 1.1
in (20 to 28 mm) long, comprises a larger
upper lip with two lobes and a smaller
lower lip with three lobes. The five rose-
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purple petals vary from 1.4 t0 1.9 in (36
to 47 mm) in length. The flattened pods,
4.7 t0 6.3 in (12 to 16 cm) long and 0.9 to
1.4 in (2.3 to 3.5 cm) wide, enclose
flattened, dark reddish-brown,
oblongelliptic seeds which are 0.7 to 0.9
in (17 to 22 mm) long and about 0.5 in (12
to 14 mm) wide. The only species of its
genus found on Molokai, this plant can
be distinguished from others in the
genus by its narrower leaflets and its
larger, rose-purple flowers (Degener ef
al. 1962, Sauer 1964, Wagner and Herbst
1990).

Historically, Canavalia molokaiensis
was known from East Molokai, at
Kalaupapa, Pelekunu, and farther south
in Kahuaawi Gulch and the region of
Manawai (HHP 1990cl to 1990c3,
1890c8). It now has a more restricted
range: from Kalaupapa to Waialeia,
Kaunakakai, and Kamakou (HHP 1990c3
to 1990¢10). This species typically grows
in exposed dry sites on steep slopes in
mesic shrublands and forests at 2,790 to
3,050 ft (850 to 930 m) in elevation (HHP
1990¢7, 1990c10; Wagner and Herbst
1990). The 7 known populations, which
contain an estimated 50 individuals, are
on State and private land and are
distributed over a 7 by 3.5 mi (11 by 5.5
km) area. The largest population of
roughly 20 plants lies within a 0.2 acre
(ac) (930 sq m) area (J. Lau, pers. comm.,
1990). Associated plant species include
‘ohi'a, Chamaesyce (‘akoko), Dodonaea
viscosa (‘a‘ali'l), Styphelia tameiameioe
(pukiawe), and Wikstroemia (‘akia)
(Cuddihy ef al. 1882, HHP 1990c5). Feral
ungulates such as goats and pigs
degrade the habitat of Canavalia
molokalensis extensively and pose an
immediate threat to this species.
Predation on a related species of
Canavalia suggests that goats may
possibly consume this species.
Competition with the alien plant,
molasses grass, is also an immediate
threat.

Franz Elfried Wimmer (1943)
described Clermontia oblongifolia 1.
brevipes based upon a specimen
collected by Forbes on Molokai in 1912.
The name of the form refers to the
plant's short leaves, leaf stalks. and
flower stalks. Lammers (1988) raised this
taxon to the subspecific level when he
published the new combination C.
oblongifolia ssp. brevipes.

Clermontia oblongifolia ssp. brevipes,
a member of the bellflower family, is a
terrestrial shrub or tree which reaches a
height of 6.6 to 23 ft (2 to 7 m). The
leaves, on petioles 0.7 to 1.2 in (1.8 10 3
cm) long, are lance-shaped; have
thickened, rounded teeth; and reach a
length of 2.8 to 4.3 in (7 to 11 cm) and a
width of 0.8 to 2 in (2 to 5 cm). Two or

sometimes three flowers are grouped
together on a stalk 0.2 to 0.4 in (5 to 10
mm) long, each flower having a stalk 0.4
to 1.8 in (1 to 4.5 cm) long. The flower is
2.4 to 3.1 in (6 to 7.8 cm) long; the calyx
and corolla are similar in size and
appearance, and each forms an arched
tube which is greenish-white or purplish
on the outside and white or cream
colored on the inside. The nearly
spherical, orange fruit is a berry, 0.7 to
1.2 in (17 to 30 mm) long. This species is
distinguished from others in the genus
by the structure of its calyx and corolla
as well as by the lengths of the flower,
the floral lobes, and the green
hypanthium. This subspecies differs
from others of the species by the shape
of its leaves and the lengths of its
leaves, leaf stalks, and flower stalks
(Lammers 1988, 1990).

Clermontia oblongifolia ssp. brevipes
is known from a single population
located in the southeastern part of
TNCH's Kamakou Preserve, East
Molokai, where it occurs on private land
(Cuddihy et al. 1982). This population
was last seen in 1982, and its size is
unknown. The other known population,
also from the Kamakou area, has not
been seen for over 40 years and may
have been extirpated (HHP 1990d2).
Other than these two populations, the
historical range is not known. This
taxon typically grows in shallow soil on
gulch slopes in wet ‘chi'a-dominated
forests at elevations between 3,500 and
3,900 ft (1,100 and 1,200 m) (1990d2; J.
Lau, pers. comm., 1990). Associated
plant species include Cheirodendron
trigynum (‘clapa) (J. Lau, pers. comm.,
1990).-Feral pigs are an immediate threat
to the habitat of the single remaining
population of Clermontia oblongifolia
ssp. brevipes. Its limited number makes
the taxon vulnerable to extinction by a
single stochastic event. Predation on
related species suggests that rats may
possibly feed on the fruit or plant parts
of this taxon.

Brigham named Delissea mannii in
honor of Horace Mann, Jr., with whom
he collected the plant on Molokai in the
1860s and in whose “Enumeration”
Brigham published the name (Mann
1867). Hillebrand (1888) transferred the
taxon to the genus Cyanea. resulting in
the name Cyanea mannii.

Cyanea mannii, a member of the
bellflower family, is a branched shrub 5
to 10 ft (1.5 to 3 m) tall. The leaves are
narrowly elliptic or lance-shaped, 4.7 to
8.3 in (12 to 21 cm) long and 1 to 2 in (2.5
to 5 cm) wide, and have petioles 0.9 to
3.9 in (2.2 to 10 cm) long and hardened
teeth along the leaf margins. Each
flower cluster, arising from the axil of a
leaf on a stalk 0.8 to 1.4 in (20 to 35 mm)

long, comprises 6 to 12 flowers, each on
a stalk 0.3 to 0.5 in (8 to 12 mm) long.
Each flower has a smooth, green
hypanthium which measures about 0.2 in
(4 to 6 mm) long and 0.1 to 0.2 in (3 to 5
mm) wide and is topped by triangular
calyx lobes 0.1 to 0.2 in (3 to 5 mm) long
and 0.08 to 0.1 in (2 to 3 mm) wide. The
purplish corolla forms a nearly upright
tube 1.2 to 1.4 in (30 to 35 mm) long and
0.1 to 0.2 in (3 to4 mm) wide, which
ends in five spreading lobes. Berries
have not been observed. This species is
distinguished from the seven other
species of the genus on Molokai by a
combination of the following characters:
A branched, woody habit; leaves with
small, hardened, marginal teeth; and a
purplish corolla (Lammers 1990, Rock
1919, Wimmer 1943).

Historically, Cyanea mannii was
known only from Kalae on East Molokai
(HHP 1990e2). In 1984, a single plant was
discovered by Joan Aidem west of Puu
Kolekole on East*Molokai on privately
owned land (HHP 1990e1; Lammers
1990; Edwin Misaki, TNCH, pers. comm,,
1981). Since then, five populations have
been discovered in the east and west
forks of Kawela Gulch within Kamakou
Preserve on East Molokai. The 6
populations are distributed over an area
of about 2 by 0.8 mi (3.2 by 1.2 km) and
total at least 40 individuals (E. Misaki,
pers. comm., 1991). This species
typically grows on the sides of deep
gulches in "ohi'a-dominated mesic to wet
forests at elevations of about 3,300 to
4,000 ft (1,000 to 1,220 m) (HHP 1990e1;
Lammers 1990; E. Misaki, pers. comm.,
1991). Associated plant species include
‘akia, 'olapa, Dicranopteris linearis
(uluhe), and Vaceinium (‘ohelo) (E.
Misaki, pers. comm., 1991). Feral pigs
threaten the habitat of Cyanea mannii.
Rodents such as rals may feed on the
fruit or other parts of the plant, as
shown by predation on related species.
Because of the small number of
remaining individuals, one stochastic
event could extirpate a significant
proportion of the populations.

Hillebrand discovered Cyanea
procera on Molokai and formed the
specific epithet from a Latin word
meaning “tall,” in reference to the height
of the plant {Hillebrand 1888). St. John
(1987, St. John and Takeuchi 1987),
believing there to be no generic
distinction between Cyanea and
Delissea, transferred the species to the
genus Delissea, the older of the two
generic names, creating D. procera. The
current treatment, however, maintains
the separation of the two genera
(Lammers 1990).

Cyanea procera, a member of the
bellflower family. is a palmlike tree 1010
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to 30 ft (3 to 9 m) tall with stalkless,
lance-shaped leaves 24 to 30 in (60 to 75
cm) long and 3.9 to 6.7 in (10 to 17 cm)
wide with tiny hardened teeth along the
margins. Each flower cluster has a stalk
1.0 to 1.6 in (25 to 40 mm) long and
comprises 10 to 20 flowers, each on a
stalk 0.2 to 0.4 in (6 to 10 mm) long. Each
flower has a hypanthium, 0.6 to 0.8 in (15
to 20 mm) in length and 0.3 to 0.5 in (8 to
13 mm) in width, topped by shallow
triangular calyx lobes 0.1 t0 0.2in (3 to 4
mm) long and about 0.2 in (4 to 5 mm)
wide. The purplish corolla forms a
nearly upright or slightly curved tube 2.4
to 3.1 in (60 to 80 mm) long and 0.2 to 0.4
in (6 to 11 mm) wide, which ends in five
downwardly curving lobes which make
the flower appear one-lipped. The
ellipse- or egg-shaped berries are 1.2 to
1.8 in (3.0 to 4.5 cm) long and 0.8 to 1.1 in
(2.0 to 2.8 cm) wide. This species can be
distinguished from other species of the
genus and from C. mannii by its growth
habit, its sessile leaves, and the single-
lipped appearance of the corolla
(Lammers 1990, Rock 1919, Wimmer
1943).

Historically, Cyanea procera was
known only from an unspecified site in
the Kamalo region of East Molokai (HHP
1991a) until its discovery in 1987 at Puu
O Kaeha, west of Kamalo on private
land. Two individuals were found in a
wet ‘ohi'a-dominated forest at an
elevation of 3,480 ft (1,060 m). The plants
grow within 6.5 ft (2 m) of each other on
a steep rock wall with thin soil on the
southwest slope of a narrow gulch.,
Associated plant species include various
species of Asplenium, Coprosma
ochracea (pilo), Pipturus albidus
(mamaki), and Touchardia latifolia
(olona) (David Lorence, National
Tropical Botanical Garden, pers. comm.,
1991). In 1991, two additional individuals
were discovered above a waterfall at
about 4,000 ft (1,220 m) elevation in
Waikolu Valley (J. Lau /n /itt., 1991).
Goats were observed in the area of this
population, and the sides of the gulch
where they grow are eroding. Only four
plants of Cyanea procera are known to
exist, making this species vulnerable to
extinction from stochastic events. Like
other Cyanea species and related
genera, C. procera is potentially
threatened by predation by rats. Habitat
degradation by feral pigs is a potential
threat.

Based upon a specimen he collected
with Mann on West Maui, Brigham
described Kadua laxiflora in Mann's list
of 1867. In his revision of Hedyotis,
Fosberg (1943) included Kadua in the
genus Hedyotis, and he published the
following names, which are
synonymized under Hedyotis mannii in

the current treatment of the genus
(Wagner et al. 1990): H. mannii var.
laxiflora, H. mannii var, munroi, H.
mannii var. scaposa, H. molokaiensis,
H. thyrsoidea, and H. thyrsoidea var.
hillebrandii (Fosberg 1943), as well as
H. mannii var. cuspidata (Fosberg 1956).

Hedyotis monnii, a member of the
coffee family (Rubiaceae), is a perennial
plant with smooth, usually erect stems 1
to 2 ft (30 to 60 cm) long which are
woody at the base and four-angled or -
winged. The leaves are opposite, thin in
texture, elliptic to sometimes
lanceshaped, and are usually 3 to 7 in (8
to 18 cm) long and 1 to 2:6 in (2.5 to 8.5
cm) wide. Stipules (leaf-like
appendages), which are attached to the
slightly winged leaf stalks where they
join and clasp the stem, are triangular,
0.2 to 0.6 in (5 to 14 mm) long, and have
a point usually 0.2 to 0.4 in (4 to 11 mm)]
long. Flowers are arranged in loose
clusters up to 1 ft (30 cm) long at the
ends of the stems and are either
bisexual or female. The green
hypanthium is top-shaped, about 0.05 in
(1 to 1.5 mm) long, with sepals 0.06 to 0.1
in (1.5 to 3 mm) long and 0.04 to 0.08 in
(1 to 2 mm) wide at the top. The
greenish-white, fleshy petals are fused
into a trumpets shaped tube 0.2 to 0.6 in
(5 to 14 mm) long. Capsules are
topshaped and measure 0.08 to 0.1 in (2
to 3 mm) long and about 0.1 in (3 to 4
mm) in diameter. This species' growth
habit; its quadrangular or winged stems;
the shape, size, and texture of its leaves;
and its dry capsule which opens when
mature separate it from other species of
the genus (Hillebrand 1888, Wagner et
al. 1990).

Hedyotis mannii was once widely
scattered on three islands: Lanai, West
Maui, and Molokai (HHP 199012 to
1990f10). After not being seen for 50
years, this species was rediscovered in
1987 by Steve Perlman on private land in
Kawela Gulch on East Molokai (HHP
1990f1). Only two plants are known to
exist in this area (Center for Plant
Conservation (CPC) 1991). In 1991, an
additional nine plants of this species
were discovered on the island of Lanai:
five mature and three juvenile plants
were found at an elevation of 3,150 ft
(960 m) at the head of Hauola Gulch,
and a single mature plant at 2,640 ft (805
m) elevation in the gulch between
Waialala and Kunoa Gulches (]. Lau, /n
litt. 1991). Hedyotis mannii typically
grows on dark, narrow, rocky gulch
walls in mesic and perhaps wet forests
(Wagner et al. 1990) at 490 to 3,450 ft
(150 to 1,050 m) in elevation (HHP 1990f1
to 1990f10). Associated plant species
include mamaki, Cibotium (hapu'u),
Cyanea (haha), and Psychotria (kopiko)

(HHP 1990f1). The limited number of
individuals of Hedyotis mannii makes it
extremely vulnerable to extinction by
stochastic events. Feral pigs and alien
plants such as molasses grass degrade
the habitat of this species and
contribute to its vulnerability.

Sister Margaret James Roe (1961)
described Hibiscus immaculatus based
upon specimens collected by Forbes on
Molokai in 1912. The specific epithet
refers to the plant's pure white flowers.
In his current treatment of the genus,
David M. Bates regards the taxon as
Hibiscus arnottianus ssp. immaculatus
(Bates 1990, Wagner et al. 1989).

Hibiscus arnottianus ssp.
immaculatus, a member of the hibiscus
family (Malvaceae), is a tree up to 10 ft
(3 m) tall with alternate, oval, toothed
leaves measuring 2 to 2.8 in (5 to 7 cm)
Jong and 1.6 to 2.6 in (4 to 6.5 cm) wide.
Six lance-shaped bracts, 0.2 to 0.3 in (5
to 8 mm) long, are found under each of
the faintly fragrant flowers, which are
arranged singly near the ends of the
branches. The calyx is1to 1.2 in (2.5 to
3.0 cm) long and cleft into five teeth with
long, narrow points. The flaring petals
are white and measure 3.1 t0 4.3 in (8 to
11 cm) long and 1 to 1.4 in (2.5 to 3.5 cm)
wide, Anthers, on spreading filament
tips 0.4 to 0.8 in (1 to 2 cm) long, are
arranged along the upper third of the
white staminal column, which measures
4 to 5.5 in (10 to 14 cm) in length.

-Capsules are enclosed by the sepals and

contain 0.2 in (4 mm) long seeds which
are covered with yellowish-brown hair.
This subspecies is distinguished from
other native Hawaiian members of the
genus by its white petals and white
staminal column (Bates 1990; Neal 1965;
Rock 1913: Roe 1959, 1961; St. John 1981).
Hibiscus arnottianus 8sp.
immaculatus once ranged from
Waihanau Valley east to Papalaua
Valley on East Molokai (HHP 1990g3,
1990g4). This taxon is now confined to a
3 mi (5 km]) stretch of the northern coast
of East Molokai from Waiehu to
between Papalaua and Wailau valleys
(Bates 1990; HHP 1990g1, 1990g2, 1990g5)
on private and State land. The 4
populations, scattered along steep sea
cliffs with native plant species such as
alahe'e, hame, lama, mamaki, and 'ohi‘a,
are believed to total no more than 50
individuals (HHP 1990g1, 1990g5; HPCC
1990b). Hibiscus arnottianus ssp.
immaculatus typically occurs in mesic
forests between 50 and 1,600 ft (15 and
480 m) in elevation (Bates 1990, HHP
1990g1 to 1990g5, HPCC 1990b). The
major threats to Hibiscus arnottianus
spp. immaculatus are habitat
destruction by feral goats and the small
number of remaining populations.
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St. John (1944) described and named
Pelea reflexa based upon a specimen
Rock collected on Molekai in 1910. The
specific epithet refers to the slightly
reflexed capsules. After further study of
the genus, Thomas G. Hartley and
Benjamin C. Stone (1989) placed Pelea
into synonymy with Melicope, resulting
in the new combination M. reflexa
(Wagner et al. 1990).

Melicope reflexa, a member of the
citrus family (Rutaceae), is a sprawling
shrub 3.3 to 10 ft (1 to 3 m) tall with
short, yellowish-brown, short-lived hairs
on new growth. The opposite, thin, and
leathery leaves are elliptical and
measure 3.1 to 5.5 in (8 to 14 cm) long
and 1.6 to 2.8 in (4'to 7 cm) wide.
Flowers arise singly or in clusters of two
or three from the leaf axil. The flower
cluster has a stalk 0.1 to 0.6 in (3 to 15
mm) long, and each flower is on a stalk
0.6 to 0.8 in (15 to 20 mm) long. Male
flowers have not been seen, but female
flowers are made up of four overlapping
sepals about 0.1 in (3 to 4 mm) long; four
petals about 0.2 in (4.8 mm) long; an
eight-lobed nectary disk: eight reduced,
nonfunctional stamens; and a style
about 0.2 in (4 mm) long. The capsules
are 0.8 to 1.3 in (20 to 33 mm) wide with
four sections 0.4 to 0.7 in (10 to 17 mm)
long which are fused to each other along
about one-fourth of their length. One or
two glossy black seeds, about 0.3 in (7 to
8 mm) long, are found in each section of
the capsule. This species' opposite
leaves with leaf stalks usually over 0.4
in (1 cm) long, its larger leaves and fruit,
and the partially fused sections of its
capsule separate it from other species of
the genus (Stone et al. 1990).

Historically, Melicope reflexa
occurred from a ridge between
Hanalilolilo and Pepeopae in Kamakou
Preserve to as far east as Halawa on
East Molokai (HHP 1990h1, 1990h2,
1990h5 to 1990h7). The 4 remaining
populations of fewer than a total of 1,000
individuals are on private land at the
headwall of Waikolu Valley, Wailau-
Mapulehu summit and Kukuinui Ridge,
and at Honomuni, and are distributed
over a distance of about 7.5 mi (12 km)
(HHP 1990h2 to 1990h4). Melicope
reflexa typically grows in wet 'ohi'a-
dominated forests with native trees such
as 'olapa at elevations between 2,490
and 3,900 ft (760 and 1,190 m) (Stone et
al. 1990). Major threats to Melicope
reflexa include habitat degradation by
ungulates (axis deer and feral pigs) and
competition with the alien plant
Clidemia hirta (Koster's curse). Because
this species is known from a single
restricted area, it is possible for one
human-caused or natural event to
destroy all or a significant portion of the

extant individuals. Predation by deer or
pigs is a potential threat in areas
inhabited by these animals.

Mann (1868) published the name
Stenogyne parviflora for a plant he and
Brigham collected on Haleakala, Maui.
In 1934, Sherff transferred this taxon to
the genus Phyllostegia; as the name P.
parviflora had previously been used for
another species, he selected a new name
P. mannii, for the taxon (Sherff 1934b).
In the same year, Sherff (1934a)
published the name Phyllostegia
racemosa var. bryanii for the plants
from the island of Molokai. In the
current treatment (Wagner et al. 1990),
P. mannii is the name applied to both
the Molokai plants and specimens of the
apparently extinct Maui plants.

Phyllostegia mannii, a nonaromalic
member of the mint family (Lamiaceae),
is a climbing vine with many-branched,
four-sided, hairy stems. The opposite,
hairy leaves, which are shaped like
narrow triangles or narrow triangular
ovals, measure 0.8 to 2.2 in (2 to 5.5 cm)
long and 0.3 to 0.9 in (0.7 to 2.3 cm) wide
and have coarsely toothed margins.
Clusters of four to six flowers are
arranged in each of several false whorls
along an unbranched flowering stem 1.6
to 6 in (4 to 15 cm) long. The calyx is a
bell-shaped, lobed structure. The slightly
curved, two-lipped corolla tube is about
0.3 in (7 to 8 mm) long and is thought to
be white. The fleshy, dark-green to
black nutlets are 0.08 to 0.1 in (2 to 2.5
mm) long. This species is distinguished
from others in the genus by its hairiness;
its thin, narrow leaves which are not
pinnately divided; and the usually six
flowers per false whorl in a terminal
inflorescence (Wagner et al. 1990).

Historically, Phyllostegia mannii was
found from Hanalilolilo to Ohialele on
East Molokai and at Ukulele on East
Maui (HHP 1990i2 to 1990i8). It has not
been seen on Maui for over 70 years and
is apparently extinct on that island
(Lammers 1990). This species is now
known only from Hanalilolilo within
Kamakou Preserve on privately owned
land (HHP 1990i1). The only currently
known population contains four
individuals. It grows in shaded sites in
sometimes foggy and windswept, wet,
open, 'ohi'a-dominated forests with a
native shrub and tree fern (hapu'u)
understory (HHP 1990i1 to 1990i3) at
3,300 to 5,000 ft (1,010 to 1,525 m) in
elevation (Wagner et al. 1990).
Associated plant species include 'olapa,
a few native ferns, and Hedyotis
(manono). The only known population of
Phyllostegia mannii is threatened by
feral pigs. Because of the small number
of individuals, a natural or human-

caused event could extirpate all or a
significant portion of the population.

Joseph F. Rock discovered a new palm
on Molokai in 1920 and named it
Pritchardia munrof in honor of James
Munro, manager of Molokai Ranch
(Beccari and Rock 1921),

Pritchardia munroi, a member of the
palm family (Arecaceae). is a tree about
13 to 16 ft (4 to 5 m) tall with a trunk up
to about 7.8 in (20 cm) in diameter. The
leaf blade is about 35 in (88 cm) long
and has a petiole about 33 in (85 cm)
long. The leaves and petioles have
scattered, mostly deciduous scales and
hairs, somewhat larger on the lower leaf
ribs. The leaves are deeply divided into
segments which have long, drooping
tips. Numerous bisexual or functionally
male flowers are arranged in clusters on
hairy, branching stalks about 20 in (52
cm) long which originate at the leaf
bases. The flower consists of a cup-
shaped, three-lobed calyx; three petals;
six stamens; and a three-lobed stigma.
The mature fruit is shiny, black, nearly
spherical, and about 0.8 in (2 to 2.2 cm)
in diameter. This species is
distinguished from others of the genus
by its relatively smooth leaves; the
grayish-brown hair on the inflorescence
stalks, which are shorter than the
petioles; and the small size of the fruits
(Beccari and Rock 1921, Read and Hodel
1990, St. John 1981).

Historically, Pritchardia munroi was
found in leeward East Molokai, above
Kamalo and near Kapuaokoolau (HHP
1990j1, Read and Hodel 1990). The last
known wild specimen grows near the
base of a small ravine in remnant dry to
mesic forest at an elevation of about
2,000 ft (610 m) on privately owned land
(Garnett 1989, HHP 1990j1, Read and
Hodel 1990). Associated plant species
include "a'ali'i, 'ohi’a, pukiawe, and
Pleomele aurea (hala pepe) (Garnett
1989, HHP 1990j1). A variety of threats
affects the only known wild individual
of Pritchardia munroi. Ungulates (axis
deer, goats, and pigs) continue to
degrade the habitat around its fenced
enclosure and prevent the establishment
of seedlings. Other serious threats
include fire and predation of seeds by
rats. The one known wild individual is
vulnerable to extinction in its natural
habitat because a single stochastic
event could destroy the plant.

Hillebrand (1888) described Schiedea
lydgatei, naming it in honor of the
Reverend John M. Lydgate, who, as a
student, accompanied Hillebrand on
collecting trips. Later, Otto Degener and
Sherff (Sherff 1944) described a new
variety of the taxon, naming it variety
attenuata. No infraspecific taxa are
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recognized in the most recent treatment
of the species (Wagner et a/. 1990).

Schiedea lydgatel, a member of the
pink family (Caryophyllaceae), is a low,
hairless perennial plant with branched
stems 4 to 16 in (10 to 40 cm) long which
are woody at the base. The opposite,
three-veined leaves are elliptic, 0.8 to 1.8
in {2 to 4.5 cm) long, and 0.2 to 0.6 in (0.6
to 1.5 cm) wide. Bisexual flowers are
arranged in loosely spreading clusters 4
to 6.6 in (10 to 17 ecm) long. The flowers
comprise usually 5 distinct but
overlapping, narrowly oval, green
sepals, 0.1 to 0.2.in (3 to 4.5 mm) long; 5
nectaries about 0.1 in (2.5 to 3 mm) long;
10 stamens; and usually 3 styles. Petals
are lacking, The capsules are about 0.2
in (4 to 5.5 mm) leng and open when
mature to reveal dark reddish-brown
seeds about 0.03 in (0.8 mm) long. The
opposite, thin, three-veined leaves with
petioles and the smooth, open flower
c'usters with relatively larger, green
s:pals separate this species from other
niembers of the genus (Degener and
Degener 1956, Sherff 1944, Wagner et al.
1990).

Historically, Schiedea lydgatei was
found in Kalae, Poholua, Makolelau, and
Ohia Gulch on East Molokai (HHP
1990k2, 1990k4, 1990k7, 1990k8). This
species is now known from five
scattered populations in a more
restricted area in Makakupaia, Kawela,
and Makolelau. The 5 populations are
distributed over an area of less than 1
by 3.5 mi (1.6 by 5.6 km), totalling fewer
than 1,000 individuals (HHP 1990k1,
1990k3, 1990k5, 1990k6, 1990k9). This
species is found along ridges and on
cattle trails in dry to mesic grasslands,
shrublands, and forests with scattered
native and alien trees. It ranges in
elevation from about 2,000 to 2,100 ft
(600 to 650 m) (HHP 1990k5, 1990KE;
Wagner et al. 1990), Associated plant
species include 'a'ali’i, ‘ohi'a, pukiawe,
and uluhe (Gagne and Cuddihy 1990).
The major threats to Schiedea lydeate)
are fire and habitat degradation and
competition with the alien plant species
molasses grass. Because fire is such a
pervasive threat in this species, dry,
windswept habitat, a single fire
polentially could destroy as many as
four of the five populations.

Silene alexandri was described by
Hillebrand (1888) based upon a
specimen he discovered on Molokai; S.
alexandri is its currently accepted name
(Wagner et al. 1990).

Silene alexandri, a member of the
pink family, is an erect, perennial herb, 1
to 2 ft (30 to 60 cm) tall, and woody at
the base. The narrow, elliptic leaves are
1.2 to 2.5 in (30 to 65 mm) long by 0.2 to
0.6 in (6 to 14 mm) wide and hairless
except for a fringe along the margins.

Flowers are arranged in open clusters
with stalks 0.4'to 0.7 in (10 to 19 mm)
long. The 5-lobed, 10-veined, tubular
calyx is 0.7 to 1 in (19 to 25 mm) long,
and the 5 white, deeply-lobed, clawed
petals extend about 0.2 in (4 to 6 mm)
beyond the calyx. The capsule is about
0.6 in (14 to 16 mm) long, but seeds have
never been seen. The hairless stems,
flowering stalks, and sepals and the
larger flowers with white petals
separate this species from other
members of the genus (Hillebrand 1888,
Wagner et al. 1990, Williams 1896).

Historically, Silene alexandri was
known from Makolelau and Kamalo on
East Molokai, but now it occurs only at
the former site on privately owned land
(HHP 1990L1, 1990L2), The only known
population, comprising fewer than 10
individuals, is found on a cattle trail in
remnant dry forest and shrubland (HHP
1990L1, Wagner et a/. 1990) at an
elevation between 2,000 and 2,500 ft (610
and 760 m) (Wagner ef al. 1990).
Associated plant species include 'a’ali'i,
‘ohi’a, pukiawe, and uluhe (Gagne and
Cuddihy 1990). Feral goals continue to
degrade the habitat of Silene alexandri
and pose a serious threat to remaining
populations. Predation of this species by
goats and cattle may possibly occur.
Fire also is an immediate threat.
Because of the small number of
individuals and their severely restricted
distribution, extinction from stochastic
events is a very real threat.

Silene lanceolata is based upon fertile
specimens collected on Kauai during the
United States Exploring Expedition in
1840, as well as vegetative material
collected during the same expedition the
following year on Maui. Gray (1854)
described the species, naming it for its
narrow leaves. Hillebrand (1888)

recognized one variety, var. angustifolio;

later Sherff (1946) described and named
two additional varieties, vars.
hillebrandii and forbesii. The current
treatment does not recognize any
subspecific taxa (Wagner et al. 1990).

Silene lanceolata, a member of the
pink family, is an upright, perennial
plant with stems 6 to 20 in (15 to 50 cm)
long, which are woody at the base. The
narrow leaves are 1 to 3 in (25 to 80mm)
long, 0.08 to 0.4 in (2 to 11 mm) wide,
and smooth except for a fringe of hairs
near the base. Flowers are arranged in
open clusters with stalks 0.3 to 0.9in (8
to 23 mm) long. The 5-toothed, 10-veined
calyx is about 0.3 in (7 to 9 mm) long,
and the wide portion of the 5 white,
deeply-lobed, clawed petals is about 0.2
in (6 mm) long. The capsule is about 0.3
in (8 to 9 mm) in length and opens at the
top to release reddish-brown seeds
about 0.04 in (1 mm) in diameter. This
species is distinguished from S.

alexandri, the only other member of the
genus found on Molokai, by its smaller
flowers and capsules and its stamens,
which are shorter than the sepals (Gray
1854, Hillebrand 1888, Wagner ef al.
1990, Williams 1896).

The historical range of Silene
lanceolata includes four Hawaiian
islands: Kauai, below Puu Kolekole on
East Molokai, Maunalei on Lanai, and
Mauna Kea on Hawaii Island (HHP
1990m1 to 1990m3, Wagner et a/. 1990).
Silene lanceolata is presently extant on
the islands of Molokai and Hawaii. A
single population of approximately 100
individuals was found in 1987 on
Molokai, where it remains on private
land near Puu Kolekole (HHP 1990m1; |.
Lau in /itt., 1991), The Hawaii Island
population at Puu Ahi was last seen in
1949. In 1991, two populations of this
species were discovered on Federally
owned land in Kipuka Kalawamauna
and Kipuka Alala in the Pohakuloa
Training Area, which is located in the
saddle between Mauna Kea and Mauna
Loa. The three island of Hawaii
populations are distributed over a
distance of roughly 9 mi (15 km)
between about 5,200 and 6,000 ft (1,600
and 1,800 m) in elevation (HHP 1990m1;
Robert Shaw, Colorado State University,
pers. comm., 1991). It is not known
whether the Puu Ahi population still
exists after decades of ungulate,
humancaused, and natural disturbances.
The 2 populations at PTA number
between 95 and 125 individuals (R.
Shaw, pers. comm., 1991), giving a total
of fewer than 230 known individuals for
the species. The populations on the
island of Hawaii grow in two dry
habitat types: shrubland dominated by
dense Myoporum sandwicensis (naio),
Sophora chrysophylla (mamane), and
pukiawe with 'a'ali'i, pilo, and
Pennisetum setaceum (fountain grass);
and on 'a'a lava in a former
Chamaesyce olowaluana ('akoko) forest
now converted to fountain grass
grassland with 'a‘ali’i, mamane, naio,
and Chenopodium ochuense ('aheahea)
(R. Shaw, pers. comm., 1991). On
Molokai, this species grows on cliff
faces and ledges of guilies in dry to
mesic shrubland at an elevation of
about 2,600 ft (800 m) (HHP 1990m1 to
1990m3, Wagner e? ¢/. 1990). Habitat
destruction by feral ungulates (goats,
pigs, and sheep), wildfires resulting from
hunting activities and military
maneuvers, and alien plant invasion
(fountain grass) are immediate threats to
Silene lanceolata. Military exercises
and predation by goats and sheep pose
probable threats.

Hillebrand discovered Stenogyne
bifida on Molokai in 1870 and named it
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in reference to the deeply two-lobed
upper lip of its corolla (Hillebrand 1888).
The name is accepted in the latest
revision of the genus (Weller and Sakai
1990). i

Stenogyne bifida, a nonaromatic
member of the mint family, is a
perennial herb, evidently climbing, with
smooth or slightly hairy, four-angled
stems. The opposite, membranous,
toothed leaves are oval or elliptical in
shape, measure 1.7 to 4 in (4.2 to 10 cm)
long and 0.7 to 1.4 in (1.7 to 3.6 cm) wide,
and are hairless except for the midribs.
Flowers are usually arranged in groups
of two to six in each of several whorls at
the ends of the stems. The sepals are
fused into a toothed calyx which is
almost hairless, radially symmetrical,
narrowly bell-shaped, and 0.3 to 0.5 in (8
to 12 mm]) long. The petals are fused into
a nearly straight, yellow tube 0.4 to 0.6
in (10 to 16 mm) long which flares into
pale-brown lobes comprising an upper
lip about 0.2 in (4 to 6 mm) long and a
lower lip about 0.1 (2 to 4 mm) long. The
fruits are fleshy, black nutlets about 0.1
in (2.5 to 3 mm) long. The long, narrow
calyx teeth and the deep lobe in the
upper lip of the yellow corolla separate
this species from others of the genus
(Hillebrand 1888, Sherff 1935b, Weller
and Sakai 1990).

Historically, Stenogyne bifida was
known from scattered populations from
Waianui in central Molokai to Pukoo
Ridge on East Molokai (HHP 1990n3 to
1990n9, Wagner et al. 1990). This species
is now known from only 3 East Molokai
populations tolalling fewer than 10
individuals: On Manawai-Kahananui
Ridge along a private/State land
boundary, on Kolo Ridge, and on the
eastern fork of Kawela Gulch in
privately owned Pelekunu Preserve
(HHP 1990n1, 1990n2; Steve Anderson,
Haleakala National Park, pers. comm.,
1990). These three populations are
scattered over an area of 8.6 sq mi (17 sq
km). Stenogyne bifida typically grows
on steep ridges in 'ohi'a-dominated
Montane Mesic to Wet Forests with
native species such as hapu'u, manono,
‘olapa, Broussaisic arguta (kanawao),
and Pouteria (‘ala'a) at elevations
between 1,450 and 4,000 ft (450 and 1,200
m) (HHP 1990n1 to 1990n9, HPCC 1990c).
Ungulates (axis deer, goats, and pigs)
are pervasive threats to populations of
Stenogyne bifida and may eat this
species when available. One trailside
population that represents a significant
portion of the species potentially could
be destroyed by over-collecting for
scientific purposes or by vandals.

Sherff (1934c) described
Tetramolopium rockii, naming it in
honor of Joseph Rock, who first

collected the plant in 1910, on Molokai.
St. John (1974) described a new genus,
Luteidiscus, for the species of
Tetramolopium with yellow disk
flowers. He transferred T rockii to the
new genus and also described a new
species, L. calcisabulorum. The current
treatment (Lowrey 1981, 1986, 1990)
reduces St. John's two species to
varieties of Teframolopium rockir: the
nominative variety and var.
calcisabulorum.

Tetramolonium rockii, a member of
the aster family, is a glandular, hairy,
prostrate shrub which forms complexly
branching mats 2 to 4 in (5 to 10 cm) tall
and 3 to 16 in (8 to 40 cm) in diameter.
Leaves of variety calcisabulorum are 0.8
to 1.2 in (2 to 3 cm) long and 0.2 to 0.3 in
(5 to 7 mm) wide, have slightly inrolled
edges, and are whitish due to the long
silky hairs on their surfaces. Variety
rockil has smaller, less hairy, flat,
yellowish-green leaves, 0.6 to 0.8 in (1.5
to 2.1 cm) long and about0.2in (4 to 6
mm) wide. The leaves of both varieties
are spatula-shaped with glands and
smooth margins. Flower heads, arranged
singly at the ends of flowering stalks 1.6
to 4.7 in (4 to 12 cm) long, have a
hemispherical involucre (set of bracts
beneath the florets) 0.2t00.3in (4 to 8
mm) high and 0.4 to 0.7 in (10 to 18 mm)
in diameter. Approximately 60 to 100
white ray florets, 0.1 to 0.2 in (3 to 4.5
mm) long and 0.02 to 0.04 in (0.5 to 1
mm) wide, surround 30 to 55 functionally
male, yellow, funnel-shaped disk florets,
Fruits are achenes, 0.08 to 0.1 in (2 to 2.5
mm) long and about 0.03 in (0.7 to 0.9
mm) wide when fertile, and are topped
with white bristles 0.1 to 0.2 in (2.5 to 4
mm) long. This species differs from
others of the genus by its growth habit,
its hairy and glandular surfaces, its
spatulate leaf shape, and its yellow disk
florets (Degener and Degener 1965;
Lowrey 1981, 1986, 1990; Sohmer and
Gustafson 1987).

Of the two recognized varieties of
Tetramolopium rockii, variety rockii
was first discovered at Moomomi about
80 years ago and is still extant in that
area. Tetramolopium rockii var. rockii
remains in two areas: from Kapalauoa to
Kahinaakalani on West Molokai (HHP
199002, 199003; HPCC 1990¢; Lowrey
1990), and north of Kalawao on
Kalaupapa Peninsula on East Molokai
(Canfield 1990; HHP 199004; |. Lau, pers.
comm., 1990). Variety calcisabulorum is
only reported west of Moomomi, from
west of Manalo Gulch to Kalani,
intergrading with variety rockii where
their ranges overlap (HHP 199001,
199002; HPCC 1990d). The only known
population of T. rockii var.
calcisabulorum and the scattered West

Molokai population of 7. rockii var.
rockii extend over a distance of about
4.5 mi (7 km) along the northern coast,
sometimes locally dominating the
vegetation (HHP 199001, 199003).
Twelve mi {19 km) to the east, the
Kalawao population of variety rockii
encompasses approximately 95 ac (35
ha) (HHP 199004). The species is
estimated to number 174,000 individuals
(HHP 199001 to 199004). Tetramolopium
rockil is restricted to hardened
calcareous sand dunes or ash-covered
basalt in the coastal spray zone or
Coastal Dry Shrublands and Grasslands
between 30 and 650 ft (10 and 200 m) in
elevation (Lowrey 1990). Native plant
species associated with this species
include Fimbristylis cymosa,
Heliotropium anomalum (hinahina),
Lipochaeta integrifolia (nehe), Sida
fallax (‘ilima), and Sporobolus
virginicus (‘aki'aki) (Canfield 1990; HHP
199001 to 199004). The major threats to
Tetramolopium rockii are ungulate (axis
deer and cattle) activity, competition
with the alien plant Prosopis pallida
(kiawe), human recreational impacts,
and fire. Predation by deer and cattle
are potential threats. Although the
threat to this species is limited because
of the large number of existing
individuals, 7. rockii is likely to become
endangered in the foreseeable future if
the threats are not curbed.

Previous Federal Action

Federal action on these plants began
as a result of section 12 of the Act,
which directed the Secretary of the
Smithsonian Institution to prepare a
report on plants considered to be
endangered, threatened, or extinct in the
United States. This report, designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975. In that document, Bidens wiebkei,
Brighamia rockii, Canavalia
molokaiensis, Hedyotis mannii (as H.
thyrsoidea var. thyrsoidea), Hibiscus
arnottianus ssp. immaculatus (as H.
immaculatus), Melicope reflexa (as
Pelea reflexa), Pritchardia munroi (as P.
munroii), Silene alexandri, and one of
the varieties of Silene lanceolata
accepted at that time were considered to
be endangered. Three of the four
varieties of Hedyotis mannii accepted in
1975 and three of the varieties of Silene
lanceolata then accepted were
considered to be threatened, and
Tetramolopium rockii was considered to
be extinct. On July 1, 1975, the Service
published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the Smithsonian report as a petition
within the context of section 4(c)(2)
(now section 4(b)(3)) of the Act, and
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giving notice of its intention to review
the status of the plant taxa named
therein. As a result of that review, on
June 16, 19786, the Service published a
proposed rule in the Federal Register (41
FR 24523) to determine endangered
status pursuant to section 4 of the Act
for approximately 1,700 vascular plant
species, including all of the above taxa
considered to be endangered or thought
to be extinct. The list of 1,700 plant taxa
was assembled on the basis of
comments and data received by the
Smithsonian Institution and the Service
in response to House Document No. 94—
51 and the July 1, 1975, Federal Register
publication.

General comments received in
response to the 1976 proposal are
summarized in an April 26, 1978, Federal
Register publication (43 FR 17909). In
1978, amendments to the Aclt required
that all proposals over 2 years old be
withdrawn, A 1-year grace period was
given to proposals already over 2 years
old. On December 10, 1979, the Service
published a notice in the Federal
Register (44 FR 70796) withdrawing the
portion of the June 16, 1976, proposal
that had not been made final, along with
four other proposals that had expired.

The Service published updated
notices of review for plants on
December 15, 1980 (45 FR 82479),
September 27, 1985 (50 FR 39525), and
February 21, 1990 (55 FR 6183). In these
notices, nine of the taxa that had been
in the 1976 proposed rule were treated
as category 1 candidates for Federal
listing, Category 1 taxa are those for
which the Service has on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. Other than Hedyotis
mannii, all the aforementioned taxa that
were either proposed as endangered or
considered possibly extinct; in the June
16, 1976, proposed rule were considered
category 1 candidates on all three of the
notices of review. Hedyotis mannii {(as
H. thyrsoidea) was considered as a
category 1* species on the 1980 and 1985
notices, but H. thyrsoidea is now

regarded as synonymous with H. mannii
(Wagner et al. 1990). Hedyotis mannii
(as H. mannii) was considered a
category 2 species on the 1980 and 1985
notices and was included as a category
1 candidate on the 1990 notice. Category
1* taxa are those which are possibly
extinct; category 2 taxa are those for
which there is some evidence of
vulnerability, but for which there are not
enough data to support listing proposals
at the time. Schiedea /ydgater first
appeared on the 1985 notice as a
category 1 species and remained so on
the 1990 notice. Clermontia oblongifolia
ssp. mauiensis, Cyan2a mannii,
Phyllostegia mannil, and Stenogyne
bifida first appeared on the 1890 notice
as category 1 taxa. Cyanea procera first
appeared on the 1990 notice as a
category 1* taxon, but information
regarding the current existence of
individuals of this species became
available in 1991,

Section 4(b)(3)(B) of the Act requires
the Secretary to make findings on
certain pending petitions within 12.
months of their receipt. Section 2(b)(1) of
the 1982 amendments further requires all
petitions pending on October 13, 1982,
be treated as having been newly
submitted on that date. On October 13,
1983, the Service found that the
petitioned listing of these taxa was
warranted but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act;
notification of this finding was
published on January 20, 1984 (48 FR
2485). Such a finding requires the
petition to be recycled, pursuant to
section 4(b)(3)(C)(i) of the Act. The
finding was reviewed in October of
1984, 1985, 1986, 1987, 1988, 1989, and
1990.

On September 20, 1991, the Service
published in the Federal Register (56 FR
47718) a proposal to list 15 plant taxa
from the island of Molokai as
endangered, and 1 as threatened. This
proposal was based primarily on
information supplied by the Hawaii
Heritage Program, the Hawaii Plant

TABLE 1.—SUMMARY OF THREATS

Conservation Center, and observations
of botanists and naturalists. The Service
now determines 15 taxa primarily from
the island of Molokai to be endangered,
and an additional taxon to be
threatened, with the publication of this
rule.

Summary of Comments and
Recommendations

In the September 20, 1991, proposed
rule and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final decision on the proposal. The
public comment period ended on
November 19, 1991. Appropriate State
agencies, county and city governments,
Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment. Newspaper notices inviting
general public comment were published
in the Maui News on October 1, 1991,
and in the Hawaii Tribune-Herald on
Qctober 4, 1991. Two letters of comment,
both from conservation organizations,
were received. One letter supported the
listing of these 16 taxa as threatened or
endangered; the other provided
additional information which has been
incorporated into this final rule.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that 15 plant taxa from the island of
Molokai should be classified as
endangered species and 1 taxon from
the island of Molokai should be
classified as threatened. Section 4 of the
Endangered Species Act (18 U.S.C. 1533)
and regulations (50 CFR part 424)
promulgated to implement the Act set
forth the procedures for adding species
to the Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). The threats facing these 16 taxa
are summarized in Table 1.

Feral animal activity

Goats

Species

— Alien
plants

Sheep

Cattle

Pigs

Limited

Rodents fidmbers?

Bidens weibkei

Brighamia rockii

Canavalia molokaiensss.......

Ctermontia oblongifolia
ssp. brevipes.

Cyanea mannii

HMibiscus armottianus ssp.
mmaculalus.
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Species

Goats

TABLE 1.—SUMMARY OF THREATS—Continued

Feral animal activity

—

Alien
plants

Pigs

——-

Sheep Cattle

Melicope reflexa
Phyllostegia manni ....
Pritchardia munror ..
Schiedea lydgatei...
Silene alexandri.....
Siene lanceolata...
Stenogyne bifida ....
Tetramofopium rockii .

X =Immediate and signfficant threat
P =Potential threat.
' No more than 100 individuals.

These factors and their application to
Bidens wiebkei Sherff (ko'oko’olau).
Brighamia rockii St. John (pua ‘ala),
Canavalia molokatensis Degener, 1.
Degener & |. Sauer (‘awikiwiki),
Clermontia oblongifolia Gaud. ssp.
brevipes (F. Wimmer) Lammers (‘oha
wai), Cyanea manaii (Brigham) Hillebr.
(haha), Cynea procera Hillebr. (haha),
Hedyotis mannii Fosb. (pilo), Hibiscus
arnottianus A. Gray ssp. immaculatus
(M. Roe) D. Bates (koki'o ke'oke'o),
Melicope reflexa (St. John) T. Hartley
and B. Stone (alani), Phyllostegia
mannii Sherff (NCN), Pritchardia
munroi Rock (loulu), Schiedea lydgates
Hillebr. (NCN), Silene alexandri Hillebr.
(NCN), Silene lanceolata A. Gray
(NCN), Stenogyne bifida Hillebr. (NCN).
and Tetramolonium rockii Sherff (NCN)
are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

Native vegetation on the islands of
Molokai and Hawaii has undergone
extreme alterations because of past and
present land management practices
including ranching activities, deliberate
animal and alien plant introductions,
and agricultural development (Cuddihy
and Stone 1990, Wagner et al. 1985).
Ongoing and threatened destruction and
adverse modification of habitat by feral
animals and competition with alien
plants are the primary threats facing the
16 taxa included in this rule.

Fifteen of the 16 taxa are variously
threatened by feral animals. Of the
ungulates that have become established
on Molokai during the past 150 years,

the axis deer (Cervus axis) has probably

had the greatest impact on the native
vegetation, Eight axis deer, introduced
to Molokai in 1868 (Culliney 1988,
Tomich 19886), increased to thousands of
animals by the 1860s (Graf and Nichols
1966). By the turn of the century, these
deer bad occupied much of the dry to
mesic lowland areas and were also
found in the wet forests of East Molokai

(Graf and Nichols 1966, van Riper and
van Riper 1982), where herds so
damaged the vegetation that
professional hunters were hired to
control their numbers (Culliney 1988).
The native vegetation has suffered
irreparable damage from overgrazing by
these animals. Deer degrade the habitat
by trampling, consuming, and
overgrazing vegetation, which removes
ground cover, exposing the soil to
erosional actions (]. Lau, pers. comm.,
1990). Alien plant species are then able
to exploit the newly disturbed areas.

A large portion of the axis deer
population on Molokai has been actively
managed for recreational hunting by the
Division of Forestry and Wildlife since
1959. The maximum allowable limit is
only one male deer per hunting trip; the
remainder are managed to provide a
sustainable yield (Hawaii Department of
Land and Natural Resources (DLNR)
1988). Its future as a game species is
assured because of its popularity among
hunting organizations and its
adaptability to the environment of
Molokai (Tomich 1986). At present, five
of the seven managed hunting areas on
Molokai are within the Molokai Forest
Reserve. Many areas lack maintained
boundary fences that would prevent
deer from entering more fragile habitats
to the north (Cuddihy ef al. 1982) and
non-game areas to the east. Recently
axis deer have begun to enter the
windward valleys and northern
coastline of East Molckai where they
were not previously observed (]. Lau,
pers. comm., 1990). Axis deer are
threatening the coastal habitats of

righamia rockii and Tetramolopium
rockii and the montane habitats of
Melicope reflexa, Pritchardia munrol,
and Stenogyne bifida (Bruegmann 1990;
HHP 1990h2, 199001; J. Lau, pers. comm.,
1990; E. Misaki, pers. comm., 1992). The
lowland habitat of Bidens wiebkei is
also threatened by axis deer (CPC 1991).

Introduced to Molokai in the early
1800s. the goat (Capra hircus)
population flourished despite losses to

the goatskin trade that spanned most of
that century (Cuddihy and Stone 1990).
Currently feral goats, unlike axis deer,
degrade Molokai's higher elevation dry
forests (Stone 1985) and are now
invading the wetter regions along the
northern coast of East Molokai (]. Lau,
pers. comm., 1990). The impact of feral
goats on native vegetation is similar to
that described for deer (Cuddihy et al.
1982, Scott et al. 1986). Although
northeastern Molokai is considered one
of the most remote and inaccessible
places in the main Hawaiian islands, the
vegetation there is predominantly exotic
(Culliney 1988). The replacement of
native vegetation is attributed to the
large number of goats. Due to their
agility, goats are able to reach
vegetation not usually accessible to
other animals (Culliney 1988). As a
result, various native plants are
confined to areas inaccessible to goats.
For example, Brighamia rockii persists
on steep ledges out of the reach of goats
and is unlikely to reestablish in any
place accessible te them (Culliney 1988,
HHP 1990b3). The sole populations of
Silene alexandri and Silene lanceolata
at Makolelau; the Bidens wiebkei
population at Makakupaia; populations
of Canavalia molokaiensis, Hibiscus
arnottianus ssp. immaculatus, and
Stenogyne bifida along the northern
shore of East Molokai; Cyanea procera
at the head of Waikolu Valiey; and the
only known wild Pritchardia munroi
palm are threatened by goats
(Bruegmann 1990; CPC 1991; Carnett
1989; Gerum 1989; HHP 1990g5, 1990j1,
1990L1; J. Lau, pers. comm., 1990; |. Lau,
in litt., 1991). The Hawaii Island
populations of Silene lanceolata located
at Pohakuloa Training Area are also
threatened by feral goats found
throughout the region. Because goats are
managed by the State as a game animal,
hunting is encouraged. This activity
increases the potential of vegetation
being trampled by hunters and increases
the threat of hunting-related fires.
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Unlike axis deer and goals, pigs (Sus
scrofa) are generally restricted to the
wetter forested regions of Molokai,
predominantly in the Molokai Forest
Reserve where the majority of the plants
included in this rule are located. Well
known as a major destroyer of these
forest habitats, feral pigs root
extensively, trample native vegetation
cover, and generally degrade native
habitat (Cuddihy and Stone 1990, Stone
1985, van Riper and van Riper 1982). Not
only are feral pigs major disseminators
of alien plant seeds by carrying them
internally or on their bodies, but they
often carry the seeds into more pristine
forests, further degrading the native
ecosystem. In East Molokai's wet upland
forests, pigs are destroying the habitat
of most populations of Canavalia
molokaiensis, Cyanea mannii, and
Melicope reflexa, both populations of
Clermontia eblongifolia ssp. brevipes.
the only known population of
Phyllostegia mannii, and the remaining
individuals of Hedyotis mannii (CPC
1991; Dalton 1984; J. Lau, pers. comm.,
1990). Pigs also threaten the Kawela
gulch population of Stenogyne bifida on
Molokai and locally degrade the habitat
of Silene lanceolata on the island of
Hawaii (Aplet et al. n.d., HPCC 1990c).
The only known surviving plant of
Pritchardia munroi in the wild was
recently fenced to protect it from pigs
and other ungulates (CPC 1991).
Therefore, feral pigs are no longer a
direct threat to this plant, although they
continue to degrade the habitat outside
the fenced enclosure, making it unlikely
that seedlings will become established
there. Eradication efforts in The Nature
Conservancy preserves include public
hunting; many other areas of East
Molokai also have public hunting
programs (E. Misaki, pers. comm., 1990).
However, feral pigs are invasive
animals and often inhabit gulches and
areas not frequented by hunters or
management personnel, hindering the
control of those animals in remote sites.

Feral sheep (Ovis aries) have become
firmly established on the island of
Hawaii (Tomich 1986) since their
introduction almost 200 years ago
(Cuddihy and Stone 1990). Like feral
goats, sheep roam the upper elevation
dry forests of Mauna Kea {(above 3,300 it
(1,000 m)), including Pohakuloa Training
Area, causing damage similar to that of
goats (Stone 1985). Sheep have
decimated vast areas of native forest
and shrubland on Mauna Kea and
continue to do so as a managed game
species. Sheep threaten the habitat of
Silene Janceolata and at least two listed
endangered plant species (Cuddihy and

Stone 1990, Shaw et a/. 1990, Stone
1985\

Although not a direct threat at present
to the plant taxa in this final rule, cattle
(Bos taurus) ranching on Molokai has
played a significant role over most of
the past 150 years in reducing areas of
native vegetation to vast pastures of
alien grasses (Cuddihy and Stone 1990,
Pekelo 1973, Stone 1985). In 1960
approximately 61 percent of Molokai's
land area was devoted to grazing,
primarily the lower elevation dry to
mesic forests, shrublands, and
grasslands of West and central Molokai
(Baker 1961). Cattle degraded the
habitat by trampling and feeding on
vegetation, eventually opening up the
ground cover, exposing the soil, and
increasing its vulnerability to erosion
(Cuddihy and Stone 1990, Lindgren 1908,
Pekelo 1973). Red erosional scars
resulting from decades of cattle
disturbance, exacerbated by other feral
ungulate activities, are still evident on
West Molokai and upper elevation
ridges of East Molokai. Cattle also have
facilitated the spread of alien grasses
and other plants (Cuddihy and Stone
1990). Because of this alteration of
vegetation, natural areas became limited
to the upper elevation mesic to wet
forests of East Molokai, where the State
designated a single protected area: the
Molokai Forest Reserve. Most of the
taxa in this rule are restricted to this
forest reserve, which occupies about 30
percent of Molokai's land area (Baker
1961). As the fences separating cattle
ranches from the forest reserve began to
deteriorate over time, cattle from low
elevation pastures were free to enter the
forest reserve, further degrading the
native forest (Cuddihy and Stone 1990,
Pekelo 1973, Pratt 1973).

In the early 1970s, in an effort to keep
bovine tuberculosis from entering
domestic stock, a total of 375 wild cattle
were eradicated from the forest reserve
{Pekelo 1973). Because this did not
eliminate tuberculosis, domestic cattle
were eradicated from the island
between 1985 and 1986. After a
mandatory 1-year hiatus, ranches were
allowed to reintroduce non-breeding
and later breeding animals, such that
the cattie population on Molokai is now
growing (Molokai Ranch, Ltd. 1988a; J.
Lau, pers. comm., 1990). At present,
cattle are limited to a large private
ranch on West Molokai with over 1,800
animals and small private ranches on
East Molokai (Molokai Ranch, Ltd.
1988a to 1988c: E. Misaki, pers. comm.,
1990). Cattle are not known to have
entered the Molokai Forest Reserve
since their reintroduction to the island in
1987 (William Falconer, Maui

Department of Agriculture, pers. comm.,
1991). However, on West Molokai there
have been reports of cattle in Moomomi
Preserve (HPCC 1990e), where a
protective fence was recently erected to
protect Tetramolopium rockii and other
unique native plants (E. Misaki, pers.
comms., 1990, 1992). Since part of the T.
rockii population lies outside the fence
(E. Misaki, pers. comm., 1992), cattle
continue to degrade habitat of T. rockii.
The future of cattle and their impact on
the native vegetation of Molokai,
including the 186 taxa in this rule, is
uncertain. However, as cattle ranching
becomes a more important economic
activity on the island, the impact of
cattle will likely be increasingly
deleterious.

Cattle ranching was the island’s
primary industry until the 1920s, when
pineapple cultivation was introduced to
boost the then failing economy
(Bottenfield 1958). Most of the land used
for this form of agriculture had already
been altered through decades of
extensive ranching activities. However,
until the pineapple industry’s decline in
the 1970s, pineapple cultivation
contributed significantly to the high
degree of erosion (Cuddihy and Stone
1990, Wagner et al. 1985). More recently,
economic growth has been based largely
on tourism (Plasch 1985). Hotels are
being proposed in conjunction with an
anticipated increase in the tourist
industry. Although development is
limited at present to the primary tourist
destination of Kaluakoi on Molokai's
western end, il is inevitable that
development will affect the native
vegetation elsewhere on the island. For
example, a water diversion plan
currently under discussion proposes the
extension of a tunnel eastward from
Waikolu Stream, now being tapped, to
other potential watershed sources such
as Pelekunu Valley. Under current
methods of tunnel development,
construction at the surface level is likely
to favor the spread of alien plant species
(Alan Holt, TNCH. pers. comm., 1990).

Seven of the 16 taxa are threatened by
competition with 1 or more alien plant
species (see Table 1). Noxious alien
plants such as Schinus terebinthifolius
(Christmas berry) have invaded the dry
to mesic lowland areas. Introduced to
Hawaii before 1911, Christmas berry has
had particularly detrimental impacts
(Cuddihy and Stone 1990). Its spread is
facilitated by the opening of the ground
cover and canopy by feral ungulates,
This fast-growing tree is considered one
of the major alien plant problems
affecting the native vegetation of
Molokai because it is able to form dense
thickets that displace other plants
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(Cuddihy and Stone 1990; Smith 1985; |.
Lau, pers. comm., 1990). It is spreading
in Kalaupapa, Waikolu, and throughout
Halawa (Kirch and Kelly 1975; Linney,
in press; |. Lau, pers. comm., 1990),
where it presently threatens the habitat
of four of the five populations of Bidens
wiebkel and may threaten populations
of Brighamia rockii (HHP 1990b3),

With the introduction of cattle, goats,
and deer and the development of
organized ranching, the native forests in
many parts of the State were converted
to vast pastures of alien grasses. Of the
alien grasses that have become
established on Molokai, Melinus
minutifiora (molasses grass) is probably
the most disruptive to its native dry
forests, First introduced as cattle fodder
(Bottenfield 1958), then planted for
erosion control (Cuddihy and Stone
1890), this alien species quickly spread
to dry and mesic forests previously
disturbed by ungulates. Maolasses grass
produces a dense mat capable of
smothering plants (Smith 1985),
essentially preventing seedling growth
and native plant reproduction (Cuddihy
and Stone 1990). As a fuel for fire,
molasses grass intensifies its heat and
carries fire into areas with woody plants
(Cuddihy and Stone 1990, Smith 1985). It
is able to spread prolifically after a fire
and effectively compete with less fire-
adapted native plant species, creating a
dense stand of alien grass where forests
once stood. Molasses grass is becoming
a major problem in dry sites along the
many leeward ridges of East Molokai.
Also affected are the lower portions of
Kamakou Preserve and outlying areas to
the south (]. Lau, pers. comm., 1990).
Here all five populations of Schiedea
lydgatei, and populations of Canavalia
molokalensis and Hedyotis mannii are
threatened by invading molasses grass
(HHP 1890c4, 1990f1; ]. Lau, pers. comm.,
1990). The southern section of Halawa,
containing a population of Bidens
wiebkel, is also infested (HHP 1990a3).
The other plant taxa covered by this
rule which are found near molasses
grass are not presently threatened,
because they grow in gulches and wetter
areas where the intact ground cover
makes invasion by molasses grass
difficult.

Prosopis paliida (kiawe), @ common
deciduous tree found in arid, low-
elevation, disturbed sites on Molokai
(Smith 1985, Wagner et al. 1890), has
invaded areas adjacent to the hardened
sand dunes of Moomomi Preserve where
Tetramolopium rockii grows (HHP
199001; |. Lau, pers. comm., 1990). Kiawe
shades the ground cover and its vast
root system dries the substrate by
utilizing all available water (Smith

1985). It thus competes with
Tetramolopium rockii (E. Misaki, pers.
comm., 1990) for light, space, and
moisture.

Of the naturalized species in the
melastome family, Clidemia hirta
(Koster's curse) has become one of the
most disruptive invaders of Hawaii's
native ecosystems (Cuddihy and Stone
1990). First reported from the island of
Oahu in 1941, Koster's curse quickly
invaded the other Hawaiian islands and
now occupies more than 23 sq mi (60 sq
km) on East Molokai, primarily in
Pelekunu and Wailau valleys (Cuddihy
and Stone 1890). This noxious shrub
forms a dense understory up to 8 ft (2 m)
tall, shading other plants and hindering
plant regeneration (Smith 1985). Koster's
curse threatens to replace the Wailau-
Mapulehu summit ridge population of
Melicape reflexa (HHP 1990h2; |. Lau,
pers. comm., 1991).

Pennisetum setaceum (fountain grass)
is a fire-adapted bunch grass that has
spread rapidly over bare lava flows and
open areas on the island of Hawaii since
its introduction in the early 1900s.
Fountain grass is particularly
detrimental to Hawaii's dry forests
because it is able to invade areas once
dominated by native plants, where it
interferes with plant regeneration,
carries fires into areas not usually prone
to fires, and increases the likelihood of
fires (Cuddihy and Stone 1999, Smith
1985). The Chamaesyce olowaluana
(‘akoko) forests on the island of Hawaii,
apparently former habitat of Silene
lanceolata, have burned repeatedly and
are now largely replaced by fountain
grass (R. Shaw, pers. comm., 1991). This
alien plant is present in the habitat of
one of the populations of Si/ene
lanceolata on the island of Hawaii,
where it is likely to become a more
serious problem.

Fire is a major threal to the plant
species found in dry to mesic habitats,
especially in the lower portions of
Kamakou Preserve and adjacent areas
to the south, where populations of
Schiedea lydgaterl, Silene alexandri, and
Silene lanceolata are located (Cuddihy
et al. 1982; |. Lau, pers. comm., 1990; E.
Misaki. pers. comm., 1991). Populations
of Bidens wiebke/ at Halawa and
Tetramolopium rockii at Moomomii are
also threatened by fire (CPC 1991; HHP
199001). For reasons previously
discussed, the presence of molasses
grass greatly enhances the potential and
destructiveness of fires. For example, in
1988 a human-caused fire consumed
roughly 15 sq mi (38 sq km) of shrubland
and forest from the southern coastline of
East Molokai to the southwest cormner of
Kamakou Preserve, about 3.5 mi (5.5 km)

infand (E. Misaki, pers. comm., 1990),
and may possibly have destroyed four of
the five populations of Schiedea
lydgatei. Molasses grass was the main
carrier of that fire (E. Misaki, pers.
comm., 1991). Although fires are not
frequent at Moomomi, a single fire could
burn extensively through dry shrub and
grassland and destroy portions of the
Tetramolopium rockii populations that
grow there (E. Misaki, pers. comm.,
1990). The dry to mesic habitat of
Pritchardia munroi is also threatened by
fire (CPC 1991, HHP 1990j1).

Natural fires and fires accidentally set
by hunters or military ordnance or
personnel within PTA on the island of
Hawaii threaten native vegetation on
the leeward side of Mauna Kea (Herbs!
and Fay 1979), including the habitat of
three populations of Silene lanceolata.
Although the habitat of Hawaii Island
populations of S. Jenceolata at Kipuka
Alala and Kipuka Kalawamauna has
apparently been burned repeatedly,
those populations are still present (R.
Shaw, pers. comm., 1991). This suggests
the possibility that this species may be
tolerant to fire. However, fire-adapted
grasses already at these sites can
exploit newly burned areas more rapidly
than woody species (Cuddihy and Stone
1980) (presumably including S.
lanceolata), resulting in the conversion
of native shrubland to land dominated
by alien grasses. Fire is therefore at
least an indirect and serious threat to
this species. In order to protect the
Kipuka Kalawamauna population from
fires, the U.S. Army has installed
firebreaks and now redirects ordnance
firing away from that kipuka. The Army
is also developing plans to protect the
newly discovered Kipuka Alala
papulation.

Habitat disturbance caused by human
activities threatens four of the taxa.
Military exercises at PTA on the island
of Hawaii may have threatened Silene
lanceclata in the past. Planned military
maneuvers are now being reevaluated in
light of the recent discovery of the
Kipuka Alala and Kipuka Kalawamauna
populations of that species. Recreational
activities such as fishing and camping
have drawn people to Moomomi
Preserve and the adjacent coastline. The
population of Tetramolopium rockii on
State-owned Hawaiian Home Lands
east of Moomomi Preserve is subject to
disturbance by vehicles passing along
two jeep roads thal run through that
population (HPCC 1990e; E. Misaki, pers.
comn., 1990), which represents almost
25 percent of the individuals of that
species. Although the human impact on
the spray zone population of 7. rockii on
Kalaupapa Peninsula is now minimal,
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greater impacts may result from the
expected increase in visitor use after the
residents of Kalaupapa's Hansen's
disease settlement live out their lives
(Canfield, in press; Greene 1985; United
States, National Park Service (NPS)
1986). A population of Bidens wiebkei at
Makakupaia, representing
approximately half the total individuals
of that species, grows along a jeep road.
Ofi-road activity would damage a
significant portion of that population.
One of the three populations of
Stenogyne bifida is located near a
hiking trail at Kawela and has the
potential of being trampled or collected
(S. Anderson, pers:.comm., 1980}.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization is not known to be a
factor, but unrestricted collecting for
scientific or horticultural purposes or
excessive visits by individuals
interested in seeing rare plants could
result from increased publicity and
would seriously impact the 11 taxa
whose low numbers make them
especially vulnerable to disturbances.
Such disturbance could promote erosion
and greater ingression of alien plant
species.

C. Disease or Predation

No evidence of disease has been
reported for the 16 taxa. Rats (Rattus
spp.) are known to eat the fruits of
Pritchardia munroi (CPC 1991).
Although the incidence of rats in the
vicinity of the last remaining wild plant
appears to be low, the fence that was
erected to protect that plant from
foraging animals does not prevent rats
from continuing to feed on the fruit
(Garnett 1989, HHP 1990j1). A more
important threat is that of foraging by
goats and other ungulates in the area,
which has resulted in there being no
successful regeneration of the palm
(CPC 1991, Gerum 1989). There is no
direct evidence that rats feed on
Brighamia rockii, Clermontia
oblongifolia ssp. brevipes, Cyanea
mannii, or Cyanea procera. However,
such evidence does exist for related
Clermontia and Cyanea species in
similar habitat on other islands (J. Lau,
pers. comm., 1990). Because rats are
found in remote areas on Molokai, it is
likely that predation occurs on these
four taxa as well (CPC 1991; HPCC
1990a; J. Lau, pers. comm., 1990).

A goat enclosure experiment on the
island of Hawaii demonstrated that
Canavalia hawaiiensis, a relative of
Canavalia molokaiensis, is consumed
by goats (St. John 1972). It is possible
that goals also eat C. molokaiensis. At

Moomomi, axis deer graze primarily on
introduced plants inland of the dunes
{Bruegmann 1986), but they are also
likely to consume Tetramolopium rockii
where it is the dominant ground cover.
While there is no direct evidence of
predation by ungulates on any of the 16
taxa, they are not known to be
unpalatable to goats, deer, or cattle.
Predation is therefore a probable threat
at sites where those animals have been
reported, potentially affecting 11 of the
taxa: Bidens wiebkei, Brighamia rockii,
Canavalia molokaiensis, Cyanea
procera, Hibiscus arnottianus ssp.
immaculatus, Melicope reflexa,
Pritchardia munroi, Silene alexandri,
Silene lanceolata, Stenogyne bifida, and
Tetramolopium rockii.

D. The Inadequacy of Existing
Regulatory Mechanisms

All 16 taxa have populations located
on privately cwned lawn. Nine taxa are
found exclusively on private land. Of
the remaining taxa, six also occur on
State land (including one species
located on the boundary between State
and private land) and one occurs on
Federal land. There are no State laws or
existing regulatory mechanisms at the
present time to protect or prevent
further decline of these plants on private
land. However, Federal listing would
automatically invoke listing under
Hawaii State law, which prohibits
taking and encourages conservation by
State Government agencies. State
regulations prohibit the removal,
destruction, or damage of plants found
on State lands. However, the regulations
are difficult to enforce because of
limited personnel.

Hawaii's Endangered Species Act
(HRS, Sect. 195D—4(a)) states, "Any
species of aquatic life, wildlife, or land
plant that has been determined to be an
endangered species pursuant to the
Endangered Species Act [of 1973] shall
be deemed to be an endangered species
under the provisions of this chapter and
any indigenous species of aquatic life,
wildlife, or land plant that has been
determined to be a threatened species
pursuant to the Endangered Species Act
shall be deemed to be a threatened
species under the provisions of this
chapter.” Further, the State may enter
into agreements with Federal agencies
to administer and manage any area
required for the conservation,
management, enhancement, or
protection of endangered species (HRS,
Sect. 195D-5(c)). Funds for these
activities could be made available under
section 6 of the Federal Act (Stale
Cooperative Agreements). Listing of
these 16 plant taxa would therefore
reinforce and supplement the protection

available under State law. The Act
would also offer additional protection to
these 16 taxa because if they were to be
listed as endangered or threatened, it
would be a violation of the Act for any
person to remove, cul, dig up, damage,
or destroy any such plant in an area not
under Federal jurisdiction in knowing
violation of State law or regulation or in
the course of any violation of a State
criminal trespass law.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The small number of populations and
of individual plants of many of these
taxa increases the potential for
extinction from stochastic events. The
limited gene pool may depress
reproductive vigor, or a single human-
caused or natural environmental
disturbance could destroy a significant
percentage of the individuals or the only
known extant population. For example,
6 of the taxa are known from a single
population: Clermontia oblongifolia ssp.
brevipes and Pritchardia munroi (the
latter reduced to a single remaining
plant); Cyanea procera and Phyllostegia
mannii (each numbering only 4 plants);
Hedyotis mannii (11 plants); and Silene
alexandri [fewer than 10 plants). All of
the 16 taxa are known from 7 or fewer
populations; 11 of them from fewer than
5 populations. Eleven of the taxa are
estimated to number no more than 100
known individuals (see Table 1).
Approximately 22 plants of Pritchardia
munroi are in cultivation in various
arboreta and institutions throughout the
world (Gerum 1989). However, little is
known about the genetics of this species
and it is unclear whether hybridization
with other species occurs, resulting in
the questionable species integrity of the
cultivated plants. It is not clear whether
selfing or outcrossing (outbreeding)
occurs or whether the second generation
seeds are viable (Derral Herbst, U.S.
Fish and Wildlife Service, pers. comm.,
1990).

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these 16 taxa in determining to issue this
final rule. Based on this evaluation, the
preferred action is to list these 15 taxa:
Bidens wiebkei, Brighamia rockii,
Canavalia molokaiensis, Clermontia
oblongifolia ssp. brevipes, Cyanea
mannii, Cynea procera, Hedyolis
mannil, Hibiscus arnottianus ssp.
immaculatus, Melicope reflexa,
Phyllostegia mannii. Pritchardia
munroi, Schiedea lydgatei, Silene
alexandri, Silene lanceolata, and
Stenogyne bifida, as endangered and the
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species Tetramolopium rockii as
threatened. All of the taxa determined
to be endangered are known from 7 or
fewer populations, and 11 taxa are
estimated to number fewer than 100
individuals. The 15 taxa are threatened
by 1 of more of the following: Habitat
degradation and/or predation by deer,
feral goats, pigs, sheep, and cattle;
competition from alien plants; fire;
recreational activities; and military
training exercises. Small population size
makes these taxa particularly
vulnerable to extinction from stochastic
events. Because these 15 taxa are in
danger of extinction throughout all or a
significant portion of their ranges, they
fit the definition of endangered as
defined in_the Act.

Although all populations of
Tetramoelopium rockii are threatened to
some degree by competition with alien
plants, habitat destruction and
predation by feral animals, fire, and/or
human activities, the relatively large
number of existing individuals of 7.
rockii reduces the likelihood that this
species will become extinct in the near
future. Because the threats facing 7.
rockii are limited at present, this species
is not now in immediate danger of
extinction throughout all or a significant
portion of its range. However, T. rockii
is likely to become endangered in the
foreseeable future if the threats are not
curbed. As a result, Tetramolopium
rockii fits the definition of a threatened
species as defined in the Act.

Critical habitat is not being
designated for the 16 taxa included in
this rule, for reasons discussed in the
“Critical Habitat" section of this rule.

Critical Habitat

Section 4(a)(3) of the Act, as amended,

requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species i3 determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
presently prudent for these taxa, Such a
determination would result in no known
benefit to the taxa. Eleven of the taxa
have extremely low total populations
and face anthropogenic threats (See
Factor B in "Summary of Factors
Affecting the Species™). The publication
of precise maps and descriptions of
critical habitat in the Federal Register
and local newspapers as required in a
designation of critical habitat would
increase the degree of threat to these
plants from take or vandalism and,
therefore, could contribute to their
decline and increase enforcement
problems. The listing of these taxa as
either endangered or threatened
publicizes the rarity of the plants and.

thus, can make these planls attractive to
researchers, curiosity seekers, or
collectors of rare plants. All involved
parties and the major landowners have
been notified of the general location and
importance of protecting the habitat of
these taxa. Protection of the habitat of
the taxa will be addressed through the
recovery process and through the
section 7 consultation process.

There are two known Federal
activities within the currently known
habitats of these plants. Three
populations of Silene lanceolaota are
known from the Pohakuloa Training
Area on the Island of Hawaii: One
population, which has not been seen for
over 40 years, was located in the
northern part of PTA; another
population is in the Kipuka
Kalawamauna Endangered Plants
Habitat, an area of PTA cooperatively
designated by the U.S. Army, the U.S.
Fish and Wildlife Service, the Hawaii
Department of Fish and Wildlife, and
the Hawaii Department of Land and
Natural Resources; and the third
population is in Kipuka Alala. Existing
firebreaks and redirection of ordnance
firing away from Kipuka Kalawamauna
will help protect that population, and
the Army is now developing plans to
protect the newly discovered Kipuka
Alala population. Three of the seven
populations of Canavalia molokaiensis
and one of the four populations of
Tetramolopium rockii are found in
Kalaupapa National Historical Park.
Although the State of Hawaii owns the
land where these pepulations are found,
the National Park Service leases and
manages the area. Federal laws protect
all plants in the park from damage or
removal. The involved Federal agencies
are aware of the presence and location
of these species, and any Federal
activities that may affect these plants
will be addressed through the section 7
consultation process. Therefore, the
Service finds that designation of critical
habitat for these taxa is not prudent at
this time, because such designation
would increase the degree of threat from
vandalism, collecting, or other human
activities and because it is unlikely to
aid in the conservation of these taxa,

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species

provides for possible land acquisition
and cooperation with the State and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to'its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to insure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat,
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Some populations of two species,
Canavalia melokaiensis and
Tetramolopium rockil, are located in
Kalaupapa National Historical Park.
Laws relating to national parks prohibit
damage or removal of any plants
growing in the parks. Most of the known
individuals of Si/ene lanceolata are
located within Pohakuloa Training Area
on the Island of Hawaii. Firebreaks and
redirection of firing exercises away from
the listed plant species at Kipuka
Kalawamauna will help protect the
population of Silene lanceolata at that
kipuka. Military activities planned near
the Kipuka Alala population are now
being reevaluated in the light of that
population's discovery. There are no
other known Federal activities that
occur within the present known habitat
of these 16 plant taxa.

The Act and its implementing
regulations found at 50 CFR 17.61, 17.62,
and 17.63 for endangered species and
17.71 and 17.72 for threatened species
set forth a series of general prohibitions
and exceptions that apply to all
endangered plants and to threatened
plant species not covered by a special
rule. With respect to the 16 plant taxa
from the island of Molokai, the
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61 and 17.71,
apply. These prohibitions, in part, make
it illegal with respect to any endangered
plant, or any threatened plant subject
thereto, for any person subject to the
jurisdiction of the United States to
import or export; transport in interstate
or foreign commerce in the course of a
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commercial activity; sell or offer for sale
these species in interstate or foreign
commerce; or to remove and reduce to
possession any such species from areas
under Federal jurisdiction; maliciously
damage or destroy any such species on
any area under Federal jurisdiction; or
remove, cut, dig up, damage, or destroy
any such species on any other area in
knowing violation of any state law or
regulation or in the course of any
violation of a State criminal trespass
law. Seeds from cultivated specimens of
threatened plant species are exempt
from these prohibitions provided that a
statement of “cultivated origin" appears
on their containers. Certain exceptions
apply to agents of the Service and State
conservation agencies.

The Act and 50 CFR 17.62, 17.63, and
17.72 also provide for the issuance of
permits to carry out otherwise
prohibited activities involving
endangered and threatened plant
species under certain circumstances. It
is anticipated that few trade permits
would ever be sought or issued because
the species are not common in
cultivation nor in the wild. Requests for
copies of the regulations on plants and
inquiries regarding them may be
addressed to the Office of Management

Authority, U.S, Fish and Wildlife
Service, 4401 North Fairfax Drive, room
432, Arlington, Virginia 22203-3507 (703/
358-2104, FAX 703/358—2281].

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment or Environmental Impact
Statement, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulations Promulgation

Accordingly, part 17, subchapter B of
chapter [, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
the families indicated, to the List of
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened
plants.

- . » . »

(A

Species

Scientific name

= Historic range

Common name

Critical
habitat

Special

Status Niles

When listed

Arecaceae—Palm family:

Prtchardia munroi

Fabaceae—Pea family;
Canavalia molokaiensis

Lamiaceae—Mint family:

Phyllostegia mannii

USA (HI)........

USA (HI)......

USA. (HI) oo

USA. (H).........

USA. (H))

USA. (HI)

USA. (H)

-

USA. (H)

-

USA. (H)

USA. (H)

USA (H)...... E
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Common name

Historic range  Status  When ksted

Critical
habitat

Special
rules

Hibiscus amottianus ssp. imr 4

Rubiaceae—Coffee family:

Hedyolis mannii.

Rutaceae—Citrus family:

Melicope reflexa

USA. H)..... E
US.A. (HI)

USA (H))...... E

Dated: September 18, 1992,
Bruce Blanchard,
Director, Fish and Wildlife Service.
[FR Doc. 92-23932 Filed 10-7-92; 8:45 am|
BILLING CODE 4310-55-M

50 CFR PART 17
RIN 1018-AB73

Endangered and Threatened Wildlife
and Plants; Echinacea laevigata
(Smooth Coneflower) Determined To
Be Endangered

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Service determines the
plant Echinacea laevigata (smooth
coneflower), a perennial herb limited to
21 populations in Virginia, North
Carolina, South Carodlina, and Georgia,
to be an endangered species under the
authority of the Endangered Species Act
of 1973, as amended (Act). Echinacea
laevigata is endangered by collecting,
encroachment of woody vegetation,
residential and industrial development,
highway construction and improvement,
and certain types of roadside and power
line right-of-way maintenance. This
action implements Federal protection
provided by the Act for Echinacea
laevigata.

EFFECTIVE DATE: November 9, 1992.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, 330 Ridgefield Court, Asheville,
North Carolina 288086.

FOR FURTHER INFORMATION CONTACT:
Ms. Nora Murdock at the above address
(704 /665-1195, Ext. 231).

SUPPLEMENTARY INFORMATION:
Background

Echinacea laevigata is a rhizomatous
perennial herb described by Boynton
and Beadle in Small (1903} from material

collected in South Carclina in 1888. This
coneflower grows up to 1.5 meters tall
from a vertical root stock; stems are
smooth, with few leaves. The largest
leaves are the basal leaves, which reach
20 cm in length and 7.5 cm in width,
have long stems, and are elliptical to
broadly lanceolate, tapering to the base,
and smooth to slightly rough. The mid-
stem leaves have shorter stems or no
stems and are smaller in size than the
basal leaves. The rays of the flowers
(petal-like structures) are light pink to
purplish, usually drooping, and 5 to 8 cm
long. Flower heads are usually solitary.
Flowering occurs from May through July.
The fruit is a gray-brown, oblong-
prismatic achene, usually four-angled,
and 4 to 4.5 mm long; seeds are .5 cm
long (Kral 1983, Radford et a/. 1964,
McGregor 1968, Cronquist 1980, Gaddy
1991, and Wofford 1989). The smooth
coneflower can be distinguished from its
most similar relative, the purple
coneflower (E. purpurea), by its leaves,
which in the smooth coneflower are
never cordate (heart-shaped) like those
of the purple coneflower. In addition, the
awn of the pale in the smooth
coneflower is incurved, while thal of E.
purpurea is straight (Kral 1983, Gaddy
1991, and Wofford 1989).

The reported historical range of
Echinacea laevigata included
Pennsylvania, Maryland, Virginia, North
Carolina, South Carolina, Georgia,
Alabama, and Arkansas. The species is
now known to survive only in Virginia,
North Carolina, South Carolina, and
Georgia. Five populations survive in
Virginia, six in North Carolina, seven in
South Carolina, and three in Georgia.
Three additional populations in South
Carolina (two in Aiken County and one
in Allendale County) are believed to
have been introduced. The habitat of
smooth coneflower is open woods, cedar
barrens, roadsides, clearcuts, dry
limestone bluffs, and power line rights-
of-way, usually on magnesium- and
calcium-rich soils associated with
limestone (in Virginia), gabbro (in North
Carolina and Virginia), diabase (in

North Carolina and South Carolina), and
marble (in South Carolina and Georgia).
Optimal sites are characterized by
abundant sunlight and little competition
in the herbaceous layer (Gaddy 1991).
Natural fires, as well as large
herbivores, are part of the history of the
vegetation in this species’ range; many
of the associated herbs are also
cormophytic, sun-loving species, which
depend on periodic disturbances to
reduce the shade and competition of
woody plants (Kral 1983 and Gaddy
1991)

A total of 59 populations of Echinacea
laevigata have been reported
historically from 24 counties in 8 States.
The reports from Alabama and
Arkansas are now believed to have
been misidentifications (Gaddy 1991). Of
the 21 remaining populations (located in
Pulaski, Montgomery, Campbell, and
Franklin Counties, Virginia; Durham and
Granville Counties, North Carolina;
Oconee and Anderson Counties, South
Carolina; and Stephens County,
Georgia), 7 occur on land managed by
the U.S. Forest Service, 2 are on U.S.
Army Corps of Engineers lands. 1 is on
North Carolina Department of
Agriculture land, 1 site is owned by The
Nature Conservancy, 1 site is owned by
the South Carolina Heritage Trust
Program, 1 site is within a right-of-way
maintained by the South Carolina
Department of Highways and Public
Transportation, 1 is on land managed by
Clemson University, and the remaining 7
are on privately owned lands. Several of
these populations are in or near
transmission line corridors of various
utility companies or are near highway
rights-of-way. Extirpated populations
are believed to have succumbed due to
the absence of natural disturbance (fire
and/or grazing), highway construction
and improvement, gas line installation,
and residential and industrial
development. The continued existence
of Echinacea laevigata is threatened by
these activities, as well as by collecting,
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herbicide use, and possibly by
encroachment of exotic species.

Federal government actions on this
species began with Section 12 of the Act
(18 U.S.C. 1531 et seq.), which directed
the Secretary of the Smithsonian
Institution to prepare a report on those
plants considered to be endangered,
threatened, or extinct. This report,
designated as House Document number
94-51, was presented to Congress on
January 9, 1975. The Service published a
notice in the July 1, 1975, Federal
Register (40 FR 27832) of its acceptance
of the report of the Smithsonian
Institution as a petition within the
context of section 4(c)(2) (now section
4(b)(3)) of the Act and of its intention
thereby to review the status of the plant
taxa named within.

Section 4(b)(3)(B) of the Act, as
amended in 1982, requires the Secretary
to make findings on certain pending
petitions within 12 months of their
receipt. Section 2(b)(1) of the 1982
Amendments further requires that all
petitions pending on October 13, 1982,
be treated as having been newly
submitted on that date. This was the
case for Echinacea laevigata because
the Service had accepted the 1975
Smithsonian report as a petition. In each
October from 1983 through 1990, the
Service found that the petitioned listing
of this species was warranted but
precluded by other listing actions of a
higher priority, and that additional data
on vulnerability and threats were still
being gathered.

On December 15, 1980, the Service
published a revised notice of review for
native plants in the Federal Register (45
FR 82480); Echinacea laevigala was
included in that notice as a category 2
species. Category 2 species are those
species for which listing as endangered
or threatened may be warranted but for
which substantial data on biological
vulnerability and threats are not
currently known or on file to support
proposed rules.

Subsequent revisions of the 1980
notice have maintained Echinacea
leevigata in category 2, However,
recently completed status survey work
provided sufficient data to support
proposing the species as endangered.
and indicated the species to have a
listing priority of 2 (see Federal Register
of September 21, 1983 (48 FR 43098) for
discussion of priority guidelines). A
proposal was published on December 9,
1991 (56 FR 64229) to list Echinacea
laevigata as endangered, and
constituted the final 12-month finding
for this species under Section 4(b)(3)(B)
of the Act.

Summary of Comments and
Recommendations

In the December 9, 1991, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. Newspaper
notices inviting public comment were
published in the Durham Herald (North
Carolina) on December 29, 1991, and the
Roanoke Times and World News
(Virginia) on December 27, 1991.

Twenty-one comment letters were
received. Nineteen of these expressed
support for the proposal, and two
presented additional information
without stating a position.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Echinacea laevigata should be
classified as an endangered species.
Procedures found at section 4{a)(1) of
the Act and regulations {50 CFR part
424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be endangered or threatened due to
one or more of the five factors described
in section 4(a)(1). These factors and
their application to Echinacea laevigata
(Boynton and Beadle) Blake (smooth
coneflower) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range,

Echinacea laevigata has been and
continues to be endangered by
destruction or adverse alteration of its
habitat. Since discovery of the species,
64 percent of the known populations
have been extirpated, partly as a result
of conversion of habitat for silvicultural
and agricultural purposes and for
industrial and residential development.
Fire suppression appears to be a
problem for this species and will be
discussed in detail under Factor E
below. Of the 38 populations that have
been extirpated, one is known to have
been eliminated by highway
construction, another by construction of
a gas line, and a third by conversion of
the site to pine plantation. Causes for
the extirpation of the others are
unknown. Many of the remaining
populations are on the edges of
highways or utility rights-of-way. The
largest population remaining is in

Granville County, North Carolina, This
population, which contains one-third of
the total smooth coneflower plants in
existence, occupies a site that has
recently been proposed for construction
of a regional hazardous waste
incinerator. Of the 21 extant
populations, 13 are currently declining in
numbers of plants, only 7 are considered
stable, and 1 is increasing. Nineteen of
the populations are currently threatened
by habitat alterations (Gaddy 1991).

Half of the remaining populations
survive along roadsides. Three
populations remain on utility line rights-
of-way, another is along an abandoned
railroad right-of-way, and a fifth is on
the edge of a motorbike trail in a
wooded area. Most of the populations
are small, with 11 containing less than
100 plants each. Four of these contain
less than 10 plants each. Such small
populations are inherently vulnerable to
extirpation as a result of highway and
right-of-way improvement, particularly
if herbicides are use.

Highly restricted distribution and the
scarcity of seed sources, as well as
appropriate habitat, increase the
severity of the threats faced by
Echinacea laevigata. As stated in the
“Background" section above, this
species requires some form of
disturbance to maintain its open habitat
and can withstand mowing and timber-
harvesting operations, if properly done.
It cannot withstand bulldozing or direct
application of broadleaf herbicides. In
addition, the small populations that
survive on road edges could be easily
destroyed by highway improvement
projects or by right-of-way maintenance
activities, if these are not done in a
manner consistent with protecting the
species.

B. Overutthization for Commercial,
Recreational, Scientific, or Educational
Purposes

Echinacea laevigata, although offered
for sale by a few native plant nurseries,
is not currently a significant component
of the commercial trade in native plants.
However, many of the more common
native coneflowers are in demand for
horticultural use and are a significant
part of the commercial trade. Publicity
could generate an increased demand for
this attractive species, whi