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Title 3—

The President

[FR Doc. 92-21303
Filed 8-31-92; 3:34 pm]
Billing code 3195-01-M

40071

Presidential Documents

Presidential Determination No. 92-39 of August 17, 1992

Determination Pursuant to Section 2(c)(1) of the Migration and
Refugee Assistance Act of 1962, as Amended

Memorandum for the Secretary of State

Pursuant to section 2(c)(1) of the Migration and Refugee Assistance Act of
1962, as amended, 22 U.S.C. 2601(c)(1), | hereby determine that it is important
to the national interest that up to $14,000,000 be made available from the U.S.
Emergency Refugee and Migration Assistance Fund (the Fund) to meet the
unexpected and urgent needs of Angolan refugees and returnees. These funds
are to be contributed to the United Nations High Commissioner for Refugees
in response to its appeal to assist Angolan refugees and returnees.

You are directed to inform the appropriate committees of the Congress of this
determination and the obligation of funds under this authority and to publish
this memorandum in the Federal Register.

THE WHITE HOUSE,
W ashington, August 17, 1992.
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(FR Doc. 92-21311
Filed 8-31-92; 3:42 pm]
Billing code 3195-01-M

Presidential Documents

Presidential Determination No. 92-40 of August 17, 1992

Determination Under Subsection 2(b)(2)(D) of the Export-
Import Bank Act of 1945, as Amended—Albania

Memorandum for the Secretary of State

Pursuant to subsection 2(b)(2)(D) of the Export-Import Bank Act of 1945, as
amended [12 U.S.C. 635(b)(2)(D)], | determine that it is in the national interest
for the Export-lmport Bank of the United States to guarantee, insure, extend
credit, and participate in the extension of credit in connection with the
purchase or lease of any product or service by, for use in or for sale or lease
to Albania.

You are authorized and directed to report this determination to the Congress
and to publish it in the Federal Register.

THE WHITE HOUSE,
W ashington, August 17, 1992.
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1ER Doc. 92-21312
Filed 8-31-92; 3:51 pm]
Billing code 3195-01-M

Presidential Documents

'Presidential Determination No. 92-42 off August 25, 1992

Determination Pursuant to Section -2(c)(1) of the Migration and
Refugee Assistance Act of 1962, as Amended

Memorandum for the Secretary off State

Pursuant to section 2(c)(1) off.the Migration and Refugee Assistance Act of
1962, as amended, 22 U.S.C. 2601(c)(1), | hereby determine that it is important
to the national interest that up to $12,000,000 be made available from the U.S.
Emergency Refugee and Migration Assistance’Fund (the Fund) to meet the
unexpected and urgent needs;of refugees, conflict victims, and displaced
persons from the former Yugoslavia. These funds, will provide U.S. contribu-
tions to the United Nations High Commissioner for Refugees (UNHCR), the
International Committee of the Red Cross (ICRC), and the United Nations
Children's Fund (UNICEF) in support of their emergency assistance efforts.

You are directed to inform the appropriate committees of the Congress of this
determination and the obligation of funds under this authority and to'publish
this memorandum in the Federal Register. =

THE WHITE HOUSE,
W ashington, August 25, 1992.
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[FR DOC 92-21313
Filed 8-31-02; 3:52 pip}
Billing code 3195r01-M

Presidential Documents

Presidential Determination No. 92-43 of August 25, 1992

Determination Pursuant to Section 2(c)(1) of the Migration and
Refugee Assistance Act of 1962$ as Amended

Memorandum for the Secretary of State

Pursuant to section 2(c)(1) of the Migration and Refugee Assistance Act of
1962, as amended, 22 U.S.C. 2601(c)(1), | hereby determine that it is important
to the national interest that up to $15,200,000 be made available from the U.S.
Emergency Refugee and Migration Assistance Fund (the Fund) to meet the
unexpected and urgent needs of refugees, conflict victims, and displaced
persons in Africa. These funds will be used for U.S. contributions in response
to the appeals issued by the United Nations Special Emergency Program for
the Horn of Africa (SEPHA) and by the International Committee of the Red
Cross (ICRC) for its programs in Somalia and Mozambique.

You are directed to inform the appropriate committees of the Congress of this
determination and the obligation of funds under this authority and to publish
this memorandum in the Federal Register,

THE WHITE HOUSE,
W ashington, August 25, 1992.
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[FR Doc. 92-21315
Filed 8-31-92; 4:05 pm]
Billing code 3195-01-M

Presidential Documents

Presidential Determination No. 92-44 of August 25, 1992

Eligibility of the Organization of African Unity (OAU) To Be
Furnished Defense Articles and Services Under the Foreign
Assistance Act and the Arms Export Control Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 503(a) of the Foreign
Assistance Act of 1961, as amended (22 U.S.C. 2311(a)), and section 3(a)(1) of
the Arms Export Control Act, as amended (22 U.S.C. 2753(a)(1)), | hereby find
that the furnishing of defense articles and services to the Organization of
African Unity will strengthen the security of the United States and promote
world peace.

You are directed to report this finding to the Congress and to publish it in the
Federal Register.

THE WHITE HOUSE,
W ashington, August 25, 1992.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1207
[AMS-FV-91-235A]
RIN 0581-AA47

Potato Research and Promotion Plan;
Termination of Obsolete Provisions of
the Plan and Amendments to the Rules
and Regulations Issued Thereunder

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This action: (1) Terminates
obsolete provisions in the Potato
Research and Promotion Plan (Plan) and
the Rules and Regulations issued
thereunder that provide for the one-time
refund of assessments; and (2) provides
assessment rates for imported processed
potato products. This action is based on
the vote in a referendum conducted in
August and September 1991. In the
referendum« domestic potato producers
and importers favored levying
assessments on imported potatoes, seed
potatoes, and processed potato products
and terminating the Plan’s refund
provisions.

DATES: This interim final rule is effective
September 2,1992, except that

§ 1207.510(b) is effective November 2,
1992. Comments must be received by
October 2,1992.

addresses: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Research and Promotion Branch, F&V,
AMS, USDA, room 2533-So., P.O. Box
96456, Washington, DC 20090-6456.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and

will be available for public inspection in
the Office of the Docket Clerk during
regular business hours. Comments
concerning the information collection
requirements contained in this action
should be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, attn: Desk
Officer for the Agricultural Marketing
Service, USDA.

FOR FURTHER INFORMATION CONTACT:
Georgia C. Abraham, Research and
Promotion Branch, F&V, AMS, USDA,
room 2533-So., P.O. Box 96456,
Washington, DC 20090-6456; telephone
(202) 720-5057.

SUPPLEMENTARY INFORMATION: These
amendments to the Plan are issued
pursuant to the Potato Research and
Promotion Act, as amended on
November 28,1990 (104 Stat. 3865, 7
U.S.C. 2611 et seq.), hereinafter referred
to as the Act.

This rule has been reviewed by the
U.S. Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

This interim rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. It is not intended to have
retroactive effect. This interim rule will
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 311 of the Act a person subject
to a plan may file a petition with-the
Secretary stating that such plan, any
provision of such plan or any obligation
imposed in connection with such plan is
not in accordance with law; and
requesting a modification of the plan or
an exemption from the plan. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the ’
district court of the United States in any
district in which such person is an
inhabitant, or has a principal place of
business, has jurisdiction to review the
Secretary’s ruling on the petition,
provided that a complaint is filed within
20 days after the date of entry of the
ruling.

40081
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Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFj\),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

There are an estimated 2,000 handlers,
6,000 producers, 80 importers of potatoes
and potato products for human
consumption, and 25 importers of seed
potatoes who are subject to the
provisions of the Plan. The majority of
these persons may be classified as small
agricultural producers and small
agricultural service firms. Small
agricultural producers are defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of potato
handlers and producers may be
classified as small entities. During the
1990 crop year, 397 million
hundredweight of potatoes were
produced in the United States. Imports
of potatoes for 1990, as reported by the
Foreign Agricultural Service, were
7,910,500 hundredweight. Of this total,
4,823,040 hundredweight of tablestock
potatoes, 2,009,720 hundredweight of
seed potatoes, and 982,500
hundredweight of frozen potato products
were imported from Canada. Potato chip
imports from Mexico accounted for
37,340 hundredweight of total imports.

Domestic potato producers are no
longer able to apply for and receive
refunds of assessments. Importers are
subject to the Act’s provisions requiring
importers to share the cost of the
program with domestic potato producers
on an equal basis. This burden is not
considered significant in light of the
benefits all potato producers and
importers receive from this program.

The reporting burden for domestic
potato producers and importers will
decrease since they are no longer
required to complete the forms
necessary to receive the one-time refund
of assessments paid. The reporting
burden on importers requires
approximately 6 hours per year for each
importer of potatoes and potato
products for human consumption and for
each importer of seed potatoes.

In accordance with the Paperwork
Reduction Act (PRA) of 1980 (44 U.S.C.
chapter 35) and Office of Management
and Budget (OMB) regulations (5 CFR
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part 1320), the information collection
and recordkeeping requirements
contained in this action were submitted
to the OMB and approved under OMB
control numbers 0581-0093 and 0505-
0001. Comments concerning the
information collection requirements
contained in this action should be sent
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, attn: Desk Officer for the
Agricultural Marketing Service, USDA.

The Plan, as amended in the August
14,1991, issue of the Federal Register (56
FR 40226), authorizes the National
Potato Promotion Board (Board) to
collect assessments on potatoes and
potato products for human consumption,
and on seed potatoes imported into the
United States from foreign countries.:
Importers of such potatoes, potato
products, and seed potatoes are required
to submit such reports to the Board as it
deems necessary to administer the
provisions of the Plan. However, no
immediate reporting requirements by
importers are contemplated at this time
since the Department will enter into en
agreement with the United States
Customs Service (Customs Service) of
the Department of the Treasury whereby
the Customs Service will collect
assessments on imported potatoes,
potato products, and seed potatoes.
Importers are required to maintain
records, and such records will be
subject to inspection. Records are
required to be maintained for 2 years
beyond the close of the fiscal year in
which they were created.

It is estimated that approximately 105
importers are subject to these
requirements. Because the assessment is
levied at the time of importation or
withdrawal for consumption into the
United States, there are no added
reporting requirements on importers.

The August 14,1991, rule amended the
Plan to conform with amendments made
to the Potato Research and Promotion
Act of 1971 by the Food, Agriculture,
Conservation, and Trade Act of 1990.
Amendments to the Plan included: (1)
Adding the authority to levy
assessments on imported potatoes,
potato products, and seed potatoes
equal to that levied on domestic
production, and providing for importer
representation on the Board; and (2)
eliminating the provisions of the Plan
which permitted refunds of assessments.
The August 14 rule also directed that a
referendum be conducted to determine
whether or not a majority of producers
and importers voting favored
continuance of these amendments.
During the referendum, conducted from

August 19 to September 6,1991, a
majority of the producers and importers
voting in the referendum favored
continuance of the amendments.

Section 315 of the Act provides the
Secretary the authority to terminate
provisions of the Plan which do not tend
to effectuate the declared policy of the
Act. Paragraph (k) of § 1207.328 and
§ 1207.343 of the Plan and § 1207.514 of
the rules and regulations which,
respectively, established an escrow
account and permitted the one-time
refund of assessments if producers and
importers did not favor continuance of
the amendments as stated in the above
paragraph, were rendered obsolete by
the results of the referendum conducted
from August 19 to September 6,1991.
Therefore, this interim final rule
terminates paragraph (k) of § 1207.328
and § 1207.343 of the Plan and § 1207.514
of the rules and regulations.

To facilitate collection of the
assessments on imported potatoes,
potato products, and seed potatoes, the
Department and the Customs Service
will enter into an agreement whereby
the Customs Service is designated as the
collecting agency for assessments levied
on such imports. Since all imported
potatoes, potato products, and seed
potatoes are imported into the United
States under dje supervision and control
of the Customs Service, this is an
appropriate and efficient method to
collect the assessment.

Therefore, this interim final rule also
incorporates the Harmonized Tariff
Schedule (HTS) codes of the Customs
Service and establishes rates of
assessment for the various kinds of
processed potato products imported into
the United States including, but not
limited to, the following: frozen (french
fries, tater tots, hashbrown potatoes,
etc.); canned; chips and shoestring
potato sticks; and dehydrated (flakes,
granules, etc.). This is accomplished by
revising § 1207.510 to add the
conversion factors and assessment rates
for potato imports.

The amended Act requires the
assessment rate for imported tablestock,
frozen or processed potatoes for
ultimate consumption by humans, and
seed potatoes to equal the effective
assessment rate for domestic potato
production. Since imported tablestock
and seed potatoes do not undergo
processing procedures that substantially
alter the original product, the
assessment rate for imported tablestock
and seed potatoes was established at 2
cents per hundredweight in the August
14,1991, revision of the Plan and the
rules and regulations (8§ 1207.510(a)). It is
necessary, however, to establish
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conversion factors in order to compute
assessment rates for processed potato
products that equal fresh weight
equivalents of potatoes.

The Board submitted conversion
factors based on data published by the
Department’s Economic Research
Service in Statistical Bulletin No. 825,
“Food Consumption, Prices, and
Expenditures, 1968-89.” The Department
has found these factors satisfactory and
has adopted them in determining the
assessment rates for imported processed
potato products. The conversion factor
for frozen potato products is .50. This
translates into an assessment rate of 4
cents per hundredweight or 0.0882 cents
per kilogram of finished product. The
conversion factor for canned potatoes is
.636; the assessment rate is 3.1446 cents
per hundredweight or 0.0693 cents per
kilogram. The conversion factor for
potato chips and shoestring potatoes is
.245; the assessment rate is 8.1633 cents
per hundredweight or 0.1800 cents per
kilogram. The conversion factor for
dehydrated potato products is .14; the
assessment rate is 14.2857 cents per
hundredweight or 0.3149 cents per
kilogram. Since most countries exporting
potatoes and potato products to the
United States use the metric system, the
Customs Service requires that
assessment rates be expressed in metric
weights. The assessment rates are given
in both U.S. and metric weight
equivalents in the table in paragraph
(b)(3) of § 1207.510. The collection of
assessments on imports will begin 60
days after publication of this rule in the
Federal Register. This will allow the
Customs Service sufficient time to
prepare for collection of the
assessments on imports.

In addition, this action adds a new
paragraph (c) to § 1207.500 to provide a
definition for imported frozen or
processed potatoes for ultimate
consumption by humans. The authority
citation for part 1207 is also revised.

In the August 14,1991, revision of the
Plan and the rules and regulations,
paragraph (d) of § 1207.320 was
redesignated as paragraph (e). A
reference to this paragraph in paragraph
(a) of § 1207.325 was not changed to
reflect the new paragraph number.
Therefore, in order to avoid confusion,
the reference to paragraph (d) is
terminated from paragraph (a) of
§ 1207.325.

Based on the above, the Administrator
of the AMS has determined that the
issuance of this interim final rule will
not have a significant economic effect
on a substantial number of small
entities.



Federal Register / Vol. 57, No. 171 / Wednesday, September 2, 1992 / Rules and Regulations 40083

After consideration of all relevant
material presented, it is found that the
amendments to the rules and
regulations, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act. With regard to the termination
of provisions in the Plan and the rules
and regulations, as hereinafter set forth,
it is found that these provisions no
longer tend to effectuate the declared
policy of the Act.

All written comments received in
response to this publication by the date
specified herein will be considered prior
to finalizing this action.

Pursuant to the provisions in 5 U.S.C.
553, it is found and determined upon
good cause that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior
to putting this ride into effect and that
good cause exists for not postponing the
effective date of this action (except for
§ 1207.510(b)) until 30 days after
publication in the Federal Register
because: (1) This action is required by
the 1990 amendments to the Act and the
1991 amendments to the Plan; (2) a 30-
day period is provided to allow
interested parties to comment prior to
finalization; and (3) no useful purpose
would be served by a delay of the
effective date.

PART 1207— POTATO RESEARCH AND
PROMOTION PLAN

1. The authority citation for 7 CFR
part 1207 is amended to read as follows:

Authority: Potato Research and Promotion
Act, as amended, 7 U.S.C. 2611 et seq.

§1207.325 [Amended]

2. Paragraph (a) of § 1207.325 is
amended by removing the reference to
paragraph “d.”

8§1207.328 [Amended]

3. In § 1207.328, paragraph (k) is
removed.

§1207.343 [Reserved]

4. Section 1207.343 is removed and
reserved.

5. Section 1207.500 is amended by
adding paragraph (c) to read as follows:

81207.500 Definitions.

(c) Importedfrozen orprocessed
potatoes for ultimate consumption by
humans. Importedfrozen orprocessed
potatoes for ultimate consumption by
humans means products which are
imported into the United States which
the Secretary determines contain a
substantial amount of potato.

6. Section 1207.510 is revised to read
as follows?*

§1207.510 Levy of assessments.

(a) Domestic assessments. (1) An
assessment rate of 2 cents per
hundredweight shall be levied on all
potatoes produced within the 50 States
of the United States.

) No assessment shall be levied on
potatoes grown in the 50 States of the
United States by producers of less than
5 acres of potatoes.

(b) Assessments on imports. (1) An
assessment rate of 2 cents per
hundredweight shall be levied on all
tablestock potatoes imported into the
United States for ultimate consumption
as human food and all seed potatoes
imported into the United States. An
assessment rate of 2 cents per
hundredweight shall be levied on the
fresh weight equivalents of frozen or
processed potatoes imported into the
United States for ultimate consumption
as human food. The importer of
imported tablestock potatoes, potato
products, or seed potatoes shall pay the
assessment to the Board through the
U.S. Customs Service at the time of
entry or withdrawal for consumption of
such potatoes and potato products into
the United States.

(2) The following conversion factors
shall be used to determine the fresh
weight equivalents of frozen and
processed potato products:

Frozen potato products.............c. ccoveeerrecnas
Canned potatoes........cce. eveererreees wevee
Potato chips and shoestring potatoes
Dehydrated potato products..........cc.cccceuee

3) The Harmonized Tariff Schedule
(HTS) categories and assessment rates
on imported tablestock potatoes and
frozen or processed potato products for
ultimate consumption by humans and on
seed potatoes are as follows:

' Tablestock potatoes, Assessment

processed potato

produpcct)%étac?ec; seed Cents/cwt  Cents/kg
0701.10.0020 2.00 0.0441
0701.10.0040.. 2.00 0.0441
0701.90.1000.. 2.00 0.0441
0701.90.5010.. 2.00 0.0441
0701.90.5020 2.00 0.0441
omi onsnan 2.00 0.0441
0701.90.5040 2.00 0.0441
0710.10.0000.. 4.00 0.0882
2004.10.4000.. 4.00 0.0882
2004.10.8020.. 4.00 0.0882
2004.10.8040.. 4.00 0.0882
2005.20.6060.. 3.1446 0.0693
0712.10.0000.. 14.2857 0.3149
1105.10.0000.. 14.2857 0.3149
1105.20.0000.. 14.2857 0.3149
2005.20.6040. 14.2857 0.3149
2005.20.2000 8.1633 0.1800

4)

otherwise assessable potatoes which

are contained in imported products
wherein potatoes are not a principal
ingredient.

(c) Potatoes used for other nonhuman
food purposes, including starch, are
exempt from assessment but are subject
to the disposition of exempted potatoes
provisions of § 1207.515 of this subpart.

(d) No more than one such assessment
shall be made on any potatoes or potato
products.

§1207.514 [Reserved]

7. Section 1207.514 is removed and
reserved.

Dated: August 26,1992.
John E. Frydenlund,
Deputy Assistant Secretary, Marketing and
Inspection Services.
[FR Doc. 92-21062 Filed 9-1-92; 8:45 am]
BILLING CODE 3410-G2-M

DEPARTMENT OF ENERGY
Office of the Secretary
10 CFR Part 600

Financial Assistance Rules;
Continuation Awards

agency: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) today is amending Subpart A of
the Financial Assistance Rules, 10 CFR
part 600, to permit a continuation
application for a research award to be
submitted without detailed budgetary
information. This rule is issued in
response to the President’s Regulatory
Review Program. This rule permits
recipients of research awards, in certain
cases, to submit requests for
continuation funding without detailed
budgetary information on how funds are
to be spent in the upcoming period.
EFFECTIVE DATE: October 2,1992.
FOR FURTHER INFORMATION CONTACT:
Edward F. Sharp, Business and
Financial Policy Division (PR-122),
U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-8192.
Mary Ann Masterson, Office of the
Assistant General Counsel,
Procurement and Finance (GC-34),
U.S. Department of Energy,
Washington, DC 20585, (202) 586-1900.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction.
11. Changes to 10 CFR Part 600.

No assessments shall be levied on lll. Discussion of Comments on Proposed

Rule.
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IV. Review under Executive Oder 12612.

V. Review under Executive Order 12291.

VI. Review under the Regulatory Flexibility
Act

VII. Review under the Paperwork Reduction
Act.

VIII. Review under the National
Environmental Policy Act.

I1X. Review under Executive Order 1277«.

I. Introduction

DOE is amending its Financial
Assistance Rules (Rules) to permit
recipients of research awards, in certain
cases, to submit requests for
continuation funding without detailed
budgetary information on how funds are
to be spent in the upcoming period. This
will.be permitted in those situations in
which a new or renewal application
contains detailed future-year budgets,
which permit DOE to evaluate die future
years at the time the initial award is
made. Should there be a significant
change in the direction of the project or
the budget, a detailed bucket could still
be required for a continuation award.
This rulemaking is in response to the
President's memoranda on “Reducing
the Burden of Government Regulation,”
dated January 28,1992, and on
“Implementing Regulatory Reforms,”
dated April 29,1992.

Il. Changes to 10 CFR Part 600

Section 600.10(e)(3j is changed to
include a cross-reference to 5 60031.

Section 600.31(b)(3) is changed to
permit a continuation award to be made
without a detailed budget being
submitted with the continuation
application if the new or renewal award
contained detailed future-year budgets.

I11. Discussion of Comments on
Proposed Rule

Three comments were received, which
supported the proposed change because
it would ease die paperwork burden
associated with the award and
administration of research financial
assistance, in a manner consistent with
sound financial management practices.
No comments in opposition to the
proposed change were received.

IV. Review Under Executive Order
12612

Executive Order 12612 requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the Federal
Government and the States, or in the
distribution of power and
responsibilities among various levels of
Government. If there are sufficient
substantial direct effects, then the
Executive order requires preparation of
a federalism assessment to be used in

all decisions involved in promulgating
and implementing a policy action.
Today'’s rule will revise certain policy
and procedural requirements. However,
DOE has determined that the revision
will not have a substantial direct effect
on the institutional interests or
traditional functions of States.

V. Review Under Executive Order 12291

Today’s rule was reviewed under
Executive Order 12291. DOE has
concluded that the rule is not a “major
rule,”” as therein defined, because its
promulgation will not result in; (1) an
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of U.S. based enterprises
to compete in domestic or export
markets. In accordance with
requirements of Executive Order 12291,
this rulemaking has been reviewed by
the Office of Management and Budget
(OMB).

V1. Review Under the Regulatory
Flexibility Act

This rule was reviewed under the
Regulatory Flexibility Act of 1980, Public
Law 96-354,94 Stat 1164, which
requires preparation of a regulatory
flexibility analysis fer*any regulation
that will have a significant economic
impact on a substantial number of small
entities; ie Mmall businesses, small
organizations, and small governmental
jurisdictions. DOE has concluded that
the rule would only affect small entities
as they apply for and receive financial
assistance, and does not create
additional economic impact on small
entities as a whole. DOE certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities and, therefore,
no regulatory flexibility analysis has
been prepared.

VH. Review Under the Paperwork
Reduction Act

No information collection or
recordkeeping requirements are imposed
upon the public by this rulemaking.
Accordingly, no OMB clearance is
required under the Paperwork Reduction
Act 0f1980,44 U.S.C. 3501, et seq., or
OMB*s implementing regulations at 5
CFR Part 1320.

VIIl. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule clearly would not represent a

major Federal action having significant
impact on the human environment under
the National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321, et seq.
(1976)), the Council on Environmental
Quality Regulations (40 CFR parts 1500-
1508), and DOE guidelines (10 CFR Part
1021) and, therefore, does not require an
environmental impact statement
pursuant to NEPA.

IX. Review Under Executive Order
12778

Section 2 of Executive Order 12778
instructs each agency subject to
Executive Order 12291 to adhere to
certain requirements in promulgating
new regulations and reviewing existing
regulations. These requirements, set
forth in sections 2 (a) and (b)(2), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and
certain legal standards (whether they
are engineering or performance
standards), and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort to ensure that the regulation
specifies clearly any preemptive effect,
effect on existing Federal law or
regulation, and retroactive effect;
describes any administrative
proceedings to be available prior to
judicial review and any provisions for
the exhaustion of such administrative
proceedings; and defines key terms.
DOE certifies that today’s rule meets the
requirements of sections 2 (a) and (b) of
Executive Order 12778.

List of Subjects in 10 CFR Part 600

Cooperative agreements/energy;
Educational institutions; Energy;
Grants/energy; Non-profit organizations;
Reporting requirements.

In consideration of the foregoing, the
Department of Energy hereby amends
chapter Il of Title 10 of the Code of
Federal Regulations by amending part
600 as set forth below.

Issued in Washington, DC, August 26,1992.
Bertoa J. Roth,
Acting Director, Office o fProcurement,
Assistance, and Program M anagement

For the reasons set out in the
preamble, part 600 of chapter Il, title 10
of the Code of Federal Regulations is
amended as follows:

PART 600— FINANCIAL ASSISTANCE
RULES

1. The authority citation for part 600
continues to read as follows:

Authority: Secs. 644 and 646, Pub. L. 95-91,
91 Stat. 599 (42 U.S.C. 7254 and 7256); Pub. L.
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97-258.96 Stat. 1003-1005 (31 U.S.C. 6301-
6308), unless otherwise noted.

2. Section 600.10 is amended by
revising paragraph (e)(3) to read as
follows:

§600.10 Form and content of applications
and preapplications.
* d *

(e) * * %

(3) A budget with supporting
justification (see 88 600.31,600.102, and
600.203); and
. . o

*

3. Section 600.31 is amended by
revising paragraph (b)(3) to read as
follows:

dr

§600.31 Funding.

dr .

b***

(3) A detailed budget for the upcoming
budget period, including an estimate of
unobligated balances (§ 600.32(c)). For
research awards, a detailed budget need
not be submitted if the new or renewal
application contain” future-year budgets
sufficiently detailed to allow DOE to
review and approve the categories and
elements of cost. Should the research
award have a change in scope or
significant change in the budget, DOE
may request a detailed budget. DOE
shall review a continuation application
for the adequacy of the awardee’s
progress and planned conduct of die
project in the subsequent budget period,
DOE shall not require a continuation
application to compete against any other
application. The amount and award of
continuation funding is subject to the
gvailg{bility*of ap*propiiations.

(FR Doc. 92-21021 Filed 9-1-92; 8:45 ami
BILLING CODE 6450-01-M

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 545,562,563,563c, and
571

[No.92-221]
RIN 1550-AA31

Accounting and Reporting
Requirements

agency: Office of Thrift Supervision,
Treasury

.ACTION: Final rule. D -

summary: The Office pf Thrift r.
Supervision (OTS) is amending its
accounting regulations to implement
sections 4(b) and 4(c) of the Home.

Owners’ Loan Act (HOLA), as amended
by the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989.
The regulatory changes also re-
designate existing accounting
regulations into a new part of the Code
of Federal Regulations (CFR). The
regulatory changes also amend the
financial management regulations for
obvious contradictions with other
regulations and policies. The OTS is
planning a more substantive revision of
the affected regulations in the near
future.

EFFECTIVE date: October 2,1992.

FOR FURTHER INFORMATION CONTACT:
David H. Martens, Chief Accountant,
OTS, (202) 906-5646, Arthur Lindo,
Senior Accountant, (202) 906-5642,
Supervision Policy; Deborah Dakin,
Assistant Chief Counsel, (202) 906-6445,
Regulations and Legislation Division,
Office of Thrift Supervision, 1700 G
Street NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION:
Historically, the Federal Home Loan
Bank Board (FHLBB), the predecessor to
the OTS, established various accounting
and financial Reporting requirements for
savings associations. These
requirements occasionally differed from
generally accepted accounting principles
(GAAP) and when this occurred, such
requirements were referred to as
regulatory accounting practices.
Regulatory accounting practices were
often less stringent than GAAP.

The Competitive Equality Banking Act
of 1987, Public Law No. 100-86,101 Stat.
552, (CEBA) amended HOLA to require
the FHLBB to prescribe uniformly
applicable accounting standards to be
used by all associations for the purpose
of determining compliance with any rule
or regulation of the FHLBB to the same
degree that GAAP is used to determine
compliance with rules and regulations of
the Federal banking agencies. (The term
“Federal banking agencies” means the
Office of the Comptroller of the
Currency, the Board of Governors of the
Federal Reserve System, and the
Federal Deposit Insurance Corporation.)
To implement the statute, the FHLBB
promulgated 12 CFR 563.23-3, now 12
CFR 563.233, which requires all
unaudited financial statements and
financial-reports submitted to the OTS
and Statements of Condition be
prepared in accordance with GAAP.

The Financial Institutions Reform,
Recovery, and Enforcement Act of 1989,
Public Law No. 101-73,103 Stat. 183
(“FIRREA”), amended section 4(b)(1) of
HOLA to require the Director of the OTS
(“the Director”) to prescribe, by
regulation, uniform accounting and

:disclosure standards for savings

associations, to be used to determine
savings associations’ compliance with
all applicable regulations. Section
4(b)(2) requires that these uniform
accounting standards for savings
associations incorporate GAAP to the
same degree that such principles are
used to determine compliance with
regulations prescribed by the Federal
banking agencies. This section is
comparable to the CEBA requirement.
However, section 4(b)(3) allows the
Director to, at any time, prescribe more
stringent standards than required above
if the Director determines that the more
stringent standards are necessary to
ensure to safe and sound operation of
savings associations. Also, section 4(c)
of HOLA requires that all regulations
and policies of the OTS governing the
safe and sound operation of savings
associations be no less stringent than
those established by the Comptroller of
the Currency for national banks.

As a result of the above amendments
of HOLA the accounting rules applied
by the OTS to savings associations
must, at a minimum, follow GAAP
where GAAP is employed by the other
federal banking agencies and is the
referenced standard; may be more
stringent than GAAP when the Director
determines it is necessary for safety and
soundness purposes; and must be at
least as stringent as the accounting
standards applied to national banks by
the Comptroller of the Currency.

In order to implement these
amendments, the final rule adds two
terms to the regulatory vernacular. The
final rule defines “regulatory reports” as
any report that the OTS uses to
determine compliance with its rules and
regulations including those reports used
to monitor the safe and sound operation
of savings associations. Reports of
Examination and the Thrift Financial
Report (TFR) are examples of regulatory
reports. Regulatory reports are
supervisory and regulatory documents,
not accounting documents. The final rule
also defines “regulatory reporting
requirements” as the instructions for
preparing regulatory reports, such as
provided in the TFR, OTS regulations,
bulletins, and examination handbooks.
Regulatory reporting requirements
encompass OTS accounting instructions
and safety and soundness requirements.

The Federal banking agencies,
including the Office of the Comptroller
of the Currency, utilize the term
“regulatory reporting requirements” in
the same manner as the OTS. The
Federal banking agencies’ regulatory
reporting requirements are intended to
focus upon the special supervisory,
regulatory, and economic needs
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applicable to the regulation of banks.
The Federal banking agencies discuss
their regulatory reporting requirements
in the instructions to the Federal
Financial Institutions Examination
Council's (FFIEC) forms FFIEC 031, 032,
033, and 034: Consolidated Reports and
Condition and Income. These forms are
collectively refeiTed to as "the Call
Report” and serve the same supervisory
purpose as the OTS’s Thrift Financial
Report Those agencies also discuss
regulatory reporting requirements,
including accounting instructions and
safety and soundness requirements, in
their respective examination policies,
handbooks and other guidance, such as
the Office of the Comptroller of the
Currency’s banking circulars and the
Federal Deposit Insurance Corporation’s
memoranda to Regional Directors.

The OTS is adopting the following
basic standards for regulatory reporting
requirements. First, the accounting
instructions prescribed for regulatory
reports will incorporate GAAP when
GAAP is the accounting instruction used
by the Federal banking agencies.
Second, savings association
transactions, financial condition, and
regulatory capital must be reported and
disclosed in accordance with OTS
regulatory reporting requirements
consistent with TFR instructions,
regulations, bulletins, examination
handbooks, and safe and sound
practices. Safety and soundness
requirements will be no less stringent
than those applied by the Comptroller of
the Currency to national banks. Third,
the Director may prescribe regulatory
reporting requirements more stringent
than GAAP whenever the Director
determines that such requirements are
necessary to ensure the safe and sound
reporting and operation of savings
associations.

Regulatory reporting requirements are
applicable to all information in
regulatory reports. Regulatory reporting
requirements that are not consistent
with GAAP, if any, are not required to
be reflected in audited financial
statements and financial statements
contained in securities filings submitted
to the OTS pursuant to the Securities
Exchange Act of 1934 (1934 Act) or parts
563b, 563d or 563g of the OTS’s
regulations (Securities filings).
Applicable federal securities laws and
regulations require securities filings to
comply with GAAP, and thus securities
filings utilize the reporting requirements
referenced in 12 CFR parts 583b, 583c,
563d, and 563g.

' Accounting instructions requiring the
use of GAAP implicitly incorporate the
definition of GAAP that is widely

recognized by prudent accounting
professional». The application of
accounting instructions and GAAP in
regulatory reports must achieve the
fundamental objectives of financial
accounting; that is to provide reliable
financial information about economic
resources, and obligations of a business
enterprise. The application of
accounting instructions, including GAAP
instructions, must also incorporate the
needs and expectations of the OTS.
Regulatory reporting requirements will
establish the accounting instructions
that should be applied when there is
unacceptable diversity in GAAP
practices. In such cases, the OTS’s
accounting instructions must be
followed for purposes of regulatory
reporting.

Compliance by savings associations
with regulatory reporting requirements
will be a matter ofregulatory judgment.
Regulatory reporting requirements will
be issued in the OTS’s TFR instructions,
regulations, bulletins, and examination
handbooks. The OTS encourages
savings associations and their
professional advisors to discuss
anticipated unique and unusual
transactions with the OTS’s
examination staff so that regulatory
reports will be acceptable to the OTS. A
pre-filing conference can be useful in
improving the mutual understanding of
the transaction in question and in
determining the acceptable regulatory
reporting requirements.

The final rule also changes the
accounting instructions for Statements
of Condition. Statements of Condition
will be prepared based on regulatory
reporting requirements. As a result, OTS
expects the statement of condition to be
consistent with the TFR. A duly
authorized officer of the savings
association is required to attest to the
accuracy of the information. Statements
of condition must be published in a local
newspaper and made conspicuously
available to the public at the
association’s home office and branch
locations. Statements of condition must
also contain disclosures on how a copy
of the audited financial statements may
be obtained and the amount of
regulatory capital that the savings
association has available to meet its
regulatory capital requirements.
Regulatory capital requirements for
savings associations are defined in 12
CFR part 567 and include individual
minimum capital requirements.
Alternatively, a savings association may
satisfy this requirement by publishing a
statement of condition in a local
newspaper and making copies of its
audited financial statements

conspicuously available to the public at
its home office and branch locations.
Finally, the OTS has consolidated and
recodified all accounting and reporting
regulations for savings associations,
except those for securities filings. Four
sections of part 545, which pertains only
to Federally chartered associations,
have been removed and combined with
similar sections in subchapter D—
Regulations Affecting All Savings
Associations. The OTS has removed
these sections and combined them with
similar requirements found in
subchapter D to avoid duplication and
inconsistencies between the two sets of
requirements. The affected regulations
are currently located at 12 CFR 545.111,
545.113, 545.114, 545.115, 563.46, 563.172,
563.173(f), 563.174, 563.175, 563.231,
563.233, 563.234, 563C.10, 563C.12, 563c.13,
and 571.18. Part 562 consolidates all
accounting and reporting regulations for
savings associations. The OTS has
amended the above referenced
regulations only for obvious
contradictions with other regulations
and policies. The OTS plans a
substantive revision of the recodified
regulations in the near future.

Summary of Comments

The OTS received 33 comment letters
on the proposed rule. Of these, 19 letters
were received from savings
associations, 7 letters were received
from trade associations, 4 letters were
received from accounting firms, 2 letters
were received from investment advisors
and mortgage product companies, and 1
letter was received from a federal
banking agency. The letters responded
to concerns in four general areas: (1)
Various issues concerning GAAP; (2)
requirements for statements of
condition; (3) the impact of vague
standards and definitions; and (4)
technical changes to regulations. The
comments received on each of these
areas are specifically addressed below.

A. GAAPRelated Issues

Twenty two comments were directed
at the OTS’s description of various
aspects of GAAP and the authority to
promulgate GAAP. Most of the
commentators questioned the need for a
new set of standards. Commentators
argued that standards which differ from
GAAP would serve to expand rather
than eliminate the differences among
financial institution reporting. These
respondents were concerned with
inferences in the proposed rule which
indicate that current GAAP practice
allows savings associations to select the
accounting treatment that best suits
their objectives. Respondents indicated
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that GAAP does not generally Lend itself
to this type of interpretation when
applied properly and was unfairly
characterized by the OTS.

A number of commentators
specifically indicated that die OTS is
not empowered to promulgate GAAP«
Respondents believed that the OTS,.
while properly having inputinto the
promulgation of GAAP, should let the
accounting profession establish GAAP
through its established procedures«
Respondents indicated that the
Financial Accounting Standards Board
(FASB) and the American Institute of
Certified Public Accountants (AICPAJ
are two organizations recognized by the
accounting profession as having the
authority to promulgate: GAAP and that
the OTS should work with these bodies
to establish accounting standards«

Respondents also expressed concern
that such standards would essentially
require savings associations to maintain
two sets of books;, one set for their
GAAP reports and one for supervisory
reports. Respondents found the idea ofa
new set of standards to be unjustified,,
excessive and wasteful. Thus,
respondents recommended that the OTS
utilize GAAP standards and reflect
safety and soundness concerns through
other regulatory vehicles such as
regulatory capital'.

B. RequirementsforStatementsof
Condition

Eleven commentators indicated that
the requirements for statements of
condition were unreasonable. Most
respondents believed that tile use of
regulatory reporting requirements as the
reporting basto for these reports was
inappropriate since they are intended
for the use of the general public rather
than the OTS« These commentators
stated that general purpose financial
statements should utilize GAAP
reporting since it provides the reviewer
with a standard basto ofcomparison for
all entities. In a related matter«
respondents argued for the
reinstatement of die statement of
condition filing, exemption foe
associations that transmit an annual
report to their voting members or
shareholders. The respondents’
contention to that the exemption for
these associations tobased on a
rationale similarto the one used by the
OTS to exempt associations that file
financial statements pursuant to the
1934 Act from filing statements of
condition.

Other commentators indicated
concern for perceived extremes in the
required' footnote disclosures. More
specifically, respondents challenged
whether the publichas a right to obtain

copies of audited' financial statements
for entities that do not file financial
statements pursuant to the 1934 Act.
Respondents also argued that disclosure
of capital information in the statement
of condition footnotes would likely be a
source of confusion to the publicand
should therefore« be eliminated. Finally,
respondents stated that the requirement
to publish the statementof condition
within 30 days after year end made it
virtually impossible to report accurate
information in several areas, most
notably the calculation of the regulatory
capital information required by the
footnote«

C. ThelmpactofVague Standards and
Definitions on die Industry

Eleven respondents commented on the
anticipated impact the proposed rule
would have on the savings association
industry. The commentators indicated
that due to the vague nature of the
standards, in particular the economic
substance over form standard, the
standards would likely result in a very
subjective interpretation of transactions
by tiie OTS. Respondents were
concerned that the OTS would second
guess savings association accounting
practices undertaken in good faith. A
common theme was that the OTS, with
tiie benefit of hindsight, would
inappropriately utilize information that
was unavailable at the time of the
transaction. Moreover, respondents
stated that the rote requires savings
associations to justify fis decisions
when they are second guessed rather
than the OTS. The standards do not
purport to provide guidance on specific
transactions yet allow savings
associations to be penalized for
reporting transactions in accordance
with established principles.

A number ofrespondents perceived
the economic substance standard as an
attempt by toe OTS to impose market
value accounting on associations
without adequate discussion and
debate. They contended that such action
would not be advisable without detailed
assessment of (he volatility that market
valuations produce. Furthermore« the
respondents perceived that the likely
outcome of market value accounting
would be unfair to savings associations
unless it was applied simultaneously to
other types of financial institutions. In
this regard, respondents were concerned
that the disclosure of reports to the
public based on economic substance
standards would promote a
misconception that bank assets and
liabilities are not as unstable or rate
sensitive as savings associations. A tew
commentators recommended a
compromise position that would

disclose market value data in a
supplemental report rather than through
the use of economic substance
standards.

Several commentators expressed
concern over ambiguities in the
definitions of supervisory reports and
regulatory reporting requirements. The
respondents were particularly
concerned that the definition of
supervisory reports could be construed
to include audited: financial statements
submitted to the OTS« The respondents
contend that considerable uncertainty
would surround any audit opinion on
these general purpose financial
statements. The respondents contended
that the exclusion of the term “audited
financial statements™from the definition
in general is consistent with the specific
exclusion granted for financial
statements filed pursuant to the
Securities and Exchange Act of 1934,

Other commentators were concerned
with the definition of regulatory
reporting requirements. A few
commentators typified the group’s
concerns in this area. Respondents
asked whether the standard requiring
“GAAP whenever it to the referenced
standard of the federal banking
agencies” means that savings
associations should default to the bank
Call Report instructions for guidance.
Another respondent recommended that
the OTS clarify its position by
references to the annual report of
differences in accounting standards
among the Federal banking agencies and
the OTS that is reported to the House
and Senate Banking Committees.
Overall, the commentators contended
that the rule would not necessarily
promote the safety and soundness
objectives of FIEREA but rather
introduce greater uncertainty and
volatility kit© toe savings association
industry.

D. TechnicalChanges to Regulations

Nine respondents commented on
technical changes tout were made to the
recodified regulations or are warranted.
Several respondents expressed concern
over the elimination of the term Net
Realizable Value from toe real estate
valuation regulation in section 12 CFR
562.4. Those respondents perceived this
change as an attempt to establish a new
valuation methodology forreti estate
assets without adequate public
comment They recommended that the
OTS include the public in any
deliberations to establish a new
methodology fin*real estate valuation'.

A few commentators indicated that
the requirement to maintain records at
locations within 100 miles of a savings
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association’s home office contained in
section 12 CFR 562.1(b)(1) is impractical.
They contended that the modem savings
association operation utilizes some form
of electronic data processing services,
remote or specialized processing
facilities, and multiple branch and state
networks that can easily exceed this
limit for valid reasons. They
recommended that the requirement be
removed. Another commentator stated
that the requirement in 12 CFR
562.1(b)(1)(ii) for a savings association
to close its books annually no less than
15 days or more than 3 months and 15
days prior to its annual board meeting
was not always practical. The
respondent recommended that the OTS
be more flexible to accommodate
unforeseen scheduling difficulties.

A couple of respondents indicated
that the recodified guidance on futures
and financial options transactions in
sections 12 CFR 562.5 and 562.6,
respectively, is of such limited scope as
to neglect common savings association
transactions involving covered calls,
options and a variety of securities that
are not mentioned. They recommended

.that the section be amended to
incorporate such activities as part of the
final rule.

Changes to Proposed Rule

The various comments received,
described above, have provided Useful
insights and guidance to the OTS in
considering issues presented by the
proposed rule. Hie following sections
discuss the changes in the proposed rule
and address the issues and concerns
raised by the commentators.

A. Regulatory Reporting
Requirements—Records and Reports

The records and reports section has
been removed from section 12 CFR
562.1(b)(1). The OTS eliminated this
section because it is essentially a
duplication of 12 CFR 563.170 (c), (d),
and (e), except for two provisions. First,
the proposed rule specifically required
savings associations to maintain records
within 100 miles of their home office
whereas 12 CFR 563.170(d) is silent on
this point. The final rule eliminates die
100 mile provision. However, savings
association records must be maintained
within the United States and be readily
accessible for examination and
supervisory purposes at a location
acceptable to the OTS within 5 business
days. Second, the proposed rule required
the authorization of the savings
association’s board of directors prior to
the transfer of records. The rule adds the
provision requiring authorization of the
savings association’s board of directors

prior to the transfer of records to 12 CFR
563.170(d).

Similarly, the OTS removed the
requirement for savings associations to
close its books quarterly and annually
within specified time frames. The OTS
believes that the annual audit
requirement recodified at 12 CFR 571.2
provides adequate safeguards to
facilitate the closing of associations’
books in a timely fashion.

B. Regulatory Reports
1. Definition and Scope

The OTS amended the definition of
supervisory reports to clarify its position
on the applicability of regulatory
reporting requirements to audited
financial statements. Audited financial
statements are not required to follow
regulatory reporting requirements that
are not consistent with GAAP, if any,
because of the general purpose nature of
these statements. This position is
consistent with the OTS’s position on
financial statements filed pursuant to

The OTS also retained the disclosure
requiring savings associations to include
instructions on how the public can
obtain copies of their annual audited
financial statements. The OTS notes
that the Office of the Comptroller of the
Currency has a quarterly and an annual
financial disclosure requirement for
national banks which is located at 12
CFR part 18. That rule requires national
banks to quarterly disclose and publish
a statement of condition and annually
disclose to the public a statement of
condition, results of operations, changes
in equity, past due and nonaccrual loans
and leases, and charge-offs and
recoveries and changes in allowance for
loans and leases. National banks are
allowed to provide copies of audited
financial statements in satisfaction of
this requirement. The OTS believes that
the provision to make audited financial
statements available upon request
results ina comparable annual
disclosure requirement for savings
associations. The final rule requires
savings associations to publish a

the Securities and EXChange Act of 1934. *statement of condition annua“y and

2. Regulatory Reporting Requirements

The OTS substituted the term
"regulatory reporting requirements’ for
die term "supervisory reporting
requirements.*’ This revision makes the
OTS’s terminology consistent with that
of the Federal banking agenties.

The "economic substance" criterion
has been removed from the regulatory
reporting requirements us an
independent standard. However, the
OTS reminds savings associations and
their practitioners that reliable
accounting information does not permit
the use of accounting representations
that subordinate substance to form.
Therefore, accounting representations
that purport to use GAAP are expected
to incorporate GAAP that best reflects
the underlying economic substance of
the transaction at issue. The OTS
reserves the right to determine whether
a particular application of GAAP
reflects these characteristics.

C. Statements of Condition

The OTS has retained the provision
requiring that statements of condition
utilize regulatory reporting
requireménts, as well as the footnote
disclosures on regulatory capital. The
OTS recognizes that the statement of
condition is a general purpose statement
issued for the benefit of the depositors.
However, the OTS also believes that the
regulatory financial information and
regulatory capital compliance
information used by regulators are
meaningful to depositors.

either (1) make the statement of
condition available in their home offices
and branches, with the footnote
disclosure on how the audited financial
statement may be obtained, or (2) make
the annual audited financial statements
available at those locations.

Similarly, the OTS has amended the
delivery date of the statement of
condition from 30 days to 3 months after
a savings association’s year end to
facilitate timely closing of books and
records. The OTS also amended the
requirements to require a duly
authorized officer of the savings
asisociation to sign a statement attesting
to the accuracy of the statement of
condition. These provisions are
designed to achieve comparability
between savings association and
national bank disclosures. National
banks are required to have an officer
sign the statement of condition and
three directors attest to its accuracy.

D. Evaluation ofAssets and Adjustment
ofBook Value

The final rule does not re-designate 12
CFR 563.172(a), Evaluation of real estate
assets, at § 562.4(a) as initially indicated
in the proposed rule. This paragraph will
retain the 12 CFR 563.172 reference but
has been amended to reflect the changes
indicated in the proposed rule.

The final rule eliminates 12 CFR
563.4(b), Evaluation of loans and other
assets, because a comparable authority
exists in regulation codified at 12 CFR
563.160, 563.170, 564 and 571.1.
Accordingly, the final rule rescinds this
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section as part ol the recodification
process. Similarly* 12 CFR 562.4(c),
Adjustment of book value, of the
proposed rule is rescinded as part of the
final rule. Prior to its recodification, this
section made reference to the term Net
Realizable Value (NRV) as the valuation
methodology to be used for real estate
assets. The OTS’s classification of
assets regulation, located at 12 CFR
563.160, allows for asset evaluations that
are consistent with the practices of the
federal banking agencies for supervisory
reports.

E. Futures Transactions and Financial
Options Transactions

The proposed rule re-designated
sections 12 CFR 563.174 and 563.175 as
12 CFR 562.5 and 562.6, respectively.
However, the OTS has determined that
these sections, as revised, have no
direct bearing on the accounting for
futures and financial options
transactions and therefore, these
sections will not be re-designated as
section 562 regulations. The OTS has
amended sections 12 CFR 563.174 and
563.175 in four minor ways.

First, the sections were amended to
eliminate information collection
requiremeénts that duplicate those
already required in the TFR. Second,
information currently required to be
maintained by associations in a register
was updated to reflect minor technical
changes. Third, the sections were
amended to make the requirements to
notify the Regional Director of the
association’s intent to engage in such
transactions consistent Fourth, all
accounting guidance in these sections
was eliminated. The accounting for
these transactions should follow GAAP
unless thé OTS specifies a regulatory
reporting requirement for these
transactions. The OTS has not amended
these rules to reflect the expanded
variety of transactions involving savings
associations. The OTS may amend these
rules in the hear future.’

The following is a section by-section
analysis showing how each regulation
has been modified.

12 CFR 545.111—Adjustments to Book
Value o f Assets

This section has been eliminated since
the accounting and safety and
soundness guidance for assets* including
asset classification, are explained in
various regulations and other guidance,
such as 12 CFR 563.160 and the
instructions to financial reports to the
OTS (Le., the TFR).

12 CFR 545.113—Accounting Records

Paragraph (a). This paragraph was
amended to eliminate the required time

frame for the annual closing of savings
association’s books because annual
audited financial statements must be
filed with the OTS within 90 days
following the savings association’s year
end. The remaining portion of the
paragraph was consolidated with 12
CFR 563.233(a) and recodified at 12 CFR
562.1(b)(2).

Paragraph (b). This paragraph has
been eliminated because it was
essentially a duplication of 12 CFR
563.170(d) and fe]. Hie provision
requiring the authorization of the
savings association’s board ofdirectors
prior to the transfer of records has been
combined with 12 CFR 563.170(d).

12 CFR 545.114—Monthly Reports

This section has been eliminated since
12 CFR 545.113(a) instructs savings
associations to use forms prescribed by
die OTS. 12 CFR 545.113(a) was
consolidated with 12 CFR 563.233(a) and
recodified at 12 CFR 562.1(b)(2).

12 CFR 545.115—Statement, o f Condition

This section was amended to extend
the statement of condition requirements
to all savings associations. It has also
been amended to include die use of
regulatory reporting requirements, a
declaration from savings association
management attesting to the accuracy of
the statement of condition* the
disclosure of the savings association’s
regulatory capital requirements, and the
disclosure of how copies of the audited
financial statements can be obtained.
This-section was consolidated with 12
CFR 563.233(d) and recodified at 12 CFR
562.3.

12 CFR 563.46—Charge-Offof Consumer
Credit Classified as a Loss

This section has been eUminated since
the accounting and safety and
soundness guidance for the charge-off of
assets are explained in various
regulations and other guidance, much as
12 CFR 563.160 and the instructions to
financial reports to the OTS (Le., the
TFR).

12 CFR 563.170(d)—Examination and
Audits; Appraisals; Establishmentand
M aintenance o fRecords

This section was amended to
incorporate the board ofdirector
approval requirement of12 CFR
545.113(a).

12 CFR 563.172—Re-Evaluation o f
Assets; AdjustmentofBook Valu%
Adjustment Charges

Paragraph (a). This paragraph has
been amended for minor technical
corrections.

Paragraphs (bf (c)fand (d). These
paragraphs have been eliminated since
the accounting and safety and
soundness guidance for assets, including
asset classificatton, are explained in
various regulations and other guidance,
such as 12 CFR 563.160 and the
instructions to reports to the OTS (Le.,
the TFR).

12 CFR 563.773(f)—Forward
Commitments

This paragraph has been eliminated
since accounting for commitment fees
received for forward commitments is
explained in the applicable GAAP
literature.

12 CFR 563.174—Futures Transactions

Paragraph (a). This paragraph was
amended to remove obvious
redundancies in the caption above each
definition and to list mortgage pass-
through securities issued by the Federal
National Mortgage Association among
the securities included in the definition
ofa mortgage-related security.

Paragraph (b). This paragraph was
amended to add off-balance sheet
contracts to the discussion of net
interest-rate risk exposure. The
paragraph containing an exemption for
interest-rate futures transactions
engaged in prior to July 10,1981 has
been eliminated since all such contracts
have been closed as of the effective date
of this rule.

Paragraph (d). This paragraph was
amended to require the board of
directors review of activity relatingto (
matched futures transactions at each
regular meeting.

Paragraph (e) This paragraph was
amended to require the board of
directors to notify the Regional Director
when it authorizes the association’s
involvement in futures transactions.
This paragraph was also amended to
eliminate the redundant reference to the
Thrift Financial Report.

Paragraph (f). This paragraph was
amended to require the association to

. maintain documentation of the hedge

objective and results. The paragraph
also requires maintenance of records for
ten years.

12 CFR 563.175—Financial O ptions
Transactions

Paragraph (a). This paragraph was
amended to remove obvious
redundancies in the caption above each
definition and to list mortgage pass-
through securities issued by the Federal
National Mortgage Association among
the securities included in the definition
of a permissible counterparty. This
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paragraph was also amended to reflect
the appropriate titles of OTS personnel.

Paragraph (e). This paragraph was
amended to require the board of
directors to notify the Regional Director
when it authorizes the association's
involvement in option transactions. This
paragraph was also amended to
eliminate the redundant reference to the
Thrift Financial Report and to give the
appropriate cross reference for
limitations governing this activity.

Paragraph (f). This paragraph was
amended to require the association to
maintain documentation of the objective
and results of its option strategy. The
paragraph also requires maintenance of
records for ten years.

Paragraph fg). This paragraph has
been eliminated since accounting or
options is explained in the applicable
GAARP literature.

12 CFR 563.231—Premiums and
Discounts With Respect to Loans

This section has been eliminated since
accounting for loan premiums and
discounts is explained in the applicable
GAARP literature.

12 CFR 563.233—Accounting Principles
andProcedures

Paragraph (a). This paragraph was
consolidated with 12 CFR 545.113(a) and
recodified at 12 CFR 562.1(b)(2),

Paragraph (b). This paragraph was
recodified at 12 CFR 562.1(b)(1).

Paragraph (c). This paragraph was
amended to require the use of regulatory
reporting requirements in regulatory
reports. It was recodified at 12 CFR
562.2(a), (b)(1), and (b)(2).

Paragraph (d). This paragraph was
amended to require the use of regulatory
reporting requirements, a declaration
from savings association management
attesting to the accuracy of the
statement of condition, the disclosure of
the savings association’s regulatory
capital requirements, and a disclosure
explaining how copies of the audited
financial statements can be obtained.
The requirement to disclose FDIC
insurance coverage has been eliminated.
It was consolidated with 12 CFR 545.115
and recodified at 12 CFR 562.3.

Paragraph (e). This paragraph has
been eliminated since the standards set
forth in this regulation will not be
delayed.

12 CFR 563.234—Accountingfor
Troubled Debt Restructuring

This section has been eliminated since
regulatory reporting for troubled loans is
explained in the applicable GAAP
literature and in the Thrift Financial
Report instructions.

12 CFR 563c.10—Use ofAccrualBasisof
Accounting

This section has been eliminated since
the applicability of accrual basis

accounting is explained in the
applicable GAAP literature and other
guidance, such as the instructions to
reports to the OTS (i.e., the TFR).

12 CFR 563c.12—Accounting for Net
Income

This section has been eliminated since
the definition of net income is explained
in the applicable GAAP literature and
other guidance, such as the instructions
to reports to the OTS (i.e., the TFR).

12 CFR 563c.I3—Accountingfor
Investmentin Service Corporation

This section has been eliminated since
accounting for service corporations is
explained in the applicable GAAP
literature and other guidance, such as
the instructions to reports to the OTS
(i.e., the TFR).

12 CFR 571.18—Accounting for Troubled
Debt Restructuring

This section has been eliminated since
regulatory reporting for troubled loans is
explained in the applicable GAAP
literature and in the Thrift Financial
Report instructions.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12291

The OTS has determined that this rule
does not constitute a “major rule" and,
therefore, will not require the
preparation of a final regulatory impact
analysis.

Paperwork Reduction Act Notice

The collection of information
contained in this final rule has been
approved by OMB in accordance with
the Paperwork Reduction Act of 1980,44
U.S.C. 3504(h), under OMB Control
number 1550-0011. The information
collections in this regulation are in 12
CFR 562.1(b)(1), 563.174 (e) and (f), and
563.175 (e) and (f).

This collection of information is
required by the Office of Thrift
Supervision to assure that financial
results of savings association operations
are presented in a useful and
comprehensive manner for regulatory
purposes. Comments concerning the
accuracy of these estimates should be
directed to the Office of Management
and Budget, Paperwork Reduction
Project (1550), Washington, DC 20503,
with copies to the Office of Thrift
Supervision, 1700 G Street NW.,
Washington, DC 20552.

List of Subjects
12 CFR Part 545
Accounting, Consumer protection,

Credit, Electronic funds transfers,
Investments, Manufactured homes,
Mortgages, Reporting and recordkeeping
requirements, Savings associations.

12 CFR Part 562

Accounting, Reporting and
recordkeeping requirements.

12 CFR Part 563

Accounting, Advertising, Crime,
Currency, Flood insurance, Investments,
Reporting and recordkeeping
requirements, Savings associations,
Securities, Surety Bonds.

12 CFR Part 563c

Accounting, Reporting and
recordkeeping requirements, Savings
associations, Securities.

12 CFR Part 571

Accounting, Conflicts of interest,
Gold, Investments, Reporting and
recordkeeping requirements, Savings
associations.

Accordingly, the OTS hereby amends
parts 545,562,563, 563c, and 571,
subchapters C and D, chapter V, title-12,
Code of Federal Regulations, as set forth
below:

SUBCHAPTER C— REGULATIONS FOR
FEDERAL SAVINGS ASSOCIATIONS

1. The authority citation for part 545
continues to read as follows:

Authority: 12 U.S.C. 1462a, 1463,1464,1828.

88§ 545.111, and 545.113 through 545.115
[Removed and reserved].

2. Sections 545.111, and 545.113
through 545.115 are removed and
reserved.

SUBCHAPTER D— REGULATIONS
APPLICABLE TO ALL SAVINGS
ASSOCIATIONS

3. Part 562 is added to read as follows:

PART 562— REGULATORY
REPORTING STANDARDS

Sec.

562.1 Regulatory reporting requirements,
562.2 Regulatory reports.

562.3 Statements of condition.

Authority: 12 US.C. 1463.

§562.1 Regulatory reporting
requirements.

(a) Authority and scope. This part is
issued by the Office of Thrift
Supervision (OTS) pursuant to section
4(b) and 4(c) of the Home Owners’ Loan
Act (HOLA). It applies to all savings
associations regulated by the OTS.

(b) Records and reports—general—(1)
Records. Each savings association and
its affiliates shall maintain accurate and
complete records ofall business
transactions. Such records shall support
and be readily reconcilable to any
regulatory reports submitted to the OTS
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and financial reports prepared in
accordance with GAAP. The records
shall be maintained irt the United States
and be readily accessible for
examination and other supervisory
purposes within 5 business days upon
request by the OTS, at a location
acceptable to the OTS.

2) Reports. For purposes of
examination by and regulatory reports
to the OTS and compliance with this
subchapter, all savings associations
shall use such forms and follow such
regulatory reporting requirements as the
OTS may require by regulation or
otherwise.

§562.2 Regulatory reports.

(a) Definition and scope. This section
applies to all regulatory reports, as
defined herein. A regulatory report is
any report that the OTS prepares, or is
submitted to, or is used by the OTS, to
determine compliance with its rules and
regulations, and to evaluate the safe and
sound condition and operation of
savings associations. The Report of
Examination and the Thrift Financial
Report (TFR) are examples of regulatory
reports. Regulatory reports are
regulatory documents, not accounting
documents.

(b) Regulatory reporting
requirements—(1) General. The
instructions to regulatory reports are
referred to as “regulatory reporting
requirements.” Regulatory reporting
requirements include, but are not limited
to, the accounting instructions provided
in the TFR, guidance contained in OTS
regulations, bulletins, and examination
handbooks, and safe and sound
practices. Regulatory reporting
requirements are not limited to the
minimum requirements under generally
accepted accounting principles (GAAP)
because of the special supervisory,
regulatory, and economic policy needs
served by such reports. Regulatory
reporting by savings associations that
purports to comply with GAAP shall
incorporate the GAAP that best reflects
the underlying economic substance of
the transaction at issue. Regulatory
reporting requirements shall, at a
minimum:

(i) Incorporate GAAP whenever
GAAP is the referenced accounting
instruction for regulatory reports to the
Federal banking agencies;

(ii) Incorporate safe and sound
practices contained in OTS regulations,
bulletins, examination handbooks and
instructions to regulatory reports. Such
safety and soundness requirements shall
be no less stringent than those applied
by the Comptroller of the Currency for
national banks; and

(iii) Incorporate additional safety and
soundness requirements more stringent
than GAAP, as the Director may
prescribe.

(2) Exceptions. Regulatory reporting
requirements that are not consistent
with GAAP, if any, are not required to
be reflected in audited financial
statements, including financial
statements contained in securities filings
submitted to the OTS pursuant to the
Securities and Exchange Act of 1934 or
parts 563b, 563d, or 563g of this chapter.

(3) Compliance. When the OTS
determines that a savings association’s
regulatory reports did not conform to
regulatory reporting requirements in
previous reporting periods, the
association shall correct its regulatory
reports in accordance with the
directions of the OTS.

§562.3 Statements of condition.

(a) General. A statement of condition
reports a savings association’s assets,
liabilities, and capital as of the end of its
most recent fiscal year in compliance
with regulatory reporting requirements.
Each savings association, within three
months after the end of its fiscal year,
must:

(1) Publish a statement of condition in
any English language newspaper of
general circulation in the county in
which the association’s home office is
located; and

(2) Make a copy of such statement of
condition available for public
inspection, in a conspicuous location, at
its home office and each branch office.

(b) Format. The information set forth
in a Statement of Condition shall be
presented in accordance with regulatory
reporting requirements, as defined in
§ 562.2(b) of this subchapter and shall
contain the following:

(1) A footnote indicating the savings
association’s regulatory capital
requirements and the amount of
regulatory capital that the savings
association has available to meet those
requirements. Regulatory capital
requirements for savings associations
are defined in 12 CFR part 567. The
footnote shall include the following
language:

This statement has been prepared in
accordance with the regulatory reporting
requirements of the Office of Thrift
Supervision (OTS). Tangible, Core, and Total
Capital are the elements of regulatory capital
determined under such reporting
requirements. Regulatory capital is a basis by
which the OTS determines whether a savings
association is operating in a safe and sound
manner.

(2) A statement that copies of the
annual audited financial statements are

available to the public and how copies
can be obtained;

?3) The signature of one duly
authorized officer of the savings
association with the following language:

1, (the name and title of officer authorized
to sign report), of the above-named savings
association, do hereby declare that this
statement of condition has been prepared in
conformance with the instructions issued by
the Office of Thrift Supervision and is true to
the best of my knowledge and belief.

(c) Optional narrative. Savings
association management may, at its
discretion, provide a narrative to
supplement the requirements of
paragraph (b)(1) of this section. This
narrative may include information that
association management deems
important in evaluating the overall
condition of the association. Information
management may present includes, but
is not limited to, a discussion of an
approved capital plan; pertinent
information relating to mergers and
acquisitions; and future plans.

(d) Alternative annual statement of
condition. The requirement of paragraph
(a)(2) of this section is satisfied when a
savings association makes copies of its
audited financial statements, prepared
pursuant to 12 CFR 571.2, conspicuously
available to the public in its home office
and each of its branch locations.

(e) Prohibited conduct and penalties.
(1) No savings association or institution-
affiliated party shall directly or
indirectly:

(1) Disclose or cause to be disclosed
false or misleading information in the
annual statement of condition, or omit
or cause the omission of pertinent or
required information in the statement of
condition; or

(i) Represent that the Office of Thrift
Supervision, or any employee thereof,
has passed upon the accuracy or
completeness of the annual statement of
condition.

(2) Conduct which violates paragraph
(e)(1) of this section may constitute an
unsafe or unsound practice or otherwise
serve as a basis for enforcement action
by the OTS. This includes, but is not
limited to, the assessment of civil money
penalties against a savings association
or any institution-affiliated party who
violates this part.

4. The authority citation for part 563
continues to read as follows:

Authority: 12 U.S.C. 1462,1462a, 1463.1464,
1467a, 1468,1828, 3806; 42 U.S.C. 4106.
88 563.46 and 563.231 through 563.234
[Removed]

5. Sections 563.46, 563.172 (b)-(d),
563.173(f), and subpart H of part 563
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563.231, 563.233 and 563.234) are
removed.

6. Section 563.170 is amended by
revising paragraph (d) to read as
follows:

§563.170 Examinations and audits;
appraisals; establishment and maintenance
of records.

* [ * * * *

(d) Change in location ofrecords. A
savings association shall not transfer
the location of any of its general
accounting or control records, or the
maintenance thereof, from its home
office to a branch or service office, or
from a branch or service office to its
home office or to another branch or
service office unless prior to the date of
transfer its board of directors has:

(1) By resolution authorized the
transfer or maintenance and;

(2) Sent a certified copy of the
resolution to the Regional Director of the
OTS Region in which the principal office
9f the*savirlgs asgocia&ion is located.

7. Section 563.172 amended by
revising paragraph (a) and removing the
designation and the heading to read as
following:

§563.172 Re-evaluation of real estate
owned.

A savings association shall appraise
each parcel of real estate owned at the
earlier of in-substance foreclosure or at
the time of the savings association’s
acquisition of such property, and at such
times thereafter as dictated by prudent
management policy; such appraisals
shall be consistent with the
requirements of part 564 of this chapter.
The Regional Director or his or her
designee may require subsequent
appraisals if, in his or her discretion,
such subsequent appraisal is necessary
under the particular circumstances. The
foregoing requirement shall not apply to
any parcel of real estate that is sold and
reacquired less than 12 months
subsequent to the most recent appraisal
made pursuant to this part. A dated,
signed copy of each report of appraisal
made pursuant to any provisions of this
part shall be retained in the savings
association’s records.
* * * * *

8. Section 563.174 is amended by
revising paragraphs (a), (b), (d), (e) and
(f) to read as follows:

§563.174 Future transactions.

(a) Definitions. As used in this
section, the definitions in paragraphs
(a)(1) through (a)(6) apply unless the
context otherwise requires.

@ The term forward commitment
means a written commitment to make,

purchase or issue mortgage loans or
mortgage related securities at a price
and on or before a date specified in the
commitment.

(2) The termfinancialfutures
transaction means the purchase or sale
of a financial futures contract.

(3) The term long position means the
purchase of a financial futures contract
to take delivery of a financial
instrument.

(4) The term mortgage-related
securities means securities based on
and backed by mortgages, including
mortgage-backed securities guaranteed
by the Government National Mortgage
Association (GNMAs), Mortgage
Participation Certificates of the Federal
Home Loan Mortgage Corporation,
Mortgage Pass-through Certificates of
the Federal National Mortgage
Association, and similar obligations
issued by the savings association or in
which the savings association is
authorized to invest.

(5) The term offset means to cancel an
obligation to make or take delivery of
securities under a financial instrument
under a financial futures contract, A
futures contract to purchase a financial
instrument is offset by a futures contract
to sell a financial instrument of the same
type for the same delivery month. A
futures contract to sell a financial
instrument is offset by a futures contract
to purchase a financial instrument of the
same type for the same delivery month.

(6) The term shortposition means the
holding of a financial futures contract to
make delivery of a financial instrument.

(b) Permitted transactions. To the
extent that it has legal power to do so, a
savings association may engage in
interest-rate futures transactions to
reduce its net interest-rate risk exposuie
as provided in this paragraph (b). For
purposes of this section, net interest-rate
risk exposure is the volatility in a
savings association’s earnings or the
market value of its portfolio equity that
can arise from the mismatching of the
effective maturities of assets, liabilities,
and off-balance sheet contracts. A
savings association may enter into short
positions that are appropriate for
reducing its net interest-rate risk
exposure. A savings association may
enter into long positions, other than
those that offset short positions, only
under the conditions in paragraphs
(b)(1) and (b)(2) of this section.

(1) The futures position must be
matched against a firm forward
commitment to sell mortgages not yet
originated or to issue mortgage-related
securities to be based on mortgages not
yet originated. For purposes of this
paragraph (b), a firm forward
commitment is a written commitment

57, No. 171 / Wednesday, September 2, 1992 / Rules and Regulations

obligating the seller to make delivery,
and the buyer to take delivery, of
mortgage loans not yet originated or
mortgage-related securities to be based
on mortgages not yet originated, at a
price and on or before a date specified
in the commitment.

(2) The futures position may be
entered into and maintained only to the
extent that the savings association’s
firm forward commitments exceed 10
percent of long-term assets with fixed
interest rates. For purposes of this
section, long-term assets are those
having remaining terms to maturity in
excess of five years.
* * * * *

(d) Board ofdirectors’authorization.
Prior to engaging in interest-rate futures
transactions, a savings association’s
board of directors must authorize such
activity. In authorizing futures trading,
the board of directors shall consider any
plan to engage in financial futures
transactions, shall endorse specific
written policies, and shall require the
establishment of internal control
procedures. Policy objectives must be
specific enough to outline permissible
contract strategies, taking into account
price and yield correlations between
assets and liabilities and the financial
futures contracts with which they are
matched; the relationship of the
strategies to the savings association’s
operations; and how such strategies
reduce the savings association's net
interest-rate risk exposure. Internal
control procedures shall include, at a
minimum, periodic reports to
management, segregation of duties and
internal review procedures, in addition,
the minutes of the meeting of the board
of directors shall set forth limits
applicable to financial futures
transactions, identify personnel
authorized to engage in financial futures
transactions, and set forth the duties,
responsibilities and limits of authority of
such personnel. The board of directors
shall review the position limit, all
outstanding contract positions, and the
unrealized gains and losses on those
positions and matched items at each
regular meeting of the board.

(e) Notification. A savings association
engaging in financial futures
transactions shall notify the Regional
Director of the region in which its
principal office is located immediately
following authorization of its board of
directors to engage in financial futures
transactions.

[f) Records retention. A sayings
association engaging in financial futures
transactions shall maintain records of
such transactions sufficient to document
how the transactions reduce the net
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interest-raté risk exposure of the savings
association in accordance with the
requirements of paragraphs (f)(1)
through (f)(3) of this section.

(1) Contract register. The savings
association shall maintain a contract
register adequate to identify and control
all financial futures contracts and
including, at a minimum, the type and
amount of each contract, the maturity
date of each contract, the cost of each
contract, the dollar amount and
description of the asset or the liability
with which the futures contract is
matched, and the date and manner in
which a contract is closed out. Such
register shall be prepared in a manner
sufficient to indicate at any time the
savings association’s total outstanding
long and short financial futures
positions.

(2) Other documentation. The savings
association shall maintain, as part of the
documentation of its financial futures
activity, a schedule that describes the
hedge objective of the futures contracts
(individually or in groups as
appropriate) and the hedge results.

(3) Period covered. The records
designated in this paragraph (f) shall be
maintained for all futures transactions
closed-out during at least the preceding
ten years.

9. Section 563.175 is amended by
removing paragraph (g) and revising
paragraphs (a), (e) and (f) to read as
follows:

§563.175 Financial options transactions.

(a) Definitions. As used in this
section, the definitions in paragraphs
(a)(1) through (a)(13) apply unless the
context otherwise requires.

(1) The term call means an option
which gives the holder the right to
purchase a financial instrument at a
specified price on or before the
expiration date of the contract.

(2) The term deliverable instrument
means a financial instrument whose
terms satisfy the requirements foi
fulfilling delivery obligations of an
option.

(3) The term effective exerciseprice
means the yield equivalent price of an
instrument whose coupon raté differs
from the standard instrument specified
in the option.

(4) The termfinancial options
contract means an agreement (other
than an optional delivery forward
commitment contract to purchase and
sell mortgages or mortgage-backed *
securities when used as part of the
mortgage loan origination process) to
make or take delivery of a financial
instrument upon demand by the holder
of the contract at any time prior to the
expiration date specified in the

agreement, under terms and conditions
established either by:

(i) A board of trade designated as a
contract market for the trading of option
contracts by the Commodity Futures
Trading Commission (CFTC) or a
national securities exchange registered
with the Securities Exchange
Commission (SEC); or

(ii) The saving association and a
“permissible counterparty” as defined in
paragraph (a)(13) of this section, that are
counterparties in an over-the-counter
option transaction (other than an over-
the-counter commodity option
transaction subject to the jurisdiction of
the CFTC that is not otherwise
authorized under the Commodity
Exchange Act and the regulations
thereunder).

(5) The term financial options
transaction means the purchase or sale
of a financial options contract.

(6) The term immediate exercise value
means the market value gained by
exercising an option with the lowest
cost deliverable instrument at its
effective exercise price compared to
purchasing (or selling) an identical
instrument with the same coupon rate in
the cash market.

(7) The term long position means the
holding of a financial options contract
with the option to make or take delivery
of a financial instrument.

(8) The term option commitmentfee
means the option premium minus the
immediate exercise value of the option.

(9) The term option premium means
the price paid or received for
establishing an option position.

(10) The term put means an option
which gives the holder the right to sell a
financial instrument at a price and on or
before the expiration date specified in
the financial options contract.

(11) The term shortposition means a
commitment through a financial options
contract to stand ready during the term
of the contract to make or take delivery
of a financial instrument.

(12) The termprimary dealer in
government securities means any
member of the Association of Primary
Dealers in United States Government
Securities and any parent, subsidiary, or
affiliated entity of such primary dealer.
Provided, that the member guarantees
(to the satisfaction of the GTS) the over-
the-counter financial options
transactions between its parent;
subsidiary, or affiliated entity with a
savings association, and provided
further, that the parent, subsidiary, or
affiliated entity is substantially engaged
in similar activities.

(13) The term permissible
counterparty means any entity that is:

(i) A primary dealer as defined in
paragraph (a)(12) of this section;

(ii) A bank subject to the regulation
and supervision of the Comptroller of
the Currency, the Federal Deposit
Insurance Corporation, or the Board of
Governors of the Federal Reserve
System and that is in compliance with
applicable regulatory capital
requirements;

(iii) A savings association that is
subject to the regulation and supervision
of the OTS and is in compliance with
the applicable capital requirements
contained in part 567 of this subchapter;

(iv) A broker or dealer registered with
the Securities and Exchange
Commission (SEC) and subject to
regulation and supervision by a
Registered Securities Association
(registered pursuant to section 15A of
the Securities Exchange Act of 1934
(Exchange Act) or a National Securities
Exchange (registered pursuant to
sections 6 and 19(a) of the Exchange
Act) and that is in compliance with
applicable capital requirements;

(v) A government securities broker or
dealer registered with the SEC that is
subject to examination and supervision
by a Registered Securities Association
(registered pursuant to section 15A of
the Exchange Act) or National Securities
Exchange (registered pursuant to section
6 and 19(a) of the Exchange Act) and
that is in compliance with applicable
capital requirements;

(vi) A futures commission merchant
registered with CFTC and that is in
compliance with applicable capital
requirements;

(vii) The Federal Home Loan Banks;

(viii) The Federal Home Loan
Mortgage Corporation, the Federal
National Mortgage Association, or the
Government National Mortgage
Association; or

(ix) Any other entity that the OTS,
upon application, determines to be
adequately regulated, capitalized, and
audited or examined such that acting as
a counterparty iri an over-the-counter
options transaction with a savings
association would riot entail substantial
credit risks far the association. The OTS
delegates the authority to consider and
approve such applications to the Deputy
Director for Regional Operations, with
the concurrence of. the Chief Counsel, or
their respective designees.

(e) Notification, reporting, and
approval. (1) A savings association shall
notify the Regional Director of the
region in which its principal office is
located immediately following »
authorization ofits board of directors to
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engage in financial options transactions
and

2 A savings association shall not
engage in over-the-counter financial
option transactions with any
permissible counterparty unless such
counterparty agrees to notify the
Regional Director of the region in which
the principal office of the savings
association is located immediately
following the entering into such
transaction. A savings association shall
not continue to engage in over-the-
counter financial options transactions
with any permissible counterparty that -
has failed to so notify the appropriate
Regional Director with respect to
previous over-the-counter financial
option transactions with that savings
association. Notwithstanding the
foregoing, no savings association shall
engage in a long over-the-counter
financial option transaction with a
specific permissible counterparty,
without obtaining the prior approval of
its Regional Director, whenever the
aggregate exercise value of all long
over-the-counter financial option
positions with the counterparty exceeds
the limitations contained in
§563.93(c)(1) of this part. A Regional
Director may approve any financial
option transaction whenever he
determines that such transaction does
not subject the SAIF to undue risk. In
making such determinations, the
Regional Director shall consider:

(i) The creditworthiness of the specific
counterparty;

(ii) The savings association’s
experience with such counterparty and
with transacting in financial option and
futures contracts generally;

(iii) The nature of the subject
contracts (e.g., matched or unmatched);
and

(iv) Any other circumstances deemed
relevant by the Regional Director. An
application to enter into a financial
option transaction under paragraph
(e)(2) of this section shall be deemed
approved if the Regional Director does
not deny such application within 10
calendar days from the date the
application was filed.

U] Records retention. A savings
association engaging in financial options
transactions shall maintain records of
such transactions in accordance with
the requirements of paragraphs (f)(1)
through (f)(3) of this section.

1) Contract register. The savings
association shall maintain a contract
register adequate to identify and control
all financial options contracts and
sufficient to indicate at any time the
amounts of financial options contracts
required to be reported on its monthly
report. At a minimum, the register shall

list the type, amount, expiration date
and the cost of or income from each
contract.

(2) Other documentation. The savings
association shall maintain, as part of the
documentation of its financial options
activity, a schedule of any cash market
or forward commitment position with
which the option is matched, the
objective for each contract (or group of
contracts), and the results.

(3) Period covered. The records
designated in this paragraph (f) shall be
maintained for all financial options
closed out during the preceding ten
years.

10. The authority citation for part 563c
continues to read as follows:

Authority: 12 U.S.C. 1462a, 1463,1464,15
U.S.C. 78c(b), m, n, w.

88 563c. 10 through 563C.13 [Removed and
Reserved]

11. Subpart B (sections 563c.l0,
563C.12, and 563C.13) is removed and

reserved.

PART 571- [AMENDED]

12. The authority citation for part 571
continues to read as follows:

Authority: 5 U.S.C. 552, 559,12 U.S.C.
1462a, 1463,1464.

§571.18 [Removed]
13. Section 571.18 is removed.
Dated: May 21,1992.
By the Office of Thrift Supervision.
Timothy Ryan,
Director.
[FR Doc. 92-20953 Filed 9-1-92; 8:45 am)
BILLING CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 13

Investigative and Enforcement
Procedures; Notification of Resumed
Proceedings

agency: Federal Aviation
Administration (FAA). DOT.
action: Notification of resumed
proceedings.

SUMMARY: This document notifies all
persons who have received a Notice of
Proposed Civil Penalty under the Civil
Penalty Assessment Demonstration
Program that proceedings will resume.
EFFECTIVE DATE: August 27,1992.

FOR FURTHER INFORMATION CONTACT:
Vicki S. Leemon, Manager,

Adjudications Branch, Litigation
Division, Office of the Chief Counsel

September 2, 1992 / Rules and Regulations

(AGC-430], 701 Pennsylvania Avenue,
NW., Washington, DC 20004, telephone
(202) 376-6441.

SUPPLEMENTARY INFORMATION: The
authority of the Administrator of the
Federal Aviation Administration to
assess civil penalties for violations
arising under the Federal Aviation Act
of 1958, as amended, was made
permanent on August 26,1992. All
persons who have received a Notice of
Proposed Civil Penalty under the Civil
Penalty Assessment Demonstration
Program (49 U.S.C. app. 1475) are
advised that proceedings in their cases
will resume. Attached is a notice from
the Administrator advising.all persons
of the status of the civil penalty
program.

Issued in Washington, DC on August 27,
1992.

Denise Castaldo,
Manager. Program Management Staff.

Notice

To All Persons Whose Civil Penalty Cases
Were Held in Abeyance

The authority of the Administrator of the
Federal Aviation Administration (FAA) to
assess civil penalties for violations arising
under the Federal Aviation Act of 1958, as
amended, lapsed on August 1,1992. In a prior
notice dated July 29,1992, you were informed
that your case would be held in abeyance
until a new law was enacted renewing the
Administrator’s authority. The
Administrator’s authority to assess civil
penalties was made permanent on August 26,
1992, with the enactment of the FAA Civil
Penalty Administrative Assessment Act of
1992, Public Law 102-345,106 Stat. 923. As a
result, proceedings in your case will now
resume.

To ensure fairness and efficiency in the
resumption of proceedings, any time period
provided by a procedural rule permitting or
requiring action by a party will begin anew
on the date of issuance of this notice. Thus,
regardless of how much time remained when
proceedings in your case were held in
abeyance on August 1,1992, the full period
specified in the rules is available starting
from the date of this notice, August 27,1992.
For example, § 13.16(d) of the Rules of
Practice, 14 CFR 13.16(d), requires a response
to a notice of proposed civil penalty not later
than 30 days after receipt of the notice. If, on
August 1,1992,15 days of the 30-day period
had passed, you will still have 30 days
beginning on August 27,1992, to respond to
the notice of proposed civil penalty.

In cases in which the Administrator
granted an extension of time to file a brief
after August 1,1992, the extended filing date
is no longer in effect Instead, in those
instances, the parties will be entitled to the
full time period for filing briefs prescribed in
Section 13.233 of the Rules of Practice, 14
CFR 13.233, starting from August 27,1992.
Thus, for example, if you had been granted
an extension of time to file an appeal brief
until August 3,1992, your appeal brief is now
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due on October 16,1992, 50 days from the
date of this notice.

Please note that if you are filing a response
to a document that was served by mail, an
additional 5 days is added to the prescribed
filing period under 14 CFR 13.211(e). This rule
applies even if the document was served
before your case was held in abeyance.

Some changes were made in the new law
to the FAA’s civil penalty assessment
authority that will affect future cases.
However, your case is unaffected by these
changes in the legislation because it arose
under the old statute and regulations. The
new provisions have no effect on cases that
were pending at the time of the lapse.

If you have questions regarding your case
and you are represented by an attorney or
other representative in this civil penalty
action, please consult with that person. Your
attorney or representative may contact the
FAA attorney who is handling your case. If
you are not represented by an attorney or
other representative, you may contact the
FAA attorney handling your case.

Issued this 27th day of August, 1992.
Thomas C. Richards,
Administrator, Federal Aviation
Administration.
[FR Doc. 92-21113 Filed 8-28-92; 12:24 pm]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 90-AWA-12]

Alteration of the Houston Terminal
Control Area and the Revocation of
the Houston William P. Hobby Airport,
Airport Radar Service Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
description of the Houston, TX,
Terminal Control Area (TCA). A final
rule was published in the Federal
Register on July 10,1992 (57 FR 30818),
that altered the Houston, TX, TCA and
removed the Houston William P. Hobby
Airport, Airport Radar Service Area
(ARSA). The rule was ambiguous in
identifying the two primary airports.
This action corrects the oversight and
clarities the primary airports.

EFFECTIVE DATE: 0901 u.t.c., October 15,
1992.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
History

A final rule was published in the
Federal Register on July 10,1992 (57 FR
30818), with an effective date of October
15.1992, that altered the Houston TCA
and removed the Houston William P.
Hobby Airport ARSA. The TCA rule
description was not specific in
identifying the primary airports. This
made it difficult to differentiate between
the two primary airports and other
airports located within the TCA
boundary. This action clarifies the TCA
description. Terminal control areas are
published in § 71.401(b) of Handbook
7400.7 effective November 1,1991, which
is incorporated by reference in 14 CFR
71.1. The terminal control area listed in
this document will be published
subsequently in the Handbook.

Correction to Final Rule

Accordingly, the publication on July
10.1992, of the final rule amending the
description of the Houston, TX, TCA is
corrected as follows;

§71.401(b) [Corrected]

On page 30822 under the title
“Primary Airports,” in the second
column the description for Houston, TX,
is corrected to read:

Houston Intercontinental Airport (lat.
2958'49"N., long. 95*20'22"W.) (Primary
Airport)

William P. Hobby Airport (lat. 29°38'43"N.,
long. 95°16'43"W.) (PrimaryAirport)

Ellington Field (lat. 29°38'26" N., long.
95°09'31" W.)

Humble VORTAC (LAH) (lat. 29°57'24" N,,
long. 95°20'44" W.)

Hobby VOR/DME (HUB) (lat 29*39*00" N.,
long. 95*16*44" W.)

Boundaries

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL bounded by a line beginning at the
intersection of the Humble VORTAC (1AH) 8-
mile arc and the IAH VORTAC 090° radial,
thence clockwise along the IAH VORTAC 8-
mile arc to the IAH VORTAC 069° radial;
thence east along the IAH VORTAC 069*
radial to the 10-mile arc of IAH VORTAC
thence clockwise along the 10-mile arc to the
IAH VORTAC 090* radial thence west to
point of beginning; and that airspace bounded
by a line beginning at lat. 29*45'36" N,, long.
95*21'57" W.; to lat. 29*45*45" N., long.
95°11'48" W.; thence clockwise along the
Hobby VOR/DME (HUB) 8-mile DME arc to
intercept Beltway 8, thence south to intercept
the 4.6-mile radius of Ellington Field, thence
west to the 5.5-mile DME arc of HUB, thence
clockwise to Interstate 45, thence southeast
to the 7-mile DME arc clockwise to the HUB
156* radial thence north along the HUB 156°
to the HUB VOR/DME 6-mile arc clockwise
to the HUB 211° radial then south along the
HUB 211° to HUB VOR/DME 8-mile arc
clockwise to point of beginning.

Area B. That airspace extending upward
from 2,000 feet MSL to and including 10,000

feet MSL bounded by a line beginning at the
intersection of State Highway 59 and the
HUB VOR/DME 15-mile arc, thence
counterclockwise along the HUB VOR/DME
15-mile arc to the intersection of HUB VOR/
DME 15-mile arc and the IAH VORTAC 15-
mile arc, thence counterclockwise along the
IAH VORTAC 15-mile arc to the intersection
IAH VORTAC 15-mile arc and Westheimer
Road (lat. 29°44'06" N., long. 95°28'46" W.),
thence southwest to and along State Highway
59 to the point of beginning excluding Areas
A and C.

Area C. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL bounded by a line beginning at the
intersection of State Highway 59 and the IAH
VORTAC 20-mile DME arc, thence clockwise
along the IAH VORTAC 20-mile DME arc to
the intersection of the IAH VORTAC 20-mile
DME arc and Interstate 10, west on Interstate
10 to the HUB VOR/DME 15-mile arc, thence
counterclockwise along the HUB VOR/DME
15-mile arc to the IAH VORTAC 15-mile DME
arc, thence counterclockwise along the IAH
VORTAC 15-mile DME arc to the intersection
of the IAH VORTAC 15-mile DME arc and
Westheimer Road, thence southwest to and
along State Highway 59 to the point of
beginning; and that airspace beginning at the
Intersection of HUB VOR/DME 15-mile arc
and HUB 156° radial then north along the
HUB 156° radial to the HUB VOR/DME 10-
mile arc clockwise along the HUB 10-mile arc
to HUB 211° radial then south along the HUB
211* radial to Intersect the 15-mile arc to
point of beginning.

Area D. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL bounded by a line beginning at the
intersection of State Highway 59 and the IAH
VORTAC 30-mile DME arc, thence clockwise
along the IAH VORTAC 30-mile DME arc to
Interstate 10, west along Interstate 10 to the
HUB VOR/DME 20-mile arc, thence
clockwise along the HUB VOR/DME 20-mile
arc to State Highway 59-thence southwest on
State Highway 59 to the point of beginning
excluding Areas A, B, and C.

* * * * *

Issued in Washington, DC, on August 25,
1992.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 92-21098 Filed 9-1-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 92-ANM-5]

Amendment of Worland Control Zone;
Worland, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

action: Final rule.
SUMMARY: This action amends the

Worland control zone, Worland,
Wyoming, from full-time to part-time. A
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reduction in personnel staffing of the
Worland Flight Service Station has
resulted in weather observation not
being available 24 hours a day. This
action will bring publications up to date
giving continuous information to the
aviation public.

effective DATE: 0901 u.t.c. October 15,
1992.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No. 92-
ANM-5,1601 Lind Avenue SW., Renton,
Washington 98055-4056, Telephone:
(206) 227-2535.

SUPPLEMENTARY INFORMATION:
History

On May 26,1992, the FAA proposed to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to change
the status of the Worland control zone
from full-time to part-time (57 FR 21913).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Accordingly, the rule is
adopted as proposed, except the
geographical coordination of the
Worland Municipal Airport have been
changed to reflect the latest National
Flight Data Center data base
information. In addition the mileages in
the description are expressed in nautical
miles. Control zones are published in
§ 71.171 of Handbook 7400.7 effective '
November 1,1991, which is incorporated
by reference in 14 CFR 71.1. The control
zone listed in this document will be
published subsequently in the
handbook.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations changes
the status of the Worland control zone,
Worland, Wyoming, from full-time to
part-time. A reduction in personnel
staffing at the Worland Flight Service
Station has resulted in weather
observations not being available 24
hours a day, and therefore, full-time
control zone services will not be
available. The amendment allows for
changes in the hours of effectiveness by
issuance of Notices to Airmen when
minor variations in time of designation
are anticipated.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1) is
not a “major rule” under Executive
Order 12291; (2) is not a “significant

rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26,1979); and (3) does not warrant
preparation of a regulatory evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Control zones.

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71— [AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. app. 1348(a), 1354(a),

1510; E .0.10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.7,
Compilation of Regulations, published
April 30,1991, and effective November
1,1991, is amended as follows:

Section 71171 Designation
* * * * *

Worland, WY [Revised]*

Within a 4.2 nautical mile radius of .
Worland Municipal Airport (lat. 43°57'56" N,,
long. 107°56'59" W.) and within 3 nautical
miles each side of the Worland VOR 352°
radial, extending from the 4.2 nautical mile
radius zone to 10.5 nautical miles north of the
VOR. This control zone shall be effective
during the specified dates and time
established in advance by Notice to Airmen.
The effective date and time thereafter will be
continuously published in the airport/facility
directory.

Issued in Seattle, Washington, on August
21,1992.

Helen M. Parke,

Assistant Manager, Air Traffic Division.
[FR Doc. 92-21120 Filed 9-1-92; 8:45 am]
BILLING COOE 4910-13-M

14 CFR Part 71 /
[Airspace Docket No. 92-ANM-4]

Amendment to Sheridan Control Zone;
Sheridan, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

action: Final rule.

summary: This action amends the
Sheridan control zone, Sheridan,
Wyoming, from full-time to part-time. A
reduction in personnel staffing of the
Sheridan Flight Service Station has
resulted in weather observation not
being available 24 hours a day. This
action will bring publications up to date
giving continuous information to the
aviation public.

EFFECTIVE DATE: 0901 u.t.c. October 15,
1992.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No. 92-
ANM-4,1601 Lind Avenue SW., Renton,
Washington 98055-4056, telephone: (206)
227-2535.

SUPPLEMENTARY INFORMATION:
History

On July 2,1992, the FAA proposed to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to change
the status of the Sheridan control zone
from full-time to part-time (57 FR 29455).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Accordingly, the rule is
adopted as proposed, except the
geographical coordinates of the
Sheridan Municipal Airport have been
changed to reflect the latest National
Flight Data Center data base
information. In addition the mileages in
the description are expressed in nautical
miles. Control zones are published in
§ 71.171 of Handbook 7400.7 effective
November 1,1991, which is incorporated
by reference in 14 CFR 71.1. The control
zone listed in this document will be
published subsequently in the
handbook.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations changes
the status of the Sheridan control zone,
Sheridan, Wyoming, from full-time to
part-time. A reduction in personnel
staffing at the Sheridan Flight Service
Station has resulted in weather
observations not being available 24
hours a day, and, therefore, full-time
control zone services will not be
available. The amendment allows for
changes in the hours of effectiveness by
issuance of Notices to Airmen when
minor variations in time of designation
are anticipated.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
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frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1) is
not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26,1979); and (3) does not warrant
preparation of a regulatory evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Control zones.

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71— [AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a). 1354(a),
1510; E .0.10854,24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(Q): 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.7,
Compilation of Regulations, published
April 30,1991, and effective November
1,1991, is amended as follows:

Section 71.171 Designation

* * * * *

Sheridan, WY

Within a 4.4 nautical mile radius of
Sheridan County Airport (lat. 44°46'26"
N., long, 106°58'35" W.) and within 3.5
nautical miles each side of the Sheridan
VORTAC 312° and 327° radials,
extending the 4.4 nautical mile radius to
10.1 nautical miles northwest of the
VORTAC, and within 3.5 nautical miles
each side of the Sheridan VORTAC 140°
radial extending from the 4.4 nautical
mile radius to 21.4 nautical miles
southeast of the VORTAC. This control
zone shall be effective during the
specified dates and time established in
advance by Notice to Airmen. The
effective date and time thereafter will be
continuously published in the airport/
facility directory.
* # # L 3

[Revised]

*

Issued in Seattle, Washington, on August
21,1992.
Helen M. Parke,
Assistant Manager, Air Traffic Division.
(FR Doc. 92-21121 Filed 9-1-92; 8:45 am]
BILLING CODE 4910-13-M

Office of the Secretary

14 CFR Parts 200, 203,205,206, 231,
232, 263, 288, 294, 296, 297, 298,302,
372,399

[Docket No. 47939]
RIN No. 2105-AB84

Aviation Economic Rules

AGENCY: Department of Transportation,
Office of the Secretary.

ACTION: Final rule.

SUMMARY: The Departmeilt is amending
parts 200, 203, 205, 206, 231, 232, 263, 288,
294, 296, 297, 298, 302, 372, and 399 in
order to make technical corrections,
eliminate obsolete terms and provisions,
and to provide better organization. Of
particular note, the U.S. air taxi liability
insurance requirements contained in
subpart E of part 298 have been
relocated to part 205, which contains the
liability insurance rules applicable to all
other types of direct air carriers, and the
allowed liability exclusions set forth in
§ 298.44 have been eliminated. In
addition, the rules governing exemptions
for certificated carriers when operating
small aircraft, presently contained in
subpart | of part 298, have been
transferred to part 206 along with
various other special authorizations and
exemptions applicable to certificated air
carriers.

effective DATE: The rule shall become
effective on October 2,1992.

FOR FURTHER INFORMATION CONTACT:
Carol A. Woods, Air Carrier Fitness
Division, P-56, Department of
Transportation, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366-9721.
SUPPLEMENTARY INFORMATION:

Background

Section 204 of the Federal Aviation
Act (72 Stat. 743, 49 U.S.C. 1324) (“Act”)
empowers the Department, in part, to
make rules and establish procedures to
enable it to carry out its functions under
the Act. Pursuant to that authority, the
Department undertook a review ofa
number of the aviation economic
regulations promulgated by the Civil
Aeronautics Board (“CAB”), as
contained in 14 CFR chapter Il, with a
view to eliminating obsolete terms and
provisions, and making changes to bring
the rules into conformance with the

Department’s current needs and to
facilite their use by the public. Toward
that end, on January 3,1992, the
Department of Transportation issued a
notice of proposed rulemaking (NPRM)
(57 FR 3366, January 29,1992) to amend
a number of these aviation economic
rules (parts 200, 203, 205, 206, 231, 232,
263, 288, 294, 296, 297, 298, 302, 372, 380,
384, 387, and 399).

The most noteworthy of the
substantive revisions proposed in the
NPRM are as follows:

The provisions of Subpart E—Liability
Insurance Requirements of Part 298—
Exemption for Air Taxi Operations
would be added to Part 205—Aircraft
Accident Liability Insurance. Two new
insurance certificates (OST Forms 6410
and 6411) would be created to replace
current forms, one (OST Form 6410) to
be filed for all U.S. direct air carriers (air
taxi operators, commuter air carriers,
and certificated carriers operating either
large or small aircraft), and one (OST
Form 6411) for all foreign direct air
carriers (Canadian charter air taxis
operating either large or small aircraft
and all other foreign air carriers
operating either large or small aircraft).
The current forms (OST Forms 4520 and
4521, and DOT Form 4522) would still be
acceptable during the period of
transition to the new forms.

In addition, the liability exclusions
contained in § 298.44 and the Standard
Endorsement (DOT Form 4522) to air
taxi operators’ aircraft accident
insurance policies would be eliminated.

Air taxi operators would become
subject to the cargo liability disclosure
provisions of § 205.8.

In § 294.2(j) of Part 294—Canadian
Charter Air Taxi Operators, the
definition of “small aircraft” would be
amended to make the definition
consistent with the 1974 U.S.-Canada
Non-scheduled Air Services Agreement.

New § 206.5—Small aircraft
operations by certificated carriers would
replace subpart | of part 298. The new
section would provide that, when
operating small aircraft, certificated
carriers are exempt from certain
sections of the Act that are set forth in
part 298 Subpart B—Exemptions. New
§ 206.5 also would specify various other
rules to which certificated carriers
operating small aircraft would continue
to be subject.

Other rules being relocated or
redesignated include the following:

(1) Part 288—Exemption of Air
Carriers for Military Transportation—
relocated to new § 206.4;

(2) Part 263—Participation of Air
Carriers Associations in Board
Proceedings—redesignated § 302.10a.
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Rules to be eliminated include the
following:

(1) The provisions of part 298 subpart
I not transferred to part 206—
specifically, 88 298.90 (a) and (c),
298.93(a), 298.94, 298.97, 298.100;

(2) Section 206.2—Omission of stop at
route junction points;

(3) Part 231—Exemption from
Schedule Filing, except for the provision
which relieves carriers from the need to
periodically file copies of their flight
schedules, which would be relocated to
new § 206.2;

(4) Part 235—Reinvestment of Gains
Derived from the Sale or Other
Disposition of Flight Equipment;

(5) Part 295— Classification and
Exemption of Alaskan Air Carriers;

(6) Part 384—Statement of
Organization, Delegation of Authority,
and Availability of Records and
Information;

(7) Part 387—Organization and
Operation during Emergency Conditions;
and

(8) Section 399.110(e) of Part 399 -
Statements of General Policy.

Summary of Comments

Comments on the proposed changes
were received from SKky Service FBO,
American Travel Abroad, Inc.,
American Airlines, Inc., and jointly from
American Trans Air, Inc., and Amber
Tours, Inc.

Sky Service FBO, a Canadian charter
air taxi operator registered under part
294 of the Department’s regulations,
commented on the Department’s
proposal to amend § 294.2(j) of Part
294—Canadian Charter Air Taxi
Operators. That Part states that the
aircraft to be operated by Canadian
charter air taxi operators under part 294
must be “small aircraft,” which term is
defined in § 294.2(j) as “any aircraft
designed to have both: (1) A maximum
passenger capacity of not more than 30
seats or a maximum payload capacity of
not more than 7,500 pounds, arid (2) a
maximum authorized takeoff weight on
wheels not greater than 35,000 pounds.”
In the NPRM, the Department proposed
to change that definition by eliminating
the word “both” and changing the word
“and” to “and/or” in order to make the
definition consistent with the 1974 U.S.-
Canada Nonscheduled Air Services
Agreement. SKy Service stated that it
operates aircraft that are qualified as
“small aircraft” under the United States-
Canada Agreement but not under
§ 294.2(j). As a result, in order to register
with the Department as a Canadian
charter air taxi operator under Part 294,
Sky Service has found it necessary to
expend time and resources to obtain a
waiver from the Department for each

aircraft that does not meet the "small
aircraft" definition in our rule. Sky
Service therefore supports the
Department’s intention to change its
"small aircraft” definition in line with
that contained in the U.S.-Canada
Agreement.

American Travel Abroad, Inc.
(AMTA), a U.S. tour operator,
commented about the Department’s
proposal to require charter price
information to be disclosed in
connection with public charter
operations under part 380 (see
§ 380.28(a)(1)) and part 380 appendix B).
In the NPRM, the Department proposed
to substitute for appendix B a new form,
“Statement of Charter Operator and
Direct Air Carrier” (OST Form 4532), on
which the charter operator was to
disclose the charter price for each flight.
A footnote to this item authorized the
charter operator to show the charter
price in separate correspondence if
confidentiality was desired. AMTA
pointed out that, where a charter
operator utilizes blanket security
arrangements in accordance with
§ 380.34(b), the Department has
routinely allowed the withholding of
charter price information. AMTA
recommended that the Department
adopt its current practice in such
circumstances and eliminate the
requirement to reveal the charter price,
except where that information is needed
to determine the amount of security
required under § 380.34(a).

American Airlines, Inc., suggested
that the Department eliminate the airline
traffic and financial reporting
requirements for carriers operating
“small” aircraft, as set forth in subpart F
of part 298. In the event such a step is
not deemed appropriate, American
proposes that new § 206.5 should clarify
that a carrier operating both “large” and
“small” aircraft is subject only to the
reporting requirements applicable to
operations with “large” aircraft as set
forth in part 241, rather than both that
part and part 298.

American Trans Air, Inc,, a U.S.
charter carrier, and Amber Tours, Inc.,
an affiliated charter operator
(collectively, ATA), supported the
technical changes proposed to part 380
in the NPRM, but also recommended
that the charter rules should undergo a
more comprehensive reform.

Discussion of Comments

Part 294 implements, in part, the U.S.-
Canada Nonscheduled Air Services
Agreement of 1974 (Agreement). Part 294
authorizes qualified Canadian air
carriers to operate nonscheduled
transborder charter service with “small

aircraft” as that term is defined in the
Agreement.

The manner in which “small aircraft”
is defined in the Agreement has made it
difficult to develop a small aircraft
definition for part 294 that encompasses
all qualified aircraft types. The current
definition in part 294 is restrictive.
Therefore, whenever a carrier desires to
operate an aircraft that qualifies as
small under the Agreement but not
under part 294, it must obtain a
Department waiver from part 294 to do
S0.

In the NPRM, we proposed an
expanded, “small aircraft” definition for
part 294 to include specifications that
would qualify additional aircraft types
under the Agreement. Sky Service’s
comment, while in favor of the proposed
change, also noted that the NPRM
language is more liberal than the
language in the Agreement. The
commenter’s observation with respect to
the liberal nature of the proposed
definition is noteworthy. In fact, upon
further review, we have determined that
the definition in the NPRM is liberal to a
fault, as it could be construed as
allowing large aircraft cargo charter
flights, which is not the intent of part
294,

In light of the above, we are replacing
the NPRM language defining small
aircraft in part 294 with the following,
which is slightly more restrictive that
that proposed and precludes an
interpretation permitting the use of large
aircraft, but which allows the use of the
types of aircraft for which the
Department has granted most waivers to
date:

1 294.2(j) “Small aircraft" means any
aircraft designed to have: (1) A maximum
passenger capacity of not more than 30 seats
and a maximum payload capacity of not
more than 7,500 pounds, and/or (2) a
maximum authorized takeoff weight on
wheels not greater than 35,000 pounds.

We will make an identical revision in
the “small aircraft” definitions which
appear in § 294.30(b)(1) and in the new
insurance certificate to be used by
Canadian charter air taxi operators
(OST Form 6411).

In response to American Airlines’
concern that new § 206.5 does not
clearly state that certificated carriers
operating both large and small aircraft
are required to comply only with the
reporting requirements of part 241, we
are amending § 206.5(a) to clarify that
certificated carriers with both large and
small aircraft operations are subject
only to the reporting requirements of
part 241.

With respect to the comments of
AMTA and ATA concerning the charter
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regulations, the Department has decided
to undertake a comprehensive review of
those rules which will be covered in a
future rulemaking. Therefore, in order to
avoid a piecemeal approach to
rulemaking, we are withdrawing all of
the changes proposed to be made in Part
380—Public Charters in the NPRM.

In addition, there are two other
changes being made to the NPRM. First,
in the NPRM, we amended § 294.60(a) to
state that, instead of filing CAB Form
433, as the current rule instructs,
Canadian charter air taxi operators
should apply for part 294 registration
with the Office of Aviation Analysis,
Regulatory Analysis Division. That
provision is being revised in the Final
Rule to instruct Canadian charter air
taxi operators to file OST Form 4540
with the Office of International
Awviation, Foreign Air Carrier Licensing
Division. Second, the Department
proposed in the NPRM to delete parts
235, 292, 384 and 387, which contain
obsolete provisions. Subsequently,
however, as the result of an agency-
wide review of its regulations, the
Department issued an NPRM which
proposed to delete a large number of
obsolete and redundant regulations (57
FR 21362, May 20,1992), including the
four parts noted above. Therefore, we
are withdrawing the proposed removal
of parts 235, 292,384 and 387.

Conclusion

After carefully weighing the
comments provided in response to the
NPRM, and for the reasons discussed
above, we have decided to adopt the
changes as set forth in the NPRM,
except as follows:

1. At the end of § 205.4, replace the
Office of Management and Budget
control information with the following:
“(Approved by the Office of
Management and Budget under control
number 2106-0030)”.

2. Section 206.5(a) (2) and (3) are
revised and § 206.5(a)(4) is added to
read as follows:

Section 206.5 Small aircraft operations by
certificated carriers.

(a) * k%

l * k* %

(2) Part 215,

(3) Part 298, subpart D, § § 298.30 and
298.38, and subpart H, and

(4) Part 298, subpart F, if the certificated
carrier conducts operations with small
aircraft only (a certificated carrier conducting
both small and large aircraft operations is
subject only to the reporting requirements
contained in part 241 of this chapter).

3. In § §294.2(j) and 294.30(b)(1),
remove the word “or” where it appears
the first time and add, in its place, the
word “and”.

In addition, the definition of
“Canadian Charter Air Taxi Operators
with Part 294 Authority Only,” found in
OST Form 6411, Part 2.A., has been
revised to read as follows: “The aircraft
covered by this policy have: (1) 30 or
fewer passenger seats and a maximum
payload capacity of 7,500 pounds or
less, and/or (2) a maximum authorized
takeoff weight on wheels of no more
than 35,000 pounds.” Part 2.B on that
form, which is applicable to Canadian
Charter Air Taxi Operators utilizing
large aircraft, has been replaced by a
footnote in Part 2.A. stating that the
minimum liability limit per occurrence
for operations with such aircraft shall be
$20,000,000.

4. In § 294.60(a), remove the words
“CAB Form 433", where they appear the
first time, through the end of the
sentence and add, in their place, the
words “OST Form 4540 with the Office
of International Aviation, Foreign Air
Carrier Licensing Division. OST Form
4540 may be obtained from the Foreign
Air Carrier Licensing Division.”

5. All amendments to parts 235, 292,
380, 384, and 387 are withdrawn.

Economic Impacts

This action has been reviewed under
Executive Order 12291 and it has been
determined that this is not a major rule.
It will not result in an annual effect on
the economy of $100 million or more.
There will be no increase in production
costs or prices for consumers, individual
industries, Federal, State or local
governments, agencies or geographic
regions. Furthermore, this rule will not
adversely affect competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. Therefore, a
regulatory impact analysis is not
required. The regulation amendments
are not significant under the
Department’s Regulatory Policies and
Procedures, dated February 26,1979,
because they do not involve important
Departmental policies; rather, they are
being made solely for the purposes of
eliminating or correcting obsolete
requirements and reorganizing the
presentation of the regulations used by
the Department to administer its air
carrier economic regulatory functions.

The Department has considered the
implications of this rulemaking under
the requirements of Executive Order
12612, Federalism, and has determined
that the preparation of a Federalism
Assessment is not warranted. The
regulations herein will not have
substantial direct effects on the States,
on the relationship between the Federal

Government and the States, or on the
distribution of power and responsibility
among the various levels of government.

For purposes of its aviation economic
regulations, Departmental policy
categorizes air carriers operating small
aircraft (60 seats or less or 18,000
pounds maximum payload or less) in
strictly domestic service as small
entities for purposes of the Regulatory
Flexibility Act. | certify that this rule
will not have a significant economic
impact on a substantial number of small
entities. The ability of such entities to
engage in air carrier operations
essentially will be unaffected by the
proposed regulation”mendments.

The reporting and recordkeeping
requirement associated with this rule
was approved by the Office of
Management and Budget on April 14,
1992, for use through December 31,1994
under OMB Control No. 2106-6030.

List of Subjects
14 CFR Part 200

Air transportation.
14 CFR Part 203

Air carriers, Air transportation,
Foreign relations, Insurance, Reporting
and recordkeeping requirements.

14 CFR Part 205

Air carriers, Freight, Insurance,
Reporting and recordkeeping
requirements.

14 CFR Part 206

Air carriers, Emergency medical
services, News media.

14 CFR Part 231
Alir carriers, Postal Service.
14 CFR Part 232

Administrative practice and
procedure, Air carriers, Postal Service.

14 CFR 263

Administrative practice and
procedure, Air carriers.

14 CFR Part 288

Charter flights, Military air
transportation.

14 CFR Part 294

Air taxis, Canada, Charter flights,
Reporting and recordkeeping
requirements.

14 CFR Parts 296 and 297

Air carriers, Freight forwarders.
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14 CFR Part298  «

Air taxis, Alaska, Canada, Insurance.
Reporting and recordkeeping
requirements.

14 CFR Part 302

Administrative practice and
procedure, Air carriers, Postal Service.

14 CFR Part 372

Charter flights, Military air
transportation. Reporting and
recordkeeping requirements, Surety
bonds.

14 CFR Part 399

Administrative practice and
procedure, Air carriers, Air rates and
fares, Air taxis, Consumer protection,
Small businesses.

Proposed Rule

For the reasons set out in the
preamble, title 14, chapter Il of the Code
of Federal Regulations is proposed to be
amended as follows:

1. Part 200 is revised to read as
follows:

PART 200— DEFINITIONS AND
INSTRUCTIONS

Sec.
200.1 Terms and definitions.
200.2 Instructions.

Authority: 49 U.S.C. 1324,1371,1373,1374,
1377,1378,1379,1381,1382,1383,1384,1385,
1387,1482.

§200.1 Terms and definitions.

Unless otherwise specifically stated,
words and phrases other than those
listed in this section have the meaning
defined in the Act

(a) Board or CAB meqns the Civil
Aeronautics Board.

(b) Department or DOT means the
Department of Transportation.

(c) Act means the Federal Aviation
Act of 1958, as amended.

(d) Section refers to a section of the
Act or a section of the regulations in this
chapter, as indicated by the context The
terms this section, pursuant to this
section, in accordance with the
provisions o f this section, and words of
similar import when used in this chapter
refer to the section of this subchapter in
which such terms appear.

(e) Rule, regulation, and order refer to
the rules, regulations, and orders
prescribed by the Board or the
Department pursuant to the Act.

§200.2 Instructions.

The regulations of the Department
may be cited by section numbers. For
example, this regulation may be cited as
“§ 200.2 of the Aviation Economic
Regulations.” The sections contained in

the Rules of Practice may also be cited
by appropriate rule numbers. (See

§ 302.2 of this chapter.) For example, 14
CFR 302.10 may be cited as “rule 10 of
the Rules of Practice.”

PART 203— [AMENDED]

2. The authority citation for part 203 is
revised to read as follows:
Authority: 49 U.S.C. 1301,1324,1371,1372,

1373,1374,1377,1378,1381,1388,1387,1388.
1389.

§§203.1,203.4 and 203.5 [Amended]

3. In 8§ 203.1, 203.4(a), and 203.5,
remove the word “CAB”.

4. Section 203.3 is revised to read as
follows:

§203.3 Filing requirements for adherence
to Montreal Agreement

All direct U.S. and foreign air carriers
shall have and maintain in effect and on
file in the Department’s Documentary
Services Division (Docket 17325) on OST
Form 4523 a signed counterpart to
Agreement 18900, an agreement relating
to liability limitations of the Warsaw
Convention and Hague Protocol
approved by CAB Order E-23680, dated
May 13,1966 (the Montreal Agreement),
and a signed counterpart of any
amendment or amendments to such
Agreement that may be approved by the
Department and to which the air carrier
or foreign air carrier becomes a party.
U.S. air taxi operators registering under
part 298 of this chapter and Canadian
charter air taxi operators registering
under part 294 of this chapter may
comply with this requirement by filing
completed OST Forms 4507 and 4523,
respectively, with the Department’s
Office of Aviation Analysis. Copies of
these forms can be obtained from the
Office of Aviation Analysis, Regulatory
Analysis Division.

§203.4 [Amended]

5. In § 203.4(a), remove the words
“Board’s Tariff” and add, in their place,
the words “Department’s Tariffs”.

§203.5 [Amended]

6. In § 203.5, remove the word “Board”
and add, in its place, the word
“Department”.

PART 205— [AMENDED]

7. The authority citation for part 205 is
revised to read as follows:

Authority: 49 U.S.C. 1324,1371,1372,1388,
1388,1389.

8§ 205.1,205.3,205.6,205.7 [Amended]
In §88.205.1, 205.3(a), 205.3(e),
205.6(a), 205.6(b)(2)—only where it
appears the second time, 205.7(a), and
205.7(b), remove the word "Board” and

add, in its place, the word
"Department”.

§205.1 [Amended]

9. In § 205.1, remove the word
"certain”; and, after the word “foreign”
where it appears the second time in the
section, add the word “direct”.

10. Section 205.2 is revised to read as
follows:

§205.2 Applicability.

These rules apply to all U.S. direct air
carriers, including commuter air carriers
and air taxi operators as defined in
§ 298.2 of this chapter, and foreign direct
air carriers, including Canadian charter
air taxi operators as defined in § 294.2(c)
of this chapter.

11. In the third sentence of § 205.3(a),
remove the words “self-insurance plan”
and add, in their place, the words
“complete plan for self-insurance"; in
the fourth sentence of § 205.3(a), remove
the words “summary o f’ and add, in
their place, the words “a summary of the
complete”.

12. Sections 205.4 and 205.5 are
revised to read as follows:

§205.4 Filing of evidence of insurance.

(a) A U.S. or foreign air carrier shall
file a certificate of insurance or a
complete plan for self-insurance with
the Department’s Office of Aviation
Analysis. Each carrier shall ensure that
the evidence of aircraft accident liability
coverage filed with the Department is
correct at all times. The Department will
normally notify the carrier within 20
days of receipt if the certificate or plan
does not meet the requirements of this
part. The two Certificates of Insurance
(OST Form 6410 for U.S. air carriers,
including commuter air carriers and air
taxi operators, and OST Form 6411 for
foreign air carriers, including Canadian
charter air taxi operators) are available
from the Office of Aviation Analysis.
The Department may return the
certificate or self-insurance plan to the
carrier if it finds for good cause that
such plan or certificaie does not show
adequate evidence of insurance
coverage under this part.

(b) If the coverage is by type or class
of aircraft or by specific aircraft,
endorsements that add previously
unlisted aircraft or aircraft types or
classes to coverage, or that delete listed
aircraft, types, or classes from coverage,
shall be filed with the Department’s
Office of Aviation Analysis not more
than 30 days after the effective date of
the endorsements. Aircraft shaii not be
listed in the carrier’s operations
specifications with the FAA and shall
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not be operated unless liability
insurance coverage is in force.

(©) When the insured air carrier is a
U.S. air taxi operator operating in the
State of Alaska, certificates and
endorsements shall be filed with the
Department’s Alaska Field Office, 222
West Seventh Street, Box 27,

Anchorage, Alaska 99513.

(Approved by the Office of Management and
Budget under control number 2106-0030)

§205.5 Minimum coverage.

(a) Insurance contracts and self-
insurance plans shall provide for
payment on behalf of the carrier, within
the specific limits of liability in this
section, of all sums that the carrier shall
become legally obligated to pay as
damages, excluding any deductible in
the policy, for bodily injury to or death
of a person, or for damage to the
property of others, resulting from the
carrier’s operation or maintenance of
aircraft in air transportation provided
under its authority from the Department.

(b) U.S. and foreign direct air carriers,
including commuter air carriers but
excluding U.S. air taxi operators and
Canadian charter air taxi operators,
shall maintain the following coverage:

(1) Third-party aircraft accident
liability coverage for bodily injury to or
death of persons, including
nonemployee cargo attendants, other
than passengers, and for damage to
property, with minimum limits of
$300,030% for any one person in any one
occurrence, and a total of $20,000,000
per involved aircraft for each
occurrence, except that for aircraft of
not more than 60 seats or 18,000 pounds
maximum payload capacity, carriers
need only maintain coverage of
$2,000,000 per involved aircraft for each
occurrence.

(2) Any such carrier providing air
transportation for passengers shall, in
addition to the coverage required in
paragraph (b)(1) of this section, maintain
aircraft accident liability insurance
coverage for bodily injury to or death of
aircraft passengers, with minimum limits
of $300,000 for any one passenger, and a
total per involved aircraft for each
occurrence of $300,000 times 75 percent
of the number of passenger seats
installed in the aircraft.

(c) U.S. air taxi operators registered
under part 298 shall maintain the
following coverage:

(1) Third-party aircraft accident
liability coverage for bodily injury to or
death of persons, including
nonemployee cargo attendants, other
than passengers, with minimum limits
of:

(i) $75,000 for any one person in any
one occurrence, and a total of $300,000

per involved aircraft for each
occurrence, and

(ii) A limit of a least $100,000 for each
occurrence for loss of or damage to
property.

(2) U.S. air taxi operators carrying
passengers in air transportation shall, in
addition to the coverage required in
paragraph (c)(1) of this section, maintain
aircraft accident liability insurance
coverage for bodily injury to or death of
aircraft passengers, with minimum limits:
of $75,000 for any one passenger, and a
total per involved aircraft for each
occurrence of $300,000 times 75 percent
of the number of passenger seats
installed in the aircraft.

(d) Canadian charter air taxi
operators registered under part 294 of
this chapter shall maintain the following
coverage:

(1) Third-party aircraft accident
liability coverage for bodily injury to or
death of persons, including
nonemployee cargo attendants, other
than passengers, and for damage to
property, with a minimum coverage of
$75,000 for any one person in any one
occurrence, and a total of $2,000,000 per
involved aircraft for each occurrence,
except that Canadian charter air taxi
operators operating aircraft of more
than 30 seats or 7,500 pounds maximum
cargo payload capacity, and a maximum
authorized takeoff weight on Wheels not
greater than 35,000 pounds shall
maintain coverage for those aircraft of
$20,000,000 per involved aircraft for each
occurrence.

(2) Canadian charter air taxi operators
engaging in passenger charter air service
under part 294 of this chapter shall, in
addition to the coverage required in
paragraph (d)(1) of this section, maintain
aircraft accident liability coverage for
bodily injury to or death of aircraft
passengers, with a minimum coverage of
$75,000 for any one passenger and a
total per involved aircraft for each
occurrence of $75,000 times 75 percent of
the total number of passenger seats
installed in the aircraft.

(e) Notwithstanding paragraphs (b),
(c) and (d) of this section, the carrier
may be insured for a combined single
limit of liability for each occurrence. The
combined single-limit coverage must be
not less than the combined required
minimums for bodily injury and property
damage coverage plus, if the aircraft is
used in passenger service, the required
total passenger coverages stipulated in
paragraph (b) of this section for U.S. and
foreign direct air carriers and commuter
carriers, paragraph (c) of this section for
U.S. air taxi operators, or paragraph (d)
of this section for Canadian charter air

taxi operators.1 The single-limit liability
policy for the required aircraft accident
liability coverage may be provided by a
single policy or by a combination of
primary and excess policies.

(  The liability coverage shall not be
contingent upon the financial condition,
solvency, or freedom from bankruptcy of
the carrier. The limits of the liability for
the amounts required by this part shall
apply separately to each occurrence.
Any payment made under the policy or
plan because of any one occurrence
shall not reduce the coverage for
payment of other damages resulting
from any other occurrence.

§205.6 [Amended]

13. In § 205.6(b)(2), remove the word
“CAB”.

§205.7 [Amended]

14. In § 205.7(a), remove the words
beginning, with “the Board’s Special
Authorities Division” through the end of
the first sentence, and add, in their
place, the words “the Department’s
Office of Aviation Analysis (or, for
Alaskan air taxi operators, to the
Department’s Alaska Field Office),
which 10-day notice period shall start to
run from the date such notice is actually
received at the Department”.

PART 206— CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY:
SPECIAL AUTHORIZATIONS AND
EXEMPTIONS

15. The heading of part 206 is revised
to read as set forth above.

16. The authority citation for part 206
is revised to read as follows:

Authority: 49 U.S.C. 1324,1373,1375,1386,
1396,1551.

17. Section 206.2 is revised to read as
follows:

§206J2 Exemption from schedule filing.

All air carriers are hereby exempted
from the requirements of the first
sentence of section 405(b) of the Act,
which provides that each air carrier
must periodically provide the
Department and the U.S, Postal Service
a listing of all of its regularly operated
aircraft schedules and schedule
changes, showing for each schedule the

1For example: the minimum single limit of
liability acceptable for any aircraft in air taxi
passenger service with 16 passenger seats would be
computed on the basis of limits set forth in
paragraph (c) as follows: 16 X .75 equals 12; 12 X
$75,000 equals $900,000; $900,000 plus $300,000
(nonpassenger liability per occurrence) plus
$100,000 (property damage per occurrence) equals
$1,300,000. The latter amount is the minimum in
which a single-limit liability policy may be written.
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points served and the departure and
arrival times.

18. Section 206.3 is revised to read as
follows:

§206.3 Transportation of newspersons by
all-cargo carriers.

Notwithstanding the provisions of
sections 401(a) and 403 of the Act and
part 221 of this chapter, an air carrier
holding a certificate of public
convenience and necessity for the
transportation of only property and mail
may provide transportation to persons
on regularly scheduled cargo flights for
the purpose of collecting data for
preparation of feature news, pictorial or
like articles provided that the
transportation is limited to the writer,
journalist, or photographer engaged in
the preparation of data for use in feature
news, pictorial, or like articles which are
to appear in newspapers or magazines,
or on radio or television programs and
which will publicize the regularly
scheduled cargo operations of the
carrier.

19. Section 206.4 is added to read as
follows:

§206.4 Exemption of air carriers for
military transportation.

Air carriers providing air
transportation pursuant to a contract
with the Department of Defense are
hereby exempted from section 403 of the
Act, and from part 221, §§ 207,4 and
208.32, of this chapter, with respect to
those services.

20. Section 206.5 is added to read as
follows:

§206.5 Small aircraft operations by
certificated carriers.

(a) A carrier holding an effective
certificate issued under section 401 of
the Act, when conducting operations
with small aircraft, is exempt from the
requirements of the Act as set forth in
subpart B of part 298 of this chapter,
except section 407 of the Act, and is
subject to the requirements set forth in
the following provisions of this chapter:

(1) Part 205, with the minimum
coverage requirements of § 205.5(b).

(2) Part 215,

(3) Part 298, subpart D, §8 298.30, and
298.38, and subpart H, and

(4) Part 298, subpart F, if the
certificated carrier conducts operations
with small aircraft only (a certificated
carrier conducting operations with both
small and large aircraft is subject only
to the reporting requirements contained
in part 241 of this chapter).

(b) If a certificated carrier, when
conducting operations with small
aircraft, provides foreign air
transportation that includes a segment
fo? which tariff filing is required and

another segment for which tariff filing is
not required, then for through service
over that routing the carrier has the
option of filing a tariff or charging the
sum of the applicable local rates, fares,
or charges. If the carrier files a tariff for
through service, it is not exempt from
section 403 or section 404(b) of the Act
for that air transportation.

PART 231— [REMOVED]
21. Part 231 is removed.

PART 232— [AMENDED]

22. The authority citation for part 232
is revised to read as follows:

Authority: 49 U.S.C. 1324,1375.

8§232.1, 232.2,232.3,232.4, 2325
[Amended]

23. In 88 232.1(a), 232.1(b)(4), 232.2(a),
232.3, 232.4(a), 232.4(c), and 232.5(a),
remove the word “Board” and add, in its
place, the word “Department”, and in
§ 232.1(b)(10), remove the word “CAB”
and add, in its place, the word “DOT".

PART 263— [REMOVED]
24, Part 263 is removed.

PART 288— [REMOVED]
25. Part 288 is removed.

PART 294— [AMENDED]

26. The authority citation for part 294
is revised to read as follows:

Authority: 49 U.S.C. 1324,1386.

27. Throughout part 294, remove the
word “Board” and add, in its place, the
word “Department”; remove the word
“Board’s” and add, in its place, the word
“Department’s”; remove the words
“Civil Aeronautics Board” and add, in
their place, the words “Department of
Transportation”; and remove the words
“Civil Aeronautics Board’s" and add, in
their place, the words “Department of
Transportation’s”.

28. Section 294.2(j) is revised to read
as follows:

§294.2 Definitions.
* t * * t

(j) Small aircraft means any aircraft
designed to have:

(1) A maximum passenger capacity of
not more than 30 seats and a maximum
payload capacity of not more than 7,500
pounds, and/or

(2) maximum authorized takeoff
weight on wheels not greater than 35,000
pounds.

§8294.3,294.20,294.22 [Amended]

29. In 88 294.3(d), 294.20(b), and
294.22(a)(2), remove the words “CAB
Form 263” or “CAB Forms 263” and add,

in their place, the words “OST Form
4523” or “OST Forms 4523" respectively

88 294.3 and 294.22 [Amended]

30. In 88 294.3(d) and 294.22(a)(2).
remove the word “CAB".

§§294.20,294.21,294.22 [Amended]

31. In § 294.20(b) 294.21(d),
294.21(e)(1), 294.22 introductory text, and
294.22(a) introductory text, remove the
words “CAB Form 294-A” or “Form 294-:
A” and add, in their place, the words
“OST Form 4505" or “Form 4505”.

§294.20 [Amended]

32. In § 294.20(b), remove the words
“Publications Services Division,
Washington, DC 20428" and add, in their
place, the words “Office of Aviation
Analysis, Regulatory Analysis
Division”.

8§ 294.20, 294.22, 294.21, 294.40
[Amended]

33. In the introductory text of
8§ 294.20 and 294.22, and in §§ 294.21(b)
and 294.40, remove the words “Bureau of
International Aviation, Regulatory
Affairs Division” and add, in their place,
the words “Office of Aviation Analysis.
Regulatory Analysis Division".

§294.21 [Amended]

34.In 294.21(e)(1), remove the words
“Regulatory Affairs Division, Bureau of
International Aviation”, and add, in
their place, the words “Office of
Aviation Analysis, Regulatory Analysis
Division”.

35. In §294.30, remove the word
“pboth” in paragraph (b) introductory
text, and revise paragraphs (b)(1) and
(b)(2) to read as follows:

§294.30 Scope of service and equipment
authorized.
% * * * *

b) * % @

(1)
no more than 30 seats and a maximum
payload capacity of no more than 7,500
pounds, and/or

(2) A maximum authorized takeoff
weight on wheels not greater than 35,000
pounds.

§294.33 [Amended]

36. In § 294.33, third paragraph,
remove the words "Rochester General
Aviation District Office, Rochester-
Monroe County Airport” and add, in
their place, the words “Flight Standards
District Office, 1 Airport Way”; and, in
the fourth paragraph, remove the words
beginning with "Chief, Flight
Standards,” through the end of the
sentence and add, in their place, the
words “Federal Aviation

A maximum passenger capacity of
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Administration, General Aviation
District Office, 1601 Lind Avenue, SW.,
Renton, Washington 98055.”.

36a. In § 294.33, the existing four
paragraphs of text are designated as
paragraphs (a) through (d).

§294.60 [Amended]

37. In § 294.60(a), remove the words
beginning with “CAB Form 433”, where
they appear the first time, through the
end of the paragraph and add, in their
place, the words “OST Form 4540 with
the Office of International Aviation,
Foreign Air Carrier Licensing Division.
OST Form 4540 may be obtained from
the Foreign Air Carrier Licensing
Division.”

PART 296— [Amended]

38. The authority citation for part 296
is revised to read as follows:

Authority: 49 U.S.C. 1301,1302,1324,1378,
1379,1386.

§296.3 [Amended]

39. In § 296.3, remove the word
“Board” and add, in its place, the words
“Department of Transportation or the
Civil Aeronautics Board”.

§296.20 [Amended]

40. In § 296.20, remove the word
“Board” and add, in its place, the word
“Department”.

PART 297— [Amended]

41. The authority citation for part 297
is revised to read as follows:

Authority: 49 U.S.C. 1324,1386.

42. Throughout part 297, remove the
word “Board” and add, in its place, the
word “Department”; remove the word
“Board’s” and add, in its place, the word
“Department’s”; remove the words
"Civil Aeronautics Board” and add, in
their place, the words “Department of
Transportation”; and remove the words
“Civil Aeronautics Board’s” and add, in
their place, the words “Department of
Transportation’s”.

§297.3 [Amended]

43. In §§ 297.3(a) and 297.3(b), remove
the words “air freight forwarder register
under part 296” and add, in their place,
the words “indirect cargo air carrier as
defined in part 296 of this chapter”.

44. In § 297.3(c), remove the word
"Board” and add, in its place, the words
“Department of Transportation or the
Civil Aeronautics Board”.

§297.10 [Amended]

45. In § 297.10(a)(5), the word
“interstate” is revised to read
“interstate”.

§297.20 [Amended]

46. In § 297.20(a), remove the words
“Director, Bureau of International
Aviation" and add, in their place, the
words "Director, Office nf Aviation
Analysis”.

§8297.20,297.22,297.24 [Amended]

47. In §] 297.20(b), 297.22(a), 297.24(a),
and 297.24(b), remove the words “CAB
Form 297A” or “Form 297A” and add, in
their place, the words “OST Form 4506”
or “Form 4506”.

§8297.20,297.21,297.24 [Amended]

48. In §-297.2Q(b), 297.21, and
297.24(a), remove the words “Bureau of
International Aviation, Regulatory
Affairs Division” and add, in their place,
the words “Office of Aviation Analysis,
Regulatory Analysis Division”.

§297.20 [Amended]

49. In § 297.20(b), remove the words
“Civil Aeronautics Board, Publications
Services Division, Washington, DC
20428” and add, in their place, the words
“Regulatory Analysis Division”.

PART 298— [AMENDED]

50. The authority citation for part 298
is revised to read as follows:

Authority: 49 U.S.C. 1301,1324,1371,1374,
1377,1386,1388,1389.

51. Throughout part 298, remove the
word “Board” (except in § 298.3(a)(2))
and add, in its place, the word
"Department”; remove the word
“Board’s” and add, in its place, the word
“Department’s”; remove the words
“Civil Aeronautics Board" (except
where they occur in § 298.60(a)) and
add, in their place, the words
“Department of Transportation”; and
remove the words “Civil Aeronautics
Board’s” (except where they occur in
§ 298.64(e)) and add, in their place, the
words “Department of

197

Transportation’s”.

§§ 298.21, 298.11, 298.30, 298.31
[Amended]

52. In the heading for part 298, the
heading for § 298.21, and §§ 298.11
introductory text, 298.11(c) introductory
text, 298.30(a), and 298.31, after the
words “air taxi” or “air taxi operators”,
add the words “and commuter air
carrier" or “and commuter air carriers”,
respectively.

§8§ 298.3, 298.4, 298.5, 298.11, 298.21,
298.23, 298.24, 298.30, 298.37, 298.38
[Amended]

53. In the heading for § 298.5 and
8§ 298.3(b), 298.4, 298.5, 298.11
introductory text, 298.11(b), 298.11(c)(3),
298.11(d), 298.21(b), 298.21(c)(I)(v),
298.21(c)(I)(vi), 298.23(a) introductory

text, 298.24 introductory text, 298.30(b),
298.35, 298.37, and 298.38, after the
words “air taxi operator” or “air taxi”,
add the words "or commuter air
carrier”; after the words “air taxi
operators”, add the words “or commuter
air carriers”.

54. In § 298.1, the last sentence is
revised to read as follows:

§298.1 Applicability of part

* * * This part also establishes
reporting requirements for commuter air
carriers and small certificated air
carriers.

§298.2 [Amended]

55. In § 298.2(e-l), remove the number
“413” and add, in its place, the number
“418”.

56. In § 298.2(f), the word "tips” is
revised to read "trips".

§298.3 [Amended]

57. In § 298.3(a)(2), remove the word
“Board” and add, in its place, the words
“the Department or the CAB”.

58. In § 298.3(a)(4), remove the words
“Subpart E of this part” and add, in their
place, the words "Part 205 of this
chapter”.

§§298.3,298.11,298.21 [Amended]

59. In §8§ 298.3(a)(5), 298.11(b)(2), and
298.21(c)(4)(iii), remove the word “CAB”
where it occurs in “CAB Agreement
18900”; remove the words “CAB Form
263” and add, in their place, the words
“OST Form 4523”.

§§298.3,298.21,298.23 [Amended]

60. In 88 298.3(a)(5), 298.21(c)(1)
introductory text and footnote 6,
298.21(c)(4), and 298.23(b), remove the
words “CAB Form 298-A” or “CAB
Form 298-A (Rev.)”, and add, in their
place, the words “OST Form 4507”.

§298.4 [Amended]

61. In § 298.4, remove the words
“Secretary of the Board” and add, in
their place, the words "Director, Office
of Aviation Analysis”.

§298.5 [Amended]

62. In § 298.5, .remove the words “On
or after January 9,1978, any” and add, in
their place the word "Any”.

§298.11 [Amended]

63. In 8§ 298.11(b)(2), remove the words
"Subpart G of this part” and add, in
their place, the words "part 203 of this
chapter”.

64. In § 298.11(d), before the words
"air carriers” where they appear for the
first time in the paragraph, add the word
"certificated”.
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§298.21 [Amended]

65. In § 298.21(a), remove the words
“Director of the Bureau of Pricing and
Domestic Aviation” and add, in their
place, the words “Director, Office of
Aviation Analysis".

66. The introductory text of § 298.21(c)
is revised to read as follows:

§298.21 Filing for registration by air taxi
operators and commuter air carriers.
* * * * *

(c) Registration by all commuter air
carriers, and by those air taxi operators
with a mailing address in any U.S. State
or Territory except Alaska, shall be
accomplished by filing with the
Department’s Office of Aviation
Analysis (or with the Department’s
Alaska Aviation Field Office, 222 West
Seventh Street, Box 27, Anchorage,
Alaska 99513, for air taxi operators that
are not also commuter air carriers and
that have a mailing address in the State
SfAlfska) the*follgwing:

§298.21 [Amended]

67. In § 298.21(c)(1) introductory text,
remove the words “ ‘Air Taxi Operator
and Commuter Air Carrier Registration
and Amendments Under part 298 of the
Economic Regulations of the Civil
Aeronautics Board’ ”.

68. In §8§ 298.21(c)(1), footnote 6 and
298.21(c)(4), remove the words
“Publications Services Section, Civil
Aeronautics Board, Washington, DC
20428 or “Publications Services
Division, Civil Aeronautics Board,
Washington, DC 20428 and add, in their
place, the words “Office of Aviation
Analysis, Regulatory Analysis
Division”.

69. In § 298.21(c)(2), remove the word
“8§298.41(b)" and add, in its place« the
words “part 205 of this chapter".

70. Section 298.21(d) is revised to read
as follows:

§298.21 Filing for registration by air taxi
gpera'iors agd corpmutir air carriers.

(d) No air taxi operator shall provide
scheduled passenger service at an
eligible point unless it has registered
with the Department as a commuter air
carrier and has been found by the
Department to be fit, willing, and able to
conduct such service.

* * * * *

§298.22 [Amended]

71. In § 298.22, the word "retrun” is
revised to read “return”.

§298.23 [Amended]

72. In § 298.23(b), remove the words
“Bureau of Domestic Aviation" and add,

in their place, the words “Office of
Aviation Analysis".

73. In § 298.23(b), remove the words
“Board’s Field Office,” and add, in their
place, the words “Department’s Alaska
Aviation Field Office, 222 West Seventh
Avenue,".

§298.34 [Removed and reserved]

74. Section 298.34 is removed and
reserved.

75. Section 298.35 is revised to read as
follows:

§298.35 Limitations on carriage of mail.
An air taxi operator or commuter air
carrier is not authorized to carry mail
except pursuant to contract with the
Postal Service entered into pursuant to
section 5402 of the Postal
Reorganization Act (39 U.S.C. 5402).

§298.36 [Amended]

76. In § 298.36(a), remove the word
“operating".

77. In § 298.36, paragraph (c) is
redesignated paragraph (d), and a new
paragraph (c) is added to read as
follows:

§298.36 Limitation on use of business
name.
* * *

(c) Commuter air carriers are subject
to the provisions of part 215 of this
chapter with regard to the use and
change of air carrier names.

§298.37 [Amended]

78. In § 298.37, remove the words
“subpart E" and add, in their place, the
words “part 205 of this chapter”.

Subpart E— [Removed and reserved]

79. In part 298, subpart E consisting of
§8§ 298.41-298.45 is removed and
reserved.

§298.60 [Amended]

80. In § 298.60(a), remove the words
“Civil Aeronautics Board" and add, in
their place, the words “Department's
Research and Special Programs
Administration (RSPA)”,

§§ 298.60, 298.61, 298.63, 298.64, 298.65
[Amended]

81. In 88§ 298.60(a), 298.60(b), 298.60(d),
298.60(e), 298.61(a), 298.61(g), 298.63(a),
298.64(a), and 298.65(a), remove the
word “CAB” and add, in its place, the
word “RSPA".

8§ 298.60,298.65,298.66 [Amended]

82. In 88§ 298.60(b), 298.65(b)
introductory text, 298.66(a), and
298.66(b), remove the word
“Comptroller” and add, in its place, the
words “Airline Statistics".

§298.60 [Amended]

83. In § 298.60(c), remove the number
“4123" and add, in its place, the number
“4125"; and remove the words "Aviation
Information Management" and add, in
their place, the words “Airline
Statistics”.

84. In § 298.60(e), remove the number
“426-8847" and add, in its place, the
number “366-9847".

§298.61 [Amended]

85. In § 298.61(g), remove the words
“Comptroller, Civil Aeronautics Board,
Washington, DC 20428” and add, in their
place, the words "Director, Office of
Airline Statistics, Department of
Transportation, Washington, DC 20590".

86. At the end of § 298.61, remove the
OMB control number “3204-0009” and
add, in its place, the number “2136-
0009”.

§8298.63,298.64,298.65 [Amended]

87. In 8§ 298.63(c), 298.64(e) and
298.65(a), remove the words “the Board’s
Information Management Division" or
“the Civil Aeronautics Board’s
Information Management Division" or
“the Board’s Office of Comptroller" and
add, in their place, the words “RSPA’s
Office of Airline Statistics".

Subpart |- [Removed]

88. In part 298, subpart | consisting of
§§298.90-298.100 is removed.

PART 302— [AMENDED]

89. The authority citation for part 302
is revised to read as follows:

Authority: 5 U.S.C. 551 et seq,, 39 U.S.C.
5402; 42 U.S.C., 4321, 49 U.S.C. subtitle 1,1301,
1302,1324,1371,1372,1373,1374,1376,1382,
1471,1481,1482,1485; Reorganization Plan
No. 3 of 1961, 75 Stat. 837, 26 FR 5989.

90. Section 302.10a is added to read as
follows:

§302.10a Participation of air carrier
associations in Department proceedings.

(a) An association composed entirely
or in part of direct air carriers may
participate in any proceedings of the
Department to which the Department’s
procedural regulations apply only if:

(1) The issues substantially affect the
property or financial interests of the
association as opposed to an interest
derivative from its members;

(2) The association acts as a conduit
to the Department of factual information
gathered from the members, as
distinguished from presentation of
opinions or positions on issues; or

(3) The association represents
members that are identified in any
documents filed with the Department,
and that have specifically authorized the
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positions taken by the association in
that proceeding. The specific
authorizions may be infMaaal and
evidence of them shall be provided only
upon request of the Department.

(b) Upon motion of any interest
person or upon it own initiative, the
Department may issue an order
requiring an association to withdraw
from a case on the ground of significant
divergence of interest or position within
the association.

Part 302, Appendix A— [Amended]

§372.24 [Amended]

96. In § 372.24(c), remove the words
“appendix Bi attached to this part
372”and add, in their place, the words”
appendix A to this part”; and remove
footnote 1.

§372.28 [Amended]

97. In § 372.28, footnote 2 is
redesignated footnote 1.

98. The introductory text of § 372.30(a)
is revised to read as follows:

§372.30 Application.
(a) Application. Any person desiring

91.  In part 302 Appendix A—Index to t0 Operate as an overseas military

Rules of Practice, under the heading
“PARTIES”, a new listing is added to
read as follows:

"Participation by Air Carri-
er Associations.

§ 302.10(a)”

PART 372— [AMENDED]

92. The authority citation for part 372
is revised to read as follows:

Authority: 49 U.S.C. 1301,1324,1371,1372,
1377,1386.

93. Throughout part 372, remove the
word “Board” and add, in its place, the
word “Department”; remove the word
“Board’s” and add, in its place, the word
“Department’s”; remove the words
"Civil Aeronautics Board” (except
where they occur in § 372.30(a) (8) and
(9)) and add, in their place, the words
“Department of Transportation”; and
remove the words "Civil Aeronautics
Board’s” and add, in their place, the
words "Department of

Transportation’s

94. Section 372.20 is revised to read as
follows:

§372.20 Requirement of operating
authorization.

No person shall engage in air
transportation as an overaes military
personnel charter operator by
organizing, providing, selling, or offering
to sell, soliciting, or advertising an
overseas military personnel charter or
charters unless there is in force an
operating authorization issued pursuant
to § 372.31 authorizing such person to
engage in such transportation.

95. Section 372.24(b) is revised to read
as follows:

§372.24 Surety bond, depository
agreement, escrow agreement.

(b) As used in this section, the term
bank means a bank insured by the
Federal Deposit Insurance Corporation.
* * * * *

personnel charter operator may apply to
the Department for an appropriate
operating authorization. Contact the
Office of Aviation Analysis, Regulatory
Analysis Division, for filing instructions.
The application shall be certified by a
responsible official of such person and
shall contain the following information:

§372.30 [Amended]

99. In § 372.30(a), footnote 3 is
removed.

100. In § 372.30(a)(8) and 372.30(a)(9),
after the words “Civil Aeronautics
Board” add the words “or the
Department of Transportation”.

101. In § 372.30(a)(13), footnote 4 is
redesignated footnote 2; and, in newly
redesignated footnote 2, the last
sentence is removed.

102. A new appendix A is added to
part 372 to read as follows:

Appendix A to Part 372—Overseas
Military Personnel Charter Operator’s
Surety Bond Under Part 372 of the
Special Regulations of the Department
of Transportation (14 CFR Part 372)

Know all men by these presents, that we
(name of charter operator)
of (address) as Principal
hereinafter called “Principal”), and
(name of surety) a

corporation created and existing under the
laws of the State of____ (State)
as Surety (hereinafter called “Surety”) are
held and firmly bound unto the United States
of America in the sum of
(see | 372.24(a), 14 CFR Part 372) for which
payment, well and truly to be made, we bind
ourselves and our heirs, executors,
administrators, successors, and assigns,
jointly and severally firmly by these presents.

Whereas Principal is an overseas military
personnel charter operator pursuant to the
provisions of Part 372 of the Department’s
Special Regulations and other rules and
regulations of the Department relating to
security for the protection of charter
participants, and has elected to file with the
Department of Transportation such a bond as
will insure financial responsibility with,
respect to all monies received from charter
participants for services in connection with
overseas military personnel charters to be
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operated subject to Part 372 of the
Department’s Special Regulations in
accordance with contracts, agreements, or
arrangements therefor, and

Whereas this bond is written to assure
compliance by Principal as an authorized
charter operator with Part 372 of the
Department’s Special Regulations, and other
rules and regulations of the Department
relating to security for the protection of
charter participants, and shall inure to the
benefit of any and all charter participants to
whom Principal may be held legally liable for
any damages herein described.

Now, therefore, the condition of this
obligation is such that if Principal shall pay
or cause to be paid to charter participants
any sum or sums for which Principal may be
held legally liable by reason of Principal’s
failure faithfully to perform, fulfill and carry
out all contracts, agreements, and
arrangements made by Principal while this
bond is in effect with respect to the receipt of
moneys from charter participants, and proper
disbursement thereof pursuant to and in
accordance with the provisions of Part 372 of
the Department’s Special Regulations, then
this obligation shall be void, otherwise to
remain in full force and effect.

The liability of Surety with respect to any
charter participant shall not exceed the
charter price paid by or on behalf of such
participant.

The liability of Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penalty (face amount) of the
bond, but in no event shall Surety’s
obligation hereunder exceed the amount of
said penalty.

Surety agrees to furnish written notice to
the Office «I Aviation Analysis, Department
of Transportation, forthwith of all suits or
claims made and judgments rendered, and
payments made by Surety under this bond.

This bond shall cover die following
Charters: *

Surety company’s bond No. —----------------- —
Date of flight departure
Place of flight departure
This bond is effective on the day of
,199 | 12:.01 a.m., standard time

at the address of Principal as stated herein

and as hereinafter provided. Principal or
Surety may at any time terminate this bond
by written notice to: “Regulatory Analysis
Division (P-57), Office of Aviation Analysis,
U.S. Department of Transportation,
Washington, DC 20590, such termination to
become effective thirty (30) days after the
actual receipt of said notice by the
Department. Surety shall not be liable
hereunder for the payment of any damages
hereinbefore described which arise as a
result of any contracts, agreements,
undertakings, or arrangements for the
supplying of transportation and other
services made by Principal after the
termination of this bond as herein provided,
but such termination shall not affect the

1These data may be supplied in an addendum
attached to the bond; however, all pages are to bear
the Surety's seal.
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liability of the bond hereunder for the
payment of any damages arising as a result of
contracts, agreements, or arrangements for
the supplying of transportation and other
services made by Principal prior to the date
that such termination becomes effective.
Liability of Surety under this bond shall in all
events be limited only to a charter participant
or charter participants who shall within sixty
(60) days after the termination of the
particular charter described herein give
written notice of claim to the charter operator
or, if it is unavailable, to Surety, and all
liability on this bond shall automatically
terminate sixty (60) days after the
termination date of each particular charter
covered by this bond except for claims made
in the time provided herein.

In witness whereof, the said Principal and
Surety have executed this instrument on the
—————— —day of--------—---- 199

PRINCIPAL

Name —
By: Signature and title
Witness —

SURETY

Name
By: Signature and title
Witness

Only corporations may qualify to act as
surety and they must meet the requirements
set forth in § 372.24(c) of Part 372.

PART 399— [AMENDED]

103.
continues to read as follows:

Authority: 49 U.S.C. 1301,1302,1305,1324,
1371,1372,1373,1374,1375,1376,1377,1378,
1379,1381,1382,1384,1386,1461,1481,1482.
1502 and 1504, unless otherwise noted.

The authority citation for part 399

§399.110. [Removed and reserved]
104. Section 399.110(e) is removed and
reserved.

Issued in Washington, DC, on August 20.
1992.

Jeffrey N. Shane,
Assistant Secretaryfor Policy and
International A ffairs.
Appendix

Note: This appendix will not appear in the
Code of Federal Regulations
BILLING CODE 4910-62-M
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© AGENCY DISPLAY OF ESTIMATED BURDEN
The public reporting burden for this collection of information is estimated to average 30 minutes per response. If

US.Department of you wish to comment on the accuracy of the estimate or make suggestions for reducing this burden, please
Transportation direct your comments to DOT and OMB at the following addresses:
Office of the Secretary U.S. Department of Transportation Office of Management and Budget
ofTransportation Office of Aviation Analysis, P-57 Office* of Information and Regulatory Affairs

400 7th Street, SW and Paperwork Reduction Project 2106-0030

Washington, DC 20590 Washington, DC 20503

OMB No. 2106-0030 Expires 12-31-94

U.S. AIR CARRIERS
CERTIFICATE OF INSURANCE

POLICIES OF INSURANCE FOR AIRCRAFT ACCIDENT BODILY INJURY
AND PROPERTY DAMAGE LIABILITY

FILING INSTRUCTIONS: File an original of this form with the Regulatory Analysis Division, P-57, Office of Aviation Analysis, Department of Transportation.
400 7th Street, S.W., Washington, D.C. 20590.

(Please type Information, except signatures.)

THIS CERTIFIES THAT:

(Nam™ of msurer)

has issued @policy or policies of Aircraft Liability Insurance to

(Name and address ol Insured U.S. Air Carrier)

effective from until ten (10) days after written notice from the insurer or carrier of the intent to
terminate coverage is received by the Department of Transportation.

NOTE: Part 205 of the Department’s Regulations does not allow for a predetermined termination date, and a certificate showing such a date
is unacceptable.

1. The Insurer (Check One):

G is licensed to issue aircraft insurance policies in the United States;

O is licensed or approved by the government o f to issue aircraft insurance policies; or

D isan approved surplus line insurer in the State(s) of

2. The insurer assumes, under the policy or policieslisted below, aircraft accident liability insured to minimums at least equal to the
following during operation, maintenance, or use of aircraft in “air transportation” as that term is defined in the Federal Aviation Act
(Complete applicable sectlon(s) below):

A.  U.S. AIR TAXI OPERATORS WITH PART 298 AUTHORITY ONLY

The aircraft covered by this policy are SMALL AIRCRAFT (i.e., with 60 or fewer passenger seats or with a maximum payload
capacity of 18,000 pounds or less). (Check separate or combined coverage as appropriate):

0O Separate Coverages: ) -
Minimum Limit

Policy No, Type of Liability Each Person Each Occurrence
" Bodily Injury Liability
(Excluding Passengers) $ 75,000 $300,000
Passenger Bodily Injury Liability $ 75,000 $75,000 x 75% of total

number of passenger
seats installed in the
aircraft.
- Property Damage $100,000

G combined Coverage: This combined coverage is dsingle limit of liability for each occurrence at least equal to the required
minimums stated above for bodily injury (excluding passengers), property damage, and passenger bodily injury

Policy No. - P Amount of Coverage 1

G This policy covers CARGO operations only and excludes passenger liability insurance.

OST Fonn 6410
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U.S. COMMUTER ANO CERTIFICATED AIR CARRIERS OPERATING SMALL AIRCRAFT

The aircraft covered by this policy are SMALL AIRCRAFT (Le., with 60 of fewer passenger seats or with a maximum payload
capacity of 18,000 pounds or less). (Check separate or combined coverage as appropriatef.

N Inimmum imit
Q Separate Coverages: Mini Limi

Policy No. Type of Liability Each Person Each Occurrence

Combined Bodily Injury (Excluding Passengers other
than cargo attendants) and Property Damage Liability $300,000 $2,000,000

Passenger Bodily Injury Liability $300,000 $300,000 x 75% of total

number of passenger seats
installed in the aircraft.

O Combined Coverage: This combined coverage is a single limit of liability for each occurrence at least equal to the required
minimums stated above for bodily injury (excluding passengers), property damage, and passenger bodily injury.
Policy No. Amount of Coyerage

D this policy covers CARGO operations only and excludes passenger liability insurance

U.S. CERTIFICATED AIR CARRIERS OPERATING LARGE AIRCRAFT

The aircraft covered by this policy are LARGE AIRCRAFT (i.e., with more than 60 passenger seats or with a maximum payload
capacity of more than 18,000 pounds). (Check separate or combined coverage as appropriate):

0O Separate Coverages: Minimum Limit

Policy No. Type of Liability Each Person Each Occurrence

Combined Bodily Injury (Excluding Passengers other
than cargo attendants) and Property Damage Liability $300,000 $20,000,000

Passenger Bodily Injury Liability $300,000 $300,000 x 75% of total

number of passenger seats
installed in the aircraft.

O Combined Coverage: This combined coverage is a single limit of liability for each occurrence at least equal to the required
minimums stated above for bodily injury (excluding passengers), property damage, and passenger bodily injury.

Policy No. Amount of Coverage

D this policy covers CARGO operations only and excludes passenger liability insurance.

3. The policy or policies listed in this certificate insure(s) (Check One): Make and Model FAA or Foreign Flag
0 Operations conducted with all aircraft operated by the Insured Registration No.
(o)) Operations conducted with the following types of aircraft:

C | Operations with the following aircraft: (use additional page if NEcessary)
4. Each policy listed in this certificate meets or exceeds the requirements in 14 CFR Part 205.

(Name of Insurer) (Name of Broker, If applicable)

(Address) (Address)

(City, State, Zip Code) (City, State, Zip Code)

Contact (person who can verify the effectiveness of the coverage) <Officer or authorized representative)

/

(Area Code, Phone Number) (Area Code, FAX Number)

/

(Area Code, Phone Number) (Area Code, FAX Number)

(Signature, it applicable) (Signature)

(Date) (Date)

tS f«H t—Mform-2
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© AGENCY DISPLAY OF ESTIMATED BURDEN
The public reporting burden for this collection of information is estimated to average 30 minutes per response. If

ULSDepartment of you wish to comment on the accuracy of the estimate or make suggestions for reducing this burden, please direct
Transportation your comments to DOT and OMB at the following addresses:
Officeof me Secretary U.S. Department of Transportation Office of Management and Budget
ofiansportafion Office of Aviation Analysis, P-57 Office of Information and Regulatory Affairs

400 7th Street, SW and Paperwork Reduction Project 21064)030

Washington, DC 20590 Washington, DC 20503

OMB No. 2106-0030 Expires 12-31-94

FOREIGN AIR CARRIERS CERTIFICATE OF INSURANCE

POLICIES OF INSURANCE FOR AIRCRAFT ACCIDENT BODILY INJURY AND PROPERTY DAMAGE LIABILITY
FILING INSTRUCTIONS: File an original of this form with the Regulatory Analysis Division, P-57, Office of Aviation Analysis, Department of Transportation,
400 7th Street, S.W,, Washington, D.C. 20590.

(Phase type Information, except signatures.)

THIS CERTIFIES THAT:

thameol’ Insurer)

has issued a policy or policies of Aircraft Liability Insurance to

(frame and address of insured Foreign Air Carrier)

effective from until ten (TO) days after written notice from the insurer or carrier of the intent to
terminate coverage is received by the Department of Transportation.

NOTE: Part 205 of the Department's Regulations does not allow for a predetermined termination date, and a certificate showing such a date is unacceptable.
1. The Insurer (Check One):

O is licensed to issue aircraft insurance policies in the United States;

O is licensed or approved by the government of _ to issue aircraft Insurance policies; or

0 isan approved surplus line insurer in the Statefs) of

2. The insurer assumes, under the policy or policies listed below, aircraft accident liability insured to minimums at least equal to the
following during operation, maintenance, or use of aircraft in “foreign air transportation” as that term is defined in the Federal Aviation
Act (Complete applicable section(s) below):

A. CANADIAN CHARTER AIR TAXI OPERATORS WITH PART 294 AUTHORITY ONLY
The aircraft covered by this policy have: (1) 30 or fewer passenger seats and a maximum payload capacity of 7,500 pounds or less; and/or
(2) a maximum authorized takeoff weight on wheels of no more than 35,000 pounds. (Check separate or combined coverage as appropriate):

O Separate Coverages: Minimum Limit

Policy No. Type of Liability Each Person Each Occurrence

Combined Bodily Injury (Excluding Passengers other
than cargo attendants) and Property Damage Liability $75,000 $2,000,000 *(See Note)

Passenger Bodily Injury Liability $75,000 $75,000 x 75% of total
number of passenger seats
installed In the aircraft.

0 combined Coverage: This combined coverage is a single limit of liability for each occurrence at least equal to the required
minimums stated above for bodily injury (excluding passengers), property damage, and passenger bodily injury.

Policy No. Amount of Coverage '

0 This policy covers CARGO operations only and excludes passenger liability insurance.

*NOTE: If the aircraft covered by this policy have more than 30 passenger seats or more than a maximum payload capacity of 7,500
pounds, the minimum limit per occurrence shall be $20,000,000.

OST Form 6411
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B. FOREIGN AIR CARRIERS OPERATING SMALL AIRCRAFT

The aircraft covered by this policy are SMALL AIRCRAFT (i.e., with 60 or fewer passenger seats or with a maximum payload
capacity of 18,000 pounds or less). (Check separate or combined coverage as appropriate):
G Separate Coverages: Minimum Limit

Policy No. Type of Liability

Each Person Each Occurrence

Combined Bodily Injury (Excluding Passengers other
than cargo attendants) and Property Damage Liability

$300.000 $2,000,000
Passenger Bodily Injury Liability $300,000 $300,000 x 75% ot total
number of passenger seats
installed in the aircraft
G combined Coverage: This combined coverage is a single limit of liability for each occurrence at least equal to the required
minimums stated above for bodily injury (excluding passengers), property damage, and passenger bodily injury.
Policy No.. Amount of Coverage.

G This policy covers CARGO operations only and excludes passenger liability insurance.

C. FOREIGN AIR CARRIERS OPERATING LARGE AIRCRAFT

The aircraft covered by this policy are LARGE AIRCRAFT (i.e., with more than 60 passenger seats or with a maximum payload
capacity of more than 16,000 pounds). (Check separate or combined coverage as appropriatef.

G Separate Coverages:

Minimum Limit
Policy No. Type of Liability Each Person Each Occurrence

Combined Bodily Injury (Excluding Passengers other
than cargo attendants) and Property Damage Liability $300,000

$20,000,000
Passenger Bodily Injury Liability

$300,000 $300,000 x 75% of total

number of passenger seats
installed In the aircraft.
G combined Coverage: This combined coverage is a single limit of liability for each occurrence at least equal to the required
minimums stated above for bodily injury (excluding passengers), property damage, and passenger bodily injury.
Policy No. Amount of Coverage.

G Tthis policy covers CARGO operations only and excludes passenger liability insurance.

3. The policy or policies listed in thi3 certificate insure(s) (Check One): Make end Model FAA or Foreign Flag
. . ) Registration No.
G Operations conducted with all aircraft operated by the Insured
Q Operations conducted with the following types of aircraft:
G Operations With the fO”OWing aircraft: (Use additional page if necessary)
4

. Each policy listed in this certificate meets or exceeds the requirements in 14 CFR Part 205.

(Name ot Insurer)

IName of Broker, It applicable)

(Address) (Address)

(City. State. Zip Code) (City, State, Zip Code)

Contact (person who can verity the effectiveness ot the coverage) (Officer or authorized representative)

/

(Area Code. Phone Number) (Area Code, FAX Number)

(Area Code, Phone Number) (Area Code, FAX Number)

(Signature. it applicable) (Signature)
(Date) (Date)

[FR Doc. 92-20422 Filed 9-1-92; 8:45 am]
BILLING CODE 4510-42-C
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 25

[Docket No. R-92-1499; FR-2801-C-05]
RIM2501-AB01

Mortgagee Review Board; Correction

AGENCY: Office of the Secretary, HUD,
action: Final rule; correction.

SUMMARY: On August 18,1992 (57 FR
37085), the Department published in the
Federal Register, a notice that corrected
a final rule published on July 13,1992 (57
FR 31048), that made comprehensive
changes in the Department of Housing
and Urban Development’s Mortgagee
Review Board (Board) procedures. The
purpose of this document is to correct an
additional error published in the August
18 correction.

EFFECTIVE DATE: August 12,1992.

FOR FURTHER INFORMATION CONTACT:
For discussion of legal issues or matters
of regulatory interpretation: Emmett N.
Roden Ill, Assistant General Counsel.
Inspector General and Administrative
Proceedings Division, Department of
Housing and Urban Development, room
10251, 451 Seventh Street, SW.,
Washington, DC 20410. Telephone (202)
608-3200.

For programmatic issues: William
Heyman, Director, Office of Lender
Activities and Land Sales Registration,
Department of Housing and Urban
Development, room 9146, 451 Seventh
Street, SW., Washington, DC 20410.
Telephone (202) 708-1824. (These are not
toll-free numbers.)

SUPPLEMENTARY INFORMATION:
Accordingly, in FR Doc. 92-19586, the
correction document published in the
Federal Register on August 18,1992 (57
FR 37085), is corrected to read as
follows:

On page 37085, item 8, in the middle
column, is corrected to read, “On page
31052, in § 25.5(c)(3), correct the first
sentence to read, * * * HUD will not
endorse any mortgage originated by the
suspended mortgagee * * ' ’”

Dated: August 28,1992.
Grady ). Norris,
Assistant General Counselfor Regulations.
[FR Doc. 92-21133 Filed 9-1-92; 8:45 am]

SILLING CODE 4210-32-11

Office of the Assistant Secretary for
Fair Housing and Equal Opportunity

24 CFR Part 135
[Docket No. R-92-1607; FR-329G-F-01J
RUN 2529-AA57

Employment Opportunities for
Businesses and Lower Income
Persons in Connection with Assisted
Projects; Technical Amendments

agency: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity. HUD.

action: Final rule.

Summary: Section 3 of the Housing and
Urban Development Act of 1968 (12
U.S.C. 1701u) (section 3) contains certain
requirements governing the J
Department’s administration of
programs providing direct financial
assistance to both public and private
recipients. This rule amends the
Department’s section 3 regulations at 24
CFR part 135 to conform these
regulations to statutory amendments
made to section 3 by the Housing and
Community Development Act of 1974
and the Housing and Community
Development Act of 1980.

The amendments to part 135 made by
this final rule revise only those sections
of part 135 which contain obsolete
terminology or language that is
inconsistent with the 1974 and 1980
changes made to section 3.
effective date: October 2,1992.

FOR FURTHER INFORMATION CONTACT:
Maxine B. Cunningham, Office of Fair
Housing Assistance and Voluntary
Programs, Section 3 Compliance
Division, room 5232, Department of
Housing and Urban Development, 451
Seventh Street, SW,, Washington. DC
20410, telephone (202) 708-2251. This
number has TDD capabilities. (The
number is not toll-free.)
SUPPLEMENTARY INFORMATION:

I. Background

Section 3 of the Housing and Urban
Development Act of 1968 (section 3)
contains certain requirements governing
the Department’s administration of
programs providing direct financial
assistance to both public and private
recipients. Since its enactment, section 3
has been amended by the Housing and
Urban Development Act of 1969 (the
1969 Act), the Housing and Community
Development Act of 1974 (the 1974 Act),
and the Housing and Community
Development Act of 1980 (the 1980 Act).

As amended, section 3 now provides
that in the administration of programs
providing direct financial assistance,
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including community development block
grants, in aid of housing, urban planning,
development, redevelopment or
renewal, and public or community
facilities, and new community
development, the Secretary of HUD
shall:

(1) Require, in consultation with the
Secretary of Labor, that to the greatest extent
feasible, opportunities for training and
employment arising in connection with the
planning and carrying out of any project
assisted under any such program be given to
lower income persons residing within the unit
of local government or the metropolitan area
(or nonmetropolitan county), as determined
by the Secretary, in which the project is
located; and

(2) Require, in consultation with the
Administrator of the Small Business
Administration, that to the greatest extent
feasible contracts for work to be performed
in connection with any such project be
awarded to business concerns, including but
not limited to, individuals or firms doing
business in the field of planning, consulting,
design, architecture, building construction,
rehabilitation, maintenance, or repair, which
are located in or owned in substantial part by
persons residing in the same metropolitan
area (or nonmetropolitan county), as the
project.

The Department’s regulations at 24
CFR part 135, which implement section
3, have not been amended substantively
since their original adoption in 1973, and
therefore fail to reflect the changes
made to section 3 by the 1974 Act and
the 1980 Act. (The part 135 regulations,
however, do incorporate the changes
made to section 3 by 1969 Act.) The
Department currently is in the process of
preparing a rule that will implement
comprehensive amendments to the part
135 regulations. The comprehensive rule
will request public comment on the
amendments, and any public comments
received on this rule will be taken into
consideration in the development of a
final rule amending part 135.

The amendments to be made by the
comprehensive rule will reflect changes
in the Department’s programs that are
subject to section 3, and make a number
of revisions directed to facilitating
compliance with section 3. However,
this rule is still in the development
stage, and the Department anticipates
additional time delay before issuance of
this rule. Because the Department
currently requires an appropriate
regulatory basis for implementation of
enforcement procedures with respect to
section 3, the Department has decided to
issue this technical amendment rule
which revises only those sections of the
part 135 regulations that contain
obsolete terminology or language
inconsistent with amended section 3.



The specific amendments made by this
rule are set forth below.

Il. Technical Amendments
Section 135.1

Section 135.1, which describes the
purpose and scope of part 135, is revised
to remove obsolete statutory language.

Section 135.5

In § 135.5, which defines certain terms
used in part 135, the definition of “lower
income resident” is revised to remove
reference to “Standard Metropolitan
Statistical Area” and "SMSA,” and to
replace them with the current
terminology— “Metropolitan Statistical
Area” and “MSA,” respectively.

Section 135.10

Section 135.10 is revised to reflect the
correct title for the Assistant Secretary
referred to in this section—which is the
Assistant Secretary for Fair Housing
and Equal Opportunity.

Section 135.15

Section 135.15, which describes how
the boundaries of a section 3 covered
project area will be determined, is
revised to reflect the changes made to
section 3 by the 1980 Act. Before the
1980 Act, section 3 referred to a section
3 area simply as the “area of such
project”. The 1980 Act, however,
established certain geographic boundary
guidelines for determining the section 3
area. The 1980 Act identified the section
3 area as follows: (1) For training and
employment opportunities, the area
“within the unit of local government, or
the metropolitan area or the
nonmetropolitan county, as determined
by the Secretary, in which the project is
located”; and (2) for contract
opportunities, the same metropolitan
area or nonmetropolitan county as the
project. This section also is revised to
reflect the correct titles of certain HUD
Regional and Field officials.

The amendments made to § 135.15 by
this final rule do not preclude public
housing agencies (PHASs) from awarding
contracts to businesses owned in
substantial part by residents of a section
3 covered project, as provided in HUD’s
regulations at 24 CFR part 963,
published on May 11,1992, and effective
June 10,1992.

Section 135.125

This section, which merely provides
that all handbooks, circulars and other
documents issued by the Department
before codification of its part 135
regulations are superseded by the
regulations, is removed.
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Section 135.140

This section, which merely states the
effective date of the part 135 regulations,
also is removed.

In addition fo the above amendments,
§8 135.20(b) and 135.65 are revised to
make the term “section 3 covered
project” uniform throughout part 135.

The purpose of this rule is to update
the part 135 regulations to reflect the
statutory changes made to section 3 by
the 1974 Act and the 1980 Act. As noted
earlier in this preamble, other changes
proposed to be made to part 135 will be
published in the near future under
separate rulemaking, and the public will
be invited to comment on that rule.

Justification for Final Rulemaking

It is the Department’s general policy
to publish a rule for notice and comment
before issuing a rule for effect, in
accordance with is own rule on
rulemaking, 24 CFR part 10. However,
part 10 provides for exceptions from that
general rule where the agency finds
good cause to omit advance notice and
public participation. The good cause
requirement is satisfied when prior
public procedure is determined to be
“impracticable, unnecessary, or contrary
to the public interest.” (24 CFR 10.1)

The Department finds that good cause
exists to publish this rule for effect
without first soliciting public comment
in that prior public procedure is
unnecessary. This final rule revises only
those sections of the part 135 regulations
which contain obsolete statutory
language and terminology. Accordingly,
these revisions are remedial in effect.

Other Matters
Impact on the Economy

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued on February 17,1981.
Analysis of the rule indicates that it
does not (1) have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed and approved this
rule, and in so doing certifies that this

rule will not have a significant economic
impact on small entities. The rule
revises only those sections of the part
135 regulations, which contain obsolete
statutory terms. No changes are made to
those sections of part 135 which set
forth the requirements of recipients of
HUD financial assistance under section
3.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, that
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332). The Finding of No
Significant Impact is available for public
inspection during regular business hours
in the Office of the General Counsel,
Rules Docket Clerk, room 10276, 451
Seventh Street, SW, Washington, DC
20410.

Federalism Impact

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order No. 12611, Federalism,
has determined that this rule does not
have a substantial, direct effect on the
States or on the relationship between
the Federal government and the States,
or on the distribution of power or
responsibilities among the various levels
of government. No programmatic or
policy changes result from promulgation
of this rule which would affect existing
relationships between Federal, State or
local governments.

Impact on the Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule does not have
a potential significant impact on family
formation, maintenance, and general
well-being, and thus is not subject to
review under the Order. No significant
change in existing HUD policies or
programs will result from promulgation
of this rule, as those policies and
programs relate to family concerns.

Regulatory Agenda

This rule was not listed in the
Department’s Semiannual Agenda of
Regulations published on April 27,1992
(57 FR 1680), under Executive Order
12291 and the Regulatory Flexibility Act.

List of Subjects in 24 CFR part 135

Administrative practice and
procedure, Community development,
Equal employment opportunity,
Government contracts, Grant programs:
housing and community development,
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Housing, Loan programs: housing and
community development, Reporting and
recordkeeping requirements, Small
businesses.

Accordingly, 24 CFR part 135 is
amended as follows:

PART 135- EMPLOYMENT
OPPORTUNITIES FOR BUSINESSES
AND LOWER INCOME PERSONS IN
CONNECTION WITH ASSISTED
PROJECTS

1. The authority citation for 24 CFR
part 135 is revised to read as follows:

Authority: 12 U.S.C. 1701u: 42 U.S.C,
3535(d).

2. In § 135.1, paragraph (a) is revised
to read as follows:

§135.1 Purpose and scope of part

(@) The regulations set forth in this
part contain the procedures established
to carry out the Secretary’s
responsibilities under section 3 of the
Housing and Urban Development of
}968 (*12 U.§.C. 1101u).*

3. In § 135.5, paragraph (g) is revised
to read as follows:

8135.5 Definitions.

(@) Lowerincome resident of the area
means any individual who resides
within that area of a section 3 covered
project and whose family income does
not exceed 90 percent of the median
income in the Metropolitan Statistical
Area (or the county, if not within an
MSA) in which the section 3 covered
project is located.
* * * * *

4. Section 135.10 is revised to read as
follows:

§ 135.10 Delegation to Assistant Secretary
for Fair Housing and Equal Opportunity.

Except as otherwise provided in this
part, the functions of the Secretary
under this part are delegated to the
Assistant Secretary for Fair Housing
and Equal Opportunity. The Assistant
Secretary for Fair Housing and Equal
Opportunity is further authorized to
redelegate functions and responsibilities
to employees of the Department;
Provided however, that the authority to
issue rules and regulations under
§ 135.1(d) may not be redelegated.

5. Section 135.15 is revised to read as
follows:

§135.15 Determination of the area of a
section 3 covered project.

(a) The area of a section 3 covered
project shall be determined in
accordance with the following statutory
directives:

(1) For purposes of training and
employment opportunities, the area of
the section 3 covered project shall be
the area within the unit of local
government, or the metropolitan area or
the nonmetropolitan county, as
determined by the HUD officials
specified in paragraphs (b) of this
section, in which the project is located.

(2) For purposes of contracting
opportunities, the area of the section 3
covered project shall be the same
metropolitan area or nonmetropolitan
county as the section 3 covered project.

(b) The Department's Regional
Administrator or Field Office Manager,
as appropriate, shall determine the area
of section 3 covered projects, in
accordance with guidelines and
instructions issued by the Assistant
Secretary for Fair Housing and Equal
Opportunity.

6. In § 135.20, paragraph A of the
“section 3 clause” (which is
incorporated in paragraph (b) of this
section) is revised to read as follows;

§ 135.20 Assurance of compliance with
regulations.
* * * *

(b) * * *

A. The work to be performed under
this contract is on a project assisted
under a program providing direct
Federal financial assistance from the
Department of Housing and Urban
Development and is subject to the
requirements of section 3 of the Housing
and Urban Development Act of 1968, as
amended, 12 U.S.C. 1701u. Section 3
requires that, to the greatest extent
feasible, opportunities for training and
employment be given to lower income
residents of the area of the section 3
covered project, and contracts for work
in connection with the project be
awarded to business concerns which are
located in, or owned in substantial part
by persons residing, in the area of the
section 3 covered project.

7. Section 135.65 is revised to read as
follows:

§135.65 General.

Each applicant, recipient, contractor,
or subcontractor undertaking work on a
section 3 covered project shall assure
that, to the greatest extent feasible,
contracts for work to be performed in
connection with the project are awarded
to business concerns located within the
section 3 covered project area or
business concerns owned in substantial
part by persons residing in the section 3
covered project area. The Department,
in consultation with the Small Business
Administration will establish for the
section 3 covered project a registry of

business concerns which meet the
definition contained in § 135.5 (b) and
(c). Each applicant, recipient, contractor,
or subcontractor undertaking work in
connection with a section 3 covered
'project shall fulfill the obligations to
utilizeLbusiness concerns located within
or owned in substantial part by persons
residing in the section 3 covered project
area by developing and implementing an
affirmative action plan.

§135.125 [Removed and Reserved]

8. Section 135.125 is removed and
reserved.

§135.140 {Removed and Reserved]

9. Section 135.140 fs removed and
reserved.

Dated: August 28,1992.
Gordon H. Mansfield,
AssistantSecretary for Fair Housing and
Equal Opportunity.
[FR Doc. 92-21134 Filed 9-1-92; 8:45 am)
BILLING CODE 4210-28-M

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Part 905
{Docket No. R-92-1371; FR-2208-F-06]
RIN 2577-AA32

Indian Housing: Technical
Amendments

agency: Office of the Assistant
Secretary for Public and Indian Housing,
HUD.

ACTION: Final rule: technical
amendment.

summary: This rule amends the Indian
housing final rule published on June 24,
1992 (57 FR 28240) to make technical
corrections. Since the final rule revising
part 905 in its entirety was published,
the Department discovered that a small
number of revisions were inadvertently
omitted from the final published version,
and that a subsequently published final
rule affecting part 905 would have been
unintentionally superseded. In addition,
language regarding administrative
capability has been revised to be
consistent throughout the regulation.

EFFECTIVE DATE: October 2,1992.

FOR FURTHER INFORMATION CONTACT:
Dominic Nessi, Director, Office of Indian
Housing, room 4140, Department of
Housing and Urban Development, 451
Seventh Street SW., Washington, DC
20410; telephone (202) 708-1015 (voice)
or (202) 708-0850 (TDD). (These are not
toll-free numbers.)
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SUPPLEMENTARY INFORMATION: The final
rule contained an ambiguity concerning
the relocation responsibilities of local
governments and terminology
concerning IHA administrative
capability was not consistent throughout
the rule. In addition, there were a few
phrases in isolated sections of the rule
that were unclear or outdated. This
technical amendment clarifies the
Department’s intent in these matters.

On the relocation issue in the context
of disposition or demolition of Indian
housing, § 905.925 left it unclear whether
it described the responsibilities
completely or whether 49 CFR part 24
was the definitive source. HUD has
determined that § 9051925, although
consistent with its counterpart in the
Department’s public housing program, is
misleading and that a simple reference
to the government-wide rule on
relocation would be more accurate.
Therefore, this amendment removes
§ 905.925 and changes a cross-reference
to that section to refer instead to the
government-wide rule, 49 CFR part 24. A
revision is also made to § 905.120(e),
which refers to an IHA’s obligations
with respect to relocation, to clarify that
permanent relocation costs, as well as
temporary relocation or moving costs,
are eligible project costs.

Throughout the part, language
distinguishing between those IHAs that
can take action without prior HUD
approval and those that cannot, has
referred to a determination of “high
risk” status (which only applies to new
funding decisions) or to a notice of
deficiency. When the concept of the
corrective action order was introduced
into § 905.135, this language should have
been changed. This amendment makes
those changes throughout the part.

A revision to § 905.135 removes
repetitive language and clarifies the
method used by an IHA to appeal a
regional administrator’s determination
that the IHA is ineligible for funding.

Throughout part 905, there have
remained references to “HUD approval”
of sites, of a memorandum of
acceptance, of settlement documents,
and other actions, even though the final
rule was drafted to eliminate these
approvals except for IHAs that had
received corrective action orders with
respect to thé function involved. These
references are removed. There are some
references in several sections to HUD
that have been clarified to indicate that
the HUD field office is the contact point.

In the Procurement subpart, there are
a few places where a cross-reference to
part 85 is needed to make the treatment
of a subject complete. Consequently,
cross-references have been added to
§ 905.160 (a)(5) and (a)(7) and to a new

paragraph (a)(3)(iv). Instead of adding a
cross-reference to paragraph (a)(4) of
that section, the additional sentence
found in § 85.36(b)(9) is added.

Section 905.175 is amended to remove
(from paragraph (b)(2)) a sentence that
is repetitious of introductory language
found earlier in the paragraph. In
addition, a sentence requiring that
guotations be obtained in writing is
removed, since oral quotations are
mentioned and are permitted under the
guiding regulation, 24 CFR part 85. In
addition, in that section and § 905.180,
language is conformed to traditional
procurement language with regards to
“awarding” contracts, selection of the
“most advantageous proposal”, and the
response to an invitation for bids being
simply a “bid.”

In subpart C, Development, § 905.210
provides that priority must be given to
proposed development projects for large
families. This provision was based on a
statutory requirement that has been
removed from the statute. Consequently,
this rule removes the regulatory
requirement.

In § 905.215, there were several
discussions of bonding requirements,
which have been shortened to cross-
reference the more thorough coverage of
that subject in § 905.170.

In subpart D, Operations, a final rule
published on July 30,1992 (57 FR 33846,
33853) added a § 905.346, concerning fire
safety and smoke detectors that is to
become effective on August 31,1992.
The stated effective date for the revised
consolidated Indian housing rule
published on June 24,1992, is October 1,
1992, and that rule purports to revise
part 905 in its entirety.

Since the revised consolidated (June
24th) rule did not include the fire safety
provision, that provision of the July 30th
rule would be nullified by the June 24th
rule if this technical correction did not
reinsert it. Consequently, this technical
amendment amends part 905, effective
the day after the June 24th rule becomes
effective, to include § 905.346, Fire
safety.

In subpart D, § 905.350 discusses
actions to remedy defects and prevent a
determination that the IHA is “high
risk.” This rule removes that section,
since that topic is covered under the
corrective action order procedure
described in § 905.135 on administrative
capability.

In the Mutual Help Homeownership
Opportunity program, subpart E, there is
a reference to “HUD standards” for
design of the homes. HUD no longer has
standards for design, but IHAs are
required to adopt their own.
Consequently, die term “HUD
standards” is changed to “project

standards” in § 905.413. In addition,
there has long been a reference in the
Mutual Help program to the monthly
payment being based on a “schedule.”
However, IHAs do not have payment
schedules; therefore, § 905.427 is
amended to remove references to a
“schedule.”

List of Subjects in 24 CFR Part 905

Aged, Grant programs— Indians,
Grant programs—housing and
community development, Handicapped,
Indians, Loan programs—housing and
community development, Loan
programs—Indians, Low and moderate
income housing, Public housing,
Reporting and recordkeeping
requirements.

Accordingly, part 905 of title 24 of the
Code of Federal Regulations is amended
as follows:

PART 905— INDIAN HOUSING
PROGRAMS

1. The authority citation for part 905
continues to read as follows:

Authority: 42 U.S.C. 1437aa-1437ee; 25
U.S.C. 450e(b); 42 U.S.C. 3535(d).

2. In §905.120, paragraph (e)(2) is
revised to read as follows:

§905.120 Compliance with other Federal
requirements.
‘ * *

* *

(e) * * *

) The cost of required permanent or
temporary relocation assistance is an
eligible project cost in the same manner
and to the same extent as other project
costs.

A - [ -

3. In §905.135, paragraph (g)(2) is
revised to read as follows:

§905.135 Administrative capability.
* * * *

*

(9) Appeals. * *

2 An IHA may appeal a regional
administrator’s decision to the Assistant
Secretary only if the case involves
actions related to a determination of
ineligibility of funding for the upcoming
funding cycle. An appeal of the regional
administrator’s decision must be made
to the Assistant Secretary in writing,
stating the justification or evidence, and
must be received within 21 days of the
date of the regional administrators
decision. Decisions reviewed by the
Assistant Secretary will be evaluated
based on the facts as presented to the
regional administrator and oh any
aggravating or extenuating
gircumstances.

* o . W * *
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4. In §905.160, paragraphs (a), (2), (3)
(i) and (iii), introductory text, are
revised; paragraph (a)(3)(iv) is added;
and a sentence is added to the end of
paragraphs (a)(4), (a)(5), and (a)(7) to
read as follows:

8§906.160 Procurement standards.

(a) HUD standards. * * *

(2) Contracting authorization. An IHA
may execute contracts without HUD
approval for the procurement of work,
materials, equipment and/or
professional services, in accordance
with paragraph (a) (3) (iii) of this
section, unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§905.135. When HUD approval is not
required, the IHA Board of
Commissioners will certify that program
requirements have been satisfied before
it executes a contract.

(3) Limitations. * * *

(if) Unless HUD has issued a
corrective action order in accordance
with § 905.135, requiring HUD approval,-
an IHA may issue a solicitation after
certifying to HUD its receipt of the
required architect’s/engineer’s
certification that the drawings and
specifications accurately reflect
construction or repair standards and
that the solicitation is complete and
includes all mandatory items. The IHA
shall obtain HUD approval of the
proposed award of contracts for repairs,
construction, and/or related equipment
if the proposed contract award amount
exceeds the HUD-approved budget
amount or the IHA receives only a
single bid. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, requiring HUD approval, the
IHA shall make the award after the IHA
has certified:
* * * _ * *

(iii) Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may execute, or
approve any agreement or contract for
personal, management, legal, or other
services with any person or firm without
the prior written approval of HUD,
except under the following
circumstances:
* * * * *

(iv) With respect to time and material
contracts, see 24 CFR 85.36(b)(10).

(4) Records. * * * These records will
include, but are not necessarily limited
to the following; Rationale for the
method of procurement, selection of
contract type, contractor selection or
rejection, and the basis for the contract
price.

(5)  Contract administration. * * * See8905.210 [Amended]

24 CFR 85.36(b) (12).
* * * * *

(7) Contract cost andprice. * * * See
24 CFR 85.36(f).
* * *

5. Section 905.165 is amended by
removing the last sentence of paragraph
(c)(2) and replacing it with the following
sentence:

§905.165
*

Indian preference.
* *

* *

(C) * * %

(2) * * * A determination by HUD
that the IHA has not provided adequate
monitoring or enforcement of Indian
preference shall result in the issuance of
a corrective action order in accordance
with § 905.135.
*

*

6. In 8 905.170, the introductory text of
paragraph (a) is amended by removing
the last sentence and replacing it with
the following sentence:

§905.170 Other requirements applicable
to development contracts.

(@) * * * Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may approve the form
of assurance without prior HUD
approval.

§905.175 [Amended]

7. In §905.175, paragraph (b)(2) is
amended by removing the introductory
text; paragraph (b)(2)(i)(A) is amended
by removing the third sentence; the
introductory text of paragraph (c) is
amended by changing the first letter of
the first word from a capital “P” to a
lower case “p” and by adding, at the
beginning of the sentence, the following
phrase: “When sealed bidding is
appropriate, in accordance with 24 CFR
85.36(d)(2)(i),”; the fifth sentence of
paragraph (c)(1) is amended by
removing the words “HUD approval”
and replacing them with the words
“HUD field office approval”; the first
sentence of paragraph (d)(1) is amended
by removing the words "are let" and
replacing them with the words "are
awarded”; and the last sentence in
paragraph (d)(1)(ii) is amended by
removing the words “most responsive
proposal” and replacing them with the
words “most advantageous proposal”.

§905.180 [Amended]

§ 8. In § 905.180, the introductory text
of paragraph (a)(1) is amended by
removing the word “response”.

9. In §905.210, the paragraph
designation (a) is removed, and
paragraph (b) is removed.

§905.212 [Amended]

10. In § 905.212, the second sentence
of paragraph (a) is amended by
removing the words "notice of
deficiency™and replacing them with the
words "corrective action order”, and the
second sentence of paragraph (b) is
amended by removing the words “letter
of deficiency” and replacing them with
the words *“corrective action order".

11. In § 905.215, paragraphs (a)(1),
(2)(2) and (a)(3)(ii) are revised to read as
follows:

§905.215 Production methods and
requirements.

(a) * Kk %

(1) Conventional method. Under the
Conventional method, the IHA plans the
project and prepares drawings and
specifications. After the plans and
specifications are approved as
described in § 905.250, the IHA solicits
competitive bids through public
advertisement and awards the contract
to the lowest responsible bidder. The
contractor shall be required to provide
completion assurance in accordance
with the bonding requirements of
§905.170. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may proceed with
selection of a proposal without HUD
concurrence (see § 905.212). The
contractor receives progress payments
during construction, and a final HUD-
approved payment upon completion, in
accordance with the contract.

(2) Turnkey method. Under the
Turnkey method, the IHA advertises for
developers to submit proposals to build
a project described in the IHA’s
invitation for proposals. The request for
proposals may prescribe the sites to be
used. The IHA evaluates the proposals
and selects the best proposal after
considering price, design, site, the
developer’s experience and other
evidence of the developer’s ability to
complete the project. Unless HUD has
issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA may select a
proposal without HUD concurrence (see
§ 905.212). After the proposal is selected
by the IHA, the IHA may award the
contract to the successful developer,
who prepares working drawings and
specifications unless previously
provided by the IHA. The IHA and the
developer enter into a contract of sale
after the drawings and specifications
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are reviewed by HUD as required under
§ 905.250. Upon completion of the
project (or stages thereof) in accordance
with the contract of sale, the IHA
purchases the project (or stage) from the
developer. The IHA may contract for
assistance in preparing the invitation
and evaluating proposals. The IHA must
obtain independent inspection services
by an architect, engineer or other
qualified person during construction.
The developer shall be required to
provide completion assurance in
accordance with the bonding
requirements of § 905.170.

(3) M odified Turnkey. * * *

(i) The IHA may require the
developer/contractor to furnish
completion assurance in accordance
with the bonding requirements of
§ 905.}70.

* * *

§905.225 [Amended]

12. In § 905.225, the second sentence
of paragraph (a)(1) is amended by
removing the words “notice of
deficiency” and replacing them with the
words ‘‘corrective action order”.

13. In 8 905.245, paragraphs (a) and (b)
are revised to read as follows:

§905.245 Site approval.

(a) IHA certification. Unless HUD has
issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA may submit a
written certification that the actions
necessary to satisfy the conditions of
tentative and final site approval, as
described in this section, have been
completed and the site is acceptable.
(See §905.212))

(b) IHA requestfor approval If HUD
has issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA shall request
approval for each site by submitting the
prescribed form to HUD generally
before, but no later than simultaneously
with, the development program,
discussed in § 905.265. TTie IHA request
shall include all exhibits required by the
form, including the written approval of
the BIA and IHS where needed.

14. In § 905.250, paragraph (c) is
amended by adding the following
sentence after the heading of the
paragraph:

§905.250 Design criteria.
* * * * ’*

(c) * * * Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may proceed without
obtaining HUD approval of the design
(see § 905.160(a)(3)(H). * * *

§905.255 [Amended]

15. In 8 905.255, paragraph (g) is
amended by adding, before the period in
the last sentence, the words, “for the
project”.

16. In section 905.260 (paragraphs (a)
through (d) and (f) are revised. The OMB
number remains unchanged.

§905.260 Construction and inspections.
* * * * *

- (a) Conventionalprojects. Unless
HUD has issued a corrective action
order with respect to this function, in
accordance with § 905.135, the IHA may
prepare the plans, advertise, and award
a construction contract without prior
HUD approval and certify compliance
with HUD procedures in that process.
(See §905.212.) The IHA must submit
copies of the plans, advertisements and
construction contract with the
certification to HUD.

(b) Turnkey and modified turnkey
projects. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may execute the
contract of sale without prior HUD
approval and certify in writing proper
preparation of the plans and execution
of the contract of sale. (See § 905.212.)
The IHA shall submit copies of the plans
and Contract of Sale with the
certification to HUD.

(c) Force account. Unless HUD has
issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA may prepare the
final working drawings, showing the
scope of work to be performed by the
IHA staffer by subcontractors, and the
solicitation for work and begin work
without prior HUD approval. (See
§905.212.) The IHA will then certify
proper preparation of the drawings and
solicitation of work and will submit
copies of the drawings.

(d) IHA construction inspections.
Whatever the development method
used, the IHA shall be responsible for
obtaining independent inspections
throughout the construction period. The
frequency of inspections and the
procedures to be used shall assure
completion of quality housing in
accordance with the contract
documents. Inspections shall be
performed by an independent architect,
engineer, or other qualified person
selected by the IHA. Unless HUD has
issued a corrective action order with
respect to this function, in accordance
with § 905.135, HUD approval is not
ieqqued.*(See*§ 90*5.212.)

U] Completion inspection. (1) The
contractor shall notify the IHA in
writing when the contract work (or

stage) is completed and ready for final
inspection. If the IHA agrees that
contract work (or stage) is ready for
final inspection, the IHA shall arrange
for the inspection. The final inspection
shall be made jointly by the IHA and the
contractor. The IHA must notify the
HUD field office before this inspection.
Unless HUD has issued a corrective
action order with respect to this
function, in accordance with § 905.135,
the IHA may proceed with acceptance
without HUD approval. (See § 905.212.)
In an MH project, homebuyers shall also
be invited to participate in the
inspection of their homes, but
acceptance shall be by the IHA.
Maximum consideration shall be given
to all homebuyer concerns. When the
BIA has maintenance responsibility for
any part of the project after completion,
it too shall be invited to participate.

(2) If the inspection discloses no
deficiencies other then punch list items
or seasonal completion items, the IHA
may develop an interim Certificate of
Completion for submission to HUD. The
interim Certificate will detail the items
remaining and set forth a schedule for
their completion, and will allow the IHA
to accept the units (or stage) for
occupancy. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may release the
monies due the contractor less
withholdings in accordance with the
construction contract. (See § 905.212.)

(3) The contractor shall complete the
punch list items in accordance with the
time schedule contained in the interim
Certificate of Completion. Unless HUD
has issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA may pay the
contractor for such items without HUD
approval. (See §905.212.) The IHA shall
not accept an item if there is a dispute
as to whether the item has been
completed. If the IHA is satisfied that
the applicable requirements of the
construction contract and the interim
Certificate have been met, the IHA shall
prepare a final Certificate of
Completion. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA will submit the final
certificate and certify in writing that the
items have been completed, and release
the amounts withheld to the contractor.
(See §905.212.)
* * * *

*

§905.265 [Amended]

17. In § 905.265, the first sentence of
paragraph (b) is amended by removing
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the work "HUD” and replacing it with
the words “the contractor”.

18. Section 905.335 is amended by
removing the last sentence and
replacing it with the following sentence:

§905.335 Rent and homebuyer payment
collection policy.

* * * Unless HUD has issued a
corrective action order in accordance
with § 905.135, HUD approval of the
policy is not required.

19. A new 8§ 905.346 is added, to read
as follows:

§905.346 Fire safety.

(a) Applicability. This section applies
to all IHA-owned or -leased housing,
including Mutual Help and Turnkey IllI.

(b) Smoke detectors. (1) After October
30,1992, each unit must be equipped
with at least one battery-operated or
hard-wired smoke detector, or such
greater number as may be required by
applicable State, local, or Tribal codes,
in working condition, on each level of
the unit. In units occupied by hearing-
impaired residents, smoke detectors
must be hard-wired.

(2) After October 30,1992, the public
areas of all housing covered by this
section must be equipped with a
sufficient number, but not less than one
for each area, or battery-operated or
hard-wired smoke detectors to serve as
adequate warning of fire. Public areas ,
include, but are not limited to, laundry
rooms, community rooms, day care
centers, hallways, stairwells, and other
common areas.

(3) The smoke detector for each
individual unit must be located, to the
extent practicable, in a hallway
adjacent to the bedroom or bedrooms. In
units occupied by hearing-impaired
residents, hard-wired smoke detectors
must be connected to an alarm system
designed for hearing-impaired persons
and installed in the bedroom or
bedrooms occupied by the hearing-
impaired residents. Individual units that
are jointly occupied by both hearing and
hearing-impaired residents must be
equipped with both audible and visual
types of alarm devices.

(4) If needed, battery-operated smoke
detectors, except in units occupied by
hearing-impaired residents, may be
installed as a temporary measure where
no detectors are present in a unit.
Temporary battery-operated smoke
detectors must be replaced with hard-
wired electric smoke detectors in the
normal course of an IHA’s planned
CIAP or CGP program to meet the HUD
Modernization Standards or applicable
State, local, or Tribal codes, whichever
standard is stricter. Smoke detectors for
units occupied by hearing-impaired

residents must be installed in
accordance with the acceptability
criteria in paragraph (b)(3) of this
section.

(5) IHAs shall use operating funds to
provide battery-operated smoke
detectors in units that do not have any
smoke detector in place. If operating
funds or reserves are insufficient to
accomplish this, IHAs may apply for
emergency CIAP funding. IHAs may
apply for CIAP or CGP funds to replace
battery-operated smoke detectors with
hard-wired smoke detectors in the
normal course of a planned
modernization program.

8§905.350 [Removed]

20. Section 905.350 is removed.

21. In | 905.407, paragraph (b)(3) is
revised to read as follows:

§905.407 Application.
* * * * *

(b) Sites. * * *

3) Alternative sites and substitution
ofsites. In order to minimize delay to
the project in the event of the
withdrawal of a selected homebuyer or
an approved site, the IHA should have a
reasonable number of alternatives
available. No substitution of a site shall
be permitted after final site approval
unless the change is necessary by
reason of special circumstances. Unless
HUD has issued a corrective action
order with respect to this function, in
accordance with § 905.135, HUD
approval of substitution of a site is not
required.

22. In §905.413, paragraph (b) is
revised to read as follows:

§905.413 Special provisions for

development of an MH project
* * * * *

(b) Consultation with homebuyers.
The IHA shall provide for soliciting
comments from homebuyers and other
interested parties, as provided in
§ 905.225(c), concerning the planning
and design of the homes. Any changes
resulting from such consultation shall be
consistent with project standards and
cost limitations.

* * * * *

§905.416 [Amended]

23. In §905.416, the last sentence of
paragraph (d) is amended by removing
the phrase “by IHA certification to
HUD, or, for a “high risk” IHA, by the
HUD field office,”.

24. In §905.427, paragraph (b) is
amended by removing the heading and
replacing it with the following words:
“Establishment ofpayment. paragraph
(b)(1) is amended by removing the

words “in accordance with a schedule”
and replacing them with the word “as”:
and paragraph (e) is amended by
removing the last sentence and
replacing it with the following sentence:

§3905.427 Homebuyer payments— post-
1976 projects.
(e) * * * Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, HUD approval is not required.
25. In §905.431, paragraph (a) is
amended by removing the last sentence
and by replacing it with the following
sentence:

§905.431 Operating reserve.

(a) * * *|f the IHA fails to maintain
an adequate operating reserve level,
HUD may issue a corrective action order
prescribing specific actions that the IHA
must take to improve its financial
condition. (See § 905.135.)

* *

§905.434 [Amended]

26. In § 905.434, the introductory
language of paragraph (b) is amended
by removing the word “HUD” and
replacing it with the words “the HUD
field office".

27. In § 905.440, the last sentence of
paragraph (e)(5) is removed and
replaced by the following sentence:

§905.440 Purchase of home.

(e) * *x %

(5) * * *The required documents
shall be approved by the attorney
representing the IHA and by the
homebuyer or the homebuyer’s attorney.
* * * * *

28. In § 905.443, paragraph (a)(2) is
amended by removing the following
phrase: “(subject to approval by the
HUD field office)”; paragraph (b)(1) is
amended by removing, from the third
sentence, the following words: “be in a
form approved by the HUD field office
and shall”; paragraph (c)(3) is amended
by removing the following words: “, as
approved by HUD”; and a new
paragraph (g) is added, to read as
follows:

§905.443 IHA homeownership financing.
* * * * *
(9) HUD review and approval. Unless

HUD has issued a corrective action
order with respect to this function, in
accordance with § 905.135, the IHA may
proceed with providing IHA financing
without prior HUD approval. IHAs
without prior experience in IHA
financing should consult with the HUD
field office.
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29. In § 905.923, paragraph (b)(3) is
revised to read as follows:

§905.923 General Requirements for HUD
Approval of Disposition or Demolition.

(b) * kK

(3) A certification by the chief
executive officer, or designee, that the
unit of general local government will
provide relocation assistance to all
tenants displaced by an activity covered
by this subpart, at the levels described
in, and in accordance with the
requirements of, the Uniform Relocation
Assistance and Real Property
Acquisition Policies Act of 1970 and
implementing regulations at 49 CFR part
24.

§905.925 [Removed]
30. Section 905.925 is removed.

Dated: August 25,1992.
Joseph G. Schiff,
Assistant Secretaryfor Publicand Indian
Housing.
[FR Doc. 92-20811 Filed 9-1-92; 8:45 am]
BILLING CODE 4210-33-M

DEPARTMENT OF THE TREASURY
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26 CFR Parts 1and 602
[T.D. 8430]
RIN 1545-AQ07

Procedure for Monitoring Compliance
With Low-Income Housing Credit
Requirements

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

Summary: This document contains final
Income Tax Regulations relating to the
requirement that State allocation plans
provide a procedure for State and local
housing credit agencies to monitor for
compliance with the requirements of
section 42 of the Internal Revenue Code.
State and local housing credit agencies
are to report any noncompliance to the
Internal Revenue Service. These final
regulations affect State and local
housing credit agencies, owners of
buildings or projects for which the low-
income housing credit is claimed, and
taxpayers claiming the low-income
housing credit.

effective date: These final regulations
are effective June 30,1993.

FOR FURTHER INFORMATION CONTACT:
Paul F. Handleman, (202) 622-3040 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this final regulation has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3504(h))
under control number 1545-1291. The
estimated annual burden per State or
local government respondent/
recordkeeper varies from 10 hours to
1,500 hours, with an estimated average
of 250 hours. The estimated annual
burden for all other respondent/
recordkeepers varies from .5 hours to 3
hours, with an estimated average of 1
hour.

These estimates are an approximation
of the average time expected to be
necessary for the collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents/recordkeepers may require
greater or less time, depending on their
particular circumstances.

Comments concerning the accuracy of
this burden and suggestions for reducing
this burden should be directed to the
Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224, and to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Background

On December 27,1991, the Internal
Revenue Service published in the
Federal Register a notice of proposed
rulemaking (56 FR 67018) under section
42 of the Internal Revenue Code of 1986
with respect to the low-income housing
credit.

A number of public comments were
received concerning these regulations,
and a public hearing was held on March
4,1992. After consideration of the
written comments and those presented
at the hearing, the proposed regulations
are adopted, as revised, by this Treasury
decision.

Explanation of Provisions

Section 42 provides for a low-income
housing credit that may be claimed as
part of the general business credit under
section 38. The credit determined under
section 42 is allowable only to the
extent the owner of a qualified low-
income building receives a housing
credit allocation from a State or local
housing credit agency (“Agency”),
unless the building is exempt from the
allocation requirement by reason of
section 42(h)(4)(B). Under section

42(m)(I)(A), the housing credit dollar
amount for any building is zero unless
the amount was allocated pursuant to a
qualified allocation plan of the Agency
Similarly, under section 42(m)(1)(D), the
housing credit dollar amount for any
project qualifying under section 42(h)(4)
is zero unless the project satisfies the
requirements for allocation of a housing
credit dollar amount under the qualified
allocation plan of the Agency.

Under section 42(m)(1)(B)(iii), which
was amended and renumbered by the
Revenue Reconciliation Act of 1990 (the
“1990 Act”), an allocation plan is not
gualified unless it contains a procedure
that the Agency (or an agent of, or
private contractor hired by, the Agency)
will follow in monitoring compliance
with the provisions of section 42. The
Agency is to notify the Internal Revenue
Service of any noncompliance of which
the Agency becomes aware.

Section 42(m)(I)(B)(iii) is effective on
January 1,1992, and applies to all
buildings for which the low-income
housing credit determined under section
42 is, or has been, allowable at any time.

These final regulations provide
guidance on section 42(m)(I)(B)(iii).
Under the regulations, an allocation
plan meets the requirement of section
42(m)(I)(B)(iii) if it includes a monitoring
procedure that contains, in substance,
all of the provisions specified in the
regulations.

The specified provisions are minimum
requirements; a monitoring procedure
may contain additional provisions or
requirements. Moreover, the language,
form, and order of the specified
provisions as set forth in the regulations
need not be exactly duplicated in an
allocation plan in order for the plan to
include a monitoring procedure as
required by the regulations. As long as
the substance of the provisions specified
in the regulations is contained in the
allocation plan as a whole, the
allocation plan satisfies the monitoring
procedure required by the regulations.

These regulations only address
compliance monitoring procedures of
Agencies. They do not address forms
and other records that may be required
by the Internal Revenue Service on
examination or audit.

Public Comments

Comments on Recordkeeping and
Record Retention

One comment suggested that where
an allocation of credit has been made on
a project basis under section 42(h)(1)(F),
the recordkeeping and record retention
provisions should also apply on a
project basis. This suggestion has not
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been adopted because only the
minimum set-aside requirement under
section 42(g)(1) is satisfied on a project-
by-project basis. AH other requirements
of section 42 must be met on a building-
by-building basis.

Two comments suggested that owners
of low-income housing projects be
required to keep records describing how
utility allowances are determined.
Because utility aUoWances are taken
into account in determining whether a
unit is rent-restricted under section
42(9)(2)(B)(ii), the final regulations
include utility aHowances among the
rent records to be retained by owners.

Another comment suggested that
owners should be required to keep
records showing: (1) The number of
occupants in each unit and changes in
the number of occupants for those units
where rent is determined by the number
of occupants per unit; (2) information on
unit size, including the number of
bedrooms and square footage of the
unit; and (3) how the eligible basis was
calculated at the end of the first year of
the credit period. These suggestions
have been adopted by the final
regulations. Also in response to this
comment, the final regulations clarify
that the records of tenant income should
be kept on a per unit basis. However,
this comment’s suggestion that owners
be required to retain marketing and
advertising materials demonstrating that
units are available to the general public
has not been adopted by Hie final
regulations because marketing and
advertising materials may not be
sufficient to demonstrate that a building
satisfies the general public use
requirement

One comment suggested that if a
building is sold or transferred, the
building owner should be required to
transfer all records to the new owner. In
the case of an audit the new owner
needs at least some of those records in
order to demonstrate that any credit is
allowable for the building and to avoid
recapture. In particular, records of the
first year of the credit period are
necessary to show that credit is
allowable for any later year in the credit
period. Hie final regulations do not
address transfers of records to new
owners of buildings because these
regulations are directed to Agencies and
Agencies are not required to monitor
prior years of the compliance period
once those years end. Nevertheless,
even without an Agency requirement,
the transferee, as part of its transaction
with the transferor, should obtain the
first year information from the
transferor in order to substantiate
credits claimed.

Several comments suggested that
tenant participation in a housing
assistance program under section 8 of
the United States Housing Act 0f 1937  *
("Section 8”) should exempt the owner
from having to obtain supporting income
documentation from that tenant because
public housing authorities verify each
Section 8 tenant’s income and assets.
Participation in the Section 8 program
does not necessarily guarantee that a
tenant has a qualifying income equal to
Qr less than the income limitation under
section 42(g). However, in response to
this suggestion, the final regulations
provide that if public housing authorities
submit a statement to the building
owner declaring that a Section 8
tenant’s income does not exceed the
applicable income limit under section
42(g), the owner is not required to obtain
other documentation to verify that
tenant’s income.

Several comments noted that the
definition of annual income under the
Section 8 program is based on the
tenant's anticipated annual income for
the 12 months following the income
certification. These commentators
suggested that federal income tax
returns not be considered permissible
documentation of income because tax
returns only show income for the prior
tax year. This suggestion has not been
adopted by the final regulations
because, although the determination of
annual income is not based upon gross
income for federal income tax purposes
(tenant income is calculated in a manner
consistent with the determination of
annual income under Section 8), tax
returns do supply evidence of a tenant’s
sources of income and are signed under
penalty of perjury.

Several comments stated that the
requirement that owners retain each
year’s records for 6 years beyond the
end of the building's compliance period
is unreasonable. In response to these
comments, the final regulations do not
require owners to retain a year’s records
for more than 6 years after the due date
(with extensions) for filing the federal
income tax return for that year.
However, because under the final
regulations the records for the first year
of the credit period are needed to prove
the building’s eligibility for the credit
each year, those records must be
retained for at least 6 years beyond the
due date (with extensions) for filing the
federal income tax return for the last
year of the building’s compliance period.
This is appropriate because, as noted
above, these records may be needed to
show that credit is aUowable.

Two comments questioned whether
records should be kept for the extended
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use period under section 42(h)(6)(D). Hie
final regulations do not contain any such
requirement because recapture of Hie
credit can result only from
noncompliance occurring during the
compliance period. However, an Agency
may require retenUon of records for a
longer period if it desires.

One comment questioned the period
for which an Agency should retain its
records. In response, the final
regulafions provide that an Agency must
retain records of noncompliance or
failure to certify for 6 years beyond the
Agency'’s filing of the respecHve Form
8823, “Low-Income Housing Credit
Agencies Report of Noncompliance.” In
all other cases, the Agency must retain
the certificafion8 and records for 3 years
from the end of the calendar year the
Agency receives the certificafions and
records.

Comments on Cerfificafion and Review

Two comments suggested that
building owners be required to certify
the applicable fraction and eligible basis
claimed on the last filed Form 8609
(Schedule A), “Annual Statement.” This
suggestion has not been adopted
because this informafion is already
available to the Examination Division of
the Internal Revenue Service. The
Sendee bears the responsibility for
determining whether a building owner
has claimed the correct amount of credit
each year and whether the building
owner is subject to recapture. It is not
the intent of these regulafions to have
Agencies audit income tax returns.
However, in response to this comment,
the final regulafions add touthe list of
certifications a requirement that owners
certify that the applicable fraction under
section 42(c)(1)(B) has not changed from
the prior year or, if the applicable
fracfion has changed, that the owners
describe the change.

Several comments questioned
whether an Agency is required to
choose the reporting period the
certifications cover or whether the
certifications must cover the owner’s
taxable year. Those comments also
suggested that the certifications should
cover the preceding 12-month period. In
response to this suggestion, the final
regulafions state that the annual owner
certificafions should cover the preceding
12-month period. However, an Agency is
free to require more frequent
certifications covering shorter time
periods provided that all months within
each 12-month period are subject to
certification.

One comment suggested that the
review provision should include
monitoring for violations of the rent
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restrictions under section 42(g)(2). This
suggestion has been adopted by the final
regulations.

Another comment suggested that the
final regulations provide that the “next
available unit” rule is not violated, and
credit is not recaptured, if a vacant low-
income unit of comparable or smaller
size is rented on a temporary basis to a
market-rate tenant. This suggestion has
not been adopted. The issue of whether
temporary rentals result in recapture of
the credit is not properly addressed in
regulations on compliance monitoring,
but will be addressed iii future guidance
on credit recapture.

Two comments suggested that owners
of buildings with 100 percent low-
income occupancy should be required to
submit tenant income certifications only
for those units that became vacant after
the previous year’s compliance
certifications were submitted. This
suggestion has not been adopted
because the determination of whether a
tenant qualifies for purposes of the low-
income set-aside is made on a
continuing basis, both with regard to the
tenant’s income and the qualifying area
income, rather than only on the date the
tenant initially occupies the unit. See 2
H.R. Conf. Rep. No. 841, 99th Cong., 2d
Sess. il-93 (1986), 1988-3 (VoL 4) C.B. 93.

Numerous comments suggested that
the review provision be revised to
provide for random sampling in both
review choices. In addition, the
comments requested guidance as to the
number of projects that must be
inspected each year and the number of
units in each project that must be
examined. The comments also requested
additional flexibility in designing a
review procedure than that available
under the proposed regulations. In
response to these suggestions, the
review provision of the final regulations
has been revised to provide Agencies
with more flexibility and certainty in
designing monitoring procedures. The
final regulations permit a review
provision containing any one or more of
the following three sets of requirements:
(1) The owners of at least 50 percent of
all low-income housing projects in the
Agency'’s jurisdiction must submit to the
Agency for compliance review a copy of
the annual income certification, the
documentation the owner has received
to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in their projects; (2) the Agency must
inspect at least 20 percent of the low-
income housing projects in the Agency’s
jurisdiction each year and must inspect
the low-income certification, the
documentation the owner has received

to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in those projects; or (3) the owners of all
low-income housing projects in the
Agency'’s jurisdiction must submit to the
Agency each year information on tenant
income and rent for each low-income
unit, in the form and manner designated
by the Agency, and the owners of at
least 20 percent of the projects in the
Agency’s jurisdiction must submit to the
Agency for compliance review a copy of
the annual income certification, the
documentation the owner has received
to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in their projects. The Agency should
determine which tenants’ records are to
be submitted by the owners for review.

Numerous comments questioned how
the permitted exception would operate
with respect to certain buildings
financed with tax-exempt bond
proceeds or with loans made under the
Farmers Home Administration (FmHA)
section 515 program. In response to
these comments, the final regulations
clarify this exception. Under the final
regulations, a monitoring procedure may
except FmHA-financed or bond-
financed buildings from the review
provision if the FmHA or tax-exempt
bond issuer agrees to provide
information concerning the income and
rent of the tenants in the building to the
Agency. The Agency may assume the
accuracy of the information provided by
the FmHA or the tax-exempt bond
issuer without verification. The Agency
must review the information and
determine that the income limitation and
rent restriction of section 42 (g)(1) and
(2) are met. However, if the information
provided by the FmHA or tax-exempt
bond issuer is not sufficient for the
Agency to make this determination, the
Agency must request the necessary
additional income or rent information
from the owner of the buildings.

Comments on Auditing

One comment suggested that the use
of the term “auditing” in the proposed
regulations is misleading because it
implies that the Agency is to audit the
tax records of the owner of the building
for the Service. In response to this
suggestion, the final regulations
substitute the term “inspection.”

Another comment noted that the
proposed regulations could be
interpreted as prohibiting a separate
physical inspection of a building without
a review of the records. This
interpretation was not intended. An
inspection may include, but is not
required to include, a review of records.

Comments on N otification of
Noncompliance

Several comments suggested that
notification of noncompliance to the
Service not be required where the
noncompliance has been corrected
within a reasonable amount of time.
This suggestion has not been adopted
because it may not always be easy or
even possible for an Agency to
determine whether corrected
noncompliance results in recapture of
the credit. Accordingly, under the final
regulations, all noncompliance, whether
or not corrected, mustbe reported so
that the Service can determine whether
the taxpayer is subject to recapture of
the credit.

Another comment suggested that any
change in a building’s eligible basis
should be considered noncompliance
that must be reported to the Service. The
commentator reasons that this is
necessary to ensure that the information
being provided on the annual
certifications and Form 8586, "Low-
Income Housing Credit,” and Form 8609
(Schedule A) are consistent. Changes in
eligible basis and the applicable fraction
that result in a decrease in qualified
basis result in recapture of credit.
Therefore, the final regulations provide
that any change in either the applicable
fraction or eligible basis that results in a
decrease in the project’s qualified basis
should be considered noncompliance
that must be reported to the Service.

One comment suggested that tenant
fraud should be reported to the Service.
No specific changes to the regulations
have been made in response to this
suggestion. If tenant fraud results in
noncompliance, the noncompliance
should be reported.

Comments suggested that any notice
sent to a building owner and the Form
8823 sent to the Service should be
required to be sent by certified mail.
These suggestions have not been
adopted; although an Agency is free to
use certified mail, it is not required to do
so.

One comment suggested that any fees
paid to an agent or other private
contractor for delegated compliance
monitoring should not be contingent
upon a finding of compliance or
noncompliance. The final regulations do
not contain this suggested provision.
However, it is the view of the Treasury
and the Service that if an Agency makes
the payment of compliahce monitoring
fees to an agent or private contractor
contingent upon a finding of compliance
or noncompliance, the Agency may not
be using reasonable diligence to ensure
that the agent or private contractor
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properly performs the delegated
compliance monitoring responsibilities.

One comment suggested that an
Agency be permitted to delegate
monitoring responsibilities to another
Agency, including the responsibility of
notifying the Service of any
noncompliance of which the delegated
Agency becomes aware. In response to
this suggestion, the final regulations
allow Agencies to delegate some or all
of their compliance monitoring
responsibilities for a building to another
Agency within the State.

One comment suggested that although
compliance monitoring is not required of
Agencies before January 1,1992, if an
Agency becomes aware of
noncompliance that occurred before that
date, the Agency should be required to
notify the Service of that
noncompliance. The final regulations
adopt this comment which reflects
section 42(m)(1)(B)(iii) as effective
before its amendment by the 1990 Act.

Several comments suggested that the
regulations should expressly permit an
Agency to establish reasonable
administrative fees for covering an
Agency’s expenses in monitoring
compliance, and other comments
suggested that the failure to pay
monitoring fees should be considered
noncompliance. Section 42 does riot
prohibit an Agency from charging an
administrative fee to cover the Agency’s
expenses in monitoring for compliance,
but this is a matter for the determination
of the Agency, rather than the Service.
Accordingly, the regulations do not
address any issues concerning Agency
fees.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553 (b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805 (f) of
the Internal Revenue Code, the notice of
proposed rulemaking for the regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for Comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Paul F. Handleman, Office
of the Assistant Chief Counsel
(Passthroughs and Special Industries),
Internal Revenue Service. However,

other personnel from the Service and the
Treasury Department participated in
their development.

List of Subjects

26 CFR 1.37-1 through 1.44A-4

Credits, Income taxes, Reporting and
Recordkeeping requirements.

26 CFRpart 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1- INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31,1953

Paragraph 1. The authority citation
for part 1 is amended by adding the
following citation:

Authority: 26 U.S.C. 7805 * * * Section
%.4\2-5 is also issued under 26 U.S.C. 42 (n)

Par. 2. New § 1.42-5 is added to read
as follows:

§1.42-5 Monitoring compliance with low*
income housing credit requirements.

() Compliance monitoring
requirement—(1) In general. Under
section 42(m)(I)(B)(iii), an allocation
plan is not qualified unless it contains a
procedure that the State or local housing
credit agency (“Agency”) (or an agent
of, or other private contractor hired by,
the Agency) will follow in monitoring for
noncompliance with the provisions of
section 42 and in notifying the Internal
Revenue Service of any noncompliance
of which the Agency becomes aware.
These regulations only address
compliance monitoring procedures
required of Agencies. The regulations do
not address forms and other records that
may be required by the Service on
examination or audit. For example, if a
building is sold or otherwise transferred
by the owner, the transferee should
obtain from the transferor information
related to the first year of the credit
period so that the transferee can
substantiate credits claimed.

(2) Requirements for a monitoring
procedure—(i) In general. A procedure
for monitoring for noncompliance under
section 42(m)(1)(B)(iii) must include—

(A) The recordkeeping and record
retention provisions of paragraph (b) of
this section;

(B) The certification and review
provisions of paragraph (c) of this
section;

(C) The inspection provision of
paragraph (d) of this section; and

(D)
provisions of paragraph (e) of this
section.

(ii) Orderandform. A monitoring
procedure will meet the requirements of
section 42 (m)(I)(B)(iii) if it contains the
substance of these provisions. The
particular order and form of the
provisions in the allocation plan is not
material. A monitoring procedure may
contain additional provisions or
requirements.

(b) Recordkeeping and record
retention provisions— (1) Recordkeeping
provision. Under the recordkeeping
provision, the owner of a low-income
housing project must be required to keep
records for each qualified low-income
building in the project that show for
each year in the compliance period—

(i) The total number of residential
rental units in the building (including the
number of bedrooms and the size in
square feet of each residential rental
unit);

(ii) The percentage of residential
rental units in the building that are low-
income units;

(iii) The rent charged on each
residential rental unit in the building
(including any utility allowances);

(iv) The number of occupants in each
low-income unit, but only if rent is
determined by the number of occupants
in each unit under section 42(g)(2) (as in
effect before the amendments made by
the Revenue Reconciliation Act of 1989);

(v) The low-income unit vacancies in
the building and information that shows
when, and to whom, the next available
units were rented;

(vi) The annual income certification of
each low-income tenant per unit;

(vii) Documentation to support each
low-income tenant’s income certification
(for example, a copy of the tenant’s
federal income tax return, Forms W-2,
or verifications of income from third
parties such as employers or state
agencies paying unemployment
compensation). Tenant income is
calculated in a manner consistent with
the determination of annual income
under section 8 of the United States
Housing Act of 1937 ("Section 8”), not in
accordance with the determination of
gross income for federal income tax
liability. In the case of a tenant receiving
housing assistance payments under
Section 8, the documentation
requirement of this paragraph (b)(I)(vii)
is satisfied if the public housing
authority provides a statement to the
building owner declaring that the
tenant’s income does not exceed the
applicable income limit under section 42

(@);

The notification-of-noncompliance
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(viii) The eligible basis and qualified
basis of the building at the end of the
first year of the credit period; and

(ix) The character and use of the
nonresidential portion of the building
included in the building’s eligible basis
under section 42 (d) [e.g., tenant
facilities that are available on a
comparable basis to all tenants and for
which no separate fee is charged for use
of the facilities, or facilities reasonably
required by the project).

account local health, safety, and
building codes;

(vii) There was no change in the
eligible basis (as defined in section
43(d)) of any building in the project, or if
there was a change, the nature of the
change (e.g., a common area has become
commercial space, or a fee is now
charged for a tenant facility formerly
provided without charge);

(viii) All tenant facilities included in
the eligible basis under section 42(d) of

(2)  Record retention provision. Underany building in the project, such as

the record retention provision, the
owner of a low-income housing project
must be required to retain the records
described in paragraph (b)(1) of this
section for at least 6 years after the due
date (with extensions) for filing the
federal income tax return for that year.
The records for the first year of the
credit period, however, must be retained
for at least 6 years beyond the due date
(with extensions) for filing the federal
income tax return for the last year of the
compliance period of the building.

(c) Certification andreview
provisions—(1) Certification. Under the
certification provision, the owner of a
low-income housing project must be
required to certify at least annually to
the Agency that, for the preceding 12-
month period—

(i) The project met the requirements
of:

(A) The 20-50 test under section 42
(9)(1)(A), the 40-60 test under section 42
(9)(2)(B)» or the 25-60 test under sections
42 (0)(4) and 142 (d)(6) for New York
City, whichever minimum set-aside test
was applicable to the project; and

(B) If applicable to the project, the 15-
40 test under sections 42(g)(4) and 142
(d)(4)(B) for "deep rent skewed”
projects;

(ii) There was no change in the
applicable fraction (as defined in section
42(c)(1)(B)) of any building in the
project, or that there was a change, and
a description of the change;

(iiif) The owner has received an annual
income certification from each low-
income tenant, and documentation to
support that certification; or, in the case
of a tenant receiving Section 8 housing
assistance payments, the statement from
a public housing authority described in
paragraph (b)(I)(vii) of this section;

(iv) Each low-income unit in the
project was rent-restricted under section
42(9)(2);

(v) All units in the project were for
use by the general public and used on a
nontransient basis (except for
transitional housing for the homeless
provided under section 42 (i)(3)(B)(iii));

(vi) Each building in the project was
suitable for occupancy, taking into

swimming pools, other recreational
facilities, and parking areas, were
provided on a comparable basis without
charge to all tenants in the building;

(ix) If a low-income unit in the project
became vacant during the year, that
reasonable attempts were or are being
made to rent that unit or the next
available unit of comparable or smaller
size to tenants having a qualifying
income before any units in the project
were or will be rented to tenants not
having a qualifying income;

(x) If the income of tenants of a low-
income unit in the project increased
above the limit allowed in section
42(9)(2)(iD)(ii), the next available unit of
comparable or smaller size in the project
was or will be rented to tenants having
a qualifying income; and

(xi) An extended low-income housing
commitment as described in section
42(h)(6) was in effect (for buildings
subject to section 7108(c)(1) of the
Revenue Reconciliation Act of 1989).

(2) Review. The review provision
must—

(i) require that the Agency review the
certifications submitted under
paragraph (c)(1) of this section for
compliance with the requirements of
section 42;

(i) contain at least one of the
following requirements:

(A) The owners of at least 50 percent
of all low-income housing projects in the
Agency’s jurisdiction must submit to the
Agency for compliance review a copy of
the annual income certification, the
documentation the owner has received
to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in their projects;

(B) The Agency must inspect at least
20 percent of low-income housing
projects each year and must inspect the
low-income certification, the
documentation the owner has received
to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in those projects; or

(C) The owners of all low-income
housing projects must submit to the
Agency each year information on tenant

income and rent for each low-income
unit, in the form and manner designated
by the Agency, and the owners of at
least 20 percent of the projects must
submit to the Agency for compliance
review a copy of the annual income
certification, the documentation the
owner has received to support that
certification, and the rent record for
each low-income tenant in at least 20
percent of the low-income units in their
projects; and

(iii) Require that the Agency
determine which tenants’ records are to
be inspected or submitted by the owners
for review. If a monitoring procedure
includes the review provision described
in paragraph (c)(2)(ii)(B) of this section,
the records to be inspected must be
chosen in a manner that will not give
owners of low-income housing projects
advance notice that their records for a
particular year will or will not be
inspected. However, an Agency may
give an owner reasonable notice that an
inspection will occur so that the owner
may assemble records (for example, 30
days notice of inspection). See
paragraph (d) of this section for the
inspection provision that is required to
be included in all monitoring
procedures.

(3) Frequency andform of
certification. A monitoring procedure
must require that the certifications and
reviews of paragraph (c)(2) and (2) of
this section be made at least annually
covering each year of the 15-year
compliance period under section 42(i)(l).
The certifications must be made under
penalty of perjury. A monitoring
procedure may require certifications and
reviews more frequently than on a 12-
month basis, provided that all months
within each 12-month period are subject
to certification.

(4) Exception for certain buildings—(i)
In general. The review requirements
under paragraph (c)(2)(ii) (A), (B), and
(C) ofthis section may provide that
owners are not required to submit, and
the Agency is not required to review, the
tenant income certifications, supporting
documentation, and rent records for
buildings financed by the Farmers Home
Administration (FMHA) under the
section 515 program, or buildings of
which 50 percent or more of the
aggregate basis (taking into account the
building and the land) is financed with
the proceeds of obligations the interest
on which is exempt from tax under
section 103 (tax-exempt bonds). In order
for a monitoring procedure to except
these buildings, die Agency must meet
the requirements of paragraph (c)(4)(ii)
of this section.
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(ii) Agreementand review. The
Agency must enter into an agreement
with the FmHA or tax-exempt bond
issuer. Under the agreement, the FmHA
or tax-exempt bond issuer must agree to
provide information concerning, the
income and rent of the tenants in the ~
building to the Agency. The Agency may
assume the accuracy of the information
provided by FmHA or the tax-exempt
bond issuer without verification. The
Agency must review the information
and determine that the income limitation
and rent restriction of section 42 (g)(1)
and (2) are met. However, if the
information provided by the FmHA or
tax-exempt bond issuer is not sufficient
for the Agency to make this
determination, the Agency must request
the necessary additional income or rent
information from the owner of the
buildings. For example, because FmMHA
determines tenant eligibility based on its
definition of “adjusted annual income,”
rather than “annual income” as defined
under Section 8, the Agency may have to
calculate the tenant’s income for section
42 purposes and may need to request
additional income information from the
owner.

(iii) Example. The exception permitted
under paragraph (c)(4)(i) and (ii) of this
section is illustrated by the following
example.

Example. An Agency chooses the review
requirement of paragraph (c)(2)(iij(A) of this
section and some of the buildings selected for
review are buildings financed by the FmHA.
The Agency has entered into an agreement
described in paragraph (c)(4)(ii) of this
section with the FmHA with respect to those
buildings. In reviewing the FmHA-financed
buildings, the Agency obtains the tenant
income and rent information from the FmMHA
for 20 percent of the low-income units in each
of those buildings. The Agency calculates the
tenant income and rent to determine whether
the tenants meet the income and rent
limitation of section 42 (g)(1) and (2). In order
to make this determination, the Agency may
need to request additional income or rent
information from the owners of the FmMHA
buildings if the information provided by the
FmHA is not sufficient.

(d) Inspection provision. Under the
inspection provision, the Agency must
have the right to perform an on-site
inspection of any low-income housing
project at least through the end of the
compliance period of the buildings in the
project. The inspection provision of this
paragraph (d) is separate from any
review of low-income certifications,
supporting documents, and rent records
under paragraph (c)(2)(ii) of this section.

(e) N otification-of-noncom pliance
provision—(1) In general. Under the
notification-of-noncompliance
provisions, the Agency must be required
to give the notice described in

paragraph (e)(2) of this section to the
owner of a low-income housing project
and the notice described in paragraph
(e)(3) of this section to the Service.

(2) N otice to owner The Agency must
be required to provide prompt written
notice to the owner of a low-income
housing project if the Agency does not
receive the certification described in
paragraph (c)(1) of this section, or does
not receive or is not permitted to inspect
the tenant income certifications,
supporting documentation, and rent
records described in paragraph
(c)(2(ii)(A), (B), or (c) of this section
(whichever is applicable), or discovers
by inspection, review, or in some other
manner, that the project is not in
compliance with the provisions of
section 42.

(3) N otice to Internal Revenue
Service—(i) In general. The Agency
must be required to file Form 8823,
“Low-Income Housing Credit Agencies
Report of Noncompliance,” with the
Service no later than 45 days after the
end of the correction period (as
described in paragraph (e)(4) of this
section, including extensions permitted
under that paragraph) and no earlier
than the end of the correction period,
whether or not the noncompliance or
failure to certify is corrected. The
Agency must explain on Form 8823 the
nature of the noncompliance or failure
to certify and indicate whether the
owner has corrected the noncompliance
or failure to certify. Any change in either
the applicable fraction or eligible basis
under paragraph (c)(I)(ii) and (vii) of
this section, respectively, that results in
a decrease in the qualified basis of the
project under section 42 (c)(1)(A) is
noncompliance that must be reported to
the Service under this paragraph (e)(3).
If an Agency reports on Form 8823 that a
building is entirely out of compliance
and will not be in compliance at any
time in the future, the Agency need not
file Form 8823 in subsequent years to
report that building's noncompliance.

(if) Agency retention ofrecords. An
Agency must retain records of
noncompliance or failure to certify for 6
years beyond the Agency’s filing of the
respective Form 8823. In all other cases,
the Agency must retain the certifications
and records described in paragraph (c)
of this section for 3 years from the end
of the calendar year the Agency
receives the certifications and records.

(4) Correction period. The correction
period shall be that period specified in
the monitoring procedure during which
an owner must supply any missing
certifications and bring the project into
compliance with the provisions of
section 42. The correction period is not
to exceed 90 days from the date of the

notice to the owner described in
paragraph (e)(2) of this section. An
Agency may extend the correction
period for up to 6 months, but only if the
Agency determines there is good cause
for granting the extension.

(f) Delegation ofAuthority—(1)
Agenciespermitted to delegate
compliance monitoring functions—(i) In
general. An Agency may retain an agent
or other private contractor (“Authorized
Delegate™) to perform compliance
monitoring. The Authorized Delegate
must be unrelated to the owner of any
building that the Authorized Delegate
monitors. The Authorized Delegate may
be delegated all of the functions of the
Agency, except for the responsibility of
notifying the Service under paragraph
(e) (3) of this section. For example, the
Authorized Delegate may be delegated
the responsibility of reviewing tenant
certifications and documentation under
paragraph (c) (1) and (2) of this section,
the right to inspect buildings and
records as described in paragraph (d) of
this section, and the responsibility of
notifying building owners of lack of
certification or noncompliance under
paragraph (e)(2) of this section. The
Authorized Delegate must notify the
Agency of any noncompliance or failure
to certify.

(ii) Limitations. An Agency that
delegates compliance monitoring to an
Authorized Delegate under paragraph
(f) ()(i) of this section must use
reasonable diligence to ensure that the
Authorized Delegate properly preforms
the delegated monitoring functions.
Delegation by an Agency of compliance
monitoring functions to an Authorized
Delegate does not relieve the Agency of
its obligation to notify the Service of any
noncompliance of which the Agency
becomes aware,

(2) Agenciesperm itted to delegate
compliance monitoring functions to
another Agency. An Agency may
delegate all or some of its compliance
monitoring responsibilities for a building
to another Agency within the State. This
delegation may include the
responsibility of notifying the Service
under paragraph (e)(3) of this section.

(9) Liability. Compliance with the
requirements of section 42 is the
responsibility of the owner of the
building for which the credit is
allowable. The Agency’s obligation to
monitor for compliance with the
requirements of section 42 does not
make the Agency liable for an owner’s
noncompliance.

(h) Effective date. Allocation plans
must comply with these regulations by
June 30,1993. The requirement of section
42 (m)(1)(B)(iii) that allocation plans
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contain a procedure for monitoring for
noncompliance becomes effective on
January 1,1992, and applies to buildings
for which a low-income housing credit
is, or has been, allowable at any time.
Thus, allocation plans must comply with
section 4Z{m)(I}(B}(iii) prior to June 30,
1993, the effective date of these
regulations. An allocation plan that
complies with these regulations, with
the notice of proposed rulemaking
published in the Federal Register on
December 27,1991, or with a reasonable
interpretation of section 42{m}(1)(BJ(iii)
will satisfy the requirements of section
42(m)(1)(B)(iii) for periods before June
30,1993. Section 42(m)(l)(B)(iii) and
these regulations do not require
monitoring for whether a building or
project is in compliance with the
requirements of section 42 prior to
January 1,1992. However, if an Agency
becomes aware of noncompliance that
occurred prior to January 1,1992, the
Agency is required to notify the Service
of that noncompliance.

PART 602— OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 23 U.S.C, 7805.

§602.101 [Amended}

Par. 4. Section 602.101(cj is amended
by adding the following entry to the
table:

Michael P. Dolan,

Acting Commissionero finternalRevenue.
Approved- August 4,1992.

Fred T. Goldberg, Jr.,

AssistantSecretary o fthe Treasury.

[FR Doc. 92-21156 Filed 9-1-92; 8:45 am}

BILLING CODE 4830-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD1 92-001J

Special Local Regulation: New York
National Championship Race, New
York, NY

agency: Coast Guard, DOT.
action: Temporary final rule.

summary: The Coast Guard is
establishing a temporary special local
regulation for the New York National
Championship Race. The event,
sponsored by Super Boat Racing Tour
will take place on Sunday, October 4th,

1545-1291".

1992. Temporary closure of the Lower
Hudson River between Battery Park and
Manhattan Pier 76 is needed to protect
the boating public from the hazards
associated with high speed powerboat
racing in confined waters.

effective DATE: This regulation is
effective from 12 pan. to 3 p.m. on
October 4,1992.

FOR FURTHER INFORMATION CONTACT:
BMI G. Gaffney, Waterways
Management Office, Coast Guard Group
New York (212) 668-7933.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this regulation are
BMI G. Gaffney, Project Manager,
Captain of the Port, New York and
LCDR J. D. Stieb, Project Attorney, First
Coast Guard District, Legal Office.

Regulatory History

On May 1,1992 the Coast Guard
published a notice of proposed
rulemaking entitled Special Local
Regulation: New York National
Championship Race, New York, NY in
the Federal Register (57 FR 18850). Prior
to this publication, the Coast Guard
received six letters commenting on this
proposal with no negative comments. A
public hearing was not requested and
none was held.

Background and Purpose

On December 11,1991 the sponsor,
Super Boat Racing, Inc., submitted a
request to hold a power boat race in the
Hudson River. The Coast Guard is
establishing a temporary regulation in
the Hudson River for this event known
as the "New York National
Championship Race.” This regulation
establishes a regulated area in NY
harbor and provides specific guidance to
control vessel movement during the
limited timeframe of the race.

This event will include up to 25
powerboats competing on an oval
course at speeds approaching 100 m.p.h.
Due to the inherent dangers of a race of
this type, a bank to bank closure of the
waterway and subsequent restriction of
traffic will be temporarily effected to
ensure the safe navigation of the other
users of the Hudson River.

The sponsors, Super Boat Racing, Inc.
(formerly under the name Offshore
Professional Tour,) have previously run
this race in NY harbor m 1990 and 1991.
This year's event will follow the same
marked course and regulations as set
forth in the previous years. By providing
sufficient lead time, the Coast Guard, in
cooperation with the New York Dept, of

burden to the users of the waterway.
Parties from the NY and NJ maritime
community have been contacted to
provide input concerning this repeated
event. At the end of the comment period
no negative comments had been
received.

Discussion of Comments and Changes

Of the six letters that were received
from various marine industries around
the Port of New York and New Jersey,
none opposed the race as long as the
conditions, location, and time frame
mirror last year’s event as planned.
Therefore, no changes to the proposed
regulation were made as a result of their
comments.

Regulatory Evaluation

This regulation is not considered to be
major under Executive Order 12291 and
not significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). The Coast Guard expects the
economic impact of thisregulation to be
so minimal that a Regulatory Evaluation
is unnecessary due to the limited
duration of the race, the extensive
advisories that have been and will be
made to the affected maritime
community, and the fact that the event
is taking place on a Sunday afternoon,
which normally experiences only a light
volume of commercial marine traffic.

Small Entities

For reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) of the
Regulatory Flexibility Act (5U.S.C 601
et seq.J that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.}.

Federalism

The Coast Guard has analyzed this
regulation in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this regulation
and concluded that under section 2.B.2.C.

Ports and Trade and Super Boat Racing, > of Commandant Instruction M16475.1B,

Inc., is attempting to minimize any

it is an action under the Coast Guard's
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statutory authority to protect public
safety, and thus is categorically
excluded from further environmental
documentation.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For reasons set out in the preamble,
the Coast Guard amends 33 CFR part
100 as follows:

PART 100— [AMENDED]

operators of this regulation and other
applicable laws.

proposed rules in advance of the event
or to provide for a delayed effective

(c) Effective period. This regulation isdate.

effective from 12 p.m. to 3 p.m. on
October 4,1992.

Dated: August 26,1992.
J.D. Sipes,
RearAdmiral, U.S. Coast Guard Commander,
First Coast Guard District.
[FR Doc. 92-21101 Filed 9-1-92; 8:45 am]
BtLUNQ CODE 4910-14-M

33 CFR Part 165

1. The authority citation for part 100 [CGD1 92-097]

continues to read as follows:

Authority: 33 U.S.C 1233; 49 CFR 1.46 and
33 CFR 100.35.

Safety Zone: Lower East River, NY
agency: Coast Guard, DOT.

2. A Temporary section, 100.T01-001 iacTioN: Temporary Final Rule.

added to read as follows:

§100.T01-001 New York National
Championship Race, New York and New
Jersey.

(@) Regulated Area. The regulated
area includes all waters of the Lower
Hudson River south of a line drawn
between Pier 76 Manhattan and a point
on the New Jersey shore at 40°45'52" N
latitude 7401'0T' W longitude, and
north of a line connecting the following

points:

Latitude Longitude
4042'16.0" N 74°01'09.0" W
40°41'55.0" N 74°01'18.0" W
40°41'47.0" N 74°01'36.0" W
40°41'55.0" N 74°01'59.0" W. Then to

shore at
4042'20.5" N 74d02'06.0” W

(b) Special Local Regulations.

(1) Commander, U.S. Coast Guard
Group New York reserves the right to
delay, modify or cancel the race as
conditions or circumstances require.

(2) No person or vessel may enter,
transit, or remain in the regulated area
during the effective period of regulation
unless participating in the event as
authorized by the sponsor or the Coast
Guard. The Patrol Commander, as
delegated by the Commander, Coast
Guard Group New York, will attempt to
minimize any delays' for commercial
vessels transiting the area and will
monitor channel 16 VHF-FM.

(3) All persons and vessels shall
comply with the instructions of the
Commander, U.S. Coast Guard Group
New York or the designated on scene
patrol personnel. U.S. Coast Guard
patrol personnel include commissioned,
warrant, and petty officers of the Coast
Guard. Upon hearing five or more blasts
from a U.S. Coast Guard vessel, the
operator of a vessel shall stop
immediately and proceed as directed.
Members of the Coast Guard Auxiliary
may be present to inform vessel

summary: The Coast Guard is
establishing a temporary safety zone for
a fireworks display within all waters of
the Lower East River south of the
Brooklyn Bridge and north of a line
drawn between slip 7 Manhattan and
pier 5 Brooklyn. The fireworks display
will take place on Sunday, September 6,
1992 from 8 p.m. to 10 p.m. with a rain
date of September 7,1992. Temporary
closure of the waters surrounding the
launching barges is needed to protect
the boating public from the safety
hazards associated with a pyrotechnic
fireworks display in these waters.
EFFECTIVE DATES: This regulation is
effective from 8 p.m. through 10 p.m. on
September 6,1992. (Raindate September
7,1992))

FOR FURTHER INFORMATION CONTACT:
Lieutenant (junior grade) J.E. Peschel,
Waterways Management Officer, Coast
Guard Group New York (212) 668-7933.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are LTIG
J.E. Peschel, Captain of the Port, New
York and LCDR J. Astley, Project
Attorney, First Coast Guard District,
Legal Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to
public interest since the event takes
place on a public holiday where
immediate action is needed to respond
to*any potential hazards and sufficiently
protect the boating public. Due to the
date that this application was received,
there was not sufficient time to publish

Background and Purpose

The circumstances requiring this
regulation result from the desire to
protect the maritime public from
possible dangers and hazards
associated with a pyrotechnic fireworks
display in the waters of the Lower East
River. The safety zone will surround a
barge based program directed over the
waters of the Lower East River. This
two hour zone allows time for Coast
Guard personnel to clear vessels from
the area both before and during the
display, and ensure all pyrotechnics
have been extinguished prior to
reopening the area to maritime traffic.
No vessel will be permitted to enter or
move within the safety zone unless
permitted to do so by Captain of the
Port, New York.

Regulatory Evaluation

This regulation is not major under
Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). Due to the limited duration of the
display within this two hour window,
and the extensive advisories made to
the affected maritime community
concerning this event, the impact of this
regulation is expected to be minimal.
The Coast Guard expects the economic
impact of this regulation to be so
minimal that a Regulatory Evaluation is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632).

For reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).
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Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this regulation

and concluded that under section 2.B.2.C.

of Commandant Instruction M18475.1B,
it is an action under the Coast Guard’s
statutory authority to protect public
safety, and thus is categorically
excluded from further environmental
documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety. Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
waterways.

For reasons set out in the preamble,
the Coast Guard proposes to amend 33
CFR part 165 as follows:

PART 165— [AMENDED!

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 33
CFR 1.05-1(g), 6.04-1,6.04-6, and 100.5, 49
CFR 1.46.

2. A temporary section, 165.T 01-097 is
added to read as follows:

§ 165.T 01-097 South Street Seaport
Labor Day Fireworks, Lower East River,
New York.

(a) Location. The safety zone includes
all waters bank to bank of the Lower
East River south of the Brooklyn Bridge
and north of a line drawn from Slip 7,
Manhattan to Pier 5, Brooklyn.

(b) Effective period. This regulation is
effective from 8 p.m. through 10 p.m. on
September 6,1992. (Rain date of
September 7,1992.)

(c) Regulations. (1) No person or
vessel may enter, transit, or remain in
the safety zone during the effective
period of regulation unless participating
in the event as authorized by the U.S.
Coast Guard Captain of the Port
(COTP), New York. The COTP will
attempt to minimize any delays for
commercial vessels transiting the area
and will monitor channel 16 VHF-FM.

2 All persons and vessels shall
comply with the instructions of the
COTP NY or the designated on scene
personnel. U.S. Coast Guard patrol
personnel include commissioned,
warrant, and petty officers of the Coast
Guard. Upon hearing five or more blasts

from a U.S. Coast Guard vessel, the
operator of a vessel shall stop
immediately and proceed as directed.

Dated: August 27,1992.
R.M. Larrabee,
Captain, U.S. Coast Guard, Captaino fthe
Port, New York.
[FR Doc. 92-21012 Filed 9-1-92; 8:45 ami
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL49-1-5525; FRL-4157-8]

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Final rule.

summary: USEPA is approving a
revision to the Illinois State
Implementation Plan (SEP) for sujfur
dioxide (SO2). The revision pertains to
the Peoria SO2 nonattainment area plan.
USEPA's action is based upon a revision
request which was submitted by the
State to satisfy the requirements of part
D of the Clean Air Act for the Peoria/
Tazewell SO* nonattainment area,
which consists of portions of Peoria and
Tazewell Counties. This action is being
taken in light of lllinois’ February 8,
1991, correction of several deficiencies
in the SOs compliance test methodology.
USEPA approved these corrections on
June 26,1992 (57 FR 28617).

DATES: This action will be effective
November 2,1992 unless notice is
received within 30 days of publication
that adverse or critical comments will
be submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Copies of the requested SIP
revision, technical support documents
and public comments received are
available at the following address: U.S.
Environmental Protection Agency,
Region V, Air and Radiation Division,
Regulation Development Branch, 77
West Jackson Boulevard, Chicago,
Illinois 60604.

Copies of the regulations being
incorporated by reference in today’s rule
are available for inspection at: U.S.
Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Washington, DC 20460.

Comments on this rulemaking should
be addressed to: J. EImer Bortzer, Chief,
Regulation I>evelopment Section,
Regulation Development Branch (5AR-
18J), United States Environmental

Protection Agency, Region V, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Fayette Bright (5AR-18J), Regulation
Development Branch, United States
Environmental Protection Agency,
Region V, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886-6069.

SUPPLEMENTARY INFORMATION:

. Background/Summary of State
Submittal

On November 20,1985, the Illinois
Environmental Protection Agency
(IEPA) submitted to USEPA lllinois
Pollution Control Board (IPCB) Proposed
Opinion and Order R84-28 (adopted
October 10,1985). On April 24,1986,
prior to completion of USEPA review of
the proposal, Final Order R84-28 was
adopted by the IPCB. IEPA resubmitted
that Order, as adopted, to USEPA on
June 9,1986. The state’s submittal is
intended to satisfy an outstanding
condition related to federal approval of
Illinois’ Part D SOa SIP for the Peoria/
Tazewell nonattainment area. See 45 FR
62804 (September 22,1980) and 50 FR
5246 (February 7,1985). The Peoria/
Tazewell SO2 Part D plan will be
complete following USEPA approval of
IPCB Final Order R84-28. The
information presented below
summarizes the requested SIP revision
and USEPA'’s action on it. A more
detailed analysis of the State’s submittal
is contained in technical support
documents dated February 13,1986, and
March 16,1992, which are available
from the Region V office listed above.

On May 31,1972 (37 FR 10861), USEPA
approved lllinois Rule 204(c)(1)(A)
which established a 1.8 Ibs (pounds SCb
per million British Thermal. Units)/
MMBTU emission limit for existing fuel
combustion sources in the Peoria, East
St. Louis and Chicago major
metropolitan area. This rule was to
serve as the state’s Part D SIP control
strategy for the Peoria/Tazewell
nonattainment area.

However, Rule 204(c)(1)(A) was
invalidated by the Illinois Appellate
Court on September 27,1978. Through
several SIP actions (see 47 FR 9479—
March 5,1982:49 FR 31412—August 7,
1984; 49 FR 31687—August 8,1984), SO2
emission limits have been reestablished
for all sources in the Peoria area with
the exception of boilers at the
Caterpillar Tractor Mapleton and East
Peoria plants, Westinghouse Air Brake
Co. (WABCO), Pabst, Archer Daniels
Midland (ADM), and Central Illinois
Light Company (CILCO) Edwards
Station Units 1 and 3.
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The SO* emission limits for existing
solid fuel emission sources are
contained in Part 214 Subpart C of Title
35 Chapter | Subchapter C of lllinois’
rules. IPCB Final Order R84-28 revised
limits contained in part 214. This
revision establishes SO* emission limits
for the above named sources as follows;

1. Section 214.141(c)—Caterpillar Tractor
East Peoria boilers (with maximum rated
capacity of 882 MMBTU/hr)—1.4 lbs/
MMBTU

2. Section 214.141(d)—Caterpillar Tractor

Mapleton Boilers 2-5 (with maximum rated

capacity of 996 MMBTU/hr per Consent

Decree with USEPA)—1.1 Ibs/MMBTU

Section 214.141(b)—WABCO, Pabst and

ADM boilers (with maximum rated

capacities of 59 MMBTU/hr, 58 MMBTU/hr

and 624 MMBTU/hr, respectively)—5.5 lbs/

MMBTU. The 5.5 Ib/MMBTU limit does not

apply to sources in the City of Peoria with

stacks less than 47 meters (m) high. This

provision: affects only WABCO which has a

stack height less than 47m. Consequently,

WABCO cannot emit more than 1.8 Ibs/

MMBTU with their current stack. If

WABCO increased their stack height to

47m, they would be allowed to emit up to

5.5 Ib/MMBTU

4. Section 214.561—Central Illinois Light
Company (CILCO), E.B. Edwards Electric
Generating Station Units 1 and 3 (with
maximum rated capacity of 5461 MMBTU/
hr)—6.6 Ibs/MMBTU

IPCB Final Order R84-28 also creates
Section 214.560 which provides Subpart
X Utilities—This Subpart contains rules
which modify the general emission rules
of Subparts A through M as applied to a
given industry or a given site.

w

Il. Demonstration of Attainment

USEPA requires that State SEP
submittals contain a demonstration that
the provisions of the revised SIP will
provide for attainment and maintenance
of the National Ambient Air Quality
Standards (NAAQS). In support of
today’s SIP revision for Peoria and
Tazewell counties, IEPA has submitted
several air quality modeling analyses,
which combine to form IEPA’»
attainment demonstration. USEPA has
reviewed these modeling studies* and
has found them to be consistent with
USEPA modeling guidelines and with
USEPA's stack height regulations.

One of these modeling studies
predicted violations ofthe SOz NAAQS
at two receptors located on a bluff
within the boundaries of the Caterpillar
Tractor Mapleton plant The bluffis on
plant property and is not fully fenced to
prevent public access. USEPA was
concerned that the public might be able
to gain access to the areas where
violations were predicted. If this was in
fact possible, the violations would have
to be considered to be ambient
violations* and therefore the emission

limits that flhnars had proposed for the
Caterpillar Tiracfor Mapleton plant could
not be shown to protect the NAAQS,
and would not be approvable.

Illinois Environmental Protection
Agency PEPA) staff visited the site and
determined that the bluff was indeed
inaccessible to the public. The terrain is
steep and overgrown in that area, and
existing access roads are adequately
fenced. Following discussions with IEPA
and review of a map showing the
fencing and terrain of the bluffarea,
USEPA accepted IEPA’s determination.
Therefore, the modeled violations at
Caterpillar Tractor Mapleton are not
considered ambient violations.

The modeling analyses submitted by
IEPA adequately demonstrate that the
SO2 limits set forth in the SIP revision!
will provide for the attainment and
maintenance of the SO2 NAAQS in
Peoria and Tazewell Counties.

I11. Enforcement

When this ride submittal was
received, lllinois’ SOz compliance test
methods (set forth in § 214.101), which
are coupled with the emission limits in
the Peoria/Tazewell SIP revision, were
not consistent with Federal policy
requirements intended to protect the
short-term SOz NAAQS. lllinois was
informed of the deficiencies in the
compliance methodology and was asked
to correct them. On February 8* 1991,
Illinois submitted SO2 compliance
measurement method revisions to
USEPA. USEPA approved: due revision
on fume 26,1992» (57 FR 28617) because
the revisions have corrected the
deficiencies previously identified by
USEPA.

IV. Rulemaking Action

USEPA approves 35IAC Sections
214.141 (b)* (c), (d), 214.560 and 214.561
as revisions to the Illinois SO* SIP. The
Part D plan for the Peoria/Tazewell SO2
nonattainment area will be complete
following today’s action.

USEPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
November 2,1992 unless, within 30 days
of its publication, notice is received that
adverse or critical comments will be
submitted. If such notice is received, this
action will be withdrawn before the
effective date by publishing two
subsequent notices. One notice will
withdraw the final action and another
will begin a new rulemaking by
announcing a proposal of the action and
establishing a comment period. If no
such comments are received, the public

is advised that this action will be
effective November 2,1992.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published m the Federal Register on
January 19,1989, (54 FR 2214-2225). On'
January 6,1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of Section 3 of
Executive Order 12291 for a period of 2
years.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to the State Implementation
Plan shall be considered separately in
light of specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

The Agency has reviewed this request
for revision of the federally approved
State implementation Plan for
conformance with die provisions of the
1990 Amendments enacted on
November 15,1990. The Agency has
determined that this action conforms
with these requirements irrespective of
the fact that the submittal preceded the
date of enactment,

Under 5 U.&.C. 605(b)* the
Administrator has certified that SIP
approvals da not have a significant
economic impact on a substantial
number of small entities (See 46 FR
8709).,

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 2,1992.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Listof Subjects in 40 CFR Part 52

Air pollution control* Incorporation by
reference, environmental protection,
Sulfur oxides.

Note.—Incorporation by reference of the
State Implementation Wan for the State of
Illinois was approved by the Director of the
Federal Register on July 1,1982.
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Dated: July 10,1992.
Valdas V. Adatnkus,
Regional Administrator.

For the reasons set out in the
preamble, chapter 1 of title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52— APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671(q).
Subpart O— lllinois

2. Section 52.720 is amended by adding
paragraph (c)(8) to read as follows:

§52.720 Identification of plan.
* * A 'A *

(c) * *x %

(88) On June 9,1986, the State
submitted revisions to its sulfur dioxide
limitations in the form of a April 24,
1986, opinion and order of the Illinois
Pollution Board in proceeding R84-28,

(i) Incorporation by reference.

(A)
Subtitle B: Air Pollution Chapter 1:
Pollution Control Board Part 214 Sulfur
Limitations, Subpart C: Existing Solid
Fuel Combustion Emission Sources,

§ 214.141 Sources Located in
Metropolitan Areas, paragraphs b), c)
and d), and Subpart X; Utilities,

§ 214.560 Scope and § 214.561 E.D.
Edwards Electric Generating Station
effective May 20,1986.

(FR Doc. 92-21064 Filed 9-1-92; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 180
[OPP-300256A; FRL-4073-4]
RIN 2070-AB78

Buffalo Gourd Root Powder; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
action: Final rule.

Summary: This document establishes an
exemption from the requirement of a
tolerance for residues of buffalo gourd
root powder (Cucurbitafoetidissim a
root powder) when used as an inert
ingredient (gustatory stimulant) in
pesticide formulations applied to
growing crops only. This regulation was
requested by the Microfolo Co.

EFFECTIVE d ate: This regulation
becomes effective September 2,1992.

ADDRESSES: Written objections,
identified by the document control
number, [OPP-300256A], may be
submitted to: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Connie Welch, Registration
Support Branch, Registration Division
(H7505C), Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460. Office location and telephone
number: Rm. 7111, CM #2,1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703J-305-7252.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 9,1992 (57 FR
30454), EPA issued a proposed rule that
gave notice that the Micorflo Co., 719
Second St., Suite 12, Davis, CA 95616,
had submitted pesticide petition (PP)
2E4064 to EPA requesting that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, 21 U.S.C, 346a(e), propose
to amend 40 CFR 180.1001(d) by
establishing an exemption from the
rquirement of a tolerance for residues of
Buffalo gourd root powder (Cucurbita

Title 35: Environmental Protectiofoetidissim a root powder) when used as

an inert ingredient (gustatory stimulant)
in pesticide formulations applied to
growing crops only.

Inert ingredients are all ingredients
that are not active ingredients as
defined in 40 CFR 153.125, and include,
but are not limited to, the following
types of ingredients (except when they
have a pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. Based on the data and information
considered, the Agency concludes that
the exemption from the requirement of a
tolerance will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after

publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above (40 CFR 178.20). The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). If a
hearing is requested, the objections must
include a statement of the factual
issue(s) on which a hearing is requested,
the requestor’s contentions on such
issues, and a summary of any evidence
relied upon by the objector (40 CFR
178.27). A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: There is a genuine and
substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontesied claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stab 1164, 5 U.S,C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4,1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: August 13,1992,

Douglas D. Campt,

Director, Office o fPesticide Programs. *
Therefore, 40 CFR part 180 is amended

as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
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2. Section 180.1001(d} is amended by
adding and alphabetically inserting the
inert ingredient “Buffalo gourd root
powder” to read as follows:

Inert ingredients

Buffalo gourd root powder (Cilcvrfoifa foetidisskna root

powder).

« *

[FR Doc. 92-21029 Filed 9-1-92; &45 am]
BILLING CODE 6560-50-f

FEDERAL MARITIME COMMISSION

46 CFR Part 510
[Docket No. 92-30]

Licensing of Ocean Freight
Forwarders

AGENCY; Federal Maritime Commission.
action; Final rule.

summary; Hie Federal Maritime
Commission amends its regulations
which govern the licensing, duties and
responsibilities of ocean freight
forwarders, to reduce financial and
regulatory burdens on the ocean freight
forwarder industry. The final rule (1)
removes the requirement that prior
Commission approval be obtained for
organizational changes involving the
acquisition of one or more additional
licensees by a licensee; (2) permits the
processing fee for Commission approval
of organizational changes to be paid by
personal check; and (3) permits the
licensee's name to appear before or after
the shipper's name when the licensee’s
name appears in the shipper
identification box on die bill of lading.
(The final rule also includes technical
changes to reflect the redesignation of
the Commission’s Bureau of Tariffs to
the Bureau of Tariffs, Certification and
Licensing.)
EFFECTIVE DATE; Effective on September
2,1992, except the removal of
§510.19(a)(5), the redesignation of
§ 510.19(a)(6) and (7), and the addition
of §510.19(f) which are effective April 1,
1994.
FOR FURTHER INFORMATION CONTACT;
Bryant L. VanBrakle, Director, Bureau of
Tariffs, Certification ALicensing,
Federal Maritime Commission, 1100 L
Street, NW., Washington, DC 20573-
001, (202) 523-5796
or
Seymour Glanzer, Director, Bureau of
Hearing Counsel, Federal Maritime

8180.1001 Exemption® from the
requirement of a tolerance,
* * * * *

Limits
» * - # «

No more than 2.5 tbs/acre/season (9.4
gm/acre/season of Cucurtxtacin).
- « -

Commission, 1100 L Street, NW.,

Washington, DC 20573-0001, (202)

523-5783
SUPPLEMENTARY INFORMATION: The
Federal Maritime Commission
(“Commission” or “FMC”) initiated this
proceeding by publishing a Notice of
Proposed Rulemaking (“NPR”) in the
Federal Register on June 5,1992 (57 FR
24004). The NPR solicited comments on
a proposed rule to amend certain
provisions of die freight forwarder
regulations in order to reduce financial
and regulatory burdens on the ocean
freight forwarder industry.

The proposed rule would (1) remove
the requirement that prior Commission
approval be obtained for organizational
changes involving the acquisition of one
or more additional licensees by another
licensee; (2} permit the processing fee
for Commission approval of
organizational changes to be paid by
personal check; and (3) permit the
licensee’s name to appear before or after
the shipper’s name when the licensee’s
name appears in the shipper
identification box on the bill of lading.

Comments

Comments were received from the
National Customs Brokers and
Forwarders Association of America, Inc.
("NCBFAA™}; the Pacific Coast Council
of Customs Brokers and Freight
Forwarders Associations, Inc. ("Pacific
Coast Council”); the New York Foreign
Freight Forwarders and Brokers
Association New York (“NYFFBA”);
Hiram Walker & Sons, Inc. (“Hiram
Walker”); and, jointly certain South
America, Central America and
Caribbean conferences and discussion
agreements (“Conferences”).1

1Those conferences and discussion agreements
are as follows: Venezuelan American Maritime
Association," Atlantic and Golf/West Coast South
America Conference; United States/Central
America Liner Association; Central America
Discussion Agreement; United States Atlantic &
Cnlf/Hispaniola Steamship Freight Association;
Hispaniola Discussion Agreement; United States
Atlantic & Gulf/Southeastern Caribbean Steamship
Freight Association; Southeastern Caribbean
Discussion Agreement; Jamaica Discussion
Agreement; United Sfates/Panama Freight
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(d) * * *

Uses

Gustatory stimulant

NCBFAA opposes removing the
requirement for prior Commission
approval of licensee acquisitions at this
time. Although it believes that “the
Commission is on the right track” with
this proposed rule, NCBFAA advises
that the proposed rule is untimely.

The underpinning of NCBFAA’s
concern about timeliness is a petition
pending before the Commission seeking
relief, pursuant to section 19 of the
Merchant Marine Act, 1920,46 U.S.C.
app. 876 from a proposed consortium
allegedly sponsored by the Government
of the Republic of Korea.2 NCBFAA
argues that removing the approval
requirementat this time would facilitate
the alleged proposed monopolization
and controlled cargo practices in the
U.S.-Korean trades by authorizing the
acquisition of licensees for the projected
consortium.

NCBFAA further believes that given
the consortium issue the acquisition
process should be scrutinized more
closely, and suggests that the
Commission require an appropriate

Association; PANAM Discussion Agreement; Puerto
Rico/Caribbean Discussion Agreement; Caribbean
and Central American Discussion Agreement. Sea-
Land Service, Int, a inember of some of the
foregoing conferences and agreements, did not
participate in their comments.

* This petition, entitled Petition No. PS-92—
Petition O fK orean Forw arders ft Customs B rokers
A ssociation O fSouthern California Pursuant To
Section 19(b)(b) O fTheM erchantM arineActO f
1920 Regarding Conditions U nfavorable To
Shipping In The Foreign Trade Between The U nited
States And The Republic O fK orea, waa dated June
16.1992, and was filed by the Korean Forwarders
and Customs Brokers Association of Southern
California. The petition requested Commission
action to prevent an agency of the Government of
the Republic of Korea from allegedly sponsoring a
consortium which plans to establish a
transportation operation in the United States
offering freight forwarding, non-vessel-operating
common carrier, customs brokerage and other
transportation services in the U.S.-Korean trade. In
a Notice of Filing of Petition For Relief, served June
29.1992, the Commission advised that Petition No.
P3-92 would be held in abeyance because: (1)
Bilateral talks between Korea and the United States
were scheduled for July 1992; (2) the consortium in
nonexistent; add (3) certain Commission action
proposed in FMC Docket No. 92-42. A ctions To
Adjust OrM eet Conditions U nfavorable To
Shipping In The U nited States/K orea Trade, could
affect the consortium issue.
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affirmation from all proposed
transferees that: (1) They will abide by
all applicable U.S. laws; (2) they will not
join with other licensees in seeking to
control or otherwise unlawfully
monopolize ocean forwarding in any
specific trade(s); (3) they are privately
owned independent entities rather than
instruments of a foreign government;
and (4) they have accurately
represented any direct or indirect
ownership or control by any foreign
government Finally, the NCBFAA
suggests an alternative to this proposed
rule, to wit; Exempt licensees from the
approval process only when the sole
change in the identity of the forwarder is
through a corporate restructuring, such
as a consolidation. NCBFAA favors the
proposed amendments which would
allow payment by personal check and
permit a licensee’s name to appear
before or after the shipper’s name in the
shipper identification box on the bill of
lading.

The Pacific Coast Council’s comments
generally tracked those of NCBFAA.
Although expressing general support for
the licensee acquisition amendment, the
Pacific Coast Council argues that the
proposed change is untimely because
elimination of the prior approval
requirement would subvert the
Commission’s proposed sanctions in
Docket No. 92-42.® The Pacific Coast
Council favors the amendments
permitting payment by personal check
and permitting a licensee’s name to
appear before or after the shipper’s
name.

The NYFFBA, on the other hand,
favors elimination of the prior approval
requirement for acquisition of licensees
for the reasons that the requirement is
unnecessary, time consuming and
economically and financially
burdensome.4 NYFFBA supports the
other proposed amendments permitting
payment by personal check and
permitting a licensee’s name to appear
before or after the shipper’s name.

* The proceeding in Docket No. 92-42 resulted
from a petition filed by Direct Container Line. Inc.
on January 13,1992. P etition Pursuantto Section
19(1Kb)o fthe M erchantM arine Acto f1920 A gainst
Certain Practices o fthe Government O fK orea.
(Petition No. P2-92.) The petition sought relief,
pursuant to section 19 of the Merchant Marine Act.
1920, from conditions allegedly unfavorable to
shipping in the United States-Korea trade resulting
from the laws of the Republic of Korea. Thereafter,
the Commission initiated an investigation pursuant
to section 19 and determined that unfavorable
conditions did exist in the trade. On July 1,1992. in
Docket No. 92-42, the Commission published a

proposed rule which would suspend the licenses of _

ocean freight forwarding enterprises owned or
controlled by non-U.S. citizen Korean nationals,
among other sanctions.

4 NYFFBA supported the license suspension
sanctions in Docket No. 92-42.

Hiram Walker opposes the
elimination of the licensee acquisition
prior approval requirement, indicating
that the Commission and the public
should be aware of such acquisitions.
Hiram Walker is concerned about
potential effects on existing agreements
with shippers and possible conflict of
interest or restraint of competition and
trade. It also opposes the proposed
amendment which would allow the
licensee’s name to appear before or after
the shipper’s name in the shipper
identification box. Opposition is based
on the view that the name of only the
true shipper or beneficial owner of the
cargo should appear in the shipper
identification box.

Finally, the Conferences oppose the
elimination of the prior approval
requirement for acquisition of licensees
because of concerns about the
Commission’s ability to monitor the
fitness qualifications of the resulting
entity. The Conferences are further
opposed to the proposed amendment
which would permit payment by
personal check on the ground that mere
suspension of an application in the
event of a dishonored personal check
was insufficient. The Conferences
contend that dishonoring a personal
check bears on the character of the
licensee. The Conferences recommend
that, if implemented, the proposed rule
be revised to require a re-examination
of the licensee’s fitness, including, but
not limited to, a full adjudicatory
investigation when a personal check is
dishonored.

Discussion

The Commission has considered all of
the comments received in this
proceeding and has determined to adopt
the proposed rule as a final rule in this
matter, with certain changes which are
discussed below. Any comments not
expressly discussed either have been
incorporated without discussion, have
been found to be mooted by the changes
incorporated into the final rule, or have
been found to be irrelevant, without
merit or beyond the scope of the
proceeding.

Acquisitions ofLicensees

The concerns expressed by Hiram
Walker and the Conferences are not
relevant to the process of Commission
approval of licensee acquisition under
existing regulations. A decision to forgo
adoption of this proposed change,
therefore, would not result in the effects
contemplated by Hiram Walker and the
Conferences.

Additionally, elimination of the prior
approval requirement for licensee

acquisitions is not likely to have the
deleterious effect described by NCBFAA
and the Pacific Coast Council. The
involved amendment would not subvert
the sanctions proposed in Docket No.
92-42 should they become effective.
Under that proceeding, licensees which
are majority owned or controlled by
non-U.S. citizen Korean nationals would
be ineligible to perform the duties of an
ocean freight forwarder in the U.S.
trades. This ineligibility would extend to
licensees acquired by those Korean
forwarders. Therefore, any licensee
which a Korean forwarder acquired also
would be ineligible to operate as a
freight forwarder in the U.S. trades.
Similarly, this ineligibility would impede
the acquisition of licensees for the
projected consortium.

Nevertheless, the Commission
recognizes that in these circumstances,
adoption of the proposed amendment
might be misperceived as inconsistent
with the ongoing proceedings in Docket
No. 92-42 and Petition No. P3-92. The
concerns about timeliness expressed by
the affected industry do have merit.
However, because it would be
inappropriate to withdraw an otherwise
beneficial rule solely for that reason, the
amendment will be adopted, but its
effective date will be postponed to April
1,1994, a date when the pending
proceedings are likely to be concluded.

Payment by Personal Check

The only opposition to permitting
payment by personal check in
applications for Commission approval of
organizational changes was that of the
Conferences. The Conferences are
against the provision in the proposed
rule that would suspend Commission
consideration of an application when a
check is dishonored, on the grounds that
a dishonored personal check goes
directly to the character of a licensee. A
personal check, however, may be
dishonored for various reasons,
including those which do not bear on the
character of the account holder. Also,
reexamination of an applicant’s fitness,
including a full adjudicatory
investigation, would be cumbersome,
expensive and time consuming to both
the licensee and the Commission. The
Commission’s proposal to defer the
application process by suspending
consideration adequately addresses the
concerns associated with a dishonored
personal check in a simple, expedient
and efficient manner. Moreover,
adequate procedures to address issues
concerning a licensee’s character or
fitness presently exist in the
Commission’s regulations, and those
procedures may be applied to concerns
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arising from a dishonored personal
check, as the Commission may
determine on a case-by-case basis.
Accordingly, this amendment is being
adopted in the final rule without change.

Shipper Identification Box

The only opposition to permitting the
licensee’s name to appear before or after
the shipper’s name in the shipper
identification box was that of Hiram
Walker, which opposes any appearance
of the licensee’s name in the shipper
identification box. However, that result
is beyond the scope of this proposed
rule and is not well taken, inasmuch as
the existing regulations currently permit
the licensee’s name to appear in the
shipper identification box after the
name of the shipper.

Although the Commission, as an
independent regulatory agency, is not
subject to Executive Order 12291, dated
February 17,1981, it nonetheless has
reviewed the rule in terms of this Order
and has determined that this rule is not
a "major rule” because it will not result
in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effect on
competition, employment, investment,
productivity, innovations, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This rule streamlines the regulatory
process and thereby reduces the
financial, administrative and regulatory
burdens of ocean freight forwarders.
Inasmuch as this reduction will be
beneficial to those entities, the Federal
Maritime Commission certifies, pursuant
to section 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), that this
rule will not have a significant economic
impact on a substantial number of small
entities, including small businesses,
small organizational units or small
governmental organizations.

This rule does not contain any
collection of information requirements
that require submission to the Office of
Management and Budget ("OMB”).
Therefore, OMB review is not required.

List of Subjectsin 46 CFR Part 510

Fees and user charges, Licensing,
Ocean freight forwarders, Reporting and
record keeping requirements, Surety
bonds.

Therefore, pursuant to 5 U.S.C. 553
and sections 17 and 19 of the Shipping
Act 0f1984,46 U.S.C. app. 1716 and

1718, part 510 of title 46, Code of Federal
Regulations, is amended as follows:

PART 510— [AMENDED]

1. The authority citation for part 510
continues to read:
Authority: 5 U.S.C. 553, 46 U.S.C. app. 1702,

1707,1709,1710,1712,1714,1716, and 1718; 21
U.S.C. 853a.

2. Section 510.19 is amended by
deleting paragraph (a)(5) and by
redesignating paragraphs (a)(6) and
(a)(7) as (a)(5) and (a)(6), respectively.

3. Section 510.19 is also amended by
revising paragraph (e) and adding a new
paragraph (f) to read as follows:

§510.19 Changes In organization.
* * * * *

(e) Application form and fee.
Applications for Commission approval

of status changes or for license transfers

under paragraph (a) of this section shall
be filed in duplicate with the Director,
Bureau of Tariffs, Certification and
Licensing, Federal Maritime
Commission, on Form FMC-18, Rev.,
together with a processing fee of $100,
made payable by money order, certified
Check, cashier’s check or personal check
to the Federal Maritime Commission.
Should a personal check not be honored
when presented for payment, the
processing of the application shall be
suspended until the processing fee is
paid.

(f) Acquisition ofone or more
additional licensees. In the event a
licensee acquires one or more additional
licensees, for the purpose of merger,
consolidation, or control, the acquiring
licensee shall advise the Commission of
such change within thirty days after
such change occurs by submitting in
duplicate, an amended Form FMC-18,
Rev. No application fee is required when
reporting this change.

5. Section 510.23 is amended by
revising paragraph (a) to read as
follows:

§510.23 Forwarder and carrier;
compensation.

(@) Disclosure ofprincipal. The
identity of the shipper must always be
disclosed in the shipper identification
box on the bill of lading. The licensee’s
name many appear with the name of the
shipper, but the licensee must be
identified as the shipper’s agent.

A * A <A -*
By the Commission.
Joseph C. Polking,
Secretary.
(FR Doc. 92-21039 Filed 9-1-92; 8:45 am)
BILLING, CODE 6739-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 90-01; Notice 3]
RIN 2127-AE33

Federal Motor Vehicle Safety
Standards; School Bus Pedestrian
Safety Devices

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final rule; response to petition
for reconsideration.

Summary: This rule amends certain
provisions in Standard No. 131, School
Bus Pedestrian Safety Devices (49 CFR
§ 571.131) which requires new school
buses to be equipped with a stop signal
arm. Specifically, the amendment
requires the stop signal arm to be
aligned relative to the lower edge of the
passenger window. In addition, with
respect to stop arms equipped with
lights to meet the standard’s conspicuity
requirement, this notice amends the
flash rate so that it more closely
correlates to the most recent
recommended practice of the Society of 1
Automotive Engineers. These

amendments will increase the J
effectiveness of stop signal arms by q
improving their visibility to other f
motorists.

dates: Effective Date: The amendment
becomes effective September 2,1992.
Petitions for reconsideration: Any
petition for reconsideration of this rule
must be received by the agency not later
than October 2,1992.
ADDRESSES: Petitions for
reconsideration should refer to Docket
No. 90-01; Notice 3 and be submitted to
the following: Administrator, National
Highway Traffic Safety Administration,
400 Seventh Street SW., Washington,
DC 20590.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles Gauthier, Office of Vehicle
Safety Standards, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202) 366-4799.

SUPPLEMENTARY INFORMATION:
L Background

On May 3,1991, NHTSA published a
final rule establishing a new Federal
motor vehicle safety standard requiring
new school buses to be equipped with a
stop signal arm. (56 FR 20363). A stop
signal arm is a device patterned after
conventional “ STOP” signs and
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attached to the left side of a school bus.
When the school bus stops, the stop
signal arm automatically extends
outward from the bus. Its purpose is to
alert motorists that a school bus is
stopping or has stopped. The standard
specifies requirements about the stop
signal arm’s appearance, size,
conspicuity, operation and location.

The agency established this new
safety standard after reviewing the
available information, including the
docket comments, the Fatal Accident
Reporting System (FARS) data, and a
report issued by the National Academy
of Sciences entitled “Improving School
Bus Safety,” (Special Report No. 222).
The agency determined that a safety
need exists for better controlling the
movement or vehicles passing stopped
school buses during the loading and
unloading of passengers.

Il. Petitions for Reconsideration

NHTSA received two petitions for
reconsideration of the stop signal arm
rule. One was a petition from the
California Department of Education
(DOE) requesting a change in the
requirement regarding the height at
which a stop signal arm should be
located. DOE asked that the reference to
the lower edge of the driver’s window
frame in S5.4.1(b) be deleted, stating
that some school bus models are
designed so that the lower edge of the
driver’s side window is lower than the
side windows at the passenger seats.
The petitioner believed that installation
of the stop signal arm relative to the
lower jedge of the driver’s window could
reduce the visibility of the stop signal
arm to other motorists and thus reduce
the arm's effectiveness. The California
DOE recommended that the reference in
S5.4.1(b) be changed to the lower.edge
of the passenger windows.

The other petition was from Epicor
Industries, a manufacturer of turn
signals, hazard warnings and alternating
flashers. It requested that the agency
change the requirements for the flash
rate for stop signal arm lights under
S$6.2.2 to conform with the most recent
version of SAE J1054, “Warning Lamp
Flashers, (October 1989). The petitioner
stated that such an amendment would
assure that the two lamps would flash
alternately and have “on” times that
meet an accepted standard and have
been proven effective. The previous
version of SAE J1054 (January 1977),
which was used by NHTSA to develop
the final requirements of S6.2.2, was
determined by the SAE to be incorrectly
written, Epicor also requested that
Standard No. 131 be amended to include
a provision requiring all replacement
parts for stop signal arms to comply

with the requirements of the standard
similar to the provisions of S5.7 in
Standard No. 108, Lamps, Reflective
Devices, and Associated Equipment.

I1l, Agency’s Review of the Petitions for
Reconsideration

A. Reference Planefor Stop Signal
Arm's Location

In the final rule, NHTSA specified
location requirements applicable to the
stop signal arm, based on the goal of
standardization, the views of State
school transportation personnel pbout
effective locations for stop signal arms,
typical location of these devices, and the
Vehicle Safety Act’s directive that the
safety standards be objective. Section
S5 currently specifies that school buses
be equipped with at least one stop
signal arm installed on the left side of
the bus so that, when extended, (1) itis
perpendicular to the side of the bus, plus
or minus five degrees, (2) it has the top
edge of the octagon parallel to and
within 6 inches of a horizontal plane
passing through the lower edge of the
driver’s window frame, and (3) its
vertical centerline is at least 9 inches
away from the school bus body, the
agency stated that these requirements
will provide uniform location
specifications while providing users
flexibility to install stop signal arms
consistent with their experiences with
these devices. The location
requirements are also intended to
ensure that the stop signal arms are
visible to motorists trailing and
approaching stopped school buses.

As mentioned above, California DOE
requested that S5.4.1(b) be amended so
that the reference plane passes through
the lower edge of the passengers’
window s instead of the lower edge of
the driver’s window. The petitioner
believed that this change was necessary
to accommodate the new practice of
designing some school buses so that the
driver’s window is lower than the
passenger’s windows.

NHTSA notes that the agency’s
decision in the final rule to specify the
lower edge of the driver’s window was
based on the assumption that the lower
edge of the driver’s window and
passengers’ windows were all in the
same horizontal plane. While this
assumption remains valid in most
situations, the agency is aware that an
increasing number of new school buses
are being designed so that the driver’s
side window is lower than the
passenger side windows. The agency
believes that new school buses are
being designed in this manner to
improve school bus driver visibility of

student pedestrians in front of and along
side the school bus.

NHTSA has decided to amend the
requirements of 85.4.1(b) to require that
the top edge of the stop signal arm be
aligned with the lower edge of the frame
of the passenger window immediately
behind the driver’s window. The agency
believes that specifying this window as
the reference will ensure that stop signal
arms are more visible to other motorists,
since some school buses are designed
with the bottom of the driver’s window
being well below that of the passenger’s
windows. Under the May 1991 final rule,
as the lower edge of the driver’s window
gets closer to the ground, so does the
signal stop arm, thereby reducing its
visibility to other motorists, and thus its
effectiveness.

The agency anticipates that this
amendment will not result in any
adverse impact to school bus
manufacturers or users that were
planning to install the stop signal arm
relative to the lower edge of the driver’s
window. In most buses, the driver’s
window is on the same plane as the
passenger’s windows. In addition, the
agency has reviewed those new bus
designs with lower driver windows and
believes that installing the stop signal
arm relative to the lower edge of the
passengers’ windows will not result in
any additional compliance problems for
manufacturers.

B. Flash Rate

In the final rule, the agency
determined that a stop signal arm must
either be reflectorized or have flashing
lamps to provide increased conspicuity.
or both. The final rule stated that if
flashing lamps are used, they must
comply with the requirements for color,
flash rate, and vibration, moisture, dust,
corrosion, photometry, and warpage, as
set forth in S6.2. The notice stated that
the tests for flash rate were patterned
after the tests in the Society of
Automotive Engineer’s (SAE’s)
Recommended Practice, J1054, Warning
Lamp Alternating Flashers (January
1977). Specifically, S6.2.2 of the final rule
states:

The lamps on each side of the stop signal
arm, when operated at the manufacturer’s
design loan, shall flash at a rate of 60-120
flashes per minute with a current “on” time of
50 percent.

The petition from Epicor requested
that the requirements for the flash rate
be patterned after the more recent SAE
Recommended Practice for alternating
flashers promulgated in October 1989.
The October 1989 Recommended
Practice cleared up technical problems
caused by the existence of two SAE
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Recommended Practices dealing with
alternating flashing lamps—SAE J1054
and SAE J1104. While J1054 described
the performance parameters for a
flasher, J1104 specified how to assure
that a particular flasher design
conformed to the performance
parameters. In October 1989, SAE
revised J1054 to incorporate the
pertinent features and allowable
elements of both SAE Recommended
Practices, thus eliminating the need for
J1104. In doing so, SAE substituted the
flash rate conditions of J11Q4 for those in
J1054.

After reviewing the modified SAE
Recommended Practice, NHTSA has
decided to pattern S6.2.2 after the
October 1989 SAE Recommended
Practice, J1054. Given that the SAE has
determined that the January 1977
version of J1054 is technically incorrect,
the agency believes that S6.2.2 should be
revised to reflect the language adopted
in the October 1989 version of J1054.

C. ReplacementEquipment

The final rule specified that Standard
No. 131 is a vehicle standard that
applies to new school buses. The
Standard does not apply to stop signal
arms sold in the aftermarket. Nor do the
Standard’s provisions apply to stop
signal arm replacement parts.

Epicor requested that Standard No.
131 be amended to include a section
requiring that all replacement bulbs and
lenses for stop signal arms meet the
requirements of the standard. It was
suggested that such an amendment
would parallel S5.7 of Standard No. 108,
which requires replacement lights to
comply with that standard. Requesting
that Standard No. 131 be amended to
make the replacement bulbs and lenses
subject to the requirements of the
standard is based on the assumption
that such a requirement is necessary for
safety. Specifically, the petitioner stated
that the amendment wjould ensure that
the standard is “not abused over time as
worn parts and components are
replaced.”

In determining whether to extend
Standard No. 131’s requirements to
aftermarket replacement parts, the
agency contacted Specialty
Manufacturing Company, the largest
manufacturer of stop signal arms.
Specialty Manufacturing explained that
the bulbs installed in the flashing lamps
are the same bulbs used in passenger
car stop lamps. In addition, the
replacements are normally bought
directly from Specialty Manufacturing
because the lamp lens has a unique
shape and hole pattern.

NHTSA has decided not to extend
Standard)No. 131 to replacement parts.

The agency disagrees with the
petitioner’s contention that inferior
replacement parts will be used unless
the Standard is amended. The agency
notes that the only replacement bulbs
available can be assumed to be in
compliance with the standard’s
requirements for stop signal arm bulbs
since those bulbs are the same as the
bulbs required to comply with the
requirements for passenger car
replacement lamps under S5.7 of
Standard No. 108. The only known
source of replacement lamp lens is the
original manufacturer, and the agency
does not anticipate the entry of low
quality replacement bulbs and lamps
into the market given the low cost and
low volume of this market. Accordingly,
the agency has decided to deny the
petitioner’s request to establish
performance requirements for
replacement equipment.

NHTSA has determined that an
immediate effective date is in the public
interest. The amendments made by this
notice impose no new requirements but
instead either increase manufacturer
flexibility or are for purposes of
clarification or correction. Since the new
Standard No. 131 is effective September
1,1992, the agency has determined that
it is in the public interest to have these
amendments become effective at the
same time. Absent these amendments,
manufacturers availing themselves to
this flexibility would be unable to
certify that their school buses comply
with Standard No. 131.

This final rule does not have any
retroactive effect. Under section 103(d)
of the National Traffic and Motor
Vehicle Safety Act (15 U.S.C. 1392(d)),
whenever a Federal motor vehicle safety
standard is in effect, a state may not
adopt or maintain a safety standard
applicable to the same aspect of
performance which is not identical to
the Federal standard. Section 105 of the
Act (15 U.S.C. 1394) sets forth a
procedure for judicial review of final
rules establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

Rulemaking Analyses and Notices

Executive Order 12291 (Federal
Regulation) and DOTRegulatory
Policies and Procedures

NHTSA has analyzed this rulemaking
and determined that it is neither “major’
within the meaning of Executive Order
12291 nor "significant” within the
meaning of the Department of

Transportation’s regulatory policies and
procedures. The agency believes that a
full regulatory evaluation is not required
because the rule will have only minimal
economic impacts. The first amendment
will affect only a very small number of
school buses. Even those school buses
with driver’s windows which are lower
than the passengers’ windows will have
little or no added difficulty in complying
with the modified requirement. Further,
there should be no added difficulty in
complying with the flash rate
requirements of the amendment.

Regulatory Flexibility Act

NHTSA has considered the effects of
this action under the Regulatory
Flexibility Act. | hereby certify that it
will not have a significant economic
impact on a substantial number of small
entities. School bus manufacturers are
generally not small businesses within
the meaning of the Regulatory Flexibility
Act. Small governmental units and small
organizations are generally affected by
amendments to the Federal motor
vehicle safety standards as purchasers
of new school buses. However, any
impact on small entities from this action
will be minimal since the amendments
make minimal changes in the final rule
that will not impose additional costs.
Accordingly, the agency has determined
that preparation of a regulatory
flexibility analysis is unnecessary.

Executive Order 12612 (Federalism)

This rulemaking has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and NHTSA has determined that
it does not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

N ational EnvironmentalPolicy Act

NHTSA has also analyzed this
rulemaking action for purposes of the
National Environmental Policy Act. The
agency has determined that
implementation of this action will not
have any significant impact on the
quality of the human environment.

List of Subjects in 49 CFR Part 571

Imports, Incorporation by reference,
Motor vehicle safety, Motor vehicles,
Rubber and rubber products, Tires.

In consideration of the foregoing, 49
CFR part 571 is amended as follows:

PART 571- [AMENDED]

1. The authority citation for part 571 of
Title 49 continues to read as follows:

Authority: 15 U.S.C. 1392,1401,1403,1407;
delegation of authority at 49 CFR 1.50.
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§571.131 [Amended]

2. In Section 571.131, the title of the
section is revised to read as follows:

§571.131 Standard No. 131; School bus
pedestrian safety devices.

Standard No. 131, S5.4 [Amended]

3. In Standard No. 131, S5.4 is revised

to read as follows:
* * * * *

S5.4 The stop signal arm shall be
installed on the left side of the bus.

55.4.1 The stop signal arm shall be
located such that, when in the extended
position:

(a) The stop signal arm is
perpendicular to the side of the bus, plus
or minus five degrees;

(b) The top edge of the stop signal arm
is parallel to and not more than 8 inches
from a horizontal plane tangent to the
lower edge of the frame of the passenger
window immediately behind the driver’s
window; and

(c) The vertical centerline of the stop
signal arm is not less than 9 inches
away from the side of the school bus.

55.4.2 A second stop signal arm may
be installed on a school bus. That stop
signal arm shall comply with S5.4 and
§5.4.1;k

* * I*

Standard No. 131, S6.2.2 [Amended]

4. In Standard No. 131, S6.2.2 is
revised to read as follows:

56.2.2 Flash Rate. The lamps on each
side of the stop signal arm, when
operated at the manufacturer’s design
load, shall flash at a rate of 60 to 120
flashes per minute with a current “on”
time of 30 to 75 percent. The total of the
percent current “on” time for the two
terminals shall be between 90 and 110.

Issued on: August 28,1992. -

Marion C. Blakey,
Administrator,Acting.

[FR Doc. 92-21148 Filed 9-1-92; 8:45 amj
BILLING CODE 4910-59-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 653
[Docket No. 920648-2206]
RIN 0648-AE75

Red Drum Fishery of the Gulf of
Mexico

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

action: Final rule.

summary: NMFS issues this final rule to
implement Amendment 3 to the Fishery
Management Plan for the Red Drum
Fishery of the Gulf of Mexico (FMP).
This final rule removes from the
regulations the detailed procedures
applicable to the Gulf of Mexico Fishery
Management Council (Council) and
NMFS for assessing the stock and
determining the allowable biological
catch (ABC) of red drum; removes from
the regulations language specifying that,
at such time as a catch of red drum is
allowed, a person landing red drum,
other than from a directed commercial
fishery, must comply with the landing
and possession laws of the state where
landed; and makes other minor
corrections and clarifications to the
regulations. In addition, Amendment 3
changes the requirement that the
procedure for stock assessments, panel
reports, and setting ABC and total
allowable catch (TAC) be commenced
prior to October 1 every year to “prior to
October 1 every other year or at such
time as agreed upon by the Council and
the Regional Director,” Southeast
Region, NMFS. The intended effects of
this rule are to simplify the regulations
by removing administrative procedures
that are not applicable to the conduct of
the red drum fishery; to comply with a
ruling by the U.S. District Court for the
District of Columbia; and to ease an
unnecessarily burdensome requirement
for stock assessments, panel reports,
and findings regarding ABC and TAC.
EFFECTIVE date: October 2,1992.

FOR FURTHER INFORMATION CONTACT:
Robert A. Sadler, 813-893-3161.

SUPPLEMENTARY INFORMATION: The red
drum fishery is managed under the FMP,
prepared and amended by the Council,
and its implementing regulations at 50
CFR part 653 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).

The background and rationale for the
measures in this final rule, and for the
change in the procedure for stock
assessments, panel reports, and setting
ABC and TAC, are set forth in the
preamble to the proposed rule (57 FR
26814, June 16,1992) and in Amendment
3, the availability of which was
announced (57 FR 23199, June 2,1992),
and are not repeated here.

No comments were received on the
proposed rule.

Changes from the Proposed Rule

NMFS has determined that removal
from the regulations of the procedures
for stock assessment and analysis of the
red drum resource and for revising the
management measures, in their entirety,
may deprive fishermen and other

interested persons of necessary
information regarding the possible
future establishment of an allowable
catch of red drum from the EEZ.
Accordingly, in lieu of being removed,
§ 653.24 is revised to remove the
detailed procedures while still apprising
interested persons of the frequency of
stock assessment and analysis and the
general method for revising the
management measures. Details of those
procedures are contained in the FMP.

Classification

The Secretary determined that
Amendment 3 is necessary for the
conservation and management of the
red drum fishery and that it is consistent
with the national standards, other
provisions of the Magnuson Act, and
other applicable law.

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), determined that this
final rule is not a “major rule” requiring
the preparation of a regulatory impact
analysis under Executive Order 12291.

The Council prepared a regulatory
impact review (RIR) for Amendment 3,
which concludes that this final rule will
reduce costs.

The General Counsel of the
Department of Commerce has certified
to the Small Business Administration
that this final rule will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis was not prepared.

The Council prepared an
environmental assessment (EA) as part
of Amendment 3 that discusses the
impact on the environment as a result of
this rule. Based on the EA, the Assistant
Administrator concluded that there will
be no significant impact on the human
environment as a result of this rule.

The Council determined that this rule
will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management programs of
Alabama, Florida, Louisiana, and
Mississippi. Texas does not participate
in the coastal zone management
program. These determinations were
submitted for review by the responsible
state agencies under section 307 of the
Coastal Zone Management Act.
Louisiana agreed with the
determination. Alabama, Florida, and
Mississippi did not respond during the
statutory time period; therefore, state
agency agreement with the consistency
determination is automatically inferred.

This final rule does not contain a
collection-of-information requirement
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for purposes of the Paperwork
Reduction Act.

This final rule does not contain
policies with federalism implications
sufficient to warrant preparation of a
federalism assessment under Executive
Order 12612.

List of Subjects in 50 CFR Part 653
Fisheries, Fishing, Reporting and

recordkeeping requirements.
Dated: August 28,1992.

William W. Fox, Jr.,

Assistant Administrator for Fisheries,

National M arine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR part 653 is amended
as follows:

PART 653— RED DRUM FISHERY OF
THE GULF OF MEXICO

1. The authority citation for part 653
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

§653.2 [Amended]

2. In | 653.2, the definitions for
Commercialfishing (fishery), and
Directed commercial red drum fishing
(fishery) are removed.

§653.3 [Amended]

3. In 8 653.3, paragraph (c) is removed.
4. In § 653.7, paragraph (d) is revised
to read as follows:

8§653.7 Prohibitions.
* * * * *

50 CFR Part 661 *
[Docket No. 920412-2112]

Ocean Salmon Fisheries off the Coasts
of Washington, Oregon, and California

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

action: Closure.

summary: NMFS announces the closure
of the commercial fishery in the
exclusive economic zone (EEZ) from the
U.S.-Canada border to Cape Falcon,
Oregon, at 0001 hours, August 26,1992.
The Director, Northwest Region, NMFS
(Regional Director), determined that the
harvest guideline of 17,600 coho salmon
has been reached and the fishery, which
closed at midnight, August 22,1992,
should not be reopened. This action is
necessary to conform to the preseason
announcement of the 1992 management
measures and is intended to ensure
conservation of coho salmon.

DATES: Effective at 0001 horns local
time, August 26,1992. Actual notice to
affected fishermen was given prior to
the time the fishery was scheduled to
reopen (0001 hours local time, August 26,
1992) through a special telephone hotline
and U.S. Coast Guard Notice to
Mariners broadcasts as provided by 50
CFR 661.23. Comments will be accepted
through September 16,1992.
ADDRESSES: Comments may be mailed
to Rolland A. Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, NOAA, 7600 Sand

(d)  Fail to release immediately with aPoint Way NE.. BIN CI5700-Bldg. 1,

minimum of harm a red drum caught in
the EEZ; or possess a red drum in or
from the EEZ, as specified in § 653.22(a).
* * * * ' *

§653.22 [Amended]

5. In § 653.22, the section heading is
revised to read Harvest and possession
limitations.

6. Section 653.24 is revised to read as
follows:

§653.24 Ad]ustment of management
measures.

Prior to October 1 every other year or
such time as agreed upon by the Council
and the Regional Director, the Science
and Research Director will prepare a
stock assessment and analysis of the
red drum resource. Based on a stock
assessment and analysis, and in
accordance with the procedures
specified in the FMP, the Council may
establish TAC and user group
allocations by amendment to the FMP.

(FR Doc. 92-21152 Filed 9-1-92; 8:45 am]
BILUNO CODE 3510-22-M

Seattle, WA 98115-0070. Information
relevant to this notice has been
compiled in aggregate form and is
available for public review during
business hours at the office of the NMFS
Northwest Regional Director.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at (206) 526-6140.

SUPPLEMENTARY INFORMATION: In its
emergency interim rule and notice of
1992 management measures (57 FR
19388, May 6,1992), NMFS announced
that the 1992 commercial fishery
between the U.S.-Canada border and
Cape Falcon, Oregon, would open July
20 and continue through the earliest of
August 31 or attainment of harvest
guidelines of either 18,100 coho salmon
or 4,400 chinook salmon. These harvest
guidelines have since been revised to be
17,600 coho salmon and 9,700 chinook
salmon (57 FR 36021, August 12,1992).

The last opening of this fishery was
on August 20-22,1992, followed by a 3-
day closure.

Based on the best available
information on August 24, the

commercial catch in the subarea from
the U.S.-Canada border to Cape Falcon
totaled about 18,900 coho salmon and
about 8,700 chinook salmon. Unlike
fisheries managed under quotas that
require closure upon the projected
attainment of the quota, fisheries
managed under harvest guidelines do
not require closure upon the projected
attainment of the guideline. However, it
was determined that the commercial
fishery from the U.S.-Canada border to
Cape Falcon, Oregon, would be
managed to keep catches near the
guideline levels. Therefore, the
commercial fishery in this subarea,
which closed at 2400 hours local time,
August 22,1992, will remain closed for
the duration of its scheduled 7/20-8/31
season. Closure of this fishery is
authorized by regulations at 50 CFR
661.21 (b)(1)(i).

In accordance with the inseason
notice procedures of 50 CFR 661.23,
actual notice to fishermen of this action
was given prior to 0001 hours local time,
August 26,1992, by telephone hotline
number (206) 526-6667 or (800) 662-9825
and by U.S. Coast Guard Notice to
Mariners broadcasts on Channel 16
VHF-FM and 2182 Khz.

The Regional Director consulted with
representatives of the Pacific Fishery
Management Council, the Washington,
Department of Fisheries, and the Oregon
Department of Fish and Wildlife
regarding the closure of the commercial
fishery between the U.S.-Canada border
and the Cape Falcon. The states of
Washington and Oregon will manage
the commercial fishery in the State
waters adjacent to this area of the EEZ
in accordance with this Federal action.
This notice does not apply to treaty
Indian fisheries or to other fisheries that
may be operating in other areas.

Because of the need for immediate
action, the Secretary of Commerce has
determined that good cause exists for
this notice to be issued without
affording a prior opportunity for public
comment.

Classification

This action is authorized by 50 CFR
661.23 and is in compliance with
Executive Order 12291.

List of Subjects in 50 CFR Part 661

Fisheries, Fishing, Indians, Reporting
and recordkeeping requirements.

Authority: 16 U.S.C. 1801 et seq.
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Dated: August 27,1992.
David S. Crestin,
Acting Director, Office o fFisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 92-21131 Filed 9-1-92; 8:45 am]
BILLING CODE 3510-22-M

50 CFR Part 661
[Docket No. 920412-2112]

Ocean Salmon Fisheries Off the
Coasts of Washington, Oregon, and
California

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

action: Inseason adjustment.

summary: NMFS announces that for the
commercial fishery from Cape Falcon to
Cascade Head, Oregon, up to 25 coho
salmon may be landed before the
species ratio landing restriction of at
least 1 chinook salmon for every 2 coho
salmon is required, and there may be no
more than 1 landing per day, beginning
August 22,1992. The Director, Northwest
Region, NMFS (Regional Director), has
determined the landing restriction
should be relaxed to provide
commercial fishermen with additional
opportunity to harvest coho salmon
before the scheduled closure on August
31,1992. This action is intended to
maximize the harvest of coho salmon
without exceeding the ocean share
allocated to the commercial fishery in
this subarea.

DATES: Effective at 0001 horns local
time, August 22,1992. Actual notice to
affected fishermen was given prior to
that time through a special téléphoné
hotline and U.S. Coast Guard Notice to
Mariners broadcasts as provided by 50
CFR 661.23. Comments will be accepted
through September 16,1992.
ADDRESSES: Comments may be mailed
to Rolland A. Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, NOAA, 7600 Sand
Point Way NE., BIN C15700-Bldg. 1,
Seattle, WA 98115-0070. Information
relevant to this notice has been
compiled in aggregate form and is
available for public review during
business hours at the office of the NMFS
Northwest Regional Director.

FOR FURTHER INFORMATION CONTACT:
William L Robinson at (206) 526-6140.
SUPPLEMENTARY INFORMATION: In its
emergency interim rule and notice of
1992 management measures (57 FR
19388, May 6,1992), NMFS announced
that the 1992 commercial fishery for all
salmon species between Cape Falcon
and Florence South Jetty, Oregon, would

open July 22 and continue through the
earliest of August 31 or attainment of
either the coho salmon ceiling south of
Cascade Head, Oregon, or the overall
coho salmon quota south of Cape
Falcon, Oregon. The coho salmon ceiling
south of Cascade Head was reached
and the commercial fishery from
Cascade Head to the U.S.-Mexico
border was closed to coho salmon
fishing at midnight, August 7,1992 (57
FR 36608, August 14,1992). The
commercial fishery in the subarea from
Cape Falcon to Cascade Head has
continued as scheduled for all salmon
species. Preseason restrictions still in
effect for the commercial fishery
between Cape Falcon and Cascade
Head include a species ratio landing
restriction such that at least 1 chinook
salmon must be landed for each 2 coho
salmon landed, except that a landing of
2 coho salmon and no chinook salmon is
allowed.

Based on the best available
information on August 18,1992, the
commercial catch south of Cape Falcon
totaled about 46,900 coho salmon
through August 16,1992. Therefore,
about 10,100 fish of the overall catch
quota of 57,000 coho salmon south of
Cape Falcon are available for harvest by
the commercial fishery between Cape
Falcon and Cascade Head before its
scheduled closure on August 31,1992,
Commercial fishing representatives
requested additional opportunity to
harvest the remaining coho salmon
while extending the season for all
salmon species for as long as possible
through August 31,1992. Therefore, the
commercial fishery in the subarea from
Cape Falcon to Cascade Head is
modified to allow up to 25 coho salmon
to be landed before the species ratio
landing restriction of at least 1 chinook
salmon being landed for each 2 coho
salmon landed is required, and there
may be no more than 1 landing per day.
Modification of limited retention
regulations is authorized by regulations
at 50 CFR 661.21(b)(1)(H).

In accordance with the inseason
notice procedures of 50 CFR 661.23,
actual notice to fishermen of this action
was given prior to 0001 hours local time,
August 22,1992, by telephone hotline
number (206) 526-6667 or (800) 662-9825
and by U.S. Coast Guard Notice to
Mariners broadcasts on Channel 16
VHF-FM and 2182 KHz.

The Regional Director consulted with
representatives of the Pacific Fishery
Management Council and the Oregon
Department of Fish and Wildlife
regarding the adjustment affecting the
commercial fishery between Cape
Falcon and Cascade Head. The State of
Oregon will manage the commercial

fishery in State waters adjacent to this
area of the exclusive economic zone in
accordance with this Federal action.
This notice does not apply to other
fisheries that may be operating in other
areas.

Because of the need for immediate
action, the Secretary of Commerce has
determined that good cause exists for
this notice to be issued without
affording a prior opportunity for public
comment.

Classification

This action is authorized by 50 CFR
661.23 and is in compliance with
Executive Order 12291.

List of Subjects in 50 CFR Part 661

Fisheries, Fishing, Indians, Reporting
and recordkeeping requirements.

Authority: 10 U.S.C. 1801 et seq.

Dated: August 27,1992,
David S. Crestin,
Acting Director, Office ofFisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 92-21078 Filed 9-1-92: 8:45 am]
BILLING CODE 3510-22-M

50 CFR Part 663

[Docket No. 920400-2100]

Pacific Coast Ground!ish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

action: Release of reserve.

SUMMARY: NMFS announces the release
of the 30,000-mt reserve of Pacific
whiting for absea processing in the
Pacific coast groundfish fishery off
Washington, Oregon, and California.
This action is intended to provide for
full utilization of the Pacific whiting
resource by U.S. fishermen and
processors.

DATES: Effective from 0001 hours (local
time) September 4,1992, until modified,
superseded, or rescinded.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at (206) 526-6140;
or Rodney Mclnnis at (310) 980-4040.

SUPPLEMENTARY INFORMATION: The
emergency interim rule allocating the
1992 Pacific whiting resources at 50 CFR
663.23(b)(5) (57 FR 13661, April 17,1992,
extended at 57 FR 32181, July 21,1992)
initially limited the amount of the 1992
Pacific whiting (whiting) harvest
guideline of 208,800 metric tons (mt) that
could be processed at sea in the
exclusive economic zone to 98,800 mt,
with 80*000 mt set aside for shoreside
processing and the remaining 30,000 mt



Federal Register / Vol. 57, No. 171 / Wednesday, September 2, 1992 / Rules and Regulations 40137

set aside as a reserve. The rule states
that the 30,000-mt reserve first is
available for shoreside processing needs
without additional announcement in the
Federal Register. However, the reserve
will be made available to at-sea
processors on September 1,1992, or as
soon as practicable thereafter, if the
shoreside processors have not processed
at least 48,000 mt (60% of their initial
allocation) by September 1,1992.

During die 21-day period between
April 15 and May 6,1992, 98,979 mt of
whiting were processed at sea. Further
at-sea processing was prohibited on
May 6,1992 (57 FR 21041, May 18,1992).

The best available information on
August 3,1992, indicates that
approximately 21,000 mt of whiting has
been processed shoreside through July
25,1992. During recent weeks shoreside
landings have averaged about 2,000 mt
per week. Although shoreside landings
may increase somewhat over the next
few weeks, there is no information to
indicate that they would reach the 5,300-
mt average weekly landing needed to
exceed 48,000 mt by September 1,1992.
Consequently, the Northwest Regional
Director, NMFS, has determined that
shoreside processing will not exceed
48,000 mt by September 1 and the entire
30,000-mt reserve should be made
available for at-sea processing. Since
the at-sea processors exceeded their
initial limit of 98,800 mt by 179 mt, the
overage of 179 mt is deducted from the
reserve, consistent with 50 CFR
663.23(b)(5)(iii). Therefore, only 29,821
mt of whiting is available for at-sea
processing at this time. As a result, the
amount of whiting that has so far been
made available for at-sea processing in
1992 is increased to 128,800 mt, including
any whiting processed at-sea that are
incidentally caughtby vessels fishing for
other species.

Because the 29,821 mt reserve
remainder may be harvested in a matter
of several days, the reserve release is
delayed from September 1 until
September 4 (the next earliest
practicable date) in order to allow for
timeliness in closing the fishery and
thereby avoiding the need for a closure
during the 3-day Labor Day weekend.
The Regional Director will again assess
the amounts of whiting processed
shoreside again on October 1,1992, and
may make further adjustments.

When the additional 29,821 mt of
whiting made available for at-sea
processing has been taken, further at-
sea processing in the fishery
management area will be prohibited.
Consistent with 50 CFR 663.23(b)(5)(vii),
any prohibitions or adjustments may be
made effective immediately by actual
notice to fishermen and processors (by

phone, fax, Northwest Region
computerized bulletin board (contact
206-526-6128), letter, press release, and/
or U.S. Coast Guard Notice to Mariners
(monitor channel 16 VHF)), followed by
publication in the Federal Register.

Secretarial Action

For the reasons stated above, the
Secretary announces that, at 0001 hours
(local time) September 4,1992, the
remainder of the 30,000-mt reserve of
Pacific whiting, totaling 29,821 mt, is
released available for at-sea processing
in 1992.

Classification

This action is taken under the
authority of, and in accordance with 50
CFR 663.23(b)(5) (iii) (v), and (vii). The
determination to release the reserve of
whiting for at-sea processing of Pacific
whiting is based on the most recent data
available. The aggregate data upon
which the determination is based are
available for public inspection at the
Office of the Director, Northwest Region
(see ADDRESSES) during business hours
until September 16,1992,

This action implements the emergency
rule for the 1992 allocation of Pacific
whiting (57 FR 13661), extended at 57 FR
32181, is taken under the authority of 50
CFR 663.23(b)(5), and is exempt from the
normal review procedures of Executive
Order 12291.

List of Subjects in 50 CFR Part 663

Administrative practice and
procedure, Fisheries, Fishing, and
Recordkeeping and reporting
requirements.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 27,1992.

David S. Crestin,

Acting Director, O ffice o fFisheries
Conservation and M anagement, N ational
Marine Fisheries Service.

[FR Doc. 92-21132 Filed 9-1-92; 8:45 am]
BILLING CODE 3510-22-M

National Oceanic and Atmospheric
Administration

50 CFR Part 672
[Docket No. 911176-2018]

Groundfish of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

action: Prohibition of retention.

summary: NMFS is prohibiting further
retention of Pacific ocean perch (POP)
by all gear types in the Western

Regulatory Area of the Gulf of Alaska
(GOA) and is requiring that incidental

catches of POP be treated in the same
manner as prohibited species and
discarded at sea with a minimum of
injury. This action is necessary because
the overfishing level for POP in the GOA
has been reached.

EFFECTIVE DATES: Effective 12 noon,
Alaska local time (A.l.t.), August 28,
1992, through 12 midnight AXt.,
December 31,1992.

FOR FURTHER INFORMATION CONTACT:
David R. Cormany, Resource
Management Specialist, Fisheries
Management Division, NMFS, 907/586-
7228,

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the exclusive
economic zone with the GOA is
managed by the Secretary of Commerce
according to the Fishery Management
Plan for the Groundfish of the GOA
(FMP) prepared by the North Pacific
Fishery Management Council (Council)
under authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 672.

Overfishing is defined at § 602.11(c)(1)
to be a level or rate of fishing mortality
that jeopardizes the long-term capacity
of a stock or stock complex to produce
its maximum sustainable yield on a
continuing basis. The 1992 overfishing
level for POP in the GOA was
established by the final notice of
specifications (57 FR 2844, January 24,
1992) to be equal to the acceptable
biological catch (ABC) amount of 5,730
metric tons (mt), as determined and
recommended by the Scientific and
Statistical Committee of the Council.
The ABC was apportioned among the
GOA regulatory areas as follows:
Western—1,620 mt, Central—1,720 mt,
and Eastern—2,390.

Because the sum of ABC amounts
equaled the amount defined by the FMP
as the overfishing level, the Council
advisory panel recommendations for
total allowable catch (TAC) amounts
were established for each of the GOA
regulatory areas as follows: Western—
1,470 mt, Central—1,561 mt, and
Eastern—2,169.

The TAC amounts of the POP in the
Eastern and Central Regulatory Areas of
the GOA have already been reached
and retention of POP is currently
prohibited in these areas by previous
closures actions (57 FR 34884, August 7,
1992 and 57 FR 18834, May 1,1992,
respectively). Until the effective date of
this closure action, amounts of POP can
still be retained as incidental bycatch to
directed fishing in the Western GOA.
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The 1992 current total harvest of POP in
the GOA is 5,769 mt.

The Director of the Alaska Region,
NMFS, has determined, in accordance
with § 672.20(c)(4), that the overfishing
level for POP in the GOA has been
reached. Any further harvest of bycatch
amounts of POP would result in
overfishing. Consequently, under
§ 672.20(c)(4), NMFS is prohibiting
retention of POP in the Western GOA
effective from 12 noon, A.l.t., August 28,

1992, through 12 midnight. A.l.t.,
December 31,1992.

Classification
This action is taken under 50 CFR

672.20 and is in compliance with E.O.

12291,
List of Subjects in 50 CFR Part 672

Fisheries, Reporting and
recordkeeping requirements.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 28,1992.
David S. Crestin,

Acting Director, O ffice o fFisheries
Conservation and Management. National
Marine Fisheries Service.

[FR Doc. 92-21116 Filed 8-28-92; 2:23 pm]

BILLING CODE 351&-22-M



Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plaint Health Inspection
Service

9 GFR Part 75
[Docket No. 92-015-U

Equine Infectious Anemia (Swamp
Fever); Change In Official Test

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

summary: We propose to amend the
regulations on communicable diseases
in horses, asses, ponies, mules, and
zebras to allow the use of additional
tests as official tests for the laboratory
diagnosis of equine infectious anemia
(EIA), also known as swamp fever. Such
equines that are found to be infected
with EIA based on the results of an
official test may be moved interstate
only under certain conditions, to prevent
the interstate spread of this disease.
This change will make new test
technology available to the industry.

dates: Consideration will be given only
to comments received on or before
October 2,1992.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 92-
015-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Dr, Manuel A. Thomas, Jr., Senior Staff
Veterinarian, Sheep, Goat, Equine, and
Poultry Diseases Staff, VS, APHIS,
USDA, room 701, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
(301) 436-6954.

SUPPLEMENTARY INFORMATION:
Background

The Communicable Diseases
regulations, contained in 9 CFR part 75
(referred to below as the regulations),
among other things, govern the
interstate movement of certain equines
(horses, asses, ponies, mules, and
zebras) that are subjected to an official
test for equine infectious anemia (EIA)
and found positive. A viral disease of
equines, EIA, also known as swamp
fever, is characterized by sudden fever,’
swelling, and anemia.

Currently, § 75.4 (a) of the regulations
provides that either the Agar gel
immunodiffusion (AGIO) test or the
Competitive Enzyme-Linked
Immunosorbent Assay (C ELISA) test,
when conducted in a laboratory
approved by the Administrator, may be
used as the official test for determining
whether equine are affected with EIA.
We propose to amend the regulations to
allow the use of other products for the
laboratory diagnosis of EIA that may be
licensed by the Secretary of Agriculture
under the Virus-Serum-Toxin Act of
March 4,1913, and subsequent
amendments (21 U.S.C. 151 et seq.) for
use under 9 CFR part 75.

At one time, the AGIO and C ELISA
tests were the only permitted tests for
the laboratory diagnosis of EIA. Further,
the C ELISA test was the only type of
ELISA test available for the laboratory
diagnosis of EIA. Many technical
advances have been made in the test kit
industry, resulting in the development of
new tests for the laboratory diagnosis of
EIA. We believe our regulations need to
be changed to allow persons affected by
our regulations to take advantage of the
new technology.

Therefore, we are proposing to amend
the definition of “official test” in
§ 75.4(a) to allow use of any test for the
laboratory diagnosis of EIA that utilizes
a diagnostic product that is: (1)
Produced under license from the
Secretary of Agriculture, and found to
be efficacious for that diagnosis, under
the Virus-Serum-Toxin Act of March 4,
1913, and subsequent amendments (21
U.S.C. 151 et seq.); and (2) conducted in
a laboratory approved by the
Administrator.

The criteria for approval of
laboratories to conduct official tests, as
well as information on where to obtain
the names and addresses of approved
laboratories, are contained in
§ 75.4(c)(1).
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We believe that the change we are
proposing would relieve unnecessary
restrictions and would encourage the
development of other tests for the
diagnosis of EIA.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this proposed rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that his proposed rule would
have an effect on the economy of less
than $100 million; would not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would not cause a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United Sates-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This proposed rule, if adopted, would
allow the use of additional tests for the
laboratory diagnosis of EIA. Estimates
of the U.S. equine population vary from
5.25 million to 6.6 million. Equine owners
have suffered losses due to domestic
and foreign infectious diseases. The use
of diagnostic tests has substantially cut
losses that result from the commingling
of infected animals with healthy ones.
Such has been the case with the AGID
and C ELISA tests for EIA. In fiscal year
1991, 993,712 tests for EIA were
conducted resulting in the identification
of 2,755 reactors. Compared to 9,089
reactors out of 354,412 tests for EIA
conducted in 1974,1it is clear that the
incidence of EIA has declined. Between
the two periods, the probability of
infection with EIA decreased from 2.50
percent to 0.277 percent. Losses
attributed to EIA declined from
approximately $271 million to $21
million (in 1990 dollars).

Allowing other tests to be designated
as official tests may not result in such a
dramatic decline in losses because the
present base of infected animals is
smaller when compared with previous
years. However, the newly-developed
tests would likely continue the decline

* The first year of test reporting in the United
States after the availability in the early seventies of
the first test for diagnosing EIA.



40140

in EIA incidence and could inject
competition in the EIA test market. The
opportunity to develop, obtain a license
for, and market a new product for the
laboratory diagnosis of EIA could
provide a small company the means by
which to enter this industry and realize
a modest economic benefit. Of the dozen
or so companies that manufacture
veterinary diagnostic products, we are
aware of only two that currently market
the AGID and C ELISA tests for EIA.
Neither of these companies is
considered a small entity.

For these two large firms, marketing
products for the laboratory diagnosis of
EIA is a small fraction of their total
business. Further, these sales represent
a niche within a small part of a very
large industry. According to USDA
records, approximately 1 million tests
for the laboratoiy diagnosis of EIA were
produced in the United States in 1991.
These records also indicate that during
the same time period, approximately 54
million veterinary diagnostic tests were
produced. Thus, the production of tests
for the laboratory diagnosis of EIA
equals approximately 2.0 percent of the
total production of the U.S. veterinary
diagnostic products.

Any increase in the production of
products for the laboratory diagnosis of
EIA would likely remain insignificant
when compared with the total
production of veterinary diagnostic
products; however, increased
competition could dramatically affect
the test tum-around time by making
available certain tests that may be less
labor intensive. Additionally,
designating other qualified tests as
official tests would likely encourage
entrepreneurs and scientists to engineer
new and more powerful procedures and
technology that would foster economic
growth. Ultimately, costs for testing
could be lowered for equine owners.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. {See 7 CFR part
3015, subpart V.)

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws

and regulations that are in conflict with
this rule will be preempted; (2) not
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et

seg.).
List of Subjects in 9 CFR Part 75

Animal diseases, Horses, Quarantine.
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 9 CFR part 75 would be
amended as follows:

PART 75— COMMUNICABLE DISEASES
IN HORSES, ASSES, PONIES, MULES,
AND ZEBRAS

1. The authority citation for part 75
would continue to read as follows:

Authority: 21 U.S.C. 111-113,115,117,120,
121,123-126,134-134h; 7 CFR 2.17,2.51, and
371.2(d).

In § 75.4, paragraph (a), the definition
of “Official test" would be revised to
read as follows:

§75.4 Interstate movement of equine
infectious anemia reactors and approval of
laboratories, diagnostic facilities, research
facilities, and stockyards.

(a)* * %

O fficial test Any test for the
laboratory diagnosis of equine infectious
anemia that utilizes a diagnostic product
that is: (1) Produced under license from
the Secretary of Agriculture, and found
to be efficacious for that diagnosis,
under the Virus-Serum-Toxin Act of
March 4,1913, and subsequent
amendments (21 U.S.C. 151 et seg.); and
(2) conducted in a laboratory approved
by the Administrator.

Done in Washington, DC, this 27th day of
August 1992.

Robert Melland,

Administrator, Animaiand Plant Health
Inspection Service.

[FR Doc. 92-21063 Filed 9-1-92; 8:45 am]
BILLING CODE 3410-34-1*
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DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 563

[No. 92-192]

RIN 1550-AA51

Qualified Thrift Lender Test

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Notice of proposed rulemaking.

summary: The Office of Thrift
Supervision (OTS) proposes to revise its
qualified thrift lender (QTL) regulations
to implement amendments made by the
Qualified Thrift Lender Reform Act of
1991 (QTL Reform Act), subtitle G of the
Federal Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA).

Effective December 19,1991, the QTL
Reform Act amended section 10(m) of
the Home Owners’ Loan Act (HOLA) by
lowering the required QTL percentage of
housing-related investments from 70% to
65% of a thrift’s portfolio assets;
changing the computation period;
increasing the amount of regulatory
liquidity excludable from portfolio
assets; authorizing certain shares of the
stock of certain government sponsored
enterprises to be included in the
computation of qualified thrift
investments; and increasing certain
percentages in the computation of
gualified thrift investments. The
intended effect of these regulations is to
lower the actual thrift investment
percentage (ATIP) of housing-related
investments.

DATES: Comments must be received on
or before October 2,1992.

ADDRESSES: Send comments to Director,
Information Services Division, Public
Affairs, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552, Attention Docket No. 92-192.
These submissions may be hand
delivered to 1700 G Street NW. from 9
a.m. to 5 p.m. on business days; they
may be sent by facsimile transmission to
FAX Number (202) 906-7753 or (202)
906-7755. Submissions must be received
by 5 p.m. on the day they are due in
order to be considered by the OTS. Late-
filed, misaddressed or misidentified
submissions will not be considered in
this rulemaking. Comments will be
available for inspection at 1776 G Street,
NW., Street Level. '

FOR FURTHER INFORMATION CONTACT:
Robyn Dennis, Program Manager, Policy,
(202) 906-5751; Dorene Cadoff, Attorney.
(202) 906-7268; Valerie Lithotomos,
Counsel (Banking and Finance), (202)
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906-6439 Regulations, Legislation, and
Opinions Division, Chief Counsel's
Office; Office of Thrift Supervision, 1700
G Street NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION:
l. Introduction

The OTS is today proposing to amend
its QTL regulations to implement
statutory changes effected by subtitle G
of the Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA), Public Law 102-242,105 Slat
2236 (1991), also referred to as the "QTL
Reform Act.” The QTL Reform Act
modifies the QTL test that was first
enacted in the Competitive Equality
Banking Act of 1987, Public Law 100-86,
101 Stat. 552 (CEBA), and was later
amended in the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989, Public Law 101-73,103 Stat. 183
(FIRREA). Savings associations that fail
to satisfy the QTL test by not holding
the required percentage of housing-
related investments are subject to
various penalties, including limitations
on the types of activities they may
conduct, restrictions on their Federal
Home Loan Bank advances, and loss by
the savings association’s holding
company of the activities flexibility it
enjoyed as a thrift holding company.

The QTL Reform Act amends die QTL
test by lowering the actual thrift
investment percentage (ATIP) of
housing-related investments a thrift
must hold from 70 percent to 65 percent.
The ATIP is a ratio whose numerator is
housing-related investments (called
“qualified thrift investments” or “QTr)
and whose denominator is “portfolio
assets.” The term portfolio assets is
statutorily defined to mean a savings
association’s total assets less goodwill
and other intangibles, the thrift’s
business property, and a limited amount
of liquid assets.

The QTL Reform Act also redefines
the computation period over which a
thrift’s ATIP is measured; the ATIP is
now measured on a monthly average
basis in 9 out of every 12 months.
FIRREA had previously required savings
associations to maintain daily or weekly
averages of their QTI and portfolio
assets over a two-year period.

Shares of stock issued by any Federal
Home Loan Bank are now includable as
QTI. Shares of stock issued by the
Federal Home Loan Mortgage
Corporation (FHLMC) and the Federal
National Mortgage Association (FNMA)
also are now includable as QTI in an
amount not to exceed 20 percent of the
association’s portfolio assets.

Finally, the QTL Reform Act increases
the amount of regulatory liquidity

excludable from portfolio assets from 10
percent to 20 percent of the savings
association’s total assets; the 15 percent
QTI "basket” 1is increased to 20
percent; and the 5 percent consumer
loan “basket” for personal, family,
household, or educational purposes is
increased to 10 percent.

In short, under the revised QTL test,
an association’s QTI must equal 65
percent of its “portfolio assets,” which
excludes goodwill, other intangibles,
liquid assets (up to 20 percent) and the
association’s premises and equipment.
Within the 65 percent requirement, the
association may hold a variety of non-
mortgage assets up to a limit of 20
percent of portfolio assets, such as
consumer loans, FNMA and FHLMC
stock, and certain community service
facilities. The net effect of these changes
is that the QTL test no longer requires a
heavy concentration, and potentially
unsafe and unsound portion, of an
association’s assets in home mortgage
loans.

The QTL Reform Act took effect upon
the enactment of FDICIA on December
19,1991. Thus, these statutory changes
supersede any inconsistent provisions in
OTS’s current QTL regulation. Where
the statutory amendments do not affect
the current regulatory provisions,
however, those provisions remain in
effect. For ease of administration, as
well as easing the recordkeeping burden
on savings associations, OTS is
proposing that the QTL measuring
period commence as of January 1,1992,
the beginning of the first month
following FDICIA’s enactment.

Il. Description of the Proposal

A. TheNew QTL Ratio and
Computation Period

The QTL Reform Act decreases the
ATIP from 70 percent to 65 percent, as
measured by a monthly average, fora 9
out of 12 month period, rather than a
daily or weekly average over each 104-
week period. The OTS proposes that
this 9 out of 12 month period be a
“rolling” period, instead of a static 3 out
of 4 annual quarters measurement.
Application of this "rolling” measuring
period would mean that a savings
association that is not subject to QTL
penalties on the effective date of this
rule would become and remain a
qualified thrift lender so long as it does
not fail the new QTL test for more than
3 months out of the previous 12 month
period. Thus, if the “rolling”” measuring

? Savings associations were permitted to include
as QTI certain specified assets in an aggregate
amount not to exceed 15 percent of an association’s
portfolio assets. This amount has commonly been
referred to as the 15 percent basket.
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period begins January 1,1992, as
proposed, the first time that a savings
association could fail the test is April 30,
1992, the end of the first four moths of
1992. The QTS specifically requests
comment on whether to adopt this
“rolling” measuring period rather than a
static measuring period.

Under today’s proposal, both the
initial and continuing QTL percentage
requirement would decrease to 65
percent. The requalification period
would be amended to the 9 out of the 12
month measuring period. The QTL
Reform Act did not amend the QTL
requalification provision, 12 U.S.C.
1467a(m)(3)(D), added in FIRREA, to
conform to the newly enacted 9 out of 12
months computation period, nor did it
amend the FIRREA provision requiring
thrifts to initially “equal or exceed 70
percent” in order to become a qualified
thrift lender, 12 U.S.C. 1467a(m)()(A).
The OTS believes that the changes
contained in the proposed rule are
necessary for the QTL Reform Act
amendments to be logical and consistent
with the QTL test as a whole, in
accordance with Congressional intent.
This intent is demonstrated in the QTL
Reform’s Act's legislative history by the
explanation given by the sponsor of the
bill that eventually became the QTL
Reform Act.2 The amendments proposed
today rely on this guidance to resolve
otherwise inconsistent provisions in the
statutory text as amended.

The QTL Reform Act took effect on
December 19,1991. The OTS proposes to
begin the new 12 month QTL measuring
period at the beginning of the first
month following enactment, on January
1,1992, for reasons of administrative
convenience from both a regulatory and
recordkeeping perspective. Savings
associations would not be required to
have met the 65 percent QTL test
immediately as of January 1,1992. Under
the proposed, "rolling” 9 out of 12 month
measuring period, savings associations
could first fail in the fourth month of the
measuring period, or on April 30,1992.
Sayings associations that were not
subject to QTL penalties prior to July 1,
1991 would continue to hold their QTL
status and could not fail before April 30,
1992. Because the changes made by the
QTL Reform Act were effective upon
enactment and enhance rather than
restrict the ability of thrifts to meet the
QTL test, the OTS believes it is
appropriate to begin calculating
compliance with the new test before its
implementing rule is finalized. The OTS
notes that even if it determined in the

a 137 Cong. Rec. E4235 (daily ed. December IS,
1991) (statement of Rep. Baker).
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final rule to use a static, 3 out of4
guarters period for measuring
compliance, rather than a “rolling”
measuring period, as proposed, the first
date at which an association could fail
the test is the same under either
approach—April 30,1992.

B. Increase in the AmountofLiquid
Assets Excludable From Portfolio
Assets

New section 10{m)(4){B)(iii} of the
HOLA increases the amount of
regulatory liquidity excludable from
portfolio assets from 10 percent to 20
percent of the savings association’s total
assets. The OTS proposes to amend its
rule accordingly.

C. Qualified Thrift Investments

The QTL Reforin Act increased the
former 15 percent basket to 20 percent
for certain assets, including investments
in some service corporations, starter
homes, and loans to credit-needy areas.
The proposed rule would increase the
percentage accordingly.

The QTL Reform Act expands the
definition of qualified thrift investments
at section 1Q(m)(4)iC)(ii) of the HOLA to
include, without limitation, shares of
stock issued by any Federal Home Loan
Bank. It adds the shares of stock issued
by the Federal Home Loan Mortgage
Corporation and the Federal National
Mortgage Association to the new 20
percent QTL basket The OTS proposes
to amend its rules accordingly.

Before FDICIA, HOLA section
10(m)(C)(iii)(V1) required the dollar
amount of consumer loans for personal,
family, household, or educational
purposes not exceed an amount equal to
5 percent of the savings association’s
portfolio assets. The QTL Reform Act
increases this amount from 5 percent to
10 percent OTS proposes to amend its
rules accordingly.

D. De Novo Institutions

OTS’s current QTL rule forde novo
savings associations uses the FIRREA
104-week QTL measuring cycle. The
OTS proposes to amend its rule to
conform the cycle to the new statutory 9
out of 12 month measuring period. The
proposed rule also clarifies that the
measuring period begins the quarter
following the date on which a savings
association’s charter was granted.

E: Certifying QTL Failure

When a savings association
determines that it has failed the 9 out of
12 month QTL test it must certify that
failure to its Regional Director. The
certification is separate from the
required reporting of its QTL levels on

the Thrift Financial Report (TFR),
discussed in Section H, below.

F. Deletion o fAppendix A

The proposed rule removes appendix
A to the QTL regulations. The
information and guidance contained
therein will be incorporated into the
OTS Thrift Activities Handbook, which
is provided to all thrifts.

G. Consumer Lending by Federal
Savings Associations

The QTL Reform Act also increased
federal savings associations’ consumer
lending authority from 30 percent to 35
percent of assets, subject to some
limitations. No regulatory change is
necessary to implement this statutory
authority.

H. Changes to the Thrift Financial
Report3

The statutory modifications to the
QTL provisions require OTS to modify
the TFR to Teflect, for example, the
change from daily or weekly to monthly
averaging. Significant “lead time” is
necessary to effect these changes.
Therefore, for June, 1992, thrifts will be
unable to report QTL month-end figures
in the quarterly TFR. However,
beginning with the September, 1992 TFR,
and thereafter, the quarterly TFR will
contain 3 lines for monthly ATIP figures.
Thrifts’ calculations of QTL compliance
over the relevant 12 month measuring
period will be confirmed during the
course of supervisory examinations.

7. Solicitation ofComments

The OTS solicits comment on all
aspects of this proposed regulation. The
OTS is providing a 30-day comment
period in order to expedite adoption of
final regulations.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this proposal will not have
a significant economic on a substantial
number of small entities.

Executive Order 12291

The Director of the OTS has
determined that this proposal does not
constitute a “maj'or rule"; therefore, a
regulatory impact analysis is not
required.

List of Subjects in 12 CFR Part 563

Accounting, Advertising, Crime,
Currency, Flood insurance, Investments,
Reporting and recordkeeping

8The TFR is a periodic report authorized
pursuant to 12 CFR 56S.1S0, which requires savings
associations to provide periodic or other reports in a
manner prescribed by the OTS.
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requirements. Savings associations,
Securities, Surety bonds.

Accordingly, the Office of Thrift
Supervision hereby proposes to amend
part 563, chapter V, title 12, Code of
Federal Regulations as set forth below:

SUBCHAPTER D— REGULATIONS
APPLICANCE TO ALL SAVINGS
ASSOCIATIONS

PART 563— OPERATIONS

L. The authority citation for part 563
continues to read as follows:

Authority: 12 U.S.C. 1462,1462a, 1463,1464,
1467(a), 1468,1828, 3806; 42 U.S.C. 4106.

SUBPART B— OPERATION AND
STRUCTURE

2. Section 563.50 is amended by
revising paragraphs (a), (b), (d), (e), and
the introductory text of paragraph (g)(2)
to read as follows:

§563.50 Qualified thrift lender status.

(a) As of January 1,1992, a savings
association that was not subject to
penalties for failure to maintain
qualified thrift lender (QTL) status as of
June 30,1991, as determined under
regulations in this chapter in effect on
that date, shall be deemed to be a
qualified thrift lender. The savings
association shall continue to be a
qualified thrift lender so long as the
association’s actual thrift investment
percentage (ATIP) in at least nine
months out of each twelve month period
thereafter continues to equal or exceed
65 percent. For purposes of this
paragraph, the savings association’s
compliance with the QTL test for the
immediately preceding 12 month period '
shall be calculated at the end of each
month.

(b) (1) Beginning January 1,1992, until
December 31,1992, a savings
association shall cease to be a qualified
thrift lender when its ATIP as measured
by monthly averages over the period
beginning January 1,1992 falls below 65
percent for four or more of such months.

(2) Beginning January 1,1993, a
savings association shall cease to be a
gualified thrift lender when its ATIP as
measured by monthly averages over the
immediately preceding twelve month
period falls below 65 percent for four or
more of such months.

(3) Upon ceasing to be a qualified
thrift lender pursuant to this paragraph,
a savings association shall promptly
certify its QTL failure to its Regional
E)irecitor.

* * *

(d) De Novo savings associations. For
purposes of paragraph (a) of this section.
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a de novo assocition shall begin its
twelve month QTL measuring cycle,
maintaining monthly averages of its
qualified thrift investments and portfolio
assets, at the beginning of the quarter
following the date on which its chapter
was granted.

(e) Requalification. A savings
association may requalify as a qualified
thrift lender only once by meeting and
maintaining an ATIP, as measured by
monthly averages for nine of twelve
months over a twelve month period,
greater than or equal to 65 percent.

(9) Specialphase-in for certain
Federalsavings associations. * * *

(2) After calculating the difference
between the savings association’s actual
thrift investment on August 9,1989, and
65 percent, the savings association must
increase its ATIP in 25 percent
increments as set forth in the following
schedule until full compliance is
achieved on October 1,1995:

'k * # * *

3. Section 563.51 is amended by
revising paragraph (e), redesignating
paragraph (f)(I)(vi) as paragraph
(f)(N(vii) and revising it, adding new
paragraphs (f)(I)(vi) and (f)(1)(vii)(G),
removing the word “and" at the end of
paragraph (f)(I)(vii)(E) and revising
paragraph (f)(I)(vii)(F) to read as
follows:

§563.51 Definitions.

* * * it it

(e) Portfolio assets means the total
assets of the savings association minus
the sum of: Goodwill and other
intangible assets (as defined in 12 CFR
567.1(m)}; the value of property used by
the association to conduct its business;
and the association's liquid assets of the
type maintained pursuant to section 6 of
the Home Owner’s Loan Act, in an
amount not exceeding 20 percent of the
savings association’s total assets.

(f) ( D * %k %

(vi) Shares of stock issued by any
Federal Home Loan Bank; and

(vii) An aggregate amount, not to
exceed 20 percent of such association’s
gortfglio gsse&s, of*the following assets:

(F) Loans of personal, family,
household, or education purposes,
provided that the dollar amount treated
as QTI under this subsection may not
exceed 10 percent of the savings
association’s portfolio assets; and

(G) Shares of stock issued by the
Federal Home Loan Mortgage
Corporation and the Federal National
Mortgage Association.

4. Appendix A to sections 563.50,
563.51, and 563.52 is removed.

Dated: May 11,1992.

By the Office of Thrift Supervision.
Timothy Ryan,
Director.
[FR Doc. 92-21083 Filed 9-1-92; 8:45 am]
BILUNG CODE 6720-01-M

12 CFR Part 567
[No. 90-332 ]

RIN 1550-AA58

Risk-Based Capital: MultifanrsSly
Housing Loans

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Thrift
Supervision (OTS) proposes to amend
its risk-based capital regulations as part
of an inter-agency initiative to
implement the provisions of section
618(b) of the Resolution Trust
Corporation Refinancing, Restructuring,
and Improvement Act of 1991
(RTCRRIA). The RTCRRIA provides that
first liens of multifamily residential
properties meeting certain prudential
criteria and securities collateralized by
such loans qualify for the 50 percent
risk-weight category. Under OTS’s
existing risk-based capital regulations,
multifamily mortgage loans satisfying
certain criteria are assigned to the 50
percent risk-weight category.

Today's proposal would amend the
definition of “qualifying multifamily
mortgage loan” in the risk-based capital
regulations to incorporate the criteria
set forth in section 618(b)(1) of
RTCRRIA. These criteria include the
ratio of the property’s annual net
operating income to required debt
service, the loan's maximum
amortization and minimum maturity,
demonstrated timely payment
performance on the loan, the property’s
average annual occupancy rate, and the ,
loan’s conformity with applicable
lending limits and other prudent
underwriting standards. The OTS’s
proposed rule parallels the proposal of
the other banking agencies.

This proposed rule would also expand
the category of privately-issued
mortgage-backed securities (MBSs) that
qualify for inclusion in the 50 percent
risk-weight category to include MBSs
that at the time of origination are
collateralized by qualifying multifamily
mortgage loans (e.g., loans that have
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performed in accordance with their
terms for at least one year.)

dates: Comments must be received on
or before October 2,1992.

ADDRESSES: Send comments to Director,
Information Services, Public Affairs,
Office of Thrift Supervision, 1700 G
Street, NW,, Washington, DC 20552,
Attention Docket No. 92-332. These
submissions may be hand delivered at
1700 G Street, NW. from 9 am. to 5 p.m.
on business days; they may be sent by
facsimile transmission to FAX Number
(202) 906-7753 or (202) 906-7755.
Submissions must be received by 5p.m.
on the day they are due in order to be
considered by the OTS. Late-filed,
misaddressed or misidentified
submissions will not be considered in
this rulemaking. Comments will be
available for public inspection at 1776 G
Street, NW., Street Level.

FOR FURTHER INFORMATION CONTACT:
John Connolly, Program Manager for
Capital Policy, (202) 906-6465; Dorene
Rosenthal, Attorney, (202) 906-7268,
Regulations, Legislation and Opinions
Division; Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552.

SUPPLEMENTARY INFORMATION:
I. Introduction

The Home Owners’ Loan Act and the
OTS’s implementing regulations impose
three capital requirements on savings
associations: A tangible, a leverage and
a risk-based requirement. (12 CFR part
567) The risk-based requirement is
based on the credit-risk profiles of
savings associations.

RTCRRIA, enacted on December 12,
1991, contains provisions relating to the
capital treatment of multifamily
mortgage loans and securities
collateralized by such loans.
Specifically, section 618(b)(1) of
RTCRRIA requires the federal banking
agencies, including OTS, to amend their
risk:based capital regulations to place
certain loans secured by multifamily
residential properties and securities
collateralized by such loans in the 50
percent risk-weight category’under the
agencies’ risk-based capital regulations.

Under section 618(b)(1), a multifamily
mortgage loan must meet the following
criteria in order to qualify for a 50
percent risk-weight category: (1) The
loan must be secured by a first lien on a
residence consisting of 5 munore
dwelling units; (2) if the rate of interest
does not change over the term of the
loan, then (a) the loan-to-value ratio
(LTV ratio) cannot exceed 80 percent,
and (b) the ratio of annual net operating
income generated by the property
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(before payment of any debt service on
the loan) to annual debt service on the
loan cannot be less than 120 percent; (3)
if the loan has a variable rate, then (aj
the LTV ratio cannot exceed 75 percent,
and (b) the ratio of annual net operating
income generated by the property
(before payment of any debt service on
the loan) to annual debt service on the
loan cannot be less than 115 percent; (4)
the loan must amortize principal and
interest over a period of not less than 7
years and not more than 30 years; (5)
timely payment of all principal and
interest, in accordance with the terms of
the loan, must have been made for at
least one year; and (6) the loan must
satisfy prudent underwriting standards
as established by the appropriate
federal banking agency.

Section 618(b)(2) requires that any
loan fully secured by a first lien on a
multifamily residential property that is
sold by a financial institution subject to
apro rata loss sharing arrangement
shall be treated as a sale and not a
recourse transaction, to the extent that
the purchaser and not the seller is
exposed to loss on that loan portion. In
addition, section 618(b)(3f provides that
the federal banking agencies shall take
into account loss sharing arrangements,
other thanpro rata loss sharing
arrangements, under their risk-based
capital regulations. The agencies should
consider the extent to which loans fully
secured by a first lien on a multifamily
residential property subject to such
arrangements should be treated as sold.
The OTS capital rule currently follows
this approach.

Today, OTS proposes to amend 12
CFR 567.1(v) of its rules to incorporate
in the definition of qualifying
multifamily mortgage loans the criteria
set forth in RTCRRIA, and proposes to
amend § 567.6(a)(I)(iii)(C) to include in
the 50 percent risk-weight category
qualifying, privately-issued MBSs
collateralized by qualifying multifamily
mortgage loans.

Il. Description of Proposal

A. Qualifying M ultifamily Housing
Loans

Under the current OTS risk-based
capital regulation (12 CFR part 567),
"qualifying multifamily mortgage loans"
are risk-weighted in the 50 percent
category. 12 CFR 567.6(a)(I)(iii)(B).
"Qualifying multifamily mortgage loans"
are defined as loans secured by
multifamily residential properties
consisting of 5-t0-36 dwelling units with
an initial. LTV ratio of not more than 80
percent where an average annual
occupancy rate of 80 percent or more of

total units has existed for at least one
year. 12 CFR 567.1(v).

To implement section 618(b) of
RTCRRIA, the OTS proposed to amend
§ 567.1(Vv) to incorporate the statutory
criteria and certain additional standards
for determining whether a multifamily-
mortgage loan would qualify for a 50
percent risk-weight. Such loans would
be required to meet each of the
following conditions to qualify for a 50
percent risk-weight:

(1) The loan must be secured by a first
mortgage on multifamily residential
properties consisting of 5 or more
dwelling units;

(2) The amortization of principal and
interest must not exceed thirty years;

(3) The minimum maturity for
repayment of principal must not be less
than seven years;

(4) All principal and interest payments
must have been made on a timely basis
in accordance with the terms of the loan
for at least one year;

(5) The loan must be performing and
not more than 90 days past due;

(6) The loan must comply with
applicable lending limit requirements
and prudent underwriting standards;

(7) The multifamily residential
property securing the loan must have
had an average annual occupancy rate
of 80 percent or more of total units for at
least one year; and

(8) If the rate of interest does not
change over the term of the loan, then
the loan amount at origination must not
exceed 80 percent of the appraised value
of the property, and in the most recent
fiscal year, the ratio of annual net
operating income generated by the
property (before payment of any debt
service on the loan) to annual debt
service on the loan must not be less than
120 percent; or

(9) If the rate of interest changes over
the term of the loan, then the loan
amount at origination must not exceed
75 percent of the appraised value of the
property, and in the most recent fiscal
year, the ratio of annual net operating
income generated by the property
(before payment of any debt service on
the loan) to annual debt service on the
loan must not be less than 115 percent.

Two aspect of this proposed rule
should be noted. First, the RTCRRIA
places no upper limit on the number of .
units that a multifamily residential
property may contain. OTS currently
requires that the security property for a
"qualifying multifamily mortgage loan"
must consist of 5-to-36 dwelling units.
The OTS has decided not to include a
number-of-units restriction in this
proposal so that it is consistent with
those of the other federal banking
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agencies. The OTS specifically solicits
comment, however, on whether a
number-of-units restriction is necessary
to minimize the economic risk presented
by these loans. Also, because the
agencies are considering imposing a
number-of-units restriction in the final
rule, the OTS solicits both comment and
data on the appropriate level for such a
number-of-units restriction so that the
lower risk-weight category applies only
to those multifamily mortgage loans
warranting such favorable treatment
based on lower credit risk.

Second, this proposed rule also would
amend 12 CFR 567.6(A) (1) (iii)(C) to
provide expressly that privately-issued
MBSs qualify for a 50 percent risk-
weight if at the time the MBS is
originated it is fully secured by
multifamily mortgage loans that are
included in the 50 percent risk-weight
category.1l

Multifamily mortgage loans would not
qualify for a 50 percent risk-weight at
die time of origination, but must have
performed in accordance with their
terms for at least one year. This
provision is likely to discourage savings
associations from securitizing
multifamily mortgage loans until a
minimum of one year after origination.

OTS is requesting specific comment
on how to treat MBSs not qualifying for
a 50 percent risk-weight at origination
Solely because thé underlying
multifamily mortgage loans were new
loans that had not satisfied the one-year
performance criterion. For example, the
OTS could authorize thrifts to reassign
these MBSs from the 100 percent to the
50 percent risk-weight category when
the one-year performance criterion is
satisfied. This would permit such loans
to be securitized at origination and to
benefit from a lower risk-weight when
the underlying loans qualify.

Most of the conditions prescribed in
this proposed rule are conditions
specifically imposed by section 618(b)(1)
of RTCRRIA. Section 618(b)(1)(B)(iv)
gives the OTS discretion to establish
other underwriting standards consistent
with the purposes of the minimum
capital requirements and with the safety
and soundness of savings associations.

1The OTS's current risk-based capital regulations
assign a 20 percent risk-weight to (aj MBSs that
have been issued or guaranteed by a U.S.
government sponsored enterprise, or (b) privately-
issued securities that are rated in one of the two
highest rating categories by at least one nationally
recognized statistical rating agency. 12 CFR
567.76(a)(I)(ii). Privately-issued MBSs collateralized
by qualifying one-to-four family mortgage loans are
currently assigned a 50 percent risk-weight. 12 CFR
567.6(a](1)(iii). All other MBSs are currently
assigned a 100 percent risk-weight. 12 CFR
567.6(a](l)(iv).
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To protect the safe and sound *
operations of thrifts, the OTS, along
with the other federal banking agencies
is proposing certain other underwriting
standards.

In this regard, the OTS notes that the
average annualized net charge-off rate
for permanent multifamily mortgage
loans for the nine quarters beginning
March 1990 and ending March 1992 as
reported in the quarterly Thrift Financial
Reports was 0.61 percent of total
average multifamily mortgage loans
outstanding. In contrast, the average
annualized charge-off rate for
permanent one-to-four family residential
loans was 0.07 percent for the same
period. Although the net charge-off rate
for permanent multifamily loans
exceeded that for permanent one-to-four
family residential loans, the multifamily
charge-off rate was substantially below
the net charge-off rates for other types
of loans, including permanent
nonresidential property loans (1.19
percent) and permanent commercial
loans (1.32 percent).

Accordingly, the OTS believes that
multifamily mortgage loans satisfying
conservative underwriting and
performance standards warrant a
reduced risk-weight. The additional
standards the OTS is proposing are
designed to ensure that the 50 percent
risk-weight is afforded to multifamily
loans whose future repayment prospects
are such that they expose an institution
to relatively low levels of credit risk.

First, the OTS proposes that the
statutorily prescribed LTV ratio be
determined at the time the loan is
originated. While RTCRRIA provides
specific LTV ratios for qualifying
multifamily mortgage loans (based on
whether the interest rate is fixed or
variable), it does not specify when these
LTV ratios must be attained. The use of
initial LTV ratios would be consistent
with the criteria for qualifying
multifamily mortgage loans and
qualifying one-to-four family mortgages
under the current OTS risk-based
capital rule. Prudent real estate loan
underwriting standards dictate that a
borrower have a substantial equity
interest in the property to demonstrate a
commitment to repay the loan. Where
the borrower has substantial equity
interest in the property, the risk of losing
this equity interest by defaulting on the
loan motivates the borrower to make
timely repayment.

The OTS recognizes, however, that
the borrower can build equity over time
as the principal amount of the loan is
repaid. With respect to one-to-four
family mortgage loans, the OTS has
proposed to base the LTV ratio on the
current loan amount compared with the

property value at origination.
Miscellaneous Capital and Capital-
Related Amendments, 56 FR 15,303
(April 16,1991). This approach would
allow for subsequent qualification of the
mortgage loans when the LTV ratio was
paid down to the prescribed level.
Another approach is to base the LTV
ratio on the most current appraised
value of the property, which normally
would be the appraised value at the time
the loan was originated-, unless a more
recent appraisal has been conducted.

In view of these alternatives, the OTS
solicits comment on: (1) whether a loan
that did not satisfy the LTV ratio
criterion at origination should be
permitted to qualify when the principal
balance is paid down to 80 percent or
less of the original appraised value; and
(2) whether the LTV ratio should be
based on the most current appraised
value of the property, which normally
would be the appraised value at the time
the loan was originated, unless a more
recent appraisal has been performed.

Second, section 618(b)(l)(B)(iii)
requires timely payment of all principal
and interest payments in accordance
with the terms of the loan. A borrower
may have made all scheduled payments
for the past 12 months but may have
missed several scheduled payments in
previous periods that remained unpaid
under the existing loan terms. In
addition, other circumstances, such as a
sudden significant increase in the
vacancy rate, may indicate that full
payment of principal and interest will
not be made, notwithstanding past
repayment experience, cash flow, and
occupancy rates. Consequently, in
addition to the one year timely payment
requirement prescribed by statute, the
OTS, like the other federal banking
agencies, proposes to require that the
multifamily mortgage loan be performing
and not more than 90 days past due. The
OTS’s current risk-based capital
regulations contain similar requirements
for one-to-four family mortgage loans to
qualify for a 50 percent risk-weight. 12
CFR 567.1(u).

Third, the OTS is proposing that the
multifamily loan be made in accordance
with applicable lending limits and other
prudent underwriting standards.
Compliance with prudent underwriting
standards is designed to control the
credit risk inherent in the lending
process. These requirements are also
necessary to maintain consistent
treatment of single-family and
multifamily mortgage loans under the
current OTS risk-based capital
regulations. To be considered prudently
underwritten, the savings association’s
files must contain sufficient
documentation on each multifamily
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mortgage loan to permit OTS examiners
to determine that the security property
gualifies for a 50 percent risk-weight.
Such documentation should generally
include a title policy or opinion;
adequate fire, hazard, and liability
insurance; and other appropriate
documentation.

The OTS, consistent with the
proposals of the other agencies, also
proposes to retain the requirement in its
current multifamily rule that average
annual occupancy rate for a property
securing a loan must have been at least
80 percent of the total number of units
for at least a year. This occupancy
provision complements the annual net
income-to-debt service ratio requirement
in section 618(b)(1). While a high
occupancy rate alone does not
necessarily guarantee that the
multifamily residential property will
generate sufficient cash flow to service
any loan secured by the property, the
combination of cash flow and
occupancy rate requirements will
increase the probabilities that the loan
can be repaid. The OTS, however,
specifically requests comment on the
application of this 80 percent occupancy
provision. The OTS is particularly
interested in comments concerning
whether it is necessary to retain the
current requirement that the occupancy
rate be at least 80 percent of the total
number of units in light of the net
income-to-debt service requirement
added by section 618(b).

As indicated above, the OTS’s current
risk-based capital regulations provide
that multifamily loans meeting certain
criteria are in the 50 percent risk-weight
category. The additional criteria
imposed by this proposed regulation
may cause certain multifamily loans that
are currently assigned to the 50 percent
risk-weight category to be ineligible for
this category. The OTS is proposing that
any multifamily loans included in a
savings association’s portfolio in the 50
percent risk-weight category as of
September 2,1992 be grandfathered so
that they continue to be included in the
50 percent risk-weight category. This
grandfathered treatment would be
conditioned on such loans continuing to
meet the requirements of the current
regulation, even if such loans do not
meet all the criteria for qualifying
multifamily loans set forth in this
proposed rule. The OTS requests
comment on whether this
“grandfathering” treatment is

.appropriate.

Section 305(b)(1)(B) of the Federal
Deposit Insurance Corporation
Improvement Act of 1991, among other
things, requires the OTS to revise its
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risk-based capital regulations to reflect
the actual performance and expected
risk of loss of multifamily mortgages.
The OTS solicits comment on whether
there are any additional changes
besides those discussed herein that are
necessary to implement this provision.

B. Loss Sharing Arrangements

Section 618(b)(2) requires that “any
loan fully secured by a first-lien on a
multifamily housing project that is sold
subject to apro rata loss sharing
arrangement * * * shall be treated as
sold to the extent that loss is incurred
by the purchaser of the loan.” Section
618(b)(2) further defines apro rata loss
sharing arrangement as “an agreement
providing that the purchaser of a loan
shares in any loss incurred on the loan
with the selling: institution on apro rata
basis.”

This statutory requirement is the same
as the current OTS policy onpro rata
risk sharing set forth in 12 CFR
567.6(a)(2)(i)(A)(2). Under the OTS’s
existing risk-based capital regulation,
the sale of a loan fully secured by a first
lien on a multifamily residential
property would be accorded sales
treatment and not treated as recourse to
the extent that each participant is
responsible solely for itspro rata share
of the risk and there is no recourse to
the originating institution. The OTS
policy follows generally accepted
accounting principles on loan sales.

Section 618(b)(3) of RTCRRIA also
gives OTS discretion to take into
account other loss sharing arrangements
(besides pro rata loss sharing
arrangements) in connection with the
sale of a loan fully secured by a
multifamily residential property.

OTS’s current risk-based capital
regulations provide that savings
association must include in risk-
weighted assets one-hundred percent of
“the values of assets sold with recourse
* * * except where the amount of
recourse liability retained by the savings
association is less than the capital
requirement for credit-risk exposure.” 12
CFR 567.6(a)(2)(i)(C). The OTS interprets
this regulation as treating that portion of
loans subject to loss sharing
arrangements, including multifamily
mortgage loans, as sold with recourse.
The OTS believes that this regulation
satisfies the statutory requirement that
the OTS’s risk-based capital rule take
account of risk-sharing arrangements
other thanpro rata loss sharing
arrangements involving the sale of
multifamily mortgage loans.

*

C. Issuesfor Specific Comments

The OTS solicits comments on all
aspects of this proposed regulation. The

OTS is providing a 30 day comment
period in order to expedite adoption of
final regulations. The OTS is
particularly interested in comments on
the following specific issues concerning
multifamily mortgage loans.

(1) Should the OTS impose a
restriction on the number of units a
multifamily residential property may
contain in order to qualify for a 50
percent risk-weight? If so, what is the
appropriate number of units to impose
as an upper limit?

(2) What should be the proper
treatment for MBSs secured by
gualifying multifamily mortgage loans?
How should the rule be applied to MBSs
backed by pools of multifamily mortgage
loans originated prior to the adoption of
this rule?

(3) Should multifamily mortgage loans
that do not satisfy the appropriate LTV
ratio at the time of origination be
permitted to qualify at some later time,
and if so, under what circumstances?
should the reduced risk-weight apply
when the borrower pays down a loan
below the prescribed level? Should the
LTV ratio be based on the most current
valuation, instead of the valuation at
origination?

(4) Should the OTS retain the
requirement that the occupancy rate be
at least 80 percent of the total number of
units for a year?

(5) Should the OTS extend

grandfathered” treatment to qualifying
multifamily mortgage loans in the 50
percent risk-weight category under
current OTS rules if they continue to
meet the requirements of the current
regulations?

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this proposal will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12291

The Director of the OTS has
determined that this proposal does not
constitute a “major rule,” therefore, a
regulatory impact analysis is not
required.

List of Subjects in 12 CFR Part 567

Capital, Reporting and recordkeeping
requirements, Savings associations. ~

Accordingly, the Office of Thrift
Supervision hereby proposes to amend
part 567, subchapter D, chapter V, title
12, Code of Federal Regulations as set
forth below:
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SUBCHAPTER D— REGULATIONS
APPLICABLE TO ALL SAVINGS'
ASSOCIATIONS

PART 567— CAPITAL

1. The authority citation for part 567 is
revised to read as follows:

Authority: 12 U.S.C. 1462,1462a, 1463,1464,
1467a.

2. Section 567.1 is amended by
revising paragraph fv) to read as
follows:

8567.1 Definitions.

« - - a

(v) Qualifying multifamily mortgage
loan. The term qualifying multifamily
mortgage loan means a loan secured by
a first lien on multifamily residential
properties consisting of 5 or more
dwelling units, provided:

(1) The amortization of principal and
interest occurs over a period of not more
than 30 years;

(2) The minimum maturity for
repayment of principal on the loan is not
less than seven years;

(3) All principal and interest payments
have been made on a timely basis in
accordance with the terms of the loan
for at least one year and the loan is
performing and not more than 90 days
past due;

(4) The property securing the loans
has had an average annual occupancy
rate of at least 80 percent of the total
units in the property for at least one
year,

(5) The loan is made by the savings
association in accordance with
applicable lending limit requirements
and other prudent underwriting
standards; and

(6) (i) If the interest rate on the loan
does not change over the term of the
loan:

(A) The loan amount at origination
does not exceed 80 percent of the
appraised value of the property securing
the loan; and

(B) For the property’s most recent
fiscal year, the ratio of annual net
operating income generated by the
property (before payment of any debt
service on the loan) to annual debt
service on the loan is not less than 120
percent; or

(i) If the interest rate on the loan
changes over the term of the loan:

(A) The loan amount at origination
does not exceed 75 percent of the
appraised value of the property securing
the loan; and

(B) For the property’s most recent
fiscal year, the ratio of annual net
operating income generated by the
property (before payment of any debt
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service on the loan) to annual debt
service on the loan is not less than 115
percent.

The term qualifying multifamily
mortgage loan also includes multifamily
mortgage loans in a savings
association’s portfolio that were
qualifying multifamily mortgage loans as
of September 2,1992 and that continue
to meet the definition of qualifying
multifamily mortgage loan in effect on
September 2,1992.

3. Section 567.6 is amended by
revising paragraph (a)(1)(iii)(C) to read
as follows:

§567.6 Risk-based capital credit risk
weight categories.

* * %
(?_) * * %
(iii) * * %
©
securities backed by qualifying
mortgage loans and qualifying
multifamily mortgage loans, except for
those with residual characteristics or
stripped mortgage-related securities.

* * * * *

Dated: July 23,1992.

The Office of Thrift Supervision.
Jonathan Fiechter,
Deputy Directorfdr Washington O perations.
(FR Doc. 92-20949 Filed 9-1-92; 8:45 am]
BILLING CODE 6720-01-M

12 CFR Part 567
{Ho. 92-264]
RiN 1550-AA55

Capital Treatment of Equity
Investments

AGENCY: Office of Thrift Supervision.
Treasury.

action: Proposed rule.

summary: The Office of Thrift
Supervision (OTS) is proposing to
change its risk-based capital treatment
of equity investments that are
permissible for both savings
associations and national banks.
Savings associations will no longer be
required to deduct these investments in
calculating their capital. Instead, these
investments will be placed in the 100%
risk weight category.

dates: Comments must be received on
or before October 2,1992.

addresses: Send comments to Director.
Information Services Division, Public
Affairs, Office of Thrift Supervision.
1700 G Street, NW.. Washington, DC

20552, Attention Docket No. (92-264).
These submissions may be hand
delivered to 1700 G Street, NW, from 9
A.M. to 5 P.M, on business days; they
may be sent by facsimile transmission to
FAX Number (202) 906-7753 or (202)
906-7755. Submissions must be received
by 5 p.m. on the day they are due in
order to be considered by the OTS. Late-
filed. misaddressed or misidentified
submissions will not be considered in
this rulemaking. Comments will be
available for inspection at 1776 G Street.
NW., Street Level.

FOR FURTHER INFORMATION CONTACT:
John Connolly, Program Manager for
Capital Policy, (202) 906-6465, Policy;
Deborah Dakin, Assistant Chief
Counsel, (202) 906-6445, Regulations and
Legislation Division, Chief Counsel’s
Office; Office of Thrift Supervision, 1700
G St.,, NW.. Washington, DC 20552.

SUPPLEMENTARY INFORMATION: The

Non-high quality mortgage-relatedOffice of Thrift Supervision (OTS) is

today proposing to revise the treatment
of certain equity investments under its
risk-based capital regulation and to
clarify the treatment of certain other
equity investments under that
regulation. Equity investments that are
permissible for both savings
associations and national banks would
no longer be deducted from savings
associations’ calculations of total
capital over a five-year transition
period. They would instead be placed in
the 100 percent risk-weight category.
This is the same treatment prescribed
for national banks under the regulations
of the Office of the Comptroller of the
Currency (OCC). Only those equity
investments held by savings
associations that are not permissible for
national banks would continue to be
required to be deducted from assets and
thus total capital. Today’s proposal also
clarifies the risk-based capital treatment
of equity investments that represent
interests in pools of assets, such as
mutual funds.

The proposed revisions to the risk-
based capital treatment of equity
investments would not increase or in
any way affect a savings association’s
underlying authority to make such
investments. OTS notes that some
equity investments permissible for
national banks, such as investments in
foreign banking corporations, are not
permissible for savings associations.

Three equity investments currently
held by thrifts would be most affected
by this change: Loans with equity
participations that are considered equity
investments under Generally Accepted
Accounting Principles, Federal National
Mortgage Association (Fannie Mae)
stock, and Federal Home Loan Mortgage
Corporation (Freddie Mac) stock.
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The OTS is revising its treatment of
loans with “equity kickers” because
such loan structures are sometimes
appropriate alternatives to more
traditional debt structures and should
not be considered per se equivalent to
equity investments. The OCC has
recognized that such loans may be
appropriate and expressly permits them,
while prohibiting most forms of equity
investment. Such loans by national
banks are included in the 100 percent
risk-weight category.

Moreover, the OTS has adopted
safeguards against excessively high-
ratio land and non-residential
construction loans, many of which have
equity participation features. The
portion of such loans above 80 percent
of the value of the property is treated as
an equity investment subject to the
deduction from assets and capital
requirement. The OTS is not proposing
to change this treatment. Nevertheless,
OTS reserves the right under 12 CFR
567.11 in any particular case to
determine that either a particular loan
structure or group of loans should be
treated in the same manner as an equity
investment for the purposes of this rule
if it finds the structures are more
consistent with the characteristics of
equity investments or were structured
for the purp