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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.s.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7CFR Parts 272 and 27S

[Arndt. No. 325]

Food Stamp Program: Quality Control
Claims Adjustments for State Agency
Investments

agency: Food and Nutrition Service,
USDA

action: Final rule.

summary: This rulemaking puts in final
form Food Stamp Program regulations,
published November 27,1990 (55 FR
49290), that provide the process by
which States can invest in program
management activities that are intended
to reduce quality control (QC) payment
error rates.

Section 601 of the Hunger Prevention
Act of 1988 (Pub. L. 100-435), requires
the Secretary to review a State agency’s
plans for new dollar investments in
program management activities when
determining whether to settle, adjust,
compromise, or waive the State agency's
QC payment error rate liability.

OATES: This action is effective January
24,1992, State agencies may
immediately submit requests for waivers
of ail or part of a QC liability claim for
Fiscal Year 1986 and all fiscal years
thereafter.

FOR FURTHER INFORMATION CONTACT:
John Knaus, Chief, Quality Control
Branch, Program Accountability
Division, Food Stamp Program, Food
and Nutrition Service, USDA
Alexandria, Virginia, 22302, (703) 305-
2472,

SUPPLEMENTARY INFORMATION:
Classification

Executive Order 12291 and Secretary’s
Memorandum No. 1512-1

The Department has reviewed this
action under Executive Order 12291 and
Secretary’s Memorandum No. 1512-1. It
has been determined that the action will
not result in an annual effect on the
economy of $100 million or more or a
major increase in costs or prices for
consumers, individual industries.
Federal, State, or local government
agencies, or geographic regions.
Additionally, this action will not result
in significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Therefore, this action has been
classified as "not major.”

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in 7 CFR part 3015,
subpart V and related Notice (48 FR
29115 June 24,1983), this program is
excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

Regulatory Flexibility Act

This action has also been reviewed
with regard to the requirements of the
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354, Stat. 1164, September 19,1980;
5 U.S.C. 601 through 612). Betty Jo
Nelsen, Administrator of the Food and
Nutrition Service, has certified that this
rule does not have a significant
economic impact on a substantial
number of small entities. The
requirements will affect the State and
local agencies which administered the
Program.

Paperwork Reduction Act

This rulemaking does not contain
recordkeeping and reporting
requirements subject to approval by the
Office of Management and Budget under
the Paperwork Reduction Act of 1960 (44
U.S.C. 3507).

Background

In accordance with section 13 of the
Food Stamp Act of 1977, as amended, 7
U.S.C. 2022, (Act) and 7 CFR 271.3(b) of
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the Food Stamp Program regulations, the
Secretary of Agriculture has the
authority to determine the amount of,
settle, adjust and compromise any claim
arising under the provisions of the Act.
When a State agency's quality control
(QC) payment error rate exceeds
established tolerance levels, the Food
and Nutrition Service (FNS) establishes
a claim against the State agency based
on the excessive error rate (7 U.S.C.
2025(c); 7 CFR 275.23 (e)). Section 601 of
the Hunger Prevention Act of 1988 (Pub.
L. 100-435) amended section 13(a)(1) of
the Food Stamp Act to require the
Department of Agriculture (Department)
to review a State agency’s new dollar
investments in program management
activities that are intended to reduce the
payment error rate when making a
determination to settle, adjust,
compromise, or waive a claim resulting
from an excessive payment error rate.
To secure Department review, the State
agency would propose a settlement of
all or a portion of an outstanding claim
that would be based upon investment in
an activity designed to reduce errors.
The Secretary and the State agency
could then negotiate a dollar-for-dollar
offset of quality control liabilities for
new State monies invested in program
improvement The Department will
consider proposals for new dollar
investment in amounts less than the
liability. While the amount of money
proposed to be invested will be set off
dollar-for-dollar against potential
liabilities, the Department may, in
connection with settlement of the entire
claim, if it is determined to be
appropriate under the circumstances of
a particular case, reduce the liability in
accordance with its general authority to
settle, adjust, compromise or waive a
claim. The consideration of new dollar
investments in the claim settlement
process is effective for the liabilities
associated with the Fiscal Year 1986 QC
review period and subsequent fiscal
years.

The Food and Nutrition Service
published proposed rules on November
27,1990. We received comment letters
directly from fourteen State agencies
and two comment letters from local
agencies. One multi-state association
commented twice. Another multi-state
association forwarded comment letters
from eleven State agencies and a multi-
state association along with its own
comments. We received one comment
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letter from a law firm which was writing
on behalf of thirteen State agencies.

Nineteen commenters provided
general comments on the proposed rule.
One commenter strongly supported the
rule. One commenter stated general
opposition to the proposed regulation,
without providing specifics. Eight
commenters agreed with the concept of
State agency investment, but found
problems with the proposed regulations.
Five commenters stated that the
proposed provisions were not supported
by legislation and one stated that the
proposed provisions were supported by
legislation. Five commenters believed
that the proposed rule was
counterproductive and unbalanced.

A full explanation of the rationale of
the proposed rule is contained in its
preamble. It is suggested that interested
parties refer to that preamble for
additional background information (55
FR 49290, November 27,1990). Following
is a detailed discussion of the comments
we received on the proposed rule, and
the provisions of the final rule.

New Program Management Activities

Section (i)(A) of the proposed rule
required that the new management
activity represent a new expenditure of
money and be in addition to minimum
program requirements.

Four commenters requested that FNS
provide a clearer definition of "new”
activities. Four commenters were in
favor of using “new” funds for proven
activities. As one commenter stated:
“(M)any existing and proven error
reduction activities have not been
expanded or left in place as long as
states would like because of a lack of
funds. If States can show that these
activities have been consistent with the
goal of these regulations, which is to
reduce errors and improve management,
they should be allowed to use a proven
activity and expand its design or scope.”
Three commenters commented on the
use of proven error reduction activities.
One commenter stated that "* * * many
ongoing state activities have an ongoing
impact on state error rates and should
be considered for offset. As stated in the
regulations, even a substantial increase
in the level of effort of an ongoing
corrective action would not qualify.
Such an effort should be recognized and
allowed.”

One commenter said that the
prohibition against previously funded
activities was not supported by the
legislation. While the legislation only
refers to new dollar investments, the
legislative history states that (House
Report No. 100-828, page 30), “(A)ny
relief the Secretary grants should be for
planned expenditures for new (emphasis

added) activities that would not
otherwise be undertaken as part of
normal program administration. The
new (emphasis added) activities should
represent an additional expenditure of
funds, not just a reallocation of
resources.” The proposed rule reflected
a literal reading of this passage from the
House Report. On reading the comments
and reevaluating this provision, we
believe that an expansion of an activity
or the continuation of the activity
beyond the original timeframe is within
the intent of the legislative history and
meets the requirements of the
legislation.

The Department agrees with the
commenters that the goal is error
reduction and the best methods to use
may be those that have been used in the
past. As a result we have deleted from
the final rule the requirement for the
activity to be “new”. In fact, expansions
or continuations of projects of known
success will be welcome.

The Department will allow the use of
activities that were previously federally
funded. The limits on these activities
will be that no Federal matching funds
will be used on this activity until the
State investment is expended; that the
activity must be an addition to the
minimum program administration
required by law and regulations; and
that the activity must represent an
increase in expenditures designed to
reduce errors.

No Federal Matching Funds

Section (i)(B) of the proposed rule
required that the investments be funded
in full by the State agency, without any
Federal matching funds. Six comments
were received on this section, One
commenter agreed with this section.
One commenter stated that it was
“* * * ynrealistic to require States to
fund activities geared toward saving
Federal dollars without providing
Federal matching funds.” Two
commenters stated that money spent in
excess of the pledged dollars should be
matched.

Section (i)(B) of the final rule has been
rewritten to provide for the possibility of
Federal matching funds, after the
settlement amount has been spent by
the State agency. It is not appropriate
for the Department to match the entire
investment in the usual fashion, as the
State agency is being allowed to use
monies previously owed to the Federal
government for these investments.

Activities Directly Related to Error
Reduction

Section (i)(C) of the proposed rule
required activities to be directly related
to error reduction. In addition, this
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provision prohibited the use of waivers
or demonstration projects. Twelve
comments were received on this section.
One commenter agreed with these
provisions.

Two commenters requested that a
definition of “directly related” to error
reduction be included in the regulation.
We have not defined directly related to
error reduction in the final rule. We do
not want to inadvertently restrict what a
State agency might propose as an
activity by an arbitrary definition. We
are open to reasonable proposals
designed to reduce errors.

One commenter stated that based on
its experience, it is not possible to
project a quantitative error reduction.
We agree with the commenter; the rule
has been modified accordingly.

The proposed rule detailed certain
activities which would not be
acceptable for an investment plan.
Specifically, the rule mentioned new
issuance systems, demonstration
projects and other efforts which
required waivers of existing rules. Ten
commenters objected to this provision.
Two commenters supported allowing the
inclusion of computerized/electronic
issuance systems. Both commenters
stated that these systems would allow
eligibility workers to spend more time
on case management activities. When
we proposed the rule, we did not believe
that activities which are unrelated to
error reduction could have an effect on
error reduction. As a result of the
comments we received, we have deleted
the mention of issuance systems from
the rule. Although we have deleted this
reference, to be acceptable under the
provisions of this final rule, the primary
intent of the activity must be error
reduction. If a review of the activity
does not disclose strong error reduction
potential, the activity could not be
approved under the investment plan but
could be eligible for the usual Federal
matching rules.

The proposed rule prohibited the use
of demonstration projects and other
efforts which require a waiver of
existing rules.

One commenter stated that “(S)ome of
the most effective error reduction efforts
may require a waiver of existing rules in
order to be successfully implemented.
The exclusion of projects solely because
a waiver is required unreasonably
restricts States' options for innovative,
effective corrective actions.” Another
commenter stated that if "* * *a
waiver that will not undermine integrity
is needed, the state should be allowed to
request such a waiver.”

Investment does not limit States’
ability to request waivers. The system
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for approval of waivers will continue as
itis, and once approved, the waiver will
be considered as part of that State
agency’s ongoing program. States that
believe a waiver is necessary for the
implementation of its investment plan
should submit that waiver through the
normal channels for approval. States
which are operating the program under
FNS-approved waivers will be allowed
to continue to use those waivers. Two
commenters stated that the provision to
prohibit the use of demonstration
projects and other efforts which require
a waiver of existing rules was not based
in legislation. We disagree with the
commenters. According to the legislative
history (House Report No. 100-828, page
37), MT)he goal of the new system is a
well administered Food Stamp Program
in compliance with national standards
where both the measures of
performance and the consequences of
performance are simple and clearly
understood.” We believe that this
reinforces the idea that we should be
working within the normal standards for
the program and not developing a
different program based on
demonstration projects and waivers.

As we stated earlier, the purpose of
the investment plan is to make
improvements in the ongoing program.
In addition, monies are to go to
management improvement, not to paying
the costs of designing and implementing
alternative program designs. For those
reasons demonstration projects will be
prohibited under the investment
planning process. We have clarified in
the final rule that the costs of
demonstration, research, or evaluation
projects which are authorized under
sections 17 (a) through (c) of the Act will
not be accepted.

One commenter stated that the
provision “* * * implies that the new
management activity must be
implemented on a statewide basis
without the benefit of a trial or pilot
venture. The final rule allows for testing
an investment activity as a pilot project,
if the State and the Department agree
that it is appropriate. In addition, the
final rule allows a State to direct the
investment plan to targeted areas within
the State rather than statewide
implementation.

Compliance With the Terms of the
Investment Plan

Section (i)(D) of the proposed rule
required that the activity be effective in
reducing errors and not just a good faith
effort. Thirteen commenters addressed
this condition.

Ten commenters objected to this
provision, stating that it would place a
State in double jeopardy since if the

expected error reduction did not occur,
the state would have spent money that it
would now be obligated to pay FNS.
Nine commenters stated that
compliance with an FNS-approved plan
would be sufficient to satisfy the
agreement. This included spending the
money as agreed. Two commenters
stated that a reasonable approach
would be to end the settlement
agreement, reinstate the original
liability, and allow it to be contested.
Two commenters remarked that States
should provide thorough assessments of
the activity to determine what did o+ did
not work, and why.

In response to comments, we have
deleted this provision from the final rule.
However, it should be noted that, State
agency compliance with an FNS-
approved plan will be required to satisfy
the agreement.

Requirements for Investment Plan
Request

Sections (ii) (A) through (G) details
the requirements for the request for
consideration of an investment plan
activity. There were six commenters.
Two commenters made general remarks
about the documentation provisions for
the Investment request. One commenter
stated that ”(N)ot only are these
requirements onerous but there is no
prospect that the documentation effort
will ever end because FNS can require
periodic reports even after a claim
against a state has been suspended as a
result of FNS’ approval of an investment
plan.” Another commenter said that
"(T)he investment plan request
requirements appear logical and
appropriate”.

The second component (ii)(B) is a
detailed description of the planned
activity. One commenter asked that a
state be allowed to submit the proposal
in the State's approved corrective action
plan (CAP). While the Department does
not object to a State using its CAP
format (provided that it includes all the
components required by this regulation),
we are requiring that the plan be
submitted separately from the CAP.

The third component (ii)(C) is a time
schedule. One commenter stated that
the proposed regulations did not provide
a timeframe for implementation of the
investment plan. The Department
purposely did not include a timeframe in
the proposed regulations. We intend
that the timeframe for a plan will be
specific to that plan. We believe that the
timeframe should conform to the plan,
not the plan to a timeframe. This
provision remains unchanged in the final
regulation.

The fourth component {ii)(D) is an
identification of the types of errors

2825

expected to be affected and an estimate
of the reduction. One commenter stated
that there are multiple factors that affect
errors rates and it is impossible to
anticipate error rates or to prove direct
cause-and-effect relationships. We think
that this is an important component of
the plan. We do not see how a State can
develop a plan for error reduction, if it
does not target the errors it plans to
reduce. In addition, the State must have
an estimate of the level of reduction tha*
it plans to accomplish in order to
establish the scope of its investment
activity. While we agree with the
commenter that there are multiple
factors that affect error rates, the State
should try to identify those activities
that have the most potential for success,
and incorporate those activities into the
investment plan.

The Department is retaining
components (A) through (D) in the final
rule. The Department did not receive
any comments on components (E)
through (G). As a result of the change in
the focus of the final rule from
guaranteed error reduction to
compliance with the investment plan,
we have deleted components (E) and (F)
as they existed in the proposed rule. The
proposed rule’s component (G) which
contained two parts, has been split for
clarity and is covered by components
(E) and (F) of the final rule.

Periodic Documented Reports

Section (iv) of the proposed rule
provided for periodic reports. (This
section has been renumbered (v) in the
final rule.) There were eight commenters
who had general remarks on the
provisions of this section. One
commenter stated that the requirements
"appear logical and appropriate.” Seven
commenters opposed the provisions as
complicated and duplicative of other
reports.

No comments were received on
requirement (A). Four comments were
received on requirement (B) which
provided for a detailed description of
the actual activity.

Our intent in the proposed rule was to
allow for the most flexibility in the
requirements for the reports. We
anticipate that the format and
timeframes for reports will vary greatly,
depending on the components of the
plan and the amount of money that is
being invested. We do not intend for this
to be a cumbersome process for either
the State or Federal government.

Two comments were received on
requirement (C) which provided for a
detailed explanation of the activity’s
effect on errors. One commenter stated
that this "* * * is an area that can only
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be addressed adequately at the end of
the project, when final results are
known.” The other commenter stated
that we should “(G)ive more latitude for
failure in the regulation * * * (W)ithout
any latitude for failure, participation
would be limited. An alternative plan
would be to have the States report a
thorough assessment of the activity to
determine what worked and what didn’t
work so some benefit can be gleaned
from the disappointing results. However,
if the dollars were expended on a
mutually agreed upon plan, the liability
should be satisfied.”

We agree with the commenter that
stated that final results will only be
known at the end of the project.
However we believe that a State should
be monitoring the activities of the plan
to be aware of changes that occur as a
result of the plan. At a minimum, when
these changes become known they
should be included in the next report. If
the changes necessitates a modification
in the plan, the State should make FNS
aware of it as soon as possible.

Plan Modifications

All of the commenters upon the
requirements for periodic reports
proposed that States be allowed to
modify the investment plan. One
commenter suggested that a “State
would notify the Secretary of
modifications and proceed with the
change unless denied within 14 days of
the Secretary’s receipt of the modified
plan. The only basis for denial of a
modification would be if the Secretary
determined that the modification was
not directly related to error reduction.”

The Department has added a new
section (iv) to the final rule which
provides for modification of the
investment plan. We have not adopted
the suggestion that modifications are
approved unless denied by the Secretary
within 14 days. We intend to act
expeditiously on any requests for
modification, but do not want requests
to be approved by default. We also have
not adopted the suggestion to limit the
reasons for denying the modification
request. Requested modifications would
be reviewed in the same manner as the
original investment plan.

Criteria for Withdrawal of the
Investment Amount

In addition to section (i)(D), section
(v) of the proposed rule contained the
conditions under which the investment
amount could be withdrawn by FNS.
This section has been renumbered (vi) in
the final rule and has been substantially
rewritten.

Seven commenters provided general
comments on the provisions for
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withdrawing the investment amount,
One commenter strongly objected to the
provisions. While it agreed "* * * that
reduction should only be given when the
re-investment agreement is substantially
complied with, the regulations are far
too restrictive and give FNS far too
much discretion in this regard.” Another
commenter stated that “States should be
protected * * * unless there was
obvious failure on the State’s part to
monitor or carry out the provisions of
the plan. Their inability to predict the
future (error rate and cause and effect)
should not be a consideration when
making a decision regarding withdrawal
of liability reduction.” The following
issues were also addressed by the
commenters.

Not supported by legislation. Two
commenters stated that these provisions
were not supported by legislative
history. Both commenters stated that
compliance with the plan should only be
based on expenditure of funds on the
planned, FNS approved activity.

We agree with this concept and have
written the final rule so that withdrawal
of the investment amount is the result of
not spending the funds according to the
FNS approved plan.

Plan is void if money not spentin
accordance with agreement. One
commenter stated that if the funds are
not spent as approved the plan would be
void, the State would not have to pay
FNS any unspent money, and the
amount spent on the activity would be
applied against the liability. The other
commenter stated that the settlement
would be null and void and the
“* * * parties are returned to the
posture of contesting the penalty, not
that the State automatically must pay
the penalty.”

The Department does not agree with
these commenters. Basically, money not
spent in accordance with the investment
plan or its approved modifications will
not have been used in accordance with
the negotiated settlement of the QC
liability. Any money agreed to be spent
in the investment plan, but not spent,
will be payable to the Federal
government, or used, subject to FNS
approval, in another investment plan.
Once the settlement incorporating the
investment plan is agreed to, the amount
involved in that settlement can no
longer be contested, even if the State
does not comply with the investment
plan that it agreed to.

State notliable for outcome ofplan.
Two commenters stated that once the
plan is approved, the State should not
be held liable if the outcome does not
fulfill the expectations.

We agree and in the final rule States
will not be penalized if the goal is not
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met, provided that the State spent the
money as agreed to under the plan.

Nine commenters commented on
section (A) which provided for
withdrawing the reduction in liability if
a State does not spend the funds as
specified. One commenter stated that it
agreed with thé provision. The
commenters addressed the following
additional issues.

Only basisfor withdrawalis not
spending the money. One commenter
stated that the only condition placed on
the waiver of the error liability should
be based on the expenditure of funds on
the planned, FNS approved activity. If
this did not happen—*(T)hat part of the
plan would simply be void and the
amount spent on the activity would be
applied against the claim.”

This section has been rewritten to
provide that withdrawal of the
investment amount will be based on not
spending the money according to the
investment plan.

The Department has reevaluated the
goal of the investment plans based on
the extensive comments that were
received. As a result, we will approve
only those plans which, in the opinion of
FNS have a likelihood of being
successful in error reduction. We will
direct our efforts to the plan approval
process to assure, to the extent possible,
that the plan that we approve will meet
this goal. In evaluating the plans we will
look at the State agencies’ previous
experiences with error reduction
projects, the specified goals, similar
efforts tried by other State agencies, and
state project management practices. The
expenditures proposed under the plan
will be closely monitored.

Appeal of Settlement Amounts Used in
Investment Plan

The preamble to the proposed
regulation (page 49292) stated that <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>