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THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

WHO: The Office of the Federal Register.

WHAT:  Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal
Register system and the public's role in the
development of regulations.
2. The relationship between the Federal Register and Code

of Federal Regulations. . .
3. The important elements of typical Federal Register

documents.
4. An introduction to the finding aids of the FR/CFR
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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
Bugl(l;She% under 50 titles pursuant to 44

. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
firsthEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Office of the Secretary
7 CFR Parts 2 and 20

Delegations of Authority

agency: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document amends the
delegations of authority from the
Secretary of Agriculture and the General
Officers of the Department to delegate
the authority of the Secretary of
Agriculture under section 602 of the
Agricultural Trade Act of 1978, as
amended, regarding export sales
reporting and amends the export sales
reporting regulations by revising the
authority citation.

EFFECTIVE DATE: July 18,1991.

FOR FURTHER INFORMATION CONTACT:
Thomas B. McDonald, Jr., Chief, Export
Sales Reporting Branch, Foreign
Agricultural Service, United States
Department of Agriculture, 14th and
Independence Avenue, SW.,
Washington, DC 20250-1000, telephone
(202) 447-3273.

SUPPLEMENTAL info rmation: Section
602 of the Agricultural Trade Act of
1978, as amended by section 1531 of the
Food, Agriculture, Conservation, and
Trade Act of 1990, requires the
Secretary of Agriculture (hereafter “the
Secretary”) to collect and publish
specific information regarding export
sales contracts for designated
agricultural commaodities. Section 812 of
the Agricultural Act of 1970, as amended
(7 U.S.C. 612c-3), which required export
sales reporting, is repealed by section
1578 of the Food, Agriculture,
Conservation, and Trade Act of 1990,
effective upon publication of this final
rule. Section 602 is substantively

identical to section 812 of the
Agricultural Act of 1970, as amended.

The delegations of authority of the
Department of Agriculture are amended!
to delegate to the Under Secretary for
International Affairs and Commodity
Programs the authority of the Secretary
set forth in section 602 of the
Agricultural Trade Act 0f1978, as
amended, and to further delegate that
authority to the Administrator, Foreign
Agricultural Service. Also, the export
sales reporting regulations are revised to
update the authority citation.

The information collection
requirements contained in 7 CFR part 20
have been approved by the Office of
Management and Budget (OMB) under
the provisions of 44 U.S.C. chapter 35
and have been assigned OMB Control
number 0551-0007. The current approval
is through March 31,1992.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed rule
making and opportunity for comment
are not required, and this rule may be
made effective less than 30 days after
publication in the Federal Register.
Further, since this rule relates to internal
agency management, it is exempt from
the provisions of Executive Order 12291.
Finally, this action is not a rule as
defined by the Regulatory Flexibility
Act, Public Law No. 96-354, and, thus, is
exempt from the provisions of that Act.

List of subjects:

7 CFR Part2

Authority delegations (Government
agencies),

7 CFRPart20

Exports, Agricultural commodities.
Accordingly, title 7, Code of Federal
Regulations is amended as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 301 and Reorganization
Plan No. 2 of 1953.
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Subpart C—Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, the Under
Secretary for Small Community and
Rural Development, and Assistant
Secretaries.

2. Section 2.21 is amended by revising
paragraph (d)(23) to read as follows:

§2.21 Delegations of authority to the
Under Secretary for International Affairs
and Commodity Programs.

+ (d),Related to foreign agriculture.

(23) Administer the program under
section 602 of the Agricultural Trade Act
of 1978, as amended (7 U.S.C. 5712),
relating to export sales contract
reporting operations.

* * * * *

Subpart H—Delegations of Authority
by the Under Secretary for
International Affairs and Commodity
Programs.

3. Section 2.68 is amended by revising
paragraph (a)(15) to read as follows:

§2.68 Administrator, Foreign Agricultural
Service.

(a) Delegations. * * *

(15) Administer the program under
section 602 of the Agricultural Trade Act
of 1978, as amended (7 U.S.C. 5712),
relating to export sales contract
reporting operations.

* * * * *

PART 20—EXPORT SALES
REPORTING REQUIREMENTS

4. The authority citation for part 20 is
revised to read as follows:

Authority: 7 U.S.C. 5712.

5. Section 20.1 is revised to read as
follows:

§20.1 General.

The regulations of this part 20 are
issued under section 404 of the
Agricultural Trade Act of 1978, as
amended, to implement the export sales
reporting requirements of section 602 pf
the Agricultural Trade Act of 1978, as
amended.

Dated: June 12,1991.
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For part 2, subpart C:
Edward Madigan,
Secretary ofAgriculture.
Dated: June 7,1991.
For part 2, subpart H:
Richard T. Crowder,
Undersecretaryfor International Affairs and
Commodity Programs.
Dated: June 14,1991.
For part 20:
Stephen L. Censky,
Acting Administrator, Foreign Agricultural
Service.
[FR Doc. 91-17115 Filed 7-17-91; 8:45 am]
BILLING CODE 3410-10-M

Agricultural Marketing Service

7 CFR Part 1230
[No. LS-91-001]

Pork Promotion and Research

AGENCY: Agricultural Marketing Service,
USDA.

action: Final rule; Correction.

summary: AMS is correcting the cents-
per-kilogram assessments for three
Harmonized Tariff Systems (HTS)
numbers in the table listing assessments
for imported pork and pork products
which appeared in the June 10,1991,
Federal Register (58 FR 26589). The
incorrect cents-per-kilogram assessment
of 0.597009 was listed for HTS numbers
1601.00.20105,1601.00.20908, and
1602.49.20009. The correct cents-per-
kilogram assessment for each of these
three numbers is 0.595242. The cents-
per-pound assessment of 0.27 cents
listed for these same three HTS numbers
in the final rule (56 FR 26589) is correct.
EFFECTIVE DATE: July 10, 1991.

FOR FURTHER INFORMATION CONTACT:
Ralph L Tapp, Chief, Marketing
Programs Branch—202/382-1115.
SUPPLEMENTARY INFORMATION: The
following corrections are made in LS-
91-001, the Pork Promotion and
Research final rule to increase the
amount of assessments per pound and
per kilogram due on imported pork and
pork products subject to assessment
under the Pork Promotion, Research,
and Consumer Information Act of 1985
(7 U.S.C. 4801-4819) published in the
June 10,1991 Federal Register (56 FR
26589):

§1230.110 Assessments on imported pork
and pork products.

In § 1230.110(b), the cents-per-
kilogram assessment of .597009 is
revised to .595242 for the following three
HTS numbers in the table on page 26590
listed below:

Assessment

HTS No. cents/Kg
1601.00.20105......c.ccoerererrrererrieeeirieennns 595242
1601.00.20908. 595242
1602.49.20000........cccccerieeririirieann 595242

Done at Washington, DC on July 12,1991.
Daniel D. Haley,
Administrator.
[FR Doc. 91-17072 Filed 7-17-91; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 217
[INS No. 1406-91]
RIN 1115-AB93

Visa Waiver Pilot Program

agency: Immigration and Naturalization
Service, Justice.
action: Final rule.

summary: This rule amends 8 CFR part
217 to enhance the Visa Waiver Pilot
Program by permitting nationals of
countries designated for die program to
apply for admission at land border ports
as well as at airports and seaports. This
rule will simplify the forms required of
an applicant by combining two forms
into one and will reduce the paperwork
for the inspections process under the
Pilot Program.

EFFECTIVE DATE: July 18,1991.

FOR FURTHER INFORMATION CONTACT:
Virginia F. Gorman, Assistant Chief
Inspector, Inspections Division,
Immigration and Naturalization Service,
4251Street NW., room 7123,
Washington, DC 20536, telephone
number (202) 514-3995.
SUPPLEMENTARY INFORMATION: Under
the Visa Waiver Pilot Program,
authorized in section 217 of the
Immigration and Nationality Act,
nonimmigrant visitors from countries
designated jointly by the Attorney
General and the Secretary of State are
eligible to apply for admission into the
United States as nonimmigrant visitors
for business or pleasure for ninety (90)
days or less without obtaining
nonimmigrant visitor visas at United
States embassies or consulates. The
primary goal of the pilot program is to
promote international travel and
tourism.

The Visa Waiver Pilot Program, as
implemented on July 1,1988, allowed
applicants to apply for admission at air
and sea ports after arrival on signatory
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carriers. However, many nationals from
the designated countries commence
their journeys by traveling to Canada or
to Mexico and then make their initial
application for admission to the United
States at land border ports of entry.
Because they did not arrive aboard a
signatory carrier, they were not eligible
for entry under the Visa Waiver Pilot
Program. This rule implements section
201(a) of the Immigration Act of 1990
(IMMACT), Public Law 101-649,
November 29,1990, by expanding the
avenues by which these nonimmigrants
may enter the country and by providing
for an initial entry at land border ports.

This rule also eliminates the Visa
Waiver Pilot Program Information Form
and replaces it with Form 1-94W, the
Nonimmigrant Visa Waiver Arrival/
Departure Form. This will reduce the
amount of paperwork that must be
completed by applicants and
immigration officers under this program,
thereby streamlining the inspection
process.

The Service published a proposed
rule, with a request for comments, in the
Federal Register on May 7,1991, at 56
FR 21101, amending 8 CFR part 217. The
comment period for the proposed rule
ended on May 22,1991. The Service
received six comments. Each of the
comments received has been reviewed,
analyzed and considered. Generally the
comments supported the enhancement
of the program. The following are
concerns raised by several commenters
and the Service’ response:

One of the commenters stated that
requiring that the Form 1-94W be
completed prior to boarding “* * *
represents a radical change * * *” and
creates  * *anew, unacceptable
burden for carriers * * * .” The Service
recognizes this concern and has
amended 8 CFR 217.6(b)(2)(vi) to require
the carrier to ensure that the Form I-
94W is completed and signed by the
alien prior to inspection. The proposed
requirement that the carrier ensure that
the Form 1-94W is completed and signed
prior to boarding the aircraft or vessel is
under review and will be addressed at a
later date.

Another commenter expressed
concern that the extension of the
program to land borders would “* * *
impact on increases planned for airport
staffing.” The Service does not
anticipate that this amendment will
adversely affect airport inspections.

Another concern addressed “* * *
exclusion procedures without a hearing
* * * and the “withholding of
deportation * * *” for nationals of
countries participating in this program.
This rule does not change the required
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waiver of administrative or judicial
review or appeal (other than an
application for asylum) which currently
exists in 8 CFR 217.2. The proposed
addition of 8 CFR 217.4(e), changing the
procedure by which an applicant for
admission under this program applies
for asylum, has been postponed for
further consideration and will be
addressed at a later date. The procedure
in the existing regulation will remain in
effect while the matter is under review.

This rule also redefines the return
passage requirement in accordance with
established policy. The requirement may
be met by possession of a round trip,
non-transferable transportation ticket,
airline employee passes indicating
return passage, individual vouchers,
group vouchers for charter flights, or
United States military travel orders
which include military dependents
showing return to duty stations outside
the United States on United States
military flights. The requirement of
§ 217.2(b) of the existing rule that the
trip not terminate in contiguous territory
or an adjacent island unless the traveler
is a resident of the country of
destination was omitted in the proposed
rule. Section 217.2(b) of the final rule
includes this restriction.

8 CFR 217.4 is amended to establish a
uniform format by which the Service
will notify carriers that an alien is not
found to be admissible under the
program. Currently, there is no
consistent manner by which the carriers
are notified. The final rule now provides
that the Form 1-259, Notice to Detain,
Deport, Remove or Present Aliens, be
used for that purpose.

In accordance with 5 U.S.C. 605(b), the
Commissioner of the Immigration and
Naturalization Service certifies that thf«
rule will not have a significant economic
impact on a substantial number of small
entities. This rule is not a major rule
within the meaning of section 1(b) of
E.0.12291, nor does this rule have
Federalism implications warranting the
preparation of a Federalism Assessment
in accordance with E.0.12612.

Hie information collection
requirement contained in this regulation
has been approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act. The OMB control
number for this collection is 1115-0148.

List of Subjects in 8 CFR Part 217

Administrative practice and
procedures. Aliens, Passports and visas.
Reporting and record keeping
requirements.

Accordingly, part 217 of chapter 1 of
title 8 ofthe Code of Federal Regulations
is amended as follows:

PART 217—VISA WAIVER PILOT
PROGRAM

1. The authority citation for part 217
continues to read as follows:

Authority: 8 U.S.C. 1103,1187; 8 CFR part 2.

2. Section 217.2 is amended by
revising paragraph (a) introductory text;
revising paragraph (a)(4); removing
paragraphs (a)(5) and (a)(6);
redesignating paragraphs (a)(7) and
(@)(8) as (a)(5) and (a)(6) respectively;
and revising paragraphs (b) through (d)
to read as follows:

§217.2 Eligibility.

(a) General. Notwithstanding the
provisions of section 212(a)(7)(B)(i)(Il) of
the Act, a nonimmigrant visa may be
waived for an alien who is a national of
a country enumerated in § 217.5 of this
part regardless of place of residence or
Qoint*of einbaikatign who:

(4) Isinpossession of a completed
and signed Form I-94W, Nonimmigrant
yisa’yVai’\(/erérriv*aI/Departure Form;

(b) Applicants arriving by airorsea.

(1) Applicants must be in possession
of a return trip ticket which will
transport the traveler out of the United
States to any other foreign port or place
as long as the trip does not terminate in
contiguous territory or an adjacent
island; or will transport the traveler to
contiguous territory or an adjacent
island, if the traveler is a resident of the
country of destination. A return trip
ticket includes any of the following:

(D A round trip, non-transferable
transportation ticket which is valid for a
period of not less than one year;

(i) Airline employee passes indicating
return passage;

(iii) Individual vouchers;

ﬁiv) Group vouchers for charter flights
only, or

(v) Military travel orders which
include military dependents for return to
duty stations outside the United States
on United States military flights.

(2) Applicants must arrive in the
United States on a carrier which has
entered into an agreement as provided
in § 217.6 of this part

(c) Applicants arriving at land border
ports ofentry. Any applicant arriving at
a land bender port of entry must provide
evidence to the immigration officer of
financial solvency and a domicile
abroad to which the applicant intends to
return.
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(d) Aliensiin transit An alien who is
in transit through the United States is
eligible to apply for admission under the
Visa Waiver Pilot Program, provided the
applicant meets the eligibility criteria
set forth in this section.

3. Section 217.4 is amended by
revising paragraphs (b) and (d) to read
as follows:

§217.4 Excludability and deportability.
* * * * *

(o)  Determinations ofexcludability
and inadmissibility.

(1) An alien who applies for
admission under the provisions of
section 217 of the Act, who is
determined by an immigration officer
not to be eligible for admission under
that section or to be excludable from the
United States under one or more of the
grounds of excludability listed in section
212 of the Act (other than for lack of a
visa), or who is in possession of and
presents fraudulent or counterfeit travel
documents, will be refused admission
into the United States and removed.
Such refusal and removal shall be made
at the level of the port director or
officer-in-charge, or an officer acting in
that capacity, and shall be effected
without referral of the alien to an
immigration judge for further inquiry,
examination, or hearing, except that an
alien who presents himself or herself as
an applicant for admission under section
217 of the Act, who applies for asylum in
the United States must be referred to an
immigration judge for further inquiry.

(2) The removal of an alien under this
section may be deferred if the alien is
paroled into the custody of a Federal,
State, or local law enforcement agency
for criminal prosecution or punishment.
This section in no way diminishes the
discretionary authority of the Attorney
General enumerated in section 212(d) of
the Act.

* * * *

(d)(1) Removal ofexcludable and
deportable aliens who arrived by air or
sea. The carrier which transported to
the United States an alien who is to be
removed pursuant to this section will be
notified immediately of the
determination to remove such alien by
means of Form 1-259, Notice to Detain,
Deport, Remove, or Present Aliens.
Removal from the United States under
this section may be effected using the
return portion of the round trip passage
presented by the alien at the time of
entry to the United States as required in
§ 217.2(b)(1) of this part. Such removal
"shall be on the first available means of
transportation to the alien’s point of
embarkation to the United States.
Nothing in this part absolves the carrier
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of the responsibility to remove any
excludable or deportable alien at carrier
expense, as provided in §217.8 (b) of
this part.

(2 Removal ofexcludable and
deportable aliens who arrived at land
borderports ofentry. Removal under
this section will be by the first available
means of transportation deemed
appropriate by the district director.

4. Section 217.6 is amended by
revising paragraphs (a), (b)(2) (ii), (iv)
and (v); by revising paragraph (b)(2) (i)
and (iv); and by adding a new paragraph
(b)(2)(vi) to read as follows:

§217.6 Carrier agreements.

(a) General. The carrier agreements
referred to in section 217(e) of the Act
shall be made by the Commissioner on
behalf of th$ Attorney General and shall
be on Form 1-775, Visa Waiver Pilot
Program Agreement The term “carrier”
as used in this part refers to the owner,
charterer, lessee or authorized agent of
any commercial vessel or commercial
aircraft engaged in transporting
passengers to the United States from a
foreign place.

(b) * * *

(l) * * %

(i) Isin possession of a completed
and signed Form 1-94W, Nonimmigrant
Visa Waiver Arrival/Departure Form,
Rrior*to irlspec,}ion;

(iv) Is in possession of round trip, non-
transferable passage that is valid for
one year, issued by a carrier signatory
on Form 1-775, or by authorized agents
who are subcontractors to such a
carrier, and guaranteeing transportation
from the United States;

(v) Agrees that the return portion of
such passage may be used to effect
removal from the United States based
on a finding of excludability or
gcepo,rctabi’!ity gnde,[ § 217.4 of this part;

(2) The carrier further agrees to:

(i)  Submit to the Immigration and
Naturalization Service the Form 1-94W
as required by § 231 of this chapter and
iectign 2}(7(9)&1)(82 of the Act;

(iv) Retain the responsibilities and
obligations enumerated in this part
should the alien under the Visa Waiver
Pilot Program depart temporarily for a
visit to foreign contiguous territory
during the period of authorized stay in
the United States;

* * * * *

(ri) Ensure that the form 1-94W is
completed and signed by the alien prior
to insgectio’[l.

*

Dated: July 2,1991.
Gene McNary,
Commissioner, Immigration and
Naturalization Service.
[FR Doc. 91-17141 Filed 7-15-91; 2:58 pmj
BILLING CODE 4410-10-M

FEDERAL RESERVE SYSTEM

12 CFR Part 268
[Docket No. R-0735]

Rules Regarding Equal Opportunity

AGENCY: Board of Governors of the
Federal Reserve System.

action: Final rule.

summary: The Board is amending its
Rules Regarding Equal Opportunity (12
CFR part 268), by adding a new Subpart
J— Employment of Noncitizens, and
making a conforming change to §
268.101(b) (“Purpose and scope”), in
order to define the Board’s practices
regarding the employment of persons
who are not citizens of the United
States. The amendment will govern
employment of such persons consistent
with the Board’s security requirements.
The amendment replaces the Board’s
Management Policy Statement regarding
Employment of Noncitizens, which
prohibited employment of noncitizens
subject to limited exceptions. The
amendment permits the employment of
persons who are not United States
citizens in all positions which do not
require access to sensitive information
of the Board. The amendment permits
the employment of only United States
citizens and persons intending to
become United States citizens in
positions which require access to
sensitive information of the Board.
EFFECTIVE DATE: July 11, 1991.
FOR FURTHER INFORMATION CONTACT:
Fred Horowitz, Assistant Director (202/
452-3445), Division of Human Resources
Management; or Stephen L Siciliano,
Special Assistant to the General
Counsel for Administrative Law (202/
452-3920), or Ronald R. Davenport, Jr.,
Attorney (202/452-3623), Legal Division,
Board of Governors. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), Dorothea
Thompson (202/452-3544).
SUPPLEMENTARY INFORMATION: The
purpose of the amendment is to ensure
that the Board’s policy with regard to
employment of noncitizens fairly and
adequately addresses the Board’s
operational needs and requirements
consistent with applicable law. The
amendment permits the employment of
noncitizens (except unauthorized aliens)
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in positions which do not require access
to sensitive information, subject to a
preference for citizens and intending
citizens over equally qualified
noncitizens. The amendment also
prohibits the employment of
unauthorized aliens as required by the
Immigration Reform and Control Act of
1986, 8 U.S.C. 1324a(a) (“IRCA™), and
restricts employment in positions that
require access to sensitive information
of the Board to persons who are either
citizens of the United States or intending
citizens as defined in the IRCA (8U.S.C.
1324b(a)(3)(B)). These restrictions will
apply both to persons who are employed
by the Board, as well as to examiners
employed by Federal Reserve Banks,
after the Rule becomes effective. The
examiners to whom the restrictions will
apply are those who must be appointed,
or selected and approved by the Board
ggsrsuant to 12 U.S.C. 325, 326, 338, or

The amendment is intended to
address the operational needs and
requirements, particularly security
requirements, of the Board. The Board is
responsible, inter alia, for the
formulation and implementation of
national monetary policy, for the
supervision and regulation of bank
holding companies and state banks th |
are members of the Federal Reserve
System, and for other regulatory
activities. In carrying out these
responsibilities, the Board acquires a
great deal of sensitive information the
unauthorized or untimely disclosure of
which could adversely affect the safety
and soundness of financial institutions
Or cause unnecessary or unwarranted
disturbances in securities or other
financial markets or compromise the
foreign relations or jeopardize the
economic security of the United States.
Consistent with its responsibilities and
the need to protect such sensitive
information, the Board believes that
Board employees having access to such
information must be persons who are
reliable and trustworthy.

In light of the Board’s responsibilities
and the kinds of sensitive information
maintained by the Board, the Board has
determined that loyalty to the United
States as evidenced by citizenship or
intending citizenship status is a
reasonable and necessary requirement
for persons having access to sensitive
information of the Board. Accordingly,
the Board believes that employment in
positions with access to the limited
classes of information defined as
sensitive in the amendment should
hereafter be limited to persons who are
United States citizens and persons who
are intending citizens as that term is
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defined in the IRCA. The Board also
believes that United States citizens and
persons who are intending citizens
should be preferred over equally
qualified noncitizens for all other
positions in which access to sensitive
information is not required. This
preference, which is consistent with the
IRCA, is desirable to conform the
Board’s hiring practices as closely as
possible with the hiring practices of the
federal government generally.

The amendment is issued pursuant to
the Board’s authority under the Federal
Reserve Act to adopt rules and
regulations relating to the employment
and compensation of its employees. 12
U.S.C. 244 and 248(f). The Federal
Reserve Act specifically exempts Board
employees from the competitive service,
12 U.S.C. 248(f), and the Office of
Personnel Management regards all
positions at the Board as being within
the excepted service, 55 FR 39086,39094
(1990). Moreover, the Board spends no
appropriated funds and is not subject to
the appropriations process. 12 U.S.C.
244. Accordingly, the Board is not
subject to Executive Order No. 11,935,
which prohibits employment of
noncitizens in the competitive service,
or to the restrictions on the expenditure
of appropriated funds to employ
noncitizens contained in the Treasury,
Postal Service and Government
Appropriations Act of 1990.

The amendment also addresses the
requirements of the IRCA. Section 101 of
the IRCA prohibits the hiring of alien»
known to be unauthorized aliens as that
term is defined at 8 U.S.C. 1324a(h)(3),
and requires that employers verify that
persons are not unauthorized aliens
before hiring them. Section 102 of the
IRCA prohibits discrimination in
employment on the basis of citizenship
against any noncitizen who is an
intending citizen. An intending citizen is
defined by the IRCA to be a citizen or
national of the United States, or an alien
who (1) is lawfully admitted to the
United States for permanent residence,
is granted the status of an alien lawfully
admitted for temporary residence under
8 U.S.C. 1255a(a}(l), is admitted as a
refugee under 8 U.S.C. 1157, or is
granted asylum under 8 U.S.C. 1158, and
(2) evidences an intention to become a
United States citizen by completing a
declaration of intent to become a
citizen.

The amendment does not modify or
otherwise affect bonafide occupational
requirements for particular positions
covered by the amendment that are
established by law, regulation, or
policies of the Board.

Public Comment

The notice and comment procedures
of 5 U.S.C. 553 are not applicable
because the amendment addresses "a
matter relating to agency management
or personnel— " 5U.S.C. 553(a)(2). See
Stewart v. Smith, 673 F.2d 485 (D.C. Cir.
1982). In addition, the amendment
conforms the Board’s practice to the
requirements of the IRCA and
authorizes the employment without
restriction of citizens and intending
citizens. The amendment also
significantly reduces the restrictions on
hiring noncitizens contained in the
Board’s current Management Policy
Statement. Accordingly, were the
provisions of 5 U.S.C. 553 otherwise
applicable, notice and opportunity for
public comment would be viewed as
impracticable, unnecessary, or contrary
to the public interest pursuant to 5
U.S.C. 553(b)(3)(B), and good cause
would exist to make the amendment
effective immediately pursuant to 5
U.S.C. 553(d)(3).

Regulatory flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. No.
96-354,5 U.S.C. 601 et seq.), the Board of
Governors of the Federal Reserve
System certifies that this amendment
will not have a significant economic
impact on a substantial number of small
entities that would be subject to the
regulation.

List of Subjects in 12 CFR Part 268

Administrative practice and
procedure, Aged, Civil rights, Equal
employment opportunity, Federal
buildings and facilities, Federal Reserve
System, Government employees,
Handicapped, Religious discrimination,
Sex discrimination, Wages.

For the reasons set forth in this
document, and pursuant to the Board’s
authority under section 10 of the Federal
Reserve Act (12 U.S.C. 244), the Board
amends 12 CFR part 268 as follows:

PART 268 — RULES REGARDING
EQUAL OPPORTUNITY

1. The authority citation for part 268
continues to read as follows:

Authority: Secs. 10(4) and 11(1) of the
Federal Reserve Act (partially codified in 12
U.S.C. 244 and 248(i)).

2. Section 268.101(b), is revised to read
as follows:

§268.101 Authority, purpose, and scope.
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applicants for employment without
regard to race, color, religion, sex,
national origin, age, or physical or
mental handicap. It also sets forth the
Board’s policy, program, and procedures
for prohibiting discrimination on the
basis of physical or mental handicap in
programs and activities conducted by
the Board, and in addition specifies the
circumstances under which the Board
will hire or decline to hire persons who
are not citizens of the United States,
consistent with the Board’s operational
needs, the requirements and
prohibitions of the Immigration Reform
and Control Act of 1986 (8 U.S.C. 1101 et
seq.), and other applicable law.

3. SubpartJ, consisting of § § 268.1001
through 268.1004, is added immediately
following subpart | to read as follows:
Subpart ) — Employment of Noncitizens
Sec.

268.1001 Definitions.
268.1002 Prohibitions.

268.1003 Exception.
268.1004 Applicability.

Subpart J—Employment of
Noncitizens

8§268.1001 Definitions.

(a) Noncitizen means any person who
is not a citizen ofthe United States.

(b) Sensitive information means:

(1) Information that is classified for
national security purposes under
Executive Order No. 10,450, including
any amendments or superseding orders
that the President of the United States
may issue from time to time;

(2) Information that consists of
confidential supervisory information of
the Board, as defined in 12 CFR 261.2(b),
or of similar confidential business
information regarding the affairs of
institutions, or their subsidiaries, which
are supervised or regulated by the
Board; or

(3) Information the disclosure or
premature disclosure of which to
unauthorized persons may be
reasonably likely to impair the
formulation or implementation of
monetary policy, or cause unnecessary
or unwarranted disturbances in
securities or other financial markets,
such that access to such information
must be limited to persons who are loyal
to the United States.

For purposes of paragraph (b)(3) of this
section, information may not be deemed
sensitive information merely because it
would be exempt from disclosure under

(b)  Purpose andscope. This regulationthe Freedom of Information Act, 5 U.S.C.

sets forth the Board’s policy, program,
and procedures for providing equal
opportunity to Board employees and

552, but sensitive information must be
information the unauthorized disclosure
or premature disclosure of which may
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be reasonably likely to impair important
functions or operations of the Board.

(c) Sensitive position means:

(1) Any position of employment with
the Board of Governors of the Federal
Reserve System in which the employee
will be required to have access to
sensitive information, or

(2 Any examiner position with any
Federal Reserve Bank for which the
appointment or selection must be made
or approved by the Board of Governors
of the Federal Reserve System pursuant
to 12 U.S.C. 325, 328, 338, or 625.

§268.1002 Prohibitions.

(a) Unauthorized aliens. The Board
will not hire any person unless that
person is able to satisfy the
requirements of section 101 of the
Immigration Reform and Control Act of
1988 (8 U.S.C. 1324a(a)).

(b) Employment in sensitive positions.
The Board will not hire any person to a
sensitive position unless such person is
a citizen of the United States or, ifa
noncitizen, is an intending citizen as
defined in 8 U.S.C. 1324b(a)(3).

(c) Preference. Consistent with the
Immigration Reform and Control Act of
1986 and other applicable law,
applicants for employment who are
citizens of the United States or intending
citizens as defined in 8 U.S.C.
1324b(a)(3) shall be preferred over
equally qualified applicants who are
neither United States citizens nor
intending citizens.

§268.1003 Exception.

The prohibition of section 288.1002(b)
does not apply to hiring for positions for
which a security clearance is required
under Executive Order No. 10,450,
including any subsequent amendments
or superseding orders that the President
of the United States may issue from time
to time, where the noncitizen either has
or can obtain the necessary security
clearance. Any offer of employment
authorized by this § 288.1003 shall be
contingent upon receipt of the required
security clearance in the manner
prescribed by law.

§268.1004 Applicability.

This subpart J applies to employment
in all positions on the staff of die Board
of Governors of the Federal Reserve
System and to employment by Federal
Reserve Banks of examiners who must
be appointed, or selected and approved
by the Board of Governors of the
Federal Reserve System pursuant to 12
U.S.C. 325, 326, 338, or 625. This subpart
J shall be effective as of July 11,1991.

By order of the Board of Governors of the
Federal Reserve System, July 12,1991.
Jennifer J. Johnson,

Associate Secretary ofthe Board.
[FR Doc. 91-17091 Filed 7-17-91; 8:45 am]
BILLING CODE 6210-01-F

FARM CREDIT ADMINISTRATION

12 CFR Part 612
RIN 3052-AB21

Personnel Administration

agency: Farm Credit Administration.
action: Final rule.

SUMMARY: The Farm Credit
Administration (FCA), by the Farm
Credit Administration Board (Board),
adopts final regulations that amend part
612 of the FCA regulations, that were
published as proposed regulations on
April 18,1991, 56 FR 15311. The effect of
the amendment is to delete requirements
for FCA prior approval of salary ranges
for bank senior officers, salaries of bank
chief executive officers, and
compensation plans other than
retirement and thrift plans. The
proposed amendment reflects the recent
amendment of the Farm Credit Act of
1971 by the Food, Agriculture,
Conservation and Trade Act of 1990
(1990 Farm Bill), which deleted the
statutory requirement for such
approvals and required an analysis of
compensation to be performed in the
examination process, and the judgment
of the Board that prior approvals are not
necessary at this time to achieve safety
and soundness objectives.
EFFECTIVE DATE: The regulation shall
become effective upon the expiration of
30 days after publication during which
either or both houses of Congress are in
session. Notice of the effective date will
be published in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
James T. Judge, Special Assistant to the
Chief, Human Resources Division,
Office of Resources Management, Farm
Credit Administration, McLean, VA
22102-5090 (703) 883-4135, TDD (703)
bdo-wm,
or
Rebecca S. Orlich, Attorney, Regulatory
and Legislative Law Branch, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102-
?‘222, (703) 883-4020, TDD (703) 883-

SUPPLEMENTARY INFORMATION: Section
5.17(a)(13) of the Farm Credit Act of
1971 (1971 Act) formerly required the
FCA to approve the salary scales for
employees of Farm Credit System
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(System) institutions other than
associations and the compensation of
the chief executive officer of such
institutions. The 1971 Act further
provided that no salary scale or rate of
compensation could be approved unless
determined by the Board to be fair and
reasonable and that the Board could not
delegate its approval responsibilities.
The Food, Agriculture, Conservation and
Trade Act of 1990 (1990 Farm Bill),
Public Law 101-624, deleted paragraph
(13) of §5.17(a) and amended § 5.19 to
require the analysis of such matters in
the examination process.

In response to this statutory change,
the FCA proposed to amend part 612 to
delete the requirements for prior
approval by the FCA of salary ranges
for bank senior officers, salaries of bank
chief executive officers (CEOs) and
compensation plans other than
retirement and thrift plans.

The FCA received no comments on
the substance of the proposed regulation
and hereby adopts it as a final
regulation. Specifically, §8 612.2080,
612.2090 and 612.2120 are deleted in
their entirety.

The FCA did, however, receive
comments on the contents of the
supplementary information
accompanying the proposed regulations
from the Farm Credit Council (FCC) on
behalf of its membership and two Farm
Credit Banks. The FCA also received a
comment from a United States senator.
The commentera disagreed with the
FCA’s interpretation of statutory
changes as merely relieving the FCA
Board of the nondelegable duty of giving
prior approval. The senator, who
introduced the relevant provision of the
1990 Farm Bill, also stated that the
FCA’s interpretation of the legislation
was too narrow.

The FCA requested that Congress
delete §5.17(a)(13), which required the
FCA to approve the compensation of
bank CEOs and salary scales for bank
employees, because of its difficulty in
administering the approval requirement
and also because it believes that the
concern of the FCA, as an arm’s-length
regulator, is with safety and soundness
issues rather than with ascertaining the
fairness and reasonableness of
compensation. Compensation may
become a safety and soundness issue,
for example, when it results in
inappropriately high operating costs that
threaten the financial health of the
institution. The FCA has general
rulemaking authority pursuant to
§ 5.17(a)(9) of the 1971 Act, and the
expansion by the 1990 Farm Bill of the
FCA’s examination authority
specifically to include compensation
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matters indicates that the FCA
continues to have a legitimate regulatory
interest in compensation issues.

The question of whether the salaries
paid by an institution become so
excessive that they weaken the financial
health of the institution is of obvious
importance to the FCA. At the present
time, the FCA believes that the
examination and enforcement process
will adequately address any threats to
safety and soundness from
compensation payments and does not
envision the re-imposition of prior
approvals. However, in the unlikely
event that at some future time the FCA
discovers widespread compensation
abuses—for example, abuses similar to
those Congress targeted in the golden
parachute provisions of the
Comprehensive Thrift and Bank Fraud
Prosecution and Taxpayer Recovery Act
of 1990, Public Law 101-647,104 Stat.
4659—and if the FCA determines that
these abuses cannot be effectively
controlled through examination, die
FCA believes that it may be necessary
to promulgate regulations to stop such
abuses.

The FCC and Farm Credit Banks also
requested that the FCA remove from the
regulations the prior approval
requirements for thrift and retirement
plans on the ground that such
requirements are beyond the FCA’s
scope of authority. For the same reasons
as those set forth above with respect to
compensation and salary plans, the FCA
believes that it continues to have the
authority to regulate thrift and
retirement plans on safety and
soundness grounds. Thrift and
retirement plans may constitute a threat
to the safety and soundness of an
institution if they are not properly
funded and administered. However, as it
noted in the Supplementary information
to the proposed regulation, the FCA is
considering what other changes, if any,
are appropriate in the remaining
regulations, including those regulations
requiring prior approval of thrift and
retirement plans.

List of Subjects in 12 CFR Part 612

Agriculture, Banks, banking, Conflict
of interests, Rural areas.

For the reasons stated in the
preamble, part 612 of chapter VI, title 12
of the Code of Federal Regulations is
amended to read as follows:

PART 612—PERSONNEL
ADMINISTRATION

1. The authority citations for part 612

is revised to read as follows:

Authority: Secs. 5.9, 5.17, 5.19; 12 U.S.C.
2243, 2252, 2254.

Subpart A—Human Resources
Management

§8§612.2080,612.2090,612.2120
[Removed]

2. Subpart A is amended by removing

| §612.2080, 612.2090 and 612.2120.

Dated: July 11,1991,
Curtis M. Anderson,
Secretary, Farm CreditAdministration Board.
[FR Doc. 91-17077 Filed 7-17-91; 8:45 am]
BILUNQ CODE 6705-01-»»

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 91-NM-128-AD; Amendment
39-7075; AD 91-15-11]

Airworthiness Directives; Boeing
Model 767-200 and 767-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT,;

AcTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767-
290 and 767-300 series airplanes, which
currently requires inspection of the
center wing fuel tank override boost
pumps for discrepant inlet diffuser
assembly brazed joints and replacement
of unacceptable assemblies or
deactivation of the center wing fuel tank
system. This condition, if not corrected,
could, during dry pump operation, result
in the generation of sparks, thereby
creating a potential ignition source. This
amendment requires inspection for
additional boost pumps that may be
discrepant and reporting of discrepant
pumps to the FAA. This amendment is
prompted by information from the
manufacturer that some affected boost
pumps had been omitted from the initial
release of its related service bulletin.
dates: Effective August 2,1991. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of August 2,1991.

addresses: The applicable service
information may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington; or at the Office of
the Federal Register, 1100 L Street NW.,
room 8401, Washington, DC.
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FOR FURTHER INFORMATION CONTACT:
Mr. Lanny Pinkstaff, Seattle Aircraft
Certification Office, Propulsion Branch,
ANM-140S; telephone (206) 227-2684.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION: On May
13,1991, the FAA issued AD 91-11-08,
Amendment 39-7005 (56 FR 25021, June
3,1991), to require inspection of the
center wing fuel tank override boost
pumps for discrepant inlet diffuser
assembly brazed joints and replacement
of unacceptable assemblies or
deactivation of the center wing fuel tank
system. That action was prompted by
reports of center wing fuel tank
overrride fuel boost pumps whose
brazed joints may be inadequate, which
could allow separation of the diffuser
ring, cause damage to the impeller and
pumping unit housing, and possibly stop
rotation of the pump shaft. This
condition, if not corrected, could, during
dry pump operation, result in the
generation of sparks, thereby creating a
potential ignition source.

Since issuance of that AD, the
manufacturer has reported that certain
additional boost pumps that may be
discrepant were inadvertently left off
the effectivity list specified in Boeing
Alert Service Bulletin 767-28 A0036,
dated May 3,1991, which was
referenced in AD 91-11-08. The
potential unsafe condition exists with
regard to these additional boost pumps.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767-
28A0036, Revision 1, dated June 11,1991,
which describes inspection procedures
to determine if certain affected pumping
unit diffuser assemblies have properly
brazed joints, and rework procedures to
remove discrepant diffuser assemblies
and replace them with acceptable units.
The proper deactivation procedures are
also described in the service bulletin for
operators who elect to deactivate the
center wing fuel tank rather than
perform the inspection, repair, and/or
replacement. This service bulletin adds
50 serial numbers of boost pumps that
may be discrepant.

Since this condition is likely to exist
or develop on other airplanes of the
same type design, this AD supersedes
AD 91-11-08 to require inspection,
rework, replacement, or deactivation of
the center wing fuel tank, in accordance
with Revision 1 of the service bulletin
previously described. In addition,
operators must submit a report of their
findings of discrepant pumps to the
FAA.
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Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR11034, February 26,1979). Ifit is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects In 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety. Incorporation by reference,
Safety.

Adoption of die Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR Part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1 The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12,1983); and 14 CFR 11.89.

§39.13 (Amended]

2. Section 39.13 is amended by
removing Amendment 39-7005 and by
adding the following new airworthiness
directive:

91-15-11 BOEING: Amendment 39-7075.
Docket No. 91-NM-128-AD. Supersedes
AD 91-11-08.

Applicability: Model 767-200 and 767-300
series airplanes, listed in Boeing Alert
Service Bulletin 767-28A0036, dated May 3,
1991, certificated in any category.

Compliance: Required as indicated, unless
previously accomplished.

To prevent, during dry pump operation, a
potential ignition source in the center wing
tanks due to a broken pumping unit diffuser
ring, accomplish the following:

(a) Within the next 30 days after June 30,
1991 (the effective date of Amendment 39-
7005), inspect the center wing tank pumping
units, part number 5006286, in accordance
with the procedures of Boeing Alert Service
Bulletin 767-28AD038, dated May 3,1991.

(1) If diffuser assembly brazed joints are
found to be acceptable, reidentify and
reinstall the pumping unit in accordance with
the service bulletin.

(2) If the brazed joints are determined to be
discrepant as indicated by the inspection
procedure, repair or replace the diffuser
assembly in accordance with the service
bulletin prior to reinstallation of the pumping
unit.

(b) Except for center wing tank pumping
units that are inspected and found to be
acceptable in accordance with paragraph
(a) (1) of this AD, within 30 days after the
effective date of this AD, inspect the airplane
or airplane records to determine if the center
wing tack pumping units are suspect, in
accordance with Boeing alert Service Bulletin
767-28A0036, Revision 1, dated June 11,1991.

(1) If a pumping unit is suspect, prior to
further flight, inspect the diffuser assembly
brazed joints in accordance with the service
bulletin.

(D) If the diffuser assembly brazed joints are
found to be acceptable, reidentify and
reinstall the pumping unit in accordance with
the service bulletin.

(ii) If the brazed joints are determined to be
discrepant as indicated by die inspection
procedure, repair or replace the diffuser
assembly in accordance with die service
bulletin prior to reinstallafion of the pumping
unit

(2) If the pumping unit is not one listed as
suspect, no further action is required.

(c) In lieu of performing the inspection,
repair, and/or replacement described in
paragraphs (a) and (b) of this AD, deactivate
the center wing fuel tank in accordance with
Boeing Alert Service Bulletin 767-28 A0036,
dated May 3,1991, or Revision 1, dated June
11,1991. The tank may be reactivated only
following completion of the inspections,
repairs, and/or replacement required by
paragraphs (a) and (bj of this AD.

(d) Within 45 days after the effective date
of this AD, submit a report of findings of
discrepancies detected by the inspection
required by paragraphs (a) and (b) of this AD,
to the Manager, Seattle Manufacturing
Inspection District Office, ANM-108S, FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton. Washington 98055-
4056; fax (206) 227-1181. Include the pump
serial number and affected airplane line or
serial number in the report information
collection requirements contained in this
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regulation have been approved by the Office
of Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (P.L 96-511) and have been assigned
OMB Control Number 2120-0056.

(e) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (AGO).
FAA, Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Seattle AGO.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

(9) The Inspection, repair, and replacement
requirements shall be done in accordance
with Boeing Alert Service Bulletin 767-
28A0036, Revision 1, dated June 11,1991. This
incorporation by reference was approved by
the Director of tee Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Croup, P.O. Box 3707.
Seattle, Washington 98124. Copies may be
inspected at the FAA, Northwest Mountain
Region, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington, or a*
the Office of tee Federal Register. 11001.
Street NW., room 8401, Washington, DC

This amendment supersedes
Amendment 39-7005, AD 91-11-08.

This amendment (39-7075, AD 91-15-
11) becomes effective August 2,1991

Issued in Renton, Washington, on July 5
1991.
Darrell M. Pederson,
Acting Manager, TransportAirplane
Directorate, Aircraft Certification Service
[FR Doc. 91-17099 Filed 7-17-91; 8:45 am)
BILLING CODE «910-T3-M

14 CFR Part 39
[Docket No. 91-ANE-22; Arndt. 39-7067)

Airworthiness Directives; McCauley
Accessory Division, the Cessna
Aircraft Company, (McCauley) Model
( )2( )34C( H ) Series Two
Bladed Threaded Retention Hub
Propellers

agency: Federal Aviation
Administration (FAA), DOT.
AcTION: Final rule, request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD)
applicable to certain McCauley Model
( )2( )34C( )-( ) Series two bladed
constant speed propellers with threaded
hubs including those with feathering
capabilities, which will supersede
several existing AD's that currently
require repetitive inspections for cracks
in propeller hubs and in some cases
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modification pf those hubs. This AD
requires a one time penetrant inspection
for cracks and modification of affected
propellers to fill the hub with oil
containing red dye. Additionally, this
AD will apply to seven propeller hub
models that were not addressed by the
AD’s being superseded. This amendment
is prompted by reports of blade
separations and blade fatigue cracks.
This condition if not corrected could
result in blade separation which may
result in loss of the engine and
subsequent loss of aircraft control.

dates: Effective August 7,1991.

Comments must be received no later
than August 19,1991.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 7,
1991.
addresses: Submit comments in
duplicate to the FAA, New England
Region, Office of the Assistant Chief
Counsel, attention: Rules Docket No. 91-
ANE-22,12 New England Executive
Park, Burlington, Massachusetts 01803-
5299, or delivered in duplicate to room
311 at the above address.

Comments may be inspected at the
above location between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

The applicable service information
may be obtained from McCauley
Accessory Division, The Cessna Aircraft
Company, 3535 McCauley Drive,
Vandalia, Ohio 45377. This information
may be examined at the FAA, New
England Region, Office of the Assistant
Chief Counsel, room 311,12 New
England Executive Park, Burlington,
Massachusetts.

FOR FURTHER INFORMATION CONTACT:
Tomaso DiPaolo, Chicago Aircraft
Certification Office, Propulsion Branch,
ACE-140C, Small Airplane Certification
Directorate, Aircraft Certification
Service, FAA, 2300 East Devon Avenue,
Des Plaines, Illinois 60018; telephone
(312) 694-7031.

SUPPLEMENTARY INFORMATION: The FAA
issued the following AD’s that will be
superseded by this AD:

Amend- -

AD No. pbials FR citation isEs)SEa%
77-17-09.. 39-3020 42 FR 42189 8-22-77
77-20-03.. 39-3044 42 FR 51563 9-29-77
77-23-01.. 39-3073 42 FR 58512 11-10-77
77-24-4)4..  39-3086 42 FR 61034 12-01-77
78-20-01., 39-3304 43 FR 42730 9-21-78

The AD’s being superseded require
repetitive penetrant inspections for
cracks in certain McCauley threaded

retention propeller hub models,
replacement of the hub if cracks are
found, and in some cases modification
to or replacement with a hub with oiP
containing red dye. The hub
configuration with oil containing red dye
provides an “on-condition” (in-service)
means of early detection of possible
cracks in the hub blade socket threads
and the propeller blade threaded
retention area, and also improves
lubrication and corrosion protection.
Early detection of these cracks, with
required corrective action will prevent
blade separation which could result in
the loss of the engine and subsequent
loss of aircraft control. After issuing
AD’s 77-17-09, 77-20-03, 77-23-01, 77-
24-04, and 78-20-01, the FAA
determined that the AD’s being
superseded permitted all of the affected
propeller hub models, under certain
conditions, to be repetitively inspected
for cracks without modification to a hub
with oil containing red dye. Recently, a
modified propeller hub was found to be
leaking oil containing red dye after a
total time-in-service which was less
than the repetitive inspection interval
provided in the AD’s being superseded.
Following disassembly and inspection,
the propeller blade was found cracked
in the threaded retention area. Also, hub
failures have occurred where modified
hubs were not investigated for the
leakage source of oil containing red dye.
The AD’s being superseded did not
require mandatory investigation of the
leakage. Additionally, the FAA has
received two reports of blade
separations occurring due to fatigue
cracks which initiated in the propeller
hub socket threads on hub models not
previously addressed by AD action. The
cause of these two cracks has not been
determined.

Since this situation is likely to exist or
develop on other propellers of the same
type design, the FAA is superseding
AD’s 77-17-09, 77-20-03, 77-23-01, 77-
24-04, and 78-20-01, and adopting a new
AD which requires a mandatory
penetrant inspection of the propeller
blade threaded retention area, the hub
blade socket threads, the retention nut
threads, and the ferrule threads, and a
mandatory modification of the propeller
assembly to fill the hub with oil
containing a red dye on certain
McCauley Model ( J2( )34C( H )
threaded retention hubs found on two-
bladed, constant speed propellers,
including those with feathering
capabilities. In addition, this AD
requires mandatory investigation and
corrective action when leakage of oil
containing red dye is observed on
affected propeller hub models after the
effective date of this AD.

32959

Since this condition could result in
blade separation, loss of the engine and
subsequent loss of the aircraft control,
there is a need to minimize the exposure
Of aircraft to this unsafe condition.
Therefore, safety in air transportation
requires adoption of this regulation
without prior notice and public
comment. In addition, based on the
above and the urgent need to inspect
and modify propeller blades and hubs,
to prevent blade separate, a situation
exists that requires the immediate
adoption of this regulation. Therefore, it
is found that notice and public
procedure are impracticable, and good
cause exists for the adoption of the
amendment without public comment,
and good cause exists for making this
amendment effective in less than 30
days.

Although this action is in the form of a
final rule, which involves an emergency
and, thus, was not preceded by notice
and public procedure, interested persons
are invited to submit such written data,
views, or arguments as they may desire
regarding this AD. Communications
should identify the docket number and
be submitted to the FAA, New England
Region, Office of the Assistant Chief
Counsel, attention: Rules Docket No. 91-
ANE-22,12 New England Executive
Park, Burlington, Massachusetts 01803-
5299. All communications received by
the deadline date indicated above will
be considered by the Administrator, and
the AD may be changed in light of the
comments received.

The regulations adopted herein do not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 28,1979). Ifitis
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
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regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed may be
obtained from the Rules Docket

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
(FAA) amends Part 39 of the Federal
Aviation Regulations (FAR) as follows:

PART 39—AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 ULS.C. 106(g) (Revised Pub. L. 97-449,
January 12,1983); and 14 CFR 11.89.

§39.13 (Amended]

2. Section 39.13 is amended by
removing amendments Nos. 39-3020 (42
FR 42189), 39-3044 (42 FR 51563), 39-
3073 (42 FR 58512), 393086 (42 FR
61034), 39-3304 (43 FR 42730), and
adding the following new Airworthiness
Directive (AD):
91-15-04—McCauley Accessory Division,

Cessna Aircraft Company: (Amendment
39-7065. Docket No. 91-ANE-22)

Applicability: McCauley Model ()2
( )34C( )-{ ) Series two bladed constant
speed propellers with threaded retention
hubs, including those with feathering
capabilities listed as follows:

Affected Propeller Hub Models

Constant speed Feathering
2D34C8-C ) oo e J D2AF34C30-( )
2D34CO-1 J i, 2AF34C55-( )
2D34G53-1 D2AF34C56-( )
B2D34C53-( ) D2AF34C61-( )
D2A34C58- ). D2AF34G65-1 |
F2A34C58-1 ).. ... D2AF34C81-( j
2A34C66-( )eroorerree.

E2A34C70-1
E2A34C73-4 J
D2A34C78-1
D2A34C98-1

The parentheses used in the above list
indicate the presence or absence of an
additional letterfs) which vary the basic hub
model designation. These letters) define
minor changes that do not affect
interchangeability or eligibility, and
therefore, this AD still applies regardless of
whether these letters are present or absent on
the hub model designation.

The above listed McCauley propeller hubs
are found on. but not limited to, the following
aircraft certificated in any category:

Beech A23-24, A24. A24R, 58, 56A; 95-55,
-Ab5, -B55, -B55A, -B55B, -G55, -C55A; D55,
D55A, E55, E55A.

Bellanca 17-30,17-30A.

Cessna 180,182H. 185,185 A thru D, A185E.
A185F, 188,188A, 188B, A188, A188A, A188B,
206, P206, P206 A thru E, TP206 A thru E.
TU206 A thru G, U206, U206 A thru G, 207,
T207,210,210 A thruH, 210 Jthru L, 210-5,
210-5A, T210 F timi H. T210 Jthru L, 305B,
305E, 310J, E310J, 310K, 310JL. 310N, 336, 337,
337 A thruF, M337B, T337 B thruF.

Fuji FA-200-180.
Interceptor (AeroCommander/Meyers) 200 A

thru C.

Mooney M20C, M20D, M20G.

Navion A, B, D thru H.

Procaer F15/C.

Reims F337E, F337F, FT337E, FT337F.
Transavia PL-12/T-300.

Windecker AC-7.

Compliance: Required as indicated, unless
previously accomplished.

To prevent possible blade separation,
which could result in die loss of the engine
and subsequent loss of aircraft control,
accomplish the following in accordance with
the compliance schedule as indicated:

Prior propeller utilization
(hours/calendar months
given as time-in-service)

Compliance schedule of
propeller inspection and
modification

Within the next 100
hours, or at the next
annual inspection, or
within 12 calendar
months after the
effective date of this
AD, whichever occurs
first

Prior to the accumulation
of 1,000 hours or 60
calendar months since
last overhaul/penetrant
inspection, or installed
new, whichever occurs
first

Greater than 900 hours,
or 59 calendar
months since last
overhaul/penetrant
inspection or installed
new, or prior time-in-
service unknown.

Less than or equal to
both 900 hours and
59 calendar months
since last overhaul/
penetrant inspection
or installed new.

(a) For propellers which have incorporated
a hub containing oil with red dye and have
been designated at initial production as a hub
model number listed In the appendix to this
AD, or prior manufactured propellers whose
hubs have been modified to contain oil with a
red dye and reidentified as a hub model
number listed in the appendix to this AD
compliance is required only with paragraphs
(f) and (h) of this AD.

(b) Perform propeller disassembly in
accordance with the procedures specified for
the affected hub model number listed in
paragraph 1 on page 4 of McCauley Service
Bulletin (SB) 184, dated March 15,1991.

(c) Penetrant inspect the propeller
assembly for cracks in the propeller blade
threaded retention area, the hub blade socket
threads, the retention nut threads, and the
ferrule threads in accordance with the
procedures specified for the affected hub
model number listed in paragraph 2 on page 5
of McCauley SB 384, dated March 15.1991.

(d) Remove from service, prior to further
flight, propeller assemblies which exhibit
cracks and replace with a serviceable unit,
modified in accordance with paragraph (e) of
this AD, or with an equivalent initial
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production propeller which has incorporated
a hub with oil containing red dye.

(e) Modify the affected propeller hub
assembly to contain oil with a red dye and
reidentify in accordance with the procedures
specified for the affected hub model number
listed in paragraph 3 on page 6 of McCauley
SB 184, dated March 15,1991.

Note: Hie modification of the propeller hub
assembly to contain oil with a red dye
provides an “on-condition™ (in-service)
means of early crack detection to prevent
blade separation and also improves
lubrication and oorrosion protection. The oil
will add approximately 2.8 Ibs. to the weight
of the propeller assembly,.

(f) If leakage of oil containing red dye is
detected in service (whether during flight or
while on the ground), determine prior to
further flight, the source of leakage in
accordance with the procedures specified for
the affected hub model number listed in
paragraph 4 on page 7 of McCauley SB 184,
dated March 15,1991. If the inspection
reveals a crack, compliance with paragraph
(d) of this AD is required.

(9) The “calendar month* compliance times
stated in this AD allow the performance of
the required action prior to the last day of the
month in which compliance is required.

Note: For example, a required inspection
and modification 60 months from last
overhaul/penetrant inspection that was
performed on December 15,1986, would
allow the penetrant inspection and
modification to be performed no later than
December 31,1991.

(h) Report in writing any cracks found
during inspections accomplished in
accordance with paragraphs (c) or (!) of this
AD to the Manager, Chicago Aircraft
Certification Office, within ten (10) days of
the inspection. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (Pub. L 96-511) and has been assigned
OMB Control Number 2120-0056.

(i) Aircraft may be ferried in accordance
with the provisions of Federal Aviation
Regulations (FAR) 21.197 and 21.199 to a base
where the AD can be accomplished.

() Upon submission of substantiating data
by an owner or operator through an FAA
Inspector (maintenance, avionics, or
operations,’ as appropriate) an alternate
method of compliance with the requirements
of this AD or adjustments to the compliance
times specified in this AD may be approved
by the Manager, Chicago Aircraft
Certification Office, Small Airplane
Certification Directorate, Aircraft
Certification Service, FAA, 2300 East Devon
Avenue, Des Plaines, Illinois 60018,

The disassembly, inspection, and
modification shall be done in accordance
with the procedures listed in McCauley SB
184, dated March 15,1991. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from McCauley Accessory
Division, The Cessna Aircraft Company, 3535



Federal Register / ¥ol. 56, No. 138 / Thursday, July 18, 1991 / Rules and Regulations

McCauley Drive, Vandalia, Ohio 45377.
Copies may be inspected at the FAA, blew
England Region, Office of the Assistant Chief

Counsel, 12 New England Executive Park,
room 311, Burlington, Massachusetts, or at
the Office of the Federal Register, 1100 L
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Street NW., room 6401, Washington, DC.

Appendix—Oil-Filled Propeller Hub Compliance Indicator Table

Propeller hub

Compliance indicator

Propeller hub

Compliance indicator

modelt modelt
2D34C8 . 2D34C8-{ )P and/or oilill plug in side of hub..........cc..c........ ; F2A34C58............ J F2A34C58-( )0 and/or aiifiil plug in side of hub.
2D34C9.... .J 2D34C9-{ JP and/or qilill plug in side of hub......... ... D2AF34C61........... D2AF34061-( )0 and/or ail-ill plug in side of hub.
D2AF34C30. . D2AF34C30-( )P and/or ail-ill plug in side of hub. D2AF34G65........... D2AF34C65-{ )0 and/or ail-fill plug in side-of hub.
B2D34C53 B2D34C53-( )0 and/or oilfill plug in side Of hub... . 2A34C66........ ..., 2A34C66-( )P and/or ailfill plug in side of hub.
2D34C53.. 2D34C53-( ;)0 and/or cilill plug in side of hub.................... E2A34C70.. ... E2A34C70-( )P and/or aiifill plug inside of hub.
2AF34C55.... 2AF34C55-( )Q and/or oil-fill plug in side of huh E2A34C73...... ‘

D2AF34C56___ i G2AF34C56-( )0 and/or oiidill plugin side of hub............
D2A34C58-{ JO and/or «jMill plug in side of hub.................

D2A34C58

D2AF34C81..........
D2A34C98.............

fPropeller models are listed in 710111611081 sequence following the letter C in the model designation

This amendment supersedes, AD 77-17-09,
amendment 39-302Q, AD 77-20-03,
amendment 39-3044, AD 77-23-01,
amendment 39-3073, AD 77-24-04,
amendment 39-3086, AD 78-20-01,
amendment 39-3044.

This amendment {39-7067, AD 91-15-04)
becomes effective August 7,1991.

Issued in Burlington, Massachusetts, on
furs 25,1991.

Jack A. Sain,

Manager, Engine SPropeller Directorate,
AircraftCertification Service.

[FR Doc. 91-17100 Filed 7-17-91; 8:45 am
BILLING CODE 4919-1041

14CFRPart71
[Airspace Docket No. 91-AWP-1]

Amendment of the Stockton, CA,
Control Zone

July 1,1991.

agency: Federal Aviation
Administration (FAA), DOT.
AcTION: Final rule; correction.

summary: This action corrects an error
in the effective date of the final rule that
was published In the Federal Register on
May 24,1991 (56FR 23786), Airspace
Docket No. 91-AWP-I.

EFFECTIVE DATE: 0901 u.tc., September
19,1991.

FOR FURTHER INFORMATION CONTACT:
Tom Bowman, Airspace Specialist,
System Management Branch, AWP-530,
Air Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 25000 Aviation
Boulevard, Lawndale, California 90261,
telephone (213) 297-0433.
SUPPLEMENTARY INFORMATION:

History

Federal Register Document 91-12362.
Airspace Docket No. 91-AWP-I,
Published on May 24,1991 (56 FR 23786).
amended the descriptionand the

effective hours of the Stockton, CA,
Control Zone. An error was discovered
in the effective date. This action corrects
that error.

Correction to Fined Rule

Accordingly, pursuant to the authority
delegated to me, the effective date for
the Stockton, CA, Control Zone, as
published in the Federal Register on
May 24,1991 (56 FR 23787), Federal
Register Document 91-12362; page 23787
column), is corrected as follows:
EFFECTIVE date: 0901 u.tc., September
19.1991.

Issued in Los Angeles, ‘California, on June
28.1991.

Richard R. Lien,

Manager, Air Traffic Division, Western-
PacificRegion.

[FR Doc. 91-17087 Filed 7-17-91; 8:45 am)
BILLING CODE 4B10-13-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 904

Arkansas Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

AcTION: Final rule; approval of
amendment.

SUMMARY: The Directorof OSM is
approving a proposed amendment
submitted by the State of Arkansas as a
modification to its permanent regulatory
program (hereinafter referred to as the
Arkansas program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The amendment
concerns applicability, definitions, coal
exploration, probable hydrologic

i D2A34CT78-( )P and/or oilill plug in side of hub.
j D2AF34C81-( )0 and/or ailfill plug inside of bub.
D2A34C98-( )0 and/or ailfill plug in side of hub.

consequences (PHC) determinations,
hydrology, transportation and support
facilities, bonding; roads,
impoundments, coal mine waste
impounding structures, and revegetation.
The amendment revises Arkansas’rules
to be consistent with the corresponding
Federal regulations.

EFFECTIVE DATE: July 18, 1991.

FOR FURTHER INFORMATION CONTACT:
James H. Moncrief, Director, Tulsa Field
Office, Office of Surface Mining
Reclamation and Enforcement, 5100 E.
Skelly Drive, suite 550, Tulsa, Oklahoma
74135, Telephone: (918) 581-6430.

SUPPLEMENTARY INFORMATION:
I. Background

The Arkansas program was
conditionally approved by the Secretary
of the Interior on November 21,1980.
Information on the general background,
modifications and amendments to the
proposed permanent program
submission, as well as the Secretary’s
findings, the disposition of comments,
and detailed explanation of the
conditions of approval of the Arkansas
program was published in the November
21,1980, Federal Register (45 FR 77003).
Subsequentactions concerning the
Arkansas program and program
amendments can be found at 30 CFR
904.12 and 904.15.

Il. Submission of Program Amendment

In accordance with the provisions of
30 CFR 732.17(d), OSM notified
Arkansas by letter dated November 8,
1989 (administrative record No, AR-
373), of changes to Arkansas’ approved
regulatory program that were necessary
to make the program no less effective
than the Federal regulations
promulgated between June 8,1988, and
August 30,1989.

In response to the 30 CFR part 732
notification, Arkansas, by letter dated
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September 27,1990 (administrative
record No. AR-415), submitted a
proposed amendment to its approved
program. The amendment concerned the
following sections and topics of the
rules of the Arkansas Surface Coal
Mining and Reclamation Code
(ASCMRC): 700.10, applicability; 701.5
and 1000(d)(2), definitions; 776.11, 815.17,
and 1000(d)(8), coal exploration; 780.21,
PHC determinations; 1000(d)(30) through
(36), hydrology; 780.37, 780.38, and
784.27, transportation and support
facilities; 800.11, bonding; 815.15,
816.150, 816.151, and 1000(d)(47), roads;
816.49, impoundments; 816.84, coal mine
waste impounding structures; and
816.116, 816.117, and 1000(d)(44),
revegetation.

OSM announced receipt of the
proposed amendment in a notice in the
October 16,1990, publication of the
Federal Register (55 FR 41864,
administrative record No. AR-434). In
that notice, OSM opened a public
comment period and provided an
opportunity for a public hearing on the
substantive adequacy of the revisions to
the proposed amendment. The public
comment period closed on November 15,
1990.

During its review of the proposed
amendment, OSM identified concerns
relating to Arkansas’ proposed
applicability and revegetation rules.
OSM notified Arkansas of the concerns
by letter dated December 5,1990
(administrative record No. AR-435).
Arkansas responded by letter dated
December 31,1990 (administrative
record No. AR-436). At that time,
Arkansas withdrew the proposed
applicability rule at ASCMRC 700.10(b)
and revised the proposed revegetation
rule at ASCMRC 816.116(b)(3).

OSM announced receipt of the revised
amendment in a notice in the January 22,
1991, Federal Register (56 FR 2155;
administrative record No. AR-446). In
this notice, OSM reopened the public
comment period. The reopened public
(igglment period closed on February 6,

Il. Director’s Findings

After a thorough review pursuant to
SMCRA, 30 U.S.C. 1201-1328, and the
Federal regulations at 30 CFR 732.15 and
732.17, the Director finds, as discussed
below, that the proposed amendment as
submitted by Arkansas on September
27,1990, and as revised by it on
December 31,1990, is no less stringent
than SMCRA and no less effective than
the corresponding Federal regulations.

1 Revisions to Arkansas'Rules That
Are Substantively Identical to the
Corresponding Federal Regulations

For the following rules, Arkansas
proposes revisions containing language
that (2) is the same as the corresponding
Federal regulations, (2) is similar to and
substantively identical to the
corresponding Federal regulations, or (3)
adds specificity without adversely
affecting other aspects of the program.

ASCMRC 700.10(a), concerning the
applicability of the Arkansas program to
coal exploration and surface coal mining
and reclamation operations
(corresponding Federal régulation 30
CFR 700.11(a));

ASCMRC 701.5, concerning the
definition of “road” (corresponding
Federal regulation 30 CFR 701.5);

ASCMRC 776.11(b) and 815.17 (a) and
(b), concerning coal exploration
(corresponding Federal regulations 30
CFR 772.11(b) and 772.14);

ASCMRC 780.21(f), concerning PHC
determinations (corresponding Federal
regulations 30 CFR 780.21(f) and
884.14(e));

ASCMRC 780.37 (f), (g), and (h),
780.38, and 784.27, concerning
transportation and support facilities
(corresponding Federal regulations 30
CFR 780.37 (a) and (b), 784.24(a), 780.38,
and 784.30);

ASCMRC 800.11(b)(2), concerning
bonding (corresponding Federal
regulation 30 CFR 800.11(b)(4));

ASCMRC 815.15(c) (2), (3), and (4),
816.150 (b)(1), (d)(1), and (f), and 816.151
(a) and (c), concerning roads
(corresponding Federal regulations 30
CFR 815.15(b), 826.150 (b), (d), and (f),
and 816.151 (a) and (d)j;

ASCMRC 816.49 (b)(7) and (c)(2).
concerning impoundments
(corresponding Federal regulations 30
CFR 816.49(a)(8) and 817.49(a)(8));

ASCMRC 816.84 (b)(2) and (f),
concerning coal mine waste impounding
structures (corresponding Federal
regulations 30 CFR 816.84 (b) and (f) and
817.84 (b) and (f); and

ASCMRC 816.116 (b)(3) and (c)(4) and
816.117, concerning revegetation
(corresponding Federal regulations 30
CFR 816.116 (b) and (c), 816.117, and
817.116 (b) and (c)).

Because the proposed revisions to
these Arkansas rules contain language
that (2) is the same as the corresponding
Federal regulations, (2) is similar to and
substantively identical to the
corresponding Federal regulations, or (3)
adds specificity without adversely
affecting other aspects of the program,
the Director finds that these proposed
revisions to the Arkansas program are
no less effective than the corresponding
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Federal regulations. Therefore, the
Director approves the proposed
revisions.

2. 30 CFR 904.10(b) (2). (6), (19), (20),
(21), (22), (23), (25), (31), (35), and (36),
Arkansas Rules Affirmatively
Disapproved in Accordance With Court
Order, and ASCMRC 1000(d) (2), (8),
(30), (31), (32), (33), (34), (35), (36), (44),
and (47)

In the Federal Register notice
announcing the Department’s approval
of Arkansas’ original program, the
Secretary at 30 CFR 904.10(b)
affirmatively disapproved several
provisions of Arkansas’ program that
incorporated suspended or remanded
Federal regulations (45 FR 77015, Nov.
21,1980). 1116 affirmative disapprovals
were based upon an order of the U.S.
District Court for the District of
Columbia that the Secretary
“affirmatively disapprove * * *those
segments of a State program that
incorporate a suspended or remanded
regulation” {In re: Permanent Surface
Mining Regulation Litigation, 19 ERC
1477,1500 (May 16.1980)).

On August 15,1980, however, the
court partly stayed its May 16,1980,
order and allowed the Secretary to
approve State program provisions
similar to remanded or suspended
Federal regulations when the State
adopted such provisions in a rulemaking
or legislative proceeding which occurred
before the enactment of SMCRA or after
the date of the District Court decision
(May 16,1980), since such State rules
clearly were not based solely upon the
suspended or remanded Federal
regulations. In addition, the court stated
that the Secretary need not affirmatively
disapprove provisions based upon
suspended or remanded Federal
regulations if a responsible State official
requested the Secretary to approve
them.

As discussed below, the Director
finds, consistent with the court
decisions, that certain affirmative
disapprovals at 30 CFR 904.10 are no
longer necessary, and he is taking this
opportunity to remove them. The
Director also is approving Arkansas’
proposed deletions at ASCMRC 1000(d),
which are the State counterparts to the
removed affirmative disapprovals.

The Director’s decision to remove
these Federal affirmative disapprovals
at this time is consistent with the court’s
August 15,1980, ruling in that (1)
Arkansas' rules are based on revised
Federal regulations, not on the
remanded 1979 language, and (2) in
submitting the amendment, the head of
the Arkansas regulatory authority
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specifically requested approval of the
proposed rules.

30 CFR 904.18(b)(1) and (6) and
ASCMRC 1000(d)(2) and (8)

In this amendment, Arkansas
proposes revisions to its rules at
ASCMRC 701.5, definition of “road,”
and 776.11(b), coal exploration. As
discussed in finding No. 1, these
proposed rules are no less effective than
the corresponding Federal regulations at
30 CFR 701.5 and 722.11(b). Consistent
with the court’s decision, fileDirector is
removing the associated affirmative
disapprovals at 30 CFR 904.10(b)(1) and
(6).

In this amendment, Arkansas also
proposes to delete ASCMRC 1000(d)(2)
and (8), which correspond to the Federal
affirmative disapprovals at 30 CFR
904.10(b)(1) and (6). The Director finds
the proposed deletion of ASCMRC
1000(d)(2) and (8) to be consistent with
the removal of file associated
affirmative disapprovals; and, therefore,
approves Arkansas’ proposed deletions
at ASCMRC 1000(d)(2) and (8).

30 CFR 904.10(b)(19), (21), (22), (23), (24),
(31) , and (35), and ASCMRC 1000(d)(30),
(32) | (32), (34), (35), (44), and (47)

By letter dated May 1,1987
(administrative record No. AR-318),
Arkansas submitted to OSM a proposed
amendment revising its rules at
ASCMRC 816.42(a)(7), effluent
standards; 818.46(b), (c), (d), and (h),
sediment ponds; 816.216(b), revegetation
success standards; and 816.150 and
816.151, roads. The Director approved
these proposed rules in the March 28,
1988, Federal Register (53 FR 9881) and
codified the approval ofthem at 30 CFR
904.15(d). Consistent with the court’s
decision, the Director removed the
associated affirmative disapprovals for
fixe approved rules at 30 CFR
904.10(b)(19), (21), (22), (23), (24), (31),
and (35) in the November 23,1990,
Federal Register (55 FR 48635).

In this amendment Arkansas
proposes to delete ASCMRC 10G0(d)(30),
(32), (33), (34), (35), (44), and (47), which
correspond to the affirmative
disapprovals at 30 CFR 904.10(b)(19),
(21), (22), (23), (24), (31), and (35). The
Director finds the proposed deletions to
be consistent with the previous removal
of the associated affirmative
disapprovals; and, therefore, approves
Arkansas’ proposed deletions at
ASCMRC 1000(d)(30), (32), (33), (34),
(35), (44), and (47).

30 CFR 904.10(b)(20) and (36), and
ASCMRC 1000(d)(31) and (36)

By letter dated May 1,1987
(administrative record No. AR-318),

Arkansas submitted to OSM a proposed
amendment revising its rules at
ASCMRC 816.42(b), effluent standards,
and 818.52(a)(1), ground-water
monitoring. The Director approved these
proposed rules in fixe March 28,1988,
Federal Register (53 FR 9881) and
codified the approval of them at 30 CFR
904.15(d). The Director is, at this time,
removing the associated affirmative
disapprovals for these rules at 30 CFR
904.10(b)(20) and (36).

In this amendment, Arkansas
proposes to delete ASCMRC 10QQ(d)(31)
and (36), which correspond to the
Federal affirmative disapprovals at 30
CFR 904.10{b)(20) and (36). The Director
finds the proposed deletions to be
consistent with the removal of the
associated affirmative disapprovals;
and, therefore, approves Arkansas’
proposed deletions at ASCMRC
1000(d)(31) and (36).

IV. Public and Agency Comments

1. Public Comments

The Director solicited public
comments on the proposed amendment
and provided opportunity for a public
hearing. No comments were received.
Because no one requested an
opportunity to testify at a public
hearing, no hearing was held.

2. Agency Comments

Pursuant to 30CFR 732.17(h)(I1)(i),
OSM solicited comments from various
Federal and State agencies with an
actual or potential interest in fixe
Arkansas program.

By letter dated October 11,1990, the
U.S. Bureau of Land Management
conxmented that the proposed
amendment would not unduly impactits
management responsibilities
(administrative record No. AR-421).

By telephone conversation on October
22,1990, the U,S. National Park Service
responded that it had no comments on
the proposed amendment
(administrative record No. AR-422).

By letters dated October 27 and
November 7,1990, the U.S. Soil
Conservation Service concurred with
the proposed amendment
(administrative record Nos. AR-423 and
AR-427).

By letter dated November 8,1990, the
U.S. Army Corps of Engineers
responded thatit had no comments on
the proposed amendment
(administrative record No. AR-428).

3. Environmental Protection Agency
(EPA)Concurrence

Pursuant to30 CFR 732.27(h)(I1)(ii),
OSM solicited concurrence from EPA
(administrative record No. AR-435) for
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those aspects ofthe proposed
amendment that relate to air or water
quality standards promulgated under fixe
authority of the Clean Water Act and
the Clean Air Act

By letter dated November 8,1990,
(administrative record No. AR-429),
OSM received from the EPA
concurrence for those aspects of the
proposed amendment that relate to air
or water quality standards promulgated
under the axxlhority of jthe Clean Water
Act and the Clean Air Act. However,
EPA qualified its concurrence to the
extent that Arkansas’rules shoxild not
be interpreted so as to provide full
authorization for instream treatment of
point source discharges.

EPA noted certain situations related
to instream treatment which could result
in conditions that would not assure
compliance with applicable State water
quality standards as required by the
Clean Water Act. By instream
treatment, EPA referred to two
activities. The first activity is one in
which mine wastes are discharged into
waters of the United States for the
primary purpose of waste disposal but
with the effect offill. The second
activity involves instream waste
treatment impoixndments. These
impoundments are built in waters of the
United States for the purpose of creating
a waste treatment system. Such
impoundments may be used for the
chemical treatment of mine waste water
as well as solids settling.

EPAS definition of “waters of fixe
United States” at 40 CFR 122.2 includes
not only perennial, but also intermittent
and ephemeral streams. EPA noted that
the creation of any impoundments or
sediment ponds in waters of the United
States does not itselfremove those
waters from the definition of “waters of
the United States” under fixe Clean
Water Act. The Clean Water Act
requires that all discharges of pollutants
from point sources into waters of the
United States obtain a permit as
appropriate under either section 402 or
404 of the Clean Water Act.

The Director acknowledges that
nothing in SMCRA supercedes the
requirements of the Clean Water Act
The Director’s approval of Arkansas’
proposed rules should not be construed
to authorize any actions inconsistent
with the Clean Water Act. Additionally,
Arkansas submitted to OSM a letter,
dated May 20,1991, noting that
ASCMRC Rixle 816.41(c) states that “{iln
no case shall Federal and State water
quality statutes, regulations, standards,
or effluent limitations be violated.”
Arkansas stated that this rule “would
clearly preclude any violation of EPA’s
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Clean Water Act.” Therefore, Arkansas
has satisfied EPA’s concern regarding
instream treatment.

4. State Historic Preservation Officer
(SHPO). Advisory Council on Historic
Preservation (ACHP), and Arkansas
Historic Preservation Program (AHPP)
Comments.

Pursuant to 30 CFR 732.17(h)(4), all
amendments that may have an effect on
historic properties are to be provided to
the SHPO and ACHP for comment. OSM
solicited comments from these offices.
Neither the SHPO nor ACHP responded.

By letter dated October 29,1990,
AHPP responded that it had no
objection to the proposed amendment
(administrative record No. AR-425).

V. Director’s Decision

Based on the above findings, the
Director is (1) approving the proposed
amendment as submitted by Arkansas
on September 27,1990, and as revised
by it on December 31,1990, and (2)
removing the affirmative disapprovals at
30 CFR 904.10(b) (6), (20), and (36). The
Director is approving the proposed rules
with the provision that they be fully
promulgated in identical form to the
rules submitted to and reviewed by
OSM and the public.

The Federal regulations at 30 CFR
Part 904 codifying decisions concerning
the Arkansas program are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Requirements

1 Compliance with the National
Environmental Policy Act

The Secretary has determined that
pursuant to Section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act

On July 12,1984, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3,4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of a State
regulatory program. Accordingly, this
action is exempt from preparation of a
Regulatory Impact Analysis and
regulatory review by OMB.

The Department of the Interior has
determined that this rule will not have a

significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
regulations will be met by the State.

3. Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by OMB under 44 U.S.C. 3507.

List of Subiects in 30 CFR Part 904

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 10,1991.
Raymond L. Lowrie,
Assistant Director, Western Support Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, of the Code of Federal
Regulations is amended as set forth
below:

PART 904—ARKANSAS

1. The authority citation for part 904
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

§904.10 [Amended]

2. Section 904.10 is amended by
removing and reserving paragraphs (b)
(2), (6), (20), and (36).

3. Section 904.15 is amended by
adding paragraph (i) to read as follows:

904.15 Approval of amendments to State
regulatory program.
* * * *

(i)  The revisions to the following
sections of the Arkansas Surface Mining
and Reclamation Code (ASCMRC) as
submitted to OSM on September 27,
1990, and revised on December 31,1990,
are approved effective July 18,1991.
ASCMRC 700.10(a), applicability of the
Arkansas program to coal exploration
and surface coal mining and reclamation
operations; ASCMRC 701.5, the
definition of "road;” ASCMRC 776.11(b)
and 815.17 (a) and (b), coal exploration;
ASCMRC 780.21(f), PHC determinations;
ASCMRC 780.37 (f), (g), and (h), 780.38,
and 784.27, transportation and support
facilities; ASCMRC 800.11(b)(2),
bonding; ASCMRC 815.15(c) (2), (3), and
(4), 818.150 (b)(1), (d)(1), and (f), and
816.152 (a) and (c), roads; ASCMRC
816.49 (b)(7) and (c)(2), impoundments;
ASCMRC 816.84 (b)(2) and (f), coal mine
waste impounding structures; ASCMRC
816.116 (b)(3) and (c)(4) and 816.117,
revegetation; and ASCMRC 1000(d) (2),
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(8), (30), (31), (32), (33), (34), (35), (36),
(44), and (47), affirmative disapprovals.
[FR Doc. 91-17090 Filed 7-17-91; 8:45 am]
BILUNG CODE 4310-0S-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Parts 192 and 301
[DoD Instruction 1100.16]

Equal Opportunity in Off-Base Housing

agency: Office of the Secretary, DoD.
action: Final rule amendment.

summary: This document redesignates
part 301 and part 192. The purpose of
this redesignation is to make
administrative changes within chapter |
of title 32 of the Code of Federal
Regulations for ease of use.

EFFECTIVE date: July 18,1991,

FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 192 and
301

Administrative practice and
procedure, Fair housing, Government
employees, Military personnel,
Reporting and recordkeeping
requirements.

Accordingly, under the authority of 10
U.S.C. 131, 32 CFR chapter I, is amended
as follows:

PART 301—[REDESIGNATED AS PART
192]

1. Part 301 is redesignated as part 192
and placed in subchapter M.

§192.1 [Amended]

2. Newly designated § 192.1(a) is
amended by revising "301” to read and
"192”

§192.2 [Amended]

3. Newly designated §192.2 is
amended by revising "§ 301.3” to read
“8§192.3”.

§ 1924 [Amended]

4. Footnote 1 to §192.4 is amended by
removing the last sentence.
§1925 [Amended]

5. Footnote 2 to § 1925 is revised to
read "See footnote 1to § 192.4”.
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§192.6 [Amended]
6. Footnote 3to § 192.6 is revised to
read “See footnote 1 to § 192.4“.
Dated: July 11,19j91.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department ofDefense.
[FR Doc. 91-16857 Filed 7-17-91; 8:45 am]
BILLING CODE 3810-01-M

32 CFR Parts 195 and 300
[DoD Directive 5500.11]

Nondiscrimination in Federally
Assisted Programs

agency: Office of the Secretary, DoD.
AcTION: Final rule.

SUMMARY: This document redesignates
part 300 as part 195. The purpose of this
redesignation is to make administrative
changes within chapter | of title 32 of the
Code of Federal Regulations for ease of
use.

EFFECTIVE DATE: July 18,1991,

FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR parts 195 and
300

Civil rights.

Accordingly, under the authority of 10
U.S.C. 131, 32 CFR chapter L is amended
as follows:

PART 300—[REDESIGNATED AS PART
195]

1. Part 300 is redesignated as part 195
and placed in subchapter M.

§195.3 [Amended]

2. Newly designated § 195.3 is
amended by revising “300.4(b)(5)” to
read “195.4(b)(5)".

8§195.5 [Amended]

3. Newly designated § 195.5is
amended in paragraph (b) by revising
“8§300.2(b)” to read “§ 195.2(b)” and In
paragraph (c) by revising “§ 300.11” to
read “§195.11". -

§195.8 [Amended]

4. Newly designated § 195.8(d)(1) is
amended by revising “300.9” to read
"195.9”.

§195.9 [Amended]

5. Newly designated § 195.9 is
amended in paragraph (b) by revising
“8300.8" to read “8§ 195.6” each time it

appears; paragraph (c)(2) by revising

8 300.10” to re&d **§ 195.10”; and
paragraph (c)(3) by revising “8§ 300.11” to
read “§195.11".

§195.10 [Amended]

6. Newly designated § 195.10 is
amended in paragraph (a) by revising
“8300.9” to read “8§195.9” and in (a)(2)
by revising "§ 300.11(c)” to read
“8195.11(c)”; and paragraph (f) by
revising “8§ 300.11” to read “§ 195.11".

§195.11 [Amended]

7. Newly designated § 195.11(c) is
amended by revising “300.10(a)” to read
*“195.10(a)”.

Dated: July 11,1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, DepartmentofDefense.
[FR Doc. 91-16856 Filed 7-17-91; 8:45 am]
BILLING CODE 3810-01-M

32 CFR Part 199

Civilian Health and Medical Program of
the Uniformed Services; Correction

agency: Office of the Secretary of
Defense, DoD.

action: Final rule; correction.

summary: On June 21,1991, the
Department of Defense published a final
rule in the Federal Register (56 FR 28486)
concerning civilian health and medical
program of the uniformed services. This
document is published as an
administrative correction for clarity.

EFFECTIVE DATE: April 1,1991.

FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, C703) 697-
4111,

PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES

The amendatory language for number
3, page 28487, third column, is amended
by removing the words “proposed to be”

Dated: July 11,1991.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, DepartmentofDefense.

[FR Doc. 91-16855 Filed 7-17-91; 8:45 am]
BILLING CODE 3810-01-M
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32 CFR Part 286b

[OSD Administrative Instruction No. 81]

Privacy Program

AGENcY: Office of the Secretary,
Defense.

ACTION: Final rule.

suMMARY: The Office of the Secretary of
Defense, Office of the Joint Staff is
publishing as a final rule a general
exemption (j)(2) that will exempt a
record system from certain provisions of
the Privacy Act of 1974, as amended, (5
U.S.C. 552a).

EFFECTIVE DATE: July 18,1991,

FOR FURTHER INFORMATION CONTACT:
Mr. Dan Cragg, Chief, Records
Management and Privacy Act Branch,
Office of the Secretary of Defense, room
5C315, The Pentagon, Washington, DC
20301-1155. Telephone (703) 695-0970.

SUPPLEMENTARY INFORMATION: On
December 27,1990, at 55 FR 53177, the
Office of the Secretary of Defense,
Office of the Joint Staff published a
proposed exemption rule for a new
record system identified as JS006.CND,
entitled “USSOUTHCOM Counter
Narcotics Database” under the
provision of the Privacy Act of 1974, as
amended, (5 U.S.C. 552a). During the
thirty day public comment period,
comments were received which
questioned the (j)(2) exemption because
USSOUTHCOM is not a law
enforcement agency.

The following is provided in support
of the (j)(2) exemption. In the FY89
National Defense Authorization Act,
Public Law 100-456, title XI, Interdiction
and Law Enforcement Support, the DoD
was designated the lead agency for the
detection and monitoring of all aerial
and maritime transit of illegal drugs into
the United States. Further, Congress
directed the DoD integrate command,
control, communications, and technical
intelligence assets dedicated to the
interdiction of illegal drugs into an
effective communications network. The
Office and National Drug Control Policy
has emphasized that this mission
requires the cooperation of all federal
agencies involved in the counter
narcotics effort and will require the
sharing of information among the
agencies. The subject system will
connect all Joint CINCS, JCS, DIA, DaoD,
NSA, CIA, Department of State, FBI, and
the Drug Enforcement Administration.
This system will be used to pass
information between federal law
enforcement agencies. Also, the law
enforcement agency which provides the
information is responsible for
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detennining who is authorized access to
the data and how long it should reside in
the computer. All information
retrievable by name or personal
identifier on this database will be
extracted from records of the connected
federal law enforcement agencies whose
databases are already afforded the (j)(2)
exemption.

Clearly, Congress, by its language in
the National Defense Authorization Act,
intended DoD to be a law enforcement
agency for the purpose of countering the
illegal drug threat to the United States.
The USSOUTHCOM CN/C3lI system is
established as a result of the specific
direction of the Congress in the National
Defense Authorization Act and serves
as a clearing house for the law
enforcement agencies involved in
counter narcotic operations.
USSOUTHCOM does not “own” the
record. It only receives, integrates, and
distributes the records to the routine
users. USSOUTHCOM can be likened to
a contractor for the law enforcement
agencies whose mission is to maintain
the records. Use of the (K)(2) exemption
would imply that either DoD or
USSOUTHCOM is a user of the
information, which neither is. To deny a
())(2) exemption to this system would be
contrary to the clear intent of the
President and the Congress in this vital
mission.

Therefore, this general exemption rule
is to be added to existing OSD
exemption rules found at 32 CFR 286b.7.

List of Subjects in 32 CFR Part 286b
Privacy.
Accordingly, the Office of the

Secretary of Defense amends 32 CFR
part 286b as follows:

PART 286b—PRIVACY PROGRAM

1. The authority citation for 32 CFR
part 286b continues to read as follows:

Authority: Privacy Act of 1974, Pub. L 93-
579.88 Stat. 1896 (5 U.S.C. 552a)

2. §286b.7is amended by adding a
new paragraph (b)(2) as follows:

§286b.7 Procedures for exemptions.
* * * * *

(b) General exemptions. * * *

(2)  System ldentification andName—

JS008.CND, USSOUTHCOM Counter
Narcotics Database.
Exemption—Portions of this system
that fall within 5 U.S.C. 552a(j)(2) are
exempt from the following provisions of
5 U.S.C. 5524, section (c) (3) and (4);
(d) (1) through (d)(5); (e)(1) through (e)(3);
(€) (4)(G)and (e)(4)(H); (©)5); (A()

through (f)(5); (9)(2) through (g)(5) of the
Act.

Authority: 5 U.S.C. 552a(j}(2).

Reason—From subsection (c)(3)
because the release of accounting of
disclosure would inform a subject that
he or she is under investigation. This
information would provide considerable
advantage to the subject in providing
him or her with knowledge concerning
the nature of the investigation and the
coordinated investigative efforts and
techniques employed by the cooperating
agencies. This would greatly impede
USSOUTHCOM’8 criminal law
enforcement.

For subsections (c)(4) and (d) because
notification would alert a subject to the
fact that an investigation of that
individual is taking place, and might
weaken the on-going investigation,
reveal investigatory techniques, and
place confidential informants in
Jeopardy.

From subsections (e)(4) (G) and (H)
because this system of records is
exempt from the access provisions of

subsection (d) pursuant to subsection (j).

From subsection (f) because the
agency’s rules are inapplicable to those
portions of the system that are exempt
and would place the burden on the
agency of either confirming or denying
the existence of a record pertaining to a
requesting individual might in itself
provide an answer to that individual
relating to an on-going criminal
investigation. The conduct of a
successful investigation leading to the
indictment of a criminal offender
precludes the applicability of
established agency rules relating to
verification of record, disclosure of the
record to that individual, and record
amendment procedures for this record
system.

For compatibility with the exemption
claimed from subsection (f), the civil
remedies provisions of subsection (g)
must be suspended for this record
system. Because of the nature of
criminal investigations, standards of
accuracy, relevance, timeliness and
completeness cannot apply to this
record system. Information gathered in
criminal investigations is often
fragmentary and leads relating to an
individual in the context of one
investigation may instead pertain to a
second investigation.

From subsection (e)(1) because the
nature of the criminal investigative
function creates unique problems in
prescribing a specific parameter in a
particular case with respect to what
information is relevant or necessary.
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Also, due to USSOUTHCOM’s close
liaison and working relationships with
the other Federal, as well as state, local
and foreign country law enforcement
agencies, information may be received
which may relate to a case under the
investigative jurisdiction of another
agency. The maintenance of this
information may be necessary to
provide leads for appropriate law
enforcement purposes and to establish
patterns of activity which may relate to
the jurisdiction of other cooperating
agencies.

From subsection (€)(2) because
collecting information to the greatest
extent possible directly from the subject
individual may or may not be
practicable in a criminal investigation.
The individual may choose not to
provide information and the law
enforcement process will rely upon
significant information about the subject
from witnesses and informants.

From subsection (e)(3) because
supplying an individual with a form
containing a Privacy Act Statement
would tend to inhibit cooperation by
many individuals involved in a criminal
investigation. The effect would be
somewhat inimical to established
investigative methods and techniques.

From subsection (e)(5) because the
requirement that records be maintained
with attention to accuracy, relevance,
timeliness, and completeness would
unfairly hamper the criminal
investigative process. It is the nature of
criminal law enforcement for
investigations to uncover the
commission of illegal acts at diverse
stages. It is frequently impossible to
determine initially what information is
accurate, relevant, timely, and least of
all complete. With the passage of time,
seemingly irrelevant or untimely
information may acquire new significant
as further investigation brings new
details to light.

From subsection (€)(8) because the
notice requirements of this provision
could present a serious impediment to
criminal law enforcement by revealing
investigative techniques, procedures,
and existence of confidential
investigations.

Dated: July 11,1991.

L.M. Bynum,

Alternate OSD FederalRegister Liaison
Officer, DepartmentofDefense.

[FR Doc. 91-16853 Filed 7-17-91; 8:45 amj
BILLING CODE 3810-0'M |
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 484
[BPD-476-F]
RIN 0938-AD45

Medicare Program; Home Health
Agencies: Conditions of Participation

agency: Health Care Financing
Administration (HCFA), HHS.
AcTION: Final rule.

suMMARY: This final rule responds to the
major comments we received on an
interim final rule that was published on
August 14,1989 (54 FR 33354). That
interim final rule added requirements to
the current conditions of participation
for home health agencies (HHAS).
Specifically, the rule specified
requirements for protecting and
promoting patient rights; training and
competency evaluation of home health
aides; notifying State entities
responsible for the licensing or
certification of HHAs of changes in
ownership of the agency or management
of the agency; including an individual’s
plan of care as part of the individual’s
clinical records; and operating and
furnishing services in compliance with
applicable Federal, State, and local laws
and regulations and with accepted
professional standards and principles
that apply to professionals furnishing
home health services.

Most of the provisions of the rule
implemented section 930 of the Omnibus
Reconciliation Act of 1980 (Pub. L 96-
499), section 4021 of the Omnibus Budget
Reconciliation Act of 1987 (Pub. L 100-
203), and section 411(d) of the Medicare
Catastrophic Coverage Act of 1988 (Pub.
L 100-360).

This final rule implements changes,
based on our review and consideration
of the public comments, concerning
patient notification of changes in
payment liability, requirements for
evaluators and instructors of home
health aides, in-service training, and
supervisory visits, and clarifies other
home health issues.

effective DATE: The provisions of this
final rule are effective on August 19,
1991.

FOR FURTHER INFORMATION CONTACT:
John J. Thomas (301) 966-4623.

SUPPLEMENTARY INFORMATION:

I. General Background

Home health services are furnished to
the elderly and disabled under
Medicare. They include an array of

services such as professional nursing
care, physical and occupational therapy,
speech pathology, medical social
services, home health aide services, and
medical supplies and equipment. These
services are delivered singly, or in
combination, to aid in the recovery from
an acute illness or to improve a patient’s
health status.

The Medicare statute limits payment
for home health services to providers of
services who have qualified for a
Medicare provider agreement as a home
health agency (HHA). HHAs must meet
all State and local licensure
requirements as well as the Medicare
conditions of participation. These
conditions of participation apply to an
HHA as an entity. In addition, as
indicated in section 4021 of Public Law
100-203, they also apply to each
individual under the care of the HHA,
unless a condition is specifically limited
to Medicare beneficiaries.

IL The August 14,1989 Interim Final
Rule

The August 14,1989 interim final rule
added requirements to the current
conditions of participation for home
health agencies (HHASs). Those changes
implemented the provisions of section
4021 of the Omnibus Budget
Reconciliation Act of 1987 (Pub. L 100-
203, enacted on December 22,1987). The
rule specified requirements for
protecting and promoting patient rights;
training and competency of home health
aides; notifying State entities
responsible for the licensing or
certification of HHAs of changes in
ownership of the agency or management
of the agency; including an individual’s
plan of care as part of the individual’s
clinical records; and operating and
furnishing services in compliance with
applicable Federal, State, and local laws
and regulations and with accepted
professional standards and principles
that apply to professionals furnishing
home health services. The preamble to
the interim final rule (54 FR 33355)
explains in detail the statutory
provisions and regulation requirements
that were implemented by that rule.

In addition to the provisions identified
above, the interim final rule
redesignated the conditions of
participation for HHAs (42 CFR part 405,
subpart L) as new part 484. It also
responded to the public comments
received on a proposed rule (published
on December 31,1986 at 51 FR 47266)
that included changes to reduce the
information collection and
recordkeeping requirements for the
conditions of participation for HHAs.
The changes for the reduction of
information collection and
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recordkeeping requirements that were
made in the interim final rule in
response to comments received on the
proposed rule, however, were not
subject to formal public comment.

The interim final regulations were
effective on July 1,1989 and, except as
otherwise provided, applied to services
furnished by home health agencies
beginning July 1,1989. The requirement
that HHAs establish a competency
evaluation program for home health
aides was not effective until February
14,1990, because we recognized that the
delay in the promulgation of the interim
final regulations, without an extension
in the effective date, would impose an
unacceptable burden on HHAs and
State survey agencies. The requirement
that an HHA may only use as a home
health aide an individual who has
successfully completed a training and
competency evaluation program or a
competency evaluation program as
provided for in these regulations is
effective for home health aide services
furnished after August 14,1990.

I1l. Summary of Responses to Comments
on the August 14,1989 Interim Final
Rule

This summary of the public comments
and our responses is limited to those
comments we received on the provisions
of Public Law 100-203. As stated earlier,
the interim final rule contains
requirements on reducing information
collection for the conditions of
participation for HHAs, the comments
we received on December 31,1986
proposed rule, and our responses to
those comments. In the interim final
rule, we requested public comments
only on the changes made in response to
the enactment of Public Law 10&-203.
While we have taken comments not
related to the changes made in response
to Public Law 100-203 under
advisement, we have not adopted them
in this final rule, nor have we responded
to them in this preamble. We are unable
to adopt the commenters’ suggestions on
requirements other than those that we
specifically addressed in the interim
final rule because to do so would be to
adopt them without providing an
opportunity for public comment. If we
responded to those comments and made
policy changes now, we may
disadvantage those individuals and
groups who did not comment, but who
might have chosen to comment had we
solicited comments.

Concerning the changes made in
response to the enactment of Public Law
100-203, we received comments from 82
commenters, including professional
organizations and associations, HHAs,
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public health departments, State
governmental agencies, universities, and
private individuals. A summary of those
comments and our responses follow.

Personnel Qualifications (Section 484.4)

This section sets forth the
qualifications requirements that must be
met by HHA personnel.

Comment Several commenters
believe the definition of “home health
aide” is unclear regarding the
requirement that aides who have not
furnished services for 24 consecutive
months are not considered to have
passed a training program and
competency evaluation program or
competency evaluation program
(8484.4).

Response: Under the existing
regulations, an individual who has not
furnished home health aide services for
compensation for a period of 24
consecutive months is not considered to
have completed a training and
competency evaluation program or
competency evaluation program.
Therefore, any individual who has not
been employed as a home health aide at
any time in the previous 24 months,
regardless of whether a training and
competency evaluation program or
competency evaluation program has
been completed, successfully complete a
training and competency evaluation
program before furnishing home health
aide services again. We believe this
requirement, which is based on section
1891(a)(3)(A) of the Act, is sufficiently
clear in the existing regulations.

Condition ofParticipation: Patient
Rights (Section 484.10)

This condition implements the patient
rights’ provisions of section 1891(a) of
the Act. It sets forth certain rights to
which home health patients are entitled
and requires that the HHA inform each
patient of these rights and also to
recognize and protect them.

Comment: Several commenters
expressed support for the effort to
promote and protect patient rights, but
disagreed with certain provisions of the
regulations. Specifically, commenters
stated it is too difficult to provide
patients with the payment disclosures
required by the regulations (concerning
sources of payment and financial
liability) before furnishing care. They
believe it is impractical to provide
patients with advance notice of any
changes in the care that is to be
furnished. Several commenters believe it
would be of more benefit to the patient
and easier for the agency to provide a
patient with a disclosure of rights at
some time after their initial visit. Also,
they believe the State should be

responsible for making patients aware
of the home health hotline.

Response: We appreciate the concern
that has been expressed about the
amount of effort that will be required to
provide patients with a comprehensive
disclosure of their rights, including their
right to be made aware of the home
health hotline. Nevertheless, these
regulations reflect (essentially verbatim]
statutory requirements contained in
section 1891(a) of the Act, which we do
not have the authority to revise.

Comment Several commenters
believe requiring the HHA to be able to
document that a patient was given the
notice of rights as required in
8§ 484.10(a)(2) was overly burdensome
and requires clarification.

Response: We do not believe the
requirement to maintain documentation
is overly burdensome. We believe it is
the most efficient method for surveyors
to ascertain whether patients have, in
fact, been informed of their rights.
Although we do not intend to dictate a
specific method of documentation that
the HHA must follow to comply with
this requirement we believe, for
example, a copy of a document that
specifically states the rights of the
patient as required by the regulation,
which has been signed and dated by the
patient or the patient’s guardian (and a
copy of which has been left at the
patient’s residence), will fulfill the
requirements of § 484.10(a)(2).

Comment: Three commenters
requested we clarify the requirement
that each patient has the right to have
his or her property treated with respect
(5 484.10(b)(3)).

Response: The intent of this
requirement is that no individual
performing services on behalf of the
HHA will use, remove, alter, or consume
any item belonging to the patient
without the expressed consent of the
patient. We do not believe it is
necessary to revise the language in
§484.10(b)(3).

Comment' One commenter believes
the requirement that an HHA investigate
complaints made by a patient and
document both the existence of the
complaint and its resolution
(8 484.10(b)(5)) exceeds statutory
authority.

Response: As was stated in the
preamble to the August 14,1989 interim
final rule (54 FR 33356), we believe, in
specifically vesting home health patients
with the right to voice grievances,
Congress also intended that these
grievances be addressed by the HHA.
The overall intent of Congress (and
8§ 484.10) in enacting these requirements
is to ensure the provision of appropriate
and good quality home health care. To
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allow patients to voice grievances about
care without also requiring the HHA to
investigate and resolve these
complaints, would fail to ensure quality
care and would be contrary to the intent
of Congress. The legislative history
indicates that the right to voice
grievances would help ensure the
delivery of quality home health services
(H.R. Rep. 391,100th Cong., 1st. Sess. 412
(1987).)

If an HHA makes a good faith effort to
investigate a complaint and finds that it
is either baseless or beyond its control
to resolve, we will expect the HHA to
document this finding, as well as the
rationale for it, in the patient’s file.

Comment: One commenter believes
the requirement that the patient has the
right to confidentiality of the clinical
records maintained by the HHA in
§ 484.10(d) is not sufficiently detailed.

Response: We believe a detailed
requirement for this provision is not
necessary. Each individual HHA is best
qualified to implement a policy
protecting the confidentiality of its
patients’ clinical records that best suits
the unique needs of its patients and
recordkeeping system.

Comment: Several commenters stated
that the 15 working days in which an
HHA must inform patients orally and in
writing of any changes in the payment
disclosure as required by § 484.10(e)(2)
does not allow sufficient time for the
HHA to properly assess the changes and
disclose them to the patient

Response: After considering these
comments, we recognize the potentially
detailed nature of any disclosures that
are required by §484.10(e)92). Therefore,
we have revised that section to read as
follows: “The HHA must advise the
patient of these changes as soon as
possible, but no later than 30 calendar
days from the date the HHA becomes
aware of a change." We believe this
additional period of time will allow the
HHA to more easily and accurately
assess changes and disclose them both
orally and in writing to the patient.

Condition ofParticipation: Compliance
With Federal, State, and Local Laws,
Disclosure and Ownership Information,
and Accepted Professional Standards
and Principles (Section 484.12)

This condition sets forth requirements
for HHA compliance with Federal, State,
and local laws and regulations,
disclosure of ownership and
management information, and accepted
professional standards and principles.

Comment: One commenter objected to
§ 484.12(a), which states “If State or
applicable local law provides for the
licensure of HHAs, an agency not
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subject to licensure is approved by the
licensing authority as meeting the
standards established for licensure.”

Response: This has been our
longstanding interpretation of the
statutory requirement contained in
section 1861(0)(4) of the Act We believe
it is accurate and requires no revisions.

Comment: Several commenters
believe requiring HHAS to disclose
changes in ownership or management to
the State at the time they occur
(8 484.12(b)) is overly burdensome,
especially for non-profit HHAs.

Response: This requirement is set
forth explicitly in section 1891(a)(2) of
the Act. We do not have authority to
revise a statutory requirement.

Comment: Several commenters
requested clarification of the terms
“professional standards and principles"
and “managing employee”.

Response: Section 484.12(c) requires
the HHA to comply with “accepted
professional standards and principles
that apply to professionals furnishing
services in an HHA." This means the
accepted standards and principles that
govern the individual professional
furnishing services on behalf of the
HHA (such as a registered nurse or
physical therapist) must be followed.
These standards are typically developed
by professional associations of nurses,
therapists, or other professionals and
establish the standards of practice for
competent persons serving in a
particular professional role. We did not
intend to bind HHAs to following
principles and practices outlined in
general accreditation programs such as
those established by the Community
Health Accreditation Program and the
Joint Commission on the Accreditation
of Health Organizations. We do not
believe revisions to the existing
regulations are necessary.

*Managing employee” is defined in
§420.201 as a “general manager,
business manager, administrator,
director, or other individual who
exercises operational or managerial
control over, or who directly or
indirectly conducts, the day-to-day
operation of the institution,
organization, or agency.” Since
§ 484.12(b) refers to the definition in
§420.201, we do not believe it is
necessary to revise this section.

Condition ofParticipation: Acceptance
ofPatients, Plan of Care, and Medical
Supervision (Section 484.18)

This condition sets forth requirements
for the content and review of the plan of
care as well as conformance with
physician’s orders.

Comment’Two commenters stated it
should not always be necessary for the

physician to review the plan of care.
They believe this review could be
adequately performed by other
appropriate professionals.

Response: This requirement
(8 484.18(b)) is specifically mandated by
section 1861(m) of the Act and,
therefore, is not subject to revision.

Condition ofParticipation: Home Health
Aide Services (Section 484.36)

This condition sets forth the
requirements for the training,
evaluation, assignment and supervision
of home health aides.

Comment: One commenter requested
that oral examinations be acceptable as
part of the competency evaluation.

Response: We agree with the
commenter. The subject areas listed in
8| 484.36(a)(I)(iii), (1), (x), and (xi) must
be evaluated after observation of the
aide’s performance of the task with a
patient. We believe observation of the
aide’s performance is reasonable and
necessary to assure the aide’s
competency in these areas. As stated in
8 484.36(b)(3)(iii), the remaining
evaluation criteria may be in the form of
an oral examination. We do not believe
it is necessary to revise the regulations.

Comment: One commenter requested
we remove the requirement that an aide
receive 16 hours of classroom training
before beginning supervised practical
training (8 484.36(a)(1)).

Response: We have not accepted this
comment. We believe it is necessary for
the home health aide to receive a basic
understanding of the nature of the duties
and responsibilities of a home health
aide through classroom instruction
before receiving instruction on
furnishing hands-on care to an
individual.

Comment: One commenter believes
the 16-hour supervised practical training
portion of the aide training program
should be conducted in a patient’s home
(8 484.36(a)(1)).

Response: We believe requiring HHAs
to conduct 16 hours of practical training
in their patients’ homes would be
impractical and present an undue
burden on HHAs and other
organizations conducting training
programs as well as the patients whose
homes would be used for this purpose.
We believe a home setting can
adequately simulate a patient’s home
and, therefore, this portion of the
training can be adequately conducted in
a laboratory or other setting.

Comment: Several commenters
requested that we clarify the process by
which training and evaluation programs
are approved. They suggested that
HCFA establish a process by which
programs offered by non-HHAs (for
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example, community colleges) are
approved to be in compliance with the
statutory requirements.

Response: The HHAs are responsible
for maintaining documentation that their
home health aides meet the
requirements of this condition
(8 484.36(a)(3)). This requirement
includes aides trained by other HHAs or
other organizations, and those hired by
the HHA under arrangement as well as
those employed directly by the HHA.
While HCFA will not establish a
national program to approve each home
health aide training and competency
evaluation program (including those
programs furnished by organizations
other than HHAs), the files of a sample
of home health aides used by a
particular HHA will be reviewed for
documentation of compliance with the
training and competency evaluation
requirements for home health aides
during a standard and extended survey
of the HHA. The HHA must document
that the training and competency
evaluation program or competency
evaluation program that the aide
completed meets the requirements in the
regulations. It is ultimately the
responsibility of the HHA to ascertain
whether its aides meet the requirements
of this condition. We believe the current
regulations adequately address this
issue.

Comment: Several commenters
objected to the requirements at
88 484.36(a)(2) and 484.36(0)(3), which
prohibit the approval of training and
competency evaluation programs
offered by or in any HHA that is out of
compliance with any of the
requirements for participation in part
404 within any of the 24 months before
the training program is to begin. Most of
the commenters believe these
requirements are too harsh.

Response: We have revised this
section to conform with statutory
revisions recently made by section
4207(j) of the Omnibus Budget
Reconciliation Act of 1990 (Pub. L. 101-
508, enacted on November 4,1990). This
section, which takes effect as if included
in the enactment of Public Law 100-203,
allows for a home health aide training
and/or competency evaluation program
to be conducted by any organization,
except those HHAs that, within the
previous 2 years, have been determined
to be out of compliance with the home
health aide training and/or competency
evaluation requirements; have been
subject to an extended (or partial
extended) survey, have been assessed a
civil money penalty of not less than
$5000; have had a temporary
management appointed under section
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1891(e) of the Act; or have had all or
part of their payments suspended or
terminated.

These revisions also stipulate that no
HHA may offer a home health aide
training and/or competency evaluation
program if, under any Federal or State
law within the 2-year period beginning
October 1,1988, its participation in
Medicare was terminated; it was
assessed a penalty of not less than $5000
for deficiencies in applicable HHA
quality standards; it was subject to a
suspension of all or part of the Medicare
payments to which it was otherwise
entitled; it operated under a temporary
management appointed to oversee the
operation of the HHA and to ensure the
health and safety of the HHA’s patients;
or, as a result of State action, it was
closed or had its residents transferred.

Section 4207(k) of Public Law 101-508
authorizes us to issue regulations (on an
interim or other basis) to implement the
requirements of section 4207(j).
Therefore, we are incorporating these
statutory requirements into the final
regulations at § 484.36(a)(2)(i). We
believe these revisions address the
concerns of the commenters by
clarifying which HHA may offer home
health aide training and/or competency
evaluation programs. However, we
believe that the statute is less specific
regarding the conduct of in-service
training. Therefore, we have revised
§ 484.36{b)(3)(i) to allow all HHAs to
provide the required in-service training
to their aides.

Comment: We received many
comments that the qualifications for
instructors and evaluators were too
strict. The commenters believe it would
be difficult for many agencies to be able
to find properly qualified individuals to
Conduct the training and evaluation of
home health aides.

Response: After considering the
comments, we have revised §8484.36
(@)(2)(ii) and (b)(3)(ii) to require an
instructor to be a registered nurse that
possesses a minimum of 2 years nursing
experience, at least 1year of which
must be in directly furnishing home
health care. We believe, given the type
of care generally furnished by home
health aides, that it requires the unique
skills of a registered nurse with
experience in furnishing home health
care to address the training needs of
aides that will be furnishing services in
the home environment. We have
retained the original requirement that
the competency evaluation be
performed by a registered nurse because
we believe the requirement does not
place an unreasonable hardship on
those organizations conducting
competency evaluations. We also

believe it requires the skills and
education of a registered nurse to
effectively administer a competency
evaluation.

Comment: A commenter suggested
that all instructors be required to have
either adult education experience or
successfully complete a "Methods of
Instruction” program. Another
commenter also suggested we set
standards for other individuals that may
be used to provide instruction.

Response: Although we agree adult
education experience would be of value
to instructors and evaluators, we
believe, in light of the general shortage
of registered nurses that meet the
existing qualifications, any additional
requirements for instructor or evaluator
qualifications would be an undue
burden on HHAs. Similarly, we believe
the registered nurse ultimately
responsible for conducting the training
is the best judge of the supplemental
instructors that would best suit the
unique needs of each group of trainees.
Any additional requirements at this time
are unnecessary.

Comment: Several commenters
believe experienced or previously
trained aides should be “grandfathered”
or "deemed” as meeting the training and
evaluation requirements without
actually undergoing the training or
competency evaluation program.

Response: Section 1891(a)(3)(A)(i) of
the Act requires an HHA to not use
anyone to furnish home health services
unless that person has successfully
completed a training and competency
evaluation program or a competency
evaluation program that meets the
minimum standards established by the
Secretary. Therefore, no statutory
authority exists to "deem” an individual
that has not successfully completed a
competency evaluation program as
having met the requirements of that
section. If an individual, however, has
previously completed a training and
competency evaluation program or a
competency evaluation program that
meets the requirements of section
1391(a)(3)(A) of the Act, that individual
can be considered to have met the
requirements if the Secretary determines
that, at the time the program was
offered, the program met the standards.
Therefore, if the HHA can demonstrate
that a training and/or competency
evaluation program that was
successfully completed previous to the
effective date of this rule met the
standards contained in §484.36, the aide
will be considered to have met the
competency requirements.

Comment: Several commenters
believe the training and competency
evaluation standards are more extensive
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than is necessary to assure home health
aide competence and should be more
specific in the actual program
requirements (8 484.36(b)).

Response: We do not agree that the
training and competency evaluation
standards are too extensive. They are
closely modeled after requirements
currently employed by several States
and national accrediting organizations
as well as the model curriculum
developed by the Foundation for
Hospice and Homecare. We believe less
extensive standards would not be
sufficient for assuring the competency of
individuals furnishing home health aide
services.

However, it has also been brought to
our attention that, in certain States,
these requirements could pose an undue
hardship on those Medicare-certified
HHAs that also furnish personal care
attendant (PCA) services under the
Medicaid program. In several States,
these PCAs have already been found
competent by the State in those areas of
their responsibility that overlap with the
areas of competency required by this
regulation. The PCAs are not called
upon to perform certain other services
that are addressed in the home health
aide competency evaluations. We
believe when a PCA furnishes services
on behalf of a Medicare-certified HHA
exclusively as a Medicaid PCA service
(not as a Medicaid home health aide
service) and when the PCA has also
been found by the State to be competent
(as required in §484.36(b)) in those
skills specified in 8 484.36(a) that he or
she is required to perform, the HHA is
considered to have complied with the
competency requirements of § 484.36(b)
with respect to that PCA. That is, the
PCA need only be found competent in
those skills specified in § 484.36(a) that
he or she actually performs in the course
of duty. We believe that, in these
circumstances, the PCA has already
been found competent by the State in
the necessary skill areas and that to
require duplicative training and testing,
or both, would be inefficient and place
an unfair financial burden on those
HHASs that participate in the Medicaid
PCA program. Our recognition of the
PCA competency determination is
consistent with our larger goal of
ensuring that paraprofessional home
care services are furnished by
competent individuals while reducing
the unnecessary duplication of
competency evaluation requirements.
We have therefore revised §§ 484.4 and
484.36 to allow individuals that have
satisfied State PCA competency
requirements to furnish those services
without having to successfully complete
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a competency evaluation that meets the
requirements of §484.36(b). This
recognition applies only to those
individuals who exclusively furnish PCA
services under the Medicaid program
and who have already been found
sufficiently competent by the State. If an
individual also furnishes aide services
(regardless of his or her job title or
source of payment) in addition to the
Medicaid PCA services, then he or she
will be required to successfully complete
a training and competency evaluation
program or competency evaluation
program as described in § 484.36 of this
final rule. If an individual furnishes
Medicaid PCA services exclusively, but
has not been found competent by the
State, then he or she must also
successfully complete a training and
competency evaluation program or
competency evaluation program as
described in § 484.36 of this final rule.

We also do not believe that the
previously published training and
evaluation standards should be revised
to be more specific. The purpose of the
standards, as required by the statute, is
to set forth the requirements for the
content of the curriculum, minimum
hours of training, qualification of
instructors, and procedures for
determining competency. We believe the
existing regulations meet this
requirement while allowing the
individual HHAs and training
organizations to adapt the specific
details of the program to the unique
needs of their home health aides and
patient population.

Comment: Several commenters
objected to the requirement that home
health aides receive at least 3 hours of
in-service training per quarter
(8 484.36(b)(2)(iii)). They believe it is too
restrictive and should be eased.

Response: After considering the
comments, we have revised
8 484.36(b)(2)(iii) to require each home
health aide to receive at least 12 hours
of in-service training per calendar year.
We believe 12 hours of training per
calendar year will provide the aides
with a sufficient level of continuing
education and will not place an
unreasonable burden on the resources of
the organization furnishing the training.
As revised, we believe aides will still
receive the necessary in-service training
while introducing some flexibility for
HHAs in scheduling and providing the
training.

Comment One commenter believes a
home health aide who has failed to
complete satisfactorily any of the
sections of the competency evaluation
should not be considered to have
completed satisfactorily the competency
evaluation. Another commenter

requested clarification of the
requirements concerning re-testing of
aides.

Response: The current regulation
states any aide who has failed to
satisfactorily complete more than one
section of the evaluation cannot be
considered to have satisfactorily
completed the competency evaluation
and, therefore, cannot furnish home
health aide services (8 484.36(b)(4)(ii)). If
an aide has failed only one section of
the evaluation, he or she can be
considered to have satisfactorily
completed the competency evaluation
but may not perform that task in which
he or she was evaluated as being
unsatisfactory unless the task is
performed under the direct supervision
of a licensed nurse (8§ 484.36(b)(4)(i)).
The aide may perform the task that was
evaluated as unsatisfactory after
undergoing re-testing in that area and
receiving a satisfactory evaluation.
There is no limit on the number of times
that an individual may be re-tested. We
believe these existing requirements are
sufficient to protect patient safety and a
more restrictive requirement is not
necessary.

Comment: Several commenters
requested that the effective dates be
clarified and/or delayed (8 484.36(b)(6)).

Response: The regulations require
HHASs to implement a competency
evaluation program no later than
February 14,1990. The HHA must
provide the preparation necessary for
the individual to successfully complete a
program before the aide can furnish
services after August 14,1990. After
August 14,1990, the HHA may use only
those aides that have been found to be
competent in accordance with
§ 484.36(b). Accordingly, we have
revised 8484.36(b)(6) to clarify these
effective dates.

We believe the 6 month and 1 year
periods between the publication of the
August 14,1989 interim final rule and
the effective dates of this condition were
sufficient for HHAs to implement
programs that comply with the
regulations. Therefore, we believe it is
not necessary to further delay the
effective dates.

Comment: Several commenters
suggested we adopt an aide supervision
requirement that better discriminates
between the unique needs of patients
who require skilled services as well as
aide services and patients who are
primarily in need of custodial care and
receive aide services only (8§ 484.36(d)).

Response: We agree with the
commenters. We have therefore revised
the supervisory requirements at
| 484.36(d). In those cases when the
patient is being furnished home health
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aide services but is not also receiving
skilled nursing services or physical,
speech, or occupational therapy, the
registered nurse must make a
supervisory visit to the patient’s
residence, no less frequently than every
60 days, while the aide is furnishing
care. We believe this revision will
provide for adequate supervision of all
aides while focusing the limited nursing
resources of the HHA primarily on the
supervision of aides furnishing care to
those patients with more severe illness
or injuries whose treatment requires a
closer level of supervision.

Comment Several commenters
believe individuals that have completed
a nurse aide training and competency
evaluation program should be
considered to have met the requirements
for home health aide training and
competency evaluation.

Response: Regulations for nurse aide
training and competency evaluation are
not identical to those for home health
aide training and competency
evaluation. The statutory requirements
for the content of nurse aide competency
evaluations are far more specific than
those for home health aide training and
competency evaluation. Also, the
functions of home health aides and
nurse aides, while somewhat similar,
are not identical. We believe the
regulations governing the training and
evaluations of the two different kinds of
aides must reflect the differences in the
duties that will be performed and the
environments in which they will be
performed. Although the nurse aide and
home health aide requirements are not
identical, it is conceivable that programs
whose curricula and testing elements
meet both sets of criteria can be
developed.

Comment: One commenter believes
the regulations should require all HHAs
to screen prospective home health aides
for prior records of patient abuse or
other criminal behavior.

Response: While we certainly would
not discourage HHAs from carefully
screening those individuals whom they
intend to hire to furnish patient care, the
Medicare statute does not require HHASs
to institute an employee screen as a
condition of participation or to consult
with the State registry as it does for
nursing facilities. Therefore, we have
not included this requirement in the
regulations.

Comment: Several commeniers
requested that we allow HHAS to
conduct aide training with mannequins
and that the competency evaluation be
allowed to take place in a laboratory
setting.
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Response: Since the regulation does
not specifically exclude die use of
mannequins in aide training or mandate
the physical setting of competency
evaluations, we believe it is acceptable
to conduct aide training with a
mannequin and to conduct competency
evaluations in a laboratory setting using
“pseudo-patients” such as another aide
or volunteer. We do not believe it is
necessary to revise the regulations to
clarify this point.

Comment: One commenter believes
therapists are not qualified to supervise
home health aides that are furnishing
personal care to patients.

Response: We believe it is reasonable
to allow skilled therapists to supervise
home health aides that are furnishing
services to patients receiving only
skilled therapy services as well as home
health aide services. This allows the
therapist to assess any services
furnished by the aide that are an
extension of the therapy services, such
as routine maintenance exercise and
repetitive speech routines. In those
cases when the patient is receiving only
personal care, a therapist may not
supervise the home health aide.

IV. Changes From the Interim Final Rule
Made by This Final Rule

The changes we will make in the
interim final regulations follow.

« We have revised the personnel
qualifications for a “home health aide”
found in §484.4 to include competency
evaluation requirements for personal
care attendants.

» We have revised the personnel
qualifications for a speech pathologist
found in §484.4 to read “Speech-
language pathologist.” We have made
the same revision to § 484.32(b). This
revision makes the conditions of
participation consistent with current
terminology.

» We have revised §484.10(e)(2) to
require HHAs to notify patients of
changes in payment liability within 30
calendar days of the date the agency
becomes aware of the change.

* We have revised §484.14(c), which
defines the role ofan HHA
administrator, to correct a typographical
error that resulted in an incomplete
sentence. We have revised the last
sentence of paragraph (c) to read as
follows: “A qualified person is
authorized in writing to act in the
absence of the administrator.”

» We have revised 88 484.36 (a)(2)(i)
and (b)(3)(i) to clarify which
organizations can be approved to offer
in-service training or competency
evaluation programs or both.

* We have revised 88 484.36 (a)(2)(ii)

and (b)(3)(ii) to require instructors to be
registered nurses with 2 years of
experience, at least 1 year of which
must be in furnishing home health care.

* We have revised 8 484.36(b)(2)(iii)
to require 12 hours of in-service training
per calendar year rather than the 3
hours per quarter that were required in
the interim final rule.

* We have revised §484.36(b)(6) to
clarify the effective dates of the
competency evaluation program
requirements.

* We have revised §484.36(d) to
require less frequent supervisory visits
to those patients receiving home health
aide services but not receiving skilled
nursing services or speech, physical, or
occupational therapy.

* We have added § 484.36(e) to
require personal care attendants who
furnish personal care services on behalf
of an HHA to meet competency
evaluation requirements.

We have made other minor editorial
changes to the final regulations to
clarify our intent.

V. Regulatory Impact Statement
A. Executive Order 12291

Executive Order 12291 (E.0.12291)
requires us to prepare and publish a
regulatory impact analysis for any final
rule that meets one of the E.0.12291
criteria for a “major rule”; that is, that
will be likely to result in—

« An annual effect on the economy of
$100 million or more;

* A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

« Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

We have not altered our final impact
analysis from the one we published in
the interim final rule of August 14,1989.
With the exception of the change being
made to the supervision requirements of
home health aides, the changes being
made in this final rule, in our estimation,
will not result in an impact that differs
significantly from the one described in
our initial analysis. Also, we did not
receive any comments that prompted us
to rethink our original analysis.

With respect to the change being
made at § 484.86(d)(3) to reduce the
supervision requirements of home health
aides caring for patients who no longer
require skilled care, this change in our
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policy may have a significant impact on
some HHAs. However, we believe that
the overall amount of the impact will not
equal or exceed $100 million annually.

B. Regulatory Flexibility Act

We generally prepare a regulatory
flexibility analysis that is consistent
with the Regulatory Flexibility Act
(RFA) (5 U.S.G. 601 through 612) unless
the Secretary certifies that a rule will
not have a significant economic impact
on a substantial number of small
entities. For purposes of the RFA, all
HHASs are treated as small entities.

With the exception of the change in
§ 484.86(d)(3), the changes being
adopted in this final rule are minor and
should not result in an impact that
differs significantly from the one
described in our initial impact analysis.

Section 484.86(d)(3) may have a
significant impact on HHAs. This
provision is intended to ease the
administrative burden of HHAs that
furnish home health aide services to
patients who do not require skilled
nursing services or physical, speech, or
occupational therapy by reducing the
required frequency of supervisory visits
from once every 2 weeks to once every
60 days. Patients who do not require
these skilled services are stabilized to
the point of not requiring the
intervention of a skilled nurse or other
therapist. They may, however, still need
assistance with some of the major
activities of daily living, such as bathing
or preparing meals. In these
circumstances, aides are no longer
furnishing medically-necessary care, but
only custodial care. Consequently, the
type of close supervision that is
appropriate when patients are
undergoing a specific course of
treatment is not appropriate when they
require only custodial care. For these
reasons, we believe that a standard of
one supervisory visit at least every 60
days for patients not requiring the
previously mentioned skilled services is
reasonable.

We are unable to determine the
quantitative impact of reducing the
frequency of supervisory visits because
we lack die data on the number of
patients receiving custodial care.
Nevertheless, we believe the savings
from reducing the frequency of
supervisory visits under the
circumstances envisioned by
8§ 484.86(d)(3) could be significant; and
we expect that most of these savings
will go directly to the HHAS in the form
of lower administrative costs.

The Medicare and Medicaid
programs, however, may also benefit
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from the reduction in these
administrative expenses. Although
supervisory visits are not a Medicare-
covered skilled nursing siervice,
Medicare does pay a portion of these
expenses based on the proportion of
Medicare visits to total visits. Thus,
lower supervisory costs for non-
Medicare patients may result in savings
for the Medicare program. Similarly, to
the degree that individual State
Medicaid programs cover and pay
HHAs for furnishing unskilled care to
Medicaid recipients, the more liberal
requirement for supervising aides may
enable State Medicaid programs to
lower their payments in recognition of
HHAS’ lower administrative costs. If
this occurs, the Federal Medicaid
program will also benefit through
reductions in Federal matching funds.

C. SmallRuralHospital Impact
Statement

Section 1102(b) of the Act requires the
Secretary to prepare a regulatory impact
analysis if a final rule may have a
significant impact on the operations of a
substantial number of small rural
hospitals. Such an analysis ijiust
conform to the provisions of section 604 -
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that has
fewer than 50 beds and which is located
outside of a Metropolitan Statistical
Area.

We are not preparing a rural impact
statement since we have determined,
and the Secretary certifies, that this
final rule would not have a significant
economic impact on the operations of a
substantial number of small rural
hospitals.

VI. Collection of Information
Requirements

Section 484.10 and its implementing
patient rights notification and 8§ 484.12,
484.14, 484.16, 484.18, 484.30, 484.32,
484.34, 484.36, 484.48, and 484.52 of this
rule contain information collection
requirements. However, they are
currently approved under OMB number
0938-0365; thus, they do not require
further OMB approval.

List of Subjects in 42 CFR Part 484

Administrative practice and
procedure, Health facilities, Health
professions, Home health agencies,
Medicare, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 42 CFR part 484 is amended
as set forth below.

PART 484—CONDITIONS OF
PARTICIPATION: HOME HEALTH
AGENCIES

A. The authority citation for Part 484
continues to read as follows:

Authority: Secs. 1102,1861,1871, and 1891
of the Social Security Act (42 U.S.C. 1302,
1395x, 1395hh, and 1395bbb).

B. In part 484, all references to
“inservice”, “speech pathologist”, and
“therapist assistant” throughout part 484
are revised to read “in-service”,
“speech-language pathologist”, and
“therapy assistant”, respectively.

Subpart A—General Provisions

C. Subpart A is amended as follows:
1. In §484.4, the qualifications for
“home health aide” are revised to read

as follows:

§484.4 Personnel qualifications.

‘Home health aide". Effective for
services furnished after August 14,1990,
a person who has successfully
completed a State-established or other
training program that meets the
requirements of §484.36(a) and a
competency evaluation program or State
licensure program that meets the
requirements of § 484.36 (b) or (e), or a
competency evaluation program or State
licensure program that meets the
requirements of 8 484.36 (b) or (e). An
individual is not considered to have
completed a training and competency
evaluation program, or a competency
evaluation program if, since the
individual’s most recent completion of
this program(s), there has been a
continuous period of 24 consecutive
months during none of which the
individual furnished services described
in §409.40 of this chapter for
compensation.

Subpart B—Administration

D. Subpart B is amended as follows:

1. In §484.10, paragraphs (e)(1)
introductory text and (e)(2) are revised
to read as follows:

§484.10 Condition of participation: Patient
rights.
(e) Standard: Patientliabilityfor
payment (1) The patient has the right to
be advised, before care is initiated, of
the extent to which payment for the
HHA services may be expected from
Medicare or other sources, and the
extent to which payment may be
required from the patient. Before the
care is initiated, the HHA must inform
ahe palient,*orallx and*in writing; of—
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(2 The patient has the right to be
advised orally and in writing of any
changes in the information provided in
accordance with paragraph (e)(1) of this
section when they occur. The HHA must
advise the patient of these changes
orally and in writing as soon as
possible, but no later than 30 calendar
days from the date that the HHA
becomes aware of a change.

* * * * *

2. In 8484.14, the section heading and
paragraphs (c), (d), and (f) through (h);
the introductory text of paragraph (i);
and paragraphs (i)(2) (i) and (ii)
introductory text are revised to read as
follows:

§484.14 Condition of participation:
Organization, services, and administration.
* * * * *

(c) Standard: Administrator. The
administrator, who may also be the
supervising physician or registered
nurse required under paragraph (d) of
this section, organizes and directs the
agency’s ongoing functions; maintains
ongoing liaison among the governing
body, the group of professional
personnel, and the staff; employs
qualified personnel and ensures
adequate staff education and
evaluations; ensures the accuracy of
public information materials and
activities; and implements an effective
budgeting and accounting system. A
qualified person is authorized in writing
to act in the absence of the
administrator.

(d) Standard: Supervising physician
orregistered nurse. The skilled nursing
and other therapeutic services furnished
are under the supervision and direction
of a physician or a registered nurse (who
preferably has at least 1 year of nursing
experience and is a public health nurse).
This person, or similarly qualified
alternate, is available at all times during
operating hours and participates in all
activities relevant to the professional
services furnished, including the
development of qualifications and the
assignment of personnel.

(f  Standard: Personnel underhourly
orper visit contracts. If personnel under
hourly or per visit contracts are used by
the HHA, there is a written contract
between those personnel and the agency
that specifies the following:

(1) Patients are accepted for care only
by the primary HHA.

(2) The services to be furnished.

(3) The necessity to conform to all
applicable agency policies, including
personnel qualifications.

(4) The responsibility for participating
in developing plans of care.
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(5} The manner in which services will
be controlled, coordinated, and
evaluated by the primary HHA.

(6) The procedures fenlsubmitting
clinical and progress notes, scheduling
ofvisits, periodic patient evaluation.

(73 The procedures for payment for
services furnished under the contract,

fg] Standard: Coordination ofpatient
services. AH personnel furnishing
services. All personnel furnishing
services maintain liaison to ensure that
their efforts are coordinated effectively
and support the objectives outlined in
the plan of care. The clinical record or
minutes ofcase conferences establish
that effective interchange, reporting, and
coordination of patient care does occur.
A written summary report for each,
patient is rant to the attending physician
at least every 62 days.

(h) Standard: Services under
arrangements. Services furnished under
arrangements are subject to a written
contract conforming with the
requirements specified in paragraph (fj
of this section and with the
requirements of section 1861(w) of the
Act (42 UikC. 1495x(w)).

(i) Standard: Institutionalplanning.
The HHA, under the direction of the
governing body, prepares an overall
plan and a budget that includes an
annual operating budget and capital
expenditure plan.
* * * « *

(2) Capital expenditure plan, (i) There
is a capital expenditure plan for at least
a 3-year period, including the operating
budget year. The plan includes and
identifies in detail the anticipated
sources of financing for, and the
objectives of, each anticipated
expenditure of more than $600,000 for
items that would under generally
accepted accounting principles, be
considered capital items. In determining
if a single capital expenditure exceeds
$600,000 capital items. In determining if
$600,000, the cost of studies, surveys,
designs, plans; working drawings,
specifications, and other activities
essential to the acquisition,
improvement, modernization; expansion,
or replacement of land, plant, building,
and equipment are included.
Expenditures directly or indirectly
related to capital expenditures, such as
grading, paving, broker commissions,
taxes assessed during the construction
period, and costs involved in
demolishing or razing structures on land'
are also included. Transactions that are
separated in time, but are components
of an overall plan or patient care
objective, are viewed in their entirety
without regard to their timing. Other
costs related to capital expenditure?

include tide fees, permit and license
fees, broker commissions, architect,
legal, accounting, and appraisal fees;
interest, finance, or carrying charges on
bonds, notes and other costs incurred
for borrowing funds.

(i) Ifthe anticipated source of
financing is, in any part, the anticipated
payment from title V (Maternal and
Child Health and Crippled Children’s
Services) or title XVIII (Medicare) or
title XIX (Medicaid) of the Social
Security Act, the plan specifies the
following:

.

§484.16 [Amended]

3. In §484.16v the parenthetical
reference *{$484.14(b))” is removed..

4. In § 484.18» the section heading and
paragraph (c) are revised to read as
follows:

§484.18 Condition of participation:
Acceptance of patients, plan of care, and
medical supervision.

* * # * *

(c)  Standard: Conformance with
physician's orders. Drugs and
treatments are administered by agency
staff only as ordered by the physician.
The nurse or therapist immediately
records and signs oral orders and
obtains the physician’s
countersignature. Agency staff check all
medicines a patient may be taking; to
identify possible ineffective drug
therapy or adverse reactions, significant
side effects, drug allergies, and
contraindicated medication, end
promptly report any problems to the
physician.

Subpart C—Furnishing of Services

E. SubpartCis amended as follows:

1. In §484.30, paragraph (a) is revised

to read as follows:

§484.30 Condition of participation: Skilled
nursing services.
* * * *

(@  Standard: Dutiesofthe registered

nurse. The registered nurse makes the
initial evaluation visit, regularly
reevaluates the patient’s nursing needs,
initiates the plan of care and necessary
revisions, furnishes those services
requiring substantial and specialized
nursing skill, initiates appropriate
preventive and rehabilitative nursing
procedures, prepares dimes! and
progress notes, coordinates services,
informs the physician and other
personnel ofchanges in the patient's
condition and needs, counsels the
patient and family in meeting nursing
and related needs, participatesin in-
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service programs, and supervises and
teaches other nursing personnel.
G S/ S

2.In S484.32, die introductory textis
revised to read as follows:

§48432 Condition of participation:
Therapy services.

Any therapy services offered by the
HHA directly orunder arrangement are
given by s qualified therapist or by a
qualified therapy assistant under die
supervision ofa qualified therapist and
in accordance with the plan of care. The
qualified therapist assists the physician
in evaluating level of function, helps
develop the plan of care (revising it as
necessary), prepares clinical and
progress notes, advises and consults
with the family and other agency
personnel, and participates in in-service
programs.

3. In §484.36, paragraphs (a)(2),
(b)(2Kin), (b)f31 (i) and (ii), (b)(6), (d) are
revised and para™paph (ej is added to
read as follows:

§484.36 Condition of participation: Nome

health aide services.
¢ * . » «

fa) Standard Home health aide
training—* * *

(2) Conducto ftraining—

(i} Organizations. A home health aide
training program may be offered by any
organization except an HHA that, within
the previous 2 years has been found—

(A) Out of compliance with
requirements ofthis paragraph (a) or
paragraph (b) ofthis section;

(B) To permitan individual that does
not meet the definition of “home health
aide" as specified in 8484.4 to furnish
home health aide services (with the
exception of licensed health
professionals and volunteers);

(C) Has been subject to an extended
(or partial extended) survey as a result
of having been found to have furnished
substandard care (or for other reasons
at the discretion of the HCFA or the
State);

(D) Has been assessed a civil
monetary penalty ofnot less than $5,000
as an intermediate sanction;

(E) Has been found to have
compliance deficiencies that endanger
the health and safety of the HHA’s
patients and has had a temporary
management appointed to oversee the
management of the HHA;

(F) Has had aff or part of it’s Medicare
payments suspended; or

(G) Under any Federal or State lav
within the 2-year period beginning on
October 1,1988—
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(2 Hashad it's participation in the
M((ed) icare program terminated;

2
less than $5,000 for deficiencies in
Federal or State standards for HHAsS;

(5) Was subject to a suspension of
Medicare payments to which it
otherwise would have been entitled;

(4) Had operated under a temporary
management that was appointed to
oversee the operation of the HHA and to
ensure the health and safety of the
HHAs patients; or

(5) Was closed or had it’s residents
transferred by the State.

(ii) Qualificationsfor instructors. The
training of home health aides and the
supervision of home health aides during
the supervised practical portion of the
training must be performed by or under
the general supervision of a registered
nurse who possesses a minimum of 2
years of nursing experience, at least 1
year of which must be in the provision
of home health care. Other individuals
may be used to provide instruction
under the supervision of a qualified
registered nurse.

* * * *

(b)  Standard: Competency evaluation
and in-service training—
* * * *

(2) Contentandfrequency of
evaluations and amountofin-service
training.

(iii) The home health aide must
receive at least 12 hours of in-service
training per calendar year. The in-
serviCe training may be furnished while
the aide is furnishing care to patients.

(3) Conductofevaluation and
training—(i) Organizations. A home
health aide competency evaluation
program may be offered by any
organization except as specified in
paragraph (a)(2)(i) of this section.

The in-service training may be offered
by any organization.

(i)  Evaluators and instructors. The
competency evaluation must be
performed by a registered nurse. The in-
service training generally must be
supervised by a registered nurse who
possesses a minimum of 2 years of
nursing experience at least 1 year of
which must be in the provision of home
health care.
* * * *

(6) Effective date. The HHA must
implement a competency evaluation
program that meets the requirements of
this paragraph before February 14,1990.
The HHA must provide the preparation
necessary for the individual to
successfully complete the competency
evaluation program. After August 14,
1990, the HHA may use only those aides

Has been assessed a penalty of not*

that have been found to be competent in
accordance with § 484.36(b).

*

(d) Standard: Supervision.

The following requirements for
supervision of home health aides
furnishing home health aide services to
patients must be met:

(1) Home health aide services only.
When only home health aide services
are being furnished to a patient, a
registered nurse must make a
supervisory visit to the patient’s
residence at least once every 60 days.
Each supervisory visit must occur when
the aide is furnishing patient care.

(2) Skilled nursing care orphysical,
speech, or occupational therapy
furnished. When skilled nursing care,or
physical, speech, or occupational
therapy are also being furnished to a
patient, a registered nurse must make a
supervisory visit to the patient’s
residence at least every 2 weeks (either
when the aide is present to observe and
assist, or when the aide is absent) to
assess relationships and determine
whether goals are being met. When only
physical, speech, or occupational
therapy are furnished in addition to the
home health aide services, a skilled
therapist may make the supervisory
visits in place of a registered nurse.

(e) Personal care attendant:
Evaluation requirements.

(1) Applicability. This paragraph
applies to individuals who are employed
by HHAs exclusively to furnish personal
care attendant services under a
Medicaid personal care benefit.

(2) Rule. An individual may furnish

personal care services, as defined in
8440.170 of this chapter, on behalf of an
HHA after the individual has been
found competent by the State to furnish
those services for which a competency
evaluation is required by paragraph (b)
of this section and which the individual
is required to perform. The individual
need not be determined competent in
those services listed in paragraph (a) of
this section that the individual is not
required to furnish.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; No. 93.774, Medicare—
Supplementary Medical Insurance Program)

Dated: December 10,1990.

Gail R. Wilensky,
Administrator, Health Care Financing
Administration.
Approved: March 26,1991.
Louis W. Sullivan,
Secretary.
[FR Doc. 91-16865 Filed 7-17-91; 8:45 am]
BILLING CODE 4120-01-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 90-185; RM-7137]

Radio Broadcasting Services; Chico,
CA

AGENCY: Federal Communications
Commission.

AcTION: Final rule.

SUMMARY: This document allots FM
Channel 224A to Chico, California, as
that community’s third local FM
broadcast service, in response to a
petition for rule making filed by Eric R.
Hilding. See 55 FR 13810, April 12,1990.
Affinity Communications, Inc., licensee
of Station KTMX (FM), Channel 298B,
Colusa, California, proposed the
allotment of Channel 224A to Chico in
lieu of Channel 296A, to which the
petitioner consented. Coordinates for
Channel 224A at Chico are 39-43-54 and
121-50-18. With this action, the
preceeding is terminated.

DATES: Effective Date: August 26,1991.
The window period for filing
applications for Channel 224A at Chico,
California, will open on August 27,1991,
and close on September 26,1991.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530. Questions related to the
window application filing process
should be addressed to the Audio
Services Division, FM Branch, Mass
Media Bureau, (202) 634-0394.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90-185,
adopted June 26,1991, and released July
12,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street, NW,, Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
Downtown Copy Center, (202) 452-1422,
1714 21st Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.
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* 73.202 [Amended]

2. Section 73.202(b), the Table of FM
Ulotments under California, is amended
by adding Channel 224A at Chico.

Federal Communications Commission.
Andrew ). Rhodes,
Chief. Allocations Branch.PolicyandRules
Division, Mass Media Bureau.
[FR Doc. 91-17105 Filed 7-17-91; 8:45 am]
BILLING CODE 6712-01-»*

47 CFR Part73

[MM Docket No. 88-496; RM-6346, RM-
6469; RM-6625, RM-6626, RM-6627]

Radio Broadcasting Sendees;
Boalsburg, Clearfield, DuncansvNte,
Jersey Shore; Laporte, Lewisburg,
Lock Haven,. MUI Hall, Muncy, Renovo;
Riverside, St Marys,and Tioga, FA

AGENCY; I_:ederal Communications
Commission.

AcTION: Final rale.

summary: The Commission amends the
FM Table of Allotments for various
communities in Pennsylvania, resulting
in the allotment of first local channelsat
Laporte and Mill Hal and upgrading
existing stations at Jersey Shore, St.
Marys and Muncy. See 53 FR 42984,
October 25,1988, and Supplementary
Information infra. With this action, this
proceeding is terminated.

DATES: Effective August 28,1981. The
window period for fling applications for
Channel 254A at M il Hall,
Pennsylvania, and Channel 280A at
Laporte, Pennsylvania, will open on
August 27,1991, and dose on September
20; 1991.

FOR FURTHER INFORMATION CONTACT!
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-8530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 88-496,
adopted June 28,1991, and released July
12,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission's copy contractor,
Downtown Copy Center, (202]452-1422,
1714 21st Street NW., Washington, DC
20037.

At the request of Covenant
Broadcasting Company, the Commission
substitutes Channel 242B1 for Channel
228A at Jersey Shore, Pennsylvania, and
modifies its license far Station WJSA-
FM to specify the higher powered
channel, substitutes Channel 295A for

Channel 226A at Renovo, Pennsylvania,
and modifies the permit of Kennedy
Broadcasting, Inc. for Station WMHU to
specify the alternate Class A channel,
and substitutes Channel 234A for
Channel 227A at Tioga, Pennsylvania,
and modifies the permit of Anita L.
Clark for Station WPHD to specify the
alternate Class A channel. At the
request of EIk-Cameron Broadcasting
Company, the Commission substitutes
Channel 230B1 for Channel 232A at St.
Marys, Pennsylvania, and modifies its
license for Station WKBI-FM to specify
operation on the higher powered
channel, substitutes Channel 226B1 for
Channel 230B1 at Clearfield,
Pennsylvania, and modifies the license
of Station WQY X to specify the
alternate Class Bl channel, and
substitutes Channel 229A for Channel
225A at Boalsburg, Pennsylvania, and
modifies Boalsburg Broadcasting
Company’s construction permit for
Station WVCV. At the request of Valley
Radio, tiie Commission allots Channel
254A to>Mill Hall, Pennsylvania, as the
community's first local FM service. At
the request of Pro Marketing, Inc., the
Commission substitutes Channel 227B1
for Channel 280A at Muncy,
Pennsylvania, and modifies its license
for Station WHTO-FM to specify the
higher powered channel, allots Channel
280A to Laporte, Pennsylvania, as the
community’s first local FM service,
substitutes Channel 279A for Channel
242A at Lewisburg, Pennsylvania, and
modifies the construction permit of
Station WUNS to specify the alternate
Class A frequency. A proposal filed by
Lori L. Michael to allot Channel 226A to
Duncansvilk, Pennsylvania, is
dismissed. Canadian concurrence in
each ofthe allotments has been received
because all of the communities are
located within 320 kilometers (200 miles)
of the U.S.-Canadian border.

Channel 229A can be allotted to
Boalsburg and can be used at the
transmitter site specified in Station
WYV CVa construction permit, at
coordinates North Latitude 40-45-08 and
West Longitude 77-45-16. Channel 28QA
can be allotted to Laporte without the
imposition ofa site restriction at
coordinates 41-25-24 and 78-29-42.
Channel 254A can be allotted to Mill
Hall without the imposition of a site
restriction at coordinates 41-06-24 and
77-29-18. Channel 295A can be allotted
to Renovo without the imposition of a
site restriction at coordinates 41-19-3©
and 77-45-00. Channel 234A can be
allotted to Tioga and used at the
transmitter site specified in Station
WPHD’s construction permit, at
coordinates 41-57-05 and 77-09-14.
Channel 226B1 can be allotted to
Clearfield with a site restriction of 10.8
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kilometers (9.7 miles) southeast at
coordinates 40-58-30 and 78-20-09.
Channel 242B1 can be allotted to Jersey
Shore with a 13.2 kilometer (8~2miles)
southwest site restriction at coordinates
41-07-32 and 77-22-25. Channel 279A
can be allotted to Lewisburg with a 10.8
kilometer (6.7 mile) west site restriction
at coordinates 40-56-09 and 77-01-02.
Channel 227B1 can be allotted to Muncy
with a site restriction of 15.8 kilometers
northwest at coordinates 41-18-03 and
76-55-38. Channel 230B1 can be allotted
to St. Marys and can be used at the
presently authorized transmitter site of
Station WKBI at coordinates 41-24-5©
and 78-33-56.

List of Subject» in 47 CFR Fart 79
Radio broadcasting

PART 73—[AMENDED)

lu The authority citation for part 73
continues to read as follow»:

Authority; 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the FM Table of
Allotments under Pennsylvania is
amended by removing Channel 225A
and adding Channel 229A at Boalsburg;
removing Channel 23GBL and adding
Channel 226B1 at Clearfield; removing
Channel 228A and adding Channel
242B1 at Jersey Shore, removing Channel
242A and adding Channel 279A at
Lewisburg removing Channel 280A and
adding Channel 227B1 at Muncy,
removing Channel 226A and adding
Channel 295A at Renovo, removing
Channel 232A and. adding Channel
230B1 at St. Marys, and removing
Channel 227A and adding Channel 234A
at Tioga.

3. Section 73.202(b), the FM Table of
Allotments under Pennsylvania is
amended by adding Laporte, Channel
280A and Mill Hall, Channel 254A.

Federal Conaiwmieationa Commission.
Andrew ]. Rhodes,

Chief, Policy andRulesDivision. MassMedia
Bureau.

[FR Doc. 9127104 Fifed 7-17-91; 8;45 ami
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 90-484; REF-74781

Radio Broadcasting Services;
Kaiispeii, MT

AGENCY: Federal Communications
Commission.

action: Final rale«.

SUMMARY: This document grants a
Petition for Reconsideration filed by
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Skyline Broadcasters, Inc., thereby
allotting Channel 292A to Kalispell,
Montana, as that community's fourth FM
broadcast service. See 56 FR 8975,
March 4,1991. Canadian concurrence
has been received for Channel 292A at
coordinates 46-11-42 and 114-16-48.
With this action, this proceeding is
terminated.

DATES: Effective Date: August 26,1991.
The window period for filing
applications for Channel 292A will open
on August 27,1991, and close on
September 26,1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 90-484, adopted June 28,
1991, and released July 12,1991. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW,, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center, 1714 21st Street NW.,
Washington, DC 20036, (202) 452-1422.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by adding Channel 292A at Kalispell.
Federal Communications Commission.
Douglas W. Webbink,

Chief, Policy andRules Division, Mass Media
Bureau.

[FR Doc. 91-17103 Filed 7-17-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 90-611; RM-7533]

Television Broadcasting Services;
Alamosa, CO

AGENCY: Federal Communications
Commission.

action: Final rule.

SUMMARY: This document allots UHF
television Channel 47 to Alamosa,
Colorado, as that community’s first local
commercial television broadcast service,

in response to a petition for rule making
filed on behalf of Mountain Valley
Television, Inc. See 55 FR 52187,
December 20,1990. Coordinates for
Channel 47 at Alamosa are 37-19-04 and
105-52-38. See Supplementary
Information, infa. With this section, the
proceeding is terminated.

EFFECTIVE DATE: August 26,1991.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau (202)
634-6530.

SUPPLEMENTARY INFORMATION: Thi8 is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90-611,
adopted June 26,1991, and released July
12,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
Downtown Copy Center (202) 453-1422,
1714 21st Street, NW., Washington, DC
20036.

Alamosa is located within the
prohibited co-channel minimum
distance separation of 174.5 miles (280.8
kilometers) from Denver, Colorado, one
of the designated television markets
affected by the Commission’s current
freeze on television allotments of
applicants therefore, pending the
outcome of an inquiry into the use of
advanced television systems in
broadcasting. See Order, Advanced
Television Systems and Their Impact on
the Existing Television Broadcast
Service, 52 FR 28346, published July 29,
1987. However, Channel 47 is allotted to
Alamosa in compliance with the terms
of the freeze Order at a restricted site.
Interested parties should note that any
application submitted for Channel 47 at
Alamosa which does not specify a site
beyond the “freeze zone” governing the
allotment will not be accepted for filing.

List of Subjects in 47 CFR Part 73
Television broadcasting.

PART 73—[AMENDED]
1. The authority citation for part 73
continues to read as follows:
Authority: 47 U.S.C. 154. 303.

§73.606 [Amended]

2. Section 73.606(b), the Table of
Allotments for Colorado, is amended by
adding Channel 47 at Alamosa.
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Federal Communications Commission.
Andrew J. Rhodes,

Chief Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-17138 Filed 7-17-91; 8:45 am)
BILUNG CODE 6712-01-M

47 CFR Part 73
[MM DocketNo. 91-102; RM-7288]

Radio Broadcasting Services; Holly
Springs and Byhalia, MS

AGENCY: I_:ederal Communications
Commission.

AcTION: Final rule.

SUMMARY: This document reallots
Channel 235A from Holly Springs to
Byhalia, Mississippi, and modifies the
construction permit for Station
WHLE(FM) to specify Byhalia as the
community of license for Channel 235A,
in response to a petition filed by Lois B.
Crain. See 56 FR 15581, April 17,1991.
The coordinates for Channel 235A at
Byhalia are 34-46-10 and 89-37-57. With
this action, this proceeding is
terminated.

EFFECTIVE DATE: August 26,1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 91-102,
adopted June 26,1991, and released July
12,1991.. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors.
Downtown Copy Center, 1714 21st
Street, NW., Washington, DC 20036,
(202) 452-1422.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by removing Channel 235A at
Holly Springs and adding Channel 235A,
Byhalia.
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Federal Communications Commission.
Andrew ). Rhodes,

Chief, Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-17138 Filed 7-17-01; 8:45 am]
BILUNQ CODE 6712-01-»l

47 CFR Part 73

[MM Docket No. 90-32; RM-6954; RM-7051,
RM-7077; RM-7200; RM-7362; RM-7363;
RM-7364; RM-7365]

Radio Broadcasting Services;
Fairmont, NC, Andrews, Charleston,
Elloree, Estill, Little River, and
Sullivan’s Island, SC

agency: Federal Communications
Commisson.

action: Final rule.

summary: The Commission, at the
request of Southern Communications,
Inc., substitutes Channel 263C3 for
channel 264A at Charleston, South
Carolina, and modifies Station WSUY’s
construction permit to specify operation
on the higher powered channel. At the
request of Pro Media, Inc., Channel
265C2 is substituted for Channel 265A at
Fairmont, North Carolina, the license of
Station WSTS-FM is modified to specify
operation on the higher powered
channel, Channel 264A is substituted for
Channel 265A at Andrews, South
Carolina, and the license of Station
WGTN-FM is modified to specify the
alternate Class A channel. At the
request of Clarence E. Jones, Channel
262C3 is substituted for Channel 262A at
Elloree, South Carolina, and the license
of Station WMNY-FM is modified to
specify operation on the higher powered
channel. The proposals of Southern
Communications to substitute channel
263C2 for channel 264A at Charleston,
reallot Channel 263C2 to Sullivan’s
Island, and modify the construction
permit of Station WSUY accordingly,
Little River Radio to allot Channel 264A
to Little River, South Carolina, and Estill
Broadcasting Company to allot Channel
263A to Estill, South Carolina, are
dismissed. See 55 FR 4885, February 12,
1990, and Supplementary Information,
infra. With this action, this proceeding is
terminated.

EFFECTIVE DATE: August 26,1991.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the commission’s Report and
Order, MM Docket No. 90-32, adopted
June 24,1991, and released July 10,1991.
The full text of this Commission
decision is available for inspection and

copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
Downtown Copy Center, (202) 452-1422,
1714 21st Street NW., Washington, DC
20036.

Channel 265C2 can be allotted to
Fairmont North Carolina, with a site
restriction of 30.8 kilometers (19.1 miles)
southeast to accommodate Pro Media’s
desired transmitter site, at coordinates
34_15_a7 and 78-55-50. Channel 264A
can be allotted to Andrews, South
Carolina, at Station WGTN-FM’s
present transmitter site, at coordinates
33-24-24 and 79-27-07. Channel 263C3
can be allotted to Charleston, South
Carolina, with a site restriction of 7.1
kilometers (4.4 miles) south to
accommodate Southern’s desired
transmitter site, at coordinates 32-41-59
and 79-55-34. Channel 262C3 can be
allotted to Elloree, South Carolina, with
a site restriction of 20.1 kilometers (12.5
miles) southwest to avoid short-spacings
to Station WSCQ, Channel 261A, West
Columbia, South Carolina, and to the
outstanding construction permit for
Channel 252A at Pawley’s Island, South
Carolina, at coordinates 33-22-00 and
80-40-00. Because the petition which
resulted in the allotment of Channel
264A to Andrews was filed prior to
October 2,1989, the licensee of Station
WGTN-FM may avail itself of the
provisions of § 73.213(c)(1) with respect
to the outstanding construction permit
for Channel 262A at Pawley’s Island
(BPH-880630ME). Because the petition
which resulted in the allotment of
Channel 262C3 to Elloree was filed prior
to October 2,1989, the licensee of
Station WMNY-FM may avail himself of
the provisions of 573.213(c)(1) with
respect to Station WSCQ, Channel
261A, West Columbia, South Carolina.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Carolina, is
amended by removing Channel 265A
and adding Channel 265C2 at Fairmont.

3. Section 73.202(b), the Table of FM
Allotments under South Carolina, is
amended by removing Channel 264A
and adding Channel 263C3 at
Charleston, removing Channel 265A and
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adding Channel 264A at Andrews, and
removing Channel 262a and adding
Channel 262C3 at Elloree.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy andRules
Division; Mass Media Bureau.

[FR Doc. 91-17137 Filed 7-17-91; 8:45 am]
BILUNQ CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AB42

Endangered and Threatened Wildlife
and Plants; Determination of the plant,
Rhynchospora knieskemii
(Knieskem'’s beaked-rush), to be a
Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.

action: Final rule.

SUMMARY: The Service determines the
plant, Rhynchospora knieskemii
(Knieskem’s beaked-rush) to be a
threatened species. The species is
currently known from 27 sites in New
Jersey; however, many of these are
small, unprotected populations. An early
successional species and poor
competitor, R. knieskemii is threatened
by succession and other natural and
human-induced factors affecting its
wetland habitat, such as development,
agriculture, and other activities
influencing water quality and hydrologic
regimes. This rule implements the
protection provided by the Endangered
Species Act of 1973, as amended, for R.
knieskemii.

EFFECTIVE DATE: August 19,1991.

addresses: The complete file for this
species is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, 927 North Main Street (Building
D-I), Pleasantville, New Jersey 08232.
FOR FURTHER INFORMATION CONTACT:
Supervisor, U.S. Fish and Wildlife
Service (see ADDRESSES section) (609/
646-9310).

SUPPLEMENTARY INFORMATION:

Background

The Knieskem’s beaked-rush
[Rhynchospora knieskemii), a member
of the sedge family (Cyperaceae), is
endemic to New Jersey. Historically, 38
sites were known in New Jersey. Two
historic Delaware sites, known from
1874 and 1875 herbarium records, have
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not been relocated (Keith Clancy,
Community Ecologist/Botanist,
Delaware Division Natural Resources
and Environmental Control, in litt.,
1990). Specific locational information is
lacking for these specimens, and some
botanists question whether the
specimens were actually collected in
Delaware, suggesting they may actually
have been collected in New Jersey
(James Stasz, Botanist, in litt., 1989;
David Snyder, Botanist, New Jersey
Natural Heritage Program, pers. comm.,
1989). Twenty-seven sites exist today,
confined to four counties (Atlantic,
Burlington, Ocean, Monmouth) in New
Jersey.

Knieskem’s beaked-rush was first
discovered by Peter D. Knieskem, M.D.
in Ocean County, New Jersey in 1843
(Stone 1973) who originally labelled
specimens as Rhynchospora grayana;
however, the species description was
not published until John Carey did so in
1847 (Carey 1847), naming it after Dr.
Knieskem. Rhynchospora knieskemii is
an annual plant which grows from 1.5
cm to 60 cm high and is slender with
short narrowly linear levels. Clusters of
small flowers are numerous and
contained at distant intervals along the
length of the culm. Fruiting occurs from
July to September.

PJ3. Knieskem’s Catalogue ofPlants
Growing Without Cultivation in
Monmouth and Ocean Counties, New
Jersey, published in 1857, described R.
knieskemii as “rare.” Much of this
perceived rarity stemmed from the fact
that from its discovery in the 1800s up
to recent years, it was thought to be
restricted to bog iron deposits within
pitch pine lowland swales and pine
barren savannas. These bog-iron beds
are iron-coated surface sediment
deposits formed by the oxidation of
iron-rich sediments at aerated surfaces,
such as streams and wetlands. Since
1984, additional occurrences on
unvegetated, muddy substrates
associated with abandoned clay pits,
sand pits, railroads, paths, rights-of-
way, and other disturbed, early
successional areas have been
discovered. Since the publication of the
proposed rule, three previously
undocumented sites were reported to
the Service, and Service biologists
located two additional sites during field
surveys.

Of the 27 extant sites, six (all on State
lands) are found on bog iron substrates.
Of the remaining sites not on bog iron
substrate, two occurrences are on
Federal land (one is located on property
owned by the Federal Aviation
Administration in Ocean and Burlington
Counties, and one is located at Naval

Weapons Station Earle in Monmouth
County), one is on State land, and the
rest are located on private property.
Rhynchospora knieskemii is a rare
species due to a combination of factors.
Succession, biological circumstances, as
well as documented and potential
human disturbance, threaten many
populations. Although the species
receives some protection at sites under
Federal or State stewardship,
management is needed to maintain the
species as its community experiences
successional changes. TTie species
occurs in groundwater-influenced,
constantly fluctuating environments and
requires disturbance for successful
colonization, establishment, and
maintenance. However, too much
disturbance may eliminate populations.
Many of the sites supporting the species
are unstable or ephemeral, such as tire
ruts, paths, roadsides and ditches, and
rights-of-way, where competition from
natural and introduced species
adversely affects populations.
Populations vary in size from the
smallest sites containing about a dozen
plants or occupying just a few square
feet of habitat to the largest site
occurring in patches covering at least 2
acres. In a status survey of extant
occurrences conducted in 1984 and 1985
by the New Jersey Natural Heritage
Program, over half of the populations
were severely reduced or not found due
to severe drought Several other sites
were inundated by water and thus were
not relocatable. Of the extant
occurrences, only five have been ranked
by the New Jersey Natural Heritage
Program as “A” rank occurrences,
meaning that they are considered to
have long-term viability. These are all
on natural bog iron substrates. All other
occurrences are in man-made habitats
and are considered suboptimal in terms
of site quality, quantity, or protection.
At least six sites are being affected by
succession. Several are threatened by
development and human disturbance,
including trash dumping, off-road
vehicle use, and trampling. Field
observations by the New Jersey Natural
Heritage Program suggest that not all
plants produce culms each year.
Wetland habitats in the New Jersey
Pinelands have historically been subject
to human-induced impacts from Atlantic
white-cedar and pitch pine logging, bog
iron excavation, glass and paper
industries, and charcoal production.
More recently, residential, commercial,
and industrial development; sand and
gravel mining; expansion of roads,
rights-of-way, and other infrastructure;
sewage disposal; landfills; and
agricultural expansion have adversely
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affected wetland habitat in the
Pinelands. In addition to the direct loss
of habitat, succession, changes in water
quality and quantity, changes in nutrient
levels, and disturbance of soil have
contributed to the decrease in suitable
habitat (Robichaud 1980; Roman and
Good 1983).

Federal government action on this
plant began as a result of section 12 of
the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.) which directed the
Secretary of the Smithsonian Institution
to prepare a report on plants considered
to be endangered, threatened or extinct.
This report (later published as Ayensu
and DeFilipps 1978), designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975. Rhynchospora Knieskemii was
designated as “endangered” in that
document. On July 1,1975, the Service
published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the Smithsonian report as a petition
within the context of section 4(c)(2) of
the Endangered Species Act (now
section 4(b)(3)) and of its intention to
review the status of plant taxa named
within. On June 16,1978, the Service
published a proposed rule in the Federal
Register (41 FR 24523) to determine
approximately 1,700 vascular plant
species to be endangered pursuant to
section 4 of the Endangered Species Act.
The list of 1,700 plant taxa was
assembled on the basis of comments
and data received in relation to House
Document No. 94-51 and the July 1,1975,
Federal Register publication.
Rhynchospora Knieskemii was included
in the July 1,1975, notice of review and
the June 16,1976, proposal General
comments received in relation to the
1978 proposal were summarized in the
Federal Register on April 28,1978 ($4 FR
17909). On December 10,1978, the
Service published a notice (44 FR 70796)
withdrawing the portion of the June 16,
1976, proposal that had not been made
final, along with four other proposals
that had expired due to a procedural
requirement of the 1978 Amendments to
the Endangered Species Act On
December 15,1980 (45 FR 82479) and
September 27,1985 (50 FR 99525), the
Service published revised notices of
review for native plants in the Federal
Register. Rhynchospora knieskemii was
included in this notice as a category 1
species. Category 1 taxa are those taxa
for which the Service presently has
information to support a proposed rule.

Section 4(b)(3)(B) of the Endangered
Species Act, as amended in 1982,
requires the Secretary to make certain
findings on pending petitions within 12
months of their receipt. Section 2(b)(1) of
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the 1982 amendments further requires
that all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for R. knieskemii, because the 1975
Smithsonian report had been accepted
as a petition. Each October, 1983
through 1989, the Service found that the
petitioned listing of R. knieskemii was
warranted but precluded by other listing
actions of a higher priority.

In 1985, the Service contracted with
The Nature Conservancy’s Eastern
Regional Office to conduct status survey
work on R. knieskemii along with
several other Federal candidate species.
This report (Rawinski and Cassin 1986)
updated Service informational files on
this species and reconfirmed the need
for listing of R. knieskemii. The
February 21,1990, notice of review (55
FR 6184) retained R. knieskemii as a
category 1 species. The Service
published the proposed rule for this
species on August 8,1990 (FR 32271).
That proposal constituted the Service’s
final finding on the petition, required by
the Endangered Species Act.

Summary of Comments and
Recommendations

In the August 8,1990 proposed rule (55
FR 32271) and associated notifications,
all interested parties were requested to
submit factual reports or information by
October 9,1990, that might contribute to
the development of a final rule.
Appropriate State agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices were published in The Press of
Atlantic City on August 28,1990, and the
Asbury Park Press on August 22,1990,
which invited general public comment.

The New Jersey Department of
Environmental Protection and The
Nature Conservancy commented that R.
knieskemii should receive
“endangered” status due to the threats
to its continued existence (see Summary
of Factors Affecting the Species). No
additional data to suggest that the
species is in danger of extinction in the
immediate future were provided.
Information received from the
Philadelphia Botanical Club provided
reports of three additional locations of
the species, and the U.S. Fish and
Wildlife Service has located two others,
thus increasing the total number of
known sites to 27. It is likely that sites
can be maintained through management
and protection efforts of involved
parties. Based upon available
information on rarity and threats, the
Service retains the position that R.
knieskemii is most appropriately

designated as “threatened,” as it is
threatened with becoming endangered,
rather than extinct in the foreseeable
future.

The New Jersey Pinelands
Commission, the Philadelphia Botanical
Club, and the Monmouth County
Department of Planning provided
additional background information and
the Division of Parks and Recreation in
Delaware indicated concurrence with
the proposed listing.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act and regulations
promulgated to implement the listing
provisions of the Endangered Species
Act (50 CFR part 424) set forth die
procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to R. knieskemii Carey
(Knieskem’s beaked-rush) are as
follows:

A.  Thepresentor threatened
destruction, modification, or curtailment
ofits habitat orrange. As an obligate
hydrophyte, R. knieskemii is threatened
by loss and degradation of its wetland
habitat. The species has declined from a
historic record of approximately 38 sites
to 27 extant, confined to Atlantic,
Burlington, Ocean, and Monmouth
Counties in New Jersey. Historically, the
species was also known from Camden
County, New Jersey. Two occurrences
are recorded from Delaware; however,
there is some dispute regarding the
validity of these records (see
Background section). It is highly likely
that additional sites once existed, but
because the species habitat was once
thought to be restricted to bog iron
habitats, many habitats suitable by
today’s standards probably were not
searched. Some New Jersey populations
have been discovered using a soil-
habitat predictive search (James Stasz,
in litt, 1989), but, while additional
populations may be discovered in the
future, the species will probably always
be considered rare.

All but one of the known populations
of Rhynchospora knieskem i occurs in
the New Jersey Pinelands, an area
whose history is one of repeated
disturbance. Regular fires (now
controlled) maintain the predominately
oak/pitch pine dominated forest stands.
Logging of pitch pine and Atlantic white-
cedar, expansion of roads and
infrastructure, bog iron works, glass
making, paper industries, charcoal
production, sand and gravel mining,
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agricultural expansion, and residential
and commercial development have
contributed to habitat loss and
degradation in the Pinelands (Robichaud
1980; Pinelands Commission 1980).
These activities have resulted in the
extirpation of some species and
classification of others as endangered or
threatened (Pinelands Commission
1980); Rhynchospora is listed as
“endangered” by the Pinelands
Commission. With the expansion of the
casino gambling industry in
southeastern New Jersey and the linking
of major highways and railways to more
developed parts of New Jersey and
neighboring states, increased population
growth is expected to lead to further
reductions in suitable habitat.

Natural and human-induced
succession have played a major role in
the decline of the species from many
sites (New Jersey Natural Heritage
Program 1989) and continues to be the
greatest threat to R. knieskemii.
Pollutants such as agricultural
fertilizers, pesticides, herbicides, and
organic and inorganic wastes, entering
streams directly or seeping through the
soils to the groundwater and then to
stream waters, have caused nutrient and
pH changes that, in turn, have lead to
changes in the floral composition of the
Pinelands (Pinelands Commission 1980).
Nutrient influxes and sedimentation
from adjacent development, landfills,
sewage disposal areas, and other
sources within the watershed probably
serve as catalysts in increasing rates of
succession by creating conditions
favorable to more competitive species,
such as maple, poison ivy, honeysuckle,
greenbriar, and Virginia creeper.
Rhynchospora knieskemii occurs on
otherwise unvegetated, muddy
substrates of gravel, sand, or clay of
ephemeral habitats such as tire tracks,
paths, ditches and other disturbed areas,
such as those found along powerlines,
pond edges, roadsides, and railroads.
Without management, these populations
may decline in response to successional
changes in vegetation over time.
Maintenance of these habitats through
mowing, pesticide applications, and
conversion to other uses, could
adversely impact the species; however,
some form of habitat disturbance is
necessary to maintain the open habitat
conditions required by this species. Bog
iron habitats are naturally subject to
erosion and other dynamic processes
that tend to maintain early successional
stages, although at least one of the
occurrences on bog i-on is susceptible to
succession.

Rhynchospora knieskemii is
influenced by fluctuating ground water
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levels. Water withdrawal from aquifers
underlying the Pinelands affects the
characteristic ecosystem by lowering
the water table. Modification of
groundwater supply as a result of
adjacent withdrawal of irrigation water,
and draining and ditching of lands for
agriculture and residential and
commercial development have
adversely affected some populations.
Conversion of wetlands for commercial
cranberry production may threaten
populations (Rawinski and Cassin 1986}.

In some cases, manmade or human-
altered wetlands left undisturbed for a
period of years have developed
vegetative characteristics that
temporarily mimic those found in
naturally fluctuating ponds and shores,
and have been found to supportR.
knieskemii (Rawinski and Cassin 1986).
Rights-of-way, abandoned cranberry
bogs, former bog iron, sand and gravel
mining pits have produced savannahs,
ponds and other wetland habitats in
which rare plant species, such as R.
knieskemii may be found. However,
these man-made wetlands tend to be
ephemeral in nature and thus probably
do not represent habitats conducive to
the long-term survival of the species.

Restricted today to the most densely
populated State in the Nation, R.
knieskemii is vulnerable as New
Jersey’s growth and development
continues to encroach upon its
remaining suitable habitat Although
previously direct habitat loss was of
greatest concern, today with the
enactment of wetland protection laws, it
is the indirect and cumulative effects of
adjacent projects and other
disturbances within the watershed that
most seriously threaten R. knieskemii.
Many wetlands have been rendered
unsuitable due to natural succession,
changes in water quality and hydrologic
regimes from sediment and nutrient
influxes, and colonization by
opportunistic plant species. Some
activities that may adversely affect the
species include draining or filling of
wetlands; road, bridge, and railroad
construction and maintenance;
pipelines, transmission lines, and other
linear developments and associated
rights-of-way.

B. Ovemtilization for commercial,
recreational, scientific or educational
purposes. Because of its lack of
aesthetic character, most collections of
R. knieskemii have been for scientific
purposes. Plants have been taken for the
purpose of documenting the species
range and distribution, and some sites
have been subject to frequent collection
in the past. While collection has been
relatively low in recent years, any future

collections could seriously threaten
populations, especially sites consisting
of only a few plants or occupying a very
small area.

C. Disease orpredation. Disease is
not known to be a threat to existing
populations. The role of herbivory has
not been determined.

D. The inadequacy ofexisting
regulatory mechanisms. Existing
regulations provide limited protection
from deleterious disturbance, habitat
loss and degradation, and biological
limitations, which are major threats to
the species. New Jersey has listed R.
knieskemii on the Endangered Plant
Species List authorized by the
Endangered Plant Species List Act of
1969 (N.J.A.C. 7:5C). This list provides
recognition to listed plants, but does not
provide regulatory protection to the
species in the form of prohibitions on
collection or habitat loss or degradation.

The New Jersey Freshwater Wetlands
Protection Act (N.J.S.A. 13:9B-1 et seq.)
prohibits regulated activities from
jeopardizing threatened or endangered
species or adversely modifying the
historic or documented habitat of the
species, but this protection only extends
to plants if they are Federally listed
under the Endangered Species Act.
Further, the New Jersey Freshwater
Wetlands Protection Act does not
pertain to areas under jurisdiction of the
Pinelands Commission, where R.
knieskemii occurs.

Pursuant to the policy to preserve,
protect, and enhance the diversity of
plant communities through regulation of
development, the Pinelands Protection
Act (N.J.S.A. 13:18-1 et seq.) states that
no development within the Pinelands
shall be carried out unless it is designed
to avoid irreversible adverse impacts to
the survival of populations of threatened
or endangered plants listed therein.
Rhynchospora knieskemii is listed as
“endangered.”

Through the New Jersey Pinelands
Protection Act, as implemented through
the Pinelands Comprehensive
Management Plan, threats to this rare
species from direct habitat loss have
been greatly reduced. The Pinelands
Protection Act clearly provides a certain
level of protection from indirect and
cumulative impacts of adjacent projects
and other deleterious disturbances
within the watershed that alter water
quality, hydrologic regimes, vegetative
composition, and nutrient and sediment
influxes. However, this Act excludes the
following from the definition of
development: Improvements, expansion,
or reconstruction of single family
dwellings or structures used for
agricultural or horticultural purposes;
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repair of existing or installation of
utilities to serve existing or approved
development; and, clearing of less than
1,500 square feet (not wetlands or within
200 feet of a scenic corridor). Cranberry
and blueberry production are
considered by the Pinelands
Commission to be part of the overall
culture and character of the Pinelands
and thus are encouraged forms of
agriculture. Withdrawal of water for
production of these berries as well as
the conversion or reuse of sites for
production may threaten some R.
knieskemii sites (Rawinski and Cassin
1986).

The regulations governing the Coastal
Area Facility Review Act (N.J.S.A.
13:19-1 et seq.) state that habitat for
endangered and threatened species on
official Federal or State lists or under
active consideration for inclusion on
either list will be considered “special
areas.” Development in these special
areas is prohibited unless it can be
shown that endangered or threatened
wildlife or vegetative species habitat
would not be adversely affected. Only
one population of R. knieskemii occurs
within the jurisdiction of this coastal
legislation.

E.  Othernatural ormanmade factors
affecting its continued existence.
Changes in the water table have been
associated with population fluctuations
ofR. knieskemii. During extremely wet
periods, plants do not appear until water
levels have dropped sufficiently to
expose the shoreline. Similarly, during
periods of drought, plants do not appear.
The New Jersey Natural Heritage
Program (1989) has suggested that
several sites have probably been
severely reduced by drought. Further,
not all plants in a population produce
culms each year (see Background).

Several sites have been adversely
affected by intense off-road vehicle use
(New Jersey Natural Heritage Program
1989), which has compacted soils in
some areas to the extent that the species
cannot thrive. Because of its occurrence
in disturbed areas, R. knieskemii is
subject to trash dumping and trampling,
which could become significant
considering the low numbers of plants
and small size of some populations, and
the restricted distribution of the species.

Preliminary information suggests that
the species requires some form of
habitat manipulation to maintain the
early successional habitats required for
its establishment and maintenance.
Natural forms of disturbance such as
fires and erosion have been suppressed
or controlled at many sites.

The Service has carefully assessed th
best scientific and commercial
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information available regarding the past,
present, and future threats faced by R.
knieskernii in determining to make this
rule final. Based on this evaluation, the
preferred action is to list R. knieskernii
as a threatened species. Federal listing
will provide opportunities for protection
of populations from natural and man-
induced habitat loss and degradation,
resulting from direct, indirect, and
cumulative actions in the watershed.
Although documented from 27 sites, the
species is in need of protection because
of threats of succession and competition
from other species, habitat loss and
degradation, human disturbance, and
other factors such as fluctuating
populations, small population size, and
restricted range. For die reasons
discussed below, a critical habitat
designation is not included in this rule.

Critical Habitat

Section 4(a)(3) of the Endangered
Species Act, as amended, requires that,
to the maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. The Service Ends that the
designation of critical habitat is not
presently prudent for this species. The
Service finds designation of critical
habitat to be imprudent because of the
potential for collection and vandalism
that could result from the publication of
a detailed critical habitat description
and map. The majority of populations
are located on private property, for
which there is no protection against
taking. Many sites are very small in size,
occupying only a few square feet, thus
loss of plants from vandalism or
increased collection could potentially
eliminate these populations. Prohibitions
on taking from areas under Federal
jurisdiction will be available at only two
sites. The designation of critical habitat
would not provide additional benefits to
populations that do not already accrue
from the listing through section 7
requirements and the recovery process.
The Federal Aviation Administration
and the U.S. Navy have been informed
regarding the presence of R. knieskernii
on their properties and of the section 7
standards.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State
and private agencies, groups and

individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
states and requires that recovery actions
be carried out for all listed species. Such
activities are initiated by the Service
following listing.

Conservation and management of R.
knieskernii will likely involve an
integrated approach of site protection
and habitat manipulation to maintain
early plant succession. Protection efforts
will likely focus on reducing known
threats, land acquisition, landowner
agreements, and management of
habitats to maintain conditions
conducive to the species establishment
and maintenance. It is also anticipated
that listing will encourage research on
critical aspects of the species population
biology. Information regarding
disturbance requirements for
establishment and maintenance of
populations, population fluctuations,
seed production and seed banking, is
needed. These factors will be important
in long-term management considerations
for individual populations.

The protection required of Federal
agencies and the prohibitions against
certain activities involving listed plants
are discussed, in part, below.

Section 7(a) of the Endangered
Species Act, as amended, requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Endangered Species Act are
codified at 50 CFR part 402. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
listed species or result in destruction or
adverse modification of critical habitat.
If a proposed Federal agency action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

Federal actions that could affect R.
knieskernii include the funding,
authorization, and implementation of
projects such as roads, railroads,
bridges, sewerage and stormwater
management pipes, pipelines,
transmission lines and other rights-of-
way, draining and filling of wetlands,
and other development activities. The
Service anticipates that applications for
permits issued by the U.S. Army Corps
of Engineers under section 404 of the
Clean Water Act (33 U.S.C. 1344 et seq.)
will be the most likely triggers for
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section 7 consultation for this species.
However, the Service is not presently
aware of any specific proposed projects
under jurisdiction of the Corps of
Engineers that might afreet known
populations of R. knieskernii.

The Federal Aviation Administration
administers property on which (me
population 6fR. knieskernii is located.
The U.S. Air Force had proposed to
build a Northeast Regional
Communications Facility on the
property, but is no longer considering
use of the site. The Federal Aviation
Administration proposes construction of
a ground-to-air communication facility
at this site and has initiated
coordination with the Service regarding
this proposal. A second population
occurs at Naval Weapons Station Earle.
These agencies have been informed of
the speMes presence and section 7
consultation requirements for activities
that may affect the species. The
Endangered Species Act directs Federal
agencies to utilize their authorities in
furtherance of the Endangered Species
Act by carrying out programs for the
conservation and recovery of listéd
species. Because maintenance and
survival of populations will likely
involve maintaining early successional
habitats and eliminating potential
threats to existing sites, the areas under
Federal jurisdiction would benefit from
habitat management by the respective
agency.

The Endangered Species Act and its
implementing regulations found at 50
CFR 17.71 and 17.72 set forth a series of
general trade prohibitions and
exemptions that apply to all threatened
plants. All trade prohibitions of section
9(a)(2) of the Endangered Species Act,
implemented by 50 CFR 17.71, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
this species in interstate or foreign
commerce, or to remove and reduce to
possession this species from areas under
Federal jurisdiction. Seeds from
cultivated plant specimens of threatened
plant species are exempt from these
prohibitions provided that a statement
of “cultivated origin” appears on their
containers. For plants, the 1988
amendments (Pub. L. 100-478) of the
Endangered Species Act also prohibit
the malicious damage or destruction on
Federal lands and the removal, cutting,
digging up, or damaging or destroying of
listed species in knowing violation of
any State law or regulation, including
State criminal trespass law. Certain
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exemptions apply to agents of the
Service and State conservation
agencies. The Endangered Species Act
and 50 CFR 17.72 also provide for the
issuance of permits to carry out
otherwise prohibited activities involving
threatened species under certain
circumstances. It is anticipated that few
trade permits would ever be sought or
issued because the species is not
common in cultivation or trade.
Requests for copies of the regulations on
plants and inquiries regarding them may
be addressed to the Office of
Management Authority, Rm 432, 4401 N
Fairfax Dr., Arlington, Virginia 22203-
3507 (703/358-2104).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register on
October 25,1983 (48 FR 49244).
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Cyperaceae—Sedge family:
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Dated: May 22,1991.
Richard N. Smith,
Acting Director, Fish and Wildlife Service.
[FR Doc. 91-17133 Filed 7-17-91; 8:45 amj
SILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 672
[Docket No.901184-1042]

Groundfish of the Gulf of Alaska

agency: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
action: Notice of change in reporting
requirements.

summary: The Director of the NMFS,
Alaska Region (Regional Director),
announces that the submission of Daily
Production Reports from processors
fishing for or receiving sablefish
harvested with hook-and-line gear in the
Central and Eastern Regulatory areas
and associated reporting areas of the
Gulf of Alaska is no longer required
because sablefish fisheries for vessels
using hook-and-line gear in the Central
and Eastern Regulatory Areas is closed
to directed fishing.

dates: Effective 12 noon Alaska local
time (A.l.t.), July 15,1991* until the end
of the fishing year or until further notice.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, Resource
Management Specialist, NMFS, 907-586-
7228.
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K. Wilson. U.S. Fish and Wildlife
Service, present address: 24000 Avila
Road, Laguna Niguel, California 92656
(714/643-4270 or FTS 796-4270).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

PART 17—[AMENDED]

Accordingly, part 17, subchapter B of
chapter 1, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 18 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625,100 Stat 3500; unless otherwise noted.

2. Amend 17.12(h) by adding the
following, in alphabetical order under
the family Cyperaceae, to the list of
Endangered and Threatened Plants:

§17.12 Endangered and threatened

plants.
* * # # #
) Critical Special
Status When listed habitat rules
429 NA NA

SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP)
governs the groundfish fishery in the
Exclusive Economic Zone within the
Gulf of Alaska (GOA) management area
under the Magnuson Fishery
Conservation and Management Act. The
FMP was prepared by the North Pacific
Fishery Management Council and is
implemented by regulations appearing
at 50 CFR 611.92 for the foreign fishery
and at 50 CFR parts 620 and 672 for the
U.S. fisheries.

Daily Production Reports of sablefish
received from the hook-and-line
sablefish fishery in the Central and
Eastern Regulatory Areas were required
by the Regional Director under the
authority of 8 672.5(c)(3), as of 12 noon,
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A lt. May 15,1991 (56 FR 22829; May 17,
1991).

The directed sablefish hook-and-line
fisheries in the Central Regulatory Area
as well as in the Southeast Outside/East
Yakutat and W est Yakutat Districts of
the Eastern Regulatory Area have been
closed (56 FR 24351; May 30,1991 for the
Southeast Outside/East Yakutat District
of the Eastern Regulatory Area—56 FR
27465; June 14,1991 for the West
Yakutat District of the Eastern
Regulatory Area—56 FR 28499; June 21,
1991 for the Central Regulatory Area).
Therefore, the Regional Director is no
longer requiring Daily Production
Reports from processor vessels and
shoreside processing facilities as of 12
noon, A.f.t, July 15,1991.

Classification

This action is taken tinder § 672.5(c)(3)
and is in compliance with Executive
Order 12291.

List of Subjects in 50 CFR Part 672

Fish, Fisheries, Reporting and
recordkeeping requirements.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 15,1991.
Richard H. Schaefer,
DirectorofOffice ofFisheries, Conservation
and Management, NationalMarine Fisheries
Service.
(FR Doc. 91-17126 Filed 7-15-91; 1:49 pm)
BILLING CODE 3510-22-M

50 CFR Part 675
[Docket No. 910483-1155]
RIN 0648-AD49

Groundfish Fishery of the Bering Sea
and Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
action: Final rule.

SUMMARY: NMFS issues a final rule to
implement Amendment 16a to the
Fishery Management Plan for the
Groundfish Fishery of die Bering Sea
and Aleutian Islands (FMP). These
regulations: (1) Establish Pacific herring
bycatch management measures for the
groundfish trawl fisheries; (2) authorize
the NMFS Director, Alaska Region
(Regional Director), to temporarily
prohibit directed fishing for specified
groundfish species in all or part of a
Federal statistical area to reduce high
bycatch rates of prohibited species; and
(3) authorize the Regional Director to
limit the amount of pollock that may be
taken in the directed trawl fishery for
pollock using non-pelagic trawl gear.
These actions are necessary to promote

management and conservation of
groundfish and other fish resources.
They are intended to further the goals
and objectives contained in the FMP
that govern these fisheries.

EFFECTIVE DATES: Amendments to

§8§ 675.2 and 675.21 and redesignation of
figures are effective July 12,1991.
Amendments to §5675.20 and 675.24 are
effective August 12,1991.

ADDRESSES: Copies of Amendment 16a
and the environmental assessment/
regulatory impact review/final
regulatory flexibility analysis (EA/RIR/
FRFA) may be obtained from the North
Pacific Fishery Management Council,
P.O. Box 103136, Anchorage, Alaska
99510.

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, Fishery Management
Biologist, NMFS, 907-586-7230.

SUPPLEMENTARY INFORMATION: The
domestic and foreign groundfish
fisheries in the Exclusive Economic
Zone (EEZ) of the Bering Sea and
Aleutian Islands Area (BSAI) are
managed by the Secretary of Commerce
(Secretary) according to the FMP
prepared by the North Pacific Fishery
Management Council (Council) under
the authority of the Magnuson Fishery
Conservation and Management Act
(Magnuson Act). The FMP is
implemented by regulations for the
foreign fishery at 50 CFR part 611 and
for the U.S. fishery at 50 CFR part 675.
General regulations that also pertain to
the U.S. fishery appear at 50 CFR part
620.

The Council approved Amendment
16a for review by the Secretary under
section 304(b) of the Magnuson Act. The
Secretary received Amendment 16a for
review on March 7,1991. The Magnuson
Act requires the Secretary, or his
designee, to approve, disapprove, or
partially disapprove FMPs or FMP
amendments before the close of the 95th
day following receipt. Following receipt
of Amendment 16a, the Regional
Director immediately commenced a
review of the amendment to determine
whether it was consistent with the
provisions of the Magnuson Act and
other applicable law. A notice of
availability of Amendment 16a was
published in the Federal Register (56 FR
10527; March 13,1991). It invited review
of, and comment on, the amendment
through May 6,1991. A proposed rule
was published in the Federal Register on
April 15,1991 (58 FR 15063). The
proposed rule invited comments through
May 28,1991. This final rule
implementing Amendment 16a takes
comments received into account
Comments received are summarized and
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responded to below (see Public
Comments Received).

The preamble to the proposed rule
described and presented the reasons for
each measure contained in Amendment
16a. Hie Regional Director has reviewed
each measure and the reasons for it
During his review, the Regional Director
considered comments received from the
public, including fishing associations.
He has determined that each measure is
consistent with the Magnuson Act and
other applicable law and has approved
the measures contained in Amendment
16a as authorized under section 304 of
the Magnuson Act.

The following is a summary of each
approved measure under Amendment
16a:

(1) Management measures are
implemented to reduce Pacific herring
bycatch in the groundfish trawl
fisheries. These measures include a
prohibited species catch (PSC) limit
framework and a series of timed area
closures (Herring Savings Areas) that
are triggered by the attainment of the
herring PSC limit. The PSC limit is
established at one percent of the
established herring biomass. For the
1991 fishing year, the herring PSC limit
is 834 metric tons (mt). The 1991 herring
PSC limit is apportioned to the following
domestic trawl fisheries based on each
fishery’s anticipated bycatch of herring:

Fishery category as defined in
§67g.2¥(b)(4) 1991 1
584
DAP Greenland turbot..... ...ccccovvvinincnnns 8
DAP Rook sole 0
DAP Flatfish 83
DAP other fiShery........ccocus vuveievncicinnnn, 159
TOtal i 834

*Herring bycatch allowance (mt).

A fishery’s herring bycatch since the
beginning of the 1991 fishing year is
credited against its apportionment of the
1991 herring PSC limit. Fisheries that are
apportioned a zero amount of the 1991
herring PSC limit are prohibited from
fishing in the Herring Savings Areas.

Two Summer Herring Savings Areas
and one Winter Herring Savings Area
are established to protect seasonal
concentrations of herring from those
fisheries that have attained their annual
apportionment of the herring PSC limit.
A description of Herring Savings Areas
is found under § 675.2.

(2) “Hot-spot closure authority” is
established that allows the Regional
Director to close temporarily areas to
directed groundfish fishing to avoid high
bycatch rates of prohibited species
specified under § 675.20(c).



Federal Register / Vol. 50, No. 138 / Thursday, July 18, 1991 / Rules and Regulations

{3) Regulatory authority is established
that allows the Regional Director to limit
the amount of pollock total allowable
catch (TAC) that may be taken in the
directed trawl fishery for pollock using
non-pelagic trawl gear to reduce the
amount of prohibited species taken in
this fishery.

Changes From the Proposed Rule in the
Final Rule

1. hi | 675.21, paragraph (d)(1) of the
proposed rule is revised so that when
the midwater pollock fishery attains its
herring bycatch allowance, directed
fishing for pollock using trawl gear will
be prohibited in the Herring Savings
Areas. Under the proposed rule, once
the midwater pollock fishery attained its
herring bycatch allowance, only
directed fishing for pollock with pelagic
trawl gear would have been prohibited
in the Herring Savings Areas. This
closure language would have been
unenforceable and easily circumvented
by vessel operators by simple
modifications to pelagic trawl gear (e.g.,
adding a single bobbin) that would
enable continued midwater fishing for
pollock with non-pelagic trawl gear once
a closure was triggered. Such gear
modifications would result in further
herring bycatch being attributed to the
“DAP other fishery,” and undermine the
intent of the Council to limit herring
bycatch in the midwater pollock fishery
once the herring PSC allowance
specified for this fishery had been
reached.

2. In § 675.21, paragraph (d)(4) of the
proposed rule is revised to reflect
changes to regulations made under
revised Amendment 16 (56 FR 21619;
May 10,1991). Revised Amendment 16
changed the closure specifications for
the “DAP other fishery” so that when a
prohibited species bycatch allowance is
reached, further directed fishing for
Pacific cod with trawl gear and for
pollock with non-pelagic trawl gear is
prohibited.

3.In 1 675.24, technical edits are made
to paragraph (c) to clarify and separate
gear limitations for sablefish and
pollock fisheries. Specifically, paragraph
(©)(3) of the proposed rule is
redesignated as paragraph (c)(2), and
paragraphs (c), (c)(1), and (c)(2) are
redesignated as paragraphs (c)(1),
(©((i), and (c)(I)(ii), respectively.
Public Comments Received

Two letters containing comments
were received dining the comment
period. Comments also were received
from the North Pacific Fishery
Management Council during its April
22-27,1991, meeting. Comments focused
on PSC limits, herring bycatch

management measures, the “hot spot”
authority, and the apportionment of the
pollock TAC between pelagic and non-
pelagic trawl gear. The comments
received are summarized and responded
to in the following paragraphs.

Comment 1. The proposed rule is
flawed because it does not provide an
opportunity for public comment on the
PSC limits implicitly imposed by
Amendment 16a. Specifically, neither
the amendment nor its supporting
documentation addresses alternatives to
the existing fixed PSC caps for halibut
and crab. Under NMFS’s own
guidelines, one of the purposes of the
National Environmental Policy Act
(NEPA) and Executive Order 12291 is to
ensure that the public is provided
adequate opportunity to review and
comment on major Federal actions and
that regulations not be implemented
unless the potential benefits outweigh
the potential costs to society. The
process followed by the Council in
adopting fixed halibut and crab PSC
limits under Amendment 16 and 16a
undermines NMFS’s own guidelines as
far as PSC limits are concerned because
all reference to alternative limits and
cost/benefit tradeoffs has been deleted
from the EA/RIR/IRFA and from the
Federal Register notice of proposed
rulemaking for Amendment 16a. As a
consequence, the Secretary and the
Office of Management and Budget have
no basis to make the findings required
by Executive Order 12291 regarding
costs and benefits of the proposed rule
based on alternative PSC limits. This
process is defective and the proposed
rule should be rejected until an analysis
of alternative PSC limits can be
prepared and submitted for Secretarial
review and public comment.

Response: Amendment 16a to the FMP
addresses herring bycatch limits, but
does not include PSC limits for halibut
and crab. Amendment 16 to the FMP (56
FR 2700; January 24,1991) maintained
the fixed PSC limits for halibut and crab
that expired at the end of 1990 under
Amendment 12a to the FMP (54 FR
32642; August 9,1989). During
preparation of Amendment 16a, the
Council conducted an analysis of
alternative halibut and crab PSC limits.
This analysis was completed, included
in the Amendment 16a draft EA/RIR/
IRFA for distribution to the public for
review and comment, and presented to
the Council at its September 1990
meeting. The Council reviewed the
analysis for alternative halibut.and crab
PSC limits in the draft EA/RIR/IRFA
and received public testimony on the
analysis. After consideration of the
information presented to it at the
September meeting, the Council
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declined to adopt halibut and crab PSC
limits as part of Amendment 16a. The
halibut and crab PSC limit analysis was
subsequently deleted from the
Amendment 16a EA/RIR/IRFA when
the amendment was submitted for
Secretarial review because Amendment
16a does not include adoption of these
PSC limits.

Comment2. The use of a percentage
of the herring stocks as the basis for the
PSC limit presents two problems.
Floating PSC limits: (1) Allow trawlers
to increase their take of bycatch species
when the stocks increase and (2) allow
increased waste of fishery resources.
PSC limits should provide for the
progressive decrease of bycatch and a
corresponding reduction of waste.
Waste is inherently inconsistent with
conservation principles, and must not be
allowed to persist above levels that are
the absolute minimum.

Response. The intent of variable PSC
limits based on fluctuations of a
prohibited species stock abundance is to
adjust allowable bycatch levels in the
grounelfish fisheries with corresponding
fluctuations in a prohibited species
stock. Variable PSC limits will result in
reduced PSC limits when herring
biomass levels are low, providing
protection to herring stocks that fixed
PSC limits may not provide. Conversely,
variable PSC limits allow more bycatch
in groundfish fisheries when abundance
levels of a prohibited species increase
and a corresponding increase in
incidental catch in the groundfish
fisheries occurs. NMFS agrees that
bycatch rates of prohibited species in
groundfish operations should be
reduced. Until a comprehensive
incentive program is developed and
implemented for all groundfish
operations, management measures are
restricted to less-effective bycatch
controls. Once a comprehensive
incentive program is implemented, a
progressive decrease of PSC limits may
be reasonable.

The “waste” associated with any
discarded catch is of concern in all
fisheries. The large volume of discards
associated with the groundfish trawl
fisheries has initiated Council
consideration of management measures
to limit such “waste.” Although frill
utilization of fishery resources and a
“minimization” of bycatch may be
justifiable as a goal for fishery
management, the economic and
conservation aspects of unretained
bycatch are less clear and must be fully
analyzed prior to Council action to
“minimize bycatch” or require full
utilization of fishery resources.
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Comment 3. Herring bycatch
management measures should
incorporate an individual incentive
system, such as individual transferrable
quotas (ITQ) of allowable bycatch, to
reduce effectively the incidental take of
herring. Without an individual incentive
system, herring bycatch rates will
remain high, bycatch allowances will be
prematurely reached, and harvest
shortfalls of the groundfish optimum
yield will continue.

Response: NMFS acknowledges that
individual accountability of bycatch
under an ITQ program may be a long-
term goal. An incentive program has
been implemented for halibut and red
king crab bycatch in selected groundfish
fisheries. As NMFS gains experience
with this program, and steps are taken
to enhance the program, the expansion
of the incentive program to other
fisheries and bycatch species will be
considered under subsequent regulatory
action.

Comment4. The sequence of time-
area closures contemplated for herring
bycatch management allows fishermen
operating in one area of the Bering Sea
to take disproportionate amounts of
herring bycatch and trigger trawl
closures in the Herring Savings Areas
that affect trawl operations in a
completely different area of the ocean.
For example, inshore pollock fishermen
could have a substantial herring
bycatch, resulting in closure of the
“Winter Herring Savings Area.” This
area is far removed from near-shore
trawl operations, but important to
offshore pollock operations. Such a
system is inequitable and will result in
tremendous economic costs.

Response. NMFS recognizes that
increased costs could be incurred by
operators of vessels who are forced to
change fishing operations when the
Herring Savings Areas are closed.
Catcher/processor vessels that normally
fish for pollock in the Winter Herring
Savings Area would have to fish outside
this area if it were closed due to
attainment of the herring bycatch
allowance by trawl vessels participating
in the midwater pollock fishery.
Alternatively, inshore vessels could be
disproportionately affected from
closures of the Summer Herring Savings
Areas, especially if increased operating
costs and distances to open fishing
grounds prevent such vessels from
fishing for groundfish during closures of
these areas.

Although operators of certain vessels
may incur increased operating costs or
be unable to fish for groundfish dining
closures of the Herring Savings Areas,
the analysis prepared for Amendment
16a concludes that the BSAI traw| fleet

could still harvest available groundfish
quotas outside of the Herring Savings
Areas.

Comment5. To be effective, “hot-
spot” closure authority requires timely
closures of limited areas based upon
current, inseason data. The “hot-spot”
authority proposed under Amendment
16a will be too slow to have the desired
effect if an impact analysis must be
prepared for each closure action.
Furthermore, closures of entire Federal
statistical areas for 60 days, rather than
some smaller portion of statistical areas
for shorter periods of time, will
unnecessarily constrain fishing
operations in areas that may be fished
with low bycatch rates.

Response. NMFS acknowledges that
the “hot spot” authority implemented
under Amendment 16a will require that
an impact analysis be prepared for the
specific restriction(s) imposed under a
"hot-spot” closure action. Hot-spot
closures implemented under
Amendment 16a would not necessarily
be broad in scope if available
information could support closures of
portions of statistical areas for less than
60 days. The time to prepare, review,
and implement a hot-spot closure could
be ofa duration that would make such
action ineffective for purposes of
reducing bycatch rates. However, there
may be other cases when hot-spot
closures could be implemented within a
timeframe that would reduce bycatch
rates.

The Council is considering the
development of a frameworked hot-spot
closure authority that would routinely
allow more efficient and effective time-
area closures. To enable more effective
closures of “hot-spots,” inseason closure
authority of these areas must be
developed that sets forth specific
threshold criteria in regulations which,
when triggered, would allow closure of
specific areas. This authority would
allow the Regional Director to close
predetermined areas and would be
similar to closures due to attainment of
a groundfish TAC or prohibited species
bycatch allowance. Development of a
refined hot-spot closure authority will
require determination of appropriate
threshold conditions (weekly prohibited
species bycatch rates or amounts by
area) and resulting time-area closures.
These conditions would be published in
the Federal Register for public review
and comment prior to the beginning of a
fishing year.

Comment 6. Proposed bycatch
management regulations imposed on the
pollock fishery should incorporate
mortality-based incentives that provide
credit for quick return of bycatch. For
example, implementation of a program
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that credits trawl fishermen with halibut
returned to sea within 30 minutes after
coming on deck would lessen bycatch
impact through increased bycatch
survival and increased harvest of target
species.

Response. NMFS and the
International Pacific Halibut
Commission (IPHC) are investigating
methods to reduce halibut mortality
from handling in the groundfish trawl
and longline fisheries. Before regulatory
action is taken, information must be
collected on how prohibited species are
handled by crew on board the domestic
trawl fleet. Furthermore, quantitative
data analysis and research must be
undertaken: (1) To identify factors
affecting prohibited species bycatch
mortality and viability, (2) to derive an
objective index of halibut or crab
condition, and (3) to quantify the
potential savings of halibut that would
result from alternative actions taken by
groundfish fishermen to reduce
mortality. NMFS intends to work with
the fishing industry and the IPHC to
explore feasible, practical measures to
reduce bycatch mortality in the
groundfish fisheries. Regulatory action
to implement such measures in unlikely
before mid-1992.

Comment 7. The existing definition of
pelagic trawl gear as a management tool
to reduce bycatch of prohibited species
is ineffective, as evidenced by the
success of certain groundfish fishermen
to modify their trawl gear, circumvent
the definition of pelagic trawl gear, and
continue trawl operations at high
bycatch rates. Given this experience,
further use of the pelagic trawl gear
definition to limit prohibited species
bycatch in the pollock fisheries will be a
useless management tool, unless a valid
distinction between pelagic and non-
pelagic trawl gear is established and
enforced.

Response. NMFS is aware of the
problems associated with enforcing the
existing definition of pelagic trawl gear
with respect to limiting trawl bycatch of
prohibited species. In response, NMFS
has implemented rulemaking to prohibit
all trawling for Pacific cod once a
prohibited species bycatch allowance
specified for the “DAP other fishery”
has been attained (56 FR 21619; May 10,
1991). The proposed rule for Amendment
16a also has been revised to prohibit all
trawling for pollock in the Herring
Savings Areas once the herring bycatch
allowance specified for the midwater
pollock fishery has been reached.
Additional emergency rulemaking is
being considered by NMFS that would
further restrict the use of non-pelagic
trawl gear once a fishery’s prohibited
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species bycatch allowance has been
reached.

North Pacific Fishery Management
Council Comments on Amendment 16a

Comment 8. The Council noted that
199i harvests of pollock with non-
pelagic trawl gear in the BSAL
comprised 8 percent of the total pollock
harvest taken with trawl gear through
April, compared to 11 percent in 1990.
Additional pollock harvests with non-
pelagic trawl gear are expected to be
minimal because of 1991 halibut bycatch
constraints imposed on the directed
fishery for pollock with non-pelagic
trawl gear. Therefore, the Council
recommended that quota constraints on
the 1991 directed fishery for pollock
using non-pelagic trawl gear are
unnecessary for purposes of limiting
halibut and crab bycatch in this fishery.

Response. NMFS concurs in the
Council’s recommendation and has not
implemented a 1991 limitation of the
amount of pollock that may be
harvested in the directed fishery for
pollock using non-pelagic trawl gear.

Comments. Recent (1983-1988)
observer data indicate that the Winter
Herring Savings Area may need
adjustment to encompass areas of
winter herring concentration. NMFS
should review this information and
develop recommendations for Council
consideration.

Response. The Winter Herring
Savings Area implemented under
Amendment 18a incorporates the area of
long-term, historical winter
concentrations of herring. Over 80
percent of the commercial harvest of
Bering Sea herring was taken from the
Winter herring Savings Area during
foreign directed fisheries; however,
annual shifts of winter herring
concentrations did occur. The 1983-1983
observer data on herring bycatch
indicate that the midwinter fishing effort
for pollock occurred primarily west and
north of the Winter Herring Savings
Area. To some extent, a shift in herring
winter concentrations also could have
accounted for relatively high bycatch
rates outside historical areas of winter
concentrations. An examination of 1989
and 1990 herring bycatch data shows
that most of the winter herring bycatch
occurred in the Winter Savings Area.

The Alaska Department of Fish and
Game (ADF&G) manages commercial
and subsistence herring fisheries in
Alaska state waters. The Council has
requested ADF&G to examine
alternatives for an extended Summer
Savings Area to provide further
protection to migrating herring stocks.
ADF&G has expressed an interest in
expanding this analysis to examine the

adequacy of the Winter Savings Area
based on recent domestic observer data
and to develop alternative
configurations for the Winter Savings
Area. However, with the information
available at this time, the Secretary
deems the Winter Savings Area defined
under Amendment 16a as adequate for
protecting winter concentrations of
herring based on long-term historical
data from directed foreign fisheries and
recent (1989-1990) distribution patterns
of herring bycatch. The configurations of
the Herring Savings Areas may be
revised through a subsequent FMP
amendment, pending Council action on
the expanded ADF&G analysis of the
Herring Savings Areas.

The Secretary concurs in the Council’s
adoption of Amendment 16a and has
approved the amendment and its
implementing regulations. The Secretary
also concurs in the Council's
recommendations for 1991 herring
bycatch allowances as set forth in the
notice of proposed rulemaking for
Amendment 16a. The Secretary further
concurs in the Council’s
recommendation to not limit the amount
of 1991 pollock TAC available for
harvest by the directed fishery for
pollock using non-pelagic trawl gear. A
regulatory limitation during 1991 is
unnecessary because the directed
fishery for pollock using non-pelagic
trawl gear has taken only 8 percent of
the total BSAI pollock catch to date and
halibut PSC restrictions will prohibit
significant harvests of pollock with non-
pelagic trawl gear for the remainder of
the year.

Classification

The Regional Director determined that
Amendment 16a is necessary for the
conservation and management of the
groundfish fisheries in the BSAI and that
Is is consistent with the Magnuson Act
and other applicable law.

The Council prepared an
environmental assessment (EA) for this
amendment. The Assistant
Administrator for Fisheries, NOAA
(Assistant Administrator), found that no
significant impact on the quality of the
human environment will occur as a
result of this rule. A copy of the EA may
be obtained from the Council (see
“ ADDRESSES”).

The Assistant Administrator
determined that this rule is not a "major
rule” requiring a regulatory impact
analysis under Executive Order 12291.
This determination is based on the EA/
RIR/FRFA prepared by the Council. A
copy of the EA/RIR/FRFA may be
obtained from the Council (see
“ADDRESSES™).
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This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act.

The Council determined that this rule
will be implemented in a manner that Is
consistent to the maximum extent
practicable with the approved coastal
management program of Alaska. This
determination was submitted to the
responsible State agency for review
under section 307 of the Coastal Zone
Management Act. Since the appropriate
State agency did not reply within the
statutory time period, consistency is
automatically inferred.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a Federalism
Assessment under Executive Order
12612.

Sections 675.2 and 675.21 of this rule
must be effective as soon as possible to
protect herring concentrations within
the Herring Savings Areas in the event
that fishery herring bycatch allowances
are attained. The Summer Savings
Areas extend from June 15 through
August 15, and closure of these areas
once a fishery has reached its herring
bycatch allowance is necessary if the
council’s intent to limit 1991 herring
bycatch Is to be carried out
Consequently, the Assistant
Administrator finds for good cause that
it is contrary to the public interest to
delay for 30 days the effective date of
this rule under section 553(d) of the
Administrative Procedure Act in order
to implement the Summer Savings Areas
as soon as possible. Sections 675.20 and
675.24 will be effective following a 30-
day period of delayed effectiveness in
accordance with section 553(d) of the
Administrative Procedure Act

List of Subjects in 50 CFR Part 675

Fisheries, Fishing vessels.

Dated: July 11,1991.
Michael F. Tillman,
Acting AssistantAdministratorfor Fisheries,
NationalMarine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 675 is amended
as follows:

PART 675—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

1. The authority citation for 50 CFR
part 675 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §675.2, Figure 1 is redesignated
as Figure 1 to part 675 and will appear at
the end of the part and a definition for
Herring Savings Areas is added in
alphabetical order to areas as follows:
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§675.2 Definitions

Herring Savings Areas means any of
the following three areas:

(1) Summer Herring Savings Area 1
means that part of the Bering Sea
subarea that is south of 57° N. latitude
and between 162° and 164° W. longitude
horn 12:00 noon Alaska local time
(A.1.t.) June 15 through 12:00 noon A.L.t.
July 1 of a fishing year.

(2) Summer Herring Savings Area 2
means that part of the Bering Sea
subarea that is south of 56*30' N.
latitude and between 164° and 167° W.
longitude from 12:00 noon A.l.t. July 1
through 12:00 noon A.l.t. August 15 of a
fishing year.

(3) Winter Herring Savings Area
means that part of the Bering Sea
subarea that is between 58° and 60° N.
latitude and between 172° and 175° W.
longitude from 12:00 noon A .1.t
September 1 of the current fishing year
through 12:00 noon A.l.t. March 1 of the
s(ucce,ecding’(fishirlg year.

3. In §675.20, paragraph (e)(2)
introductory text, and paragraph (f) are
revised, paragraphs (e)(3) and (4) are
redesignated as (e)(4) and (5), and new
paragraphs (e)(I)(iv), (e)(3), and (e)(6)
are added to read as follows:

§675.20
*

*

General limitations.
* *

e * % *

(1) * * *

(iv)  Interim closures of statistical
areas, or portions thereof, to directed
fishing for specified groundfish species.

(2) Any inseason adjustment taken
under paragraphs (e)(I)(i), (ii), or (iii)
must be based on a determination that
such adjustments are necessary to
prevent: .

(3) Any inseason closure of a
statistical area, or portion thereof, under
paragraph (e)(1)(iv) of this section must
be based upon a determination that such
closures are necessary to prevent:

(i) A continuation of relatively high
bycatch rates of prohibited species
specified under § 675.20(c) of this part in
a statistical area, or portion thereof;

(ii) The take of an excessive share of
PSC limits or bycatch allowances
established under § 675.21 of this part
by vessels fishing in a statistical area, or
portion thereof;

(iii) The closure of one or more
directed fisheries for groundfish due to
excessive prohibited species bycatch
rates occurring in a specified fishery
operating within all or part of a
statistical area; or

(iv) The premature attainment of
established PSC limits or bycatch

allowances and associated loss of
opportunity to vessels to harvest the
groundfish optimum yield (OY).

(6) The inseason closure of a
statistical area, or a portion thereof,
under paragraph (e)(1)(iv) of this section
shall not extend beyond a 60-day period
unless information considered under
paragraph (f) of this section warrants an
extended closure period. Any closure of
a statistical area, or portion thereof, to
reduce prohibited species bycatch rates
requires a determination by the Regional
Director that the closure is based on the
best available scientific information
concerning the seasonal distribution and
abundance of prohibited species and
bycatch rates of prohibited species
associated with various groundfish
fisheries.

() Data. All information relevant to
one or more of the following factors may
be considered in making the required
determinations under paragraphs (e)(2)
and (3) of this section:

(1) The effect of overall fishing effort
within a statistical area;

(2) Catch per unit of effort and rate of
harvest;

(3) Relative distribution and
abundance of stocks of groundfish
species and prohibited species within all
or part of a statistical area;

(4) The condition of a stock in all or
part of a statistical area;

(5) Inseason prohibited species
bycatch rates observed in groundfish
fisheries in all or part of a statistical
area;

(6) Historical prohibited species
bycatch rates observed in groundfish
fisheries in all or part of a statistical
area;

(7) Economic impacts on fishing
businesses affected; and

(8) Any other factor relevant to the
conservation and management of
groundfish species or any incidentally
caught species, which are designated as
prohibited species or for which a PSC
limit has been specified.

4. In §675.21, paragraphs (b)(4)(i)
through (v) are redesignated as
paragraphs (b)(4)(ii) through (vi),
paragraphs (c)(3) and (c)(4) are
redesignated as paragraphs (e) and (f),
paragraph (b)(4) introductory text, is
revised, newly redesignated paragraphs
(b)(4)(ii) through (V) are revised, the
heading of paragraph (c) is revised, and
new paragraphs (a)(6), (b)(4)(i), and (d)
are added to read as follows:

§675.21 Prohibited species catch (PSC)
limitations.

@)
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(6) The PSC limit of Pacific herring
caught while conducting any domestic
traw| fishery for groundfish in the Bering
Sea and Aleutian Islands management
area is 1 percent of the annual eastern
Bering Sea herring biomass. The PSC
limit will be apportioned into annual
herring PSC allowances, by target
fishery, and will be published along with
the annual herring PSC limit in the
Federal Register with the notices of
proposed and final specifications
defined in §675.20(a)(7) of this part.

(b) * K *

(4)  For purposes of this section six
domestic fisheries are defined as
follows:

(i) DAP midwaterpollock fishery
means DAP fishing with trawl| gear
during any weekly reporting period that
results in a catch of pollock that is 95
percent or more of the total amount of
groundfish caught during the week.

(ii) DAP Greenland turbotfishery
means DAP fishing with trawl| gear
during any weekly reporting period that

(A) Results in retained amounts of
Greenland turbot and arrowtooth
flounder, in the aggregate, that are 20
percent or more of the total amount of
other groundfish or groundfish products
retained, calculated in round weight
equivalents, and

(B) Does not qualify as a “DAP
midwater pollock fishery.”

(iii) DAP rock sole fishery means DAP
fishing with trawl gear during any
weekly reporting period that

(A) Results in retained amount of rock
sole that are 20 percent or more of the
total amount of other groundfish or
groundfish products retained, calculated
in round weight equivalents, and

(B) Does not qualify as a “DAP
midwater pollock fishery” or “DAP
Greenland turbot fishery.”

(iv) DAPflatfish fishery means DAP
fishing with trawl gear during any
weekly reporting period that

(A) Results in retained amounts of
yellowfin sole and "other flatfish,” in
the aggregate, that are 20 percent or
more of the total amount of other
groundfish or groundfish products
retained, calculated in round weight
equivalent, and

(B) Does not qualify as a “DAP
midwater pollock fishery,” "DAP
Greenland turbot fishery,” or "DAP rock
sole fishery.”

(v) DAP otherfishery means DAP
fishing with traw| gear during any
weekly reporting period that

(A) Does not qualify as a “DAP
midwater pollock fishery,” and

(B) Results in retained amounts of any
other combination of groundfish species
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calculated in round weight equivalents
that would not qualify as a “DAP
Greenland turbot fishery,” “DAP rock
sole fishery,” or DAP flatfish fishery.”

(c) Attainment ofa PSC allowance for
red king crab, C. bairdi, or Pacific
halibut. * * =*

(d) Attainment ofa PSC allowancefor
Pacific herring.

(1) By the midwaterpollockfishery.
If, during the fishing year, the Regional
Dirctor determines that U.S. fishing
vessels using trawl gear will catch the
PSC allowances, or seasonal
apportionment of the allowance, of
Pacific herring while participating in the
midwater pollock fishery as defined in
paragraph (b)(4) of this section, the
Secretary will publish a notice in the
Federal Register closing the Herring
Savings Areas to directed fishing for
pollock with trawl gear.

(2) By the DAProck sole, DAP
Greenland turbot, or the JVPflatfish
fisheries. If, during the fishing year, the
Regional Director determines that U.S.
fishing vessels using trawl gear will
catch a PSC allowance or seasonal
apportionment of a PSC allowance of
Pacific herring while participating in
either the DAP rock sole, DAP
Greenland turbot, of JVP flatfish
fisheries as defined in paragraph (b)(4)
of this section, the Secretary will publish
a notice in the Federal Register closing
the Herring Savings Areas to directed
fishing with trawl gear for rock sole,
Greenland turbot, or JVP flatfish.

(3) By the DAPflatfish fishery. If,
during the fishing year, the Regional

Director determines that U.S. fishing
vessels using trawl gear will catch a
PSC allowance or seasonal
apportionment of the PSC allowance of
Pacific herring while participating in the
DAP flatfish fishery as defined in
paragraph (b) (4) of this section, the
Secretary will publish a notice in the
Federal Register closing the Herring
Saving Areas to directed fishing with
trawl gear for yellowfin sole and “other
flatfish,” in the aggregate.

(4) By the DAP otherfishery. If, during
the fishing year, the Regional Director
determines that U.S. fishing vessels will
catch the PSC allowance or seasonal
apportionment of the PSC allowance of
Pacific herring while participating in the
“DAP other fishery” as defined in
paragraph (b)(4) of this section, the
Secretary will publish a notice in the
Federal Register closing the Herring
Savings Areas to directed fishing for:

(A) Pollock by trawl vessels using
non-pelagic trawl gear; and (B) Pacific
god b;/ ves;els u’§ing t*rawl gear.

5. In §675.24, paragraphs (c)
introductory text, (c)(1), and (c)(2) are
redesignated as paragraphs (c)(1)
introductory text, (c)(I)(i), and (c)()(ii),
newly redesignated paragraph (c)(1)
introductory text is revised, and new
paragraphs (c) introductory text, and
(€)(2) are added to read as follows:

8§675.24 Gear limitations.

* * * * *

(c) Gear allocations. (1) Vessels using
gear types other than those specified in
paragraphs (c)(I)(i) and (c)(I)(ii) of this
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section must treat sablefish as a
prohibited species.
* * # *

(2)  The Secretary, in consultation with

the Council, may limit the amount of
pollock TAC that may be taken in the
directed fishery for pollock using non-
pelagic trawl gear, (i) The Regional
Director must consider the following
information when limiting the amount of
pollock TAC that is apportioned to the
directed fishery for pollock using non-
pelagic trawl gear:

(A) The PSC limits and PSC bycatch
allowances established under § 675.21 of
this part;

(B) The projected bycatch of
prohibited species that would occur with
and without a limit in the amount of
pollock TAC that may be taken in the
directed fishery for pollock using non-
pelagic trawl gear;

(C) The cost of a limit in terms of
amounts of pollock TAC that may be
taken with non-pelagic trawl gear on the
nog-pelagic and pelagic trawl fisheries;
an

(D) Other factors pertaining to
consistency with the goals and
objectives of the FMP.

(ii) Proposed and final apportionment
of pollock TAC to the directed fishery
for pollock using non-pelagic trawl gear
will be published in the Federal Register
with the notices of proposed and final
specifications defined in § 672.20(a)(7) of
this part.

6.  Figures 3and 4 to part 675 are
redesignated as Figures 4 and 5and a
new Figure 3 is added to read as
follows:

BILLING CODE 3510-22-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 91-AEA-08]

Proposed Revocation of Transition
Area; Grundy, VA

agency: Federal Aviation
Administration (FAA), DOT.

action: Notice of proposed rulemaking.

summary: The FAA is proposing to
revoke the 700 foot Transition Area
established at Grundy, VA, for the
Grundy Municipal Airport. This action is
deemed necessary due to the non-
availability of any Standard Instrument
Approach Procedures (SIAPs) to this
airport. The cancellation of the SIAPs to
this airport and other related actions
concerning this proposal are contained
in non-rulemaking case numbers 91-
AEA-03-NR and 91-AEA-024-NR.
Furthermore, a SLAP which has been
unusable for several years (Grundy, VA,
VOR/DME-A) would be removed by
this action. The effect of this intended
action is to return that amount of
airspace not needed by the FAA to
contain aircraft conducting operations
conducted under an instrument flight
plan, back to the public. Additionally,
the airport status would be changed
from IFR to VFR.

dates: Comments must be received on
or before August 19,1991.

addresses: Send comments on the rule
in triplicate to: Edward R. Trudeau,
Manager, System Management Branch,
AEA-530, Docket No. 91-AEA-08,
F.A.A. Eastern Region, Federal Building
#111, John F. Kennedy Int’l Airport,
Jamaica, NY 11430.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, AEA-7, F.A.A. Eastern Region,
Federal Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430.

An informal docket may also be
examined during normal business horns
in the System Management Branch,
AEA-530, F.A.A. Eastern Region,
Federal Building #111, John F. Kennedy
International Airport, Jamaica, NY
11430.

FOR FURTHER INFORMATION CONTACT:
Mr. Curtis L. Brewington, Airspace
Specialist, System Management Branch,
AEA-530, F.A.A. Eastern Region,
Federal Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone (718) 917-0857.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide die factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
"Comments to Airspace Docket No. 91-
AEA-08". The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in the light of
comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Assistant Chief Counsel, AEA-7,
F.A.A. Eastern Region, Federal Building
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#111, John F. Kennedy International
Airport, Jamaica, NY 11430.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs stiould also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revoke the 700 foot Transition
Area established at Grundy, VA, due to
the non-availability of any SIAP to the
Grundy Municipal Airport, Grundy, VA.
Section 71.181 of part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6G dated September 4,
1990.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26,1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule will not
have a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Auviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend part
71 of the Federal Aviation Regulations
(14 CFR part 71) as follows:

PART 71—DESIGNATION OF FEDERA*.
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:
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Authority 49 US.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L 97-449, January 12,1983); 14
CFR 11.69.

571.181 [Amended!

2. Section 71.181 is amended as
follows:

Grundy, VA [Removed]

Issued in Jamaica, New York, on May 24,
1991.
Gary W. Tucker,
Manager, Air Traffic Division.
[FR Doc. 91-17088 Piled 7-17-91; 8:45 am)
BILLING CODE 49KM3-M

14 CFR Part 241
[Docket No. 46597; Notice No. 91-11]

RIN 2137-AC14

Confidential Treatment of Form 41
Schedules B-7 and B-43

agency: Office of the Secretary, DOT.

AcTION: Advance notice of proposed
rulemaking (ANPRM).

SUMMARY: This notice solicits comments
on whether the reporting provisions
governing the submission of Form 41
Schedules B-7, Airframe and Aircraft
Engine Acquisitions and Retirements,
and B-43, Inventory of Airframes and
Aircraft Engines should be amended so
as to include a period of confidential
treatment for information reported on
one or both of these schedules. This
notice responds to a request for
rulemaking filed by United Air Lines,
Inc.

DATES: Comments must be received on
or before September 3,1991.

addresses: Comments should be
directed to the Docket Clerk, Docket
46597, Room 4107, Office of the
Secretary, Department of
Transportation, 400 Seventh Street, SW..
Washington, DC 20590-0001. Comments
should identify the regulatory docket
number and be submitted in duplicate to
the address listed above. Commenters
wishing the Department to acknowledge
receipt of their comments must submit
with those comments a self-addressed
stamped postcard on which the
following statement is made: Comments
on Docket No. 46597. The postcard will
be date/time stamped and returned to
the commenter. AD comments submitted
will be available for examination in the
Rules Docket both before and after the
closing date for comments.

FOR FURTHER INFORMATION CONTACT: M.
Clay Moritz, Jr. or Jack M. Calloway,
Office of Airline Statistics, DAI-1,
Research and Special Programs

Administration, Department of
Transportation, 400 Seventh Street, SW.,
Washington, DC 20590-0001, (202) 366-
4385 and 366-4383, respectively.

Background

The issue of confidential treatment
was first raised by United Air Lines’
(United) motion of November 8,1989,
which requested the Department to
withhold from public disclosure the
acquisition costs and sales realization
amounts for airframes and aircraft
engines reported on its Schedule B-7,
Airframe and Aircraft Engine
Acquisitions and Retirements, for the
quarter ended September 30,1989
(Docket 46597). Subsequent motions
were filed with every Schedule B-7
submitted since then (Dockets 46868,
46933, 47119, and 47254). United also
filed a motion on March 28,1990, for
confidential treatment pertaining to the
airframe and aircraft engine acquisition
cost data reported on Schedule B-43,
Inventory of Airframes and Aircraft
Engines, the annual report covering
calendar year 1989 (Docket 46869). In
addition, American Airlines filed a
motion dated August 9,1990, for
confidential treatment of its Schedule B-
7 for the quarter ended June 30,1990.

The Director of the Research and
Special Programs Administration’s
(RSPAJ Office of Airline Statistics, in a
letter dated January 9,1991, denied each
of United's motions for confidential
treatment. In response, United filed, on
February 1,1991, a petition for review of
the staff action denying its motions. In
its petition. United stated that it was not
seeking exclusive confidentiality for its
data, but rather, believes that aircraft
acquisition costs and sales realization
amounts should be held confidential for
all carriers.

In urging the Department to review its
staff action. United expressed its desire
to have incorporated in the regulations
governing the submission of B-7 and B-
43 (14 CFR part 241.23, Schedule B-7 and
Schedule B-43) a provision for the
confidential treatment of the reported
data. United also indicated that it
planned to submit a petition for
rulemaking requesting an amendment to
part 241 to accord confidential treatment
to the equipment price data on
Schedules B-7 and B-43.

Pending action on its rulemaking
petition. United requested that the
Department grant its motions to
withhold from public disclosure along
with those of any other carrier
requesting such relief. In a letter dated
March 22,1991, the Director, Office of
Airline Statistics, granted United’s
request for a rulemaking to explore
whether section 23 of part 241 of the
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Department’s Economic Regulations
should be amended to accord
confidential treatment for the
information reported on Form 41
Schedules B-7 and B-43. At the same
time, the Director overturned his earlier
decision by granting United’s motions
pending the outcome of this rulemaking
proceeding.

In the same letter, the Director also
indicated that in order not to prejudge
the outcome of the rulemaking process
and to preclude United from enjoying an
advantage over other carriers by having
its data withheld from the public eye,
the Department would look favorably
upon individual air carrier motions for
confidential treatment of Form 41
Schedule B-7 and/or Form 41 Schedule
B-43. This offer applied to the
information reported on Schedule B-7
for the fourth quarter of 1990 and
Schedule B-43 for the calendar year
1990. Carriers were also apprised of
their right to file subsequent motions for
confidential treatment for each
successive filing of B-7 and B-43.

Request for Comments

In order lo thoroughly examine the
issue of confidentiality of the
information reported on Schedules B-7
and B-43, the Department requests
additional information. All responses
should address, as a minimum, the
issues raised in the questions set forth
below. For the convenience of those
wishing to submit comments, a copy of
Form 41 Schedules B-7 and B-43 is
provided as Exhibit A and Exhibit B,
respectively, to this Advance Notice of
Proposed Rulemaking (ANPRM).

1. is there a need to keep the
information reported on Form 41
Schedule B-7 and/or Form 41 Schedule
B-43 confidential?

Please explain, in detail, why the
information should or should not be held
confidential. ldentify, by specific data
element, the information on Schedules
B-7 and B-43 that you believe should or
should not be held confidential Explain
how the information does or does not
qualify for confidential treatment given
the governing body of law and
regulation, namely the Freedom of
Information Act (FOIA), 5U.S.C. section
552, and the Department's regulations,
Part 7 of Title 49 of the Code of Federal
Regulations (49 CFR Part 7).

2. For what length of time should the
information be held confidential? Please
explain the specific reasons, by data
element if necessary, for selecting a
particular period of time.
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Consolidation of Dockets/Comment
Period

All previously docketed motions
dealing with the confidential treatment
of Form 41 Schedules B-7 and B-43 will
be considered and consolidated in this
rulemaking (Docket 46597). Previously
docketed motions include eight motions
filed by United Air Lines (Dockets 46597,
46868, 46869, 46933, 47119, 47254, 47485,
and 47486); and one motion filed by
American Airlines (Docket 47273).
Furthermore, all motions received to
date for the confidential treatment of the
first quarter 1991 Form 41 Schedule B-7
have also been filed in reference to
Docket 46497. Finally all future
comments on any of the docketed
motions, and on this rulemaking, should
also be filed in this rulemaking docket.

Comments are due no later than 45
days after publication of this ANPRM in
the Federal Register.

Rulemaking Analyses and Notices
DOT Regulatory Policies and Procedures

This ANPRM is not significant under
the Department's Regulatory Policies
and Procedures, dated February 26,
1979. Its economic impact should be
minimal and a full regulatory evaluation
is not required. There is no air carrier
reporting burden associated with this
rulemaking proposal. Any burden
associated with this rulemaking if
confidentiality is granted, would be
borne solely by the Department, which
would need to establish and maintain
procedures for ensuring the
confidentiality of the affected data.

Executive Orders
Executive Order 12291

This action has been reviewed under
Executive Order 12291, and it has been
determined that this is not a major rule.
It will not result in an annual effect on
the economy of $100 million or more.
There will be no increase in production
costs or prices for consumers, individual
industries, Federal, state or local
governments, agencies or geographic
regions. Furthermore this ANPRM would
not adversely affect competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. These
proposed regulations would not affect
the reporting burden for large
certificated air carriers. Accordingly, a
regulatory impact analysis is not
required.

Executive Order 12612

This action has been analyzed in
accordance with the principles and

criteria contained in Executive Order
12612 and it has been determined that
this rulemaking action does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Executive Order 12630

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12630 and it has been determined that
this rulemaking action does not pose the
risk of a taking of constitutionally
protected private property.

Legislative Acts
Regulatory Flexibility Act

I certify that this action will not have
a significant economic impact on a
substantial number of small entities. For
purposes of its aviation economic
regulations, Departmental policy
categorizes certificated air carriers
operating small aircraft (60 seats or less
or 18,000 pounds maximum payload or
less) in strictly domestic service as
small entities for purposes of the
Regulatory Flexibility Act. This ANPRM
would affect only large certificated air
carriers.

Paperwork Reduction Act 01980

An information copy of this notice is
being submitted to the Office of
Management and Budget (OMB). This
ANPRM would result in no change in air
carrier reporting burden; therefore there
is no need to submit a paperwork
package to OMB for their approval. If
confidentiality is granted the burden
impact of this proposal would be borne
solely by the Department which would
be required to establish and maintain
procedures for ensuring the
confidentiality of the affected data. Ifa
notice of proposed rulemaking is drafted
subsequent to the issuance of this
ANPRM, the rulemaking proposal will
be submitted to the Office of
Management and Budget for approval in
accordance with 44 U.S.C. chapter 35.

Regulatory Identification Number

A regulatory information number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

List of Subjects in 14 CFR Part 241

Air carriers and Uniform System of
Accounts and Reports,
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Issued in Washington, DC on July 10,1991.
Robin A. Caldwell,
Director, Office ofAirline Statistics,
[FR Doc. 91-17074 Filed 7-17-91; 8:45 am]
BILLING CODE 4910-62-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 261
[SW-FRL-3974-6]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Use of
EPA’s Composite Model for Landfills
(EPACML) and Proposed Exclusion

agency: Environmental Protection
Agency (EPA).

ACTION: Proposed rule and request for
comment.

summary: Today’s notice announces the
Environmental Protection Agency’s
(EPA or Agency) proposal to use the
EPA's Composite Model for Landfills
(EPACML) in the evaluation of a
delisting petition. Based on waste-
specific information provided by the
petitioner, the Agency is proposing to
use the EPACML fate and transport
model to evaluate the impact of the
petitioned waste on human health and
the environment

Today’s proposal provides
background information on the
mechanics of the EPACML, and the use
of the EPACML in delisting decision-
making. Based on its evaluation using
the EPACML, the Agency today is
proposing to grant a petition submitted
by Reynolds Metals Company
(Reynolds), Bauxite, Arkansas, to
conditionally exclude certain solid
wastes to be generated by its thermal
treatment process from the lists of
hazardous wastes contained in 40 CFR
261.31 and 261.32. This action responds
to a delisting petition submitted under
40 CFR 260.20, which allows any person
to petition the Administrator to modify
or revoke any provision of parts 260
through 265 and 268 of title 40 of the
Code of Federal Regulations, and under
40 CFR 260.22, which specifically
provides generators the opportunity to
petition the Administrator to exclude a
waste on a “generator-specific” basis
from the hazardous waste lists. Today’s
proposed decision is based on an
evaluation of process and waste-specific
information provided by the petitioner.

DATES: EPA is requesting public
comments on today’s proposed
exclusion and on the applicability of the
EPACML to this proposal. Comments
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will be accepted until September 3,1991.
Comments postmarked after the close of
trlle comment period will be stamped
“late”.

Any person may request a hearing on
the proposed decision by filing a request
with the Director, Characterization and
Assessment Division, Office of Solid
Waste, whose address appears below,
by August 2,1991. The request must
contain the information prescribed in 40
CFR 260.20(d).

ADDRESSES: Send three copies of your
comments to EPA. Two copies should be
sent to the Docket Clerk, Office of Solid
Waste (0S-305), U.S. Environmental
Protection Agency, 401M Street, SW.,
Washington, DC 20460. A third copy
should be sent to Jim Kent, Delisting
Section, Waste ldentification Branch,
CAD/OSW (0S-333), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.
Identify your comments at the top with
this regulatory docket number: “F-91-
CML-FFFFF".

Requests for a hearing should be
addressed to Director, Characterization
and Assessment Division, Office of
Solid Waste (0S-330), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.

The RCRA regulatory docket for this
proposed rule is located at the U.S.
Environmental Protection Agency, 401 M
Street, SW. (room M2427), Washington,
DC 20460, and is available for viewing
from 9 a.m. to 4 p.m., Monday through
Friday, excluding Federal Holidays. Call
(202) 475-9327 for appointments. The
public may copy material from any
regulatory docket at a cost of $0.15 per

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800) 424-
9346, or at (703) 920-9810. For technical
information concerning this proposed
rule, contact Chichang Chen, Office of
Solid Waste (0S-333), U.S.
Environmental Protection Agency, 401M
Street, SW., Washington, DC 20460,
(202)382-7392.

SUPPLEMENTARY INFORMATION:
Preamble Outline

I. Proposed Use of EPACML for Delisting

Evaluations

A. Background

1. Authority

2. Use of Models for Delisting Evaluations

a. Reasonable Worst-Case Disposal
Scenarios

b. The VHS Model

¢. Public Comments on the VHS Model

3. Development of the EPACML

a. The Final Toxicity Characteristics Rule

b. Public Comments on the Planned Use of
the EPACML for Delisting
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4. Benefits of Replacing the VHS Model
with the EPACML for Delisting

B. Summary of the EPACML

1. Description of the EPACML

a. Disposal Scenario Assumptions

b. Fate and Transport Processes

¢. Input Parameters and Data Sources

d. Monte Carlo/Uncertainty Analysis

2. Modifications of the EPACML for
Delisting

a. Conversion of Delisting Waste Volumes
to Disposal Unit Area

b. Use of a “Scaling Factor” for
Accumulation of Wastes Over Multiple
Years (and Possible Codisposal with
Similar Wastes)

3. Dilution/Attenuation Factors (DAFs)

a. Selection of an Appropriate DAF
Percentile

b. Delisting DAFs for Landfills

c. Delisting DAFs for Surface
Impoundments

d. Comparison of Characteristics and
Delisting DAFs

C. Use of tiie EPACML in Delisting
Evaluations

1. General Approach

2. Selection of Landfill or Surface
Impoundment Disposal Scenario

3. Impact on Information Needed from
Delisting Petitioners

1. Proposed Exclusion

A. Background

1. Approach Used to Evaluate This Petition

B. Disposition of Delisting Petition

1. Reynolds Metals Company, Gum Springs,
Arkansas

a. Petition for Exclusion

b. Background

c. Agency Analysis

d. Agency Evaluation

e. Conclusion

f. Verification Testing Conditions

I11. Effective Date

IV. Regulatory Impact

V. Regulatory Flexibility Act

VI. Paperwork Reduction Act

VII. List of Subjects in 40 CFR Part 261

page. |

Proposed Use of EPACML for

Delisting Evaluations
A. Background
1. Authority

On January 16,1981, as part of its

final and interim final regulations
implementing section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. This list has been
amended several times, and is published
in 40 CFR 261.31 and 261.32. These
wastes are listed as hazardous because
they typically and frequently exhibit one
or more of the characteristics of
hazardous wastes identified in subpart
C of part 261 [i.e., ignitability,
corrosivity, reactivity, and toxicity) or
meet the criteria for listing contained in
40 CFR 261.11 (a)(2) or (a)(3).

Individual waste streams may vary,

however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste that is described in

these regulations generally is hazardous,
a specific waste from an individual
facility meeting the listing description
may not be. For this reason, 40 CFR
260.20 and 260.22 provide an exclusion
procedure, allowing persons to
demonstrate that a specific waste from a
particular generating facility should not
be regulated as a hazardous waste.

To have their wastes excluded,
petitioners must show that wastes
generated at their facilities do not meet
any of the criteria for which the wastes
were listed. See 40 CFR 260.22(a) and
the background documents for the listed
wastes. In addition, the Hazardous and
Solid Waste Amendments (HSWA) of
1984 require the Agency to consider any
factors (including additional
constituents) other than those for which
the waste was listed, if there is a
reasonable basis to believe that such
additional factors could cause the waste
to be hazardous. Accordingly, a
petitioner also must demonstrate that
the waste does not exhibit any of the
hazardous waste characteristics [i.e.,
ignitability, reactivity, corrosivity, and
toxicity), and must present sufficient
information for the Agency to determine
whether the waste contains any other
toxicants at hazardous levels. See 40
CFR 260.22(a), 42 U.S.C. 6921(f), and the
background documents for the listed
wastes. Although wastes which are
"delisted” [i.e., excluded) have been
evaluated to determine whether or not
they exhibit any of the characteristics of
hazardous waste, generators remain
obligated under RCRA to determine
whether or not their waste remains non-
hazardous based on the hazardous
waste characteristics.

In addition to wastes listed as
hazardous in 40 CFR 261.31 and 261.32,
residues from the treatment, storage, or
disposal of listed hazardous wastes and
mixtures containing hazardous wastes
are also considered hazardous wastes.
Such wastes are also eligible for
exclusion and remain hazardous wastes
until excluded. See 40 CFR 261.3 (c) and
(d)(2). The substantive standards for
“delisting” a treatment residue or a
mixture are the same as previously
described for listed wastes.

If a petitioned waste is granted an
exclusion by the Agency [i.e., delisted),
the waste is no longer controlled under
federal hazardous waste regulations and
the petitioner must manage and dispose
of the waste according to local and state
requirements or specifications.

In some cases, the Agency grants an
exclusion conditioned upon the facility
or waste meeting certain requirements.
For example, for wastes that are highly
variable in composition, the Agency
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often imposes post-exclusion testing
requirements that the petitioner must
meet prior to waste disposal. Only those
batches of waste that have passed the
verification testing conditions provided
in the final exclusion could be managed
as non-hazardous wastes; failing
batches must be managed as hazardous.

2. Use of Models for Delisting
Evaluations

During a delisting determination, the
Agency often uses fate and transport
models to predict the concentration of
hazardous constituents that may be
released from petitioned wastes after
disposal to determine the potential
impact on human health and the
environment An appropriate transport
model has been used to estimate the
potential impact of the leachable
hazardous constituents on the
underlying aquifer. Specifically, the
Agency has used the maximum
estimated waste volume and the
maximum reported leachate
concentrations as inputs to estimate the
constituent concentrations in the ground
water at a hypothetical receptor well
downgradient from the disposal site.The
calculated receptor well concentrations
(referred to as compliance-point
concentrations) were then compared
directly to the health-based levels used
in delisting decision-making for the
hazardous constituents of concern.

a. Reasonable Worst-Case Disposal
Scenarios. EPA’s approach when
applying fate and transport models has
been to represent a reasonable worst-
case waste disposal scenario for the
petitioned waste rather than use site-
specific factors. The Agency believes
that a reasonable worst-case scenario is
appropriate when determining whether
a waste should be relieved of the
protective management constraints of
RCRA subtitle C. Hie use ofa
reasonable worst-case scenario results
in conservative values for the
compliance-point concentrations and
ensures that the waste, once removed
from hazardous waste regulation, will
not pose a threat to human health or the
environment if the petitioner chooses to
dispose of the waste in accordance with
subtitle D requirements. Site-specific
factors [e.g., site hydrogeology) are not
considered because a delisted waste is
no longer subject to hazardous waste
control, and therefore, the Agency is
generally unable to predict and does not
control how a waste will be managed
after delisting.

b. The VHS Model. Under a landfill or
surface impoundment disposal scenario,
the plausible exposure route of most
concern to the Agency is ingestion of
contaminated ground water. To evaluate

land-disposed wastes, the Agency has
used the Vertical and Horizontal Spread
(VHS) model (see 50 FR 7896, February
26,1985, and 50 FR 48896, November 27,
1985 for details). The VHS model
approximates the transport processes
likely to occur in an aquifer below a
waste disposal site. The model predicts
the dilution of the contaminants in a
drinking water aquifer as a result of
dispersion in the vertical and horizontal
directions.

The waste-specific parameters used in
the VHS model are the leachate
concentrations of constituents of
concern and the annual volume of the
petitioned waste. The leachate
concentration is determined by
laboratory analysis, i.e., the Extraction
Procedure (EP) or the Toxicity
Characteristic Leaching Procedure
(TCLP) for constituents of concern.

In applying the VHS model, the
Agency made a variety of assumptions
to account for a reasonable worst-case
disposal scenario. The VHS model
assumes that the waste is disposed in a
40-foot wide, 8-foot deep trench in an
unlined municipal landfill. The length of
the trench is a function of the volume of
the petitioned waste. The model
assumes an infinite source of waste and
no aquifer recharge. The model
mathematically simulates the migration
of toxicant-bearing leachate from the
waste into the uppermost underlying
aquifer, and the subsequent dilution of
the toxicants due to dispersion within
the aquifer. The Agency used this model
to predict the maximum concentration of
the diluted toxicants at a hypothetical
receptor well (or compliance point)
located 500 feet from the disposal site.
The model does not consider
biodegradation, sorption, hydrolysis, or
unsaturated soil conditions.

c.  Public Comments on the VHS
Model. The Agency has received
comments on the VHS model in notices
announcing the use of the VHS and in
proposed petition denials and
exclusions. In general, the comments
expressed concern about ability of the
VHS to consider large waste volumes,
wastes stored in surface impoundments,
unsaturated soil conditions,
groundwater recharge, and longitudinal
contaminant dispersion in the aquifer.

The Agency acknowledged that the
VHS has some limitations, but
maintained that the use of the VHS was
appropriate until a more sophisticated
model was developed that would
account for these waste disposal
assumptions and transport processes.

3. Development of the EPACML

a.  TheFinal Toxicity Characteristics
Rule. On June 13,1986, EPA proposed an
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approach (see 51 FR 21648) for
estimating regulatory levels of
hazardous constituents in a waste
leachate using chronic toxicity reference
levels, combined with constituent-
specific dilution/attenuation factors
(DAFs) derived from the application of a
subsurface fate and transport model
(EPASMOD). On August C1988 (53 FR
28892), EPA requested comments on
revisions to EPASMOD that were being
considered by the Agency. The revisions
were incorporated and EPASMOD was
subsequently referred to as EPACML. In
the TC Final Rule (55 FR 11798, March
29,1990), the EPACML was used to
support the choice of appropriate DAFs
for the development of TC regulatory
levels.

The EPACML simulates the movement
of contaminants from a subtitle D (i.e.,
municipal solid waste) waste
management unit and migration through
the subsurface environment to a
potential drinking-water well. The
EPACML accounts for one-dimensional
steady and uniform advective flow;
contaminant dispersion in the
longitudinal, lateral, and vertical
directions; sorption; and chemical
degradation from hydrolysis. Hie
EPACML estimates a DAF for
contaminants, which represents a
reduction in the concentration expected
to occur during transport through soil
and ground water from the leachate
release point (bottom of the waste
management unit) to an exposure point
(a receptor well serving as a drinking-
water supply, referred to as a
compliance point).

The Agency used the EPACML to
investigate the expected range of DAFs
associated with the mismanagement of
solid wastes. DAFs were used to
identify wastes whose leaching behavior
indicates that they pose a hazard to
human health unless they are controlled
under Subtitle C management standards.
Specifically, the regulatory levels
promulgated under the TC rule are
supported by DAFs generated from the
EPACML.

b. Public Comments on the Planned
Use ofthe EPACML for Delisting. In the
August 1,1988 proposal of the TC rule,
EPA solicited comments on the use of
the EPACML model in the delisting
program. Although most commenters
agreed that there are fundamental
differences between the various
elements of the hazardous waste listing
and the corresponding elements in the
delisting program, all commenters
supported the use of the EPACML in the
delisting program. In response to these
comments, EPA stated in the final TC
rule that the EPACML would be used for
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delisting program in the future (see 55
FR11833; March 29,1990).

4. Benefits of Replacing the VHS Model
With the EPACML for Delisting

As stated above, the comments
received by the Agency supported the
use of EPACML in the delisting program.
The EPACML addresses comments
about the VHS model, including
consideration of an unsaturated zone,
ground-water recharge, evaluation of
large waste volumes and longitudinal
dispersion. Rather than using single
values for each input parameter, as is
the case with the VHS model, EPACML
uses a range of values for each input
parameter that are based on national
surveys of actual disposal facilities,
laboratory and field measurements, and
best available literature sources. The
uncertainty in the input parameters and
the range of possible combinations of
different input values are quantified
using a Monte Carlo simulation
technique.

The use of EPACML by delisting
provides consistency between the
characteristics and delisting programs
and maintains the current delisting
approach for considering waste volume
and reasonable worst-case disposal
scenarios. In addition, the use of
EPACML by delisting does not add
complexity to or increase the time
required for a delisting evaluation.

B. Summary ofthe EPACML
1. Description of the EPACML

As discussed previously in today’s
proposed rule, the EPACML was
developed to predict the transport of
hazardous constituents through soil and
ground water from a waste management
unit to a compliance point (a receptor
well serving as a drinking-water supply).
The output of the EPACML, the dilution/
attenuation factor (DAF), represents the
reduction in contaminant concentration
resulting from subsurface processes
such as adsorption, three-dimensional
dispersion, and dilution from ground-
water recharge.

The DAF is obtained by dividing the
contaminant concentration in leachate
leaving the disposal unit by the
concentration in the receptor well
predicted by the EPACML. For example,
if the leachate concentration of the
waste in the disposal unit is 10 ppm and
the predicted contaminant concentration
in the receptor well is 1 ppm, then the
DAF for the contaminant would be 10.
Actual use of the DAF in the evaluation
of petitioned wastes is discussed in
section I.C.

The EPACML uses a Monte Carlo
simulation technique to account for the

wide range of hydrogeologic settings
found at municipal waste landfills, and
to account for the uncertainty in the
input data. The Monte Carlo procedure
randomly selects values from frequency
distributions developed for each input
parameter and results in a cumulative
frequency distribution of DAFs. Details
of the Monte Carlo method are
described in detail in section LB.l.d.

The method the Agency used to apply
EPACML to delisting is similar to its
application for the TC rule, except for
some modifications made to reflect the
criteria currently used for delisting
evaluations. Specifically, petitioned
wastes are evaluated based on the
volume of the waste and the leachable
concentrations of the constituents of
concern found in the waste. However,
the EPACML requires as an input
parameter the area of a disposal unit.
Therefore, the Agency developed a
procedure to convert the volume of a
petitioned waste to the disposal unit
area required by the EPACML. This
procedure is described in detail in the
docket in today’s notice. Otherwise, the
fate and transport assumptions and
input data are the same as those used
for the TC rule and are summarized
here.

For additional information about the
development and the use of the
EPACML, the reader is referred to the
TC rule (55 FR 11798, March 29,1990)
and to the Background Document for the
EPACML contained in the docket in
today’s notice. This background
document presents in detail each of the
technical issues raised in the public
comments on the model and die
Agency’s response to these issues.

a. Disposal Scenario Assumptions.
The Agency developed the EPACML
model to evaluate the fate and transport
of hazardous constituents released from
waste disposed in landfills. During the
development of the TC rule, the Agency
received comments about the need to
consider the fate and transport of
wastes disposed in surface
impoundments. In response, the Agency
used data relevant to a surface
impoundment scenario with the
EPACML to simulate migration from an
impoundment. The assumptions
associated with both the landfill and
surface impoundment disposal scenario
and the input data necessary to evaluate
surface impoundments using the
EPACML are discussed below.

The selection of the disposal scenario
assumption determines the method of
selecting input parameters that are
subsequently used to compute leachate
infiltration rate. For landfills, the
Hydrologic Evaluation of Landfill
Performance (HELP) model (Ref. 1) was
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used to determine the leaching rate from
landfills. The HELP model calculates
leachate flux as a function of landfill
cap, climatologic data, surface runoff,
and percolation. Leaching rates from
surface impoundments were estimated
by considering the relationship between
vertical groundwater velocity, the
porosity and permeability of subsurface
materials and the solution of the
nonlinear steady state flow problem.
Leachate rates from surface
impoundments also consider the depth
of ponding in the impoundment and the
thickness and permeability of the sludge
layer at the bottom of the impoundment.
The reader is referred to the background
documents in the docket for the details
of the assumptions associated with each
disposal scenario.

b.  Fate and TransportProcesses. The
EPACML fate and transport model
consists of an unsaturated zone module
and a saturated zone module, both of
which were reviewed and endorsed by
EPA’s Science Advisory Board (SAB).
Each module is based on a number of
key assumptions pertaining to ground-
water flow, subsurface characteristics,
and the behavior of hazardous
constituents. These assumptions were
necessary to develop mathematical
representations of the fate and transport
processes considered. Selection of the
assumptions was based on their relative
significance in modeling the transport of
contaminants,-the availability of data
required for the assumption, and the
ability to develop mathematical
solutions for the models.

The unsaturated and saturated zone
modules are best described by
summarizing the assumptions each uses
to model unsaturated zone flow and
contaminant transport. The major
assumptions for flow in the unsaturated
zone include:

¢ Flow is steady in the vertical
direction, and negligible in the lateral
and transverse directions;

» No vapor phase or immiscible liquid
flow occurs, and the water phase is the
only flowing material,

* Flow is isothermal;

« Effects of variations in the
unsaturated zone hydraulic properties
caused by alternating moisture
conditions (hysteresis) are negligible;

 The flow field is uniform and
continuous in direction and velocity;
and

» The unsaturated zone is
homogeneous and isotropic.

The major assumptions used to model
contaminant transport in the
unsaturated zone are:
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« Chemical transport is vertical;
lateral and transverse transport is
negligible;

« Chemical sorption is modeled as a
reversible, linear equilibrium process;

« Vapor phase transport of chemicals
is negligible; and

 Unsaturated zone transport of
chemicals is solved for the steady-state
condition.

Ground-water flow and contaminant
transport in the saturated zone are
based on the following assumptions:

» Ground-water flow regions are of
infinite extent in the longitudinal
direction, semi-infinite extent in the
lateral direction, and finite in the
vertical direction;

¢ The aquifer is homogeneous and
isotropic with a constant thickness;

» Ground-water flow is uniform and
continuous in direction and velocity;

 Recharge, as a result of
precipitation, supplies water to the
disposal unit and the aquifer;

» The ground water upstream of the
disposal site is initially free of
contamination;

» An infinite source supplies a
constant mass flux of chemical into the
aquifer;

» Contaminants follow a linear
equilibrium adsorption isotherm;

* Receptor well locations are
anywhere within the areal extent of the
contaminant plume.

These assumptions and the
mathematical methods used to model
them are described in greater detail in
the Background Document for EPACML
fRef. 2).

laboratory and field measurements, and
best available literature sources.

The Agency used source and site-
specific data from the OSW Survey of
Solid Waste Landfills (Ref. 3) to obtain
values for disposal unit area, distance to
the closest downgradient drinking water
wells, and thickness of the unsaturated
zone. The Agency used this survey data
to develpp the method to convert waste
volume to landfill disposal unit area, as
described in 1.B.2.a below and in the
background document (Ref. 2). In
addition, the Agency has obtained a set
of data on Subtitle D surface
impoundments, including disposal unit
volumes and depths (Ref. 4).

The OSW survey contains data for a
representative range of aquifer types in
the country, including values for
saturated zone thickness, ground-water
pH, particle diameter and fraction of
organic carbon. Dispersivity values are
computed as a function of distance to
the receptor well based on a detailed
analysis of data gathered from field
tests. Seepage velocity, hydraulic
conductivity, and porosity are derived
from particle diameter and other
parameters using analytical equations.

Climatologic and soils data were used
to compute frequency distributions of
leachate flux from the disposal unit The
Agency obtained national climatologic
data from 100 stations for precipitation
and evaporation data that are based on
20-year climatic records. Soils data were
acquired from the US Soil Conservation
Service (SCS) to determine landfill cover
and unsaturated zone soil properties.

A complete list of all input parameters

c.  InputParameters and Data Sourcesand their frequency distributions is

The modeling assumptions and the
Monte Carlo simulation method
(described in detail in section LB.I.d)
define the data requirements for
applying the EPACML. Specifically, the
Monte Carlo method randomly selects
values from frequency distributions of
each input parameter. Therefore, the
information required for each input
parameter includes: the type of
frequency distribution [e.g., normal,
exponential) and summary statistics
such as mean, standard deviation and
range of values (minimum and
maximum). The data sources and
analyses performed to obtain the
frequency distributions are described in
detail in the background documents for
the EPACML (Ref. 2) and are
summarized here.

The input data required by the
EPACML consists of several types of
data: source (disposal unit) data,
chemical constituent data, unsaturated
zone data, and aquifer data. Values for
each of these types of data were
obtained from Agency surveys,

presented in the background document
(Ref. 2). It is to be noted that a recent
statistical analysis (based on
comparison with a hydrogeologic
database developed from a national
survey of National Water Well
Association members (Ref. 5)) supported
the Agency’s use of the OSW landfill
survey data. In particular, this
publication concluded that the
statistical distributions used by EPA for
the two most important hydrogeologic
parameters used in the model, seepage
velocity and hydraulic conductivity, are
sound.
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parameter and can be viewed as a
ranked order of increasingly higher
downgradient concentrations, from the
“best-case” situations at a low
cumulative frequency (large DAFs) to
the “worst-case” situations at high
cumulative frequencies (small DAFs) for
the scenario being investigated (55 FR
11826; March 29,1990).

Monte Carlo simulation was chosen
as the preferred method to evaluate a
variety of land disposal scenarios and to
account for the uncertainty inherent in
the input data. The wide range of
environmental conditions [e.g., ground-
water velocities, ground-water pH,
exposure point/receptor well locations)
found at disposal sites across the nation
makes the selection of a reasonable
worst-case for each input parameter
difficult.

Further justification for the use of the
Monte Carlo method is provided by the
very complex manner in which the many
model parameters interact. Unless many
(hundreds to thousands) combinations
of variables are investigated, it is simply
not possible to account for the wide
range of physical settings found at
various disposal sites. Therefore, the
Monte Carlo method was utilized to
ensure a conservative yet physically
reasonable estimation of contaminant
fate and transport.

2. Modifications of the EPACML for
Delisting

a. Conversion ofDelisting Waste
Volumes to Disposal UnitAreas. As
described previously in today’s
proposed ride, the waste-specific data
used in delisting evaluations are the
maximum waste volume and the
maximum leachable concentrations of
constituents in the waste. To use the
EPACML for delisting evaluations, the
area of the waste management unit,
rather than the maximum waste volume,
is used as an input parameter to the
EPACML.

The conversion of waste volume to
disposal unit area was part of the pre-
processing calculation for the EPACML.
The preprocessing calculation correlates
waste volume with disposal unit area
via a regression equation developed

d.  Monte Carlo/Uncertainty Analysis.from national data on disposal unit

Data are incorporated into the EPACML
using a Monte Carlo procedure. The
Monte Carlo procedure randomly selects
values from a frequency distribution for
each parameter. The model is run a
sufficient number of times (typically
several thousand) to produce a
frequency distribution of the model’s
output (DAFs). The output frequency
distribution represents a full range of
interactions of each individual

dimensions contained in the OSW
Survey. This calculation uses the
regression equation to develop
frequency distributions of disposal unit
areas, taking into consideration the
regression variance to account for the
uncertainty in the volume/area
relationship. Methods to convert waste
volume to disposal unit area were
developed for both landfills and surface
impoundments (Ref. 6).
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b. Use ofa "Scaling Factor"for
Accumulation of Wastes Over Multiple
Years (and Possible Co-disposal with
Similar Wastes). The delisting program
primarily receives petitions for wastes
generated on an on-going basis [i.e., a
petition is based on an annual waste
generation rate). To account for the total
amount of waste generated and
ultimately placed in a landfill, the
Agency has chosen to multiply the
annual waste volume by a factor of 20,
based on the assumption of a 20-year
active lifetime of a municipal subtitle D
unit. This conservative assumption is
based on the average active life of
Subtitle D disposal facilities in the U.S.
{Ref. 7).

Petitions are also occasionally
submitted for wastes that have been
placed in a waste management unit, but
are no longer being generated [i.e., a
petition for a one-time exclusion). In
order to maintain a consistent delisting
evaluation methodology for the landfill
scenario, the Agency believes it is
generally appropriate to also use the
same scaling factor of 20 for these one-
time exclusions. In this way, the Agency
would discourage petitions for
intermittently generated batches of
waste, which could not be delisted
based on total volume, but may pass the
volume-based delisting evaluation when
evaluated separately. However, in some
cases the Agency believes the use of a
factor of 20 may not be appropriate for
one-time exclusions. That is, if the
petitioner can conclusively demonstrate
that the waste is no longer being
generated, it will not be generated in the
future, and no other similar waste is
stored or disposed of on-site, then the
factor of 20 seems unwarranted.
Therefore, the Agency intends to
evaluate petitions for one-time
exclusions on a case-by-case basis.

For wastes that are likely to be
disposed in surface impoundments, the
Agency will determine the size of the
unit based on the maximum annual
waste generation rate. The Agency is
assuming that most active surface
impoundments generally utilize a
continual flow-through of liquid, i.e.,
liquid waste is discharged to a surface
impoundment, solids are allowed to
settle and the remaining liquid is
discharged via an NPDES permit
Retention times for liquids in surface
impoundments range from hours to
hundreds of days (Surface Impoundment
Survey, Ref. 8). In addition, sludge that
accumulates at the bottom of a surface

impoundment may, in some cases, be
removed to maintain the active life of
the surface impoundment. Therefore, the
Agency has chosen to use the annual
volume of liquid wastes to determine the
size of surface impoundments. The
Agency believes that using the volume
of liquid waste generated over 20 years
to determine the size of the
impoundment is unnecessary and
unreasonable given the continual flow
through of liquid. One-time surface
impoundment wastes will also be sized
based on the reported volume of stored
liquid waste.

3. Dilution/Attenuation Factors (DAFS)

a.  Selection ofan Appropriate DAF
Percentile. The EPACML Monte Carlo
simulation yields a probability
distribution of DAFs. Therefore, the
selection of the DAF percentile is
essentially a selection of the level of
confidence in the DAF value. In other
words, the DAF percentile expresses the
probability that a toxic constituent
disposed of in a municipal solid waste
landfill will undergo certain dilution/
attenuation as it moves through a
subsurface environment to an exposure
point (55 FR 11826, March 29,1990). The
DAF value depends on the selected
probability or DAF percentile.

The characteristics program used the
85th percentile DAF to set regulatory
levels. The characteristics program is
designed to identify those wastes that
should be subject to hazardous waste
regulations; characteristics levels are
those equal to or above which a waste is
clearly hazardous. However, wastes
may still be hazardous even if they
leach hazardous constituents at levels
less than the TC regulatory levels.

The delisting program is meant to
define those wastes that can be let out
of the hazardous waste system; delisting
regulatory levels are those below which
a waste is clearly nonhazardous.
Therefore, the Agency believes it is
appropriate that the delisting program
be more stringent than the
characteristics program.

The Agency suggested in the final TC
rule that more stringent DAF percentiles
may be used when input parameters are
more narrowly defined. The disposal
unit area (as a function of petitioned
waste volume) has been more narrowly
defined for delisting, and the delisting
application of EPACML produces a
distribution of DAFs for fixed volumes
of waste. The TC rule application of the
EPACML randomly selected disposal
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unit size [i.e., waste volume) from the
entire range of landfill sizes represented
in the OSW landfill survey.

The Agency believes it is justified in
selecting a confidence level for the
EPACML as adapted for delisting that is
more stringent than the 85th percentile
chosen to define the TC. Therefore, the
Agency is proposing to use the 95th
percentile DAFs for delisting. The
Agency believes the 95th percentile
represents a conservative and
reasonable worst-case disposal scenario
for delisted wastes.

The 95th percentile confidence level
also represents a conventional level of
significance that is frequently used in
statistical evaluations. For example,
when evaluating ground-water
monitoring data for hazardous waste
management facilities, as required by 40
CFR 264.97, the Agency uses a
confidence level of 95% for determining
constituent concentrations in multiple-
well comparisons (53 FR 39728; October
11,1988). Since the goals of the delisting
and RCRA ground-water monitoring
programs are similar, i.e., determining if
wastes are releasing hazardous
constituents to ground water at levels
above health-based thresholds, the
Agency believes the use of the same
statistical significance level is
appropriate.

b. Delisting DAFsfor Landfills.
EPACML analyses for landfills produced
DAFs for a range of petitioned waste
volumes that might be considered by the
delisting program. The resulting DAF
curve for landfills is shown in Exhibit 1,
and representative DAF values for
selected volumes are given in Table 1.
TheJesuits are consistent with the
expected degree of dilution as a function
of waste volumes; i.e., leachate from
small waste volumes undergoes a
greater degree of dilution than large
waste volumes. It can also be noted that
the highly non-linear nature of the curve
(rapid decrease in DAF as waste volume
increases) may provide an additional
disincentive for dilution of wastes to
decrease the concentration of hazardous
constituents [i.e,, dilution of a waste will
result in higher volumes and, therefore,
lower DAFs). The Agency believes that
the use of a “sliding scale” based on
volume to evaluate delisting petitions
may also provide incentives to
petitioners to minimize waste
generation.

BfLLINQ CODE e560~50-M
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1>ble 1.—DAFS for Landfills and

Surface Impoundments

95th percentile
Waste volume (cubic

Surface
yards per year) Landfill impound-
ments
1,000....cccciiiirciene 100 <100
1,250. i, 96 100
1,500, v 90 93
1,750..... . 84 85
2,000 ..... 79 78
2,500 ...,,. " 74 68
3,000..... . 68 63
4,000..... . 57 54
5,000..... “ 54 48
6,000..... 48 43
7,000. 45 41
8,000. 43 36
9,000. 40 35
10,000 36 34
12,500 33 29
15,000 29 26
20,000 27 23
25,000.™ 24 20
30,000.... 23 18
40,000.. 20 15
50,000... 19 13
60,000... 17 12
80,000... 17 10
90,000... 16 10
100,000 15 9
150,000.......cemrreinne. 14 7
200,000....... [T 13 6
250,000..™...... .. 12 6
300,000.™....... ceeereennns 12 6

1DAF cutoff is 100 corresponding to the Toxicity
Characteristic Rule.

c. Delisting DAFsfor Surface
Impoundments. EPACML analyses for
surface impoundments also produced
DAFs for a range of petitioned waste
volumes. Exhibit 1 shows that the
surface impoundment DAFs for the 95th
percentile are somewhat lower than the
landfill DAFs despite the use of a
scaling factor of 20 for the landfill DAFs,
compared to a factor of one for the
impoundment scenario. This is a
function of the relatively higher
infiltration rate for surface
impoundments, as a result of the liquid
in the surface impoundment and
subsequent increase in hydraulic head.
The difference between landfills and
surface impoundments becomes more
pronounced as volume increases. The
Agency believes that the use of lower
DAFs for surface impoundments than
landfills is representative of the higher
leachate flux that may potentially occur
at surface impoundments.

d. Comparison of Characteristics and
Delisting DAFs. The range of disposal
unit areas (petitioned waste volumes)
and the use of a higher DAF percentile
for delisting have resulted in DAF
values that are different than those
promulgated for characteristic wastes.
As noted previously, the Agency
believes it is appropriate for delisting
levels to be more conservative than

characteristic levels that define wastes
that are clearly hazardous. The Agency
believes that the use of waste volume as
a determining factor in delisting is
consistent with the criteria used to
define waste as hazardous through the
listing of hazardous waste (see 40 CFR
201.11(a)(3)(viii)).

The Agency believes that the
EPACML provides a “continuum™ for the
definition of hazardous waste, from the
TC level (DAF of 100) to a DAF of
approximately 10 based on the volume
of waste. Note that this is an incentive
to minimize waste and a disincentive to
dilute wastes to meet delisting levels.
The delisting regulations (40 CFR
260.22(d)(3)) preclude delisting any
waste that exhibits a Characteristic,
including the TC. Therefore, DAFs used
in delisting will not exceed the DAF of
100 that serves as the basis for the
regulatory TC levels, and delisting DAFs
for waste volumes below 1,000 cubic
yards will not increase above 100.

C. Useofthe EPACML in Delisting
Evaluations

X General Approach

The Agency intends to use the
EPACML (modified for delisting
purposes), when appropriate, as a tool
to estimate the concentration of
contaminants in ground water that could
result from a potential contaminant
release from a waste disposal unit. The
EPACML allows the Agency to
determine the effect the petitioned
waste could have on human health if it
is not managed as a hazardous waste.
The Agency considered the results of
the model evaluation as a factor in
proposing to exclude waste from the
lists of hazardous waste in subpart D of
40 CFR part 261 in today’s notice (see
section II).

The typical input parameters for the
EPACML in the delisting process are the
constituent leachate concentration, the
type of waste unit [i.e., landfill or
surface impoundment) and the volume
of the petitioned waste. The EPACML
allows a “sliding-scale” approach to be
used to determine the DAF value based
on a specific petitioned waste volume.
This approach involves identifying the
most likely disposal scenario (typically
landfills and surface impoundments)
and selecting the DAF values based on
the reported volume of waste.

2. Selection of Landfill or Surface
Impoundment Disposal Scenario

The Agency will select the
appropriate model and DAF value, for
either landfills or surface
impoundments, depending on the
expected disposal scenario for the
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petitioned waste. The assessment of
whether or not a petitioned waste is
disposed in a landfill or surface
impoundment will be determined on a
case-by-case basis. The Agency will
determine which type of model to use
(landfill or surface impoundment) based
on the disposal method, the waste
composition (e.g., percent solids), and
current methods used to manage the
waste.

3. Impact on Information Needed from
Delisting Petitioners

The Agency does not anticipate that
use of the EPACML for delisting
decisions, as appropriate, will have a
significant impact on the information
needed for facilities submitting a
delisting petition. As before, petitioners
will be required to submit the
information and data required by 40
CFR 260.20 and 260.22. Waste sampling
procedures for the collection of input
leachate data remain the same as those
used for other fate and transport models
and are not likely to impose any
additional burden on the petitioner (see
“Petitions to Delist Hazardous Wastes:
A Guidance Manual", EPA publication
EPA/530-SW-85-003; April 1985).

EPA solicits comments on all aspects
of this model and its use in the context
of this delisting petition, which is
discussed in more detail below.

1. Proposed Exclusion
A. Background

1. Approach Used to Evaluate This
Petition

This petition requests a delisting for a
listed hazardous waste. In making the
initial delisting determination, the
Agency evaluated the petitioned waste
against the listing criteria and factors
cited in 40 CFR 261.11 (a)(2) and (a)(3).
Based on this review, the Agency agrees
with the petitioner that the waste is non-
hazardous with respect to the original
listing criteria. (Ifthe Agency had found,
based on this review, that the waste
remained hazardous based on the
factors for which the waste was
originally listed, EPA would have
proposed to deny the petition.) EPA then
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
The Agency considered whether the
waste is acutely toxic, and considered
the toxicity of the constituents, the
concentration of the constituents in the
waste, their tendency to migrate and to
bioaccumulate, their persistence in the
environment once “eleased from the
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waste, plausible and specific types of
management of the petitioned waste,
and the quantities of waste generated.

For this delisting determination, the
Agency identified plausible exposure
routes for hazardous constituents
present in the waste. The Agency is
proposing the use of an organic leachate
model in lieu of analytical results
quantifying the mobility of hazardous
organic constituents in the petitioned
waste. The Agency also used the
EPACML described in Section | of this
notice to predict the concentration of
hazardous constituents that may be
released from the petitioned waste after
disposal and to determine the potential
impact of the unregulated disposal of
Reynolds’ petitioned waste on human
health and the environment.
Specifically, the EPACML was used to:
(2 Predict compliance-point
concentrations which were then
compared directly to the levels of
regulatory concern for particular
hazardous constituents, and (2)
calculate proposed maximum allowable
leachable concentrations [Le., delisting
levels) for the hazardous constituents of
concern in the waste.

EPA believes that this fate and
transport model represents a reasonable
worst-case waste disposal scenario for
the petitioned waste, and that a
reasonable worst-case scenario is
appropriate when evaluating whether a
waste should be relieved of the
protective management constraints of
RCRA subtitle C. Because a delisted
waste is no longer subject to hazardous
waste control, the Agency is generally
unable to predict and does not control
how a waste wiU be managed after
delisting. Therefore, EPA currently
believes that it is inappropriate to
consider extensive site-specific factors
when applying the fate and transport
model. For example, a generator may
petition the Agency for delisting of a
metal hydroxide sludge which is
currently being managed in an on-site
landfill and provide data on the nearest
drinking water well, permeability of the
aquifer, dispersivities, etc. If the Agency
were to base its evaluation solely on
these site-specific factors, the Agency
might conclude that the waste, at that
specific location, cannot affect the
closest well, and the Agency might grant
the petition. Upon promulgation of the
exclusion, however, the generator is
under no obligation to continue to
manage the waste at the on-site landfill.
In fact, it is likely that the generator will
either choose to send the delisted waste
off site immediately, or will eventually
reach the capacity of the on-site facility
and subsequently send the waste off site

to a facility which may have very
different hydrogeological and exposure
conditions.

The Agency also considers the
applicability of ground-water monitoring
data during the evaluation of delisting
petitions. During the development of its
thermal treatment process using a rotary
kiln, Reynolds disposed of the kiln
residue in an on-site non-hazardous
landfill at its Bauxite, Arkansas facility.
In this case, the Agency determined that
it would be inappropriate to request
ground-water monitoring data from
Reynolds’ on-site landfill for several
reasons. First, the waste disposed of in
the on-site landfill was generated over a
period of several years during the
development of the thermal treatment
process. Therefore, the landfill contains
wastes treated using various process
operating conditions and the wastes are
not fully representative of the final
treatment process or the petitioned
waste. Second, the petitioned waste is
not currently generated or disposed of in
the on-site landfill. For these reasons,
any ground-water monitoring data
collected from the on-site landfill would
not characterize the effects of the
petitioned waste on the underlying
aquifer at the eventual disposal site and
thus would serve no purpose.
Furthermore, the petitioned waste,
presently classified as EPA Hazardous
Waste No. K088, was not a listed
hazardous waste in the State of
Arkansas during the period that
Reynolds disposed of the waste in its
on-site landfill. Under 40 CFR
271.21(e)(2), States, such as Arkansas,
with final authorization for their
hazardous waste management programs
must modify their programs to reflect
Federal program changes within
specified time frames. The deadline by
which an authorized State had to modify
its program to adopt the Federal listing
of K088 was July 1,1990 (provided no
statutory change was needed). See 53
FR 35412, September 13,1988. Because
Reynolds did not place any of its
thermally-treated K088 waste in the on-
site landfill after June 30,1990, and the
landfill never received any other
hazardous waste, the landfill is not
subject to the ground-water monitoring
requirements erf40 CFR part 264 or 265
or the equivalent authorized state
requirements. Therefore, groundwater
monitoring data is not available for the
petitioned waste. EPA has proposed a
rule clarifying the Agency’s use of
ground-water data in delisting decisions
(see 54 FR 41930, October 12,1989).

Reynolds petitioned the Agency for an
upfront exclusion (for a waste that has
not yet been generated) based on
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descriptions of a full-scale process used
to treat spent potliners, characterization
of untreated spent potliners, and results
from the analysis of kiln residue
generated at Reynolds’ Bauxite,
Arkansas facility during the treatment of
spent potliners from four Reynolds
aluminum reduction facilities.
Specifically, Reynolds requested an
upfront exclusion for kiln residue
generated from the treatment of spent
potliners received from the four
Reynolds facilities and any other
aluminum reduction facility. In addition,
Reynolds plans to move its thermal
treatment process from Bauxite,
Arkansas to another Reynolds facility
located in Gum Springs, Arkansas, and
requested that the upfront exclusion
apply to kiln residue generated at the
new facility location. Moreover,
Reynolds requested that the exclusion
also apply to future waste generated by
one additional rotary Kiln, in order for
Reynolds to expand its spent potliner
treatment capacity. The second kiln
would be established in conjunction
with the first kiln, in Gum Springs,
Arkansas, and similarly treat spent
potliners.

Similar to other facilities seeking
upfront exclusions, this upfront
exclusion would be contingent upon
Reynolds conducting analytical testing
of representative samples of the
petitioned waste once the treatment unit
is on-line at the new facility location.
Specifically, Reynolds will be required
to collect representative samples from
each of the rotary kilns once they are
operational in Gum Springs, Arkansas,
to verify that the rotary kilns are on-line
and operating as described in the
petition. The verification testing requires
Reynolds to demonstrate that the rotary
kilns, once on-line at its R.P. Patterson
facility in Gum Springs, Arkansas can
render spent potliners non-hazardous
[i.e., meeting the Agency’s verification
testing conditions).

From the evaluation of Reynolds’
delisting petition, a list of constituents
was developed for the verification
testing conditions. Proposed maximum
allowable leachable concentrations for
these constituents then were derived by
back calculating from the delisting
health-based levels through the
EPACML adapted for use in delisting
(see Part | of this notice). These
concentrations (i.e., “delisting levels™)
are the proposed verification testing
conditions of the exclusion.

The Agency encourages the use of
upfront delisting petitions because they
have the advantage of allowing the
applicant to know what treatment levels
for constituents will be sufficient to
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render specific wastes non-hazardous,
before investing in new or modified
waste treatment systems. Therefore,
upfront delistings will allow new
facilities to receive exclusions prior to
generating wastes, which, without
upfront exclusions, would unnecessarily
have been considered hazardous.
Upfront delistings for existing facilities
can be processed concurrently during
construction or permitting activities;
therefore, new or modified treatment
systems should be capable of producing
wastes that are considered non-
hazardous sooner than otherwise would
be possible. At the same time,
conditional testing requirements to
verify that the delisting levels are
achieved by the fully operational
treatment systems will maintain the
integrity of the delisting program and
will ensure that only non-hazardous
wastes are removed from subtitle C
control.

Finally, the Hazardous and Solid
Waste Amendments of 1984 specifically
require the Agency to provide notice
arid an opportunity for comment before
granting or denying a final exclusion.
Thus, a final decision will not be made
until all public comments on today’s
proposal to exclude Reynolds’ waste are
addressed and the proposal to use the
EPACML in this delisting decision is
finalized.

B. Disposition ofDelisting Petition

1. Reynolds Metals Company, Gum
Springs, Arkansas

a. Petition for Exclusion. Reynolds
Metals Company’s (Reynolds) Hurricane
Creek facility, located in Bauxite,
Arkansas, is a closed bauxite mine and
alumina refining processing plant.
Reynolds petitioned the Agency to
exclude kiln residue derived from
processing spent potliners using its
rotary kiln treatment process. The kiln
residue is presently listed, in accordance
with 40 CFR 281.3(c)(2)(i) [Le., the
“derived from” rule), as EPA Hazardous
Waste No. KO88—*“Spent potliners from
primary aluminum reduction”. The listed
constituent of concern for KO88 waste is
cyanide (complexes) (see 40 CFR part
261, appendix VII). Reynolds plans to
move its spent potliner treatment
equipment from Bauxite, Arkansas to its
R.P. Patterson facility located at Gum
Springs, Arkansas, if a final exclusion
for the treatment residue is granted.

Reynolds petitioned to exclude its kiln
residue because it does not believe that
the waste will meet the criteria of the
listing. Reynolds also believes that its
treatment process will generate a non-
hazardous waste because the
constituent of concern is present at low

levels. Reynolds further believes that
the waste will not be hazardous for any
other reason [i.e., there are no additional
constituents or factors that could cause
the waste to be hazardous). Review of
this petition included consideration of
the original listing criteria, as well as the
additional factors required by the
Hazardous and Solid Waste
Amendments (HSWA) of 1984. See
section 222 of HSWA, 42 U.S.C. 6921(f),
and 40 CFR 260.22(d)(2)-(4). Today’s
proposal to grant this petition for
delisting is the result of the Agency’s
evaluation of Reynolds’ petition.

b.  Background. On August 14,1989,
Reynolds petitioned the Agency to
exclude its kiln residue generated from
the treatment of spent potliner wastes
by its rotary kiln process, and
subsequently provided additional
information to complete its petition.
Specifically, Reynolds requested that
the Agency grant an upfront exclusion
(i.e., an exclusion that applies to waste
not presently generated) for kiln residue
generated by the rotary kiln process at
its future location in Gum Springs,
Arkansas.

In support of its petition, Reynolds
submitted (1) detailed descriptions of its
waste treatment process; (2) a
description of the processes generating
spent potliners that were treated by the
rotary Kiln process; (3) total constituent
analysis results for die eight EP metals
listed in 40 CFR 261.24 (EPA recently
adopted the Toxicity Characteristic
Leaching Procedure (TCLP) in the
Toxicity Characteristic (TC) rulemaking
(55PR 11798; March 29,1990) as a
replacement to the EP for the
establishment of the TC regulatory
levels and these eight metals are now
referred to as the TC metals.); (4) total
constituent analysis results for
antimony, beryllium, nickel, cyanide,
and fluoride from representative
samples of both the kiln residue and the
untreated spent potliners; (5) EP
leachate analysis results for the eight
metals listed in 40 CFR 261.24, antimony,
beryllium, nickel, cyanide, and fluoride
from representative samples of the kiln
residue; (6) TCLP leachate analyses for
the TC metals (except mercury),
antimony, beryllium, nickel, cyanide,
and fluoride from representative
samples of the kiln residue; (7) total
constituent analysis results for volatile
and semi-volatile organic compounds,
dioxins, and furans from representative
samples of the kiln residue; and (8) test
results and information regarding the
hazardous waste characteristics of
ignitability, corrosivity, and reactivity.

Similar to other facilities seeking
upfront exclusions, once an operational
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rotary kiln is present at the new facility
location in Gum Springs, Arkansas,
Reynolds would be required to submit
additional analytical data for the
petitioned waste to verify that the rotary
kiln, once on-line at the new location,
meets the treatment capability of the
Bauxite rotary kiln as described in the
petition and the verification testing
conditions specified in the exclusion
(see section ILB.I.f.—Verification
Testing Conditions).

Reynolds has developed a process to
treat spent potliners that have been
generated during the primary reduction
of aluminum. In support of its delisting
demonstration, Reynolds treated
potliners generated at its four primary
aluminum reduction plants in North
America (located at Longview,
Washington; Massena, New York;
Troutdale, Oregon; and Baie Comeau,
Quebec).

Approximately 23 facilities presently
generate spent potliners in the United
States at a rate of approximately 150,000
to 200,000 metric tons of spent potliner
per year. (See “Summary of Generation,
Disposal, and Treatment Practices for
Spent Potliners from the Primary
Reduction of Aluminum”, March 12,
1990, in the RCRA public docket for this
notice.) All primary aluminum produced
in the United States is manufactured by
the Hall-Heroult process. Aluminum is
refined by dissolving alumina
(aluminum oxide) in a molten cryolite
(NasAlFg6) bath and then introducing a
direct electric current to reduce the
alumina to aluminum. The reduction
takes place in carbon-lined, cast iron
electrolytic cells or pots. These pots
consist of a steel shell lined with
refractory brick with an inner lining of
carbon.

The cathode of the aluminum
reduction cell is a carbon liner on which
the pool of cryolite/molten aluminum
rests. Alumina is added to the bath
periodically to maintain the
concentration of dissolved alumina
within the desired range. The aluminum
is withdrawn intermittently from the
bottom of the molten bath. The molten
aluminum is collected in ladles and then
cast as the final product into ingots or
pigs at a separate casthouse facility. In
order to retain purity of the aluminum
product and structural integrity of the
cell, the molten aluminum must be kept
isolated from the iron shell of the cell.
Over the life of the cathode, the carbon
lining materials become impregnated
with the cryolite electrolytic solution. As
the cryolite is absorbed into the
cathode, the integrity of the lining can
be reduced and cracks or heaving of the
lining can occur. A service life of three
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to seven years for a potliner is common.
Upon failure of a liner, the cell is
emptied and cooled. The steel shell is
stripped of the carbon lining by
mechanical drilling. This carbon lining,
or spent potliner, is the subject of the
K088 listing.

Reynolds originally constructed
several Traylor rotary Kilns at its
Bauxite, Arkansas facility for the
purpose of calcining alumina. The
calcining of alumina is a process that
was used as a final step in the refining
of bauxite to alumina. Specifically,
aluminum trihydroxide from the
processing of bauxite was transformed
to anhydrous alumina in a rotary kiln at
approximately 1,450° F. The kilns no
longer perform this function at the
Bauxite facility. Reynolds used one of
these Kilns to treat spent potliner and
generate data in support of its delisting
petition.

In the rotary kiln treatment process,
spent potliner is first crushed and milled
to a %-inch particle size. Brown sand
and limestone are also ground to %-
inch particles. Brown sand is an alkaline
mud generated in the two-stage process
of extracting alumina from bauxite. In
the past, Reynolds stored this waste on-
site at the Bauxite facility and has built
up a significant stockpile of this
material Reynolds mines the brown
sand from the dry lake beds at their
Hurricane Creek facility and crushes it
for use in their treatment process. The
crushed spent potliner, brown sand, and
limestone can then be blended in
varying ratios depending on the results
of initial spent potliner characterization
(i.e., the greater the cyanide and fluoride
levels in the spent potliner, the more
brown sand and limestone is added). In
general, the spent potliner can
contribute between 30 to 45 percent of
the influent to the treatment process
generating the petitioned waste.
Reynolds adds the brown sand to help
prevent the mixture being treated from
agglomerating in the kiln. Limestone
reacts with the soluble fluoride salts
(sodium fluoride and cryolite) in spent
potliner to form stable, relatively
insoluble calcium fluoride, thereby
reducing the leaching potential of
fluorides in the kiln residue.

The rotary kiln at the Bauxite facility
is approximately 250 feet in length and
9.5 feet in diameter and operates
counter-currently. Natural gas is used to
heat the kiln to die 1,200° F operating
temperature at the burner end. The flue
gas is sent through cyclones and an
electrostatic precipitator (ESP) to
remove solids. Reynolds plans to recycle
the solids from the cyclones to the kiln,
while solids generated from the ESP

(which are not the subject of this
petition) will be handled as hazardous
waste. The kiln residue, the subject of
the petition, is cooled by contact
spraying with lake water and stored in
waste piles. Reynolds plans to either
dispose of the kiln residue at an on-site
or off-site non-hazardous waste landfill,
or send the waste to an off-site
materials recovery facility, if the
exclusion is granted.

To collect representative samples
from a single waste treatment unit {e.g.,
rotary kiln) like Reynolds’, petitioners
are normally requested to collect a
minimum of four composite samples
composed of independent grab samples
collected over time [e.g., grab samples
collected every hour and composited by
shift). See “Test Methods for Evaluating
Solid Waste: Physical/Chemieal
Methods,” U.S. EPA, Office of Solid
Waste and Emergency Response,
Publication SW-846 (third edition),
November 1986, and “Petitions to Delist
Hazardous Wastes—A Guidance
Manual” U.S. EPA, Office of Solid
Waste (EPA/530-SW-85-003), April
1985

Reynolds petitioned for an upfront
delisting for kiln residue generated from
its rotary Kiln treatment process which
will treat spent potliners from various
facilities. Therefore, Reynolds initiated a
sampling program to characterize
untreated spent potliners and treated
kiln residue. Reynolds initially collected
four composite samples of spent potliner
generated from each of three Reynolds
primary aluminum reduction facilities
[i.e., Massena, New York; Longview,
Washington; andBaie Comeau, Quebec)
for a total of 12 composite samples).
Four composite samples of untreated
material that had been crushed and
milled were collected from one railroad
car of spent potliner from each facility.
Reynolds collected grab samples of the
crushed spent potliner every five
minutes following the milling process to
form the composite samples. Reynolds
claims that the railcars containing spent
potliner from each primary aluminum
production facility are representative of
spent potliner likely to be generated at
each facility. Each of the 12 composite
samples of the untreated spent potliner
was analyzed for total constituent
concentrations [i.e.,, mass of a particular
constituent per mass of waste) of the TC
metals, antimony, beryllium, nickel,
cyanide, and fluoride; total constituent
concentrations of volatile organic
compounds; and total constituent
concentrations of semivolatile organic
compounds.

In order to characterize the variability
of the untreated spent potliners,
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Reynolds also collected grab samples to
be analyzed in addition to the
composited samples. Reynolds collected
16 grab samples of untreated spent
potliner from each of the three facilities.
Each of these 48 grab samples of
untreated waste was analyzed for total
cyanide and total fluoride.

Reynolds treated the spent potliner
from each facility in discrete runs. The
test period for each facility consisted of
four runs of material from each spent
potliner source. During the runs, samples
of the kiln residue were collected every
15 minutes and composited to form one
composite per run. Each run consisted of
approximately 3.5 to 4-hour processing
time with a kiln residence time of
approximately 90 minutes. Thus, four
composite samples were obtained for
each of the three spent potliner sources
for a total of 12 composite samples. Each
of the 12 composite samples of kiln
residue were analyzed for total
constituent concentrations and
extraction procedure (EP) leachate
concentrations [i.e., mass of a particular
constituent per unit volume of extract)
of the TC metals, antimony, beryllium,
nickel, cyanide, and fluoride; total
constituent concentrations of volatile
organic compounds; and total
constituent concentrations of semi-
volatile organic compounds.

In order to study the variability of the
kiln residue, Reynolds took grab
samples of kiln residue at fifteen minute
intervals during one run from each
facility. Each of the 44 grab samples was
analyzed for levels of total and
leachable cyanide and fluoride.

Reynolds in its initial demonstration
collected and analyzed kiln residue
generated from a treatment process
using approximately 45 percent spent
potliner, 30 percent brown sand, and 25
percent limestone by weight. An
evaluation of the data submitted by
Reynolds revealed that fluoride levels in
the Kkiln residue varied significantly from
run to run and in some cases exceeded
the maximum allowable delisting level
for fluoride established for Reynolds’
petitioned waste. At the request of the
Agency, Reynolds evaluated the results
of the treatment of the spent potliner
from the three facilities and then
modified its treatment process to
stabilize the fluoride more effectively in
the waste. Reynolds modified its
treatment process by increasing the
ratio of brown sand and limestone to
spent potliner. Subsequently, to treat
spent potliner generated at its Troutdale,
Oregon facility, Reynolds used an
average ratio of 30 percent spent
potliner, 35 percent brown sand, and 35
percent limestone. The spent potliner
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from the Troutdale facility is considered
by Reynolds to contain "worst-case”
levels of hazardous constituents,
principally cyanide and fluoride. The
presence of contaminants in spent
DOtliner8 varies depending on cell design
and cell life. The Troutdale facility
utilizes pots of older design which
generate greater levels of cyanide and
fluoride in the spent potliner. Reynolds
collected four composite samples of
spent potliner generated from the
Troutdale facility. Reynolds sampled the
spent potliner influent by .collecting
grab samples of the crushed, spent
potliner every five minutes following the
milling process to form the composite
samples. During the run, samples of the
kiln residue were collected every 15
minutes and composited to form one
composite per run. Each run consisted of
approximately 3.5 to 4-hour processing
time with a kiln residence time of
approximately 90 minutes. Thus,
Reynolds collected a total of four
composite samples of kiln residue
generated from the treatment of spent
potliner from Reynolds’ Troutdale,
Oregon facility.

Each of the four composite samples of
the untreated spent potliner was
analyzed for total constituent
concentrations of the metals listed in 40
CFR 261.24, antimony, beryllium, nickel,
cyanide, and fluoride; total constituent
concentrations of volatile organic
compounds; and total constituent
concentrations of semi-volatile organic
compounds.

Reynolds analyzed each of the four
composite samples of kiln residue
collected for the total constituent and EP
leachate concentrations of the TC
metals, antimony, beryllium, nickel,
cyanide, and fluoride; TCLP leachate
concentrations of the TC metals (except
mercury), antimony, beryllium, nickel,
cyanide, and fluoride; total constituent
concentrations of volatile organic
compounds; total constituent
concentrations of semivolatile organic
compounds; and total constituent
concentrations of dioxins and furans.

Reynolds claims that analytical
results generated from this sampling
scheme provided data representative of
the influent spent potliner, Kiln residue,
and variability of the thermal treatment
process. The Agency believes that the
material generated from the initial
treatment process [i.e., treatment using
45 percent spent potliner, 30 percent
brown sand, and 25 percent limestone)
is not fully representative of the waste
generated from Reynolds’ modified
process. Thus, the Agency did not use
the data provided by Reynolds using its
initial treatment process in the

evaluation of this petition. While these
data were not used in the evaluation of
the petition, the Agency notes that
levels of all constituents except for
several fluoride levels met delisting
levels. A summary of the earlier data
and the Agency’s evaluation of that data
is presented in the RCRA public docket
for this notice. The Agency believes that
the waste generated from the modified
process is representative of the type of
waste that will be generated by
Reynolds. Since the initial Reynolds
process was not completely successful
in treating the spent potliner and the
modified process appears to have been
successful, the Agency is proposing to
limit the exclusion to spent potliners
treated using the modified Reynolds
treatment process.

c.  AgencyAnalysis. Reynolds used
SW-846 Methods 6010 and 7041 through
7740 to quantify the total constituent
concentrations of the TC metals, nickel,
antimony, and beryllium in both the
untreated spent potliners and kiln
residue. Reynolds used Method 340.2 in
"Methods for Chemical Analysis of
Water and Wastes” to quantify the total
constituent concentrations of fluoride in
both the untreated spent potliners and
kiln residue. Reynolds used SW-846
Method 9010 to quantify the total
constituent concentrations of cyanide in
the spent potliners and kiln residue.
Reynolds used SW-846 Method 1310
(standard EP) to quantify the leachable
concentrations of the TC metals,
antimony, beryllium, nickel, cyanide,
and fluoride in the kiln residue.
Reynolds used the TCLP (SW-846
Method 1311 as described in 40 CFR Part
261, Appendix Il) to quantify the
leachable concentrations of the TC
metals (except mercury), antimony,
beryllium, nickel, cyanide, and fluoride
in the kiln residue.

Table 2 presents the maximum total
constituent concentrations of the TC
metals, antimony, beryllium, nickel,
cyanide, and fluoride for the untreated
spent potliners and kiln residue from the
Troutdale facility. Table 3 presents the
maximum EP and TCLP leachate
concentrations of the TC metals,
antimony, beryllium, nickel, cyanide,
and fluoride in the Kiln residue from the
treatment of this spent potliner.

Detection limits in Tables 2 and 3
represent the lowest concentration
quantifiable by Reynolds, when using
the appropriate SW-846 analytical
method to analyze its waste. (Detection
limits may vary according to the waste
and waste matrix being analyzed, i.e.,
the "cleanliness” of waste matrices
varies and "dirty” waste matrices may
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cause interferences, thus raising the
detection limits.)

Table 2.—Maximum Total Constituent
Concentrations (ppm) 1 Untreated
Spent Potliner and Kiln Residue

Constituents Untreated Kiln

spent potliner residue
Antimony.......c.coceveenne <3.3 16.0
Arsenic....... <40.0 <40.0
Barium........ 180.0 110.0
Beryllium.... 19.0 7.2
Cadmium.... . 0.44 19
Chromium..........ccceeueee 26.0 66.0
Lead ... 26.0 13.0
Mercury......cccoeeee vecenees <0.1 <0.1
NicKel......ccoevereerirerirnas 51.0 35.0
Selenium.......cccovvevennne. <2.0 <2.0
Silver.......... 0.99 4.4
Cyanide.. 5,800.0 16.0
Fluoride........cococvvvvnnnne 113,000.0 35,000.0

< Denotes that the constituent was not detected
at the detection limit specified in the table.

1These levels represent the highest concentra-
tions of the constituents found in Troutdale samples
of untreated spent potliner and kiln residue collected
b%_/ Reynolds. The maximum level of a specific con-
stituent in the untreated spent potliner does not
necessarily correspond to the maximum level of the
constituent in the kiln residue. In addition, these
levels do not necessarily represent the specific
levels found in one sample.

Using SW-846 Method 9070, Reynolds
determined that its kiln residue had a
maximum oil and grease content of
0.0133 percent; therefore, the EP
analyses did not have to be modified in
accordance with the Oily Waste EP
methodology [i.e., wastes having more
than one percent total oil and grease
may either have significant
concentrations of constituents of
concern in the oil phase, which may not
be assessed using the standard EP
leachate procedure, or the concentration
of oil and grease may be sufficient to
coat the solid phase of the sample and
interfere with the leaching of metals
from the sample). See SW-846 Method
1330.

Table 3.—Maximum EP ana TCLP
Leachate Concentrations (ppm)
Troutdale Kiln Residue 1

TCLP EP
Constituents leachate leachate
analyses analyses

Antimony ...I___ <0.007 <0.20

Arsenic 0.018 0.031

Barium 0.68 0.44

Beryllium <0.008 0.0091

Cadmium <0.02 0.0066

i <0.01 <0.010
0.0091 0.017
*NA <0.0002
0.042 <0.02
<0.002 0.0061

Silver 0.046 0.012

Cyanide * 0.014 0.25

Fluoride .... 29.0 22.0

< Denotes that the constituent was not detected
at the detection limit specified in the table.
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1These levels represent the highest concentra-
tions of the constituents found in the Troutdale Kiln
residue samples collected by Reynolds. These levels
do not necessarily represent the specific levels
found in one sample.

*Not analyzed.

'Extraction done with distilled water instead of
acetate buffer.

Reynolds used SW-846 Method 9010
and 9030, following acidification, to
quantify the levels of reactive cyanide
and sulfide, respectively, in the kiln
residue. The maximum reported levels
of reactive sulfide and reactive cyanide
in the waste were 53 ppm and <0.25
ppm, respectively. Reynolds provided
information, pursuant to 40 CFR 260.22,
indicating that the kiln residue is not
expected to demonstrate the
characteristics of ignitability or
corrosivity. See 40 CFR 261.21 and
261.22, respectively.

Reynolds used SW-846 Method 8240
to quantify the total constituent
concentrations of volatile organic
compounds in the untreated spent
potliner and kiln residue. Reynolds used
SW-846 Method 8270 to quantify the
total constituent concentrations of semi-
volatile organic compounds in the
untreated spent potliner and kiln
residue, following extraction by SW-846
Method 3540. Reynolds used SW-846
Method 8290 to quantify the total
constituent concentrations of dioxins
and furans in the kiln residue. A list of
the compounds analyzed by sample, and
corresponding detection limits, may be
found in the RCRA public docket for this
notice. Table 4 presents the maximum
reported concentrations for hazardous
organic constituents detected in the
Troutdale untreated spent potliner and
in the kiln residue. As in Table 2, the
detection limits in this table represent
the lowest concentrations quantifiable
by Reynolds.

Table 4.—Maximum Total Constituent
Concentrations (ppm) 1 of Organic
Compounds in Untreated
POTUNER AND KILN RESIDUE

Spent

Untreated Kiin

Constituents spent

potliner residue

Acenaphthene............ccccceoen. 15.0 <1.0
Benz(a)anthracene.... 40.0 <1.0
8enzo(a)pyrene......... 53.0 <1.0
Benzo(b)fluoranthene... 10.0 <1.0
Benzo(k)fluoranthene............ 110.0 <1.0
Benzo(g,h,i)perylene............. 27.0 <1.0
Bis(2-ethyihexyl)phthalata..... 108.0 <1.0
Chrysene.......cccocveercnnns 49.0 <1.0
Fluoranthene.........ccccouvveeee 52.0 <1.0
Indeno(1,2,3-c,d)pyrene------ 26.0 <1.0
Phenanthrene 28.0 <1.0
PYrene.....coovvcinieciiinicne 39.0 <1.0
2.3,7,8-Tetrachlorodibenzo-

p-furan 8NA  4X10-'

< Denotes that the constituent was not detected
at the detection limit specified in the table.

1These levels represent the highest concentra-
tions of the constituents found in Troutdale samples
of untreated spent potliner and kiln residue collected
by Reynolds. The maximum level of a specific con-
stituent in the untreated spent potliner does not
necessarily correspond to this maximum level of the
constituent in the kiln residue. In addition, these
levels do not necessarily represent the specific
levels found in one sample.

* Not analyzed.

Reynolds submitted a signed
certification stating that, based on
projected annual waste generation, the
maximum annual generation rate of kiln
residue from the treatment of spent
potliner produced by the four Reynolds
primary aluminum reduction facilities
will be approximately 50,000 tons per
year. The Agency reviews a petitioner’s
estimates and, on occasion, has
requested a petitioner to re-evaluate
estimated waste volume. EPA accepts
Reynolds’ certified maximum estimate
of 50,000 tons (approximately 50,000
cubic yards) per year for the four
Reynolds sites. If Reynolds uses two
kilns as proposed in their petition and
treats wastes generated by other
aluminum producers, then Reynolds
calculates that its maximum annual
treatment capacity would be 378,000
tons of kiln residue. This calculation is
based on operation of the two treatment
kilns with a maximum feed rate of 24
tons per hour, operation 24 hours per
day, 365 days per year with
approximately 10 percent kiln
maintenance downtime per year. The
Agency believes that the estimate of
378,000 tons ofkiln residue generated
per year is based on assumptions that
reflect absolute maximum throughput of
the kiln and may not reflect potential
operational problems that are normally
associated with operating a kiln of this
size. Operational problems may
preclude the kilns from being operated
at their maximum capacity at all times.
Therefore, the Agency felt that a more
reasonable maximum annual volume of
waste generated by the Reynolds
process should be calculated. Reynolds
provided a probable range of the
influent materials of between 20 and 24
tons per hour. Reynolds’ demonstration
during the Troutdale test run used a feed
rate of between 21.2 and 21.5 tons per
hour. Therefore, the Agency based its
calculation on operation of two kilns
with a feed rate of 20 tons per hour,
operation 24 hours per day, operation
365 days per year with 15 percent kiln
downtime. This results in a calculated
maximum annual volume of
approximately 300,000 tons per year.
Therefore, the Agency has chosen to cap
the volume generated at 150,000 tons per
year per kiln as a more realistic
maximum annual generation rate.

EPA does not generally verity
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submitted test data before proposing
delisting decisions, and has not verified
the data upon which it proposes to grant
Reynolds’ exclusion. The sworn
affidavit submitted with this petition
binds the petitioner to present truthful
and accurate results. The Agency,
however, has initiated a spot-check
sampling and analysis program to verify
the representative nature of the data for
some percentage of the submitted
petitions. A spot-check visit to a
selected facility may be initiated before
finalizing a delisting petition or after
granting an exclusion.

d.  Agency Evaluation. The Agency
considered the appropriateness of
alternative waste management
scenarios for Reynolds’kiln residue and
decided that disposal in a landfill is the
most reasonable, worst-case disposal
scenario for this waste. Under this
disposal scenario, the major exposure
route of concern for any hazardous
constituents would be ingestion of
contaminated ground water. The
Agency, therefore, evaluated the
petitioned waste using the modified
EPA’s Composite Model for Landfills
(EPACML). See Section | of this notice
and the RCRA public docket for this
notice for a detailed description of the
EPACML and the modifications made
for delisting.

In addition, the Agency used its
Organic Leachate Model (OLM) to
estimate the leachable portion of the
organic constituents in the petitioned
waste. See 50 FR 48953 (November 27,
1985), 51 FR 41084 (November 13,1986),
and the RCRA public docket for these
notices for a detailed description of the
OLM and its parameters. The results of
the OLM analysis were used in
conjunction with the EPACML model to
estimate the potential impact of organic
constituents on the underlying aquifer.
The Agency requests comments on the
use of the EPACML and the OLM as
applied to the evaluation of the
petitioned waste.

Specifically, the Agency used the
EPACML to evaluate the mobility of the
hazardous inorganic constituents
detected in the EP and TCLP extract of
Reynolds’ kiln residue. The Agency’s
evaluation, using an estimate of 300,000
cubic yards per year and the maximum
reported leachate concentrations (the
maximum concentrations, whether EP or
TCLP, were used, see Table 3), yielded
the compliance-point concentrations
shown in Table 5.
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Table 5—FEPACML: Compliance-Point

Concentrations (ppm) Troutdale
Kiln Residue
. Com%lilgpce- Levels of
Constituents cor?centra- regulatory
tions concern *
ATSENIC.....ooieiiriiiae 0.0026 0.05
Barium.... 0.057 1.0
Beryllium........peeeece v 0.00076 0.001
Cadmium 0.00055 0.005
0.0014 0.015
0.0035 0.1
0.00051 0.05
0.0038 0.05
0.021 0.2
2.42 4.0

1See “Docket Report on Health-based Levels and
Solubilities Used in the Evaluation of Delisting Peti-
tions,” May 1991. located in the RCRA public docket
for today's notice.

The Agency did not evaluate the
mobility of the remaining inorganic
constituents [i.e., antimony, chromium,
and mercury) from Reynolds’ waste
because they were not detected in the
EP and TCLP extracts using the
appropriate SW-846 analytical test
methods (see Table 3). The Agency
believes that it is inappropriate to
evaluate non-detectable concentrations
of a constituent of concern in its
modeling efforts if the nondetectable
value was obtained using the
appropriate analytical method.
Specifically, if a constituent cannot be
detected (when using the appropriate
analytical method with an adequate
detection limit), the Agency assumes
that the constituent is not present and
therefore does not present a threat to
either human health or the environment.

The kiln residue exhibited arsenic,
barium, beryllium, cadmium, lead,
nickel, selenium, silver, cyanide, and
fluoride levels at the compliance point
below the health-based levels used in
delisting decision-making. Additionally,
the maximum reported levels of reactive
sulfide and cyanide in the waste (i.e., 53
ppm and <0.25 ppm, respectively) are
below the Agency’s interim standards of
500 and 250 ppm, respectively. See
“Interim Agency Thresholds for Toxic
Gas Generation,” July 12,1985, Internal
Agency Memorandum in the RCRA
public docket

The Agency also evaluated the
mobility of the hazardous organic
constituent detected in Reynolds’ waste
using the OLM and EPACML The only
organic constituent detected was 2,3,73-
tetrachlorodibenzofuran (2,3,7,8-TCDF)
at 4 parts per trillion (ppt) in one
sample. The Agency believes that this
reported quantification level may be
somewhat suspect because (1) the level
detected is very close to the detection
limit (1 ppt), and (2) no other chlorinated

dioxins or furans were detected.
Typically these dioxins and furans occur
as mixtures of varying chlorine content
and 23,7,8 isomers are a small fraction
of the total dioxin/furan content. In any
case, the Agency evaluated the detected
concentration of 2,3,7,8-TCDF by
applying the applicable 23,7,8-
tetrachlorodibenzo-p-dioxin (2,3,7,8-
TCDD) toxicity equivalent factor (0.1 for
2,3,7,8-TCDF) and evaluating the
mobility of the resultant equivalent (0.4
ppt) using the OLM. A TCDD equivalent
is calculated by multiplying all detected
concentrations of tetra-, penta-, and
hexa-chlorinated dioxins and furans by
weighting factors and summing them to
estimate a 2,3,73-TCDD equivalent
concentration. The calculation of TCDD
toxicity equivalents, equivalent factors,
and their derivation are described in
“1989 Update to the Interim Procedures
for Estimating Risk Associated with
Exposures to Mixtures of Chlorinated
Dibenzo-p-Dioxins and Dibenzofurans”
U.S. EPA, Risk Assessment Forum,
March 1939

The resulting leachable concentration
was used as an input into the EPACML
in order to assess the potential impact of
the constituent upon the ground water.
The calculated compliancepoint
concentration for this constituent (0.0001
ppt) would be below the level of
regulatory concern (0.05 ppt; see 55 FR
30370, July 25,1990).

The Agency does not believe that
verification testing for dioxin and furans
is necessary because (1) the Agency
believes that the influent to the kiln is
unlikely to contain dioxin precursors (2)
the one detected occurrence of 2,3,7,8-
TCDF may have been an analytical
anomaly, and (3) the level apparently
detected would pass the delisting
evaluation.

The Agency did not evaluate the
mobility of the remaining hazardous
organic constituents from Reynolds kiln
residue because they were not detected
in the kiln residue using appropriate
analytical methods. As stated
previously, the Agency will not evaluate
non-detectable concentrations of a
constituent of concern in its modeling
efforts if the non-detectable value was
obtained using the appropriate
analytical method.

During its evaluation of Reynolds’
petition, the Agency considered the
potential impact of the petitioned waste
via nonground water routes, specifically,
with regard to airborne and waterborne
dispersal of waste contaminants. The
Agency believes that direct contact from
airborne exposure to hazardous
contaminants from Reynolds’ waste is
unlikely due to the physical and
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chemical nature of the petitioned waste
[i.e., Reynolds’ waste “sets up” as a
result of the lime content following its
removal from the kiln and exposure to
weathering). However, due to the
significant volume of waste that
Reynolds’ estimates it will generate, the
Agency evaluated the potential hazards
resulting from airborne exposure to
waste contaminants from the petitioned
waste. In this evaluation, the Agency
assumed that the petitioned kiln residue,
under some conditions, could be ground
to form loose particles. The results of
this conservative, worst-case evaluation
indicated that there is no substantial
potential hazard to human health from
airborne exposure to constituents from
Reynolds’ waste. A complete description
of the Agency’s assessment of the
potential impact of Reynolds’ waste,
with regard to airborne dispersal of
waste contaminants, is presented in the
docket for today’s proposed rule.

With regard to waterborne dispersal
of waste contaminants, the Agency
believes that it may be possible for
runoff (/.e., rainwater, leachate, or other
liquid) to transport contaminants from a
waste disposal area to a nearby surface
water body. As described in today’s
proposal, the Agency believes that
landfill disposal is a reasonable worst-
case management scenario for Reynolds
petitioned waste. While contamination
of 