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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Fédéral Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 981
[FV-91-290SFR]

Handling of Almonds Grown in
California; Third Revision of the
Salable and Reserve Percentages for
the 1990-91 Crop Year

agency: Agricultural Marketing Service,
USDA.

action: Interim final rule with request
for comments.

summary: This interim final rule invites
comments on further revision of the
salable and reserve percentages for
California almonds received by handlers
during the 1990-01 crop year. The 1990-
91 crop year commenced on July 1,1990.
The Almond Board of California

(Board), the agency which locally
administers the almond marketing order,
unanimously recommended at its May
10,1991, meeting, the revision of the
salable and reserve percentages while
keeping the export percentage the same
at 0 percent. The salable percentage is
increased from 80 to 93 percent, and the
reserve percentage is decreased from 20
to 7 percent. This interim final rule is
authorized under the marketing order for
almonds grown in California. This
action is necessary to provide a
sufficient quantity of almonds to meet
trade demand and carryover needs.
DATES: Effective Date: June 28,1991.
Comments which are received by July
29,1991 will be considered prior to any
finalization of this interim final rule.
addresses: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Marketing Order Administration Branch,
F&V, AMS, USDA, room 2525-S, P.O.
Box 96456, Washington, DC 20090-6456.

Comments should reference the
docket number and the date and page
number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Sonia N. Jimenez, Marketing Specialist,
F&V, AMS, USDA, Room 2525-S, P.O.
Box 96456, Washington, DC, 20090-6456;
telephone: (202) 475-5992.

SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
marketing agreement and Order No. 981
(7 CFR part 981), both as amended,
hereinafter referred to as the order,
regulating the handling of almonds
grown in California. The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This interim final rule has been
reviewed by the U.S. Department of
Agriculture (Department) in accordance
with Departmental Regulation 1512-1
and the criteria contained in Executive
Order 12291 and has been determined to
be a “non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 105 handlers
of almonds who are subject to
regulation under the order and
approximately 7,000 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less that $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of handlers
and producers of California almonds
may be classified as small entities.
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This action decreases the quantity of
California almonds which handlers must
withhold from normal, competitive
markets to meet their reserve
obligations under the order for the 1990-
91 crop year. The quantity of almonds
which handlers must withhold to meet
their reserve obligations is decreased
from 20 percent to 7 percent of
marketable almonds received by
handlers for their own accounts during
the 1990-91 crop year. The salable
percentage of the crop, which could be
sold by handlers in any market, is
increased from 80 percent to 93 percent.
Therefore, this action relaxes
restrictions on California almond
handlers and does not impose any
additional burden or costs on handlers.

The salable, reserve, and export
percentages for the 1990-91 almond crop
were established in a final rule
published in the Federal Register on
September 21,1990 (55 FR 38793). The
initial salable percentage was 65
percent, the reserve percentage was 35
percent, and the export percentage was
0 percent These percentages were
established on the basis of two Board
recommendations, on June 27 and July
25,1990, pursuant to §§ 981.47 and
981.49 of the almond marketing order.
The Board based its recommendations
on the then current estimates of
marketable supply and combined
domestic and export trade demand for
the 1990-91 crop year.

However, on December 3,1990, the
Board met to review the salabje and
reserve percentages that had been
established for the 1990-91 crop year
and the supply and demand estimates
from which those percentages were
derived. At that meeting, the Board
unanimously recommended revising the
salable and reserve percentages.
Pursuant to § 981.48 of the almond
marketing order, the Board arrived at its
recommendation for revising the salable
and reserve percentages by reviewing
its estimates of marketable supply and
combined domestic and export trade
demand for the 1990-91 crop year.
Subsequently, an interim final rule
revising the salable percentage from 65
to 70 percent and revising the reserve
percentage from 35 to 30 percent was
published in the Federal Register on
February 11,1991 (56 FR 5308).

At its February 21,1991, meeting the
Board again reviewed the 1990-91 crop
year salable and reserve percentages
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and the supply and demand estimates
from which those percentages were
derived. At that meeting, pursuant to
§981.48 of the almond marketing

order, the Board unanimously
recommended to further revise the
almond salable and reserve percentages
for, the 1990-91 crop year. A second
interim final rule, which further revised
the salable percentage from 70 to 80
percent and further revised the reserve
percentage from 30 to 20 percent, was
published in the March 19,1991 (56 FR
11499) issue of the Federal Register. The
March 19 interim final rule revised the
February 11 interim final rule by further
relaxing restrictions on almond
handlers. The comments to the February
11 and the March 19 interim final rules
were subsequently addressed, and the
March 19 interim final rule was adopted,
in a final rule published in the Federal

Federal Register / Vol.
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Register on May 31,1991 [56 FR 24678].
The Board made its final review of the
1990-91 crop year salable and reserve
percentages at its May 10,1991, meeting.
At that meeting, pursuant to § 981.48 of
the almond order, the Board
unanimously recommended to increase
the salable percentage from 80 percent
to 93 percent and to decrease the
reserve percentage from 20 percent to 7
percent. The purpose of the increase in
the salable percentage is to make a
larger quantity of California almonds
available for normal markets in order to
meet higher adjusted trade demand
needs during the remainder of the 1990-
91, crop year. The i991-92 crop year has
been estimated at 450 million
kernelweight pounds by the California
Agriculture Statistics Service. In recent
years, the almond industry has shipped
well over 450 million kernelweight
pounds annually. Therefore, the Board

Marketing Policy Estimates—T990 Crop

[Kernelweight basis in millions of pounds]

7/125/90
Initial estimates

Estimated Production:

1. 1990 Production 655.0

2. Loss and Exempt—4%... 26.0

3: Marketable Production 629.0
Estimated Trade Demand:

A, DOMESTIC. ...ttt ettt e bbb bbb s bbbt 190.0

5. Export... 375.0

6. TOtAL ..o 565.0
Inventory Adjustment:

7. CAITYIN, 711190 ittt b ettt b et b et 215.0

8. Desirable Carryover, 6/30/91.... 59.0

9. Adjustment (ItemM 8 MINUS IEEM 7)) ...cuiiiiiiiiieieeie ettt ettt sneesaeeneas (156.0)
Salable/Reserve:

10. Adjusted Trade Demand (ltem 6 plus item 9)

11. Reserver (Item 3 minus item 10).......ccccooeveieriierinene

12. Salable Percentage (Item 10 divided by item 3x 1

13. Reserve Percentage (100 percent minus iteM 12).......ccccoeviriierieiiiiiinies s

As the chart above illustrates, the
Board increased the desirable carryover
from 90.1 million kernelweight pounds to
171.0 million kernelweight pounds. The
desirable carryover is the quantity of
salable almonds deemed desirable to be
carried out on June 30,1991, for early
season shipment during the 1991-92 crop
year until the 1991 crop is available for
market. Incorporating this change in the
trade demand calculations increased the
adjusted trade demand from 503.1
million kernelweight pounds to 584.0
million kernelweight pounds, which is 93
percent of the 1990-91 crop.

Therefore, this action releases an
additional 13 percent of the crop to the
salable category immediately, and the
remaining 7 percent (45 million

kernelweight pounds) of the marketable
production from the 1990-91 crop will be
withheld by handlers to meet their
reserve obligations. Reserve almonds
may be sold by the Board, or by
handlers under agreement with the
Board, to governmental agencies or
charitable institutions or for diversion
into almond oil, almond butter, animal
feed, and other outlets which the Board
finds are noncompetitive with existing
normal markets for almonds.

The order permits the Board to
include normal export requirements
with domestic requirements in its
estimate of trade demand when
recommending the establishment of
salable, reserve, and export percentages
for any crop year. For the 1990-91 crop
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has recommended increasing the salable
percentage from 80 percent to 93 percent
for the 1990-91 crop year to increase the
carryover available in meeting 1991-92
trade demand needs. Finally, the
Committee’s recommendation to revise
the salable and reserve percentages will
benefit producers by increasing their
returns and benefit handlers by relaxing
restrictions and not imposing any
additional burden or costs on handlers,
such as costs of storing reserve
almonds.

The estimates used by the Board on
May 10 in reviewing the salable and
reserve percentages and in arriving at
its latest recommendation are shown
below. The Board’s July 25,1990,
December 3,1990, and February 21,1991,
estimates are shown as a basis for
comparison.

12/3/90 2/21/91 5/10/91
Revised Revised Revised
estimates estimates estimates
655.0 655.0 655.0
26.0 26,0 26.0
629.0 629.0 629.0
190.0 205.0 205.0
375.0 410.0 410.0
565.0 615.0 615.0
202.0 202.0 202.0
77.2 90.1 171.0
(124.8) (111.9) (31.0)
440.2 503.1 584.0
188.8 125.9 45.0
70% 80% 93%
30% 20% 7%

year, estimated exports are included in
the trade demand. Thus, an export
percentage of 0 percent was established
by the final rule published in the Federal
Register on September 21,1990 (55 FR
38793), and reserve almonds are not
eligible for export to normal export
outlets. However, handlers may ship
their salable almonds to export markets.
The export percentage is not changed as
a result of this action.

Based on available information, the
Administrator of the AMS has
determined that the issuance of this
interim final rule will not have a
significant economic impact on a
substantial number of small entities.

After consideration of all relevant
matter presented, the Board’s
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recommendation, and other available
information, it is found that the revision
of section 981.237 so as to change the
salable and reserve percentages for
almonds during the crop year which
began on July 1,1990, to 93 percent and
7 percent, respectively, will tend to
effectuate the declared policy of the Act
Pursuant to 5 U.S.C. 553, it is also
found and determined that it is
impractical, unnecessary and contrary
to the public interest to give preliminary
notice prior to putting this rule into
effect, and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register because: {1} This
action increases the quantity of almonds
that may be marketed immediately; (2)
this action was discussed at a public
meeting; (3) some handlers have
exhausted their supply of salable
almonds and should be apprised as soon
as possible of the increased salable
percentage as contained in this interim
final rule; (4) this action is a relaxation
of a regulation; and (5) this action
provides for a 30-day comment period.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981 —ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 ULS.C. 601-674.

Note: This action will not appear in the
annual Code of Federal Regulations.

2. Section 981.237 is revised to read as
follows:

§981.237 Salable, reserve, and export
percentages for almonds during the crop
year beginning on July 1,1990.

The salable, reserve, and export
percentages during the crop year
beginning on July 1,1990, shall be 93
percent, 7 percent, and 0 percent,
respectively.

Dated: June 21,1991.

Robert C. Keeney,

Deputy Director, Fruitand Vegetable
Division.

[FR Doc. 91-15284 Filed 6-27-91; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 981
[FV-91-291IFR]

Handling of Almonds Grown in
California; Extension of Date for
Satisfying Inedible Disposition
Obligation

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

summary: This interim final rule
changes the date from July 31,1991, to'
August 31,1991, by which handlers of
California almonds must satisfy their
1990-91 crop year inedible disposition
obligations. The action was
unanimously recommended by the
Almond Board of California (Board), the
agency responsible for local
administration of the federal marketing
order for California almonds. This
action is based on a unanimous
recommendation made by the Board on
May 10,1991, to allow handlers
additional time to process almonds
which are being released to the salable
category under a separate action
published on this day in the Federal
Register.
DATES: Effective Date: June 28,1991.
Comments which are received by July
29,1991 will be consider prior to any
finalization of this interim final rule.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT
Sonia N. Jimenez, Marketing Specialist,
Marketing Order Administration Branch,
room 2525-S, South Building, F&V, AMS,
USDA, P.O. Box 96456, Washington, DC
20090-6456; telephone: (202) 475-5992.
SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
marketing agreement and Order No. 981
(7 CRR part 981), both as amended,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act”
This interim final rule has been
reviewed by the U.S. Department of
Agriculture (Department) under
Executive Order 12291 and
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Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 105 handlers
of California almonds subject to
regulation under the marketing order for
almonds grown in California during the
current season. There are approximately
7,000 producers in the regulated area.
Small agricultural producers have been
defined by the Small Business
Administration (13 CRR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California almonds may be classified as
small entities.

This interim final rule provides
handlers of California almonds an
additional month to satisfy their 1990-91
crop year inedible disposition
obligation. Therefore, this action relaxes
restrictions on almond handlers and
does not impose any additional burden
or costs on handlers.

This interim final rule will revise, for
1991 only, § 981.442 of “Subpart—
Administrative Rules and Regulations.”
The action is based on a unanimous
recommendation of the Board and upon
other available information.

Section 981.42 of the order provides
that handlers are required to deliver a
guantity of almond kernels equal to their
inedible disposition obligation to the
Board or Board accepted crushers, feed
manufacturers, or feeders. A handler’s
inedible disposition obligation is the
percentage of inedible kernels in lots
received by such handler during a crop
year, as determined by the Federal-State
Inspection Sendee (inspection agency),
less any tolerance in effect for the crop
year. Section 981.42 also provides that
the Board may establish rules and
regulations necessary to the
administration of these provisions.
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Section 981.442(a)(5) of such rules and
regulations provides that each handler’s
inedible disposition obligation is
satisfied when the almond meat content
of the material delivered to accepted
users equals the inedible disposition
obligation, but no later than July 31
succeeding the crop year in which the
obligation was incurred. This action
extends the July 31,1991, date to August
31,1991, for handlers' disposition
obligations incurred during the 1990-91
crop year only.

Handlers have withheld almonds from
normal markets as reserve throughout
the 1990-91 crop year. Often, this
reserve product is held in an
unprocessed form. On May 10,1991, the
Board unanimously recommended a
further revision of the salable
percentage, increasing it from 80 to 93
percent and decreasing the reserve
percentage from 20 to 7 percent for
California almonds received by handlers
during the 1990-91 crop year. The
additional 13 percent reserve is being
released to the salable category under a
separate action published on this day in
the Federal Register. It may not be
possible for handlers of California
almonds to process these almonds and
sort out the inedibles in time to meet the
current July 31 deadline. Extending the
date by which handlers of California
almonds must satisfy their 1990-91 crop
year inedible disposition obligations will
allow handlers additional time to
process their reserve inventory and,
thus, satisfy their obligations.

The Board considered not changing
the July 31 date for satisfying the
inedible disposition obligation, or
utilizing a different date. However, the
present date may impose difficulties on
those almond handlers whose
processing capabilities may not allow
them to meet the current July 31
deadline, and possibly lead to
violations. No specific alternative dates
were discussed since the Board
concluded that a 30-day extension was
adequate to meet the needs of the
almond industry.

Therefore, this action changes the
date from July 31,1991, to August 31,
1991, which will allow almond handlers
additional time to process their reserve
inventory and thus satisfy their 1990-91
crop year inedible disposition
obligations.

Based on the above, the Administrator
of the AMS has determined that the
issuance of this interim final rule will
not have significant economic impact on
a substantial number of small entities.

After consideration of all relevant
material presented, including the
information and recommendation
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submitted by the Board and other
available information, it is found that
the change as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that it is
impractical, unnecessary, and contrary
to the public interest to give preliminary
notice prior to putting this rule into
effect, and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register because: (1) This
action relaxes restrictions on handlers
by extending a July 31,1991, deadline
concerning their inedible disposition
obligations: (2) this action should be
taken as soon as possible before July 31,
1991, so that handlers may plan their
operations accordingly: (3) this action
was discussed at a public meeting; and
(4) this action provides for a 30-day
comment period.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981 —ALMONDS GROWN IN
CALIFORNIA

1 The authority citation for 7 CFR
part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Slat. 31, as
amended: 7 U.S.C. 601-674.

Subpart—Administrative Rules and
Regulations

Note: This amendment to this section will
not be published in the annual Qode of
Federal Regulations.

Revise the last sentence in
paragraph (a)(5) of § 981.442 to read as
follows:

§981.442 Quality control.

(a * * %

(5) * * * Each handler’s disposition
obligation shall be satisfied when the
almond meat content of the material
delivered to accepted users equals the
disposition obligation, but no later than
July 31 succeeding the crop year in
which the obligation was incurred:
Provided, That for the 1990-91 almond
crop year, handlers have until August
31,1991, to satisfy their inedible
disposition obligations.

Dated: June 21*1991.
Robert C. Keeney,
Deputy Director, Fruitand Vegetable
Division.
[FR Doc. 91-15285 Filed 6-27-91; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 21
[Docket No. 91-6]

Minimum Security Devices and
Procedures, Reports of Crimes and
Suspected Crimes and Bank Secrecy
Compliance

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Final rule.

SUMMARY: The Office of the Comptroller
of the Currency (“QCC”), in conjunction
with the other federal banking agencies,
has reviewed 12 CFR part 21—Minimum
Security Devices and Procedures,
Reports of Crimes and Suspected Crimes
and Bank Secrecy Compliance and has
determined that the regulation should be
revised to reflect changes in the
technology of security devices and to
implement changes required by the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989
(“FIRREA”). The OCC published the
proposed revisions to part 21 for
comment on April 18,1990 (55 FR 14424).
The revisions incorporate the
amendments made to the Bank
Protection Act of 1968 by FIRREA and
provide depository institutions with
added flexibility in addressing their
security needs. Further, by eliminating
numerous technical references to
specific security devices, the final rule
will avoid the need to periodically
revise the regulation to reflect particular
advances in security device technology.
EFFECTIVE DATE: July 29, 1991.

FOR FURTHER INFORMATION CONTACT:
Frank R. Carbone, National Bank
Examiner, Office of the Chief National
Bank Examiner (202) 874-5170; Robert J.
Roth or Scott R. Pratt, Attorneys, Legal
Advisory Services Division (202) 874-
5330, Office of the Comptroller of the
Currency, Washington, DC 20219.
SUPPLEMENTARY INFORMATION: The
Bank Protection Act of 1968 (“Act”).
Public Law No. 90-389, 82 Stat. 294
(1968), 12 U.S.C. 1881 et seq., requires
the Federal banking agencies (the
Comptroller of the Currency, Board of
Governors of the Federal Reserve
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System, Federal Deposit Insurance
Corporation, and Office of Thrift
Supervision) to issue regulations
establishing minimum standards for the
installation and operation of bank
security devices, and to implement
procedures to both discourage crimes
against depository institutions and
assist in the identification of individuals
who commit such acts.

On January 16,1969, the Federal
banking agencies adopted a uniform
regulation to implement the Act. (34 FR
612). Aside from certain non-substantive
amendments over the years, the
regulation has remained largely
unchanged since its adoption. The OCC,
along with the other Federal banking
agencies, requested comments on a
proposed revision of this regulation last
year. (55 FR 14424, April 18,1990).

The OCC received a total of fourteen
comments on the proposed changes to
12 CFR part 21. Six of these comments
were received from banks; three were
received from manufacturers of security
equipment; and five were received from
associations connected with banks [e.g.,
trade associations). In general,
commenters were supportive of the
proposed revisions. Five commenters
supported elimination of appendix A of
the regulation, and four commenters
supported elimination of appendix B of
the regulation. Three commenters
opposed the elimination of these
appendices. Only one of the equipment
manufacturers opposed the changes.
The primary objection of those opposing
the changes was that the revised
standards, while establishing minimum
standards, did not provide sufficient
guidance to replace the more detailed
appendix A and appendix B. One of the
trade associations opposed the deletion
of these appendices because, in its view,
security officers of small institutions
depend on these appendices for
guidance.

Appendix A sets forth specifications
for security devices to be used in banks.
The OCC is deleting this appendix
because it is too specific and parts of it
have become obsolete. The OCC
believes that any standards that
continue to reference specific security
devices are also likely to become
obsolete because bank security
technology is continuing to advance at a
rapid pace. To avoid the necessity of
frequently updating any list of required
security devices, the revised regulation
requires each bank to designate a
security officer to administer a written
security program. The regulation
requires that, at a minimum, four
specific security devices be installed.
The revised regulation leaves the

determination of which specific
additional security devices will best
meet the needs of the security program
to the discretion of the security officer.

This approach allows the security
officer to choose the most up-to-date
equipment that meets the requirements
of the particular bank. Some
commenters recommended referring to
Underwriters Laboratory (“UL”)
approval or American Society for
Testing and Materials (“ASTM”)
specifications as a substitute for
appendix A. However, because the level
of risk varies from institution to
institution, the OCC does not believe
that it is appropriate to specify any
particular security devices as
mandatory. Nevertheless, security
officers would be expected to identify
the level of risk to their particular
institution, take into consideration
applicable UL and ASTM standards,
and adopt an appropriate security
program.

Appendix B concerned proper
employee conduct after a robbery.
Although this appendix has been
eliminated, the OCC believes that
employee training should be included in
a bank’s security program and notes
that several organizations offer training
programs for bank employees and
security officers.

Some letters that were generally
supportive of the revisions commented
that the regulation should be expanded
to encompass “white-collar crime” as
well. This regulation, however, is
promulgated under the Bank Protection
Act, which is specifically intended to
"discourage robberies, burglaries, and
larcenies.” Although the OCC agrees
that “white-collar crimes” like fraud and
embezzlement are problems, the OCC
believes that these crimes are covered
by other laws outside the scope of this
regulation.

The revised regulation establishes a
minimum standard by requiring four
specified security devices: (1) A secure
space for cash; (2) a lighting system for
illuminating the vault; (3) an alarm
system; and (4) tamper resistant locks
on exterior doors and windows. In
addition, the revised regulation
establishes the contents of a security
program, which must include, among
other things, procedures for opening and
closing for business, for safekeeping of
valuables, and for identifying persons
committing crimes. These are the
minimum procedures that should
comprise a bank’s security program. To
assist banks in establishing their
programs, the regulation suggests
certain factors to be considered when
selecting additional security devices. In
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making these suggestions, the OCC
notes that in the 22 years since the
passage of the Bank Protection Act,
trade associations and other vendors
have produced security manuals and
information designed for banks of
various sizes.

To ensure that a bank’s security
program is reviewed on a regular basis
for effectiveness, the regulation requires
that the security officer make a report to
the bank’s board of directors at least
annually. This report should be reflected
in the minutes of the board meeting in
which it is given. FIRREA eliminated the
previous requirement that reports must
be filed periodically with a bank’s
primary supervisory agency.
Nevertheless, annual reports to the
board of directors should still include
information such as the status of
employee training, the number of
offenses aginst the bank, and the
success of prosecution for such offenses.

Additionally, the Office of
Management and Budget, control number
for § 21.11 is being revised to reflect the
current number.

Regulatory Flexibility Act Analysis

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), the Comptroller of
the Currency certifies that this final rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities were already
complying with the security standards
established in the prior regulation. This
revision provides significant flexibility
in devising security programs, and
should help reduce costs to small
entities. Requiring that reports be made
to the bank’s board of directors, rather
than requiring reports be sent to the
regulator, should also ease the
regulatory burden on small entities.

Executive Order 12291

The OCC has determined that this
final rule does not constitute a major
rule within the meaning of Executive
Order 12291 and, therefore, does not
require a Regulatory Impact Analysis.
This final rule will not have an annual
impact on the economy of $100 million
or more; would not result in a major
increase in the cost of bank operations
or government supervision; and would
not have a significant adverse effect on
competition, employment, investment,
productivity, or innovation. Because
national banks are required to maintain
minimum security devices and
procedures under the existing
regulation, it is not anticipated that
adhering to the revised regulation will
prove burdensome to national banks.
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Paperwork Reduction Act

The collection of information
contained in this final' rule has been
reviewed and approved by the Office of
Management and Budget in accordance
with the requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3505[hJ)
under the control number 1557-0180. The
estimated annual burden for
maintaining the written security
program may vary from several minutes
to an hour or more depending on
individual circumstances with an
estimated average of .25 hour.

Comments concerning the accuracy of
this burden estimate and suggestions ft»
reducing the burden should be directed
to the Comptroller of the Currency,
Legislative and Regulatory Analysis
Division, Office of the Comptroller of the
Currency, Washington, DC 20219» and to
the Office of Management and Budget,
Paperwork Reduction Project (1557-
0180), Washington, DC 20503.

Listof Subjects in 12 CFR Part 21

Currency, National banks, Reporting
and recordkeeping requirements,
Security measures.

For the reasons set forth in the
preamble, part 21 of chapter 1of title 12
of the Code of Federal Regulations is
amended as set forth below:

PART 21—[AMENDED)

1. The authority citation for part 21
continues to read as follows:

Authority: 12 U.S.C. 933, 181& 1881-1884»
3401-3422.

Subpart A of part 21 is revised to read
as follows:

Subpart A—Minimum Security Devices and
Procedures

Sec.

21.1 Purpose and scope of subpart A of this
part.

21.2 Designation of security officer.

21.3 Security program.

21.4 Report.

Subpart A—Minimum Security Devices
and Procedures

§21.1 Purposeand scope of subpartA of
this part.

(a) This subpart is issued by the
Comptroller of the Currency pursuant to
section 3 of the Bank Protection Act of
1968 (12 U.S.C. 1882) and is applicable to
all national banking associations and all
banks located in the District of
Columbia subject to the supervision of
the Office of the Comptroller of the
Currency. It requires each bank to adopt
appropriate security procedures to
discourage robberies, burglaries, and
larcenies and to assist in identifying and
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apprehending persons who commit such
acts.

(b) It is the responsibility of a bank’s
board of directors to comply with this
regulation and ensure that a security
program which equals or exceeds the
standards prescribed by this partis
developed and implemented for the
bank’s main office and branches (as the
term “branch” is used in 12 U.S.C. 36).

§21.2 Designation of security officer.

Within 30 days after the opening of a
new bank, the Bank’s board of directors
shall designate a security officer who
shall have the authority, subject to the
approval of the board of directors, for
immediately developing and
administering a written security
program to protect each banking office
from robberies, burglaries, and larcenies
and to assist in identifying and
apprehending persons who commit such
acts.

(Approval by the Office of Management and
Budget under control number 1557-0180).

§21.3 Security program.

() Contents ofsecurity program. The

security program shall:

(1) Establish procedures for opening
and closing for business and for the
safekeeping of all currency, negotiable
securities, and similar valuables at all
times;

(2) Establish procedures that will
assist in identifying persons committing
crimes against the institution and that
will preserve evidence that may aid in
their identification or conviction; such
procedures may include, but are not
limited to:

i) Using identification devices, such
as prerecorded serial-numbered bills, or
chemical and electronic devices;

tii) Maintaining a camera that records
activity in the banking office; and

(iii) Retaining a record of any robbery,
burglary or larceny committed or
attempted against a banking office;

(3j Provide for initial and periodic
training, of employees in their
responsibilities under the security
program and in proper employee
conduct during and. after a robbery; and

(4) Provide for selecting, testing,
operating and maintaining appropriate
security devices, as specified in
paragraph (b) of this section.

(bj Security devices. Each national
bank shall have, at a minimum, the
following security devices:

(1) A means of protecting cash or
other liquid assets, such as a vault, safe,
or other secure space;

(2) A lighting system for illuminating,
during the hours of darkness, the area
around the vault, if the vault is visible
from outside the banking office;
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(3) Tamper-resistant locks on exterior
doors and exterior windows designed to
be opened,

(4) An alarm system or other
appropriate device for promptly
notifying the nearest responsible law
enforcement officers of an attempted or
perpetrated robbery, burglary or
larceny; and

(5) Such other devices as the security
officer determines to be appropriate,
taking into consideration:

(6 The incidence of crimes against
financial institutions in the area;

(i) The amount of currency or other
valuables exposed to robbery, burglary,
or larceny;

(in) The distance of the banking office
from the nearest responsible law
enforcement officers and the time
required for such law enforcement
officers ordinarily to arrive at the
banking office;

(rv) The cost of the security devices;

fv) Other security measures in effect
at the banking office; and

(vi) The physical characteristics of the
banking office structure and its
surroundings.

§21.4 Report.

The security officer for a national
bank shall report at feast annually to the
bank’s board of directors on the
effectiveness of the security program.
The substance of such report shall be
reflected in the imitates of the Board
meeting in which it is given.

(Approved by the Office of Management and
Budget under control, number 1557-0180).

3. In | 23.11, paragraph (f)(1) and the
parenthetical at the end of the section
are revised to read as follows:

§21.11 Reports of crimes and suspected
crimes.

(f) Exemptions. (1) Banks need not file
Criminal Referral Forms for robberies
and burglaries committed or attempted
at a banking office, of a bank rfthe
bank’s security program provides for the
maintenance of records under
| 21.3(a)(2)(iii) documenting any such
occurrences.

(Approved by the Office ef Management and
Budget under control number 1557-0180).

Appendix A and B [Removed]

4. Appendixes A and B to part 21 are
removed.

Dated: June 24,1991.
Robert L. Clarke,
Comptroller o fthe Currency.
[FR Doc. 91-15599 Filed 6-27-91; 8:45 am)
BILLING CODE 4810-33-M
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Office of Thrift Supervision

12 CFR Parts 506,563 and 568
[No.91-229]
PIN 1550-AA25

Minimum Security Devices and
Procedures

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (the “OTS™J, in coordination
with the other Federal Financial
institution supervisory agencies, has
reviewed its regulation concerning
minimum security devices and
procedures, and determined that it is
appropriate to revise the regulation to
reflect changes in the technology of
security devices, and to implement
changes made by the Financial
Institutions Reform, Recovery and
Enforcement Act of 1989 (“FIRREA”),
Public Law No. 101-73,103 Stat. 183. The
proposed revision was published for
comment by the OTS in March 1990 (55
FR 10247 (March 20,1990)). The revision
incorporates amendments made to the
Bank Protection Act of 1968 by FIRREA
and provides savings associations with
the flexibility to avoid the technical
obsolescence that occurred with the
existing regulation.

EFFECTIVE DATE: July 29, 1991.

FOR FURTHER INFORMATION CONTACT:
Larry A. Clark, Program Manager, Trust,
Specialized Programs (202) 906-5628,
Office of Thrift Supervision, 1700 G St.
NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION: The
Bank Protection Act of 1968 (12 U.S.C.
1881-4) requires the Federal financial
institution supervisory agencies to
establish minimum standards for
security devices and procedures to
discourage financial institution crime
and to assist in the identification of
persons who commit such crimes. To
implement this statute a uniform
regulation was adopted in 1969 by each
of the Federal supervisory agencies—
Office of the Comptroller of the
Currency, Federal Deposit Insurance
Corporation, Board of Governors of the
Federal Reserve System, and the
Federal Home Loan Bank Board
(predecessor to the OTS). With the
exception of minor changes in 1973 and
1981, this regulation has not been
modified since it was first adopted. The
OTS, along with the other Federal
financial institution supervisory
agencies, requested comments on a
proposed revision to this regulation last
year. (55 FR 10247 (March 20,1990)).
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The OTS received a total of twelve
comments on the proposed changes to
its regulation on minimum security
devices and procedures. Eight comments
were received from savings
associations, two from trade
associations, and two from
manufacturers of security equipment.
The OTS also reviewed and considered
comments received on the proposed rule
by the other Federal financial institution
supervisory agencies. Eleven of the
twelve comments expressed overall
support for the revisions. The opposing
comments from a manufacturer of
security equipment, expressed concern
that the elimination of minimum security
standards could among other things
expose associations to unnecessary
risks. Within the context of overall
support, several comments suggested
changes to specific sections or
subsections of the regulation, many of
which were incorporated in this final
rule.

One commenter noted that OTS
regulations pertaining to reports of
crimes, suspected crimes, and
unexplained losses (12 CFR
563.180(d)(2)) do not require that OTS
Form 366 be submitted for the types of
crimes for which a record must be kept
under section 568. Since this final rule
provides that retaining such a record is
a suggested procedure under
8§ 568.3(a)(2)(iii), § 563.180(d)(2) is being
amended in order to be consistent with
this rule.

Appendix A of the current rule
contains specifications for security
devices to be used in savings
associations. The OTS is deleting this
appendix because it is too specific and
has become obsolete. The OTS believes
that any standards that continue to
reference specific security devices are
also likely to become obsolete because
technology is continuing to advance at a
rapid pace. To avoid the necessity of
constantly updating required security
devices, the revised regulation requires
each savings association to designate a
security officer to administer a written
security program that would require, at
a minimum, that four specific security
devices be installed, but would leave to
the discretion of the security officer the
determination of which additional
security devices will best meet the
needs of the program. In this way the
security officer can choose the most up-
to-date equipment that meets the
requirements of the particular
association.

Some commenters recommended
referring to Underwriters Laboratory
(*“UL”) approval or ANSI specifications
as a substitute for appendix A. Because
the level of risk varies from institution to
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institution, the OTS does not believe
that it is appropriate to specify any
particular additional security device(s)
as mandatory. Nevertheless, OTS
expects security officers to identify the
level of risk to their institution and
adopt an appropriate security program,
taking into consideration applicable
ANSI and UL standards.

Appendix B specified proper
employee conduct after a robbery.

Although this appendix has been
eliminated, the OTS believes that
training of employees should be
included in an association’s security
program and notes that several
organizations offer training programs for
employees of financial institutions and
security officers.

Some letters that were generally
supportive of the revision commented
that the regulation was too narrow and
should cover “white-collar crime” as
well. The OTS’s regulation implements
the Bank Protection Act, which is
specifically intended to "discourage
robberies, burglaries, and larcenies.”
While the OTS agrees that white-collar
crimes such as fraud and embezzlement
are problems, these crimes are covered
by other laws and regulations outside
the scope of part 568.

The revised regulation establishes a
minimum standard by requiring four
specified security devices: A secure
space for cash; a lighting system for
illuminating the vault; an alarm system;
and tamper resistant locks on exterior
doors and windows. In addition, the
revised regulation establishes the
contents of a security program, e.g.,
procedures for opening and closing for
business, for safekeeping of valuables,
and for identifying persons committing
crimes. These are the minimum
procedures that should comprise an
association’s security program. To assist
associations in establishing their
program, the regulation suggests certain
factors to be considered when selecting
additional security devices. In making
these suggestions, the OTS notes that in
the 22 years since passage of the Bank
Protection Act, trade associations and
other vendors have produced security
manuals and information designed for
institutions of various sizes.

To ensure that an association’s
security program is reviewed on a
regular basis for effectiveness, the
regulation requires a report by the
security officer to the association’s
board of directors at least annually. This
changes the previous requirement,
which was eliminated by FIRREA, that
reports must be filed periodically with a
financial institution’s primary
supervisory agency. Nevertheless, the
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annual reports to the hoard of directors
should still contain information such as
the status of employee training, the
number of offenses against the
association, and the success in
prosecution, for such offenses.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this final rule. wilT not have
a significant economic impact on a
substantial number of small entities.
Small entities already were complying
with the security standards established
in the priorregulation, and this revision
provides for more flexibility in devising
security programs, which should help
minimire the existing costs to the
institutions. The amendment also
replaces required reports to the
government with annual reports to the
association’s board of directors, which
should ease the-regulatory burden on
small institutions.

Executive Order 12291

The OTS has determined that this
final rule does not constitute a major
rule and, therefore, does not require a
Regulatory impact Analysis-

Paperwork Reduction. Act

The collections of information
contained in this final rule were
submitted to and approved by the Office
of Management and Budget (“OMB"} at
the proposed rule stage, in accordance
with, the Paperwork Reduction Act of
1980 (44 U.S.C. 3504(h)). OMB has
assigned this collection of information
OMB Control No. 1550-0062.

The collections of information
referenced in this final rule may be
found at 12 CFR 568.2 and 568.4. The
OTS requires the submission of this
information to ensure that savings
associations are in compliance with the
statutory and regulatory requirements
relating to minimum security devices
and procedures.

Comments on the collection of
information should reference the
aforementioned control number and
should be sent to the Office of
Management and Budget, Paperwork
Reduction Project (1550), Washington,
DC 20503, with copies to the Office of
Thrift Supervision, 1700 G Street NW.,
Washington, DC 20552.

List of Subjects
12 CFR Part 506

Reporting and recordkeeping
requirements.

12 CFR Port 563

Accounting Advertising, Crime,
Currency, Flood insurance. Investments,

Reporting and recordkeeping
requirements. Savings associations.
Securities, Surety bonds.

o

Penalties, Reporting and
recordkeeping requirements, Savings
associations. Security measures.

Authority and Issuance

Accordingly, the OTS hereby amends
parts 506" 563, and 568, chapter V, title
12, Code of Federal Regulations, as set
forth below:

SUBCHAPTER A—ORGANIZATIONS AND
PROCEDURES
PART 506—[AMENDED]

1. The authority citation for part 506
continues to read as follows:

Authority: Section 2(al, 95 Stat. 2812. as
amended (44 U.S.C. 3501 etseq.]* 5 CFR
1320.7

2. Section 506.1 is amended by adding
two new entries to the table m
paragraph (b) to read as follows:

§506.1 OMB control numbers assigned
pursuantto the Paperwork Reduction Act.

(b) Display.

12 CFR part or section where Current OMB

identified and described control Nek
568.2 1550-0062
568.4.. ................ s Lo 1559-0062

SUBCHAPTER D—REGULATIONS
APPLICABLE TO ALL SAVINGS
ASSOCIATIONS

PART 563—[AMENDED]

3. The authority citation for part 563
continues to read as follows:

Authority: Sec. 2, 48 Stat. 128, as amended
(12 U.S.C. 1462); sec. 3, as added by sec. 301,
103 Stat. 278 (12 U.S.C 1462a); see 4, aa
added by see. 301,103 Slat 280 (12 U.S.C.
1463): sec. 5, 48 Stat. 132, as amended (12
U.S*.C. 1464); sec. 10; as added by sec. 301,103
Stal 318 (12 U.S.C. 1467a): sec. 11, ms added
by sec. 301» 103 Stat. 342 (12 U.SjC. 1468}; sec
18, 64 Stat 891» as amended by sec. 321» 103
Stat. 267 (12 U.S.C. 1828); sec. 1204. Ifll StaL
662 (12 U.S.C. 3806); sec. 202, 87 Stat.. 982, as
amended (42 U.S.C. 4106}.

4. Section 563.180 is amended by
revising the introductory text ta
paragraph (d)(2) to read as follows:

§563.180 Criminalreferrals and other
reports or statements.
* * * * *
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(d) Reportsofcrimes, suspected
crimes, and unexplained losses. * * *

2 Filing ofreports. Except as
permitted under paragraph (d)(3) of this
section, and except where a security
program developed under § 568.3(a) of
this subchapter provides for the
maintenance of a record documenting
and robberies, burglaries and non-
employee larcenies, a savings
association or service corporation shall
notify the appropriate Law enforcement
authorities and the OTS by filing OTS
form 366 within 14 business days after
discovery of any crime, suspected crime,
or unexplained loss suffered by the
savings association or service
corporation, mefoding:
* # # * *

5. Part 568 is revised to read as
follows:

PART 566—SECURITY PROCEDURES

Sec.
568.1
568.2

Authority, purpose and scope.
Designation of security officer.
568.3 Security program.
568.4 Report

Authority: Secs. 2-5,82 StaL 294-295 (12
U.SXL 1831-1984}.

§568.1 Authority, purpose, and scope.

(a) This part is issued by the Office of
Thrift Supervision (the “OTS”) pursuant
to section 3 of the Bank Protection. Act
of 1968 (12 U.S.C. 1882), and is
applicable to savings associations. It
requires each association to adopt
appropriate security procedures to
discourage robberies, burglaries, and
larcenies and to assistin the
identification and prosecution of
persons who commit such sets.

(b) ft is the responsibility of an
association’s board of (Erectors to
comply with this regulation and ensure
that a written security program for the
association’s main office and brandies
is developed and implemented.

§568.2 Designation of security officer.

Within 30 days after the effective date
of insurance of accounts, the board of
directors of each savings association
shall designate a security officer who
shall have the authority, subject to the
approval of fire board of directors, to
develop, within a reasonable time but
no later than 180 days, and to administer
a written security program for each of
the association’s offices.

§ 568.3 Security program.

(a) Contents ofsecarity program-The
security program shalk

(1) Establish procedures for opening
and closing for business and for the
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safekeeping of all currency, negotiable
securities, and similar valuables at all
times;

(2) Establish procedures that will
assist in identifying persons committing
crimes against the association and that
will preserve evidence that may aid in
their identification and prosecution.
Such procedures may include, but are
not limited to:

(i) Maintaining a camera that records
activity in the office;

(ii) Using identification devices, such
as prerecorded serial-numbered bills, or
chemical and electronic devices; and

(iii) Retaining a record of any robbery,
burglary, or larceny committed against
die association;

(3) Provide for initial and periodic
training of officers and employees in
their responsibilities under the security
program and in proper employee
conduct during and after a burglary,
robbery, or larceny; and

(4) Provide for selecting, testing,
operating: and maintaining appropriate
security devices, as specified in
paragraph (b) of this section.

(b) Security devices. Each savings
association shall have, at a minimum,
the following security devices:

(1) A means of protecting cash and
other liquid assets, such as a vault, safe,
or other secure space;

(2) A lighting system for illuminating,
during the hours of darkness, the area
around the vault, if the vault is visible
from outside the office;

(3) Tamper-resistent locks on exterior
doors and exterior windows that may be
opened;

f4) An alarm system or other
appropriate device for promptly
notifying the nearest responsible law
enforcement officers of an attempted or
perpetrated robbery or burglary; and

(5) Such other devices as the security
officer determines to be appropriate,
taking into consideration:

(if The incidence of crimes against
financial institutions in the area;

(ii) The amount of currency and other
valuables exposed to robbery, burglary,
or larceny;

(iii) The distance of the office from the
nearest responsible law enforcement
officers;

(iv) The cost of the security devices;

(v) Other security measures in effect
at the office; and

(vi) The physical characteristics of the
structure of the office and its
surroundings.

§568.4 Report

The security officer for each savings
association shall report at least annually
to the association’s board of directors
on the implementation, administration,
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and effectiveness of the security
program.

By the Office of Thrift Supervision.
Timothy Ryan,
Director.
[FR Doc. 91-15361 Filed 8-27-91; 8:45 am]
BILLING CODE 6720-01-M

Internal Revenue Service

26 CFR Part 31
[T.D. 83541
RIN 1545-AP62

Membership in a Retirement System—
State and Locai Government
Employees

agency: Internal Revenue Service,
Treasury.

action: Final regulations,

SUMMARY: This document contains final
regulations under section 3121(b)(7)(F)
of the Internal Revenue Code. The final
regulations contain rules for determining
whether an employee of a State or local
government entity is a member of a
retirement system of that entity for
purposes of determining whether the
employee’s wages are subject to tax
under the Federal Insurance
Contribution Act (FICA). The final
regulations reflect the enactment of
section 3121(b)(7)(F) by the Omnibus
Budget Reconciliation Act of 1990. The
final regulations provide State and local
government entities with guidance
necessary to comply with the law and
will affect State and local government
entities, their retirement systems and
certain of their employees.

effective date: These regulations are
effective July 1,1991, and apply to
services performed after July 1,1991.
FOR FURTHER INFORMATION CONTACT:
Robin Ehrenberg (202) 377-9372 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Statutory Authority

This document contains final
regulations under section 3121(b)(7)(F)
of the Internal Revenue Code of 1986
(Code). The final regulations reflect the
enactment of section 3121(b)(7)(F) by
section 11332 of the Omnibus Budget
Reconciliation Act of 1990, Public Law
No. 101-508,104 Stat 1388 (OBRA 1990).
Proposed regulations under section
3121(b)(7)(F) were published in the
Federal Register on April 10,1991 (56 FR
14488). A public hearing on the proposed
regulations was held May 20,1991.
These regulations are issued under the
authority contained in sections 3121 and
7805 of the Code.
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Background

Under prior law, service as an
employee for a State or local
government entity was generally not
treated as employment for purposes of
the Federal Insurance Contributions Act
(FICA), and wages ofsuch an employee
were thus generally not subject to FICA
tax, unless there was an agreement
under section 218 of the Social Security
Act in effect between the State and the
Secretary of Health and Human Services
covering the service. OBRA 1990
amended prior law by adding a new
section 3121(b)(7)(F) to the Internal
Revenue Code. Section. 3121(b)(7)(F)
expands the definition of "employment”
for FICA tax purposes to include service
performed after July 1,1991, as an
employee for a State or local
government entity unless the employee
is a “member ofa retirement system” of
such entity. Exceptions are provided for
certain emergency workers, election
workers, patients in. hospitals and other
individuals. The rule in section
3121(b)(7)(F) also does not affect prior-
law exceptions from employment such
as that provided for services performed
by certain students employed in public
schools, colleges and universities, and
certain other groups.

OBRA 1990 made a similar change to
corresponding provisions of the SociaL
Security Act. Thus, service by an
employee of a State or local government
entity who is not a member of a
retirement system of such entity after
July % 1991, will generally be taken into
account in determining the employee’s
eligibility for Social Security and
Medicare benefits.

Overview of Regulations
1. Meaning ofRetirement System

With the enactment of section
3121(b)(7)(F) and the corresponding
provisions of the Social Security Act, the.
Congress ensured that service by
employees of State and local
government entities would be covered
either under Social Security or under a
public retirement system providing
meaningful benefits. To facilitate this
purpose, the proposed regulations
required, as do the final regulations, that
in order for service in the employ of a
State or local government entity to
qualify for the exception from
employment under section 3121(b)(7) the
employee must be a member of a
retirement system that provides; at least
a minimum level of retirement benefits
to that employee.

A defined benefit retirement system
maintained: by a State or local
government entity will generally satisfy
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this minimum retirement benefit
requirement with respect to an
employee if the employee has a total
accrued benefit comparable to the basic
retirement benefit the employee would
have under Social Security, based on his
or her total compensation and periods of
service with the entity. Generally, early
retirement benefits may not be taken
into account in determining whether this
requirement is satisfied. Similarly, a
defined contribution retirement system
will generally satisfy this requirement
with respect to an employee for a period
within a plan year if an allocation equal
to at least 7.5 percent of the employee’s
compensation for the period is made to
his or her account.

Under the final regulations, as under
the proposed regulations, generally any
retirement system that satisfies this
minimum retirement benefit requirement
may be treated as a retirement system
for purposes of section 3121(b)(7)(F).
Thus, for example, the fact that a
retirement system is not a qualified plan
under the Internal Revenue Code is not
relevant. Furthermore, benefits provided
through employee contributions are
taken into account to the same extent as
benefits provided through employer
contributions. Thus, under some
circumstances a plan may be treated as
a retirement system even ifit is
completely funded through elective or
after-tax employee contributions.

Concurrently with the issuance of the
final regulations, the Internal Revenue
Service is issuing a revenue procedure
setting forth a number of safe harbor
formulas for defined benefit retirement
systems pursuant to the authority
granted in such regulations. This
revenue procedure was previously
issued in proposed form as an
announcement.

Many comments were received
suggesting modifications to the minimum
retirement benefit requirement as that
rule was set forth in the proposed
regulations and proposed revenue
procedure. Many of these suggestions
have been adopted.

Several comments were received
requesting that the determination of
whether an employee has a benefit
meeting the minimum retirement benefit
requirement be based not upon the
benefit provided by that employer, but
upon the total benefits and service of an
employee under the retirement system in
which he or she participates. This is of
particular significance in those State
and local jurisdictions that contribute to
large state-wide programs (e.g., public
employees retirement systems)
providing portability for employees with
service relating to more than one
contributing employer. The final
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regulations generally adopt this
suggested approach. Thus, if the
employee is a participant in a system
that is maintained by more than one
political subdivision, then the
employee’s total benefit under the
system may be considered, regardless of
the fact that the benefit may relate to
service with-other than the current
employer. This system-wide approach
may be used only if all service under the
system is considered in determining the
employee’s retirement benefit.

Many commentators stated that the
definition of compensation contained in
the proposed regulation and revenue
procedure (generally the FICA
contribution base) lacked sufficient
flexibility for State and local retirement
systems to utilize the safe harbors to
meet the minimum retirement benefit
requirement. The concerns of the
commentators focused on the fact that
many retirement systems use definitions
of compensation that vary in significant
respects from the FICA contribution
base. For example, several
commentators stated that definitions of
compensation often exclude one-time
payments, such as cashed-out annual
leave, that are not representative of an
employee’s wage history. In addition,
definitions of compensation also
commonly exclude such extraordinary
payments as overtime or bonus pay. In
response to these comments, the final
regulations provide that the definition of
compensation must be at least as
inclusive as the base pay of the
employee. In addition, the safe harbors
under the revenue procedure have been
modified so that an employer may use
any less inclusive definition of
compensation, provided that the benefit
percentage (e.g., the 1.5 percent factor) is
adjusted to reflect aggregate differences
between the definition of compensation
under the regulation and the definition
of compensation under the system.
Thus, for example, under the final
regulations, the safe harbor formulas
may be met by a system that limits the
compensation considered in determining
the retirement benefit to an amount
lower than the FICA contribution base
(e.g., $30,000), provided the benefit level
is increased sufficiently.

The final regulations also provide that
service and compensation related to an
employee’s other than full-time
employment may, in some cases, be
disregarded in determining the
employee’s required level of benefit.
Thus, for example, if a full-time teacher
holds another job position with the
school system, then whether the benefit
of that teacher meets the minimum
retirement benefit requirement may (but
is not required to) be determined solely
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by reference to tKe service and
compensation related to the full-time
position.

Several comments were received
requesting greater flexibility with
respect to the service crediting rules
contained in the proposed revenue
procedure for part-time, seasonal or
temporary employees. In response to
these comments, this rule has been
modified to permit any reasonable
service crediting method to be used,
provided it does not result in double
proration. Thus, a system may prorate
the benefit of a part-time, seasonal or
temporary employee either on the basis
of full-time compensation or on the basis
of full-time service, but may not prorate
such benefit based on both
compensation and service.

The final regulations retain, with
certain modifications, the transition rule
of the proposed regulations with respect
to defined benefit retirement systems.
The transition rule provides that the
minimum retirement benefit requirement
does not apply to defined benefit
retirement systems in existence on
November 5,1990 (the date of enactment
of OBRA1990) for plan years beginning
before January 1,1993, unless benefit
levels under the system are materially
reduced. Under the proposed
regulations, a retirement system also
could not utilize this transitional relief if
there was a material increase in
coverage. In response to comments, this
provision is not part of the final
regulations. Thus, the fact that new
participants are added to the retirement
system does not affect the transition
relief granted the retirement system with
respect to employees who participated
in the system on November 5,1990. This
transition relief also extends to new
participants hired to fill positions of
employment that were covered under
the system on that date (whether on a
mandatory or elective basis). However,
the minimum retirement benefit rule
does apply to new participants who are
in positions that were not covered under
the system on the date of enactment of
OBRA 1990.

A number of commentators requested
transition relief for defined contribution
retirement systems. In response to these
requests, the final regulations provide
that for plan years beginning before
January 1,1993, a defined contribution
retirement system that was in existence
on the date of enactment of OBRA 1990,
may meet the minimum retirement
benefit requirement based upon a 6
percent, rather than the usual 7.5
percent, contribution rate. Conditions
similar to those that apply to the defined
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benefit transition, rule apply to this rule
as well.

2. Meaning of Member

The final regulations retain the
general rule set forth in the proposed
regulations that an employee is treated
as a member of a retirement system only
if he or she actually participates in the
system and actually has an accrued
benefit or actually receives an allocation
sufficient to satisfy the minimum
retirement benefit requirement
Allocations or accruals that are
conditioned on the satisfaction of
service, employee election or other
requirements are generally not taken
into account for this purpose unless and
until the employee has actually satisfied
those requirements.

The final regulations retain the
alternative lookback method of
determining membership to provide
certainty at the beginning of a calendar
year regarding whether an employee
will be treated as a member of a
retirement system for that year, and to
minimize administrative burdens on
employers. Under the alternative
lookback method, a reasonable belief
test is substituted for the lookback test
in an employee’s first and last years of
participation. Thus, for example, a new
employee who is admitted to a system
on the day he or she is hired but will not
accrue a benefit for the first year of
participation unless he or she is still
employed on the last day of the plan
year may be treated as a member of the
retirement system throughout the plan
year if it is reasonable to believe that
the employee will in fact be present on
that last day and will accrue a benefit
sufficient to satisfy the minimum
retirement benefit requirement.

In response to several comments, the
final regulations expand the special rule
in the first year of participation to allow
fora delay in the imposition of FICA
taxes with respect to a new employee, in
certain cases, until the first day of the
second month of service with the
employer. This rule is available only
with respect to employees who are not
part-time seasonal or temporary
employees and is adopted to
accommodate those systems that do not
allow immediate participation in their
retirement system and those elective
systems that cannot process elections
quickly enough to permit immediate
participation. This rule of administrative
convenience is available only to those
employers maintaining a retirement
system in which the employee can
actually participate by the first day of
the second month of service with the
employer.

The final regulations also retain, with
modifications, the special transition
rules provided in the proposed
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regulations for the period July 1through
December 31,1991. Under these rules, an
employee may generally be treated as a
member of a retirement system if it is
reasonable to believe that he or she will
become a member by January 1,1992.

Certain commentators were
concerned that the transition period did
not grant sufficient relief in those
instances in which the legislative body
did not convene until late 1992 or 1993.
The transition rules have been modified
in light of these concerns. Thus, in those
instances in which a plan amendment is
necessary in order to meet the minimum
retirement benefit or other requirements
of this section, and such amendment
may be effectuated only by the action of
a legislative body that does not convene
during the period July 1 through
December 31,1991, the end of the
reasonable reliance period (i.e.,
December 31,1991) is extended to the
date that is the last day of the first
legislative session commencing after
December 31,1991. For example, an
employer that expects to establish a
system covering a group of employees
who are currently not covered by its
retirement system may be able to treat
those employees as members of a
retirement system until the last day of
the first legislative session commencing
after December 31,1991, if
establishment of the retirement system
requires legislation which cannot be
enacted until that legislative session.

Part-time, Seasonal and Temporary
Employees

Many comments were received on the
rules in the proposed regulations
relating to part-time, seasonal and
temporary employees. Under the
proposed regulations, any benefit that is
relied upon to meet the minimum
retirement benefit requirement is
required to be 100-percent
nonforfeitable. The final regulations
retain this requirement while making
certain significant modifications in
response to the concerns of State and
local governments.

Several commentators suggested that
refundable contributions to a retirement
system were a reasonable proxy for the
nonforfeitable benefit requirement.
These commentators pointed out that
adoption of a rule permitting satisfaction
of the nonforfeitable benefit requirement
through guaranteed distributions to
employees upon certain events would
enhance parity between defined benefit
and defined contribution retirement
systems under the regulations. In
response to these comments, the final
regulations contain a rule under which
the benefit of a part-time, seasonal or
temporary employee is treated as
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nonforfeitable if, on account of
separation from, service or death, such
employee is unconditionally entitled to a
single-sum distribution from the
retirement system equal to 7.5 percent of
the employee’s compensation over the
period of covered service, plus-interest.
In addition, if the benefit of a part-time
seasonal or temporary employee is
nonforfeitable by reason of this rule,
then the special service crediting rules
contained in the revenue procedure
relating to such employees do not apply.
A distribution is considered available on
account of separation from service if it
is available when an employee retires or
reaches normal retirement age after
separation from service. Thus, there is
no requirement that the distribution
occur at the time the employee

separates from service. Under a special
transition rule, a plan meets this
nonforfeitable benefit safe harbor if an
employee is unconditionally entitled to a
single-sum distribution equal to 6
percent of compensation, rather than the
usual 7.5 percent, for any period of
credited service beginning after July 1,
1991 and ending on the last day of the
plan year beginning in 1992.

Several commentators were
concerned about the possible
discriminatory effect of the
nonforfeitable benefit rule and the fact
that it applied only to a discrete group of
covered employees. They questioned
whether the rule, or its effect, might
cause a retirement system to fail to meet
the nondiscrimination requirements of
section 401(a)(4). The nonforfeitable
benefit requirement and the disparate
vesting schedules that may result will
not, in and of themselves, cause a
retirement system to fail to meet the
nondiscrimination rules of section
401(a)(4). Similarly, a retirement system
that adopts a special accrual rule with
respect to part-time, seasonal or
temporary employees in order to meet
the minimum retirement benefit
requirement will not fail to meet the
nondiscrimination requirements of
section 401(a)(4) solely by reason of that
accrual rule.

Some commentators questioned
whether the nonforfeitable benefit
requirement is met if, under the system,
the benefit of a part-time, seasonal or
temporary employee can be cashed out
without the employee’s consent upon
separation from service. In response to
these inquiries, the final regulations
provide that in determining whether a
benefit is nonforfeitable for purposes of
the part-time, seasonal or temporary
rule, rules apply that are similar to those
contained in section 411(a)(Il). Thus, a
system may retain the right to cash-out
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the benefit of a part-time, seasonal or
temporary employee in certain
circumstances without the consent of
the employee and still meet the
nonforfeitable benefit requirement.

Many commentators requested
clarification of the definitions of part-
time, seasonal and temporary
employees for purposes of the
nonforfeitable benefit requirement. In
response to these comments, the final
regulations incorporate several
modifications to the definitions. First,
many commentators were concerned
that the definition of part-time employee
(those individuals normally working 20
hours or less per week) did not provide
sufficient guidance with respect to
certain school teachers whose
employment hours were set by hours in
the classroom instead of being based
upon total hours worked. In response to
these comments, the definition of part-
time employee is modified in the case of
post-secondary school teachers. These
employees will not be considered part-
time employees if they normally work at
least half of the number of classroom
hours defined by the post-secondary
educational institution as constituting
full-time employment.

Several commentators requested that
employers be permitted to aggregate an
employee’s credited service relating to
any employer that maintains the same
retirement system for purposes of
determining whether an employee is a
part-time, seasonal or tempprary
employee. In general, the final
regulations adopt this rule.

In the preamble to the proposed
regulations, comments were requested
on the definition of temporary employee
and those instances where possible
contract extensions could be considered
in determining whether the length of the
contractual arrangement between the
employer and the employee exceeded
two years. Several comments were
received expressing the concern that the
rule under the proposed regulations
would include too many employees with
annual contracts but with long histories
of service with the employer. In
response to these concerns, under the
final regulations, one or more possible
contract extensions may be considered
if there is a significant likelihood that
such extensions will occur. Contract
extensions are treated as significantly
likely to occur if (i) an average of 80
percent of similarly situated employees
have been offered an extension in the
immediately preceding two years, or (ii)
the past contract renewal history of the
particular employee, indicates that the
employee is not a temporary employee.
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3. Re-hired Annuitants

The proposed regulations provide that
a re-hired annuitant may be treated as a
member of a retirement system even if
the annuitant does not actually receive
any additional accruals or allocation to
his or her account during a year and
even if the annuitant does not have a
total accrued benefit under the system
sufficient to satisfy the minimum
retirement benefit requirement. For this
purpose, a re-hired annuitant is defined
as any former participant of a State or
local retirement system who has
previously retired from service with the
current employer and is either in pay
status under a retirement system
maintained by this employer or has
reached normal retirement age under
such retirement system. This rule has
been retained in the final regulations
and, in response to numerous requests,
the definition of re-hired annuitant has
been expanded to include an employee
who previously retired from service with
another employer maintaining the same
retirement system, provided that prior
service was in a position that was
covered under such system.

Coordination with Medicare

Under current law (section 3121 (u)),
service as an employee of a State or
local government entity is generally
treated as employment for purposes of
the Medicare portion of FICA taxes,
despite the general rule in section
3121(b)(7) excluding such service from
the definition of employment. This rule
applies only in the case of employees
hired on or after April 1,1986. No such
grandfather rule exists under new
section 3121(b)(7)(F). Thus, service by an
employee that is treated as employment
by reason of new section 3121(b)(7)(F)
must be treated as employment for
purposes of both the Social Security and
the Medicare portion of FICA taxes,
regardless of when the employee was
hired. Similarly, if an employee becomes
subject to the Medicare portion of FICA
taxes solely because of section
3121(b)(7)(F) (i.e., the employee was
hired prior to April 1,1986, but is not a
member of a retirement system) and
such employee subsequently becomes
covered by a retirement system, the
employee will cease to be subject to the
Medicare portion of FICA taxes.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) and

the Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and, therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking for the regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
proposed regulations is Robin Ehrenberg
of the Office of the Assistant Chief
Counsel (Employee Benefits and Exempt
Organizations), Internal Revenue
Service. However, personnel from other
offices of the Service and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 31

Employment taxes, Fishing vessels,
Gambling, Income taxes, Penalties,
Pensions, Railroad retirement, Reporting
and recordkeeping requirements, Social
security, Unemployment compensation.

PART 31 —EMPLOYMENT TAXES AND
COLLECTION OF INCOME AT SOURCE

Adoption of Amendments to the
regulations

Accordingly, 26 CFR part 31 is
amended as follows:

Paragraph 1. The authority citation for
part 31 is amended by adding the
following citation:

Authority: 26 U.S.C. 7805 * * * sec.
31.3121(b)(7)-2 also issued under 26 U.S.C.
3121(b)(7)(F).

Par. 2. A new § 31.3121(b)(7)-2 is
added to read as follows:

§31.3121(bX7)-2 Service by employees
who are not members of a public
retirement system.

(a) Table ofcontents. This paragraph
contains a listing of the major headings
of this § 31.3121(b)(7)—=2.

§31.3121(b)(7)-2 Service by employees who
are notmembers ofapublic retirement
system.

(a) Table of contents.

(b) Introduction.

(c) General rule.

(1) Inclusion in employment of service by
employees who are not members of a
retirement system.

(2) Treatment of individuals employed in
more than one position.

(d) Definition of qualified participant.

(1) General rule.

(2) Special rule for part time, seasonal and
temporary employees.

(3) Alternative lookback rule.

(4) Treatment of former participants.



Federal Register / Vol. 56, No. 125 / Friday, June 28, 1991 / Rules and Regulations

(e) Definition of retirement system.

(1) Requirement that system provide
retirement-type benefits.

(2) Requirement that system provide
minimum level of benefits.

(f) Transition rules.

(1) Application of qualified participant
rules during 1991.

(2) Additional transition rules for plans in
existence on November 5,1990.

(b) Introduction. Under section
3121(b)(7)(F), wages of an employee of a
State or local government are generally
subject to tax under F1CA after July 1,
1991, unless the employee is a member
of a retirement system maintained by
the State or local government entity.
This section 31.3121(b)(7)-2 provides
rules for determining whether an
employee is a “member of a retirement
system”. These rules generally treat an
employee as a member of a retirement
system if he or she participates in a
system that provides retirement
benefits, and has an accrued benefit or
receives an allocation under the system
that is comparable to the benefits he or
she would have or receive under Social
Security. In the case of part-time,
seasonal and temporary employees, this
minimum retirement benefit is required
to be nonforfeitable.

(c) General rule—(2) Inclusion in
employment ofservice by employees
who are not members ofa retirement
system. Except in the case of service
described in sections 3121(b)(7)(F) (i)
through (v), the exception from
employment under section 3121(b)(7)
does not apply to service in the employ
of a State or any political subdivision
thereof, or of any instrumentality of one
or more of the foregoing that is wholly
owned thereby, after July I, 1991, unless
the employee is a member of a
retirement system of such State, political
subdivision or instrumentality at the
time the service is performed. An
employee is not a member of a
retirement system at the time service is
performed unless at that time he or she
is a qualified participant (as defined in
paragraph (d) of this section) in a
retirement system that meets the
requirements of paragraph (e) of this
section with respect to that employee.

system with respect to all service
performed for the same State, political
subdivision or instrumentality in any
other positions. A State is a separate
entity from its political subdivisions,
and an instrumentality is a separate
entity from the State or political
subdivision by which it is owned for
purposes of this rule. See paragraph
(e)(2) of this section, however, for rules
relating to service and compensation
required to be taken into account in
determining whether an employee is a
member of a retirement system for
purposes of this section. This rule is
illustrated by the following examples:

Example 1. An individual is employed full-
time by a county and is a qualified
participant (as defined in paragraph (d) of
this section) in its retirement plan with regard
to such employment. In addition to this full-
time employment, the individual is employed
part-time in another position with the same
county. The part-time position is not covered
by the county retirement plan, however, and
neither the service nor the compensation in
the part-time position is considered in
determining the employee’s retirement
benefit under the county retirement plan.
Nevertheless, if the retirement plan meets the
requirements of paragraph (e) of this section
with respect to the individual, the exclusion
from employment under section 3121(b)(7)
applies to both the employee’s full-time and
part-time service with the county.

Example 2. An individual is employed full-
time by a State and is a member of its
retirement plan. The individual is also
employed part-time by a city located in the
State, but does not participate in the city’s
retirement plan. The services of the
individual for the city are not excluded from
employment under section 3121(b)(7),
because the determination of whether
services constitute employment for such
purposes is made separately with respect to
each political subdivision for which services
are performed.

(d) Definition ofqualified
participant—(1) General rule—(i)
Defined benefit retirement systems.
Whether an employee is a qualified
participant in a defined benefit
retirement system is determined as
services are performed. An employee is
a qualified participant in a defined
benefit retirement system (within the
meaning of paragraph (e)(1) of this

(2 Treatmentofindividuals employedsection) with respect to services

in more than one position. Under section
3121(b)(7)(F). whether an employee is a
member of a retirement system is
determined on an entity-by-entity rather
than a position-by-position basis. Thus,
if an employee is a member of a
retirement system with respect to
service he or she performs in one
position in the employ of a State,
political subdivision or instrumentality
thereof, the employee is generally
treated as a member of a retirement

performed on a given day if, on that day,
he or she is or ever has been an actual
participant in the retirement system and,
on that day, he or she actually has a
total accrued benefit under the
retirement system that meets the
minimum retirement benefit requirement
of paragraph (e)(2) of this section. An
employee may not be treated as an
actual participant or as actually having
an accrued benefit for this purpose to
the extent that such participation or

29571

benefit is subject to any conditions
(other than vesting), such as a
requirement that the employee attain a
minimum age, perform a minimum
period of service, make an election in
order to participate, or be present at the
end of the plan year in order to be
credited with an accrual, that have not
been satisfied. The rules of this
paragraph (d)(I)(i) are illustrated by the
following examples:

Example 1 A State maintains a defined
benefit plan that is a retirement system
within the meaning of paragraph (e)(1) of this
section. Under the terms of the plan,
employees in positions covered by the plan
must complete 6 months of service before
becoming participants. The exception from
employment in section 3121(b)(7) does not
apply to services of an employee during the
employee’s 6 months of service prior to his or
her initial entry into the plan. The same result
occurs even if, upon the satisfaction of this
service requirement, the employee is given
credit under the plan for all service with the
employer (i.e., if service is credited for the 6-
month waiting period). This is true even if the
employee makes a required contribution in
order to gain the retroactive credit. The same
result also occurs if the employee can elect to
participate in the plan before the end of the 6-
month waiting period, but does not elect to
do so.

Example 2. A political subdivision
maintains a defined benefit plan that is a
retirement system within the meaning of
paragraph (e)(1) of this section. Under the
terms of the plan, service during a plan year
is not credited for accrual purposes unless a
participant has at least 1,000 hours of service
during the year. Benefits that accrue only
upon satisfaction of this 1,000-hour
requirement may not be taken into account in
determining whether an employee is a
qualified participant in the plan before the
1,000-hour requirement is satisfied.

(ii) Defined contribution retirement
systems. Whether an employee is a
qualified participant in a defined
contribution retirement system is
determined as services are performed.
Am employee is a qualified participant
in a defined contribution or other
individual account retirement system
(within the meaning of paragraph (e)(1)
of this section) with respect to services
performed on a given day if, on that day,
he or she has satisfied all conditions
(other than vesting) for receiving an
allocation to his or her account
(exclusive of earnings) that meets the
minimum retirement benefit requirement
of paragraph (e)(2) of this section with
respect to compensation during any
period ending on that day and beginning
on or after the beginning of the plan
year of the retirement system. This is the
case regardless of whether the
allocations were made or accrued before
the effective date of section



29572

3121(b)(7)(F). This rule is illustrated by
the following examples:

Example 1. A State-owned hospital
maintains a nonelective defined contribution
plan that is a retirement system within the
meaning of paragraph (eXI) of this section.
Under the terms of the plan, employees must
be employed on the last day of a plan year in
order to receive any allocation for the year.
Employees may not be treated as qualified
participants in the plan before the last day of
the year.

Example 2. Assume the same facts as in
Example 1 except that, under the terms of the
plan, an employee who terminates service
before the end of a plan year receives a pro
rata portion of the allocation he or she would
have received at the end of the year, e.g.,
based on compensation earned since the
beginning of the plan year. If the pro rata
allocation available on a given day would
meet the minimum retirement benefit
requirement of paragraph (e)(2) of this section
with respect to compensation from the
beginning of the plan year through that day
(or some later day), employees are treated as
qualified participants in the plan on that day.

Example 3. A political subdivision
maintains an elective defined contribution
plan that is a retirement system within the
meaning of paragraph (e)(1) of this section.
The plan has a calendar year plan year and
two open seasons—in December and June—
when employees can change their
contribution elections. In December, an
employee elects not to contribute to the plan.
In June, the employee elects (beginning July 1)
to contribute a uniform percentage of
compensation for each pay period to the plan
for the remainder of the plan year. The
employee is not a qualified participant in the
plan during the period January-June, because
no allocations are made to the employee’s
account with respect to compensation during
that time, and it is not certain at that time
that any allocations will be made. If the level
of contributions during the period July-
December meets the minimum retirement
benefit requirement of paragraph (e)(2) of this
section with respect to compensation during
that period, however, the employee is treated
as a qualified participant during that period.

Example 4. Assume the same facts as in
Example 3, except that the plan allows
participants to cancel their elections in cases
of economic hardship. In October, the
employee suffers an economic hardship and
cancels the election (effective November 1). If
the contributions during the period July-
October are high enough to meet the
minimum retirement benefit requirement of
paragraph (e)(2) of this section with respect
to compensation during that period, the
employee is treated as a qualified participant
during that period. In addition, if the
contributions during the period July-October
are high enough to meet the requirements for
the entire period July-December, the
employee is treated as a qualified participant
in the plan throughout the period July-
December. even though no allocations are
made to the employee’s account in the last
two months of the year. There is no
requirement that the period used to determine
whether an employee is a qualified
participant on a given day remain the same
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from day to day, as long as the period begins
on or after the beginning of die plan year and
ends on the date the determination is being
made.

Example. An employee is required to
contribute 7.5 percent of his or her
compensation to a State's defined benefit
plan each year. Hie contribution is “picked

(2)  Specialrule for part-time, seasonalP" by the employer in accordance with

and temporary employees—(i) In
general. A part-time, seasonal or
temporary employee is generally not a
gualified participant on a given day
unless any benefit relied upon to meet
the requirements of paragraph (d)(1) of
this section is 100-percent nonforfeitable
on that day. This requirement may be
applied solely to the portion of an
employee’s benefit under the retirement
system attributable to compensation
and service while an employee is a part-
time, seasonal or temporary employee,
provided that such service is taken into
account with respect to the remaining
portion of the benefit for vesting
purposes. Rules similar to the rules in
section 411(a)(ll) are applicable in
determining whether a benefit is
nonforfeitable. Thus, a benefit does not
fail to be nonforfeitable solely because
it can be immediately distributed upon
separation of service without the
consent of the employee, provided that
the present value of the benefit does not
exceed $3,500.

(i) Treatment ofemployees entitled t

certain distributions upon death or
separation from service. A part-time,
seasonal or temporary employee’s
benefit under a retirement system is
considered nonforfeitable within the
meaning of paragraph (d)(2)(i) of this
section on a given day if on that day the
employee is unconditionally entitled
under the retirement system to a single-
sum distribution on account of death or
separation from service of an amount
that is at least equal to 7.5 percent of the
participant’s compensation (within the
meaning of paragraph (e)(2)(iii){B) of this
section) for all periods of credited
service taken into account in
determining whether the employee’s
benefit under the retirement system
meets the minimum retirement benefit
requirement of paragraph (e)(2) of this
section. An employee will be considered
to be unconditionally entitled to a
single-sum distribution notwithstanding
the fact that the distribution may be
forfeitable (in whole or in part) upon a
finding of such employee’s criminal
misconduct. The participant must be
entitled to interest on the distributable
amount through the date of distribution,
at a rate meeting the requirements of
paragraph (e)(2)(iii)(C) of this section, as
part of the single sum. See paragraph
(H(2)(i)(C) for a transition rule relating to
this nonforfeitable benefit safe harbor.
The rule of this paragraph (d)(2)(ii) is
illustrated by the following example:

(6)

section 414(h). Under the plan, these amounts
plus interest accrued since the date each
amount was contributed are refundable to the
employee in ail cases upon the employee's
death or separation from service with the
employer. If the interest rate meets the
requirements of paragraph (e)(2)(iii)(C) of this
section, then the employee’s benefits under
the plan are considered nonforfeitable and
thus meet the requirement of paragraph
(d)(2)(i) of this section. Of course, the benefit
under the plan must still meet the minimum
retirement benefit requirement for defined
benefit plans of paragraph (e)(2)(ii) of this
section.

(iii) Definitions ofpart-time, seasonal
and temporary employee—(A)
Definition ofpart-time employee. For
purposes of this section, a part-time
employee is any employee who
normally works 20 hours or less per
week. A teacher employed by a post-
secondary educational institution (e.g., a
community or junior college, post-
secondary vocational school, college,
university or graduate school) is not
considered a part-time employee for
purposes of this section if he or she
normally has classroom hours of one-
half or more of the number of classroom
hours designated by the educational
institution as constituting full-time
employment, provided that such
designation is reasonable under all the
facts and circumstances. In addition,
elected officials and election workers
(otherwise described in section
3121(b)(7){F)(iv) but paid in excess of
$100 annually) are not considered part-
time, seasonal or temporary employees
for purposes of this section. The rules of
this paragraph (d)(2)(iii) are illustrated
by the following example:

Example. A community college treats a
teacher as a full-time employee if the teacher
is assigned to work 15 classroom hours per
week. A new teacher is assigned to work 8
classroom hours per week. Because the
assigned classroom hours of the teacher are
at least one-half of the school’s definition of
full-time teacher, the teacher is not a part-
time employee.

(B) Definition ofseasonalemployee
For purposes of this section, a seasonal
employee is any employee who
normally works on a full-time basis less
than 5 months in a year. Thus, for
example, individuals who are hired by a
political subdivision during the tax
return season in order to process
incoming returns and work full-time
over a 3-month period are seasonal
employees.
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(C) Definition of temporary employee.
For purposes of this section, a
temporary employee is any employee
performing services under a contractual
arrangement with the employer of 2
years or less duration. Possible contract
extensions may be considered in
determining the duration of a
contractual arrangement, but only if,
under the facts and circumstances, there
is a significant likelihood that the
employee’s contract will be extended.
Future contract extensions are
considered significantly likely to occur
for purposes of this rule if on average 80
percent of similarly situated employees
(i.e., those in the same or a similar job
classification with expiring employment
contracts) have had bona fide offers to
renew their contracts in the immediately
preceding 2 academic or calendar years.
In addition, future contract extensions
are considered significantly likely to
occur if the employee with respect to
whom the determination is being made
has a history of contract extensions with
respect to his or her current position. An
employee is not considered a temporary
employee for purposes of this rule solely
because he or she is included in a unit of
employees covered by a collective
bargaining agreement of 2 years or less
duration.

(D) Treatmentofemployees
participating in certain systems.
Whether an employee is a part-time,
seasonal or temporary employee with
respect to allocations or benefits under
a retirement system is generally
determined based on service in the
position in which the allocations or
benefits were earned, and does not take
into account service in other positions
with the same or different States,
political subdivisions or
instrumentalities thereof. All of an
employee’s service in other positions
with the same or different States,
political subdivisions or
instrumentalities thereof may be taken
into account for purposes of determining
whether an employee is a part-time,
seasonal or temporary employee with
respect to benefits under the retirement
system, however, Provided that: The
employee’s service in the other positions
is or was covered by the retirement
system; all service aggregated for
purposes of determining whether an
employee is a part-time, seasonal or
temporary employee (and related
compensation) is aggregated under the
system for all purposes in determining
benefits (including vesting); and the
employee is treated at least as favorably
as a full-time employee under the
retirement system for benefit accrual
purposes. The rule of this paragraph
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(d)(2)(iii)(D) are illustrated by the
following example:

Example. Assume that an employee works
15 hours per week for a county and 10 hours
per week for a municipality, and that both of
these political subdivisions contribute to the
same state-wide public employee retirement
system. Assume further that the employee’s
service in both positions is aggregated under
the system for all purposes in determining
benefits (including vesting). If the employee is
covered under the retirement system with
respect to both positions and is treated for
benefit accrual purposes at least as favorably
as full-time employees under the retirement
system, then the employee is not considered
a part-time employee of either the county or
the municipality for purposes of the
nonforfeitable benefit requirement of
paragraph (d)(2)(i) of this section.

3) Alternative lookback rule—(i) In
general. An employee may be treated as
a qualified participant in a retirement
system throughout a calendar year if he
or she was a qualified participant in
such system (within the meaning of
paragraphs (d) (1) and (2) of this section)
at the end of the plan year of the system
ending in the previous calendar year.
This rule is illustrated by the following
examples:

Example 1. A political subdivision
maintains a plan that is a retirement system
within the meaning of paragraph (e)(1) of this
section. An employee is a qualified
participant within the meaning of paragraph
(d)(1) of this section in the plan on the last
day of the plan year ending on May 31,1995.
If the alternative lookback rule is used to
determine FICA liability, no such liability
exists with respect to the employee or
employer for calendar year 1996 by reason of
section 3121(b)(7)(F). The same result would
apply if the determination is being made with
respect to calendar year 1992 and the
lookback year was the plan year ending May
31,1991, even though that plan year ended
before the effective date of section
3121(b)(7)(F).

Example 2. A political subdivision
maintains an elective defined contribution
plan described in section 457(b) of the Code.
An employee is eligible to participate in the
plan but does not elect to contribute for a
plan year. Under the general rule of
paragraph (d)(1) of this section, the employee
is not a qualified participant in the plan
during the plan year because contributions
sufficient to meet the minimum retirement
benefit requirement of paragraph (e)(2) of this
section are not being made. However, if an
employee’s status as a qualified participant is
being determined under the alternative
lookback rule, then the employee is a
qualified participant for the calendar year in
which the determination is being made if he
of she was a qualified participant as of the
end of the plan year that ended in the
previous calendar year.

(i) Application in firstyear of
participation. If the alternative lookback

rule is used, an employee who
participates in the retirement system
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may be treated as a qualified participant
on any given day during his or her first
plan year of participation in a retirement
system (within the meaning of
paragraph (e)(1) of this section) if and
only if it is reasonable on such day to
believe that the employee will be a
qualified participant (within the
meaning of paragraphs (d)(1) and (2) of
this section) on the last day of such plan
year. In the case of a defined
contribution retirement system, the
determination of whether the employee
is actually (or is expected to be) a
gualified participant at the end of the
plan year must take into account all
compensation since the commencement
of participation. See paragraph (d)(3)(iv)
of this section. If this, reasonable belief
is correct, and the employee is a
gualified participant on the last day of
his or her first plan year of participation,
then the exception from employment in
section 3121(b)(7) will apply without
regard to section 3121(b)(7)(F) to
services of the employee for the balance
of the calendar year in which the plan
year ends. For purposes of this
paragraph (d)(3)(ii), it is not reasonable
to assume the establishment of a new
plan until such establishment actually
occurs. In addition, the rule in this
paragraph (d)(3)(ii) may not be used to
treat an employee as a qualified
participant until the employee actually
becomes a participant in the retirement
system. In the case of a retirement
system that does not permit a new
employee to participate until the first
day of the first month beginning after
the employee’s commencement of
service, or some earlier date, a new
employee who is not a part-time,
seasonal or temporary employee may be
treated as a qualified participant until
such date. This 1-month rule of
administrative convenience applies
without regard to whether the employer
has a reasonable belief that the
employee will be a qualified participant.
The rules of this paragraph (d)(3)(h) are
illustrated by the following examples:

Example 1 A political subdivision
maintains a plan that is a retirement system
within the meaning of paragraph (e)(1) of this
section and uses the alternative lookback
rule of this paragraph (d)(3). Under the terms
of the plan, service during a plan year is not
credited for accrual purposes unless a
participant has at least 1,000 hours of service
during the year. Assume that an employee
becomes a participant. If it is reasonable to
believe that the employee will be credited
with 1,000 hours of service by the last day of
his or her first year of participation and
thereby become a qualified participant by
reason of accruing a benefit that meets the
minimum retirement benefit requirement of
paragraph (e)(2) of this section, the services
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of the employee are not subject to FICA tax
from the date of initial participation until the
end of that plan year. If the employee is a
qualified participant on the last day of his or
her first plan year of participation, then the
exception from employment for purposes of
FICA will apply to services of the employee
for the balance of the calendar year in which
the plan year ended.

Example 2. Assume the same facts as
Example 1, except that the employee is a
newly hired employee and the plan provides
that an employee may not participate until
the first day of his or her first full month of
employment. Under the 1-month rule of
convenience, the employee may be treated as
a qualified participant until the first date on
which he or she could participate in the plan.

(iii) Application in last year of
participation. If the alternative lookback
rule is used, an employee may be
treated as a qualified participant on any
given day during his or her last year of
participation in a retirement system
(within the meaning of paragraph (e)(1)
of this section) if and only if it is
reasonable to believe on such day that
the employee, will be a qualified
participant (within the meaning of
paragraphs (d)(1) and (2) of this section)
on his or her last day of participation.
For purposes of this paragraph (d)(3)(iii),
an employee’s last year of participation
means the plan year that the employer
reasonably ascertains is the final year of
such employee’s participation (e.g.,
where the employee has a scheduled
retirement date or where the employer
intends to terminate the plan).

(iv) Special rule for defined
contribution retirement systems. An
employee may not be treated as a
qualified participant in a defined
contribution retirement system under
this paragraph (d)(3) if compensation for
less than a full plan year or other 12-
month period is regularly taken into
account in determining allocations to the
employee’s account for the plan year
unless, under all of the facts and
circumstances, such arrangement is not
a device to avoid the imposition of FICA
taxes. For example, an arrangement
under which compensation taken into
account is limited to the contribution
base described in section 3121(x)(l) is
not considered a device to avoid FICA
taxes by reason of such limitation. See
paragraph (e)(2)(iii)(B) of this section for
a rule permitting the use of such
limitation. This rule is illustrated by the
following example:

Example. A political subdivision maintains
a defined contribution plan that covers all of
its full-time employees and is a retirement
system within the meaning of paragraph
(e)(1) of this section. Under the plan, a
portion of each participant’s compensation in
the final month of every plan year is
allocated to the participant’s account.
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Employees covered under the plan generally
may not be treated as qualified participants
under the alternative lookback rule for any
portion of the calendar year following the
year in which such allocation is made.

(V) Consistency requirement.
Beginning with calendar year 1992, if the
alternative lookback rule is used to
determine whether an employee is a
qualified participant, it must be used
consistently from year to year and with
respect to all employees of the State,
political subdivision or instrumentality
thereof making the determination. If a
retirement system is sponsored by more
than one State, political subdivision or
instrumentality, this consistency
requirement applies separately to each
plan sponsor.

(4) Treatmentofformerparticipants—
(i) Ingeneral. In general, the rules of this
paragraph (d) apply equally to former
participants who continue to perform
service for the same State, political
subdivision or instrumentality thereof or
who return after a break in service.

Thus, for example, a former employee of
a political subdivision with a deferred
benefit under a defined benefit
retirement system maintained by the
political subdivision who is reemployed
by the political subdivision but does not
resume participation in the retirement
system, may continue to be a qualified
participant in the system after becoming
reemployed if his or her total accrued
benefit under the system meets the
minimum retirement benefit requirement
of paragraph (e)(2) of this section (taking
into account all periods of service
(including current service) required to be
taken into account under that
paragraph). See also paragraph (e)(2)(v)
of this section for situations in which
benefits under a retirement system may
be taken into account even though they
relate to service for another employer.

(ii)
An employee who is a former
participant in a retirement system
maintained by a State, political
subdivision or instrumentality thereof,
who has previously retired from service
with the State, political subdivision or
instrumentality, and who is either in pay
status (i-e., is currently receiving
retirement benefits) under the retirement
system or has reached nomal retirement
age under the retirement system, is
deemed to be a qualified participant in
the retirement system without regard to
whether he or she continues to accrue a
benefit or whether the distribution of
benefits under the retirement system has
been suspended pending cessation of
services. This rule also applies in the
case of an employee who has retired
from service with another State, political
subdivision or instrumentality thereof

Treatment ofre-hired annuitants.
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that maintains the same retirement
system as the current employer,
provided the employee is a former
participant in the system by reason of
the employee's former employment.
Thus, for example, if a teacher retires
from service with a school district that
participates in a state-wide teachers’
retirement system, begins to receive
benefits from the system, and later
becomes a substitute teacher in another
school district that participates in the
same state-wide system, the employee is
treated as a re-hired annuitant under
this paragraph (d)(4)(ii).

(e) Definition ofretirement system—
(1) Requirement thatsystem provide
retirement-type benefits. For purposes
of section 3121(b)(7)(F), a retirement
system includes any pension, annuity,
retirement or similar fund or system
within the meaning of section 218 of the
Social Security Act thatis maintained
by a State, political subdivision or
instrumentality thereof to provide
retirement benefits to its employees who
are participants. Whether a plan is
maintained to provide retirement
benefits with respect to an employee is
determined under the facts and
circumstances of each case. For
example, a plan providing only retiree
health insurance or other deferred
welfare benefits is not considered a
retirement system for this purpose. The
legal form of the system is generally not
relevant Thus, for example, a retirement
system may include a plan described in
section 401(a), an annuity plan or
contract under section 403 or a plan
described in section 457(b) or (f) of the
Internal Revenue Code. In addition, the
Social Security system is nota
retirement system for purposes of
section 3121(b)(7)(F) and this section.
These rules are illustrated by the
following examples:

Example 1. Under an employment
arrangement, a portion of an employee’s
compensation is regularly deferred for 5
years. Because a plan that defers the receipt
of compensation for a short span of time
rather than until retirement is not a plan that
provides retirement benefits, this
arrangement is not a retirement system for
purposes of section 3121(b)(7)(F).

Example 2. An individual holds two
positions with the same political subdivision.
The wages earned in one position are subject
to FICA tax pursuant to an agreement (under
section 218 of the Social Security Act)
between the Secretary of Health and Human
Services and the State in which the political
subdivision is located. Because the Social
Security system is not a retirement system for
purposes of section 3121(b)(7)(F), the
exception from employment in section
3121(b)(7) does not apply to service in the
other position unless the employee is
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otherwise a member of a retirement system of
such political subdivision.

2 Requirement that system provide
minimum level ofbenefits—(i) In
general. A pension, annuity, retirement
or similar fund or system is not a
retirement system with respect to an
employee unless it provides a retirement
benefit to the employee that is
comparable to the benefit provided
under the Old-Age portion of the Old-
Age, Survivor and Disability Insurance
program of Social Security. Whether a
retirement system meets this
requirement is generally determined on
an individual-by-individual basis. Thus,
for example, a pension plan that is not a
retirement system with respect to an
employee may nevertheless be a
retirement system with respect to other
employees covered by the system.

(ii) Defined benefit retirement
systems. A defined benefit retirement
system maintained by a State, political
subdivision or instrumentality thereof
meets the requirements of this
paragraph (e)(2) with respect to an
employee on a given day if and only if,
onthat day, the employee has an
accrued benefit under the system that
entitles the employee to an annual
benefit commencing on or before his or
her Social Security retirement age that is
at least equal to the annual Primary
Insurance Amount the employee would
have under Social Security. For this
purpose, the Primary Insurance Amount
an individual would have under Social
Security is determined as it would be
under the Social Security Act if die
employee had been covered under
Social Security for all periods of service
with the State, political subdivision or
instrumentality, had never performed
service for any other employer, and had
been fully insured within the meaning of
section 214(a) of the Social Security Act,
except that all periods of service with
the State, political subdivision or
instrumentality must be taken into
account (i.e., without reduction for low-
earning years).

(iii) Defined contribution retirement
systems—(A) In general. A defined
contribution retirement system
maintained by a State, political
subdivision or instrumentality thereof
meets the requirements of paragraph
(e)(2)[i) of this section with respect to an
employee if and only if allocations to
the employee’s account (not including
earnings) for a period are at least 7.5
percent of the employee’s compensation
for service for the State, political
subdivision or instrumentality during the
period. Matching contributions by the
employer may be taken into account for
this purpose.

(B) Definition ofcompensation. The
definition of compensation used in
determining whether a defined
contribution retirement system meets
the minimum retirement benefit
requirement must generally be no less
inclusive than the definition of the
employee’s base pay as designated by
the employer or the retirement system,
provided such designation is reasonable
under all the facts and circumstances.
Thus, for example, a defined
contribution retirement system will not
fail to meet this requirement merely
because it disregards for all purposes
one or more of the following: overtime
pay, bonuses, or single-sum amounts
received on account of death or
separation from service under a bona
fide vacation, compensatory time or sick
pay plan, or under severance pay plans.
Furthermore, any compensation
remaining after such amounts are
disregarded that is in excess of the
contribution base described in section
3121 (x)(I) at the beginning of die plan
year may also be disregarded. The rules
of this paragraph are illustrated by the
following example:

Example. A political subdivision maintains
an elective defined contribution plan that is a
retirement system within the meaning of
paragraph (e)(1) of this section. The plan has
a calendar year plan year. In 1995, an
employee contributes to the plan at a rate of
7.5 percent of base pay. Assume that the
employee will reach the maximum
contribution base described in section
3121(x)(l) in October of 1995. The employee
is a qualified participant in the plan for all of
the 1995 plan year without regard to whether
the employee ceases to participate at any
time after reaching the maximum contribution
base.

(C) Reasonable interest rate
requirement. A defined contribution
retirement system does not satisfy this
paragraph (e)(2) with respect to an
employee unless the employee’s account
is credited with earnings at a rate that is
reasonable under all the facts and
circumstances, or employees’ accounts
are held in a separate trust that is
subject to general fiduciary standards
and are credited with actual earnings on
the trust fund. Whether the interest rate
with which an employee’s account is
credited is reasonable is determined
after reducing the rate to adjust for the
payment of any administrative
expenses. The rule of this paragraph
(e)(2)(iii)(C) is illustrated by the
following example:

Example. A political subdivision maintains
a defined contribution plan described in
section 457(b). Under the plan, the accounts
of participants are credited annually on the
basis ofa variable interest rate formula
determined as of the beginning of the plan
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year. The formula requires an interest rate
(after adjustment for administrative expense
payments) equal to 100 percent ofthe
Applicable Federal Rate for long-term debt
instruments. This interest rate constitutes a
reasonable rate of interest.

(iv) Treatmentofemloyees employed
in more than one position with the same
entity. All service and compensation of
an employee with respect to his or her
employment with a State, political
subdivision or instrumentality thereof
must generally be considered in
determining whether a benefit meets the
requirement of this paragraph (e)(2).
However, for Individuals employed
simultaneously in multiple positions
with the same entity, this determination
may (but is not required to) be made
solely by reference to the service and
compensation related to a single
position of the employee with the State,
political subdivision or instrumentality
thereof making the determination,
provided that the position is not a part-
time, seasonal or temporary position.

(v) Treatment ofemployees
participating in certain systems. In
general, only compensation from and
service for the State, political
subdivision or instrumentality thereof
that employs the employee (and the
allocations or benefits related to such
compensation or service) on agiven day
are considered in determining whether
the employee’s benefit under the
retirement system on that day meets the
requirements of this paragraph (e)(2),
even if the employee has other
allocations or benefits under the same
retirement system from service with
another State, political subdivision or
instrumentality thereof. However, an
employee’s total allocations or benefits
under a retirement system maintained
by multiple States, political subdivisions
or instrumentalities thereof (including
the current employer) may be taken into
account if:

(A) The compensation and service on
which the additional allocations or
benefits are based are also taken into
account in determining whether the
employee’s allocations or benefits
satisfy the minimum retirement benefit
requirement;

(B) The retirement system takes all
service and compensation of the
employee in all positions covered by the
system into account for all benefit
determination purposes; and

fC) If the employee is a part-time,
seasonal or temporary employee, he or
she is treated under the plan for benefit
accrual purposes in as favorable a
manner as a full-time employee
participating in the system.
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(vi)  Additional testing methods.
Additional testing methods may be
designated by the Commissioner in
revenue procedures, revenue rulings,
notices or other documents of general
applicability.

U] Transition rules—(1) Application
ofqualified participant rules during
1991—(i) In general. An employee may
be treated as a qualified participant in a
retirement system (within the meaning
of paragraph (e)(1) of this section) on a
given day during the period July 1
through December 31,1991, if it is
reasonable on that day to believe that
he or she will be a qualified participant
under the general rule in paragraphs (d)
(1) and (2) of this section by January 1,
1992 (taking into account only service
and compensation on or after such
date). For purposes of this paragraph
®(D(i). given the facts and
circumstances of a particular case, it
may be reasonable to assume that the
terms of a plan will be changed or that a
new retirement system will be
established by the end of calendar year
1991, as long as affirmative steps have
been taken to accomplish this result.

(i) Extension ofreliance period if
legislative action required. If a plan
amendment or other action is necessary
in order to treat an employee as a
member of a retirement system for
purposes of this section, such
amendment or other action may only be
taken by a legislative body that does not
convene during the period July 1,1991,
through December 31,1991, and the
other requirements of paragraph (f)(I)(i)
of this section are met, the end of the
reasonable reliance period (including
the rule that service and compensation
prior to that date may be disregarded)
provided under paragraph (f)(1)(i) of this
section is extended from December 31,
1991, to the date that is the last day of
the first legislative session commencing
after December 31,1991. These rules are
illustrated by the following examples:

Example 1 A State maintains a defined
benefit plan that meets the requirements of
paragraph (e) of this section. The plan does
not cover a particular class of full-time
employees as of July 1,1991. However, in
light of the enactment of section 3121(b)(7)(F),
State officials administering the plan for the
State intend to request that the legislature
amend the State statute to include that class
of employees in the existing plan and
otherwise to modify the terms of the plan to
meet the requirements of section 3121(b)(7)(F)
and this section. The State legislature meets
from January through March each year, and
legislative action is required to expand
coverage under the plan. State officials
administering the plan have publicized the
proposed amendment providing for the
addition of these employees to the plan.
Under the transition rule for 1991, if it is

reasonable to believe that the legislature will
pass this bill in the 1992 session, service by
the employees who will be covered under the
plan by reason of the amendment is not
treated as employment by reason of section
3121(b)(7)(F) during the period prior to April
1,1992. This is true regardless of whether the
plan provides retroactive coverage for the
period July 1,1991 through March 31,1992.

Example 2. Assume the same facts as in
Example 1, except that legislative action is
not required in order to expand coverage
under the plan, and that publication of the
proposed change to the plan occurs in 1991.
Assume further that coverage is expanded
under the plan to include the new class of
full-time employees as of April 1,1992.
Despite this action, in this situation the
service by those employees during the period
January 1,1992 through March 31,1992 is not
excluded from “employment” under section
3121(b)(7)(F), and wages for that period are
generally subject to FICA taxes even if the
plan provides retroactive coverage for any
portion of the period July 1,1991 to March 31,
1992.

) Additional transition rules for
plans in existence on November 5,
1990—(i) Application ofminimum
retirement benefit requirement to
defined benefit retirement systems in
plan years beginning before 1993—(A)
In general. A defined benefit retirement
system maintained by a State, political
subdivision or instrumentality thereof
on November 5,1990, is not subject to
the minimum retirement benefit
requirement of paragraph (e)(2) of this
section for any plan year beginning
before January 1,1993, with respect to
individuals who were actually covered
under the system on November 5,1990.
Such a retirement system is also not
subject to the minimum retirement
benefit requirement of paragraph (e)(2)
of this section with respect to an
employee who becomes a participant
after November 5,1990, if he or she is
employed in a position that was covered
under the retirement system on
November 5,1990, without regard to
whether such coverage was mandatory
or elective. A retirement system is not
described in this paragraph (f)(2)(i)(A) if
there has been a material decrease in
the level of retirement benefits under the
retirement system pursuant to an
amendment adopted subsequent to
November 5,1990. Whether such a
material decrease in benefits has
occurred is determined under the facts
and circumstances of each case. A
decrease in benefits is not material to
the extent that it does not decrease the
benefit payable at normal retirement
age. These rules are illustrated by the
following examples:

Example 1 The retirement formula under a
retirement plan that was in existence on
November 5,1990, is amended to use career
average compensation instead of a high 3-
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year average, without any increase in the
benefit formula. This amendment constitutes
a material decrease in the level of benefit
under the retirement plan. Therefore, the
retirement plan is subject to the minimum
retirement benefit requirement for the plan
year for which the amendment is effective
and for all succeeding plan years.

Example 2. A defined benefit retirement
plan that was in existence on November 5,
1990, is subsequently amended to include
part-time employees. Previously, this class of
employees was not covered under the plan
either on a mandatory or on an elective basis.
The plan is subject to the minimum
retirement benefit requirement with respect
to the part-time employees because this class
of employees was previously excluded from
coverage under the retirement plan. Of
course, the nonforfeitable benefit rule applies
to the benefit relied upon to meet the
minimum retirement benefit requirement with
respect to any part-time, seasonal or
temporary employee covered during this
period.

(B) Treatmentin plan years beginning
after 1992 of benefits accrued during
previousplan years. The general rule
that a defined benefit retirement system
meets the minimum retirement benefit
requirement on the basis of total
benefits and service accrued to date is
modified for plans in existence on
November 5,1990. If a defined benefit
retirement system in existence on
November 5,1990, does not meet the
minimum retirement benefit requirement
solely because the benefits accrued for
an employee (with respect to whom the
system is entitled to relief under
paragraph (f)(2)(i)(A) of this section) as
of the last day of the last plan year
beginning before January 1,1993, do not
meet the minimum retirement benefit
requirement of paragraph (e)(2) of this
section with respect to service and
compensation before that time, then the
retirement system will be deemed to
comply with the requirements of
paragraph (e)(2) of this section if the
future service accruals would comply
with the requirement of paragraph (e)(2)
of this section. If retirement benefits
under a retirement system in existence
on November 5,1990 are materially
decreased within the meaning of
paragraph (f)(2)(i)(A) of this section,
then the date the decrease is effective is
substituted for January 1,1993 for
purposes of this paragraph. The rule of
this paragraph (f)(2)(i)(B) is illustrated
by the following example:

Example. A defined benefit plan
maintained by a State was in existence on
November 5,1990. It provides a retirement
benefit on the last day of the 1992 plan year
that is insufficient to meet the requirements
of paragraph (e)(2) of this section based on
employees’ total service and compensation
with the State at that time. The plan will
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nevertheless meet the requirements of
paragraph (e)(2) of this section ifit is
amended to provide benefits sufficient to
meet the requirements of paragraph (e)(2) of
this section based on employees’ service and
compensation in plan years beginning after
December 31,1992,

© Treatment ofpart-time, seasonal
or temporary employees. A defined
benefit retirement system is not exempt
from the minimum retirement benefit
requirement with respect to a part-time,
seasonal or temporary employee during
the transition period provided in
paragraph (f)(2){i)(A) of this section
unless any retirement benefit provided
to the employee is 100-percent
nonforfeitable within the meaning of
paragraph (d)(2) of this section. In
determining whether the benefit is
nonforfeitable, the special rule in
paragraph (d)(2)(ii) of this section is
modified in two respects during the
transition period: first, the percentage of
compensation required to be available
for distribution is reduced from 7.5
percent to 6 percent; and second, the
period of service with respect to which
compensation must be determined is
modified to include all periods of
participation by the employee in the
system since July 1,1991.

(ii) Application ofminimum
retirement benefit requirement to
defined contribution retirement systems
inplan years beginning before 1993. A
defined contribution retirement system
maintained by a State, political
subdivision or instrumentality thereof
on November 5,1990, meets the
minimum retirement benefit requirement
of paragraph .(e) (2) of this section with
respect to an employee for any plan
year beginning before January X 1993, if
mandatory allocations to the employee’s
account (not including earnings) for a
period are at least 6 percent (rather than
7.5 percent) of the employee’s
compensation for service to the State,
political subdivision or instrumentality
during the period, and the plan
otherwise meets the requirements of
paragraph (e)(2)(iii) of this section. This
transition rule is only available with
respect to an employee who is actually
covered under the system on November
5,1990, and to an employee who
becomes a participant after November 5,
1990, if he or she is employed m a
position that was covered under the
retirement system on November 5,1990,
without regard to whether such
coverage was mandatory or elective. In
addition, this transition rule is not
available with respect to a part-time,
seasonal or temporary employee unless
the mandatory allocation required under
this paragraph (f)(2)(H) is 100-percent
nonforfeitable within the meaning of

paragraph (d)(2) of this section. A
retirement system is not described in
this paragraph (f)(2)(ii) if there has been
a material decrease in the level of
retirement benefits under the retirement
system pursuant to an amendment
adopted subsequent to November 5,
1990. Whether such a material decrease
in benefits has occurred is determined
under all the facts and circumstances.

(iii) Application ofqualified
participant rules. A participant with
respect to whom relief is granted under
paragraph (f)(2)(i)(A) of this section may
be treated as a qualified participantin
the defined benefit retirement system on
a given day if, on that day, he or she is
actually a participant in the retirement
system, and, on that day, it is
reasonable to beMeve that the
participant will actually accrue a benefit
before the end of the plan year of such
retirement system in which the
determination is made. A participant is
not treated as accruing a benefit for
purposes of this rule if his or her
accrued benefits increase solely as a
result of an increase in compensation.
However, an employee is treated as a
qualified participant for a plan year if
the employee meets all of the applicable
conditions for accruing the maximum
current benefit for such year but fails to
accrue a benefit solely because of a
uniformly applicable benefit limit under
the plan. In addition, an employee may
be treated as a qualified participant in
the system on a given day if the
employee is a re-hired annuitant within
the meaning of paragraph (d)(4)(H) of
this section. This rule is illustrated by
the following example:

Example. A political subdivision maintains
a defined benefit plan that is a retirement
system within the meaning of paragraph
(e)(1) of this section but does not meet the
requirements of paragraph (e)(2) of this
section. If the plan is not subject to the
minimum retirement benefit requirement, an
employee who is a participant in the
retirement plan as of the end of a plan year
beginning before January 1,1993, and may
reasonably be expected to accrue a benefit
under the plan by the end of such plan year
may be treated as a qualified participant in
the plan throughout the plan year regardless
of the actual amount of the accrual.

Fred T. Goldberg, Jr.,

Commissioner ofInternal Revenue.
Approved June 13,1991.

Kenneth W. Gideon,

AssistantSecretary ofthe Treasury.

(FR Doc. 91-15380 Filed 6-27-91; 8:45 am)
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EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1610

Availability of Records

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rule.

SUMMARY: The Equal Employment
Opportunity Commission (EEOC) is
revising its Freedom of Information Act
(FOLA) regulations to include
procedures for obtaining records
maintained under the Americans with
Disabilities Act, 42 U.S.C. 12101 et seq.,
and predisclosure notification
procedures for confidential commercial
information. The Commission also is
making several nonsubstantive
administrative changes.

EFFECTIVE DATE: June 28, 1991.

FOR FURTHER INFORMATION CONTACT:
Nicholas M. Inzeo, Acting Associate
Legal Counsel, Kathy Oram, Senior
Attorney, or Maia Caplan, Attorney,
(202) 663-4689 (voice) or (202) 663-7026
(TDD).

Copies of this final rule are available
in the following alternate formats: Large
print; braille; electronic file on computer
disk; and audio-tape. Copies may be
obtained from the Office of Equal
Employment Opportunity by calling
(202) 663-4395 (voice) or (202) 663-4399
(TDD).

SUPPLEMENTARY INFORMATION: The
Commission published a notice of
proposed rulemaking on March 14,1991,
proposing to revise its regulations under
the Freedom of Information Act, 5 U.S.C.
552. 56 FR 16847. The proposed rule
amended the regulation to encompass
records maintained pursuant to the
Americans with Disabilities Act of 1990
(ADA), 42 U.S.C. 12101 et seq., added a
new §1610.19 on predisclosure
notification procedures for confidential
commercial information, and made a
number of other clarifying changes. The
Commission received one comment on
the proposed amendments. In response
to concerns voiced by the commenter,

§ 1610.19, as initially proposed, is
hereby modified in two respects. Instead
of uniformly requiring certification of
confidentiality, the regulations seek
certification “whenever possible.”
Additionally, the section now provides
the Commission with discretion to
select, on a case-by-case basis,
deadlines for submitters to respond to
Commission notices of requests for
confidential commercial information;
this will alow designation of response
dates in light of the quantity of
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documents to be reviewed and any other
relevant circumstances.

We have also made minor editorial
changes to increase clarity and to insure
consistency, clarified two statutory
citations and changed three office
addresses. In all other respects, the
Commission is adopting the proposed
amendments to part 1610 as a final rule.

For the Commission.

Evan J. Kemp, Jr.,
Chairman.

Accordingly, 29 CFR part 161Q is
amended as follows.

1. The authority citation for 29 CFR
part 1610 is revised to read as follows:

Authority: 42 U.S.C. 2000e-12(a), 5 U.S.C.
552, as amended by Pub. L. 93-502 and Pub. L.

99-570; for § 1610.15, nonsearch or copy
portions are issued under 31 U.S.C. 9701.

2. Section 1610.4 is amended by
revising paragraph (c) to read as
follows:

§1610.4 Public reference facilities and
current index.
* * * *

() The Commission’s field offices are:

Albuquerque Area Office (Phoenix District),
Western Bank Building, suite 1105, 505
Marquette NW,, Albuquerque, New
Mexico 87102-2189

Atlanta District Office, Citizens Trust Bank
Building, Suite 1100, 75 Piedmont Avenue
NE., Atlanta, Georgia 30335

Baltimore District Office, 111 Market Place,
suite 4000, Baltimore, Maryland 21202

Birmingham District Office, 1900 3rd Avenue,
North, suite 101, Birmingham, Alabama
35203-2397

Boston Area Office (New York District) 1
Congress Street, suite 100, Boston,
Massachusetts 02114

Buffalo Local Office (New York District), 28
Church Street, room 310, Buffalo, New
York 14202

Charlotte District Office, 5500 Central
Avenue, Charlotte, North Carolina 28212

Chicago District Office, Federal Building,
room 930A, 536 South Clark Street,
Chicago, Illinois 60605

Cincinnati Area Office (Cleveland District),
550 Main Street, room 7015, Cincinnati,
Ohio 45202

Cleveland District Office, 1375 Euclid
Avenue, room 600, Cleveland, Ohio 44115

Dallas District Office, 8303 EImbrook Drive,
Dallas, Texas 75247

Denver District Office, 1845 Sherman Street,
2nd Floor, Denver, Colorado 80203

Detroit District Office, 477 Michigan Avenue,
room 1540, Detroit, Michigan 48226

El Paso Area Office (San Antonio District),
The Commons, Building C, suite 100, 4171
North Mesa Street, El Paso, Texas 77902

Fresno Local Office (San Francisco District),
1313 P Street, suite 103, Fresno,
California 93721

Greensboro Local Office (Charlotte District),
324 West Market, room B-27, P.O. Box
3363 Gr2ensboro, North Carolina 27402
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Greenville Local Office (Charlotte District),
300 East Washington Street, suite B41,
Greenville, South Carolina 29601

Honolulu Local Office (San Francisco
District), 677 Ala Moana Boulevard, suite
404, P.O. Box 50082, Honolulu, Hawaii
96813

Houston District Office, 1919 Smith Street, 7th
Floor, Houston, Texas 77002

Indianapolis District Office, 46 East Ohio
Street, room 456, Indianapolis, Indiana
46204

Jackson Area Office (Birmingham District),
207 West Amite Street, Jackson,
Mississippi 39201

Kansas City Area Office (St. Louis District),
911 Walnut Street, 10th Floor, Kansas
City, Missouri 64106

Little Rock Area Office (Memphis District),
320 West Capitol Avenue, suite 621, Little
Rock, Arkansas 72201

Los Angeles District Office, 3660 Wilshire
Boulevard, 5th Floor, Los Angeles,
California 90010

Louisville Area Office (Indianapolis District),
600 Martin Luther King Jr. Place, suite
272, Louisville, Kentucky 40202

Memphis District Office, 1407 Union Avenue,
suite 621, Memphis, Tennessee 38104

Miami District Office, 1 Northeast First
Street, 6th Floor, Miami, Florida 33132

Milwaukee District Office, 310 West
Wisconsin Avenue, suite 800,
Milwaukee, Wisconsin 53203

Minneapolis Local Office (Milwaukee
District), 220 Second Street South, room
108, Minneapolis, Minnesota 55401-2141

Nashville Area Office (Memphis District), 50
Vantage Way, suite 202, Nashville,
Tennessee 37228

Newark Area Office (Philadelphia District),
60 Park Place, room 301, Newark, New
Jersey 07102

New Orleans District Office, 701 Loyola
Avenue, suite 600, New Orleans,
Louisiana 70113

New York District Office, 90 Church Street,
room 1501, New York, New York 10007

Norfolk Area Office (Baltimore District),
Systems Management of America (SMA)
Building, 252 Monticello Avenue, 1st
Floor, Norfolk, Virginia 23510

Oakland Local Office (San Francisco
District), 1333 Broadway, room 430,
Oakland, California 94612

Oklahoma Area Office (Dallas District), 531
Couch Drive, Oklahoma City, Oklahoma
73102

Philadelphia District Office, 1421 Cherry
Street, 10th Floor, Philadelphia,
Pennsylvania 19102

Phoenix District Office, 4520 North Central
Avenue, suite 300, Phoenix, Arizona
85012-1848

Pittsburgh Area Office (Philadelphia District),
1000 Liberty Avenue, room 2038-A,
Pittsburgh, Pennsylvania 15222

Raleigh Area Office (Charlotte District), 1309
Annapolis Drive, Raleigh, North Carolina
27608-2129

Richmond Area Office (Baltimore District),
3600 West Broad Street, room 229,
Richmond, Virginia 23230
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San Antonio District Office, 5410
Fredericksburg Road, suite 200, San
Antonio, Texas 78229

San Diego Local Office (Los Angeles District),
880 Front Street, ropm 4S-21, San Diego,
California 92188

San Francisco District Office, 901 Market
Street, suite 500, San Francisco,
California 94103,

San Jose Local Office (San Francisco
District), 96 North 3rd Street, San Jose,
California 95112,

Savannah Local Office, 10 Whitaker Street,
suite B, Savannah, Georgia 31401,

Seattle District Office, 2815 Second Avenue,
suite 500, Seattle, Washington 98121,

St. Louis District Office, 625 North Euclid
Street, 5th Floor, St. Louis, Missouri
63018,

Tampa Area Office (Miami District), 501 East
Polk Street, 10th Floor, Tampa, Florida
33602,

Washington Field Office, 1400 L Street NW.,
suite 200, Washington, DC. suite 20005.

8§1610.5 [Amended]

3. Section 1610.5 is amended by
removing paragraph (d).

4. Section 1610.7 is amended by
revising (a) to read as follows:

§1610.7 Where to make request; form.

(@ Requests for the following types of

records shall be submitted to the
regional attorney for the pertinent
district, area or local office, at the
district office address listed in
§1610.4(c) or, in the case of the
Washington Field Office, shall be
submitted to the regional attorney in the
Baltimore District Office at the address
listed in § 1610.4(c):

(1) Information about current or
former employees of a field office;

(2) Existing non-confidential
statistical data related to the case
processing of a field office;

(3) Agreements between the
Commission and state or local fair
employment agencies operating within
the jurisdiction of a field office; or

(4) Materials in field office
investigative files related to charges
under: Title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq)\ the Equal
Pay Act (29 U.S.C. 206(d)); the Age
Discrimination in Employment Act of
1967 (29 U.S.C. 621 et seq.\, or, the
Americans with Disabilities Act of 1990
&42 U*.S.C; 121(*)1 et;seq.).

§8 1610.7—1610.9,1610.13 and 1610.14
[Amended]

5. Sections 1610.7,1610.8,1610.9,
1610.13, and 1610.14 are amended by
removing the words "Deputy Legal
Counsel” and adding, in their place, the
words “Legal Counsel.”
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6. Section 1610.10 is amended by
revising paragraphs (a) and (b) as
follows:

§1610.10 Responses: form and content.

(a) Once a requested record is
identified and available, the requester
will be notified of when and where the
record will be made available and the
cost assessed for processing the request.
Fees for processing requests will be
determined in accordance with the
schedule set forth in § 1610.15. Checks
shall be made payable to the Treasurer
of the United States.

(b) A reply denying a written request
for a record shall be in writing, signed
by the Legal Counsel’s designee, or the
appropriate regional attorney, and shall
include:

(1) His or her name and title;

(2) A reference to the specific
exemption under the Freedom of
Information Act authorizing the
withholding of the record and a brief
explanation of how the exemption
applies to the record withheld, or a
statement that, after diligent effort, the
requested records have not been found
or have not been adequately examined
during the time allowed under
§1610.9(a), and that the denial will be
reconsidered as soon as the search or
examination is complete; and

(3) A statement that the denial may be
appealed to the Legal Counsel within 30
days of receipt of the denial or partial
denial.

* * * * *

§§1610.8,1610.9 and 1610.11 [Amended]

7. Section 1610.8,1610.9 and 1610.11
are amended by removing the words
“Deputy Legal Counsel or designee” and
replacing them with “Legal Counsel’s
designee."

8. Section 1610.11 is amended by
revising the title and adding a new
paragraph (f) as follows:

§1610.11 Appeals to the Legal Counsel
from initial denials

* * * * *

® In the event that the Commission
terminates its proceedings on a charge
after the regional attorney denies a
request for the charge file but during
consideration of the requester’s appeal
from that denial, the request may be
remanded to the appropriate Regional
Attorney for redetermination. The
requester retains a right to appeal to the
Legal Counsel from the decision on
remand.

9. Section 1610.17 is amended as
follows:

(@ Paragraphs (f) and (g) are
redesignated as paragraphs (g) and (h).
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(b) Paragraph (f) is added to read as

follows:

§ 1610.17 Exemptions.
* * * * *

(f) Section 107 of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12117)
explicitly adopts the powers, remedies,
and procedures set forth in sections 706
and 709 of title VII. Accordingly, the
prohibitions on disclosure contained in
section 706 and 709 of title VII as
outlined in paragraph (b), (c), (d), and (e)
of this section, apply with equal force to
requests for information related to
charges and executed statistical
reporting forms filed with the
Commission under the Americans with
Disabilities Act.

10. Section 1610.18 is revised to read
as follows:

§ 1610.18 Information to be disclosed.

The Commission will provide the
following information to the public:

(a) The Commission will make
available for inspection and copying
certain tabulations of aggregate
industry, area, and other statistics
derived from the Commission s reporting
programs authorized by section 709(c) of
title VII, provide that such tabulations:
Were perviously compiled by the
Commission and are available in
documentary form; comprise an
aggregation of data from not less than
three responding entities; and, do not
reveal the identity of an individual or
dominant entity in a particular industry
or area;

(b) All blank forms used by the
Commission;

(c) Subject to the restrictions and
procedures set forth in § 1610.19, all
signed contracts, final bids on all signed
contracts, and agreements between the
Commission and state or local agencies
charged with the administration of state
or local fair employment practices laws;

(d) All final reports that do not
contain statutorily confidential material
in a recognizable form;

(e) All agency correspondence to
members of the public, Members of
Congress, or other persons not
government employees or special
government employees, except those
containing information that would
produce an invasion of privacy if made
public;

(f) All administrative staff manuals
and instructions to staff that affect
members of the public unless the
materials are promptly published and
copies offered for sale; and

(9) All final votes of each
Commissioner, for every Commission
meeting, except for votes pertaining to
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filing suit against respondents until such
litigation is commenced.

§1610.21 [Redesignate from § 1610.20]

11. Section 1610.20 is redesignated
§ 1610.21.

§1610.20 [Redesignated from § 1610.19]
12. Section 1610.19 is redesignated
§ 1610.20.
13. Section 1610.19 is added to read as
follows:

§ 1610.19 Predisclosure Notification
Procedures for Confidential Commercial
Information.

(a) Ingeneral. Commercial
information provided to the Commission
shall not be disclosed except in
accordance with this section. For the
purposes of this section, the following
definitions apply:

(1) “Confidential commercial
information” refers to records provided
by a submitter containing information
that is arguably exempt from disclosure
under 5 U.S.C. 552(b)(4), because
disclosure could reasonably be expected
to cause substantial competitive harm.

(2) “Submitter” refers to any person or
entity who provides confidential
commercial information to the
government. The term includes, but is
not limited to, corporations, state
governments, and foreign governments.

(b) Notice to submitter. Except as
provided in paragraph (g) of this section,
the Commission shall provide a
submitter with explicit notice of a FOIA
request for confidential commercial
records whenever:

(1) The Commission reasonably
believes that disclosure could cause
substantial competitive harm to the
submitter,;

(2) The information was submitted
prior to January 1,1988, the records are
less than 10 years old, and the submitter
designated them as commercially
sensitive; or

(3) The information was submitted
after January 1,1988, and the submitter
previously, in good faith, designated the
records as confidential commercial
information. Such designations shall:

(i) Whenever possible, include a
statement or certification from an officer
or authorized representative of the
company that the information is in fact
confidential commercial information
and has not been disclosed to the public;
and

(ii) Expire ten years from the date of
submission unless otherwise justified.

(c) Notice to requester. When notice is
given to a submitter under this section,
the requester shall be notified that
notice and opportunity to comment are
being provided to the submitter.



29580

(d) Opportunity ofsubmitter to object.
When notification is made pursuant to
paragraph (b) of this section, the
Commission shall afford the submitter a
minimum of five working days to
provide it with a detailed statement of
objections to disclosure. Such statement
shall provide precise identification of
the exempted information, and the basis
for claiming it as a trade secret or as
confidential information pursuant to 5
U.S.C. 552(b)(4), the disclosure of which
is likely to cause substantial harm to the
submitter’s competitive position.

(e) Notice ofintent to disclose. (1) The
Commission shall consider carefully the
objections of a submitter provided

pursuant to paragraph (d) of this section.

When the Commission decides to
disclose information despite such
objections, it shall provide the submitter
with a written statement briefly
explaining why the objections were not
sustained. Such statement shall be
provided a minimum of three working
days prior to the specified disclosure
date, in order that the submitter may
seek a court injunction to prevent
release of the records if it so chooses.

) When a submitter is notified
pursuant to paragraph (e)(1) of this
section, notice of the Commission’s final
disclosure determination and proposed
release date shall also be provided to
the requester.

(f) Notice oflawsuit. Whenever a
requester brings suit seeking to compel
disclosure of confidential commercial
information, the Commission shall
promptly notify the submitter of the
legal action.

(9) Exceptions to the notice
requirement. The notice requirements of
this section shall not apply if:

(1) The Commission determines that
the information shall not be disclosed;
(2) The information is published or
otherwise officially available to the

public;

(3) Disclosure .of the information is
required by law (other than 5 U.S.C.
552).

[FR Doc. 91-15396 Filed 6-27-91; 8:45 am]

BILLING CODE 6570-06-M

29 CFR Part 1611

Privacy Act of 1974

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rule.

summary: The Equal Employment
Opportunity Commission is revising its

regulations at 29 CFR part 1611, which
implement the Privacy Act of 1974.
These regulations set forth the
procedures whereby individuals can
request information about, access to, or
amendments of records pertaining to
them that are contained in a system of
records established or maintained by
the Commission. They also set forth the
procedures to be followed in processing
those requests. The amendments update
the regulations, delegate authority,
clarify the appeal process and exempt
two EEOC systems of records from some
of the Act’s requirements.

EFFECTIVE DATE: June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Nicholas M. Inzeo, Acting Associate
Legal Counsel, Thomas J. Schlageter,
Acting Assistant Legal Counsel or
Kathleen Oram, Senior Attorney, at
(202) 663-4670 (voice) or (202) 663-7026
(TDD).

Copies of this final rule are available
in the following alternate formats: Large
print, braille, electronic file on computer
disk, and audio-tape. Copies may be
obtained from the Office of Equal
Employment Opportunity by calling
(202) 663-4395 (voice) or (202) 663-4399
(TDD).

SUPPLEMENTARY information: Pursuant
to section (f) of the Privacy Act of 1974,
5 U.S.C. 552a(f), each agency that
maintains a system of records must
promulgate rules in accordance with the
Administrative Procedure Act, 5 U.S.C.
553, establishing procedures and
requirements for carrying out the
provisions of the Privacy Act. The
Commission published a notice of
proposed rulemaking on March 14,1991,
proposing to amend its Privacy Act
regulations to update them and to make
other administrative and editorial
changes. 56 FR 10850.

The Commission proposed to exempt
government-wide system EEOC/GOVT-
1 from subsections (c)(3), (d), (e)(1),
(e)(4)(G), (e)(4)(H), (e)(4)(1) and (f) of the
Privacy Act and to expand the existing
exemption for system EEOC-1 to
include exemption from sections
(€)(4)(G) and (e)(4)(1) of the Privacy Act
in order to parallel the exemption for
system EEOC-3. It also proposed to
delegate authority for processing
appeals under the Privacy Act from the
Chairman of the Commission to the
Legal Counsel or the Legal Counsel’s
designee; to clarify the procedures for
requests and appeals pertaining to
records maintained in system EEOC/
GOVT-1, EEOC’s only government-wide
system of records; to add the locations
of EEOC maintained records covered by
General Services Administration, Merit
Systems Protection Board, Office of
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Government Ethics and Department of
Labor government-wide systems and
provide information regarding how and
where to appeal denials under those
systems; and to change the charge for
copying of documents from $.05 per page
to $.15 per page to conform with the
Commission’s Freedom of Information
Act regulation, 29 CFR 1610,15.

We did not receive any comments on
the proposed changes. This final rule,
therefore, adopts the amendments
proposed in the notice of proposed
rulemaking without change.

List of Subjects in 29 CFR Part 1611

Privacy Act.

For the Commission.
Evan J. Kemp, Jr.,
Chairman.

Accordingly, 29 CFR part 1611 is
amended as follows:

PART 1611—PRIVACY ACT
REGULATIONS

1. The citation authority for part 1611
continues to read as follows:

Authority: 5 U.S.C. 552a.

2. Section 1611.1 is revised to read as
follows:

§1611.1

This part contains the regulations of
the Equal Employment Opportunity
Commission (the Commission)
implementing the Privacy Act of 1974, 5
U.S.C. 552a. It sets forth the basic
responsibilities of the Commission
under the Privacy Act (the Act) and
offers guidance to members of the public
who wish to exercise any of the rights
established by the Act with regard to
records maintained by the Commission.
All records contained in system EEOC/
GOVT-1, including those maintained by
other agencies, are subject to the
Commission’s Privacy Act regulations.
Requests for access to, an accounting of
disclosures for, or amendment of
records in EEOC/GOVT-1 must be
processed by agency personnel in
accordance with this part. Commission
records that are contained in a
government-wide system of records
established by the U.S. Office of
Personnel Management (OPM), the
General Services Administration (GSA),
the Merit Systems Protection Board
(MSPB), the Office of Government Ethics
(OGE) or the Department of Labor
(DOL) for which those agencies have
published systems notices are subject to
the publishing agency’s Privacy Act
regulations. Where the government-wide
systems notices permit access to these
records through the employing agency,

Purpose and scope.
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an individual should submit requests for
access to, for amendment of or for an
accounting of disclosures to the
Commission offices as indicated in

§ 1611.3(h).

3. Section 1611.3 is amended by
revising paragraphs (a) and (b) to read
as follows:

§1611.3 Procedures for requests
pertaining to individual records in a record
system.

(a) Any person who wishes to be
notified if a system of records
maintained by the Commission contains
any record pertaining to him or her, or to
request access to such record or to
request an accounting of disclosures
made of such record, shall submit a
written request, either in person or by
mail, in accordance with the instructions
set forth in the system notice published
in the Federal Register. The request
shall include:

(1) The name of the individual making
the request;

(2) The name of the system of records
(as set forth in the system notice to
which the request relates);

(3) Any other information specified in
the system notice; and

(4) When the request is for access to
records, a statement indicating whether
the requester desires to make a personal
inspection of the records or be supplied
with copies by mail.

(b) Requests pertaining to records
contained in a system of records
established by the Commission and for
which the Commission has published a
system notice should be submitted to
the person or office indicated in the
system notice. Requests pertaining to
Commission records contained in the
government-wide systems of records
listed below should be submitted as
follows:

(1) For systems OPM/GOVT-1
(General Personnel Records), OPM/
GOVT-2 (Employee Performance File
System Records), OPM/GOVT-3
(Records of Adverse Actions and
Actions Based on Unacceptable
Performance), OPM/GOVT-5
(Recruiting, Examining and Placement
Records), OPM/GOVT-6 (Personnel
Research and Test Validation Records),
OPM/GOVT-9 (Files on Position
Classification Appeals, Job Grading
Appeals and Retained Grade or Pay
Appeals), OPM/GOVT-10 (Employee
Medical File System Records) and DOL/
ESA-13 (Office of Workers’
Compensation Programs, Federal
Employees’ Compensation File), to the
Director of Personnel Management
Services, EEOC, 1801 L Street, NW.,
Washington, DC 20507,
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(2) For systems OGE/GOVT-1
(Executive Branch Public Financial
Disclosure Reports and Other Ethics
Program Records), OGE/GOVT-2
(Confidential Statements of Employment
and Financial Interests) and MSPB/
GOVT-1 (Appeal and Case Records), to
the Legal Counsel, EEOC. 1801 L Street,
NW., Washington, DC 20507,

(3) For system OPM/GOVT-7
(Applicant Race, Sex, National Origin,
and Disability Status Records), to the
Director of the Office of Equal
Employment Opportunity, EEOC, 1801 L
Street, NW., Washington, DC 20507;

(4) For systems GSA/GOVT-3 (Travel
Charge Card Program) and GSA/
GOVT-4 (Contracted Travel Services
Program) to the Director of Financial
and Resource Management Services,
EEOC, 1801 L Street, NW., Washington,
DC 20507.

4. Section 1611.5 is amended as
follows:

(a) Paragraph (a)(5) is amended by
removing the words “or § 1611.14.”

(b) Paragraphs (c) and (d) are revised
to read as follows:

§1611.5 Disclosure of requested
information to Individuals.
* * * * *

(c) If a request for access to records is
denied pursuant to paragraph (a) or (b)
of this section, the determination shall
specify the reasons for the denial and
advise the individual how to appeal the
denial. If the request pertains to a
system of records for which the
Commission has published a system
notice, any appeal must be submitted in
writing to the Legal Counsel, EEOC, 1801
L Street, NW., Washington, DC 20507. If
the request pertains to a government-
wide system of records any appeal
should be in writing, identified as a
Privacy Act appeal and submitted as
follows:

(1) For systems established by OPM
and for which OPM has published a
system notice, to the Assistant Director
for Workforce Information, Personnel
Systems and Oversight Group, OPM,
1900 E Street, NW., Washington, DC
20415. The OPM Privacy Act regulations,
5 CFR 297.207, shall govern such
appeals.

(2) For systems established by OGE
and for which OGE has published a
system notice, to the Privacy Act
Officer, Office of Government Ethics,
1201 New York Avenue, NW., Suite 500,
Washington, DC 20005-3917. The OGE
Privacy Act regulations, 5 CFR part 2606,
shall govern such appeals.

(3) For the system established by
MSPB and for which MSPB has
published a system notice, to the Deputy
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Executive Director for Management, U.S.
Merit Systems Protection Board, 1120
Vermont Avenue, NW., Washington, DC
20419. The MSPB Privacy Act
regulations, 5 CFR part 1205, shall
govern such appeals.

(4) For systems established by GSA
and for which GSA has published a
system notice, to GSA Privacy Act
Officer, General Services
Administration (ATRAI), Washington,
DC 20405. The GSA Privacy Act
regulations, 41 CFR 105-64.301-5, shall
govern such appeals.

(5) For the system established by DOL
and for which DOL has published a
system notice, to the Solicitor of Labor,
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.
The DOL Privacy Act regulations, 29
CFR 70a.9, shall govern such appeals.

(d) In the event that access to a record
is denied on appeal by the Legal
Counsel or the Legal Counsel’s designee,
the requestor shall be advised of his or
her right to bring a civil action in federal
district court for review of the denial in
fccoidanfe W*ith 5*U.S.C. 552a(9).

6. Section 1611.7(c) is amended to
remove the words “Civil Service
Commission’s” and add, in their place,
the word “OPM’s”.

7. Section 1611.8 is amended as
follows:

(a) Paragraph (a)(2) is amended by
removing the word “Chairman” and
adding, in its place, the words “Legal
Counsel”.

(b) Paragraphs (d) and (e) are revised
to read as follows:

§1611.8 Agency review of request for

correction or amendment to record.
* * * * *

(d) In the event that the Commission
receives a notice of correction or
amendment from another agency that
pertains to records maintained by the
Commission, the Commission shall
make the appropriate correction or
amendment to its records and comply
with paragraph (a)(I)(iii) of this section.

(e) Requests for amendment or
correction of records maintained in the
government-wide systems of records
listed in § 1611.5(c) shall be governed by
the appropriate agency’s regulations
cited in that paragraph. Requests for
amendment or correction of records
maintained by other agencies in system
EEOC/GOVT-" shall be governed by
the Commission’s regulations in this
part.

9. Section 1611.9 is revised to read as
follows:
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§1611.9 Appeal of initial adverse agency
determination on correction or amendment.

(a) If a request for correction or
amendment of a record in a system of
records established by EEOC is denied,
the requester may appeal the
determination in writing to the Legal
Counsel, EEOC, 1801 L Street, NW.t
Washington, DC 20507. If the request
pertains to a record that is contained in
the government-wide systems of records
listed in § 1611.5(c), an appeal must be
made in accordance with the
appropriate agency'’s regulations cited in
that paragraph.

(b) The Legal Counsel or the Legal
Counsel's designee shall make a final
determination with regard to an appeal
submitted under paragraph (a) of this
section not later than 30 working days
from the date on which the individual
requests a review, unless for good cause
shown, this 30-day period is extended
and the requester is notified of the
reasons for the extension and of the
estimated date on which a final
determination will be made. Such
extensions will be used only in
exceptional circumstances and will not
normally exceed 30 working days.

(c) In conducting the review of an
appeal submitted under paragraph (a) of
this section, the Legal Counsel or the
Legal Counsel’s designee shall be guided
by the requirements of 5 U.S.C. 552a(eJ.

(d) If the Legal Counsel or the Legal
Counsel’s designee determines to grant
all or any portion of a request on an
appeal submitted under paragraph (a) of
this section, he or she shall so inform the
requester, and the appropriate
Commission official shall comply with
the procedures set forth in
8§ 1611.8(a)(l)(ii) and (iii).

(e) If the Legal Counsel or the Legal
Counsel’s designee determines in
accordance with paragraphs (b) and (c)
of this section not to grant all or any
portion of a request on an appeal
submitted under paragraph (a) of this
section, he or she shall inform the
requester

(1) Of this determination and the
reasons for it;

(2) Of the requester’s right to file a
concise statement of reasons for
disagreement with the determination of
the Legal Counsel or the Legal Counsel’s
designee;

(3) That such statements of
disagreement will be made available to
anyone to whom the record is
subsequently disclosed, together with (if
the Legal Counsel or Legal Counsel’s
designee deems it appropriate) a brief
statement summarizing the Legal
Counsel or Legal Counsel's designee’s
reasons for refusing to amend the
record;

(4) That prior recipients of the
disputed record will be provided with a
copy of the statement of disagreement
together with (if the Legal Counsel or
Legal Counsel’s designee deems it
appropriate) a brief statement of the
Legal Counsel or Legal Counsel’s
designee’s reasons for refusing to amend
the record, to the extent that an
accounting of disclosure is maintained
under 5 U.S.C. 552a(c); and

(5) Of the requester’s right to file a
civil action in federal district court to
seek a review of the determination of
the Legal Counsel or the Legal Counsel’s
designee in accordance with 5 U.S.C.
552a(g).

) The Legal Counsel or the Legal
Counsel’s designee shall ensure that any
statements of disagreement submitted
by a requestor are made available or
distributed in accordance with
paragraphs (e) (3) and (4) of this section.

§1611.11 [Amended]

10. Section 1611.11(a)(1) is amended to
remove the words “copies made by
photocopy device or otherwise (per
page), $.05.” and add, in their place, the
words “photocopies (per page), $.15.”

§1611.13 [Removed]

11. Section 1611.13 is removed.
12. Section 1611.14 is redesignated as
§1611.13 and revised to read as follows:

§1611.13 Specific exemptions.

Pursuant to subsection (k)(2) of the
Act, 5 U.S.C. 552a(k}(2), systems EEOC-
1 (Age and Equal Pay Act
Discrimination Case Files), EEOC-3
(Title VIl and Americans With
Disabilities Act Discrimination Case
Files) and EEOC/GOVT-1 (Equal
Employment Opportunity Complaint
Records and Appeal Records) are
exempt from subsections (c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H). (e)(4)(1) and ()
of the Act. The Commission has
determined to exempt these systems
from the above named provisions of the
Privacy Act for the following reasons:

(a) The files in these systems contain
information obtained by the
Commission and other federal agencies
in the course of investigations of charges
and complaints that violations of Title
VIl of the Civil Rights Act, the Age
Discrimination in Employment Act, the
Equal Pay Act, the Americans With
Disabilities Act and the Rehabilitation
Act have occurred. In some instances,
agencies obtain information regarding
unlawful employment practices other
than those complained of by the
individual who is the subject of the file.
It would impede the law enforcement
activities of the Commission and other
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agencies for these provisions of the Act
to apply to such records.

(b) The subject individuals of the files
in these systems know that the
Commission or their employing agencies
are maintaining a file on their charge or
complaint, and the general nature of the
information contained in it.

(c) Subject individuals of the files in
each of these systems have been
provided a means of access to their
records by the Freedom of Information
Act. Subject individuals of the charge
files in system EEOC-3 have also been
provided a means of access to their
records by section 83 of the
Commission’s Compliance Manual.
Subject individuals of the case files in
system EEOC/GOVT-1 have also been
provided a means of access to their
records by the Commission’s Equal
Employment Opportunity in the Federal
Government regulation, 29 CFR 1613.220.

(d) Many of the records contained in
system EEOC/GOVT-1 are obtained
from other systems of records. If such
records are incorrect, it would be more
appropriate for an individual to seek to
amend or correct those records in their
primary filing location so that notice of
the correction can be given to all
recipients of that information.

(e) Subject individuals of the files in
each of these systems have access to
relevant information provided by the
allegedly discriminating employer as
part of the investigatory process and are
given the opportunity to explain or
contradict such information and to
submit any responsive evidence of their
own. To allow such individuals the
additional right to amend or correct the
records submitted by the allegedly
discriminating employer would
undermine the investigatory process and
destroy the integrity of the
administrative record.

(f) The Commission has determined
that the exemption of these three
systems from subsections (c)(3), (d),
(©)(1), ()A)(G), (&)(A)(H), (e)(4)(1), and (f)
of the Privacy Act is necessary for the
agency’s law enforcement efforts.

(FR Doc. 91-15397 Filed 6-28-91; 8:45 am]
BILLIONG CODE 6570-01-M

DEPARTMENT OF DEFENSE
Department of the Army
32 CFR Part 505

Privacy Act of 1974; Implementation

AGENCY: Office, Director of Information
Systems for command, Control,
Communications and Computers, DQD.
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action; Final rule.

SUMMARY: The Department of the Army
is amending its rule for administering
the Privacy Act by permitting Access
and Amendment Refusal Authorities to
delegate their responsibilities.

DATES; Effective on June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Mr. William A. Walker, Policy Division,
Office of the Director of Information
Systems for Command, Control,
Communications and Computers, Office
of the Secretary of the Army,
Washington, DC 20310-0107.
SUPPLEMENTARY INFORMATION; This
amendment permits Access and
Amendment Refusal Authorities to
delegate their authority to an office or
subordinate commander in the grade of
GS/GM15 and Colonel (0-6). Hie rule is
not a “major rule” as defined by
Executive Order 12291. Therefore; m*
regulatory impact analysis has been
prepared. The Department of the Army
certifies that this document will not
have an impact on a significant numb«*
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq).
Therefore, no regulatory flexibility
analysis has been prepared. The rule
has no collection of information
requirements and therefore does not
require the approval of OMB under 44
U.S.C. 3501 et seq.

List of Subjects in 32 CFR Part 505

Information, Archives and records»
Privacy, Freedom of information.

PART 505--[AMENDED]

1 The authority citation for 32 CFR
part 505 continues to read as follows:
Authority: 5 U.S.C. 52a; DOD Directive

5400.11, June 9,1982; and DOD Regulation
5400.11R, August 31,1983.

2.32 CFR | 505.1 [Amended] 505.1 is
amended by revising the introductory
text of paragraph (g) as follows:

(9) Access and Amendment Refusal
Authority (AARA). Each Access and
Amendment Refusal Authority is
responsible for action on requests for
access to or amendment of, records
referred to them under this regulation.
The officials listed below and their
designees are the only Access and
Amendment Refusal Authorities for
records in their authority to an office or
subordinate commander. All delegations
must be in writing. If an AARA’s
delegate denies access o famendment,
the delegate must clearly state that he or
she is acting on behalf of the AARA and
identify the AARA by name and
position in the written response to the
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requester. Denial of access or
amendment by an AARA’s delegate
must have appropriate legal review.
Delegations will not be made below the
colonel (06) or GS/GM 15 level. Such
delegations must not slow Privacy
actions. AARA’s will send the names,
offices and telephone numbers of their
delegates to the Director of Information
Systems for Command, Central,
Communications and Computers,
HQDA, ATTN: SAIS-PDD Washington,
DC 20310-0107.

* * # * #

John O. Roach,

Department ofthe Army, Liaison Officer
With the Federal Register.

[FR Doc. 91-15417 Filed 6-27-91; 8:45 amj
BILLING CODE 3710-08-M

Corps of Engineers, Department of
the Army

36 CFR Part 327

Shoreline Management Fees at Civil
Works Projects

AGENCY: United States Army Corps of
Engineers, DoD.

action; Final rule.

summary; This fee schedule complies
with the Office of Management and
Budget Circular A-25, User Charges.
This rule provides policy and guidance
to implement the fee schedule for
shoreline management at Civil Works
water resource projects. This action
incorporates changes deemed necessary
to meet new and changing conditions.
EFFECTIVE DATE: October 1,1991.
ADDRESSES: Office of the Chief of
Engineers, Attn: CECW-ON, 20
Massachusetts Avenue, NW.,
Washington, DC 20314-1000.
FOR FURTHER INFORMATION CONTACT:
Mr. Darrell E. Lewis (202) 272-0247.
SUPPLEMENTARY INFORMATION: 36 CFR
327.30 Lakeshore Management at Civil
Works Projects, published in the Federal
Register in December 1974, stated in
part “* * * As permits become eligible
for renewal after July % 1976, a charge of
$10 for each new permit and a $5 annual
fee for inspection of floating facilities
will be made. There will be no annual
inspection fee for permits for vegetation
modification of lakeshore areas. In all
cases, the total administrative charge
will be collected initially at the time of
permit issuance rather than on a
piecemeal annual bases.” The cost ofa
five year permit was $30;

On June 8,1988, a proposed' rule was
published in the Federal Register (53 FR
21495) which called for the Fee Schedule
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for Shoreline Management permits to be
published separately from 36 CFR
327.30. A final rule was published in the
Federal Register on July 27,1990 (55 FR
30690).

Office of Management and Budget
Circular A-25 requires that when a
service (orprivilege) provides special
benefits to an identifiable recipient
beyond those that accrue to the general
public, a charge will be imposed to
recover the full cost to the Federal
Government for providing the special
benefits.

The fee schedule will appear in
8§ 327.31, a new section. Permits will be
issued for a five year period to reduce
costs to the permittee. To reduce the
governments administrative workload,
permits may be issued for a term less
than five years. The new fees will not be
assessed until the expiration of a current
valid permit.

As stated in § 327.30 appendix
A(2)(a), fees shall be paid prior to
issuing die permit.

When an applicant receives a permit
that covers more than one activity and/
or facility, only a single permit covering
the activities/facilities will be issued. A
one time fee will be charged for all
permit activities/facilities which are
simultaneously authorized as if the
permit was for a single activity/facility.
If both a moorage facility and vegetation
modification are authorized
concurrently under one permit, only the
fee for a moorage facility will be
charged. This will apply to permit
renewals as well as new facilities/
activities.

Similarly, if multiple activities/
facilities are authorized, under a single
permit renewal, only one periodic fee
will be charged for each year of die
permit as if the permit was for a single
activity/facility.

If one or more activity/facility
modifications are authorized, on a
permit which contains multiple
activities/facilities, a one time activity/
facility modification will apply. No
periodic inspection fees will be charged
for activity/facility modifications.

This fee schedule does not affect the
fees charged for real estate instruments.
These fees are established by a separate
regulation.

The fees for Shoreline Management
permits issued in accordance with 36
CFR 327.30, are as follows:

New facility—A one time fee of $400
plus $15 per year periodic inspection fee
(payable in advance for 5 year
increments).

New owner—A one time fee of $200
plus $15 per year periodic inspection fee
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(payable in advance for 5 year
increments).

Facility modifications—A one time
fee of $100 for each modification
request.

Facility renewal—A $15 per year
periodic inspection fee (payable in
advance in 5 year increments).

Vegetation modification—new
permit—A one time fee of $200 plus $15
periodic inspection fee (payable in
advance for 5 year increments).

Vegetation modification—change—A
one time fee of $100.

Vegetation modification—new
adjacent land owner—A one time fee of
$100 plus $15 periodic inspection fee
(payable in advance in 5 year
increments).

Vegetation modification—permit
renewal—A $15 per year periodic
inspection fee (payable in advance in 5
year increments).

Fees will not be assessed for erosion
control permits when the government,
the public, and the permittee all benefit
directly or indirectly from the
construction of erosion control
structures. However, they are still
subject to section 404 and section 10
permit requirements.

No refunds will be made for any
unused portions of permits terminated
by the permittee before the permit
expiration date. A refund may be issued
if the permit is terminated by the
government.

Classification

The Secretary of the Army has
determined that this revision is not a
“major” rule within the meaning of
Executive Order (E.O.) 12291. This is
because the revision will not: (1) Have
an annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
geographic regions, or Federal, State, or
local governmental agencies; or (3) have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of a United States-based
enterprise to compete with foreign-
based enterprise in domestic or export
markets.

The purpose and effect of this revision
is to incorporate changes deemed
necessary to meet new and changing
conditions. The revision is consistent
with the regulation and strengthens the
regulation for more effective
management of Corps of Engineers
water resource development projects.
This rule is also intended to make the
regulation consistent with legislative
actions. No increased administrative or

paperwork burden is imposed by this
revision.

This revision was submitted to the
Office of Management and Budget
(OMB) for review as required by E.O.
12291.

Background

On August 10,1990, a notice of
proposed Shoreline Management Fees at
Civil Works Projects, was published in
the Federal Register (55 FR 32644). A 45
day period for public review was
provided. During this period, 276 letters
of comment were received from a broad
spectrum of interests including
individuals, businesses, local and
national associations and state, local
and federal agencies. The number of
responses to the proposed fee schedule
change were less than 1% of the existing
shoreline management permits
nationwide. The majority of the
comments received were opposed to a
fee increase. Other comments agreed
with the increase but called for a
smaller percentage of increase. The
Army has considered and evaluated all
the comments and recognizes that the
new fee schedule is a substantial
increase over the existing schedule.
Since there has not been an increase to
the fee schedule since 1974 the new
schedule better enables the government
to recover a greater percentage of the
cost incurred in administering the
shoreline management program. It
should be noted that many of the
comments were almost identical in their
content. The following discusses the
issues raised and the Army’s response.
Copies of all written comments are
available for public inspection at the
Office of the Chief of Engineers, room
6223, 20 Massachusetts Avenue NW.,
Washington, DC. Copies of the final rule
are also available upon request.

Comments

Comment: Fee increases should be
phased in over several years.

Response: Phasing the fee schedule in
over several years would not be cost
effective. Delaying the implementation
of the new fees would increase the
overall cost of administering the
shoreline management program.

Comment: Shoreline Management fees
should be more reasonable.

Response: Office of Management and
Budget Circular A-25, requires that
when a service (or privilege) provides
special benefits to an identifiable
recipient beyond those that accrue to
the general public, a charge will be
imposed to recover the full cost to the
Federal Government for providing the
special benefits.” 36 CFR part 327 Fees
reflect a greater portion of the
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administrative oosts to manage the
program, and include base labor, fringe
benefits, overhead, equipment, materials
and supplies. The fees were determined
by dividing the nationwide
administrative costs by the number of
permits issued. There are currently over
38,000 shoreline management permits
with an average term of 3.81 years. The
current annual revenue from shoreline
management permits is approximately
$245,000 and the total annual cost of
administering this program is
approximately $3,600,000. It is estimated
that the new fee schedule will produce
an annual revenue of $1,310,575.

Comment: Present fees are more than
adequate.

Response: The new fee schedule
reflects a portion of the administrative
costs to manage the program, and
includes base labor, fringe benefits,
overhead, equipment, materials and
supplies. The new fee schedule enables
the government to recover a greater
portion of the cost of administering the
program.

Comment: Increased fees penalize
people for upgrading facility.

Response: The new fee schedule is not
a penalty, it simply insures that those
individuals or groups deriving the most
benefit from shoreline management are
paying the administrative cost of the
program. The new fee schedule will also
enable the government to recover a
greater portion of the cost of the
program.

Comment: Increased fees will
jeopardize property values, and hurt the
economy.

Response: The Corps has determined
this rule will not have a significant
adverse economic effect on consumers,
individuals, geographic regions, or
federal, state or local governmental
agencies.

Comment Advanced payments are a
way to accrue additional monies by
guestionable ethics.

Response: Advanced payments will
help to reduce the government’s cost in
administering this program by reducing
the administrative workload.

Comment: There is no provision for
the return of advanced payments if an
owner moves.

Response: Advanced payments will
not be refunded. The administrative cost
associated with issuing refunds would
increase the overall program cost.
Refunds may be granted if the
government terminates the permit.

Comment: The cost of a new facility
should be identical to Facility-Renewal
periodic inspection fees.

Response: The cost of administering a
new permit is significantly higher than a
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renewal. Initial site visits and meetings
with property owners make processing a
new permit more expensive than
reviewing facility renewals.

Comment: The fee schedule should be
commensurate with the use of property
by the owner:

Response: The fee schedule reflects a
portion of the cost accrued to the
government in administering the
shoreline management program. The
extent of use is not a factor.

Comment Shoreline Management fee
increases will deter development, and
affect business on the lake.

Response: The Corps believes this
rule will not have significant adverse
economic effect on business or
development and will not effect
productivity, competition, investment, or
employment

Comment The Corps is using cost as a
way to prevent new docks.

Response: Fees reflect the
administrative costs to manage the
program, and include base labor, fringe
benefits, overhead; equipment materials
and supplies. Shoreline permit holders
are deriving the most benefit from this
program and should pay the cost. The
focus, of the Corps Shoreline
Management program will continue to
allow developmentin limited
development areas and strike a balance
between permitted private use and
resource protection for general public
use.

Comment A new owner has already
paid for his property.

Response: The issuance of ashoreline
management permit does not convey
any real estate or personal property
rights or exclusive use rights to the
permit holder. Consistent with 36 CFR
327.30 appendix C, Shoreline Use
Permits Conditions (20), permits are not
transferable, “upon the sale or other
transfer of the permitted facility or the
death of the permittee and his/her legal
spouse, this permit is null and void*.

Comment: Charge non-compliance
dock owners for return inspections.

Response: The cost of non-compliance
will not be recovered under this rule..
Any non-compliance will be handled
through 36 CFR 327.19. Methods and
procedures for enforcing non-
compliance will be setforth in
individual project Shoreline
Management Plans. Permit holders who
allow a permit to expire will be charged
the “New Facility” fee if and when they
desire to obtain a new permit..

Comment The new fees pose an
unfair burden on current and future
property owners.

Response: The cost of the shoreline
management program will be paid by
those individuals who are deriving the
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most benefit, i.e., shoreline management
permit holders. 4

Comment: Vegetation modifications
fees should be prorated based on the
area covered by the permit.

Response: The government’s cost to
administer a permit for 1,000 sq. ft. of
mowed area is the same as for 10,000 sq.
ft. of mowed area. The prorafion of fees
is not a reasonable method of recovering
administrative cost.

Comment: Allow adjacent property
owners to take care of the shoreline at a
reasonable cost

Response: The new fees are
reasonable and reflect a portion of the
government’s administrative costs to
manage the program, and include base
labor, fringe benefit», overhead,
equipment, materials and supplies. The
new fee schedule will allow the
government to recover a greater portion
of the cost of administering the program.

Comment: Since people do the work
fees should stay the same.

Response: The shoreline maintenance
work done by adjacent property owners
is generally for their benefit. The new
fees reflect a portion of the governments
administrative costs to manage the
program, and include base labor, fringe
benefits, overhead, equipment, materials
and supplies.

Comment I do not feel we should pay
to mow grass or clean the beach for the
U.S. government.

Response: Mowing the cleaning the
beach are not requirements of the Corps
of Engineers nor are they requirements
for obtaimng/issuing a vegetation
modification permit. Shoreline clean up
is generally for die benefit of the
adjoining private property owner. There
is no fee associated with removing trash
or debris from public lands.

Comment* Lotowners cleanup the
mess left by boaters and others.

Response: the Corps recognizes that
not all persons who use the Corps lakes
and lands practice good stewardship.
Through programs such as Take Pride to
America the Corps of Engineers
sponsors events and activities that
attempt to instill a respect for public
property. Participation in these events
by adjacent property owners is
encouraged.

Comment We do not want weeds or
poison ivy growing next to our house.

Response: It is not the intent of the
Corps of Engineers to have their
neighbors put up with noxious weeds
nextto their houses, to many cases our
neighbors have located their homes
close to the Corps boundary line so that
they can get a better view of the lake.
The fee schedule allows the government
to recover a greater portion of the
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administrative cost associated with
issuing vegetation modification permits.

Comment Opposed to paying for
clearing a walk to the lake.

Response: Vegetation modification is
an authorized activity that requires
significant government expenditure to
administer. The cost of administering
these permits should be paid by those
deriving the greatest benefit, Le.
shoreline permit holders.

Comment: Hold public hearing before
fee implementation.

Response: The proposed rule,
published in the Federal Register August
10.1990, provided a 45 day public
review period! The purpose of this
comment period was to provide ample
opportunity for the public to make their
views and positions known.

Comment: The fee schedule should
have been mailed to all permit holders.

Response: The proposed rule,
published in the Federal Register August
10.1990, provided a 45 day public
review period. The purpose of this
comment period was to provide ample
opportunity for the public to make their
views and positions known. The
proposed fee schedule was also
published in newspapers, public notices
and was available for public review at
the project Resource Managers office.

Comment Inadequate advance on
notice of rate increase.

Response: Federal regulation requires
that the proposed fee schedule be
published in the Federal Register. The
proposed fee schedule was published in
the Federal Register August 10,1990.
There was a 45 day period available for
public comment This review period has
proven to be sufficient to receive public
comment Press releases were also made
available to media sources on a
nationwide basis.

Comment Corps should seB land and
eliminate problems.

Response: Joint Acquisition
regulations require the Corps to retain
sufficient land for authorized project
purposes. The shoreline management
program enables the Corps to effectively
manage those lands it is required to
maintain.

Comment Do shoreline management
permit inspections in-house instead of
by contract.

Response:The Corps is required to
administer the shoreline management
program with the most cost effective
methods possible. In some locations the
most cost effective method is
contracting.

Comment With local tax increases
this amounts to a double tax.

Response: The fee schedule is nota
tax. It simply enables the government to



29586 Federal Register / Vol.

recover a greater portion of the cost that
it incurs in administering the shoreline
management program.

Comment: Costs should be passed on
to all who use the lake.

Response: The cost of limited private
exclusive use should be paid by those
individuals gaining the most benefit, i.e.
shoreline management permit holders.

Comment: If we pay increased fees,
we should have authority on how
property is used.

Response: Shoreline management
permits convey only the privilege to use
public property under the conditions of
the permit and do not convey any
ownership or special privilege beyond
what is conveyed in the permit.

Comment: Make charges based on
actual costs.

Response: Fees reflect a portion of the
administrative costs to manage the
program, and include base labor, fringe
benefits, overhead, equipment, materials
and supplies.

Comment: Increases have no
relationship to Cost of Living increases.

Response: There has been no increase
to the fee schedule since 1974. The new
fee schedule reflects a greater portion of
the cost accrued to the government in
administering the program. No attempt
has been made to link these fees to any
cost of living increase.

Comment: There appears to be no
increase for marinas, restaurants, etc.

Response: The objective of the fee
schedule is to assess fees for private
users more commensurate with the cost
of administering the program.
Commercial development activities are
covered by lease, license or other legal
real estate instruments and pay rental
fees based on fair market values.

Comment: Dock and mowing fees are
a bonus to the government.

Response: Shoreline management fees
reflect a portion of the administrative
costs to manage the program, and
include base labor, fringe benefits,
overhead, equipment, materials and
supplies.

Comment: Power generation profits
should offset project costs.

Response: Power generation fees from
customers are sent directly to power
market agencies (such as Bonneville or
Western Power Administrations), and
from them directly to the U.S. Treasury.
There are not current plans to change
this process.

Comment: The money received from
shoreline management fees will do little
to improve the environment.

Response: Shoreline management fees
are intended to recover a portion of the
administrative costs of managing the
program. It was never the intent of the
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Corps to use these fees for
environmental improvement projects.

Comment: Give 50% discount to senior
citizens.

Response: A 50% discount is given to
seniors through the Golden Age and
Golden Access Programs by all Federal
land management agencies. These
discounts apply only to entrance and
special use fees such as camping. 16
U.S.C. 4601 does not allow for a
reduction of shoreline management fees.

Comment: Do not penalize the land
owners for keeping the shoreline clean.

Response: The fee schedule was not
developed to penalize property owners.
It enables the government to recover a
portion of the cost of administering the
shoreline management program.

Comment: The Corps should
encourage shoreline management.

Response: 36 CFR 327.30 provides the
policy and guidance for shoreline
management at Civil Works projects.
The objective of all management actions
is to achieve a balance between
permitted private use and resource
protection for general public use.

Comment: | just renewed my five year
permit last year. When will | have to
pay the new fees?

Response: The new renewal fee will
be charged when your present permit
expires. If, for some reason, you modify
your facility you would be charged the
appropriate facility modification fee
after October 1,1991.

Comment: Do not charge a one time
fee.

Response: The one time fee is
necessary to recover a portion of the
cost associated with the initial
administration of new permits, permit
modifications and new owner permit
reassignments. Charging an annual fee
would increase the cost of administering
the program and increase the level of
fees accordingly.

Comment: Will the expiration date of
a Shoreline Management Permit be
adjusted when a Facility Modification
Permit is issued?

Response: A Facility Modification
Permit fee of $100 will be charged each
time a facility is modified. Payment of
the Facility Modification Fee will not
change the expiration date of the
Shoreline Management Permit.

Comment: Will the issuance of a
Facility Modification Permit require
payment of additional inspection fees?

Response: No. A Facility Modification
Permit will only be issued to a current
holder of a Shoreline Management
Permit. Therefore, a periodic fee of $75
($15 X5 years) for inspections had
already been paid.

Comment: Retain one year Vegetation
Modification Permits instead of

increasing them to a five year permit
because mowed areas need to be
inspected once a year. Many Vegetative
Permit holders are renters who may not
stay five years.

Response: The increase of Vegetation
Permits to five year periods does not
suggest abandoning periodic inspections
of these properties.

Comment: Combining vegetative
modification and floating facilities into
one permit is acceptable, but there
should be a separate fee for each
activity/facility.

Response: The one time fee will be
charged as if the permit was for a single
activity. In all cases the highest fee will
be charged.

Comment: A one time fee (say $30)
should be assessed for all permit
renewals and “new owner” permits.

Response: The cost associated with
issuing New Facility or New Owner
permits is significantly higher than
permit renewals. Renewals will not
require a one time fee. New owner
permits will be assessed a one time fee
of $200 and the $75 periodic fee ($15X5
years).

Comment: Some of the proposed fees
are higher than forfeiture schedule
requirements for violation of affected
sections of title 36 (i.e. 327.14(a)

Response: The fee schedule is
designed to recover a portion of the
expense that the government incurs
when administering the shoreline
management program and includes base
labor, fringe benefits, overhead,
equipment, materials and supplies. The
title 36 forfeiture schedules are
determined by Federal Magistrates, not
the Corps.

Comment: Expand the term “new
owner” to “new owner/new permittee”.

Response: A new owner has been
defined as any reassignment of an
existing permit other than a single
permittee of a multi-slip community
dock.

Comment: Limited mowing and
underbrushing permits (such as along
boundary lines, within corporate limits,
to meet fire and health codes) should
continue to be issued free of charge.

Response: The issuance of non-
shoreline management permits to meet
health and safety codes and
commitments consistent with local
project policy may be issued free of
charge and will be evaluated on a case
by case basis and approved by the
project Resource Manager.

Comment: The draft schedule does not
allow for multi-slip/multi-owner
facilities where the most common
transaction would be a change to one
individual who is part of that
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community dock. Perhaps a separate
section is needed for community docks.

Response: There is no separate fee for
community docks. In the case of multi-
owner facilities any reassignment of an
individual owner would be done free of
charge.

Comment: Will additional “periodic
fees” be charged when a Facility
Modification Permit is issued?

Response: No additional “periodic
fees” will be charged when a Facility
Modification Permit is issued. The fee
schedule has been changed to reflect
this suggestion.

Comment: Will “one time fees” be
applied every time that an applicant
proposes a specific activity/facility?

Response: The “one time fees” will be
required every time a separate
application is made for a specific
activity/facility.

Comment: What fee is assessed to a
co-permittee of an existing permit?

Response: In the case of a single
facility, the assigning of co-permittees,
other than husband and wife, is not
allowed.

Comment4Please define New Owner,
New Facility, Vegetation Modification—
New Permit & New Owner, Facility
Modification, Permit Renewal, and
Vegetation Modification Change,

Response: Based on comments, these
definitions were developed to clarify the
Fee Schedule terminology. Vegetation
Modification Change and Permit
Renewal were added in response to
comments received.

New Facility—A facility for which a
permit has expired or where no facility
has existed previously.

New Owner—The reassignment of an
existing permit (other than single permit
holder in a multi-slip community dock)
to a different person.

Vegetation Modification—New
Permit—A vegetation modification for
which a permit has expired or where no
vegetation modification has previously
existed.

Vegetation Modification—New
owner—An existing permit for a new
adjacent land owner or reassignment of
an existing permit to a different adjacent
landowner.

Vegetation Modification—Change—
Any substantial change as defined by
the project Shoreline Management Plan,
to an existing vegetation modification
permit.

Facility Modification—Any
substantial change, as defined by the
project Shoreline Management Plan, to
an existing permit or replacement of an
existing facility.

Permit Renewal—The term of an
existing permit has expired and the
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activity/facility is being reauthorized,
without change, under a new permit.

List of Subjects in 36 CFR Part 327

Penalties, Recreation, and Recreation
areas, Water resources.

Compliance With Executive Order 12291
and the Regulatory Flexibility Act

The Department of the Army has
determined that this document is not a
major rule under E .0.12291 and certifies
that this document will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

For the reasons set out in the
preamble, the U.S. Army Corps of
Engineers amends 36 CFR part 327 as set
forth below.

PART 327—[AMENDED]

1. The authority citation for part 327
continues to read as follows:

Authority: The Rivers and Harbors Act of
1894, as amended and supplemented (33
U.S.C. 1).

2. Section 327.30 is amended by
revising the last sentence of paragraph
(k) as follows:

§327.30 Shoreline management on civil

works*prOJects. .

(k) * * * The Fee Schedule is
published in 327.31.
3. Section 327.31 is added as follows:

§327.31 Shoreline Management fee
schedule.

(a) Applicability. This fee schedule is
applicable to all permits issued in
accordance with § 327.30, Shoreline
Management at Civil Works Projects.

(b) General. (1) Permits will be issued
for a five year period to reduce costs to
the permittee. To reduce administrative
workload, projects may elect to issue a
permit for a term less than five years.
The new fees will not be assessed until
the expiration of a valid permit.

2 When an applicant receives a
permit that covers more than one
activity and/or facility, only a single
permit covering the activities/facilities
will be issued. A one time fee will be
charged for all permit activities/
facilities which are simultaneously
authorized as if the permit was for a
single activity/facility. If both a
moorage facility and vegetation
modification are authorized
concurrently under one permit, only the
fee for a moorage facility will be
charged. This will apply to permit
renewals as well as new activities/
facilities.

(3) Similarly, if multiple activities/
facilities are authorized under a single
permit renewal, only one periodic fee
will be charged for each year of the
permit as if the permit was for a single
activity/facility.

(4) If one or more activity/facility
modifications are authorized, on a
permit which contains multiple
activities/facilities, a one time activity/
facility modification will apply. No
periodic inspection fees will be charged
for activity/facility modifications.

(5) No periodic inspection fee will be
charged for facility modifications.

(6) This fee schedule does not affect
the fees charged for real estate
instruments. Those fees are established
by a separate regulation.

(7) This fee schedule reflects a portion
of the administrative costs to manage
the program, and includes base labor,
fringe benefits, overhead, equipment,
materials and supplies. This fee
schedule enables the government to
recover a greater portion of the cost of
administering the shoreline management
program.

(8) This fee schedule insures that
those individuals or groups deriving the
most benefit from shoreline
management are paying a larger portion
of the administrative cost of the
program.

(9) The one time fee is necessary to
recover a portion of the cost associated
with the initial administration of new
permits, permit modifications and new
owner permit reassignments.

(10) Payment of the Facility
Modification Fee will not change the
expiration date of the Shoreline
Management Permit.

(11) A Facility Modification Permit
will only be issued to a current holder of
a Shoreline Management Permit. Current
permit holders have already paid a
periodic fee, therefore no additional
periodic fees will be paid for the
duration of the permit.

(12) There is no separate fee for
community docks. In the case of multi-
owner facilities any reassignment of an
individual owner will be done free of
charge.

(13) Fees will not be assessed for
erosion control permits because the
government, the public, and the
permittee all benefit directly or
indirectly from the construction of
erosion control structures.

(14) No refunds will be made for any
unused portions of permits terminated
by the permittee before the permit
expiration date. A refund may be issued
if die permit is terminated by the
government.
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(15) The 50% fee reduction to senior
citizens available through the Golden
Age and Golden Access programs does
not apply to shoreline management fees.

(16) The “one time fees” will be
required each time an application is
made for a specific .activity/facility,

(17) Co-permit holders, other than
husband and wife, are not allowed.

(18) Definitions:

New facility—A facility for which a
permit has expired or where no facility
has previously existed.

New owner—The reassignment of an
existing permit (other than single permit
holder in a multi-slip community dock)
to a different person.

Vegetation modification new permit—
A vegetation modification for which a
permit has expired or where no
vegetation modification has previously
existed.

Vegetation modification—New
owner—An existing permit for a new
adjacent land owner or reassignment of
an existing permitto a different adjacent
landowner.

Vegetation modification—Change—
Any substantial change as defined by
the project Shoreline Management Plan,
to an existing vegetation modification
permit.

Facility modification—Any
substantial change, as defined by the
project Shoreline Management Plan, to
an existing permit or, replacement of an
existing facility.

Permitrenewal—The termof an
existing permithas expired and the
activity/facility is being reauthorized
without change, under a new permit.

(c) Fee schedule. The fee schedule is
as follows:

One ! - Total 5
Type of permit time ! P"{'OS“C year
lee ee tee
Facilities:
New facility........ $400 $*Slyear....i  $475
New owner......... 200 15/year 275
Facility mod........ too n too
Permit renewal .J 0: 15/year.......® 75
Vegetation
modification:
New permit 200 275
New owner......... 100 15/year........, 175
Permitrenewal J 0 15lyear......... 75
Change....u ) too N 400
Erosion control... '0! 43 j 0

*Periodic fees (inspection fees) are set at $15 per
year and are payable in advance for 5 year incre-
ments.

Approved.

Robert L.Herndon,

Colonel, Corps ofEngineers, Chiefo fStaff.
(FR Doc. 91-15418 Filed 6-27-91; 8:45 am]
BILLING CODE 3710-92-M
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LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201

[Docket No. 91-9]

Cable Compulsory and Satellite Carrier
Statutory Licenses: Electronic
Payment of Royalties

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final regulations.

summary: The Copyright Office amends
the regulations for statements of account
and filing requirements for sections 111
and 119 of title 17, United States Code.
Those sections provide, respectively, a
compulsory license for the secondary
transmission by cable systems of .
broadcast signals, and a statutory
license for certain secondary
transmissions made by satellite carriers
to satellite home dish owners.

Such transmissions by cable systems
and satellite carriers require payment to
copyright owners of royalties, which,
under existing regulations, are remitted
to the Copyright Office by certified or
cashiers checks, or by money order. 37
CFR 201.11 (f) and (h); § 201.17(1) and (j)
(1990).

The new regulation provides the
additional option of electronic payment
by electronic funds transfer, which
should facilitate payment by cable
systems and satellite carriers, and
lessen the administrative burden of the
Copyright Office.

EFFECTIVE DATE: June 28, 1991.

FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader, General Counsel,
Copyright Office, Library of Congress,
Washington, DC 20540. Telephone: (202)
707-8380.

SUPPLEMENTARY INFORMATION: Under
the cable compulsory license of section
111 of the Copyright Act, title 17 of the
United States Code, and the satellite
carrier statutory license of section 119 of
the Act, secondary transmissions by
cable systems of broadcast signals and
certain secondary transmissions by
satellite carriers to home dish owners
are subject to payment of royalties. The
royalty payments are remitted to the
Copyright Office semi-annually. The
Copyright Office Invests the royalties in
United States Treasury securities,,
pending ultimate distribution of the
royalties to entitled copyright owners by
the Copyright Royalty Tribunal.

The current Copyright Office
regulations permit cable systems and
satellite carriers to pay royalty fees by
certified or cashier’s checks, or by

money orders. 37 CFR 201.11 (f), -(g) and
(h); §201.17 (i) and (j) (1990). The
Copyright Office is amending the
existing regulations to provide cable
systems and satellite carriers with the
additional option of paying royalties by
electronic funds transfer.

Electronic payment allows cable
systems and satellite carriers to
preauthorize their financial institutions
to debit their accounts, instead of having
to factor in mail or other delivery time.
Cable systems and satellite carriers will
have the ability to transfer jfunds until
the due date without incurring interest
assessments. Royalties will go directly
to the Department of Treasury,
streamlining die current process of
sending checks to the Copyright Office
to be sent later to Treasury. The
royalties will be invested ina more
timely manner, earning additional funds
for copyright owners. Finally, electronic
payment will lessen the Copyright
Office's administrative workload,
reducing paperwork and related
administrative costs, and improving
reporting and audit control of cable and
satellite royalty payments.

By these technical amendments to fee
regulations, we simply make it possible
for cable systems and satellite carriers
to effect electronic payment of royalties.
The United States Treasury Department
specifies the governing procedures. The
Licensing Division of fee Copyright
Office should be contacted for further
details about electronic payment of
royalties. Treasury regulations are
subject to change, but they generally
establish minimum amounts for
electronic transfer of funds.

Regulatory Flexibility Act Statement

With respect to fee Regulatory
Flexibility Act, the Copyright Office
takes the position feat this Act does not
apply to Copyright Office rulemaking.
The Copyright Office is a department erf
the library jgfCongress and is part of
the legislative branch. Neither the
Library of Congress nor the Copyright
Office is an “agency* within the
meaning of fee Administrative
Procedure Act of June 11,1946, as
amended (title 5, chapter 5 of the U.S.
Code, subchapter Il and chapter 7). The
Regulatory Flexibility Act consequently
does not apply to fee Copyright Office
since the Act affects only those entities
of the Federal Government that are
agencies as defined in the
Administrative Procedure Act.1

1The Copyright Office was nottsubject to the
Administrative Procedure Act before 1978, and it is
now subject to ittndy rn areas specified by section
Continued
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Alternatively, if it is later determined
by a court of competent jurisdiction that
the Copyright Office is an “agency”
subject to the Regulatory Flexibility Act,
the Register of Copyrights has
determined and hereby certifies that this
regulation, which establishes an
optional procedure, will have no
significant impact on small businesses.

List of Subjects in 37 CFR Part 201

Cable compulsory license, Satellite
carrier license.

Final Regulations

In consideration of the foregoing, part
201 of 37 CFR is amended in the manner
set forth below.

PART 201—[AMENDED]

1. The authority citation for part 201
continues to read as follows:

Authority: Sec. 702, 90 Stat 2541,17 U.S.C.
702; § 201.7 is also issued under 17 U.S.C. 408,
409, and 410; § 201.16 is also issued under 17
uU.S.C. 116.

§201.11 [Amended]

2. In § 201.11 paragraph (f) is revised
Eo regd as follgws:*

if) Royalty fee payment. All royalty
fees may be paid by electronic transfer
of funds, provided the payment is
received In the designated United States
Federal Reserve Bank by the filing
deadline for the relevant accounting
period. Except in the case of an
electronic payment, the royalty fee
payable for the period covered by the
Statement of Account shall accompany
that Statement of Account and shall be
deposited at the Copyright Office with
it. Payment must be in the form of a
certified check, cashier’s check, or a
money order, payable to: Register of
Copyrights; or a United States Treasury
glectionii pay*men,s.

§201.11 [Amended]

3. Section 201.11(g)(3)(iv)(B) is
amended by removing the period and
adding a semi-colon after the word
“Copyrights” and inserting the phrase
“or electronic payment.”.

3a. In § 201.11(h)(1) the third sentence
is amended by removing the words “or
money order” and replacing them with
the words “money order, or electronic
payment.”

701(d) of the Copyright Act (i.e., “all actions taken
by the Register of Copyrights under this title (17),
excepit with respect to the making of copies of
copyright deposits”). (17 U.S.C. 706(b)). The
Copyright Act does not make the Office an
"agency” as defined in the Administrative
Procedure Act. For example, personnel actions
taken by the Office are not subject to APA-FOIA
requirements.

§201.17 [Amended]
4. In 8§ 201.17 paragraph (i)(l) is

revised to read as follows:
* * * * *

(i) Royalty fee payment. (1) All
royalty fees may be paid by electronic
transfer of funds, provided the payment
is received in the designated United
States Federal Reserve Bank by the
filing deadline for the relevant
accounting period. Except in the case of
an electronic payment, the royalty fee
payable for the period covered by the
Statement of Account shall accompany
that Statement of Account and shall be
deposited at the Copyright Office with
it. Payment must be in the form of a
certified check, cashier’s check, or a
money order, payable to: Register of
Copyrights; or a United States Treasury
glectionii pax(men}.

5. In 8 201.17(i)(2) the third sentence is
amended by removing the words “or
money order” and replacing them with
the words “money order, or electronic
payment.”

6. Section 201.17(j)(3)(iv)(B) is
amended by deleting the period and
adding a semi-colon after the word
“Copyrights” and inserting the phrase
“or an electronic payment.”.

Dated: June 14,1991.

Ralph Oman,
Register of Copyrights.
Approved by:
James H. Billington,
The Librarian ofCongress.
[FR Doc. 91-15206 Filed 6-27-91; 8:45 am]
BILLING CODE 1410-08-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-3969-2]

Mississippi; Final Authorization of
Revisions to State Hazardous Waste
Management Program

agency: Environmental Protection
Agency.
action: Immediate final rule.

summary: Mississippi has applied for
final authorization of a revision to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). Mississippi’s revision
consists of the Toxicity Characteristic
Leaching Procedure (TCLP) Rule, a
component of HSWA Cluster Il. The
Environmental Protection Agency (EPA)
has reviewed Mississippi’s application
and has made a decision, subject to
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public review and comment, that
Mississippi’s hazardous waste program
revision satisfies all of the requirements
necessary to qualify for final
authorization. Thus, EPA intends to
approve Mississippi’s hazardous waste
program revision. Mississippi’s
application for the TCLP program
revision is available for public review
and comment.

dates: Final authorization for
Mississippi’s program revision shall be
effective August 27,1991, unless EPA
publishes a prior Federal Register action
withdrawing this immediate final rule.
All comments on Mississippi’s program
revision application must be received by
the close of business, July 29,1991.

addresses: Copies of Mississippi’s
program revision application are
available during 8 a.m. to 4 p.m. at the
following addresses for inspection and
copying: Mississippi Department of
Environmental Quality, 2380 Highway 80
West, Post Office Box 10385, Jackson,
Mississippi 39209: (601) 961-5062; U.S.
EPA Headquarters Library, PM 211A,
401 M Street SW., Washington, DC
20460; 202/382-5926; U.S. EPA Region
1V, Library, 345 Courtland Street NE.,
Atlanta, Georgia 30365; 404/347-4216.
Written comments should be sent to
Narindar Kumar at the address listed
below.

FOR FURTHER INFORMATION CONTACT:
Narindar Kumar, Chief, State Programs
Section, Waste Programs Branch, Waste
Management Division, U.S.
Environmental Protection Agency, 345
Courtland Street NE., Atlanta, Georgia
30365; (404) 347-2234.

SUPPLEMENTARY INFORMATION:
A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or “the Act”), 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. In addition,
as an interim measure, the Hazardous
and Solid Waste Amendments of 1984
(Pub. L. 98-616, November 8,1984,
hereinafter “HSWA”) allows States to
revise their programs to become
substantially equivalent instead of
equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the latter option
receive “interim authorization” for the
HSWA requirements under section
3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements.
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Revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA’s regulations in 40 CFR parts 260-
268 and 124 and 270.

B. Mississippi

Mississippi initially received final
authorization for its base RCRA
program effective on June 27,1984.
Mississippi received authorization for
revisions to its program on October 17,
1988, October 9,1990, and March 29,
1991. On February 6,1991, Mississippi
submitted a program revision
application for additional program
approval. Today, Mississippi is seeking
approval of its program revision in
accordance with 40 CFR 271.21(b)(3)*

EPA has reviewed Mississippi's
application and has made an immediate
final decision that Mississippi's
hazardous was program revision
satisfies all of the requirements
necessary to qualify for final
authorization. Consequently, EPA
intends to grant final authorization for
the additional program modification to
Mississippi. Hie public may submit
written comments on EPA’s immediate
final decision up until July 29,1991.

Mississippi’s application for this
program revision is available for
inspection and copying at the locations
indicated in the “ADDRESSES” section of
this notice.

On the effective date of final
authorization, Mississippi will be
authorized to carry out, in lieu of the
Federal Program, the TCLP provisions of
the State's program which are analogous
to the Toxicity Characteristic Revisions
promulgated by EPA on March 29,1990
(55 FR 11798-1877).

Mississippi incorporates the Federal
regulations fey reference. The TCLP Rule
was adopted on November 26,1990 by
the Mississippi Commission on
Environmental Quality and became
effective December 26,1990. A copy of
these regulations are available at the
Mississippi Department of
Environmental Quality as indicated in
the “ADDRESSEES" section of this notice.

EPA shall administer any RCRA
hazardous waste permits, or portions of
permits that contain conditions based
upon the Federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization.
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Mississippi is not authorized to
operate the Federal program on Indian
Lands. This authority remains with EPA
unless provided otherwise in a future
statute or regulation.

Approval of Mississippi's program
revision shall become effective in 60
days, unless an adverse comment
pertaining to the State’s revision
discussed in this notice is received by
the end of the comment period. If an
adverse comment is received, EPA wall
publish either (1) a withdrawal of this
immediate final rule or (2) a notice
containing a response to the comment
which either affirms that the immediate
final decision takes effect or reverses
the decision.

C. Decision

I conclude that Mississippi’s
application for this program revision
meets all of the statutory and regulatory
requirements established by RCRA.
Accordingly, Mississippi is granted final
authorization to operate its hazardous
waste program as revised.

Mississippi now has responsibility for
permitting treatment, storage, and
disposal facilities within its borders and
carrying out other aspects of the RCRA
program, subject to the limitations ofits
program revision application and
previously approved authorities.
Mississippi also has primary
enforcement responsibilities, although
EPA retains the right to conduct
inspections under section 3007 of RCRA
and to take enforcement actions under
section 3008, 3013 and 7003 of RCRA.

Compliance with Executive Order 12291

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), | hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Mississippi’s
program, thereby eliminating duplicative
requirements for handlers of hazardous
waste m the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian

Rules and Regulations

lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006 and 7004(b)
of the Solid Waste Disposal Act as amended
(42 U.S.C. 6912(a), 6926, 6974(b)).

Dated: June 21,1991.

Patrick M. Tobin,

Acting RegionalAdministrator

(FR Doc. 91-15471 Filed 6-27-91; 6:45 am)
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6864
[Docket No. CO-932-4214-10; C-015944]

Opening of Land Subject to the
Provisions of Section 24 of the Federal
Power Act in Power Project No. 400;
CO

AGENCY: Bureau of Land Management,
Interior.

action: Public land order.

SUMMARY: This order opens, subject to
the provisions of section 24 of the
Federal Power Act, 15.48 acres of
National Forest System lands
withdrawn by Power Project No. 400.
This action will permit consummation of
a pending Forest Service land exchange,
but will not authorize any nonproject
use without the consent of the Federal
Energy Regulatory Commission or the
Project licensee. The lands continue to
be open to mineral leasing, but remain
closed to all other uses.

EFFECTIVE DATE: June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Doris Chelius, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-7076, 303-
239-3706.

By virtue of the authority vested in the
Secretary of the Interior by the Act of
June 10,1920, section 24, as amended, 16
U.S.C. 818, and pursuant to the
determination by the Federal Energy
Regulatory Commission in DVCO-535, it
is ordered as follows:

1. At9 a.m. on June 28,1991. the lands

in Power Project No. 400 being 50 feet
either side of the flowline of an
underground pipeline, within the
following described areas, will be
opened to disposal by land exchange
subject to the provisions of section 24 of
the Federal Power Act, 16 U.S.C. 818,
and that any use of the lands not
authorized by the Federal Energy
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Regulatory Commission license for
Project 400 without the consent of the
Federal Energy Regulatory Commission
or the Project Licensee is prohibited.
This action is subject to valid existing
rights, the provisions of existing
withdrawals, and the requirements of
applicable law.

New Mexico Principal Meridian

T.39N..RO W,

Sec. 13, SW%NE%, W & W teSEftNE tt,

and W%SE»/4;

Sec. 24, Lot 2, W%NE%, EfcEMtN

EttNW tt, and E%SE%NWV4;

Sec. 25, lots 3 and 9,

The lands described aggregate
approximately 15.48 acres in La Plata and
San Juan Counties.

Dated: June 24,1991.

Dave O’Neal,

AssistantSecretary o fthe Interior.

[FR Doc. 91-15458 Filed 6-27-91; 8:45 am]
BILLING CODE 4310-JB-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 78
RIN 0905-AD32

Conditions for Waiver of Deniafof
Federal Benefits

agency: Public Health Service, HHS.
action: Final rule.

summary: This rule amends title 45 of
the Code of Federal Regulations by
adding a part 78 to provide definitions to
assist Federal and State courts to
implement section 5301 of Public Law
100-690, the Anti-Drug Abuse Act of
1988, 21 U.S.C. 8534, relating to the
denial of Federal benefits to convicted
drug traffickers and possessors. Among
other things, this rule establishes
definitions by which an individual may
have his or her denial of Federal

benefits waived under section 5301. The
Department suggests that this rule be
read in conjunction with the Department
of Justice Guidelines, Denial of Federal
Benefits for Certain Drug Offenders,
published in the Federal Register (55 FR
37424) on September 11,1990.

effective gate: This regulation is
effective July 29,1991.

FOR FURTHER INFORMATION CONTACT:
Dr. Frank Sullivan, Associate
Administrator for Policy Coordination,
Alcohol, Drug Abuse, and Mental Health
Administration, room 12CQg, Parklawn
Building, 5600 Fishers Lane, Rockville,
Maryland 20857; telephone number (301)
443-4111.

SUPPLEMENTARY INFORMATION: On
September 11,1990, the Assistant

Secretary for Health, with the approval
of the Secretary of Health and Human
Services, published in the Federal
Register (55 FR 37436), a Notice of
Proposed Rulemaking (NPRM) to add a
new part 78 to title 45 of the Code of
Federal Regulations. The rule proposed
definitions and procedures to assist
Federal and State courts in their
determination whether to deny Federal
benefits to persons convicted of drug
trafficking or drug possession. The
public comment period on the proposed
regulations closed on October 11,1990,
and comments were received from one
Federal agency. This document
considers those comments, makes minor
changes to the NPRM, and adopts a final
rule.

Response to Comments

The respondent’s principal comment
related to the Department’s definition of
“deemed to be rehabilitated” provided
in § 78.2(a). That term, in relevant part,
means "an individual has abstained
from the illicit use of a controlled
substance for the period of at least 180
days immediately prior to the date of
sentencing * * V* According to 21
U.S.C. 853a (a)(2) and (b)(2), certain
Federal benefits of drug traffickers and
drug possessors will not be denied if the
sentencing court determines that the
individuals are “deemed to be
rehabilitated.”

The respondent requests
modifications of the definition of
“deemed to be rehabilitated” so that it
can be applied consistently with the
related term “has otherwise been
rehabilitated” provided in 21 U.S.C.
853a(c)(B). Section 853a(c)(B) deals with
the suspension of the period of
ineligibility for Federal benefits, which
occurs following the court’s original
decision to deny such benefits, and
provides that the period of ineligibility
will, among other things, be suspended
if the individual “has otherwise been
rehabilitated.”

Respondent is concerned that a court
at a hearing for suspension of the period
of ineligibility may wish to apply the
definition of “deemed to be
rehabilitated” to the term “has
otherwise been rehabilitated,” but will
find itself unable to do so. This inability
would result because the proposed
definition of “deemed to be
rehabilitated” requires the court to find
that the individual was drug-free for 180
days prior to sentencing. Since the
determination whether to suspend the
period of ineligibility under section
853a(c)(B) occurs after sentencing, this
means that the definition of “deemed to
be rehabilitated” could not literally be
applied in that situation.
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While the Department recognizes the
reasonableness of having consistent
definitions for the court to follow for
these two closely related terms, it is
unable to make the change requested
because its authority to issue rules is
limited to sections 853a (a)(2) and (b)(2);
thus, it cannot explicitly extend its
definition to the term “has otherwise
been rehabilitated.” Nevertheless, we
believe a court may use the
Department’s definition of “deemed to
be rehabilitated” as guidance and
accomplish the same result, simply by
requiring that an individual be drug-free
for the 180 day period preceding the
date on which the court finds that he or
she had “otherwise been rehabilitated.”

This approach is consistent with the
Department of Justice Guidelines (55 FR
37434) which defines the term “has
otherwise been rehabilitated” to mean,
among other things, that an “individual
has abstained from the illegal use of a
controlled substance for a period of at
least 180 days * * The Department
of Justice Guidelines do not limit the 180
consecutive drug-free days to the date of
sentencing; rather the individual must
have abstained from drug use “for a
period of at least 180 days.” Thus, under
the Department of Justice Guidelines
and consistent with these regulations, a
court can apply the 180 day drug-free
period prior to the date of suspension of
ineligibility of Federal benefits, rather
than prior to sentencing.

The Department has also made some
minor corrections and changes in the
rule. In § 78.3(a), the reference to section
853a(a)(l) was changed to 853a(a)(2),
and in $ 78.3(a)(1), the reference to
§ 78.2(c) was changed to § 78.2(b). In
§ 78.3(b), the reference to section
853a(b)(l) was changed to 853a(b)(2).
The words “and including"” were also
added to § 78.2(a) to clarify that an
individual may be “deemed to be
rehabilitated” only if he or she were
drug-free for at least 180 days
immediately prior to and including the
date of sentencing. This clarifies that the
individual must be drug-free on the date
of sentencing as well as the period
preceding.

Regulatory Flexibility Act and Executive
Order 12291

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Secretary certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
and that therefore a regulatory
flexibility analysis need not be
prepared.

The Secretary has determined that
this rule does not meet the criteria for a
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major rule under Executive Order 12291
and therefore a regulatory impact
analysis is not required.

Paperwork Reduction Act of 1980

This notice of final rulemaking does
not contain any requirements that are
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1980,44
U.S.C. Chapter 35.

List of Subjects in 45 CFR Part 78
Drug abuse.

Accordingly, the Department of
Health and Human Services is adding 45
CFR part 78 as set forth below:

Dated: May 17,1991.
James O. Mason,
AssistantSecretaryfor Health.
Approved: June 12,1991.
Louis W. Sullivan,
Secretary.

PART 78—CONDITIONS FOR WAIVER
OF DENIAL OF FEDERAL BENEFITS

Sec.

78.1 Applicability.

78.2 Definitions.

78.3 Benefits not denied to rehabilitated

offenders.
Authority: Section 5301 of Pub. L 100-890,

the Anti-Drug Abuse Act of 1988,102 Stat.
4310, 21 U.S.C. 853a.

§78.1 Applicability.

This part is applicable to any decision
to deny Federal benefits, under
authority of 21 U.S.C. 8533, to an
individual convicted of a Federal or
State offense involving distribution or
possession of a controlled substance as
defined by the Controlled Substances
Act, 21 U.S.C. 802.

§78.2 Definitions.

For the purposes of denying Federal
benefits under 21 U.S.C. 853a:

(a) Deemed to be rehabilitated means
that an individual has abstained from
the illicit use of a controlled substance
for the period of at least 180 days
immediately prior to and including the
date of sentencing provided that such
abstinence is documented by the results
of periodic urine drug testing conducted
during that period; and provided further
that such drug testing is conducted using
an immunoassay test approved by the
Food and Drug Administration for
commercial distribution or, in the case
of a State offense, either using an
immunoassay test approved by the Food
and Drug Administration for commercial
distribution or pursuant to standards
approved by the State.

(b) Long-term treatmentprogram or
long-term drug treatmentprogram
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means any drug abuse treatment
program of 180 days or more where the
provider has been accredited by the
Joint Commission on Accreditation of
Health Organizations, the Commission
on Accreditation of Rehabilitation
Facilities, or the Council on
Accreditation of Services for Families
and Children, or licensed or otherwise
approved by the State to provide drug
abuse treatment.

§78.3 Benefits not denied to rehabilitated
offenders.

(a) No individual convicted of any
Federal or State offense involving the
distribution of controlled substances
shall be denied Federal benefits relating
to long-term drug treatment programs for
addiction under 21 U.S.C. 853a(a)(2) if:

(1) The individual declares himself or
herself to be an addict and submits to a
long-term treatment program for
addiction as defined by § 78.2(b),
provided that in the determination of the
sentencing court there is a reasonable
body of evidence to substantiate the
individual’s declaration that such
individual is an addict; or

(2) The individual is, in the
determination of the sentencing court,
deemed to be rehabilitated as defined
by § 78.2(a).

(b) No individual convicted of any
Federal or State offense involving the
possession of controlled substances
shall be denied any Federal benefit, or
otherwise subject to penalties and
conditions, under 21 U.S.C. 853a(b)(2) if:

(1) The individual declares himself or
herself to be an addict and submits to a
long-term treatment program for
addiction as defined by § 78.2(b),
provided that in the determination of the
sentencing court there is a reasonable
body of evidence to substantiate the
individual's declaration that such
individual is an addict; or

(2) The individual is, in the
determination of the sentencing court,
deemed to be rehabilitated as defined
by § 78.2(a).

[FR Doc. 91-15433 Filed 6-27-91; 8:45 am]
BILLING CODE 4160-20-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 90-485; RM-7433]

Radio Broadcasting Services; Bolivar
and Nixa, MO

agency: Federal Communications
Commission.
ACTION: Final rule.

Rules ¢rid Reégulatidns

summary: This document reallots
Channel 290C2 from Bolivar to Nixa,
Missouri, and modifies the construction
permit for Station KGBX-FM to specify
Nixa as the community of license for
Channel 290C2, in response to a petition
filed by Sunburst II, Inc. See 55 FR
46960, November 8,1990. The
coordinates for Channel 290C2 at Nixa
are 37-17-10 and 93-10-15. With this
action, this proceeding is terminated.

EFFECTIVE DATE: August 9,1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media

Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report

and Order, MM Docket No. 90-485,
adopted June 17,1991, and released June
25,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),

1919 M Street NW., Washington, DC.

The complete text of this decision may
also be purchased from the

Commission’s copy contractors,
Downtown Copy Center, 1714 21st

Street, NW., Washington DC 20036, (202)
452-1422.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 72.202(b), the Table of FM
Allotment under Missouri, is amended
by removing Channel 290C2, Bolivar,
and adding Channel 290C2, Nixa.
Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-15500 Filed 8-27-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 90-120; RM-7218]

Radio Broadcasting Services; Taos,
New Mexico

agency: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Taos Communications Corp.,
substitutes Channel 268C1 for Channel
268C2 at Taos, New Mexico, and
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modifies its license for station
KTAO(FM) to specify the higher
powered channel. See 55 FR 9930, March
16.1990. Channel 268C1 can be allotted
to Taos in compliance with the
Commission’s minimum distance
separation requirements at the
transmitter site specified in Station
KTAO(FM)’s outstanding construction
permit, at coordinates 36-14-48 and 105-
39-15. With this action, this proceeding
is terminated.

EFFECTIVE DATE: August 9,1991.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90-120,
adopted June 17,1991, and released June
25.1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street NW,, Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
Downtown Copy Center, (202) 452-1422,
1714 21st Street NW,, Washington, DC
20036,

Listof Subjects in 47 CFR part 73
Radio broadcasting.
PART 73—[AMENDED!

1. The authority citation for part 73
continues to read as follows:

Authority: 47 UJS.C 154,303.

§732202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by removing Channel 268C2
and adding Channel 26SC1 at Taos.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch Policy andRules
Division, MossMediaBureau.

(FR Doc. 91-15501 Filed 6-27-91; 8:45 am)
BILLING CODE 87t2-01-M

47 CFR Part 73
[MM Docket No.90-87; RM-7Q731

Radio Broadcasting Services;
Marathon and Stevens Point,
Wisconsin

agency: Federal Communications
Commission.

AcCTION: Final rule.

SUMMARY: This document substitutes
Channel 285C3 for Channel 285A,
reallots the channel from Stevens Point
to Marathon, Wisconsin, and modifies
the license for Station WMGU(FM) to
specify Marathon as the community of
license for Channel 285C3. This action is
taken in response to a petition filed by
Eagle of Wisconsin, Inc. See 55 FR 9149,
March 12,1990. The coordinates for
Channel 285C3 at Marathon are 44-49-
40 and 89-45-33. With this action, this
proceeding is terminated.

EFFECTIVE DATE: August9,1991.
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FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 99-87,
adopted June 17,1991, and released June
25,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street NW,, Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
Downtown Copy Center, 1714 21st Street
NW., Washington, DC 20036, (202) 452-
1422.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED!

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154,303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by removing Channel 285A,
Stevens Point and adding Channel
285C3, Marathon.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-15502 Filed 6-27-91; 8:45 am]
BILLING CODE
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Parts 271,272,273, and 278

[Amdt. No. 335]

Food Stamp Program: Miscellaneous
Provisions of the Mickey Leland
Memorial Domestic Hunger Relief Act
and food Stamp Certification Policy

agency: Food and Nutrition Service,
USDA.

action: Proposed rule.

summary: This action proposes to
amend Food Stamp Program regulations
as a result of certain provisions of the
Mickey Leland Memorial Domestic
Hunger Relief Act (Pub. L. 101-624, Title
XVII), the Omnibus Budget
Reconciliation Act of 1990 Pub. L, 101-
508), and additional certification policy
questions. The following proposals are
being made to implement Public Law
101-624: (1) Providing supplemental
security income (SSI) applicants or
recipients with the same information at
the social security office as social
security applicants or recipients receive,
(2) expanding the type of group homes
not considered institutions in Guam and
the Virgin Islands, (3) increasing the
minimum benefit for one- and two-
person households, and (4) clarifying the
method for State agencies to follow in
offering eligible households a deduction
for certain recurring medical expenses.
As a result of section 5040 of Public Law
101-508, references to a single
application for SSI and food stamps will
be removed. In addition to these
provisons, the Department is taking this
opportunity to propose changes which
were called to our attention through
policy questions or our experience. The
changes are: (1) Elderly or disabled
aliens with temporary status would be
eligible for food stamps, and (2) a
technical correction to clarify which
allowances received under the Job
Training Partnership Act would be

counted as income for food stamp
purposes.

dates: Comments on this proposed
rulemaking must be received on or
before July 29,1991 in order to be
assured of consideration.

ADDRESSES: Comments should be
submitted to Judith M. Seymour,
Supervisor, Certification Rulemaking
Section, Eligibility and Monitoring
Branch, Program Development Division,
Food Stamp Program, Food and
Nutrition Service, USDA, 3101 Park
Center Drive, Alexandria, Virginia 22302
or FAX (703) 756-4354. All written
comments will be open to public
inspection during regular business hours
(8:30 a.m. to 5 p.m. Monday through
Friday) in room 720 at the above
address.

FOR FURTHER INFORMATION CONTACT:
Ms. Seymour, at the above address or,
by telephone at (703) 756-3496.

SUPPLEMENTARY INFORMATION:
Classification
Executive Order 12291

This proposed rule has been reviewed
by the Assistant Secretary of Food and
Consumer Services under Executive
Order 12291 and has been classified as
not major because it does not meet any
of the three criteria identified under the
Executive Order. This action will not
have an annual effect on the economy of
$100 million or more, nor will it result in
major increases in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions.
Furthermore, it will not have significant
adverse effects on completion,
employment, investment; productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551 and is
subject to the provisions of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials. (7 CFR part
3015, subpartV and 48 FR 29112, June
24,1983.)

Federal Register*

Voir 50, No. 125

Friday. June 28, 1991

Regulatory Flexibility Act

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
through 612). Betty Jo Nelsen, the
Administrator of the Food and Nutrition
Service has certified that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Paperwork Reduction Act

This proposed rule does not contain
reporting or recordkeeping requirements
subject to approval by the Office of
Management and Budget (OMB).

Background

On November 28,1990, the President
signed Public Law 101-624, which
included the Mickey Leland Memorial
Domestic Hunger Relief Act. The new
law made a number of changes to food
stamp policy, some of which are
discussed in this proposed regulation. In
addition to the changes resulting from
Public Law 102-624, three other changes
to program regulations are being
proposed.

Inform All SSI1Households ofFood
Stamp Program at Social Security
Offices (7 CFR 273.2(k)(I)(i)(H) and
273.2fm))

Under current regulations at 7 CFR
273.2{k)(1)(ij, if all members of a
household receive SSI, then the
household may apply for food stamps at
the Social Security Administration
(SSA) office (social security office). If
only some household members receive
SSI, then the SSA office does not take a
food stamp application from the
household.

The processing requirements are
different for applicants or recipients of
social security benefits under title Il of
the Social Security Act (42 U.S.C. 401).
Under 7 CFR 273.2(1), an individual who
is applying for or receiving social
security benefits must be told about the
Food Stamp Program and also told that
a simple food stamp application form is
available at the social security office.

Section 1741 of Public Law 101-624
extended these requirements to all
persons applying for or receiving SSL
This is a straightforward change in the
law to make the program more
uniformly accessible to applicants for or
recipients of SSI.
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Accordingly, a new § 273.2(m) is
proposed to be added to extend the
same informational benefits to
individuals who are applying for or
receiving SSI as those who are applying
for or receiving social security already
receive. Also, 7 CFR 273.2(k)((i)(H) is
proposed to be amended to make a
conforming change to delete the
requirement that SSI applicants or
recipients be referred to the food stamp
office to find out about the program and
receive an application.

Expanding of Types of GroupHomes
Not Considered Institutions (7 CFR
271.2, 273.1fej(iii), and 278.1(f)

Under section 3(i) of the Food Stamp
Act 0of 1977 (7 U.S.C. 2021(i)), as
amended, persons who live in
institutions or boarding houses cannot
receive food stamps, unless certain
criteria are met. (These criteria are set
forth in section 3(i) of the Act and in the
definition of “Group living arrangement”
in 7 CFR 271.2 of the regulations.) As
relates to elderly, blind, and disabled
individuals, these criteria require that:
() The meals must be prepared and
served by a group living arrangement
facility to no more than sixteen
residents who are blind or disabled
recipients of benefits under title 1l (Old-
Age, Survivors, and Disability Insurance
Benefits—social security), or title XVI
(Supplemental Security Income for the
Aged, Blind, or Disabled) of the Social
Security Act (see definition of “eligible
foods” at 7 CFR 271.2), (2) the institution
must meet criteria defined under
regulations issued under section 1616(e)
of the Social Security Act (see definition
of “group living arrangement” at 7 CFR
271.2), and (3) individuals must meet
criteria designating them as disabled or
blind persons receiving social security
or SSI (see 7 CFR 273.1(e)(I)(iii)).

Guam and the Virgin Islands do not
have an SSI program. Instead, they have
Old Age Assistance, Aid to the
Permanently and Totally Disabled, and
Aid to the Blind—programs which SSI
replaced elsewhere. Because they have
no SSI program, blind and disabled
citizens who live in group homes in
Guam and the Virgin Islands are
considered residents of institutions and
therefore ineligible for the Food Stamp
Program.

Section 1712 of Public Law 101-624
amended sections 3(g) and 3(i) of the
Food Stamp Act (7 U.S.C. 2012(g) and (i))
to extend the same food stamp benefits
to blind and disabled residents of Guam
and the Virgin Islands as they would
receive in the 50 States and D.C. Thus,
they would no longer be considered
“residents of institutions” for food
stamp purposes, their residences Would

qualify to be considered group living
arrangements, and their meals would be
considered eligible food.

In order to implement this provision, 7
CFR 271.2, 273.1(e)(iii), and 278.1(f) are
proposed to be amended to: (1) Change
the definition of “eligible foods” to add
meals prepared and served under titles |
(Old Age Assistance), Il (Social
Security), X (Aid to the Blind), and XIV
(Aid to the Permanently and Totally
Disabled) of the Social Security Act, (2)
change the definition of group living
arrangements to include institutions in
Guam and the Virgin Islands, and (3)
clarify that residents of group living
arrangements which are certified under
standards determined by the Secretary
to be comparable to standards under the
Social Security Act are eligible for food
stamps.

Minimum Benefit (7 CFR 271.2 and
271.2)

Under section 8(a) of the Food Stamp
Act (7 U.S.C. 2017(a)) and 7 CFR
273.10(e)(2)(ii)(C), one- and two-person
households are entitled to a minimum
monthly food stamp allotment of $10.

Under section 1730 of Public Law 101-
624, section 8(a) of the Act was
amended to provide that the minimum
benefit be adjusted based on annual
changes in the Thrifty Food Plan (TFP)
rounded to the nearest $5. (The TFP is a
model food plan which households can
use to purchase a low-cost, nutritionally
adequate diet. Food stamp allotments
are based upon 103 percent of the TFP
for a particular month for a family of
four. The cost of the TFP is updated
each month based upon certain changes
in food costs determined by the Bureau
of Labor Statistics (BLS).)

In order to implement this provision,
the Department is proposing that future
adjustments in the minimum benefit be
made as follows:

(1) Each year, the percentage change
in the TFP from the preceding June to
the current June (prior to rounding) will
be calculated. For example, the June
1990 TFP (prior to rounding) was
$342.25, and the June 1989 TFP was
$324.55 for a percentage increase of 5.45
percent.

(2) This percentage change would be
multiplied by the previous “unrounded”
minimum benefit to obtain a new
unrounded minimum benefit. The new
unrounded minimum benefit would be
rounded to the nearest $5 in accordance
with the statute. The current minimum
benefit of $10 would be considered the
unrounded minimum benefit for the first
year. Thus, for the Current year, the
minimum benefit of $10 would be
multiplied by the percentage increase of
5.45 percent and a new unrounded
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minimum benefit of $10.55 would be
obtained. This unrounded minimum
benefit would be rounded to the nearest
$5, resulting in no change from the
current $10 minimum benefit. For fiscal
year 1992 (the fiscal year beginning
October 1,1991), the percentage
increase in the TFP from June 1990 to
June 1991 will be multiplied by the fiscal
year 1991 unrounded minimum benefit
of $10.55 to obtain a new unrounded
minimum benefit.

®3) Each year’s unrounded and
rounded minimum benefit numbers
would be announced in the same
manner as the other food stamp cost-of-
living adjustments. (Because of the
statutory rounding to the nearest $5, it
will take some time before the
unrounded minimum benefit will result
in an increase in the minimum benefit to
$15.)

Accordingly, 7 CFR 271.2 is proposed
to be amended to reflect a new
definition for minimum benefit. In
addition, 7 CFR 271.7 (b) and (d) and
273.10(e)(2) (ii)(C) and (vi)(B) and
273.18(g)(3) are being amended to make
conforming changes to remove
references to the $10 minimum benefit.

Verification ofRecurring Anticipated
Medical Expenses/Excess Medical
Deduction (7 CFR 273.10(d)(8) and
273,21(i)(1j)

Under current regulations at 7 CFR
273.2(f)(1), new applicants must have
certain information verified before they
are certified. Since medical expenses
which exceed $35 a month may be
deducted for household members who
are elderly or disabled as defined in 7
CFR 271.2, the information which must
be verified includes the amount of any
medical expenses deductible under 7
CFR 273.9(d)(3).

There are special rules for households
whose medical expenses change during
the certification period. For households
not on monthly reporting, 7 CFR
273.12(a)(l)(vi) provides that changes
greater than $25 in the total amount of
allowable medical expenses must be
reported. If the change is reported at
recertification, previously unreported
medical expenses and total recurring
medical expenses which have changed
by more than $25 must be verified prior
to recertification, and changes of $25 or
less must be verified only if they are
guestionable (7 CFR 273.2(f)(8)).

For monthly reporting/retrospective
budgeting households, the household
must choose one of two options under 7
CFR 273.21(i). It must: (1) Report all
allowable medical expenses each month
and verify expenses which have
changed or are questionable, or (2)
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report and verify only changes of more
than $25 in total allowable medical
expenses. If the household does not
verify its monthly allowable medical
expenses in accordance with whichever
option it has chosen, it will not receive
the medical deduction in accordance
with 7 CFR 273.21(j)(3)(iii) (C) and (D).
Thus, the regulations require some
monthly reporting households to report
and verify their medical expenses
monthly.

Section 1717 of Public Law 101-624
amended section 5(e) of the Food Stamp
Act (7 U.S.C. 2014(e)) to take into
account situations where certain
reasonably anticipated recurring
medical expenses are expected to
change. According to the language of the
statute, the method: (1) Must “rely on
reasonable estimates of the (household)
member’s expected medical expenses
for the certification period (including
changes that can be reasonably
anticipated based on available
information about the (household)
member’s medical condition, public or
private medical insurance coverage, and
the current verified medical expenses
incurred by the member)” and (2) must
“not require further reporting or
verification of a change in medical
expenses if’ that change had “been
anticipated for the certification period”.
Since section 1717 reflects current
policy, food stamp regulations do not
need to be revised.

Prerelease/Single-Application
Requirement (7 CFR 273J2(c){l),
273.2(1)(3)(i), and273,2(k)(N(i¢{DjJ

Section 11006 of the Anti-Drug Abuse
Act of 1986 (Pub. L. 99-570, enacted
October 27,1986), allows individuals in
institutions applying for SSI and food
stamp benefits to complete a single
application for SSI and food stamps
before they are released from the
institution. On January 30,1989, the
Department published final regulations
at 54 FR 4249 concerning this provision.
At that time, the Social Security
Administration (SSA) accepted SSI
applications from individuals not yet
discharged from an institution under
their Prerelease Program for the
Institutionalized. However, there were
no similar procedures in Food Stamp
Program regulations for processing food
stamp applications for residents of
public institutions prior to their release
from the institution. Consequently,
residents of institutions had to wait until
they were released before they could
apply for food stamp benefits.

As a result of the Anti-Drug Abuse
Act 0f 1988, SSA and FNS began
development of a single combined
application form which would be

accepted at the institution under SSA's
Prerelease Program for the
Institutionalized. The combined
application form would be forwarded by
SSA to the food stamp office. Since
development of the single application
has still not been completed. State
agencies have not been required to
implement the single application
provision. Instead, current food stamp
regulations at 7 CFR 273.1(e)(2) specify
that certain residents of public
institutions are permitted to apply for
food stamps at the same time as they
apply for SSI.

On November 5,1990, section 5040 of
the Social Security Act was amended by
Public Law 101-508, the Omnibus Budget
Reconciliation Act of 1990, to provide
that, instead of a single joint application
form, the Secretaries of the Departments
of Health and Human Services and
Agriculture would be required to
establish procedures under which an
individual could apply for food stamps
at the same time he/she applies for SSI.
Since this is the procedure currently
being followed, no substantive change in
food stamp regulations is necessary.
However, in order to clarify that a single
application is no longer required, the
regulations are proposed to be amended
to remove references to a single
application.

Accordingly, 7 CFR 273.2(c)(1),
273.2{i)(3)(i), and 273.2(k)(I)(i)(D) are
proposed to be amended to clarify that
there will not be a separate joint
application form for food stamps and
SSl.

Elderly/Disabled Aliens With
Temporary Status (7 CFR 273A(a)(12))

Section 6(f) of the Food Stamp Act (7
U.S.C. 2015(f)) provides that in order to
be eligible for food stamp assistance,
applicants must be residents of the U.S.
and either U.S. citizens or certain types
of aliens. The immigration Reform and
Control Act of 1986 (IRCA), Public Law
99-603, dated November 6,1986 (8 U.S.C.
1255c), established a number of new
categories of legal aliens, some of which
were eligible to participate in the Food
Stamp Program. Current regulations at 7
CFR 273.4(a)(2)—11) specify the types of
aliens which are eligible for food stamps
and set forth the circumstances under
which aliens admitted to the U.S. as a
result of the Immigration and
Nationality Act (INA) can receive food
stamps. Under 7 CFR 273.4(a), aliens
lawfully admitted for permanent
residence pursuant to section 245A of
the INA must be aged, blind, or disabled
(as defined in section 1614(a)(1) of the
Social Security Act) and they must meet
one of two criteria established by the
Department in order to be eligible to
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receive food stamps. These are that they
must be either: (1) Lawfully admitted for
permanent residence, or (2) have
received their lawful temporary resident
status at least five years prior to
applying for food stamps and they must
have subsequently gained lawful
permanent resident status pursuant to
section 245A(bXI) of the INA. Thus,
under the Department’s interpretation at
7 CFR 273.4(a), aged, blind, or disabled
aliens who were originally admitted for
temporary residence must wait five
years prior to receiving food stamps,
while aged, blind, or disabled aliens
who were originally admitted for
permanent residence were entitled to
receive food stamps immediately.

The five-year ban on receiving food
stamps related to a general provision
under section 201(h) of IRCA that there
would be a five-year ban on the
participation of lawful temporary
residents in certain federal assistance
programs, one of which was the Food
Stamp Program. However, section
245A(h) of IRCA specified that there
would be two exceptions to this general
ban. The first exception was Cuban and
Haitian entrants (as defined in
paragraph (1) or (2)(A) of section 501(c)
of Pub. L. 96-422), and the second
exception was for aged, blind, or
disabled individuals (as defined in
section 1614(a)(1) of the Social Security
Act).

Since Cuban and Haitian entrants
were already eligible to participate in
the Food Stamp Program, the eligibility
of Cubans and Haitians was not
affected by the IRCA.

With regard to the second exception,
the Department’s original interpretation
was set forth at 52 FR 20055, dated May
29,1987. That is, in accordance with
section 6(f) of the Food Stamp Act, these
aged, blind or disabled aliens must be
in permanent resident status in order to
receive food stamps. However, a
guestion was raised about the
Department’s interpretation, causing the
Department to reconsider its original
interpretation. The Department now
believes that the exception set forth in
IRCA was meant to apply to aged, blind
or disabled individuals regardless of
whether they were admitted for
permanent residence or for temporary
residence. The Department implemented
this new interpretation in Indexed
Policy Memo 3-90-25 dated August 22,
1990. It is also proposing that the
regulations be revised to reflect this new
interpretation. In accordance with
current rules at 7 CFR 273.17, up to 12
months of restored benefits should be
given upon request to any aged, blind, or
disabled person who was denied
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benefits because he or she was admitted
for temporary residence under section
245A of the INA.

Accordingly, 7 CFR 273.4(a)(8) is
proposed to be amended to broaden the
categories of aged, blind, or disabled
aliens who may receive food stamps.

Technical Correction Concerning
Certain Allowances Under the Job
Training Partnership Act JTPA) (7 CFR
273.9(b)(9(iii) and273.9(c))

Under 7 CFR 273.9(b), certain income
and training allowances are considered
to be earned income for food stamp
purposes. As a result, this income must
be counted toward a household’s food
stamp gross income, although under 7
CFR 273.9(d)(2), a deduction for 20
percent of gross earned income can be
taken in calculating net income. Under 7
CFR 273.9(b)(I)(iii), allowances received
through programs authorized by the
JTPA would not be considered earned
income. This is an oversight in the
regulations, which arose because of a
change in the JTPA which was never
incorporated into the food stamp
regulations (see 54 FR 12169, dated
March 24,1989).

The salient history is that income
allowances, earnings, and payments to
individuals participating in job training
programs under the JTPA were
originally excluded from consideration
as income by the JTPA (Pub. L. 97-300,
96 Stat 22, October 13,1981). That law
was amended by section 1509(c) of the
Food Security Act of 1985 (Pub. L. 99-198,
December 23,1985) to include most
JTPA payments or allowances as food
stamp income (except for earnings to
individuals under age 19 participating in
training programs under section 204(5)
of Pub. L. 97-300).

Accordingly, 7 CFR 273.9(b)(I)(iii) and
273.9(c) are being amended to insure
that most JTPA allowances are counted
as income and that JTPA allowances
under section 204(5) of the JTPA will be
excluded.

List of Subjects
7 CFR Part 271

Administrative practice and
procedures, Food stamps, Grant
program-social programs.

7 CFR Part272

Alaska, Civil rights, Food stamps,
Grant programs-social programs,
Reporting and recordkeeping
requirements.

7 CFR Part 273

Administrative practice and
procedure, Aliens, Claims, Food stamps,
Fraud, Grant programs-social programs,

Penalties, Reporting and recordkeeping
requirements, Social Security, Students.

7 CFR Part 278

Administrative practice and
procedure, Food stamps, Groceries-
retail, Groceries, general line-
wholesaler, Penalties.

Accordingly, 7 CFR parts 271, 272, 273,
and 278 are proposed to be amended as
follows:

1. The authority citation for parts 271,
272, 273, and 278 continues to read as
follows:

Authority: 7 U.S.C. 2011-2031.

PART 271—GENERAL INFORMATION
AND DEFINITIONS

§271.2 [Amended]

2.1n 82712,

a. In the definition of “Eligible foods,”
paragraph (5) is amended by adding the
words “Title 1,” before the words “title
I, and by adding the words “, Title X,
Title X1V,” after the words “title 11”;

b. In the definition for “Group living
arrangement,” the first sentence is
amended by adding the words “or under
standards determined by the Secretary
to be comparable to standards
implemented by appropriate State
agencies under section 1616(e) of the
Social Security Act” at the end of the
sentence before the period and the
second sentence is amended by adding
the words ‘Title I,” before the words
"title 11" and by adding the words *,
Title X, Title X1V,” after the words “title
U”; and

¢. A new definition for “Minimum
benefit” is added.

The addition reads as follows:

8§271.2 Definitions.
* * * * *

Minimum benefit means the minimum
monthly amount of food stamps that
one- and two-person households
receive. The amount of the minimum
benefit will be reviewed annually and
adjusted to the nearest $5 each October
1 based upon the percentage change in
the Thrifty Food Plan for the twelve
Lnont*h pe’[iod *endipg the preceding June.

§271.7 [Amended]

3.In §271.7,

a. Paragraph (b) is amended by
removing the words “a minimum benefit
of $10” in the last sentence and adding
the words “the minimum benefit” in
their place;

b. Paragraph (d)(l)(ii) is amended by
removing the words “a minimum benefit
of $10” in the third sentence and adding
the words “the minimum benefit” in
their place;
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c. Paragraph (d)(2)(i) is amended by
removing the words “a $10 minimum
benefit level’ in the second sentence and
adding the words “the minimum benefit”
in their place; and

d. Paragraph (d)(3) is amended by
removing the words “$10 shall receive a
minimum benefit of $10” in the second
sentence and adding the words “the
minimum benefit shall receive the
minimum benefit” in their place.

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

§273.1 [Amended]

4. In §273.1, paragraph (e)(I)(iii) is
amended by adding the words ‘Title 1,”
before the words “title 11" and by adding
the words “, title X, Title XIV,” after the
words “title 11”;

5.1n §273.2,

a. In paragraph (i)(3)(i) the second
sentence is amended by adding the
words “food stamp” before
"applicaiton”;

b. In paragraph (k)(I)(i)(D) the second
sentence is removed;

c. In paragraph (k)(1)(i)(H) the first
sentence is revised; and

d. Paragraph (m) is added.

The revision and addition read as
follows:

§273.2 Application processing.
* % * * *

(k) SSlhouseholds. * * *

(1) Initial application and eligibility
determination. * * *

(i) * k%

(H) The SSA shall refer non-SSI
households to the correct food stamp
office.* * *
* * * * *

(m) Households where not all
members are applying for or receiving
SSI. An applicant for or recipient of SSI
shall be informed at the SSA office of
the availability of benefits under the
Food Stamp Program and the
availability of a food stamp application
at the SSA office. The SSA office is not
required to accept applications or to
conduct interviews for SSI applicants or
recipients who are not members of
households in which all are SSI
applicants or recipients unless the State
agency has chosen to outstation
eligibility workers at the SSA office. In
this case, processing shall be in
accordance with 8273.2(k)(I)(ii).

§273.4 [Amended]

6. In §273.4, paragraph (a)(8) is
amended by adding the words
“temporary or” after the word “for” and
before the word “permanent”.

7.1In §273.9:
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a. Paragraph (b)(1)(iii) is amended by
removing the words “, except for
allowance received through programs
authorized by the Job Training
Partnership Act’; and

b. Paragraph (c){15) is added to read
as follows:

§273.9 Income and deductions.

(c) Income exclusions. * * *

(15) Earnings to individuals who are
participating in on-the-job training
programs under section 204(5), title Il, of
the Job Training Partnership Act (Pub. L.
97-300), provided that these individuals
are under age 19 and are under the
parental control of another adult
member of the household.

8. In § 273.10,

a. Paragraph (e)(2)(ii)(C) is amended
by removing the words “of $10*“ and
adding the words, “equal to the
minimum benefit” in their place;

b. Paragraph (e)(2)(vi)(B) is revised,;

c. Paragraph (e)(2)(vi)(D) is amended
by removing the words “a $10” and
replacing them with the word *“the”;

The revision reads as follows:

§273.10 Determining household eligibility

and benefit levels.
* * * * *

(e) Calculating net income and benefit
levels—* * *

(2) * k* %

(Vl) * * %

(B) Exceptas provided in paragraphs
(a)(1), (e)(2)(ii)(B), and (e)(2)(vi)(C) of
this section, one- and two-person
households shall be provided with at

least the minimum benefit.
* * * * *

§273.18 (Amended]

9. In 8§ 273.16, paragraph (g)(4) is
amended by removing the words “a $10
minimum benefit level” and adding the
words “the minimum benefit” in their
place.

PART 278—PARTICIPATION OF
RETAIL FOOD STORES, WHOLESALE
FOOD CONCERNS AND INSURED
FINANCIAL INSTITUTIONS

§278.1 (Amended]

10. In § 278.1, the second sentence of
paragraph (f) is amended by adding the
words “or under standards determined
by the Secretary to be comparable to
standards implemented by appropriate
State agencies under section 1616(e) of
the Social Security Act” at the end of
the sentence, before the period.

Dated: June 24.1991.
Betty Jo Nelsen,
Administrator.
[FR Doc. 91-15469 Filed 6-27-91; 8:45 amj
BILLING CODE 3410-30-M

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

National Highway Traffic Safety
Administration

23 CFR Parts 1200,1204, and 1205
[Docket No. 81-12, Notice 7]

RIN 2127-AD55

Uniform Procedures for State Highway
Safety Programs

agency: Federal Highway
Administration (FHWA) and National
Highway Traffic Safety Administration
(NHTSA), Department of
Transportation.

action: Notice of proposed rulemaking.

summary: This notice proposes the
establishment of uniform procedures
governing approval, implementation,
and management of State highway
safety programs. It would implement the
Department's rule concerning the
administration of grants with State and
local governments as it applies to
highway safety programs, update and
codify existing procedures, and delete
obsolete provisions.

dates: Comments must be received on
or before August 12,1991. The proposed
rule would be effective for fiscal year
1992 highway safety programs.
ADDRESSES: Comments must identify the
docket and notice numbers set forth
above and be submitted (preferably in
10 copies) to the Docket Section,
National Highway Traffic Safety
Administration, Room 5109,400 Seventh
Street SW., Washington, DC 20590.
Hand-delivered copies should be taken
to room 5111. The Docket is open from
9:30 a.m. to 4 p.m. Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:

In NHTSA, Brian McLaughlin, Regional
Coordinator, NHTSA, 202-366-2121. In
FHWA, Thomas A. Hall, Chief, Safety
Management Division, Federal Highway
Administration, 2Q2-366-2171.
SUPPLEMENTARY INFORMATION:

Background

On September 9,1966, the Highway
Safety Act of 1966 (23 U.S.C. 401 et seq.)
was enacted into law. Section 402 of the
Act establishes a formula grant program
to improve highway safety in the States.
As a condition of the grant, the States
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must meet certain requirements. Section
402(a) of the Act requires each State to
have a highway safety program
approved by the Secretary of
Transportation, which is designed to
reduce traffic accidents and the deaths,
injuries, and property damage resulting
from those accidents. Section 402(b) of
the Act sets forth the minimum
requirements with which the State’s
highway safety program must comply.
For example, the Secretary may not
approve a program unless it provides
that the Governor of the State is
responsible for its administration,
through a State highway safety agency
which has adequate powers and is
suitably equipped and organized to
carry out the program to the satisfaction
of the Secretary. Additionally, the
program must authorize political
subdivisions of the State to carry out
local highway safety programs and
provide a certain minimum level of
funding for these local programs each
fiscal year. The enforcement of these
and other requirements is entrusted to
the Secretary.

The Secretary's authority under
section 402 of the Act has been
delegated to the Administrators of the
National Highway Traffic Safety
Administration and the Federal
Highway Administration (“the
agencies”) for highway safety programs
within their respective jurisdictions. In
carrying out their delegated duties, the
agencies have, over time, issued
regulations, order, program manuals,
and guidance memoranda implementing
the requirements of section 402 and
establishing procedures for the
administration of State highway safety
programs. The issuance of guidance
materials has continued as the concept
of the State highway safety program has
evolved, with the result that guidance or
procedures governing the section 402
program appear in a variety of different
documents, many of which are now
obsolete. The continuing presence of
potentially conflicting guidance has led
to confusion among some States as to
current procedures.

On March It, 1988, Federal grant-
making agencies issued a common rule
requiring consistency and uniformity
among Federal agencies in the
administration of grants and cooperative
agreements to State, local, and Federally
recognized Indian tribal governments.
The Department of Transportation’s
codification of that rule, with specific,
exceptions applicable to its programs
(49 CFR part 18, “the Common Rule"),
became effective, in part on March 12,
1988, and in full on October 1,1988.
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The Common Rule directed some
fundamental changes in the
administration of grants and cooperative
agreements with State, local, and Indian
tribal governments. Embodying the
principles of federalism, it provided that
in the areas of financial management,
equipment, procurement, and
administration of subgrants, States
would expend and account for grant
funds in accordance with their own laws
and procedures. On July 14,1988, a
Departmental Order directed each of the
modal administrations to implement the
Common Rule, as it applies to agency
grant programs (DOT Order 4600.9C).

The agencies appointed a task force to
explore options for achieving greater
regional uniformity in the procedural
implementation of the program. The task
force also considered the effects of the
Common Rule on the agencies’ then
current program management
procedures and determined that some
changes in those procedures would be
necessary. The task force recommended
that uniform procedures for the
approval, procedural implementation;,
and administration of the section 402
program, consistent with both section
402 of the Act and the provisions of the
Common Rule, be codified in a rule and
that inconsistent or obsolete materials
be rescinded.

Proposal
A. General

Hie agencies propose t©adopt, in a
rule, uniform procedures governing State
highway safety programs. The rule
would include procedures for the
submission, content, and approval of the
State highway safety plan ("the HSP”)
(the document in which the State
describes its proposed highway safety
program and applies for Federal funds),
and general requirements for
implementation of the program. All
duplicative, inconsistent, or obsolete
guidance would no longer have effect.
To that end, the agencies propose
simultaneously to delete supplements A
through | to 23 CFR 1204.4, which
contain inconsistent and outdated
information. The guidance contained in
these supplements would be superceded
by the applicable provisions of the
proposed rule. The rescinding of
inconsistent or outdated agency orders,
program manuals, and other materials
would be accomplished separately by
notice or memorandum following the
publication of a final rule.

it should be noted that while this
Notice would also amend 23 CFR part
1205, Highway Safety Programs;
Determinations of Effectiveness, it
would not delete or amend the following

sections of the Code of Federal
Regulations; 23 CFR part 1206, Rules of
Procedure for Invoking Sanctions Under
the Highway Safety Act of 1966; 28 CFR
part 1208, National Minimum Drinking
Age; 23 CFR part 1230, Highway Safety
Program Standards—Applicability to
Federally Administered Areas; 23 CFR
part 1250, Political Subdivision
Participation in State Highway Safety
Programs; 23 CFR part 1251, State
Highway Safety Agency and 23 CFR
part 1252, State Matching of Planning
and Administration Costs.

In accordance with the Department’s
July 14,1968 Order, the agencies also
propose to implement formally the
provisions of the Common Rule, as it
applies to the administration of the
section 402 program. The proposed
implementation would clarify the
application of some of its sections to the
unigue requirements of the section 402
program, white leaving essentially
unchanged the Common Rule’s
requirements.

The proposed action would combine
or reference, in title 23, chapter Il of the
Code of Federal Regulations, the major
requirements which apply to State
highways safety programs. While a
significant goal of this proposal action is
to achieve uniformity in the procedural
implementation of the section 402
program, it does not impose procedures
which vary significantly from those
which are currently being followed by
the States and the agencies’field offices.
Interested parties are encouraged to
submit comments on any aspect of this
proposed action. States are especially
encouraged to comment on those
portions that would implement the
Federalism provisions of the Common
Rule.

B. Highlighted Provisions

Three-year HSP. Current procedures
involve the submission ofan annual
HSP. As a result of the favorable
response to NHTSA'’s pilot program
testing a 3-year HSP, the proposed rule
would authorize the submission of a 3-
year HSP by any State, with advance
notice to the approving official in each
agency. The preparation and program
approval of a 3-year HSP would assist
both the States and the approving
officials in long-range highway safety
planning efforts. Administrative
requirements for a 3-year HSP would
continue to be imposed on a fiscal year
basis. The obligation of funds would
remain an annual requirement because
funds for the section 402 program are
appropriated by Congress on a fiscal
year basis. Similarly, liquidation of
obligations would occur annually, as
provided by the Common Rule. The
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annual reporting requirement would be
retained for a 3-year HSP to assist the
planning process ingenera!, to provide
timely notice of problems or concerns
meriting further attention in the HSP,
and because the scope and complexity
of a single report covering a 3-year
period would place undue strain on
State resources.

Agency Decisions. Review and
approval of the HSP, authorization of
changes, and time-extensions for an
HSP, which appear in §81200.11,
1200,13, and 1200.31, respectively, are
currently delegated to the Regional
Administrators of both agencies. For
FHWA, the authority has been
redelegated to the FHWA Division
Administrator in each state. This
proposal refers to NHTSA Regional
Administrators and FHWA Division
Administrators as "approving officials”.

NHTSA Appeals. A new provision is
proposed which allows appeals of all
important decisions by a NHTSA
approving official in these and other
sections of the proposed rule. The
appeal would be to the Deputy
Administrator of NHTSA.

Obligation of Federal Funds* In the
past, States have expressed concern that
delays in the appropriation process at
the start of a fiscal year might result in a
concomitant delay in authorization to
incur expenses under a new HSP.
Because the Agencies possess contract
authority with respect to authorized
section 402 funds, the continuity of the
program is unaffected by appropriation
delays. Agency obligation procedures
would be clarified to alleviate this
concern.

Changes. Section 1200.13 lists
requirements imposed by the Common
Rule under which permission must be
sought for budget or programmatic
changes. These requirements have been
listed in terms which clarify their
application to the section 402 program.
Requirements which appear in the
Common Rule but are irrelevant to the
program are not included. The
submission of the identified
standardized forms for both changes
requiring prior approval and those
which do not require approval is
necessary so that Federal accounting
records may be adjusted to accurately
reflect the status of funds.

Equipment. The proposed rule’s
requirements covering items identified
in the Common Rule as "equipment" and
"supplies" are identical in effect to the
requirements of the Common Rule.
However, the terms "major equipment”
and ‘“*non-major equipment" would be
substituted for the Common Rule’s terms
“equipment” and "supplies.”
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respectively, because the former terms
more closely convey the terminology
used in the section 402 program. This
purely semantic distinction is made in
recognition of the fact that many items
common to the section 402 program that
would be treated by the Common Rule
as supplies (e.g., breathalizers, radar
detectors) are not usually characterized
by State program officials as supplies,
but rather as types of equipment. These
program officials are generally not the
officials responsible for overall property
control in the State, and they sometimes
characterize property items in a manner
which is inconsistent with the State
categories. This has led to some
confusion concerning the proper
implementation of the Common Rule for
the Section 402 program. Moreover, the
Common Rule’s requirement concerning
disposition of supplies speaks only to “a
residual inventory of unused supplies,”
leaving unaddressed the disposition of
used non-expendable personal property,
also falling within its definition of
supplies. As a practical matter, unused
supplies requiring disposition are not a
prominent feature of the section 402
program (because of the program’s
continuing nature), but used items are
commonplace and require guidance
concerning disposition. The proposed
rule would address these concerns by
identifying two types of tangible
personal property: Major Equipment and
Non-Major Equipment. The definition of
major equipment would be identical in
effect to the definition of equipment in
the Common Rule. A State could elect,
in writing, to use its own definition of
major equipment under the conditions
stated in the proposed rule, which
mirror the provisions governing
equipment in the Common Rule. The
management and disposition of major
equipment would be in accordance with
State laws and procedures, as provided
by the Common Rule. Under major
equipment, the proposed rule also
restates the Common Rule’s procedures
covering the right of the Government to
transfer title and those covering
Federally furnished property. Non-major
equipment would be defined as all
tangible personal property not meeting
the definition of major equipment,
including supplies. This definition is
equivalent to the definition of supplies
in the Common Rule. Under the
proposed rule, States would manage and
dispose of all non-major equipment in
accordance with State laws and
procedures, except as otherwise
provided by the Common Rule. All
equipment, major and non-major, would
be required to be used for the originally
authorized grant purposes for as long as

the program need exists. Previous
Inspector General audit reports have
cited instances where grant-acquired
property has been inadequately tracked
or diverted to uses other than those
authorized under the agency’s statutory
grant authority. Notable examples
include a 1988 report citing twelve
vehicles, one airplane, and various
ancillary equipment with a total value of
approximately $80,000, a 1989 report
citing unspecified nonexpendable
personal property purchased by a State
office of highway safety with Federal
funds, “but not used by that office,” and
a 1990 report citing a printer, a
specialized radio, video equipment, and
ten other items with a total value in
excess of $15,000. Responding to the
criticisms contained in these reports, the
proposed rule would make it clear that
diverting section 402 grant-acquired
property away from highway safety
related activities while a need still
exists is not permissible. This is
consistent with the large body of
Federal grant law requiring that
grantees use grant funds only for
authorized grant purposes and only in
accordance with the terms and
conditions of the grant. The restriction
on use would have no effect on the
State’s management of grant-acquired
property or on their disposition of such
property after the program need is
fulfilled.

Program Income. The Common Rule
provides that program income shall
ordinarily be deducted from total
allowable costs to determine net
allowable costs, but provides for the use
of identified alternative methods by
regulation. Since the section 402
program is a formula grant program, a
State is entitled to the full amount of its
apportioned funds, with rare exceptions.
Hence, use of the deduction method to
reduce claimed costs would not result in
a credit to the Government, as the
State’s entitlement to these funds would
remain unaffected. The ultimate effect of
using the deduction method in the
section 402 program would be to add the
full amount of reduced costs back into
the program for the State’s use. This
result is equivalent to the one which
would be achieved under the addition
method identified in the Common Rule.
For this reason, the agencies have
proposed the addition method as the
standard method for treatment of
program income and, as provided by the
Common Rule, the option to use the cost
sharing or matching method only with
the prior approval of the approving
official.

Closeout. In accordance with the grant
rule, the agencies propose that the
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evaluation report be submitted within 90
days after the end of each fiscal year,
include to closeout. Prior practices
allowed the report to be submitted in
June. The requirement to submit
statistical evidence of recent trends in
fatal, injury, and property damage
crashes would be deleted in order to
decrease the burden to the States, in
view of the shortened timeframe. The
requirement that States provide recent
statistical trend data in the HSP as part
of their problem identification would
remain, however.

Disposition of Unexpended Balances.
States have been required to identify the
amount of unexpended funds remaining
at the end of each fiscal year by
program area. In addition, the use of
MHTSA funds during the following
fiscal year, after reprogramming, has
been limited to program areas which
existed in the HSP from which the funds
were reprogrammed. The requirement to
make such scope determinations in the
course of reprogramming funds has
limited the States’ flexibility to direct
resources to the most critical problem
areas and is being eliminated. The
proposed rule would retain the
requirement that States identify by
program area, on a one-time basis at the
end of each fiscal year, ail unexpended
balances. However, the requirement to
restrict the use of NHTSA funds in the
subsequent fiscal year would be deleted.

Section 1205.4 Amendments. Proposed
revisions to § 1205.4 would not affect
existing procedures. The deleted
provisions would be reorganized ana
appear instead as requirements in the
sections of proposed part 1200
concerning submission and approval of
the HSP and the Annual Evaluation
Report.

Impact Analyses
A. Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Ordei
12612, and it has been determined that
the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism assessment.

Highway safety is a national concern,
and for this reason, Congress directed
the Secretary of Transportation to
ensure the implementation of effective
State highway safety programs. In this
proposed rule, we increase the
flexibility of the States by implementing
the procedures of a common rule for the
administration of grants to State and
local governments which has as its basis
the principles of federalism. That rule
recognizes that States possess unique
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constitutional authority, resources, and
competence to administer national grant
programs, and provides for the
application of State laws and
procedures to many aspects of grant
administration.

B. Economic impacts

The agencies have analyzed the effect
of this proposed action and determined
that itis not “major” within the meaning
of Executive Order 12291 or
“significant” within the meaning of
Department of Transportation regulatory
policies and procedures. The rulemaking
will not affect the level of funding
available in the highway safety
program, or otherwise have a significant
economic impact, so that neither a
Regulatory Impact Analysis nor a full
Regulatory Evaluation is required.

C. Impacts cmSmall Entities

In compliance with the Regulatory
Flexibility Act, die agencies have
evaluated the effects of this proposed
action on small entities. Based on the
evaluation, we certify that this action
will not have a significant economic
impact on a substantial number of small
entities. States wifi be the recipients of
any funds awarded raider die regualtion
and, accordingly, the preparation of a
Regulatory Flexibility Analysis is
unnecessary.

D. Environmental Impacts

The agencies have analyzed this
proposed action for the purpose of
compliance with the National
Environmental Policy Act and have
determined that it will not have a
significant effect on the human
environment.

E Paperwork Reduction Act

The requirement relating to this
proposal, that each State must submit a
Highway Safety Plan and related forms
to receive section 402 grant funds, is
considered to be an information
collection requirement, as that term is
defined by the Office of Management
and Budget (OMB) in 5 CFR part 1320.
Accordingly, this information collection
requirement has been submitted to and
approved by OMB, pursuant to the
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501, et seq.) The
requirement has been approved through
April 30,1992; OMB No. 2127-6003.

F. Comments to the Docket

The agencies are providing a 45-day
comment period for interested parties to
present data, views, and argumentson
the proposed action. The agencies invite
comments on the issues raised in this
notice and any other issues commenters

believe are relevant to this action. All
comments must not exceed 15 pages in
length (49 CFR 553.21). This limitation is
intended to encourage commenters to
detail their primary arguments in a
concise fashion. Necessary attachments
may he appended to these submissions
without regard to the 15-page limit.

All comments received before the
close ofbusiness on the comment
closing date indicated above for the
proposal will be considered, and will 'be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. Comments
received too late for consideration in
regard to the final rule, if one is issued,
will be considered as suggestions for
further rulemaking action. The agencies
will continue to file relevant information
in the docket as It becomes available
after the dosing date, and it is
recommended that interested persons
continue to examine the docket for new
material

Those persons desiring to be notified
of receipt of their comments by the
docket should enclose a self-addressed,
stamped postcard in the envelope with
their comments. Upon receipt of the
comments, the docket supervisor will
return the postcard by mail.

List of Subjects in 23 CFR Parts 1200,
1204, and 1205

Grant programs—transportation,
Highway safety.

For the reasons set out in the
preamble, title 23, chapter Il of the Code
of Federal Regulationsis proposed to be
amended as set forth below.

1. The heading for subchapter A is
added to read as follows;

SUBCHAPTER A—PROCEDURES FOR
STATE HIGHWAY SAFETY PROGRAMS

2. In subchapter A, part 1200 is added
to read as follows;

PART 1200—UNIFORM PROCEDURES
FOR STATE HIGHWAY SAFETY
PROGRAMS

Subpart A—General

Sec.

1200.1 Purpose.
1200.2 Applicability.
1200.3 Definitions.

Subpart B—The Highway Safety Plan

1200.10 Preparation and submission.

1200.11 Review and approval.

1200.12 Apportionment and obligation of
Federal funds.

1200.13 Changes.
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Subpart C—Implementation and
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1200.20
1200.21
120022
1200.23
1200.24
1200.25
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Equipment.

Voudhers and project agreemp ts.
Program income.

Compliance.

NHTSA appeals.

Subpart D—Closeout

120020 Expiration of the HSP.

1200.31 Extension of the HSP.

1200.32 Final voucher and project reports.

1200.33 Annual evaluation report

1200.34 Disposition of unexpended

balances.

1200.35 Post-grant adjustments.

1200.30 Continuing requirements.
Authority; 23 U.SXJ. 402; delegations of

authority at 49 CFR 1.48 and 150.

Subpart A—General

§1200.1 Purpose.

This part establishes the requirements
governing submission and approval of
State Highway Safety Plans and
prescribes uniform procedures for the
implementation and management of
State highway safely programs.

§1200.2 Applicability.

The provisions of this part apply to
States conducting highway safety
programs in accordance with 23 U.S.C.
402, beginning with Highway Safety
Plans submitted for Fiscal Year 1992.

§1200.3 Definitions.

As used in this subchapter—

Annual Evaluation Report means the
report submitted each year by each
State which describes the
accomplishments of its highway safety
program for the preceding fiscal year.

Approving Official means a Regional
Administrator of the National Highway
Traffic Safety Administration for issues
concerning NHTSA funds or program
areas and a Division Administrator of
the Federal Highway Administration for
issues concerning FHWA funds for
program areas.

Carry-forward Funds means those
funds which a State has obligated but
not expended in the fiscal year in which
they were apportioned, that are being
reprogrammed to complete ongoing
activities.

Contract authority means the
statutory language which authorizes the
agencies to eater into an obligation
without the need for a prior
appropriation or further authorization
from Congress. When exercised,
contract authority creates a binding
obligation on the United States for
which Congress must make subsequent
appropriations in order to liquidate the
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obligations incurred pursuant to this
authority.

Contractor means the recipient of a
contract or subcontract under the HSP.

FHWA means the Federal Highway
Administration.

Fiscal year means the Federal fiscal
year, consisting of twelve months
beginning each October 1 and ending
the following September 30.

Governor means the Governor of any
of the fifty States, Puerto Rico, the
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands, the Mayor of the
District of Columbia, or, for the
application of this part to Indians as
provided in 23 U.S.C. 402(i), the
Secretary of the Interior.

Governors Representative means the
Governor’s Representative for Highway
Safety, the official appointed by the
Governor to implement the State’s
highway safety program or, for the
application of this part to Indians as
provided in 23 U.S.C. 402(i), an official of
the Bureau of Indian Affairs who is duly
designated by the Secretary of the
Interior to implement the Indian
highway safety program.

Highway Safety Plan or HSP means
the Section 402 grant application
document consisting of the plan
submitted by a State describing the
State’s highway safety problems and
detailing the projects the State plans to
undertake to implement a highway
safety program addressing those
problems.

Highway safety program includes all
of the projects planned or undertaken by
a State or its subgrantees or contractors
to address highway safety problems in
the State.

Major equipment means tangible,
nonexpendable, personal property
having a useful life of more than one
year and an acquisition cost of $5,000 or
more per unit, or such other definition as
a State may elect in accordance with the
procedures in § 1200.21(b)(1) of this part.

National Priority Program Area
means a program area identified in
§ 1205.3 of this chapter as eligible for
Federal funding pursuant to 23 U.S.C.
402 because it encompasses a major
highway safety problem which is of
national concern and for which effective
countermeasures have been identified.

NHTSA means the National Highway
Traffic Safety Administration.

Non-major equipment means all
tangible, personal property which does
not meet the definition of major
equipment, including supplies.

Program area means iany area,
including but not limited to a National
Priority Program Area, Which is éligible

or approved for Federal funding
pursuant to 23 U.S.C. 402.

Program income means gross income
received by the State or any of its
subgrantees or contractors which is
directly or indirectly generated by a
Federally-supported project during the
project performance period.

Project means any of the activities
proposed or implemented under an HSP
to address discrete nr localized highway
safety problems falling within one or
more program areas.

Reprogramming means applying
carry-forward funds to projects in a
fiscal year subsequent to the one for
which the funds were originally
apportioned to the State.

“Section 402” means section 402 of
title 23 of the United States Code.

State means any of the fifty States of
the United States, the District of
Columbia, Puerto Rico, the Virgin
Islands, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, or, for the application of this
part to Indians as provided in 23 U.S.C.
402(i), the Secretary of the Interior.

Subgrantee means a recipient of an
award of financial assistance by a State
in the form of money, or equipment in
lieu of money, under an HSP.

Subpart B—The Highway Safety Plan

§ 1200.10 Preparation and submission

(a) Timeperiod covered by the HSP.
(1) Except as provided in paragraph
(a)(2) of this section, a State shall submit
an HSP for each fiscal year. The time
period for which the State shall identify
activities to address highway safety
problems under each such HSP shall be
one fiscal year, unless extended in
accordance with the provisions of
§ 1200.31 of this part.

2 A State may elect to submit an
HSP once every three fiscal years,
provided advance notice is given to the
approving officials. The time period for
which the State shall identify activities
to address highway safety problems
under each such HSP shall be three
consecutive fiscal years, unless
extended in accordance with the
provisions of § 1200.31 of this part.
Obligation of Federal funds and
authority to incur costs, however, shall
be based on each fiscal year.

(b) Content of the HSP. Each State’s
HSP shall contain the following
elements:

(1)  Certifications and assurances. A
statement containing certifications and
assurances shall be signed by the
Governor’s Representative and shall
satisfy the requirements of 49 CFR part
18 and other applicable law. A sample
statement, which may from time to time
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be amended to reflect changes in
applicable law, shall be made available
by each approving official.

(2) Problem identification summary.
The problem identification summary
will highlight highway safety problems
throughout the State and briefly
describe the countermeasures the State
will employ to address these problems.

(3) Description ofandjustification for
program areas to be funded. A State
may identify and seek funding for
projects, and related equipment
purchases, within any National Priority
Program Area or any other program
area. National Priority Areas are
identified in § 1205.3 of this chapter.
Other program areas may, from time to
time, be identified by statute, by rule, or
by a State. For each program area for
which Federal funding is sought, the
following procedures shall apply:

(i) For National Priority Program
Areas, the funding procedures at
§ 1205.4 of this chapter.

(ii) For program areas identified by
statute, the funding procedures
prescribed by the statute and
implementing regulations or, in the
absence of prescribed procedures, the
funding procedures at § 1205.4 of this
chapter.

(iii) For program areas identified by a
State and not falling within paragraphs
(b)(3)(i) or (b)(3)(ii) of this section, the
funding procedures at § 1205.5 of this
chapter.

(4) Discussion ofplanning and
administration needs. Planning and
administration needs shall be discussed
in sufficient detail to justify proposed
expenditures. Proposed and actual
expenditures shall comply with thé
Federal contribution and State matching
requirements of part 1252 of this
chapter.

(5) Description of training needs.
Training needed to support or further
the objectives of the HSP should be
described in adequate detail to justify
proposed expenditures. Only training
that supports or furthers the objectives
of the HSP shall be eligible for funding.

(6) Supportingfinancial
documentation. Financial
documentation supporting the HSP shall
include the Highway Safety Program
Cost Summary, Standard Form HS-217,
reflecting the State’s proposed
allocation of funds among program
areas and for planning and
administration needs, completéd in
accordance with the form’s written
instructions, and such other financial
documentation as may be required by
law.

(c) Specialfunding conditions. The
planning and contents of an HSP shall
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reflect the following funding
requirements:

(1) Political subdivision participation.
Proposed expenditures under the HSP
shall comply with the requirements for
political subdivision participation
contained in part 1250 of this chapter.

(2 NHTSA project length. NHTSA
funding support for a specific project
under an HSP shall ordinarily not
exceed three years. However, a funding
extension beyond three years may be
approved in writing by the NHTSA
approving official on a year-by-year
basis, provided the project has
demonstrated great merit or the
potential for significant long-range
benefits and includes a cost assumption
plan requiring, at a minimum, 35 percent
non-Federal support for the fourth year
and 50 percent non-Federal support for
the fifth and sixth years. Under no
circumstances will a project be funded
beyond six years. A denial of a project
funding extension shall be in writing by
the NHTSA approving official and shall
be subject to the appeal procedures of
§ 1200.25 of this part. The project length
requirements are not applicable to
planning and administration activities;
program management (e.g., program
area coordinators’ or managers’
oversight of the continuing development,
implementation and evaluation of 402 or
related State/locally supported
activities); mandatory (earmarked)
programs; training projects which
support activities within an identified
program area; or other activities which
are required by statute.

(d)  Due date. The completed HSP
must be received by the approving
officials no later than August 1
preceding the fiscal year for which it
applies or, in the case of a 3-year HSP,
no later than August 1 preceding the
first fiscal year for which it applies. For
a State operating under a 3-year HSP,
any updates for the second and third
years which the State elects to submit
must be received by the approving
officials no later than August 1
preceding the fiscal year for which the
updates apply. The State shall furnish
three copies of its HSP, or updated HSP
for a State operating under a 3-year
HSP, to the NHTSA and FHWA
approving officials. Failure to meet these
deadlines may result in delayed
approvals.

§1200.11 Review and approval.

as necessary to bring the HSP into
compliance.

(2) An HSP determined to satisfy the
basic requirements of paragraph (a)(1)
of this section shall be further reviewed
to ensure that the State has proposed a
highway safety program which justifies
the commitment of Federal funds. Each
approving official shall have the
discretion to require further clarification
or amendment of any portion of an HSP
which does not adequately establish the
existence of a bona fide highway safety
problem, the selection of
countermeasures reasonably calculated
to address the problem, and the efficient
proposed use of Federal funds.

(3) Each approving official shall
provide States with reasonable notice
and opportunity to amend portions of
HSPs which are found inadequate. Such
notice and opportunity to amend shall
facilitate the informal resolution of
problems in the HSP, to the maximum
extent practicable, prior to the time by
which the approving official must render
a written decision in accordance with
paragraph (b) of this section.

(o)  Approval/Conditional Approval/

Disapproval. (1) If after reasonable
notice and opportunity to amend
pursuant to paragraph (a)(3) of this
section, the approving official
determines that a State has provided
information in the HSP which is
inadequate to justify a proposed use of
Federal funds, or has failed to comply
with other requirements of this part or
applicable law, the approving official
shall conditionally approve or
disapprove the relevant portion(s) of the
HSP, as appropriate. Otherwise, the
approving official shall approve the
HSP, except that in no case shall the
approving official approve an HSP
which is submitted without the
statement required by 8§ 1200.10(b)(1) of
this part until receipt of such statement.

(2) Approval, conditional approval, or
disapproval of the HSP, in whole or in
part, shall be in writing, dated, and
signed by the approving official, and
shall be sent to the Governor, with a
copy to the Governor’s Representative,
within 30 days of receipt of the HSP by
the agency, unless extended by mutual
agreement of the approving official and
the Governor’s Representative.

(3) For any portion of the HSP which
is conditionally approved or
disapproved, a detailed explanation of
conditions or reasons for disapproval

(a) Review. (1) Each approving officialshall be provided in writing by the

shall verify that each HSP complies with
the basic requirements of § 1200.10(b)-

(c) of this part. Where an HSP is found
not in compliance, the approving official
will advise the State to take such action

approving official to the Governor’s
Representative. Conditional approval
may include a requirement for project by
project approval of Federally funded
activities.
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@) All approvals and conditional
approvals sent to the Governor’s
Representative shall state the total
dollar amount of the program approved
or conditionally approved and shall
contain the following statement:

By this letter, ’s (State) Fiscal
year 19 Highway Safety Plan, as
submitted on (Date), is hereby
approved, subject to any conditions or
limitations set forth below.
Authorization to incur costs is subject to
the availability of funds during fiscal
year 19 (including carry-forward
funds available for reprogramming), and
in no event permits the State to be
reimbursed for expenses in excess of
amounts authorized by law.
Reimbursement is contingent upon the
submission of Standard Forms HS-62
and HS-217 within 60 days after either
the beginning of Fiscal Year 19.___ or
the date of this letter, whichever is later.

§1200.12 Apportionment and obligation of
Federal funds.

(a) Except as provided in paragraph
(b) of this section, on October 1 of each
fiscal year covered by an HSP, the
NHTSA/FHWA Administrator, as
appropriate, shall, in writing, distribute
funds available for obligation under
section 402 to the States and provide a
statement of any conditions or
limitations imposed by law on the use ot
the funds.

(b) In the event that authorizations
exist but no applicable appropriation act
has been enacted by October 1 of a
flscal year covered by an HSP, the
NHTSA/FHWA Administrator, as
appropriate, shall, in writing, distribute
a part of the funds authorized under
section 402 contract authority to ensure
program continuity and shall provide a
statement of any conditions or
limitations imposed by law on the use of
the funds. Upon appropriation of section
402 funds, the NHTSA/FHWA
Administrator, as appropriate, shall, in
writing, promptly adjust the
apportionment, in accordance with law.

(c) The Federal share of expenses
incurred by a State against any funds
distributed under paragraphs (a) or (b)
of this section shall constitute an
obligation of the Federal Government,
subject to any conditions or limitations
identified in the distributing document
and not exceeding the total dollar
amount of the approved program
identified in 8§ 1200.11(c)(4) of this part.
No reimbursement of State expenses
shall be made until the State submits
and the approving official approves
Forms HS-"B2 and HS-217.
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§ 1200vt3 Changes.

(a) Changes requiringprior approval.
Each Slate shall obtain the written
approval of the approving official prior
to implementing or allowing subgrantees
or contractors to implement any of the
following changes:

(1) Any revision which would resuk in
the need for additional Federal funding,
beyond that which is already
apportioned or distributed to the State;

(2) Any request to extend the period
during which costs may be incurred, as
provided in 8§ 120031 of this part,

(3) Contracting out, subgranting, or
otherwise obtaining the services ofa
third party to perform activities which
are central to toe purposes ofthe ISP,
but not including toe procurement of
major and non-major equipment and
general support services approved under
the HSP;

(4) Changes hi key persons specified
to the HSP; or

15} Any change to the scope of
objectives of a project. For toe purposes
of this paragraph, each of the following
shall be considered a change m scope of
objectives:

(0 Any transfer of funds into or out of
a program area which, either singly or to
combination with past movements of
funds, exceeds ten percent of the
approved funding for the program area
(for the purposes of determining when
the ten percent threshold is reached,
amounts are cumulated additivefy
regardless of whether the funds are
transferred into or out of the program
area; e-g,, +6 percent —5pereent=II
percent, and not 1 percent; the plus
represents mewing funds into and the
minus represents moving funds end of a
program areaX

(i) Any transfer of funds allotted for
training allowances which exceeds Id
percent of the approved funding for toe
program area (i.e,, from direct payments
to trainees to other expense categories);

(Mi} Any redirection of the goals 01 of
the effort devoted to accomplishing the
goals of a project approved under the
HSP.

(b) Approvalprocedures. £1} States
shall request prior approval for changes
by submitting a written request to the
approving officials, accompanied by
Forms HS-62 and FfS-21? and/or such
other toforroatkm as is necessary to
explain the proposed change.

(2) The approving official shall
indicate approval in waking, and
provide s signed Form HS-82 if
applicable, to the Governor*»
representative normally within 13
working days after receipt of toe
request.

(3} Subject to toe appeal provisions of
§ 1200.25 ofthis part, toe approving
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official may disapprove a change in
writing, with a brief explanation of the
reasons therefor. Any such disapproval
shall normally be made within 10
working days after receipt of toe
request.

(c) Proceduresfor changes not
requiringprior approval. States shall
provide documentary evidence of
changes not requiring prior approval fo
the approving official by submitting
amended Forms HS-62 and HS-217, and
such otherinformation as is necessary
to explain the change.

Subpart C—implementation and
Management of toe Highway Safety
Program.

§1200.20 Generaf.

Except as otherwise provided in this
subpart and subject to toe provisions
herein, the requirement of49 CFK part
18 and applicable cost principles govern
the implementation and management of
State highway safety programs carried
outunder 23 U.S.C. 402.

§1200.21 Equipment.

{at: A llequipment-—(1) Title. Except as
provided in paragraphs fb)(3} and (b)(4)
of this section, litre to equipment
acquiredlunder toe HSP will vest upon
acquisition in the State or its
subgrantee, as appropriate.

2 Use. All equipment shall be used
for the originally authorized grant
purposes for as long as needed for those
purposes, and neither the State norany
of its subgrantees or contractors shall
encumber toe tide orinterest while such
need exists.

(b) Major equipment—(1} Choice of
definition. A State may elect to use its
own definition of major equipment,
provided such defection would at least
include all items captured by the
definition appearingin § 1200.3(1} of this
part. Such election shall be made in
writing by the Governor’s
Representative to toe approving official,
in the absence of which the definition in
11200.3(1) of this part shall apply.

(2) Management and disposition.
Subject to toe requirements of
paragraphs (a)(2). (b)(3), and fb)f4} of
this section, States and their
subgrantee* and contractors shall
manage and dispose of major equipment
acquired under the HSP in accordance
with State laws and procedures.

(3) Federally-ownedmajorequipment.
In the event a State or its subgrantee is
provided federally-owned major
equipment:

(i) Title shall remain vested in the
Federal Government;

(if) Management shall be in
accordance with Federal rules and
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procedures, and an annual inventory
listing shall be submitted;

(iii) The State or its subgrantee shall
request disposition instructions from
NHTSA orFHWA, as appropriate, when
the item is no longerneeded in the
program.

(@) Right to transfer title. NHTSA or
FHWA may reserve the right to transfer
title to major equipment acquired under
the HSP to the Federal Government or to
a third parly when such third party is
otherwise eligible under existing
statutes. Any such transfer shall be
subject to toe following requirements:

(i) The property shall be identified in
the grant or otherwise made known to
toe State in writing;

(i) NHTSA orFHWA, as applicable,
shall issue disposition instructions
within 120 calendar days after toe »id
of the project for which the property
was acquired, in toe absence of which
the State shall fellow the applicable
procedures in 49 CFR part 18.

(e) Non-majorequipment Subject to
the requirements of paragraph (a)(2) of
this section and except as otherwise
provided in 49 O R part 18, States and
their subgrantees and contractors shall
manage and dispose of non-major
equipment acquired under the HSP in
accordance with State laws and
procedures.

§ 1200.22 Vouchersand project
agreements.

Each State shad submit to the
approving official vouchers documenting
all expenses incurred,, regardless of
whether toe State receives advance
payments or is reimbursed foe
expenditures under the HSP. Each
voucher shall be accompanied by a copy
of toe project agreement(s), and any
amendments thereto, and» which
expenses have been incurred, unless a
copy of such agreements) (or
amendments, if applicable) has been
previously provided.

(a) Content of vouchers. Ata
minimum, each vouches shall provide
the felkiwing information for expenses
claimed to each program area:

(1) Program Area/Project Number;

(2) Federal funds obligated;

(3) Amount of Federal funds allocated
to local benefit (provided bi-annuaEy
only—March 31 and September 30 of
each calendar year);

(4) Cumulative Total Cost to Date;

(5) Cumulative Federal Funds
Expended;

(6) Previous Amount Claimed,;

(7) Amount Claimed this Period;

(8) Special matching rate (ke., sliding
scale rate) authorized under23 D.S.C.
120(a); ifused, determined to
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accordance with the applicable NHTSA
Order.

(b)  Submission requirements. At a
minimum, vouchers and supporting
project agreements shall be submitted to
the approving official on a quarterly
basis, no later than 15 working days
after the end of each quarter, except that
where a state receives funds by letter of
credit or electronic transfer at an
annualized rate of one million dollars or
more, thé vouchers and agreements shall
be submitted on a monthly basis, no
later than 15 working days after the end
of each month. Failure to meet these
deadlines may result in delayed
reimbursement.

§1200.23 Program income.

(@) Inclusions. Program income
includes income from fees for services
performed, from the use or rental of real
or personal property acquired with grant
funds, from the sale of commodities of
items fabricated under a grant
agreement, and from payments of
principal and interest on loans made
with grant funds.

(b) Exclusions. Program income does
not include interest on grant funds,
rebates, credits, discounts, refunds,
taxes, special assessments, levies, fines,
proceeds from the sale of real property
or equipment, income from royalties and
license fees for copyrighted material,
patents, and inventions, or interest on
any of these.

(c) Use ofprogram income—(1)
Addition. Program income shall
ordinarily be added to the funds
committed to the HSP. Such program
income shall be used to further the
objectives of the project under which it
was generated.

(2) Costsharing or matching. Program
income may be used to meet cost
sharing or matching requirements only
upon written approval of the approving
official. Such use shall not increase the
commitment of Federal funds.

§1200.24 Compliance.

Where a State is found to be in
noncompliance with the terms of the
HSP or applicable law, the approving
official may apply the special conditions
for high-risk grantees or the enforcement
procedures of 49 CFR part 18, as
appropriate and in accordance with
their terms.

§1200.25 NHTSAappeals.

Review of any written decision by the
NHTSA approving official under this
part, including a disapproval or
conditional approval of any part of an
HSP under § 1200.1(b) of this part, a
disapproval of a request for a changed
under § 1200.13(b)(3) of this part, a

decision to impose special conditions or
restrictions or to seek remedies under

§ 1200.24 of this part, and a denial of a
funding extension under § 1200.10(c)(2)
of this part, may be obtained by
submitting a written appeal of such
decision, signed by the Governor’s
Representative, to the NHTSA
approving official. Such appeal shall be
forwarded promptly to the NHTSA
Deputy Administrator through the
NHTSA Regional Coordinator. The
decision of the Deputy Administrator
shall be final and shall be transmitted to
the Governor’s Representative through
the approving official.

Subpart D—Closeout

§1200.30 Expiration of the HSP.

Unless extended in accordance with
the provisions of §1200.31 of this part, a
one-year HSP shall expire on the last
day of the fiscal year to which it
pertains and a three-year HSP shall
expire on the last day of the third fiscal
year to which it pertains. The State and
its subgrantees and contractors may not
incur costs past the expiration date.

§1200.31 Extension of the HSP.

Upon written request by the State,
specifying the reasons therefor, the
approving official may extend the
expiration date for some portion of an
HSP by a maximum of 90 days. The
approval of any such request for
extension shall be in writing, shall
specify the new expiration date, and
shall be signed by the approving official.
If an extension is granted, the State and
its subgrantees and contractors may
continue to incur costs under the HSP
until the new expiration date, and the
due dates for other submissions covered
by this section shall be based upon the
new expiration date. However, in no
case shall any extension be deemed to
authorize the obligation of additional
Federal funds beyond those already
obligated to the State by the Federal
Government, nor shall any extension be
applicable to the submission of the
Annual Evaluation Report. Only one
extension shall be allowed for each
HSP.

§1200.32 Final voucher and project
reports.

Each State shall submit a final
voucher which satisfies the
requirements of §1200.22(a) of this part
and copies of project reports for all
projects approved under the HSP within
90 days after the expiration of each
fiscal year, unless extended in
accordance with the provisions of
§1200.31 of this part. The final voucher
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constitutes the final request for payment
for each HSP.

§1200.33 Annual evaluation report

Within 90 days after the expiration of
the fiscal year, each State shall submit
to the approving official an Annual
Evaluation Report describing the
accomplishments of the highway safety
program under the HSP for the fiscal
year. The report shall include the
following information.

(a) Statewide overview. A three to
five page overview of statewide
accomplishments in highway safety,
regardless of funding source;

(b) Report by program area. For each
funded program area, an evaluation of
actual program accomplishments and
costs compared to those set forth in the
HSP, noteworthy projects underway or
completed, and successes, innovative
solutions, problems, and failures;

(c) Legislative and administrative
accomplishments. A discussion of
significant administrative and legislative
accomplishments which promoted the
goals of highway safety; and

(d) Status ofremedial actions. An
evaluation of the progress the State is
making in correcting deficiencies
identified through program and financial
management reviews conducted by the
approving officials or by the State.

§1200.34 Disposition of unexpended
balances.

Any funds which remain unexpended
after payment of the final voucher shall
be carried forward, credited to the
State’s highway safety account for the
new fiscal year, and be made
immediately available for
reprogramming under a new HSP or
under the next year of a continuing
three-year HSP, subject to the approval
requirements of §1200.11(b) of this part.

§1200.35 Post-grant adjustments.

The closeout of an HSP does not
affect the ability of NHTSA or FHWA to
disallow costs and recover funds on the
basis of a later audit or other review or
the State’s obligation to return any funds
due as a result of later refunds,
corrections, or other transactions.

§1200.36 Continuing requirements.

The following provisions shall have
continuing applicability,
notwithstanding the closeout of an HSP:

(a) The requirement to use all
equipment for the originally authorized
grant purposes for as long as needed for
those purposes, as provided in
§1200.21(a)(2) of this part;

(b) The management and disposition
requirements for major equipment, as
provided in §1200.21(b)(2) of this part;
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(c) The audit requirements and
records retention and access
requirements of 43 CFR part 18-

PART 1204—UNIFORM GUIDELINES
FOR STATE HIGHWAY SAFETY
PROGRAMS

31The authority citation for part 1204
continues to-read as follows:

Authority: 23 IT.S.C. 402; delegations of
authority at 49 CFR 1.48 and 1.50.

§1204.4 [Amended!

4. In 51204.4» supplements A through
I, are removed.

PART 1205—HIGHWAY SAFETY
PROGRAMS; DETERMINATIONS OF
EFFECTIVENESS

5. The authority citation for part 1205
continues to read as follows:

Authority: 23 U-SIC-402; delegations of
authority at49 CFR 14t and 1.5Q.

6. In $ 1205.4» die introductory text
and paragraph (a) are revised»
paragraphs (c) and: (e) are removed» and
paragraph (d) is redesignated as
paragraph (c) and revised to read as
follows:

§ 1205.4 Funding Procedures for National
Priority Program Areas.

A State planning to use funds under
23 U.S.C. 402 to support a program that
is within a National Highway Safety
Priority Program Area shall be subject to
the following procedures:

(a) The State shall describe each
highway safety problem within such
Priority Area and any countermeasure
proposed to decrease or stabilize the
problem; and provide recent statistical
trend data concerning injury, fatal» and
property damage crashes to support the
problem and countermeasure
identifications.

[4 NHTSA and/or FHWA. as
applicable, shall review the information
provided under paragraphs [a] and (bj of
this section-in accordance with the
procedures of § 1200.11 of this chapter-

issued our June 24,1991.

Jerry Ralph Curry.
Administrator»NationalHighway Traffic
Safety Administration.

Thomas D. Larson,

Administrator, FederalHighway
Administration.

(FR Doc. 31-15339 Filed 6-25-91; 3:25 pm}
BILLING CODE 4910-55-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part934

North Dakota Permanent Regulatory
Program

AGENCcY: Office of Surface Mining
Reclamation and Enforcement (QSM);
Interior.

ACTION: Proposed rule: public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the North
Dakota permanent regulatory program
(hereinafter, the “North Dakota
program”) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). Part of the proposed
amendment is in response to changes
requested by OSM through its 30 CFR
part 732 state program amendment
process and part is discretionary
changes initiated by the North Dakota
Legislature.

OSM notified North Dakota of the
required changes to their program by
letters dated: November 17,1989; and
February 7,1990 (Administrative Record
Nos. ND-Jr-Ql; and ND-K-01,
respectively). The amendmentis
intended to revise the State program to
be consistent with the corresponding
Federal standards, incorporate the
additional flexibility afforded by the
revised Federal regulations and improve
operational efficiency.

This notice sets forth the times and
locations that the North Dakota program
and proposed amendment to that
program are available for public
inspection and the comment period
during, which interested persons may
submit written comments on the
proposed amendment.

DATES: Written comments must be
received by 4 p.mMmdt, July 29» 1991. if
requested, a public hearing on the
proposed amendment will be held on
July 23»1991. Requests to present oral
testimony at the hearing must be
received by 4 p.m» mdt, on July 15,1991.
ADDRESSES: Written comments should
be mailed or hand delivered to Guy
Padgett, Director of the Casper Field
Office, at the address listed below.

Copies of the North Dakota program,
the proposed amendment» and ah
written comments received in response
to this notice will be available for public
review at the addresses listed below
during normal business hours; Monday
through Friday, excluding holidays. Each
requester may receive one copy of the
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proposed amendment by contacting
OSM’s Casper Field Office.

Guy Padgett, Director» Casper Field
Office, Office of Surface Mining
Heciamatkm and Enforcement» 10©
East B Street, room 2128; Casper; WY
82604-1918, Telephone: (307) 261-5776.

Edward J. Englerth, Director,
Reclamation Division, Public Service
Commission, Capitol Building,
Bismarck, NO 58505-0165, Telephone::
(701} 224-4090.

FOR FURTHER INFORMATION CONTACT:
Guy Padgett, Director, Casper Field
Office, on telephone number (307) 201-
5776.

SUPPLEMENTARY INFORMATION:

I. Background on the North Dakota
Program

On December 15» 1980,, the Secretary
ofthe Interior approved the North
Dakota program. General background
information, on the North Dakota
program including the Secretary's
findings and the disposition of
comments can he found in the December
15,1980- Federal Register (45 FR 82246).
Subsequent actions concerning North
Dakota’s program and program,
amendments can be found at 3©CFR
934.12» 934.13» and 934.14» 934A5,934.16
and 934.30.

Il. Proposed Amendment

By letter dated June 12»199®
(Administrative Record No. ND-M-Ol)»,
North Dakota submitted a proposed
amendment to its program pursuant to
SMCRA. North Dakota submitted the
proposed amendment to the North
Dakota Century code (NDCC) and the
North Dakota Administrative Code
(NDAC) in response to OSM’s 3©CFR
732.17? notifications of November 17»
19891 and February 71990
(Administrative Record Nos. ND-Jr-ffil
and ND-k-01, respectively)

The sections of the program that
North Dakota proposes to add or amend
that are subject to review are: NDCC 38-
12.1 Exploration Data; NDAC 431-02-Gl
Coal Exploration; NDAC 38-14.1 Surface
Mining and Reclamation Operations;
and NDAC 69-05.2 Termination of
Jurisdiction.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732117(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendmenL is deemed
adequate» it wilt become part of the
North Dakota program.
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Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commentor’8 recommendations.
Comments received after the time
indicated under “daates™ Or at locations
other than the Casper Field Office will
not necessarily be considered in the
final rulemaking or included in the
administrative record.

Public Hearing

Persons wishing to testify at the
public hearing should contact the person
listed under “for further information
contact” by 4 p.m., m,d.t. on July 15,
1991. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at a
public hearing, a hearing will not be
held. Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
to do so, will beheard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons present in the
audience who wish to testify have been
heard.

Public Meeting

If only one person requests an
opportunity to testify at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendment may
request a meeting at the OSM office
listed under “for further information
contact”. All such meetings will be
open to the public and, if possible,
notices of meetings will be posted at the
locations listed under “addresses”. A
written summary of each meeting will
be made a part of the administrative
record.

List of Subjects in 30 CFR Part 934
Intergovernmental relations, Surface
mining, Underground mining.
Dated: June 21,1991.
Raymondi. Lowrie,
Assistant Director, Western Support Center.

[FR Doc. 91-45377 Filed 6-27-01; 8:45 amf
BILUNG CODE 43T9-05-M

30 CFR Part 946

Virginia Regulatory Program;
Regulatory Reform Review Ill and
Incidental Coal Extraction Exemption

agency: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

action: Proposed rule; reopening and
extension of comment period on
proposed amendment.

SUMMARY: On May 23,1991 (56 FR
23664), OSM announced receipt of
revisions to a previously proposed
amendment to the Virginia permanent
regulatory program (hereinafter, the
Virginia program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA\). By letter dated April 18,
1991 (Administrative Record No. VA-
793), Virginia had submitted additional
information to both support and modify
its proposed amendment dated October
1,1990 (Administrative Record No. VA-
768), which responded to two 30 CFR
732.17(f)(1) notifications (Administrative
Record Nos. VA-743 and VA-749). The
proposed amendmentincludes changes
in Virginia's program relating to
revegetation standards for success,
siltation structures and impoundments,
termination of jurisdiction, roads and
support facilities, coal exploration,
probable hydrologic consequences
determinations, and permitting
obligations relative to reclamation. Also
included are changes to the regulations
relative to the exemption for coal
extraction incidental to the extraction of
other minerals removed for purposes of
commercial use or sale, and regulations
concerning prime farmland and coal
preparation plants that are not located
within the permit area of a mine. In
connection with the revision submitted
by Virginia on April 18,1991, OSM
reopened and extended the public
comment period on Virginia’s October 1,
1990, proposed amendment. In
announcing the revisions to the State’s
original proposed amendment, OSM
failed to identify revisions to the State
program at VR 480-03-19.773.16(c}(4)(ii)
and (c)(7). Therefore, OSM is reopening
and extending the comment period.
OSM will consider the new information,
the existing proposed amendment, and
any previous comments when making a
final decision on the proposed
amendment.

This notice sets forth the times and
locations that the Virginia program and
proposed amendment to the program are
available for public inspection and the
comment period during which interested
parties may submit written comments
on the proposed amendment.
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dates: Written comments must be
received on or before 4 p.m. on July 15,
1991.

ADDRESSES: Written comments should
be mailed or hand delivered to Mr.
Robert A. Penn, Director, Big Stone Gap
Field Office at the first address listed
below.

Copies of the Virginia program,
proposed amendments and all written
comments received in response to this
notice will be available for review at the
locations listed below during normal
business hours Monday through Friday,
excluding holidays. Each requester may
receive, free of charge, one single copy
of the proposed amendment by
contacting the OSM Big Stone Gap Field
Office.

Office of Surface Mining Reclamation
and Enforcement, Big Stone Gap Field
Office, P.O. Drawer 1216, Powell
Valley Square Shopping Center, Room
220, Route 23, Big Stone Gap, Virginia
24219, Telephone (703) 523-4303.

Virginia Division of Mined Land
Reclamation, P.O. Drawer U, 622
Powell Avenue, Big Stone Gap,
Virginia 24219, Telephone (703) 523-
8100.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert A Penn, Director, Big Stone
Gap Field Office, Telephone (703) 523-
4303.

SUPPLEMENTARY INFORMATION:
I. Background

The Secretary of the Interior approved
the Virginia program on December 15,
1981. Information pertinent to the
general background and revisions to the
proposed permanent program
submission, as well as the Secretary’s
findings, the disposition of comments
and a detailed explanation of the
conditions of approval can be found in
the December 15,1981, Federal Register
(46 FR 61085-61115). Subsequent actions
concerning the conditions of approval
and proposed amendments are
idéntified at 30 CFR 946.12,946.13,
946.15, and 946.16.

II. Discussion of Amendments

By letter dated October 1,1990
(Administrative Record No. VA-768).
Virginia submitted a proposed
amendment to its program pursuant to
SMCRA. OSM announced in the
October 31,1990, Federal Register (55 FR
45811-45814) receipt of the amendment
and invited public comment. By letter
dated March 20,1991 (Administrative
Record No. VA-792), OSM notified
Virginia of 25 items contained in the
amendment that required either
clarification or revision. By letter dated
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April 18,1991 (Administrative Record
No. VA-793), Virginia submitted
clarifications and revisions to the
proposed amendment. OSM announced
in the May 23,1991, Federal Register (56
FR 23664) receipt of the clarifications
and revisions and invited public
comment. However, OSM failed to
discuss two revisions which are
described below.

Virginia has revised VR 480-03-
19.773.16 (c)(4)(ii) and (c)(7) by deleting
reference to spillway design storm
criteria in order to be consistent with
VR 480-03.19.816/817.49(b)(7).

I1l. Public Comments Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comment oh whether the amendments
proposed by Virginia satisfy the
applicable program approval criteria of
30 CFR 732.15. If the amendments are
deemed adequate, they will become part
of the Virginia program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under “DATES” or at
locations other than the Big Stone Gap
Field Office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

List of Subjects in 30 CFR Part 946
Intergovernmental relations, Surface

mining, and Underground mining.
Bated: June 21,1991.

Carl C. Close,

Assistant Director, Eastern Support Center.

[FR Doc. 91-15378 Filed 6-27-91; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

42 CFR Part 100
RIN 0905-AD25

Vaccine Injury Compensation:
Calculation of Cost of Health
Insurance

AGENCY: Public Health Service, HHS.
action: Notice of proposed rulemaking.

SUMMARY: Subtitle 2 of title XXI of the
Public Health Service ACt (PHS), as
enacted by the National Childhood
Vaccine Injury Act of 1986, and as
amended, governs the National Vaccine

Injury Compensation (NVIC) Program.
The NVIC Program, administered by the
Secretary, provides that a proceeding for
compensation for a vaccine-related
injury or death shall be initiated by
service upon the Secretary and the filing
of a petition with the United States
Claims Court. In some cases, the injured
individual may receive compensation
for future lost earnings, less appropriate
taxes and the "average cost of a health
insurance policy, as determined by the
Secretary.” It is the purpose of this
proposed rule to set out the amount to
be deducted from the award of
compensation which would reflect the
average cost of a health insurance
policy.

DATES: Comments must be submitted on
or before August 27,1991.

addresses: Written comments should
be addressed to Fitzhugh Mullan, M.D.,
Director, Bureau of Health Professions
(BHPr), Health Resources and Services
Administration (HRSA), room 8-05,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857. All
comments received will be available for
public inspection and copying at the
Office of Program Development, BHPr,
room 8A-55, Parklawn Building, at the
above address weekdays (Federal
holidays excepted) between the hours of
8:30 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Balbier, Director, Division
of Vaccine Injury Compensation, 6001
Montrose Road, room 702, Rockville,
Maryland 20852; telephone number: 301
443-6593.

SUPPLEMENTARY INFORMATION: Under
the National Vaccine Injury
Compensation Program, 42 U.S.C. 300aa-
10 et seq, as amended, an individual
may file petition in the United States
Claims Court for compensation for
vaccine-related injuries or death. The
Secretary is named by the Act as
Respondent in these proceedings and
carries out other functions under the
Act. The Secretary’s authorities under
the Program established by the Act have
been delegated to the Health Resources
and Services Administration.

The elements of compensation to be
awarded to a successful petitioner are
set out in section 2115 of the Public
Health Service Act, 42 U.S.C. 300aa-15.
Subsection (a)(3)(B) provides
specifically for compensation for lost
earnings for a person who has sustained
a vaccine-related injury before attaining
the age of 18, and whose earning
capacity is or has been impaired
sufficiently to anticipate that such
person is likely to suffer impaired
earning capacity at age 18 and beyond.
The injured person would be eligible to
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receive compensation for loss of
earnings, after the age of 18, which are
calculated on the basis of the average
gross weekly earnings of workers in the
private, non-farm sector, less
appropriate taxes and the “average cost
of a health insurance policy, as
determined by the Secretary.” The wage
data are taken from the Employment
and Earnings survey done by the
Department of Labor, Bureau of Labor
Statistics. (Subsection (a)(3)(A) provides
specifically for payment of lost earnings
for individuals injured after reaching age
18 and does not include deductions for
taxes and the cost of health insurance.)

The Department is proposing to set
out the amount to be deducted from the
award of compensation which would
reflect the average cost of a health
insurance policy. Based on data from a
1989 survey by The Health Insurance
Association of America (HIAA), the
average monthly premium cost for
individuals covered under employment-
related group insurance was estimated
to be $117.00 in 1989. The survey
reported the average costs of seven
kinds of coverage: Conventional plans,
both managed and unmanaged;
nonpreferred provider and preferred
provider; and health maintenance
organizations, including individual
practice association, staff/group, and
hybrid arrangements. One hundred
seventeen ($117) dollars is a weighted
average of these costs. The results of the
survey were published in the journal of
Health Affairs, Vol. 9, No. 3, Fall 1990.
The Department is proposing to use this
survey to establish a baseline figure
based upon its being the most accurate
and complete analysis available.

It is proposed that this figure be
indexed periodically by the medical care
component of the Consumer Price Index
(CPI) (All Urban Consumers, U.S. City
Average) published by the United States
Bureau of Labor Statistics. This index
will be used because it reflects changes
in the cost of medical care which
underlie health insurance. The period
covered by the Health Affairs survey
ended onJuly 1,1989. Accordingly, the
Department has applied the 13.8 percent
change in the index covering the period
July 1,1989, until December 31,1990, to
the baseline figure of $117.00, resulting
in a preliminary figure for 1990 of
$133.00. When this rule is published in
the Federal Register in final form, the
Department will update that figure as
appropriate. Thereafter, the Department
will file updated figures with the United
States Claims Court and will list the
changes in the index by publishing a
notice in the Federal Register from time
to time as determined by the Secretary.
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If, over time, the average cost of health
insurance, as calculated by the method
described above, significantly differs
from subsequent HIAA survey results or
other authoritative sources then
available* the Secretary will consider
appropriate revisions to this rule.

A second approach is also being
considered. Comments on this alternate
method are also welcome. The
Department recognizes that the medical
component of the CPI only reflects
changes in the cost of health care
services. Other factors, which affect the
cost of health insurance, such as higher
utilization of health care services, the
added expense of certain medical
technological advances, and coverage
decisions by insurers, are not fully taken
into account by the CPI. Limited data
available to the Department suggest that
in recent years increases in the cost of
health insurance have outpaced
increases in the medical component of
the CPI by approximately 2 percent per
year.

Therefore, the second method being
considered would inflate the baseline
figure not only by the medical
component of the CPI but also by the
additional 2 percent that reflects the
increases associated with higher
utilization, technological advances and
coverage decisions. Using this method
against the baseline figure of $117.00
results in an estimate for 1990 of $137.00.

Regulatory Flexibility Act and Executive
Order 12291

The Secretary certifies that this
regulation does not have a significant
economic impact on a substantial
number of small entities, and therefore
does not require a regulatory flexibility
analysis under the Regulatory Flexibility
Act of 1980.

Regulatory Flexibility Act

Consistent with the Regulatory
Flexibility Act of 1980, the Department
prepares and publishes an initial
regulatory flexibility analysis for
proposed regulations unless the
Secretary certifies that the regulation
would not have a significant economic
impact on a substantial number of small
business entities. The analysis is
intended to explain what effect the
regulatory action by the agency would
have on small businesses and other
small entities and to develop lower cost
or burden alternatives. As indicated
above, this proposed rule will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12291

Executive Order 12291 requires the
Department to prepare and publish an

initial regulatory impact analysis for any
proposed major rule. A major rule is
defined as any regulation that is hkely
to: (1) Have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
government agencies, or geographic
regions; or (3) result in significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The Department has determined that
this proposed rule does not meet the
criteria for a major rule as defined by
section 1(b) of Executive Order 12291.
Consequently, the Department has
concluded that an initial regulatory
impact analysis is not required.

Paperwork Reduction Act of 1980

This proposed rule has no information
collection requirements.

List of Subjects in 42 CFR Part 160

Biologies, Compensation, Health
insurance, Immunizations.

Accordingly, it is proposed to amend
title 42 of the Code of Federal
Regulations by adding a new Part 100,
“Vaccine Injury Compensation,” as set
forth below.

Dated: January 29,1991.
James O. Mason,
AssistantSecretaryfor Health.

Approved: May 9,1991.
Louis W. Sullivan,
Secretary.

PART 100—VACCINE INJURY
COMPENSATION

Sec.

100.1 Applicability.

100.2" Average cost of a health insurance
policy.

Authority: Sec. 215 of the Public Health
Service Act (42 U.S.C. 216); sec. 2115 of the
PHS Act, 100 Stat. 3767, as amended (42
U.S.C. 300aa-15).

§100.1 Applicability.

This regulation applies to the National
Vaccine Injury Compensation (NVIC)
Program under subtitle 2 of title XXI of
the Public Health Service (PHS) Act.

§100.2 Average cost of a health insurance
policy.

For purposes of determining the
amount of compensation under the
NVIC Program, section 2115(a)(3)(B) of
the PHS Act, 42 U.S.C. 300aa-
15(a)(3)(B), provides that certain
individuals are entitled to receive an
amount reflecting lost earnings, less
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certain deductions. One of the
deductions is the average cost of a
health insurance policy, as determined
by the Secretary ef Health and Human
Services. The Secretary has determined
that the average cost of a health
insurance policy is$___ 00 per month.
(As of December 31,1990, the correct
figure would have been either $133.00 or
$137.00, depending on which of the
approaches outlined in the preamble is
finally adopted: when a final rule is
published, the operative figure at lhe
time, using whatever approach is finally
adopted, will be inserted here.) This
amount will be revised to reflect the
changes in the medical care component
of the Consumer Price Index (All Urban
Consumers, U.S. City Average),
published by the United States Bureau
of Labor Statistics. The revised amounts
will be effective upon their delivery by
the Secretary to the United States
Claims Court, and the amount will be
published in a notice in the Federal
Register from time to time as determined
by the Secretary.

(FR Doc. 91-15434 Filed 6-27-91; 8:45 am]
BILLING CODE 4160-15-M

Health Care Financing Administration
42 CFR Part 424

IBPD-709-P

RIN 0938-AF01

Medicare Program; Allowing
Certifications and Recertifications by
Nurse Practitioners and Clinical Nurse
Specialists for Certain Services

AGENCY: Health Care Financing
Administration (HFA), HHS.

action: Proposed rule.

summary: This proposed rule would
implement section 6028 of the Omnibus
Budget Reconciliation Act of 1989, which
authorizes nurse practitioners and
clinical nurse specialists working in
collaboration with a physician to certify
and recertify that extended care
services are needed or continue to be
needed.

dates: Comments will be considered if
we receive themat the appropriate
address, as provided below, no later
than 5:00 p.m. on August 27,1991.

addresses: Mail comments to the
following address: Health Care
Financing Administration, Department
of Health and Human Services,
attention: BPD-709-P, P.O. Box 26676,
Baltimore, Maryland 21207.
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If you prefer, you may deliver your
comments to one of the followng
addresses:

Room 309-G, Hubert H. Humphrey
Building, 200 Independence Ave., SW.,
Washington, DC, or

Room 132, East High Rrise Building, 6325
Security Boulevard, Baltimore,
Maryland.

Due to staffing and resource
limitations, we cannot accept facsimile
(FAX) copies of comments.

If comments concern information
collection or recordkeeping
requirements, please address a copy of
comments to:

Office of Management and Budget,
Office of Information and Regulatory
Affairs, room 3206, New Executive
Office Building, Washington, DC
20503, attention: Allison Herron.

In commenting, please refer to file
code BPD-709-P. Comments received
timely will be available for public
inspection as they are received,
beginning approximately three weeks
after publication of this document, in
room 309-G of the Department’s offices
at 200 Independence Ave., SW.,
Washington, DC, on Monday through
Friday of each week from 8:30 am. to 5
p.m. (phone: 202-245-7890).

FOR FURTHER INFORMATION CONTACT:
Thomas Hoyer (3Q3) 966-4607.

SUPPLEMENTARY INFORMATION:
I. Background

Section 1814(aJ of the Social Security
Act (the Act) requires specific
certifications in order for Medicare
payments to be made for certain
services. Prior to the enactment of the
Omnibus Budget Reconciliation Act of
1989 (Pub. L. 101-239), section
1814(a)(2)(B) of the Act required that, in
the case of extended care services, a
physician certify that the services are or
were required to be given because the
individual needs or needed, on a daily
basis, skilled nursing care (provided
directly by or requiring the supervision
of skilled nursing personnel) or other
skilled rehabilitation services which, as
a practical matter, can only be provided
in skilled nursing facility (SNF) on an
inpatient basis.

The physician certification
requirements were included in the law
to ensure that patients require a level of
care which is covered by the program
and because the physician is a key
figure in determining utilization of
health services.

Section 2183 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97-
35), allowed physician assistants and
nurse practitioners under the general

supervision of a physician to do
recertification (but not certifications) of
certain services for Medicaid eligibles.
Section 6028 of Public Law 101-239
amended section 1814(a)(2) of the Act to
allow, in the case of extended care
services, a nurse practitioner or clinical
nurse specialist who does not have a
direct or indirect employment
relationship with the facility, but is
working in collaboration with a
physician, to certify and recertify that
extended care services are needed to
continue to be needed.

Current regulations located at 42 CFR
part 424, concerning conditions for
Medicare payments, specify that a
physican must certify and recertify the
need for services. Regulations located at
§ 424.20 provide Medicare Part A
coverage for posthospital SNF care
furnished by a SNF or a hospital with a
swing-bed approval only if a physician
certifies and recertifies the need for
services. Section 424.20(a)(2) contains
certification requirements for certain
swing bed patients under which a
physician must certify that transfer is
not medically appropriate. Also,

§ 424.20(e) provides that certification
and recertification statements may be
signed by the physician responsible for
the case or, with is or her authorization,
by a physician on the SNF staff or a
physician who is available in case of an
emergency and has knowledge of the
case.

Il. Provisions of the Regulations

In accordance with section
1814(a)(2)(B) of the Act, we would
amend 42 CFR part 424, which pertains
to conditions for Medicare payments.
We propose to revise §8 424.1(b)(1) and
424.5(a)(4) pertaining to the general
provisions of part 424 by deleting the
statement that only a physician can
certify and recertify the need for
extended care services. We propose to
revise § 424.10(a), which specifies that
certifications and recertifications must
be made only by a physician, to permit a
nurse practitioner or clinical nurse
specialist to certify and recertify the
need for services.

We propose to revise § 424.11(b),
which specifies procedures for obtaining
certifications and recertifications, to
remove the requirement that only a
physician can certify and recertify the
need for services. We would add a new
§ 424.11(e)(4) to specify that a nurse
practitioner or clinical nurse specialist
could certify and recertify that extended
care services are needed or continue to
be needed.

We propose to revise § 424.20(e),
which pertains to the requirements for
posthospital SNF care, by adding a new
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provision to specify that the signer of
the certification and recertification may
be a nurse practitioner or clinical nurse
specialist, neither of whom has a direct
or indirect employment relationship
with the facility, but is working in
collaboration with a physician. In this
section we also propose to explain that
“collaboration” means a process
whereby a nurse practitioner or clinical
nurse specialist works with a doctor of
medicine or osteopathy to deliver health
care services. The services must be
delivered within the scope of the
practitioner’s professional expertise as
defined and as licenced by the State,
with medical direction and appropriate
supervision as provided for in guidelines
jointly developed between the
practitioner and the physician or other
mechanisms defined by Federal
regulations and the law of the State in
which the services are performed.
Public Law 101-239 did not amend
section 1883(d)(2)(A) of the Act, which
requires that for swing bed hospitals
with more than 49 beds that are
approved after March 31,1988, the
extended care patient’s physician has 5
days, beginning on the availability date,
to certify that the transfer of the
extended care patient is not medically
appropriate. Therefore, we are not
proposing to make any changes to
§ 424.20(b)(2), which reflects this section
of the Act. However, we are revising the
authority citations for part 424 to
include § 1883(d)(2) of the Act, since
that section contains the authority for
§ 424.20(b)(2).

I11. Response to Comments

Because of the large number ot items
of correspondence we normally receive
on proposed regulations, we are not able
to acknowledge or respond to them
individually. However, we will consider
all comments that we receive by the
date and time specified in the “Date”
section of this proposed rule, and, if we
proceed with a final rule, we will
respond to the comments in the final
rule.

IV. Information Collection Requirements

Section 424.20 of this proposed rule
contains information collection and
recordkeeping requirements that are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.) The information
collection requirements concern
signatures for certification and
recertification statements for extended
care services. The respondents who
would be responsible are physicians,:
nurse practitioners or clinical nurse
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specialists working in collaboration with
a physician. Public reporting burden for
this collection of information is
estimated to be (estimated to be
provided before final publication)
minutes/hours per response. A notice
will be published in the Federal Register
after approval is obtained.

Organizations and individuals
desiring to submit comments on the
information collection and
recordkeeping requirements should
direct them to the OMB official whose
name appears in the “ADDRESSES”
section of this preamble.

V. Regulatory Impact Statement

Executive Order 12291 (E.0.12291)
requires us to prepare and publish a
regulatory impact analysis for any
proposed rule that meets one of the E.O.
12291 criteria for a “major rule”; that is,
that would be likely to result in—

= An annual effect on the economy of
$100 million or more;

* e A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

= Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In addition, we generally prepare a
regulatory flexibility analysis that is
consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612) unless the Secretary
certifies that a proposed rule would not
have a significant economic impact on a
substantial number of small entities. For
purposes of the RFA, physicians are
considered to be small entities. We also
consider nurses who work on a
consulting basis or who are self-
employed to be small entities.
Individuals are not considered as small
entities.

Section 1102(b) of the Act requires the
Secretary to prepare a regulatory impact
analysis if a proposed rule may have a
significant impact on the operations of a
substantial number of small rural
hospitals. Such an analysis must
conform to the provisions of section 603
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 50
beds.

The committee report to section 6028
of Public Law 101-239 did not provide
any specific rationale for.expanding the
requirement for physician certification
and recertification to include nurse

practitioners and clinical nurse
specialists. However, in the past
Congress has looked at Medicare and
Medicaid certification and
recertification requirements and chosen
to amend only certain parts of them
under the Medicaid program. For
instance, section 2183 of Public Law 97-
35 amended section 1903(g)(1)(A) of the
Act to allow physician assistants and
nurse practitioners to recertify the
continued need for inpatient (hospital,
SNF and ICF) services. According to the
legislative report which accompanied
this law, (H.R. Rep. No. 97-158, 97th
Cong., 1st Sess., (1981)), Congress fouhd
physician assistants and nurse
practitioners, under the supervision of
physicians, were well qualified to
perform a recertification of a patient’s
need for continued inpatient care; We
believe that Congress, since they passed
the legislation, would also find nurse
practitioners and clinical nurse
specialists qualified to certify and
recertify that extended care services are
needed or continue to be needed.

The proposed rule states that in order
for nurse practitioners and clinical nurse
specialists to certify or recertify that
extended care services are needed or
continue to be needed, they cannot have
a direct or indirect employment
relationship with the facility. However,
we believe that since the nurse
practitioner or clinical nurse specialist
must work in collaboration with a
physician, as defined in the preamble
and regulations text (proposed
8§ 424.20(e)(2)), and have knowledge of
the case, the nurse practitioner or
clinical nurse specialist would be
familiar with the procedures necessary
to certify or recertify. The
implementation of the provision to allow
nurse practitioners and clinical nurse
specialists to certify and recertify would
be beneficial to physicians since this
would free physicians to perform other
procedures that require the full skill of
his or her profession.

We have determined that this
proposed rule, in itself, would not
produce any effects that would meet any
of the criteria of E .0.12291; therefore, a
regulatory impact analysis under E.O.
12291 is not required. For the same
reasons, we have determined and the
Secretary certifies that this proposed
rule would not have a significant effect
on a substantial number of small entities
or have any adverse effects on small
rural hospitals. Thus, a regulatory
flexibility analysis under the RFA and
rural impact analysis under section
1102(b) of the Act are not required.
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V. List of Subjects in 42 CFR 424

Assignment of benefits, Physician
certification, Claims for payment,
Emergency services, Plan of treatment.

42 CFR part 424 would be amended as
set forth below:

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

1. The authority citation for part 424 is
revised to read as follows:

Authority: Secs. 216(j), 1102,1814,1815(c),
1835,1842(b), 1861,1866(d), 1870(e) and (fi,
1871,1872 and 1883(d)(2) of the Social
Security Act (42 U.S.C. 416(j), 1302,1395f,
1395g(c), 1395n, 1395u(b), 1395%, 1395cc(d),
1395gg(e) and (f), 1395hh, 1395ii and
1395tt(d)(2)).

Subpart A—General Provisions

2. Subpart A is amended as follows:

a. In §424.1, the introductory language
for paragraph (b) is republished and
paragraph (b)(1) is revised to read as
follows:

§424.1 Basis and scope.
h it

(b) Scope. This part sets forth certain
specific conditions and limitations
applicable to Medicare payments and
cites other conditions and limitations set
forth elsewhere in this chapter. This
Subpart A provides a general overview.
Other subparts deal specifically with—
1 *(1) The requirement that the need for
services be certified and that a
physician establish a plan of treatment
(Subpart B);
H

b. In § 424.5, the introductory language
for paragraph (a) is republished and
paragraph (a)(4) is revised to read as
follows:

8§424.5 Basic conditions.

(a) As a basis for Medicare payment,
the forl]lowing conditions must be met:
*

(4) Certification ofneedfor services.
When required, the provider must obtain
certification and recertification of the
need for the services in accordance with
Subpart B of this part.

Subpart B—Physician Certification and
Plan of Treatment Requirements

3. Subpart B is amended as follows:

a. The title for Subpart B is revised to
read: Subpart B—Certification and Plan
of Treatment Requirements.

b. Section 424.10(a), is revised to read
as follows;
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§424.10 Purpose and scope.

(@) Purpose. The physician has-a«
major role in determining utilization of
health services furnished by,providers,.
The. physician decides upon admissions,
orders tests, drugs, and treatments,,and
determines the length of stay.
Accordingly, sections;1814{p)(2) and
1835(a)(2) of the Act,establish aBia*
condition for Medicare payment that a
physician)certify,’the necessity of:the
services and, imsome/irestances,
recertify theoontinuedineed for. those:
services..

Section 1814(p)(2)-of: the Act alsol
permits nurse.practitioners?or clinical
nursespecialistStOicertifyandirecertify»
the need fdrposti-hospital extended care
services.

*_ *

c. In section 424.11, paragraph ($} is
revised, theantroductory language for*
paragraph (e) is revised, and a new
paragraph.(e)(4)!isadded.to,read'a8
follows:.

8424.11 General procedures.
% * B e

(b) Obtaining the certification and
recertification statements: Nowpecific;
procedures orfbrms are required for
certification'and*recertification*
statements: The provider may adopt-any;
method:thattpermite verification THe®
certification’and!recertification’
statements may'beenteredonfbrmsi.
notes;.cnrecordS/thattthnappropriate*
individualsigns, or on a special separate*
formi Except as provided in paragraph»
(d) of this section for delayed!
certifications, there must be anseparate;
signedstatementforeachicertification)
or recsrtifiiation;.

()  Limitation on authorization ttrsign

statements. A certification on
recertification statement?may. be signed!
onfybyone of the following::

* * * %k *x * *x * %

(4) A nurse practitioner or clinical
nurse’specialist; ,aK definediandlliceaised:
by the State, in the circumstances
specifiediin: § 424.20(ef

d: In §424.20, the introductory
language and paragraph (e)!are:revisedi
to read as follows:*

8424.20 Requirements fOr posthospital
SNF care:

Medicare Part,A pays fonposthospital
SNF care furnished by. a SNF or.a
hopsital with a swing-bed,approval only,
if the certification, and:recertification for.
services.are consistent.wilh.the content
of paragraph (a)'or (fc)'o f tHis section, as

appropriate. .

[e\Signature. Gertification and >
recertificationlstatementSmay'be sagned

by—
y(1) The physiniannrBspBnsible;fbr the
case on,with his:anherauthorization;,by/
a physician on the SNF staffor a
physicianwhol/is available imcaee ofian®
emergency andhasknawledgpof,the
case; or
(2)  )A nurse.practitioner or clinical
nurse specialist, neither of whom has a
direct”or. indirectcemployment,
relationship-with the.facility but who ie
wonkingjincollaborationwith.a
physioian. For purposes oFthis,section;,
“Gollaboratibn”,;means a process
whereby a nurse,practitioner or clinical
nurse specialisfworks with a doctor of
medicine or osteopathy;tb deliverhealth'
care services; The services"are*delivered
withinrthe scope ofthe practitioners
professional expertise, with medical!
direct!lbnand!appropriate supervision as
provided’fbriih’guidblines jointly
developecHBettoeenthe practitioner and!
the physioian or othermeGhanisms4
defined by-Federaliregulbtionsund'the
law of the State imwhiohithejsservioesi
areperfonmedi
*fc it hk
(Catalag;o6Federal <xDomestic. Assistance
Progfam No, 93.774, M edicare-
Supplementary Medical Insurance Program)
Dated: January 16,,199£.
Gail R. Wilensky,
Administrator Health GareFinanoing’
Administration..
Approved: April,4,.1991.
Louis:W*Sullivan,,
Secretary-.
[FR/Doc. 91-154311Kiled>6i-27>-91t,8:4F,am]$
BILUNG CODE-412&Gl1-MYfc

42 CFR Part 433
[MBF-35-P].

RIN: 0938-AE36

Medicaid Program; Medicaid
Management Information Systemi
(MMIS) Performance Review:
Notification Procedures,for Changes in
Requirements, Performance
Standards, and Reapproval Conditions

AGENCY: HealthsCare Financing
Administration*(HGFA), HHS!

action: NotiGeofpropoBedlraiemaking.

summary: This rule proposes to«
eliminate the requirementan the
Medicaidiregulations thatiHGEAcmeei;
certain Federal Registernotification
requirements for any changesitL
performance standards and other
conditions,for reapprovalafTState
Medicaid Management Information«
Systems (MMISs)J,even'ifsuch Federal'
Register notice would not'otherwise'Be
required. An independent regulatory
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Fédéral Register'pubiicatibn>
requirement wouldiremaih’iinplheewith’
respect toioHangesnn systemc
requirements and Mother conditfons fbr
approvalofMMISa.
Webelievethatareviaed”rocessfop’
notifying States and'other concerned
parties of changes in performanee!
standards and otherconditibns’of
reapproval is appropriate and will
facilitate the efficient'issuance'of
revised MMISreviéwrequirement&and!
methodologieseachyear:

dates: Comments>will.be.considéreduf
we receive them at the appropriate
address, as provided'belbw(na‘létér-
thanfepan. onJpfy29; 19911

ADDRESS: Mailcommentsdo the

following;*

Health «Care Financing Administration;,
Départaient’of Health and'HlUmam
Services, Attention::MB”"35-~P;,PEKBox
26676, Baltimore, Maryland'21207:,

I1f you prefer,.you «may/deliwearyour,
commente to. one: o f five-following;
addresses:.

Room 309"-Gi Hubert*HI Humphrey/
Building; 2G0lhdependence Avenue;.
SW:, Washington, DG,.or*

Room 132, East'MIghRise Building; 6325>
Security Boulevard: Baltimore?
Maryland!

If comments concern information
collection or recordkeeping
requirements, please;addiesaa copy/of
comments to:

Office of InformationmndiRegulatory.
Affairs, Office of Management and!
Budget, Room 30fl2, New, Executive;
Office Building, Washington,,QC
20503.,,Attention: Allisondierrom,
Duetostafffngand'resource:

limitations, we cannot;accept?facsimile

(FAX) copiecscafcommentai,

In commenting,,pieaereferto:file;CDde
MB-35-P. Gbmmentawill be available:
forpublic inspectiDnaethey/are
received, generally beginning
appraximatefy&weeks after*
pubiicationjihiRbonrSOS"G”ofithe
Depanttnent'SiaffiGesat!200:
Independence Avenue,,SWi,
Washington*» BG,\on; Mbndajy through«
Friday ofeach;week: from«8:30'atm; to>
5)O0)p,m. (2027246"7890)!-

FOR FURTHER INFORMATION CONTACT:
Rick Friedman;,(301),966-3292..

SUPPLEMENTARY INFORMATION:

Background

Uhdér the authority ofisectibir
1903(a)(3)ottheSbriai'Sécurify Acffthe*
Act), HGFA requiresrmost*States with)ze
Medicaidprogram to-operaté:an*
approvedmeeftanized daiins'procéssing
and information retrieval system. The
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mechanized claims processing and
information retrieval system (referred to
as the Medicaid Management
Information System (MMIS) is a system
of software and hardware used to
process Medicaid claims, and to retrieve
and produce utilization data and
management information about
Medicaid recipients and services. These
data and information are required by the
Medicaid agency and by the Federal
Government for administrative and
audit purposes.

Federal financial participation (FFP) is
available at the 75 percent rate for
operation of an approved MMIS. Section
1903(r)(4)(A) of the Act requires reviews
of each MMIS at least once every 3
years to determine whether it meets
performance standards, system
requirements, and other conditions and
continues to qualify for FFP. Other
limited or full reviews also may be
conducted. Sections 1903(r)()(C) and
1903(r)(4)(B) of the Act require
reductions in FFP otherwise due a State
under secton 1903(a) if a State fails to
meet certain deadlines for operating the
system or if the system fails to meet
certain conditions for approval or
reapproval.

OnJune 30,1981, we published in the
Federal Register (46 FR 33653) a notice
containing the initial performance
standards used to evaluate State
MMISs. In that notice, we indicated that
the standards would be published in the
Federal Register but the detailed
supporting procedures concerning the
application of the standards (sampling,
scoring, evaluation methodologies, etc.)
would be published in the State Medical
Manual and issued to all MMIS States.
We also provide the detailed
instructions and supporting procedures,
including the sampling, scoring, and
evaluation methodologies that will be
used to review each State’s MMIS, as
part of the System Performance Review
(SPR) Guide issued to every State by
June 30 of each year preceding the
review period that begins October 1.

Section 1903(r)(6)(F) of the Act
requires HCFA to periodically update
the performance standards, systems
requirements, review criteria, and other
requirements, when appropriate, that
are used in conducting reviews for
reapproval of the MMIS. While the
performance standards for reapproval of
MMISs have remained mostly
unchanged, the supporting procedures
described earlier generally have been
updated from year to year.

Although not required by statute, in
July 1985 (50 FR 30848) we promulgated
a regulation at § 433.123 which requires
publication of a Federal Register notice
describing proposed revisions to system

requirements, standards, or other
conditions for approval or reapproval
without regard to whether such Federal
Register publication is required under
the Administrative Procedure Act. In
that regulation, we specified that we
would issue a subsequent notice
responding to public comments on any
proposed revisions and issue the new or
modified standards or conditions in the
State Medicaid Manual. Section
433.123(b) specifies that HCFA will
allow a reasonable period of time before
the applicable review period for States
to meet changes in systems
requirements and conditions for
approval. Section 443.123(c) specifies
that HCFA will notify Medicaid
agencies at least one calendar quarter
before the applicable review period for
hew or modified standards or conditions
of reapproval.

In accordance with § 433.123, we have
published the standards in the Federal
Register, but we have not published all
of the factors, methods of evaluation,
and supporting procedures. This is
consistent with the intent specified in
the June 30,181 Federal Register notice.
As we indicated earlier, we issue,
generally annually, the detailed factors,
methods of evaluation, and supporting
procedures for conducting MMIS
reviews for reapprovals as part of the
SPR Guide. (For informational purposes,
we repeat the standards in the guide.)

State Involvement in Developing
Updated Measures

Section 1903(r)(6)(E) of the Act
requires us to notify all States of any
revision in procedures, standards, and
other requirements at least one quarter
before they are to be used for
conducting reviews for MMIS
reapprovals. It does not mandate the
form or the content of the notification.
Since 1981, we have developed
acceptable performance levels and
specific methodologies for conducting
reviews and evaluating State MMIS
operations each fiscal year and issued
them in the SPR Guide after consultation
with and opportunity to comment by
States through established HCFA
administrative procedures. We have
involved State representatives in this
development, including the Systems
Technical Advisory Group (&-TAG).
The S-TAG is a component of the State
Medicaid Directors Association
(SMDA)). The SMDA is an organization
affiliated with the American Public
Welfare Association (APWA). The
existing S-TAG consists of seven State
representatives and a representative
from the APWA who provide technical
assistance to HCFA on the systems
operations of the Medicaid program,
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especially the MMIS. HCFA holds
meetings or teleconferences, or both,
with the S-TAG to obtain their advice
on proposed changes to the existing
procedures and conditions of reapproval
in the SPR Guide. In addition, HCFA
frequently sends copies of the draft SPR
Guide to the States and the S-TAG for
further comment and input. This is done
before the final distribution of the guide
on or before June 30 preceding each
fiscal year review period that begins on
October 1. HCFA central office staff
monitor this process and coordinate the
changes from the States. As a result of
this administrative process, the final
SPR Guide that HCFA issues each year
incorporates the States’ input and
addresses their concerns.

Based on our past experience, we
believe that the opportunity offered to
States by this administrative process to
make recommendations and Changes
concerning the systems performance
review requirements and to comment on
specific proposals has proven to be an
effective, efficient, and expeditious
process in view of the frequency (at
least once a year) with which we update
and reissue the SPR Guide. We believe
that this process of distributing the SPR
Guide to all States by June 30 of each
year preceding the review period that
begins October 1 meets the requirements
of section 1903(r)(6)(E) of the Act for
notice of States.

Notice Changes

Since the inception of the MMIS
program, HCFA has published in the
Federal Register only one set of
standards for reviewing the performance
of the States’ MMISs for reapprovals. In
the June 30,1981 notice cited earlier,
standards and elements were specified,;
factors were included for illustrative
purposes only. On September 5,1990, we
published in the Federal Register (55 FR
36319) a final notice to eliminate the use
of elements in the SPR Guide. We
further indicated that the factors would
not be directly associated with any
particular standard; that is, passing a
given standard would not depend on
meeting the requirements of a given
grouping of factors. We made these
changes because, based on our
experience, the prior SPR Guide had a
number of shortcomings. In some
instances, specific activities we wanted
to measure as indicative of the
performance of the MMIS could not be
logically classified under the standards
or elements as they were formatted, or
could arguably be placed under more
than one of the standards and elements.
In other instances, we felt it
inappropriate to review activities under
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a particular standard or element’,
because shifting,program emphasis,
indicated that«priorities be placed in
other areas.

On.the.basis, of our. experience, in
overseeing the administration) of the
MMIS>and conducting the:required
performance reviews since 1981« we
have concluded that:the Federal.
Register notice, requirements, of § 433.123-
conceming the.performance;standards
and conditions of reapproval, are
constrictive,.inflexible,,and
unnecessary..We have in,place the
previously discussed.flexible,and,
efficient:procedures.for making,changes:
to.the factors, methods;of evaluation,
and supporttng.materials,,which provide
ample notice to the, States,, allow, for
appropriate input by the States, and
conform with provisions, o fthe. Act.
Publication o frevisions:in the.Federal
Register generally requiresa minimum
lead'time oflI*fo 24 months.,This,lead
time takes into account the approximate
time for developing,and clearing,
appropriate.changes within HCFA and
the Department,, the process of”
publishing a proposed'notice,.a period oh
time for public comments* and issuance,
of.a subsequent.notice. As a result*,we
believe that.the assessment data
gathered from, the reviews conducted
undér this lengthy publication process oft
changes would'no longer be timely or
relevant to current MMIS'concerns.

We also believe that our notification
process through issuance ofthe'SPRs
Guide following,consultation,and
cooperative, development with«the
States and the S-TAG satisfy the
requirement for appropriate notice in
section ig03(r)ME) ofthe Act. That
requirement concerns the,changes tethe
performance standard's and'other
conditions used for the reapproval’,of
State MMISs.

As indicated earlier, we obtain.States’
input and respond to their comments. In
addition,,the advance release time o fthe.
SPR Guide at least one:quarter before
the date. that.it. will be used for
reapproval reviews meetsthe
notification periodlrequired inkthe Act.
As also discussed earlier,,all oEthe
standards*.factors, methods of
evaluation, and scoring and sampling;,
methodologies areincludedin the guide,
and'issued'to States 3.manths.before;the.
affectedreview period (by June 30.
before the October. 1 implementation
date). Therefore;,we have concluded
that.puhlicatibn ofe noticeo fproposed
changes,.a.finalnotice addressing public,
commentsin therFederal Register,.and a
subsequent administrative issuanceas.a"
prerequisite for issuing final changes in
the conditions,for reapprovalis not.the
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most appropriate,, efficient mechanism,
for notifying.MMIS.States of proposed!
changes and allowing them, opportunity
for comment. We will use a more,
expeditious.means ofrprovidingStates
with notice of changes,and opportunity
for comment through the SPR.Guide..

We are proposing to delete those:
provisions«of & 433:123?which specify,
that notification of changes concerning
performance-standards and/or other
conditions, o freapprovai mustitake place
through: publication of.a proposed:
notice,,a subsequentnotice:addressing
public comments: in the Federal Register,,
and publicationsid the:State Medicaid
Manual.ln place of, that language* we
are proposing to-revise* § 433:123*to*
reflecttthe notice:requirementsin;section-
1903(n)(8)(E) ofthe Act; thafcis; we will
notify, Medicaid agenciesdirectly«at
least one calendar quarter before the:
review period to which thenewor
modified performance stendhrdb or
conditionsofreapproval apply: As«a
result; HGFA willbe able-to develop or*
modifymoreefffeGtivereapproval
requirements. HGFA ateo will be able to
conductsystem performancereviews off
MMISs undfer a*performance review
mechanism<thatis moretimely; easierto?
work with*,and more reflectivelo fthel
current concernsin MMI5 State
operations with more relevantand’
timely assessmentdata being,derived’
from thereviews a8'welli

Response to Public Comments

Because of the.large number of items
of correspondencewe normally receive
on a proposed rule,,we are not able to
acknowledge or respond ta diem,
individually. However, we will consider
all commentsthat w.e receive,by. die
date and.time specified in the. “Date!’
section,o fthis preamble and will,
respond" to«-the,comments, in the
preamble,ofthe final rule issued!
followingthis.proposed rule.

Paperwork Burden

Section«433)123.does not:contain)
information.collection requirements: that:
are subjpctito review by the: Office of
Managementand-Budget,under the
requirements of the Paperwork;
ReductionjAct 0f1980>(44>1il;S:G..Ghapter
35).

Regulatory Impact Statement,
1. Executive Order 12291m

Executive'Order 12291 (E.O.-12291.)
requires us.to. prepareandpubliah.a;
regulatoryimpadanalysis.for any
proposed.rule: that, meets oneoftthe E.Q,.
12291 criteria, forra.“majpr rule”; that, is,,
that would.be likely ta resultine—
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= An annualeffect: on.the economy of.
$106 million«or more;

= A major increase imcosts on pricesi
forconsumers* individual industries:
Federal, State* or local government
agencies, or geographic regions;.or

= Significantadverse effects:on.
competition; employment, investment;
productivity; innovation* or on the
ability of United1States-basedi
enterprises irrdbmeé&tic or export'
markets;

This, proposed rule would4delete the
requirements from § 4331123 of the
regulations,that we publish the
performance, sthndards and’other
conditions for reapproval of MMISs in
the Federal’Register. These
requirements, are notdicthied'by, statute
and are considered'unnecessary at this
time. Under- currentrequirements ofthe
regulations, flexibility-and efficiency for
making changes are.greatly limited: Foe
example; pubilcation,and!final change in.
the Federal Kegister in accordance with
8§ 433,123. ordinarily requires a minimum:
lead'time, 0f 18 ta«2 4 months.

The objective ofthis proposed rule is
to increase efficiency infimplementing
needed changes in MMIS operationsandl
administration by eliminating;the need)
for publicatiorr hx the Federal Register as
a prerequisite for. our making changes to
the SPR Guide*, States would«continue: to:
receive notice and an-opportunity to
comment; Therefore,,any effect on
States due to«this proposed:regulhtiom
would be minimal.

We donot expectthis;proposed:rale
toimeet»any/oftile criteria fori®major
rale under 12291. Therefore; we artr
not:including an initial regulatory impact«
analysis.

2. Regulatory Flexibility AgL

We generally prepare a regulatory’
flexibility analysis thatis*consistent
with tiie Regulatory*Flexibility Ad*
(RFA)(5TJ.S.C. 601 through 612);unless
the Secretary certifies thata proposed4
regulation wouldsot'have: a-significant
economicrimpacton a substantial’
numberofsmallentities. Forpurposesof
the RFA, we do not*consider States to Be
small entities.

Also,,section.1102(b) ofthe.Social
Security Ad requires the Secretary to:
prepare,a regulatory impact,analysis ifa
proposed4egulation may havea
significantimpad on.the operation,ofa.
substantial number of smallraral
hospitals. Such,ananalysis. must
conform to the provisions of section 603'
of the RFA, For purposes of section«
1102(blof, the Act; we define aksmall
rural hospital as s hospital whichds
located outside of a.Metropolitan
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Statistical Area and has fewer than 50
beds.

Since States .are not considered small
entities, we have determined, and the
Secretary certifies, that this proposed
regulation would nothave a significant
economic impact on asubstantial
number of small entities. As discussed
above, States would still be given notice
and an opportunity to comment on
proposed changes. In addition, this
proposed regulation would nothave a
significant impact on the operations of a
substantial number ofsmall rural
hospitals. Therefore, we have not
prepared analyses for either the RFA or
section 11021b] of the Act.

List of Subjectsin 42 CFR Part433

Administrative practice and
procedure, Child support, Claims, Grant
programs—health, Medicaid, Reporting
and recordkeeping requirements.

42 CFR part 433 would he amended as
follows:

PART 433—STATE FISCAL
ADMINISTRATION

1. The authority citation for part 433
continues to read as follows:

Authority: Secs. 1102,1137, T90Z(a)(4],
1902{a)(25), 1902(a)(4S.), 1903(a)(3), 1903(d)(2),
1903(d)(5), 1903(d), 19Q3(p), 1903(r), and 1912
of the Social Security Act; 42 U.SKC. 1302,
1320b-7, 1396a(a)(4), 1396a(a)(25),
1396a(a)(45), 1396b(a)(3), 1396b(d)(2),
1396b(d)(5), 1396b(0), 1396b(p], 13965(4 and
1396k, unless otherwise noted.

2. Section 433.123 is revised to read as
follows:

§433.123 Notification of changes in
system requirements, performance
standards or other conditions for approval
or reapproval.

(@) Whenever HCFA modifies system
requirements or other conditions for
approval under § 433.112 or § 433.118,
HCFA will—

(1) Publish a notice inthe Federal
Register making available the proposed
changes for publiccomment

(2) Respond in a subsequent Federal
Register notice to comments received,
an

(3) Issue the new or modified
requirements or conditions in the State
Medicaid Manual.

(b) For changes in system
requirements or other conditions for
approval, HCFA will allow an
appropriate period for Medicaid
agencies to meet the requirement
determining this period on the basis of
the requirement’s complexity and other
relevant factors.

(c) Whenever HCFA modifies
performance standards and other
conditions for reapproval under

§ 433.119, HCFA will notify Medicaid
agencies at least one calendar quarter
before the review period to which the
new or modified standards or conditions
apply.
(Catalog of FederallJtomestic Assistance
Program No. 13.714—Medical Assistance
Programs)

Dated: November 12,1990.
Gail R. Wilensky,
Administrator, Health Care Financing
Administration.

Approved: March 27, 1991.
Louis W. Sullivan,
Secretary:
[FR Doc. 91-15432 Filed 0-27-91; 8:45 amj
BILLING CODE 4120-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 91-177, RM-7737]

Radio Broadcasting Services; Orland,
CA

AGENCY: Federal Communications
Commission.

action:Proposed rule.

summary: This document requests
comments on a petition for rule making
filed on behalfof Edward E. Abramson,
permittee of Station KXHMfFM),
Channel 293A, Orland, California,
seeking the 'substitution of FM Channel
294B1 for Channel 293A and
modification of Ms construction permit
accordingly. Coordinates for this
proposal are 39-45-40 and 122-22-20.

Petitioner’s modification proposal
complies with the provisions of Section
1.420(g) of the Commission’s Rules.
Therefore, we will not accept competing
expressions of interest in the use of
Channel 294B1 .at Orland, California, or
require the petitioner to demonstrate the
availability ofan additional equivalent
class channel.

dates: Comments must be filed on or
before August 16,1991, and reply
comments on or before September 3,
1991.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: Eric S.
Kravetz, Esq., Brown, Finn & Nietert,
1920 N. Street, NW., suite 660,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.
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SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-177, adopted June 17,1991, and
released June 25,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center, (202) 452-1422,1714 21st Street,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding filing
procedures for comments, See 47 CFR
1.415 and 1.420.

Listof Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, AllocationsBranch FaheyandBuies
Division, Mass Media Bureau.

[FR Doc. 91-15504 Filed 6-27-91; 8:45am]
BILUNG CODE B712-01-M

47 CFR Part 73
[Docket No. SI-176, RM-7738]

Radio Broadcasting Services; Fortuna
and Rohnervifle, CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by North Star Communications,
permittee of Station KQEX(FM),
Channel 263A, Rohnerville, California,
seeking to change the designation of its
community of license to specify Fortuna,
and to modify its permit for Station
KQEX(FM) to specify operation on
Channel 262C2. Petitioner’s proposal is
premised on a desire to provide a first
local, wide area coverage FM
transmission service to Fortuna, the
community to which Rohnerville is
annexed. Coordinates for this proposal
are the presently authorized site for
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Station KQEX(FM) at 40-30-03 and 124-
17-10.

Petitioner’s modification proposal is
considered pursuant to the provisions of
§ 1.420 (g) and (i) of the Commission’s
Rules. Therefore, we will not accept
competing expressions of interest in the
use of Channel 262C2 at Fortuna, or
require the petitioner to demonstrate the
availability of an additional equivalent
class channel.

dates: Comments must be filed on or
before August 16,1991, and reply
comments on or before September 3,
1991.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, as follows: North Star
Communications, Radio Station
KQEX(FM), P.O. Box 291, Fortuna, CA
95540.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-176, adopted June 17,1991, and
released June 25,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center. (202) 452-1422,1714 21st St.,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one. which involve channel allotments.

See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-15503 Filed 6-27-91: 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 91-178, RM-7141]

Radio Broadcasting Services; Miami
Beach, Florida

agency: Federal Communications
Commission.

action: Proposed rule.

SUMMARY: This document requests
comments on a petition by Gilmore
Broadcasting Corporation, licensee of
Station WLVE(FM), Channel 230C1,
Miami Beach, Florida proposing the
substitution of Channel 230C for
Channel 230C1 at Miami Beach, Florida,
and modification of its license to specify
the higher class co-channel. Channel
230C can be allotted to Miami Beach in
compliance with the Commission’s
minimum distance separation
requirements without a site restriction at
coordinates North Latitude 25-47-18 and
West Longitude 80-07-48. In accordance
with §1.420(g) of the Commission’s
Rules, we shall not accept competing
expressions of interest or require the
petitioner to demonstrate the
availability of an additional equivalent
channel for use by interested parties.

DATES: Comments must be filed on or
before August 16,1991, and reply
comments on or before September 3,
1991.
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ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: John C. Quale, Edward A.
Yorkgitis, Jr., Wiley, Rein &Fielding,
1776 K Street, NW., Washington, DC
20006 (Attorneys for petitioner).

FOR FURTHER INFORMATION CONTACT:
Nancy J. Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-178, adopted June 17,1991, and
released June 25,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center, (202) 452-1422,1714 21st Street.
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Andrew J. Rhodes,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-15505 Filed 6-27-91; 8:45 am]
BILLING CODE 6712-01-M
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This section of the -FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

1991-1992 Marketing Year Penalty
Ratesfor AHKinds of Tobacco Subject
to Quotas

AGENCY: Agricultural Stabilization and
Conservation Service (ASCS), tfSDA.

action: Notice of determination.

summary: This notice sets forth the
determination of die 1991-1992
marketing year penalty rate for excess
tobacco for all kinds oftobacco subject
to marketing quotas. In accordance with
section 314 of the Agricultural
Adjustment Act of 1938, as amended,
marketing quota penalties for a kind of
tobacco are assessed at die rate of
seventy-five (75) percent of the average
market price for that kind -of «tdbacoo for
the immediately preceding marketing
year.

EFFECTIVE date:June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Sarah J. Matthews, Agricultural Program
Specialist, Tobacco and Peanuts
Division, USDA-ASCS, P.O.Box 2415,
Washington, DC 20013 (202] 447-4318.

SUPPLEMENTARY INFORMATION: Thi8 rule
has been reviewed under USDA
procedures established in accordance
with Executive Order 12291 and
Department Regulation No. 1512-1 and
has been classified as "not major.” It
has jbeen determined that this rule will
notresult ki: (1] An annual -effect on the
economy of$160 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments, or
geographic regions; or [3] significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises, to compete
with foreign-based enferprised in
domestic or export markets.

The tide and number of die Federal
Assistance Program to which this Tule
applies are: Commodity Loan and
Purchases; 10.051, as found in the
catalog of Federal Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this notice since the
Agricultural Stabilization mid
Conservation Service (ASCS) is not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this notice.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and Local
officials. See die notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24,1983].

Discussion

Section 314 -of the Agricultural
Adjustment Actof 1938, as amended,
provides that die rate of penalty per
pound for a kind of tobacco that is
subject to marketing quotas shall be
seventy-five (75) percent of theaverage
market price for such tobacco for the
immediately preceding marketing year.

For all kinds of tobacco subject to
marketing quotas, except Puerto Rico
(type 46} Tobacco, The Agricultural
Statistics Board, National Agricultural
Statistical Service (NASS), U.S.
Department of Agriculture -determines
and announces annually the average
market prices for each type of tobacco.
The penalty rates are determined on the
basis of this, information.

The National Marketing Quota for
Puerto Rican (iype-46) Tobacco for the
immediately preceding marketing year
was “0” pounds. There is no record of
any such tobacco being marketed.
Consequently, the penalty rate for the
1991-1992 marketing year cannot be
determined based on seventy-five (75)
percent of the average market price for
the immediately preceding year.
Therefore, the penalty rate for Puerto
Rican (type-46) Tobacco for the 1991-
1992 marketing year shall be the same
as the penalty rate determined for die
1989-1990 marketingyear, the last year
in which marketing information is
available.

Since the determination of the 1991-
1992 marketing year rates of penalty
reflect only mathematical computations
which are required to be made in
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accordance with a statutory formula, it
has been determined that no further
public rulemaking is required.
Accordingly, it has been determined
the 1991-1992 marketing year rates of
penalty of kinds of tobacco subject to
marketing quotas are as follows:

Rate of Penalty

(1081-1332 Marketing Year)

Kinds of tobacco Cent per pound

Flue-Cured..»____ ; 125
Rurtay ....... 131
FireckCured (Type 21.)......ccccceveunn 120
Ftred-Cured (Types 22, and 23).... 146
Dark Air-Cured (Types 35, and

36} 140
Virginia Sun-Cufed (Type 37)........ 109
Cigar-Filler and Binder (Types

42, 43, 44, 54, and 55).............. 1T3
Puerto Rican Cigar Filler (Type ;

B6) oo 57

Signed at Washington, DC on June 24,1991.
Keith D. Bjerke,
Administrator, Agricultural Stabilization and
Conservation Service.
[FRDoc. 91-45450 Filed 6-27-91; 8:45 am]
BILLING CODE 3410-05-M

Food Safety and Inspection Service
[Docket No. 91-024N]

National Advisory Committeeon
Microbiological Criteria for Foods;
Meeting

Notice is hereby given that a meeting
of the National Advisory Committee on
Microbiological Criteria for Foods, will
be held on Tuesday and Wednesday,
July 16-17,1991, in Denver, Colorado,
from 8:30 a.m. to 4:30 p.m., at the
Doubletree Hotel, 13696 East Hiff Place
at 1-225, (Aurora, Colorado) 80014,
telephone (303) 337-2800.

In addition, this notice announces that
the Seafood Workiqg Group of the
Advisory Committee on Microbiological
Criteria for Foods will hold a working
group meeting onJuly 15,1991, from 1
p.m. to 4 p.m., also being held atthe
Doubletree Hotel, Denver, (Aurora)
Colorado.

The Committee provides advice and
recommendations to the Secretaries of
Agriculture and Health and Human
Services concerning the developmentof
microbiological criteria by which the
safety and wholesomeness of food can
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be assessed, including criteria for
microorganisms that indicate whether
foods have been produced using good
manufacturing practices.

The following topics are scheduled for
discussion:

(1) Presentation on Campylobacter by
Dr. Morris Potter, Centers for Disease
Control, Atlanta, Georgia.

(2) Listeria monocytogenes document
as prepared and presented by the
Listeria monocytogenes Working Group.

(3) Read Meat and Poultry Hazard
Analysis and Critical Control Points
Plans as prepared and presented by the
Meat and Poultry Working Group.

(4) Microbiological Safety of Raw
Molluscan Shellfish as prepared and
presented by the Seafood Working
Group.

This notice also announces the
appointment to the committee of Dr.
Sterling S. Thompson of Hershey Foods
Corporation, Hershey, Pennsylvania,
and the reappointment for 1 year of Dr.
Mitchell Cohen, Centers for Disease
Control, Atlanta, Georgia.

The Committee meetings are open to
the public on a space available basis.
Comments of interested persons may be
filed prior to the meeting and should be
addressed to Ms. Catherine M.
DeRoever, Director, Executive
Secretariat, U.S. Department of
Agriculture, Food Safety and Inspection
Service, room 3175, South Agriculture
Building, 14th and Independence
Avenue, SW., Washington, DC 20250.
When submitting comments, please
reference Docket Number 91-024N.
Background materials are available for
inspection by contacting Ms. DeRoever
on (202) 447-9150.

Done at Washington. DC, on: June 24,1991.
Lester M. Crawford,
Administrator, FoodSafety and Inspection
Service.
[FR Doc. 91-15452 Filed 6-27-91; 8:45 am]
BILLING CODE 3410-DM-M

Forest Service

Copper Basin Land Exchange and
Mine Plan Proposal; Prescott National
Forest and Phoenix District (BLM)
Yavapai County, AZ; Environmental
Impact Statement Cancellation Notice

Phelps Dodge Corporation of Phoenix,
Arizona, has withdrawn its proposals
for a land exchange and mining in the
Copper Basin area of Yavapai County,
Arizona.

The Notices of Intent, published in the
Federal Register of August 4,1988, and
as revised in the Federal Register of
January 19,1989, are thereby rescinded:

(FR Documents are, respectively, 88-
17561 and 89-1213).

FOR FURTHER INFORMATION CONTACT:
Ray Thompson, Copper Basin
Interdisciplinary Team Leader, Prescott
National Forest, 344 S. Cortez St.,
Prescott, AZ 86303; telephone (602) 445-
1762 or FTS 762-4820.

Dated: June 20,1991.
Goy G. Jemmett,
Forest Supervisor.
[FR Doc. 91-15371 Filed 6-27-91; 8:45 am)
BILLING CODE 3410-11-«

DEPARTMENT OF COMMERCE
Bureau of Export Administration

MCTL Implementation Technical
Advisory Committee; Closed Meeting

A meeting of the MCTL
Implementation Technical Advisory
Committee will be held July 25,1991, at
9:30 a.m., in the Herbert C. Hoover
Building, room 1617-F, 14th Street and
Constitution Avenue, NW., Washington,
DC. The Committee advises the Office
of Technology and Policy Analysis in
the implementation of the Militarily
Critical Technologies List (MCTL) into
the Export Administration Regulations
as needed.

The Committee will meet only in
Executive Session to discuss matters
properly classified under Executive
Order 12356, dealing with the U.S. and
COCOM control program and strategic
criteria related thereto.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on December 28,
1990, pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended, that the series of meetings or
portions of meetings of the Committee
and of any Subcommittees thereof,
dealing with the classified materials
listed in 5 U.S.C. 552b(c)(l) shall be
exempt from the provisions relating to
public meetings found in section 10
(a)(1) and (a)(3), of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be
open to the public.

A copy of the notice of determination
to close meetings or portions of meetings
of the Committee is available for public
inspection and copying in the Central
Reference and Records Inspection
Facility, room 6628, U.S. Department of
Commerce, Washington, DC. For further
information, call Ruth D. Fitts at 202-
377-4959.
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Dated: June 24,1991.
Betty A. Ferrell,
Director, TechnicalAdvisory Committee Unit.
Office of Technology and Policy Analysis.
[FR Doc. 91-15420 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-DT-M

International Trade Administration

[A-428-801, A-427-801, A-475-801, A-588-
804, A-485-801, A-559-801, A-401-801, A-
549-801, A-412-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From the Federal Republic of
Germany, France, Italy, Japan,
Romania, Singapore, Sweden,
Thailand, and the United Kingdom;
Initiation of Antidumping
Administrative Reviews

AGENCY: Import Administration/
International Trade Administration,
Department of Commerce.

AcTION: Notice of initiation of
antidumping administrative reviews.

SUMMARY: The Department of
Commerce has received requests to
conduct administrative reviews of
antidumping duty orders concerning
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From the Federal Republic of
,Germany, France, Italy, Japan, Romania,
Singapore, Sweden, Thailand and the
United Kingdom. In accordance with the
Commerce Regulations, we are initiating
those administrative reviews for the
period May 1,1990, through April 30,
1991.

EFFECTIVE DATE: June 28, 1991.

FOR FURTHER INFORMATION CONTACT:
Roland L. MacDonald, Director, Office
of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230: telephone (202) 377-2104.

SUPPLEMENTARY INFORMATION:

Background

The Department of Commerce (“the
Department”) has received timely
requests, in accordance with section
353(a), (2), and (3) of the Department’s
regulations, for administrative reviews
of antidumping duty orders covering
antifriction bearings (other than tapered
roller bearings) and parts thereof. The
orders cover three classes or kinds of
merchandise: ball bearings, cylindrical
roller bearings (cylindrical), and
spherical plain bearings (spherical).

Initiation of Reviews

In accordance with § 353.22(c) of the
Department’s regulations, we are
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initiating administrative reviews of the
following antidumping duty orders. We
intend to issue the final results of these
reviews no later than May 31,1992,

Antidumping duty
proceedings and firms

Federal Republic of

Germany
A-428-801:
Aerospatiale Division Heli-

copteres.
Durbal GmbH.& Co.................
FAG Kugelfischer George
Schaefer KGaA..
FiatAvio S.p.A..........

All.

Ball & Spherical.
All.

Ball &Cylindrical.

Fichtel & Sachs AG .. Ball

Georg Meuller Nurnberg, All.
AG. (GMN).

Heidelberg Druckmas-  All.
chinen, AG..

INA  Walzlager Schaeffler All.
KG..

Messerschmitt-Boelkow- All.
Biohm GmbH. (MBB).

Neuweg Fertigung GmbH. Ball.
(NWG).

NTN Kugellagerfabrik ~ All.

(Deutschland) GmbH..
Pratt & Whitney Canada,
Inc..

Ball & Cylindrical.

Rieter Machine Works, Ltd. All
(located in the United
Kingdom).

Rieter-Scragg Ltd. (located All
in Switzerland).

Schubert & Salzer Maschin-  All
enfabrik AG..

SKF GmbH, (including all All
relevant affiliates).

Zahnradfabrik Friedrichsha-  All.
fen AG..

France

A-427-801:

Aerospatiale Division Heli- All.
copteres.

Dassault Industries (includ- All.

ing all relevant affiliates).
FiatAvio SPp.A.....ccocviviiiinnne
INA Roulements SA..............
Messerschmitt-Boelkow-
Blohm (MBB).
Messier Bugatti.... .
Pratt & Whitney Canada,
Inc..

Ball & Cylindrical.
All.

All.

. Al
Ball &Cylindrical.

Rieter Machine Works, Ltd.... All.

Rieter-Scragg Ltd................... All.

Schubert & Salzer Maschin- Al
enfabrik AG..

SKF France (including all All

relevant affiliates).
SNFA
SNR Roulements S.A.
Societe Nationale d'Etude
et de Construction de Mo-

teurs d’Aviation
(SNECMA).
Turbomeca........c.ccocevvevniennnns All.
Italy
A-475-801:
Aerospatiale Division Heli- Ball & Cylindrical.
copteres.
FAG Italy.......ccocovvvrinininninnee Ball & Cylindrical.
FiatAvio S.pA.......ccccoviviriiinnns Ball & Cylindrical.

Messerschmitt-Boelkow-
Blohm, GmbH. (MBB).
Meter, S.p.A ..o
SKF-Industrie S.p.A. (includ-
ing all relevant affiliates).
Rieter Machine Works, Ltd....

Ball &Cylindrical.
Ball &Cylindrical.
Ball & Cylindrical.

Bali & Cylindrical.

Ball A Cylindrical.
Bali & Cylindrical.

Ball.

Antidumping duty
proceedings and firms

Rieter-Scragg Ltd....
Rolls Royce...
Schubert & Salzer
enfabrik AG..
Société Nationale d'Etude
et de Constructin de Mo-

aschin-

teurs d’Aviation
(SNECMA).
Japan
A-588-804:
Asahi Seiko Co., Ltd.............
C. Itoh and Co..

FiatAvio S.p.A... .
Fujino Iron Works Co., Ltd....
HIC Corporation
Honda Motor Co., Ltd............
Inoue Jikuuke Kogyo Co.,
Ltd..
lzumoto Seiko Co., Ltd..........
Koyo Seiko Company, Ltd
Kuros Industries Co....
Maehara Ironworks Co., .
Mazda Motor Corp.................
Messerschmitt-Boelkow-
Blohm, GmbH. (MBB).
Minebea Co,, Ltd.............. .....
Nachi-Fujikoshi Corporation..
Nakai Bearing Co., Ltd..
Nankai Seiko Co., Ltd...........
Nippon Pillow Block Sales
Company, Ltd..
Nippon Seiko KK....

Osaka Pump Co,, Ltd............
Peer International Japan......
Rieter Machine Works, Ltd....
Rieter-Scragg Ltd...............
Schubert & Salzer Maschin-
enfabrik AG..
Showa Pillow Block Mfg.,
Ltd..
Sumitomo Corp
Takeshita Seiko Co.

Tottori Yamakai Bearing
Seisakusho Ltd..
Uchiyama Manufacturing
Corp..

Wada Seiko Company, Ltd....
Yamaha Motor Company.......
Romania

A-485-801:
Tehnoimportexport................
Singapore

A-559-801:
NMB Singapore/Pelmec
Ind..
Sweden
A-401-801:
Rieter Machine Works, Ltd....
Rieter-Scragg Ltd........cccccceeues
Schubert & Salzer Maschin-
enfabrik AG..
SKF Sverige (including all
relevant affiliates).
Thailand
A-549-801:
NMB Thai/Pelmec Thai Ltd...

Rieter Machine Works, Ltd.....

Rieter-Scragg Ltd .
Schubert & Salzer Maschin-
enfabrik AG..

United Kingdom
A-412-801:

Aerospatiale Division Héli-
coptéres.

Class or kind

Ball.
Ball & Cylindrical.
Ball.

Ball & Cylindrical.

Ball.

Ball & Cylindrical.
Ball & Cylindrical.
Ball.

Ball.

All.

Ball & Cylindrical.

Ball.

All.

Spherical.
Spherical.

Ball & Cylindrical.
All.

All.

Ball & Cylindrical.
Ball.

Ball.

All.

All.
All.
Ball.
Ball.
All.
All.
All.

Ball.
Ball & Cylindrical
Ball.
Ball.
Ball.

Ball
All.

Ball.

Ball.

Ball.
Ball.
Ball.

Ball & Cylindrical.

Bail.
Ball.
Ball.
Ball.

Ball & Cylindrical.
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Antidumping duty

proceedings and firms Class or kind

Barden Corporation....

Cooper Bearings Ltd..

FAG UK........T.

FiatAvio S.p.A

INA Bearing Co., Ltd..

Pratt & Whitney Canada,
Inc..

Ball & Cylindrical.

Cylindrical.

Ball & Cylindrical.
Ball & Cylindrical.
Ball & Cylindrical.
Ball & Cylindrical.

Ball.

Rieter Machine Works, Ltd....
Rieter-Scragg Ltd. .
RHP Bearings Ltd

. Ball
Ball & Cylindrical.

Rolls Royce............. .. Ball & Cylindrical.
Schubert & Salzer Maschin- Ball.
enfabrik AG..

SKF (UK) Ltd. (including ail
relevant affiliates).

Ball & Cylindrical.

Interested parties must submit
applications for administrative
protective orders in accordance with
§ 353.34(b) of the Department’s
regulations.

These initiations and this notice are in
accordance with section 751(a) of the
Tariff Act of 1930 (19 U.S.C. 1675(a)) and
19 CFR 353.22(c) (1989).

Dated: June 21,1991.
Joseph A. Spetrini,
Deputy Assistant Secretaryfor Compliance.
[FR Doc. 91-15484 Filed 6-27-91; 8:45 am]
BILUNG CODE 3510-DS-M

[A-401-601]

Brass Sheet and Strip From Sweden;
preliminary results of antidumping
duty administrative reviews

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

action: Notice of Preliminary Results of
Antidumping Duty Administrative
Review.

SUMMARY: In response to requests by the
respondent, Outokumpu Copper Rolled
Products AB (OAB) (formerly
Metallverken AB), the Department of
Commerce has conducted two
administrative reviews of the
antidumping duty order on brass sheet
and strip from Sweden. The reviews
cover one exporter and two consecutive
periods from Maich |, 1988 through
February 28,1990.

As a result of the reviews, the
Department has preliminarily
determined to assess antidumping duties
equal to the difference between the
United States price and foreign market
value.

Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: June 28, 1991.

FOR FURTHER INFORMATION CONTACT:
Jonathan Freilich or Linda L. Pasden,
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Office of Agreements Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone (202) 377-3793.

SUPPLEMENTARY INFORMATION:
Background

On March 6,1987, the Department of
Commerce (“the Department”)
published in the Federal Register an
antidumping duty order on brass sheet
and strip from Sweden (52 FR 6998). On
March 1,1989 and March 30,1990,
respectively, OAB requested that we
conduct administrative reviews for the
two periods from March 1,1988 through
February 28,1990. We published notices
of initiation of the antidumping
administrative reviews on April 28,1989
(54 FR 18320) and April 27,1990 (55 FR
17792). The Department has now
conducted these administrative reviews
in accordance with section 751 of the
Tariff Act of 1930, as amended (“the
Act”).

Scope of the Review

The products covered by this review
are shipments of brass sheet and strip,
other than leaded brass and tin brass
sheet and strip, from Sweden. The
chemical composition of the products
under investigation is currently defined
in the Copper Development Association
(C.D.A)) 200 Series or the Unified
Numbering System (U.N.S.) C20000
series. Products whose chemical
compositions are defined by other
C.D.A. or U.N.S. series are not covered
by this investigation. Until January 1,
1989, such merchandise was classifiable
in the Tariff Schedules of the United
States Annotated (“TSUSA™) under item
numbers 612.3960, 621.3982, and
621.3986. Since that date, the
merchandise has been classifiable under
the Harmonized Tariff Schedule (“HTS”)
item numbers 7409.21.00 and 7409.29.20.
The TSUSA and HS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

The reviews cover one manufacturer/
exporter, OAB, and the two annual
periods from March 1,1988 through
February 28,1990.

United States Price

In calculating the United States price,
the Department used purchase price and
exporter’s sales price as defined in
sect; m 772 of the Act. For those sales
made directly to unrelated parties prior
to importation into the United States, we
based the United States price on
purchase price, in accordance with
section 772(b) of the Act. For sales made
through a related sales agent in the
United States to an unrelated purchaser

prior to the date of importation, we also
used purchase price as a basis for
determining United States price. For
these sales, the Department determined
that purchase price was the most
appropriate indicator of United States
price based on the following elements:
(1) The merchandise in question was
shipped directly from the manufacturer
to the unrelated buyer, without being
introduced into the inventory of the
related selling agent; (2) this was a
customary commercial channel for sales
of this merchandise between the parties
involved; and (3) the related selling
agent located in the United States acted
only as a processor of sales-related
documentation and a communication
link with the unrelated U.S. buyer. Final
Determination of Sales at Less Than
Fair Value: Color Picture Tubes From
Japan, 52 FR 44171 (1987).

Where all of the above elements are
met, we regard the routine selling
functions of the exporter as merely
having been relocated geographically
from the countiy of exportation to the
United States, where the sales agent
performs them. Id. Whether these
functions are performed in the United
States or abroad does not change the
substance of the transactions or the
functions themselves. Id. Where the
merchandise was further processed in
the United States, we based United
States price on exporter’s sales price
(ESP), in accordance with section 772(c)
of the Act. The calculation of United
States price is detailed below.

Purchase price was based on the
delivered price to unrelated purchasers
prior to importation into the United
States. For purchase price, where
applicable, we made deductions for U.S.
customs duty, U.S. brokerage and
handling, ocean freight and insurance.
For exporter’s sales price sales, where
applicable, we made deductions for
credit, U.S. customs duty, ocean freight
and insurance, warranty, U.S. brokerage
and handling, early payment discounts,
U.S. inland freight, value added for
further processing, commissions, and
indirect selling expenses.

For the one U.S. customer for which
we had information that OAB’s U.S.
subsidiary paid some of the freight costs
from independent U.S. warehouses to
the customer, but for which we had
received no information on these freight
costs, we used the reported ocean
freight expenses as best information
available (BIA). Because the respondent
did not report exact commission rates
for closed consignment sales, we used
the highest rate in the respective period
as BIA. For the sales that OAB’s U.S.
subsidiary further processed, where the
shipping date from the subsidiary was
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not reported, we used the shipping date
from Sweden as BIA. For ESP
transactions, where indirect selling
expenses were not reported, we used
the rate reported for the commissions as
BIA. When sales dates preceded the
review period, we used the commission
rate of the first year of the period as
BIA.

Foreign Market Value

In calculating the foreign market value
(FMV), the Department used home
market price as defined in section 773(a)
of the Act, because sufficient quantities
of such or similar merchandise were
sold in the home market to provide a
reliable basis for comparison. Home
market price was based on the delivered
price to unrelated purchasers. We made
adjustments, where applicable, for
inland freight and insurance, and for
differences in indirect selling expenses,
credit, warranty, and packing, as well as
for post-sale warehousing expenses
incurred in the United States.

Since there were no commissions paid
in the home market during the March 1,
1988 through February 28,1989 period,
for purchase price transactions, we
deducted home-market indirect selling
expenses from FMV to offset U.S.
commissions. See 19 CFR 353.56(b)(1).

No indirect selling expenses were
provided for the period March 1,1989
through February 28,1990 for both
purchase price and exporter sale’s price
transactions. For purchase price
transactions, we added the U.S.
commissions to FMV and did not offset
FMYV for these indirect expenses. See 19
CFR 353.56(b)(1); 353.56(b)(2).

Because respondent did not report
home market sales in 1987, we matched
U.S. sales in 1987 to home market sales
in January 1988. Because there were no
sales of 1063 strip in the home market
during one period, we matched U.S.
sales of 1063 strip to home market sales
of 1070 strip. We did not make
adjustments for physical differences
because no adjustment data were
provided.

Preliminary Results of the Review

As a result of our comparison of
United States Price to foreign market
value, we have preliminarily determined
that the following margins exist for
OAB:

Period of review Margin

(percent)
3/1/88-2/281/89 ..o 436
3/1/89-2/28/90 . ..ciiiiiiiieeiiireres 13.76
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Parties to the proceeding may request
disclosure within 5 days of the date of
publication of this notice. Any interested
parties may request a hearing within 10
days of publication. Any hearing, if
requested, will be held 44 days after the
date of publication of this preliminary
notice or the first workday thereafter.

Case briefs and/or written comments
from interested parties may be
submitted not later than 30 days after
the date of publication. Rebuttal briefs
and rebuttals to written comments,
limited to issues raised in the case briefs
and comments, may be filed not later
than 37 days after the date of
publication. The Department will
publish final results of this
administrative review, including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all entries of the
subject merchandise covered by these
reviews. Individual differences between
United States price and foreign market
value may vary from the percentages
stated above. The Department will issue
appraisement instructions directly to the
Customs Service.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
review for all shipments of the subject
merchandise from Sweden entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by section 751(a)(1) of
the Act: (1) The cash deposit rate for the
reviewed company will be that
established in the final results of this
review; (2) if the exporter is not a firm
covered by this review or by the initial
ivestigation, but the manufacturer is
covered by this review or the
investigation, then the cash deposit rate
will be that established for the
manufacturer of the merchandise in the
final results of this review; and (3) the
cash deposit rate for all other exporters/
producers shall be 13.76 percent. These
deposit requirements, when imposed,
shall remain in effect until publication of
the final results of the next
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.22 of the Commerce
Department’s regulations (19 CFR
353.22).

Dated: June 24,1991.
Eric I. Garfinkel,
Assistant Secretaryfor Import
Administration.
[FR Doc. 91-15485 Filed 6-27-91: 8:45 am]
BILLING CODE 3510-DS-M

[A-201-601]

Notice of Final Results of Antidumping
Duty Administrative Review: Certain
Fresh Cut Flowers From Mexico

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

EFFECTIVE DATE: June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Kate Johnson, Steve Alley, or Shawn
Thompson, Office of Antidumping
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
377-8830, (202) 377-1766, or (202) 377-
1776, respectively.

Final Results
Background

On May 2,1991, the Department
published in the Federal Register the
preliminary results of its administrative
review of the antidumping duty order on
certain fresh cut flowers from Mexico
(56 FR 20189). On May 9,1991, the Floral
Trade Council, the petitioner, requested
a public hearing in this case. On May 10,
1991, respondents Rancho Mision el
Descanso (Rancho Mision), Florex,
Tzitzic Tareta (Tzitzic), and Visaflor
also requested a hearing. On May 10,
1991, respondents Rancho el Aguaje and
Rancho el Toro indicated that they
would participate in the hearing.

Case briefs were filed by petitioner
and all respondents on May 24,1991.
Rebuttal briefs were filed by petitioner
and all respondents on May 31,1991. A
public hearing was,held on May 31,
1991.

The Department has now completed
this administrative review in
accordance with section 751 of the Tariff
Act of 1930, as amended (the Act).

Scope of Review

The products covered by this review
are standard carnations, standard
chrysanthemums, and pompom
chrysanthemums. Such merchandise is
currently classified under item numbers
0603.10.7010 (pompom
chrysanthemums), 0603.10.7020
(standard chrysanthemums), and
0603.10.7030 (standard carnations) of the
Harmonized Tariff Schedule (HTS).
Although the HTS item numbers are
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provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Best Information Available

Pursuant to section 776(c) of the Act,
the Department is required to use best
information available (BIA) whenever a
party to the proceeding refuses or is
unable to produce information requested
in a timely manner and in the form
required, or otherwise significantly
impedes the proceeding. In accordance
with this section, we determined in our
preliminary results that the use of BIA
was appropriate for three of the six
respondents: Rancho Mision, Tzitzic,
and Visaflor. These respondents have
argued that it is inappropriate to use
BIA for the final results. However, we
have determined that the use of BIA
continues to be appropriate for these
companies. See Comment 2 in the
“Interested Party Comments” section of
this notice for further discussion.

Petitioner has argued that it is
appropriate to also use BIA for two
other respondents: Rancho el Aguaje
and Rancho el Toro. However, these
respondents were able to produce
information requested in a timely
manner and in the form required, and
they did not significantly impede the
proceeding. Therefore, we have used the
information submitted by these
respondents in these final results. See
Comment 1 in the “Interested Party
Comments” section of this notice for
further discussion.

United States Price

As in the original fair value
investigation and in all prior
administrative reviews, all U.S. prices
were weight-averaged on a monthly
basis in order to account for the
perishability of the product. For the
preliminary results, we weight-averaged
U.S. prices by grade of flower. However,
for purposes of the final results, we have
calculated weighted-average monthly
U.S. prices by type of flower, without
regard to specific grades. See Comment
9 in the “Interested Party Comments”
section of this notice.

Florex

We based U.S. price on both purchase
price and exporter’s sales price (ESP)
because sales were made to unrelated
purchasers both before and subsequent
to importation. The sales made
subsequent to importation were made
through an unrelated consignment agent
in the United States. When sales were
made to an unrelated purchaser prior to
importation and ESP methodology was
not indicated by other circumstances,
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we calculated purchase price for Florex
based on packed, f.0.b. Mexico City
airport prices and f.o.b. farm prices.
Specific adjustments to the amounts
reported are fully discussed in the
Preliminary Results of Antidumping
Duty Administrative Review; Certain
Fresh Cut Flowers from Mexico; 56 FR
20191 (May 2,1991) (Preliminary
Results).

Where sales were made subsequent to
importation, we calculated ESP based
on f.0.b. Houston airport prices. Specific
adjustments to the amounts reported as
well as deductions to ESP are fully
discussed in the Preliminary Results.

Rancho el Aquaje

We based United States price on ESP,
in accordance with section 772(c) of the
Act, because all sales to the first
unrelated purchaser took place after
importation into the United States.
These sales were made through
unrelated consignment agents in the
United States.

To calculate ESP, we used the packed,
f.0.b. prices delivered to the
consignment agent’s offices in the
United States. Specific adjustments to
the amounts reported as well as
deductions to ESP are fully discussed in
the Preliminary Results.

Rancho el Toro

We based United States price on ESP,
in accordance with section 772(c) of the
Act, because all sales to the first
unrelated purchaser took place after
importation into the United States.
These sales were made through an
unrelated consignment agent in the
United States.

To calculate ESP, we used the packed,
ex-warehouse prices at the consignment
agent’s warehouse in the United States.
Specific adjustments to the amounts
reported as well as deductions to ESP
are fully discussed in the Preliminary
Results.

Foreign Market Value

Foreign market value (FMV) was
calculated based on constructed value
(CV) for Florex, Rancho el Aguaje and
Rancho el Toro.

Florex

We found that more than 90 percent of
Florex’s sales of pompom
chrysanthemums in Mexico were made
at prices below the cost of production
(COP). Accordingly, we disregarded all
sales as the basis for determining FMV.
In accordance with section 773(b) of the
Act, we calculated FMV based on
constructed value (CV). See the .
Preliminary Results for the calculation
of COP and CV for Florex and an

explanation of the deductions from CV
and all circumstance of sale
adjustments.

Rancho el Aguaje

Rancho el Aguaje did not have home
market or third country market sales of
export quality grade flowers.
Accordingly, we calculated FMV based
on CV, in accordance with section
773(a)(2) of the Act. See the Preliminary
Results for the calculation of CV and an
explanation of the deductions from CV.

Rancho el Toro

Rancho el Toro did not have home
market or third country market sales of
export quality grade flowers.
Accordingly, we calculated FMV based
on CV, in accordance with section
773(a)(2) of the Act. See the Preliminary
Results for the calculation of CV and an
explanation of the deductions from CV.

Analysis of Comments Received

We invited interested parties to
comment on the preliminary results of
this administrative review. We received
case and rebuttal briefs from the
petitioner and all respondents.

Comment 1

Petitioner contends that the final
determination for Rancho el Aguaje and
Rancho el Toro should be based on BIA.
Petitioner argues that verification of the
submissions of both companies
established that these submissions were
replete with inaccuracies and that
substantial sales and cost data were not
reported. In addition, petitioner
contends that the fact that flowers
grown by Rancho el Toro and the
consignment agent’s own ranch are
routinely mingled by the consignment
agent and that the Department found at
verification that Rancho el Toro
reported sales of flowers produced by a
third grower, affect the reliability of the
average U.S. price calculated by the
Department. Finally, petitioner argues
that the Department was unUble to
verify respondents’ cost responses due
to the lack of basic internal controls
[e.g., audited financial statements, bank
accounts, etc.) in respondents’
accounting systems.

Rancho el Aguaje and Rancho el Toro
contend that the Department acted
correctly and within its discretion in
relying upon their responses for
purposes of the preliminary results and
that it should continue to do so for the
final results. These respondents state
that verification of the responses was
exhaustive and that the verification
reports show that their responses were,
with the exception of the few errors
found during verification, complete and
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accurate.-These respondents further
asserted that the magnitude of the errors
discovered at verification was so sr '
as to be virtually insignificant.
Regarding the sales of the subject
merchandise produced by the
consignment agent’s own ranch
reportedly “found” at verification,
Rancho el Toro notes that it informed
the Department of its inability to
segregate individual sales at the time
that the questionnaire was issued and
that the Department instructed it to
report these “commingled” sales.
Finally, both respondents claim that
their accounting systems fully capture
all costs and that the Department did
not find at verification that either
grower had omitted any costs that were
traditionally associated with flower
cultivation.

DOC Position

We agree with respondents. Section
776(c) requires the Department to use
BIA whenever a party to the proceeding
refuses or is unable to produce
information requested in a timely
manner and in the form required, or
otherwise significantly impedes the
proceeding., The administrative record in
this case demonstrates that both of
these respondents have provided all
information requested in a timely
manner and have cooperated fully with
the Department. In addition, verification
of respondents’ data established that the
vast majority of their submissions to the
Department was complete and accurate
and that, in those instances where data
was found to be inaccurate, the errors
were generally clerical in nature and
easily corrected.

Regarding petitioner’s assertion that
Rancho el Toro’s price data is unreliable
because the Department found at
verification that Rancho el Toro
reported sales of flowers produced by
the consignment agent’s own ranch, we
note that Rancho el Toro informed the
Department, prior to submission of its
questionnaire response, that its
consignment agent was unable to
segregate sales of flowers produced by
its own ranch and that of the
respondent. At that time, we allowed
Rancho el Toro to submit data on all of
the sales made by the consignment
agent. Standard carnations are a
fungible commodity, and there is no
price difference between flowers
produced by different growers.
Therefore, because the product is
fungible with no price differences, we
have determined that calculating an
average price using the “commingled"
sales data does not skew the results.
With regard to the third grower
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discovered at verification, we saw no
evidence that this additional grower
produced subject merchandise.
Therefore, any argument that it is
improper to include sales of this specific
grower in our analysis is moot because
the sales were not reported norincluded
in the average U.S. price.

Finally, we have considered
petitioner’s allegation that the
Department was unable to verify the
cost response due to the lack of basic
internal controls in these respondents’
accounting systems. As we noted in our
preliminary results, we are accepting the
data reported by these companies
because: (1) Under Mexican law, these
companies, as agricultural producers,
were not required to maintain their
records in a more formal manner; (2)
these companies did maintain at least
an internal record system which
supported the questionnaire responses;
and (3] at verification we found no
evidence of systematic underreporting
of costs.

Based on the foregoing, we have
determined that it is inappropriate to
reject these respondents’ responses.
Accordingly, we have based our final
results on the data submitted by these
respondents.

Comment 2

Petitioner contends that BIA for
Visaflor and Tzitzic should be based on
the margin received by Florex. Petitioner
notes that given their failure to
cooperate, the ITA would normally
assign to these respondents the rate
calculated for Florex. Petitioner
contends that the Department
inappropriately departed from its
standard practice because the margin
was too high. Petitioner submits that the
fact that Florex’s margin is high should
not preclude the Department from
assigning this margin to uncooperative
respondents. To do otherwise, petitioner
claims, would reward uncooperative
respondents by placing them on equal
footing with cooperative respondents
and would provide no incentive for
these respondents ever to cooperate
with the Department if their data
reflects dumping at a greater level than
the level of the margins established for
them in previous reviews or the original
investigation.

Visaflor states that the Department is
not required to use data that is least
favorable to uncooperative respondents.
Visaflor argues that in light of all the
facts, the Department’s decision to use,
as BIA for Visaflor, the highest margin
previously calculated for Visaflor is
appropriate because it is based onthe
company’s own prior rate. Visaflor
believes that Florex’s rate is an

aberration, not representative of the
market, and should not be used for
Visaflor or any other company.

DOC Position

We agree with respondent. The
Department’s regulations state that “if
an interested party refuses to provide
factual information requested by the
Secretary or otherwise impedes the
proceeding, the Secretary may take that
into account in determining what is best
information available” (19 CFR
353.37(b)). In this case, given the
enormous disparity between the verified
rate for Florex in this review and the
verified rates for other companies in this
review, prior reviews, and the original
investigation, and Florex’s
extraordinarily high business expenses
during this review period resulting from
investment activities which are
uncharacteristic of other companies
subject to this review, we find it
inappropriate to use Florex’s rate as
BIA.

Comment 3

Petitioner maintains that the
Department should continue to use the
"all other” rate established in the
original investigation a3 the rate that
applies to producers or exporters that
have not been assigned a company
specific rate as a result of participation
in either the original investigation or one
of the administrative reviews. Petitioner
notes that the “ITA normally
establishes, on the basis of the results
obtained in the current review,
estimated duty deposits for future
entries of the merchandise by producers
included in the review and new
producers/exporters that are unrelated
to the reviewed firms and who
commence shipments after the
publication of final results (‘new shipper
rate’).”

DOC Position

The Department has changed its
practice with respect to the “new
shipper/all other” rate because of
difficulties Customs has in determining
when a producer/exporter begins
shipping the subject merchandise to the
United States. See Antifriction Bearings,
(Other than Tapered Roller Bearings)
and Parts Thereof from France, Italy,
Japan, Romania, Singapore, Sweden,
Thailand, the United Kingdom and West
Germany; Preliminary Results of
Antidumping Duty Administrative
Reviews and Partial Termination of
Administrative Reviews; 56 FR11178-
11204 (March 15,1991). In the future, all
shippers not having an individual Tate in
any administrative review or the
original investigation, and who are not
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related to any firms with individual
rates, regardless of when they begin
exporting, will be assigned the “all
other” rate, which is the highest rate
calculated for any reviewed firm. (Note
that this rate was formerly called the
“new shipper” rate. The Department will
no longer calculate a separate “new
shipper” rate, but will update the “all
other” rate with each administrative
review.)

Comment4

Florex maintains that interest
expenses relating to its now defunct
joint venture should not be included in
the COP for the subject merchandise
because they allegedly relate to a
separate line of business. Citing to
several cases, Florex argues that the
Department has consistently determined
that expenses from other lines of
business or from the production of non-
subject merchandise should not be
included in the calculation of COP.
Florex notes that its interest expense
relates to investments concerning
flowers not subject to this
administrative review which were
grown under significantly different
conditions than the flowers under
review. By including these expenses in
the COP, Florex argues that both COP
and the resulting CV are overstated.

Petitioner acknowledges the exception
to the Department’s past practice of
including all interest expenses in selling,
general and administrative (SG&A)
expenses when it is established that the
interest expenses incurred were not
related to the merchandise under
review. However, petitioner notes that
the Department’s determination that the
interest expenses were related to the
merchandise under review was
reasonable given that the investment
activities involved the production of
flowers in Mexico. Petitioner also states
that it is the Department’s longstanding
practice to accept a respondent’s normal
accounting practice except where to do
so would distort the results. Because
Florex’s balance sheet listed the
investment expenses as an asset being
amortized, petitioner contends that the
burden is on the respondent to
demonstrate that the expenses were not
properly carried in its own books and
that Florex failed to do so. Lastly,
petitioner asserts that the Department
verified that the investments were
related to the flowers under review.

DOC Position

We agree with petitioner. We
consider interest expense to be a
general expense relating to overall
company operations. Accordingly, we
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include all general expenses in our COP
calculation and allocate these general
expenses to all products of the company
based on total company cost of sales.
Florex confuses the Department’s
practice relating to the calculation of
manufacturing costs (which include only
costs associated with the subject
merchandise) with its practice relating
to its calculation of general expenses
which, by definition, relate to both
subject and non-subject merchandise.
While the Department agrees that in
the past it has excluded certain
manufacturing costs which relate to
other lines of business, Florex’s interest
expense is a general expense and does
not relate to a separate line of business.

Comment5

Florex maintains that shipping and
other movement expenses for flowers
that could not be sold should be
allocated over all flowers sold during
the POR and should not be allocated
only over the flowers in the same
shipment that were sold. Florex claims
that it experienced abnormal spoilage
rates during the period of review.
Respondent believes that abnormal
spoilage is a period cost, rather than a
product cost, and, as such, should be
allocated over all sales in the period.

Petitioner argues that the fact that
Florex experienced spoiled flowers in
several of its shipments conflicts with
Florex’s claim that these losses were
abnormal. Given the perishable nature
of flowers, spoilage in several shipments
is not an unexpected event and certainly
is not abnormal. Petitioner also notes
that Florex’s claim that its losses were
abnormal is not supported by evidence
and that, absent evidence showing
spoilage rates in the industry, there is no
way of knowing whether Florex’s losses
were abnormal.

DOC Position

We agree with petitioner. Florex
never claimed prior to the pre-hearing
brief that it experienced abnormal
spoilage nor provided evidence
supporting such a claim. Absent such
evidence, the Department cannot
determine whether Florex experienced
abnormal spoilage.

Comment 6

Tzitzic claims that the Department
was unjustified in initiating a COP
investigation and in requiring it to
respond to Section D of the
guestionnaire. Respondent argues that
petitioner made no allegation of sales
below cost in this review, and that
petitioner’s allegation of sales below
cost in the 1988-1989 review was largely
unsupported by the facts insofar as all

home market sales except for standard
carnations were used as the basis for
FMV. Accordingly, there was no
justification for the Department’s
decision to issue to Tzitzic a COP
questionnaire, or subsequently, the
Department’s decision to use BIA when
Tzitzic failed to answer the COP
questionnaire. Moreover, Tzitzic argues
that, similar to the Department decision
concerning Rancho Mision, the
Department should have used BIA for
only standard carnations, substantial
sales of which were found to have been
made below cost in the 1988-1989
review, and that the Department should
have verified and considered data
submitted by Tzitzic for the other flower
types.

Petitioner contends that because the
Department determined in the previous
(1988-1989) review that Tzitzic had
home market sales below the cost of
production, it was reasonable to initiate
a sales-below-cost investigation, and
that it is the Department's policy to
investigate below-cost sales whenever a
prior review revealed significant below-
cost sales with respect to the same
producer. Petitioner also notes that the
statute requires the Department to use
BIA whenever a respondent refuses or is
unable to provide requested data. Given
that Tzitzic was asked to respond to
Section D several times, and never did
so, petitioner contends that the
Department was justified in cancelling
verification and using BIA.

DOC Position

We agree with petitioner. It is the
Department’s standard practice to
initiate sales-below-cost investigations
of an entire class or kind of merchandise
when sales of merchandise in some such
or similar categories are found to be
below cost in previous reviews or the
original investigation. In the case of
Tzitzic, more than 90 percent of the
sales of one flower type were sold
below the COP in the 1988-1989 review.
Thus, absent evidence that Tzitzic
changed its selling practices, the
Department had reason to believe that
Tzitzic was still selling subject
merchandise below the COP for
purposes of the 1989-1990 review.

With respect to respondent’s
argument that the Department should
have used BIA for only one flower type
as was done in the case of Rancho
Mision, the situation with regard to
Tzitzic is entirely different. As stated in
the Preliminary Results with respect to
Tzitzic, “Absent the information
required in Section D, we were unable to
determine whether home market sales
were made at prices above the cost of
production, nor could we assume that all
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home market sales were made at prices
below the cost of production and base
foreign market value on construction
(sic) value.” By comparison, Rancho
Mision had no home market or third
country sales of one flower type which
accounted for a very small percentage of
its total sales. Unlike Tzitzic, Rancho
Mision was not involved in a COP
investigation. Therefore, the fact that
Rancho Mision did not respond to
Section D for this one flower type did
not affect the entire calculation of FMV.

Comment 7

Rancho Mision maintains that the
Department’s determination that it
failed verification is unsupported by the
record, and that the Department’s
verification report showed that Rancho
Mision’s response was in fact accurate
and complete. Rancho Mision, moreover,
contends that the Department acted
arbitrarily and capriciously in rejecting
its voluminous verified data, and should
base its final results on data submitted
by Rancho Mision.

Petitioner claims that the Department
listed in detail in the Preliminary Results
the inadequacies and deficiencies
contained in Rancho Mision’s
questionnaire responses, and that the
Department’s conclusions concerning
Rancho Mision are fully supported by
the verification report.

DOC Position

We agree with petitioner. Wre have
listed in detail the inadequacies and
deficiencies contained in Rancho
Mision’s questionnaire responses in the
Preliminary Results and in the
verification report. Rancho Mision’s
case brief addresses none of the specific
deficiencies listed in those documents.

Comment 8

Tzitzic, Rancho Mision, and Florex
contend that the Department applied
inconsistent policies and methodologies
between flower companies at
verification resulting in less favorable
treatment for themselves. Respondents
claim that the Department allowed a
finding of completeness for Rancho el
Toro and Rancho el Aguaje based only
on partial completeness and that the
Department personnel verifying these
two respondents bent the rules to allow
the verifications to succeed. In contrast,
respondents argue that their verification
team determined that Rancho Mision
failed verification due to
incompleteness, did not allow Rancho
Mision time to make certain corrections,
and adopted “a hardline and even
hostile approach.”
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Petitioner notes that Florex, Rancho
Mision, and Tzitzic allege that the
Department acted in a biased and unfair
manner towards them, yet failed to
submit evidence to support their claim.
Therefore, petitioner argues that these
allegations should be ignored.

DOC Position

We agree with petitioner. The
Department did not apply different
verification standards to different
companies. Concerning respondents’
allegation that the Department applied
different completeness tests, we noted
in the Preliminary Results that although
we were unable to utilize our normal
verification techniques to test the
completeness of Rancho el Aguaje and
Rancho el Toro’s cost responses, we
were able to test completeness by
examining internal records and found no
evidence that these companies
systematically underreported their
costs. To the contrary, Rancho Mision
could provide no documentation
whatsoever to establish the total volume
and value of ESP sales, nor could
Rancho Mision explain how it arrived at
the various total volume and value
figures reported by it in its responses.
We consider these deficiencies to be
very significant. As for respondents’
contention that one team applied a
different set of standards to them,
respondents have submitted no
evidence in support of their claim, nor
have they been able to explain the
significant deficiencies found at
verification. Also, with respect to
respondent’s argument that the
Department did not allow Rancho
Mision time to make certain corrections,
we in fact did allow respondent
additional time subsequent to
verification to make corrections.
However, on March 22,1991, respondent
informed the Department that it would
not be able to supply the Department
with any additional information.

Comment9

Rancho el Aguaje and Rancho el Toro
contend that the Department should
compare CV to monthly U.S. prices
which have been weight-averaged by
type, not grade. In the absence of some
type of adjustment to CV to reflect the
relative cost or value differences of the
flower grades produced, the
Departments should use a CV based on
type of flower. Finally, these
respondents state that the methodology
used for the preliminary results of
comparing a non-grade-specific CV to
grade-specific U.S. prices is inconsistent
with Department precedentin earlier
administrative reviews involving fresh
cut flowers from Mexico as well as

reviews of the antidumping duty order
on fresh cut flowers from Colombia.

DOC Position

We agree with respondents. For the
final results, we have calculated
weighted-average monthly U.S. prices
by type of flower, without regard to
specific grades.

Comment 10

Rancho el Aguaje and Rancho el Toro
argue that in calculating CV the
Department should first convert monthly
costs incurred in pesos into dollars
before computing an annual CV.
Respondents argue that the use ofan
annualized CV in effect ascribes
constant peso costs to flower producers,
irrespective of the inflation rate.
Moreover, after converting the
annualized CV on a monthly basis, this
methodology results in declining CVs,
expressed in dollar terms, which is
contrary to the fact that peso costs were
actually rising throughout the period of
review.

Petitioner claims that the Department
correctly used monthly exchange rates
in the calculation of CV. Petitioner
argues that since the Department is
using a monthly average U.S. price, a
monthly average exchange rate is also
appropriate. Petitioner further claims
that if the actual costs in dollar terms
declined over the POR, then the use of
the monthly U.S. exchange rate is
reasonably representative of this trend.
Finally, petitioner states that
respondents provide no analysis to
support their claim that actual costs in
dollar terms did not decline.

DOC Position

This issue is moot with respect to
Rancho el Aguaje and Rancho el Toro
because both companies would have
margins of 0.00% irrespective of this
adjustment. Moreover, with respect to
Florex, the other company which
arguably would be entitled to such an
adjustment if we were to agree with
respondents, we could not adjust
Florex’s calculations because it did not
submit monthly costs.

Comment 11

Rancho el Aguaje and Rancho el Toro
claim that the Department’s
recalculation of the credit period
overstated imputed credit expenses
because the revised period included the
number of days between receipt of
payment and the date on which such
payments were cashed or deposited in
the ranch’s bank account. Respondents
argue that there is no basis in the record
to support the Department’s assumption
that payment was not received until the

checks were tendered to a bank.
Therefore, respondents contend that the
original payment dates reported,
amended to incorporate corrections
identified at verification, should be used
to compute imputed credit costs.
Petitioner argues that the Department
correctly recalculated the credit period
associated with imputed credit
expenses. Petitioner states that the
Department considers all receivables to
be financed for the period of delayed
payment, which in this case would be
the date on which the checks were
either cashed or deposited into the
respondents* bank accounts.

DOC Position

We agree with petitioner. It is the
Department’s practice to calculate
imputed credit cost to a producer using
the period between the time that the
producer ships its merchandise and the
time that it deposits the funds received
from that sale into its bank account

Comment 12

Rancho El Aguaje contends that the
Department double-counted indirect
production costs associated with its
flower production in the jnonth of April
1989. Rancho EI Aguaje argues that the
Department did not rely on an amended
response which removed the double
counting.

DOC Position

The Department agrees with Rancho
El Aguaje and has revised its
calculations for the final results of this
review.

Final Results of the Review

As a result of our review, we
determine the margins to be:

Manufacturer/exporter (p:\gerlé%ﬁt)
Florex 264.43
Rancho «1 Aguaje 00.00
Rancho el Toro............ 00j00
Rancho Mision el Descanso 24.33
T717IC Tareta 39.95
Visaflor. ..o 29.40

The Department will instruct the
Customs Service to assess antidumping
duties on all appropriate entries.
Individual differences between United
States prices and foreign market value
may vary from the percentages stated
above. The Department will issue
appraisement instructions concerning all
respondents directly to the Customs
Service.

Furthermore, as provided for in
section 751(a)(1) of the Act, the
Department will require a cash deposit
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of estimated antidumping duties based
on the above margins on entries of this
merchandise from Mexico. The cash
deposit rate for all other producers/
exporters shall be 0.00 percent.

Generally, we assign the highest non-
BIA rate calculated for any responding
firm in the current review to future
entries of the subject merchandise from
all other producers/exporters not
reviewed. For the reasons stated in the
Preliminary Results and reiterated
herein, however, we find it
inappropriate to use Florex’s rate as the
cash deposit rate for producers/
exporters not related to Florex.
Therefore, we are using the 0.00 percent
rate calculated for both Rancho el
Aguaje and Rancho el Toro, the next
highest calculated rate, as the “all
other” rate. As these two companies
represent the majority by volume and
value of exports of the subject
merchandise from Mexico during the
POR, we feel it is appropriate to base
the “all other” rate on their calculations.

These deposit requirements are
effective for all shipments of certain
fresh cut flowers from Mexico entered,
or withdrawn from warehouse, for
consumption on or after the date of
publication of this notice and shall
remain in effect until the publication of
the final results of the next
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22(c)(8)(1990).

Dated: June 21,1991. *
Eric I. Garfinkel,
AssistantSecretaryfor Import
Administration.
[FR Doc. 91-15486 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-OS-M

[C-533-063]

Preliminary Results of Countervailing
Duty Administrative Review: Certain
Iron-Metal Castings From India

agency: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Paulo F. Mendes, Office of
Countervailing Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230 at
(202)377-5050.

Preliminary Results

We preliminarily determine that net
subsidies within the meaning of section
701 of the Tariff Act of 1930, as amended

(the Act), are being provided to
manufacturers or exporters in India of
certain iron-metal castings (castings).
This review covers the period of January
1,1987 through December 3l, 1987 and
the following programs:

= International Price Reimbursement
Scheme (IPRS)

= Pre-Shipment Export Loans

= Post-Shipment Export Loans

= Income Tax Deduction Under
Section 80HHC

= Market Development Assistance
Grants

« Sale of Import Replenishment
License

= Cash Compensatory Support
Scheme

= Income Tax Deduction Under
Section 801

= Preferential Freight Rates

= Import Duty Exemptions Available
to 100 Percent Export-Oriented Units

= Free Trade Zones

The weighted-average net subsidies
are shown in the “Preliminary Results of
Administrative Review" section of this
notice.

Case History

On October 16,1980, the Department
published its countervailing duty order
on castings from India (45 FR 68650). On
January 18,1991, the Department
published the final results of its most
recently completed administrative
review for the period January 1,1986
through December 31.1986 (56 FR 1976).

Since the notice of initiation of this
administrative review (53 FR 48951,
December 5,1988), the following events
have occurred. On November 16,1990,
we presented a questionnaire to the
Government of India and the
manufacturers and exporters of castings.
On February 8,1991, we received the
Government’s response and all the
company responses, except for Samitex
Corporation (Samitex) and Commex
Corporation (Commex). Samitex later
responded on February 15,1991. On
April 3,1991, we presented a
supplemental questionnaire to the
Government of India and the
manufacturers and exporters of castings.
We received responses to this
supplemental questionnaire on April 22,
1991, From April 26 through May 3,1991,
we conducted verification in India of the
government response and the company
responses of Super Castings (India)
(Super Castings), R.B. Agarwalla and
Company (Agarwalla), and Crescent
Foundry Co. Pvt. Ltd. (Crescent)
(hereinafter collectively the verified
companies). We also verified the
amount of IPRS benefits received by RSI
India Pvt. Ltd. (RSI). On May 22,1991,
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additional information was submitted
on behalf of the verified companies.

Scope of Review

The imports covered by this review
are shipments of Indian manhole covers
and frames, clean-out covers and
frames, and catch basin grates and
frames. These articles are commonly
called municipal or public works
castings and are used for access to or
drainage for public utility, water, and
sanitary systems. During the review
period, this merchandise was
classifiable under Tariff Schedules of
the United States Annotated (TSUSA)
item numbers 657.0950 and 657.0990.
This merchandise is currently
classifiable under Harmonized Tariff
Schedule (HTS) item numbers
7325.10.0010 and 7325.10.0050. Although
the TSUSA and HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Certification of Questionnaire
Responses

Section 1331 of the Omnibus Trade
and Competitiveness, Act of 1988
amended the Act by requiring that:

Any person providing factual information
to the administering authority or the
Commission in connection with a proceeding
under this title on behalf of the petitioner or
any other interested party shall certify that
such information is accurate and complete to
the best of that person’s knowledge. (19
U.S.C. 1677e(a))

Pursuant to this amendment, the
Department promulgated procedural
regulations which provide that:

(i) Certifications. Any interested party
which submits factual information to the
Secretary must submit with the factual
information the certification in paragraph
(i)(I) and, if the party has legal counsel or
another representative, the certification in
paragraph (i)(2) of this section:

(1) For the interested party’s official
responsible for presentation of the factual
information: “I, (name and title), currently
employed by (interested party), certify that
(1) 1 have read the attached submission, and
(2) the information contained in this
submission is, to the best of my knowledge,
complete and accurate.”

(2) For interested party’s legal counsel or
other representative: “l, (name), of (law or
other firm), counsel or representative to
(interested party), certify that (1) | have read
the attached submission, and (2) based on the
information made available to me by
(interested party), | have no reason to believe
that this submission contains any material
misrepresentation or omission of fact.” (19
CFR 355.31(i) (1) and (2))

In the present administrative review,
the Department issued a questionnaire
to the Indian producers of castings. This
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guestionnaire specifically asked if the
producers had received certain types of
post-shipment export financing. (See,
page 12 of the company questionnaire.)
In their questionnaire responses, each of
the companies indicated that they had
not received any post-shipment
financing during the period of review.
These questionnaire responses were
accompanied by certifications from the
respondent companies and their legal
counsel.

During verification, we discovered
that each of the three verified
companies had, in fact, clearly received
post-shipment financing. No explanation
was offered as to why the statements in
the certified questionnaire responses
were inaccurate.

The certification of factual
information is a relatively new
requirement, and one the Department
intends have real meaning. To treat the
requirement otherwise would violate our
obligation to administer faithfully the
provisions of the Act and would
irreparably damage the integrity of
Departmental procedures. Therefore, the
Department intends to take the
following actions. With respect to the
relevant parties involved in this
administrative review, the Department
is referring the matter to the Department
of Justice and the U.S. Customs Service
to determine whether any relevant
statutes within their jurisdiction have
been violated and whether further
action is warranted. Additionally, the
Department will begin formulating a set
of procedures for handling cases
involving certification issues. In this
way, we will continue to ensure that the
responses the Department receives and
uses to make its determinations are
thorough and accurate. We have not,
however, reached any conclusion with
respect to the circumstances of this
particular case.

Analysis of Programs

As mentioned above, we did not
receive a response to our questionnaire
from Commex. Therefore, as the best
information available, for each program
preliminarily determined to be
countervailable, we are assigning
Commex the highest company subsidy
rate found for any company.

Based on verification and our analysis
of the responses to our questionnaires,
we preliminarily find the following:

I. Programs Preliminarily Found To
Confer Subsidies

A. International Price Reimbursement
Scheme (IPRS)

On February 9,1981, the Government
of India introduced the IPRS for

exporters of products with steel inputs.
The purpose of the program is to rebate
the difference between higher domestic
and lower international prices of steel.
On September 28,1983, the Government
of India extended the IPRS to include
pig iron, the primary input for the
production of castings.

The rebate is funded through
collection of a levy on all domestic
purchases of steel, pig iron and scrap.
The Joint Plant Committee (JPC), a
government-directed organization
composed largely of pig iron and steel
producers, sets domestic steel and pig
iron prices. The JPC also determines the
specific levy for each pig iron and steel
product based on the anticipated need
for these inputs in exported products.

The Engineering Export Promotion
Council (EEPC), a non-profit
organization funded by the Government
of India and private firms, processes the
claims for and disburses the IPRS
rebate. The IPRS rebate is based on the
differential between domestic and
international prices of pig iron, using a
standard pig iron consumption factor of
110 percent, which includes a ten
percent allowance for waste. Based on
verification and our analysis of
guestionnaire responses, we
preliminarily determine that all castings
exporters covered by this review
obtained IPRS rebates for pig iron.

We consider a government program
that results in the provision of an input
to exporters at a price lower than to
producers of domestically-sold products
to confer a subsidy within the meaning
of section 771(5)(A) of the Act. We
consider the benefit to be the entire
IPRS rebate. Therefore, we preliminary
determine the IPRS program to confer a
countervailable export subsidy.

For any given review period, it has
been our practice to consider the benefit
from the IPRS program to equal the total
amount of IPRS benefits received during
the review period, even if some amounts
received during the review period
related to exports made in the previous
year. In the current review all the
companies, except Crescent and Uma
Iron and Steel Works (Uma), only
reported IPRS benefits associated with
1987 shipments. These companies did
not report IPRS benefits received in 1987
which were related to 1986 shipments.
We verified the IPRS information
Crescent submitted, and during
verification obtained the amount of IPRS
benefits received in 1987 by Super
Castings, Agarwalla and RSI. (These
amounts received in 1987 included IPRS
rebates relating to 1987 and 1986
shipments.)

For those companies that did not
report the IPRS amounts associated with
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1986 shipments which were received in
1987, we approximated these amounts
as follows. We first calculated the
amount of IPRS rebates received in 1987
which were attributable to 1986
shipments for the three verified
companies, RSI and Uma. Next, we
divided this amount by the total amount
of all IPRS rebates received in 1987. We
then used this percentage to adjust
upward the reported amount of IPRS
benefits which only included benefits
associated with 1987 shipments.

We preliminarily determine the net
subsidy from this program to be 31.08
percent ad valorem for all
manufacturers and exporters in India of
castings, except for those firms listed
below which have significantly different
aggregate benefits. The net subsidy for
these firms is the following:

Net ad
valorem

Company subsid

(per-

cent)
1. RSI India Pvt. Ltd... 7.77
2. Select Steel Ltd.. 35.71
3. Carnation Enterpri 36.58
4. Uma Iron and Steel Works.... 20.81
5. Commex Corporation........c..cccceverivernenne 36.58

We verified that the Government of
India terminated the IPRS program with
respect to castings exported to the
United States effective June 30,1987.
During verification we saw evidence of
two shipments of castings to the United
States made in the first week of July
1987 for which IPRS rebates were
received. However, we preliminarily
determine that these two rebates were
exceptions, granted because of shipping
and handling difficulties, and that the
IPRS program otherwise has been
terminated for exports of castings to the
United States. Therefore, for purposes of
the cash deposit of estimated
countervailing duties, we preliminarily
determine the benefit from this program
to be zero.

B. Pre-ShipmentExport Loans

The Reserve Bank of India, through
commercial banks, provides pre-
shipment or “packing” credits to
exporters. With these pre-shipment
loans, exporters may purchase raw
materials and packing materials based
on presentation of a confirmed order or
letter of credit. In general, the pre-
shipment loans are granted for a period
of 90 to 180 days, with penalty charges
for late interest payments. Because only
exporters are eligible for these pre-
shipment loans, we determine that they
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are countervailable to the extent that
they are provided at preferential rates.

During the review period, the interest
rate on pre-shipment export loans was
9.5 percent per annum. The maximum
comparable commercial interest rate
during fiscal year 1986-1987 for small-
scale industries with loans from 200,000
to 2,500,000 rupees, as quoted by the
Reserve Bank of India in its bulletin
entitled “Report on Trend and Progress
of Banking in India” for fiscal year 1986-
1987, was 16.5 percent from January
through March, and 15.5 percent from
April through December. Since all
castings manufacturers and exporters
subject to this review are characterized
as small-scale industries and because no
castings firms reported pre-shipment
loans exceeding 2,500,000 rupees during
the review period, we have used these
two rates to calculate an interest rate
benchmark for the year. We did so by
weight-averaging the two interest rates
based on the amount of time the two
above rates were in effect. We used the
resulting figure of 15.75 percent as our
benchmark interest rate. We compared
this benchmark to the interest rate
charged on pre-shipment financing
under the program and found that the
interest rate charged was lower than the
benchmark. Therefore, we determine
that loans provided under this program
are countervailable.

To calculate the benefit on those
preferential loans for which interest was
paid during 1987, we followed the short-
term loan methodology which has been
applied consistently in our past
determinations and is described in more
detail in the Subsidies Appendix
attached to the notice of Cold-Rolled
Carbon Steel Flat-Rolled Products from
Argentina: Final Affirmative
Countervailing Duty Determination and
Countervailing Duty Order (49 FR 18006,
April 26,1984); see also, Alhambra
Foundry v. United States, 626 F. Supp.
402 (CIT, 1985).

During verification, we obtained
information from each of the three
companies concerning the total amount
of interest paid on pre-shipment
financing during the review period. For
the non-verified companies, we used the
reported amount of interest paid on pre-
shipment financing relating to either
exports of the subject merchandise to
the United States or total exports to the
United States.

We compared the amount of interest
actually paid during the review period to
the amount that would have been paid
at the benchmark rate. The difference
between these amounts is the benefit.
We allocated the benefit to either total
exports, exports of the subject
merchandise to the United States or

total exports to the United States,
depending on how the amount of pre-
shipment financing was reported or
verified. On this basis, we preliminarily
determine the net subsidy from this
program to be 0.40 percent for all
manufacturers and exporters in India of
castings, except for those firms listed
below which have significantly different
aggregate benefits. The net subsidy for
these firms is the following:

Net ad
valorem
Company subsidy

(per-

cent)
1. RSl India PVt Ltd.......ccooveviiiiiiiiiiiiiinnn 155
2. Select Steel Ltd.......cccoevvvvrincniccieee 0.00
3. Carnation Enterprise Pvt Itd 0.00
4. Uma Iron and Steel Works.........cccoeeeene 0.02
5. Commex Corporation...........c.ccocceeveiinnns 155

C. Post-Shipment Loans

As mentioned above, we discovered
during verification that each of the three
verified companies failed to report post-
shipment financing loans. The response
from the Government of India on this
program only referred to the company
responses. Super Castings received post-
shipment financing in the form of “post-
shipment advances against IPRS,” and
Agarwalla and Crescent received post-
shipment financing in the form of
“transit interest.” Post-shipment
advances against IPRS are loans based
on expected IPRS rebates. Post-
shipment financing also includes bank
discounting of foreign customer
receivables. Because only exporters are
eligible for these post-shipment loans,
we determine that they are
countervailable to the extent that they
are provided at preferential rates.

We verified that the rate of interest
under both types of post-shipment
financing was 9.5 percent per annum.
Moreover, during verification one of the
companies was not able to provide
documentation to prove that certain
loans were, in fact, not post-shipment
loans or non-preferential. Therefore, as
the best information available, we are
treating these loans as post-shipment
loans made at the preferential rate of 9.5
percent.

For the reasons stated above in the
pre-shipment loans section, we are using
15.75 percent as our short-term interest
rate benchmark. We compared this
benchmark to the interest rate charged
on post-shipment financing under this
program and found that the interest rate
charged under this program was lower
than the benchmark. Therefore, we
determine that loans provided under this
program are countervailable. To
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calculate Ihe benefit, we followed the
same short-term loan methodology
discussed above. We then divided the
benefit by the verified companies’ total
export sales.

As noted above, the government
response on this program referred us to
the company responses. Since we view
the verification of the three companies
with regard to post-shipment financing
as constituting the overall verification of
that program, we have preliminarily
determined that exports of the non-
verified companies also benefited from
the program. As the best information
available, for this purpose, we weight-
averaged the rates of the three
companies and applied the result to the
non-verified companies.

On this basis, we preliminarily
determine the net subsidy from this
program to be 1.47 percent for all
manufacturers and exporters in India of
castings except for those firms listed
below which have significantly different
aggregate benefits. The net subsidy for
these firms is the following:

Net ad
valorem
Company subsidy

(per-

cent)
1 RSl India Pvt. Ltd......ccoovviiiiiiiiiiiiis 141
2. Select Steel Ltd.........cccc... 141
3. Carnation Enterprise Pvt. Ltd.. 141
4. Uma Iron and Steel Works.. 141
5 Comma* Corporation ,..........ccveeueininnne 2.06

D. Income Tax Deduction Under Section
80HHC

Under section 80HHC of the Finance
Act of 1983, for tax returns filed in 1987,
the Government of India allowed
exporters to deduct one percent of
export sales and five percent of the
incremental increase in export sales
over the previous fiscal year. Because
this program is only available to
exporters, we preliminarily determine it
to be countervailable. To calculate the
benefit, we multiplied the income tax
deductions of each company claiming
the benefit by the corporate income tax
rate and divided the result by its total
exports.

We preliminarily determine the net
subsidy from this program to be 1.09
percent ad valorem for all
manufacturers and exporters in India of
certain iron-metal castings, except for
those firms listed below which have
significantly different aggregate
benefits. The net subsidy for these firms
is the following:
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Net ad
valorem
Company subsidy
(per-
cent)
1 RSl India Pvt. Ltd 0.00

2. Select Steel Ltd............... 4.45
3. Carnation Enterprise Pvt. Ltd. 274
4. Uma Iron and Steel Works. 0.50
5. Commex Corporation...... 4.45

E. MarketDevelopmentAssistance
(MDA) Grants

The Federation of Indian Export
Organization administers, and the
Ministry of Commerce approves, all
MDA grants. The purpose of the
program is to provide grants-in-aid to
approved organizations [i.e,, export
houses) to promote the development of
markets for Indian goods abroad. Such
development projects may include
market research, export publicity, and
participation in trade fairs and
exhibitions. Because these MDA grants
are available only to exporters, we
preliminarily determine that such grants
are countervailable.

We verified that only Kejriwal Iron
and Steel Works received MDA grants
related to exports of the subject
merchandise to the United States during
the review period. Because the grant
represented less than 0.5 percent of
Kejriwal’s export sales during the
review period, we expensed the grant in
the year of receipt (1987). To calculate
the benefit, we divided the value of the
grant received by the value of KejriwaFs
total export sales to the United States in
1987.

We preliminarily determine the net
subsidy from this program to be 0.01
percent ad valorem for all
manufacturers and exporters in India of
certain iron-metal castings, except for
those firms listed below which have
significantly different aggregate
benefits. The net subsidy for these firms
is the following:

Net ad

valorem

subsidy
(per-
cent)

Company

1 RSl India PVt Ltd.....cccooiiiiiiiiiiiiiiinns 0.00
2. Select Steel Ltd....... 0.00
3. Carnation Enterprise 0.00
4. Uma Iron and Steel Works. 0.00
5. Commex Corporation 0.05

F. Sale ofa Replenishment License

The Ministry of Commerce
administers India’s import licensing
system. One type of license in India is
the replenishment license. These

licenses are provided subsequent to
export so that companies can replace
the imported components used in the
production of the exported product.
Imports under these licenses are subject
to customs duties and are not
necessarily used in production of
exports. Because exporters receive these
licenses based on their status as an
exporter, we consider the proceeds
resulting from sales of these licenses a
countervailable subsidy.

During verification, we discovered
that Agarwalla sold a replenishment
license during the review period.
Because the proceeds from this sale
represented less than 0.50 percent of
Agarwalla’s export sales during the
review period, we expensed the amount
received to the year of receipt, 1987. To
calculate the benefit from this sale, we
divided the amount Agarwalla received
on selling the license by its total exports
to all markets.

We preliminarily determine the net
subsidy from this program to be 0.01
percent ad valorem for all
manufacturers and exporters in India of
certain iron-metal castings, except for
those firms listed below which have
significantly different aggregate
benefits. The net subsidy for these firms
is the following:

Net ad

valorem

subsidy
(per-
cent)

Company

1. RSI India Pvt. Ltd....ccoovviiririiiiiniieiiens 0.00
2. Select Steel Ltd............... 0.00
3. Carnation Enterprise Pvt. Ltd. 0.00
4. Uma Iron and Steel Works. 0.00
5. Commex Corporation 0.04

II. Programs Preliminarily Found Not To
Confer Subsidies

A. Cash Compensatory Support (CCS)
Program

In 1966, the Government of India
established the CCS program to rebate
indirect taxes on exported merchandise.
We verified that the rebate for exports
of castings was set at a maximum of five
percent for the review period, and is
paid as a percentage of the FOB invoice
price.

To determine whether an indirect tax
rebate system confers a subsidy, we
must apply the following analysis. (See,
Preliminary Affirmative Countervailing
Duty Determination: Textile Mill
Products and Apparel From Indonesia,
49 FR 49672, December 21,1984.) First,
we examine whether the system is
intended to operate as a rebate of
indirect taxes and/or import duties.
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Next, we analyze whether the
government properly ascertained the
level of the rebate. Finally, we review
whether the rebate schedules are
revised periodically in order to
determine if the rebate amount reflects
the amount of duty and indirect taxes
paid.

When the rebate system meets these
conditions, the Department will consider
that the system does not confer a
subsidy if the amount rebated for duties
and/or indirect taxes on physically
incorporated inputs does not exceed the
fixed amount set forth in the rebate
schedule for the exported product.
Based on verification, and the
Department’s previous examination of
the CCS program (see, e.g., Certain lron
Metal Castings From India: Final Results
of Countervailing Duty Administrative
Review, 55 FR 1976, January 18,1991),
we preliminarily determine that the CCS
rebate meets all the above-mentioned
criteria. Furthermore, in this review we
verified that the rebates under this
program continue to reasonably reflect
the incidence of indirect taxes on inputs
On this basis, we preliminarily
determine that the CCS program
provides no overrebate and, therefore, is
not countervailable.

B. Income Tax Deduction Under Section
801

Section 801 of the Indian Finance Act
generally provides for a tax deduction of
25 percent to “new industrial
undertakings.” We verified that this
program is not limited to a specific
enterprise or industry or group of
enterprises or industries on either a de
jure or defacto basis. Therefore, we
preliminarily determine this program to
be not countervailable.

I11. Programs Preliminarily Determined
To Be Not Used

A. Extension of the Free Trade Zones

B. Preferential Freight Rates

C. Import Duty Exemptions Available to
100 Percent Export-Oriented Units

Preliminary Results of Review

In accordance with § 355.22(d), we
preliminarily determine that the
following net subsidies exist for the
period January 1,1987 through
December 31,1987:

Net ad

valorem

subsidy
(per-
cent)

Manufacturer/exporter

10.74
41.57
40.74
22.75

Select Steel Ltd........ccooceiiiiiniiiiiiiiecies

Uma Iron and Steel Works..........cccccecveennne
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Net ad

valorem
subsid
(per-
cent)

Manufacturer/exporter

44.73
34.05

Commex Corporation...........cccceeeereereeneenne
Ali Other Manufacturers or Exporters.........

Upon completion of this
administrative review, the Department
will issue appraisement instructions to
the U.S. Customs Service. The
Department also intends to instruct the
U.S Customs Service to collect 3.84
percent estimated countervailing duties
on shipments of this merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
administrative review.

Public Comment

In accordance with 19 CFR 355.38, we
plan to hold a public hearing, if
requested, on August 1,1991, at 2 p.m. in
room 3708, to afford interested parties
the opportunity to comment on this
preliminary determination. Interested
parties who wish to request or to
participate in the hearing must submit a
request within ten days of the
publication of this notice in the Federal
Register to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, room B-099,14th Street
and Constitution Avenue NW.,
Washington, DC 20230. Requests should
contain: (1) The party’s name, address,
and telephone number; (2) the number of
participants; (3) the reason for attending;
and (4) a list of the issues to be
discussed. Parties should confirm by
telephone the time, date, and place of
the hearing 48 hours beifore the
scheduled time.

In addition, ten copies of the business
proprietary version and five copies of
the nonproprietary version of case briefs
must be submitted to the Assistant
Secretary no later than July 23,1991. Ten
copies of the business proprietary
version and five copies of the
nonproprietary version of rebuttal briefs
must be submitted to the Assistant
Secretary no later than July 30,1991. An
interested party may make an
affirmative presentation only on
arguments included in that party’s case
or rebuttal brief. If no hearing is
requested, interested parties still may
comment on these preliminary results in
the form of case and rebuttal briefs.
Written argument should be submitted
in accordance with section 355.38 of the
Commerce Department’s regulations and
will be considered if received within the
time limits specified in this notice.

This administrative review and notice
are published in accordance with
section 751(a)(1) of the Tariff Act (19
U.S.C. 1675(a)(1)) and 19 CFR 355.22.

Dated: June 20,1991.
Eric I. Garfinkel,
AssistantSecretaryfor Import
Administration.
[FR Doc. 91-15487 Filed 6-27-91; 8:45 am]
BILUNG CODE 3510-DS-M

National Institute of Standards and
Technology

[Docket No. 910529-1129]

Test Method and a Validation Test
Service for the Federal Information
Processing Standard (FIPS 128) for
Computer Graphics Metafile (CGM)
and the Computer-aided Acquisition
and Logistic Support (CALS) CGM
Application Profile (AP

agency: National Institute of Standards
and Technology (NIST), Commerce.

action: Notice of a test method and a
one-year trial validation test service for
the Federal Information Processing
Standard (FIPS) 128, Computer Graphics
Metafile and the CALS CGM
Application Profile (MIL-D-28003).

summary: The NIST Validation Test
Service will be used to assess the degree
to which binary encoded CGM files
conform to FIPS 128 and MIL-D-28003.
The NIST will use the trial test service
period to verify the accuracy and
completeness of the CGM test
procedures. To assess the suitability of
the test method and the test procedures
for testing conformance to the FIPS and
CALS AP, NIST solicits the Views of
industry, the public, and State and local
governments.

DATES: The test service started May 1,
1991, and will continue for a one-year
trial period through May 1992.
addresses: Written comments
concerning the test method and the
establishment of the CGM Test Service
should be sent to: National Institute of
Standards and Technology; ATTN: CGM
Test Service, Technology Building, room
B154, Gaithersburg, MD 20899.

FOR FURTHER INFORMATION CONTACT:
Ms. Lynne Rosenthal, National Institute
of Standards and Technology,
Gaithersburg, MD 20899, telephone (301)
975-3265.

SUPPLEMENTARY INFORMATION: .

Background

The Federal Information Processing
Standard Publication (FIPS PUB) 128,
Computer Graphics Metafile, was
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approved'on March 16,1987, and
became effective August 10,1987. The
Computer-aided Acquisition and
Logistics Support (CALS) CGM
Application Profile (MIL-D-28003) was
approved for use all departments and
agencies of the Department of Defense
on December 20,1988. In accordance
with FIPS PUB 128 and MIL-D-28003,
the delivery of two-dimensional
graphics data to Federal agencies should
be in the digital format of the CGM. The
purpose of the graphics software
standard is to facilitate the transfer of
graphical information between different
graphical software systems, different
graphical devices, and different
computer graphics installations. Federal
agencies may require conformance to
FIPS PUB 128 and MIL-D-28003 whether
computer graphics metafile systems are
developed internally, acquired as part of
an ADP system procurement, acquired
by separate procurements, used under
the ADP leasing arrangement, or
specified for use in contracts for
programming services. Testing may be
required in order for agencies to
determine if the CGM file conforms to
the FIPS PUB and MIL-D-28003. The
CGM Registered Validation Report
provided from the NIST trial validation
test service will be sources for Federal
agencies to use in making this
determination. The CGM Registered
Validation Report will be listed in
NISTIR 4500, “Validated Processor List”,
available from NIST, telephone (301)
975-2821.

Updates to the Test Method and
Procedures

The NIST will use the CGM
Validation Test Software as the test
method for validating CGM files. The
selection of the CGM Validation Test
Software was announced in the
Commerce Business Daily, June 18,1990.

The Validation Test Software and
Test procedures will be periodically
updated and used as the basis for
validating metafiles formatted according
to FIPS PUB 128 and MIL-D-28003. The
update process will be used to correct
errors identified in the CGM Validation
Test Software and to introduce new or
modified programs as appropriate.
Modification to the Test Software is also
intended to ensure that computer
graphics metafiles are being formatted
according to the technical specifications
of the standard. Should an interpretation
of the FIPS or Military Specification be
made that would affect the test
software, these changes would also be
reflected during the update process.
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Obtaining Validation Services

The NIST provides validation test
services ona cost-reimbursable basis.
These services are available to both the
producers and users of CGM files. Upon
receipt of a request for’validation, NIST
will supply the client with a CGM
Information Pack which will include a
description of the test service and
procedures, and a Testing Request form.
To have a CGM tested, the client must
return a completed Testing Request form
along with proper payment to the NIST.
The Validation Test Service Software is
available from CTS, Gales Ferry, CT
06335

Authority: Federal Information Processing
Standards Publications (FIPSPUBS) are
issued by the PJational Institute of Standards
and Technology after approval by the
Secretary of Commerce pursuant to section
111(d) of the Federal Property and
Administrative Services Act of 1949 as
amended by the Computer Security Act of
1987, Public Law 100-235.

Dated: June 24,1991.

John W. Lyons,

Director.

[FR Doc. 91-15443 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-CN-M

National Oceanic and Atmospheric
Administration

Pacific Fishery Management Council;
Public Meetings

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management
Council and its advisory entities will
meet on July 8-12,1991, at the Radisson
Hotel, 17001 Pacific Highway South,
Seattle, WA. Except as noted below, the
meetings are open to the public.

The Council will begin its meeting on
July 10 at 8 a.m .,ina closed session.(not
open to the public), to discuss litigation
and personnel matters. The Council’s
open session begins at 9 a.m,, to
consider administrative and other
matters and salmon management issues.
Also on July 10, the Council will accept
comments on issues not on the agenda.
On July 11, beginning at 8 am,,
Groundfish management items will be
addressed and that discussion will
continue into July 12, Also on July 12,
Coastal pelagic species management
issues will be discussed after the
completion of the groundfish items.

Salmon management items on the
agenda are: (1) Sequence of events and
current status of the fishery; (2)
guidelines for making inseason
adjustments due to unusual weather; (3)
consider adjustments inthe 1991 fishery
off California due to unusual weather;

Em EEEEEEEEM tm EEiEM EEEEE
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(4) status reports on high seas drift net
fisheries; (5) analysis of Columbia River
Sportfishing Association proposal for
determining recreational subarea
allocations; (6) an update on recent
actions of the National Marine Fisheries
Service to propose listing of certain
Columbia River salmon stocks under the
Endangered Species Act; and (7) a
status report on reviews underway to
determine causes of stock decline for
Oregon coastal natural coho sailmon and
certain Puget Sound chinook and coho
stocks. The Council also will address
habitat issues affecting fisheries in its
jurisdiction after the salmon
management items are completed.

Groundfish management issues: (1)
Status of regulations implementing
Council actions; (2) review of the 1991
Pacific whiting fishery; (3) review
specifications of limited entry options
and possible selection of preferred
options for public review; (4)
determination ofthe consistency of the
California gill net ban with the Council’s
groundfish plan and applicable law; (5)
inseason management measure
adjustments; (6) feasibility of a
comprehensive observer program for
groundfish vessels; (7) summary of
preliminary stock assessments; and (8)
identification of issues and alternatives
for 1991 management measures.

Coastal pelagic species management
issues: (1) Anchovy spawning biomass
and quotas for 1991-1992, and (2) status
report on development of an anchovy
plan amendment to add other coastal
pelagic species.

The Scientific and Statistical
Committee will meet on July 8 at 10 a.m.,
to address scientific issues on the
Council’s agenda, and will reconvene on
July 9 at 8 a.m.

The Salmon Subcommittee will meet
onJuly 10 at 9 a.m, to review the
chinook harvest model for the fishery
north of Cape Falcon.

The Legislative Committee will meet
on July 9 at 10 a.m., to discuss the
desirability of a fee or tax for at-sea fish
processing comparable to that paid by
shoreside processors.

The Groundfish Advisory Subpanel
will meet onJuly 9 at 1 p.m., to address
groundfish items on the CounriTs
agenda and will reconvene on July 10 at
8am.

The Habitat Committee will meet on
July 9 at 1 p.m., to address issues
affecting habitat of fish stocks managed
by the Council.

The Budget Committee will meet on
July 10 at 3jp.m., to review the status of
the Council’s 1991 budget.

The Ad Hoc Committee on
Adjustments Due to Unusual Weather
will meet on July 9 at 3 p.m,, to

recommend guidelines for making
adjustments to salmon seasons due to
unusual weather.

The Groundfish Stock Assessment
Workshop will meet on July 9 at7 p.m,
in an informal workshop, open to the
public, to Teview prelimianry stock
assessments for certain groundfish
species.

The Enforcement Consultants will
meet on July 10 at 7 p.m., to consider the
enforcement ramifications of
management issues on the Council
agenda.

Detailed agendas for the above
meetings will be available to the public
after June 28,1991. For more information
contact Lawrence D. Six, Executive
Director, Pacific Fishery Management
Council, Metro Center, suite 420, 2000
SW. First Avenue, Portland, OR 97201:
telephone: (503) 326-6352.

Dated: June 24,1991.
David S. Crestin,
Deputy Director, Office ofFisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 91-15496 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-22-M

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Gulf of Mexico Fishery
Management Council and its
Committees will meet on July 8-11,1991,
at the Reach Hotel, 1435 Simonton
Street, Key West, FL.

Council: The Council will begin its
meeting on July 10 at 8:30 a.m., and
recess at 5 p.m. The agenda is as
follows: (1) From 8:45 am., to 9:45 am.,
discuss the National Marine Fisheries
Service Marine Mammal Program,; (2)
from 9:45 a.m., to 10:15 a.m., hear public
testimony on the Tortugas Shrimp
Sanctuary; (3) from 10:15 a.m., to 10:30
am., address Committee
Recommendations on the Tortugas
Shrimp Sanctuary; (4) from 10:30 a.m., to
2:30 p.m., review the Shrimp
Amendment #6 Options Paper; and (5)
from 2:30 p.m., to 5 pm., review the
Mackerel Amendment #6 Options
Paper. The Council meeting will
continue onJuly 11, as follows: (1) From
8:30 am., to 10:30 a.m., review Mackerel
Amendment #6 Options Paper; (2) from
10:30 a.m., to 2:30 pm., review ReefFish
Amendment #4 Options Paper; and (3)
receive the Administrative Policy and
Ad Hoc Limited Entry Committee
Reports, followed by Law Enforcement
Reports and Director’s Reports.
Adjournment is at 4 pm.
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Committees: On July 8 at 1 p.m., the
Administrative Policy Committee and
the Reef Fish Management Committee
will meet. The meeting will adjourn at
5:45 p.m. On July 9 at 8 am., the Shrimp
Management Committee and the
Mackerel Management Committee will
meet. The meeting will adjourn at 5:30
p.m.

For more information contact Wayne
E. Swingle, Executive Director, Gulf of
Mexico Fishery Management Council,
5401 West Kennedy Boulevard, suite
881, Tampa, FL; telephone: (813] 228-
2815.

Dated: June 24,1991.
David S. Crestin,
Director, Office ofFisheries Conservation and
Management, NationalMarine Fisheries
Service.
[FR Doc. 91-15495 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-22-M

Sea Grant Review Panel; Meeting

agency: National Oceanic and
Atmospheric Administration,
Commerce.

action: Notice of open meeting.

summary: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the Sea Grant
Review Panel. The meeting will have
several purposes. Panel members will
provide and discuss follow-up reports of
business transacted at the last Sea
Grant Review Panel Meeting in the
areas of artificial intelligence, law and
policy, program management and
funding procedures, coastal business
initiatives, long-range planning and
priorities, developing new business
initiatives with the Sea Grant Program
for enhancement of Department of
Commerce goals, and new business. A
nomination and election will be held for
Chair Elect.

DATES: The announced meeting is
scheduled during two days: Tuesday,
July 30,1991 (10 a.m.-12 noon and 1-4
p.m.), and Wednesday, July 31,1991, 8-
10 a.m.

ADDRESSES: Denver Marriott Hotel City
Center, 1701 California Street, NW.,
Denver, Colorado 80202-9838.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Shephard, National Sea
Grant College Program, National
Oceanic & Atmospheric Administration,
1335 East-West Highway, #5104, Silver
Spring, Maryland 20910, (301) 427-2431.
SUPPLEMENTARY INFORMATION: The
Panel, which consists of balanced
representation from academia, industry,
state government, and citizens groups,
was established in 1976 by section 209

of the Sea Grant Improvement Act (Pub.
L. 94-461, 33 U.S.C. 1128) and advises
the Secretary of Commerce, Under
Secretary, NOAA, and the Director of
the National Sea Grant College Program
with respect to operations under the act,
and such other matters as the Secretary
refers to the Panel for review and
advice. The agenda for the meeting is:

Tuesday, July 30,1991—10 a.m.-12
noon—Denver 1 &2 Rooms

Welcome to Dr. Knauss, NOAA
Administrator
Dr. Knauss’ Opening Remarks to the
Panel
Complementary Roles for a Stronger
Sea Grant Future
Open Discussion with Dr. Knauss
1. Panel Subcommittee Chairmen
2. Individual Panelists
3. Other Guests
Summary of Meeting

Tuesday, July 30,1991—1-4 p.m.—
Denver 1 Room

National Office Updates
Appropriations/Reauthorization
Budget
Personnel
Legislation
New Procedures
Planning Task Forces
States of Panel Member Terms
Fellows Update
Subcommittee Reports
Executive
New Technology
Program Management and Funding
Procedures

Coastal Business Initiatives

State Advisory Committee Workshop

Long-Range Planning and Priorities

Sea Grant/Private Industry
Partnership

Sea Grant Interaction with Other
Agencies

Law and Policy

U.S.D.A. National Extension
Committee

Other Reports
Site Visit Feedback

Wednesday, July 31,1991—8-10 a.m.—
Colorado B Room

Closeout Old Business
Nominations & Election of Vice Chair
Transition
New Business

The meeting will be open to the
public.

Dated: June 24,1991.
Ned A. Ostenso,

AssistantAdministrator, Oceanic and
AtmosphericResearch.

[FR Doc. 91-15497 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-12-M
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Marine Mammals: Issuance of Permit;
Dr. Randall Davis (P477)

On May 16,1991, notice was
published in the Federal Register (56 FR
22701) that an application had been filed
by Dr. Randall W. Davis, Department of
Marine Biology, Texas A&M University,
P.O, Box 1675, Galveston, Texas 77553,
and Dr. Patrick Butler, School of
Biological Sciences, University of
Birmingham, Birmingham, U.K. B15, 2TT,
to obtain eight (8) rehabilitated beached
or stranded California sea lions
[Zalophus californianus) deemed
suitable for release. The animals will be
obtained from Sea World, San Diego to
be used for scientific studies testing a
data-storage system for use in
determining energy budgets. Upon
completion of research the animals will
be released into the wild.

Notice is hereby given that on June 18,
1991, as authorized by the provisions of
the Marine Mammal Protection Act of
1972 (16 U.S.C. 1361-1407), the National
Marine Fisheries Service issued a Permit
for the above taking, subject to certain
conditions set forth therein.

The Permit is available for review in
the following offices:

By appointment: Permit Division, Office
of Protected Resources, National
Marine Fisheries Service, 1335 East-
West Hwy., Silver Spring, Maryland
20910 (301/427-2289); and

Director, Southwest Region, National
Marine Fisheries Service, 300 South
Ferry Street, Terminal Island, CA
90731 (213/514-6196).

Dated: June 20,1991.
Richard H. Schaefer,
Director, Office ofFisheries, Conservation
and Management.
[FR Doc. 91-15385 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-22-M

Technology Administration
[Docket No. 910525-1125]

Invitation for Proposals Under the
Advanced Technology Program

agency: Technology Administration,
Commerce.

action: Notice; invitation for proposals;
notice of meeting.

SUMMARY: The Technology
Administration invites applications for
funding under the Advanced Technology
Program (ATP), and announces a public
meeting for all interested parties.
Anyone interested in applying for
funding under this Program must contact
the ATP at the address shown below to
obtain materials for applications. The
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Advanced Technology Program is
Program Number 11.612 in the Catalog of
Federal Domestic Assistance.

CLOSING DATE FOR APPLICATIONS:
Proposals must be received at the
address listed below no later than 3
p.m, E.D.T., on September 25,1991.

DATE OF PUBLIC MEETING: A public
meeting for parties considering making
application for funding under the
Advanced Technology Program will be
held beginning at 9:30 a.m. on July 29,
1991, in the Red Auditorium,
Administration Building, National
Institute x>f Standards and Technology,
Quince Orchard and Clopper Roads,
Gaithersburg, MD, exit 10 off Interstate
270. Attendance at the public meeting is
not required of potential proposers. The
purpose of the meeting is to provide
information regarding the ATP to
potential applicants.

NUMBER OF proposals: Applicants must
submit one signed original plus ten (10)
copies of their proposals numbered 1
through 11, along with NIST Form 1262
(for Single Applicants) of Form 1263 (for
Joint Venture Applicants) to The
Advanced Technology Program at the
address below. The Office of
Management and Budget has approved
the information collection requirements
contained in this notice under provisions
of the Paperwork Reduction Act (OMB
control number 0693-0009).

addresses: Advanced Technology
Program, Proposal Solicitation, ATP 91-
01, room A430, Administration Building
(Bldg. 101), National Institute of
Standards and Technology, Quince
Orchard and Clopper Roads,
Gaithersburg, MD 20899.

FOR FURTHER INFORMATION CONTACT: To
receive application materials contact
Gail Killen at (301) 975-2636 or write to
the address shown above. The ATP
facsimile number is (301) 869-1150.

SUPPLEMENTARY INFORMATION:
Background

The Advanced Technology Program.
(ATP) is managed by the National
Institute of Standards and Technology
(NIST), an element ofthe Technology
Administration of the Department of
Commerce. ATP was established by
section 5131 of the Omnibus Trade and
Competitiveness Act of 1988 (Public Law
100-418,15 U.S.C. 278n), and is operated
under program procedures published in
the Federal Register, dated July 24,1990,
on page 30140. The ATP assists U.S.
businesses to improve their competitive
position and promote U.S. economic
growth by accelerating the development
of a variety of pre-competitive generic

technologiesl by means of cooperative
research agreements. A cooperative
research agreement is a funding
instrument to provide financial
assistance when substantial
involvement is anticipated between the
government and the recipient. NIST
intends to select proposals for funding
approximately six months (actual
completion date depends on the number
of applications received) after the
closing date for applications.

Research and development activities
covera wide spectrum, from basic
research at one extreme to the
development of specific new products at
the other. The Advanced Technology
Program is intended to foster the
development of technology thatis
beyond basic research, but not close to
the stage of new product development.
Thus the ATP will include the
development of laboratory prototypes
intended to establish technical
feasibility but not prototypes of
commercial products. The ATP will not
fund projects to demonstrate
commercial viability or projects
involving market testing of specific
products.

The purpose ofthe ATPas stated in
Public Law 100-418 is to assist U.S.
companies in creating and applying
“generic technology” and research
results so as to commercialize new
technology more quickly and improve
manufacturing processes. While itis
hoped and intended that new products
will ultimately .result from work funded
by the ATP, the program will not focus
on giving participating companies a
competitive advantage for specific new
products. Rather, the focus will be on
supporting work that has great economic
potential with broad benefits.
Accordingly, joint ventures are
emphasized in the legislation
establishing the ATP. This legislation
states that the ATP should “avoid
providing undue advantage to specific
companies.” The ATP is open to
proposals in all areas of precompetitive
generic technology.

Invitation for Proposals: The
Technology Administration invites
applications for funding for two types of
proposals: (1) Technology Development
Proposals from individual United States
businesses (see Applicant Eligibility) or
independent research institutes in
amounts not to exceed $2 million over
three years, and, (2) Technology
Development Proposals from qualified
United States joint research and
development ventures where ATP

1The terms “generic technology” and “pre-
competitive technology” are defined in the
Advanced Technology Program Procedures
(15 CFR part'295). A copy of the Procedures is
included in the Proposer’s Kit.
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support will serve as a catalyst for the
proposed joint venture, and provided
however, that the ATP share shall be a
minority share of the cost of the venture
for up to five years, and subject to the
availability of ATP funds. Future or
continued funding for multi-year
projects will be at the discretion of the
Technology Administration and will be
contingent on such factors as
satisfactory performance and the
availability offunds.

Funds Available for Cooperative
Research Agreements: Between $20.0
and $25.0 million will be available for
awards in the form of cooperative
research agreements resulting from this
solicitation. Depending onfhe number
and quality of proposals received from
this solicitation, NIST reserves the right
to allocate all or a portion of the funds
that may be available in the FY 1992
budget to projects selected through this
competition. The actual obligation of FY
1992 funds is contingent ontheir
appropriation. The number of awards
will depend on the amount of funding
requested by the selected proposals.

Applicant Eligibility: ATP funding is
available to United States businesses
and certain United States joint research
and development ventures. Eligible joint
research and development ventures are
defined in section 295.2(d) of the ATP
Procedures.2 The information package
for applicants contains the ATP
Procedures.

An additional eligibility requirement
for those applying for fiscal year 1991
ATP funding has been mandated by the
following amendment to this year’s ATP
Appropriaiton Bill (Public Law 101-5T5
Sec. 105):

A company shall be eligible toreceive
financial assistance from the Secretary of
Commerce only if-

(A) The Secretary of Commerce finds that
the company’s participation in the Advanced
Technology Program would be in the
economic interest of the United States, as
evidenced by investments in the United
States in research, development, and
manufacturing (including, for example, the
manufacture of major components or
subassemblies in the United States);
significant contributions to employment in
the United States; and agreement with
respect to any technology arising from
assistance provided by the Secretary of
Commerce to promote the manufacture
within the United States of products resulting
from that technology (taking into account the
goals of promoting the competitiveness of

2 An eligible joint venture must consist of
at least two organizations each of which is
eligible to apply as a single applicant and
both of which must participate in the
proposed R&D program and contribute
toward the matching funds requirement.
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United States industry), and to procure parts
and materials from competitive suppliers; and

(B) either—

(i) The company is a United States-owned
company; or

(ii) The Secretary of Commerce finds that
the company has a parent company which is
incorporated in a country which affords the
United States-owned companies
opportunities, comparable to those afforded
to any other company, to participate in any
joint venture similar to those funded through
the Advanced Technology Program; affords
to United States-owned companies local
investment opportunities comparable to those
afforded to any other company; and affords
adequate and effective protection for the
intellectual property rights of United States-
owned companies.

As used in this section, the term
“United States-owned company” means
a company that has a majority
ownership or control by individuals who
are citizens of the United States.

All applicants should address the
requirements of section 105(A) cited
above in section 7 (Broad Based
Benefits) of their proposal and provide
an Assurance Statement of Ownership
concerning whether all participants in
the proposed program are United States-
owned companies as defined above.
Applications from single companies or
from joint ventures involving one or
more companies that are not United
States-owned companies as defined
above should also address the
requirements of section 105(B)(ii) cited
above in section 3 (Special Eligiblity
Requirements) of the proposal.

ATP funds may not flow directly to
universities, Federal laboratories, or
state agencies, although universities and
federal laboratories may participate as
members of an industry-led joint venture
and (except for NIST) may receive
funding via industry members of the
joint venture. Non-profit independent
research laboratories may also
participate and receive funding either
directly or indirectly. The participation
of universities and Federal laboratories
through cooperative research and
development agreements in joint
ventures or as subcontractors to single
applicants funded by the ATP is
encouraged. As a matter of policy,
NIST’s intramural programs cannot
receive ATP funding from a joint
venture (or its members), company or
independent research institute funded
by the ATP. However, NIST intramural
programs may choose to collaborate
with applicants where appropriate. Such
collaboration will not increase or
decrease an applicant’s chances of
receiving an award.

Preparation ofProposals and
Reporting Requirements: The ATP
application package contains detailed

guidlelines for the preparation of
proposals. Also included is information
on reporting requirements. To be
accepted for review, proposals must
meet the following requirements:

1. The original proposal plus ten (10)
copies must be delivered to the ATP at
the address specified above before the
closing time and date cited previously in
this document.

2. The proposal must meet the
requirements for format, length, and
content described in the Information
Requirements Document contained in
the application kit for Proposal
Solicitation 91-01.

3. The information contained in the
proposal should adequately address all
of the requirements of the Information
Requirements Document. These include
separate sections of the proposal
describing the: (1) Research and
Development Program, (2) Experience
and Qualifications of the proposing
organization, (3) Broad Based Benefits of
the proposal, (4) Technology Transfer
Benefits of the proposal, (5) Proposer’s
Level of Commitment and
Organizational Structure, (6) Plan for
addressing intellectual property rights
requirements, and (7) Detailed budget.

4. The original and ten (10) copies of
NIST Form 1262 (for single applicants)
or 1263 (for joint venture applicants)
must be bound wth the proposal.

5. Single applicants must provide in
their proposal a Nonpayment of Indirect
Costs Assurance Statement and address
the requirement that ATP funds not be
used for payment of indirect costs in
their budgets. Joint Venture applicants
must provide in their proposal a
Matching Funds Assurance Statement
and address the requirement that ATP
funds will cover less than 50% of the
resources required to carry out the
proposed project in their budgets.

6. All applicants must provide a
United States-Owned Company
Assurance Statement. Those proposals
that involve the participation of
organizations that are not United States-
owned companies as defined previously
must also address the requirements of
section 105(B) (ii) of Public Law 101-515
noted above.

Proposals that fail to meet one or
more of the above requirements will be
considered non-responsive to this
solicitation.

Award Criteriafor Technology
Development Proposals: Criteria that
will be used to evaluate technology
development proposals submitted in
response to this notice appear in the
ATP Procedures published at § 295.3(b)
of title 15 of the Code of Federal
Regulations. The information package
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for applicants contains the ATP
Procedures.

The Proposal Review Process: The
proposal review process is described in
the ATP Procedures at § 295.3(a) of title
15 of the Code of Federal Regulations.
The information package for applicants
contains the ATP Procedures. The
review process is expected to take
approximately six months, although the
process might take longer if an
unusually large number of proposals is
received.

Other Requirements, Requests, and
Provisions: Applicants who have
outstanding accounts receivable with
the Federal Government will not be
awarded a cooperative research
agreement until the debts have been
paid or arrangements satisfactory to the
Department are made to pay the debt.

Section 319 of Public Law 101-121
prohibits recipients of Federal contracts,
grants, cooperative agreements and
loans from using appropriated funds for
lobbying the Executive or Legislative
Branches of the Federal Government in
connection with a specific contract,
grant, cooperative agreement or loan. A
“Certification for Contracts, Grants,
Loans, and Cooperative Agreements”
must be submitted with any application
for ATP funding. ATP Applicants are
subject to Government-wide Debarment
and Suspension (Nonprocurement)
requirements as stated in 15 CFR part
26. In accordance with the Drug-Free
Workplace Act of 1988, each applicant
must make the appropriate certification
as a “prior condition” to receiving a
cooperative research agreement. A false
statement on any application for funding
under ATP may be grounds for denial or
termination of funds and grounds for
possible punishment by a fine or
imprisonment. The Advanced
Technology Program does not involve
the mandatory payment of any matching
funds from state or local government
and does not effect directly any state or
local government. Accordingly, the
Technology Administration has
determined that Executive Order 12372,
“Intergovernmental Review of Federal
Programs” is not applicable to this
program. Awards under ATP shall be
subject to all Federal and Departmental
regulations, policies, and procedures
applicable to financial assistance
awards.

Dated: June 7,1991.
Robert M. White,
Under Secretaryfor Technology.
[FR Doc. 91-14362 Filed 6-27-91; 8:45 am]
BILLING CODE 3510-DT-M
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COMMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

action: Additions to Procurement List.

summary: This action adds to the
Procurement List a commodity to be
furnished by nonprofit agencies
employing the blind or other severely
handicapped.

EFFECTIVE DATE: July 29, 1991.
addresses: Committee for Purchase
from the Blind and Other Severely
Handicapped. Crystal Square 5, suite
1107,1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 557-1145.

SUPPLEMENTARY INFORMATION: On
January 11,1991, the Committee for
Purchase from the Blind and Other
Severely Handicapped published notice
(56 FR 1180) of proposed additions to the
Procurement List.

Comments were received from the
current contractor for the portion of the
Government requirement for the canteen
which is the subject of this rulemaking
and from a former contractor for the
canteen. The former contractor objected
to the cumulative impact on it of this
addition and the 1985 addition of a part
of the Government requirement for this
canteen to the Procurement List. The
former contractor also suggested that
having nonprofit agencies employing
persons with severe disabilities as the
only source for the canteen would lead
to lower quality and higher prices.

The current contractor objected to the
proposed addition and another addition
under consideration by the Committee
on several grounds. These consisted of
adverse impact on its business,
including the previous and expected
impacts of actions by the other
mandatory source program and loss of
return on recent equipment and tooling
expenses: adverse impact on people
with disabilities, who perform work on
the canteens under a subcontract:
adverse impact on its own employees,
most of whom are minorities: increased
prices to the Government; and the risk
of having only one source for a critical
defense item in an emergency situation.

According to data made available to
the Committee, the former contractor
has not supplied this canteen to the
Government since early 1987. As this
contractor cannot be dependent on

arguments concerning cumulative
Government sales of the canteen, its
impact of the two actions adding the
canteen to the Procurement List must be
considered an objection to the loss of
future opportunities to bid on canteen
contracts. The Committee does not
consider this to constitute serious
adverse impact on a contractor.
Nonprofit agencies producing items on
the Procurement List are required by
law to sell them to the Government at a
fair market price set by the Committee.
They cannot use their position as the
only source to raise the price beyond
this level. They are also required to
produce the item to a specification set
by the Government, which does not
permit them to reduce the quality of an
item.

With respect to the current contractor,
the Committee has determined that
adding this canteen to the Procurement
List will not have a serious adverse
impact on that firm. The firm has
already recovered from the previous
impacts on its business by the other
mandatory source, which has advised
the Committee that the firm will
continue to have the opportunity to
compete for the other type of work in
which it is engaged.

In addition, the firm continues to have
the opportunity to compete for canteen
cap business, which involves some of
the same equipment involved in
furnishing the canteen proposed for
addition. Even if the canteen were to
remain available for competitive
procurement, the firm could lose its
investment in equipment and tooling
because it is not guaranteed contracts in
the competitive bidding system.
Similarly, the individuals employed
directly by the contractor and the
persons with disabilities employed by
the subcontractor are not assured of
continued employment under the
competitive procurement system and, in
the case of the individuals with
disabilities, there is no guarantee that
evn if the current contractor obtains
future contracts that it will continue to
employ them through subcontracts.
Under the circumstances, the Committee
has determined that the assurance of
employment for blind persons
associated with the addition of this item
outweighs the possible future
employment benefits for minorities and
individuals with disabilities.

The price to be paid by the
Government for the canteens has been
determined by the Committee to be
consistent with the intent of the IWOD
Act and the Committee’s pricing
procedures. Both require a “fair market”
price and not the “lowest possible”
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price. The Committee has also
determined that the nonprofit agency
proposed to to supply the canteen has
the capability to meet Government surge
requirements.

After consideration of the material
presented to its concerning capability of
qualified nonprofit agencies to produce
the commodity at a fair market price
and impact of the addition on the
current or most recent contractors, the
Committee has determined that the
commodity listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.6.

| certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The action will not have a serious
economic impact on any contractors for
the commaodity listed.

c¢. The action will result in authorizing
small entities to produce the commodity
procured by the Government.

Accordingly, the following commodity
is hereby added to the Procurement List:
Canteen, Water, Plastic (1-QT.); 8465-

01-115-0026; (Remaining Government

Requirement)

This action does not affect contracts
awarded prior to the effective date of
this addition or options exercised under
those contracts.

Beverly L. Milkman,
Executive Director.

[FR Doc. 91-15456 Filed 6-27-91; 8:45 am)
BILLING CODE 6820-33-M

Procurement List; Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Additions to Procument List.

SUMMARY: This action adds to the
Procurement List a commodity to be
furnished by nonprofit agencies
employing the blind or other severely
handicapped.

EFFECTIVE DATE: July 29,1991.
ADDRESSES: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, suite
1107,1755 Jefferson Davis Highway,
Arlington, Virginia 22202-35009.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 557-1145.
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SUPPLEMENTARY INFORMATION: On April
19,1991, the Committee for Purchase
from the Blind and Other Severely
Handicapped published notice (56 FR
16075) of proposed additions to the
Procurement List.

The current contractor objected to the
proposed addition and another addition
under consideration by the Committee
on several grounds. These consisted of
adverse impact on its business,
including the previous and expected
impacts of actions by the other
mandatory source program and loss of
return on recent equipment and tooling
expenses; adverse impact on people
with disabilities, who perform work on
the canteens under a subcontract;
adverse impact on its own employees,
most of whom are minorities; increased
prices to the Government; and the risk
of having only one source for a critical
defense item in an emergency situation.

With respect to the current contractor,
the Committee has determined that
adding this canteen to the Procurement
List will not have a serious adverse
impact on that firm, even considering
the impact of the Committee’s recent
addition of a similar item for which the
firm is the current contractor.. The firm
has already recovered from the previous
impacts on its business by the other
mandatory source, which has advised
the Committee that the firm will
continue to have the opportunity to
complete for the other type of work in
which it is engaged.

In addition, the firm continues to have
the opportunity to compete for canteen
cap business, which involves some of
the same equipment involved in
furnishing the canteen proposed for
addition. Even if the canteen were to
remain available for competitive
procurement, the firm could lose its
investment in equipment and tooling
because it is not guaranteed contracts in
the competitive bidding system.
Similarly, the individuals employed
directly by the contractor and the
persons with disabilities employed by
the subcontractor are not assured of
continued employment under the
competitive procurement system and, in
the case of the individuals with
disabilities, there is no guarantee that
even if the current contractor obtains
future contracts that it will continue to
employ them through subcontracts.
Under the circumstances, the Committee
has determined that the assurance of
employment for blind persons
associated with the addition of this item
outweights the possible future
employment benefits for minorities and
individuals with disabilities.

The Price to be paid by the
Government for the canteens has been

determined by the Committee to be
consistent with the intent of the IWOD
Act and the Committee’s pricing
procedures. Both require a “fair market”
price and not the “lowest possible”
price. The Committee has also
determined that the nonprofit agency
proposed to supply the canteen has the
capability to meet Government surge
requirements.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to produce
the commodity at a fair market price
and impact of the addition on the
current or most recent contractors, the
Committee has determined that the
commodity listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.6.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements.,

b. The action will not have a serious
economic impact on any contractors for
the commodity listed.

c. The action wilt result in authorizing
small entities to produce the commodity
procured by the Government.

Accordingly, the following commodity
is hereby added to the Procurement List:

Canteen, Water f2-QT.); 8465-01-118-
8178.

This action does not affect contracts
awarded prior to the effective date of
this addition or options exercised under
those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doc. 91-15457 Filed 6-27-91; 8:45 am)
BILLING CODE 6820-33-M

Procurement List Additions

agency: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Additions to procurement list.

summary: This action adds to the
ProcurementList a commodity and
services to be furnished by nonprofit
agencies employing the blind or other
severely handicapped.

EFFECTIVE DATE: July 29, 1991.

ADDRESSES: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107,1755 Jefferson Davis Highway,
Arlington, VA 22202-3509.
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FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 557-1145.

SUPPLEMENTARY INFORMATION: On
February 25, March 1 and May 10,1991,
the Committee for Purchase from the
Blind and Other Severely Handicapped
published notices (56 FR 7690, 8750 and
21664) of proposed additions to the
Procurement List

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to produce
the commodity and provide the services
at a fair market price and impact of the
addition on the current or most recent
contractors, the Committee has
determined that the commodity and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48e and 41 CFR 51-
26.

| certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impact on any contractors for
the commodity and services listed.

c. The actions will result in
authorizing small entities to produce the
commodity and provide the services
procured by the Government.

Accordingly, the following; a
commodity and services are hereby
added to the Procurement List

Commodity

Preventive Dentistry Kit, Patient, 6520-
00-890-2030

Services

Commissary Shelf Stocking and
Custodial Fort Benning, Georgia

Janitorial/Custodial,, Fifth Flooe
Restrooms, The Pentagon,
Washington, DC

Janitorial/Grounds Maintenance, U.S.
Army Reserve Center, Independence,
Missouri
This action does not affect contracts

awarded prior to the effective date of

this addition or options exercised under

those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doe. 91-15453 Filed 6-27-91; 8:45 am]

BILLING CODE 6320-33-M

Procurement List Proposed Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.
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action:Proposed additions to
procurement list.

summary: The Committee has received
proposals to add to the Procurement List
services to be provided by nonprofit
agencies employing the blind or other
severely handicapped.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: July 29,1991.

addresses: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107,1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2) and 41 CFR 51-2.6. Its purpose is
to provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the services listed below from
nonprofit agencies employing the blind
or other severely handicapped.

It is proposed to add the following
services to the Procurement List:
Janitorial/Custodial, Naval Air Station,

Whiting Field, Milton, Florida
Janitorial/Custodial, Marine Corps

Logistics Base, Building 7501, Albany,

Georgia
Janitorial/Custodial, U.S. Army Reserve

Center, 4200 Michaud Blvd., New

Orleans, Louisiana
Beverly L. Milkman,

Executive Director.
[FR Doc. 91-15454 Filed 6-27-91; 8:45 am]
BILLING CODE 6820-33-M

Procurement List Addition

agency: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Addition to procurement list.

summary: This action adds to the
Procurement List a service to be
furnished by a nonprofit agency
employing the blind or other severely
handicapped.

EFFECTIVE DATE: July 29,1991.
addresses: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107,1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 557-1145.

SUPPLEMENTARY INFORMATION: On April
12,1991, the Committee for Purchase
from the Blind and Other Severely
Handicapped published notice (56 FR
14931) of proposed addition to the
Procurement List.

Comments were received from the
current contractor for this service. The
contractor stated that he did object to
the addition of this service to the
Procurement List.

After consideration of the material
presented to it concerning the capability
of a qualified nonprofit agency to
provide the service at a fair market price
and the impact of the addition on the
current or most recent contractor, the
Committee has determined that the
service listed below is suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51-
2.6.

| certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The action will not have a serious
economic impact on any contractors for
the service listed.

c. The action will result in authorizing
small entities to provide the service
procured by the Government.

Accordingly, the following service is
hereby added to the Procurement List:
Commissary Shelf Stocking and
Custodial, Fort Bliss, Texas.

This action does not affect contracts
awarded prior to the effective date of
this addition or options exercised under
those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doc. 91-15455 Filed 6-27-91; 8:45 am]
BILLING CODE 6820-33-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Policy Board Advisory
Committee Task Force on Soviet
Military

action: Notice of Advisory Committee
Meeting.

summary: The location of the Defense
Policy Board Advisory Committee Task
Force on Soviet Military meeting
announced in the Federal Register on
Friday, June 14,1991 (56 FR 27502) has
been changed to 1710 Goodridge Drive,

29637

TI1-7-2, McLean, Virginia. All other
information remains the same.

Dated: June 24,1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department o fDefense.
[FR Doc. 91-15387 Filed 6-27-91: 8:45 am]
BILLING CODE 3810-01-M

Defense Advisory Committee on
Military Personnel Testing; Meeting

Pursuant to Public Law 92-463, notice
is hereby given that a meeting of the
Defense Advisory Committee on
Military Personnel Testing is scheduled
to be held from 8:30 a.m. to 4:30 p.m. on
July 15,1991; from 8:30 a.m. to 4:30 p.m.
on July 16,1991, and from 8:30 to 4:30
p.m. onJuly 17,1991. The meeting will
be held at the Monterey Plaza hotel, 400
Cannery Row, Monterey, California
93940. The purpose of the meeting is to
review planned changes in the
Department of Defense’s Student
Testing Program and progress in
developing paper-and-pencil and
computerized enlistment tests.

Persons desiring to make oral
presentations or submit written
statements for consideration at the
Committee meeting must contact Dr.
Anita R. Lancaster, Executive Secretary,
Defense Advisory Committee on
Military Personnel Testing, Office of the
Assistant Secretary of Defense (Force
Management and Personnel), room
2B271, The Pentagon, Washington, DC
20301-4000, telephone (703) 697-9271, no
later than July 8,1991.

Dated: June 24,1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, DepartmentofDefense.
[FR Doc. 91-15388 Filed 6-27-91; 8:45 am]
BILLING CODE 3810-01-M

Defense Science Board Task Force on
Weapon Development and Production
Technology; Meeting

ACTION: Change in status from open to
closed of advisory committee meeting
notice.

SUMMARY: The meeting of the Defense
Science Board Task Force on Weapon
Development and Production
Technology scheduled for 11 and 12 July,
1991, as published in the Federal
Register (vol. 56, no. 115, page 27503,
Friday, June 14,1991, FR Doc. 91-14143)
will be closed during the 12 July session.
The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
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Defense for Acquisition on scientific and
technical matters as they affect the
perceived needs of the Department of
Defense. During the 12 July portion of
the meeting the Task Force will receive
classified briefings on the development
and production of the Advanced
Technology Fighter and on DARPA
production process investments in
support of “black” programs.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law No. 92-463, as amended (5
U.S.C. app. Il, (1988)), it has been
determined that the 12 July session of
the DSB Task Force meeting concerns
matters listed in 5 U.S.C. 552b(c) (lj
(1988J, and that accordingly this session
of the meeting will be closed to the
public.

Dated: June 24,1991.
Linda M. Bynum,
Alternate OSD FederalLRegisterLiaison
Officer, DepartmentofDefense,
[FR Doc. 91-15389 Filed 5-27-91; 8:45 am]j
BILLING CODE 3810-01-M

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday, July
2,1991; Tuesday, July 9,1991; Tuesday»
July 16,1991; Tuesday, July 23,1991; and
Tuesday, July 30,1991 at 10 a.m. in room
1E801, The Pentagon, Washington, DC.

The Committee’s primary
responsibility is to consider and submit
recommendations to the Assistant
Secretary of Defense [Force
Management and Personnel) concerning
all matters involved in the development
and authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 93-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Public Law 92-463, meetings may be
closed to the public when they are
"concerned with matters listed in 5
U.S.C. 552b.” Two of the matters so
listed are those “related solely to the
internal personnel rules and practices of
an agency," (5 U.S.C. 552b. (c) (2)}, and
those involving “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” (5 U.S.C. 552b. fe) (4)J.

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel

Policy/Equal Opportunity) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
(5 U.S.C. 552h. (c) (2)), and the detailed
wage data considered were obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b (c) (4)).
However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’s attention.
Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, room 3D264, The
Pentagon, Washington, DC 20391.

Dated: June 24,1991.
L.M. Bynum,
Alternate OSD FederalRegister Liaison
Officer, DepartmentofDefense.
[FR Doc. 91-15390 Filed 6-27-91; 8:45 am)
BILLING CODE 3810-01-M

Department of the Navy

CNO Executive Panel; Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 2), notice is hereby given
that the Chief of Naval Operations
(CNO) Executive Panel Long Range
Planning Task Force will meet 16 July
1991 from 9 a.m. to 5 p.m. at 4401 Ford
Avenue, Alexandria, Virginia. All
sessions will be closed to the public.

The purpose of this meeting is to
review maritime issues as they impact
national security policy and
requirements. The entire agenda of the
meeting will consist of discussions for
drafting final report of long range issues
regarding national security policy, and
related intelligence. These matters
constitute classified information that is
specifically authorized by Executive
Order to be kept secret in die interest of
national defense and are, in fact,
properly classified pursuant to such
Executive Order. Accordingly, the.
Secretary of the Navy has determined in
writing that the public interest requires
that all sessions of the meeting be
closed to the public because they will be
concerned with matters listed in section
552b(c)(l) of title 5, United States Code.

This notice is being published late
because of administrative delays which
constitute an exceptional circumstance,
nut allowing Notice to be published in
the Federal Register at least 15 days
before the date of the meeting.
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For further information concerning
this meeting, contact: Judith A. Holden,
Executive Secretary to the CNO
Executive Panel, 4401 Ford Avenue,
room 601, Alexandria, Virginia 22302r
0268, Phone (703) 756-1205.

Dated: June 19,1991.

Wayne T. Baucino,

Lieutenant, JAGC, U.S. NavalReserve,
Alternate FederalRegister Liaison Officer.
[FR Doc. 91-15383 Filed 6-27-91; 8:45 am)
BILLING CODE 381Q-AE-M

Department of the Navy

Naval Research Advisory Committee;
Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 2), notice is hereby given
that the Naval Research Advisory
Committee Panel on Countermine
Capabilities for Amphibious Operations
(Phase Il) will meet on July 10,11, and
12*1991. The meeting will be held at the
Center for Naval Analyses, 4401 Ford
Avenue, Alexandria, Virginia. The
meeting will commence at 8 am. and
terminate at 4:30 pun. onJuly 10,11, and
12,1991.

The purpose of the meeting is to
provide technical briefings for the panel
members pertaining to their review and
update of the previous NRAC study on
this subject, which was completed in
1989. This Panel will reexamine the
issues raised, conclusions reached, and
recommendations made by the previous
Panel, and provide the Navy with
reassessment of the findings in the light
of Desert Shield/Storm, new knowledge
of the threat and environment, and
applicable advances in technology. The
agenda will include briefings and
discussions related to current
operational capabilities and limitations;
lessons learned from the Persian Gulf
War related to the threat, minefield
deployments, and operational plans;
current U.S. Navy reactions; and
promising emerging technology
applicable to detection, neutralization,
marking, and reporting in very shallow
water, the surf zone, and on the beach.
These briefings and discussions contain
classified information that is specifically
authorized under criteria established by
Executive Order to be kept secret in the
interest of national defense and are in
fact properly classified pursuant to such
Executive Order. The classified and
nonclassified matters to be discussed
are so inextricably intertwined as to
preclude opening any portion of the
meeting. Accordingly, the Secretary of
the Navy has determined in writing that
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the public interest requires that all
sessions of the meeting be closed to the
public because they will be concerned
with matters listed in section 552b(c)(l)
of title 5, United States Code.

This notice is being published late
because of administrative delays which
constitute an exceptional circumstance,
not allowing Notice to be published in
the Federal Register at least 15 days
before the date of meeting.

For further information concerning
this meeting contact: Commander John
Hrenko, USN, Office of the Chief Of
Naval Research, 800 North Quincy
Street, Arlington, VA 22217-5000,
Telephone Number: (703) 696-4870.

Dated: June 19,1991.

Wayne T. Baucino,

Lieutenant, JAGC, U.S. NavalReserve,
Alternate FederalRegister Liaison Officer,
[FR Doc. 91-15381 Filed 6-27-91; 8:45 am]
BILLING CODE 3810-AE-M

Department of the Navy

Naval Research Advisory Committee;
Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 2], notice is hereby given
that the Naval Research Advisory
Committee Panel on Open Systems
Architecture for Command, Control and
Communications (C3J will meet on July
11 and 12,1991. This meeting will be
held at the Center for Naval Analyses,
4401 Ford Avenue, Alexandria, Virginia.
The meeting will commence at 8 am.
and terminate at 4:30 p.m. on July 11 and
12,1991. All sessions of the meeting will
be closed to the public.

The purpose of the meeting is to
provide technical briefings to the panel
members to enable them to assess the
ability of current Navy C3 systems’
architecture to support anticipated
requirements, evaluate the performance
of the present system relative to the
existing threat, provide
recommendations for an overall
architecture to meet future needs, and
provide recommendations concerning
use of current and future commercial
data communication systems for both
interim and continuing satisfaction of
Department of the Navy needs. The
agenda will include briefings and
discussions related to current C4
Acquisition Policy, Standards,
Guidelines, and Security Requirements;
Copernicus Engineering; software
technology research and development,
amphibious over-the-horizon C3
requirements and Desert Shield/Storm
Lessons Learned; Navy ADA policy and
implementation; Department of the

Army C2; university C3l research and
development; the integrated tactical
date network; and DARPA C3 projects.
These briefings and discussions will
necessarily address current C3
capabilities and limitations, emerging C3
technologies and anticipated limitations,
and respective susceptibility to
penetration or denial. These briefings
and discussions contain classified
information that is specifically
authorized under criteria established by
Executive Order to be kept secret in the
interest of national defense and are in
fact properly classified pursuant to such
Executive Order. The classified and
nonclassified matters to be discussed
are so inextricably intertwined as to
preclude opening any portion of the
meeting. Accordingly, the Secretary of
the Navy has determined in writing that
the public interest requires that all
sessions of the meeting be closed to the
public because they will be concerned
with matters listed in section 552b(c)(l)
of title 5, United States Code.

This notice is being published late
because of adminstrative delays which
constitute an exceptional circumstance,
not allowing Notice to be published in
the Federal Register at least 15 days
before the date of this meeting.

For further information concerning
this meeting contact: Commander John
Hrenko, USN, Office of the Chief of
Naval Research, 800 North Quincy
Street, Arlington, VA 22217-5000,
Telephone Number: (703) 696-4870.

Dated: June 19,1991.

Wayne T. Baucino,

Lieutenant, JAGC, U.S.NavalReserve,
Alternate FederalRegister Liaison Officer.
[FR Doc. 91-15382 Filed 6-27-91; 8:45 am)
BILLING CODE 3810-AE-M

DEPARTMENT OF EDUCATION

Indian Education National Advisory
Council; Meeting

agency: National Advisory Council on
Indian Education.

ACTION: Notice of partially closed
meeting.

summary: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the National
Advisory Council on Indian Education.
This notice also describes the functions
of the Council. Notice of this meeting is
required under section 10(a)(2) of the
Federal Advisory Committee Act.

DATE AND times: Monday, July 15,1991,
8 a.m. to 2 p.m. (closed) and 2 p.m. until
conclusion of business at approximately
5 p.m. (open).
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addresses: Holiday Inn Capitol, 550 C
Street SW., Washington, DC 20024.
Telephone: 202/479-4000.

FOR FURTHER INFORMATION CONTACT:
John Cheek, Office Manager, National
Advisory Council on Indian Education,
330 C Street SW,, room 4072, Switzer
Building, Washington, DC 20202-7556.
Telephone: 202/732-1353.

SUPPLEMENTARY INFORMATION: The
National Advisory Council on Indian
Education is established under section
5342 of the Indian Education Act of 1988
(25 U.S.C. 2642). The Council is
established to, among other things,
assist the Secretary of Education in
carrying out responsibilities under the
Indian Education Act of 1988 (Part C,
title V, Pub. L. 100-297) and to advise
Congress and the Secretary of Education
with regard to federal education
programs in which Indian children or
adults participate or from which they
can benefit.

The Council is authorized to appoint,
without regard to the provisions of title 5
United States Code governing
appointments in the competitive service,
or otherwise obtain the services of such
professional, technical, and clerical
personnel as may be necessary to
enable it to carry out its functions as
prescribed by law. The Council is
conducting a search to appoint a
permanent Executive Director to serve
as the chief staff member of the Council.
The full Council will convene on July 15,
1991 for a partially closed meeting to
interview candidates for the Executive
Director position, and conduct general
business of the Council.

The full Council will meet in closed
session from 8 a.m. until approximately
2 p.m. onJuly 15,1991, to conclude the
Executive Director search process. The
agenda for the closed portiun of the
meeting will consist of a discussion of
the Search Committee’s
recommendations regarding the
candidates and the questions and
guidelines to be used in the interviews,
actual interviews with candidates, and a
discussion involving a final decision on
the appointment of a permanent
Executive Director for the Council.

Immediately following the closed
search process, the full Council will
meet in open session from 2 p.m. until 5
p.m. onJuly 15,1991 for an informational
business meeting. This portion of the
meeting is open to the public and will
include a presentation on America 2000,
the President’s education strategy,
reports of the Chairman, a discussion of
the content and format of the annual
report to Congress, and a report on the
current activities of the White House
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ana

Conference On Indian Education and
the Indian Nations At Risk Task Force
Study.

The closed portion of the meeting of
the National Advisory Council on Indian
Education will relate solely to the
internal personnel rules and practices of
an agency. Interviews with the
candidates and discussions held in
conjunction with the selection process
will involve matters which relate solely
to the internal personnel rules and
practices of this Council and are likely
to disclose information of a personal
nature where disclosure would
constitute a clearly unwarranted
invasion of personal privacy if
conducted in open session. Such matters
are protected by exemptions (2) and (6)
of section 552b(c) of the Government in
the Sunshine Act (Pub. L. 94-409; 5
U.S.C. 552b(c)).

A summary of activities of the closed
portion of the meeting and related
matters which are informative to the
public consistent with the policy of title
5 U.S.C. 552b will be available to the
public within 14 days of the meeting.

Records shall be kept of all Council
proceedings open to the public and shall
be available for public inspection at the
office of the National Advisory Council
on Indian Education located at 330 C
Street SW., room 4072, Washington, DC
20202-7556.

Dated: June 24,1991. Signed at Washington,
C.

Eddie L. Tullis,

Chairman, National Advisory Council on
Indian Education.

John T. MacDonald,

Assistant Secretaryfor Elementary and
Secondary Education.

[FR Doc. 91-15464 Filed 6-27-91; 8:45 amj
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Determination of Noncompetitiye
Financial Assistance; National
Academy of Public Administration

AGENCY: Department of Energy.

ACTION: Notice of financial assistance
award.

SUMMARY: DOE announces that
pursuant to 10 CFR 600.14(e), it is
making a financial assistance award
based on an unsolicited application
under Financial Assistance Award No.
DE-FGO05-91ER35126 to the National
Academy of Public Administration
(NAPA).

PROJECT SCOPE: The funding for this
financial assistance award will allow
the grantee to form a Working Group on
Radioactive Waste Management with

the purpose of organizing one workshop
and participating in another workshop.
The workshops will analyze how an
institutional framework can be
established for managing radioactive
waste in a manner that ensures public
trust and confidence. NAPA will
commission several papers by leading
management experts and provide a
summary of its proceedings to DOE. The
financial assistance award is sponsored
by DOE’s Secretary of Energy Advisory
Board (SEAB).

eligibility: Based on receipt of an
unsolicited application, eligibility of this
award is being limited to NAPA. This
project represents a unique idea for
which a competitive solicitation would
be inappropriate. This is a project with
high technical merit. NAPA has unique
chartered responsibility and has
rendered advice on policy management
issues across a range of government
programs. NAPA'’s elected Fellows
consist of more than 400 scholars and
practitioners of diverse backgrounds in
public administration whose practical
experience comes from every level of
government. The total estimated cost is
$69,996. The term of the award is from
the date of award for 5 months.

FOR FURTHER INFORMATION CONTACT:
Daniel Metlay, Task Force on Civilian
Radioactive Waste Management,
Secretary of Energy Advisory Board, 7B
198, U.S. Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585 (202) 586-3903.

Issued in Oak Ridge, TN on June 20,1991.
Robert Lynch,
Acting Director, Procurement &Contracts
Division, Oak Ridge Operations.
[FR Doc. 91-15488 Filed 6-27-91; 8:45 am]
BILLING CODE 6450-01-M

Determination of Noncompetitive
Financial Assistance; National
Academy of Sciences

AGENCY: Department of Energy (DOE).
ACTION: Notice of unsolicited financial
assistance award.

SUMMARY: DOE announces that
pursuant to 10 CFR 600.14(e), it is making
a financial assistance award based on
an unsolicited application under
Financial Assistance Award No. DE-
FG05-91ER35127 to National Academy
of Sciences.

PROJECT SCOPE: The funding for this
financial assistance award will allow
the grantee to organize a 2-day
workshop on civilian radioactive waste
management to analyze how an
institutional framework can be
established for managing radioactive
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waste in a manner that ensures public
trust and confidence. The grantee will
commission several papers by social
scientists and organization theorists.
The grantee will also organize and pay
the expenses of some workshop
participants to attend a second meeting
that will involve participation of
individuals selected by the National
Academy of Public Administration. The
grantee will provide Secretary of Energy
Advisory Board (SEAB) with a summary
of the proceedings.

ELIGIBILITY: Based on receipt of an
unsolicited application, eligibility of this
award is being limited to National
Academy of Sciences. This project
represents a unique idea for which a
competitive solicitation would be
inappropriate. This is a project with high
technical merit. NAS has a unique
chartered responsibility and capability
to reach consensus positions in the
scientific community. This capability is
recognized by the scientific community
on a world-wide basis. The total
estimated DOE cost is $70,000. The term
of the award is from the date of award
for 5 months.

FOR FURTHER INFORMATION CONTACT:
Daniel Metlay, Task Force on Civilian
Radioactive Waste Management,
Secretary of Energy Advisory Board, 7B
198, U.S. Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-3903.
Issued in Oak Ridge, Tennessee on June 19,
1991.
Peter D. Dayton,
Director, Procurement &Contracts Division,
DOE Field Office, Oak Ridge.
[FR Doc. 91-15489 Filed 6-27-91; 8:45 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration

Final Consent Order With Eason
Drilling Co. and ITT Corp.

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Final action on proposed
consent order.

SUMMARY: The Department of Energy
(DOE) has determined that a proposed
Consent Order between the DOE and
Eason Drilling Company (formerly
Eason Oil Company) (Eason) and ITT
Corporation (ITT), which was executed
on May 3,1991, and published for
comment in 56 FR 22708 (May 16,1991),
shall be made final. The Consent Order
resolves matters relating to Eason’s
compliance with the federal petroleum
price and allocation regulations for the
period November T, 1973 through
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December 31,1979. To resolve these
matters, ITT, on behalf of Eason, will
pay to the DOE $7,000,000 within 30
days from the effective date of the
Consent Order. To distribute the
settlement monies, the Economic
Regulatory Administration (ERA) will
petition DOE’s Office of Hearings and
Appeals (OHA) to implement Special
Refund Procedures pursuant to 10 CFR
part 205 subpart V, in which proceedings
any persons who claim to have suffered
injury from the alleged overcharges will
have the opportunity to submit claims
for payment.

FOR FURTHER INFORMATION CONTACT:
Dorothy Hamid, Office of Enforcement
Litigation, Economic Regulatory
Administration, Department of Energy,
room 3H-017, RG-32,1000 Independence
Avenue SW., Washington, DC 20585,
(202) 586-1699.

SUPPLEMENTARY INFORMATION:

I. Introduction

Il. Comment Received
Il. Analysis of Comment
V. Decision

I. Introduction

On May 16,1991, DOE issued a notice
announcing a proposed Consent Order
between Eason and ITT and the DOE,
which would resolve matters relating to
Eason’s compliance with the federal
petroleum price and allocation
regulations during the period November
I, 1973 through December 31,1979. 56 FR
22708. Specifically, the May 16 Notice
provided information regarding the
potential overcharge liability arising
from Eason’s pricing of petroleum
products at issue in a Remedial Order
issued by OHA on December 6,1990;
and detailed the considerations which
underlay ERA’S preliminary view that
the settlement is favorable to the
government and in the public interest.

The Notice solicited written
comments from the public relating to the
terms and conditions of the proposed
settlement and whether the settlement
should be made final. ERA received one
written comment, which was considered
in making the decision whether to issue
the proposed Consent Order as a final
order.

Il. Comment Received

The one comment received on the
proposed Consent Order, submitted by
the Controller of the State of California,
addressed the failure of the Consent
Order to specify the manner in which
OHA will distribute the settlement
monies in a subpart V proceeding. The
Controller expressed concern that
silence in this respect may suggest or
permit a departure from DOE’s Modified

Restitutionary Policy in Crude Oil
Cases, issued in connection with the
Final Settlement Agreement approved
by the district court in In Re the
DepartmentofEnergy Stripper Well
Exemption Litigation, M.D.L. 378. See 51
FR 27899 (August 4,1986).

I11. Analysis of Comment

The Controller’s comment relating to
the distribution of the overcharge funds
if the Eason Consent Order is finalized
is not germane to the basis or adequacy
of the settlement. Rather, as DOE
previously explained in, inter alia, the
Exxon Federal Register Notice, 51 FR
36052 (October 8,1986), in response to
similar comments, including one by the
Controller, views regarding the
disbursement of Consent Order monies
are appropriately presented in the
subpart V proceeding to be convened by
OHA. Therefore, the lack of specificity
in the Consent Order does not imply any
departure from applicable DOE policy.

ERA’S review and analysis of the
comment received in response to the
May 16 Notice did not provide any
information that would support the
modification or rejection of the proposed
Consent Order. Accordingly, ERA
concludes that the Consent Order is in
the public interest and should be made
final.

IV. Decision

By this Notice, and pursuant to 10 CFR
205.199J, the proposed Consent Order is
made a final Order of the Department of
Energy, effective the date of publication
of this notice in the Federal Register.

Issued in Washington, DC, on June 21,1991.
Milton C. Lorenz,

ChiefCounselfor Enforcement Litigation,
EconomicRegulatory Administration.

[FR Doc. 91-15491 Filed 6-27-91; 8:45 am]
BILUNG CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ES91-39-000, et al ]

The Detroit Edison Company, et al,;
Electric Rate, Small Power Production,
and interlocking Directorate Filings

Take notice that the following filings
have been made with the Commission:

1. The Detroit Edison Company

[Docket No. ES91-39-000]
June 20,1991.

Take notice that on June 14,1991, The
Detroit Edison Company filed an
application with the Federal Energy
Regulatory Commission pursuant to
section 204 of the Federal Power Act
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seeking authorization to issue from time
to time, on or before September 30,1993,
in an aggregate principal amount not to
exceed $1.0 billion at any one time
outstanding, short-term debt securities
and promissory notes bearing final
maturities not to exceed two years.

Commentdate: July 15,1991, in
accordance with Standard Paragraph E
at the end of this notice.

2. PacifiCorp Electric Operations

[Docket No. ER91-486-000]
June 20,1991.

Take notice that PacifiCorp Electric
Operations (“PacifiCorp”), on June 13,
1991, tendered for filing in accordance
with 18 CFR part 35 of the Commission’s
Rules and Regulations, exhibit A
(revision No. 2), exhibit C (revision No.
1) and exhibit D (revision No. 1) to
Western Area Power Administration
(“Western”) Contract No. 87-LAO-298
(“Contract”) dated July 17,1987 with
PacifiCorp (PacifiCorp’s Rate Schedule
FPC No. 45, Supplement No. 1 to
Supplement No. 22). The revised
exhibits A, C and D to the Contract
represent changes due to completion of
the Spence-Jim Bridger 230-kV
transmission line. Exhibit Aisa TOT
4A/4B Transfer Capability nomograph,
exhibit C identifies transmission lines
corresponding to TOT 4B power flow
and Exhibit D lists transmission lines
used m the development of the TOT 4A/
4B nomograph of which parties to the
Contract share pro rata reduction in
TOT 4B transfer capability.

PacifiCorp requests, pursuant to 18
CFR 35.11 of the Commission’s Rules
and Regulations, that a waiver of prior
notice be granted and that an effective
date of April 12,1991 be assigned to
each of exhibits A, C, and D, these dates
being consistent with the commerical
operation date of the Spence-Jim Bridger
230 kV transmission line.

Copies of this filing were supplied to
Western, the Public Service Commission
of Wyoming and the Public Utility
Commission of Oregon.

Comment date: July 5,1991, in
accordance with standard Paragraph E
at the end of this notice.

3. Minnesota Power & Light Company

[Docket No. ER91-434-000]
June 20,1991.

Take notice that on June 13,1991,
Minnesota Power & Light Company
(Minnesota Power) tendered for filing a
correction to a rate schedule for Firm
Power Interchange Service provided by
Minnesota Power to other members of
the Mid-Continent Area Power Pool
(MAPP), originally filed in this docket on
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May 10,1991. The correction changes
the rate schedule designation of the
MAPP Agreement, and includes as an
attachment Minnesota Power’s Order 84
adder which had been referenced in the
rate schedule.

Minnesota Power requests waiver of
the Commission’s notice requirements
and an effective date of May 1,1991.

Copies of the filing have been served
on MAPP, other members of MAPP, and
on the state utility commissions in the
MAPP region.

Comment date: July 8,1991, in
accordance with Standard Paragraph E
at the end of this notice.

4. Cleveland Electric llluminating
Company

[Docket No. ER90-588-001]

June 20,1991.

Take notice that on June 4,1991,
Cleveland Electric llluminating
Company tendered for filing its
compliance filing in this docket pursuant
to the Commission’s order issued May 2,
1991.

Comment date: July 5,1991, in
accordance with Standard Paragraph E
at end of this notice.

5. Southern California Edison Company

[Docket No. ER91-492-000]
June 20,1991.

Take notice that on June 17,1991,
Southern California Edison Company
(Edison) tendered for filing
supplemental agreements to Edison Rate
Schedules 247, 248, and 249:

Supplemental Agreement Between Southern
California Edison Company and the City
of Azusa for the Integration of the Idaho
Power Sales Agreement (Azusa
Agreement)

Supplemental Agreement Between Southern
California Edison Company and the City
of Banning for the Integration of the
Idaho Power Sales Agreement (Banning
Agreement)

Supplemental Agreement Between Southern
California Edison Company and the City
of Colton for the Integration of the Idaho
Power Sales Agreement (Colton
Agreement)

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and all interested
parties.

Comment date: July 5,1991, in
accordance with Standard Paragraph E
at the end of this notice.

6. Northwestern Public Service
Company
[Docket No. ES91-40-000]
June 20,1991.

Take notice that on June 17,1991,
Northwestern Public Service Company
filed an application with the Federal

Energy Regulatory Commission pursuant
to section 204 of the Federal Power Act
seeking authorization to issue not more
than $25 million of short-term debt
securities on or before August 1,1993,
with a final maturity date no later than
August 1,1994.

Comment date: July 16,1991, in
accordance with Standard Paragraph E
at the end of this notice.

7. Pennsylvania Power & Light Company

[Docket No. ES91-466-000]

June 21,1991.

Take notice that Pennsylvania Power
& Light Company (PP&L) on May 31,
1991, tendered for filing a Supplement
(“Third Supplemental Agreement”)
(“Agreement”), dated January 28,1988,
as supplemented by a First
Supplemental Agreement dated August
10,1988, and further supplemented by a
Second Supplemental Agreement dated
May 31,1989, between PP&L and
Baltimore Gas and Electric Company
(BG&E), which is on file with the
Commission as PP&L’s Rate Schedule
FERC No. 92. The Third Supplemental
Agreement provides for an increase in
the Installed Capacity Rate contract
capacity under the Pennsylvania-New
Jersey-Maryland Interconnection
Agreement, which was accepted for
filing by the Commission on May 10,
1991 in Docket No. ER91-339-000, and
which will become effective on June 1,
1991.

PP&L requests waiver of the notice
requirements of Section 205 of the
Federal Power Act and Section 35.3 of
the Commission’s Regulations so that
the proposed rate schedule can be made
effective as of June 1,1991.

PP&L states that a copy of its filing
was served on Baltimore Gas and
Electric Company, the Pennsylvania
Public Utility Commission, and the
Maryland Public Service Commission.

Comment date: July 5,1991, in
accordance with Standard Paragraph E
at the end of this notice.

8. Lake Cogen, Ltd.

[Docket No. QF91-170-000]

June 21,1991.

OnJune 13,1991, Lake Cogen, Ltd. of
215 East Madison Street, P.O. Box 2562,
Tampa, Florida 33601-2562, submitted
for filing an application for certification
of a facility as a qualifying cogeneration
facility pursuant to §292.207 of the
Commission’s Regulations. No
determination has been made that the
submittal constitutes a complete filing.

The proposed topping-cycle
cogneration facility will be located
adjacent to the Golden Gem Growers,
Inc. plant in Umatilla, Florida. The
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facility will consist of two combustion
turbine generators, two supplementary
fired boilers heat recovery boilers and
an extraction/condensing steam turbine
generator. Thermal energy recovered
from the facility, in the form of steam,
will be used for citrus concentrate
processing purposes. The net electric
power production capacity of the facility
will be 102 MW. The primary source of
energy will be natural gas. Construction
of the facility is scheduled to begin in
the last quarter of 1991.

Comment date: July 29,1991 in
accordance with Standard Paragraph E
at the end of this notice*

9. United States Department of Energy—
Southeastern Power Administration

[Docket No. EF90-3011-001]
June 21,1991.

Take notice that on May 31,1991, the
Deputy Secretary of Energy filed on
behalf of the Southeastern Power
Administration of the United States
Department of Energy new Rate
Schedule GAMF-3-A to recover
unanticipated costs of purchasing
pumping energy at the Carters Project.
The Deputy Secretary, by order of May
24,1991, approved the new rate
schedule on an interim basis.

Comment date: July 8,1991 in
accordance with Standard Paragraph E
at the end of this notice. '

10. Pasco Cogen, Ltd.

[Docket No. QF91-169-000]

June 21,1991.

On June 13,1991, Pasco Cogen, Ltd. of
215 East Madison Street, P.O. Box 2562,
Tampa, Florida 33601, submitted for
filing an application for certification of a
facility as a qualifying cogeneration
facility pursuant to § 292.207 of the
Commission’s Regulations. No
determination has been made that the
submittal constitutes a complete filing.

The proposed topping-cycle
cogeneration will be located adjacent to
the Lykes Pasco plant located in Dade
City, Florida. The facility will consist of
two combustion turbine generators, two
supplementary fired heat recovery
boilers, and an extraction/condensing
steam turbine generator. Thermal energy
recovered from the facility, in the form
of steam, will be used for citrus
concentrate processing purposes. The
net electric power production capacity
of the facility will be 102 MW. The
primary source of energy will be natural
gas. Construction of the facility is
scheduled to begin in the last quarter of
1991.
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Comment date: July 29,1991, in
accordance with Standard Paragrah E at
the end of this notice.

11. York County Solid Waste and Refuse
Authority

[Docket No. QF86-920-002]

June 21.1991.

On June 13,1991, York County Solid
Waste and Refuse Authority of 2653
Blackbridge Road, York, Pennsylvania
17402 submitted for filing an application
for recertification of a facility as a
qualifying cogeneration facility pursuant
to § 292.207 of the Commission’s
Regulations. No determination has been
made that the submittal constitutes a
complete filing.

The Small Power Production Facility
is located in Manchester Township,
York County, Pennsylvania. The facility
consist of three (3) boilers and a fully-
condensing steam turbine generator set.
The primary energy source is biomass in
the form of municipal solid waste.

The original certification was issued
on November 3,1986 (37 FERC 62,100
(1986]). The instant recertification is
requested due to an increase in capacity
form 34.7 MW to 37 MW.

Comment date: July 29,1991, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests shoud be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

Docket No. (date filed) Shipper name (type)

CP91-2301-000
(6-18-91)

Freeport-McMoran Oil &
Gas Company
(Marketer).

CP91-2302-000 Unifield Natural Gas

(6-18-91) Group (Marketer).
CP91-2303-000 Tejas Power
(6-18-91) Corporation
(Marketer).

CP91-2304-000
(6-18-91)

Hadson Gas Systems,
Inc, (Marketer).

CP91-2305-000
(6-18-91)

Shell Gas Trading
Company (Marketer).

protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 91-15394 Filed 6-27-91; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP91-2298-000, et al.]

ANR Pipeline Company, et al.; Natural
gas certificate filings

Take notice that the following filings
have been made with the Commission:

1. ANR Pipeline Company

[Docket No. CP91-2298-000]
June 20,1991.

Take notice that on June 18,1991,
ANR Pipeline Company (ANR), 500
Renaissance Center, Detroit, M| 48243,
filed in Docket No. CP91-2298-000 a
request pursuant to § 157.205 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205) for
authorization to provide an interruptible
transportation service for Enron Gas
Marketing, Inc., a marketer, under the
blanket certificate issued in Docket No.
CP88-532-000 pursuant to section 7 of
the Natural Gas Act, all as more fully
set forth in the request that is on file
with the Commission and open to public
inspection.

ANR states that, pursuant to an
agreement dated June 7,1990, under its
Rate Schedule ITS, it proposes to
transport up to 100,000 dt per day
equivalent of natural gas. ANR indicates
that it would transport 100,000 dt
equivalent on an average day and
36,500,000 dt equivalent annually. ANR
further indicates that the gas would be
transported from Louisiana, Oklahoma,
Kansas, Texas, Wisconsin, Offshore

Peak day,
average day, Receipt pointsl
annual Mcf
3,000 OLA.....coooiiiiiiiiiis LA e
3,000
1,095,000
100,000 OLA, OTX, IL, LA. TN, | TN
6,000 TX.
2.050.00
100.000 OLA, OTX, IL, LA, TN, | N
50,000 TX.
18,250,000
100,000 OLA, OTX, LA, IL, TN, | IR
100,000 TX.
36,500,00
100,000 OLA. OTX, LA, IL. IN, OH.oovvvviie
100,000 TN, TX.

36,500,000

Delivery points

6-8-90, PT.
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Louisiana, and Offshore Texas, and

would be redelivered in Michigan,

Wisconsin, Indiana, Ohio, Illinois,

Louisiana, Kansas, and Kentucky.
ANR advises that service under

§ 284.223(a) commenced April 24,1991,

as reported in Docket No. ST91-8764.

Comment date: August 5,1991, in
accordance with Standard Paragraph G
at the end of this notice.

2. Trunkline Gas Company
[Docket Nos. CP91-2301-000, CP91-2302-000,

CP91-2303-000, CP91-2304-000, CP91-23Q5-
000, CP91-2306-000]

Take notice that on June 18,1991,
Trunkline Gas Company (Trunkline),
P.O. Box 1642, Houston, Texas 77251-
1642, filed in the above-referenced
dockets prior notice requests pursuant
to 88 157.205 and 284.223 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
transport natural gas on behalf of
shippers under its blanket certificate
issued in Docket No. CP86-586.000,
pursuant to section 7 of the Natural Gas
Act, all as more fully set forth in the
requests that are on file with the
Commission and open to public
inspection.1

Information applicable to each
transaction, including the identity of the
shipper, the type of transportation
service, the appropriate transportation
rate schedule, the peak day, average day
and annual volumes, and the initiation
service dates and related ST docket
numbers of the 120-day transactions
under § 284.223 of the Commission’s
Regulations, has been provided by
Trunkline and is summarized in the
attached appendix.

Comment date: August 5,1991, in
accordance with Standard Paragraph G
at the end of this notice.

1These prior notice requests are not
consolidated.

Contract date, rate
schedule, service
type

Related docket,
start up date

ST91-8752-000,

Interruptible. 5-1-91.

9-11-89.PT,
Interruptible.

ST91-8760-000,
5-1-91.

9-7-89, PT,
Interruptible.

ST91-8750-000,
5-1-91.

12-17-90, PT.
Interruptible.

ST91-8751-000,
5-1-91.

2-21-91, PT,
Interruptible.

ST91-8755-000,
5-1-91.



29644

Docket No. (date filed) Shipper name (type)

CP91-2306-000
(6-18-91)

V.H.C. Gas Systems,
LP. (Marketer).

Peak day,
average (few, i
annual Mcf

Receipt points1

200,000 OLA,OTX, LA, IL, TN, il
200,000  TX.
73,000,000

10ffshore Louisiana and offshore Texas are shown as OLA and OTX.

3. East Tennessee Natural Gas Company
[Docket No. CP91-2284-000]

June 20,1991.

Take notice that on June 14,1991, East
Tennessee Natural Gas Company (East
Tennessee), P.O. Box 12045, Knoxuville,
Tennessee 37919, filed a petition for
declaratory order in Docket No. CP91-
2284-000 requesting the removal of an
uncertainty as to the meaning of the “on
behalf of’ standard under Section 311 of
the Natural Gas Policy Act of 1978
(NGPAJ, all as more fully set forth in the
petition which is on file with the
Commission and open to public
inspection.

East Tennessee, requests the
Commission to clarify whether East
Tennessee, consistent with the interim
rule in Docket No. RM90-14-000, as a
downstream transporter can transport
gas under section 311 “on behalfof’
upstream intrastate pipelines which are
not connected to East Tennessee’s
system for delivery to end-users served
directly offEast Tennessee system. East
Tennessee seeks a declaration as to
whether the lack of a direct
interconnection between itself and the

Docket No. (date filed) Shipper name (type)

CP91-2274-000
(6-14-91)

Gas Company of New
Mexico (LDC).

CP91-2275-000
(6-14-91)

Monfort, Inc. (End-User)

CP91-2276-000
(6-14-91)

Mercado Gas Services
(Marketer).

5. Transwestem Pipeline Company

[Docket Nos. CP91-2286-000, CP91-2287-000]
June 20,1991.

Take notice that Transwestem
Pipeline Company, 1400 Smith Street,
P.O. Box 1188, Houston, Texas 77251-
1188, (Applicant) filed in the above-
referenced dockets prior notice requests
pursuant to § 157.205 and 284.223 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
transport natural gas on behalf of

average day,
annual MMBtu

intrastate pipelines breaks a nexus
which may be required by the interim
rule in order for an interstate pipeline to
transport gas under section 311 on
behalf of the intrastate pipeline. East
Tennessee notes that although the
marketing of gas to specific end-users in
downstream markets is beyond the
typical function of upstream intrastate
pipelines, East Tennessee also seeks a
declaration as to whether it is
authorized by the interim rule to
transport gas under subpart B of part 284
of the Commission’s Regulations for this
type of marketing activity.

Comment date: July 11,1991, in
accordance with the first subparagraph
of Standard Paragraph F at the end of
this notice.

4. Western Gas Interstate Company

[Docket Nos. CP91-2274-4)00, CP91-2275-000,
CP91-2276-0QG]

June 20,1991.

Take notice that Western Gas
Interstate Company, 9130 Jollyville
Road, Suite 150, Austin, Texas 78759-
7273, (Applicant) filed in the above-
referenced dockets prior notice requests

Peak day,
Receipt points

444 Vvarious..........ccceevieeirinene NM .

<32
48,000 ;

3,000 ! various.......ccoovevririenrenns LD ST

1,500
547,000
10,000 various.........ccceeeviiinenns
2,000
730,000

various shippers under its blanket
certificate issued in Docket No. CP88-
133-000, pursuant to section 7 of the
Natural Gas Act, all as more fully set
forth in the requests that are on file with
the Commission and open to public
inspection.3

Information applicable to each
transaction, including the identity of the
shipper, the type of transportation

3These prior notice requests are not
consolidated.

Delivery points

Delivery points
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Contract date, rate

schedule, service : Related docket,

start up date

type
................... 2-14-90, PT, ST91-8753-000,
Interruptible. 5-1-91.

pursuant to 88 157.205 and 284.223 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
transport natural gas on behalf of
shippers under its blanket certificate
issued by the Commission’s Order No.
509 corresponding to the rates, terms
and conditions filed in Docket No. RP89-
179-000, pursuant to section 7 of the
Natural Gas Act, all as more fully set
forth in the requests that are on file with
the Commission and open to public
inspection.2

Information applicable to each
transaction, including the identity of the
shipper, the type of transportation
service, the appropriate transportation
rate schedule, the peak day, average day
and annual volumes, and the initiation
service dates and related ST docket
numbers of the 120-day transactions
under § 284.223 of the Commission’s
Regulations, has been provided by
Applicant and is summarized in the
attached appendix.

Comment date: August 5,1991, in
accordance with Standard Paragraph G
at the end of this notice.

2 These prior notice requests are not
consolidated.

Contract date, rate

schedule, service ; Related docket

start up date

type
.................... 2-28-91, FT-S, ST91-7924,
Firm. 3-1-91.
................... ; 3-27-91, rr-w, ST91-8334,
Interruptible. 4-1-91.
................... . 2-28-91, TT-N, ST91-8333,
Interruptible. 3-23-91.

service, the appropriate transportation
rate schedule, the peak day, average day
and annual volumes, and the initiation
service dates and related ST docket
number” of the 120-day transactions
under §284.223 of the Commission’s
Regulations, has been provided by
Applicant and is summarized in the
attached appendix.

Commentdate: August 5,1991, in

accordance with Standard Paragraph G
at the end of this notice.
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Peak day,
average day,

Contract date, rate,

schedule, service Related docket,

Docket No. (date filed) start up date

Shipper name (type) Receipt points1: Delivery points

annual MMBtu type
CP91-2286-000 Sunrise Energy 30,000 AZ,NM. OK, TX....ceoenuue OKiiiiiieeseeeeces 5-16-91, IT-1, ST91-8940,
(6-17-91) Company (Marketer). 22,500 Interruptible. 5-17-91.
10,950,000
CP91-2287-000 Enron Gas Marketing, 100,000 AZ, NM, OK, TX..coecvninne OK, TX, NM ..ot 5-31-90, IT-1, ST91-8941,
(6-17-91) Inc. (Marketer). 75,000 Interruptible. 5-22-91.
36,500,000

10ffshore Louisiana and offshore Texas are shown as OLA and OTX.

6. Florida Gas Transmission Company

[Docket No. CP91-2299-000]

June 20,1991.

Take notice that on June 18,1991,
Florida Gas Transmission Company
(FGT), 1400 Smith Street, Houston,
Texas 77002, filed a request with the
Commission in Docket No. CP90-2299-
000 pursuant to § 157.205 of the
Commission's Regulations under the
Natural Gas Act (NGA) for
authorization to add an existing delivery
point to its firm transportation service
for Florida Power &Light Company
(FPL), under FGT’s blanket certificate
issued in Docket Nos. RP89-50 et al,, all
as more fully described in the request
which is open to public inspection.

FGT proposes to add the new Martin
North delivery point in Martin County,
Florida, to its existing firm
transportation service for FPL under
FGT’s FERC Rate Schedule FTS-1. FGT
states that natural gas deliveries at the
Martin North delivery point would be
within the currently authorized
maximum annual and daily
transportation quantities. FGT also
states that the Commission order issued
May 21,1991, in Docket No. RP91-133-
000 granted it a limited waiver of the
Commission's first-come, first-served
policy and FGT's tariff, as necessary, to
permit FPL to retain its existing place in
FGT’s first-come, first-served firm
service queue while adding the Martin
North delivery point to the firm
transportation service agreement.

Comment date: August 5,1991, in
accordance with Standard Paragraph G
at the end of this notice.

7. Arkla Energy Resources, a division of
Arkla, Inc.

[Docket No. CP91-2277-000]
June 21,1991.

Take notice that on June 14,1991,
Arkla Energy Resources (AER), a
division of Arkla, Inc., 525 Milam Street,
Shreveport, Louisiana 71151, filed in
Docket No. CP91-2277-000 an
application pursuant to section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity
authorizing the acquisition and
conversion of abandoned field

production or exploratory wells to
storage field wells, and the construction
and operation of related minor facilities
in AER’s ADA, Chiles Dome and Ruston
Storage Fields in Pontotoc, Coal and
Hughes Counties, Oklahoma, and in
Lincoln Parish, Louisiana, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

AER requests authorization to
acquire, over a ten-year period, up to 20
production or exploratory wells which
have been, are being, or may be drilled
by others within the existing boundaries
of AER’s Ada, Chiles Dome and Ruston
Storage Field, to convert and operate
any wells so acquired as observation or
injection/withdrawal wells; to drill,
complete and operate one additional
injection/withdrawal well within the
existing geographic boundaries and
through the gas storage zone of AER’s
Ruston Storage Field; and to construct
and operate, as necessary, related
facilities to connect such wells to the
existing storage field gathering systems
in the Ada, Chiles Dome and Ruston
Fields.

AER states that the geographic area in
which the Ada, Chiles Dome, and
Ruston Storage Fields are located has
received renewed interest in terms of
exploration and development of new
natural gas reserves. It is stated that as
a result, producers have drilled and are
continuing to drill wells which penetrate
the underground storage formations in
efforts to tap deeper formations for the
production of commercially producible
quantities of natural gas. It is further
stated that such wells can be
abandoned at any time, either because
they are dry holes or the available
reserves become depleted. AER states
that the conversion of some of these
wells to injection/withdrawal or
observation well status would be useful
in conducting storage field operations or
to monitor the integrity of AER’s storage
fields. AER states that an abandoned
well which penetrates AER’s storage
reservoir and which is improperly
completed could permit substantial
migration and loss of stored gas, thereby
increasing costs and AER’s ability to
serve its customers on peak days could

be threatened. AER maintains that only
by acquiring abandoned wells can AER
insure that its stored gas will be
protected against such losses.

AER states that the requested
authorization would permit it to acquire
such wells as it may determine would be
useful in conducting its storage
operation at the time the wells are
abandoned by producers. AER states
that while the costs related to
acquisition, conversion and attachment
to its existing field gathering system of
specific wells cannot be known at this
time, total costs to be incurred will not
exceed $8,000,000. AER also states that
it will not acquire more than 20 wells in
total pursuant to the requested
authorization. AER further states that it
will file with the Commission annual
reports similar to those described in
§ 157.215(b)(1) of the Commission’s
Regulations regarding underground
storage testing and development.

In addition, AER requested
authorization to drill, complete and
operate a new injection/withdrawal
well located at the Ruston Storage
facility in Lincoln Parish, Louisiana, to
increase the overall operating efficiency
of the Ruston Storage Field by providing
increased deliverability, AER estimates
the cost of the new well and related
facilities to be $675,000, which will be
financed from available funds and/or
short-term borrowings.

Comment date: July 12,1991, in
accordance with Standard Paragraph F
at the end of this notice.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
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not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules.

Take further notice that, pursuant to
the authority contained in the subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person or the Commission’s
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to rule 214 of
the Commission’s Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 UFR 157.205) a
protest to the request. If no protest is

filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application far
authorization pursuant to section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

(FR Doc. 91-15395 Filed 6-27-91; &45 am]
BILLING CODE 6717-01-M

Office of Fossil Energy
[FE DocketNo. 91-12-NG]

Mobil Natural Gas Inc.; Blanket
Authorization to Export Natural Gas

agency: Office of Fossil Energy, Energy.
ACTION: Notice of an order granting
blanket authorization to export natural
gas, including liquefied natural gas.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice that it has issued an order
granting Mobil Natural Gas Inc. blanket
authorization to export up to a total of
100 Bcf of natural gas over a two-year
period beginning on the date of the first
export

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, room 3F-
056, Forrestal Building, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-9478.
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The docket room is open between the
hour of 8 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.

Issued in Washington, DC, June 21,1991.
Clifford P. Tomaszewski,
Acting DeputyAssistant Secretaryfor Fuels
Programs, Office ofFossil Energy.
[FR Doc. 91-15490 Filed 6-27-91; 8:45 am]
BILLING CODE 6450-01-M

Office of Hearings and Appeals

Cases Filed During the Week of May 31
Through June 7,1991

During the Week of May 31 through
June 7,1991, the appeals and
applications for exception or other relief
listed in the Appexdix to this Notice
were filed with the Office of Hearings
and Appeals of the Department of
Energy.

Under DOE procedural regulations, 10
CFR part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC 20585.

Dated: June 21,1991.
George B. Braznay,
Director, Office o fHearingsand Appeals.

List of Cases Received by the O ffice of Hearings and Appeals

tWeek of May 31 through June 7,1991]

Type of submission

Request for Modification/Rescisslon in the Texaco Refund

Proceeding. If granted: The 9/20/90 Decision and Order
(Case No. RF321-3164 & RF321-4485} issued to Paul's
Texaco would be mortified regarding the firm’s application for
refund submitted in the Texaco rotund proceeding.

Appeal of an Information Request Denial. If granted: The 5/24/

91 Freedom of Information Request Denial issued by the
Office of Placement and Administration would be rescinded,
and John M. Seehuus would receive access to a copy of
organizational conflict of interest letters for all subcontractors
participating in contract number OE-OC01-9QNE5Q0429.

Request for Modification/Rescission in the Texaco Refund

Proceeding. If granted: The 8/15/90 Decision and Order
(Case No. RF321-4495 & RF321-8213) issued to Surfside
Texaco would be modified regarding the firms's application
for refund submitted in the Texaco refund proceeding.

Date Name and location of applicant Case No.
5/31/91 s Texaco/Paurs Texaco, Columbus, GH................. RR321-67
6/3/91 i John M. Seehuus, Oak Ridge, TN ......ccccocceeenenee. LFA0129
5/31/91 i Texaco/Surfside Texaco, Palm Beach, FL........ . RR321-66
6/3/91 s Gulf/lConner’s Gtrtf Station, Rutledge, GA............ RR3G0-90

Request for Modification/Resdssion in the Gulf Refund Pro-

ceeding. If granted: The 2/15/89 Decision and Order (Case
No. RF300-3031) Issued to Conner's Gulf Station would be
modified regarding the firm’s application for rotund submitted
in the Gulf refund proceeding.
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List of Cases Received by the Office of Hearings and Appeals— Continued

[Week of May 31 through June 7,19911

Date Name and location of applicant
6/3/91 . Texaco/Bendel’s Texaco, Care Coral, FL........
6/3/91 ..t Téxaco/Hiway Texaco, Wahpeton, ND.................
6/4/91 ... Texaco/Bril's Texaco, Daytona Beach, FL............
6/7/91 ..o, James L. Schwab, Spokane, WA..........cccoevvininiens

6/7/91 ...

Refund Applications Received

Name of refund
proceeding/name

Date received of refund Case No.
application
5/31/91 thru 6/ Texaco refund RF321-
7/91 applications 15526 thru
received. RF 321-
15711
5/31/91 thru6/ Crude Oil RF272-
7191 applications 89378 thru
received. RF272-
89390
5/31/91 thru6/ Tesoro RF326-292
791 Petroleum thru RF
Corporation 326-308
applications
received.
6/3/91 South Prairie RF300-
Construction 16948
Co.
6/3/91 William’s Gulf.«..... RF300-
16949
6/3/91 Mrs. Montess RF300-
Robinson. 16950
6/3/91 Darby’s Service RF300-
Stations. 16951
6/3/91 John E. Pizzino__ RF30Q-
16952
6/3/91 System Fuels inc.. RF322-7
6/3/91 Sinclair Marketing RF322-8
Inc.
6/3/91 Arkwright RF336-8
Finishing.

6/3/91 Davis Milts Bldg.... RF336-9
6/3/91 Southern Hgts RF335-15
Christian
Church.

6/3/91 Robert D. Houk__ RF335-t6

6/3/91 Ronald B. Lewis... RF335-17

6/3/91 Union Rock/ RF304-
Materials Co. 12301

6/3/91 Bride Co RF338-1

6/4/91 Texaco Refining  RF338-2
& Mkt.

6/4/191 Marathon 09 Co.._ RF322-9

Starks Shell Service, Washington, DC

Case No.

RR321-69

RR321-68

RR321-70

LFA-0130

LEF-0034

Type of submission

Request for Modification/Rescission In the Texaco Refund
Proceeding. If granted; The 8/22/90 Decision and Order
(Case No. RF321-3303 & RF321-8175) issued to Benders
Texaco would be modified regarding the firm’s application for
refund submitted in the Texaco refund proceeding.

Request for Modification/Rescission in the Texaco Refund
Proceeding. If granted: The 9/12/90 Decision and Order
(Case No. RF321-1539 & RF321-6451) issued to Hiway
Texaco woufd be modified regarding the firm’s application for
refund submitted in the Texaco refund proceeding.

Request for Modification/Rescission in the Texaco Refund
Proceeding. If granted: The 8/10/90 Decision and Order
(Case No. RF4267 & RF321-8043) issued to Bill's Texaco
would be modified regarding the firm’s application for refund
submitted in the Texaco refund proceeding.

Appeal of an Information Request Denial. If granted: The 5/24/
91 Freedom of Information Request Deniaf issued by the
Office of Administrative Services would be resinced, and
James L. Schwab would receive access to ad records be-
tween E. Wayne Adams and Carol Rossomortdo regarding
alleged whistleblower at the Tonopah Test Range.

Implementation of Special Refund Procedures. If granted: The
Office of Hearings A Appeals would implement Special
Refund Procedures pursuant to 10 C.F.R., Part 205, Subpart
V, for money obtained through a Consent Order entered into

with Starks Shell Service.

Refund Applications Received—
Continued

Name of refund
proceeding/name

Date received Case No.
of refund
application
6/4/91 Feather RF330-29
Petroleum Co.
6/4/91 Sid Hardwick___ RF304-
12302
6/5/91 Miller’s Arco... RF304-
12303
6/5/91 Crystal 09 Co___ RF322-10
6/5/91 Reed & Barton__ RF336-10
6/6/91 Tucker's Service  RF300-
Center. 16953
6/6/91 Essex Chemical RF336-11
Corp.
6/7/91 Max S. Phillips...... RF335-18
6/7/91 Mary A. Abies___ RF335-19
6/7/91 The Kiesel Co____ RF3QO0-
16954
6/7/91 Tuckers Gulf RF300-
Service Station. 16955

[FR Doc. 91-1549Z Filed 6-27-91; 8:45 am}
BILLING CODE 6450-01-M

Issuance of Decisions and Orders
During the Week of April 29 Through
May 3,1991

During the week of April 29 through
May 3,1991, the decisions and orders
summarized below were issued with
respect to appeals and applications for
exception or other relief filed with the
Office of Hearings and Appeals of the
Department of Energy. The following

summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals.

Appeal

IGR Enterprises, Inc., 5/2/91, LFA-0109

IGR Enterprises, Inc. (IGR) filed an
Appeal from a partial denial by the
Authorizing Official of the DOE’S
Pittsburgh Energy Technology Center of
a request for documents under the
Freedom of Information Act (FOIA). The
Authorizing Official had withheld
certain portions of a technical proposal
submitted by the Helipump Corporation
in response to a program research and
development announcement for Solid
State Electrochemical Flue Gas Cleanup,
PRDA RA22-90PC8902. The Authorizing
Official justified the withholding on the
ground that Helipump deemed the
information to be privileged or
confidential and, therefore, exempt from
disclosure under Exemption b(4) of the
FOIA. In considering the Appeal, the
DOE found that the Authorizing Official
had not adequately justified withholding
the information. Therefore, the DOE
remanded the matter so that the
Authorizing Official could formulate an
adequate determination.

Refund Applications

Atlantic Richfield Company/Domex,
Inc., 4/30/91, RF304-3420, et al
The DOE issued a Decision and Order
concerning eight Applications for
Refund filed by Domex, Inc. (Domex) in
the Atlantic Richfield Company special
refund proceeding. The DOE had



ZQ%ENHHEITM

previously granted refunds in three
other Applications for Refund filed by
Domex. All eleven applications were
considered as a unit for purposes of
calculating the correct presumption of
injury and refund amount. As a result,
Domex qualified for the 41% mid-level
presumption of injury. Since the refunds
previously granted were based on the
full volumes claimed, the DOE reduced
the volume for each of the eight
remaining applications proportionately.
The refunds granted in this decision
totalled $3,042, including $952 in accrued
interest.

Drummond Co., Inc., 4/30/91, RF272-
22373, RD272-22373

The DOE issued a Decision and Order
granting the Subpart V crude oil refund
application of Drummond Co., Inc.,
based on its purchases of refined
petroleum products during the period
August 19,1973 through January 27,
1981. The applicant, a coal mining
company, demonstrated the volume of
its claim by using contemporaneous
records and reasonable estimates. The
applicant was an end-user of the
products it claimed and was therefore
presumed injured by the DOE. A group
of state governments and territories of
the United States (the States) objected
to the application, contending that the
firm was not injured because it was able
to pass through to customers any
overcharges it suffered due to the
elasticities of supply and demand that
exist in any industry. The DOE found
that the States failed to submit any
direct evidence to indicate that the
applicant passed on increased fuel costs
to its customers. The DOE also
determined that absorption oil, a
product claimed by Drummond but not
previously considered in the crude oil
refund proceeding, was eligible for a
refund. Accordingly, the DOE granted
Drummond a refund of $50,131. The DOE
also denied the Motion for Discovery
filed by the States in this case, for
reasons discussed in earlier Subpart V
crude oil Decisions, See, e.g., Christian
Haaland A/S, 17 DOE Jj 85,439 (1988).

Koppers Company, Inc., 5/1/91RF272-
10162, RD272-10162

The DOE issued a Decision and Order
granting the Subpart V crude oil refund
application of Koppers Company, Inc.,
based on its purchases of refined
petroleum products during the period
August 19,1973 through January 27,
1981. The applicant, a diversified
company, demonstrated the volume of
its claim by using contemporaneous
records and reasonable estimates. The
applicant was an end-user of the
products it claimed and was therefore

presumed injured by the DOE. A group
of state governments and territories of
the United States (the States) objected
to the application, contending that the
firm was not injured because it was able
to pass through to customers any
overcharges it suffered due to the
elasticities of supply and demand that
exist in any industry. The DOE found
that the States failed to submit any
direct evidence to indicate that the
applicant passed on increased fuel costs
to its customers. The DOE also
determined that slurry oil, pentane, and
ortho-xylene, products claimed by
Koppers which had not previously been
considered in the crude oil refund
proceeding, were eligible for refunds.
Another product, isobutylene, was found
to be ineligible for refund. Accordingly,
the DOE granted Koppers a refund of
$1,149,066. The DOE also denied the
Motion for Discovery filed by the States
in this case, for reasons discussed in
earlier Subpart V crude oil Decisions.
See, e.g., Christian Haaland A /S, 17
DOE 85,439 (1988).

Ligon Specialized Hauler, Inc., 4/30/91,
RF272-75150, RF272-75150

The DOE issued a Decision and Order
denying an Application for Refund filed
by Ligon Specialized Hauler, Inc. (LSH),
in the Subpart V crude oil special refund
proceeding. The DOE’s denial was
based on the fact that an LSH affiliate
had applied for and had been granted a
refund from the Surface Transporters
Escrow and had, thereby, waived LSH’s
right to a refund in the crude oil
proceeding. The DOE also dismissed as
moot a Motion for Discovery filed by a
consortium of States and two Territories
of the United States.

Murphy Oil Corporation/James N.
Rogers, 5/2/90, RF309-854

The DOE issued a Decision and Order
denying an Application for Refund filed
in the Murphy Oil Corporation (Murphy)
special refund proceeding. The applicant
based his purchase volume estimate
solely on his memory. The applicant
was not able to substantiate this
estimate with his own records nor those
of his petroleum supplier or Murphy.
Accordingly, his application was denied.

Shell Oil Company/Cesares Shell, 5/3/
91, RF315-10137

The DOE issued a Supplemental
Order rescinding the $1,255 refund
granted to Cesare’s Shell in a January
29,1991 Decision and Order, Shell Qil
Co./Veterans Petroleum Service, Inc,, et
al, Case Nos. RF315-1102 et al. The
refund was rescinded after the Decision
and refund check were returned to the
DOE which, after detailed searching,
could not locate a proper address or
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telephone number for Cesare’s Shell or
its contact person, Hollie Cesare.

State ofDelaware, 05/02/91, RF272-
63433

The DOE issued a Decision and Order
granting a refund from crude oil
overcharge funds to the State of
Delaware based on its purchases of
refined petroleum products during the
period August 19,1973 through January
27,1981. The State applied on behalf of
all of its state agencies, public schools
and for Delaware College and Delaware
Technical College. The DOE rejected
objections that were filed by Philip P.
Kalodner, counsel for utilities,
transporters and manufacturers.
Delaware was granted a refund of
$141,807.

Texaco Inc./Laurie Meadows Texaco,
4/30/91. RF321-14951

The DOE issued a Decision and Order
in which it required the recipient of a
previously granted refund to remit a
portion of that refund. In a July 30,1990
Decision and Order in the Texaco Inc.
refund proceeding, the DOE granted a
refund to Laurie Meadows Texaco, a
retailer of Texaco products. That refund
was based upon the applicant’s claim
that he operated the retail outlet from
June 1975 to February 1980, and the
volume of purchases at that location
between those dates. Subsequently,
another applicant filed an application
for a refund for the same retail location
for the period ending September 1976.
The second applicant submitted
documentary evidence to support its
claim. In addition, the owner of Laurie
Meadows Texaco has now stated that
the dates that he gave in his application
were incorrect. Accordingly, the DOE
found that he should repay, with
interest, that portion of the refund
attributable to purchases made through
September 1976 and after December
1978.

Texaco Inc./Stone &CooperFuel Co., 5/
3/91, RF321-60372

The DOE issued a Decision and Order
concerning an Application for Refund
filed in the Texaco Inc. special refund
proceeding by William T. Johnson based
on purchases made by Stone & Cooper
Fuel Co. (S&C), a reseller of Texaco
residual fuel oil during the consent order
period. In his application, Mr. Johnson
indicated that from 1952 until 1984 he
was S&C'’s sole owner and shareholder.
OnJuly 31,1984, S&C was sold by Mr.
Johnson through a complete stock
transfer. Although DOE generally finds
that the seller of a corporation’s stock
relinquishes all rights to oil overcharge
refunds, in this case, the DOE concluded
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that a certain clause in the sales

agreement between Mr. Johnson and the
subsequent owners allowed Mr. Johnson
to retain the right to receive any refund

awarded to S&C in this proceeding.
Accordingly, Mr. Johnson’s application
was approved, and he was granted a

Atlantic Richfield Co./Frank's Tire & Arco Service et al....—.«.«....
Atlantic Richfield Co./General Motors Corporation et al

Atlantic Richfield Co./Johnny’s Arco et al

Atlantic Richfield Co./Propane Power Corp. /Modem Gas Service Corp G R.B.,

[ofe T g Ya g LT =L O T g =] T I K oSO

M&G Convoy, Inc
Fleet Carrier Corp.
Convoy Company

refund of $642, representing $520 in
principal and $122 in interest.

Refund Applications

The Office of Hearings and Appeals
issued the following Decisions and

Orders concerning refund applications,

Dow Chemical Co. (Midland, Michigan) __

Dow Chemical Co. (Houston, Texas)— -
Farmland Co-Op, Inc. et al.. .
Fort Pierce Utilities Authorlty

Gulf Oil Corp./Angelles Gulf Service et al.....

Gulf Oil Corp./Gottier Fuel Co., Inc., et al
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which are not summarized. Copies of the
full texts of the Decisions and Orders
are available in the Public Reference
Room of the Office of Hearings and

Appeals.

Gulf Oil Corp./Perhot’s Gulfet al«

Gulf Oil Corp./Schaub Ol «.

Leggett and Platt, Inc
Leggett and Platt, Inc « «.
Lehman-Roberts Company, Inc.« —
Lehman-Roberts Company, Inc—

Metropolitan Dade County.........cccceveeunoa —.

Opelika City School District et al
Puerto Rico Marine Management,
Puerto Rico Marine Management,
Ray Moore, Inc. et al

Rosenbalm Aviation, Ina et al ....
S.D. Warren Company
S.D. Warren Company
Scott Paper Company«____ «
Scott Paper Company

Shell Oil Company/Schust & Stasche Auto Servnce Inc. etal_«.

State of Kansas.............. «

— .— .. RF304-2493
RF304-4334
RF304-9349
RF304-4933
RF304-4976
RF272-73133
RF272-73134 —««
-RF272-73135
. Qe RF272-73137
Dow Chemical Co. (Midland, Michigan)...€......ccocuvnnnns coneennns [ artereres seee st SO —

04/29/91

05/01/91

04/30/91
04/30/91

05/03/91

». RF272-67009 05/03/91
---- RD272-67009 —...............
RF272-69068  ....ccccceiene
RF272-67794 05/01/91
RF272-13182 05/01/91
RF300-11253 04/29/91
RF300-12033 04/29/91
RF300-11709 04/29/91
RF300-5922 05/01/91
..« RF272-360 04/30/91
RDZ72-360 .
RF272-11977 05/02/91
RD272-11977 — - «.
. RF272-72574 05/0|/9|
. RF272-78308 05/03/91
RF272-44657 05/01/91
. RD272-44657 ... errrrereens
RF272-65836 05/03/91
RF272-72217 05/03/91
. RF272-24861 05/02/91

RF272-49898

Texaco Inc./Carolyn Park Texaco et al....... LSOO TR RF321-6910

Texaco Ine./Continental Oil Co., Inc...

Texaco Inc./Dan’s Mason Supply & Fuel Co.,
Texaco INc./Doug’s TeXaC0. K& .. vuvrririrerirens e

Doug’s Tire Center..— —

Inc. et al

Texaco Ina/Ed Welborm Texaco et a |

Texaco Ina/Jahnson & Son Texaco Service et al..

Texaco Inc./Leo E. Lee et al «.
Wells Fargo Armored Service Corp
Wells Fargo Armored Service Corp

Dismissals

The following submissions were
dismissed:

Name Case No.
ACME Gas & OH.......ccoceeervenennnn. RF304-5928
Art's Texaco RF321-3322
Bill's Texaco RF321-3160
Biodgett Brothers Texaco RF321-8226
Bob's Aren RF304-7299
Boom’s TexXaco..........cccceveereennnne RF321-3568

Broaddus Enterprises . RF300-12497

Capitot Texaco RF321-7170
Cecil's Texaco______ RF321-957

Charles R. Brown, Ina... RF321-5952
Chuck’s Arco RF304-4565
Church’s Texaco.... RF321-3443
Clemmon’s TeXaco.........cceeuevnnne RF321-8689

Name Case No.

Croote’s Texaco _ RF321-14331

Delgado Texaco... RF321-186
Denny’s Texaco....... . RF321-190
E.G. Abbott LP Gas Co.... RF321-7056
Ernie’s Arco......ccccceevrueane. RF304-7250
Frank's Texaco RF321-3330
Frank's Texaco RF321-9623
Griffin Butan Co RF304-7025
Hebo Texaco........c.co.e.... RF321-359
Ike’s Texaco Service....... RF321-9738
Jeffs Texaco RF321-1093
Jones Oil Company. RF304-4316
King Currie Co., Inc. . RF238-85
Lee’s Texaco & Flrestone RF321-604
Lemmon Valley Area___ « R f304-7141
Leon’s Country Store....... RF300-15973
Leroy’s Texaco RF321-614

Lewis & Clark County ....... RF272-43335

................................ «..«.«— RF321-6515
RO RF321-8462
. RF321-14568
RF321-5548
......... RF321-3141
«— «.« RF321-1047
RF272-49244
o RD272-49244

Name

Norby’s Texaco
Rod’s Texaco.«

Salt Creek Country Store
Salt Creek Grocery
Schleif Service, Inc

RD272-24861
RF272-64408  ........ ~—
RD272-64408

RF315-106905/01/91

05/01/91
05/02/91

05/02/91
04/29/91

04/30/91
05/03/91
05/02/91
05/01/91

---------- —«

Case No.

RF321-620
RF321-639
RF300-12459
RF304-7080
RF304-6847
RF300-15012
RF321-3158
RF304-6471
RF321-400
RF321-8003
RF321-416
RF321-3372
RF321-387 ?
RF321-6146
RF272-70908

. RF321-468

RF321-469

. RF304-7048

RF32
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Name Case No.
Scott Street Texaco............cccce...... RF321-479
Shankles Texaco.... .. RF321-485
South Wall Texaco......... .. RF321-521
St. Louis Fuel & Supply, Inc......... RF321-12522
Super Value, Inc.......... .. RF304-5000
Swift & Company............. .. RF304-7051
Texaco on NW 50th Street. .. RF321-9045
Truit Pinson.........c.ccocveveae .. RF321-4606
Unico, InC....ccoovvens .. RF315-0979
Viator's Texaco Station.. . RF321-2887
Vic’s Donato Texaco....... .. RF321-3308
West Avenue Texaco. ... RF321-1493
Woodcock’s Texaco........ccooveennne RF321-1291

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, room |IE-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
Monday through Friday, between the
hours of 1 p.m. and 5 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

Dated: June 21,1991.
George B. Breznay,
Director, Office ofHearings and Appeals.
[FR Doc. 81-15493 Filed 6-27-91; 8:45 am]
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

JER-FRL-3969-7]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared June 10,1991 Through June 14,
1991, pursuant to the Environmental
Review Process (ERP), under section 309
of the Clean Air Act and section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 382-5076.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 5.1991 (56 FR 14096).

Draft EISs

ERP No. D-BLM-K67012-CA Rating
EC2, Hayden Hill Open Pit Heap Leach
Gold and Silver Mine Project,
Construction and Operation, Mining
Plan of Operations, Ancillary Right-of-
Ways and Well Permits Approval,
Lassen County, CA.

Summary

EPA expressed environmental
concerns regarding potential impacts to

water quality and wetlands. EPA
requested more information in the final
EIS on existing air and water quality
and wetland conditions, mitigation of
water quality impacts, wetland and
post-closure maintenance and
monitoring procedures.

ERP No. D-COE-K36100-CA Rating 3,
American River Watershed Flood Plain
Protection Project, Construction,
Operation and Maintenance,
Implementation, Sacramento, Placer and
Sutter Counties, CA.

Summary

EPA feels this document has
inadequate information to fully evaluate
potential environmental impacts; the
Corps should revise and reissue the
draft EIS. The draft EIS does not
sufficiently assess the impacts of flood
protection alternatives nor measures to
minimize impacts to waters of the
United States fisheries and wildlife. The
draft EIS should address the combined
impacts of temporary and permanent
flood protection alternatives to
determine the least pay environmentally
damaging flood protection system. EPA
seeks assurances that major operational
changes, including conversion from a
dry dam to a multipurpose dam be
implemented only after Congressional
approval and public review on an EIS
addressing such changes.

ERP No. D-FHW-F40316-MN Rating
E02, MN-TH 14 Improvements, North
Mankato-Mankato Bypass and County
Road 193 to Smiths Mill, Funding and
Section 404 Permit, City of Mankato,
Blue Earth County, MN.

Summary

EPA expressed environmental
objections based on impacts to the high
quality wetlands and upland hardwoods
associated with Alternatives Bl and B2,
and recommended the preparation of a
conceptual plan of mitigation for
wetland impacts.

ERP No. D-UAF-F11019-IL Rating
EC2, Scott Air Force Base Joint Military-
Civilian Use, Civil Runway and
Associated Airport Facilities
Construction; Plan Approval, St. Clair
County, IL.

Summary

EPA’s concerns will be addressed
when the additional information on
feasible mitigation for significant noise
impacts, wetlands impacts, and
wetlands compensation are submitted.

Final EISs

ERP No. F-FAA-L51013-WA
Bellingham International Airport
Runway Extension, Construction and
Operation, Airport Layout Plan,
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Approval and Funding, Whatcom
County, WA.

Summary

EPA expressed concerns with wetland
impact and requested additional
information on the avoidance and
minimization of impacts to wetlands
through the alternatives analysis.

ERP No. F-FHW-F40298-OH OH-297/
Whipple Avenue Improvement, US-30
Interchange at Raff Road/Whipple
Avenue/OH-297 to 1-77 Interchange at
Everhard Road, Funding, Stark County,
OH.

Summary

EPA has no objections to the project
as presently described.

ERP No. F-FHW-J40066-ND
Washington Street Corridor
Improvements, Century Avenue to
Bismarck Avenue, Funding, Bismarck,
Burleigh County, ND.

Summary

Review of the final EIS has been
completed and the project found to be
satisfactory. No formal letter was sent
to the agency.

ERP No. F-USN-L11012-WA Naval
Station Puget Sound (NSPS) Sand Point
Realignment to NSPS Everett,
Implementation, City of Seattle, WA.

Summary

EPA feels this document has
adequately addressed the identified
adverse environmental consequence of
Carbon Dioxide (CO) emission
violations of State Implementation Plans
(SIP) standards at identified
intersections under the preferred
alternative 2. Additionally, the final
proposes an acceptable mitigation
procedure to bring the project into
compliance with SIP standards.

ERP No. FA-COE-L34003-OR Elk
Creek Lake Project, Construction and
Operation Implementation, Updated and
Additional Information, Jackson County.
OR.

Summary

EPA continues to have environmental
concerns about the flood control “only/
no pool” preferred alternative. The
outstanding issue is the effect of dam
completion on Elk Creek and Rogue
River fisheries. New information
indicates that many of the stocks of
anadromous fish in the Rogue River and
Elk Creek are depleted and are at risk of
further decline. The final EIS proposes
hatchery mitigation; however, recent
studies indicate that hatchery fish can
contribute to the decline of native
stocks.
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Dated: June 25,1991.
William D. Dickerson,
Deputy Director, Office ofFederal Activities.
[FR Doc. 91-15499 Filed 6-27-91; 8:45 am]
BILLING CODE 6560-50-M

[ER-FRL-3969-6]
Environmental Impact Statements

Responsible Agency: Office of Federal
Activities, General Information (202)
382-5073 or (202) 382-5075.

Availability of Environmental Impact
Statements Filed June 17,1991 Through
June 21,1991 Pursuant to 40 CFR 1506.9.

EIS No. 910204, Final EIS, AFS, ID West
Moyie Decision Area Timber Sale and
Road Construction, Implementation,
Idaho Panhandle National Forest,
Bonners Ferry Ranger District,
Boundary County, ID, Due: July 29,
1991, Contact: Mark A. Grant (208)
267-5561.

EIS No. 910205, Final EIS, COE, AR,
Montgomery Point Lock and Dam
Construction, McClellan-Kerr
Arkansas River Navigation System,
Implementation, Desha County, AR,
Due: July 29,1991, Contact: Bill Mathis
(501) 324-5033.

EIS No. 910206, Draft EIS, SCS, NY,
Beaver Brook Watershed Flood
Control Plan, Funding and
Implementation, Herkimer County,
NY, Due: August 21,1991, Contact:
Paul A. Dodd (315) 423-5521.

EIS No. 910207, Draft EIS, AFS, AK, Kelp
Bay Timber Harvest Project,
Auvailability of Timber to the Alaska
Pulp Long-Term Timber Sale Contract,
Timber Sale and Road Construction,
Implementation, Tongass National
Forest, Baranof Islands, AK, Due:
August 27,1991, Contact: Janis S.
Bums Buyarski (906) 747-4200.

EIS No. 910208, Final EIS, FHW, MI,
Haggerty Road Connector
Construction, 1-96/1-696/ 1-275
Interchange to Pontiac Trail, Funding
and 404 Permit, Oakland County, Ml,
Due: July 29,1991, Contact: Thomas A.
Fort, Jr. (517) 377-1879.

EIS No. 910209, Final EIS, FHW, WI, US
18/151 Improvement, CTH-G to CTH-
PD, City of Verona, Dane County, WI,
Due: July 29,1991, Contact: James L.
Wenning (608) 264-5966.

EIS No. 910210, Final EIS, FHW, TN,
TN-56 (Austin Peay) Bridge
Approaches Replacement,
Cumberland River, Funding, U.S. CCD
Bridge Permit and Possible COE
Section 404 Permit, Jackson County,
TN, Due: July 29,1991, Contact:
Dennis C. Cook (615) 736-5394.

EIS No. 910211, Final EIS, AFS, MT, Lost
Silver Timber Harvest Project, Timber

!/ Vol.

Sale and Road Construction,
Implementation, Flathead National
Forest, Horse Ranger District,
Flathead County, MT, Due: August 12,
1991, Contact: Allen Christopherson
(406) 387-5243.

EIS No. 910212, Final EIS, AFS, CO,
Elkhead Creek/Slater Creek
Vegetation Management Plan,
Implementation, Routt National
Forest, Bears Ears Ranger District,
Routt County, CO, Due: July 29,1991,
Contact: J. Christopher Comstock (303)
824-9438.

EIS No. 910213, Final EIS, AFS, AK,
Shelter Cove and George Inlet Areas
Timber Sale, Implementation, Tongass
National Forest, Ketchikan Ranger
District, AK, Due: July 29,1991,
Contact: Steven T. Segovia (907) 225-
2148.

Amended Notices

EIS No. 910114, Regulatory Draft EIS,
OSM, Revisions to the Permanent
Program Regulations Implementing
Section 522(e) of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA), Addressing Valid Existing
Rights (VER), Due: August 05,1991,
Contact: Andrew F. Devito (202) 343-
5150.

Published FR 04-19-91—Review
period extended.

Dated: June 25,1991.
William D. Dickerson,
Deputy Director, Office o fFederal Activities.
[FR Doc. 91-15498 Filed 6-27-91; 8:45 am]
BILLING CODE 6560-50-M

[FRL-3969-5]

Class Il Underground Injection Control
Program Advisory Committee

AGENCY: Environmental Protection
Agency.
action: Advisory Committee meeting.

summary: The Class Il Underground
Injection Advisory Committee will meet
onJuly 16 and 17 in Denver, Colorado.

DATES: On July 16, the meeting will
begin at 11:30 a.m. and continue until
completion. On July 17, the meeting will
begin at 8 am. and end no later than 3
p.m.

ADDRESSES: The meeting will take place
at the Embassy Suites Hotel, 1881 Curtis
Street, Denver, Colorado, Telephone:
303-297-8888, Toll-Free Number: 1-800-
362-2779.

FOR FURTHER INFORMATION CONTACT: If
you need further information on
substantive issues, please contact
Jeffrey Smith, EPA, Office of Water, at
(202) 382-5586. If you need information
on administrative matters, please
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contact Angela Suber, EPA, Regulatory
Development Branch, at (202) 382-7205,
or John Lingelbach, Committee Co-
Chair, at (202) 887-1037.

Dated: June 25,1991.
Charles Kirtz,
UICAdvisory Committee Designated Federal
Official.
[FR Doc. 91-15473 Filed 6-27-91; 8:45 am]
BILLING CODE 6560-50-M

[OPTS-59300; FRL 3933-7]

Toxic and Hazardous Substances; Test
Market Exemption Applications

AGENCY: Environmental Protection
Agency (EPA).
action: Notice.

SUMMARY: EPA may upon application
exempt any person from the
premanufacturing notification
requirements of section 5(a) or (b) of the
Toxic Substance Control Act (TSCA) to
permit the person to manufacture or
process a chemical for test marketing
purposes under section 5(h)(1) of TSCA.
Requirements for test marketing
exemption (TME) applications, which
must either be approved or denied
within 45 days of receipt are discussed
in EPA’s final rule published in the
Federal Register of May 13,1983 (48 FR
21722). This notice, issued under section
5(h)(6) of TSCA, announces receipt of 3
applications for exemption, provides a
summary, and requests comments on the
appropriateness of granting these
exemptions.

DATES:
Written comments by:
T 91-21, 91-22, June 28,1991.
T 91-23, June 30,1991.

addresses: Written comments,
identified by the document control
number “(OPTS-59300)” and the specific
TME number should be sent to:
Document Processing Center (TS-790),
Office of Toxic Substances,
Environmental Protection Agency, 401 M
St., SW, Rm. L-100, Washington, DC
20460, (202) 382-3532.

FOR FURTHER INFORMATION CONTACT:
David Kling, Acting Director,
Environmental Assistance Division (TS--
799), Office of Toxic Substances,
Environmental Protection Agency, Rm.
EB-44, 401 M St., SW, Washington, DC
20460, (202) 554-1404, TDD (202) 554-
0551.

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the nonconfidential
version of the submission provided by
the manufacturer of the TME received
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by EPA. The complete nonconfldential
document is available in the TSCA
Public Docket Office NE-G004 at the
above address between 8 a.m. and noon
and 1 p.m. and 4 p.m., Monday through
Friday, excluding legal holidays.

T91-21

Close ofReview Period. July 12,1991.

Manufacturer. Confidential

Chemical. (G) Complex tall oil
polyalkylene polyamide, alkali metal
salt.

Use/Production. (G) Set accelerator
for asphalt emulsions. Prod, range;
Confidential.

T 91-22

Close ofReview Period. July 12,1991.

Manufacturer. Confidential

Chemical. (G) Complex tall oil
polyalkylene polyamide, alkali metal
salt.

Use/Production. (G) Set accelerator
for asphalt emulsions. Prod, range:
Confidential.

T 91-23

Close ofReview Period. July 14,1991.

Manufacturer. Albright & Wilson
American.

Chemical. (G) Neutralphosphonate
ester.

Use/Production. (G) Redfactory
patching additive. Prod, range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 > 500 mg/kg species (rat). Acute
dermal toxicity: LD50 > 1,000 mg/kg
species (rabbit). Eye irritation: strong
species (rabbit). Skin irritation:
negligible species (rabbit).

Dated: June 24,1991.

Steven Newburg-Rinn,
Acting Director, Information Management
Division, Office of Toxic Substances.

[FR Doc. 91-15475 Filed 6-27-91 8:45 amj
BILLING CODE 6560-50-F

[FRL-3969-1]

Extension of the Period for Action on
a Proposed Determination To
Withdraw or Restrict the Specification
of an Area for Use as a Disposal Site;
Kuparuk River Unit, North Slope
Borough, AK

AGENCY: Environmental Protection
Agency (EPA).

AcTION: Notice of an extension of the
period for Regional action on a proposed
section 404(c) determination.

Summary: On May 14,1991, EPA Region
X published notice in the Federal
Register of a Proposed Determination
pursuant to section 404(c) of the Clean

Water Act (33 U.S.C. 1344(c)). EPA
Region X also retained a consultant to
analyze the hydrologic characteristics of
the site. The regulation at 40 CFR 231.5
stipulates that EPA Region X should
prepare a finding on the Proposed
Determination within fifteen days of the
close of the public comment period (by
June 28,1991). However, in order to
provide sufficient time to fully review
the substantive information contained in
the administrative record, submitted
during the public comment period and
prepared by its consultant, EPA Region
X hereby extends that time period until
August 13,1991, as authorized by 40
CFR 231.8. This brief extension will not
substantially delay a final EPA decision
on this matter.

FOR FURTHER INFORMATION CONTACT:
Robert S. Burd, Director, Water Division,
U.S. Environmental Protection Agency,
1200 Sixth Avenue, Seattle, Washington
98101.

Dated: June 21,1991.
Robert S. Burd,
Director, Water Division.
[FR Doc. 91-15474 Filed 6-27-91; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

Information Collection Submitted to
OMB for Review

AGENCY: Federal Deposit Insurance
Corporation.

action: Notice of information collection
submitted to OMB for review and
approval under the Paperwork
Reduction Act of 1980.

summary: In accordance with
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. chapter
35J, the FDIC hereby gives notice that it
has submitted to the Office of
Management and Budget a request for
OMB review of the information
collection system described below.

Type ofReview: Extension of the
expiration date of a currently approved
collection without any charge in the
substance or method of collection.

Title: Application for Consent to
Exercise Trust Powers.

Form Number: 6200/09,6200/09A.

OMB Number: 3064-0025.

Expiration Date of OMB Clearance:
August 31,1991.

Frequency ofResponse: On occasion.

Respondents: Insured State
nonmember banks wishing to exercise
trust powers.

Number o fRespondents: 50.
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Number ofResponses per
Respondent: 1.

Total Annual Responses: 50.

Average NumberofHoursper
Response: 15.69.

Total Annual Burden Hoursr 785.

OMB Reviewer: Gary Waxman, (202)
395-7340, Office Management and
Budget, Paperwork Reduction Project
(3064-0010), Washington, DC 20503.

FDIC Contact: Steven F. Hanft, (202)
898-3907, Office of the Executive
Secretary, room F-400, Federal Deposit
Insurance Corporation, 55017th Street
NW,, Washington, DC 20429.

Comments: Comments on this
collection of information are welcome
and should be submitted before August
27,1991.

ADDRESSES: A copy of the submission
may be obtained by calling or writing
the FDIC contact listed above.
Comments regarding the submission
should be addressed to both the OMB
reviewer and the FDIC contact listed
above.

SUPPLEMENTARY INFORMATION:
Insured State nonmember banks must
submit applications to the FDIC for
consent to exercise trust powers.
Applications are evaluated by the FDIC
to verify the qualifications of bank
management to administer a trust
department, and to ensure that the
bank’s financial condition will not be
jeopardized as a result of trust
operations.

Dated: June 24,1991.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[FR Doc. 91-15426 Filed 6-27-91; 8:45 amj
BILLING CODE 6714-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Agency Information Collection
Submitted to the Office of
Management and Budget for
Clearance

The Federal Emergency Management
Agency (FEMA) has submitted to the
Office of Management and Budget the
following information collection
package for clearance in accordance
with the Paperwork Reduction Act (44
U.S.C. chapter 35).

Type: Extension of 3067-0180.

Title: Civil Rights Higher Education
and Rehabilitation Act Survey.

Abstract: FEMA form 14-5, Civil
Rights—Higher Education and
Rehabilitation Act Survey, is required to
annually evaluate each State emergency
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management agency’s compliance with
nondiscrimination regulations. The
survey is administered by FEMA
program personnel to State and
territorial governments receiving
Federal financial assistance from FEMA
through the Comprehensive Cooperative
Agreement. Areas covered in the survey
include administrative procedure,
training, construction, and planning. The
results of the survey will be used to
provide technical assistance to
accomplish voluntary compliance and
will be a basis for budgetary
recommendations to the Director,
FEMA.

Type ofrespondents: State and local
governments.

Estimate of total annual reporting and
recordkeeping burden: 138 hours.

Number ofrespondents: 55.

Estimated average burden hours per
response: 1.5 hours to complete the
survey, and 1 hour for recordkeeping
burden.

Frequency ofresponse: Annually.

Copies of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Office, Linda Borror (202) 646-2624, 500
C Street SW., Washington, DC 20472.

Direct comments regarding the burden
estimate or any aspect of this
information collection, including
suggestions for reducing this burden, to:
The FEMA Clearance Officer at the
above address; and to Gary Waxman
(202) 395-7340, Office of Management
and Budget, 3235 New Executive Office
Building, Washington, DC 20503 within
four weeks of this notice.

Dated: June 21,1991.
Gail L. Kercheval,

Acting Director Office ofAdministrative
Support.

[FR Doc. 91-15442 Filed 6-27-91; 8:45 am]
BILLING CODE 6718-01-M

Arkansas; Amendment to Notice of a
Major Disaster Declaration

[FEMA-907-DR]

AGENCY: Federal Emergency
Management Agency.
action: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the State of
Arkansas (FEMA-907-DR), dated May
30,1991, and related determinations.
DATED: June 12,1991.

FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.

NOTICE: The notice of a major disaster
for the State of Arkansas, dated May 30,
1991, is hereby amended to include the
following areas among those areas
determined to have been adversely
affected by the catastrophe declared a
major disaster by the President in his
declaration of May 30,1991:

The counties of Fulton, Lafayette, Scott,
and Van Buren for Public Assistance.

(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)

Grant C. Peterson,

Associate Director, State and Local Programs
and Support, Federal Emergency
ManagementAgency.

[FR Doc. 91-15440 Filed 6-27-91; 8:45 am]
BILLING CODE 6718-02-M

Mississippi; Amendment to Notice of a
Major Disaster Declaration

[FEMA-906-DR]

agency: Federal Emergency
Management Agency.

action: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the State of
Mississippi (FEMA-906-DR), dated May
17.1991, and related determinations.

DATED: June 15,1991.

FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.

NOTICE: The notice of a major disaster
for the State of Mississippi dated May
17.1991, is hereby amended to add
Public Assistance and include the
following areas among those areas
determined to have been adversely
affected by the catastrophe declared a
major disaster by the President in his
declaration of May 17,1991

The counties of Chickasaw, Hancock, and
Oktibbeha for Individual Assistance and
Public Assistance; and

The counties of Carroll, Clay, George,
Grenada, Holmes, Issaquena, Marshall,
Sharkey, Tate, Warren, Yalobusha, and
Yazoo for Public Assistance (already
designated for Individual Assistance)

(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance)

Grant C. Peterson,

Associate Director, State and LocalPrograms
and Support, Federal Emergency
Management Agency.

[FR Doc. 91-15439 Filed 6-27-91; 8:45 am]
BILLING CODE 6718-02-M
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Nebraska; Amendment to Notice of a
Major Disaster Declaration

[FEMA-908-DR]

AGENCY: Federal Emergency
Management Agency.

ACTION: Notice.

summary: This notice amends the notice
of a major disaster for the State of
Nebraska (FEMA-908-DR), dated May
28,1991, and related determinations.

DATED: June 14,1991.

FOR FURTHER INFORMATION CONTACT:
Neva K. Elliott, Disaster Assistance
Programs, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-3614.

NOTICE: The notice of a major disaster
for the State of Nebraska, dated May 28,
1991, is hereby amended to include the
following areas among those areas
determined to have been adversely
affected by the catastrophe declared a
major disaster by the President in his
declaration of May 28,1991:

The counties of Colfax, Dodge, Madison,
and Stanton for Public Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
Grant C. Peterson,
Associate Director, State and Local Programs
