AUTHENTICATED
USS. GOVERNMENT
INFORMATION

GPO,

6-25-91
Vol. 56 No. 122
Tuesday
June 25, 1991
United States
Government SECOND CLASS NEWSPAPER
Printing Offlce Postage and Fees Paid
SUPERINTENDENT U.S. Government Printing Office
(ISSN 0097-6326)

OF DOCUMENTS
Washington, DC 20402

OFFICIAL BUSINESS
Penalty for private use, $300









Federal Register / Vol. 56,

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Administration, Washington, DC 20408, under the
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch
15) and the regulations of the Administrative Committee of the
Federal Register (1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The seal of the National Archives and Records Administration
authenticates this issue of the Federal Register as the official
serial publication established under the Federal Register Act. 44
U.S.C. 1507 provides that the contents of the Federal Register
shall be judicially noticed.

The Federal Register will be furnished by mail to subscribers
for $340 per year in paper form; $195 per year in microfiche
form; or $37,500 per year for the magnetic tape. Six-month
subscriptions are also available at one-half the annual rate. The
charge for individual copies in paper or microfiche form is $1.50
for each issue, or $1.50 for each group of pages as actually
bound, or $175.00 per magnetic tape. Remit check or money
order, made payable to the Superintendent of Documents, U.S.
Government Printing Office, Washington, DC 20402, or charge to
your GPO Deposit Account or VISA or Mastercard.

There are no restrictions on the republication of material
appearing in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example; 56 FR 12345.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:

Paper or fiche 202-783-3238

Magnetic tapes 275-0186
Problems with public subscriptions 275-3054
Single copies/back copies:
Paper or fiche 783-3238
Magnetic tapes 275-0186
Problems with public singlecopies 275-3050
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5240
Magnetic tapes 275-0186
Problems with Federal agencysubscriptions 523-5243

For other telephone numbers, see the Reader Aids section
at the end of this issue.

No. 122 / Tuesday, June 25, 1991

THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

Any person who uses the Federal Register and Code of

The Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the
development of regulations.

2. The relationship between the Federal Register and Code

of Federal Regulations.
3. The important elements of typical Federal Register

4. An introduction to the finding aids of the FR/CFR

To provide the public with uccess to information

necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

WASHINGTON, DC
July 2, at 9:00 am

FOR:
Federal Regulations.
WHO:
WHAT:
documents.
system.
WHY:
WHEN:
WHERE:

RESERVATIONS:

WHEN:
WHERE:

RESERVATIONS:

Office of the Federal Register.

First Floor Conference Room,

1100 L Street NW., Washington, DC
202-523-5240

NEW ORLEANS, LA

July 23, at 9:00 am

Federal Building, 501 Magazine St.,
Conference Room 1120,

New Orleans, LA

Federal Information Center
1-800-366-2998



Contents

Agriculture Department
See Food and Nutrition Service; Forest Service; Soil
Conservation Service

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Commerce Department

See also Foreign-Trade Zones Board; International Trade
Administration

NOTICES

Agency information collection activities under OMB review

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:
Mauritius, 28868
Export visa requirements; certification, waivers, etc.:
Pakistan, 28869
Textile and apparel categories:
Correlation with U.S. Harmonized Tariff Schedule, 28870

Commodity Futures Trading Commission
NOTICES
Meetings; Sunshine Act, 28954

(5 documents)

Copyright Office, Library of Congress
RULES
Claims registration:
Berne Convention Implementation Act; technical
amendments; and refund of excess fees, eta
Correction, 28959

Defense Department
jfce a/$o Defense Intelligence Agency

Educational agencies, local; assistance criteria and
procedures, 28821
Federal Acquisition Regulation (FAR):
Miscellaneous amendments, 29124
PROPOSED RULES

Unclassified controlled nuclear information; new Part
added, 28845

notices

Ageg%YiEformation collection activities under OMB review

Meetings:
Defense Base Closure and Realignment Commission,
28872
Dependents’ Education Advisory Council, 28872
Education Benefits Board of Actuaries, 28873
Retirement Board of Actuaries, 28873

Defense intelligence Agency
notices
Senior Executive Service:
Performance Review Committee; membership, 28873

Federa! Register
Vol. 56, No. 122

Tuesday, June 25, 1991

Drug Enforcement Administration

NOTICES

Applications, hearings, determinations, etc.:
Bell Apothecary, 28924
D-Tek Enterprises, 28926
Kennedy, Joseph H., Ill, M.D., 28927

Education Department
NOTICES
Agency information collection activities under OMB review,
28873
Grants and cooperative agreements; availability, eta:
Individuals with disabilities education research program,
29096
Postsecondary education®—
College work-study-community service learning
program, 28874
Student financial aid programs; race, color or national
origin as factor; correction, 28959

Employment and Training Administration
NOTICES
Adjustment assistance:
Asarco, 28929
Gloray Knitting Mills, Inc., et al., 28929
Irwin Automotive/Takata, Inc., 28929
Sun Plywood, Inc., 28930

Energy Department
See also Energy Research Office; Federal Energy Regulatory
Commission; Western Area Power Administration
NOTICES
Grant and cooperative agreement awards:
BP Research, 28876
Natural gas exportation and importation:
Cascade Natural Gas Corp., 28875
Energy Marketing Exchange, Inc., 28875

Energy Research Office
NOTICES
Meetings:
Basic Energy Sciences Advisory Committee, 28876

Environmental Protection Agency
PROPOSED RULES
Toxic substances:
Testing requirements—
Brbminated flame retardants (group 1), 29140
NOTICES
Clean Air Act:
1990 amendments; policy and technical judgments; draft
document availability; correction, 28959
Acid rain; fossil fuel-fired utility steam generating units,
28891
Meetings:
Clean Air Act Advisory Committee, 28892
Science Advisory Board, 28893
(2 documents)
Toxic and hazardous substances control:
Chemical testing—
Data receipt, 28893



v Federal Register / Vol. 56, No. 122 /Tuesday, June 25, 1391 7 Contents

Water pollution control:

Nonpoint source pollution management programs: coastal

zones management measures guidance: availability;
correction, 28959

Equal Employment Opportunity Commission

RULES

Employee responsibilities and conduct; debt collection
procedures, 28817

Family Support Administration
PROPOSED RULES
Public assistance programs:
Aid to families with dependent children (AFDC)—
At-risk child care program, 29054

Federal Aviation Administration
RULES
Airworthiness directives:
British Aerospace, 28815
NOTICES
Exemption petitions; summary and disposition, 28951

Federal Communications Commission
RULES
Television broadcasting:
Children’s Television Act; implementation by
broadcasting and cable services
Correction, 28824

Federal Deposit insurance Corporation
NOTICES
Meetings; Sunshine Act, 28956

Federal Energy Regulatory Commission
NOTICES
Environmental statements; availability, etc.:
Central Maine Power Co.; correction, 28959
Meetings; Sunshine Act, 28954
Natural gas certificate filings:
Questar Pipeline Co. et al., 28877
Tennessee Gas Pipeline Co. et al., 28878

Federal Maritime Commission
NOTICES
Agreements filed, etc., 28894, 28895
(4 documents)

Freight forwarder licenses:

B&A Brokers, Inc., et al., 28895
Investigations, hearings, petitions, etc.:

Oasis Express Line et al., 28896

Federal Mine Safety and Health Review Commission
NOTICES
Meetings; Sunshine Act, 28956

Federal Reserve System

NOTICES

Meetings; Sunshine Act, 28957
(3 documents)

Federal Trade Commission
PROPOSED RULES

Funeral industry practices; Statewide exemption petitions:

Texas, 28829
NOTICES
Prohibited trade practices:
Alpha Acquisition Corp. et al., 28896

Broward General Medical Center and Holy Cross
Hospital, 28911

Fish and Wildlife Service

RULES

Endangered and threatened species:
Mitchell’s satyr butterfly, 28825

Food and Nutrition Service
NOTICES
Child nutrition programs:
Nutrition guidance for child nutrition program, 28853

Foreign Assets Control Office
RULES
Iragi sanctions regulations, 29120

Foreign-Trade Zones Board
NOTICES
Applications, hearings, determinations, etc.:
Colorado—
Storage Technology Corp.; information storage
equipment plant, 28862
Florida—
American Digital Switching, Inc., telecommunications
and computer products plant, 28862

Forest Service
NOTICES
Northern goshawk; management guidelines, 28853

General Services Administration
RULES
Federal Acquisition Regulation (FAR):
Miscellaneous amendments, 29124
Federal travel:
Automobile mileage reimbursement; privately owned
automobiles, 28824
NOTICES
Travel regulations:
Privately owned vehicles; operating costs; report to
Congress, 28917

Health and Human Services Department
See also Family Support Administration; Health Care
Financing Administration; Health Resources and
Services Administration; Social Security Administration
NOTICES
Organization, functions, and authority delegations:
Public Health Service—
Centers for Disease Control, 28920

Health Care Financing Administration
NOTICES
Organization, functions, and authority delegations, 28918

Health Resources and Services Administration

See Public Health Service

NOTICES

Grants and cooperative agreements; availability, etc.:
Area health education centers program, 28919

Housing and Urban Development Department
PROPOSED RULES
Mortgage and loan insurance programs:
Mortgagee approval reform and direct endorsement
expansion, 29100



Federal Register / Vol. 58, No. 122 /Tuesday, June 25, 1991 / Contents Vv

Interior Department
See Fish and Wildlife Service; Land Management Bureau,
National Park Service

Internal Revenue Service
PROPOSED RULES
Procedure and administration:
Liens, failure to release; civil cause of action, 28839
Unauthorized collection actions; civil cause of action,
28842

International Trade Administration
NOTICES
Countervailing duties:
Malaysia, 28863
Carbon steel wire rod from—
New Zealand, 28863
Saudi Arabia, 28866

Interstate Commerce Commission
NOTICES
Rail carriers:
State intrastate rail rate authority—
Colorado, 28924
Railroad services abandonment:
Chicago & North Western Transportation Co., 28924

Justice Department
See Drug Enforcement Administration

Labor Department
See also Employment and Training Administration; Pension

and Welfare Benefits Administration
NOTICES

Agency information collection activities under OMB review,
28928

Land Management Bureau
PROPOSED RULES
Forest management:
Sales administration; contract modification, extension,
and assignment, 28850
NOTICES

Environmental statements; availability, etc.:
Thousand Springs Power Plant project, NV, 28923

Legal Services Corporation
NOTICES
Meetings; Sunshine Act, 28957

Library of Congress
See Copyright Office, Library of Congress

Mine Safety and Health Federal Review Commission
See Federal Mine Safety and Health Review Commission

National Aeronautics and Space Administration

rules
Federal Acquisition Regulation (FARY):
Miscellaneous amendments, 29124

National Communications System
notices
Meetings:
Telecommunications Service Priority System Oversight
Committee, 28931

National Foundation on the Arts and the Humanities
NOTICES
Meetings:
Challenge/Advancement Advisory Panel, 28931
Theater Advisory Panel, 28932

National Park Service

notices

National Register of Historic Places:
Pending nominations, 28923

Nuclear Regulatory Commission
NOTICES
Agency information collection activities under OMB review,
28932
Environmental statements; availability, etc.:
Tennessee Valley Authority, 28933
Meetings; Sunshine Act, 28957
Applications, hearings, determinations, etc.:
Commonwealth Edison Co., 28934
Philadelphia Electric Co., 28935
Washington Public Power Supply System Nuclear Project
No. 1, 28937

Pension and Welfare Benefits Administration
NOTICES
Meetings:
Employee Welfare and Pension Benefit Plans Advisory
Council, 28930, 28931
(4 documents)

Postal Rate Commission
PROPOSED RULES
Practice and procedure rules:
Solicitation for public suggestions, 28850

Postal Service
PROPOSED RULES
Domestic Mail Manual:
Zip + 4 and zip + 4 barcoded rate presort requirements,
29072

Public Health Service
See Health Resources and Services Administration

Secret Service
NOTICES
Senior Executive Service:
Performance Review Boards; membership, 28953

Securities and Exchange Commission
RULES
Securities:
Limited partnerships roll-ups and initial public offerings;
existing disclosure requirements; interpretive release,
28979
PROPOSED RULES
Securities:
Limited partnership roll-ups; disclosure requirements,
28962
Securityholder communications; proxy solicitation, 28987
NOTICES
Self-regulatory organizations; proposed rule changes:
New York Stock Exchange, Inc., 28937
Applications, hearings, determinations, etc.:
Dense-Pac Microsystems, Inc., 28945



VI Federal Register / Vol. 56, No. 122 /Tuesday, June 25, 1991 / Contents

Small Business Administration

PROPOSED RULES

Small business size standards:
Petroleum refining industry, 28829

Social Security Administration
NOTICES
Social security rulings:
Widow’s insurance benefits; Haitian divorce validity,
28921

Soil Conservation Service

NOTICES

Environmental statements; availability, etc.:
Powell Creek Watershed, AL, 28859

State Department
NOTICES
Gifts to Federal employees from foreign governments;
listing, 29002
International conferences:
Private-sector representatives on U.S. delegations, 29040

Tennessee Valley Authority
NOTICES
Agency information collection activities under OMB review,
28945
Environmental statements; availability, etc.:
Phosphate development works, AL, 28951

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department
See Federal Aviation Administration

Treasury Department
See also Foreign Assets Control Office; Internal Revenue

Service; Secret Service
NOTICES

Agency information collection activities under OMB review,
28951, 28952
(2 documents)

Veterans Affairs Department

RULES

Adjudication; pensions, compensation, dependency, eta:
Monetary benefit rates and income limitations; correction,

28823
PROPOSED RULES

Adjudication; pensions, compensation, dependency, etc.:
Monetary benefits; uniform termination dates, 28849

Western Area Power Administration
NOTICES
Power rate adjustments:

Boulder Canyon Project, CO, 28881

Separate Parts In This Issue

Part Il
Securities and Exchange Commission, 28962

Part 1l
Department of State, 29002

Part IV
Department of State, 29040

Part vV
Department of Health and Human Services, Family Support
Administration, 29054.

Part VI
Postal Service, 29072

Part VIl
Department of Education, 29096

Part VIII
Department of Housing and Urban Development, 29100

Part IX
Department of the Treasury, Foreign Assets Control Office,
29120

Part X
Department of Defense, General Services Administration,
and National Aeronautics Space Administration, 29124

Part Xl
Environmental Protection Agency, 29140

Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.



Federal Register / Vol. 56, No. 121 / Monday, June 24, 1991 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

13 CFR
Proposed Rules:
121 28829
14 CFR

................................... 28815
16 CFR

24 CFR
Proposed Rules:

26 CFR

Proposed Rules:
301 (2 documents).... .... 28839,
28842

29 CFR

39 CFR

43 CFR

Vil






Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are Keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
uUsS.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 91-CE-53-AD; Arndt 39-7043;
AD 91-14-01]

Airworthiness Directives; British
Aerospace (BAe), Limited Jetstream
HP 137 Mk1, Jetstream Series 200f and
Jetstream Models 3101 and 3201
Airplanes

agency: Federal Aviation
Administration (FAA), DOT.
action: Final rule; request for
comments.

summary: This amendment adopts a
new airworthiness directive (AD) that is
applicable to BAe Jetstream HP 137
MKI, Jetstream series 200, and Jetstream
Models 3101 and 3201 airplanes
equipped with Dunlop wheel and brake
assemblies and Models 3101 and 3201
airplanes equipped with B.F. Goodrich
wheel and brake assemblies. This action
requires an inspection of the mam
landing gear wheel bearings, and
replacement if found damaged; and the
installation of an improved flanged
wheel retention nut on the main landing
gear wheels. The wheel bearings on two
of the affected airplanes failed and the
main landing gear wheels separated
from the axle. A check of several other
of the affected airplanes shows that the
torque values of the wheel retaining nut
were out of tolerance. The actions
specified by this action are intended to
prevent separation of the landing gear
wheel from the airplane, which could
result in loss of control of the airplane
during high-speed operations.

dates: Effective July 22,1991. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of July 22,1991. Comments

for inclusion in the Rules Docket must
be received on or before August 26,1991.

ADDRESSES: BAe Jetstream Alert Service
Bulletin 32-A-JA 910140, dated May 17,
1991, and BAe Service Bulletin 32-46,
dated April 9,1991, that are discussed in
this AD may be obtained from British
Aerospace, Manager Customer Support,
Commercial Aircraft Limited, Airlines
Division, Prestwick Airport, Ayrshire,
KA9 2RW Scotland; Telephone (44-292)
79888; Facsimile (44-292) 79703; or
British Aerospace, Inc., Librarian, Box
17414, Dulles International Airport,
Washington, DC 20041; Telephone (703)
435-9100; Facsimile (703) 435-2628. This
information may also be examined at
the Rules Docket at the address below.
Send comments on this AD in triplicate
to the FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket 91-CE-53-AD, room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Raymond A. Stoer, Project Manager,
Brussels Aircraft Certification Office,
Europe, Africa, Middle East Office,
FAA, c/o American Embassy, 1000
Brussels, Belgium; Telephone
322.513.38.30 extension 2710; or Mr. John
P. Dow, Sr., Project Officer, Small
Airplane Directorate, Aircraft
Certification Service, FAA, 601 E. 12th
Street Kansas City, Missouri 64106;
Telephone (816) 426-6932; Facsimile
(816) 426-2169.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom, recently notified the FAA that
an unsafe condition may exist on British
Aerospace (BAe), Limited Jetstream HP
137 MKk, Jetstream series 200, and
Jetstream Models 3101 and 3201
airplanes that are equipped with Dunlop
wheel and brake assemblies. The CAA
reports that the wheel bearings on two
of the affected airplanes failed and the
main landing gear wheels separated
from the axle. A check of several other
of the affected airplanes shows that the
torque values of the wheel retaining nut
were out of tolerance. This may lead to
failure of the main wheel roller bearings,
which may allow the outer race and
main wheel to pass over the wheel nut
and depart from the airplane.

British Aerospace (BAe) has issued

BAe Jetstream Alert Service Bulletin
(ASB) No. 32-A-JA 910140, dated May
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17,1991, which specifies inspection
procedures for the main wheel bearings,
and installation procedures for a flanged
axle nut on BAe Limited Jetstream HP
137 MKI, Jetstream series 200, and
Jetstream Models 3101 and 3201
airplanes. “Part 2—INSTALLATION OF
FLANGED AXLE NUT’ of the
instructions in BAe ASB No. 32-A-JA
910140 references BAe Service Bulletin
32-46, dated April 9,1991, which
specifies procedures on refitting the
wheel. The CAA classified these service
bulletins as mandatory m order to
assure the airworthiness of these
airplanes in the United Kingdom. The
airplanes are manufactured in the
United Kingdom and are type
certificated for operation in the United
States. Pursuant to a bilateral
airworthiness agreement, the CAA has
kept the FAA totally informed of the
above situation.

The FAA has examined the findings of
the CAA, reviewed all available
information and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States. The FAA
has issued Supplemental Type
Certificate (STC) SA1332GL for the
Model 3101 airplanes and STC SA
1412GL for the Model 3201 airplanes to
allow B.F. Goodrich wheel and brake
assemblies to be installed in place of
Dunlap wheel and brake assemblies.
The FAA has determined that since the
affected airplanes equipped with BJF.
Goodrich wheel and brake assemblies
are of the same type design as those
equipped with Dunlop wheel and brake
assemblies, the following AD action
should apply to BAe Jetstream HP 137
MKI, Jetstream series 200, and Jetstream
Models 3101 and 3201 airplanes
equipped with Dunlop wheel and brake
assemblies and BAe Jetstream HP 137
MKI, and Jetstream Models 3101 and
3201 airplanes equipped with B.F.
Goodrich wheel and brake assemblies.

Since the BAe Limited Jetstream HP
137 MKkl, Jetstream series 200, and
Jetstream Models 3101 and 3201
airplanes of this type design are
equipped with only one Dunlop or B.F.
Goodrich wheel and brake assembly per
main landing gear, an emergency AD is
being issued to prevent separation of the
landing gear wheel from the airplane,
which could result in loss of control
during high-speed ground operations.
The action requires an inspection of the
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main landing gear wheel bearings, and
replacement if found damaged; and the
installation of an improved flanged
wheel retention nut on the main landing
gear wheels. These actions shall be
done in accordance with BAe Jetstream
ASB No. 32-A-JA 910140, dated May 17,
1991 and BAe Service Bulletin 32-46,
dated April 9,1991.

Because an emergency condition
exists that requires the immediate
adoption of this regulation, it is found
that notice and public procedure hereon
are impracticable and that good cause
exists for making this amendment
effective in less than 30 days. Although
this action is in the form of a final rule
that involves requirements affecting
immediate Bight safety and, thus, was
not preceded by notice and public
procedure, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments will be
Considered and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions i&extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments submitted
will be available, both before and after
the closing date for comments, in the
Rules Docket at the address given
above. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
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must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26,1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 IAmended]

2. Section 39.13 is amended by adding
the following new AD:

AD 91-14-01 British Aerospace (BAE),
Limited: Amendment 39-7043; Docket No.
91-CE-53-AD.

Applicability: Jetstream HP 137 MKI,
Jetstream series 200, and Jetstream Models
3101 and 3201 airplanes (all serial numbers)
that are equipped with Dunlop wheel and
brake assemblies; and Jetstream Models 3101
and 3201 airplanes (all serial numbers) that
are equipped with B.F. Goodrich wheel and
brake assemblies, certificated in any
category.

Compliance: Required as indicated after
the effective date of this AD, unless already
accomplished.

To prevent separation of the landing gear
wheel horn the airplane, which could result
in loss of control during high-speed ground
operations, accomplish the following:

(a) Within the next 100 landings, inspect
the main landing gear wheel bearings for
damage in accordance with the instructions
in “Part 1—Mainwheel Bearing Inspection” of
BAe Jetstream Alert Service Bulletin (ASB)
No. 32-A-JA 910140, dated May 17,1991. If
any damage is found, prior to further flight,
replace the bearings in accordance with the
instructions in the applicable maintenance
manual.

Note: If no record of landings is
maintained, hours time-in-service (TIS) may
be used with one hour U S equal to two
landings. For example, 50 hours TIS is equal
to 100 landings.

/ Rules and Regulations

(b) Within the next 500 landings, install a
flanged axle nut in accordance with the
instructions in "Part 2—Installation of
flanged axle nut” of BAe Jetstream ASB No.
32-A-JA 910140, dated May 17,1991. The
criteria of paragraph (10) of these instructions
shall be accomplished in accordance with the
instructions in BAe Service Bulletin 32-46,
dated April 9,1991. Perform whichever of the
following is applicable:

(1) If the airplane is equipped with Dunlop
wheel and brake assemblies, perform torque
loading of the axle nuts in accordance with
the instructions in the “Appendix Torque
Loading Axle Nuts" of BAe Jetstream ASB
No. 32-A-JA 910140, dated May 17,1991; or

(2) If the airplane is equipped with B.F.
Goodrich wheel and brake assemblies,
accomplish the following:

(i) While rotating wheel, torque axle nut to
50 foot-pounds to properly set bearings.

(ii) Loosen nut to zero torque.

(iii) While rotating wheel, retighten to 25
foot-pounds in one continuous rotation of the
axle nut. Check to ensure locking holes are
aligned.

(iv) If locking holes are not aligned, rotate
nut to closest locking hole, and secure the
axle nut and recheck to ensure locking holes
are aligned.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Brussels Aircraft
Certification Office, Europe, Africa, Middle
East office, FAA, c/o American Embassy,
1000 Brussels, Belgium. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Brussels Aircraft Certification Office.

(e) The inspection and installation required
by this AD shall be done in accordance with
BAe Jetstream ASB No. 32-A-JA 910140,
dated May 17,1991, and BAe Service Bulletin
32-46, dated April 9,1991. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from British Aerospace, Manager
Customer Support, Commercial Aircraft
Limited, Airlines Division, Prestwick Airport,
Ayrshire, KA9 2RW Scotland; Telephone (44—
292) 79888; Facsimile (44-292) 79703; or British
Aerospace, Inc., Librarian, Box 17414, Dulles
International Airport, Washington, DC, 20041;
Telephone (703) 435-9100; Facsimile (703)
435-2628. Copies may be inspected at the
FAA, Central Region, Office of tne Assistant
Chief Counsel, room 1558,601 E. 12th Street.
Kansas City, Missouri, or at the Office of the
Federal Register, 1100 L Street, NW. room
8401, Washington, DC.

This amendment becomes effective on
July 22,1991.
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Issued in Kansas City. Missouri, on June 11,
1991.
Don C. Jacobsen,
Acting Manager, SmallAirplane Directorate,
AircraftCertification Service.
[FR Doc. 91-15001 Filed 6-24-91; 8:45 amj
BILLING CODE 4810-13-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1600

Employee Responsibilities and
Conduct; Collection of Debts by Salary
Offset

AGENCY: Equal Employment Opportunity
Commission.

action: Interim final rule.

summary: The Equal Employment
Opportunity Commission (EEOC) is
proposing to revise its regulations on
Employee Responsibilities and Conduct
to include a subpart on procedures for
the collection of debts by salary offset.
This rule outlines the procedures to be
followed by EEOC for collection of
debts owed to the United States by
present or former Commission
employees under the Debt Collection
Act of 1982 (Pub. L. 97-365), 5 U.S.C.
5514. The rule, in conjunction with
appendices B and C of EEOC Order 475,
“Procedures for the Collection of Debts
by Salary Offset,” will reflect the
changes made to Federal claims
collection by the Debt Collection Act of
1982.

dates: The interim final rule is effective
onJune 25,1991. Comments must be
received by August 26,1991.

addresses: Written comments should
be addressed to Frances Hart, Executive
Officer, Office of Executive Secretariat,
Equal Employment Opportunity
Commission, room 10402,1801L Street,
NW., Washington, DC 20507.

for further information contact:
Nicholas M. Inzeo, Acting Associate
Legal Counsel, Kathleen Oram, Senior
Attorney, or Daniel T. Riordan, Staff
Attorney, at (202) 663-4669.

Copies of this interim final rule are
available in the following alternate
formats; Large print, braille, electronic
hie on computer disk, and audio-tape.
Copies may be obtained from the Office
of Equal Employment Opportunity by
calling (202) 063-4395 (voice) or (202)
683-4399 (TDD).
supplementary information: The Debt
Collection Act of 1982 was designed to
increase the efficiency of government-
wide efforts to collect debts owed the
United States and to provide additional

procedures for the collection of such
debts. Appendix B to EEOC Order 475,
entitled “Procedures for the Collection
of Debts by Salary Offset,” describes
the procedures for collection of debts
owed to the United States by present or
former Commission employees by salary
offset under 5 U.S.C. 5514. Appendix C
describes the procedures for requesting
and providing oral hearings arising from
salary and administrative offset actions.
The Office of Personnel Management
(OPM) approved the procedures in
appendices B and C upon the condition
that the Commission publish regulations
implementing the Debt Collection Act of
1982. Proposed subpart E to 29 CFR part
1600, 29 CFR 1600.735-501 to 519,
describes the EEOC procedures for the
collection of debts by salary offset and,
inter alia, who may make a request for
salary offset to another agency, the form
of the request, and the procedure for
submitting the request

The Commission has determined that
this rule does not constitute a major rule
for the purposes of Executive Order
12291. It is a procedural rule relating to
internal administration of Commission
personnel matters. The Commission also
certifies under 5 U.S.C. 605(b), enacted
by the Regulatory Flexibility Act (Pub. L
96-354), that the proposed rule will not
result in a significant impact on a
substantial number of small employers.
For this reason, a regulatory flexibility
analysis is not required.

For the Commission,
Evan J. Kemp, Jr.,
Chairman.

Accordingly, it is proposed to amend
29 CFR part 1600 as follows:

PART 1600—[AMENDED]

1. It is proposed to revise the authority
citation for 29 CFR part 1600 to read as
follows:

Authority: E .0.11122, 30 FR 6469, 3 CFR
1965 Supp.; 5 CFR 735.101 et seq.; U.S.C. 5514;
5 CFR 550.1101 et seq.

2. It is proposed to add subpart E to
part 1600 to read as follows:

Subpart E—Procedures for the Collection
of Debts by Salary Offset

Sec.

1600.735- 501 Purpose.

1000.735- 502 Scope.

1600.735- 503 Definitions.

1600.735- 504 Notice of salary offset.
1600.735- 505 Request for reconsideration or

request for consideration of waiver,
compromise, or forgiveness..

1600.735- 506 Reconsideration or
consideration of waiver, compromise or
forgiveness decision.

1600.735- 507 Oral hearing.

1600.735- 508 Method of collection.
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1600.735- 509 Source of deductions.
1600.735- 510 Duration of deductions.
1600.735- 511 Limitation on amount of

deductions.

1600.735- 512 When deductions may begin.
1600.735- 513 Liquidation of final check.
1600.735- 514 Recovery from other payments

due a separated employee.

1600.735- 515 Interest, penalties, and
administrative costs.

1600.735- 516 Non-waiver of rights by
payments.

1600.735- 517 Refunds.

1600.735- 518 Salary offset requests by other
agencies.

1600.735- 519 Salary offset request by the
Commission to another agency.

Subpart E—Procedures for the
Collection of Debts by Salary Offset

§1600.735-501 Purpose.

This subpart sets forth the procedures
to be followed m the collection of debts
owed to the United States by present or
former Commission employees by salary
offset under 5 U.S.C. 5514.

§1600.735-502 Scope.

(a) Applicability. (1) The procedures
in this subpart apply to the collection of
debts owed to the Commission or
another federal agency by present or
former Commission employees by offset
against their basic pay, special pay,
incentive pay, retired pay, retainer pay,
or, in the case of an individual not
entitled to basic pay, other authorized
pay from the Commission or other
agency pursuant to the offset authority
in 5 U.S.C. 5514.

2 The procedures in this subpart
apply to the collection by salary offset
of the following types of debts owed to
the United States: Interest, penalties,
fees, direct loans, loans insured and
guaranteed by the United States, leases,
rents, royalties, services, sales of real or
personal property, fines and forfeitures
(except those arising under the Uniform
Code of Military Justice), erroneous
payments of pay and all other similar
sources.

(b) Non-applicability. The procedures
in this subpart do not apply where
collection of a debt by salary offset is
explicitly provided for or prohibited by
another statute (e.g., travel advances in
5 U.S.C. 5705 and employee training
expenses in 5 U.S.C. 4108). The
procedures in this subpart also do not
apply to debts or claims arising under
the Internal Revenue Code of 1954 as
amended, 25 U.S.C. 1 et seq., the Social
Security Act, 42 U.S.C. 301 et seq., or the
tariff laws of the United States.

(c) Waiver requests and claims to the
GAO. The procedures in this subpart do
not preclude an employee from
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requesting waiver of a salary
overpayment under 5 U.S.C. 5584, or any
other similar provision of law, or in any
way questioning the amount or validity
of a debt by submitting a subsequent
claim to the General Accounting Office.

(d) Compromise, suspension, or
termination under the Federal Claims
Collection Standards. Nothing in this
subpart precludes the compromise,
suspension, or termination of 5 U.S.C.
5514 salary offset collection actions,
where appropriate, in accordance with
the Federal Claims Collection Standards
in 4 CFR chapter II.

§ 1600.735-503 Definitions.

For the purpose of this subpart, terms
are defined as follows:

(a) Agency means:

(1) An Executive agency as defined in
section 105 of title 5, United States
Code, including the U.S. Postal Service
and the U.S. Postal Rate Commission:

(2) A military department as defined
in section 102 of title 5, United States
Code:

(3) An agency or court in the judicial
branch, including a court as defined in
section 610 of title 28, United States
Code, the District Court for the Northern
Mariana Islands, and the Judicial Panel
on Multidistrict Litigation;

(4) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives: and

(5) Other independent establishments
that are entities of the Federal
Government.

(b) Creditor agency means an agency
to which a debt is owed.

(c) Debt means an amount owed to
the United Stated from sources that
include loans insured or guaranteed by
the United States and all other amounts
due the United States from fees, leases,
rents, royalties, services, sales of real or
personal property, overpayments,
penalties, damages, interest, tines and
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

(d) Disposable pay means that part of
current basic pay, special pay, incentive
pay, retired pay, retainer pay, or, in the
case of an employee not entitled to
basic pay, other authorized pay
remaining after the deduction of any
amount required by law to be withheld.
Deductions described in 5 CFR
581.105(b) through (f) will not be used to
determine disposable pay subject to
salary offset.

(e) Employee means a current
employee of an agency, including a
current member of the Armed Forces or
a Reserve of the Armed Forces
(Reserves).

(f) FCCS means the Federal Claims
Collection Standards jointly published
by the Justice Department and the
General Accounting Office at 4 CFR
chapter II.

(g) FRMS means Financial and
Resource Management Services, EEOC
Office of Management.

(h) Paying agency means the agency
employing the individual and
authorizing the payment of his or her
current pay.

(i) Salary offset means an
administrative offset to collect a debt
under 5 U.S.C. 5514 by deduction(s) at
one or more officially established pay
intervals from the current pay account
of an employee without his or her
consent.

() Waiver means the cancellation,
remission, forgiveness, or non-recovery
of a debt allegedly owed by an
employee to an agency as permitted or
required by 5 U.S.C. 5584,10 U.S.C. 2774,
32 U.S.C. 716, 5 U.S.C. 8346(b), or any
other applicable statute.

§ 1600.735-504 Notice of salary offset.

(a) Notice of the Commission’s intent
to collect a debt by salary offset shall be
given at least 30 days in advance. The
written notice shall include, inter alia,
the following:

(1) The Commission’s determination
that a debt is owed, including origin,
nature, and amount of the debt;

(2) The Commission's intention to
collect the debt by means of deduction
from the employee’s current disposal
pay account:

(3) The amount, frequency, proposed
beginning date, and duration of the
intended deduction(s);

(4) An explanation of the
Commission’s policy concerning
interest, penalties, and administrative
costs;

(5) The employee's right to inspect
and copy the Commission’s records
relating to the debt;

(6) The opportunity to establish a
schedule for voluntary repayment of the
debt agreeable to the Commission in lieu
of an offset;

(7) The employee’s right to an oral
hearing, the method and time period for
petitioning for a hearing, and the oral
hearing procedures;

(8) The employee’s right to request
reconsideration of the validity of the
indebtedness; and

(9) The employee’s right to request
waiver, forgiveness, or compromise and
the standards involved for each.

(b) Exception to the advance notice
requirement. Where an adjustment to
pay arises out of an employee’s election
of coverage or change in coverage under
a Federal benefits program requiring
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periodic deductions from the employee’s
pay and the amount to be recovered was
accumulated over four pay periods or
less, the advance notice provision in
paragraph (a) of this section is not
required. In such cases, the
Commission’s servicing Payroll Office,
General Services Administration’s
National Payroll Center, will notify the
employee in writing that because of the
employee’s election his or her pay will
be reduced to cover the period between
the effective date of the election and the
first regular withholding, and that the
employee may dispute the amount
collected or request waiver of the debt
by filing a request in writing with the
Director of Financial and Resource
Management Services.

(© Acknowledgment ofreceipt of
advance notice. Notice will be
acknowledged in writing. A copy of the
notice with the acknowledgment
containing the debtor's original
signature will be returned to the sender.

§ 1600.735-505 Request for
reconsideration or request for
consideration of waiver, compromise, or
forgiveness.

A request for reconsideration or a
request for consideration of waiver,
compromise, or forgiveness must be
submitted to the Director of FRMS, or
his or her designee, within 15 calendar
days of the issuance of the demand for
payment. The Director of FRMS may
extend the time limit for filing when the
employee shows he or she was notified
of the time limit and was not otherwise
aware of it, or that he or she was
prevented by circumstances beyond his
or her control from making the request
within the limit. Any employee
requesting reconsideration or
consideration of waiver, compromise, or
forgiveness will be given a full
opportunity to present all pertinent
documentation and written information
supporting his or her request.

§1600.735-506 Reconsideration or
consideration of waiver, compromise or
forgiveness decision.

Decisions will be based upon the
employee’s written submissions
supported by evidence of record and
other pertinent available information.
After consideration of all pertinent
documented information, a written
decision will be issued as to whether the
debt is valid, and the amount demanded
is correct, or whether it will be waived,
compromised, or forgiven. The decision
will also inform the employee of his or
her right to an oral hearing; hearing
procedures contained in $ 1600.735-
507(c) of this subpart shall be attached
to the decision.
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§1600.735-507 Oral hearing.

(a) Right to an oral hearing. After a
decision is issued on an employee’s
request for reconsideration, or
consideration of waiver, compromise, or
forgiveness, the employee is entitled to
an oral hearing upon request prior to
salary or administrative offset, on any
issue that raises a significant question
as to the credibility or veracity of any
individual(s) involved in his or her case.
The decision whether such a genuine
issue exists will rest solely with the
Commission. Further, where a claim has
been reduced to judgment, a hearing
only on the payment schedule need be
given. A hearing shall not be provided,
however, where a payment schedule
was established by written agreement
between the employee and the
Commission.

(b) Requestfor hearing. (1) A request
for an oral hearing must be made within
30 calendar days from the date of the
written decision on reconsideration or
consideration of waiver, forgiveness, or
compromise decision. Requests made
after this time will be accepted where
the employee can show that the delay
was because of circumstances beyond
his or her control or because of failure to
receive notice of the time limit, unless
the employee is otherwise aware of it.

(2) A debtor must file a petition for a
hearing in writing. The petition must
identify and explain with reasonable
brevity the facts, evidence, and
witnesses that the debtor believes
support his or her petition, state the
relief requested, and include the
signature and address of the petitioner
or authorized representative.

(3) The timely filing of a petition for
an oral hearing shall automatically stay
the commencement of collection action.

(c) Hearing procedures. (1) The
hearing shall be conducted by a hearing
official who is not an employee of EEOC
or otherwise under the control or
supervision of the Chairman.

(2) A debtor may represent himself or
herself or may be represented by
another person, including an attorney
during any portion of the hearing.

(3) Where possible, the hearing will be
held in a Commission office close to the
debtor’s home or place of work.
Hearings may be scheduled so that
several cases can be heard at one
location. In such cases, the hearings will
be scheduled in a location centrally
located to all requesting parties.

(4) A record or transcript of the
hearing shall not be made.

(5) At the hearing, the employee and
the Commission may introduce evidence
and may call witnesses. The hearing
shall not be conducted in accordance
with formal rules of evidence with

regard to the admissibility of evidence
or the use of evidence once admitted.
The hearing official may only permit the
introduction of evidence that is relevant
to the issues being considered.
Witnesses shall testify under oath and
may be cross-examined. The
Commission has the burden of first
presenting evidence on the relevant
issues. The debtor then has the burden
of presenting evidence regarding those
issues.

(6) The hearing official shall issue a
written opinion stating his or her
decision with the rationale supporting
the decision as soon as practicable after
the hearing, but not later than 60 days
after the timely filing of the petition
requesting the hearing.

§1600.735-508 Method of collection.

A debt will be collected in a lump sum
or by installment deductions at officially
established pay intervals from an
employee’s current pay account, unless
the employee and the Commission agree
in writing to alternate arrangements for
repayment.

§1600.735-509 Source of deductions.

Except as provided in § 1600.735-513
and § 1600.735-514 of this subpart,
deductions will be made only from basic
pay, special pay, incentive pay, retired
pay, retainer pay or in the case of an
employee not entitled to basic pay, other
authorized pay.

8§1600.735-510 Duration of deductions.

Debts will be collected in one lump
sum when possible. If the employee is
financially unable to pay in one lump
sum or the amount of debt exceeds 15
percent of the employee’s disposable
pay for an officially established pay
interval, collection by offset will be
made in installments. Such installment
deductions will be made over a period
not greater than the anticipated period
of active duty or employment of the
employee, as the case may be, except as
provided in § 1600.735-513 and
§ 1600.735-514 of this subpart.

§1600.735-511 Limitation on amount of
deductions.

The size and frequency of installment
deductions will bear a reasonable
relationship to the size of the debt and
the employee’s ability to pay. The
amount deducted for any period,
however, will not exceed 15 percent of
the disposable pay from which the
deduction is made, unless the employee
has agreed in writing to the deduction of
a greater amount. Installment payments
of less than $25 will be accepted only in
the most unusual circumstances.
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§1600.735-512 When deductions may
begin.

(a) Deductions to liquidate an
employee’s debt should be scheduled to
begin by the date and in the amount
stated in the demand for payment.

(b) If the employee files a timely
request for reconsideration or
consideration of waiver, compromise or
forgiveness, deductions will begin after
a final decision is issued on the request.

(c) If the employee fails to submit a
timely request for reconsideration or
consideration of waiver, compromise, or
forgiveness, or request for a hearing,
deductions will commence in the next
bi-weekly check vouchered for payment
after the time limit to make such a
request expires.

§1600.735-513 Liquidation of final check.

When the employee retires or resigns
or if his or her employment or period of
active duty ends before the debt is
collected in full, the employee’s debt
will be automatically deducted from the
final payments (e.g., final salary
payment, lump-sum leave, etc.) due the
employee to the extent necessary to
liquidate the debt. If the employee’s
final pay is not sufficient to permit all
deductions to be made, the order of
precedence for the deductions will be:
retirement and FICA; Medicare: Federal
income taxes; health benefits; group life
insurance; indebtedness due to the
United States; state income taxes; and
voluntary deductions and allotments.

§1600.735-514 Recovery from other
payments due a separated employee.

When the debt cannot be liquidated
by offset from any final payment due to
the employee on the date of separation,
the Director of FRMS will attempt to
liquidate the debt by administrative
offset as authorized under 31 U.S.C. 3716
from later payments of any kind due the
former employee from the United States.
(See 4 CFR 102.3)

§1600.735-515 Interest, penalties, and
administrative costs.

When a delinquent debt is collected
by salary offset, interest, penalties, and
administrative costs on the debt will be
assessed, unless waived by the
Management Director, or his or her
designee, in accordance with 4 CFR
102.13.

§1600.735-516 Non-waiver of rights by
payments.

An employee’s payment of all or any
portion of a debt collected by salary
offset will not be construed as a waiver
of any right the employee may have
under 5 U.S.C. 5514 or any other
provision of contract or law, unless
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there are statutory or contractual
provisions to the contrary.

§1600.735-517 Refunds.

Amounts paid, or deducted by salary
offset by an employee for a debt that is
waived or otherwise not found owing to
the United States will be promptly
refunded to the employee. Refunds do
not bear interest unless required or
permitted by law or contract.

§1600.735-518 Salary offset requests by
other agencies.

(a) Statutory limitation Salary offset
requests against Commission employees
by other agencies may only be accepted
within 10 years after the involved debt
accrues. Whenever any request barred
by this limitation is received in the
Commission, the request shall be
returned by FRMS to the requesting
agency, with a copy of 4 CFR part 102,
and this action shall be a complete
response to the request

(b) Where salary requests should be
filed. Requests from other agencies for
salary offset should be forwarded or
addressed to:

Director, Financial and Resource
Management Services, Equal
Employment Opportunity
Commission, 1801 L Street, NW., room
2001; Washington, DC 20507.

(c) Form ofrequest. (1) Requests shall
be considered only when presented with
a completed and certified appropriate
debt claim.

(2) The requesting agency must certify
in writing that the employee owes the
debt, the amount and basis of the debt,
the date on which payment(s) is/are
due, the date die Government’s right to
collect the debt first accrued, and that
the requesting agency’s regulations for
salary offset have been approved by
OPM.

(3) If the collection must be made in
installments, the requesting agency must
also advise FRMS of the number of
installments and the commencing date
of the first installment, if a date other
than the next officially established pay
period is required.

(4) Unless the employee has
consented to the salary offset in writing
or signed a statement acknowledging
receipt of the required procedures, and
the writing or statement is attached to
the debt claim form, the requesting
agency must also indicate to FRMS the
action(s) taken by it under its offset
regulations and give the date(s) the
actionfsj was/were taken.

(d) Submitting the Requestfor
Offset—(1) Current Commission
employees. The requesting agency must
submit a completed and certified debt

claim, agreement, or other instruction on
the payment schedule to FRMS.

(2)  Separating or separated
Commission employees—(i) Separating
employees. If the employee is in the
process of separating, the requesting
agency must submit its debt claim to
FRMS for collection as provided in
§ 1800.735-513 of this subpart. FRMS
must certify the total amount of its
collection and notify the requesting
agency and the employee as provided in
paragraph (d)(2)(iii) of this section. If
FRMS is aware that the employee is
entitled to payments from the Civil
Service Retirement and Disability Fund,
or other similar payments, it will send a
copy of the debt claim and certification
to the agency responsible for making
such payments as notice that a debt is
outstanding. The requesting agency,
however, must submit a properly
certified claim to the agency responsible
for making such payments before
collection can be made.

(ii) Separated employees. If the
employee is already separated and all
payments due the employee from the
Commission have been paid, FRMS will
return the request and notify the
requesting agency in writing of the
employee's separation, that all
payments due the employee from the
Commission have been paid, and that
any monies due and payable to the
employee from the Civil Service
Retirement and Disability Fund, or other
similar funds, may be administratively
offset to collect the debt.

(iii) Transferred employees. If, after
the requesting agency has submitted the
debt claim to FRMS, the employee
transfers to another agency before the
debt is collected in full, FRMS shall
certify the total amount of the collection
made on the debt. FRMS shall furnish
one copy of the certification to the
employee and another to the requesting
agency along with a notice of the
employee's transfer. FRMS shall also
provide the employee’s personnel office
at the new agency with the original debt
claim form from the requesting agency
to insert in the employee's Official
Personnel Folder along with a copy of
the certification of the amount which
has been collected. It shall be the
responsibility of the requesting agency
to review the debt upon receiving from
FRMS a notice of the employee’s
transfer to make sure the collection is
resumed by the employee's new agency.

()  Processing the debt claim upon
receipt by FRMS—(1J Complete claim. If
FRMS receives a properly certified debt
claim from another agency on a current
or separating Commission employee,
FRMS shall schedule the requested
deductions to begin prospectively at the
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next officially established pay interval.
Before the deductions are made, FRMS
shall provide the employee a copy of the
debt claim form along with notice of th*
amount of the deductions, and of the
date deductions will commence if
different from that stated in the deb
claim.

(2) Incomplete claim. If FRMS
receives an improperly completed debt
claim from another agency, FRMS shall
return the request with a notice that
procedures under 5 U.S.C. 5514 and 5
CFR Part 550, Subpart K must be
followed and a properly certified debt
claim received before action will be
taken to collect the debt from the
employee's pay.

(3) Claims disputes. The commission
is not required or authorized to review
the merits of the requesting agency’s
determination with respect to the
amount or validity of the debt as stated
in the debt claim.

§1600.735-519 Satary offset request by
the Commission to another agency.

(a) Statutory limitation. Salary offset
requests by the Commission to other
agencies shall only be made within 10
years after the involved debt accrues,
unless the right to collect the involved
debt was unknown and could not
reasonably have been known by the
Commission employee responsible for
the discovery and collection of the
involved debt

(b) Who may make a requestfor
salary offset to another agency. Unless
otherwise specifically provided, salary
offset requests to other agencies to
collect debts due to the Commission
shall only be made by the Director of
FRMS.

(c) Form ofrequest (1) FRMS shall
make an offset request to another
agency by presenting it with a
completed and certified debt claim.

(2) FRMS shall certify in writing that
the employee owes the debt, the amount
and basis of the debt, the date on which
payment(s) is/are due, the date the
Government’s right to collect the debt
first accrued, and that the Commission’s
salary offset regulations have been
approved by OPM and published in the
Federal Register.

(3) Where the collection must be made
in installments, FRMS shall advise the
involved agency of the number of
installments to be collected, the amount
of each installment, and the
commencing date of the first installment.

(4) Where the involved employee does
not agree or consent to the offset, FRMS
shall advise the other agency of this in
writing and also indicate the action(s)
taken by the Commission under its



Federal Register / VoL 56, No. 122 / Tuesday, June 25, 1991 / Rules and Regulations

m

offset regulations and the date(s) the
action(s) wa8/were taken.

(5)  Where the employee agrees or
consents to the offset, FRMS shall
attach to the debt claim the employee’s
written agreement or consent.

(d)  Submitting the Requestfor
Offset—(1) Currentemployees ofother
agencies. FRMS shall submit a certified
debt claim, agreement, or other
instruction on the payment schedule to
the employee’s current employing
agency.

(20  Separating employees ofother
agencies. If the employee is in the
process of separating, FRMS shall
submit a certified debt claim to the
employee’s employing agency for
collection as provided in 5 CFR
550.1104(1).

[FR Doc. 91-14923 Filed 6-24-91 8:45 am]
BILLING CODE 6570-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 240
[DoD Instruction 1342.18]

Criteria and Procedures for Providing
Assistance to Local Educational
Agencies

agency: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This rule implements the DoD
Appropriations Act, 1991, title Il (Pub. L.
101-511,104 Stat. 1860). The rule is
necessary to establish criteria for the
Secretary of Defense to provide
financial assistance to local educational
agencies that are heavily impacted by
the military presence. The FY 91 DoD
Appropriations Act provides $10 million
for this purpose.

EFFECTIVE date:June 3,1991.

FOR FURTHER INFORMATION CONTACT:
Dr. Hector O. Nevarez or Mr. John B.
g?&ver, telephone (703) 325-8162 or 325-

SUPPLEMENTARY INFORMATION:
Background

On Tuesday, March 26,1991, the
Office of the Secretary of Defense
published a proposed rule (32 CFR part
240) that implements the DoD
Appropriations Act, 1991, title Il (Pub. L.
101-511,104 Stat. 1860). The rule
establishes criteria for the Secretary of
Defense to provide financial assistance
to local educational agencies (LEAS)
that are heavily impacted by the
military presence. Today'’s final action
does not differ from that proposed on

March 26,1991, except that the
application period has been extended.
Applications for financial assistance
must be received no later than June 30,
1991.

Comments

Three comments were received from
the public on the proposed rule.

1. Comment: Military sections 3(b)
students should be included in
calculating the payment under the
proposed rule.

Reply: While payment is based on the
average daily attendance (ADA) of
military section 3(a) students only, the
ADA of military section 3(b) students is
considered in establishing basic
eligibility.

2. Comment: The criteria for providing
assistance in the proposed rule does not
adequately address the true financial
need of a LEA.

Reply: The funding formula addresses
severity of need by comparing the LEA’s
average per-pupil expenditures (PPE)
against the average PPE in the State. A
preliminary review of data indicates
that LEAs whose average PPE is less
than the average PPE in the State can
expect per-pupil payments that are
approximately three times greater than
LEAs whose average PPE is equal to or
greater than the average PPE in the
State.

3. Comment: The commentor
stipulates that unique variables affect
each LEA’s average PPE and for this
reason funds should be allocated to all
eligible LEAs equally, regardless of the
LEA’s average PPE compared to the
average PPE for the State.

Reply: While there may be unique
variables that affect a LEA’s average
PPE, average PPE is a significant
determinate of comparability. Moreover,
this comparison provides for
differentiated payments that addresses
the need of the LEA.

List of Subjects in 32 CFR Part 240

Elementary and secondary education,
Federally affected areas, Grant
programs—education.

Accordingly, title 32, chapter |,
subchapter M is amended to add part
240 to read as follows:

PART 240—CRITERIA AND
PROCEDURES FOR PROVIDING
ASSISTANCE TO LOCAL
EDUCATIONAL AGENCIES

Sec.

240.1
240.2
240.3
240.4
240.5

Purpose.

Applicability and scope.
Policy.

Definitions.
Responsibilities.
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Sec.
240.6 Procedures.

Appendix A to Part 246—Sample Letter of
Application for Financial Assistance

Authority: Department of Defense
Appropriations Act, 1991, Title Il (Pub. L. 101-
511,104 Stat. 1860); 10 U.S.C. 113(d).

§240.1 Purpose.

This part establishes policy, assigns
responsibilities, and prescribes
procedures under Title Il of Pub. L. 101-
511 for the Department of Defense to
provide financial assistance to the LEAs
that are heavily impacted by the
military presence.

§240.2 Applicability and scope.

This part applies to:

(a) The Office of the Secretary o!
Defense (OSD).

(b) The schools operated by the LEAs
providing free public education to
dependent children of Armed Forces
members or DoD civilian personnel who
reside on Federal property.

§240.3 Definitions.

(a) Applicant. Any LEA whose ADA
military section 3(a) and section 3(b)
students equals at least 35 percent of its
total ADA and that submits a letter of
application to the Department of
Defense; files an application for
financial assistance; has received, or
shall receive funds under section 3 of
the Impact Aid Program; and submits
documents and forms required by
Section 240.4(c)(5) (i) through (iii) of this
part.

(b) Current expenditures.
Expenditures for free public education,
including expenditures for
administration, instruction, attendance
and health services, public
transportation services, operation and
maintenance of plant, fixed charges, and
net expenditures to cover deficits for
food services and student body
activities, but not including expenditures
for community services, capital outlay,
debt service, or any expenditures made
from funds under Public Law No. 89-10,
title I. See the amended definition of
“current expenditures” in Public Law
No. 100-297 (1988).

(c) DoD Contribution. The amount of
financial assistance an applicant shall
receive under Public Law No. 101-511,
title 1I.

(d) Federalproperty. Real property
that because of Federal law, agreement,
or policy is exempt from taxation by a
State or political subdivision of a State
and that the United States owns in fee
simple or leases from another party.

(e) Local Education Agency (LEA). A
public organization (usually a school
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district) that has the authority to operate
public schools within the limits of die
applicable State law.

(f) Military personnel. A person who
is an Armed Forces member serving on
active duty.

(9) Military 3(a) student. A child who
attends the school(s) of a LEA that
provides free public education and who,
while attending such school(s) of the
LEA, resides on Federal property and
has a parent who is on active duty in the
Armed Forces (as defined in section 101
of 10 U.S.C.).

(h) Military 3(b) student. A child who
attends the schools ofa LEA that
provides a free public education and
who, while attending such school(s), has
a parent who is on active duty in the
Armed Forces (as defined in 10 U.S.C.
101) but does not reside on Federal
property.

(i) Parent. The lawful father or mother
of a person.

(j) Per-PupilExpenditure (PPE). The
average current expenditure for an
individual student.

§240.4 Policy.

It is DoD policy that:

(a) During fiscal year (FY) 1991, the
Department of Defense shall obligate 10
million dollars to assist the LEAs that
meet criteria in paragraph (c) of this
section. Of this 10 million dollars:

(1) Eight hundred and eighty-six
thousand dollars shall be provided to
the Killen, Texas, Independent School
District.

(2) One hundred and sixty-seven
thousand dollars shall be provided to
the Copperas Cove, Texas, Independent
School District

(3) The remaining 8,947,000 dollars
shall be used only to assist the eligible
LEASs operating schools that provide free
public education to dependent children
of Armed Forces members of DoD
civilian personnel who:

(i) While attending those schools,
reside on Federal property.

(ii) Without such additional
assistance, are unaoie to provide a level
of education for such dependents equal
to the comparable level of education
provided in the State where such
dependents reside.

(b) The OSD shall consult with the
Office of the Secretary of Education
before providing financial assistance to
the LEAs.

(c) To be eligible for financial
assistance:

(1)  The LEA must be unable, without
such additional assistance, to provide a
level of education for such students
equal to the comparable level of
education provided in the State where

such students reside (as determined by
comparable student data).

(2) The LEA has in school year (SY)
1990-1991 an average daily attendance
(ADA) of military section 3(a) or 3(b)
students (see § 240.3 (g) and (h)) or a
combination of military section 3(a) and
3(b) students that is not less than 35
percent of the LEA’s total ADA. At least
two students attending the LEA must be
the dependents of Armed Forces
members or of DoD civilian personnel.
(For the purposes of this section, the
Department of Defense shall rely on
ADA data from the U.S. Department of
Education (DoED)).

(3) For the prior and current FYs, the
LEA has applied for and received, or
shall receive, financial assistance from
all regular Federal and State educational
aid programs available to it, including
the Impact Aid Program (Pub. L. No. 81-
874, Section 3).

(4) The eligibility of the LEA under
State law for State aid for free public
education, and the amount of that aid, is
no different than the eligibility and
amounts received by the LEAs without
military dependent students.

(5) The LEA files the following with
the Assistant Secretary of Defense
(Force Management and Personnel (ASD
(FM&P)):

(i) A letter of application (see
appendix A to this part).

(ii) One original and two copies of
Table 8-3 and Table 9, which are
published by the DoED, from the
following forms:

(A) ED Form 4019 (Revised 8/90 Page
8) , “Fiscal Report For Sections 2,
3(d)(2)(B), and 3(d)(3)(B)(ii) Payment
Purposes.”

(B) ED Form 4019 (Revised 8/90 Page
9) , “Financial Burden and Effort Data.”

(iii) A copy of an independently
audited financial report of the applicant
LEA for the second preceding FY.

(d) The eligible LEAs shall receive
financial assistance only for those
students who are dependent children of
military personnel residing on Federal
property while attending a school of the
applicant LEA.

(e) Applications for financial
assistance, under paragraphs (a)(1)
through (a)(3)(iii) of this section must be
received no later than June 30,1991.

(f) The amount of assistance (the DoD
contribution) for the eligible LEAs may
not exceed the amount derived from the
following formula:

(1) Of the 10 million dollars available:

(i) Eight hundred and eighty-six
thousand dollars shall be provided to
the Killeen, Texas, Independent School
District.

(ii) One hundred and sixty-seven
thousand dollars will be provided to the
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Copperas Cove, Texas, Independent
School District.

(iii) Of the 8,947,000 dollars remaining:

(A) Amounts of 6,531,310 dollars shall
be obligated to those eligible LEAs,
whose per-pupil expenditure (PPE) for
the second preceding FY was less than
the average PPE in the State for the
second preceding FY.

(B) Amounts of 2,415,690 dollars shall
be obligated to those eligible LEAs,
whose PPE for the second preceding FY
was equal to, or greater than, the
average PPE in the State for the second
preceding FY. (For the purposes of this
section, the Department of Defense will
rely on PPE data from the DoED.)

(2) For those eligible LEAS, whose
average PPE for the second preceding
FY was less than the average PPE in the
State for the second preceding FY, the
LEA shall receive an amount, as follows:

(i) Equal to the LEA’s military section
3(a) ADA for SY 1990-1991.

(if) Multiplied by the quotient of the
funds available to those LEAs, whose
PPE for the second preceding FY was
less than the average PPE in the State
for the second preceding FY (6,531,310
dollars).

(iii) Divided by the sum of the ADAs
for SY 1990-1991 of military section 3(a)
students of those same eligible LEAs.

(3) For those eligible LEAs, whose
average PPE for the second preceding
FY was equal to, or greater than the
average PPE in the State for the second
preceding FY, the LEA shall receive an
amount, as follows:

(i) Equal to the LEA’s military section
3(a) ADA for SY 1990-1991.

(if) Multiplied by the quotient of the
funds available to those LEAS, whose
PPE for the second preceding FY was
equal to, or greater than, the average
PPE in the State for the second
preceding FY (2,415,690 dollars).

(iii) Divided by the sum of the ADAs
for SY 1990-1991 of military section 3(a)
students of those same eligible LEAs.

(4) The Bum of the ADAs for SY 1990-
1991 for the military section 3(a)
students in Killeen, Texas, Independent
School District, and the Copperas,
Texas, Independent School District,
shall:

(i) Be deducted from the sum of the
ADAs for SY 1990-1991 for the military
section 3(a) students of all the eligible
LEAs.

(ii) Not be used in calculating the DoD
contribution.

(5) The LEAs that have been identified
in Public Law No. 101-511, title Il, shall
receive the specified amount, but shall
not be eligible for additional funding
under paragraphs (f)(1)(i) through (iii) of
this section.
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6) The ASD (FM&P) shall calculate
the proposed contribution.

(@  The contribution may be used for
all students in the LEA, at the discretion
of the appropriate officials in the LEA.

§240.5 Responsibilities.

(@) The Assistant Secretary of
Defense (Force management and
Personnel) shall:

(1) Ensure the implementation of those
policies and procedures.

(2) Provide assistance, as required, to
the potentially eligible LEAs to meet the
requirements in § 240.4(c)(5)(i) through
(iii) of this part.

(b) The General Counsel ofthe
Department ofDefense shall provide
legal advice for the implementation of
this part.

§240.6 Procedures.

(a) An applicant requesting assistance
under those criteria for FY 1991 in
§ 240.4(c) (1) through (4) of this part,
shall submit the following:

(1) A letter of application (see sample
in appendix A to this part).

(2) One original and two copies of
Table 8-3 and Table 9, which are
published by the DoED, from the
following forms:

(i) ED Form 4019 (Revised 8/90 Page
8) , “Fiscal Report For Sections 2,
3(d)(2)(B), and 3(d)(3)(B)(ii) Payment
Purposes.”

(ii) ED Form 4019 (Revised 8/90 Page
9) , “Financial Burden and Effort Data.”

(3) A copy of an independently
audited financial report of the applicant
LEA for the second preceding FY,
requesting a contribution and ensuring
the ADS(FM&P) that the LEA has
applied for, has received, or shall
receive all financial assistance from
other sources for which it is qualified.

(4) The letter of application to the
following address:

Assistant Secretary of Defense (Force
Management and Personnel)
Washington, DC 20301-4000.

(b) The applicant shall file a copy of
the letter of application for financial
assistance and required supportive
information with the State educational
agency (SEA). The SEA may submit
comments on the LEA’s application to
the Department of Defense (at the
address in § 240.6(a) of this part), by
July 15,1991. Such comments shall be
considered, when applications are
reviewed by the OSD.

(c) The application and all required
supporting information must reach the
ASD(FM&P) no ater than June 30,1991.

Appendix A to Part 240—Sample Letter
of Application for Financial Assistance

Assistant Secretary of Defense (Force
Management Personnel), Washington,
DC 20301-4000

Dear Mr. Assistant Secretary:

Pursuant to title 1l of Public Law 101-511,
“Department of Defense Appropriations Act,”
November 5,1991, the (name of the local
educational agencies (LEA)) requests
financial assistance for the LEA for school
year 1990-1991.

We certify that the LEA has applied for
financial assistance from all sources,
including the State of (name). We understand
that funds available for that purpose shall be
paid on a per-pupil basis for military section
3(a) students only. Enclosed find an original,
and two copies, of Tables 8-3 and 9 from the
“Application For School Assistance in
Federally Affected Areas,” published by the
U.S. Department of Education, and a copy of
our independent audit “(title)” prepared by
(name of firm or agency). We have submitted
a complete and timely application for section
3 impact aid assistance to the Secretary of
Education. A copy of this letter, with the
above supporting information, is being
submitted to the State educational agency.

Sincerely,
(Authorized LEA Official)

Dated: June 19,1991.

L.M. Bynum,

Alternate OSD FederalRegister Liaison
Officer, Department ofDefense.

[FR Doc. 91-15047 Filed 6-24-91; 8:45 am]
BILLING CODE 3610-01-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3

Section 306 and Old-Law Pension
Protection

agency: Department of Veterans
Affairs.
action: Technical amendment.

summary: The Department of Veterans
Affairs (VA) has amended its
adjudication regulations on section 306
and old-law pension protection. The
intended effect of the change is to
correct cross-references in those
regulations.

EFFECTIVE DATE: June 25,1991.

FOR FURTHER INFORMATION CONTACT:
John Bisset, Jr., Consultant, Regulations
Staff, Compensation and Pension
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 233-3005.
SUPPLEMENTARY INFORMATION: In the
Federal Register of September 16,1987
(52 FR 34906-10), VA published an
amendment to 38 CFR 3.26 which dealt
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with section 306 and old-law pension
annual income computations. That
rulemaking, however, failed to amend
the cross-reference to § 3.26 in 38 CFR
3.960 concerning section 306 and old-law
pension protection. This oversight has
now been corrected.

VA is amending the provisions of 38
CFR 3.960(b)(5) and (c) in order to
correct the cross-references to 38 CFR
3.26. Because this amendment does not
constitute a substantive change,
publication as a proposal for public
comment is unnecessary. For these
reasons, this amendment is effective on
June 25,1991.

Since a notice of proposed rulemaking
is unnecessary and will not be
published, this amendment is not a
"rule” as defined in and made subject to
the Regulatory Flexibility Act (RFA), 5
U.S.C. 601(2). In any case, this
regulatory amendment will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the RFA, 5 U.S.C.
601-612. This amendment will not
directly affect any small entity.

In accordance with Executive Order
12291, Federal Regulation, the Secretary
has determined that this regulatory
amendment is non-major for the
following reasons:

(1) It will not have an annual effect on
the economy of $100 million or more.

(2) It will not cause a major increase
in costs or prices.

(3) It will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with Foreign-
based enterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance program numbers are 64.104 and
64.105.

List of Subjects in 38 CFR Part 3

Administrative practices and
procedure, Claims, Handicapped Health
care, Pensions, Veterans.

Approved: May 31,1991.

Edward J. Derwinski,
Secretary of Veterans Affairs.
For the reasons set out in the

preamble, 38 CFR part 3, subpart A is
amended as set forth below:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A, continues to read as follows:
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Authority: 72 Stat. 1114; 38 U.S.C. 210,
unless otherwise noted.

§3.960 [Amended]

2. In 8§ 3.960(b)(5), remove the words
“8§ 3.26(b)” and add, in their place, the
words “8§ 3.26(c)”.

3. In § 3.960(c), remove the words
“§3.26(a) (1) or (2) or (b)(1)” and add, in
their place, the words ”’§ 3.26(a), (b), or
(c)”.

[FR Doc. 91-15021 Filed 8-24-91; 8:45 am]
BILLING CODE S320-01-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 301-4
[FTR Arndt. 18]
RIN 3090-AD87

Federal Travel Regulation; Automobile
Mileage Reimbursement

agency: Federal Supply Service, GSA.
ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Travel Regulation (FTR) to
increase the mileage reimbursement rate
from 24 cents to 25 cents per mile for use
of privately owned automobiles when
authorized as advantageous to the
Government. This FTR amendment
reflects the results of the General
Services Administration’s (GSA’s)
report to Congress on the investigation
of the cost of operating privately owned
vehicles.

EFFECTIVE DATE: This final rule is
effective June 30,1991 and applies for
travel performed on or after June 30,
1991.

FOR FURTHER INFORMATION CONTACT:
Paul Thompson, Travel Management
Division (FBT), Washington, DC 20406,
telephone FTS 557-1264 or commercial
(703) 557-1264.

SUPPLEMENTARY INFORMATION: The law
(5 U.S.C. 5707(b)(2)) authorizes the
Administrator of General Services to
issue regulations prescribing, within
statutory limits, mileage allowance
rates. GSA is required by law to
periodically investigate the cost of
operating privately owned vehicles
(motorcycles, automobiles, and
airplanes) to employees while on official
travel and report the results of the
investigations to the Congress. GSA
reported the results of the December
1989 investigation and indicated that the
governing regulation would be revised
to incerase the mileage allowance for
use of privately owned automobiles
from 24 cents to 25 cents per mile, the
current statutory maximum allowance.

The rates per mile now in effect for the
use of motorcycles and airplanes, 20
cents and 45 cents, respectively, are at
the statutory maximum levels.

GSA has determined that this rule is
not a major rule for the purposes of
Executive Order 12291 of February 17,
1981, because it is not likely to result in
an annual effect on the economy of $100
million or more, a major increase in
costs to consumers or others, or
significant adverse effects. GSA has
based all administrative decisions
underlying this rule on adequate
information concerning the need for, and
consequences of, this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits; and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 301-4

Government employees, Travel, Travel
allowances, Travel and transportation
expenses.

For the reasons set out in the
preamble, 41 CFR part 301-4 is amended
as follows:

PART 301-4—REIMBURSEMENT FOR
USE OF PRIVATELY OWNED
CONVEYANCES

1. The authority citation for part 301-4
continues to read as follows:

Authority: 5 U.S.C. 5701-5709; E .0 . 11609,
July 22,1971 (36 FR 13747).

2. Section 301-4.2 is amended by
revising paragraphs (a)(2), (d)(1), and
(d)(2) to read as follows:

§301-4.2 When use of a privately owned
conveyance la advantageous to the
Government

(a) * % %

2 For use of a privately owned
gutor*nobi*le: 25 cen*ts per mile.

(d) * k %

@ Round trip instead oftaxicab to
carrier terminals. Instead of using a
taxicab under § 301-2.3(c), payment on a
mileage basis at the rate of 25 cents per
mile and other allowable costs as set
forth in § 301-4.1(c) shall be allowed for
the round-trip mileage of a privately
owned automobile used by an employee
going from either the employee’s home
or place of business to a terminal or
from a terminal to either the employee’s
home or place of business. However, the
amount of reimbursement for the round
trip shall not in either instance exceed
the taxicab fare, including tip, allowable
under § 301-2.3(c) for a one-way trip
between the applicable points.
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@) Round trip instead of taxicab
between residence and office on day of
travel. Instead of using a taxicab under
§ 301-2.3(d) (in connection with official
travel requiring at least one night’s
lodging), payment on a mileage basis at
the rate of 25 cents per mile and other
allowable costs as set forth in § 301-
4.1(c) shall be allowed for round-trip
mileage of a privately owned
automobile used by an employee going
from the employee’s residence to the
employee’s place of business or
returning from place of business to
residence on a day travel is performed.
However, the amount of reimbursement
for the round trip shall not exceed the
taxicab fare, including tip, allowable
under § 301-2.3(d) for a one-way trip
Qetw*een ihe plointi involved.

Dated: May 23,1991.
Richard G. Austin,
Administrator o fGeneral Services.
[FR Doc. 91-14990 Filed 6-24-91; 8:45 am]
BILUNG CODE 6820-24-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket Nos. 90-570 and 83-670; DA
91-686}

Broadcast and Cable Services;
Children’s Television Programming

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Commission, in its
synopsis of the Report and Order in MM
Docket Nos. 90-570 and 83-670 (FR Doc.
No. 91-9736, 56 FR 19611, April 29,1991)
concerning children’s television
programming, inadvertently assigned
erroneous section numbers to two new
sections adopted in that decision. Those
sections, 47 CFR 73.660 and 73.661 are
now correctly designated as 47 CFR
73.670 and 73.671. Consequently, the
reference to 47 CFR 73.660 found in the
last sentence of § 73.3526(a)(8)(ii), also
added in the Report and Order, is
changed to 47 CFR 73.670.

FOR FURTHER INFORMATION CONTACT:

Rita McDonald, Mass Media Bureau,
Policy and Rules Division (202) 632-5414.

SUPPLEMENTARY INFORMATION:
Erratum

In the Matter of Policies and Rules
Concerning Children’s Television
Programming; Revision of Programming and
Commercialization Policies, Ascertainment
Requirements, and Program Log
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Requirements for Commercial Television
Stations

Released: )une 14,1991.

The Report and Order in this
proceeding (6 FCC Red 2111,1991}
added two new rule sections to 47 CFR
part 73, designated as §§ 73.660 and
73.661. These new sections should have
been designated as 47 CFR 73.670 and
73.671 and are now corrected
accordingly. Consequently, the reference
to § 73.660 in the last sentence of 47 CFR
73.3526(a)(8)(ii), also added in the
Report and Order, is changed to 47 CFR
73.670.

Further information on this revision
may be obtained by contacting Rita
McDonald, Mass Media Bureau, at (202)
632-5414.

Federal Communications Commission.
Roy J. Stewart,

Chief Mass Media Bureau.

[FR Doc. 91-14984 Filed 6-24-91; 8:45 am]
BIUINQ CODE 8712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

RIN 1018-AB66

Endangered and Threatened Wildlife
and Plants; Emergency Rule to List the
Mitchell’s Satyr as Endangered

agency: Fish and Wildlife Service,
Interior.

action: Emergency rule.

summary: The U.S. Fish and Wildlife
Service (Service) exercises its
emergency authority to determine the
Mitchell’s satyr (Neonympha mitchellii
mitchellii) to be an endangered species
pursuant to the Endangered Species Act
of 1973 (Act), as amended. Recent heavy
collecting pressure on this butterfly has
resulted in the loss of several
populations, and collection is believed
to imminently threaten the survival of
several more populations. Due to the
need to immediately decrease collection
of the species by affording it the
protection of the Act, the Service finds
that good cause exists to make this
emergency rule effective upon
publication. The emergency rule will
implement Federal protection for 240
days.

A proposed rule to list the Mitchell’s
satyr as endangered will be published
within 90 days. The proposed rule will
provide for public comment and
hearings (if requested).
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EFFECTIVE DATE: This emergency
determination is effective on June 25,
1991 and expires on February 20,1992,
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Twin Cities Regional Office,
U.S. Fish and Wildlife Service, Division
of Endangered Species, Federal Building,
Fort Snelling, Twin Cities, Minnesota
55111.

FOR FURTHER INFORMATION CONTACT:
William F. Harrison, Acting Chief,
Division of Endangered Species, at the
above address (telephone 612/725-3276
or FTS 725-3276).

SUPPLEMENTARY INFORMATION:

Background

N. m. mitchellii is the nominate
subspecies of one of two North
American species of Neonympha. It was
described by French in 1889 from a
series of ten specimens collected by J.N.
Mitchell in Cass County, Michigan
(French 1889). It is a member of the
family Nymphalidae (over 6,400 species
worldwide), subfamily Satyrinae
(estimated 2,400 species).

(The Act defines “species” to include
“any subspecies of fish or wildlife or
plants, and any distinct population
segment of any species of vertebrate
fish or wildlife * * ** (§ 4.(15)).
Therefore, although taxonomically
recognized as a subspecies, N. m.
mitchellii will be referred to as a
“species” throughout the remainder of
this emergency rule.)

Mitchell’s satyr is a medium sized (38-
44 millimeter wingspan) butterfly with
an overall rich brown coloration. A
distinctive series of submarginal yellow-
ringed black circular eyespots (ocelli)
with silvery centers are found on the
lower surfaces of both pairs of wings.
The number of the eyespots on the
forewing varies between the sexes. The
eyespots are accented by two orange
bands along the posterior wing edges, as
well as two fainter orange bands across
the central portion of each wing. It is
distinguished from its North American
congener N. areolata by the latter's
well-marked ocelli on the upper wing
surfaces, as well as the lighter
coloration, and stronger flight of N.
areolata (French 1889; McAlpine et al
1960; Wilsmann and Schweitzer 1991).

N. m. mitchellii is one of the most
geographically restricted butterflies in
North America. Historical records exist
for approximately 30 locations in four
States, ranging from southern Michigan
and adjacent counties of northeastern
Indiana into Ohio, with several disjunct
populations in New Jersey. The species
has been documented from a total of 17
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counties (Badger 1958; Martin 1987,
Pallister 1927; Rutkowski 1968; Shuey et
al 1987b; Wilsmann and Schweitzer
1991).

A second Neonympha mitchellii
subspecies was discovered at Ft. Bragg,
North Carolina in 1983 (Parshall and
Krai 1989). This subspecies, N. m.
francisci, is believed to have been
collected to extinction since that time.
Although additional suitable habitat
probably exists on, and adjacent to FL
Bragg, no additional populations have
been discovered (Schweitzer 1989). This
emergency listing action does not
include N. m. francisci.

Although the species has been
reported from Maryland, the lack of
suitable habitat makes it more likely
those 1940’s specimens were
misidentified members of a Neonympha
areolatus subspecies. Apparently
suitable habitat exists in New York,
Connecticut, Massachusetts, and
Pennsylvania. However, searches in
these States have failed to locate any N.
m. mitchellii populations (Schweitzer
1989; Wilsmann and Schweitzer 1991).

The habitat occupied by the species
consist solely of wetlands known as
fens. This is an uncommon habitat type
that is characterized by calcareous soils
which are fed by carbonate-rich water
from seeps and springs. Fens are
frequently components of larger wetland
complexes. Due to the superficial
resemblance of fens and bogs, the
habitat of Mitchell’s satyr has
sometimes been erroneously described
in the early literature as acid bogs
(McAlpine et al 1960; Shuey et al 19874,
Wilsmann and Schweitzer 1991).

From 1985 through 1990 intensive
searches were made of over 100 sites
having suitable habitat for the species
throughout its range. The sites visited
were either known historical locations
for the species, or were chosen because
of the presence of a fen. All historical
locations were checked if they could be
relocated and the fen habitat still
existed. Survey results indicated the
species still occurred at only 15 sites,
two of which were not historically
known. Therefore, the species has
disappeared from approximately one-
half of its historical locations. No extant
populations have been found in Ohio,
and the sole extant 1985 populations in
New Jersey is believed to have been
extirpated by collectors subsequent to
the survey. Thus, the species is currently
believed to exist only in nine counties in
Indiana and Michigan. Due to the extent
of these and other recent surveys it is
unlikely that many additional sites will
be found where Mitchell's satyr
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continues to survive (Wilsmann and
Schweitzer 1991).

A letter from Charles L. Remington,
dated November 19,1974, requested the
Service work on protecting Mitchell’s
satyr (letter from Charles L Remington
to Dr. Paul A. Opler, U.S. Fish and
Wildlife Service, dated November 19,
1974). That letter was treated as a
petition to list the species as threatened
or endangered. The Service
subsequently found (49 FR 2485, January
20,1984) that insufficient data was
available to support listing at that time.
The Service’s May, 1984, Animal Notice
of Review (49 FR 21664-21675) listed
Neonympha mitchellii as a category 3C
species, indicating the at that time
species was believed to be too abundant
for consideration for addition to the
endangered and threatened species lists.
In a subsequent January 6,1989, Animal
Notice of Review (54 FR 554-579) the
species was upgraded to a category 2
candidate for listing, indicating renewed
concern for the species’ welfare, and
encouraging further studies into the
status of the species. The most recent
status survey (Wilsmann and
Schweitzer 1991) indicates that the
species should be listed as endangered
due to over-collection. The Service
analyzed the status survey and
determined that the species should be
listed as endangered due to over-
collection.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the Mitchell’s satyr [N. m.
mitchellii) are as follows:

A. The present or threatened
destruction, modification, or curtailment
ofits habitat orrange. Fen habitat is
being destroyed and degraded by human
activities and by natural succession.
Human induced loss of historical sites
has been documented in at least three
cases. One Michigan site has been
destroyed by urban development. Sites
in Michigan and Ohio have been lost by
conversion to agriculture. Another
extant population in Michigan has had a
portion of its habitat destroyed by hog
farming activities and all terrain vehicle
use. These activities constitute ongoing
threats to other sites with extant
populations of N. m. mitchellii (Shuey,

et al 1987; Schweitzer 1989; Martin 1987;
Wilsmann and Schweitzer 1991).

One Michigan site is bisected by a
highway which is scheduled for
realignment. Mitchell’s satyr habitat is
likely to be destroyed or degraded by
the project. Discussions are underway to
have the plans modified to diminish the
adverse impact on the species.

Although natural succession in fens is
incompletely understood, it appears that
adjacent human activities can speed
succession and subsequent loss of
Mitchell’s satyr habitat. For example,
nearby drainage ditches may alter the
hydrologic regime in the fen, resulting in
lowered water levels, more xeric soil
conditions, and increased invasion of
brush and trees into the fen. There is
evidence that this is occurring at one
Michigan site (Wilsmann, Michigan
Natural Features Inventory, 1990, pers.
comm.).

B. Overutilization for commercial,
recreational, scientific, oreducational
purposes. Mitchell’s satyr has long been
considered a prize by butterfly
collectors, and there is evidence that
collection of the species continues
despite its endangered or threatened
classifications under Michigan, Indiana,
and New Jersey rare species laws.
Subsequent to the 1985 survey of New
Jersey fens it is believed that the State's
last remaining N. m. mitchellii
population was eliminated by collectors.
A collector's glassine envelope was
found at the site during one survey.
Another New Jersey N. m. mitchellii
site, well known to butterfly collectors,
was extirpated in the 1970’s by over-
collection. The other subspecies of
Mitchell’s satyr, Neonympha mitchellii
francisci, is believed to have been
collected to extinction. (Wilsmann and
Schweitzer 1991; Breden, New Jersey
Natural Heritage Program, 1991, pers.
comm.; Schweitzer, The Nature
Conservancy, 1991, pers. comm.).

Well-worn human paths have been
seen at the site of several extant
populations in Michigan during recent
surveys. These paths wind through N m.
mitchellii habitat in the manner that
would be expected of knowledgeable
collectors and are viewed as evidence
that collections are continuing, despite
the species being listed as endangered
and protected by State statute. At least
five Michigan sites are sufficiently well
known to collectors and/or have
sufficiently small Mitchell’s satyr
populations so as to be extremely
vulnerable to local extinction from over-
collection during a period of one to
several days (Wilsmann, 1991, pers.
comm.). All known N. m. mitchellii sites
are believed vulnerable to local
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extinction by overcollection
(Schweitzer, 1991, pers. comm.).

C. Disease orpredation. Little is
known about these factors, and there
are no indications that they might be
contributing to the decline of Mitchell’s
satyr.

D. The inadequacy ofexisting
regulatory mechanisms. Mitchell’s satyr
is currently listed under State statutes
as endangered in Indiana and New
Jersey, threatened in Michigan, and
extirpated in Ohio. The classification in
Michigan has been proposed to be
changed to endangered.

Either endangered or threatened
status in Michigan prohibits the
collection of the species without a
Michigan scientific collection permit.
However, the threat of State prosecution
has not ended collectors’ illegal
activities. Michigan Department of
Natural Resources officials believe the
threat of Federal prosecution will be a
more effective deterrent. (T. Weise,
Michigan Department of Natural
Resources, Endangered Species
Program, 1991, pers. comm.; Wilsmann,
1991, pers. comm.).

The Indiana endangered classification
provides official recognition of species
rarity, but the State’s endangered
species regulations do not prohibit
taking listed insects unless they are also
on the Federal endangered and
threatened species list. Thus, the
classification provides no legal deterrent
to continued collection. The ability to
legally collect the species in Indiana
renders those populations likely
subjects for heavy collecting pressure
and extirpation. (Bacone, Indiana
Natural Features Inventory, 1991, pers.
comm.).

New Jersey regulations provide total
protection for any Mitchell’s satyrs that
may be rediscovered within the State.
(Frier-Murza, New Jersey Endangered
Species Program, 1991, pers. comm.),
liie Ohio classification of extirpated
carries with it no legal protection.
However, if the species is rediscovered
in the State, an emergency order can be
invoked to list it as endangered and
grant full protection under State statutes
(Case, Ohio Department of Natural
Resources, Division of Wildlife, 1991,
pers. comm.).

E. Othernatural or manmade factors
affecting its continued existence.
Mitchell’s satyr has only a single flight
period annually, lasting perhaps a week
for an individual, and for about three
weeks for a population as a whole. It
exhibits relatively sedentary behavior
and slow, very low level flights. Due to
these characteristics the species seems
to have only limited ability to colonize
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new habitat patches, to recolonize
historical sites, or to provide significant
gene flow among extant populations.
Therefore, the isolation of small
populations has great potential for local
extinction if habitat degradation and/or
collection pressure are also occurring
(Wilsmann and Schweitzer 1991).

Reasons for Emergency Determination

In developing this rule the Service has
carefully assessed the best scientific
and commercial information available
regarding the past, present, and future
threats faced by this species. Based on
this evaluation, the preferred action is to
list Mitchell's satyr as endangered on an
emergency basis. The species has
experienced a severe decrease in the
number of extant populations over its
historical range, as well as probable
extirpation from two of the four States
with historical populations. Due to its
continuing appeal to a segment of
butterfly collectors, as well as its well
known and narrow habitat
requirements, approximately one-third
of the remaining populations are
extremely vulnerable to over-collection
and local extinction, and all populations
are believed susceptible to collection-
induced extirpation. The Service has
concluded that conducting the normal
listing process will delay protection of
the species until after the 1991 Mitchell’s
satyr flight period, thus subjecting the
species to an additional year of
excessive collecting pressure. The
resulting possible extirpations of one or
more populations might severely reduce
the probability of species survival.
Therefore the Service is making this
listing on an emergency basis to provide
maximum protection to all known
populations during the 1991 Mitchell’s
satyr flight period.

Critical Habitat

Section 4(a)(3) of the Act requires, to
the maximum extent prudent and
determinable, that the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. At this time the Service
has made a preliminary finding that
designation of critical habitat is not
presently prudent for this species. As
discussed under Factor B in the
Summary of Factors Affecting the
Species, N. m. mitchellii is primarily
threatened by collecting pressure.
Publication of critical habitat
descriptions and maps would make
Mitchell’s satyr more vulnerable to
collection, and increase enforcement
problems, and the likelihood of
extinction. Protection of this species’
habitat will be addressed through the
recovery process and through the
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section 7 jeopardy standard. Comments
regarding the designation of critical
habitat will be accepted and reviewed
during the comment period established
by the proposed rule which will be
published within 90 days.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. The protection required of
Federal agencies and the prohibitions
against taking and harm are discussed,
in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species
or to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

The Act and implementing regulations
found at 50 CFR 17.21 set forth a series
of general prohibitions and exceptions
that apply to all endangered wildlife.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take
(includes harass, harm, pursue, hunt,
shoot, wound, Kill, trap, or collect; or to
attempt any of these), import or export,
ship in interstate commerce in the
course of a commercial activity, or sell
or offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State conservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving

28827

endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the
propagation of survival of the species,
and/or for incidental take in connection
with otherwise lawful activities.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register on
October 25,1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation
PART 17—{AMENDED]

Accordingly, until February 20,1992,
part 17, subchapter B of chapter |, title

Species Vertebrate
population
Historic range where
Common name Scientific name endangered or
threatened
Insects
* e * «
Satyr, Mitchell's........ R Neonymphg mrtchellii mitcbellii..eU.S.A. (IN, MI, NJ, %H)« ....... NA""""""é .........

Dated: June 19,1991.
Bruce Blanchard,
Deputy Director, Fish and Wildlife Service.
[FR Doc. 91-15024 Filed 0-20-91; 2:37pm]
BILUNQ CODE 4310-55-M
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50 of the Code of Federal Regulations, is

amended as set forth below:
1. The authority citation for part 17
continues to read as follows:
Authority: 10 U.S.C. 1301-1407; 10 U.S.C.

1531-1544; 10 U.S.C. 4201-4245; Pub. L. 99-
025,100 Stat. 3500; unless otherwise noted.

2. Amend § 17.11(h) by adding the
following, in alphabetical order under

/ Rules and Regulations

"Insects” to the List of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.

* * A * *
W L
Status When Critical Special
wstea habitat rules
E o NA NA



Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Standards;
Petroleum Refining Industry

AGENCY: Small Business Administration.
ACTION: Notice of extension of comment
period.

SUMMARY: On May 3,1991 (56 FR 20382),
the Small Business Administration
(SBA) published a proposed rule to
simplify the size standard for petroleum
refining. Under the proposed rule, if
adopted as final, SBA would eliminate
the 50,000 barrel per day (BPD) capacity
limit as a component of the size
standard for petroleum refining. The
current requirement that a small
petroleum refiner, including all affiliates,
have no more than 1,500 employees
would remain. The reduction of the
standard to a single size criteria is
consistent with the single-size criteria
used for all other industries. This notice
extends the period to submit comments
on the proposed rule.

dates: Written comments on the
proposed rule must be received on or
before July 3,1991.

addresses: Written comments should
be submitted to Gary M. Jackson,
Director, Size Standards Staff, U.S.
Small Business Administration, 409 3rd
Street, NW,, 5th Floor, Washington, DC
20416.

for further information contact:
Norman S. Salenger, Economist, Size
Standards Staff, (202) 205-6618.

supplementary information: In 1955,
SBA first established the size standard
for the Petroleum Refining Industry,
Standard Industrial Classification (SIC)
code 2911, at 1,000 employees with
refining capacity not to exceed 30,000
barrels per day (BPD). At that time,
small refiners produced 7.8 percent of
the refining industry's output. By 1975,
however, the small refiners' share of
output had declined to 5.1 percent. To
restore the small business share of
output both components of the size

standard were raised, to 1,500
employees and 50,000 BPD. SBA’s
analysis of industry factors and trends
now indicates a further adjustment of
the size standard is warranted to
maintain the small business share of
output. The proposed rule and a
discussion of the industry analysis
supporting an adjustment of the size
standard appear at 56 FR 20382.

This notice will extend the comment
period in order to allow the public
sufficient time to fully address the
appropriateness of the proposed rule
and its impact on the industry and on
small refiners. Given the level of interest
that has been expressed, the longer
comment period will afford an
opportunity for the proposed rule to
reach a broader cross-section of the
target audience than otherwise possible,
an may generate valuable input from
small refiners potentially affected by a
size standard change.

Therefore the comment period on the
proposed rule is hereby extended. The
Agency will accept comments on the
proposed rule until July 3,1991.

Dated: May 31,1991.
Patricia Saiki,
Administrator, U.S. SmallBusiness
Administration.
[FR Doc. 91-15025 Filed 6-24-91; 8:45 am]
BILUNG CODE 8025-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 453

Trade Regulation Rule: Funeral
Industry Practices

agency: Federal Trade Commission.

action: Denial of petition by State of
Texas for statewide exemption from
trade regulation rule concerning funeral
industry practices.

summary: On December 7,1988, the
State of Texas filed its second petition
for exemption from the FTC Funeral
Rule. A request for public comment on
the petition was published in the
Federal Register on May 22,1989, and
the 90-day comment period ended on
August 21,1989. After careful
consideration of the petition and its
attachments, public comments on the
petition, FTC enforcement actions in
Texas, and other information made
available to the Commission and placed
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on the public record, the Commission
has determined that: (1) The state law
does not afford an overall level of
protection to consumers which is as
great as, or greater than, the protection
afforded by the FTC Funeral Rule; and
(2) the Commission cannot conclude that
Texas law enforcement is sufficient to
warrant the grant of an exemption at
this time. Accordingly, the petition is
denied.

DATES: This action is effective June 25,
1991.

FOR FURTHER INFORMATION CONTACT:
Carol Jennings, Attorney, Division of
Marketing Practices, Bureau of
Consumer Protection, Federal Trade
Commission, Washington, DC 20580,
(202) 326-3010.

SUPPLEMENTARY INFORMATION:

|. The Funeral Rule

On September 24,1982, the Federal
Trade Commission (“FTC” or
"Commission”) promulgated the Trade
Regulation Rule concerning Funeral
Industry Practices (“Funeral Rule” or
“Rule”).1The Rule, which became fully
effective on April 30,1984, requires
funeral providers to: (1) Provide
consumers with a written, itemized
general price list, casket price list and
outer burial container price list; (2) make
truthful representations regarding legal
and other requirements concerning
funeral arrangements; (3) permit
consumers to select and purchase only
those goods and services they desire; (4)
obtain express permission before
performing embalming; (5) refrain from
misrepresenting the preservative and
protective value of funeral goods and
services; and (6) provide price
information over the telephone.

II. The Exemption Process

Section 453.9 of the Funeral Rule
permits states to apply for exemption
from the rule. It provides:

If, upon application to the Commission by
an appropriate state agency, the Commission
determines that:

(a) There is a state requirement in effect
which applies to any transaction to which
this rule applies; and

(b) That state requirement affords an
overall level of protection to consumers
which is as great as, or greater than, the
protection afforded by this rule; then the

147 FR 4226Q (September 24,1982), 16 CFR part
453.
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Commission’s rule will not be in effect in that
state to the extent specified by the
Commission in its determination, for as long
as the state administers and enforces
effectively the state requirement.

In its Statement of Basis and Purpose
for the Funeral Rule, the Commission
stated that exemption requests would be
considered on a case-by-case basis, and
that exemption proceedings would be
conducted pursuant to § 1.16 and
subpart C, 8§ 1.21-1.26 of the
Commission’s rules of practice.2

I1l. Commission Denial of Prior Texas
Exemption Petition

The first Texas exemption petition
was filed by the Texas State Board of
Morticians on February 21,1984, prior to
the effective date of the Funeral Rule,
and was supplemented by six additional
filings that concluded on March 4,1985.®
Comments were received from 11
parties, including: The Consumer
Protection Division of the Office of the
Attorney General of Texas; Mr. T.
Grady Baskin, Jr., a former member of
the Texas State Board of Morticians;
five memorial societies; Consumers
Union; the Gray Panthers of Austin; and
two individual consumers.4 All of the
commenting parties urged that the
Commission deny the Texas petition.

The petition was denied because the
Commission concluded that Texas law
failed to provide an overall level of
protection to consumers as great as that
provided by the Funeral Rule. To
illustrate its conclusion, the Commission
cited the following three areas in which
Texas law afforded consumers less
protection than the Funeral Rule: 5

A. Definition of ‘Prospective Customer

Under Texas law, prospective
customers were entitled to receive
itemized written price information and
disclosures. The term "prospective
customer" was defined as "a consumer
who enters a funeral establishment and
inquires about the price of any funeral
service or merchandise." Thus,
consumers who entered a funeral
establishment and inquired about
funeral arrangements, but did not ask
specifically about prices, might not be
entitled to price disclosures as they
would under the Funeral Rule. In

* 47 FR at 42287. In addition, the FTC staff
published exemption guidelines to assist states
desiring to petition for an exemption from the
Funeral Rule. 50 FR 12521 (March 29,1985).

* The first Texas exemption petition and
supplemental filings were placed on the public
record as Document Nos. XX111-2-7 and 13, FTC File
No. 215-46. (Unless otherwise noted, all citations to
the public record are from FTC File No. 215-46.)

4 The comments were placed on the public record
as Document Nos. XX1V-24-29 and 31-37.

*51 FR 43746. 43747-78 (December 4.1986).

addition, the definition, though including
individual consumers, failed to include
other entities that clearly are covered by
the Funeral Rule, such as memorial
associations.

B. Lack ofDefinition of ‘Services of
Funeral Director and Sta ff'

Texas law did not define or limit the
“services of funeral director and staff’
that might be included in a non-
declinable professional services fee. The
Funeral Rule does define this term and
makes clear that such a mandatory fee
may not include other goods and
services required to be separately
itemized on the price list. The
Commission concluded that Texas law,
by this omission, did not prevent all
tying arrangements that are prohibited
under the Funeral Rule and that, as a
result, consumers could be denied
choice in the selection of funeral goods
and services.

C. Timing ofProviding Price Lists to
Consumers

Texas law did not mandate the timing
of the provision of required price lists
and the itemized statement of goods and
services selected to consumers. Thus,
under Texas law consumers might not
be provided with price disclosures early
in the discussion of funeral
arrangements as required by the Funeral
Rule. Moreover, consumers might not
receive the itemized statement, showing
the cost of each item selected as well as
the total cost of the funeral, at the
conclusion of the arrangements
discussion as mandated by the Funeral
Rule.

The Commission stated that these
aspects of Texas law differed from the
Funeral Rule in important respects and
that, taken together, they illustrated its
conclusion that Texas law provided
consumers less protection than the
Funeral Rule. The Commission notéd
that several commenting parties had
alleged inadequate enforcement of the
state law. However, it determined that it
need not address this issue since it had
already decided to deny the petition.
The Commission noted that before an
exemption petition could be granted,
however, it would have to find the state
administered and enforced its law
effectively.

IV. Second Texas Exemption Petition

On December 7,1988, the State of
Texas filed its second petition for
exemption from the Funeral Rule.® The

6 The petition was placed on the public record a9
Document No. XX111-15.
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petition stated, in Exhibit E, that since
the denial of its first exemption petition,
“Texas has taken positive steps to
correct any shortcomings in the state
law and regulations.” The petition cited
the following changes:

A. Texas mortuary law has been
changed to define “prospective
customer” as “any consumer who enters
a funeral establishment and inquires
about any funeral service, cremation, or
merchandise.” Moreover, the law states
that price information must be provided
“regardless of any affiliation of the
customer or whether the customer has a
present need for the services or
merchandise.” 7

B. The regulations of the Texas
Funeral Service Commission (which has
replaced the Texas State Board of
Morticians) have been amended to
define the term “other itemized services
provided by the funeral home staff,"
which appears in the retail price list
requirement in the Texas statute,® in a
manner similar to the definition of
“services of funeral director and staff’
contained in the Funeral Rule,

§ 453.1(0).9 Unlike the Funeral Rule, the
Texas regulation adds the phrase “and
any other services offered by the funeral
establishment,” after the list of
suggested items that may be included in
this fee. However, the Texas definition
also provides that this fee should not
include other items required to be
separately itemized on the price lists.10
In addition, the Texas rules contain an
anti-tying provision that is virtually
identical to § 453.4(b) of the Funeral
Rule."

C. The Texas Funeral Service
Commission (hereafter “TFSC") has
adopted a regulation requiring the
presentation of the retail price list
(which includes the general price list,
casket price list, and outer burial
container price list) “to any consumer
who inquires in person about any
funeral service, cremation or
merchandise and prior to the consumer
viewing or selecting any merchandise or
service." The itemized statement of

I Vernon’s Texas Civil Statutes (hereafter VTCS),
Avrticle 4582b, section I.V.

* VTCS, Article 4582b, section I.S.

* 16 CFR 453.1(0) defines these services as
follows: “The ‘services of funeral director and staff
are the services, not included in prices of other
categories in $ 453.2(b)(4) which may be furnished
by a funeral provider in arranging and supervising a
funeral, such as conducting the arrangements
conference, planning the funeral, obtaining
necessary permits and placing obituary notices."

10 22 Texas Administrative Code "hereafter TAC)

203.17. Hie regulations of the Texas Funeral Service
Commission have been promulgated pursuant to
VTCS, Article 4582b, section 5.

11 22 TAC 203.11(h).
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goods and services selected (called a
“written memorandum” in Texas law)
must be presented to the customer npon
the conclusion of the arrangements
discussion.12

The TFSC asserted, in Exhibit E of its
petition, that as a result of these
changes, which went into effect
September 1,1987, "Texas law now
provides an overall level of protection to
consumers as great as or greater than
the Funeral Rule,” and “that the only
criterion that remains to be addressed is
whether the state law is being
administered and enforced effectively."

Other amendments to the Texas
mortuary law were enacted by the
legislature after the filing of the second
Texas exemption petition and became
effective September 1,1989. These
amendments were sent to the FTC staff
by the TFSC, with a letter dated June 26,
1989, requesting that the exemption
petition be amended accordingly.13

A request for public comment bn the
second Texas petition for exemption
from the Funeral Rule was published in
the Federal Register on May 22,1989.14
The notice described: (1) The
Commission’s basis for denial of the
first Texas exemption petition; (2) the
changes in Texas law since the denial;15
(3 the remaining differences between
Texas law and the Funeral Rule; and (4)
the administration and enforcement of
Texas law. Questions for public
comment were posed with respect to
items (2)-(4). The 99 day period for
public comment ended on August 21,
1989.

V. Public Comments Concerning Texas
Law

Comments on the second Texas
exemption petition were filed by 14
parties.16 The following seven parties

1822 TAC 203.18.

18 The letter and accompanying documents have
been placed on the public record as Document No.
Atni-21. Among other things, the amendments: (1)

ethe TFSC authority to act with regard to
instances of misappropriation of funds paid for pre-
need funeral arrangements: (2) authorize the TFSC
oissue a reprimand for violation of relevant laws
and regulations: and (3) add to the list of punishable
8 atutory offenses the failure to provide general
Err‘\:ee information by telephone within a reasonable

u 54 ER21972 {May 22,1889).
The most recent amendments to the Texas law,
no ed above, were enacted subsequent to
, jenhon of the May 22 Federal Register notice
f/1 jnce were n°t mentioned therein. However,
ese documents were placed on the public record
y mJuly 1989 and were noted by at least one of
me commenting parties.

1iTA1688 " nunents have been placed on the
public record as Document Nos. XX 1V -40-54.

supported the TFSC request for
exemption from the Funeral Rule: Brown
Claybar of Claybar Funeral Home and
Legislative Chairman for the Texas
Funeral Directors Association; Greg
Kuehler and Ray Lunnof Lunn’s
Colonial Funeral Home; John W. Coker,
Executive Director of the Texas Funeral
Directors Association; Robert Lopez, Jr.,
of Allison Funeral Service; Scherry A.
Allison of Allison Funeral Sefvice;
Dudley M. and Trema Hughes of the
Dudley M. Hughes Funeral Company;
and John M. Kreidler of McAllen, Texas.
The exemption request was opposed by
the following seven individuals and
organizations: Marvin A. Wilson of
Houston, Texas (formerly employed in
the funeral services industry); Antonia
and Toby Robles of Dallas, Texas
(consumers); American Association of
Retired Persons (AARP) Texas State
Legislative Committee; National
Consumers League; Consumers Union,
Southwest Regional Office; Texas Gray
Panthers; and T. Grady Baskin, Jr.
(former member of the Texas State
Board of Morticians).

The commenters who supported
granting Texas an exemption from the
Funeral Rule made the following
arguments: Texas law and regulations
offer consumers protection that is equal
to or greater than that provided by the
FTC rule; the FTC rule is a duplication
of regulatory effort that is confusing and
unnecessary; consumers can resolve
problems more quickly through the state
agency than through the federal
government; Texas funeral directors
prefer state regulation over federal
regulation; the TFSC is effectively
enforcing state law; and the states are
best equipped to regulate professions
within their borders.

The commenters who opposed the
exemption petition asserted that an
exemption for the state of Texas from
the Funeral Rule would result in less
protection for Texas consumers. The
consumer organizations and Mr. Baskin
argued that the changes in Texas law
since the FTC’s denial of the first
exemption petition were inadequate to
correct the deficiencies found by the
Commission. Most of the commenters
also contended that enforcement of state
law by the TFSC is inadequate. In
addition, the consumer organizations
suggested that it would be premature for
the FTC to grant the Texas petition
given its own ongoing mandatory review
of the Funeral Rule 17 and the fact that

11 The Funeral Rule provides for amandatory
review proceeding to begin no later than four years
after its effective date. 18 CFR 453.10. This
proceeding commenced with a Notice of Proposed
Rulemaking published in the Federal Register on
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the Texas Sunset Advisory Commission
was conducting an evaluation of the
TFSC and its enabling statute and
regulations.

Some of the commenters also
addressed the specific questions
concerning Texas law and its
enforcement that were posed in the
Federal Register notice of May 22,1989.

A. Recent Changes in Texas Law and
Regulations

1. Definition of "Prospective Customer”

The AARP, Consumers Union, and the
National Consumers League commented
on this change in Texas law. All of these
organizations believe that the statute
remains ambiguous on the issue of
whether representatives of consumer
groups or memorial societies, who are
compiling information solely for
comparative purposes, would be entitled
to receive the retail price list. All three
believe that the FTC’s use of the word
“person” 18 affords greater consumer
protection by making clear that price
information must be provided to anyone
who inquires about prices or
arrangements.

2. Definition of “Services of Funeral
Director and Staff”

Consumers Union was the only party
to comment on this amendment. It noted
that the administrative regulation is
described as a clarification of "other
itemized services provided by the
funeral establishment staff,” which is
listed under the statutory requirements
for the retail price list.19 Consumers
Union objected to the fact that the TFSC
regulation uses the term “other services"
to define the statutory term “other * * *
services.” It stated: "The rule does
nothing to clarify the statute—it in effect
says that ‘other services’ are ‘other
services.” *20

3. Timing of Providing Price Lists to
Consumers

The TFSC has adopted a regulation
requiring that a price list be presented
“prior to the consumer viewing or
selecting any merchandise or
service.” 21 The AARP, Consumers
Union, National Consumers League, and
Mr. Baskin all concluded that the FTC
Rule provides greater clarity and greater
protection to consumers by requiring

May 31,1988.53 FR 19664. The proceeding has not
yet been concluded.

18 “Person*” is defined as “any individual,
partnership, corporation, association, government or
governmental subdivision or agency, or other
entity." 18 CFR 453.1{n).

is VTCS, Article 4582b, section 1 S.

80 Document No. XXTV-50, p.3.

8122 TAC 203.18.
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that a general price list be offered at the
beginning of the arrangements
discussion.22 They believe that the
Texas regulation is more ambiguous,
appearing to allow the funeral provider
to present the retail price list at any
point prior to the actual selection of
goods or services.

The comments of the AARP cited
testimony by James P. Hunter llI,
Chairman of the TFSC, at Funeral Rule
review hearings held in San Francisco in
January 1989. Mr. Hunter expressed
disagreement with the FTC requirement
that a price list be offered at the
beginning of the arrangements
discussion. He further stated that the
TFSC took the position that as long as
the document was presented prior to the
actual selection of goods, the public
interest would be safeguarded.23

B. Remaining Differences Between the
FTC Rule and Texas Law

Other differences between the Funeral
Rule and Texas law were noted in the
request for public comment on the first
Texas exemption petition.24 However,
the Commission did not address these
other differences in its denial of the first
exemption petition. The Commission
merely stated that the three items
discussed therein “illustrate its
conclusion that state law provides less
protection than the Funeral Rule” 25
Therefore, the May 22,1989, Federal
Register notice requested public
comment on whether remaining
differences between the Funeral Rule
and Texas law are significant and
would afford Texas consumers less
protection than they now enjoy if the
exemption petition were granted. Some
of the commenters addressed some of
these remaining differences.

1. Transactions Covered by FTC Rule
and Texas Law

The Funeral Rule covers all funeral
providers, defined in § 453.1(j) as “any
person, partnership, or corporation that
sells or offers to sell funeral goods and
funeral services to the public.” Thus, the
provisions of the Rule would extend to
pre-need sellers who may not be
licensed funeral directors.26 The
jurisdiction of the TFSC, however, is
limited to licensed funeral
establishments, licensed funeral
directors, and licensed embalmers.27

12 10 CFR 453.2(b) (4)(i).

28 FTC File No. 215-00, Tr. Vol. Ill. pp. 581-02.

24 50 FR 40271 (November 0,1985).

28 51 FR at 43747.

28 However, the Rule would not cover such
sellers if they were engaged in the “business of
insurance.*" 10 CFR 453.8(c).

27 VTCS, Article 458b, section 1.A, B, and G;
sectior 3.H.

Comments filed by the Consumer
Protection Division of the Texas
Attorney General’s Office with regard to
the first Texas exemption petition made
clear that the State Board of Morticians
(now the TFCS) could not enforce state
law against an unlicensed funeral
provider.28

Both Consumers Union and Mr.
Baskin state that there are sellers of pre-
need funeral goods and services in
Texas who would be covered by the
FTC Federal Rule, but who are not
subject to the jurisdiction of the TFSC.29
The TFSC regulations, in fact,
specifically exclude pre-need sellers
from the requirement that only licensed
funeral directors enter into contractual
agreements for funeral services and
merchandise.30 Thus, it appears that
there are sellers of funeral goods and
services in Texas who are subject to the
provisions of the FTC Funeral Rule, but
who are not subject to the Texas laws
and regulations that are the basis for
this exemption petition.31

In addition, there appears to be a
question as to the authority of the TFSC
over pre-need transactions that are
handled by licensed funeral directors
and establishments. The TFFS asserts
that the price information and disclosure
requirements of Texas law apply to pre-
need transactions and are enforceable
by that agency.82 However, the staff of
the Texas Sunset Advisory Commission
reached the conclusion that these
disclosure requirements have not been
applied to pre-need sales and that the
TFSC lacks clear authority to enforce
these regulations in pre-need
transactions.83

2. Required Price Itemization

The Funeral Rule requires that
consumers be provided with a general
price list, showing prices for 17 specified
items of service or merchandise, a
casket price list, and an outer burial

28 Document No. XX1V-34.

28 Document No. XX1V-50, pp.4-5, and No. XXIV-
54, pp.2-3.

8022 TAC 203.15(d).

81 All sellers of pre-arranged or pre-paid funeral
services or merchandise in Texas (whether or not
they are licensed funeral directors) are required to
have a permit issued by the Texas Department of
Banking and to use a contract form approved by
that Department. (VTCS Article 548b, sections 1 and
2.) Neither the pre-need statute nor regulations
promulgated by the Department of Banking contain
price itemization or disclosure requirements
comparable to those of the FTC Funeral Rule.

82 Document No. XXI111-21, letter dated June 20,
1989, from Larry A. Farrow, Executive Director,
TFSC.

88 Texas Funeral Service Commission, a Staff
Report to the Sunset Advisory Commission,
December 1989, Document No. XX1V-58, p.54. This
report is discussed in detail in section VI.D, infra.
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container price list.34 Texas law
requires a retail price list which includes
the prices of caskets and outer burial
containers, and various other charges
for services, facilities, and automotive
equipment.35 The essential differences
between the federal and state
requirements are that Texas does not
require any descriptive information
about the caskets or outer containers
listed on the price list and does not
require itemized prices for other
preparation of the body, other use of
facilities, and other automotive
equipment.38 Consumers Union and the
National Consumers League both
commented on these differences as
evidence that Texas law affords
consumers lees protection by providing
them with less information that the FTC
Rule.

3. Required Disclosures

() selection ofgoods and services.
The FTC Funeral Rule has required
disclosures for both the general price list
and the itemized statement concerning
the customer’s right to choose and pay
for only the items desired. Texas
requires a dual set of disclosures for
each document. The disclosures
required by the TFSC rules track the
language required by the FTC.87
However, the Texas statute requires
somewhat different wording, with a
somewhat different meaning.38 The

8410 CFB 453.2(b)(2), (3) and (4).

88 VTCS, Article 458b, section 1JS, 3Ji.22; 22 TAC
203.9, 203.17, and 203.18.

88 The Texas statute does list a category of "other
itemized services provided by the funeral
establishment staff.” However, the Texas
regulations have defined this item as a professional
services fee which, under both the Funeral Rule and
Texas law, may be made a non-declinable item.
Thus, it cannot be considered a catch-all category
for other miscellaneous items of service, facilities or
automotive equipment. VTCS, Article 458b, section
1.S; 22 TAC 203.17; compare with 10 CFR 453.1(0)
and 453.2(b)(4) (iii)(C).

87 The following is required on the general price
list: The goods and services shown below are those
we can provide to our customers. You may choose
only the items your desire, if legal or other
requirements mean you must buy any items you did
not specifically ask for, we will explain the reason
in writing on the statement we provide describing
the funeral goods and services you selected. 10 CFR
453.4(b)(2)(i)(A); 22 TAC 203.11(h)(2)(A)(i).

The following is required on the itemized
statement: Charge are only for those items that are
used. If we are required by law to sue any items, we
will explain the reasons in writing below. 10 CFR
453.4(b)(2)(i)(B); 22 TAC 203.11(h)(2)(A)(ii).

88 On the general price list, the Texas statute
requires the following: You may choose only the
items you desire. If you are charged for items you
did not specifically request, we will explain the
reason for the charges on the written memorandum.
VTCS, Article 4582b, section I.S.

The following is required on the itemized
statement or written memorandum: Charges are
made only for items that are used. If the type of

funeral selected requires extra items, we will
Continued
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TFSC states that both sets of disclosures
are required on both documents.39—

Both Mr. Baskin and Consumers
Union commented on these disclosures
concerning the customer’s right of
choice.40 Mr. Baskin states that the dual
sets of disclosures "are confusing and
seem to imply different standards.” He
and Consumers Union both note that the
FTC disclosures allow the funeral
provider to charge for items not selected
only in very limited circumstances, such
as to satisfy a legal requirement. They
believe that the language required by
the Texas statute, by contrast, implies
broader discretion for the funeral
provider to charge for items not selected
even where the charge may not result
froma legal requirement imposed by the
cemetery or crematory.

(b) Cash advance items. The FTC
Funeral Rule requires that the following
disclosure appear in immediate
conjunction with die itemized price
information:

This list does not include prices for certain
items that you may ask us to buy for you,
such as cemetery or crematory services,
flowers, and newspaper notices. The prices
for those items will be shown on your bill or
the statement describing the funeral goods
and services you selected.41

Texas law requires the following
notice on the retail price list “Please
note that there may be charges for items
such as cemetery fees, flowers, and
newspaper notices." 48

(c) Mandatoryprofessional services
fee. The Funeral Rule requires the
following disclosure, if the fee for
services of funeral director and staff is
non-declinable:

This fee for our services will be added to
the total cost of the funeral arrangements you
select. (This fee is already included in our
charges for direct cremations, immediate
burials, and forwarding or receiving
remains.} 43

Texas law has no comparable
disclosure. Consumers Union
commented that both the cash advance
and professional services fee
disclosures are intended “to forewarn
the consumer of the possibility of final

explain the reasons for the extra items m writing on

this memorandum. VTCS. Article 4582B. section 1.T,
88 Document No. XXH1-17, letter dated January

25,1989, from Larry A. Farrow, Executive Director,

élODocument No. XX1V-S4, p.4, and No. XXIV-50.
p6.

4116 CFR 453.2(b)(4)(i)(D).
48VTCS, Article 4582b, section I.S. Both the
f u88 re8ulation and the Funeral Rule require the
.. owing statement at the end of the cash advance
«closure, if the funeral provider adds a charge to
cash advance items: “We charge you for our
»«vices in buying these items." 18 CFR 453.3(f)(2);
22 TAC 203.11(f)(2).

4810 CFR 453.2(b)(4)(iii)(C).

charges which might not have been
contemplated, or which could be used to
pad increases in the final billing." It
concluded that Texas law provides less
warning to consumers.44

(d) Embalming. The Funeral Rule and

the Texas regulations require virtually
identical disclosures regarding
embalming to appear on the general
price list45 However, the Funeral Rule
also requires the following disclosure to
appear on the funeral services contract

If you selected a funeral which requires
embalming, such as a funeral with viewing,
you may have to pay for embalming. You do
not have to pay for embalming you did not
approve if you selected arrangements such as
a direct cremation or immediate burial. If we
charged for embalming, we will explain why
below.48

Texas law does not require any
disclosure concerning embalming to
appear on the itemized statement or
contract, and does not require written
explanation of the reasons for
embalming. Mr. Baskin commented that
he believed these written disclosures
should be required in Texas because
“{e}mbalming is the foundation of the
expensive funeral.” 47

4. Prior Approval for Embalming

Like the Funeral Rule, Texas law
requires prior approval for embalming,
or a reasonable effort to obtain such
approval.48 However, the Funeral Rule
also provides that the customer need not
pay for embalming performed without
prior authorization if the customer
selects funeral arrangements where the
procedure is not needed. Texas has no
comparable provision that would enable
the customer to decline payment under
such circumstances.

Mr. Baskin was the only party to
comment on this difference, asserting
that the TFSC should adopt the same
provision “in light of the importance the
embalming process plays in the total
cost of the funeral” 49

5. Telephone Price Disclosure

The TFSC regulation contain a
telephone price disclosure requirement
that is nearly identical to that of the
Funeral Rule.50 Both require an

44 Document No. XXIV-50. p.6.

48 16 CFR 453-3(a)(2)(ii); 22 TAC 203.11(a)(2)(B).

4816 CFR 453.5(b). This disclosure must appear
on the “contract final bill, or other written evidence
of the agreement or obligation given to the
customer.” Most funeral providers place the
disclosure on the itemized statement which also
serves as the funeral services contract.

47 Document No. XXTV-54, p.4.

4816 CFR 453.5(a); VTCS, Article 4582b, section
3.H.11; 22 TAC 203.19 and 203-21(b){l)-

48 Document No. XXTV-54, p.4.

80 Compare 18 CFR 453.2(b)(1) with 22 TAC 203.8.
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affirmative disclosure that price
information is available over the
telephone, as well as the actual
conveying of such information upon
request. An amendment to the Texas
statute, adopted subsequent to the filing
of the second exemption petition,
authorizes the TFSC to bring an
enforcement action against any licensee
for failure to “provide general price
information by telephone within a
reasonable time." 51 Consumers Union
pointed out that the TFSC regulation
and later statutory amendment must be
read together to determine the required
timing for provision of telephone price
information.

C. Provisionsof Texas Law Not
Includedin the FTC Rule

The Texas exemption petition lists
several state requirements that have no
counterpart in the Funeral Rule. Most of
these were also part of Texas law when
the previous petition was filed. The
Commission concluded that although
these features of Texas law offered
“tangible benefits to consumers,” on
balance they did “not compensate for
the essential protections contained in
the Funeral Rule that are absent from
state law." 58

These additional features of Texas
law are as follows:

1. Each written memorandum (or
itemized statement) must include the
name, mailing address, and telephone
number of the TFSC and a statement
indicating that complaints may be
directed to the TFSC53

2. Funeral establishments must
display their least expensive casket in
the same general manner as other
caskets are displayed. In addition, they
must display five or more adult caskets
in order to permit reasonable
selection.54

3. Funeral directors may not state or
imply that a customer’s concern with the
cost of any funeral service or
merchandise is improper or indicates a
lack of respect for the deceased.55

81 VTCS, Article 4582b, section 3.H.22(D).
Document No. XXI11-21(b).

8*51 FR at 4374A

83 VTCS, Article 4582b, section I.T.

84 VTCS, Article 4582b, section 4.C.5. A statutory
requirement that funeral directors disclose to
customers the different colors in which, their three
least expensive caskets are available, and arrange
to provide die customer with a casket in the
requested color, was repealed by the Texas
legislature after the May 22,1989, Federal Register
notice was published. Document No. XXHI-21 (a)
and (b).

88 VTCS Avrticle 4582b, section 3.H.21.
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4. Funeral directors may not take
custody of a body without authorization
or refuse to promptly release a body to a
person authorized to make funeral
arrangements.66

5. Casket display rooms must be
designed and utilized to allow the pubic
to make a private inspection and
selection.67

6. Any person making funeral
arrangements must explain to the
customer or prospective customer that a
contractual agreement for funeral
services of merchandise may not be
entered into before the presentation of
the retail price list to that person.68

7. The TFSC is required to prepare
and disseminate to the general public
information explaining matters relating
to funerals, describing the regulatory
functions of the Commission, and
describing the Commission’s procedure
for handling consumer complaints.69
The TFSC has published such a
brochure, attached to the exemption
petition as Exhibit K,#0 and Texas
funeral establishments are required to
have three brochures prominently
displayed.61

8. Funeral establishments must retain
records, including price lists and the
written memoranda, for a minimum of
two years.62

The AARP contended that although
these measures were “examples of fair
business practices which should be
emulated and encouraged,” they were
not adequate substitutes for specific
requirements of the FTC Funeral Rule.63
On the other hand, the Texas Funeral
Directors Association, and others who
commented on behalf of the industry,
pointed to some of these provisions of
law as evidence that Texas affords
greater protection to consumers than the
FTC Funeral Rule.64

** VTCS, Article 4582b, section 3.H.11.

87 22 TAC 203.10.

88 VTCS, Article 458b, section 3.H.22.

88 VTCS, Article 4582b, section 6E; 22 TAC
201.9(a).

80 This brochure explains what must be done
when a death occurs, the available methods of
disposition, embalming and the fact that embalming
is not required by Texas law, organ donation, ways
of selecting a funeral director, how one may obtain
information regarding funeral costs, state law with
respect to advertising and solicitation by funeral
directors, pre-need funeral contracts, and complaint
procedures. It makes no mention of the FTC Funeral
Rule.

= 22 TAC 201.9(c).

82 VTCS. Article 4582b, section 3.H.25; 22 TAC
203.20 and 203.21(b)(2). The FTC record keeping
requirement is only one year. 16 CFR 453.8.

88 Document No. XXI1V-48, p.ll.

84 Document Nos. XX1V-42 and 44.

VL Administration and Enforcement of
Law in Texas

A. The Texas Funeral Service
Commission

The TFSC is composed of nine
commissioners appointed by the
Governor and confirmed by the Senate.
The term of office is six years. Five of
the nine commissioners must be
licensed funeral directors and/or
embalmers and must have five
consecutive years of experience
immediately preceding their
appointment. The remaining four
members of the commission represent
the public interest and may not be
subject to the regulatory authority of the
commission. 66

1. Staffing

The commission employs a full-time
staff of eight, including an executive
director, a deputy director/chief
investigator, a director of licensing and
administration, a staff attorney, two
field inspectors, an administrative
technician/secretary, and an
administrative clerk. In addition, the
commission contracts with outside legal
counsel, a financial consultant, and a
licensed private investigator who
investigates a minimum of two
consumer complaints each month.66

2. Funding

The commission is funded by the
Texas legislature through general
appropriations. Funding for the
commission for the past three years has
been as follows: FY 1987, $222,871; FY
1988, $321,565; and FY 1989, $321,004.
The additional funding for FY 1988 and
1989 was requested for increased law
enforcement positions and activities.67

3. Enforcement Procedures

The commission both initiates and
receives complaints against licensees.
The commission is required to inspect
each licensed funeral establishment
once each year.68 According to the
petition, establishments revealing
serious deficiencies are usually
reinspected within 30-90 days. Formal
charges are filed against repeat
offenders and the commission normally
will assess an administrative penalty of
$250 or more against the license of the
establishment or the license of the
funeral director in charge.69

88 VTCS, Article 4582b, section 2.A.

88 Exhibit G of the Texas exemption petition. See
also, letter dated June 28,1989 from Larry A.
Farrow, Executive Director of the TFSC, Document
No. XX111-20.

<'Ild.
88 VTCS, Article 4582b, section 4.G.
88 Exhibit G of the Texas exemption petition.
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According to the petition, all
complaints are personally reviewed by
the executive director. Those which
allege a violation of the statute or rules
are assigned either to the chief
investigator or the contract investigator.
Complaints are investigated through a
combination of telephone inquiries;
travel by the investigator to the location
of the complaint; interviews with the
complainant, funeral home employees,
and other witnesses; and investigation
of funeral home files.70

When an investigation has been
completed, it is brought to the Complaint
Review Committee, comprised of the
commission chairman, the executive
director, the outside legal counsel, and
the chief investigator. This committee
reviews the case and makes one of the
following recommendations: (1) Request
further investigation; (2) close die case
for insufficient evidence; (3) recommend
that an agreed order be negotiated; (4)
recommend that an administrative
penalty be assessed; or (5) recommend
that formal charges be filed and a formal
hearing scheduled. The commission may
accept or reject any of these
recommendations. Final action on
complaints must be taken in an open
meeting.71

The TFSC has authority to cancel,
revoke, suspend, place on probation
and/or assess an administrative penalty
against any licensee subject to its
regulatory authority.72 Administrative
penalties may be in an amount not less
than $100 or more than $5,000 for each
violation of the statute or regulations
promulgated pursuant to the
statute.78 The TFSC is further
authorized to sue a funeral director or
funeral establishment for appropriate
injunctive relief.74

B. EnforcementHistoryin Texas

In September 1984, after the filing of
the first Texas exemption petition, the
Commission received from Mr. Grady
Baskin, Jr., then a consumer member of
the State Board of Morticians, the
results of an investigation in which he
had personally surveyed funeral homes
in the Dallas and Houston areas to
check for compliance with state law
price disclosure requirements.76 The

70 Exhibit G of the Texas exemption petition;
January 25,1989 letter from Larry A. Farrow,
Document No. XXI11-17.

71 Exhibit G of the Texas exemption petition.

78 VTCS, Article 4582b, sections 3.H, 4.D.2(c), 6
and 6G.

78 VTCS, Avrticle 4582b. sections 6G(b).

74 VTCS, Article 4582b, section 7.

78 This document was placed on the public record

as Document No. XX111-10. Mr. Baskin’s comments,
Continued
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survey had been conducted between
June and August 1984, and was
undertaken with the approval of the
Texas Attorney General’s office. Posing
as a consumer who anticipated the need
to make funeral arrangements for a
family member in the near future, Mr.
Baskin visited 24 funeral homes to
request retail price lists and other price
information. He was able to discuss
funeral arrangements at 18 of these
funeral homes. Only one funeral home
was found by Mr. Baskin to be in full
compliance with state law. No
enforcement actions or investigations
were brought by the State Board as a
result of the Baskin survey.76

The FTC’s Dallas Regional Office has
brought six enforcement actions
resulting from independent
investigations of some of the funeral
homes surveyed by Mr. Baskin. Five of
these cases have resulted in consent
agreements with civil penalties ranging
from $10,000 to $30,000.*7 In the one
litigated matter, the U.S. District Court
for the Northern District of Texas,
Dallas Division, granted the FTC’s
motion for summary judgment, awarding
apermanent injunction and a civil
penalty of $80,000.78

opposing the first Texas exemption petition, are on
the public record as Document Nos. XX1V-35, 30,
and 37. The Texas price disclosure requirements
that were the subject of this compliance check had
gone into effect September 1,1983. Of course, the
FTC Funeral Rule, effective April 30,1984, was also
inforce at the time of Mr. Baskin’s investigation.

74 Document No. XX1V-35. See also, letter of
January 25,1989, from Larry A. Farrow, Executive
Director. TFSC, Document No. XXI11-17.

Mr. Baskin stated that he was informed by the
Attorney General’s office that as a Board member,
he could not testify in any Board proceeding.
Document No. XX1V-35. However, there appears to
be no reason why the Board could not have
conducted an independent investigation of the
funeral homes visited by Mr. Baskin.

Tus.v. Troy Suggs Funeral Home, No. CA3-87-
1258-G (N.D. Tex. May 20,1987) (civil penalty of
$20,000); FTC v. Crane Rhoton Services
Corporation. No. CA3-87-1545-T (N.D. Tex. June 13,
1988) (civil penalty of $30,000); U.S. v. Ware Crest,
Inc, No. CA4-68-437-K (N.D. Tex. July 11,1988)
(civil penalty of $10,000); U.S. v. Funeral
Corporation Texas, No. CA4-8929 E (N.D. Tex.
January li, 1989) (civil penalty of $20,000); and FTC
v. Niday Funeral Home, Inc., No. H-88-2808 (S.D.
Tex. November 1,1989) (civil penalty of $25,000).

7*FTCv. Dudley M. Hughes Funeral Co., 710 F.

upp. 1524 (N.D. Tex. 1989), appeal dismissed, 891
F2d 589 (5th Cir. 1990). The TFSC also brought an
action against the Dudley M. Hughes Funeral
Company based upon a consumer complaint
5 e8ing that Hughes had caused the embalming of a
T?ce68et* Person against the wishes of the family,

he Hughes funeral establishment license was
suspended for two years, with the two year period
uy probated”. Mr. Hughes' personal license was
suspend for one year, with only the last six months

probated.” (A licensee is able to continue working,
un er probation, for the “probated” period of time.)
Administrative penalties totalling $10,000 were also

j"Posed. Document No. XX1V-59. Subsequently, Mr.

ughes was found to be in violation of probation;
18Personal license was revoked and the

At the time the first Texas exemption
petition was denied, the Texas State
Board of Morticians did not have
authority to assess civil penalties for
violation of its regulations. However, the
newly constituted Texas Funeral Service
Commission was given this authority in
September 1987.79 This new authority is
reflected in the enforcement summary
appended to the exemption petition.

Exhibit H of the exemption petition is
a statistical summary, for fiscal years
1986-88, of funeral establishment
inspections, complaints received or
initiated by the TFSC, and actions taken
by the TFSC. Exhibit | summarizes the
complaints received or initiated by the
TFSC during fiscal years 1987 and 1988.

There were 60 complaint summaries
for fiscal year 1987. Eighteen of the 60
appeared to involve allegations of
conduct that would also constitute
violations of the FTC Funeral Rule.80
Three of these matters resulted in formal
hearings, and in one case (the subject of
two complaints) the license was
revoked. The other two hearings
resulted in dismissal.81 One case was
closed after an informal hearing.82 One
case was resolved by agency
arbitration, and another by an agreed
order with the funeral home imposing
license suspension with probation. Two
cases were closed with a warning letter
to the funeral home. Five were closed
because of insufficient evidence,
witness refusal to testify, or lack of
substantiation for the complaints.83 One
case was closed because the
establishment was no longer in
business. In the remaining cases, the
allegations were disproved by the
investigation.

There were 161 complaint summaries
for 1988, the first full year in which the
TFSC had civil penalty authority. Of
these complaints, 21 contained

establishment license suspended without probation.
Both orders were stayed pending appeal. Mr.
Hughes has since filed for bankruptcy.

T# VTCS Article 4582b, sections 3.H, 4.D.2(c), and
0G.

«° Sixteen of these case files were requested by
FTC staff and have been placed on the public
record. Document No. XX111-17.

81 Reasons for the dismissal were not given.

82 Again, no reason for the action was given. In
this case the funeral home admitted that it did not
have or use a written general price list. The closing
letter stated that the firm would be re-inspected
within 60 days and that a financial penalty would
be recommended if compliance with the law was
not found at that time. Document No. XX111-17, case
number 87-51.

83 In one of these cases, which involved a pre-
need contract, there is a letter to the State Board of
Morticians from the Texas Department of Banking
which states “it appears that violations of both
mortuary law and Federal Trade Commission rules
have occurred" Document No. XXI11-17, case no.
87-27.
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allegations that appeared to involve
violations of the Funeral Rule as well as
of Texas law. Three of the complaints
were the result of TFSC inspections; the
remainder were consumer complaints.
Seventeen of these case files were
provided to FTC staff upon request.84
Fines were assessed in eight cases (four
for $250, three for $500, and one for
$10,000); in addition there were agreed
orders in four instances. Six matters
were closed because of insufficient
evidence of lack of substantiation, and
in one instance the complaint was
withdrawn by the complainant. In one
case there was an agreed order and a 6-
month license suspension with
probation. In the last case, a formal
hearing resulted in a license suspension.
However, the case had been appealed to
state district court, which had remanded
the matter to the TFSC to dismiss or
prepare revised findings of fact and
conclusions of law. The court’s remand
letter stated that it was impossible to
determine the basis for the agency’s
action, and concluded that the
requirements of the Texas
Administrative Procedures Act had not
been met.85

In addition to TFSC enforcement, it
appears that the Texas Attorney
General’s Office has authority to enforce
the requirements of the FTC Funeral
Rule as a state law action under section
17.46(c)(1) of the Texas Deceptive Trade
Practices Act. At least three such
actions have been filed by the Attorney
Generals’ Office.86 In its comments on
the first Texas petition, the Consumer
Protection Division of the Texas
Attorney General’s Office stated that
granting the exemption would raise an
issue as to whether the Attorney
General’s Office could continue to
enforce Funeral Rule requirements
under state law.87

84 These case files have been placed on the public

record as Document Nos. XX111-17 and 21(d).

88 Document No. XXHI-21(d), case number 88-78.

88 One action was filed in state court against a
funeral director who was, at that time, a
Commissioner of the TFSC. The Attorney General's
Office requested and received FTC staff assistance
in reviewing evidence in this case. (Document No.
XXV111-304.) The Texas court entered a directed
verdict for the defendant, and the Attorney
General’s office did not appeal. State of Texas v.
Henry Thomae, No. 86-133-C (197th Dist. Ct.,
Cameron County, Tex., Aug. 17,1987.) Two actions
were settled by consent agreements. State of Texas
v. Goldie Wilson, d/b/a Wilsons'Funeral Directors,
No. 400,074 (299th Dist. Ct., Travis County, Tex., July
3,1986) (permanent injunction; $6,000 civil penalty
and costs); State of Texas v. Santos De Leon, d/b/a
De Leon Funeral Home, No. C-170-86-B (93rd Dist.
Ct., Hidalgo County, TeX., May 13,1987) (permanent
injunction; $3,000 costs).

87 The Chief of the Consumer Protection Division
of the Attorney General's Office opposed the first

Continued
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C. Public Comments on Enforcement of
Texas Law

The AARP, Consumers Union, the
Gray Panthers, and Mr. Baskin all
commented upon this issue, asserting
that enforcement of state law by the
TFSC is inadequate. The AARP noted
that the majority of administrative
penalties assessed by the TFSC were
levied for failure to disclose to
customers the different colors in which
the three least expensive caskets are
available, failure to include the name,
address and telephone number of the
TFSC on the sales contract, and/or
failure to display five or more adult
caskets.88 Consumers Union also
believes that enforcement efforts have
been concentrated too heavily on these
technical violations.89

The AARP, Consumers Union, and die
Gray Panthers contended that the
enforcement record has been poor with
regard to consumer generated
complaints. Both AARP and Consumers
Union noted that a majority of consumer
initiated complaints in 1988 were
dismissed with no action because of
insufficient evidence, unsubstantiated
charges, or similar reasons. They further
noted that in many cases involving
license suspension or revocation, and
some cases involving a monetary
penalty, all or most of the penalty was
probated.80

Texas exemption petition toe that reason, among
others. He stated that, “by granting, the requested
exemption, the FTC might deprive Texas consumer*
of significant local enforcement resources.”
(Document No. XX1V-34). He further stated that die
Attorney General's Office could not enforce their
state mortuary laws unless the laws were amended.
The Texas Attorney General’s Office did not submit
comments on the second exemption petition. The
only input of the Texas Attorney General’s Office
into this proceeding is found in Exhibit A of the
exemption petition, wherein the Attorney General
sets forth the TFSC’s statutory authority as required
by the exemption guidelines. (50 FT* at 1252S.] This
letter, addressed to the Executive Director of the
TFSC, states that the TFSC has the authority to
enforce the state mortuary law, VTCS, Article
4582b, and to promulgate and enforce regulations
pursuant to that statute. It further states that the
requirements of these statutes are equal to or
greater than federal requirements.

88 Document No. XX1V-48, pp. 12-13. Of the 161
complaint summaries listed for 1988 in Exhibit | to
the exemption petition, 95 involved one or more of
these violations. Fifty-two color card violations
were listed, and administrative penalties were
assessed in most of those cases. However, this
provision of the Texas statute subsequently was
repealed in 1989, See footnote 54,.above.

88 Document No. XXIV-50, pp. 8-7.

90 Document No. XXIV-48, pp. 13-14, and
Document No. XXI1V-50. pp. 8-7. AARP stated that it
verified with the TFSC that probating a license
suspension means that the licensee is able to
continue working under probation, for the
“probated” period of time.

Mr. Baskin, former member of the
Texas State Board of Morticians,
characterized administration and
enforcement in Texas as “disraalL” He
referred to his own prior survey of
Texas fanerai homes, commenting that
the FTC should not have had to conduct
independent investigations and
enforcement actions against funeral
homes surveyed by a Texas board
member.91 Mr. Baskin acknowledged
that State enforcement efforts have
improved in recent years. However, he
does not believe that they have
improved sufficiently that Texas should
be granted an exemption from the FTC
Funeral Rule.

Among those who favor granting the
exemption petition, two representatives
of the Texas Funeral Directors
Association stated that the TFSC and its
staff “have a proven record of
inspections, investigations and positive
enforcement actions, when necessary.™
They further asserted that the consumer
who registers a complaint “can get
guicker resolution of any problem
dealing with a smaller specialized state
agency than with the Federal Trade
Commission.” 92 The other industry
representatives who commented in
favor of the exemption petition also
asserted that state regulation is effective
and preferable to federal regulation.
Some also believe that having dual
regulation by state and federal
government creates confusion in the
industry. 9®

D. StaffReportto the Texas Sunset
Advisory Commission

The TFSC and its enabling legislation
are subject to sunset as of September 1,
1991. 94 Therefore” the TFSC recently
underwent review by the Texas Sunset
Advisory Commission was published in
December 1989. 96 The Sunset Advisory
Commission staff recommended to the
Sunset Advisory Commission that the
TFSC statute be repealed and the
agency abolished, based upon its
conclusion that state licensure for
funeral directing and embalming is no
longer necessary or justified to protect
the public health and safety. However,
the Staff Report recommended that the
consumer protection portions of the
TFSC statute be retained and enforced
through the courts, and that TFSC
regulations patterned after the FTC

91 Document No. XXI1V-54, pp. 5-6.

99 Document Nos. XXI1V-42 and 44.

98 Document Nos. XX1V-43, 45, 48, 47 and 52.

94 VTCS, Article 4582b, section 2.N.

P Texas Fuaeral Service Commission, a Staff
Report to the Sunset Advisory Commission,
December 1989. This report has been placed on the
public record as Document No. XXIV-58.
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Funeral Rule be incorporated into state
law. (Presumably enforcement would be
handled by the Attorney General’s
Office.)

The Staff Report noted that 47 percent
of agency-initiated complaints in 1988
were “exclusively for the minor
violation of failure to post information
on each casket in the display room and/
or failure to include the agency’s
address on forms used by the funeral
establishment.” Since the former
requirement was rescinded by statute in
1989, the Staff Report concluded that the
volume of agency-initiated complaints
will be greatly reduced in the future,
unless the TFSC changes its current
approach to identifying violations. With
regard to TFSC handling of consumer
complaints, the Staff Report stated that
the actions taken by the board to
resolve die complaints it receives are
“minimal and ineffective.” It noted that
only a small number of cases resulted in
any enforcement action, and that fines
were imposed in only a few cases. In
other cases, probation was the only
sanction. 96 In this connection, the Staff
Report criticized the TFSC for failure to
monitor licensees placed on probation to
determine if the conditions of probation
have been met.97 With regard to TFSC
funeral home inspections, the Staff
Report noted numerous errors in
inspection reports and a failure to make
timely re-inspection of establishments
cited for severe violations or multiple
discrepancies.98

The Staff Report also cited the
existence of the FTC Funeral Rule as a
reason for abolishing the state agency.
With regard to FTC enforcement actions
against several Texas funeral homes,
the Report stated: “This level of
enforcement appears to serve as a
significant deterrent against deceptive
practices.”99

As an alternative to abolishment of
the TFSC, the Staff Report
recommended transfer of its functions to
the Texas Department of Health, where
a centralized licensing structure is
already in place for other professions.
Other recommendations set forth in the
Staff Report couki be implemented
whether the TFSC was continued in its
present form or its functions transferred
to another agency. The proposals most
relevant to this petition included:
Changing the composition of the board
so that the majority of its members are
public members: a requirement that the
government designate the chair of the

98 Document No. XXIV-58, p. 17.
&/ D. at 73-74.

98iU at 66.

PIp. at 18.
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commission; statutory amendment to
clarify that the TFSC has authority to
take action against licensees for failure
to make required disclosures in pre-need
transactions; statutory amendment to
require that the disclosures and
information currently required to be
given to consumers in at-need funeral
transactions also be provided in all pre-
need sales; replacement of annual
funeral establishment inspection with
biennial inspection and a requirement
that rules be developed for reinspection
of violators; development of a system
for tracking violations uncovered during
inspection, sending warning letters to
violators and requiring that violators
document corrective action within a
certain time; and a requirement that the
commission monitor licensees placed on
probation during the probationary
period.

On February 19 and 20,1990, the
Texas Sunset Advisory Commission met
to vote on the recommendatiohs
contained in the Staff Report on the
TFSC. The Sunset Advisory Commission
did not adopt the recommendation that
the TFSC be abolished or the
recommendation that the functions of
the agency be transferred to the Texas
Department of Health. However, the
Sunset Commission did adopt all of the
Staff Report’s alternative
recommendations.100 The Sunset
Commission staff has incorporated these
decisions into draft legislation to be
offered at the 1991 session of the Texas
legislature.

VII. Conclusions
A. Level of Protection

Texas has made a number of
improvements to its laws and
regulations since the denial of the last
petition. These improvements make it a
closer question whether Texas law
provides the same overall protection as
the Funeral Rule. However, there remain
a number of areas where Texas law
either fails to address transactions
covered by the Rule or provides
significantly less protection.101 For this
reason, as well as the enforcement
concerns discussed below, the
Commission concludes that the petition
must be denied.

The threshold test for a state
exemption petition is that there is a

Sunset Advisory Commission Decisions on:
Texas Funeral Service Commission, February 19 &
2°.1990, Document No. XXIV-61.

(L There is no issue of conflict between state law
and the FTC Rule. A funeral provider in compliance
with the Funeral Rule would also be in compliance
with the relevant provisions of state law, provided

hat the additional disclosures set forth in footnote
38 are added to the price list and itemized
statement

state requirement in effect which applies
to any transaction to which the Federal
Rule applies. That requirement has been
met. There is a state requirement in
effect in Texas which applies to some
(although not all) transactions to which
the Funeral Rule applies.102 However,
the petitioner must also demonstrate
that its requirements afford “an overall
level of protection to consumers which
is asgreat as, orgreater than, the
protection afforded by (the FTC) Rule”
(emphasis added).

The primary focus of the FTC Funeral
Rule is the early disclosure of
information to consumers. This includes
information concerning the availability
and prices of various funeral goods and
services, and the presence or absence of
legal or other requirements that might
affect the consumer’s selection of such
goods and services. Other provisions of
the Rule are designed to maximize
consumer choice with regard to funeral
arrangements by preventing funeral
providers from bundling goods and
services and otherwise requiring
unnecessary purchases. A petition
should be granted where state law
provides its consumers the same (or
greater) quantity and quality of
information and choice as the FTC
regulation, provided the state can
demonstrate effective administration
and enforcement of its laws.

Since the denial of the first Texas
exemption petition, Texas has taken
some steps to change those three
aspects of its law that the Commission
had discussed to illustrate its previous
conclusion that state law provided less
protection than the Funeral Rule. In two
of those areas, the definition of
“prospective customer” and the charge
for services for funeral director and
staff, Texas has made its laws and
regulations more closely parallel to the
requirements of the FTC Funeral Rule.
Some of the commenting parties believe
that the Texas requirements are still
ambiguous and thus fail to offer
protection comparable to that of the
Funeral Rule. While the language of
these amendments in fact may be less
clear than comparable provisions of the
Funeral Rule, the changes appear to
meet the basic concerns expressed by
the Commission in its denial of the first
Texas petition.

With regard to the timing of
presentation of the general price list,

,0®As discussed above, the jurisdiction of the
TFSC is limited to licensed funeral establishments,
licensed funeral directors, and licensed embalmers.
VTCS, Article 4582b, Section I.A, B and G and
section 3.H; 22 TAC 203.15(d). Thus, its regulations
do not extend to other types of pre-need sellers of
funeral goods and services that would be subject to
the FTC Funeral Rule. 16 CFR 453.1(j).
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however, it is clear that the FTC
requirement is more stringent than the
Texas requirement. Under the Funeral
Rule, the information must be presented
at the beginning of the arrangements
discussion. Under Texas regulations, the
funeral provider need only offer the
information at the conclusion of this
discussion where the consumer is ready
to select services and merchandise. This
difference in timing can be critical.

The very premise of the Funeral Rule
is that consumers are in an unequal
bargaining position with the funeral
provider. Consumers are generally
unfamiliar with this transaction, and
often must make their decisions under
significant time pressure and emotional
stress. The goods and services
purchased also can be costly. It is for
these reasons that the Commission
concluded that the price lists and their
disclosures should “be present for
consultation while the consumers were
considering what to purohase." 103 The
general price list provides information
concerning the range of options
available in funeral services, legal
requirements (or the absence thereof)
that may affect consumer choice, and
prices. This information obviously is not
helpful to the consumer at the outset of
the arrangements conference, when the
consumer may have little idea of the
options available, legal requirements, or
the financial conséquences of the
choices to be made.104

Under the Texas requirement, this
information need not be made available
during the discussion and might be
offered at the conclusion of the
conference, where final decisions are
about to be made and a contractual
agreement completed. The testimony of
the TFSC Chairman at the Funeral Rule
review hearings suggests that the
language differences between the two
regulations are more than semantic,
instead reflecting a fundamental policy
difference between the TFSC and the
FTC. The TFSC disagrees with the FTC
requirement that the price list should be
offered at the beginning of the
arrangements discussion and wishes to
place greater discretion with the funeral
provider to determine when it should be
introduced. Given the importance the
Commission attaches to the provision of
price information and disclosures early
in the arrangements conference, it

103 47 FR at 42272.

104 In comments opposing the first Texas
exemption petition, the Chief of the Consumer
Protection Division of the Texas Attorney General’s
Office asserted that the beneficial effect of the
required disclosures might be lost if the information
were not provided during the arrangements
discussion. Document No. XX1V-34.
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cannot conclude that Texas affords
protection as great as that afforded by
the Rule when it permits essential
information to be provided in a less
timely manner.

There remain other differences
between the Funeral Rule and Texas
requirements that have not been
addressed or changed since the denial of
the first exemption petition. One relates
to the growing area of pre-need sales of
funeral goods and services. Pre-need
sellers who are not licensed funeral
providers are covered by the FTC
Funeral Rule but would not be subject to
the jurisdiction of the TFSC.106 These
sellers are regulated by the Department
of Banking, which does not impose
requirements similar to those of the
Funeral Rule. In addition, the Texas
Sunset Advisory Commission has raised
doubts about the legal authority of the
TFSC to enforce price disclosure
requirements even with respect to pre-
need sales by licensed funeral
directors.108

In addition, important disclosures
concerning the charge for embalming
and the mandatory professional services
fee are missing from Texas
requirements. The FTC Rule requires a
disclosure on the itemized statement,
contract, or final bill concerning the
charge for embalming. This disclosure
alerts the consumer that in some
situations, if the embalming was
performed without prior approval, he or
she may decline to pay fewit. Texas law
lacks any comparable disclosure. In
addition, Texas does not require a
written explanation of the reason for
embalming where a charge has been
imposed. While the Texas disclosure
regarding embalming that appears on

108 This difference m coverage of the two bodies
of law was one of die reasons cited by the Chief of
the Consumer Protection Division of the Texas
Attorney General's Office in his comments opposing
the first Texas petition.

106 The Commission recognizes that the pre-need
issue, absent other deficiencies in state law, could
be addressed by granting a partial exemption that
would leave the FTC Rule in force as to pre-need
sellers. However, the Commission's determination
with regard to state enforcement, and other
deficiencies in Texas law, precludes the partial-
exemption approach.

Moreover, the Commission notes that during the
mandatory rulemaking review proceeding
(described in note 17, supra), the issue of whether
the Funeral Rule should continue to cover pre-need
arrangements has been addressed- (Final Staff
Report to the Federal Trade Commission. June 1990,
pp. 223-28.) Severaf of the Commission’s Funeral
Rule enforcement actions to date (including all of
the Texas cases cited in notes 77 and 78, sepra)
have included evidence of violations that occurred
during pre-need arrangements. However, if the
Commission, at some future time, were to decide
that the Rule’s requirements should not extend to
pre-need transactions, this, area of difference
between state law and the FTC regulation would
cease to exist.

the general price list informs consumers
that the procedure generally is not
legally required and that they may select
funeral arrangements where it is not
needed, h does not inform them that
approval is needed before the procedure
is performed. Nor does it state that they
may be able to decline payment if
approval was not obtained.. The FTC has
given consumers a right, as well as
information about that right, that they
are not given under Texas law. In this
instance, the Commission cannot
conclude that Texas law affords
protection as great as that provided
under the Funeral Rule.

Also missing from Texas law is the
disclosure that must appear in
conjunction with the non-declinable
professional services fee on the general
price list. This disclosure alerts the
consumer that this fee is the one item on
the general price list that is fixed,
regardless of other selections. In
addition, it informs the consumer that
such a fee has already been included in
the package services of direct
cremation, immediate burial, and
forwarding or receiving remains, and
will not be added to the package price if
one of these services is selected. The
only information Texas would require
concerning the non-declinable
professional services fee is the sentence:
“However, any funeral arrangements
you select will include a charge for our
services.” 107 This sentence alone does
not inform tile consumer which fee on
the price list is required or how this fee
is handled if one of the package services
is selected. Moreover, in Texas the
ambiguity may be compounded by the
fact that the non-declinable services fee
is not specifically identified as such, but
is contained under a somewhat
amorphous category of “other itemized
services provided by the funeral home
staff.” 108 The Commission considers it
important that a general price list make
a clear distinction between the items
that are declinable and the fee that will
be assessed in every transaction. Texas
provides consumers with less
information in this regard.

The above differences between state
law and the Funeral Rule mean that

101 Under both Texas regulations (22 TAC
203.11(h)(2)(A)(i)) and the FTC Rule (18 CFR
453.4(b)(2)(i)(A)) this sentence must be inserted into
the general price fist introductory disclosure which
alerts consumers to their right to select only the
items they desire.

108 See section. 1VV.3, supra. It is not clear how this
aspect of the Texas regulation would be
implemented in the absence of the FTC Rule.
However, if this “other” services category were
permitted to include both declinable and non-
declinable items, the need for a disclosure
specifically identifying the non-deciinable fee would
become even more important.
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under Texas law consumers would
receive less information and less timely
information than they are now provided
under the Rule. The Commission
recognizes there are additional
provisions of Texas law that have no
counterpart in the Funeral Rule and
must be considered in determining
whether Texas law provides the same
“overall protection” as the Rule.
However, these provisions, though
offering tangible benefits to consumers,
are tangential to the Rule’s basic
objectives or were rejected by the
Commission in favor of a more effective
remedial approach.109 By contrast, the
deficiencies in state law discussed
above go to the heart of the Rule Given
these remaining differences, the
Commission cannot conclude that Texas
consumers would be provided with
protection as great as they now enjoy, if
the petition for exemption were
granted.110

B. Administration and Enforcement of
Texas Law

Section 453.9 of the Funeral Rule
specifies that an exemption petition
meeting the comparable-law test may be
granted only “for as long as the state
administers and enforces effectively the
state requirement” In denying the first
Texas petition, the Commission noted
that there were criticisms of state
enforcement but it declined to reach
that issue. The Commission
acknowledged that it would have to
make a finding of effective
administration and enforcement of state
law before an exemption petition could
be granted.111

Since the denial of the first petition,
Texas has made some commendable
improvements in its enforcement efforts.
For example, the TFSCs statutory
authority to assess administrative
penalties came into effect on September
1,1987.112 Nevertheless, it appears that

109 Some of these additional provisions of Texas
law were considered and rejected by the
Commission when it adopted the Funeral Rule. An
example is the requirement in Texas law that
funeral providers display their least expensive
caskets in the same general manner as other caskets
are displayed. The Commission concluded that
"reliance on rule provisions designed to stimulate
information disclosure is the most effective way to
ensure that consumers have a bonafide opportunity
to purchase low-cost caskets and other merchandise
if they so desire.”“ 47 FR at 42290.

1,0 The other remaining differences between the
state law and the FTC Rule, such as the fact that
Texas requires less itemization on its general price
list and requires no descriptive information on the
casket and outer burial container price lists, would
not. in themselves, necessarily warrant denial of an
exemption petition,

111 51 FR at 43747.

112 Document No. XX1U-18, letter dated February

27,1989, from Larry A. Farrow. Executive Director.
Continued
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significant compliance problems remain.
The present petition comes at the very
time that the Texas Sunset Advisory
Commission has recommended
substantial changes to the current Texas
enforcement scheme, based upon a staff
report characterizing state enforcement
as "minimal and ineffective.” For this
reason, and because there is insufficient
evidence to the contrary, the
Commission cannot conclude at this
time that state enforcement is sufficient
to warrant granting an exemption from
the Funeral Rule.

In December 1989, the staff of the
Texas Sunset Advisory Commission, the
state agency responsible for evaluating
the laws and regulations enforced by the
TFSC and the TFSC'’s performance,
issued a report that was highly critical
of TFSC enforcemnet. The Sunset
Advisory Commission Staff Report
stated that TFSC enforcement efforts
have been too heavily concentrated on
minor and technical violations. It noted
that in 1988, 47 percent of agency-
initiated complaints involved only one
or both of two minor violations. One of
those requirements was subsequently
repealed by statute and the report
concluded that the volume of agency-
initiated complaints would be greatly
reduced in the future unless the TFSC
changed its approach to identifying law
violations. Agency efforts to resolve
consumer complaints were
characterized as “minimal and
ineffective." In addition, die report
criticized the TFSC for failure to track
and monitor identified violators of its
regulations. It recommended that the
majority of TFSC commissioners be
appointed from the general public rather
than the funeral industry and made
other recommendations to improve
consumer protection in the funeral
services area. In February 1990, the
Sunset Commission, though not
supporting staffs recommendations that
the agency be abolished and its
functions transferred to the Department
of Health, adopted the staffs other
recommendations for improving the
TFSC's consumer protection
enforcement.

The conclusions of the Sunset
Advisory Commission Staff Report are
not outweighed by any substantial
evidence to the contrary. It is difficult to
assess the effectiveness of any agency’s
enforcement record based on the
number of inspections, complaints, and
formal and informal proceedings. States,
like the FTC, have limited resources and
cannot be expected to demonstrate

TFSC. amending footnote 4 to Exhibit H of the
exemption petition.

perfect industry compliance with its
laws as a precondition of being granted
an exemption. States also should be free
to employ different means to achieve the
same enforcement objectives.113 At the
same time, however there is reason to
require clear evidence on the
enforcement question, and to maintain a
dual federal-state enforcement scheme
where it appears that consumers would
have less protection under state
enforcement alone.

The FTC has brought six Funeral Rule
enforcement actions in the state of
Texas between 1987 and 1989 and has
obtained total civil penalties of $185,000.
In these six cases, the FTC alleged
substantial Funeral Rule violations
regarding significant Rule provisions.
Investigation of Texas funeral homes for
noncompliance with the Funeral Rule
continues at the present time by the
FTC’s Dallas Regional Office. In light of
the evidence indicating that Texas state
enforcement may not be providing a
level of protection equivalent to that of
the FTC, particularly with regard to
certain significant Funeral Rule
provisions, the Commission is reluctant
to deny consumers the benefit of its
deterrent presence at this time.

C. Conclusion

The Commission concludes that
despite changes in Texas law since
denial of the first Texas exemption
petition, Texas law does not afford
consumers protection as great as, or
greater than, that afforded by the FTC
Funeral Rule. Moreover, the Commission
cannot conclude that Texas law
enforcement is sufficient to warrant the
grant of an exemption at this time.

The Commission therefore concludes that
the Texas petition for exemption from the
Funeral Rule should be denied.

List of Subjects in 16 CFR Part 453

Funeral, Funeral homes, Price
disclosures, Trade practices.

113 What is revealed by examination of the case
files submitted by the TFSC is a very different
pattern of enforcement submitted by the TFSC is a
very different pattern of enforcement from that
undertaken by the FTC. TFSC investigations are
focused only on the facts of the particular complaint
that triggered the investigation. During a Federal
Trade Commission investigation, on the other hand.
FTC staff looks for a pattern of illegal conduct. This
is done by examining funeral home records for a
period of months or years and surveying past
customers to determine whether they received a
general price list and other documents in
accordance with the Rule. In most cases there also
has been a substantial difference In civil penalty
amounts imposed as a result of FTC enforcement
actions and state enforcement actions.
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By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 91-15009 Filed 6-24-91; 8:45 am]
BfU-IMG CODE 6750-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 301

[GL-7G6-88]

RIN 1545-AM63

Civil Cause of Action for Failure To
Release a Lien

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide
guidance relating to the civil cause of
action under section 7432 of the Internal
Revenue Code of 1988 (the "Code”) for
the knowing or negligent failure to
release a lien under section 6325 of the
Code. The cause of action for the failure
to release a lien was created by section
6240 of thé Technical and Miscellaneous
Revenue Act of 1988. The proposed
regulations define certain key terms in
the underlying statute, provide
procedures for a taxpayer to notify the
Internal Revenue Service of the failure
to release a lien and create an
administrative remedy that must be
exhausted prior to the filing of a cause
of action.

DATES: Writen comments and requests
for a public hearing must be received by
August 9,1991.

ADDRESSES: Send comments and
requests for a public hearing to: Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Attn: CC:CORP:T:R
(GL-706-88), room 5228, Washington,
DC 20044.

FOR FURTHER INFORMATION CONTACT:
Kevin B. Connelly, (202) 535-9682 (not a
toll-free number),

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
regulations amending the Procedure and
Administration Regulations (26 CFR part
301) pursuant to section 7432 of the
Internal Revenue Code. The proposed
regulations reflect the amendment of
section 7432 by section 6240 of the
Technical and Miscellaneous Revenue
Act of 1988 (Pub. L. No. 100-647).
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Explanation of Provisions

Section 6240 of the Technical and
Miscellaneous Revenue Act of 1988
(Pub. L. No. 100-647,102 Stat. 3342)
redesignated section 7432 of the Code as
section 7433 and added a new section
7432. New section 7432 gives taxpayers
the right to bring an action for damages
in federal district court if any officer or
employee of the Internal Revenue
Service knowingly, or by reason of
negligence, fails to release, in
accordance with section 6325 of the
Code, a federal tax lien on property of
the taxpayer. The taxpayer has a duty to
mitigate damages, and the total amount
of damages recoverable under section
7432 is the sum of (i) the actual, direct
economic damages sustained by the
taxpayer which, but for the actions of
the officer or the employee of the
Internal Revenue Service, would not
have been sustained, and (ii) costs of the
action. No action for damages may be
filed in federal district court until the
taxpayer exhausts administrative
remedies available within the Internal
Revenue Service.

Section 6325 requires the Secretary to
release a lien not later than 30 days '
after the day on which: (1) The
Secretary finds that the underlying
liability has been fully satisfied or has
become legally unenforceable: or (2) the
Secretary accepts a bond that is
conditioned upon full payment of the
underlying liability.

The proposed regulations provide
that, for purposes of section 7432, a
finding that the underlying liability has
been fully satisfied or has become
legally unenforceable is treated as made
on the earlier of (1) the date the district
director finds full satisfaction or legal
unenforceability or (2) the date the
district director receives a request for a
certificate of release under §401.6325-
1(f) of the Income Tax Regulations,
together with any information which is
reasonably necessary for the district
director to conclude that the lien has
been fully satisfied or is legally
unenforceable.

The proposed regulations define
actual, direct economic damages as
actual pecuniary damages sustained by
the taxpayer that would not have
sustained but for an officer’s of an
employee’s failure to release, in
accordance with section 6325, a lien on
property of the taxpayer. Injuries such
as inconvenience, emotional distress
and loss of reputation are compensable
only to the extent that they result in
actual, pecuniary damages. Litigation
and administrative costs incurred in
seeking relief, through litigation or
administrative processes, from the

failure to release a lien are not
recoverable under this section as actual,
direct economic damages.

The proposed regulations define costs
of the action recoverable as damages
under section 7432(b)(2) as: (1) Fees of
the clerk and marshall; (2) fees of the
court reported for all or any part of the
stenographic transcript necessarily
obtained for use in the case; (3) fees and
disbursements for printing and
witnesses; (4) fees for exemplification
and copies of papers necessarily
obtained for use in the case; (5) docket
fees; and (6) compensation of court-
appointed experts and interpreters.
Costs of the action do not include any
costs other than those costs specifically
enumerated in the proposed regulations.

Reasonable litigation costs, including
attorneys fees (generally limited to $75
per hour) not recoverable under this
section may be recoverable under
section 7430. If following the Internal
Revenue Service’s denial of an
administrative claim on the grounds that
the Internal Revenue Service did not -
violate section 7432(a), a taxpayer
brings a civil action for damages in a
district court of the United States, and
establishes entitlement to damages
under this section, substantially prevails
with respect to the amount of damages
in controversy, and meets the
requirements of section 7430(c)(4)(A)(iii)
(relating to notice and net worth
requirements), the taxpayer will be
considered a “prevailing party” for
purposes of section 7430. Such taxpayer,
therefore, will generally be entitled to
attorneys fees and other reasonable
litigation costs not recoverable under
section 7432.

Administrative costs, including
attorney’s fees incurred pursuing an
administrative claim for damages under
section 7432, are not recoverable under
section 7430. Section 7430(c)(2) provides
that recoverable administrative costs
include only those costs incurred on or
after the earlier of (1) the date of the
receipt by the taxpayer of the notice of a
decision by the Internal Revenue
Service Office of Appeals, and (2) the
date of the notice of deficiency. The
legislative history of the Technical and
Miscellaneous Revenue Act of 1988
indicates that this limitation is intended
to prevent recovery of administrative
costs incurred in a collection action.
H.R. Conf. Rep. No. 1104,100th Cong., 2d
Sess. 226 (1988). An action under section
7432 is a collection action for these
purposes.

The proposed regulations provide that
an action may not be maintained in
federal district court under this section
unless the taxpayer first files an
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administrative claim for damages with
the Internal Revenue Service. The claim
must be made in writing to the district
director (marked for the attention of the
Chief, Special Procedures Function) of
the district in which the taxpayer
currently resides or the district in which
the notice of federal tax lien was filed.
The claim must include: (1) The name,
current address, current home and work
telephone numbers and any convenient
times to be contacted, and taxpayer
identification number of the taxpayer
making the claim; (2) a copy of the
notice of lien affecting the taxpayer’s
property, if available; (3) a copy of the
request for release of lien under section
401.6325-I(f), if applicable; (4) the
grounds for the claim; (5) a description
of the damages incurred by the
taxpayer; (6) the dollar amount of the
claim, including an estimate of damages
that have not yet been incurred, but that
are reasonably foreseeable; and (7) the
signature of the taxpayer or duly
authorized representative. A taxpayer is
precluded from maintaining a civil
action for an amount greater than the
amount (already incurred and
estimated) specified in the
administrative claim, except where the
increasd amount is based upon newly
discovered evidence not reasonably
discoverable at the time the
administrative claim was filed, or upon
allegation and proof of intervening facts
relating to the amount of claim.

The proposed regulations provide
that, after an administrative claim has
been filed, an action may not be filed in
federal district court until the earlier of
(1) the time a decisions is rendered on
the claim or (2) 30 days from the date
the administrative claim is filed. A
taxpayer, however, must file an action
with the federal disteict court within
two years after the cause of action
accures. Thus, if an administrtative
claim is filed in the last 30 days before
the two-year limitation period expires, a
taxpayer may file an action in federal
district court any time after the
administrative claim is filed and before
the expiration of the two-year limitation
period. A cause of action accrues under
this section when the taxpayer has had
a reasonable opportunity to discover all
essential elements of a possible cause of
action.

For purposes of the recovery of
litigation costs under section 7430, if the
Internal Revenue Service does not
respond on the merits to an
administrative claim for damages within
30 days after the claim is filed, the
Internal Revenue Service’s failure to
respond will be considered a denial of
the claim on the grounds that Internal
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Revenue Service did not violate section
7432(a).

Effective Date

These proposed regulations would be
effective for actions filed after the date
final regulations are published in the
Federal Register.

Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is nor required. It also has been
determind that section 553(b) of the
Administrative Procedures Act (5 U.S.C.
chapter 5) and the Regulatory Flexibilty
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
nor required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small businesses.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are timely
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety. A public
hearing will be scheduled and held upon
written request by any person who
submits written comments on the
proposed rules. Notice of the time, place
and date for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Kevin B.
Connelly, Office of the Assistant Chief
Counsel (General Litigation), Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 301

Administrative practice and
procedure, Alimony, Bankruptcy, Child
support, Continental shelf, Courts,
Crime, Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Investigations, Law enforcement Qil
pollution, Penalties, Pensions, Reporting
and recordkeeping requirements,
Statistics, Taxes.

Adoption of Addition to the Regulations

Accordingly, title 26, part 301 of the
Code of Federal Regulations is proposed
to be as amended follow.

PART 301—[AMENDED]

Paragraph 1. The authority citation for
part 301 continues to read in part:

Authority: 26 U.S.C. 7805 * * * § 301.7432
also issued under 26 U.S.C. 7432(e).

Par. 2. Section 301.7432-1 is added
under the heading “Proceedings by
Taxpayers and Third Parties” to read as
follows:

§301.7432-1 Civil cause of action of
failure to release a lien.

(a) Ingeneral. If any officer or
employee of the Internal Revenue
Service knowingly, or by reason of
negligence, fails to release a lien on
property of the taxpayer in accordance
with section 6325 of the Internal
Revenue Code, such taxpayer may bring
a civil action for damages against the
United States in federal district court.
The total amount of damages
recoverable is the sum of:

(1) The actual, direct economic
damages sustained by the taxpayer
which, but for the officer's or the
employee’s knowing or negligent failure
to release the lien under section 6325,
would not have been sustained; and

(2) Costs of the action.

The amount of actual, direct economic
damages that are recoverable is reduced
to the extent such damages reasonably
could have been mitigated by the
plaintiff. An action for damages filed in
federal district court may not be
maintained unless the taxpayer has filed
an administrative claim pursuant to
paragraph (f) of this section and has
waited the period required under
paragraph (e) of this section.

(b) Finding ofsatisfaction or
unenforceability. For purposes of this
section, a finding under section
6325(a)(1) that the liability for the
amount assessed, together with all
interest in respect thereof, has been fully
satisfied or has become legally
unenforceable is treated as made on the
earlier of:

(1) The date on which the district
director of the district in which the
taxpayer currently resides or the district
in which the lien was filed finds full
satisfaction or legal unenforceability; or

(2) The date on which such district
director receives a request for a
certificate of release of lien in
accordance with § 401.6325-I(f),
together with any information which is
reasonably necessary for the district
director to conclude that the lien has
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been fully satisfied or is legally
unenforceable.

(c) Actual, direct economic
damages— (1) Definition. Actual, direct
economic damages are actual pecuniary
damages sustained by the taxpayer that
would not have been sustained but for
an officer’s or an employee’s failure to
release a lien in accordance with section
6325 of the Internal Revenue Code.
Injuries such as inconvenience,
emotional distress and loss of reputation
are compensable only to the extent that
they result in actual pecuniary damages.

(2)  Litigation costs and administrative

costs not recoverable. Litigation costs
and administrative costs described in
this paragraph are not recoverable as
actual, direct economic damages.
Litigation costs may be recoverable
under section 7430 (see paragraph (j) of
this section) or, solely to the extent
described in paragraph (d) of this
section, as costs of the action.

(i) Litigation costs. For purposes of
this paragraph, litigation costs are any
costs incurred pursuing litigation for
relief from the failure to release a lien,
including costs incurred pursuing a civil
action in federal district court under
paragraph (a) of this section. Litigation
costs include the following:

(A) Court costs;

(B) Expenses of expert witnesses in
connection with a court proceeding;

(C) Cost of any study, analysis,
engineering report, test, or project
prepared for a court proceeding; and

(D) Fees paid or incurred for the
service of attorneys, or other individuals
authorized to practice before the court,
in connection with a court proceeding.

(if) Administrative costs. For purposes
of this section, administrative costs are
any costs incurred pursuing
administrative relief from die failure to
release a lien, including costs incurred
pursuing an administrative claim for
damages under paragraph (f) of this
section. The term administrative costs
includes:

(A) Any administrative fees or similar
charges imposed by the Internal
Revenue Service; and

(B) Expenses, costs, and fees
described in paragraph (c)(2)(i) of this
section incurred in pursuing
administrative relief.

(d) Costs of the action. Costs of the
action recoverable as damages under
this section are limited to the following
costs:

(1) Fees of the clerk and marshall;

(2) Fees of the court reporter for all or
any part of the stenographic transcript
necessarily obtained for use in the case;

(3) Fees and disbursements for
printing and witnesses;
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(4) Fees for exemplification and
copies of paper necessarily obtained for
use in the case;

(5) Docket fees; and

(6) Compensation of court appointed
experts and interpreters.

(e) No civil action in federal district
courtprior tofiling an administrative
claim—(1) Except as provided in
paragraph (e)(2) of this section, no
action under paragraph (a) of this
section shall be maintained in any
federal district court before the earlier
of the following dates:

(D) The date a decision is rendered on
a claim filed in accordance with
paragraph (f) of this section; or

(i) The date 30 days after the date an

administrative claim is filed in
accordance with paragraph (f) of this
section.

(2) If an administrative claim is filed
in accordance with paragraph (f) of this
section during the last 30 days of the
period of limitations described in
paragraph (i) of this section, the
taxpayer may file an action in federal
district court any time after the
administrative claim is filed and before
the expiration of the period of
limitations, without waiting for 30 days
to expire or for a decision to be
rendered on the claim.

(f) Proceduresfor an administrative
claim—(1) Manner. An administrative
claim for actual, direct economic
damages as defined in paragraph (c) of
this section shall be sent in writing to
the district director (marked for the
attention of the Chief, Special
Procedures Function) in the district in
which the taxpayer currently resides or
the district in which the notice of federal
tax lien was filed.

(2) Form. The administrative claim
shall include:

(i) The name, current address, current
home and work telephone numbers and
any convenient times to be contacted,
and taxpayer identification number of
the taxpayer making the claim;

(ii) A copy of the notice of federal tax
lien affecting the taxpayer’s property, if
available;

(iii) A copy of the request for release
of lien made in accordance with
§ 401.6325-I(f) of the Code of Federal
Regulations, if applicable;

(iv) The grounds, in reasonable detail,
for the claim (include copies of any
available substantiating documentation
or correspondence with the Internal
Revenue Service);

(v) A description of the injuries
incurred by the taxpayer filing the claim
(include copies of any available
substantiating documentation or
evidence);

(vi) The dollar amount of the claim,
including any damages that have not yet
been incurred but that are reasonably
foreseeable (include copies of any
available substantiating documentation
or evidence); and

(vii) The signature of the taxpayer or
duly authorized representative.

For purposes of this paragraph, a duly
authorized representative is any
attorney, certified public accountant,
enrolled actuary, or any other person
permitted to represent the taxpayer
before the Internal Revenue Service who
is not disbarred or suspended from
practice before the Internal Revenue
Service and who has a written power of
attorney executed by the taxpayer.

(9) Notice offailure to release lien. An
administrative claim under paragraph (f)
of this section shall be considered a
notice of failure to release a lien.

(h) No action in federal district court
for any sum in excess of the dollar
amount sought in the administrative
claim. No action for actual, direct
economic damages under paragraph (a)
of this section shall be instituted in
federal district court for any sum in
excess of the amount (already incurred
and estimated) of the administrative
claim filed under paragraph (f) of this
section, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable at
the time the administrative claim was
filled, or upon allegation and proof of

.intervening facts relating to the amount

of the claim.

(i) Period of limitations—(1) Time of
filing. A civil action under paragraph (a)
of this section must be brought in
federal district court within 2 years after
the date the cause of action accrues.

(2) Cause ofaction accrues. A cause
of action accrues when the taxpayer has
had a reasonable opportunity to
discover all essential elements of a
possible cause of action.

(j) Recovery ofcosts under section
7430. Reasonable litigation costs*
including attorney’s fees, not
recoverable under this section may be
recoverable under section 7430. If
following the Internal Revenue Service’s
denial of an administrative claim on the
grounds that the Internal Revenue
Service did not violate section 7432(a), a
taxpayer brings a civil action for
damages in a district court of the United
States, and establishes entitlement to
damages under this section,
substantially prevails with respect to the
amount of damages in controversy, and
meets the requirements of section
7430(c)(4)(A)(iii) (relating to notice and
net worth requirements), the taxpayer
will be considered a “prevailing party”
for purposes of section 7430. Such
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taxpayer, therefore, will generally be
entitled to attorney’s fees and other
reasonable litigation costs not
recoverable under this section. For
purposes of this paragraph, if the
Internal Revenue Service does not
respond on the merits to an
administrative claim for damages within
30 days after the claim is filed, the
Internal Revenue Service’s failure to
respond shall be considered a denial of
the administrative claim on the grounds
that the Internal Revenue Service did
not violate section 7432(a).
Administrative costs, including
attorney’s fees incurred pursuing an
administrative claim under paragraph (f)
of this section, are not recoverable
under section 7430.

(k) Effective date. This section applies

with respect to civil actions under
section 7432 filed in federal district court
after June 25,1991.

Fred T. Goldberg, Jr.,

Commissioner oflnternal Revenue.

[FR Doc. 91-14911 Filed 6-24-91; 8:45 am]
BILLING CODE 4830-01-M

26 CFR Part 301
[GL-707-88]
RIN 1545-AM75

Civil Cause of Action for Unauthorized
Collection Actions

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

summary: This document contains
proposed regulations that provide
guidance relating to the civil cause of
action under section 7433 of the Internal
Revenue Code of 1986 (the “Code”) for
certain unauthorized collection actions.
The cause of action for unauthorized
collection actions was created by
section 6241 of the Technical and
Miscellaneous Revenue Act of 1988. The
proposed regulations define certain key
terms in the underlying statute and
create an administrative remedy that
must be exhausted prior to the filing of a
cause of action. The proposed
regulations are needed to provide
taxpayers with guidance and to create
an administrative remedy in connection
with this cause of action.

DATES: Written comments and requests
for a public hearing must be received by
August 9,1991.

ADDRESSES: Send coments and requests
for a public hearing to: Internal Revenue
Service P.O. Box 7604, Ben Franklin
Station, Attn: CC:CORP:T:R (GL-707-
88), room 5228, Washington, DC 20044.
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FOR FURTHER INFORMATION CONTACT:
Kevin B. Connelly, 202-535-9682 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
regulations amending the Procedure and
Administration Regulations (26 CFR part
301) pursuant to section 7433 of the
Internal Revenue Code. The proposed
regulations reflect the addition of
section 7433 to the Internal Revenue
Code by section 6241 of the Technical
and Miscellaneous Revenue Act of 1988
(Pub. L. No. 100-647).

Explanation of Provisions

Section 6241 of the Technical and
Miscellaneous Revenue Act of 1988
(Pub. L. No. 100-647,102 Stat. 3342)
added section 7433 to the Code. Section
7433 gives taxpayers the right to bring
an action for damages in federal district
court if, in connection with the
collection of a federal tax, any officer or
employee of the Internal Revenue
Service recklessly or intentionally
disregards any provision of the Internal
Revenue Code or any regulation
promulgated under the Internal Revenue
Code. The taxpayer has a duty to
mitigate damages, and the total amount
of damages recoverable under section
7433 is the lesser of $100,000, or the sum
(i) the actual, direct economic damages
sustained as a proximate result of the
internal revenue officer’s or employee’s
wrongful conduct, and (ii) costs of the
action. No action may be filed in federal
district court until the taxpayer exhausts
administrative remedies available
within the Internal Revenue Service.

The proposed regulations define
actual, direct economic damages as
actual pecuniary damages sustained by
a taxpayer as a proximate results of
reckless or intentional actions of an
internal revenue officer or employee.
Injuries such as inconvenience,
emotional distress and loss of reputation
are compensable only to the extent that
they result in actual pecuniary damages.
Litigation and administrative costs are
not recoverable under this section as
actual, direct economic damages.

The proposed regulations define costs
of the action recoverable as damages
under section 7433(b)(2) as: (1) Fees of
the clerk and marshall; (2) fees of the
court reporter for all or any part of the
stenographic transcript necessarily
obtained for use in the case; (3) fees and
disbursements for printing and
witnesses; (4) fees for exemplification
and copies of papers necessarily
obtained for use in the case; (5) docket
fees; and (6) compensation of court

appointed experts and interpreters.
Costs of the action do not include any
costs other than those costs specifically
enumerated in the proposed regulations.

Reasonable litigation costs, including
attorney’s fees (generally limited to $75
per hour) not recoverable under this
section may be recoverable under
section 7430. If following the Internal
Revenue Service’s denial of an
administrative claim on the grounds that
the Internal Revenue Service did not
violate section 7433(a), a taxpayer
brings a civil action for damages in a
district court of the United States, and
establishes entitlement to damages
under this section, substantially prevails
with respect to the amount of damages
in controversy and meets the
requirements of section 7430(c)(4)(A)(iii)
(relating to notice and net worth
requirements), the taxpayer will be
considered a “prevailing party” for
purposes of section 7430. Such taxpayer,
therefore, will generally be entitled to
attorney’s fees and other reasonable
litigation costs not recoverable under
section 7433.

Administrative costs, including
attorney’s fees incurred pursuing an
administrative claim for damages under
section 7433, are not recoverable under
section 7430. Section 7430(c)(2) provides
that recoverable administrative costs
include only those costs incurred on or
after the earlier of (1) the date of the
receipt by the taxpayer of the notice of a
decision by the Internal Revenue
Service Office of Appeals, and (2) the
date of the notice of deficiency. The
legislative history to the Technical and
Miscellaneous Revenue Act of 1988
indicates that this limitation is intended
to prevent recovery of administrative
costs incurred in a collection action.
H.R. Conf. Rep. No. 1104,100th Cong., 2d
Sess. 226 (1988).

The proposed regulations provide that
an action may not be maintained in
federal district court under this section
unless the taxpayer first files an
administrative claim for damages with
the Internal Revenue Service. The claim
must be made in writing to the district
director (marked for the attention of
Chief, Special Procedures Function) of
the district in which the taxpayer
currently resides. The claim must
include: (1) The name, current address,
current home and work telephone
numbers and any convenient times to be
contacted, and taxpayer identification
number of the taxpayer making the
claim; (2) the grounds, in detail, for the
claim; (3) a description of the damages
incurred by the taxpayer, (4) the dollar
amount of the claim, including an
estimate of damages that have not yet
been incurred, but that are reasonably
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foreseeable; and (5) the signature of the
taxpayer or duly authorized
representative. A taxpayer is precluded
from maintaining a civil action for an
amount greater than the amount
(already incurred and estimated)
specified in the administrative claim,
except where the increased amount is
based upon newly discovered evidence
not reasonably discoverable at the time
the administrative claim was filed, or
upon allegation and proof of intervening
facts relating to the amount of the claim.

The proposed regulations provide that
after an administrative claim has been
filed, an action may not be filed in
federal district court until the earlier of
(1) the time a decision is rendered on the
claim or (2) six months from the date the
administrative claim is filed. A
taxpayer, however, must file an action
in federal district court within two years
after a cause of action accrues. Thus, if
an administrative claim is filed in the
last six months before the two-year
limitation period expires, the taxpayer
may file an action in federal district
court any time after the administrative
claim is filed and before the expiration
of the two-year limitation period. A
cause of action accrues under this
section when the taxpayer has had a
reasonable opportunity to discover all
essential elements of a possible cause of
action.

For purposes of the recovery of
litigation costs under section 7430, if the
Internal Revenue Service does not
respond on the merits to an
administrative claim for damages within
six months after the claim is filed, the
Internal Revenue Service’s failure to
respond will be considered a denial of
the claim on the grounds that Internal
Revenue Service did not violate section
7433(a).

Effective Date

These proposed regulations would be
effective with respect to actions filed
after the date final regulations are
published in the Federal Register.

Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It also has been
determined that section 553(b) of the
Administrative Procedures Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
proposed regulations will be submitted
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to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
businesses.

Comments mid Request for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are timely
submitted (preferably a signed original
and eight copies} to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety. A public
hearing will be scheduled and held upon
written request by any person who
submits written comments on the
proposed rules. Notice of the time, place
and date for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Kevin B.
Connelly, Office of Assistant Chief
Counsel (General Litigation), Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 301

Administrative practice and
procedure, Alimony, Bankruptcy, Child
support. Continental shelf, Courts,
Crime, Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Investigations, Law enforcement, Oil
pollution, Penalties, Pensions, Reporting
and recordkeeping requirements,
Statistics, Taxes.

Adoption of Addition to the Regulations

Accordingly, title 26, part 301 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 301—[AMENDED}

Paragraph 1. The authority citation for
part 301 continues to read in part:

Authority: 26 U.S.C. 7805.

Par. 2. Section 301.7433-1 is added
under the heaing “Proceedings by
Taxpayers and Third Parties" to read as
follows:

§301.7433-1 Civil cause of action for
certain unauthorized collection actions.

(a) Ingeneral. If, in connection with
the collection of a federal tax with
respect to a taxpayer, an officer or an
employee of the Internal Revenue
Service recklessly or intentionally
disregards any provision of the Internal
Revenue Code or any regulation
promulgated under the Internal Revenue

Code, such taxpayer may bring a civil
action for damages against the United
States in federal district court The
taxpayer has a duty to mitigate
damages. The total amount of damages
recoverable is the lesser of $100,000, or
the sum of:

(1) The actual, direct economic
damages sustained as a proximate result
of the reckless or intentional actions of
the officer or employee; and

(2) Costs of the action.

An action for damages filed in federal
district court may not be maintained
unless the taxpayer has filed an
administrative claim pursuant to
paragraph (e) of this section, and has
waited for the period required under
paragraph (d) of this section.

(b) Actual, direct economic
damages— (1) Definition. Actual, direct
economic damages are actual pecuniary
damages sustained by the taxpayer as
the proximate result of the reckless or
intentional actions of an officer or an
employee of the Internal Revenue
Service. Injuries such as inconvenience,
emotional distress and loss of reputation
are compensable only to the extent that
they result in actual pecuniary damages.

(2) Litigation costs and administrative
costs notrecoverable. Litigation costs
and administrative costs are not
recoverable as actual, direct economic
damages. Litigation costs may be
recoverable under section 7430 (see
paragraph (h) of this section) or, soley to
the extent described in paragraph (c) of
this section, as costs of the action,

(i) Litigation costs. For purposes of
this paragraph, litigation costs are any
costs incurred pursuing litigation for
relief from the action taken by the
officer or employee of the Internal
Revenue Service, including costs
incurred pursuing a civil action in
federal district court under paragraph
(a) of this section. The term litigation
costs includes the following:

(A) Court costs;

(B) Expenses of expert witnesses in
connection with a court proceeding;

(C) Cost of any study, analysis,
engineering report, test, or project
prepared for a court proceeding; and

(D) Fees paid or incurred for the
services of attorneys, or other
individuals authorized to practice before
the court, in connection with a court
proceeding.

(ii) Administrative costs. For purposes
of this section, administrative costs are
any costs incurred pursuing
administrative relief from the action
taken by an officer or employee of the
Internal Revenue Service, including
costs incurred pursuing an
administrative claim for damages under
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paragraph (e) of this section. The term
administrative costs includes:

(A) Any administrative fees or similar
charges imposed by the Internal
Revenue Service; and

(B) Expenses, costs, and fees
described in paragraph (b)(2)(i) of this
section incurred pursuing administrative
relief.

(c) Costs of the action. Costs of the
action recoverable as damages under
this section are limited to the following
costs:

(1) Fees of the clerk and marshall;

(2) Fees of the court reporter for all or
any part of the stenographic transcript
necessarily obtained for use in the case;

(3) Fees and disbursements for
printing and witnesses;

(4) Fees for exemplification and
copies of paper necessarily obtained for
use in the case;

(5) Docket fees; and

(6) Compensation of court appointed
experts and interpreters.

(d) No civil action in federal district
courtprior tofiling an administrative
claim—(1) Except as provided in
paragraph (d)(2) of this section, no
action under paragraph (a) of this
section shall be maintained in any
federal district court before the earlier
of the following dates:

() The date the decision is rendered
on a claim filed in accordance with
paragraph (e) of this section; or

(i) The date six months after the date

an administrative claim is filed in
accordance with paragraph (e) of this
section.

(2) If an administrative claim is filed
in accordance with paragraph (e) of this
section during the last six months of the
period of limitations described in
paragraph (g) of this section, the
taxpayer may file an action in federal
district court any time after the
administrative claim is filed and before
the expiration of the period of
limitations. 1

(e) Procedures for an administrative
claim— (1) Manner. An administrative
claim for the lesser of $100,000 or actual,
direct economic damages as defined in
paragraph (b) of this section shall be
sent in writing to the district director
(marked for the attention of the Chief,
Special Procedures Function) of the
district in which the taxpayer currently
resides.

(%) Form. The administrative claim
shall include:

@ The name, current address, current

home and work telephone numbers and
any convenient times to be contacted,
and taxpayer identification number of
the taxpayer making the claim;
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(if) The grounds, in reasonable detail,
for the claim (include copies of any
available substantiating documentation
or correspondence with the Internal
Revenue Service);

(iiif) A description of the injuries
incurred by the taxpayer filing the claim
(include copies of any available
substantiating documentation or
evidence);

(iv) The dollar amount of the claim,
including any damages that have not yet
been incurred but which are reasonably
foreseeable (including copies of any
available substantiating documentation
or evidence); and

(v) The signature of the taxpayer or
duly authorized representative.

For purposes of this paragraph, a duly
authorized representative is any
attorney, certified public accountant,
enrolled actuary, or any other person
permitted to represent the taxpayer
before the Internal Revenue Service who
is not disbarred or suspended from
practice before the Internal Revenue
Service and who has a written power of
attorney executed by the taxpayer.

() No action in federal district court
for any sum in excess of the dollar
amount sought in the administrative
claim. No action for actual, direct
economic damages under paragraph (a)
of this section shall be instituted in
federal district court for any sum in
excess of the amount (already incurred
and estimated) of the administrative
claim filed under paragraph (e) of this
section, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable at
the time the administrative claim was
filed, or upon allegation and proof of
intervening facts relating to the amount
of the claim.

(g) Period oflimitations—(1) Timefor
filing. A civil action under paragraph (a)
of this section must be brought in
federal district court within 2 years after
the date the cause of action accrues.

(2) Right ofaction accrues. A cause of
action under paragraph (a) of this
section accrues when the taxpayer has
had a reasonable opportunity to
discover all essential elements of a
possible cause of action.

(h) Recovery of costs under section
7430. Reasonable litigation costs,
including attorney’s fees, not
recoverable under this section may be
recoverable under section 7430. If
following the Internal Revenue Service’s
denial of an administrative claim on the
ground that the International Revenue
Service did not violate section 7433(a), a
taxpayer brings a civil action for
damages in a district court of the United
States, and establishes entitlement to
damages under this section,

substantially prevails with respect to the
amount of damages in controversy and
meets the requirements of section
7430(c)(4)(A)(iii) (relating to notice and
net worth requirements), the taxpayer
will be considered a “prevailing party”
for purposes of section 7430. Such
taxpayer, therefore, will generally be
entitled to attorney’s fees and other
reasonable litigation costs not
recoverable under this section. For
purposes of this paragraph, if the
Internal Revenue Service does not
respond on the merits to an
administrative claim for damages within
six months after the claim is filed, the
Internal Revenue Service’s failure to
respond shall be considered a denial of
the claim on the grounds that the
Internal Revenue Service did not violate
section 7432(a). Administrative costs,
including attorney’s fees incurred
pursuing an administrative claim under
paragraph (f) of this section, are not
recoverable under section 7430.

(i) Effective date. This section applies
with respect to civil action under section
7433 filed after June 25,1991.

Fred T. Goldberg Jr.,

Commissioner ofInternal Revenue.

[FR Doc. 91-14912 Filed 6-24-91; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 223

[DoD Directive 5210.bb]

Department of Defense Unclassified
Controlled Nuclear Information (DoD
UCNI)

agency: Office of the Secretary. DoD.
action: Proposed rule.

summary: This part implements Public
Law 100-180, section 123, pertaining to
the protection and prevention of the
unauthorized dissemination of
Department of Defense Unclassified
Controlled Nuclear Information (DoD
UCNI) to distinguish it from a similar
Department of Energy program. This
part prescribes DoD policy for the
identification and control of DoD UCNI
and outlines procedures for document
handling and marking, dissemination
and transmission methods, safeguarding
requirements, and criteria for
withholding DoD UCNI from public
release under the provisions of the
Freedom of Information Act. This part
also contains a topical guide describing
types of information to be considered
for control as DoD UCNI.
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DATES: Written comments must be
received by July 25,1991.

ADDRESSES: Forward comments to the
Office of the Deputy Under Secretary of
Defense for Security Policy, room 3C285,
the Pentagon, Washington, DC 20301.

FOR FURTHER INFORMATION CONTACT:
Colonel R.E. Pike, 703-697-5568.

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR Part 223

Classified information; Security
measures.

Accordingly, title 32, chapter |,
subchapter M is proposed to be
amended to add part 223 to read as
follows:

PART 223—DEPARTMENT OF
DEFENSE UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION (DOD UCNI)

Sec.

223.1
223.2
223.3
223.4
2235

Purpose.

Applicability and scope.

Definitions.

Policy.

Responsibilities.

223.6 Procedures.

223.7 Information requirements.

Appendix A to part 223—Procedures for
Identifying and Controlling DoD UCNI

Appendix B to part 223—Guidelines for the
Determination of DoD UCNI

Authority: 10 U.S.C. 128 and 5 U.S.C.
552(b)(3).

§223.1 Purpose.

This part implements 10 U.S.C. 128 by
establishing policy, assigning
responsibilities, and prescribing
procedures for identifying, controlling,
and limiting the dissemination of
unclassified information on the physical
protection of DoD special nuclear
material (SNM), vital equipment, and
facilities. That information shall be
referred to as “the Department of
Defense Unclassified Controlled Nuclear
Information (DoD UCNI)," to distinguish
it from a similar Department of Energy
(DoE) program.

§223.2 Applicability and scope.

This part: (a) Applies to the Office of
the Secretary of Defense (OSD), the
Military Departments, the Chairman of
the Joint Chiefs of Staff and the Joint
Staff, the Unified and Specified
Commands, the Defense Agencies, and
the DoD Field Activities (hereafter
referred to collectively as “the DoD
Components”).

(b) Implements 10 U.S.C. 128, which is

the statutory basis for controlling the
DoD UCNI in the Department of
Defense. Title 10, United Staets Code,
Section 128 also constitutes the



28846

authority for invoking 32 CFR part 286 to
prohibit mandatory disclosure to DoD
UCNI under the “Freedom of
Information Act (FOIA)” in 5 U.S.C. 552.

(c) Supplements the security
classification guidance contained in
CG-W-51 and CG-SS-12 and DoD
Instruction 5210.67 8 by establishing
procedures for identifying, controlling,
and limiting the dissemination of
unclassified information on the physical
protection of DoD SNM.

(d) Applies to all SNM, regardless of
form, in reactor cores or to other items
under the direct control of the DoD
Components.

(e) Applies equally to DoD UCNI
under DoD control, except the statute
applicable to DoE UCNI (42 U.S.C. 2011
et seq.) must be used with the
concurrence of the DOE as the basis for
invoking the FOIA (section 552 of 10
U.S.C)).

§223.3 Definitions.

(a) Atomic energy defenseprograms.
Activities, equipment, and facilities of
the Department of Defense used or
engaged in support of the following:

(1) Development, production, testing,
sampling, maintenance, repair,
modification, assembly, utilization,
transportation, or retirement of nuclear
weapons or nuclear weapon
components.

(2) Production, utilization, or
transportation of DoD SNM for military
applications.

(3) Safeguarding of activities,
equipment, or facilitéis that support the
functions in definitions (a) (1) and (2) of
this section, including the protection of
nuclear weapons, nuclear weapon
components, or DoD SNM for military
applications at a fixed facility or in
transit.

(b) Safeguards. An integrated system
of physical protection, material
accounting, and material control
measures designed to deter, prevent,
detect and respond to unauthorized
possession, use, or sabotage of DoD
SNM. Safeguards include the timely
indication of possible diversion and
credible ensurance that no diversion has
occurred.

(c) Sensitive facility. A DoD SNM
facility that performs a sensitive
function (see definition (d) of this
section).

1Controlled document Not releasable to the
public.

2Requests may be forwarded to U.S, Department
of Energy (Forrestal Building},. 100 Independence
AVenue SW.. Attentin: Distribution Office of DOE
Publications. Washington. DC 20585.

3Copies may be obtained, at cost, from the
National Technical Information Service, 528S Port
Royal Road, Springfield. VA 22161.

(d) Sensitivefunction. A function in
support of atomic energy defense
programs whose disruption could
reasonably be expected to have a
significant adverse effect on the health
and safety of the public or the common
defense and security (see definition (a)
of this section).

(e) Special nuclear material (SNM).
Plutonium, uranium enriched in the
isotope-233 or in the Isotope-235, except
source material or any material
artificially enriched by any of the
foregoing.

(f) Vital equipment. Equipment,
systems, or components whose failure or
destruction would cause an impact on
safeguarding DoD SNM resulting in an
unacceptable interruption to a national
security program or an unacceptable
impact on the health and safety of the
public.

§223.4 Policy.

It is DoD policy:

(a) To prohibit the unauthorized
dissemination of unclassified
information on security measures for the
physical protection of DoD SNM, vital
equipment, and facilities.

(b) That the decision to protect
unclassified information as DoD UCNI
shall be based on a determination that
its disclosure or dissemination might
reasonably result in compromising
security measures for protecting DoD
SNM and that such compromise could
reasonably be expected to have an
adverse effect on, or risk to, the health
and safety of the public or the common
defense and security by significantly
increasing the probability of illegal
production of nuclear weapons or the
theft, diversion, or sabotage of DoD
SNM, vital equipment, and facilities.

(c) That DoD personnel shall not use
that authority to withhold information
from the appropriate committees of the
Congress.

§223.5 Responsibilities.

€] The Under Secretary of Defense
for Policy shall:

(1) Administer the DoD program for
controlling DoD UCNI.

(2) Coordinate DoD compliance with
the DoE program for controlling DoE
UCNI.

(3) Prepare and maintain the reports
required by 10 U.S.C. 128. Those reports
shall have the following information:

(i) Identification of the type of
information to be controlled as DoD
UCNII. It is not necessary to report each
document or numbers of documents.

(if) Justification for identifying the
type of information to be controlled as
DoD UCNI.
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(iii) Certification that only the minimal

information necessary to protect the
health and safety of the public or the
common defense and security is being
controlled as DoD UCNL

(b) The Assistant Secretary of
Defense (Public Affairs) shall provide
guidance to the Under Secretary of
Defense for Policy (USD(P)), other
elements of the OSD, and the Heads of
the DoD Components on the FOIA (5
U.S.C. 552), as implemented in 32 CFR
part 286, as it applies to the DoD UCNI
Program.

(c) The Heads of the DoD Components
shall:

(1) Implement this part in their DoD
Components.

(2) Advise the USD(P) of the
following, when information not in the
guidelines, in appendix B to this part
223, is determined to be DoD UCNI:

(i) Identification of the type of
information to be controlled as DoD
UCNI. It is not necessary to report each
document or numbers of documents.

(ii) Justification for identifying the
type of information as DoD UCNI, based
on the guidelines in Appendix B to this
part 223 and prudent application of the
adverse effects test.

§223.6 Procedures.

Appendix A to this part 223 outlines
the procedures for controlling DoD
UCNL Appendix B to this part 223
provides general and topical guidelines
for identifying information that may
qualify for protection as DoD UCNI. The
procedures and guidelines in appendices
A and B to this part 223 complement the
DoD Component programs to protect
other DoD-Bensitive unclassified
information and may be used with them.

§223.7 Information requirements.

() Section 128 of 10 U.S.C. requires
that the Secretary of Defense prepare on
a quarterly basis a report to be made
available on the request of any
interested person. The report does not
require the collection and collation of
detailed statistical data or identification
of specific documents protected under
the statute. The intent of the report is to
identify types or categories of
information being protected under the
statute and to provide the justification
for protecting die information. Newly
identified types of information
determined to be DoD UCNI by the
Heads of the DoD Components shall be
submitted to the USD(P) for review and
inclusion in the DoD UCNI guidelines in
appendix B to this part 223.
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(b)  The report is exempt from
licensing in accordance with DoD
7750.5-M,4 paragraph E.4z.

Appendix A to Part 223—Procedures for
Identifying and Controlling DoD UCNI

A. General

1. These procedures for identifying and
controlling DoD UCNI are provided as
guidance for the Heads of the DoD
Components to implement the Secretary of
Defense’s authority for controlling and
limiting the disclosure and dissemination of
unclassified information about die physical
protection of DoD SNM. vital equipment, or
facilities.

2. The decision to protect unclassified
information as DoD UCNI shall be based on a
determination that its disclosure or
dissemination could reasonably result in
compromising security measures for
protecting DoD SNM and that such
compromise could reasonably be expected to
have an adverse effect on, or risk to, the
health and safety of the public or the common
defense and security by significantly
increasing file probability of iHegal
production of nuclear weapons or file theft,
diversion, or sabotage of DoD SNM, vital
equipment, or facilities.

3. DoD UCNI shall be identified, controlled,
marked, transmitted, and safeguarded in the
DoD Components, the North Atlantic Treaty
Organization (NATO), and among DoD
contractors, consultants, and grantees
authorized to conduct official business for the
Department of Defense. Contracts requiring
the preparation of unclassified information
that could be DoD UCNI shall have the
requirements for identifying and controlling
the DoD UCNI.

4. DOE GG-21 and DoE Orders 5635.4 2 and
5650.3 * provide background on
implementation of the UCNI Program in the
DoE. The DoD Components maintaining
custody of DoE UCNI should refer to those
documents for its identification and control.

B. General Criteria

1- Hie Secretary of Defense’s authority for
prohibiting the unauthorized disclosure and
dissemination of DoD UCNI may be exercised
by the Heads of the DoD Components and by
the officials to whom such authority is
specifically delegated by the Heads of the
DoD Components. The disclosure and
dissemination of DoD UCNI may be
prohibited, if the disclosure or dissemination
could reasonably be expected to have a
significant adverse impact on, or risk to, the
health and safety of the public or the common
defense and security by significantly
increasing the probability of illegal
production of nuclear weapons or the theft,
diversion, or sabotage of DoD SNM, vital
equipment, or facilities.

4 See footnote 3 to $ 223.1(c).
1See footnote 2 to 8 223.1(c).
2 See footnote 2 to 8 223.1(c).
*See footnote 2 to 8223J(c).

2. DoD personnel, in making a
determination to protect unclassified
information as DoD UCNI, shall consider the
probability of an illegal production, theft,
diversion, or sabotage if the information
proposed for protection were made available
for public disclosure and dissemination. The
determination to protect specific documents
or information is not related to the ability of
DoD UCNI to be obtained by other sources.
The degree to which, if any, that information
has been publicly disseminated shall not be
considered before determining that a
document or information is DoD UCNI.

3. For determining the control of DoD
UCNI, the cognizant official should consider
how the unauthorized disclosure or
dissemination of such information could
assist a potential adversary in the following:

a. Selecting a target for an act of theft,
diversion, or sabotage of DoD SNM, vital
equipment, or facilities (e.g., relative
importance of a facility or the location, form,
and quantity of DoD SNM). Information that
can be obtained by observation from public
areas outside controlled locations should not
be considered as DoD UCNI.

h. Planning or committing an act of theft
diversion, or sabotage of DoO SNM, vital
equipment, or facilities (e.g., design of
security systems; building plans; methods
and procedures for transfer, accountability,
and handling of DoD SNM; or security plans,
procedures, and capabilities).

¢. Measuring the success of an act of theft
diversion, or sabotage of DoD SNM, vital
equipment, or facilities (e.g., actual or
hypothetical consequences of the sabotage of
specific vital equipment or facilities).

d. Illegally producing a nuclear explosive
device (e.g., unclassified nuclear weapon
design information useful in designing a
primitive nuclear device; location of unique
DoD SNM needed to fabricate such a device;
or location of a nuclear weapon).

e. Dispersing DoD SNM in the environment
(e.g., location, form, and quantity of Dod
SNM).

C. Identifying DoD UCNI

1. To be considered for protection as DoD
UCNI, the information must:

a. Be unclassified.

b. Pertain to security measures, including
plans, procedures, and equipment, for the
physical protection of DoD SNM, vital
equipment, or facilities.

¢. Meet the adverse effects test; i.e., that
the disclosure or dissemination of the
information could result in compromising
security measures for protecting DoD SNM
and that such compromise could reasonably
be expected to have an adverse effect on, or
risk to, the health and safety of the public or
the common defense and security by
significantly increasing the probability of
illegal production of nuclear weapons or the
theft, ;version, or sabotage of DoD SNM,
vital equipment, or facilities.

2. Information, in the categories in section
C. of Appendix B to this part 223, about DoD
SNM should be considered far protection as
DoD UCNI.
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3. Material originated before the effective
date of those procedures, which is found in
the normal course of business to have DoD
UCNI, shall be protected as DoD UCNI. There
is no requirement to conduct detailed file
searches to retroactively identify and control
DoD UCNI. As existing documents or
materials are withdrawn from file, they
should be reviewed to determine if they meet
the criteria for protection as DoD UCNI and
marked and controlled, accordingly.

D. Markings

1. An unclassified document with DoD
UCNI shall be marked “DoD Unclassified
Controlled Nuclear Information” at the
bottom on the outside of the front cover, if
any, and on the outside of the back cover, if
any.

2. Inan unclassified document, mi
individual page that has DoD UCNI shall be
marked “DoD Unclassified Controlled
Information” at the bottom of the page.

3. In a classified document, an individual
page that has both DoD UCNI and classified
information shall be marked at the top and
bottom of the page with the highest security
classification of information appearing on
that page. In marking sections, parts,
paragraphs, or similar portions, the
parenthetical term “(DoD UCNI}” shall be
used for those portions with DoD UCNI. In a
classified document, an individual page that
has DoD UCNI, but no classified information,
shall be marked “DaD Unclassified
Controlled Information" at the bottom of the
page. The DoD UCNI marking may be
combined with other markings, if all relevant
statutory and regulatory citations are
included.

4. Other material (eg* photographs, films,
tapes, or slides) shall be marked “DoD
Unclassified Controlled Nuclear Information”
to ensure that a recipient or viewer is aware
of the status of the information.

E. Dissemination and Transmission

1. DoD UCNI may be disseminated in the
DoD Components, the NATO, and among the
DoD contractors, consultants, and grantees
on a need-to-know basis to conduct official
business for the Department of Defense.
Recipients shall be made aware of the status
of such information, and transmission shall
be by means to preclude unauthorized
disclosure or dissemination. Contracts that
shall require access to DoD UCNI shall
require compliance with this part and the
DoD Component regulations and have the
requirements for the marking, handling, and
safeguarding of DoD UCNI.

2. DoD holders of DoD UCNI are authorized
to convey such information to officials in
other Departments or Agencies on a need-to-
know basis to fulfill a Government function.
Transmittal documents shall call attention to
the presence of DoD UCNI attachments using
an appropriate statement m the text, or
marking at the bottom of the transmittal
document, that “The attached document
contains DoD Unclassified Controlled
Nuclear Information (DoD UCNI).” Similarly,
documents transmitted shall be marked, as
prescribed in section D of fins appendix.

3. DoD UCNI transmitted outside the
Department of Defense requires application
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of an expanded marking to explain the
significance of the DoD UCNI marking. That
may be accomplished by typing or stamping
the following statement on the document
before transfer:

DEPARTMENT OF DEFENSE
UNCLASSIFIED CONTROLLED NUCLEAR
INFORMATION EXEMPT FROM
MANDATORY DISCLOSURE

(5 U.S.C. 552(b)(3), as authorized by 10 U.S.C.
128)

4. Documents with DoD UCNI shall be
transported so to preclude unauthorized
disclosure. When not commingled with
classified information, DoD UCNI may be
sent by first-class mail in a single, opaque
envelope or wrapping.

5 DoD UCNI may only be discussed or
transmitted over an unprotected telephone or
telecommunications circuit (to include
facsimile transmissions) in an emergency.
More secure means of communications shall
be used, when practical.

6. Each part of electronically transmitted
messages with DoD UCNI shall be marked
appropriately. Unclassified messages with
DoD UCNI shall have the abbreviation “DoD
UCNI” before the beginning of the text.

7. DoD UCNI may be processed, stored, or
produced on stand-alone personal computers,
or shared-logic word processing systems, if
protection from unauthorized disclosure or
dissemination, in accordance with the
procedures in section F of this Appendix 2
can be ensured.

8. A document marked as having DoD
UCNI may be reproduced minimally without
permission of the originator and consistent
with the need to carry out official business.

F Safeguarding DoD UCNI

1. During normal working hours, documents
determined to have DoD UCNI shall be
placed in an out-of-sight location, or
otherwise controlled, if the work area is
accessible to unescorted personnel.

2. At the close of business, DoD UCNI
material shall be stored so to preclude
disclosure. Storage of such material with
other unclassified documents in unlocked
receptacles; i.e., file cabinets, desks, or
bookcases, is adequate, when normal
Government or Government-contractor
internal building security is provided during
nonduty hours. When such internal building
security is not provided, locked rooms or
buildings normally provide adequate after-
hours protection. If such protection is not
considered adequate, DoD UCNI shall be
stored in locked receptacles; i.e., file
cabinets, desks, or bookcases.

3. Nonrecord copies of DoD UCNI materials
must be destroyed by tearing each copy into
pieces to reasonably preclude reconstruction
and placing the pieces in regular trash
containers. If the sensitivity or volume of the
information justifies it, DoD UCNI material
may be destroyed in the same manner as
classified material rather than by tearing.
Record copies of DoD UCNI documents shall
be disposed of, in accordance with the DoD
Components' record management regulations.
DoD UCNI on magnetic storage media shall
be disposed of by overwriting to preclude its
reconstruction.

4. The unauthorized disclosure of DoD
UCNI material does not constitute disclosure
of DoD information that is classified for
security purposes. Such disclosure justifies
investigative and administrative actions to
determine cause, assess impact, and fix
responsibility. The DoD Component that
originated the DoD UCNI information shall be
informed of its unauthorized disclosure and
the outcome of the investigative and
administrative actions.

G. Requestsfor Public Release ofDoD UCNI

Title 32, Code of Federal Regulations, part
286 applies. Information that qualifies as DoD
UCNI, under 10 U.S.C. 128, is exempt from
mandatory disclosure under 5 U.S.C. 552.
Consequently, requests for the public release
of DoD UCNI shall be denied under section
552(b)93), citing 10 U.S.C. 128 as authority.

Appendix B to Part 223—Guidelines for the
Determination of DoD UCNI

A. Use OfDetermination OfDoD UCNI
Guidelines

1. These guidelines for determining DoD
UCNI are the bases for determining what
unclassified information about the physical
protection of DoD SNM, vital equipment, or
faciliities in a given technical or
programmatic subject area is DoD UCNI.

2. The decision to protect unclassified
information as DoD UCNI shall be based
upon a determination that its disclosure or
dissemination might reasonably result in
compromising security measure for protecting
DoD SNM and that such compromise might
reasonably be expected to have an adverse
effect on, or risk to, the health and safety of
the public or the common defense and
security by significantly increasing the
probability of illegal production of nuclear
weapons or the theft, diversion, or sabotage
of DoD SNM, vital equipment, and facilities.

B. General

1. The policy for protecting unclassified
information about the physical protection of
DoD SNM, vital equipment, or facilities is to
protect the public’s interest by controlling
certain unclassified Government information
so to prevent the adverse effects described in
§223.4 of this part and in appendix A to this
part, without unduly restricting public
availability of information that would not
result in those adverse effects.

2. In controlling DoD SNM infomation, only
the minimum restrictions needed to protect
the health and safety of the public or the
common defense and security shall be
applied to prohibit the disclosure and
dissemination of DoD UCNI.

3. Any material that has been, or is, widely
and irretrievably disseminated into the public
domain and whose dissemination was not, or
is not, under Government control is exempt
from control under these guidelines.
However, the fact that information is in the
public domain is not a sufficient basis for
determining that similar or updated
Government-owned and-controlled
information in another document or material
is not, or is no longer, DoD UCNI; case-by-
case determinations are required.
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C. Topical Guidance

The following elements of information shall
be considered by the DoD Components
during the preparation of unclassified
information about the physical protection of
DoD SNM to determine if it qualifies for
control as DoD UCNI

1. Vulnerability Assessments

a. General vulnerabilities that could be
associated with specific DoD SNM, vital
equipment, or facility locations.

b. The fact that DoD SNM facility security-
related projects or upgrades are planned or in
progress.

c. ldentification and description of security
system components intended to mitigate the
consequences of an accident or act of
sabotage at a DoD SNM facility.

2. Material Control and Accountability

a. Total quantity or categories of DoD SNM
at a facility.

b. Control and accountability plans or
procedures.

c. Receipts that, cumulatively, would reval
quantities and categories of DoD SNM of
potential interest to an adversary.

d. Measured discards, decay losses, or
losses due to fission and transmutation for a
reporting period.

e. Frequency and schedule of DoD SNM
inventories.

3. Facility Description

a. Maps, conceputual design, and
construction drawings of a DoD SNM facility
showing construction characteristics of
building and associated electrical systems,
barriers, and back-up power systems not
observable from a public area.

b. Maps, plans, photographs, or drawings of
man-made or natural features in a DoD SNM
facility not observable from a public area;
i.e., tunnels, storm or waste sewers, water
intake and discharge conduits, or other
features having the potential for concealing
surreptitious movement.

4. Intrusion Detection and Security Alarm
Systems

a. Information on the layout or design of
security and alarm systems at a specific DoD
SNM facility, if the information is not
observable from a public area.

b. The fact that a particular system made
or model has been installed at a specific DoD
SNM facility, if the information is not
observable from a public area.

c¢. Performance characteristics of installed
systems.

5. Keys, Locks Combinations, and Tamper-
Indicating Devices

a. Types and models of keys, locks, and
combinations of locks used in DoD SNM
facilities and during shipment.

b. Method of application of tamper-
indicating devices.

c. Vulnerability information available trom
unclassified vendor specifications.

6. Threat Response Capability and
Procedures

a. Information about arrangements with
local, State, and Federal law enforcement
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Agencies of potential interest to an
adversary.

b. Information m “nonhostHe" contingency
plans of potential value to an adversary to
defeat a security measure; i.e. fire, safety,
nuclear accident, radiological release, or
other administrative plans.

¢. Required response time of security
forces.

7. Physical Security Evaluations

a. Method of evaluating physical security
measures not observable from public areas.
b. Procedures for inspecting and testing

communications and security systems.

8. In-Transit Security

a. Fact that a shipment is going to take
place.

b. Specific means of protecting shipments.

¢. Number and size of packages.

d. Mobile operating and caramumcations
procedures that could be exploited by an
adversary.

e. Information on mode, routing, protection,
communications, and operations that must be
shared with law enforcement or other civil
agencies, but not visible to the public.

f. Description and specifications of
transport vehicle compartments or security
systems not visible to the public.

9. Information on Nuclear Weapon
Stockpile and Storage Requirements, Nuclear
Weapon Destruction and Disablement
Systems, and Nuclear Weapon Physical
Characteristics.

Refer to CG-W-5 for guidence about the
physical protection of information on nuclear
weapon stockpile and storage requirements,
nuclear weapon destruction and disablement
systems, and nuclear weapon physical
characteristics that may, under certain
circumstances, be unclassified. Such
information meeting the adverse effects test
shall be protected as DoD UCNI.

Dated: June 19,1991.
L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Departmento fDefense.

[FR Doc. 91-15051 Filed 6-24-91; 8:45 am]
BELLING CODE 3810-01-M

departmentof veterans
affairs

38 CFRPart3
RIN 2909-AF05

Adjudication; Pension, Compensation,
and Dependency and Indemnity
Compensation Renouncement

agency: Department of Veterans
Affairs.
action: Proposed rule.

SUMMARY: The Department of Veteran:
Affairs (VA) is proposing to amend its
adjudication regulations to establish a
specific effective date of discontinuant

when compensation, pension, or
dependency and indemnity
compensation benefits are renounced.
This change is necessary because
variations in workload between regional
offices may cause some claims to be
processed less expeditiously than
others, resulting, under current rules
referring to termination as of date of last
payment, in different termination dates.
The intended effect of this amendment
is to establish a uniform termination
date when monetary benefits are
renounced.

dates: Comments must be received on
or before July 25,1991. This change is
proposed to be effective thirty days after
the date of publication of the final rule.
Comments will be available for
inspection until August 4,1991.
ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding this
change to the Secretary of Veterans
Affairs (271A), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420. All written
comments received will be available for
public inspection only m the Veterans
Services Unit, room 132, at the above
address and only between the hours of 8
am and 4:30 pm Monday through Friday
(except holidays] until August 4,1991.
FOR FURTHER INFORMATION CONTACT:
John Bisset, Jr., Consultant, Regulations
Staff, Compensation and Pension
Service, Veterans Benefits
Administration, (202) 233-3005.

SUPPLEMENTARY INFORMATION: Title 38,
United States Code, section 3106
requires that, upon the filing of a written
renouncement, payment of monetary
benefits shall be terminated. Currently,
38 CFR 3.500{qJ provides that the
effective date of discontinuance when
benefits are renounced will be the date
of last payment. Because of differences
in workload among regional offices, as
well as fluctuations within the same
office, some renouncements might be
processed less expeditiously than
others, and claims received by VA on
the same date could result in benefits
being terminated on different dates. A
later effective date might not be
advantageous to some beneficiaries
who, for whatever reason, wish to
terminate VA benefits without delay.
We proposed to establish the date for
the discontinuance of monetary benefits
as the last day of the month in which the
renouncement is received by amending
38 CFR 3.500(q).

The Secretary hereby certifies that
this regulatory amendment will not have
a significant economic impact cma
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substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
reason for this certification is that this
amendment would not directly affect
any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

In accordance with Executive Order
12291, Federal Regulation, the Secretary
has determined that this regulatory
amendment is non-major for the
following reasons:

(1) 1t will not have an annual effect on
the economy of $100 million or more.

(2) It will not cause a major increase
in costs or prices.

(3) It will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance program numbers are 64.104,
64.105, 64.109 and 64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Handicapped, Health
care, Pensions, Veterans,

Approved: April 11,1991.

Edward J. Derwinski,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 3, subpart A is
proposed to be amended as set forth
below.

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 72 Stat. 1114; 38 US.C. 210,
unless otherwise noted.
§3.500 [Amended]

2. In §3.500(q), remove me worus
“Date of last payment.” and add, in their
place, the words “Last day of the month
in which the renouncement is received.”

[FR Doc. 91-5022 Filed 6-24-91; 8:45 am]
BILUNG CODE 8320-01-SI



,28850

POSTAL RATE COMMISSION
39 CFR Part 3001

Rules of Practice and Procedure

[Docket No. RM91-1J
AGENCY: Postal Rate Commission.

action: Advance notice of proposed
rulemaking.

summary: This advance notice of
proposed rulemaking solicits
suggestions from interested persons for
improvements in the Commission’s rules
of practice. These suggestions could
lead to a further notice containing
specific proposed rule changes to
increase the fairness,
comprehensiveness, and expedition of
our proceedings.

dates: Comments responding to this
advance notice must be submitted on or
before August 26,1991.

addresses: Comments and
correspondence should be sent to
Charles L. Clapp, Secretary of the
Commission, suite 300,1333 H Street
NW., Washington, DC 20268-0001
(telephone: 202/789-8840).

FOR FURTHER INFORMATION CONTACT:
David F. Stover, General Counsel, Postal
Rate Commission, suite 300,1333 H
Street NW., Washington, DC 20268-0001
(telephone: 202/789-6820).
SUPPLEMENTARY INFORMATION:
Periodically the Commission conducts a
general review of its rules of practice to
determine whether, where, and how the
procedures by which we carry out our
statutory responsibilities could be
improved. Since this was last
undertaken, changes to particular rules
have been made as the need became
apparent.

We are issuing this advance notice of
proposed rulemaking in the hope of
ascertaining from all interested persons
what areas appear to them to remain in
need of attention, after a substantial
period of experience with the current
configuration of the rules. Our inquiry,
as is appropriate in procedural
rulemaking, is not to elicit suggestions
for possible change in the statutory
process provided for by 39 U.S.C. 3624 et
seq., but to identify opportunities to
improve the way that process is carried
out in actual practice.

In preparing this advance notice,
however, we have not restricted our
view to the phases of the process that
take place in the hearing room. Other
aspects of the process may offer the
chance for improvements contributing,
even if less directly, to the fair,
economical, and expeditious decision of
chapter 36 cases.
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Without wishing to limit the scope of
contributions, we would find it
particularly helpful to have comments
focused on these aspects of our process:

1. Information the Postal Service files
periodically with the Commission (see
39 CFR part 3001, subpart G).

2. The process of public notice and
provision for intervention at the outset
of a ch. 36 case (see 39 CFR 3001.17-
3001.20b).

3. The forms of public participation
(i.e., intervention, limited participation,
the “commenter rule”—see 39 CFR
3001.19-3001.20b).

4. Prehearing conferences (see 39 CFR
3001.24).

5. Discovery and incorporation of
discovery responses as written cross-
examination (see 39 CFR 3001.25-
3001.28, 3001.31a, 3001.33).

6. Oral cross examination (see 39 CFR
3001.30).

7. Briefing and oral argument (see 39
CFR 3001.34, 3001.38-3001.37).

8. Motion practice (see 39 CFR
3001.21-3001,22).

We would welcome comments
identifying aspects of the process that
are particularly valuable to participants;
those that are of less value; those that,
while valuable, impose particularly
substantial time and expense burdens;
or those that are neither especially
valuable nor free from substantial
burdens.

Other areas in which comments would
be especially helpful include:

1. Would participants be aided by an
arrangement under which the Postal
Service provided advance notice and
some additional information before it
actually made a 39 U.S.C. ch. 36 filing? If
so, could the process of familiarization
with the issues begin before the
statutory time (in a case subject to 39
U.S.C. 3622) began to run—thereby
allowing the Commission to begin the
actual hearing process earlier? What
would be the countervailing costs of
such an arrangement? What sorts of
additional "pre-filing” information
would be useful? readily available? not
unduly prejudicial to the Service’s
ability to litigate its case? 1

2. Should the Commission use
substantive rulemaking to avoid
relitigation of technical issues already
extensively explored in litigated
proceedings? Would such a shift in
technique produce net benefits by
reducing the time and expense
consumed by individual cases? Net

1This set of questions is cast in terms of Postal
Service filings alone because only the Postal Service
may initiate a rate case or a classification case that
involves changing rates [39 U.S.C. 3622(a)]; and only
these cases are subject to a statutory time limit.

1991 / Proposed Rules

detriments by decreasing the flexibility
of the parties to suggest and the
Commission to adopt novel approaches
and techniques?

Following consideration of the
comments solicited herein, the
Commission will determine what further
rulemaking proceedings are warranted
and will give notice of its determination
in the Federal Register.

Issued by the Commission on June 14,1991,
Charles L. Clapp,
Secretary.
[FR Doc. 91-14686 Filed 6-24-91; 8:45 am]
BILLING CODE 7710-FW-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 5460 and 5470
[W0-230-02-6310-24 1A]

RIN 1004-AB56

Sales Administration: Contract
Modification—Extension—Assignment

agency: Bureau of Land Management,
Interior.

action: Proposed rule.

summary: This rule would amend
provisions of existing regulations in 43
CFR Part 5470—Contract
Administration—Modification—
Assignment. It is necessary to amend
the existing regulations to provide more
flexibility in granting timber sale
contract extensions when unusual
circumstances beyond the control of a
purchaser prevent completion of the
contract by the expiration date. The
proposed rule would provide the
contracting officer authority to extend
the time for cutting and removal on
timber sale contracts without
reappraisal in some specific situations.

DATES: Comments must be received on
or before July 5,1991. Comments
received or postmarked after the above
date may not be considered in the
decisionmaking process on the final
rule.

ADDRESSES: Comments should be sent
to: Director (140), Bureau of Land
Management, room 5555, Main Interior
Building, 1849 C Street NW.,
Washington, DC 20240. Comments will
be available for public review at the
above address during regular business
hours (7:45 a.m. to 4:15 p.m.), Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Richard Bird, (202) 653-8864.
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SUPPLEMENTARY INFORMATION: The
Department of the Interior has
determined that the existing regulations
on timber sale contract extensions are
not flexible enough to deal with certain
situations. The average length of timber
sale contracts has decreased and the
average size of timber sales has
increased. Also, there any many
seasonal restrictions put into timber sale
contracts that tend to limit the length of
operating seasons. These factors have
caused some problems with our existing
extension policy, and the industry has
asked the Bureau of Land Management
(BLM) to re-examine the requirement for
reappraisal of timber sale contracts
before granting an extension.

The BLM published a proposed rule
onJuly 3,1990 (55 FR 27477). Since the
proposed rule was published, the
northern spotted owl has been listed
under the Endangered Species Act. This
listing has made it necessary for the
BLM to stop or delay operations on
many timber sale contracts that had
been executed while conferences on the
sales were held with the Fish and
Wildlife Service (FWS) to determine the
impact these sales might have on the
spotted owl. These delays will in some
cases make it impossible for the
purchaser to complete cutting and
removal in the time specified in the
timber sale contract. Under the current
regulations, the BLM cannot extend the
time for cutting and removal of these
contracts without reappraisal. There has
been a rapidly rising market for
stumpage in the last two years.
Therefore, reappraisal of these timber
sale contracts would cause the price for
the timber to increase significantly. In
effect, the purchaser would be penalized
for not completing the contracts on time
when he was prevented from doing so
by the Government. This is not a fair
way to deal with our timber sale
purchasers. To pursue such a course
would likely result in much litigation
between the BLM and timber sale
purchasers.

For the reasons stated above, and
because the proposed rule did not
contain a redesignation found to be
necessary, the BLM is issuing a
reproposed rule at this time in order to
allow the public to comment on the
necessary changes from the original
proposed rule. We are limiting the
comment period to 10 days because
some timber contracts are scheduled to
expire in early July, 1991, and
performance has been impossible
through no fault of these purchasers.
Comments are requested on the changes
niade from the proposed rule to
determine whether this proposed rule

needs to be amended before final
promulgation.

Two letters containing a number of
comments were received on the
proposed rule, one from an industry
association and one from a BLM field
office. Both letters supported the
proposed rule and favored expanding
the scope of the rule to cover some
additional situations.

One comment suggested changing the
terminology to deal with adjustment of
the contract termination date rather
than attempting to provide authority to
keep a contract in force for up to 30 days
beyond the termination date. The BLM
timber sale contracts do not have a
“termination date.” The contract has a
date upon which rights to cut and
remove timber expire. A contract is not
terminated until all the requirements of
the contract have been fulfilled,
including cutting, removal, and site
preparation. This comment is not
consistent with BLM procedures and
was not adopted for inclusion in the
reproposed rule.

One comment suggested that the
provision for a 30-day window for
adjustment should include some
standard for measuring or earning a
postponement of the deadline for cutting
and removal so that a BLM field
representative would not have to “play
God” in deciding if the contract holder
does or does not qualify for an
extension. The contracting officer (this
title has been changed from “authorized
officer” referred to in the proposed rule
in order to conform to the contract form
employed by the BLM) will follow a rule
of reasonableness and consider the
amount of time lost for any valid reason,
both in making a decision of whether to
grant an extension, and in determining
the length of such extension. This is a
part of the normal decisionmaking
process. It is not necessary to spell out
in the regulations each possible factor
that might justify an extension or to
include that amount of detail in the
regulations. The comment was not
adopted.

Two comments were received that
suggested that the rule be expanded to
cover delays in operations of the
contract due to such things as: court
actions delaying the operations of the
sale, unusual natural/catastrophic
events either on BLM land or other
forest land, the loss of a manufacturing
facility due to fire or other unanticipated
causes, loss of access to the sale,
unanticipated developments involving
threatened or endangered species
listings, archaeological finds, and so
forth. The other comment suggested that
the rule be expanded to cover delays in
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operation under the contract due to
consultation with the FWS for timber
sale contracts in spotted owl habitat,
additional contract requirements
incorporated in contract modifications
requested by the Government, reviews
for cultural resource values, or court
injunctions obtained by persons not
party to the contract. These comments
have merit and have been partially
adopted for inclusion in the reproposed
rule. Delays caused by government
agency intervention, whether State or
Federal, and by court injunctions
brought by third parties, would justify
extension without reappraisal under the
new proposed rule, but delays
occasioned by causes beyond the
purchaser’s control, and also beyond the
control of the United States, would not.
Such causes would be considered risks
of doing business.

One comment suggested language to
clarify proposed §5473.1(a) and (b). This
comment has merit. Hdwever, in
considering amendatory language, it
was determined that §5463.2 Extension
of time., which is closely related to
§5473.1(b) of the original proposed rule,
was improperly located in part 5463 on
Expiration of Time for Cutting and
Removal. In this proposed rule,
therefore, this section has been
relocated in part 5470 and adapted to
address the concerns expressed in the
original proposed rule and in the
comment.

The proposed rule published today
incorporates the changes suggested in
and adopted from the comments
received on the original proposed rule,
and revisions to make the regulations
more clear. It would provide that an
extension may be granted for time lost
as a result of: (1) Additional
requirements incorporated in contract
modifications requested by the
Government; (2). delays necessitated by
the requirements for consultation with
the FWS under the Endangered Species
Act; (3) reviews for cultural resource
values; (4) court injunctions obtained by
parties outside the contract; or (5) fire
closures imposed by State agencies. The
extensions would provide additional
time, during the operating season, equal
to time lost as a result of these reasons.
The extensions referred to above would
be granted without reappraisal.

The rule also would provide that short
extensions of up to 30 days of operating
time may be granted without
reappraisal, if the reason for delay in
cutting or removal was a cause beyond
the control of the purchaser and was
without his fault or negligence. The
rationale for this provision is that if the
contract can be finished in this short
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period of time the purchaser has shown
substantial compliance and will be
allowed the short extension to complete
the contract without penalty.

The principal author of this proposed
rule is Richard Bird of the Division of
Forestry, assisted by the staff of the
Division of Legislation and Regulatory
Management, BLM.

It is hereby determined that this
proposed rule does not constitute a
major Federal action significantly
affecting the qualify of the human
environment and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)) is
required.

The Department of the Interior has
determined under Executive Order 12291
that this document is not a major rule,
and under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) that it will not have
a significant economic impact on a
substantial number of small entities.
Additionally, as required by Executive
Order 12630, the Department has
determined that the rule will not cause a
taking of private property.

This rule does not contain information
collection requirements that require
approval by die Office of Management
and Budget under44 U.S.C. 3501 etseq.

List of Subjects in 43 CFR
Part 5460

Forests and forest products,
Government contracts. Public lands.

Part 5470

Forests and forest products,
Government contracts, Public lands.

Under the authorities cited below,
parts 5460 and 5470 of group 5000,
subchapter E, chapter Il of title 43 of the
Code of Federal Regulations are
proposed to be amended as set forth
below:

PART 5460—SALES
ADMINISTRATION—[AMENDED]

1 The authority citation for part 5460

is revised to read:

Authority: Sea 5,50 Stat. 875, 61 Stat. 681,
as amended, 69 Stat. 367; 43 U.S.C. 1181e, 30
U.S.C. 801 et seq.

§5463.1 {Amended]

2. Section 5463.1 is amended by
removing the phrase “8§ 5463.2 and
5473.1” at tiie end of the section and
replacing it with the term “Subpart
5473",

§5463.2 {Removed]
3. Section 5463.2 is removed.

PART 5470—CONTRACT
MODIFICATION—EXTENSION
ASSIGNMENT

4. The authority citation for part 5470
continues to read:

Authority: Sec. 5, Stat. 875; 61 Stat. 681, as
amended; 89 Stat. 387; 30 U.S.C. 601 et seq.;
43 U.S.C. 1181e, unless otherwise noted.

5. Section 5473.1 is revised to read as
follows:

§5473.1 Application.

In order to be considered, written
requests for extension shall be delivered
to the appropriate BLM office prior to
the expiration of the time for cutting and
removal.

6. Section 5473.4 is revised to read as
follows:

§5473.4 Approval of request.

(a) If the purchaser shows that his
delay in cutting or removal was due to
causes beyond his control and without
his fault or neglience, the contracting
officer may grant an extension of time,
upon written request of the purchaser.
Such extension will not to exceed one
year, and will require an appraisal, if the
delay was not imposed by the United
States or any State government agency
under paragraph (c) of this section.
Market fluctuations are not cause for
consideration of contract extensions.
Additional extensions may be granted
upon written request of the purchaser.

(b) The contracting officer may grant
an extension of time without
reappraisal, not to exceed 30 days of
operating time, if the conditions of
paragraph (a) of this section are met. No
addition! extensions may be granted
without reappraisal.

(c) On a showing satisfactory to the
contracting officer that a good faith
effort was made to fulfill the contract
prior to any delaying event listed in this
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paragraph, the contracting officer may
grant, without reappraisal, an extension
of time not to exceed that necessary to
provide an additional amount of
operating time equal to operating time
lost as a result of:

(1] Additional contract requirements
incorporated in contract modifications
requested by the Government;

(2) Delays necessitated by the
requirements for consultation with the
U.S. Fish and Wildlife Service under the
Endangered Species Act;

(3] Reviews for cultural resources
values;

(4) Court injunctions obtained by
parties outside the contract; or

(5] Closure of operations by State fire
protection agencies due to fire danger.

(d] For purposes of this provision,
“operating time” means a period of time
during the operating season, and
“operating season” means the time of
the year in which operations of the type
required to complete the contract are
normally conducted in the location
encompassing the subject timber sale, or
the time of the year specified in the
timber sale contract when such
operations are permitted.

(e) Upon written request of the
purchaser, the State Director may
extend a contract to harvest green
timber to allow that purchaser to
harvest as salvage from Federal lands
timber that has been damaged by fire or
other natural or man made disaster. The
duration of the extension shall not
exceed the time necessary to meet the
salvage objections. The State Director
may also waive reappraisal for such
extension.

3. Section 5473.4-1 is amended by
revising paragraph (a] to read as
follows:

§5473.4-1 Reappraisal.

(a) If an extension is granted under
§ 5473.4(a), reappraisal by the
contracting officer of the material sold
will be in accordance with this section.
* * * * *

Dated: February 5,1991.
James M. Hughes,
DeputyAssistantSecretary ofthe Interior.
[FR DOC. 91-15164 Filed 6-21-81; 11:17 am]
BILLING CODE 4310-M-M
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Nutrition Guidance for Child Nutrition
Programs

AGENCY: Food and Nutrition Service,
USDA.

action: Notice of public comment.

summary: The U.S. Department of
Agriculture announces the request for
public comment on the publication,
Nutrition Guidance for Child Nutrition
Programs.

DATES: Written comments on the Draft
Guidance must be postmarked no later
than August 9,1991.

addresses: Written comments on the
Draft Guidance should be sent to:
Cynthia Ford, Nutrition and Technical
Services Division USDA, FNS, 3101 Park
Center Drive, room 608, Alexandria,
Virginia 22302, (703) 756-3556.

FOR FURTHER INFORMATION CONTACT.’
(1) For a copy of the Draft Guidance:
Write to Lorie Conneen (USDA) at 3101
Park Center Drive, room 608,
Alexandria, Va. 22302 or phone (703)
756-3556. (2) For other information:
Cynthia Ford (USDA) at (703) 756-3556
or Rachel Ballard-Barbash (DHHS) at
(202) 472-5370.

SUPPLEMENTARY INFORMATION: The
Child Nutrition and WIC
Reauthorization Act of 1989 requires the
Secretary of Agriculture and the
Secretary of Health and Human Services
to jointly develop a publication to be
entitled, Nutrition Guidance for Child
Nutrition Programs. This publication is
to be developed by November 1991 and
disseminated within 6 months of that
date to all school food service
authorities, institutions, and
organizations participating in the Child
Nutrition Programs.

The target audience, approximately
275,000 program cooperators, varies
from food service directors of large

multi-unit school systems to family day
care providers in a home setting.

This nutrition guidance, developed
jointly by the U.S. Departments of
Agriculture and Health and Human
Services, gives nutrition advice to those
responsible for preparing meals for
children under the Child Nutrition
Programs. This guidance is based on
Nutrition and Your Health: Dietary
Guidelines for Americans, the third
edition, 1990, which provides advice for
healthy Americans ages 2 and over—not
for younger children and infants, whose
dietary needs differ. Congressional
report language states that the guidance
is not to be quantitative in nature and
that specific standards are not to be set.

The Nutrition Guidance for Child
Nutrition Programs is the first step in a
series of revised technical assistance
efforts to help food service personnel
and other persons responsible for
feeding children improve children’s
health by offering meals that reflect
current dietary guidelines. Future USDA
plans are to review the meal patterns for
all the Child Nutrition Programs, revise
the menu planning guides, update
publications describing the nutrient
value and usage of USDA commodities
and provide a wall chart which displays
the information in an easy-to-use
manner. Additional long range efforts
are under consideration.

For those persons interested in commenting
on the draft publication, written comments
may be submitted to the above address. To
be assured of consideration, comments must
be postmarked no later than August 9,1991.

Dated: June 13,1991.

Betty Jo Nelsen,

Administrator, Food and Nutrition Service,
U.S. DepartmentofAgriculture.

(FR Doc. 91-15060 Filed 6-24-91; 8:45 am]
BILLING CODE 3410-30-M

Forest Service

Management Guidelines for the
Northern Goshawk in the
Southwestern Region

AGENCY: Forest Service, USDA.
ACTION: Adoption of interim policy.

SUMMARY: Because of concern for the
habitat needs of the northern goshawk
[Accipitergentilis) the Regional
Forester, Southwestern Region of the
U.S. Forest Service, is issuing interim
management guidelines to provide
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protection for the northern goshawk,
while allowing for continued, but
modified, multiple-use activities within
suitable northern goshawk habitat,
including limited timber harvest. These
guidelines are being issued as interim
policy in the Forest Service Manual
while the Southwestern Region collects
more information on this sensitive
species to provide a better
understanding of their habitat
preferences and other characteristics of
the population.

Concern about the habitat needs and
popoulation viability of the northern
goshawk led the Regional Forester,
Southwestern Region, to classify it as a
sensitive species on all National Forest
System lands in Arizona and New
Mexico in 1982. The northern goshawk
is not being considered for listing under
the Endangered Species Act by the U.S.
Fish and Wildlife Service at this time.

These interim management guidelines
provide direction for Southwestern
Region forests to use when northern
goshawk nest sites or other evidence of
reproductive activities are found on
National Forest System lands. The
guidelines call for a northern goshawk
post-fledging family area (PFA) to be
established whenever and wherever a
northern goshawk nest site is located or
evidence of reproductive activity (such
as the presence of courtship behavior or
young birds) is discovered. The
guidelines also provide standard
definitions and methodology to use
when establishing and managing
northern goshawk nest sites,
replacement nest sites and PFAs.

The guidelines were developed based
on information assembled and
recommended by the Goshawk
Scientific Committee. The scientific
committee was composed of Forest
Service management and research
biologists and silviculturists. The
scientific committee worked with the
Goshawk Task Force Group, an informal
group with representatives from Federal
and State agencies, environmental
groups, concerned citizens, and the
timber industry. The task force provided
recommendations to the Regional
Forester, Southwestern Region on
northern goshawk management.

This interim policy is being published
under Forest Service regulations at 36
CFR 216, Involving the Public in the
Formulation of Forest Service
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Directives. It is being published in
advance of giving the public an
opportunity to comment because of the
immediate need to protect occupied
northern goshawk habitat while
gathering additional data about the
northern goshawk during this field
season. However, the Forest Service
encourages and welcomes comments on
this interim policy. Comments received
on this Interim policy will be used by the
Forest Service when making future
revisions to the management guidelines.

effective date;June 6,1991. Comments
on the guidelines should be received on
or before September 6,1991 to ensure
use in the next policy revision.

addresses: Direct comments to: David
F. Jolly, Regional Forester, 2670,
Southwestern Region, USDA Forest
Service, 517 Gold Avenue SW.,
Albuquerque, New Mexico 87102.

FOR FURTHER INFORMATION CONTACT:
Director, Wildlife and Fisheries or
Sandra Knight Assistant Threatened,
Endangered and Sensitive Species
Program Manager, (S05) 842-3260 or 842-
326a

SUPPLEMENTARY INFORMATION: .

Background and Need for Guidelines

The Southern Region has been
concerned with the viability of the
northern goshawk for the last decade. In
1982 the goshawk was placed on the
Regional Forester's sensitive species list
Goshawk inventories and monitoring
began in the early 1970’s on the Kaibab
National Forest, which had the Region's
highest known density of goshawk
nests. This work started because of
concern over possible population
declines. The monitoring effort was
intensified in 1983 in cooperation wife
the Arizona Game and Fish Department
to provide information for an extensive
data base on goshawk nesting activity
and reproductive success on fee Kaibab
Plateau.

In 1984, a joint Forest Service-New
Mexico Game and Fish study was
initiated which included fee first
telemetry (radio tracking) data collected
on the goshawk in North America. In
1990 fee Southwest Region of the Forest
Service awarded a contract to develop a
standard scientific protocol for
surveying and monitoring northern
goshawks. This protocol is now in draft
form, undergoing continued scientific
review, and has been provided to
Region's forests for optional use this
field season.

The goshawk is on fee Forest Service
sensitive species list. It is not on fee
Federal threatened and endangered
species list nor is it presently under
consideration for listing. It is a

candidate for the State of Arizona’s list
of threatened native wildlife species. It
is not on fee State of New Mexico’s list,
which was recently revised and
expanded.

In February, 1990 Regional Forester
David F. Jolly received a letter signed by
anumber of Arizona and New Mexico
environmental groups. The letter
expressed concern over goshawk
population viability based partially on
fee requirements of fee implenting
regulations for the National Forest
Management Act.

In March of 1990, the Regional
Forester decided to review the status of
the goshawk. This internal review of
goshawk data for Arizona and New
Mexico, conducted from March to
August, resulted in the decision in
August, 1990, to establish a Goshawk
Scientific Committee and a Goshawk
Task Force Group to review goshawk
management needs for the Southwest
Region.

The Scientific Committee, composed
of Forest Service management and
research biologists and silviculturists,
began meeting in October, 1990. They
consulted with other top experts on
goshawk biology and reviewed all
available information on goshawk
populations in fee Southwest and
northern goshawk habitat requirements
and biology in general. They provided,
and will continue to provide, scientific
information on goshawk requirements to
the Regional Forester and the Goshawk
Task Force Group.

The Goshawk Task Force Group was
made up of environmental groups,
concerned citizens, and timber industry
representation, as well as members from
fee U.S. Fish and Wildlife Service, fee
Arizona Game and Fish Department, fee
New Mexico Game and Fish Department
and the Forest Service. Task Force
Group meetings began early in January,
1990. The Goshawk Task Force Group
will continue to review the findings of
current studies being conducted by the
Southwestern Region and fee comments
received by the Region concerning these
guidelines when providing
recommendations to the Regional
Forester during future revisions of these
guidelines. The Scientific Committee
and the Goshawk Task Force Group
continued to meet periodically since
their inception.

The scientific committee approached
goshawk management needs by
describing desired conditions for nest
sites, replacement nest sites, post-family
fledging areas (PFAs) and foraging areas
from published and unpublished
research information. Nest sites are
small areas (30 acres average) and
include fee nest tree and fee area
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surrounding the nest tree that contain
perches and roosts. They may contain
one or more alternate nests.
Replacement nest sites are areas with
similar characteristics to the nest site
that can be used sometime in the future.

PFAs represent an area of
concentrated use by fee goshawk family
after fee young leave fee nest and until
they are no longer dependent on the
adults for food. The PFA provides the
young hawks wife fee necessary hiding
cover and prey and include the nest
sites and replacement nest sites. A PFA
is 600 acres in size.

Foraging areas (averaging about 6,000
acres in size) are more difficult to
describe because of the larger size of the
area and the variety of habitat
requirements of goshawk prey species.
The Scientific Committee is presently
reviewing all available information on
northern goshawk prey species. The
habitat needs of fee goshawk’s principal
prey species in the Southwest will be
used to identify fee necessary
conditions for fee foraging area. The
final recommendations of the Scientific
Committee are expected later this year.

The Scientific Committee’s current
recommendations for nest sites,
replacement nest sites and PFAs serve
as the basis for this interim management
direction.

To improve our information base
about this species, the Southwestern
Region is increasing fee survey effort to
inventory suitable habitat and conduct
studies on the northern goshawk. In
1991, the Region will spend over
$600,000 in work related to the goshawk.

National Environmental Policy Act
Compliance

Preliminary analysis by fee Forest
Service indicates a likely reduction in
the amount of timber offered for harvest
or under contract dung the 1 year life of
this interim directive in the Region. The
effects of these guidelines will be
documented and disclosed to fee public
in compliance wife the requirements of
fee National Environmental Policy Act
(NEPA) on a case-by-case basis. Use of
these guidelines, along with deviations
from them, will be considered during the
NEPA analyses done to implement
specific projects called for in Forest
Plans. These guidelines will not preclude
other activities described in Forest
Plans.

Northern Goshawk Interim Directive

These management guidelines issued
through an interim directive in Forest
Service Manual 2676.3, are in keeping
with the provisions of fee Forest Service
Sensitive Species policy and fee viable
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population requirement of the National
Forest Management Act implementing
regulations.

Forest Service Manual
Albuquerque, New Mexico

Interim Directive No. 2670-91-1.

Effective Date:June 6,1991.

Expiration Date: June 6,1992.

Chapter: 2670—Threatened,
Endangered, and Sensitive Plants and
Animals.

Posting Notice: Last ID was No. 2,
dated 6/26/90 to chapter 70.

This interim directive requires
northern goshawk nest sites and post-
fledging family areas be established and
managed whenever a nest site is
located.

David F. Jolly,
Regional Forester.

2676—Specific Direction on Individual
Species

2676.3—Northern Goshawk

Concern about the habitat needs and
population viability of the northern
goshawk [Accipitergentilis) resulted in
the species being identified as
“sensitive” by the Regional Forester in
1982.

1 Authority

This interim policy provides
guidelines for carrying out active
conservation programs to maintain
viability of the northern goshawk, as
directed in the implementing regulations
for the National Forest Management
Act, and FSM 2670.1.

2. Objectives

a. Search for goshawk nest sites in
suitable northern goshawk habitat prior
to management activities.

b. Identify general areas where
replacement nest sites and post-fledging
family areas (PFA) will be placed.

c. Provide for multiple use consistent
with maintaining'northern goshawk
population viability.

d. Manage habitats to ensure
continued existence of a well distributed
northern goshawk population.

e. Specify guidelines for the
management of desired habitat
conditions to maintain reproductive
pairs.

3. Policy

a. Conduct surveys of suitable habitat
to locate northern goshawk nest sites.
The location of the nest site(s) is the
means of consistently identifying
northern goshawk habitat

b. Implement the Management
Direction section of this interim policy
wherever northern goshawk habitat has

been identified by the location of known
goshawk nest sites or other evidence of
reproduction.

4. Responsibility

a. Regional Northern Goshawk Program
Coordinator

The Regional Forester shall appoint a
Regional Northern Goshawk Program
Coordinator who shall:

(1) Assist Forest, District and Zone
Wildlife Biologists in locating nest sites
and PFA boundaries.

(2) Provide assistance to Forest and
District personnel on implementation of
northern goshawk management
guidelines.

(3) Coordinate northern goshawk
studies within the Region.

(4) Serve as chairperson on the
Northern Goshawk Scientific committee
and Northern Goshawk Task Force.

(5) Coordinate northern goshawk
management and research with
appropriate State and Federal agencies.

(6) Manage the Regional Northern
Goshawk Program, providing budget
and staffing advice along with data
management.

(7) Provide guidance and assistance to
Forests to evaluate effects of activities
on the northern goshawk in biological
evaluations.

b. Forest Supervisor

In addition to responsibilities listed at
FSM 2670.45, Forest Supervisors shall
ensure timely implementation of
Regional direction concerning northern
goshawk through specific procedures
and actions including northern goshawk
survey, monitoring, nest site and post-
fledging family area selection, and
identification.

(1) Review PFA and nest site
boundaries submitted by the District
Ranger where appropriate.

(2) Consult with Regional Northern
Goshawk Program Manager on the
locations of any northern goshawk PFA
or nest site boundaries where there is
uncertainty about where the boundary
should be located.

(3) Coordinate the northern goshawk
program at the Forest level with
appropriate State and Federal agencies
and research.

(4) Coordinate northern goshawk sites
available for show-me trips with
Districts.

(5) Ensure that release of information
conforms with Forest Service policy
identified in FSM 2671.2.

(6) Coordinate the selection of sites
for monitoring with District Rangers.

(7) Review written documentation for
road and trail location exemptions as
appropriate.
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(8) Provide guidance, assistance and
quality control to ensure the biological
evaluations adequately address
potential adverse effects from
management activities on goshawks.

(9) Review inventory and monitoring
procedures used by Districts to ensure
quality control and appropriateness.

c. District Ranger

In addition to responsibilities listed in
FSM 2670.46, District Rangers shall:

(1) Ensure implementation of Forest
Supervisor's direction, including
necessary survey and monitoring,
concerning northern goshawk through
specific actions and procedures.

(2) Ensure all multiple-use objectives
proposed within a northern goshawk
PFA are consistent with northern
goshawk habitat management through
the Integrated Resource Management
(IRM) process.

(3) Ensure that northern goshawk
surveys and monitoring are conducted
on their District using appropriate
methodology.

(4) Locate nest sites, replacement nest
sites and PFA area boundaries best
meeting Regional requirements. Submit
for review by the Forest Supervisor as
appropriate.

(5) Locate, approve and document
calling routes used during northern
goshawk surveys.

(6) Identify District survey needs and
assist Forest Supervisor in determining
Forest priorities.

(7) Manage and conduct show-me
trips as appropriate in coordination with
the Forest Supervisor.

5. Definitions

Use this list of standard terms and
definitions when referring to northern
goshawk habitat management to reduce
potential misunderstandings and
provide greater Consistency in the
language used throughout the Region.
Definitions are taken from several
sources.

a. Active Nest. A nest known to have
contained incubated eggs. A nest need
not be successful to be considered
active.

b. Adverse Management Activity. Any
activity that could adversely modify
goshawk habitat characteristics or
adversely affect goshawk reproductive
efforts.

c. Alternate Nest Goshawk territories
may contain three or more nests, only
one of which will be active in a given
year. Alternate nests can be in adjacent
trees or as far away as 1 mine.

d. Breeding Season. That time period
from March 1 through September 30
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which includes courtship, nestling, and
fledgling-dependency periods.

e. Clumpiness. The occurrence of trees
in patches or groups generally with
interlocking crowns.

/. Deferred Habitat. That portion of
the PFA where management activities
will not occur for some designated
period of time.

g. Dominant Trees. Trees that by
means of their numbers, coverage, or
size, exert the greatest influence on the
stand.

h. Down Logs. Fallen trees or portions
of fallen trees that are at least 12" in
diameter and 8 feet long.

i. Fledgling. A young hawk that has
left the nest but is unable to completely
care for itself. Usually identifiable by
the presence of down.

j. Foraging Area. A large area used by
the goshawk for hunting in order to meet
their food and energy requirements.

k. Group Selection. A modification of
the selection system in which trees are
removed in small groups at a time.

I. Historic Site. Any reproductive site
where northern goshawk were identified
or observed prior to development of this
directive.

m. Home Range. The entire area that
an animal habitually uses for foraging,
resting,watering, and so forth. Nesting
home range size for goshawk pairs
average about 6,000 acres. Adjacent
pairs of goshawks have overlapping
home ranges, they are not exclusive
areas. A home range may contain one to
several nest sites or alternate nests and
the post-fledging family area.

n. Intermediate Treatment. The
treatment (removal) of trees from a
stand between the time of its formation
and the regeneration cut. Removal is
generally taken to include cleaning,
thinning, liberation, improvement,
salvage, and sanitation cuttings.
Treatments other than removal are
pruning, fertilization, and prescribed
burning.

0. Lop and Scatter. A method to
disperse logging debris by reducing
limbs and tops from logging activities to
a specific height (usually 2 to 3 feet)
above the ground and scattered across
an area.

p. Mesic. Habitats that are more moist
and cooler than surrounding areas such
as along drainages, base of slopes, and/
or on north exposures.

g. Multi-storied Stands. Horizontal
stratum (such as layers) of vegetation
formed by a plant community, in forests
essentially their canopy layers. The
forest may have one or more such strata
and hence be single-storied, two-storied,
or multi-storied.

r. Nest. The slightly cupped platform
of sticks in which the eggs are laid. Most

nests of goshawks are placed within the
lower two-thirds of tree crowns, often
against the trunk but occasionally on a
limb up to 10 feet from the trunk.

s. Nest Attempt. An attempt to nest as
evidenced by observed courtship
behavior within a nest site or new nest
construction or reconstruction of an old
nest (addition of new sticks or
greenery).

t Nest Site. The nest, nest tree, and
area surrounding the nest that includes
the stand of trees containing prey
handling areas, perches, and roosts and
may contain one or more alternate
nests.

u. Nest Tree. The tree containing the
nest.

v. Opening. In forest cover types, an
area with less than 10 percent canopy
coverage.

w. Plucking Post. A perch used by a
goshawk to tear apart and feed on prey
species. The remains of mammalian and
avian prey can be located on the ground
under the perch which can be a standing
live tree, a snag or a fallen tree.

x. Post-fledging Family Area. An area
within the goshawk home range,
including nest sites, of concentrated use
by the goshawk family after the young
leave the nest.

y. Predator. A raptor that preys oil
northern goshawk or their young.

z. Protocol. Refers to a formalized
methodology for monitoring and
inventory.

aa. Replacement Nest Site. Sites with

similar characteristics to the nest site
that are potentially occupiable either

now or sometime in the future and are
approximately 30 acres in size.

bb. Reserve Trees. Dominant or
codominant trees retained in the area in
perpetuity within a goshawk foraging
area. The trees are well distributed and
occur in clumps of at least five trees
with interlocking crowns.

cc. Serai Species. Plant species that
will be replaced over time until a
relatively stable forest community
becomes established.

dd. Silvicultural System. A process
which follows accepted silvicultural
principles, whereby the tree crops are
tended to produce crops of a desired
form, harvested, and replaced.

ee. Single Storied Stands. Stands of
trees having a single canopy layer, see
multi-storied stands.

ff. Snag. A standing dead tree.
Ponderosa pine and fir are at least 20"
dbh and aspen at least 10" dbh.

gg. Stand. A community of trees
possessing sufficient uniformity as
regards composition, age, spatial
arrangement, or condition to be
distinguishable from adjacent
communities.

Federal Register / Vol. 56, No. 122 / Tuesday, June 25, 1991 / Notices

hh. Successful Nest. A nest from
which at least one young is fledged.

ii. Successional Stage. A stage or
recognizable condition of a plant
community which occurs during its
development from bare ground to
climax.

jj. Suitable Habitat. Habitat that is
currently usable for nesting, roosting,
and feeding by northern goshawk. It
includes the nest sites, post-fledgling
family area, and foraging area. Habitat
need not be occupied to be considered
suitable.

kk. Survey Area. Area around the
proposed management activity in which
a northern goshawk survey or inventory
will be conducted.

1. Territory. Any defended area (such
as an exclusive area). An active nest is
not an essential element of a territory,
pairs defend nest sites before and during
nest construction and sometimes will
continue to defend after failure.

mm. Unsuitable Habitat. Habitat that
is not occupied by northern goshawk,
and does not have the capability of
attaining the characteristics of suitable
habitat at any time in the future through
standard, prescribed management
treatments or natural processes.

nn. Vegetation Structural Stage.
Describes the forest successional stage,
canopy coverage, and stories.

6. Survey and Inventory

a. Each Forest modify, develop and/or
identify the protocol used this field
season.

b. Inventory suitable habitat for
projects meeting the adverse
management activity definition. Use the
following approach:

(1) Use existing survey data for all
sales already under contract and sales
with signed decision notices.

(2) Determine the level of survey
needed to prepare a biological
evaluation for FY 1991 sales in IRM
phases 1 through 9 and accomplish this
level.

(3) Complete at least 1 year of survey
for sales to be sold in FY 1992.

7. Establishing Goshawk Management
Areas

The District, Zone, or Forest Biologist/
Wildlife Staff establish nest site and
PFA boundaries. Use the following
information to establish nest sites and
PFA’s. Refer to the definitions where
appropriate.

a. Nest Sites. Suitable nest sites are
critical in the reproductive biology of
goshawks. They contain the nest tree
and may contain alternate nest trees.
Nest sites are occupied during the
breeding season which generally begins
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in early March and ends by late
September. Nest sites are frequently
used more than 1 year. Alternate nest
sites are often used intermittently for
decades.

Nest sites are a forest stand (average
of 30 acres) that contains the nest(s), the
structural features of the vegetation (for
example tree density, canopy closure)
and landform (for example slope,
aspect) within the area used by a pair of
goshawks during the nesting season
until the young fledge. Goshawk nest
sites have a relatively high canopy
closure and high density of large trees
(see exhibit 1).

Establish a nest site, using best
professional judgment, within the
identified suitable habitat which
incorporates the known nest tree. Plot
the location of all nest site(s) and
alternate nest sites identified on
U.S.G.S. 2.65” Quad Maps.

Identify replacement nest sites based
on professional judgment. Design and
locate to ensure future nest site needs in
the home range. Located in mesic areas
or other area that reflect the landform
attributes of existing nest sites.

b.  Post-fledging Family Area (PFA).

The PFA corresponds to a defended
territory based on radio telemetry
studies. Designation of the PFA is a
management attempt to approximate the
biological territory. It represents an area
of concentrated use by the goshawk
family after the young leave the nest
and until they are no longer dependent
on the adults for food. The PFA provides
the young hawks with the necessary
hiding cover from both nocturnal and
diurnal predators and sufficient prey
populations to develop hunting skills.

The desired stand conditions for
PFA’s include moderately closed
overstory and understory canopies for
hiding cover and habitat elements
critical in the life-histories of the prey
species such as large snags, nest-trees,
large down logs, and food resources.
The intent is to develop a management
prescription for each PFA so that over
time about 50 percent of the PFA is
maintained in mature forest (18" dbh -f)
with scattered small openings.

Because the PFA is considerably
larger (up to 600 acres in size) than nest
sites, PFA’s may include a mosaic of
forest conditions. The PFA surrounds
the nest tree(s), nest site(s), alternate
and replacement nest sites.

Establish a PFA whenever a nest site
is located. Location and shape of the
PFA are at the discretion of the District,
Zone, or Forest Biologist but must be
based on habitat conditions and
professional judgment. Where possible
make PFA boundaries consistent with
stand boundaries. Prior to establishing a

PFA around a historical site, conduct
surveys and inventories necessary to
determine occupancy and habitat
condition in the vicinity of historical
nests. If a historical site is unoccupied
but suitable habitat remains, a PFA may
be established if there is evidence of
recent (about the last 10 to 15 years)
reproductive activity. If the site is
unoccupied and little or no suitable
habitat remains, establishment of a PFA
is not required at this time.

The nest sites may take on several
spatial distributions based on the
current location of nests and topography
with regards to suitable goshawk
nesting habitat. The distribution of nest
sites and replacement nest sites may all
be centrally located within the PFA or
take on a more linear distribution if sites
are located within pine stringers or
drainage/canyon situations. Once the
nest sites and replacement nest sites
(totaling 180 acres) have been
established, the configuration of the 420
acres in the PFA should be considered.
Though the PFA need not necessarily be
circular in its delineation, an adequate
buffer for all of the nest sites and
replacement nest sites must be provided.
The PFA provides particular or
specialized needs to the goshawk
family, as well as, buffering nesting
activities from project disturbances
occurring within the foraging areas.

Exclude areas to be managed as
permanent openings within the PFA
where possible and appropriate.
Permanent openings (for example
meadows, rocky outcrops, roads) should
not be included in the PFA acreage.
Increase the 600 acres needed in the
PFA by the amount of acres in
permanent openings.

c. Foraging Areas. The northern
goshawk is a predator of larger birds
and mammals. Goshawks must hunt for
their prey over large areas in order to
meet their food and energy
requirements. These hunting or foraging
areas average about 6,000 acres in size,
including the PFA. The intent is to
manage these areas to provide quality
habitat for goshawk prey species.

8. Monitoring

Use systematic protocol to monitor
goshawk activities.

9. Management Direction

Apply this management direction to
all management activities proposed in
suitable habitat. Include all activities
that meet the adverse management
activities definition in item 5.b.

a. Nest sites and replacement nest
sites.

(1) Manage a total of six nest sites (3
suitable and 3 replacement) within a
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PFA. If no activities are scheduled to
occur in the PFA this year, then it may
not be necessary to delineate
replacement nest sites.

(2) Maintain all known nest sites
within the PFA. If fewer than three are
known, designate potentially acceptable
nest sites based on suitable habitat,
stand structure, and topography.

(3) Manage for future development of
up to three replacement nest sites.

(4) Designate approximately 30 acres
for each nest site and replacement nest
site. Nest sites are to be in a mature
forest condition (see exhibit 1 for
suggested guidelines).

(5) Cluster replacement nest sites in
the center of the PFA. Locate within an
approximate 0.5 mile radius.

(6) Allow no adverse management
activities (see 5.b.) in active nest sites
during the breeding season. Use an
appropriate survey or monitoring
method to determine goshawk activity.

(7) Allow approved activities in
inactive nest sites after June 30. Use an
appropriate monitoring method to
determine goshawk inactivity.

b. Post-fledging family area.

(1) Establish a minimum of a 600-acre
PFA around all known goshawk nest
sites in the Region including ones
located in planned and sold sales.
Include alternate nest sites and
replacement nest sites for a pair within
the PFA.

(2) Establish a PFA for all nests
located during sale administration or
other activities in sold or planned sales.

(3) A PFA may be established when
there is strong evidence that
reproductive activity is occurring but no
nest has been located. Consider a
combination of factors such as the
number of sightings, time of year of the
sightings, courtship behavior, presence
of juvenile birds, presence of plucking
posts, and territorial behavior when
evaluating the need to establish a PFA
where no nest is known. Provide written
documentation for establishment.

(4) Guide the exact location and shape
of the PFA by the existing landscape,
taking into account the biological needs
of the goshawk. Include the known nests
sites and replacement nest sites. Place
the PFA so known or replacement nest
sites are generally centered in the PFA,
whenever possible and biologically
appropriate.

(5) Manage the PFA over the long term
in a manner so that approximately 10
percent of the area is in small openings
of y3to V*acre at any one time.
Consider an opening to be forested
vegetation types with less than 10
percent canopy coverage. Do not
consider permanent openings (such as
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meadows) as part of the 600-acre PFA.
Use the group-selection silvicultural
system with openings of V* acre in
ponderosa pine and Vaacre in mixed
conifer and spruce fir whenever
possible.

(6) Sales under contract and FY 1991
sales in IRM phases 1 through 9 may
implement thinnings from below
(intermediate treatment) only if they are
determined to meet the intent (as
determined by a wildlife biologist and
silviculturist) of PFA management.
Specific guidelines will be issued at a
later date on how intermediate
treatments will be used to meet desired
future stand conditions. The intent is to
reduce the number of changes to
existing or planned sales without having
adverse effects on goshawks.

(7) Use lop and scatter to dispose of
slash whenever possible.

(8) Allow no adverse management
activities (see 5.b.) in PFA’s with active
nest sites during the breeding season.
Use an appropriate survey or monitoring
method to determine goshawk activity.

(9) Allow approved activities in PFA’s
with inactive nest sites after June 30.
Use an appropriate monitoring method
to determine goshawk inactivity.

(10) Within the PFA allow new road
construction only if no other routes are
reasonably available. If routes are
selected that go through a PFA, written
approval by the Forest Supervisor is
required.

(11) Allow new trail constuction no
closer than Vi mile from nest sites

except when no other routes are
reasonably available. If routes are
selected that are closer, written
approval by the Forest Supervisor is
required.

(12)
rights) possible to restrict adverse
activities from occurring in the PFA,
seek cooperation from those conducting
the activity. If necessary restrict the
season of use to outside the breeding
season. Keep ground disturbing
activities to the minimum necessary to
accomplish the objective for entering the
PFA.

c. Foraging area. No specific Region-
wide guidelines for management of the
foraging area (6,000 acres minus 600
acres is the foreaging area) are provided
in this directive;

d. Incorporation of non-National
Forest System (NFS) lands for 1991
planning:

(1) When the nest sites are located on
NFS lands, place the PFA on NFS lands.
(2) When the nest site is located on

private land, establish the PFA on a

biological basis regardless of land
ownership. Where appropriate,
additional land may be protected on
NFS lands.

e. Include northern goshawk habitat
that meets Forest Plan old-growth
requirements in the Forest old-growth
allocation when it is appropriate and
desirable to do so.

f. Where northern goshawk home
ranges outside of PFA’s overlap with
Mexican spotted owl territories,

If it is not legally (valid existing
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implement spotted owl guidelines.
Where PFA’s overlap with Mexican
spotted owl territories, implement
management of PFA’s according to these
guidelines.

10. Biological Evaluation.

Use the biological evaluation process
(FSM 2672.4) to evaluate the effects of
all Forest Service programs and
activities on the northern goshawk when
they occur in suitable habitat. Include
all known past, current, and proposed
activities when analyzing cumulative
effects. Use the biological evaluation
process to determine possible needs for
additional timing restraints or other
mitigation measures not addressed by
this interim directive.

11. Show-me Trips.

Show-me trips are not recommended,
however they may benefit northern
goshawk management by increasing
awareness of the species and its habitat.
It is important to manage and coordinate
show-me trips to minimize disturbance
and avoid possible adverse impacts to
goshawks. Consolidate show-me trips to
minimize the number of trips taken and
incorporate with other inventory or
monitoring activities whenever possible.
Encourage the media to utilize existing
footage and/or photographs in order to
reduce show-me trips. Other
considerations for show-me trip
management include the number of
visits per site and other activities at/
near the site.

2676.3—Exhibit 1—Minimum Structural Attributes for Suitable Goshawk Nest Sites (Habitat)*

Forest cover type, name

t otp

Site capability potential break

Potential

1. Live Trees in Main Canopy:

nRH/DRC 12"
200+...... ()
60.... (»)
60.. (GO
4R-5 i>i

Pinyon- Cotton- Interior ponderosa pine
juniper wood-willow
co!
239 235
ronaerosa pine do
N.A. N.A.

Low

High

1 Historically this forest cover tvpe was used as nesting habitat only rarely.

Mixed-species Aspen Engelmann
spruce-
217 subalpine fir
N.A. 206
N.A.

Low High
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Forest Cover Type—A descriptive classification of forestland based on present occupancy of an area by tree species (Eyre 1980). Forest cover types are
named after predominant tree species. Predominance is determined by basal area and the name is confined to one (ponderosa pine and aspen) or two species
(pinyon-juniper, cottonwood-willow, and Engelmann spruce-corkbark fir). The mixed-species conifer forest cover type per se is not a forest cover type but includes
several cover types. Mixed-species includes the bristlecone pine, Interior Douglas-fir, white fir, blue spruce, and limber pine forest cover types. Most often rmxed-
species stands have a rich tree species diversity, including three or four different species, sometimes more.

Site Capability Potential—The capability of the soil or site to produce biomass (trees). Soil capability is determined by measuring the age and height of several
dominant and codominant good growing trees and comparing the measurements with the appropriate site index table. This procedure is commonly referred to as
determining the site index. The ponderosa pine site curves (Minor 1964) are used for the ponderosa pine forest cover type and Douglas-fir site index curves
(Edminster and Jump, 1976) are used to determine site capability for the mixed-species. The break number indicates the separation between low and high site
capability potential.

The structural attributes are the minimum requirements for suitable goshawk nest sites. The attributes are intended to permit inventory by individuai forest cover
types. The attributes are defined and measured as follows:

1. Live Trees—Trees with some or many visible living, green leaves or needles that are present some time during a year.

Main Canopy—The largest tree (overstory trees) in a stand that are more or less the continuous cover of branches and foliage formed collectively by the crowns
of adjacent trees.

Trees per Acre—An average number of trees in a stand on a per acre basis.

DBH—(Diameter Breast Height) The outside bark diameter of a timber species tree measured at breast height. Breast height is 4.5 feet above the forest floor on
the uphill side of the tree (USFS 1989).

ORC—(Diameter Root Crown) The outside bark diameter of a woodland tree measured sllghtly (2 |nches) above the break between root collar and the normai-
taper of the stem. Root collar is the region where root and stem merge. If the tree is multistemmed, the EDRC (equivalent diameter root crown) is calculated and the

tree represents one tree.

ge—The mean age of the large live trees (main canopy) in the stand. Age is measured in years by borlng a tree at DBH (tlmber speues) or DRC

othef species)

(woodiand,

2. Total BA—(BasaI Area) The cross section area of a tree or trees in a stand, generally expressed as square feet per acre (USFS 1989). Basal area is the cross

section_ at DBH or DR

Total Canopy Cover—The percentage of a fixed area (stand) covered by the crowns delimited by the vertical projection of the outermost penmeter of the
natural spread of the foliage for all live trees; small openings in the crown are included (USFS 19809).

4. Vegetation Structural Stages—A method of describing a stand of live trees that considers tree size,
* This table may change as a result of the Scientific Committee final report and will be updated at that time.

Dated: June 18,1991.
David F. Jolly,
Regional Forester.
[FR Doc. 91-15029 Filed 6-24-91; 8:45 am]
BILLING CODE 3400-11-M

Soil Conservation Service

Powell Creek Watershed Plan
Supplement, AL

agency: Soil Conservation Service,
USDA.

action: Notice of a finding of no
significant impact.

summary: Pursuant to section 102(2) (C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Soil
Conservation Service Guidelines (7 CFR
part 650); the Soil Conservation Service,
U.S, Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Powell Creek Watershed Plan
Supplement, Marengo and Hale
Counties, Alabama.

for further information contact:
Ernest V. Todd, State Conservationist,
Soil Conservation Service, 665 Opelika
Road, Auburn, Alabama 36830,
Telephone (205) 887-4536.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Ernest V. Todd, State
Conservationist, has determined that the
preparation and review of an

environmental impact statement are not
needed for this project.

This project concerns a plan for
watershed protection and flood
prevention to reduce erosion problems
and flood damages.

The plan supplement includes the
installation of three floodwater
retarding structures and relocation of
two others that were previously
planned. Approximately 14.5 miles of
stream channelization are deleted from
the plan. Flood protection will be
provided to 8,570 acres.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Ernest V. Todd.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(This activity is listed in the Catalog of
Federal Domestic Assistance under (10,904—
Watershed Protection and Flood
Prevention—and is subject to the provisions
of Executive Order 12372 which requires
intergovernmental consultation with State
and local officials).

Dated: June 10,1991.
Ernest V. Todd,
State Consesrvationist.
[FR Doc. 91-15031 Filed 6-24-91; 8:45 am]
BILLING CODE 3410-18-M

number of trees, and crown canopy cover.

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Shipper’s Export Declaration.

Form Number(s): 7525-V-Altemate.

Alternate Approval Number: 0607-
0152.

Type ofRequest: Prompt review—
Revision to the Reporting Requirements
for the Shipper’s Export Declaration.

Burden: 529,700 hours.

Number ofRespondents: 100,000.

Avg Hours Per Response: 1 hour for
exporters subject to this new
requirement.

Needs and Uses: The Forest
Resources Conservation and Shortage
Relief Act of 1990 requires that the
Department of Commerce, in
conjunction with the Departments of
Agriculture and Interior, conduct a two-
year study beginning 1/1/90 of exports
from the United States of unprocessed
hardwoods harvested from Federal or
public lands east of the 100th meridian.
The Act also requires exporters to
declare on Shipper’s Export
Declarations (SEDs) the State in which
this timber was grown and harvested.
This submission requests prompt review
from OMB to modify instructions for
completing SEDs.

Affected Public: Individuals or
households; farms; businesses or other
for-profit organizations; non-profit
institutions; and small businesses or
organizations.
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Frequency: On' occasion. Department of Commerce, room 5312, 3208, New Executive Office Building,
gﬁ%ogde‘?gf?b||gi}||0n3h'\/|l??\;|1?lllt0r)’- 14th and Constitution Avenue, NW., Washington, DC 20503..
es ICer. arsna 1S, i
Washington, DC 20230. Dated: June 20,1991.

395-7340. .
Written comments and .
Copies of the above information - Edward Michals,
recommendations for the proposed Departmental Clearance Officer, Office o*

collection proposal can be obtained by information collection should be sent to Ayt
calling or writing Edward Mrchals, DOC o P POt " Sficer. room Managementand Organization.
Clearance Officer, (202) 377-3271, ' ' BILLING CODE 3510-07-»
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Foreign-Trade Zones Board

[Docket 35-91]

Foreign-Trade Zone 123—Denver, CO;
Application for Subzone, Storage
Technology Corporation information
Storage Equipment Plant Boulder
County, CO

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City and County of
Denver, Colorado, grantee of FTZ 123,
requesting special-purpose subzone'
status for the information storage
equipment manufacturing facilities of
Storage Technology Corporation
(StorageTek) located in Boulder County,
Colorado, some 25 miles northwest of
Denver. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(19 U.S.C. 81a-81uJ, and the regulations
of the Board (15 CFR part 400). It was
formally filed on June 12,1991.

StoregeTekis an international
producer of large capacity electronic
data storage and retrieval systems,
impact printers and related data
management software. It has plants in
the U.S. and the U.K., and annual sales
of $1 billion.

The proposed subzone would include
the company’s Boulder County,
Colorado, production and distribution
operations (5,006 employees): Site 1 (360
acres)—2270 South 86th St., Louisville;
Site 2 (153 acres)—2345 Clover Basin
Drive, Longmont; Site 3 (58,000 sq. ft.)—
1351 S. Sunset Street, Longmont; Site 4
(92,000 sq. ft.)—520 Burbank Street,
Broomfield.

StorageTek’s Colorado facilities are
used to manufacture large capacity
electronic information storage and
retrieval subsystems for data processing
applications involving reel and cartridge
tape devices, automatic cartridge library
systems, solid-state disk subsystems,
cached and non-cached disk control
units, rotating magnetic disk
subsystems, impact printers, and
associated software. Some 10 percent of
its components are sourced abroad,
including hard and floppy disk drive
units, table and rack mounted storage
devices, printed circuit assemblies, high
capacity output units, laser printers,
power supplies, and related ADP parts
and accessories, as well as electric
motors, generators, transformers,
capacitors, resistors, switches,
photosensitive semiconductor devices,
bearings, wire and cable, lenses,
measuring instruments, air and vacuum
pumps, and certain articles of rubber
and ceramic. Currently, 40 percent of the
finished products are exported.

Zone procedures would exempt
StorageTek from Customs duty
payments on the foreign components,
used in equipment produced for export.
On domestic sales, the company would
be able to choose the duty rates that
apply to the finished products (0O-4.2
percent). The duty rates on most
components range from 0.0 to 16.0
percent. The application indicates that
zone savings will help improve
StorageTek’» international
competitiveness and increase export
sales.

In accordance with the Board’s
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, DC 20230; Donald W.
Myhra, District Director, U.S. Customs
Service, North Central Region, 300
Second Avenue South, Great Falls,
Montana 594Q1; and Colonel Stewart
Bomhoft, District Engineer, U.S. Army
Engineer District Omaha, 25 North 17th
Street, Omaha, Nebraska 68102-4978.

Comments concerning the proposed
subzone are invited in writing from
interested parties. They should be
addressed to the Board’s Executive
Secretary at the address below and
postmarked on or before August 9,1991.

A copy of the application is available
for public inspection at each of the
following locations:

Office of the District Director,, U.S.
Department of Commerce, suite 600,
1625 Broadway, Denver, CO 80202.

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, 14th &
Pennsylvania Avenue, NW.,,room
3716, Washington, DC 20230..

Dated: June 18,1991.

John J. Da Pontes Jr.,

Executive Secretary.

[FR Doc. 91-15078 Filed 6-24-91; 8:45 ant]

BILLING CODE 3510-05-«

[Docket 34-91]

Foreign-Trade Zone 136—Brevard
County, FL; Application for Subzone,
American Digital Switching
Telecommunications and Computer
Products Plant, Melbourne, FL

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Canaveral Port Authority,
grantee of Foreign-Trade Zone 136,
requesting subzone status for the
telecommunications and computer
products manufacturing and repair
facility of American Digital Switching,

Federal Register / Vo-L 56, No, 122 / Tuesday, June 25, 1991 / Notices

Inc. (ADS), in Melbourne, Florida. The
application was submitted pursuant to
the provisions of the Foreign-Tfcade
Zones.Act, as amended (19 U.&C. 8la-
81u), and the regulations of the Board
(15 CFR part 400). It was; formally filed
onJune 11,1991.

The ADS plant (5.08 acres, 27
employees) is located at 4255 Dow Road,
Melbourne, Brevard County, Florida.
The facility, established in 1989, is used
to manufacture central office digital
switches for telephone systems and
custom-made personal computers. It is
also used to repair and refurbish
computers, printed boards, and related
products. Gertain components for the
switches are sourced abroad, such as
printed circuit boards, cables, frames,
and transistors. Components for the
assembly of the personal computers that
are sourced from abroad include printed
circuit boards, disk drives, monitors,
keyboards, and power supplies. Tim
repair operation uses, a wide range of
merchandise sourced! from abroad,
including the items listed above as well
as microprocessor and memory
integrated circuits, transformers, fans,
oscillators, and other electronic
components. Some of the products are
re-exportedL

Zone procedures would exempt ADS
from Customs duty payments on foreign
items used in manufacturing and repair
operations for export- On manufacturing
and repair operations for the domestic
market, the company would be able to
choose the duty rates for finished
computers (3.9%) and printed circuit
boards (5.3%). The duty rate for
telephone system switches is 8.5
percent. Components have duty rates
ranging from 0.0 to 5.3 percent. The
application indicates that the zone
savings would help improve the plant’s
international competitiveness.

In accordance with the Board’s
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, DC 20230; Howard
Cooperman, Regional Director for
Inspection and Control, U.S. Customs
Service, Southeast Region, 909 SE. First
Avenue, Miami, FL 33131; and Colonel
Bruce A. Malson, District Engineer, U.S.
Army Engineer District Jacksonville,
P.O. Box 4970, Jacksonville, FL 32232-
0019.

Comments concerning the proposed
subzone are invited in writing from
interested parties. They should be
addressed to the Board’s Executive
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Secretary at the address below and

postmarked on or before August 9,1991.
A copy of the application is available

for public inspection at each of the

following locations:

U.S. Customs Service, Port Director’s
Office, 120 George King BlvcL, P.O.
Box 513, Cape Canaveral, Florida
32920.

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, room 3716
14th & Pennsylvania Avenue, NW.,
Washington, DC 20230.

Dated: June 17,1991.
John J. Da Ponte, Jr.,
Executive Secretary
[FR Doc. 91-15079 Filed 6-24-91; 8:45 am]
BILLING CODE 3510-DS-M

international Trade Administration
[C-557-701]

Carbon Steel Wire Rod from Malaysia;
Termination of Countervailing Duty
Administrative Review

agency: International Trade
Administration/Import Administration
Department of Commerce.

action: Notice of termination of
countervailing duty administrative
review.

summary: The Department of
Commerce (the Department) has
terminated the administrative review
requested on the countervailing duty
order on carbon steel wire rod from
Malaysia, initiated on May 21,1991, for
the period January 1,1990 through
December 31,1990.

effective date:June 25,1991,

for further information contact:
Beth Chalecki or Maria MacKay, Office
of Countervailing Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-2786.
supplementary information: On Aprll
25,1991, Armco, Inc., Georgetown Steel
Corp., and Raritan River Steel Co.,
petitioners in this case, requested a
countervailing duty administrative
review of the order on carbon steel wire
rod from Malaysia for the period
January 1,1990 through December 31,
1990. No other interested parties
requested reviews. On May 21,1991, the
Department initiated the administrative
review for that period (56 FR 23271).

On May 10,1991, the petitioners
withdrew their request for review. As a
result, the Department has determined
to terminate the review.

This notice is published in accordance
with 19 CFR 355.22(a)(3).

Dated: June 18,1991.
Joseph A. Spetrini,
DeputyAssistantSecretaryfor Compliance.
[FR Doc. 91-15077 Filed 6-25-91; 8:45 am]
BILLING CODE 3510-05-M

[C-614-504]

Carbon Steel Wire Rod From New
Zealand; Final Results of
Countervailing Duty Administrative
Review

agency: International Trade
Administration/Import Administration,
Department of Commerce.

action: Notice of final results of
countervailing duty administrative
review.

SUMMARY: On August 16,1989, the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on carbon steel wire rod from New
Zealand. We have now completed that
review and determine that there were no
shipments of the subject merchandise to
the United States during the period
January 1,1987 through September 30,
1987. However, because of program-
wide changes resulting in the
termination of two programs found
countervailable in the final
determination, we are changing the cash
deposit of estimated countervailing
duties to zero.

EFFECTIVE DATE: June 25,1991.

FOR FURTHER INFORMATION CONTACT:
Al Jemmott or Paul McGarr, Office of
Coimtervailing Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background

On August 16,1989, the Department of
Commerce (the Department) published
in the Federal Register (54 FR 33750) the
preliminary results of its administrative
review of the countervailing duty order
on carbon steel wire rod from New
Zealand (51 FR 7971; March 7,1986). The
Department has now completed that
administrative review in accordance
with section 751(a) of the Tariff Act of
1930, as amended (the Tariff Act).

Scope of Review

Imports covered by the review are
shipments from New Zealand of coiled,
semi-finished, hot-rolled carbon steel
wire rod of approximately round solid
cross-section, not under 0.20 inch nor
over 0.74 inch in diameter, tempered or
not tempered, treated or not treated, not
manufactured or partly manufactured,
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and valued over or under 4 cents per

pound. During the review period, such

merchandise was classifiable under

items 607.1400, 607.1710, 607.1720,

607.1730, 607.2200 and 607.2300 of the

Tariff Schedules of the United States

Annotated (TSUSA). This merchandise

is currently classifiable under items

7213.31.30, 7213.31.60, 7213,39.00,

7213.41.30, 7213.41.60, 7213.49.00 and

7213.50.00 of the Harmonized Tariff

Schedule (HTS). The TSUSA and HTS

item numbers are provided for

convenience and Customs purposes. The
written description remains dispositive.
The review covers the period January

1,1987 through September 30,1987, one

known manufacturer/exporter of this

merchandise, Pacific Steel Limited, and

14 programs:

A. Export Performance Taxation
Incentive (EPTI);

B. Export Market Development Taxation
Incentive (EMDTI);

C. Sales Tax Exemptions or Refunds on
Imported Capital Equipment and
Machinery (STERICEM);

D. Crown Loans;

E. Technical Assistance from the
Building Research Association of New
Zealand,;

F. Export Marketing Assistance from the
Department of Trade and Industry;

G. Preferential Treatment of Exporters
in Granting Import Licenses;

H. Research and Development
Incentives;

I. Export Credits and Development
Financing from the Development
Finance Corporation;

J. Export Suspensory Loan Scheme;

K. Export Programme Suspensory Loan
Scheme;

L. Export Marketing Assistance from the
New Zealand Export-Import
Corporation;

M. Technical Assistance from the
Standards Association of New
Zealand; and

N. Technical Help to Exporters.

There were no shipments of the
subject merchandise to the United
States during the review period.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. We received written
comments from the respondent, Pacific
Steel Limited (PSL), and the petitioners,
Atlantic Steel Company, Georgetown
Steel Corp., North Star Steel Texas, Inc.,
and Raritan River Steel Company.

Comment 1: PSL argues that the
Department should adjust the cash
deposit rate on all future entries of the
the subject merchandise because of the
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Government of New Zealand’s (GNZ)
termination of the EPTI program. PSL
further argues that in Steel Wire from
New Zealand; Preliminary Results of
Countervailing Duty Administrative
Review (53 FR 28428; July 28,1988) and
Lamb Meat from New Zealand; Final
Results of Countervailing Duty
Administrative Review (54 FR 19590;
May 8,1989), the Department confirmed
that the GNZ had terminated this
program. PSL argues that, unlike an
antidumping duty administrative review
where the absence of sales provides no
means of determining whether the
margin of dumping has actually
changed, the absence of entries or
exports during the review period is not a
valid reason for declining to revise the
cash deposit rate in a countervailing
duty administrative review. The
Department knows that, with or without
sales, the EPTI program is not available
to any New Zealand exporters.

Petitioners, on the other hand, urge
the Department to terminate the current
administrative review and to maintain
the cash deposit rate at its current level
of 25.69 percent ad valorem. Citing 19
CFR 355.22, PQ Corp v. United States,
652 F. Supp. (C1T1987), Carbon Steel
Wire Rod from Argentina, 54 FR 49322
(1989) (antidumping review), and
Certain In-Shell Pistachio Nuts from
Iran, (rejection or request to initiate
countervailing duty administrative
review), peitioners contend that neither
section 751(a) nor section 751(b) of the
Tariff Act authorizes the Department to
conduct an administrative review of a
countervailing duty order in the absence
of actual entries, sales, imports, or
exports. Specifically petitioners contend
that the Department must examine
actual entries to determine: (1) Whether
the program has been terminated with
respect to PSL, (2) whether the allegedly
terminated program confers residual
benefits upon PSL, and (3) whether PSL
has received benefits from any new
programs. Petitioners distinguish Steel
Wire from New Zealand and Lamb Meat
from New Zealand by emphasizing that
at least one of the respondents subject
to those reviews had entries that the
Department could review.

Departments Position: Section 751(a)
of the Tariff Act authorizes the
Department, in the absence of any
entries, shipments, or exports, to
conduct an administrative review of a
countervailing duty order to adjust the
cash deposit rate when a foreign
government has instituted a program-
wide change [e.g., elimination or
creation of a program). This conclusion
follows from the statutory language of
section 751(a) which provides in

relevant part that ”’[a]t least once during
each 12-month period beginning on the
anniversary of the date of publication of
a countervailing duty order * * * [the
Department], if a request for such a
review has been received * * * shall

* * *review and determine the amount
of any net subsidy * * * and shall
publish the results of such review,
together with notice of any duty to be
assessed, estimated duty to be
deposited, or investigation to be
resumed in the Federal Register.” 19
U.S.C. 1675(a) (emphasis added).

A program-wide change, such as the
government’s elimination of a program,
necessarily can trigger a review
pursuant to section 751(a) even in the
absence of entries, shipments, or
exports, because such an event may
result in a change to “the amount of any
net subsidy”. 19 U.S.C. 1675(a)(1)(A).
Furthermore, the express language of the
statute demonstrates that a section
751(a) administrative review has several
purposes, one of which is to adjust any
“estimated duty to be deposited.”

In an investigation that preceded the
preliminary results of this review, the
Department confirmed that the GNZ had
eliminated two programs—EPTI and
STERICEM—found to confer
countervailable benefits during the
period of investigation in this
proceeding. See Certain Steel Wire Nails
from New Zealand; Final Affirmative
Countervailing Duty Determination and
Countervailing Duty Order (52 FR 37196;
October 5,1987). Because the GNZ’s
elimination of these government
programs has reduced “the amount of
the net subsidy” found in the final
determination to a de minimis level of
0.02 percent ad valorem for the subject
merchandise, and because section 751(a)
authorizes the Department to conduct a
review for the limited purpose of
adjusting the cash deposit rate even in
the absence of any entries, shipments, Or
exports, we are revising our preliminary
results. Specifically, we are reducing the
cash deposit rate to zero for all entries
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of these final results.

We disagree with petitioners’
contention that the Department must
examine actual entries or exports of the
subject merchandise to determine
whether PSL is receiving any residual
benefits from the terminated programs
or any benefits from any new subsidy
programs for purposes of adjusting the
cash deposit rate. Because we have
established that the EPTI and
STERICEM programs were terminated in
1987 and 1986, respectively, and because
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the benefits bestowed by these
programs were of a type that conferred
immediate benefits and were expensed
in the year of receipt, there is no basis to
assume that any residual benefits
remain. Furthermore petitioners’
reliance upon 19 CFR 355.22 for the
proposition that the Department does
not possess the legal authority to
conduct a countervailing duty
administrative review in the absence of
entries or exports is misplaced.
Petitioners ignore the express language
of § 355.22(b)(1) which provides in
relevant part that “an administrative
review * * * normally will cover entries
or exports of the merchandise * *
(emphasis added). This language does
not preclude the Department from
conducting a countervailing duty
administrative review in the absence of
entries in all cases. As explained above,
the Department is still able to calculate
“the amount of any net subsidy” in the
absence of entries when a foreign
government institutes a program-wide
change. See, e.g., Certain Electrical
Conductor Aluminum Redraw Rod from
Venezuela; Final Results of
Countervailing Duty Administrative
Review, (56 FR 14232; April 8,1991)
(where Department conducted a review
and changed the cash deposit rate as a
result of a program-wide change despite
no entries or exports).

Petitioners’ reliance upon Pistachio
Nuts from Iran is similarly misplaced,
because the Department was not
confronted with the elimination of any
government programs or any other
program-wide change in that case. The
Department declined to conduct a
countervailing duty administrative
review in the absence of entries in
Pistachio Nuts because the review
would have had absolutely no effect
upon “the amount of any net subsidy."

In contrast to Pistachio Nuts the
subject administrative review involves a
program-wide change (i.e., elimination
of a government program) that has
resulted in a change to “the amount of
any net subsidy”. Therefore, the
Department correctly conducted the
subject review and adjusted the cash
deposit even though there were no
entries during the review period. See,
e.g., Aluminum Redraw Rod from
Venezuela, supra; but see, e.g., Wool
From Argentina; Final Results of
Countervailing Duty Administrative
Review, (56 FR 21661: May 10,1991)
(where Department did not change the
cash deposit rate because there were no
entries and no program-wide changes).

Finally, in citing PQ Corp and Carbon
Steel Wire Rod from Argentina, two
antidumping cases, petitioners miss the
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essential distinction between
antidumping and countervailing duty
administrative reviews. An antidumping
review necessarily requires that actual
entries, sales, or shipments be made
during the review period, so that the
Department can determine whether a
respondent has increased its U.S. prices
relative to its home market prices. In
order words, the dumping calculation
itself is tied to, or contingent upon, an
entry or sale of the subject merchandise.

A countervailing duty administrative
review, by contrast, does not
necessarily require that actual entries or
exports be made during the review
period to allow the Department to
calculate “the amount of any net
subsidy.” As explained above, the
Department is able to calculate the net
subsidy in the absence of entries or
exports when a foreign government has
undertaken a program-wide change,
such as the elimination of a subsidy
program.

Thus, the calculation of the net
subsidy under these circumstances is
not tied to, or contingent upon, an entry
or exportation of the subject
merchandise; rather, the calculation is
dependent upon the Department’s
examination of the statutes, decrees, or
regulations that have eliminated the
government program. Therefore, the
Department’s practice with respect to
the initiation of antidumping reviews in
the absence of entries or sales does not
govern the initiation of countervailing
duty reviews under identical
circumstances.

Comment 2: Petitioners contend that,
if the Department adjusts the cash
deposit rate in this administrative
review, the Department would be
promulgating a “new rule of general
applicability” in violation of the
Administrative Procedure Act (the APA)
(5U.S.C. 553), because the Department
failed to provide petitioners with
adequate notice of, and an opportunity
to comment upon, its change in practice.

Department’s Position: Our
determination with respect to the cash
deposit issue falls outside the purview
of the APA for two reasons. First,
contrary to petitioners' assertions, this
determination does not constitute a

new rule of general applicability.”
Rather, our determination with respect
to the cash deposit issue represents a
continuation of our administrative
practice. See, e.g., Aluminum Redraw
Rod From Venezuela, supra.

Second, even if our determination
were considered a “rule” within the
meaning of the APA, such a “rule"
would necessarily be an interpretative
rule thatis, an interpretation of section
751(a) of the Tariff Act See Timken Co.

v. U.S., 673 F. Supp. 495, 514 (C 1T 1987)
[quoting Gibson Wine Co. v. Snyder, 194
F.2d 329, 331 (D.C. Cir. 1952)
(“Interpretative rules are ‘statements as
to what the administrative officer thinks
the statute or regulation means.” ”). It is
well settled that interpretative rules fall
within an exception to the rulemaking
requirements of APA. See id.; 5 U.S.C.
553(b)(3)(A). Therefore, our
determination in this reveiw—in
particular, our decision to change the
cash deposit rate despite the absence of
entries—was not subject to the notice
and comment requirements of the APA.

Comment 3: Petitioners allege that in
March 1986, prior to the review period,
the GNZ provided an equity infusion on
terms inconsistent with commercial
considerations to New Zealand Steel
(NZS) by assuming NZ $1.14 billion of
NZS’s debt in exchange for 81 percent of
NZS’s stock. Petitioners further allege
that subsequent to the review period, in
October 1987, the GNZ sold its NZS
stock to another holding company,
Equiticorp, for less than NZ $300 million
and, thereby, conferred a domestic
subsidy upon NZS. Petitioners then
allege that NZS passed this subsidy onto
PSL by selling steel billets, the main
input used in the production of carbon
steel wire rod, to PSL at subsidized
prices. For these reasons, petitioners
urge the Department to initiate an
upstream subsidy investigation with
respect to the production of steel billets.

PSL contends, by contrast, that
petitioners failed to provide the
Department with “reasonable grounds to
believe or suspect” that NZS provided
an upstream subsidy to PSL. Therefore,
the Department correctly declined to
initiate an upstream subsidy
investigation in this administrative
review. Specifically, PSL contends that
NZS and PSL were not related during
the review period, and that the
petitioners failed to demonstrate that
transactions between NZS and PSL
were not at arm’s length, that steel
billets were not available at comparable
prices from other sources during the
review period, or that NZS undercut the
prices charged by other suppliers of
billets during that period.

Departments Position: Section 701(c)
of the Tariff Act sets forth the legal
standard that governs the initiation of
an upstream subsidy investigation:

Whenever the [Department] has reasonable
grounds to believe or suspect that an
upstream subsidy, as defined in section
1671(a)(1) of this title [i.e., domestic subsidy],
is being paid or bestowed, [the Department]
shall investigate whether an upstream
subsidy has in fact been paid or bestowed,
and if so, shall include the amount of the
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upstream subsidy as provided in section
1671(a)(3) of this title.

19 U.S.C. 1671(c) (emphasis added).

Congress has explained that this
“reasonable grounds to believe or
suspect” standard is extremely rigorous.
Compare H.R. Rep. No. 98-725, 98th
Cong., 2d Sess, 80 (1984) with 130 Cong.
Rec. HII,577 (daily ed. Oct. 5,1984) and
H.R. Rep. No. 98-1156, 98th Cong., 2d.
Sess. 171 (1984); see also 130 Cong. Rec.
$13.970 (daily ed.) (Oct. 9,1984)
(explanation by Senator Dole).
Furethermore, the U.S. Court of
International Trade (CIT) has ruled that
the “reasonable grounds to believe or
suspect” standard in the context of a
cost-of-production investigation in an
antidumping proceeding requires a
petitioner to set forth “specific and
objective™ evidence in its allegation to
trigger a cost-of-production
investigation. Al Tech Specialty Steel
Corp. v. United States, 575 F. Supp. 1277,
1282 (CIT 1983), affd on othergrounds,
745 F.2d 632 (Fed. Cir. 1984) (emphasis
supplied in original).

In this administrative review,
petitioners’ upstream subsidy allegation
failed to provide the Department with
“reasonable grounds to believe or
suspect” that the GNZ conferred an
upstream subsidy upon the manufacture
or production of steel billets.
Specifically, petitioners failed to provide
sufficient evidence demonstrating that
the GNZ’s initial assumption of NZS’s
debt and subsequent sale of NZS’s stock
to Equiticorp constitute a
countervailable domestic subsidy. As
conceded by petitioners, “(w]e have
been unable to obtain sufficient
evidence regarding whether a market
price existed for the stock of NZS
following the GNZ’s acquisition, and
whether the GNZ’s per-share acquisition
price was above the market price.”
Petitioners' Submission at 4 (June 9,
1988).

In fact, petitioners themselves merely
speculate that the transactions at issue
might constitute a countervailable
domestic subsidy. See Petitioners'
Submission at 7 (June 9,1988) {“[T]he
original debt assumption may constitute
a ‘traditional’ equity infustion, while the
subsequent sale of shares to Equiticorp
may be viewed as a ‘bargain’ sale
conferring a subsidy on NZS) (emphasis
added). Significantly, the petitioners
acknowledge that the evidence upon
which their allegation is based is
unreliable: “Information on the
transactions described herein was
derived from publically-available
periodicals and newswires. These
publications contained certain
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discrepancies and inconsistencies.”
Petitioners’ Submission at 2, n.l (June 9,
1988) (emphasis supplied). For these
reasons, the Department correctly
declined to initiate an upstream subsidy
investigation in the subject
administrative review.

Comment 4: Petitioners contend that
NZS is subject to the outstanding
countervailing duty order covering the
subject merchandise, because NZS
failed to make a timely request during
the initial investigation pursuant to 19
CFR 355.38 (1988) to warrant an
exclusion from the outstanding order.
DOC Position: We disagree. In Carbon
Steel Wire Rod from New Zealand: Final
Affirmative Countervailing Duty
Determination and Countervailing Duty
Order (51 FR 7971; March 7,1986), the
Department determined that NZS
received de minimis countervailable
benefits. Therefore, the Department
correctly excluded NZS from the
countervailing duty order. Because
petitioners failed to contest the
Department’s exclusion of NZS from the
order within 30 days from the date of
publication of the order, petitioners are
barred from raising this challenge in this
administrative review. See 19 U.S.C.
1516a.

Moreover, petitioners’ reliance upon
19 CFR 355.38 (1988) is misplaced,
because this regulation, contrary to the
interpretation advanced by petitioners,
provides a mechanism pursuant to
which a foreign exporter that is neither
a respondent named in the petition nor a
respondent subject to the investigation
can be excluded from a potential
countervailing duty order. This
regulation does not govern a
participating respondent that has
demonstrated to the satisfaction of the
Department that it received de minimis
benefits during the period of
investigation.

Final Results of Review

As a result of our review, we
determine that there were no shipments
of the subject merchandise during the
period January 1,1987 through
September 30,1987. After considering all
of the comments received, we determine
that program-wide changes have
eliminated the benefit from two
programs, reducing the benefit to 0.02
percent ad valorem.

In accordance with 19 CFR 355.7, any
rate less than 0.50 percent ad valorem is
de minimis.

Accordingly, the Department will
instruct the Customs Service to waive
cash deposits of estimated
countervailing duties on shipments of
this merchandise entered, or withdrawn
from warehouse, for consumption on or

after the date of publication of these
final results. This deposit requirement
shall remain in effect until publication of
the final results of the next
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 355.22.

Dated: June 17,1991.
Marjorie A. Chorlins,
Acting Assistant Secretaryfor Import
Administration.
[FR Doc. 91-15076 Filed 6-24-91; 8:45 am]
BILLING CODE 3510-OS-M

[C-517-501]

Carbon Steel Wire Rod From Saudi
Arabia; Preliminary Results of
Countervailing Duty Administrative
Reviews

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
countervailing duty administrative
reviews,

summary: The Department of
Commerce has conducted
administrative reviews of the
countervailing duty order on carbon
steel wire rod from Saudi Arabia. We
preliminarily determine the total bounty
or grant to be 0.13 percent ad valorem
for the period January 1,1988 through
December 31,1988. We also
preliminarily determine the total bounty
or grant to be 0.49 percent ad valorem
for the period January 1,1989 through
December 31,1989. In accordance with
19 CFR 355.7, any rate less than 0.50
percent ad valorem is de minimis. We
invite interested parties to comment on
these preliminary results.

EFFECTIVE DATE: June 25,1991.

FOR FURTHER INFORMATION CONTACT:
Philip Pia or Paul McGarr, Office of
Countervailing Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230: telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background

On February 1,1989 and February 9,
1990, the Department of Commerce (the
Department) published in the Federal
Register notices of “Opportunity to
Request Administrative Review” (54 FR
5102 and 55 FR 4646) of the
countervailing duty order on carbon
steel wire rod from Saudi Arabia. During
February 1989 and February 1990,
Georgetown Steel Corporation,
Northstar Steel Texas, Inc., Raritan
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River Steel Company and Atlantic Steel
Company, petitioners in this proceeding,
and the Saudi iron and Steel Company
(HADEED), the respondent, requested
administrative reviews covering the
periods January 1,1988 through
December 31,1988, and January 1,1989
through December 31,1989. We initiated
the reviews on April 6,1989 (54 FR
13913) and March 22,1990 (55 FR 10642),
respectively. The Department has now
conducted these administrative reviews
in accordance with section 751 of the
Tariff Act of 1930, as amended (the
Tariff Act).

Scope of Review

Imports covered by these reviews are
shipments of Saudi carbon steel wire
rod. Carbon steel wire rod is a coiled
semi-finished, hot-rolled carbon steel
product of approximately round solid
cross section, not under 0.20 inch nor
over 0.74 inch in diameter, tempered or
not tempered, treated or not treated, not
manufactured or partly manufactured,
and valued over or under 4 cents per
pound. During the 1988 review period,
such merchandise was classifiable
under item numbers 607.1400, 607.1710,
607.1720, 607.1730, 607.2200 and 607.2300
of the Tariff Schedules of the United
States Annonated (TSUSA). During the
1989 review period, such merchandise
was classifiable under item numbers
7213.20.00, 7213.31.30, 7213.31.60,
7213.39.00, 7213.41.30, 7313.41.60,
7213.49.00 and 7213.50.00 of the
Harmonized Tariff Schedule (HTS). The
TSUSA and HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

The reviews cover the periods January
1,1988 through December 31,1988, and
January 1,1989 through December 31,
1989, and eight programs. During the
review period,' there was only one Saudi
producer and/or exporter of the subject
merchandise, the Saudi Iron and Steel
Company (HADEED).

Analysis of Programs

(1) Public Investment Fund Loan to
HADEED

The Public Investment Fund (PIF) was
established in 1971 as one of five
specialized credit institutions set up by
the Government of Saudi Arabia. The
other specialized credit institutions are
the Saudi Industrial Development Fund
(SIDF), the Saudi Agricultural Bank, the
Saudi Credit Bank and the Real Estate
Development Fund. These specialized
credit institutions are funded completely
by the Saudi government and were the
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only sources of long-term financing in
Saudi Arabia during the review period.

The PIF was established in 1971 to
provide financing to large-scale,
commercially productive projects that
have some equity participation of the
Saudi government PIF by-laws exclude
firms or projects without Saudi
government equity from applying to the
PIF for financing. From 1973 through the
end of the review period, the PIF has
provided loans to 18 firms. Of these, 12
(including HADEED) are at least 50
percent-owned by the Saudi Basic
Industries Corporation (SABIC). Of the
remaining six borrowers, three are 50
percent-owned by PETROMIN, and
three are unrelated: Saudia Airlines, a
utility company and a real estate
investment fund. Firms receiving PIF
financing represent less than one-half of
all large scale firms, and only a very
small portion of all industrial
enterprisess, in the Kingdom.

Because the application of the
government equity participation
requirement limited benefits under this
program to a small number of
enterprises, we therefore preliminarily
determine that PIF loans are provided to
a specific group of enterprises in Saudi
Arabia, and that the PIF loan to
HADEED is countervailable to the
extent that it is given on terms
inconsistent with commercial
considerations.

The loan contract between the PIF
and HADEED requires that HADEED
pay a variable commission, or interest,
on the outstanding balance based on its
profitability in a given fiscal year.
During 1988 and 1989, HADEED made
repayments of loan principal and
commission on its PIF loan.

Using the two sources for medium- to
long-term industrial financing available
in Saudi Arabia, private commercial
banks and the SIDF, we have
constructed composite interest rate
benchmarks for each review period to
determine whether the PIF loan to
HADEED was on terms inconsistent
with commercial considerations. Since
the PIF loan covered 60 percent of
HADEED’s total project costs, for our
benchmark we assumed that HADEED
could have financed 50 percent of its
total project costs with a SIDF loan (the
maximum eligibility for a company with
at least 50 percent Saudi ownership) and
the remaining 10 percent of project costs
with a Saudi commercial bank loan. The
SIDF loan portion of the benchmark was
used because, of all the specialized

or manufacturing projects and, thus, is
most representative of what HADEED
would otherwise have to pay for long-

term loans in Saudi Arabia. We used the
1.9 percent flat rate of interest applied to
SIDF loans through 1988 and 1989. The
commercial bank portion of the
benchmark was based on the average
Jeddah Interbank Offering Rate (JIBOR)
for 1988 and 1989, plus a one percent
spread. Because the composite
benchmarks for 1988 and 1989 are less
than the actual commission, or interest
rates, that HADEED paid on its PIF loan
in 1988 and 1989, we preliminary
determine that the PIF loan was not
preferential for the periods January 1,
1988 through December 31,1988, and
January 1,1989 through December 31,
1989.

(2) SABICS Transfer of SULB Shares to
HADEED

SABIC was established in 1976 by the
Government of Saudi Arabia as an
industrial development corporation.
SABIC has been the majority
shareholder in HADEED since the steel
company’s inception in 1979. In 1982,
SABIC acquired all of the remaining
shares in the Steel Rolling Company
(SULB), a Saudi producer of steel
reinforcing bars of which SABIC had
been the majority shareholder since
1979. In December 1982, SABIC decided
to transfer its shares in SULB to
HADEED in return for new HADEED
stock. Through the stock transfer, SULB
became a wholly-owned subsidiary of
HADEED.

In Final Affirmative Countervailing
Duty Determination and Countervailing
Duty Order; Carbon Steel Wire Rod
From Saudi Arabia, (51 FR 4206;
February 3,1986), we determined that
HADEED was unequityworthy in
December 1982 and that the transfer of
SABIC’s shares in SULB to HADEED in
exchange for additional shares in
HADEED was inconsistent with
commercial considerations.

To determine the benefit to HADEED
from the acquisition of SULB, we used
our rate of return shortfall methodology.
We determined the amount of the equity
infusion to be the net book value of
SULB’s equity at the time of the transfer.
As best information available on the
national average rate of return on equity
in Saudi Arabia, we used the 1988 and
1989 annual average rates of return on
U.S. direct investment in Saudi Arabia.
Based on the most recent data available
from the U.S. Commerce Department’s
Bureau of Economic Analysis, the 1988
and 1989 average rates of return on
equity were 23.85 percent and 16.13
percent, respectively. We computed the
rate of return shortfall by taking the
difference between this figure and the
1988 and 1989 rates of return on equity
in HADEED. Because HADEED's rates
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of return on equity in 1988 and 1989
were greater than average rates of
return on U.S. direct investment in Saudi
Arabia in 1988 and 1989, respectively,
the rate of return shortfall for each
review period is zero. On this basis, we
preliminarily determine the benefit from
this equity infusion to be zero for the
period January 1,1988 through
December 31,1988, and zero for the
period January 1,1989 through
December 31,1989.

(3) Preferential Provision of Equipment
to HADEED

Under a lease/purchase arrangement,
the Royal Commission for Jubail and
Yanbu built for HADEED two bulk ship
unloaders at the Jubail industrial port
for unloading iron ore, and constructed a
conveyor belt system for transporting
iron ore from the pier to HADEED’s
plant in the Jubail Industrial Estate.
When construction of these facilities
was completed in 1982, the Commission
transferred custody to HADEED under a
lease/purchase agreement.

As originally planned, the bulk ship
unloader and conveyor system was built
to serve both HADEED and an adjacent
plant in the Jubail Industrial Estate. The
second plant was not built, however,
leaving HADEED as the sole user of this
equipment. The terms of the lease/
purchase agreement require that
HADEED must repay the equipment and
construction costs plus a two-percent
fee for the cost of money in 20 annual
installments. The annual payments are
stepped, with the lowest payment levels
occurring at the beginning and the
highest payment levels occurring at the
end of the 20-year period.

In the Saudi Wire Rod [op. cit.), we
found that the two-percent cost-of-
money fee is the Commission’s standard
charge for recovery of costs on other
facilities in the Jubail Industrial Estate.
Of the projects examined, a urea
berthside handling system built for the
exclusive use of another company
located in the Estate was the most
comparable to HADEED ship unloader
and conveyor system. Therefore, we
compared the repayment schedule for
HADEED'’s ship unloader and conveyor
system to the repayment schedule for a
berthside handling system. Although
both agreements carried the standard
cost-of-money fee, we found that
HADEED'’s end-loaded, stepped
repayment schedule was more
advantageous than the annuity-style
repayment schedule on the berthside
handling system. Therefore, we
determine that HADEED's ship unloader
and conveyor system was provided on
preferential terms. Moreover, because
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the equipment is used exclusively by
HADEED, we find that it is provided to
a specific enterprise and, thus, confers a
bounty or grant

To calculate the benefit wa compare
the principal and fees being paid in each
year by HADEED to the principal and
fees that would be paid under the
repayment schedule used for the
berthside handling system. We allocated
the sum of the present values of the
differences in the two repayment
schedules over 20 years, using a two-
percent discount rate. The resulting
benefits for 1988 and 1989 were then
divided by the value of HADEED's sales
during 1988 and 1989, respectively. On
this basis, we preliminarily determine
the benefit from the preferential
provision of the unloader and conveyor
system to be 0.01 percent ad valorem for
the period January 1,1988 through
December 31,1988, and 0.01 percent ad
valorem for the period January 1,1989
through December 31,1989.

(4) Income Tax Holidayfor S.audiJoint
Venture Projects

Under Article 7 of the Foreign Capital
Investment Code of January 1,1979, a
10-year income tax holiday may be
granted for economic development
projects. The following three conditions
must be fulfilled to obtain approval by
the Saudi Foreign Investment
Committee: (1) Saudi participation is not
less than 25 percent of total capital; (2]
the foreign capital shall be invested in
nontraditional development projects
which, for the purposes of the Foreign
Capital Investment Code, do not include
petroleum related and/or mineral
extraction projects; and (3) the
investment shall be accompanied by
foreign technical know-how and
expertise. This tax holiday applies only
to income taxes that are owed by the
foreign share of the enterprise.

Because the application of these three
requirements limited benefits under this
program to a small number of
enterprises, we therefore determine that
it is specific and countervailable. In tax
returns filed in 1988 and 1989, HADEED
reported profits for fiscal 1987 and 1988,
respectively. Thus, DEG, HADEED’s
foreign partner, would have been liable
for income tax during the review periods
had it not still been eligible for the
income tax holiday.

To calculate the benefit from the tax
holiday, we divided the amount of tax
DEG would have paid in 1988 and 1989
absent the tax holiday by HADEED’s
total sales for 1988 and 1989,
respectively. On this basis, we
preliminarily determine the bounty or
grant from the income tax holiday to be
0.12 percent ad valorem for the period

January 1,1988 through December 31,
1988, and 0.48 percent ad valorem for
the period January 1,1989 through
December 31,1989.

(5) OtherPrograms

We also examined the following
programs and preliminarily determine
that HADEED did not benefit from them
during the 1988 and 1989 review periods:

1. SABIC loan guarantees;

2. Preferential provision of services by
SABIC;

3. Government procurement
preferences; and

4. Issuance of preferential government
bonds.

Preliminary Results of Review

As a result of the review, we
preliminarily determine the total bounty
or grant to be 0.13 percent ad valorem
for the period January 1,1988 through
December 31,1988, and 0.49 percent ad
valorem for the period January 1,1989
through December 31,1989. In
accordance with 19 CFR 355.7, any rate
less than 0.50 percent ad valorem is de
minimis.

Therefore, the Department intends to
instruct the Customs Service to
liquidate, without regard to
countervailing duties, all shipments of
this merchandise exported on or after
January 1,1988 and exported on or
before December 31,1989.

The Department also intends to
instruct the Customs Service to waive
cash deposits of estimated
countervailing duties, as provided by
section 751(a)(1) of the Traffic Act, on
all shipments of this merchandise
entered, or withdrawn from warehouse,
for consumption, on or after the date of
publication of the final results of this
review.

Parties to the proceeding may request
disclosure of the calculation
methodology and interested parties may
request a hearing not later than 10 days
after the date of publication of this
notice. Interested parties may submit
written arguments in case briefs on
these preliminary results within 30 days
of the date of publication. Rebuttal
briefs, limited to arguments raised in
case briefs, may be submitted seven
days after the time limit for filing the
case brief. Any hearing, if requested,
will be held seven days after the
scheduled date for submission of
rebuttal briefs. Copies of case briefs and
rebuttal briefs must be served on
interested parties in accordance with 19
CFR 355.38(e).

Representatives of parties to the
proceeding may request dislosure of
proprietary information under
administrative protective order no later
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than 10 days after the representative’s
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under 19
CFR 355.38(c), are due.

The Department will publish the final
results of this administrative review,
including the results of its analysis of
issues raised in any case or rebuttal
brief or at a hearing.

These administrative reviews and
notice are in accordance with section
751(a)(1) of the Tariff Act (19 U.S.C.
1675(a)(1)) and 19 CFR 355.22,

Dated: June 20,1991.
Eric I. Garfmkel
AssistantSecretaryfor Import
Administration.
[FR Doc. 91-15075 Filed &-24-91; 8:45 am]
BILLING CODE 35NHDS-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustmentofimport Limits for
Certain Cotton and Man-Made Fiber
Textile Products Produced or
Manufactured in Mauritius

June 20,1991.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: June 27,1991.

FOR FURTHER INFORMATION CONTACT:
Jennifer Aldrich, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce
(202) 377-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 566-5810. For information on
embargoes and quota re-openings, call
(202) 377-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11851 of March
3,1972, as amended; section 204 of the
Agricultural Act of 1958, as amended (7
U.S.C. 1854).

The current limit for Categories 351/
651 is being increased by application of
special shift, decreasing the limit for
Categories 341/641 to account for the
increase.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
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Federal Register notice 55 FR 50756,
jiublished on December 10,1990). Also
see 55 FR 46238, published on November
2,1990; and 56 FR 8748, published on
March 1,1991.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.

Auggie D. Tantillo,
Chairman, Committeefor the Implementation
of Textile Agreements,

Committee for the Implementation of Textile
Agreements

June 20,1991.

Commissioner of Customs,
Department ofthe Treasury, Washington, DC
20229.

Dear Commissioner: This directive amends,
but does not cancel, the directive issued to
you on October 29,1990, as amended, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, man-made
fiber, silk blend and other vegetable fiber
textile products, produced or manufactured in
Mauritius and exported during the twelve-
month period which began on October 1,1990
and extends through September 30,1991.

Effective on June 27,1991, you are directed
to amend further the directive dated October
29,1990 to adjust the limits for the following
categories, as provided under the terms of the
current bilateral agreement between the
Governments of the United States and
Mauritius:

Category Adjusted twelve-month lim itl
341/641......... 273,887 dozen.
351/651....... 149,520 dozen.

1The limits have not been adjusted to account for
any imports exported after September 30, 1990.

For the import period October 1,1990
through February 27,1991, you are directed to
charge 52,991 dozen to Category 351 for the
current restraint period. There are no charges
for Category 651 for the October 1,1990
throughFebruary 27,1991 import period.

Also, you are directed to deduct 35,087
dozen from the charges made to Categories
351/651 for the period October 1,1990
through September 30,1991.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Auggie D. Tantillo,

Chairman, Committeefor the Implementation
of Textile Agreements.

[FR Doc. 91-15086 Filed 6-24-91; 8:45 am]
BILLING CODE 3510-0R-F

List of Exempt Traditional Folklore
Textile Products from Pakistan

June 20,1991.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

action: Issuing a directive to the
Commissioner of Customs replacing the
existing list of traditional folklore textile
products.

EFFECTIVE DATE: June 27,1991.

FOR FURTHER INFORMATION CONTACT:
Nicole Bivens Collinson, International
Trade Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce
(202) 377-4212.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3,1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

Under the terms of the Bilateral
Cotton, Man-Made Fiber, Silk Blend and
Other Vegetable Fiber Textile
Agreement, effected by exchange of
notes dated May 20,1987 and June 11,
1987, as amended, the Governments of
the United States and Pakistan, reached
agreement, effected by exchange of
letters dated May 23 and 28,1991, to
replace the existing list of exempt
traditional folklore textile products. A
list of the newly agreed items is
published as an enclosure to the letter to
the Commissioner of Customes.

See Federal Register notices 48 FR
25257, published on June 6,1983; and 52
FR 21611, published on June 8,1987.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.

Auggie D. Tantillo,
Chairman, Committeefor the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

June 20,1991.

Commissioner of Customs,
Departmentofthe Treasury, Washington, DC
20229.

Dear Commissioner: This directive amends,
but does not cancel, the directive issued to
you on May 27,1983, as amended, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive, as
amended, establishes export visa and exempt
certification requirements for certain cotton,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Pakistan.

Effective on June 27,1991, you are directed
to substitute the enclosed list of "Pakistan
Items” for the existing list of Pakistan

28869

folklore textile products. "Pakistan items” am
exempt from the limits of the bilateral
agreement with Pakistan when properly
certified by the Government of Pakistan prior
to exportation.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Auggie D. Tantillo,

Chairman, Committeefor the Implementation
of Textile Agreements.

Pakistan Folklore Items

"Pakistan Items” are those items that are uniquely
and historically traditional Pakistani products. They
are limited to the products enumerated below.

1. shisha Embroidered D ress: A dress which is

knee length or longer with at least the front
area above the waist covered with an overlay.
The overlay contains embroidery and mirrors
which are attached to the overlay by embroi-
dery. This dress has a partial back opening
fastened by hooks, buttons, or snaps, but not
by zippers or velcro.
*The mirrors and embroidery must cover the
front area above the waist however, there are
no restraints on other sections being covered
by mirrors and embroidery.

2. kKurta: A pullover tunic which is fingertip or
knee length with a partial opening in front
which may be fastened by hooks, buttons, or
snaps, but not by zippers or velcro. The tunic
may be collarless or have a stand-up collar,
but may not have an out-turned shirt-type
collar or out-turned shirt-type cuffs. A Kurta
has no front pockets, but may have side-slit
pocket(s), and must have sleeves that are a
quarter length or longer. The fabric of the
Kurta may be solid colored, striped, printed,
crocheted, embroidered and/or patchworked
with side slits of at least 2 inches on both
sides.

3. G harara: Pantsftrousers with a drawstring
waist with colored and/or metallic embroidery
work. Each pant leg measures at least 36
inches across the bottom and closes at the
ankle by a drawstring.
simported as a set with the Kurta.

4. munani choir. A tight fitting collariess top
which is waist length or shorter and that has
quarter or half length sleeves. The Multani
Choli has a full front or back opening fastened
by snaps, buttons, or hooks, but not by a
zipper or velcro. This top may or may not be
embroidered.

5. Burga: A solid colored, loose fitting, and unta-
pered gown which is ankle length with a full
front opening from neck to ankle, fastened by
snaps, buttons, or hooks, but not by a zipper
or velcro. A head covering is imported with the
Burga which may or may not be attached to
the gown.

6. BaiuchiPeshawari vest A sleeveless and
loose fitting vest which may close with snaps,
buttons, or hooks, but not by a zipper or
velcro. The Baiuchi/Peshawari vest extends to
approximately waist length and is covered by
substantial embroidery and mirrors which are
at least on the front.

7. G hagra: An extremely loose fitting, full, ankle
length skirt which gathers at the waist by
either a drawstring or hooks, but not by a
zipper or velcro. The circumference of the skirt
at the bottom is at least 5 yards.

8. Bawa: A drawstring pouch or string bag as
described below:
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Pakistan Folklore Items—Continued

a. Drawstring Pouch—A small pouch which is
no more than 7 inches across when laid flat
and is covered at least on one side with
sequins, metallic string and other decorative
material. A drawstring is used to dose the
opening.

b. String Bag—A small bag which is no more
than 7 inches across and 6 inches in height
when laid flat The bag is covered with em-
broidery and mirrors at least on the front flap
and is held by a twisted yam shoulder strap.

9. sindi Julata: A loose fitting, ankle length
dress, with or without a partial closure in the
front or back fastened by snaps, buttons, or
hooks, but not by a zipper or velcro. The
dress may have side slits or side pockets and
must have half length sleeves.

10. izarband: A non-woven (knit) narrow fabric
with two braided ends which results in loose
fringe at both ends used as a drawstring.

11. Bawchikamaez: A loose fitting tunic with an
opening on one shoulder seam fastened by
hooks, buttons, or snaps, but not by a zipper
or velcro. The tunic has 3/4 length sleeves or
longer and has matching embroidery work at
least on the yoke and cuffs. The tunic is
always longer than waist length, flares out
near the bottom, and does not have side slits.

12. «aftan: A women’s loose fitting pullover full or
ankle length garment with partial front or back
opening fastened by hooks, buttons, snaps or
string but not by a zipper or velcro. The fabric
of the kaftan may be solid colored, striped,
printed, crocheted, embroidered and/or patch-
worked. The kaftan has side slits or a back slit
for walking.

13 e nfiat A cushion cover which is oblong,
square, round, or of other shapes, covered
with a combination of minors, embroidery, and
other decorative material.

14 bpupata: A scarf which is at least two meters
or more in length and one meter or more in
width. The scarf must be hemmed at both
ends and constructed from thin, lightweight
fabric.

15 shaiwan Straight (men) or gathered (women)
pants with a drawstring waist and either
drawstring teg openings (no elastic) or cuffs.
The men's shalwar has less stitching on the
bottom of each leg than the women’s shalwar.

16 pyjama: Men’s or women’s pants without a
waistband, but with a drawstring waist The
pant leg may either be straight or tapered with
or without a small side slit. The garment may
have pockets but has no front opening.

17 pPunjabikameer. A loose fitting tunic with an
out-turned collar and shirt type cuffs and a
partial front opening fastened by hooks, but-
tons, or snaps, but not by a zipper or velcro. A
tunic has side slits at least 2 inches or more
on both sides, it has front pockets and side
slit pockets. The fabric of Punjami Karneez is
solid colored, striped, printed, embroidered or
patchworked.

IFR Doc. 91-15087 Filed 6-24-91; 8:45 am]
BILLING CODE 3510-DR-F

Textile and Apparel Categories with
the Harmonized Tariff Schedule of the
United States: Changes to the 1991
Correlation

June 20.1991.

agency: Committee for the
Implementation of Textile Agreements.
action: Changes to the 1991 Correlation.

EFFECTIVE DATE: July 1,1991.

FOR FURTHER INFORMATION CONTACT:
Lori E. Goldberg, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce
(202)377-3400.

The Correlation: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (1991)
presents the Harmonized Tariff
Schedule numbers under each of the
cotton, wool, man-made fiber, silk blend
and other vegetable fiber categories
used by the United States in monitoring
imports of these textile products and in
the administration of the bilateral
agreement program. The following list
includes some Harmonized Tariff
Schedule numbers that will be published
in the first supplement to the
Harmonized Tariff Schedule of the
United States (1991). The Correlation
should be amended to reflect the
changes indicated below:

Category Changes to tee 1991 Correlation

Delete 5608.19.2000.

Add 5608.19.2090—definition
unchanged.

Delete 6104.29.2046.

Add 6104.29.2049—definition
unchanged.

Delete 6204.29.4046.

Add 6204.29.4070— definition
unchanged.

Delete 6104.29.2056.

Add 6104.29.2065—definition
unchanged.

Delete 6113.00.0035.

Add 6113.00.0038—modify definition to
include “trousers, breeches and
shorts.”

Delete 6210.40.2030.

Add 6210.40.2035—modify definition to
include  Trousers, breeches and
shorts.”

Delete 6113.00.0040.

Add 6113.00.0042—modify definition to
include "trousers, breeches and
shorts.”

Delete 6210.50.2030.

Add 6210.50.2035—modify definition to
include “trousers, breeches and
shorts.”

Delete 6104.29.2074.

Add 6104393081—definition
unchanged.

Delete 6113.00.0075.

Add 6113.00.0074— definition
unchanged.

Delete 6113.00.0080.

Add 6113.00.0082—definition
unchanged

Delete 6204.29.4058.

Add 6204.29.4082—definition
unchanged.

Delete 6210.40.2050.

Add 6210.40.2055—definition
unchanged.

Delete 6210.50.2050.

Add 6210.50.2055—definition
unchanged.

remains

remains

remains

remains

347

remains

remains

remains

remains

remains

remains
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Category Changes to tee 1991 Correlation

432........ — Add 6115.93.10tQ—socks of synthetic
fibers, containing lace or net, contain-
ing 23 percent or more by weight ot
wool or fine animal hair

Add 6115.93.2010—socks, of synthetic
fiber, other than containing lace or
net, containing 23 percent or more by
weight of wool or fine animal hair.

Add 6115.99.1410—socks of artificial
fibers, containing face or net, contain-
ing 23 percent or more by weight of
wool or fine animal hair.

Add 6115.99.1810—socks, of artificial
fibers, other than containing lace or
net, containing 23 percent or more by
weight of woot or fine animal hair.

435 Delete 6117.90.0034.

Add 6117.90.0033— modify definition to

include “fine animal hair.”
438 Delete 6104.29.2048.

Add 6104.293051—definition remains
unchanged.

Delete 6117.90.0024.

Add 6117.90.0023—modify definition to
include “fine animal hair."

440............. Delete6204.29.4048.

Add 6204.29.4072—definition remains

unchanged.
446............. Delete6104.29.2058.

Add 6104393067 —definition remains
unchanged.

Delete 6117.90.0012.

Add 6117.90.0013—modify definition to
include “fine animal hair."

448 Delete 6117.90.0044.

Add 6117.90.0043—modify definition to

include “fine animal hair.”
459 Delete 6104393076.

Add 610439.2083—definition remains
unchanged.

Add 6114.30.3042—men’s and boys’
coveralls, Jumpsuits and similar appar-
el, knitted or crocheted, containing 23
percent or more by weight of wool or
fine animal hair.

Add 6114.30.3052—women’s or girls’
coveralls, jumpsuits and similar appar-
el, knitted or crocheted, containing 23
percent or more by weight of wool or
fine animal hair.

Delete 611730.0020.

Add 6117.20.0019—modify definition to
include “fine animal hair.”

Delete 611730.0020.

Add 6117.80.0019—modify definition to
include “fine animal hair.”

Delete 6117.90.0054.

Add 6117.90.0055—modify definition to
include 'Tine animal hair.”

Delete 6204.29.4060.

Add p204.29.4084—definition remains
unchanged.

Delete 6208.29.0010.

Add 6208.29.0012— modify definition to
include “fine animal hair.”

Add  6505.90.9045—hats and other
headgear, knitted or crocheted, other
than of MIVF, other than containing 70
percent O more by weight of silk or
sflk waste, Of fine animal hair.

604 Delete 5509.41.0000.

Add 5509.41.0010—single yam, contain-
ing 85 percent or more by weight of
synthetic staple fibers, of polyvinyl al-
cohol (PVA) fibers.

Add 5509.41.0090—single yam, contain-
ing 85 percent or more by weight of
synthetic staple fibers, other than of
polyvinyl alcohol (pvA) fibers.

Delete 5509.42.0000.
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Changes to the 1991 Correlation

Add 5509.42.0010—multiple (folded) or
cabled yam, containing 85 percent or
more by weight of synthetic staple
fibers, of polyvinyl alcohol (PVA)
fibers.

Add 5509.42.0090—multiple (folded) or
cabled yarn, containing 85 percent or
more by weight of synthetic staple
fibers, other than of polyvinyl alcohol
(PVA) fibers.

Delete 6115.93.1000.

Add 6115.93.1020—socks containing
lace or net, of synthetic fibers, other
than containing 23 percent or more by
weight of wool or fine animal hair.

Delete 6115.93.2000.

Add 6115.93.2020—socks of synthetic
fiber, other than containing lace or
net, other than containing 23 percent
or more by weight of woo! or fine
animal hair.

Delete 6115.99.1400.

Add 6115.99.1420—socks of other tex-
tile materials, of artificial fibers, other
than containing 23 percent or more by
weight of wool or fine animal hair.

Delete 6115.99.1800.

Add 6115.99.1820—socks, of other tex-
tile materials, of artificial fibers, other
than containing lace or net, other than
containing 23 percent or more by
weight of wool or fine animal hair.

Delete 6104.29.2050.

Add 6104.29.2055—definition remains
unchanged.

Delete 6204.29.4050.

Add 6204.29.4074— definition remains
unchanged.

Delete 6104.29.2060.

Add 6104.29.2069—definition remains
unchanged.

Delete 6113.00.0045.

Add 6113.00.0044— modify definition to
include “trousers, breeches and
shorts.”

Delete 6210.40.1030.

Add 6210.40.1035— modify definition to
include “trousers, breeches and
shorts.”

Delete 6113.00.0050.

Add 6113.00.0052—modify definition to
include “trousers, breeches and
shorts.”

Delete 6210.50.1030.

Add 6210.50.1035—modify definition to
include “trousers, breeches and
shorts.”

Delete 6104.29.2078.

Add 6104.29.2085—definition remains
unchanged.

Delete 6113.00.0085.

Add 6113.00.0084— definition remains
unchanged.

Delete 6113.00.0090.

Add 6113.00.0086—definition remains
unchanged.

Delete 6114.30.3040.

Add 6114.30.3044—men’s and boys'
coveralls, jumpsuits and similar appar-
el, knitted or crocheted, of man-made
fibers.

Delete 6114.30.3050.

Add 6114.30.3054—women's or girls’
coveralls, jumpsuits and similar appar-
el, knitted or crocheted, of man-made
fibers.

Delete 6204.29.4062.

Add 6204.29.4086—definition remains
unchanged.

Delete 6210.40.1050.

Add 6210.40.1055—definition remains
unchanged.

Changes to the 1991 Correlation

Delete 6210.50.1050.

Add 6210.50.1055—definition remains
unchanged.

Deiete 6117.90.0040.

Add 6117.90.0041—definition remains
unchanged.

Delete 6104.29.2053.

Add 6104.29.2061—definition remains
unchanged.

Delete 6104.29.2054.

Add 6104.29.2063—definition remains
unchanged.

Delete 6117.90.0030.

Add 6117.90.0031 —definition remains
unchanged.

Delete 6204.29.4054.

Add 6204.29.4078—definition remains
unchanged.

Delete 6204.29.4056.

Add 6204.29.4080—definition remains
unchanged.

Delete 6104.29.2070.

Add 6104.29.2077—definition remains
unchanged.

Delete 6104.29.2072.

Add 6104.29.2079—definition remains
unchanged.

Delete 6117.90.0020.

Add 6117.90.0021—definition remains
unchanged.

Delete 6104.29.2068.

Add 6104.29.2075—definition remains
unchanged.

Deiete 6104.29.2064.

Add 6104.29.2073—definition remains
unchanged.

Delete 6103.29.2042.

Add 6103.29.2044—men’s or boys’ trou-
sers and breeches of other textile ma-
terials, other than containing 70 per-
cent or more by weight of silk or silk
waste.

Add 6103.29.2048—men’s or boys'
shorts of other textile materials, other
than containing 70 percent or more by
weight of silk or silk waste.

Delete 6103.49.3018.

Add 6103.49.3017—men’s or boys’ trou-
sers and breeches of other textile ma-
terials, of silk, other than of 70 percent
or more by weight of sHk or silk waste.

Add 6103.49.3019—men’s or boys’
shorts of other textile materials, of silk,
other than of 70 percent or more by
weight of silk or silk waste.

Delete 6103.49.3020.

Add 6103.49.3024—men’s or boys’ trou-
sers and breeches of other textile ma-
terials, other than of artificial materials,
other than of silk.

Add 6103.49.3026—men’s or boys’
shorts, of other textile materials, other
than of artificial materials, other than
of silk.

Delete 6104.29.2042.

Add 6104.29.2041—women’s or girls’
trousers and breeches of other textile
materials, other than of artificial fibers,
of silk, other than containing 70 per-
cent or more by weight of silk or silk
waste.

Add 6104.29.2043—women’s or girls'
shorts, of other textile materials, other
than of artificial fibers, of silk, other
than containing 70 percent or more by
weight of sHk or silk waste.

Delete 6104.29.2044.

Add 6104.29.2045—women’s or girls’
trousers and breeches, of other textile
materials, other than of artificial fibers,
other than of silk.

Changes to the 1991 Correlation

Add 6104.29.2047—women’s or girls’
shorts, of other textile materials, other
than of artificial fibers, other than of
sHk.

Delete 6104.69.3030.

Add 6104.69.3034—women’s or girls’
trousers and breeches of other textile
materials, other than of artificial fibers,
of silk, other than containing 70 per-
cent or more by weight of silk or silk
waste.

Add 6104.69.3036—women's or girls’
shorts of other textile materials, other
than of artificial fibers, of silk, other
than containing 70 percent or more by
weight of silk or silk waste.

Delete 6104.69.3032.

Add 6104.69.3038—women’s or girls’
trousers and breeches of other textile
materials, other than of artificial fibers,
other than of silk.

Add 6104.69.3040—women’s or girls’
shorts of other textile materials, other
than of artificial fibers, other than of
silk.

Delete 6117.90.0050.

Add 6117.90.0051—definition remains
unchanged.

Delete 6203.29.3040.

Add 6203.29.3046—men’s or boys’ trou-
sers and breeches, of other textile
materials, other than of artificial fibers,
other than containing 70 percent or
more by weight of silk or silk waste.

Add 6203.29.3048—men’s or boys’
shorts, of other textile materials, other
than of artificial fibers, other than con-
taining 70 percent or more by weight
of silk or silk waste.

Delete 6204.29.4042.

Add 6204.29.4041—women’s or girls’
trousers and breeches of other textile
materials, other than of synthetic
fibers, of silk, other than containing 70
percent or more by weight of silk or
silk waste.

Add 6204.29.4043—women’s or girls'
shorts of other textile materials, other
than of synthetic fibers, of silk, other
than containing 70 percent or more by
weight of silk or silk waste.

Delete 6204.29.4044.

Add 6204.29.4047—women’s or girls’
trousers and breeches of other textile
materials, other than of artificial fibers,
other than of silk.

Add 6204.29.4049—women's or girls’
shorts of other textile materials, other
than artificial fibers, other than of silk.

Delete 6204.69.3050.

Add 6204.69.3052—women’s or girls’
trousers and breeches of other textile
materials, other than containing 70
percent or more by weight of silk or
silk waste.

Add 6204.69.3054—women’s or girls’
shorts of other textile materials, other
than containing 70 percent or more by
weight of silk or silk waste.

Delete 6204.69.9040.

Add 6204.69.9044—women's or girls’
trousers and breeches of other textile
materials, other than of silk or silk
waste.

Add 6204.69.9046—women’'s or girls’
shorts of other textile materials, other
than of silk or silk waste.

Delete 6208.29.0030.

Add 6208.29.0031—definition remains
unchanged.

Delete 6117.20.0060.
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Add 6117.20.0070—definition remains

unchanged.
859...cce Delete 6104.29.2082.

Add 6104.29.2087—definition remains
unchanged.

Delete 6117.80.0060.

Add 6117.80.0070—definition remains
unchanged.

Delete 6117.90.0060.

Add 6117.90.0061—definition remains
unchanged.

Delete 6204.29.4066.

Add 6204.29.4090—definition remains
unchanged.

Delete 6204.29.4068.

Add 6204.29.4092—definition remains
unchanged.

Delete 6505.90.9060.

Add 6505.90.9090—Hats and other
headgear, knitted or crocheted, other
than of MMF, other than of fine animal
hair.

699............ Delete 6303.99.0020.

Add 6303.99.0060—definition
unchanged.

remains

Auggie D. Tantillo,

Chairman, Committeefor the Implementation
of Textile Agreements.

[FR Doc. 91-15088 Filed 6-24-91; 8:45 am]
BILUNG CODE 3510-DR-f

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to OMB for
Review

action: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number:
Request for Visit Authorization, OMB
Number 0704-0221.

Type ofRequest: Reinstatement.

Average Burden Hours/Minutesper
Response: 12 minutes.

Responses Per Respondent: 714.

Number ofRespondents: 84.

Annual Burden Hours: 11,995.

Annual Responses: 59,976.

Needs and Uses: This information is
collected to ascertain the persons who
are visiting, and the place, time, and
purpose of the visit. The information is
used to coordinate the visit with the
place to be visited and the release of
information to satisfy the visit purpose.

Affected Public: Foreign embassies in
the United States, International
organizations.

Frequency: On occasion.

Respondents Obligation: Required to
obtain or retain a benefit.
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OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer
for DoD, room 3235, New Executive
Office Building, Washington, DC 20503.

DOD Clearance Officer: Mr. William
P. Pearce.

Written requests for copies of the
information collection proposal should
be sent to Mr. Pearce, WHS/DIOR, 1215
Jefferson Davis Highway, suite 1204,
Arlington, Virginia 22202-4302.

Dated: June 19,1991.
L.M. Bynum,
Alternate OSD FederalRegister Liaison
Officer, DepartmentofDefense.
[FR Doc. 91-15053 Filed 6-24-91; 8:45 am]
BILUNG CODE 3810-01-M

Office of the Secretary

Defense Base Closure and
Realignment Commission; Meetings

ACTION: Announcement of public
deliberation meetings of the Defense
Base Closure and Realignment
Commission.

summary: Additional open public
meetings of the Defense Base Closure
and Realignment Commission will be
held in Washington, DC in accordance
with the following dates and times, and
at the specific meeting locations shown:
As previously published in the Federal
Register, June 17,1991, public meetings
have been scheduled on June 28, 29 and
30, 9:30 a.m., Washington, DC to conduct
deliberations on base closures and
realignments; this announcement should
be amended to include an additional
day of public meetings on June 27,1991,
9:30 a.m. and to delete the public
meeting scheduled for June 29,1991. The
public meeting scheduled for June 27,
1991 will be held in room 2167 Rayburn
House Office Building, Washington, DC
and the public meetings scheduled for
June 28 and 30 will be held in room 1100
Longworth House Office Building,
Washington, DC.

Less than 15 days notice is being
given in some instances due to the
difficulties in confirming appropriate
locations in the Washington, DC area to
accommodate large public hearings.

FOR FURTHER INFORMATION CONTACT:
Defense Base Closure and Realignment
Commission, Mr. Cary Walker, Director
of Communications and Public Affairs,
(202) 653-0823.

Dated: June 21,1991.
L.M. Bynum,
Alternate OSD FederalRegister Liaison
Officer, DepartmentofDefense.
[FR Doc. 91-15168 Filed 6-21-91; 11:55 am]
BILLING CODE 3810-01-M

Meeting of the Advisory Council on
Dependents’ Education

agency: Department of Defense
Dependents Schools (DoDDS), Office of
the Secretary of Defense.

ACTION: Notice of meeting.

summary: This notice sets forth the
schedule and proposed agenda of a
-forthcoming meeting of the Advisory
Council on Dependents’ Education
(ACDE). It also describes the functions
of the Council. Notice of this meeting is
required under the National Advisory
Committee Act. Although the meeting is
open to the public, because of space
constraints, anyone wishing to attend
the meeting should contact the point of
contact listed below.

DATES: July 26,1991, 9 a.m. to 4:30 p.m.
and July 27,1991, 9 a.m. to 3 p.m..

ADDRESSES: July 26, The Pentagon, room
3E869, Washington, DC; July 27,
Embassy Suites Hotel, Adams Morgan
Room, 1402 Eads Street, Arlington,
Virginia.

FOR FURTHER INFORMATION CONTACT:
Ms. Marilyn Witcher, Public Affairs
Officer, DoD Dependents Schools, 2461
Eisenhower Ayenue, Alexandria,
Virginia, 22331-1100, Telephone: 703-
325-0867.

SUPPLEMENTARY INFORMATION: The
Advisory Council on Dependents’
Education is established under title X1V,
section 1411, of Public Law 95-561,
Defense Dependents’ Education Act of
1978, as amended by title XII, section
1204(b)(3)—5), of Public Law 99-145,
Department of Defense Authorization
Act 0f 1986 (20 U.S.C., chapter 25A,
section 929, Advisory Council on
Dependents’ Education). The Council is
cochaired by designees of the Secretary
of Defense and the Secretary of
Education. In addition to a
representative of each of the
Secretaries, 12 members are appointed
jointly by the Secretaries. Members
include representatives of educational
institutions and agencies, professional
employee organizations, unified military
commands, school administrators,
parents of DoDDS students, and one
DoDDS student. The Director, DoDDS,
serves as the Executive Secretary of the
Council. The purpose of the Council is to
advise the Secretary of Defense and the



DoDDS Director about effective
educational programs and practices that
should be considered by DoDDS and to
perform other tasks as may be required
by the Secretary of Defense. The agenda
includes discussions about the national
goals for education, academic
achievement encouragement, minority
options in college recruitment, education
of handicapped dependents,
communications throughout the system,
increased parental involvement, and
responses to the recommendations made
by the Council during its January
meeting.

Dated; June 19,1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Departmento fDefense.
[FR Doc. 91-15050 Filed 6-24-91; 8:45 am]
BILLING CODE 3810-01-M

Office of the Secretary of Defense

Education Benefits Board of Actuaries;
Meeting

AGENCY: Department of Defense
Education Benefits Board of Actuaries.

AcTIoN: Notice of meeting.

summary: A meeting of the board has
been scheduled to execute the
provisions of chapter 101, title 10, United
States Code (10 U.S.C. 2006 et. seq.). The
Board shall review DoD actuarial
methods and assumptions to be used in
the valuation of the G.I. Bill. Persons
desiring to (1) attend the DoD Education
Benefits Board of Actuaries meeting or
(20 make an oral presentation or submit
a written statement for consideration at
the meeting must notify Lashonda
Winston at (703) 696-6338 by July 12,
1991. Notice of this meeting is required
xnder the Federal Advisory Committee
ct.

DATEs: July 17,1991,9:30 a.m. to 1 p.m.
addresses: Room 1E801 #7.
FOR FURTHER INFORMATION CONTACT:
Benjamin J. Gottlieb, Executive
Secretary. DoD Office of the Actuary,
4th floor, 1600 Wilson Boulevard,
Arlington, VA 22209-2593, (703) 696-
58609.

Dated: June 19,1991.
L,M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Departmento fDefense.
[FR Doc. 91-15049 Filed 6-24-91; 8:45 am]
BILLING CODE 3810-01-M

Retirement Board of Actuaries;
Meeting

agency: Department of Defense
Retirement Board of Actuaries.
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action: Notice of meeting.

summary: A meeting of the board has
been scheduled to execute the
provisions of chapter 74, title 10, United
States Code (10 U.S.C. 1464 et. seq.). The
Board shall review DoD actuarial
methods and assumptions to be used in
the valuation of the Military Retirement
System. Persons desiring to (1) attend
the DoD Retirement Board of Actuaries
meeting or (2) make an oral presentation
or submit a written statement for
consideration at the meeting must notify
Lashonda Winston at (703) 696-6336 by
July 12,1991. Notice of this meeting is
required under the Federal Advisory
Committee Act.

DATES: July 16,1991,1 p.m. to 5 p.m.
addresses: Room 1E801 #7.

FOR FURTHER INFORMATION CONTACT:
Benjamin I. Gottlieb, Executive
Secretary, DoD Office of the Actuary,
4th floor, 1600 Wilson Boulevard,
Arlington, VA 22209-2593, (703) 696-
5869.

Dated: June 19,1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, DepartmentofDefense.
[FR Doc. 91-15048 Filed 6-24-91; 8:45 am]
BILLING CODE 3810-01-M

Defense Intelligence Agency

Membership of the DIA Performance
Review Committee

agency: Defense Intelligence Agency
(DoD).

action: Notice of membership of the
Defense Intelligence Agency
Performance Review Committee.

summary: This notice announces the
appointment of the Performance Review
Committee (PRC) of the Defense
Intelligence Agency (DIA). The PRC’s
jurisdication includes the entire Defense
Intelligence Executive Service (DISES).
Publication of the PRC membership is
required by 10 U.S.C. 1501(a)(4).

The PRC provides fair and impartial
review of DISES performance appraisals
and makes recommendations regarding
performance awards to the Director,
DIA. Additionally, the PRC makes
recommendations on DISES
recertification to the Director, DIA.
EFFECTIVE DATE: July 1, 1991.

PRIMARY members: Mr. Dennis M. Nagy,
Executive Director (Chairman), Mr.
Walter P. Lang, Defense Intelligence
Officer for Middle East and South Asia,
Mr. Michael F. Munson, Deputy Director
for Resources, Mr. Charles W. Roades,
Vice Deputy Director for Attaches and
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Operations, Mr. Steven T. Schanzer,
Deputy Director for Information
Systems, Maj Gen Richard E. Carr,
USAF, Deputy Director for Foreign
Intelligence.

ALTERNATE MEMBERS: Mr. A. Denis Clift,
Deputy Director for External Affairs, Mr.
Joseph J. Romano, Vice Deputy Director
for Foreign Intelligence, Brig Gen Walter
C. Hersman, USAF, Deputy Director for
Command Support and Plans.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael T. Curriden, Human
Resources Manager, Policy and Program
Division, Directorate for Human
Resources, Defense Intelligence Agency
(RHR-5), 3100 Clarendon Boulevard,
Arlington, VA 22201-5322, 703-284-1341.

Dated: June 19,1991.
L.M. Bynum,
Alternate OSD FederalRegister Liaison
Officer, Department ofDefense.
[FR Doc. 91-15052 Filed 6-24-91; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF EDUCATION

Proposed Information Collection
Requests

agency: Department of Education.

action: Notice of proposed information
collection requests.

summary: The Director, Office of
Information Resources Management,
invites comments on the proposed
information collection requests as
required by the Paperwork Reduction
Act of 1980.

DATES: Interested persons are invited to
submit comments on or before July 25,
1991.

ADDRESSES: Written coments should be
addressed to the Office of Information
and Regulatory. Affairs, Attention: Dan
Chenok: Desk Officer, Department of
Education, Office of Management and
Budget, 726 Jackson Place, NW., room
3208, New Executive Office Building,
Washington, DC 20503. Requests for
copies of the proposed information
collection requests should be addressed
to Mary P. Liggett, Department of
Education, 400 Maryland Avenue, SW.,
room 5624, Regional Office Building 3,
Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT:
Mary P. Liggett, (202) 708-5174.

SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the publib an early
opportunity to comment on information
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collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency's ability to perform its
statutory obligations.

The Acting Director, Office of
Information Resources Management,
publishes this notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Frequency of collection; (4) The
affected public; (5) Reporting burden;
and/or (6) Recordkeeping burden; and
(7) Abstract. OMB invites public
comment at the address specified above.
Copies of the requests are available
from Mary P. Liggett at the address
specified above.

Dated: June 19,1991.
Mary P. Liggett,

Acting Director, Office ofInformation
Resources Management.

Office of Bilingual Education and
Minority Languages Affairs

Type ofReview: New.

Title: The Chapter 1 Implementation
Study School Survey.

Freqguency: One time.

Affected Public: State or local
governments.

Reporting Burden

Responses: 4,000.
Burden Hours: 2,500.

Recordkeeping Burden

Recordkeepers: 0.

Burden Hours: 0.

Abstract: This study will provide
descriptive information about program
operations at the school level in the
third year of implementation of the
Hawkins-Stafford Amendments. The
Department will use the information to
evaluate the effectiveness of chapter 1
programs, the educators carrying out
chapter 1 or similar programs, and
evaluators and program managers
charged with monitoring and improving
the program's operations.

Office of Educational Research and
Improvement

Type ofReview: Extension.

Title: Application for Grants under the
National Diffusion Network Program.

Frequency: Annually.

Affected Public: State or local
governments; non-profit institutions.

Reporting Burden

Responses: 50.
Burden Hours: 1,200.

Recordkeeping Burden

Recordkeepers: 113.

Burden Hours: 1,356.

Abstract: This form will be used by
State Educational Agencies (SEAS),
state or local governments and non-
profit institutions to apply for funding
under the National Diffusion Network
Program. The Department uses the
information to make grant awards.

Office of Planning, Budget and
Evaluation

Type ofReview: New.

Title: A Study of Satisfactory Progress
Rules and the Grades of Students.

Frequency: One time.

Affected Public: Non-profit
Institutions.

Reporting Burden

Responses: 225.
Burden Hours: 225.

Recordkeeping Burden

Recordkeepers: 0.

Burden Hours: 0.

Abstract: This study will collect data
from postsecondary institutions
regarding the legislative definition of
satisfactory academic progress required
for Federal Student Aid. The
Department will use this data for
program assessment and to report to
Congress.

[FR Doc. 91-15014 Filed 6-24-91; 8:45 am]
BILLING CODE 4000-01-M

Office of Postsecondary Education

College Work-Study—Community
Service Learning Program

agency: Department of Education.
action: Notice of Closing date for filing
the campus-based reallocation form to
receive supplemental allocations for the
College Work-Study—Community
Service Learning (CWS-CSL) program.

summary: The Secretary gives notice to
institutions of higher education of the
deadline for an institution to apply for
supplemental 1992-92 allocations under
the CWS-CSL program. The Secretary is
authorized under section 442(e) of the
Higher Education Act of 1965, as
amended (HEA), to reallocate
unexpended College Work-Study (CWS)
funds that institutions received for
expenditures during the 1990-91 award
year (July 1,1990 through June 30,1991)
as supplemental allocations for the
1991-92 award year (July 1,1991 through
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June 30,1992). Supplemental allocations
will be issued this fall in accordance
with reallocation procedures contained
in 34 CFR 675.3 and 675.4.

Section 442(e)(2) of the HEA requires
the Secretary to use an amount not in
excess of 25 percent of those CWS funds
available for reallocation each year to
issue supplemental CWS-CSL
allocations to eligible institutions for the
purpose of initiating, improving and
expanding programs of community
service learning. CWS-CSL
supplemental allocations may be used
only for administrative expenses related
to the development of work-study
programs involving the employment of
CWsS-eligible students in community
service learning activities.

The CWS-CSL program is authorized
by section 447 of title IV of the HEA. (42
U.S.C. 27564a).

Closing Date: An instititution must
apply for 1991-92 supplemental
allocations for the CWS-CSL program
by submitting the completed data cells
on the Campus-Based Reallocation Form
(ED Form E40-4P; OMB No. 1840-0559).

To ensure consideration for the 1991-
92 funds, the Campus-Based
Reallocation Form must be mailed or
hand-delivered by July 26,1991.

Campus Based Reallocation Forms
Delivered by Mail: A Campus-Based
Reallocation Form that is delivered by
mail must be addressed to the U.S.
Department of Education, Office of
Student Financial Assistance, Division
of Programs Operations and Systems,
Campus-Based Programs Branch, 400
Maryland Avenue, SW., (room 4621,
Regional Office Building 3), Washington,
DC 20202-5452.

An institution must show proof of
mailing consisting of one of the
following: (1) A legible mail with the
date of mailing stamped by the U.S.
Postal Service; (2) a legibly dated U.S.
Postal Service postmark; (3) A dated
shipping label invoice; or receipt from a
commercial carrier; or (4) Any other
proof of mailing acceptable to the
Secretary of Education.

If a Campus-Based Reallocation Form
is sent through the U.S. Postal Service,
the Secretary does not accept either of
the following as proof of mailing: (1) A
private metered postmark, or (2) A mail
receipt that is not dated by the U.S.
Postal Service. An institution should
note that the U.S. Postal Service does
not uniformly provide a dated postmark.
Before relying on this method, an
institution should check with its local
post office. An institution is encouraged
to use certified or at least first-class
mail.
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Campus-Based Reallocation Forms
Delivered by Hand: A Campus-Based
Reallocation Form that is delivered by
hand must be taken to the U.S.
Department of Education, Office of
Student Financial Assistance, Division
of Program Operations and Systems,
Campus-Based Programs Branch, 7th
and D Streets, SW., room 4621, Regional
Office Building 3, Washington, DC.
Hand-delivered Campus-Based
Reallocation Forms will be accepted
between 8 a.m. and 4:30 p.m.
(Washington, DC. time) daily, except
Saturdays, Sundays and Federal
holidays. A Campus-Based Reallocation
Form that is hand-delivered will not be
accepted after 4:30 p.m. on the closing
date.

Campus-Based Reallocation Form and
Information Package: Campus-Based
Reallocation Forms and a CWS-CSL
program information package will be
mailed to all participating institutions by
the Campus-Based Programs Branch in
June. Each institution applying for 1991-
92 supplemental allocations must submit
the form in accordance with the
instructions included in the package.

The CWS-CSL program information
package is intended to aid applicants in
applying for assistance under the CW S-
CSL program. Nothing in the program
information package is intended to
impose any paperwork, application
content, reporting, or grantees
performance requirements beyond those
specifically imposed under the statute
and regulations governing the program.

Applicable Regulations: Applicable
regulations are 34 CFR part 675 (College
Work-Study and Job Location and
Development Programs), 34 CFR part 668
(Student Assistance General
Provisions), 34 CFR part 82 (New
Restrictions on Lobbying), 34 CFR part
85 (Government-Wide Debarement and
Suspension (Nonprocurement and
Government-Wide Requirements for
Drug-Free Workplace (Grants)), and 34
CFR part 86 (Drug-Free Schools and
Campuses).

FOR FURTHER INFORMATION CONTACT:
For further information or to request a
Campus-Based Reallocation Form,
contact Ms. Gloria Easter, Chief,
Financial Management Section, Division
of Program Operations and Systems,
Office of Student Financial Assistance,
U.S. Department of Education, 400
Maryland Avenue, SW., (room 4621,
ROB-3), Washington, DC 20202-5452.
Telephone (202) 708-7741. Deaf and
hearing impaired individuals may call
the Federal Dual Party Relay Service at
1-800-377-8339. (In the Washington, DC
202 area code, telephone 708-9300
between a.m. and p.m., Eastern time.)

Progam Authority: 42 U.S.C. Sections 2751-
2756a.
(Catalog of Federal Domestic Assistance No.
84.033, College Work-Study Program)

Dated: June 17,1991.
Michael J. Farrell,
Acting Assistant Secretaryfor Postsecondary
Educations.
[FR Doc. 91-15013 Filed 6-24-91}8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Office of Fossil Energy
[FE Docket No. 91-25-NG]

Cascade Natural Gas Corp.; Order
Granting Blanket Authorization to
Import Canadian Natural Gas

agency: Office of Fossil Energy,
Department of Energy.

action: Notice of an order granting
blanket authorization to import
Canadian natural gas.

SUMMARY: The Office of Fossil Energy of
the Department of Energy gives notice
that it has issued an order authorizing
Cascade Natural Gas Corporation to
import up to 56 Bcf of Canadian natural
gas over a two-year period beginning on
the date of first delivery after June 18,
1991.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, June 18,1991.
Clifford P. Tomaszewski,
Acting Deputy Assistant Secretaryfor Fuels
Programs, Office ofFossilEnergy.
[FR Doc. 91-15044 Filed 6-24-91; 8:45 am]
BILUNG CODE 6450-01-M

[FE Docket No. 91-28-NG]

Energy Marketing Exchange, Inc.;
Application to Export Natural Gas to
Canada and Mexico

AGENCY: Office of Fossil Energy,
Department of Energy.

action: Notice of application for
blanket authorization to export natural
gas to Canada and Mexico.

summary: The Office of Fossil Energy of
the Department of Energy (DOE) gives
notice of receipt on April 8,1991, of an
application filed by Energy Marketing
Exchange, Inc. (EME), requesting
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blanket authorization to export up to
73.1 Bcf of natural gas to Canada and up
to 73.1 Bcf of natural gas to Mexico over
a two-year period commencing with the
date of first delivery. EME intends to use
existing U.S. pipeline facilities which are
interconnected with Canadian and
Mexican pipeline facilities at various
points on the U.S./Canadian and U.S./
Mexican borders. EME states that it will
submit quarterly reports detailing each
transaction.

The application was filed under
section 3 of the Natural Gas Act and
DOE Delegation Order Nos. 0204-111
and 0204-127. Protests, motions to
intervene, notices of intervention and
written comments are invited.

DATES: Protests, motions to intervene, or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed at the
address listed below no later than 4:30
p.m., Eastern time, July 25,1991.

ADDRESSES: Office of Fuels Programs,
Fossile Energy, U.S. Department of
Energy, Forrestal Building, room 3F-056,
FE-50,1000 Independence Avenue, SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:

Charles E. Blackburn, Office fo Fuels
Programs, Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 3F-094,1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-7751.

Lot Cooke, Office of Assistant General
Counsel for Fossil Energy, U.S.
Department of Energy, Forrestal
Building, room 6E-042, GC-14,1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-0503.

SUPPLEMENTARY INFORMATION: EME, a
New Jersey corporation with its
principal place of business in Edison,
New Jersey, is a wholly-owned
subsidiary of KCS Group, Inc., a
Delaware corporation. EME has
marketed gas to industrial end-users
including electric utility companies and
cogeneration facilities and to local
distribution companies since early 1984.
Affiliates of EME are engaged in the
exploration for production, gathering,
processing of natural gas in New
Mexico, Texas, Louisiana, and New
York.

EME anticipates that it will sell the
requested natural gas volumes on a
short-term or spot basis and that the
contractual arrangements will be the
product of arms-length negotiations with
an emphasis on competitive prices and
contract flexibility. EME requests
authorization to export natural gas for
its own account and for the accounts of
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its U.S. suppliers and Canadian and
Mexican purchasers.

The export application will be
reviewed under section 3 of the Natural
Gas Act and the authority contained in
DOE Delegation Order Nos. 0204-111
and 0204-127. In deciding whether the
proposed export is in the public interest,
domestic need for the natural gas will be
considered, and any other issue
determined to be appropriate, including
whether the arrangement is consistent
with DOE policy of promoting
competition in the natural gas
marketplace by allowing commercial
parties to freely negotiate their own
trade arrangements. Parties, especially
those that may oppose this application,
should comment on these matters as
they relate to the requested export
authority. The applicant asserts that
there is no current need for the domestic
gas that would be exported under the
proposed arrangement. Parties opposing
this arrangement bear the burden of
overcoming this assertion.

NEPA Compliance

The National Environmental Policy
Act (NEPA), 42 U.S.C. 4321 et seq.,
requires DOE to give appropriate
consideration to the environmental
effects of its proposed actions. No final
decision will be issued in this
proceeding until DOE has met its NEPA
responsibilities.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Office of Fuels Programs at the address
listed above.

It is intended that a decisional record
on the application will be developed
through responses to this notice by

parties, including the parties’ written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, notice will be provided to all
parties. If no party requests additional
procedures, a final opinion and order
may be issued based on the official
record, including the application and
responses filed by parties pursuant to
this notice, in accordance with 10 CFR
590.316.

A copy of EME’s application is
available for inspection and copying in
the Office of Fuels Programs Docket
Room, room 3F-056 at the above
address. The docket room is open
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC on June 14,1991.
Clifford P. Tomaszewski,
Acting Deputy Assistant Secretaryfor Fuels
Programs, Office o fFossilEnergy.
[FR Doc. 91-15045 Filed 6-24-91; 8:45 am]
BILLING CODE 6450-01-M

Financial Assistance: Cooperative
Agreement with BP Research

AGENCY: Department of Energy.
action: Notice of intent to negotiate a
Cooperative Agreement with BP
Research for Membrane/Distillation
Hybrid Process Research &
Development for Propane/Propene
Separation at Reduced Energy Costs.

summary: The Department of Energy
announces that pursuant to 10 CFR.14
(e) it plans to award a Cooperative
Agreement to BP Research. This is a
new award for membrane/distillation
hybrid process research and

Federal Register / Vol. 56, No. 122 / Tuesday, June 25, 1991 / Notices

development for propane/propene
separation at reduced energy costs. The
BP Research application was submitted
in response to a notice of Program
Interest (NOPI) published in the Federal
Register on July 26,1990, and in the
Commerce Business Daily on August 6,
1990. This unsolicited application has
been accepted by DOE in accordance
with DOE Financial Assistance Rules 10
CFR 600.14(e)(1)(i) and (I1). The
Cooperative Agreement will have a
three year project period for a cost of
$7,449,850 with a DOE share of
$2,099,850. The application is for the
development of a unique facilitated
transport membrane to selectively allow
permeation of propylene molecules with
retaining propane molecules. The BP
proposal to develop molybdenum
dimmers as facilitator for the membrane
is a totally new approach to facilitated
transport and is highly innovative. The
application was evaluated and
considered meritorious as the proposed
concept has superior applicability and
commercial potential to the U.S.
petrochemical industry and the degree
of industrial interest was found to be
high. BP Research operates an excellent
research laboratory and has a Pilot
Plant suitable for onstream testing of the
development process. The principal
investigator, and co-principal
investigator and the research team are
highly qualified for the proposed
research.

Contact: Department of Energy, ldaho
Operations Office, attn: Ginger
Sandwina, Contracts Management
Division, 785 DOE Place, ladho Falls, ID
83402-1129 (208)526-8698.

Dated: June 17,1991.
Dolores J. Fern,
Director, Contracts Management Division.
[FR DOC. 91-15042 Filed 6-24-91; 8:45 am]
BILLING CODE 6450-01-M

Office of Energy Research

Basic Energy Sciences Advisory
Committee Open Meeting

Pursuant to the provision of the
Federal Advisory Committee Act (Pub.
L 92-463, 86 Stat. 770), notice is hereby
given of the following meeting:

Name: Basic Energy Sciences Advisory
Committee (BESAC)

Date and Time: July 8,1991—9 a.m.-5 p.m;;
July 9,1991—9 a.m.-12 noon

Place: Lawrence Berkeley Laboratory, One
Cyclotron Road, Berkeley, California 94720,
Building 50A, room 5132.

Contact: James S. Coleman, Department ot
Energy, Office of Basic Energy Sciences (ER-
15), Office of Energy Research, Washington,
DC 20585, Telephone: 301-353-5822.
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Purpose ofthe Committee: To provide
advice on the continuing basis to the
Department of Energy (DOE) on the many
complex scientific and technical issues that
arise in the planning, management, and
implementation of the research program for
the Office of Basic Energy Sciences (BES).

Tentative Agenda: Briefings and
discussions of:

July 8,1991

¢ Report of Subcommittee on Combustion
Research

= Other Subcommittee Reports

= Discussion of Letter to DOE

« Public Comment (10 Minute Rule)

July9,1991

¢ Further Discussion of Letter to DOE
« Other BESAC Business
< Public Comment (10 Minute Rule)

Public Participation: The meeting is open
to the public. Written statements may be filed
with the Committee either before or after the
meeting. Members of the public who wish to
make oral statements pertaining to agenda
items should contact: James S. Coleman at
the address or telephone number listed
above. Requests must be received 5 days
prior to the meeting and reasonable provision
will be made to include the presentation on
the agenda. The Chairperson of the
Committee is empowered to conduct the
meeting in a fashion that will facilitate the
orderly conduct of business.

Transcripts: The transcript of the meeting
will be available for public review and
copying at the Freedom of Information Public
Reading Room, IE-190, Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4 p.m,,
Monday through Friday, except Federal
holidays.

Docket No. (date filed) Shipper name (type)

CP91-2280-000
(6-14-91)

Philbro Energy, Inc.
(Marketer).

CP91-2281-000
(6-14-91)

Aquila Energy Marketing
Corporation (Marketer).

CP91-2282-000
(6-14-91)

Appalachian Gas Sales
(Marketer).

CP91-2283-000
(6-14-91)

American Central Gas
Marketing Company
(Marketer).

10ffsore Louisiana is shown as OLA.

3. Mojave Pipeline Co., Kern River Gas
Transmission Co.

[Docket No.’s CP89-1-007, CP89-2048-005]

Take notice that on June 10,1991,
Mojave Pipeline Company (Mojave),

Issued at Washington, DC on June 20,1991.
Edwin F. Inge,
Deputy Advisory Committee Management
Officer.
[FR Doc. 91-15043 Filed 6-24-91; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. CP91-2097-000; et al.]

Questar Pipeline Co., et al.; Natural gas
certificate filings

June 18,1991.
Take notice that the following filings
have been made with the Commission:

1. Questar Pipeline Co.

[Docket No. CP91-2097-000]

Take notice that on May 23,1991,
Questar Pipeline Company (Questar),
pursuant to section 7(c) of the Natural
Gas Act, filed an application requesting
permanent certificate authority to use
the Texota Federal L No. 1 injection/
withdrawal well in conjunction with the
operation of Questar’s Chalk Creek
Underground Storage Reservior (Chalk
Creek).

The Texota Federal L No. 1 well had
previously been granted a limited
certificate for a two year term in Docket
No. CP89-1515-000. In the event that the
requested authorizations are not in
place prior to the expiration of the
limited term certificate, Questar
requests the Commission issue
temporary authorization to provide for
the use of the Texota well for Chalk
Creek’s upcoming 1991-1992 heating
season.

Peak day,
average
day,
annual
MMBtu

Receiptl points

5.000 LA LA e

4.000
1,460,000

13,400 LA LA e

10,720
3,912,800
50,000
40,000
14,600,000
40.000
20.000
7,300,000

4520 California Avenue, suite 200,
Bakersfield, CA. 93309, filed in Docket
No. CP89-1-000, and Kern River Gas
Transmission Company, P.O. Box 2511,
Houston, TX 77252-2511, filed in Docket

Delivery points
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Comment date: July 9,1991, in
accordance with Standard Paragraph F
at the end of this notice.

2. Columbia Gulf Transmission Co.

[Docket Nos. CP91-2280-000, CP91-2281-000,
CP91-2282-000, CP91-2283-000]

Take notice that on June 14,1991,
Columbia Gulf Transmission Company
(Columbia Gulf), P.O. Box 683, Houston,
Texas 77001, filed in the above-
referenced dockets prior notice requests
pursuant to §8 157.205 and 284.223 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
transport natural gas on behalf of
shippers under its blanket certificate
issued in Docket No. CP86-239-000,
pursuant to section 7 of the Natural Gas
Act, all as more fully set forth in the
requests that are on file with the
Commission and open to public
inspection.1

Information applicable to each
transaction, including the identity of the
shipper, the type of transportation
service, the appropriate transportation
rate schedule, the peak day, average day
and annual volumes, and the initiation
service dates and related ST docket
numbers of the 120-day transactions
under § 284.223 of the Commission’s
Regulations, has been provided by
Columbia Gulf and is summarized in the
attached appendix.

Comment date: August 2,1991, in
accordance with Standard Paragraph G
at the end of this notice.

1 These prior notice requests are not
consolidated.

Contract date, rate
schedule, service
type

Related docket,
start up date

4-1-91, FTS-2, ST91-8733-000

Firm. 5-1-91

...................... 5-1-91, FTS-2, ST91-8737-000
Firm. 5-1-91

......................... 3-1-91, ITS-2, ST91-8735-000

Interruptible. 5-1-81

2-1-91, ITS-2,
Interruptible.

ST91-8734-000
5-1-91

No. CP89-2048, (collectively known as
applicants), pursuant to section 7(c) of
the Natural Gas Act and subpart A of
the regulations of the Federal Energy

Regulatory Commission (Commission)
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hereunder, for an amendment to the
certificates of public convenience and
necessity issued to Mojave and Kem
River on January 24,1990. Mojave
Pipeline Co., 50 FERC 61,069. Applicant
seeks to amend these certificates, as
more fully set forth in the amendment to
its application which is on file with the
Commission and is open to public
inspection.

Applicant seeks authorization to
change a small section of the route along
which it will construct its pipeline. Two
segments of the proposed reroute,
located near Bakersfield, California and
totaling 1.1 miles in length, may not be
within the corridors studied in the
Mojave-Kem River-El Dorado
Environmental Impact Satement (EIS).
Applicant states that it wishes to
undertake the reroute in order to comply
with environmental mitigation measures
mandated by the Commission and with
the wishes of the City of Bakersfield.
Applicant therefore seeks Commission
authorization to construct its facilities in
the area not studied in the EIS.

Comment date: July 9,1991, in
accordance with Standard Paragraph F
at the end of this notice.

Standard Paragaphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will

not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person or the Commission’s
staff may, within 45 days after the
issuance of the instant notice by the
Commission, file pursuant to rule 214 of
the Commission’s Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for

Maximum daily

Shipper

Lockport.
Dartmouth..
Pepperell.....
Boston Edison

Tennessee intends to commence
service to Lockport, Dartmouth, and
Pepperell on November 1,1992. Service
to Boston Edison is scheduled to
commence on November 1,1993.

In order to perform the contemplated
transportation services, Tennessee
intends to construct and operate
facilities in two stages. For the service
scheduled to commence in 1992,

quantity (Dth
per day)

Receipt point

28,000
14,010

9,600
207000

Wright NY ...

Tennessee proposes to construct and
operate 18.25 miles of 30-inch mainline
looping, 11.08 miles of 36-inch mainline
looping, and a total addition of 3,100
horsepower of compression at two
existing compressor stations. For the
1993 service, Tennessee proposes to
construct and operate 9.59 miles of 30-
inch mainline looping, 11.22 miles of 36-
inch mainline looping, and an addition

Federal Register / Vol. 56, No. 122 / Tuesday, June 25, 1991 / Notices

filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 91-15015 Filed 6-24-91;8:45am]
BILLING CODE 6717-01-M

[Docket Nos. CP91-2206-000, et at.]

Tennessee Gas Pipeline Co., et ai;
Natural gas certificate filings

June 17,1991.
Take notice that the following filings
have been made with the Commission:

1. Tennessee Gas Pipeline Co.

[Docket No. CP91-2206-000]

Take notice that on June 7,1991,
Tennessee Gas Pipeline Company
(Tennessee), P.O. Box 2511, Houston,
Texas 77252, filed an application in
Docket No. CP91-2206-000, pursuant to
section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing it to transport, on
a firm basis, an aggregate maximum
guantity of 71,610 Dt daily on behalf of
four shippers and to construct and
operate pipeline facilities necessary to
provide this service, all as more fully set
forth in the application on file with the
Commission and open to public
inspection.

Specifically, Tennessee proposes to
provide an aggregate firm transportation
service of 71,610 Dt per day on behalf of
Lockport Energy Associates, L.P.
(Lockport), Dartmouth Power Associates
Limited Partnership (Dartmouth),
Pepperell Power Associates Limited
Partnership (Pepperell), and Boston
Edison Company (Boston Edison). The
shippers, quantities, receipt points, and
delivery point are as follows:

Delivery point

Mendon, MA.

of 1,000 horsepower of compression at
an existing compressor station. The
estimated cost of these facilities is
$72,702,000. Tennessee plans to initially
finance these facilities with funds on
hand, funds generated internally,
borrowings under revolving credit
agreements, or short-term financing
which will be rolled into permanent
financing.
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Tennessee intends to provide the
proposed transportation services under
Rate Schedule NET-EU, which contains
a single-part demand charge. The
proposed demand charge is derived
from the incremental cost of service
associated with providing the
transportation service to the four new
shippers.

Comment date: July 8,1991, in
accordance with Standard Paragraph F
at the end of the notice.

2. Northwest Pipeline Corporation
[Docket No. CP91-2246-000]

Take notice that on June 10,1991,
Northwest Pipeline Corporation
(Northwest), P.O. Box 58900, Salt Lake
City, Utah 84158-0900, filed in Docket
No. CP91-2246-000 a request pursuant to
88 157.205,157.211 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
construct and operate a proposed
delivery meter, and for approval to
reallocate a portion of Northwest
Natural Gas Company (Northwest
Natural] existing firm maximum daily
delivery quantities under its blanket
certificate issued in Docket No. CP82-
433-000 pursuant to section 7 of the
Natural Gas Act, all as more fully set
forth in the request on file with the
Commission and open to public
inspection.

Northwest states that Northwest
Natural has requested Northwest to
establish a new meter station, the
Samon Creek Meter Station, to be

located in Clark County, Washington.
Northwest indicates that the new meter
station would be used for firm gas sales
service to Northwest Natural under
Northwest’s Rate Schedule ODL-1 and/
or for transportation deliveries for the
account of shippers for whom Northwest
is, or will be, authorized to transport
gas. The estimated cost of the Salmon
Creek Meter Station is approximately
$250,000.

Northwest states that to facilitate
deliveries to the proposed Salmon Creek
Meter Station, Northwest and Northwest
Natural have revised the Exhibit A of
the May 15,1989 ODL-1 Service
Agreement to add the new Salmon
Creek delivery point and to reflect the
proposed reallocation of 50,640 therms
of maximum daily delivery quantities
from the existing Camas delivery point
located in Clark County, Washington to
the proposed Salmon Creek delivery
point.

Comment date: August 1,1991, in
accordance with Standard Paragraph G
at the end of this notice.

3. Green Canyon Pipe Line Co., Viking
Gas Transmission Co., Viking Gas
Transmission Co., Natural Gas Pipeline
Co., of America, Natural Gas Pipeline
Co., of America, Natural Gas Pipeline
Co., of America

[Docket Nos. CP91-2254-000,1 CP91-2255-

000, CP91-2256-000, CP91-2257-000, CP91-
2258-000, CP91-2259-000]

1 These prior notice requests are not
consolidated.
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Take notice that on June 11 and 12,
1991, Applicants filed in the above
referenced dockets, prior notice requests
pursuant to §8§ 157.205 and 284.223 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
transport natural gas on behalf of
various Shippers under their blanket
certificates issued pursuant to section 7
of the Natural Gas Act, all as more fully
set forth in the prior notice requests
which are on file with the Commission
and open to public inspection and in the
attached appendix.

Information applicable to each
transaction, including the identity of the
shipper, the type of transportation
service, the appropriate transportation
rate schedule, the peak day, average day
and annual volumes, and the docket
numbers and initiation dates of the 120-
day transactions under § 284.223 of the
Commission’s Regulations has been
provided by the Applicants and is
included in the attached appendix.

Applicants state that each of the
proposed services would be provided
under an executed transportation
agreement, and that the Applicants
would charge rates and abide by the
terms and conditions of the referenced
transportation rate schedule(s).

Comment date: August 1,1991, in
accordance with Standard Paragraph G
at the end of this notice.

Docket No. (dated Aopli ) Peak day,1 Paints of2 Start up date, rate
pplicant Shipper name Related3 dockets
filed) pp avg, annual receipt delivery schedule
CP91-2254-000 Green Canyon Pipe  Superior Natural 25,000Dt OLA....ccoiviceeieienn, OLA . eeeeeeeeies 5-1-91, IT-GC......,,.. CP89-515-000,
(6-11-91) Line Company, Gas 25,000Dt $T91-8868-000.
P.O. Box 1396, Corporation. 9,125,000Dt
Houston, TX
77251.
CP91-2255-000 Viking Gas Enron Gas 200,000Dt  MN, ND, W ..o MN, ND, W l.... 4-24-91, IT-2....c... CP90-273-000,
(6-12-91) Transmission Marketing, Inc. 200,000Dt ST91-8894-000.
Company, P.O. 73,000,000Dt
Box 2511,
Houston, TX
77252.
CP91-2256-000 Viking Gas Poco 207,450Dt MN, ND, Wl......c....... 