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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

72CFR Part 918

[Docket No. FV-81-237FR]

Expenses and Assessment Rate for
Marketing Order Covering Peaches
Grown in Georgia

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule authorizes
expenditures and establishes an
assessment rate under Marketing Order
918 for the 1991-92 fiscal period (March
1, through February 29) established for
that order. The action is needed for the
Georgia Peach Industry Committee
(committee) to incur operating expenses
during the 1991-92 fiscal period and to
collect funds during that year to pay
those expenses. This will facilitate
program operations. Funds to administer
this program are derived from
assessments on handlers.

EFFECTIVE DATES: March 1, 1991, through
February 29, 1992.

FOR FURTHER INFORMATION CONTACT:
Tom Tichenor, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2530-S, Washington,
313)8% 220090—8458. telephone (202) 475-

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No, 918 (7 CFR part 918),
regulating the handling of fresh peaches
grown in Georgia. The order is effective
under the Agricultural Marketing

Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the Act.

This final rule has been reviewed by
the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.

Thus, both statutes have small entity
orientation and compatibility.

There are approximately 20 handlers
of Georgia peaches regulated under this
marketing order each season, and
approximately 150 peach producers in
Georgia. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of handlers
and producers of Georgia peaches may
be classified as small entities.

The Georgia peach marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal period shall apply to all
assegsable peaches received by
regulated handlers from the beginning of
such year. An annual budget of
expenses is prepared by the committee
and submitted to the Department for
approval. The members of the
committee are peach producers. They
are familiar with the committee's needs
and with the costs for goods, services
and personnel to their local areas, and
are thus in a position to formulate
appropriate budgets. The budgets are
formulated and discussed in public
meetings. Thus, all directly affected

persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected peach
receipts (in bushels). Because that rate
is applied to actual receipts, it must be
established at a rate which will produce

sufficient income to pay the committee's
expected expenses.

The committee met on November 28,
1990, and unanimously recommended
1991-92 fiscal period expenditures of
$18,000 and an assessment rate of $0.01
per bushel of assessable peaches
received by handlers. This compares
with the 1990-91 projected budget of
$18,450, based on an assessment rate of
$0.005.

The 1991-92 budget projects an
estimated assessment income of $16,000,
based on shipments of 1,600,000 bushels.
The 1990-91 budget projected an
assessment income of approximately
$6,600 on 1.3 million bushels. In addition
to the projected assessment income,
additional funds will be made available
by drawing $750 from the reserve
account ($9,700 in 1990-81); $750 interest
on the reserve account ($1,500 in 1990
91), and $500 received from
miscellaneous income ($650 in 1990-91).
The committee's reserve is well within
the amount authorized by the program.

The fee paid to the Georgia Farm
Bureau Marketing Association (GFBMA)
to manage the committee for the fiscal
period is increased from $10,000 to
$12,000. However, this increase will be
offset by deletions or reductions in
individual budget items such as mileage
and telephone charges, recording of
minutes, stationery/supplies and
postage. One budget item,
“Miscellaneous Expenses,” is increased
from $600 to $1,200 because the
committee anticipates program expenses
in such areas as developing and
evaluating new sizes and designs of
containers.

Notice of this action was published in
the Federal Register on January 11, 1991
(56 FR 1124). The comment period ended
February 11, 1991. No comments were
received.

While this action may impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
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However, these costs would be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impacton a
substantial number of small entities.

After consideration of all the relevant
matter presented, including the
information and recommendations
submitted by the committee, it is found
and determined that this final rule will
tend to effectuate the declared policy of
the Act.

The budget and assessment rate
approvals for the Committee should be
expedited because the committee needs
to have sufficient funds to pay its
expenses which are incurred on a
committee basis. The 1991-92 fiscal
period begins March 1, 1991, Therefore,
it is also found and determined that
good cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
(5 U.S.C. 553).

List of Subjects in 7 CFR Part 918

Marketing agreements, Peaches,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 918 is amended as
follows:

PART 918—FRESH PEACHES GROWN
IN GEORGIA

1. The authority citation for 7 CFR
part 918 continues to read as follows:

Authority: Secs. 1-19, 48 Stat, 31, as
amended; 7 U.S.C. 801-874.

2. New § 918.227, is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§932.227 Expenses and assessment rate.
Expenses of $18,000 by the Georgia
Peach Industry Committee are
authorized, and an assessment rate of
$0.01 per bushel of assessable peaches
is established, for the fiscal period
ending February 29, 1992. Any
unexpended funds from the 1991-92
fiscal period may be carried over as a
reserve into the 1992-93 fiscal period.

Dated: February 27, 1991.
William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division.

[FR Doc. 81--5038 Filed 3-1-91; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Parts 241 and 242
[INS Number: 1411-91]

Elimination of Judicial
Recommendations Against

Deportation

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule provides for the
elimination of Judicial
Recommendations Against Deportation
consistent with section 505 and section
602 of the Immigration Act of 1990,
Public Law No. 101-849, enacted on
November 29, 1990. This rule also
provides for the continued validity of a
Judicial Recommendation Against
Deportation granted before the
enactment of the Immigration Act of
1990. These changes are necessary to
eliminate regulatory language
inconsistent with the Immigration Act of
1990,

EFFECTIVE DATE: November 29, 1990.

FOR FURTHER INFORMATION CONTACT:
Kathryn E. Sheehan, Director,
Enforcement Implementation Team,
Immigration and Naturalization Service,
425 | Street NW., room 2108,
Washington, DC 20538, Telephone: (202)
514-9612; or Patricia B. Feeney,
Assistant General Counsel, Immigration
and Naturalization Service, 425 I Street
NW., room 7048, Washington, DC 20536,
Telephone: (202) 514-2895.
SUPPLEMENTARY INFORMATION: This rule
removes existing 8 CFR 241.1 relating to
Judicial Recommendations Against
Deportation, redesignates 8 CFR 241.2 as
8 CFR 2411, and expands 8 CFR
242.16(c). This deletion and expansion is
necessitated by sections 505 and 802 of
the Immigration Act of 1990 (IMMACT
90) which removed Judicial
Recommendations Against Deportation
from the Immigration and Nationality
Act. Judicial Recommendations Against
Deportation were a form of relief
available to certain criminal aliens
which precluded reliance on the
conviction to establish deportability. By
foreclosing the availability of a Judicial
Recommendation Against Deportation
in the criminal court, Congress has
limited the relief available to convicted
criminal aliens in deportation
proceedings.

A sentencing court's Judicial
Recommendation Against Deportation
granted before November 29, 1990, due
notice having been provided, continues
to be valid and continues to have the

effect of precluding the use of the
conviction to establish deportability.
However, a Judicial Recommendation
Against Deportation issued on or after
November 29, 1990 is ineffectual. No
Judicial Recommendation Against
Deportation is effective, in any case,
against a charge of deportability under
section 241{a){11) of the Act.

The Service has determined that
notice and public comment regarding
this final rule are unnecessary under 5
U.S.C. 553 [b) and (d). These changes are
required to remove a regulation which
implemented section 241(b)(2) of the Act
that provided for Judicial
Recommendations Against Deportation.
Section 241(b)(2) of the Act was
eliminated by section 505 of IMMACT
90.
In accordance with 5 U.S.C. section
605(b), the Commissioner of the
Immigration and Naturalization Service
certifies that this rule does not have a
significant adverse economic impact on
a substantial number of small entities.
This is not a major rule within the
meaning of section 1{b) of E.O. 12291,
nor does this rule have Federalism
implications warranting the preparation
of a Federalism Assessment pursuant to
E.O. 12612.

List of Subjects
8 CFR Part 241

Administrative practice and
procedure, Aliens, Courts, Crime,
Deportation.

8 CFR Part 242

Administrative practice and
procedure, Aliens, Apprehension,
Custody, Detention, Crime.

For the reasons set forth in the
preamble, parts 241 and 242 of title 8 of
the Code of Federal Regulations are
amended as follows:

PART 241—CONTROLLED
SUBSTANCE VIOLATIONS

1. The heading for part 241 is revised
as set forth above.

2. The authority citation for part 241
continues to read as follows:

Authority: 8 U.S.C. 1103, 1251, 1252, 1357, 8
CFR part 2.
§ 241.1 [Removed]

3. Section 241.1 is removed.

§ 241.2 [Redesignated as § 242.1]

4. Section 241.2 is redesignated as
241.1.
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PART 242—PROCEEDINGS TO
DETERMINE DEPORTABILITY OF
ALIENS IN THE UNITED STATES:
APPREHENSION, CUSTODY,
HEARING, AND APPEAL

5. The authority citation for part 242
continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 1186a, 1251,
1252, 1254, 1362, 8. CFR part 2.

6. Section 242.18(c) is amended by
adding two sentences to the end of the
paragraph to read as follows:

§242.16 Hearing.
- L - * -

(C] RO

The respondent shall provide a court
certified copy of a Judicial
Recommendation Against Depertation
to the special inquiry officer when such
recommendation will be the basis of
denying any charge(s] brought by the
Service in the proceedings against the
respondent. No Judicial
Recommendation Against Deportation is
effective against a charge of
deportability under section 241(a)(11) of
the Act or if the Judicial
Recommendation Against Deportation
was granted on or after Navember 29,
1980.

~ * - * -

Dated: February 5, 1991
Gene McNary,

Commissioner.

[FR Doc. 91-5023 Filed 3-1-81; 8:45 am]
BILLING CODE 4410~10-%

Food Safety and Inspection Service
9 CFR Parts 331 and 381
[Docket No. 21-004F}

Designation of the State of Maryland
Under the Faderal Meat Inspection Act
and the Poultry Products Inspection
Act for Special Purposes

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Governor of the State of
Maryland has advised this Department
that Maryland is no longer in a position
to administer meat and poultry
inspection programs for special
purposes. The Secretary of Agriculture
is, therefore, authorized by section 205
of the Federal Meat Inspection Act and
section 11(e) of the Poultry Products
Inspection Act to assume the
responsibility of administering these
programs.

DATES: This final rule on notice of
designation ig effective on March 4,
1991.

Effective date of application of
regulation: March 31, 1991,
FOR FURTHER INFORMATION CONTACT:
Mr. Patrick J. Clerkin, Acting Assistant
Deputy Administrator, Compliance
Program, Regulatory Programs, Food
Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250 (202) 447-5604.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This final rule is issued in
conformance with Executive Order
12291, and has been determined to be
not a “major rule.” It will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or loeal
government agencies or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The Department of Agriculture,
pursuant to law, is assuming the
responsibility, previously held by the
State of Maryland, of ensuring
compliance by persons, firms, and
corporations engaged in intrastate
commerce in specified kinds of
businesses. No alternative actions under
the law are available to the Department.

Effect on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this final rule will not have a significant
economic impact on a substantial
number of small entities, as defined by
the Regulatory Flexibility Act (5 U.8.C.
601). The U.S. Department of
Agriculture, pursuant to law, is
assuming the responsibility, previously
held by the State of Maryland, of
ensuring compliance by persons, firms,
and corporations engaged in intrastate
commerce in specified kinds of
businesses. No additional requirements
are being imposed on small entities.

Background

Sections 202, 208, and 204 of the
Federal Meat Inspection Act (FMIA] (21
U.S.C. 642, 643, and 844} provide for
recordkeeping, access, and related
requirements; registration requirements;
and regulation of transactions involving
dead, dying, disabled, or diseased cattle,
sheep, swine, goats, horses, mules or
other equines, er parts of the carcasses
of such animals that died otherwise than
by slaughter, with respect to operators

engaged in specified kinds of businesses
in or for “commerce” as defined in the
Act. Similar provisions for poultry and
poultry products are set forth in section
11(b), fc}, and (d} of the Poultry Products
Inspections Act (PPIA) (21 U.S.C. 4680(b),
(c), and (d)).

Section 205 of the FMIA (21 U,S.C.
645) authorizes the Secretary of
Agriculture ta exercise authorities under
the aforesaid sections with respect to
persons, firms, and corporations
engaged in the specified kinds of
businesses but not in or for “commevrce™
in any State or organized Territory when
he determines, after consultation with
an appropriate advisory committee, that
the State or Territory does not have at
least equal to authority under its laws or
is not exercising such authority i &
manner to effectuate the purposes of the
FMIA. Similar authorization is provided
in section 11(e) of the PPIA (21 U.S.C.
460(e)) with respect to persons engaged
in specified kinds of businesses
involving poultry and poultry products.
The Governor of the State of Maryland
has advised this Department that the
State of Maryland is no longerin a
position to continue administering
authorities under the aforesaid sections
after March 30, 1991, with respect to
persons, firms, and corporations
engaged in the specified kinds of
bugsinesses in Maryland, but not in or for
“commerce’’.

The Secretary, after consultation with
the appropriate advisory committee, has
now determined that the State of
Maryland is not exercising, in a manner
to effectuate the purposes of said Acts,
with respect to businesses, operating
wholly within the State of Maryland,
authorities at least equal to those under
sections 202, 203, and 204 of the FMIA
and section 11 (b), (c), and (d) of the
PPIA, including the Secretary or his
representatives being afforded access to
such places of business and the
facilities, inventories, and records
thereof. Therefore, the State of
Maryland is hereby designated under
section 205 of the FMIA and section
11(e) of the PPIA for the exercise of the
specified authorities with respect to
businesses operating wholly within the
State of Maryland, and hereafter
sections 202, 203, and 204 of the FMIA
and section 11 (b), (¢), and (d) of the
PPIA shall apply as hereafter provided,
to persons, firms, and corporations
engaged in the kinds of businesses
specified in said sections, but not in or
for commerce, to the same extent and in
the same manner as if they were
engaged in such businesses in or for
commerce and the transactions involved
were in commerce.
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Final Rule <

For reasons prescribed in the
preamble, the Food Safety and
Inspection Service is amending 9 CFR
parts 331 and 381 as set forth below.

List of Subjects.
9 CFR Part 331

Designated States, Meat inspection.
9 CFR Part 381

Designated States, Poultry and poultry
products,

PART 331—SPECIAL PROVISIONS
FOR DESIGNATED STATES AND
TERRITORIES; AND FOR
DESIGNATION OF ESTABLISHMENTS
WHICH ENDANGER PUBLIC HEALTH
AND FOR SUCH DESIGNATED
ESTABLISHMENTS

1, The authority citation for part 331
continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 U.S.C. 2.17,
2.55,

§331.8 [Amended]

2. The table in § 331.6 is amended as
follows:

a. In the “State” column, “Maryland"
is added in alphabetical order in all
three places.

b. In the “Effective date of
designation” column “March 31, 1991" is
added on the line with “Maryland" in all
three places.

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

3. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 450, 21 U.S.C. 451470, 7
U.S.C. 217, 2.55.

§ 381.224 [Amended]

4, The table in § 381.224 is amended
as follows:

a. In the "State"” column, “Maryland"
is added in alphabetical order in all
three places.

b. In the “Effective date” column,
“March 31, 1991" is added on the line
with “Maryland” in all three places.

After consulting with the appropriate
advisory committee, I have determined
that it is necessary to designate the
State of Maryland in accordance with
section 205 of the FMIA and section
11(e) of the PPIA, in order to carry out
the Secretary's responsibilities under
the Acts. Therefore, it does not appear
that any additional relevant information
would be made available to the
Secretary by public participation in this
rulemaking proceeding.

Accordingly, under the administrative
procedures provisions in 5 U.S.C. 553, it
is found upon good cause that notice
and other public procedures are
impracticable and contrary to public
interest.

Done at Washington, DC, on: February 21,
1991,

Lester M. Crawford,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 81-5001 Filed 3-1-91; 8:45 am]
BILLING CODE 3410-Di-M

9 CFR Parts 331 and 381
[Docket No. 91-002F]
Designation of the State of Maryland

Under the Federal Meat and Poultry
Products Inspection Acts

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Final rule.

SUMMARY: Representatives of the
Governor of the State of Maryland have
advised this Department that the State
of Maryland will no longer be in the
position to continue administering State
meat and poultry inspection programs
after March 30, 1991. Accordingly,
effective March 31, 1991, all
establishments operating under the
Maryland meat inspection program shall
be subject to the provisions of titles I
and IV of the Federal Meat Inspection
Act. Additionally, effective March 31,
1991, all establishments operating under
the Maryland poultry inspection
program shall be subject to sections 14,
6-10, and 12-22 of the Poultry Products
Inspection Act. By this designation, the
U.S. Department of Agriculture,
pursuant to law, is assuming the
responsibility, previously held by the
State of Maryland, of administering the
meat and poultry inspection programs
with respect to establishments
operating, and intrastate operations and
transactions, wholly within that State.
EFFECTIVE DATES: This final rule on
notice of designation is effective on
March 4, 1991.

Effective date of application of
regulation: March 31, 1991.

As a result of this amendment, the
provisions of titles I and IV of the
Federal Meat Inspection Act and
sections 1-4, 6-10, and 12-22 of the
Poultry Products Inspection Act will
apply to wholly intrastate operations
within the State of Maryland on and
after March 31, 1991,

FOR FURTHER INFORMATION CONTACT:
Dr. Lester Nordyke, Director, Federal-
State Relations Staff, Inspection

Operations, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250 (202) 447-8313.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This final rule is issued in
conformance with Executive Order
12291, and has been determined to be
not a “major rule.” The U.S. Department
of Agriculture, pursuant to law, is
assuming, as of March 31, 1991, the
responsibility, previously held by the
State of Maryland, of administering the
meat and poultry inspection programs
with respect to establishments
operating, and intrastate operations and
transactions, wholly within that State.
This action is being taken because the
State of Maryland indicated it was no
longer in a position to enforce :
requirements with respect to said
establishments at least equal to those
imposed under titles I and IV of the
Federal Meat Inspection Act and
sections 14, 8-10, and 12-22 of the
Poultry Products Inspection Act. It will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises in
domestic or export markets.

Since the State of Maryland has
advised the United States Department of
Agriculture that the State-operated meat
and poultry inspection program will be
discontinued due to lack of funding, the
Federal Government is mandated by
law to assume the responsibilities for
the meat and poultry inspection program
with respect to establishments
operating, and intrastate operations and
transactions, wholly within the State.
Therefore, no alternative actions under
the law are available to the Department.

Effect on Small entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities. As stated
above, the U.S. Department of
Agriculture, pursuant to law, is
assuming the responsibility, previously
held by the State of Maryland, of
administering the meat and poultry
inspection programs with respect to
establishments operating, and
operations and transactions, wholly
within that State. This action will affect
approximately 79 heretofore State
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inspected meat and poultry
establishments in Maryland, most, if not
all, of which may be presumed to be
small businesses. However, this isnot a
substantial number of establishments
given the approximately 10,000 small
meat establishments and small poultry
establishments nationwide, which are
either federally or State inspected.
Additfonally, the application of certain
Federal facility and other requirements
to such establishments will be flexible
insofar as each facility will be reviewed
with regard to the circumstances
peculiar to that establishment.
Furthermore, it is not anticipated that
significant costs will be incurred by
these Maryland establishments as a
result of this action. Those specific
establishments for which seme
upgrading of facilities is indicated will
be provided up to 18 months. in. which to
make such changes.

Background

Representatives of the Governor of
Maryland have advised this Department
that the State of Maryland will no longer
be in a position to continue
administering a State meat inspection
program after March 30, 1991, and have
requested the Department to assume
responsibility for carrying out the
provisions of titles I and IV of the
Federal Meat Inspection Act, with
respect to establishments within the
State at which cattle, sheep, swine,
goats, or equines are slaughtered or their
carcasses or parts or products thereof,
are prepared for use as human food,
solely for distribution within such State,
and with respect to intrastate operations
and transactions concerning meat and.
meat food products and other articles
and animals subject to the Federal Meat
Inspection Act, and persons, firms, and
corporations engaged therein.

Also, representatives of the Governor
of Maryland have advised this
Department that Maryland will no
longer be in a position to continue
administering a State poultry inspection
program after March 30, 1991, and have
requested the Department to assume the
responsibility for carrying out the
provisions of sections 1-4, 6-10, and. 12~
22 of the Poultry Products. Inspection Act
with respect ta establishments within
the State of Maryland at which poultry
are slaughtered or poultry products are
processed for use as human foed, solely
for distribution within the State, and
with respect to operations and
transactions wholly within the State
concerning praducts or other articles
and animals subject to the Poultry
Products: Inspection Act, and persons,
firms, and corporations engaged therein.

The Secretary heretofore determined
that the State of Maryland had
developed and activated requirements
at least equal to the requirements under
titles I and IV of the Federal Meat
Inspection Act, and sections 14, 6-10,
and 12-22 of the Poultry Products
Inspection Act. However, such titles and
sections contemplate continuous,
ongoing programs, and in view of the
termination date now applicable to the
Maryland meat and poultry inspection
programs, it is hereby determined. that
Maryland is not effectively enforcing
requirements at least equal to those
imposed under titles I and IV of the
Federal Meat Inspection Act and
sections 1-4, 6-10, and 12-22 of the
Poultry Products Inspection Act.
Therefore, notice is hereby given that
the Secretary of Agriculture designates
said State under section 301(c)(3) of the
Federal Meat Inspection Act and section
5(c)(3) of the Poultry Products Inspection
Act.

On and after March 31, 1991, the
provisions of titles I and IV of the
Federal Meat Inspection Act shall apply
to intrastate operations and transactions
in said State, and to persons, firms, and
corporations and transactions in said
State, and to persons, firms, and
corporations engaged therein, to the
same extent and in the same manner ag
if such operations and fransactiens were
conducted in or for “commerce”, within
the meaning of the Federal Meat
Inspection Act, and any establishment
in the State which conducts any
slaughtering or preparation of carcasses
or parts or products thereof, as
described above, must have Federal
meat inspection or cease its operations,
unless it qualifies for an exemption
under sections 23(a) or 302(c)(2) of the
Federal Meat Inspection Act.

Also, on and after March 31, 1961, the
provisions of sections 14, 6-10; and 12~
22 of the Poultry Products Inspection Act
shall apply to intrastate operations and
transactions in said State and to
persons, firms, and corporations
engaged therein, to the same extent and
in the same manner as if such
operations and transactions were
conducted in or for “commerce”, within
the meaning of the Poultry Products
Inspection Act, and any establishment
in the State which conducts any
slaughter or processing or poultry
products must have Federal inspection:
or cease its operations, unless it
qualifies for an exemption under
sections 15 or 5(¢c}(2) of the Poultry
Products Inspection Act.

Therefore, the operator of each such
establishment who desirea to continue
any such operations after March 30,

1991, should immediately communicate
with the Regional Director for Inspection
Operations as listed below, for
information concerning the requirements
and exemptions under the Acts and
application for inspection and survey of
the establishment: Dr. D. L. White,
Director; Northeastern Regional Office,
Inspection Operations, U.S. Department
of Agriculture, 1421 Cherry Street, 7th
Floor, Philadelphia, PA 19102 (215) 597—
4217.

List of Subjects:
9 €FR Part 331

Designated States, Meat inspection.
9 CFR Part 381

Designated States, Poultry and poultry
products.

Accordingly, part 331 of the Federal
meat inspection regulations (9 CFR part
331) is amended as follows:

PART 331—SPECIAL PROVISIONS
FOR DESIGNATED STATES AND
TERRITORIES; AND FOR
DESIGNATION OF ESTABLISHMENTS
WHICH ENDANGER PUBLIC HEALTH
AND FOR SUCH DESIGNATED
ESTABLISHMENTS

1. The authority citation for part 331
continues to read ag follows:

Authority: 21 U.S.C. 601-695; 7 CFR 217,
2.55.

§331.2 [Amended]

2. The table in § 331.2 of the Federal
meat inspection regulations. (& CFR
331.2) is amended as follows:

In the “State" column, “Maryland'' is
added immediately below'Maine".

In the “Effective date of application of
Federal provisions” column, “March: 31,
1991," is added on the line with
“Maryland”,

Further, part 381 of the poultry
products inspection regulations (9 CFR
part 381) is amended as follows:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The autherity citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 450, 21 U.S.C. 451470, 7
CFR 2:17, 2.55.

§381.2219 [Amended]

2. The table in § 381.221 of the poultry
products inspection regulations (9 CFR
381.221) is amended as follows:

Inx the “State’ column, “Maryland” is
added immediately below "Maine”,

In the “Effective date of application of
Federal previsions™ column, “March 31,
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1991" is added on the line with
*Maryland".

The Administrator, Food Safety and
Inspection Service, has determined that
it is necessary to designate the State of
Maryland immediately, in accordance
with section 301(c)(3) of the Federal
Meat Inspection Act and section 5(c)(3)
of the poultry products Inspection Act,
in order to carry out the Secretary's
responsibilities under the Acts.

Therefore, it does not appear that
additional relevant information would
be made available to the Secretary by
public participation in this rulemaking
proceeding. Accordingly, under the
administrative procedures provisions in
5 U.S.C. 553, it is found upon good cause
that notice and other public procedures
are impracticable and contrary to the
public interest.

Done at Washington, D.C., on: February 21,
1991.

Lester M. Crawford,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 91-5002 Filed 3-1-91; 8:45 am]
BILLING CODE 3410-DM-M

FOR FURTHER INFORMATION CONTACT:

Patricia W. DiMuzio, Manager,
Regulation Development, Office of
Examination, Farm Credit
Administration, McLean, VA 22102~
5090, (703) 883—4498, TDD (703) 883~

or
Rebecca S. Orlich, Attorney, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102-
5090, (703) 883-4020, TDD (703) 883~
4444,

Authority: 12 U.5.C. 2252(a) (9) and (10).
Dated: February 27, 1991.
Curtis M. Anderson,
Secretary, Farm Credit Administration Board.
[FR Doc. 91-5038 Filed 3-1-91; 8:45 am]
BILLING CODE 6705-01-M

FARM CREDIT ADMINISTRATION
12 CFR Parts 600, 601, 602, 603, 604,

606,611,612, 614, 615, 617, 618, 619,
and 621

RIN 3052-AB17

Miscellaneous Technical Changes;
Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published final
regulations under parts 600, 601, 602,
603, 604, 606, 611, 612, 614, 615, 617, 618,
619, and 621 on January 24, 1991 (56 FR
2671). The final regulations relate to (1)
revisions necessary to reflect statutory
changes made in 1986 and 1987 to the
Farm Credit Act of 1971; (2) revisions
that are technical and typographical
corrections; and (3) revisions that reflect
changes in the FCA internal
organization. In accordance with 12
U.S.C. 2252, the effective date of the
final rule is 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session, Based on the
records of the sessions of Congress, the
effective date of the regulations is
March 4, 1991,

EFFECTIVE DATE: March 4, 1991.

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1209

Boards and Committees

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: NASA is amending 14 CFR
part 1209 by revising subpart 1, “Board
of Contract Appeals.” This subpart
establishes the NASA Board of Contract
Appeals in accordance with the
Contract Disputes Act of 1978 (41 U.S.C.
601-613) and prescribes its authority,
duties, and membership.

EFFECTIVE DATE: March 4, 1991.

ADDRESSES: Board of Contract Appeals,
National Aeronautics and Space
Administration, Washington, DC 205486.
FOR FURTHER INFORMATION CONTACT:
Carroll C. Dicus, Jr., Chairperson, 202~
453-2890.

SUPPLEMENTARY INFORMATION: NASA
published its final rule in the Federal
Register on January 4, 1980 (45 FR 10086).
This revision reflects the
Administrator's determination to
reestablish the NASA Board of Contract
Appeals in accordance with the
Contract Disputes Act of 1978, 41 U.S.C.
601-613, as amended by the Federal
Courts Improvement Act of 1982 (Pub. L.
97-164), to conform the regulations with
the amendments and to implement the
provisions of the Contract Disputes Act,
as amended, consistently with efficient
administration.

Since this action involves
administrative procedural matters, it has
been determined that no public
comment period is required.

The National Aeronautics and Space
Administration has determined that:

1. This rule is not subject to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, since it
will not exert a significant economic
impact in a substantial number of small
business entities.

2. This rule is not a major rule as
defined in Executive Order 12291.

List of Subjects in 14 CFR Part 1209

Board of Contract Appeals,
Organization and functions
(Government agencies).

For reasons set out in the preamble, 14
CFR part 1209 is amended as follows:

PART 1209—BOARDS AND
COMMITTEES

1. The authority citation for 14 CFR
part 1209 continues to read as follows:

Authority: Sec. 203, 72 Stat. 429, 42 U.S.C.
2473.

2. 14 CFR part 1209 is amended by
revising subpart 1 to read as follows:

Subpart 1—Board of Contract Appeals

Sec.

1209.100
1209.101
1209.102

Scope.

Establishment.

Authority and duties of the Board.

1209.103 Membership.

1209.104 Responsibilities of the
Chairperson.

Subpart 1—Board of Contract Appeals

§1209.100 Scope.

This subpart establishes the NASA
Board of Contract Appeals in
accordance with the Contract Disputes
Act of 1978, 41 U.S.C. 601-613.

§ 1209.101 Establishment.

The NASA Board of Contract Appeals
was established by NASA Management
Instruction 2-4-1, June 25, 1959, and was
subsequently continued in effect by
NASA Management Instruction (NMI)
1152.1. The Board is continued in effect
by this subpart.

§1209.102 Authority and duties of the
Board.

(a) The Board, located at NASA
Headquarters, Washington, DC, shall
have jurisdiction to decide any appeal
from a decision of a contracting officer
(1) relating to a contract made by NASA
and (2) relating to a contract made by
any other agency when such agency or
the Administrator for Federal
Procurement Policy has designated the
NASA Board to decide the appeal. In
exercising this jurisdiction, the Board is
authorized to grant any relief that would
be available to a litigant asserting a
contract claim in the United States
Claims Court.
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(b) The Board shall continue to act for
and exercise the full authority of the
Administrator in hearing and deciding
all appeals in which, by the terms of a
contract executed prior to March 1, 1979,
the contractor may appeal to the
Administrator from decisions of the
contracting officer.

(c) There shall be no administrative
appeal from decisions rendered by the
Board. Either party to the dispute may
appeal a decision of the Board under
paragraph (a) of this section to the
United States Court of Appeals for the
Federal Circuit, as provided in section
10 of the Contract Disputes Act of 1978,
41 U.S.C. 609.

(d) The Board shall have all
customary powers necessary for the
performance of its duties including, but
not limited to, the authority to issue
rules of procedure, to conduct hearings,
dismiss appeals or other proceedings,
call witnesses, order the production of
documents or other evidence, take
official notice of facts within general
knowledge, and decide all questions of
fact or law raised by the appeal.

(e) A member of the Board may
administer oaths to witnesses, authorize
depositions and discovery proceedings,
and require by subpoena the attendance
of witnesses, and production of books
and papers, for the taking of testimony
or evidence by deposition or in the
hearing of an appeal.

(f) The member or members of the
Board assigned to hear an appeal shall
have authority to conduct prehearing
conferences, hold hearings, examine
witnesses, receive evidence and
argument, and report the evidence and
argument to a designated panel of the
Board. A single member of a panel may
be assigned to hear and decide motions
which are not dispositive of the appeal.

(8) An appeal shall normally be
adjudicated by a panel of two or more
members. If a panel of two members is
unable to agree upon a decision, the
Chairperson may assign a third member
to consider the appeal. In the event of a
vacancy on the NASA Board of Contract
Appeals, or if the third member of the
Board shall be disqualified or disabled,
the Chairperson may assign a third
member from another federal board of
contract appeals to consider the appeal.

§ 1209.103 Membership.

(a) The Board shall consist of at least
three members appointed by the
Administrator, one of whom shall be
designated as Chairperson. A Vice
Chairperson may also be designated
from the appointed members. Members
may perform other duties, not
Inconsistent with their primary duty, as
assigned by the Administrator. The

Board is responsible directly to the
Administrator.

(b) Members of the Board are hereby
designated Administrative Judges.

(c) Members must be qualified in
accordance with the provisions of
section 8(b)(1) of the Contract Disputes
Act of 1978, 41 U.S.C. 607(b)(1).

(d) No member of the Board shall
consider an appeal if the member has
participated in any aspect of the award
or administration of a contract in
dispute.

§ 1209.104 Responsibilities of the
Chairperson.

The Chairperson of the Board of
Contract Appeals shall be responsible
for:

(a) The administration of the Board;

(b) The assignment of a member or
members of the Board to act for the
Board in each appeal and the
assignment of the panel of Board
members to decide each appeal;

(c) The receipt and custody of all
papers and material relating to contract
appeals; and

(d) The designation of an acting
Chairperson during the Chairperson's
absence, disqualification, or disability,
who is empowered to exercise the
powers of the Chairperson, provided a
Vice Chairperson has not been formally
designated;

(e) The submission of a report, not
less often than annually, to the
Administrator on the status of the
Board's activities.

Dated: February 25, 1991.

Richard H. Truly,

Administrator.

[FR Doc. 914981 Filed 3-1-91; 3:45 am]
BILLING CODE 7510-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 31
[T.D. 8324]
RIN 1545-A006

Reporting and Withholding on
Employee Business Expense
Reimbursements and Allowances;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to the final regulations (T.D.
8324), which were published Monday,
December 17, 1990 (55 FR 51688). The
regulations concern the taxation of and

reporting and withholding on payments
with respect to employee business
expenses under a reimbursement or
other expense allowance arrangement.

FOR FURTHER INFORMATION CONTACT:
Richard Pavel (202) 377-9372 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of these corrections, reflect
changes to the law made by the Family
Support Act of 1988. The final
regulations will affect employees who
receive payments and payors who make
payments under reimbursement or other
expense allowance arrangements.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (T.D. 8324), which were
the subject of FR Doc. 90-29475, is
corrected as follows:

Paragraph 1. On page 51689, column
one, under the “EFFECTIVE DATES”
heading in the preamble, line 20, the
phrase “provisions of §§ 1.62-2(d)(3)
and 1.82-", is corrected to read
“provisions of §§ 1.62-(d)(3)(ii) and
1.62-",

§ 1.62-2 [Corrected]

Par. 2. On page 51695, column three, in
§ 1.62-2, paragraph (m), line 186, the
phrase “Paragraphs (d)(3) and
(h)(2)(i)(B) of this™ is corrected to read
“Paragraphs (d)(3)(ii) and (h)(2)(i)(B) of
this”.

PART 31—[CORRECTED]

Par. 3. On page 51696, column one,
under “PART 31—[AMENDED]", the
instructional par. 6. and the authority
citation are corrected to read as follows:

“Par. 8. The authority citation for part
31 is revised to read as follows:

Authority: 26 U.S.C. 7805 * * *. Secs.
31.3121(a}-3, 31.3231(e)-3, 31.3308(b}-2, and
31.3401(a)4 also issued under 26 U.S.C. 62."

Dale D. Goode,

Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate).

[FR Doc. 914947 Filed 3-1-91; 8:45 am]
BILLING CODE 4830-01-M
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[T.D. 8335]

26 CFR Part 602
RIN 1545-A088

OMB Control Numbers Under the
Paperwork Reduction Act

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Technical Amendments to
§ 602.101.

SUMMARY: This document contains
technical amendments to § 802.101(c)
which collects and displays the control
numbers assigned to regulations by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1980 and the Paperwork
Reduction Reauthorization Act of 19886,
which require that agencies display
control numbers assigned by that Office
to regulations that solicit or obtain
information from the public. By
displaying these control numbers, these
regulations provide necessary guidance
to taxpayers subject to_reporting or
recordkeeping requirements. It is the
intention of the Service to update,
correct and clarify the display of control
numbers due to omission, duplication,
and/or of a typographical nature, etc.,
which might otherwise be misleading to
those relying on this information.

EFFECTIVE DATE: March 1, 1991.

FOR FURTHER INFORMATION CONTACT:
Dale Goode at 202-566-3935.

SUPPLEMENTARY INFORMATION:
Background

The Office of Management and Budget
(OMB) issued 5 CFR part 1320—
Controlling Paperwork Burdens on the
Public—on March 31, 1983 (48 FR 136686).
This rule implemented provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 86-511, 44 U.S.C. chapter 35)
concerning agency responsibilities for
obtaining OMB approval of their
collections of information and other
paperwork control functions.

The Paperwork Reduction
Reauthorization Act of 1986 (section
101(m) (title VIII, part A) of Public Law
99-500 (October 18, 1986) and 99-591
(October 30, 1986), 100 Stat. 1783335,
3341-335) amended the Paperwork
Reduction Act of 1980, effective October
30, 1986. As a result of these legislative
amendments, OMB published a notice of
proposed rulemaking on July 23, 1987 (52
FR 27768), and final rules on May 10,
1988 (53 FR 16618).

Section 602.101 is intended to comply
with the requirements of §§ 1320.7(f),
1320.12, and 1320.15 of 5 CFR part 1320
(OMB regulations implementing the
Paperwork Reduction Act and

amendments thereto by the Paperwork
Reduction Reauthorization Act of 1986),
for display of control numbers assigned
by OMB to collections of information in
Internal Revenue Service regulations.

Special Analyses

It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) and
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and, therefore, a final
Regulatory Flexibility Analysis is not
required.
Drafting Information

The principal author of this regulation
is Dale D. Goode of the Office of
Assistant Chief Counsel (Corporate),
Internal Revenue Service. However,
other personnel from the Service and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 602
Reporting and recordkeeping
requirements.
Adoption of amendments to the
regulations
Accordingly, title 26, part 802 of the
Code of Federal Regulations, is
amended as follows:

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Paragraph 1. The authority for part 602
continues to read as follows:

Authority: 28 U.S.C. 7805,

Par. 2. Part 602 is amended by revising

the table in § 602.101(c) to read as
follows:

§602.101 OMB Control Numbers

- * - * *

(C]QQQ

Current
CFR part or section where ilentified OMB
and described control

1.52-2

1.52-3

1.52-4

1.58-1

1.56A-1
1.56A-2
1.56A-3
1.56A-4
1.56A-5
1.57-5.

1.58-1

1.58-9T
1.61-2

1.61-2T7
1.61-4

1.61-15
1.62-1

1.62-2

1.63-1
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Current

CFR part or section where identified omMB
and described

control
number

CFR part or section where identified
and described

Current
OMB
control
number

CFR part or section where identified
and described

Current
omMB
control
number

1.64

1545-0074

1.67-2T

1545-0110

1.67-3T

1545-0118

17117

1545-0074

1.72-4

1545-0074

1.72-8,

1545-0074

1.72-8

1545-0074

1.72-17

1545-0074

1.72-17A

1545-0074

1.72-18

1545-0074

1.74-1

1545-1100

1.79-2

1545-0074

1.79-3

1545-0074

1.83-2

1545-0074

1.83-5,

1545-0074

1.103-10

1545-0123

1.103-15AT
1.103(n)-2T
1.108(n)-4T
1.103A-2

1545-0940
1545-0720

1545-0874

1545-0874

1545-0720

1.105-4

1545-0074

1.105-5

1545-0074

1.105-8

1545-0074

1.105-7

1545-0074

1.105-8

1545-0074

1.105-9

1545-0074

1.105-10

1545-0074

1.108(a)-1

1545-0046

1545-0048

1.108(a)-2
1.117-5

1545-0869

1.117-8

1545-0008

1.118-1

1545-0067

1.120-3

1545-0057

11211

1545-0072

1.121-2

1545-0072

1.121-3

1.121-4

1545-0072
1545-0072

1.121-5

1545-0091
1545-0072

1.127-2

1545-0768

1.131-1

1545-0914

1.132-1T

1.182-2

1545-0771
1545-0771

1.132-2T

1545-0771

1.132-5

1545-0771

1.132-5T

1545-0771

1.143(a)(5)

1545-0720

1.148-0T

1.148-1T

1545-1098
1545-0720

1.148-2T7

1545-1098
1545-0720

1.148-37

1545-0720

1.148-4T7

1545~1098
1545-0720

1.148-5T

1545-0720

1.148-8T

1545-0720

1.148-7T

1545-0720

1.148-8T

1545-0720

1.149(e)-1T
1.149-1

1545-1098
1545-0720

11511

1545-0945

1.152-3

1545-0071

11524

1545-0074

1.152-47

1545-0074

1.162-1

1545-0139

1.162-2

1545-0139

1.162-3

1.162-4

1545-0139
1545-0139

1.162-5

1545-013¢9

1.162-6

1545-0139

1.162-7

1545-0139

1.162-8

1545-0139

1.162-9

1545-0139

1.162-10

1.162-11

1545-0139
1545-0129

1.162-12

1545-0139

1.162-13

1545-0139

1545-0074-

1.162-14

1.162-15

1.162-16

1.162-17

1.162-18

1.162-18
1.162-20

1.162-24

1.163-6

1.163-8T

1.163-10T

1.165-1

1.165-2

1.165-3

1.165-4

1.165-5

1.165-6

1.165-7

1.185-8

1.165-8

1.185-10

1.165-11

1.165-12

1.166-1

1.166-4

1.167(a)-5T

1.166-10

1.167(a)-7

1.167(a)-11

1.167(a)-12

1.167(d)-1

1.167{e)-1
1.167(e)-2

1.187(f)-11

1.167()-3

1.167(k)-3

1.167(k)~4

1.167(1)~1
1.168(d)~4

1.168(1)(8)-1T

1.168(h)-2

1.168-1

1.168-2

1.168-3

1.168-4

1.188-5

1.168-6

1.169-4

1.170-1

1.170-2

1.170-3

1.170A-1

1.170A-2

1.170A-4(A)(b)

1.170A-8

1.170A-8

1.170A-11

1.170A-12

1.170A-13

1.170A-13T

1.170A-14

1.171-3

11721

1.172-11

1.172-13

1.173-1

1.174-3

1.174-4

1.175-3

1.175-6

© 1545-0139

1545-0139
1545-0139
1545-0139
1545-0139
1545-0139
1545-0139
1545-0074
1545-0786
1545-1132
1545-0995
1545-0074
1545-0177
1545-0177
1545-0177
1545-0177
1545-0177
1545-0177
1545-0177
1545-0177
1545-0177
1545-0177
1545-0074
1545-0177
1545-0786
1545-0786
1545-0123
1545-0123
1545-1021
1545-0123
1545-0172
1545-0152
1545-0172
1545-0172
1545-0172
1545-0172
1545-0172
1545-0172
1545-0172
1545-0074
1545-0074
1545-0172
1545-1146
1545-0923
1545-0923
1545-0172
1545-0172
1545-0172
1545-0172
1545-0172
1545-0172
1545-0172
1545-0074
1545-0074
1545-0123
1545-0074
1545-0074
1545-0123
1545-0074
1545-0052
1545-0074
1545-0123
1545-0074
1545-0020
1545-0074
1545-0074
1545-0754
1545-0908
1545-0908
1545-0763
1545-0172
1645-0172
1545-0074
1545-0863
1545-0172
1545-0152
1545-0152
1545-0187
1545-0152

11771

1.179-2

1.179-4

1.180-2

1.182-6

1.183-1
1.183-2

1.183-3

1.183-4

1.185-3

1.190-3
1.194-2

1.194-4

1.2131

1.215-1T

1.216-1(d)(2)

1.217

1.217-2

1.243-3

1.243-4

1.243-5

1.248-1

1.250-1

1.254-1

1.261-1

1.263(e)-1

1.263A-1T.

1.265-1

1.265-2

1.266-1

1.267-1T

1.267()-1T

1.268-1

1.274-1

1.274-2

1.274-3

1.274-4

1.274-5

1.274-5T

1.274-6

1.274-6T

1.274-7
1.274-8

1.279-6

1.280A-3

1.280C-4

1.280F-3T

1.281-4
1.302-4

1.305-3

1.307-2

1.312-15

1.316-1

1.331-1

1.3324

1.332-6

1.333-3

1.333-6

1.337-1T

1.337-6

1.337-86
1.337(d)-1

1.338-1T7

1.338-2T

1.338-3T

1.338-4T7

1.338-5T

1.338-6T

1.338(b)-4T

1545-0172
1545-0172
1545-0172
1545-0074
1545-0074
1545-0195
1545-0185
1545-0195
1545-0195
1545-0152
1545-0172
1545-0074
1545-0735
1545-0735
1545-0074
1545-0074
1545-1041
1545-0062
1545-0182
1545-0123
1545-0123
1545-0123
1545-0172

1545-0132
1545-0074
1545-1041
1545-0123
1545-0187
1545-0987
1545-0074
1545-0123

1545-0139
1545-0139
1545-0139
1545-0139
1545-0771
1545-0074
1545-0172
1545-0771
1545-0139
1545-0771
1545-0074
15450771
1545-0139
1545-0138
1545-0123
1545-0074
1545-1155
1545-0074
1545-0123
1545-0074
1545-0123
1545-0074
1545-0172
1545-0123
1545-0074
1545-0123
1545-0123
1545-0123
1545-0123
1545-0702
1545-0123
1545-0123
1545-1160
1645-0702
1545-1115
1545-0702
1545-1115
1545-0702
1545-0702
1545-1115
1545-0702
1545-1115
1545-0702
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CFR part or section where identified
and described

Current
OMB
control
number

CFR part or section where identified
and described

Current
OomMB
control
number

1.338(h)-1T
1.338(h)(10)-1T
1.341-7
1.351-3
1.355-5
1.358-5
1.362-2
1.367(2)-1T
1.367(a)}-2T
1.367(a)-37
1.367(a)-6T
1.367(-1T
1.967(e)1T
1.367(e)-2T
1.368-3
1.370-2
1.371-1
1.371-2
1374-3
1.381-2
1.381(b)-1
1.381(c){4)-1

1.381(c)(5)-1
1.381(c)(6)-1

1.381(c){8)-1
1.384(c)(10)-1
1. 8BUEHTT) 1KY e erscceasssiasissssssississsasiss
1.381(c)(13)-1
1.381(c)(17)-1
1.381(c)(25)-1
1.382-1T
1.332-2
1.382-2T

1.383-1
1.401(a)-11
1.40(a)-11T
1.401(a)-20
1.401(a)-50
1.401(b)-1
1.401(f)-1
1.201(K)-1

1.407(m)}-1
1.401-1

1.408-8
1.410(a)-2
1.416(c)-1
1.412(b)-5

1545-0702
1545-0702
1545-0123
1545-0074
1545-0123
1545-0123
1545-0123
1545-0026
1545-0028
1545-0026
1545-0026
1545-0026
1545-1124
1545-1124
1545-0123
1545-0074
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0152
1545-0879
1545-0123
1545-0152
1545-0123
1545-0152
1545-0123
1545-0123
1545-0123
1545-0123
1545-0045
1545-0045
1545-0123
1545-0123
1545-0123
1545-1120
1545-0074
1545-0710
1545-0928
1545-0928
1545-0710
1545-0197
1545-0710
1545-1038
1545-1069
1545-103¢
1545-0020
1545-0197
1545-0200
1545-0534
1545-0710
1545-0806
1545-0710
1545-0193
1545-0193
1545-0193
1545-0119
1545-0119
1545-0119
1545-0928
1545-0928
1545-0710
1545-0996
1545-0710
1545-0710
1545-0710
1545-0123
1545-0123
1545-0390
1545-0747
1545-0203
1545-0390
1545-0119
1545-0203
15450710
1545-0710
1545-0710

1.412(c)(1)-2

1.412(c)(2)-1

1.412(c)(3)-2

1.414(c)-5

1.415-2
14156

1.4411

1.441-2

1.441-87

1.442

1545-0710
15450710
1545-0710
1545-0797
1545-0710
1545-0710
1545-0123
1545-0123
1545-0134
1545-0074
1545-0123
1545-0134
1545-0152
1545-0134
1545-0134
1545-0123
1545-1038
1545-0123
1545-0736
1545-0074
1545-0152
1545-0152
1545-0152
1545-1147
1545-0162
1545-0152
1545-0736
1545-0091
1545-0152
1545-0736
1545-0123
1545-0074
1545-0074
1545-0074
1545-0152
1545-0152
1545-0152
1545-0228
1545-0152
1545-0152
1545-1134
1545-0152
1545-1134
1545-0963
1545-0074
1545-0152
1545-0123
1545-0123
1545-0123
1545-0128
1545-0879
1545-0152
1545-1031
1545-0074
1545-0096
1545-0096
1585-0152
1545-0917
1545-0096
1545-0916
1545-0712
1545-0152
1545-0152
1545-0954
1545-0954
1545-0954
1545-0954
1545-0954
1545-0954
1545-0954
1545-0954
1545-0354
1545-1008
1545-0985
1545-0712
1545-1091
1545-0985
1546-1037
1545-0738

1.471-2

1.471-5

1.471-6

1.471-8

1.471-11

1.4724

1.472-2

1.472-8

1.472-5

1.472-8

1.481-4

1.481-5

1.482-2

1.485-1

1.501(a)-1

1.501(c)(3)-1

1.501(c)(8)-5

1.501(c)(17)-3

1.501(e)-1
1.503(c)-1

1.505(c)-1T.

1.507-1

1.507-2

1.508-1

1.508(a)-3

1.509(a)-5

1.509(c)-1

1.512(a)-1

1.512(a)-4
1.5211

1.527-2

1.527-5

1.527-8

1.527-9

1.528-8

1.533-2

1.534-2

1.542-3

1.545-2

1.545-3
1.547-2

1.547-3

1.551-4

1.552-3

15524

1552-5

it

1545-0123
1545-0123
1545-0123
1545-0123
1545-0123

1545-0127
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0045
1545-0123
1545-0123
1545-0074
1545-0099
1545-0099
1545-0089
1545-0704
1545-0044
1545-0123
1545-0123
1545-0123
1545-0123
1545-0043
1545-0123
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CFR part or section where idsntified
and described

Current
omB

CFR part or section where identified
and described

Current
oM8
control
number

CFR part or section where identified
and described

Current
om8
control
number

1.585-1

16112

18113

18124

186125
16133

16134

1813-6

1.813-7

1.613A-3

1.613A-5

1.613A-6

1.614-2

1.614-3

1614-5

1614-8

1614-8

16171

1617-3

16174

1.831-1

1.631-2

1.641(b)-2
1.842{c)-1

1.732-1

1,738-1

1.743-1

1.751-1

1.752-47

1.758-1

1.765-1

1.755-2T

1.761-2

1.801-1

1.801-3

1.801-5

1.801-8

1.804-4

1811-2

18118

1812-2

18158

18184

1.818-5

1.818-8

1.819-2

1.820

1545-0128
1545-0128
1545-0126
1545-0128
1545-0128
1545-0128
1545-0128
1545-0128
1545-0128
1545-0128

1.820-2

1.821-1

1.821-3

1.821-4

18225

1.822-6

1822-8

1.822-9

1.823-2

1.823-5

1.823-8

1.824-3

1.825-1

1.826-2

1.826-3

1.826-4

1.826-8

18324

1.832-5

1.852-11

1.853-3

1.853-4

1.854-2

1854-4

1.855-1

1.856-2
1.856-6

1.856-7

1.856-8

1.856-9

1.857-8

1.857-8

1.858-1

1.858-2

1.859-4

1.860-2

1.860-4

1.880D-1

1.8600-1T

1.860F-4

1.860F-4T

1.881-2

1.861-3

1.861-8

1.861-8

1.861-8T

1.861-12

1.863-3

1.863-4

1.863-7

1.864-4

1.871-1

1.871-8

1.871-7

1.871-10

18741

1545-0128
1545-1027
15451027
1545-1027
1545-1027
1545-1027
1545-1027
1545-1027
15451027
1545-1027
15451027
1545-1027
1545-1027
1545-1027
1545-1027
1545-1027
1545-1027
1545-1027
1545-1027
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-1010
1545-0123
1545-0123
1545-0123
1545-0145
1545-0123
1545-0144
1545-0074
1545-0074
1545-0123
1545-0144
1545-0145
1545-1094
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-1004
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0074
1545-0123
1545-0045
1545-0123
1545-0123
1545-0045
1545-0045
1545-1018
1545-0118
1545-1018
1545-0118
1545-1054
1545-1057
1545-0089
1545-0089
1545-0126
1545-0126
1545-0121

1545-1072
1545-1072
1545-0126
1545-0126
1545-0132
1545-0126
1545-0096
1545-0795
1545-0089
1545-0089
1545-0165
1545-0089

1.911-3

19114

1.911-5

1.911-8

1.911-7

18131
1.913-2

1.913-3

19134

1.913-5

1.913-8

1.913-7

1.913-8

1.913-9

1.913-10

1.913-11

1.913-12

1.913-13

1545-0126
1545-1070
1545-1070
1545-0126
1545-1070
1545-1070
15450126
1545-1053
1545-1053
1545-1053
1545-1053
1545-1053
1545-1053
1545-1053
1545-0123
1545-0902
1545-0123
1545-0123
1545-0902
1545-0902
1545-0746
1545-0746
1545-0122
1545-0122
1545-0121
1545-0122
1545-0121
1545-0122
1545-0121
1545-0121
1545-0121
1545-0121
1545-0122
1545-0121
1545-0121
1545-0121
1545-0121
1545-0121
1545-1127
1545-1127
1545-1127
1845-1127
1545-1127
1545-0122
1545-0122
1545-1056
1545-0122
1545-1056
1545-1056
1545-0067
1545-0070
1545-0067
15450070
1545-0067
1545-0070
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CFR part or section where identified
and described

Current
(o] ¥]:]
control
number

CFR part or section where identified
and described

Current
OoMB
control
number

CFR part or section where identified
and described

Current
omMs
control
number

1.921-2

1.921-2T

1.921-3T

1.922-1

1.922-1T

1.923-1T

1.924

1.924(a)-1T.

1.924(d)-1T

1.925(a)-1T

1.925(b)-1T

1.926(a)-1T.
1.927(a)-1T

1.927(b)-1T

1.927(d)~1

1.927(d)-2T

1.827(e)-1T
1.927(e)-2T

1.927(f)-1

1.927(H-1T

1.927()-3

1.831-1

1,934-1

1.936-1

1.936-1

1.836-4

1.938-5

1.936-8

1.936-7

1.836-10T

1.952-2

1.952-7T

1.953-2

1.953-2T7

1.953-4T

1.953-5T

1.953-6T7

1.954-1

1.954-1T

1.954-2T

1.955-2

1.855-3

1.855A-2

1.955A-3

1.956-1

1.956-2

1.8569-1

1.859-2

1.960-1

1.862-2

1.9682-3

1.062-4

1.864-1

1.964-3

1.970-2

1.985-2

1.985-2T

1.988-1T

1.888-2T

1.988-3T

1.988-4T

1.988-5T

1.992-1

1545-0190
1545-0884
1545-0935
1545-0039
1545-0884
1545-0884
1545-0935
1545-0884
1545-0884
1545-0835
1545-0904
1545-0935
1545-0904
1545-0935
1545-0935
1545-0935
1545-0935
1546-0935
1545-0884
1545-0835
1545-0935
1545-0935
1545-0884
1545-0884
1545-0884
1545-0074
1545-0123
1545-0782
1545-0074
1545-0087
1545-0803
1545-0215
1545-0217
1545-0215
1545-0704
1545-0215
1545-0215
1545-1138
1545-0126
1545-1142
1545-0126
1545-1142
1545-1142
1545-1142
1545-1142
1545-0123
1545-0755
1545-1068
1545-1068
1545-0123
1545-0123
1545-0755
1545-0755
1545-0704
1545-0704
1545-0704
1545-0704
1545-0122
1545-0704
1545-0704
1545-0704
1545-0126
1545-0704
15451072
1545-0126
1545-0126
1545-1051
1545-1051
1545-1053
1545-1131
1545-1053
1545-1053
1545-1131
1545-1053
1545-1053
1545-1131
1545-0190
1545-0038

1.992-2

1.992-3

1.992-4

1.993-3

1.993-4

1.994-1

1.995-5

1.995(f)-1

1.1012-1

1.1014-4

1.1015-1

1.1017-2

1.1031(d)-1T

1.1033(a)-2

1.1033(g)-1

1.1034-1

1.1039-1

1.1041-4T

1.1042-1T

1.1058-1

1.1060-1T

1.1071-1

1.1071-4

1.1081-4

1.1081-11

1.1082-1

1.1082-2
1.1082-3

1.1082-4

1.1082-5

1.1082-8

1.1083-1

1.1092(b)-1T

1.1092(b)-2T

1.1092(b)}-3T

1.1092(b)-4T

1.1082(b)-5T

1.1101-4

1.1102-2

1.1205-1

1.1205-2

1.1205-3

1.1205-4

1.1205-5

1.1211-1

1.1212-1

1.1221-4

1.1231-1

1.1231-2

1.1231-2

1.1232-3

1.1237-1

1.1238-1

1.1242-1

1.1243-1

1,1244(e)-1
1.1245-1

1.1245-2

1.1245-3

1.1245-4

1.1245-5

1.1245-6

1.12471

1.1247-2

112474

1.1247-5

1.1248-7

1545-0190
1545-0884
1545-0938
1545-0190
1545-0938
1545-0190
1545-0938
1545-0938
1545-0938
1545-0938
1545-0938
1545-0939
1545-0074
1545-1139
1545-0184
1545-0020
1545-0028
1545-0046
1545-1021
1545-0184
1545-0184
1545-0072
1545-0184
1545-0074
1545-0916
1545-0770
1545-1021
1545-0184
1545-0184
1545-0028
1545-0046
1545-0123
1545-0074
1545-0123
1545-0046
1545-0046
1545-0046
1545-0184
1545-0046
1545-0046
1545-0046
1545-0123
1545-0644
1545-0644
1545-0644
1545-0644
1545-0644
1545-0074
1545-0123
1545-0184
1545-0184
1545-0184
1545-0184
1545-0184
1545-0074
1545-0074
1545-0096
1545-0177
1545-0184
1545-0177
1545-0184
1545-0074
1545-0074
1545-0184
1545-0091
1545-0184
1545-0123
1545-0123
1545-0184
1545-0184
1545-0184
1545-0184
1545-0184
1545-0184
1545-0122
1545-0122
1545-0122
1545-0122
1545-0074

1.1250-1

1.1250-2

1.1250-3

1.1250-4

1.1250-5
1.1261-1

1.1251-2

1.1251-3

1.1251-4

1.1252-1

1.1252-2

1.1254-1

1.1254-2

1.1254-3

1.1254-4

1.1254-5

1.1256(h)-1T

1.1258(h)-2T

1.1256(h)-3T

1.1271-3

1.1274-1

1.1274-2

1.1274-3

1.1274-37

1.1274-4

1.1274-5

1.1274-6
1.1274A-1

1.1275-2

1.1275-3

1.1275-3T

1.1279-6
1.1287-1

1.1287-1T

1.1291-0T

1.1281-10T

1.1294-1T

1.1295-1T

1.1297-3T

1.1304-1

1.1304-3

1.1304-5

1.1311(a)-1
1.1361-1A

1.1362-3

1.1362-4

1.1362-5

1.1362-6

1.1362-7

1.1368-1
1.1368-2

1.1372-2

1.1372-3

1.1372-4

1.1373-1

1.1374-1

1.1374-1A

1.1375-1

1.1375-4

1.1375-8

1.1383-1

1.1385-1

1.1388-1

1.1402(a)-2

1.1402(a)-5

1.1402(a)-11

1.1402(a)-15.

1.1402(a)-16.
1.1402()-1

1.1402(c)-2

1.1402(e)

1.1402(e){1)-1

1545-0184
1545-0184
1545-0184
1545-0184
1545-0184
1545-0184
1545-0074
1545-0184
1545-0184
1545-0184
1545-0184
1545-0184
1545-0074
1545-0184
1545-0184
1545-0074
1545-0184
1545-0184
1545-0184
1545-0644
1545-0644
1545-0644
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-0887
1545-1018
1545-0887
1545-0123
1545-0786
1545-0786
1545-1028
1545-1028
1545-1002
1545-1028
1545-1028
1545-1028
1545-0074
1545-0074
1545-0074
1545-0074
1545-0731
1545-0146
1545-0146
1545-0146
1545-0146
1545-0146
1545-1139
1545-1139
1545-0146
1545-0146
1545-0146
1545-0130
1545-0130
1545-0130
1545-0130
1545-0130
1545-0130
1545-0074
1545-0074
1545-0098
1545-0118
1545-0123
1545-0074
1545-0074
1545-0074
1545-0074
1545-0074
1545-0171

1545-0074
1545-0168
1545-0074
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control

CFR part or saction where identified
and described

Current
OMB

CFR part or section where identified
and described

1.1402(e)2)-1

1.1402{e)-1A

1.1402(e)-2A

1.1402(e)-3A

1.1402(e)-4A

1.1402(e)-5A
1.1402(e)-5T

1.1402{f-1

1.1402(h)-1

1.1441-2

1.1432-4

1.1441-3

1.1441-4

1.1441-5

1.1441-8

1.1441-7

1.1441-8T7

1.1442-4

114431

1.1445-1

1.1445-2

114614

1.1482-1

1 1485-1

1.1392-1

1.1494-1

1.1502-5

1.1502-9

1.1502-13

1.1502-13T7

1.1502-14

1.1502-147

1.1502-16

1.1502-18

1.1502-19

1.1502-20T

1.1502-32’

1.1502-32T1

1545-0257
1545-0121
1545-0123
1545-0885
1545-1161
1545-0123
1545-1161
1545-0123
1545-0123
1545-0123
1545-1160
1545-1046
1545-0123
1545-1021

1.1502-76

1.1502-77

1.1502-777

1.1502-78
1.1503-2T7

1.1562-1

1.1561-3

1.1561-3A

1.1563-1

1.1563-3

1.4441-3

1.6001-1

1545-0123
1545-0126
1545-0130
1545-0128
1545-0175
1545-0687
1545-0890
1545-1023
1545-1027
1545-0047
1545-0067
1545-0092
1545-0196
1545-0687
1545-0067
1545-0067
1545-0067
1545-0970
1545-0891
1545-0936
1545-1023
1545-1033
1545-1079
1545-0067
1545-0089
1545-0129
1545-0074
1545-0091
1545-0074

1.6013-7

1.8015(a)-1

1.8015(b)-1

1.6015(d)-1

1.6015(s)-1

1.6015(f)-1
1.6015(g)-1

1.6015(h)-1

1.60150)-1

1.6017-1

1.6031{b)-1T

1.8031{c)-1T

1.8031-1

1.6032-1
1.6033-2

1545-0687
1545-1150

1545-0108
1545-0112
1545-0115
1545-0120
1545-0295
1545-0350
1545-0367
1545-0387
1545-0441
1545-0957
1545-0008
1545-0119
1545-0350
1545-0441
1545-1148
1545-0115
1545-0295
1545-0367
1545-0387
1545-0957
1545-0295
1545-0367
1545-0387
1545-0957
1545-0008
1545-0115
1545-0112
1545-0295
1545-0350
1545-0367
1545-0387
1545-0441
1545-0957
1545-0115
1545-0110
1545-0110
1545-0205
1545-0367
1545-0387
1545-0957
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CFR part or section where identified
and described

CFR part or section where identified
and described

1545-0295
1545-0367
1545-0387
1545-0957
1545-0110
1545-0041
1545-0041
1545-0110
1545-0295
1545-0387
1545-0047
1545-0118
1545-0118
1545-0118
1545-0118
1545-0118
1545-0115
1545-0715
1545-0115
1545-0115
1545-0715
1545-0997
1545-1085
1545-1085
1545-0704
1545-0794
1545-1142
1545-0704
1545-0704
1545-0119
1545-0295
1545-0387
1545-0112
1545-0117
1545-0295
1545-0367
1545-0387
1545-0597
1545-0057
1545-0117
1545-0117
1545-0096
1545-0112
1545-0117
1545-1018
1545-1050
1545-0096
1545-0112
1545-0117
1545-1018
1545-0112
1545-0117
1545-0118
1545-1050
1545-0115
1545-0120
1545-0120
1545-0232
1545-0120
1545-0901
1545-0901
1545-0901
1545-0892
1545-0892
1545-0877
1545-0941
1545-0941
1545-0908
1545-0908
1545-0123
1545-0597
1545-0008
1545-0008
1545-0052
1545-0074
1545-0123
1545-0123
1545-0123
1545-0123

1.6071-1

1.6072-1

1.6072-2

1.6073-1
1.6073-2

1.6073-3

1.6073-4

1.6074-1

1.6074-2

1.6081-1

1.6081-4T

1.6083-3T

1.6091-3

1.6107-1

1.6108-1

1.6109-2

1.6151-1

1.6152-1

1.6153-1

1615354

1.6154-2

1.6154-3

1.6154-5

1.6161-1

1.6162-1

1.6164-1

1.6164-2

1.6164-3

1.6164-5

1.6164-6

1.6164-7

1.6164-8

1.6164-9
1.6262-1

1.8302-1

1.6302-2

1.6302-3

1.6411-1

1.6411-2

1.6411-3

1.6411-4

1.6414-1

1.6425-1

1.6425-2

1.8425-3

1.6654-1

1.6654-2

1.6654-3

1.6654-4

1.6655-1

1.6655-2

1.6655-3

1.6655-7

1.6655-8T

1.6661

1.6661-3

1545-0123
1545-0810
1545-0074
1545-0123
1545-0807
1545-0087
1545-0087
1545-0087
1545-0087
1545-0123
1545-0123
1545-0066
1545-0148
1545-0233
1545-1057
1545-1081
1545-0233
1545-0188
1545-0148
1545-1054
1545-1057
1545-0148
1545-1036
1545-1057
1545-1054
1545-0148
1545-0148
1545-0089
1545-0074
1545-0074
1545-0074
1545-0074
1545-0135
1545-0233
1545-0087
1545-0087
1545-0257
1545-0135
1545-0976
1545-0087
1545-0087
1545-0135
1545-0135
1545-0135
1545-0135
1545-0135
1545-0135
1545-0135
1545-0135
1545-0087
1545-0257
1545-0098
1545-0257
1545-0971
1545-0098
1545-0135
1545-0582
1545-0098
1545-0582
1545-0098
1545-0582
1545-0582
1545-0096
1545-0170
1545-0170
1545-0170
1545-0087
1545-0140
1545-0087
1545-0087
1545-0087
1545-0142
1645-0142
1545-0142
1545-0123
1545-0123
1545-0889
1545-0988
1545-1031

1.6661-4

1.6694-1

1.6694-2

1.6695-1

1.6696-1

1.6651-1

1.6851-2

1.7476-1

1.7476-2

1.7519-2T

1.7872-5

1.7872-6

1.7872-11

1.9100-1

1.9101-1

2.1-4

21-5

2.1-6

2.1-10

21-11

21-12

21-13

2.1-20

21-22

2.1-26

3.2

5.44B-1

5511

5.852-1

56411-1

5¢.0

5¢.44F-1

5¢.128-1

5¢.168(f)(8)-1
5¢.168(f)(8)-2

5¢.168(f)(8)-6

5c.168()(8)-8

5¢.305-1

5c.442-1

51.103-1
5{.103-3

5{.338-1

5{.338-2

5{.338-3

51.6045-1

5h.4

5h.5

5h.6.

6.3

6a.103A-2

6a.103A-3

7.0

7.367(a)-1

7.367(b)-1
7.367(b)-3

7.367(b)-7

7.367(b)-9

7.367(b)-10

7.465-1

7.485-2

7.465-3
7.465-4

7.465-5

7.936-1

1545-0074
1545-0074
1545-0074
1545-0074
1545-0240
1545-0086
1545-0138
1545-0086
1545-0138
1545-0197
1545-0197
1545-1036
1545-0913
1545-0913
1545-0913
1545-0074
1545-0008
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0219
1545-0219

1545-0172
1545-0619
1545-0619
1545-0123
1545-0123
1545-0123
1545-0123
1545-0123
1545-0110
1545-0152
1545-0720
1545-0720
1545-0702
1545-0702
1545-0702
1545-0715
1545-0872
1545-0982
1545-0999
1545-1016
1545-1112
1545-0123
1545-0123
1545-0720
1545-0720
1545-0026
1545-0074
1545-0172
1545-1027
1545-0126
1545-0026
1545-0026
1545-0026
1545-0026
1545-0026
1545-0712
1545-0712
1545-0712
1545-0712
1545-0712
1545-0217
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CFR part or section where identified
and described

Current
OMB
control
number

CFR part or section where identified
and described

Current
oMB
control
number

CFR part or section where identified
and described

Current
OoMB
control
number

7.989-1

7.6039A-1

7.8041-1

7a1

7a2

7a.3

10.2

11.401

11.402

11.410-1

11.412(c)-7

11.412(c)-11
12.7

128

129

13.16-1

14a.422A-1

15A.453-1

16.3-1

16A.126-2
16A.1265-1

16A.1265-2

1817

18.1271-1

18.1361-1

18.1362-1

18.1362-2

18.1362-3

18.1362-4

18.1362-5

18.1371-1

18.1377-1

18.1378-1

18.1379-1

18.1379-2

20.2011-1

20.2014-5

20.2014-8

20.2016-1

20.2031-2

20.2031-3

20.2031-4

20.2031-8

20.2031-7

20.2031-10

20.2032-1

20.2032A-3

20.2032A-4

20.2032A-8

20.2035-1

1545-0216
1545-0015
1545-0115
1545-0046
1545-0048
1545-0048
1545-0152
1545-0197
1545-0193
1545-0710
1545-0710
1545-0710
1545-0190
1545-0191
1545-01985
1545-0123
1545-0123
1545-0228
1545-0159
1545-0074
1545-0184
1545-0184
1545-0074
1545-0130
1545-0130
1545-0130
1545-0148
1545-0130
1545-0146
1545-0130
1545-0130
1545-0130
1545-0130
1545-0130
1545-0130
1545-0130
1545-0130
1545-0015
1545-0015
1545-0260
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0020
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0092
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0015
1545-0531
1545-0015
1545-0015
1545-0015
1545-0022
1545-0015
1545-0015
1545-0015
1545-0015

20.6081-1

20.6091-1

20.6161-1

20.6161-2

20.6163-1

20.6166-1

20.6166A-1

20.6166A-3

20.6324A-1

22.0

25.2511-2

25.2512-2

25.2512-3

25.2512-5

26.2512-9

25.2513-1

25.2513-2

25.2513-3

25.2518-2

25.2522(a)-1

25.2522(¢c)-3

25.2523(a)-1

25.6001-1

25.6011-1

25.6019-1

25.6019-2

25.6019-3

25.6019-4

25.6061-1

25.6065-1

25.8075-1

25.6081-1

25.6091-1

25.6091-2

25.6151-1

25,6161-1

26.2601-1

26.2662-1

27,11

27.642-1

31.3102-3

31.3121(a)(2)-2
31.3121(b)(3)-1......
31.3121(b)(19)-1....
31.3121(d)-1

31.3121()-1

31.3121(k)-4

31.3121(r)-1
31.3121(s)-1

31.3231(e)-2

31.3302(a)-2

31.3302(a)-3

31.3302(b)-2

31.8302(e)-1
31.3306(c){18)-1
31.3401(a)-1

31.3401(a)(8)-1

31.3401{a)(7)-1
31.3401(a)(B)(A)-1 ....

31.3401(a)(8)(A)-2 ....
31.3401(a)(8)(C)-1 .
31.3401(a)(15)-1
31.3401(c)-1

31.3402(b)-1
31.3402(c)-1

1545-0015
1545-0181
1545-0015
1545-0015
1545-0181
1545-0015
1545-0181
1545-0015
1545-0181
1545-0015
1545-0015
1545-0754
1545-0015
1545-0020
1545-0020
1545-0020
1545-0020
1545-0020
1545-0020
1545-0020
1545-0021
1545-0020
1545-0959
1545-0196
1545-0020
1545-0196
1545-0020
1545-0196
1545-0020
1545-0022
1545-0020
1545-0020
1545-0020

1545-0137
1545-0029
1545-0029
1545-0008
1545-0028
1545-0028
1545-0028
1545-0028
1545-0029
1545-0029
1545-0029
1545-0096
1545-0795
1545-0029
1545-0029
1545-0666
1545-0029
1545-0029
1545-0182
1545-0004
1545-0010
1545-0010

31.3402()(2)-1

31.3402(f)(3)-1

31.3402(f)(4)-1

31.3402(f)(4)-2

31.3402(f)(5)-1
31.3402(h)-1

31.3402(h)(1)-1
31.3402(h)(3)-1.
31.3402(h)(3)-1.
31.3402(h)(4)-1......
31.3402()~(1)

31.3402(/)-(2)

31.3402(k)-1

31.3402(1)(1)

31.3402(m)-(1)
31.3402(n)~(1)

31.3402(0)-2

31.3402(c)-3

31.3402(p)-1

31.3402(q)-1

31.3404-1

31.3406(b)2-3

31.3406(c)-1

31.3406(d)-1

31.3406(d)-4

31.3406(g)-3
31.3408(h)-2

31.3406(h)-3

31.3501(a)-1T

31.3503-1

31.3504-1

31.3508-1

31.6001-1

31.6001-2

31.6001-3

31.6001-4
31.6001-5

31.6001-6

31.8011(a)-1

31.6011(a)-2

31.6011(a)-3.

31.6011(a)-3A

31.6011(a)-4.

31.6011(a)-5

31.6011(a)-6

31.6011{a)-7
31.6011(a)-8

31.6011(a)-8

31.6011(a)-10

31.6011(b)-1

31.6011(b)-2

31.6015-3

31.6051

31.6051-1

31.6051-2

31.6051-3

31.6051-4

1545-0010
1545-0410
1545-0010
1545-0010
1545-0010
1545-0010
1545-0010
1545-0029
1545-0010
1545-0029
1545-0010
1545-0010
1545-0010
1545-0065
1545-0010
1545-0010
1545-0010
1545-0415
1545-00C8
1545-0010
1545-0415
1545-0717
1545-0415
1545-0717
1545-0238
1545-0229
1545-0029
1545-0112
1545-0112
1545-0112
1545-0112
1545-0112
1545-0112
1545-0112
1545-0771
1545-0024
1545-0029
1545-0115
1545-0798
1545-0034
1545-0798
1545-0723
1545-0028
1545-0798
1545-0029
1459-0798
1545-0029
1545-0034
1545-0035
1545-0059
1545-0074
1545-0718
1545-0258
1545-0001
1545-0002
1545-0028
1545-0955
1545-0034
1545-0035
1545-0718
1545-0718
1545-0028
1545-0028
1545-0074
1545-0028
1545-0028
1545-0112
1545-0003
1545-0029

1545-0112
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31.6053-2.

31.6053-3:

31.6053-4

31.6065(a)-1

31.6071(a)-1

31.6071(a)-1A
31.6071a)-1T

31.6081(a)-1

31.6001-1

31.6167-1

31.6205~1

31.630%(c)-1AT
31.6301(c)-2AT
31.8302(c)-1

31.6302(c)-2

31.6302(¢c)-2A

§1.6302(¢c)-2AT
31.6302(¢c)-3

31.8302(c)-5
31.8402(a}-2

31.6413(a)}-1

31.6413(a)-2

31.6413(a)-3

31.6413(c)-1

31.6414-1

321

322

35.3405

36.6053-1

35a.3406-1

35a.3406-2

35a:9999-3

352.9099-5

36.3121()(1)-1
38.3121()(1)-2

38.3121(1)(3)-1

36:3121(1N3)(b)

36.3121()(1)~4

36.3121(1)(7)-1
38.3121(1)(10)}-1
38.3121(1)(10)-3

36.3121(1)(10)-4.
36.3121(2)(3)

38.6302-1

41.4481-1

41.4481-1T

41.4481-2.

41.4482(b)-1T

41.4483-2T

41.4483-3.

41.4483-3T

41.8001-1

41.6001-2

41.8001-3.

41.6001-GT.

41.8011(a)-1

41.6071(a)-1

41.6081(a)-1

41.6091-1.

41.6109-1

41.6151(a)-1
4161561

1545-0029
1545-0062
1545-0064
1545-0085
1545-0008
1545-0065
1545-0714
1545-0065
1545-0029
1545-0001
1545-0028
1545-0029
15456-0855
1545-0955
16545-0008
1546-0028
1545-0028
1545-0029-
1545-0855
1545-0029
1545-0257
1645-0257
1545-0001

15450035
1545-0112
1645-0257
1545-0001

15450257
165460855
16450257

1545-0257

1545-0257
1545-0256
1546-0029-
1545-0029.
1545-0256:
1545-0112
1545-0029.
1546-0171

1545-0029
1545-0029
1545-0415
1545-0029
1545-0415
1545-0118
1545-0714
1545-0969
1545-0112
1545-0112
1545-0029
1545-0137
1545-0137
1545-0123

1545-0123
1545-0137
1546-0123
1545-0029
1545-0029
1545-0257
1545-0123
1545-0257
1545-0143
1546-0143
1545-0143
1545-0143
1545-0143
1546-014%
1545-0143
1545-0143:
1545-0143
1545-0143
15450143
1545-0143
1545-0143
1545-0143
1545-0143
1545-0143
1545-0143
1545-0143

| 44.4805-2

| 44.8151-1

| 44.6419-2

41.6161(a)(1)-1
44,4401-1

44.4403-1

44.4412-1

44.4901-1

44.4905-1

44.6001-1

44.6011(a)-1

44.6071-1

44.6091-1

44.6419-1

44.6419-1

45.4906-1

45.6001-1

46.4374-1

46.4701-1

46.8001-4

46.6011(a)-1

46.8011(a)-2

46.6061-1

46.6065-1

46.:6071(a)-1

46.6109-1

46.6151-1

48.6302'

47.4341-1

47.4345-1

47.6001-1

47.8001-2

48.0-1.

48.0-3.

48.401-5T

48.4041-2T

48.4041-4

48.4041-6

48.4041-8

48.4041-7

48.4041~-8

48.4041-10

48.4041-11

48.4041-12

48.4041-13

48.4041-18

43.4041-19

48.4041-20

48.4041-21

48.4042-2

48.4042-12

48.4051-1T

48.4061(a)-1

48:4061(a)-2

48,4061(b)-3
48,4064-1

48:4071-1

48.4073-1

48.4073-3.

48:4081-1

48.4081-2

48:4081-18.

48.4082-1

48.4082-1

48.4083-2

48.4084-1

48.4001-0

48.4001-1

48.4001-1T

48.4091~2

48.4091-3

48.4001-4

48.4091-6

1545-1074
1545-0725
15450725,
1545-0725
1545-0725

| 48.4216(a)-3

| 48.4221-2

1546-0725
1545-0725
1545-0023
1545-0725
1545-0014
1545-0725
1545-0023
1545-0725
1545-0723
1545-0723
1545-0723
1545-0723
1545-1076
1545-0723
1545-0023
1545-0723
1545-0723

48.4092-1
48.4093-1
48.4101-1.

48.4101-2T
48.4102-1:

48.4161(a)-1
48.4161(a)-2
48.4161(a)-3
48.4161(b)-1
48.4181-1
48.4181-2
48.4182-1

48.4182-2
48.4221-5.
48.4221-7
48.4221-9.
48.4216(a)-2.

48.4216(¢c)-1
48.4221~1

48.4221-3
48.4221-4
48.4221-6
48.4221-7
48.4221-8
48.4221-9
48.4222(a)-1

48:4222(b)-1
48:4223-1
48.4253-3
48.4984-1
48.6011

1545-1078
1545-0723
1545-0028
1545-0723
1545-0257
1545-0723
1545-0723
15450723
1545-0723
1545-0023
1545-0723
1546-0257
1545-0143
1545-0028
1545-0257

48.6011(a)-1
48.6011(a)-2

48.6071(a)-1

48,6081(a)-1
48.6091-1
48:6101-1
48.6109-1

48.81561-1
48.6161-1T
48.6302(c)-1

48,8412-1
48.6416(a)-1

48:6416(a)-2
48.6416(a)-3
48.6416(b)-1
48.6416(b)-2
48.6416(b)(2)-3
48.8418(b)-3
48.6416(b)~4
48.6418(b)-5.

48.6416(b)(1)-2
48.6416(b)(1)-3
48.6416(b)(1)4..
48.6416(b)(2)-1..
48.6416(b)(2)-2...
48.6416(b)(2)-3

48.8416(b){(R)-4

48.8416(b)(8)-1..
48,6416(b)(B)-2..
48.6416(b)(8)-3..
48.6416(b)(4)-1..
48.6416(b)(5)-1...
48.6416(c)-1
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48.6416(e)-1
48.6416(f)-1

48.6418(g)-1

48.6416(h)-1

48.6420(c)-2

48.6420(f)-1

48.8420-0

48.6420-1
48.6420-2

48.6420-3

48.6420-4

48.6420-5
48.6420-6

48.6420-7

48.6421(c)-1

48.6421-0

48.6421-1

48.6421-2

48.6421-3

48.6421-4

48.6421-5

48.6421-6

48.6421-7

48.6424-0

48.6424-1

48.6424-2

48.6424-3

48.6424-4

48.6424-5

48.86424-8

48.6424-7

48.6427-0

48.6427-1

48.8427-1T

48.8427-2

48.6427-2T7

48.8427-3

48.6427-4

48.6427-5

48.6427-7

48.6675-1

48.9001-0

48.9091-1

48.8091-2

48.9091-3

48.8091-4

48.2091-5

48.4064-1

48.4101-1

48.4221-3

48.4221-4

48.4221-5

48.4222(a)-1

48.4222(b)-1

49.4243-11

49.4251-1

49.4251-2

49.4253-3

49.4253-4

49.4261
49,4264(b)-1

49.6011(a)-1

49.6011(a)-2

49.6109-1

49.6151-1

49.6302(c)-1

51.4988-2

51.4993-1

51.4993-2

51.4993-3

51.4993-4

51.4994-1

51.4995-1
51.4895-2

51.4995-3

51.4995-4

51.4985-5

51.4996-1
51.4908-5

51.4097-1

51.4997-2

51.6232

51.6402-1

52.4682-1T(b)(2)(iii)
52.4682-2T(b)

52.4682-2T(d)

52.4682-3T(c)(2)

52.4682-3T(g)

52.4682-4T(f)
52.8011

52.6011(a)-1

52.8011(a)-2

52.8302(c)-1

53.4940-1

63.4942(a)-1

§3.4942(a)~2
53.4942(a)-3

53.4942(b)-3

53.4945-1

53.4945-4

53.4945-5

53.4945-8

53.4947-1

53.4947-2

53.4948-1

53.4861-2

53.4863-1

53.4972-1

53.6001-1

53.6011-1

53.6065-1

53.6071-1

53.6081-1

53.6161-1

54.4972-1

54.4975-7

54.4977-1T

54.4979-1

54.4981A-1T

54.6011-1

54.6011-1T.

54.6071-1T

56.6001-1
55.6011-1

55.6061-1

55.6071-1

56.4911

56.4911-6

56.4911-7
56.4911-8

56.4911-10

57.6011(a)-2

57.6302(c)-1

103.25

138.1-2

138.1-6

138.4064-1

1421

145.1-1

145.1-2

145.1-3

145.1-8

145.1-7

145.4-1

145.5-4

145.4051-1

145.4052-1

145.4061-1

148.1-3

148.1-4

150.4989-1

150.4993-1

150.4995-2

150.4995-3

150.4995-4

150.4995-5
150.4996-1

150.4997-1

150.4997-2

150.6050C~-1

150.6076-1

150.6232(c)-1

150.6232(c)~2.
150.6232(c)-3

150.6232(c)-4.

150.6232(c)-5

150.6402-1

154.1-1

154.2-1

154.3-1

301.6011-2

301.6017-1

301.6034-1

301.6035-1

301.8036-1

301.8047-1

301.6057-1

301.6057-2

301.6058-1

301.6059-1

301.6103(c)~1
301.6104~1

301.6104-2

801.6104-3

1545-0575
1545-0123
1545-0999
1545-0123
1545-1016

1545-0224

1545-0224
1545-0224
1545-0226
1545-0014
1545-0678
1545-0257
1545-0685
1545-0023
1545-0225
1545-0350
1545-0387
1545-0441
1545-0957
1545-0090
1545-0092
1545-0123
1545-0013
1545-0773
1545-0367
1545-0957
1545-0710
1545-0710
1545-0710
1545-0710
1545-0280
1545-0817
1545-0817
1545-0817
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301.8104(b)-1

301.8104(d}-1
301.6109~-1

301.6110-3
301.6110-5
301.6111-1T

301.8112-1T
301.6914-1T,
SOV.B222(A)-2T ceereeeeeeeessossssaresssssssoserorssssss.
301.6222(b)-1T
301.8222(D)-2T ....crosevernemssasssssasassasssssssessen
301.6222(b)-3T
301.6227(b)-1T.
301.8231

301.6231-1T
301.6241-1T.
301.6316-4.
301.8316-5
301.8318-8
301.6316-7
301.6324A-1
301.6361-1.

301.8361-2
301.6361-3.
301.6402-2.

1545-0074
1545-0074
1545-0430
1545-0728
1545-0024
1545-0582
1545-0024
1545-0582
1545-0024
1545-0024

1545-0582
1545-0092
1545-0794
1545-0794
1545-0082
1545-1056
1545-0865.
1545-0881

1545-0865
1545-1128
15450809
1545-0013
1545-0074.
1545-0123
1545-0123.
1545-1028
1545-0082
1545-0074

301.6501(0)-2
301.6511
301.8511(d)-1

301.6511(d)-2

301.6511({d)-3

301.6652-2
301.6656-1
301.66568-2
3071.8685-1
301.6688-1T
301.6707-1T.

301.6708-1T
301.6712-1
301.6723-1T
301.6803-1
301.6905-1
301.7001~1
301.701 1-1
301.7101-¢
301.7207-1
301.7216-2

| 301.7517-1
| SO1.7605-1
| 301.7623-1

301.7218-2T, 1545-1209
301.7425-3
301.7501-7
301.7507-8.
301.7507-8

301.7513-1

301.7654-1
301.7701-18
301.7701(b)-8
301.7805-1
301.9001~1
302.1-7
304.6402-1
305.7701~%
305.7871-1
404,6048-1
420.0-1
Part 502
Part 503
Part 509
Part 513
Part 514
Part 516
Part 517
Part 520
Part 521
601.104

601.105
601.201
601.204
601.402
601.403
601.601
601.602

601.702

Dated: January 15, 1091.
Fred T. Geldberg, Jr.,
Commissioner of Internal Revenue.
Approved: :
Kenneth W. Gideen,
Assistant Secretary of the Treasury.
[FR Doc. 814849 Filed 3-1-91; 8:45 am}
BILLING CODE 4030-01-M

Bureau of Alcohol, Tobacco, and
Firearms

27CFR Part5

[T.D. ATF-311; Re: T.D. ATF-306, Notice
Nos. 403, 410, 583; S1F009P}

RIN: 1512-AA10

Vodka; Deferral of Compliance Date

AGENCY: Bureau of Aleohol, Tebacco,
and Firearms (ATF), Treasury.
AcTion: Final rule, Treasury decision.

SUMMARY: This final rule defers the
compliance date with respect to the
citric acid limitation set forth in section
5.23(a)(3)fii) in T.D. ATF-306 to allow for
the evaluation of recently received

additional information and data
concerning maximum. levels for the use
of citrie acid in vodka.

DATES: This document is effective
March 4, 1991, The compliance date for
section 5.23(a)(3)(ii) with respect to the
citric acid limitation is December 4,
1901,

FOR FURTHER INFORMATION CONTACT:
David W. Brokaw, Wine and Beer
Branch, (202) 566-7626.

SUPPLEMENTARY INFORMATION:
Background

T.D. ATF-308, (55 FR 49994, dated
December 4, 1990), amended 27 CFR
5.23(a)(3) to authorize the use of up to 2
grams per liter (2,000 parts per million)
sugar, and a trace amount (defined as
150 milligrams per liter or 150 parts per
million) of citric acid in the production
of vodka. T.D. ATF-306 was effective
January 3, 1991, with a formula and label
cancellation date of March 4, 1991, for
productsnot made within the limitations
of the tfreasury decision.

Petition

Heublein, Inc., has petitioned ATF for
recongideration of T.D. ATF-306, based
on & representation that new scientific
information and data not previously
available has come to their attention
concerning maximum levels for the use
of citric acid in vodka. Heublein’s
petition merits further consideration and
evaluation.

Heublein stated that recent testing
data indicates that there is no reliable
difference in sensory perception
between vodkas that contain 150 ppm
citric acid and vodkas that contain 480'
ppm citric acid: Because this evidence is
new and has only recently become
available, ATF has not had the
opportunity to examine it. During the
nine month period, a notice of proposed
rulemaking will be issued soliciting
additional comments on the appropriate
levels of citric acid addition to vodka.

Notice and Public Procedure

Because this final rule merely
postpones the compliance date with
respect to the-citric acid requirement in
T.D. ATF-308 in order to examine
recently acquired information submitted
by the industry to ATF, and in view of
the immediate need for guidance to the
industry with respect to compliance
with this provision in T.D. ATF-308, it is
found to be impractical and contrary to
the public interest to issue this rule with
notice and public procedure thereon.
under 5 U.S.C. 553(b] or subject to the
effective date limitation of & U.S.C.
553(d)
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Regulstory Flexibility Act

The provisions-of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U:S.C.
604) arenot applicable to'this final rule
because the agency wasnot required to
publish a general notice of proposed
nilemaking under 5 U.SIC. §58 or any
other law,

Executive Order 12291

In compliance with Executive Order
12291, ATF has determined that this
final rule is not a “major rulé” since:it
deesmot result.in:

(a) An-annual effect on the economy
of $160 million or.more;

(b) Major increases in costs or:prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions;

(c) Significant:adverse effects on
competition, employment, investment,
productivity, innovation, or-on the
ability of United States-based
enterprises to compete with foreign
based enterprises in domestic:or.export
markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. chapter 35, and its implementing
regulations, 5 CFR part 1320, do not
apply to thig final rule because no
requirement to-collect information is
imposed.

Disclosure

Copies of the petition, the notices, the
Treasury decision, and ali comments are
available for public inspection during
normal business hours at: ATF Reading
Room, Room 6300, 650 Massachusetts
Avenue NW, Washington, DC.

Drafting Information

Theprincipal author of this document
{a David W. Brokaw, Wine and Beer
Branch, Bureau of Aleohol, Tobaceo,
and Firearms.

Therefore, pursuant to the authority
set forth in27 U.S.C, 205(e), ATF is
postponing the:.compliance date with
respect to thewitric acid limitation set
forth in 27'CFR 5:23{a)(3)(ii) in T.D.
ATF-308. The compliance date is
December 4, 1991,

Signed: February 21, 1991.
Stephen E. Higgins,
Director.

Approved: February 27, 1991.
John P, Simpson,
Acting Assistant Secretary (Enforcement).
[FR Doc. 81-5162 Filed 2-28-97: 1:46 pm]
GILLING CODE ¢810-31-M

DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFRPart 0

[Order No. 1478-91]

Authority To Compromise and Close
Civil Claime and Responsibility for
Judgments, Fines, Penalties, and
Forfeitures

AGENCVY: Department of Justice.

ACTION: Final rule.

SUMMARY: This order amends subpart Y,
part 0, title 28 of the Code of Federal
Regulations to increase the settlement
and compromise authority delegated to
the Assistant Attorneys General of the
litigating divisions, and to incorporate
existing Department of Justice guidelines
requiring approval of certain.settlements
by the Deputy Assistant Attorney
General.

EFFECTIVE DATE: March 1, 1991.

FOR FURTHER INFORMATION CONTACT:
William A. Aileo, Special Counsel to the
Assgistant Attorney General, Civil
Division, Department of Justice, Rm.
3140, 10th and Pennsylvania Avenue
NW., Washington, DC 20530 (202-514-
3886).

SUPPLEMENTARY INFORMATION: These
amendments represent the first increase
in the settlement and compromise
authority delegated to the Assistant
Attorneys General since 1981. During
the intervening period, both the number
of.cases in litigation and 'the dollar value
of these cases has increased
substantially. This increase warrants:a
corresponding increase in settlement
and compromise authority to further the
efficient operation of the Department.of
Justice.

These amendments also incorporate
existing Department of Justice guidelines
requiring approval by the Deputy
Attorney General of settlements
prospectively limiting the discretion of
an agency or department. These
guidelines are designed to ensure that
settlements and compromises of claims
in litigation do motusurp the praper
roles of the executive and judicial
branches.

These amendments are exempt from
the requirements of Executive Order
12291 as a regulation related to agency
organization and management.
Furthermore, this regulation will mot
have a significant economic impact.ena
substantial number of small entities
because its effect is internal to the
Department of Justice.

List of Subjectsin’28 CFR Part 0

Authority delegations fGevernment
agencies), Government employees,
Organization -and functions
(Government agencies), Whistleblowing.

By virtue of the authority vested’in
me, as Attorney Generél, by 28 U.SIC.
‘508 and 510, 5'U.S.C. 301, and'8V.5.C.
1103, part 0, subpart Y-of title 28, Code
of Federal Regulations is amended as
follows:

PART 0—{AMERDED]

Subpart Y--Authority to Compromise
and Close Civil Cisims and
Responsibility Tor Judgments, Fines,
Penailties, and Forfeitures

1. The authority citation for part 0
continues to read as follows:

Authority: 5 US.C. 3m, 2303;'8 U.8(C. 1103,
1427(g); 15 U.S.C, 844{k); 18U.SIC. 2254, 3621,
3622, 3624, 4001, 4041, 4042, 4044, 2082,4201 et
seq., 4241 et seq., 8003(h); 21 U.S/C. 871,
881(d), 804; 22 U.S.C. 263a, 1621-16450, 1622
note; 28'U.SIC. 509, 510, 515, 524, 542, 548, 552,
552a, 569; 31 U.8,C. 1108; 50 U.S.C.. App. 2001-
2017p; Pub. L. 81-513, sec. 501; E.O. 11919;
E.O. 11267; E.O. 11300.

2. Section 0.160 is revised to'read as
follows:

§0.160 Offers which may be accepted by
Assistant Attorneys General.

(a)'Subject to the limitdtions set forth
in paragraph (c) of this section the
Assigtant Attorneys General of the
litigating divisions are authorized, with
respect to.matters assigned to their
division, to:

(1) Accept offers in‘compromise of
claims.on behalf of the United States in
all cases in which the difference
between the gross amount of the original
claim and the proposed settlement does
not exceed $2,000,000 or 15 percent of
the original claim, whichever is greater.

(2) Accept offers in compromise-of, or
settle administratively, claims against
the United States in all cases where the
principal amount:of the proposed
settlement does not exceed $2,600,000;
and

(3) Accept offers to compromise-all
nonmonetary cases.

(b) Subject to the limitations set forth
in paragraph {c) of ‘this ‘section, the
Assistant Attorney General, Tax
Division, is authorized to accept offers
in compromise of, or settle
administratively, claims against the
United States, regardless of the amounit
of the proposed settlement, in any case
where 'the joint'Committee on Taxation
has indicated it has no adverse criticism
of the settlement.
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(c) Any settlement, regardless of the
amount of circumstances, must be
referred to the Deputy Attorney General:

(1) When, for any reason, the
compromise of a particular claim, as a
practical matter, will control or
adversely influence the disposition of
other claims totalling more than the
monetary limits designated in paragraph
(a) of this section.

(2) When the Assistant Attorney
General is of the opinion that because of
a question of law or policy presented, or
because of opposition to the proposed
settlement by the agency or agencies
involved, or for any other reason, the
offer should receive the personal
attention of the Deputy Attorney
General.

(3) When a settlement converts into a
mandatory duty the otherwise
discretionary authority of an agency or
department to revise, amend, or
promulgate regulations.

(4) When a settlement commits a
department or agency to expend funds
that Congress has not appropriated and
that have not been budgeted for the
action in question, or commits a
department or agency to seek a
particular appropriation or budget
authorization.

(5) When a settlement limits the
discretion of a Secretary or agency
administrator to make policy or
managerial decisions committed to the
Secretary or agency administrator by
Congress or by the Constitution.

3. Section 0.164 is revised to read as
follows:

§0.164 Civil claims which may be closed
by Assistant Attorneys General.

Each Assistant Attorney General is
authorized, with respect to matters
assigned to his division or office, to
close (other than by compromise or by
entry of judgment) civil claims asserted
by the Government in all cases in which
the gross amount of the original claim
does not exceed the monetary limits
designated by § 0.160(a), except:

(a) When for any reason, the closing
of a particular claim, as a practical
matter, will control or adversely
influence the disposition of other claims
the total gross amounts of which exceed
the monetary limits designated by
§ 0.160(a).

(b) When the Assistant Attorney
General concerned is of the opinion that
because of a question of law or policy
presented, or because of opposition to
the proposed closing by the agency or
agencies involved, or for any other
reason, the proposed closing should
receive the personal attention of the
Deputy Attorney General or the
Attorney General.

4. Section 0.165 is revised to read as
follows:

§0.165 Recommendations to the Deputy
Attorney General that certaln claims be
closed.

In case the gross amount of the
original claim asserted by the
Government exceeds the monetary
limits designated by § 0.160(a), or one of
the exceptions enumerated in § 0.164 is
involved, the Assistant Attorney
General concerned shall, if in his
opinion the claim should be closed,
transmit his recommendation to that
effect, together with a report on the
matter, to the Deputy Attorney General
for review and final action. Such report
shall be in such form as the Deputy
Attorney General may require.

§0.168 [Amended]

5. Section 0.168 is amended to add a
new paragraph (d) as follows:

(d) Subject to the limitations set forth
in § 0.160(c) and paragraph (a) of this
section redelegations by the Assistant
Attorneys General to United States
Attorneys will include the authority to:

(1) Accept offers in compromise of
claims on behalf of the United States:

(i) In all cases in which the criginal
claim did not exceed $500,000; and,

(ii) In all cases in which the original
claim was between $500,000 and
$5,000,000, so long as the difference
between the gross amount of the original
claim and the proposed settlement does
not exceed 15 percent of the original
claim;
and,

(2) Accept offers in compromise of, or
settle administratively, claims against
the United States in all cases where the
principal amount of the proposed
settlement does not exceed $500,000.

Dated: February 26, 1991.
Dick Thornburgh,
Attorney General.
[FR Doc. 91-5005 Filed 3-1-91; 8:45 am]
BILLING CODE 4410-01

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Family Support Adminiztration

45 CFR Part 205
RIN 0970-AA58

Aid to Families With Dependent
Children Program Income and
Eligibllity Verification System
Targeting

AGENCY: Family Support Administration,
HHS.

ACTION: Adopticn of interim rule as a
final rule.

sUMMARY: This rule adopts as final the
interim rule published at 53 FR 52709 on
December 29, 1988 which implemented
changes made in the Aid to Families
with Dependent Children (AFDC)
program under title IV-A and the Adult
Assistance programs under titles I, X,
X1V, and XVI (Aid to the Aged, Blind, or
Disabled) of the Social Security Act by
the Omnibus Budget Reconciliation Act
of 1986 (Pub. L. 89-509). Included were
provisions to:

—Rescind the requirement that a State
must follow up on all information
items received under the matching
operations of its Income and
Eligibility Verification System (IEVS).

—Permit States to allocate their
resources to only follow up on those
categories of information items which
are cost-effective.

—Establish procedures for submitting
State targeting plans for approval by
the Secretary.

—Revise the timeliness standard for the
completion of action from 30 to 45
days.

EFFECTIVE DATE: The interim rule was

effective January 30, 1989. This final rule

does not change the regulatory text of
the interim rule.

FOR FURTHER INFORMATION CONTACT:

Mark Ragan, Family Support

Administration, Office of Family

Assistance, 5th Floor, 370 L'Enfant

Promenade SW., Washington, DC 20447,

telephone 202-252-51186.

SUPPLEMENTARY INFORMATION:
Timing and Form of Regulations

On December 29, 1988, we published
an interim rule with comments for the
Aid to Families with Dependent
Children and Adult Assistance programs
(53 FR 52709 (1989)). This final rule
responds to the comments we received.

Targeting of information items for
Food Stamp recipients who do not
receive AFDC or adult assistance is
covered by an interim rule published
February 2, 1988 by the Food and
Nutrition Service (53 FR 2817 (1988)).
Targeting of information items for
Medicaid recipients for whom the
Medicaid agency makes the Medicaid
eligibility determination is covered by
an interim final rule published March 2,
1989 by the Health Care Financing
Administration (54 FR 8738 (1989)).

Discussion of Major Provisions;
Responses to Comments

A discussion follows of the major
provisions of Public Law 99-509 and the
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comments received after the publication
of the interim rule. Twenty-five letters
were received from States, agencies,
and organizations. In addition, we also
considered issues raised in the report
“After Implementation: State Experience
with ‘the Income and Eligibility
Verification System (IEVS)" issued by
the American Public Welfare
Association in April, 1989.

Some comments did not directly relate
to the AFDC program, but offered
suggestions for improving practices or
procedures of other programs, such as
SSA or IRS. These commerits ‘are not
addressed in thisrule, but have been
passed on to the appropriate agency for
their use.

Approval of State Follow-up Plan

The new statutory provision does not
relieve States of the responsibility to
request information for each individual;
rather, it relieves States of the obligation
to verify items of information pertinent
to eligibility of all recipients. The
interim rule revised § 205.56{a)(1) to
allow States to choose & strategy of
excluding from follow-up categories of
information items which are not cost-
effective.

States which intend to exclude items
from follow-up must submit a State
follow-up plan which describes the
categories to be excluded and provides
a reasonable justification explaining
why follow-up would not be cost-
effective. The State must include in its
justification’theeffects of overpayments
and underpayments in the Food Stamp
and Medicaid programs in addition to
AFDC cash assistance. A formal cost-
benefit.analysis is not required.

Comment: Five commenters objected
to charging Quality Control (QC) errors
originating from IEVS items properly
;;ccluded under an approved follow-up

an,

Response: The requirement to develop
all IEVS leads as part of the QC program
played an important part in the
formulation of the interim.rule. A formal
cost-benefit analysis is not required—it
is only necessary for the State to
provide a reasonable justification that
the proposed targeting is cost-effective.
In drafting the interim rule, we
considered requiring a formal analysis.
However, the State would have had to
prove cost-effectiveness through a
detailed scientific study showing that
the total cost of follow-up was greater
than ‘the savings from decreased
payment deficiencies.

In the end, we ‘were persuaded that
IEVS targeting was a “'self-correcting”
process with:Quality-Control playinga
vital role by providing important signals
to'the Stdte on whether theallocation of

staff time and other resources to IEVS is
efficient. A dramatic rise in-Quality
Control errors forunreported income or
resources signals‘that a State's targeting
standards are too loosely drawn ise., too
many productive leads are ignored by
the local agency. One consequence is
that the State could face a possible loss
of matching funds, On theother hand, a
dramatic drop in resource errors coupled
with & risein other (non-IEVS related)
errors may:signal another type of
problem—that the State has allocated
too much staff time and resources to
IEVS leads to the detriment of other
promising oversight methods or
corrective-actions.

The linchpin to this approach is the
availability of TEVS for Quality Control
purposes, without which no reliable
signals-are transmitted to program
managers. Additionally, it is important
that the published error rate reflect all
IEVS-related errors'so that the
Department cen evaluate whether'the
State targeting plans‘have been
approved correctly.

Comment: Several commenters
complained that implementing different
targeting rules for«differernt programs
wastes administrative resources. One
recommended that the AFDC targeting
rule should be extended to all Food
Stamp households, another that the
Food Stamp regulations should apply to
the AFDC recipient who receives Food
Stamps.

Response: A single targeting
regulation published jointly by the three
agencies may simplify State
administration in principle, but may
prove difficult in practice since it would
require targeting plan approval by-each
of the three agencies. We chose instead
to allow States additional flexibility by
publishing separate (though similar)
regulations. Of course, a Stdte may
develop a single targeting plan for each
of its programs and request approval
from all three agencies.

Comment:One commenter
recommended that we waive the
requirement for monitoring time frames
for follow-up until a State FAMIS
system can be certified.

Response: The requirement to.monitor
time frames was contained in the final
rule implementing IEVS published
February 28, 1988 [51 FR 7216). States
have had ample time to implement.an
automated system since that time, if
desired. We domotbelieve that any
valid purpose would be served through
further delay.

Comment: One commenter believes
that the law precluded the Office of
Family Assistance from havingany
approval authority over the precise

parameters to'be used in the State's
targeting priorities.

Response: We domot agree withthe
comment. Section 1102 of the Social
Security Act authorizes the Secretary to
promulgate regulations to carry out his
statutory responsibilities. Section
1137(a)(4) directs the Secretary to
establish standardized procedures for
targeting information for follow-up
purposes to those uses which are most
likely to be 'productive. We believe the
requirements-of this regulation are
reasonable ‘and necessary for carrying
out this statutory directive.

‘Comment: One commenter suggested
setting a tolerance for the IRS‘match—
$10.00 per annum for dividends.

Response: We have no basis for
concluding that establishing a
nationwide tolerance for IRS
information would be productive. We
believe that States.can best decide the
most productive methods of screening
IEVS leads and the level of follow-up
necessary to reduce errors.consistent
with proven cost-effectiveness.

Follow-up of Information Ttems
Follow-up and Applicants

The provision of the law refers onlyto
follow-up actions with respect to
recipients. As a consequence, the
interim rule did not change
§ 205.56(a)(1){iii) which provides that
IEVS-obtained information received
during ‘the application period must be
used, to the extent possible, to make the
initial determination of eligibility.

However, States may not delay a
pending application solely to await
IEVS information if other evidence
establishes the individual's eligibility for
assistance. Information requested on an
applicant, but received after assistance
is authorized, is considered as
information regarding.a recipient, and
may therefore by excluded under an
approved follow-up plan.

Comment: Four commenters
recommended that.States.should be
afforded the opportunity to justify
targeting of IEVS-applicant information.

Response: We reconsidered this issue
in light of the-comments received, but
declined to change the current
regulations. As we noted in the interim
rule, the initial application interview is
frequently the only in-depth interview
with the family and the State’s primary
source‘of information on family income
and resources. Responses are frequently
inserted into the State automated case
system-and form the basis for later
contacts with the family. Subsequent
redeterminations generally focus.on
recent changes in the family
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circumstances as recorded at the time of
application. Consequently, it is required
that every lead to possible unreported
income or resources be investigated and
resolved prior to authorization,

Timeframes for Action

Prior regulations at § 205.56(a)(1)(iv)
required that the State either initiate a
notice of case action or make an entry in
the case record that no case action is
necessary within 30 days of the receipt
of an information item. Completion of
action might be delayed beyond 30 days
on up to 20 percent of the total
information items received, but only if
third-party verification has been timely
requested and not received. In these
cases, appropriate action must be
completed no later than the date of the
next redetermination or other case
action.

The House Report accompanying
Public Law 99-509 referred to this 30-
day timeframe as too restrictive and
suggested a 45-day standard for
completion of follow-up. The interim
rule revised § 205.56(a)(1)(iv) to allow a
45-day standard for follow-up, allowing
completion of action to be delayed
beyond this time limit on up to 20
percent of the information items
selected for follow-up, but not beyond
the date of the next case action or
redetermination, whichever is earlier.

Comment: Six commenters
recommended that the 45-day rule be
revised. One commenter suggested that
we allow States to follow SSA in timing
follow-up actions to match
redeterminations. Other commenters
also suggested that we allow & 60 or 90
day follow-up period, allow each State
to develop its own timeframe, or start
the timeframe at the time the
information is received by the local
agency.

Response: We considered these
comments carefully, but declined to
change the requirement. The timeframe
of 45 days is specifically mentioned in
the conference report accompanying the
legislation as the most reasonable for
follow-up.

In addition, the small number of
comments received shows a general
acceptance that the 45-day time frame is
not out of line with general
administrative practices. We also note
that the regulations of the Food and
Nutrition Service currently allow for an
independent waiver authority for
operating procedures under the Food
Stamp program. Nevertheless, to date
FNS has received no waiver requests—
an indication that the current time frame
is practical.

We emphasize the States may adopt
certain IEVS practices which would

diminish any adverse impact on
workload management. The requirement
to match the entire caseload the IRS as
soon as the data base is available was
dropped after the first year. States may
now match with the IRS at the times
most favorable to their work schedules.
Also, § 205.56(a)(1) now allows States to
exclude from follow-up unemployment
compensation information from the IRS
and earnings information from SSA if
followed up previously from another
source.

Finally, States need not “re-invent the
wheel” each year with lengthy
investigations of information items
which are similar to items resolved
previously. As discussed in the
preamble to the interim rule, follow-up
is considered complete when the State
annotates the case file that no case
action is necessary because the
information items substantially conform
to the information in the case file.
Further, States are allowed to compile
lists or retain documentation of
resolution of discrepancies from
previous matches, curtailing duplicate
development where possible.

Executive Order 12291

This final rule has been reviewed
under Executive Order 12291 and does
not meet any of the criteria for a major
regulation. The effect of this regulatory
change on the economy will be less than
$100 million and will have an
insignificant effect on costs of prices.
Competition, employment, investment,
productivity and innovation will remain
unaffected. There will be no effect on
the competition of United States-based
enterprises with foreign-based
enterprises. Therefore, it is not a major
rule within the definition of Executive
Order 12291.

Paperwork Reduction Act

The State follow-up plan requirement
of this final rule contains informaticn
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
section 3504(h) of the Paperwork
Reduction Act of 1980 (Pub. L. 96-511).
OMB has reviewed and approved these
information collection requirements
(OMB approval number 0970-0018).
Regulatory Flexibility Analysis

We certify that this action, if
promulgated, will not have a significant
impact on a substantial number of small
entities because it primarily affects
State governments and individuals.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96~
354, the Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Program 13.808, Public Assistance.)

List of Subjects in 45 CFR Part 205

Computer technology, Grant
programs-social programs, Privacy,
Public assistance programs, Reporting
and recordkeeping requirements,
Wages.

Dated: August 5, 1990.

Jo Anne B. Barnhart,

Assistant Secretary for Family Support.
Approved: December 31, 1990.

Louis W. Sullivan,

Secretary of Health and Human Services.

PART 205—GENERAL
ADMINISTRATION—PUBLIC
ASSISTANCE PROGRAMS

Accordingly, the interim rule
amending 45 CFR part 205 which was
published at 53 FR 52709 on December
29, 1988, is adopted as a final rule
without changes.

[FR Doc. 814657 Filed 3-1-91; 8:45 am]
BILLING CODE 4150-04-M

45 CFR Parts 232, 234, and 235
RIN 0970-AA49

Cooperation In Identifying and
Providing Information To Assist States
in Pursuing Third Party Health
Coverage

AGENCY: Family Support Administration,
HHS.
ACTION: Final rule.

SUMMARY: This final rule implements
section 12304 of the Consolidated
Budget Reconciliation Act (COBRA) of
1985 which requires each applicant or
recipient to cooperate with the State in
identifying and providing information to
assist States in pursuing any third party
who may be liable to pay for care and
services available under State plans for
medical assistance under title XIX,
unless such individual has good cause
for refusing to cooperate as determined
by the State agency in accordance with
standards prescribed by the Secretary.
The regulations are applicable to the
AFDC program in all jurisdictions.

EFFECTIVE DATE: March 4, 1991, Except
for § 232.48(g) which contains
information collection requirements
which are not effective until approved
by OMB. When approval is received,
HHS will publish the effective date.

FOR FURTHER INFORMATION CONTACT:
Mr. Mack A. Storrs, Director, Division of
Policy, OFA, Family Support
Administration, 5th Floor, 370 L'Enfant
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Promenade, SW,, Washington DC 20447,
telephone (202) 252-5119.

SUPPLEMENTARY INFORMATION:

Timing and Form of Regulation

On May 24, 1989, a Notice of Proposed
Rulemaking for the Aid to Families and
Dependent Children program was
published in the Federal Register (89 FR
22457-224862). It required each AFDC
applicant or recipient to cooperate in
identifying and providing information to
assist States in pursuing any third party
who may be liable to pay for care and
services available under Medicaid.

Background

Section 12304 of COBRA, Public Law
99-272, amended section 402(a)(26) of
title IV-A of the Social Security Act (the
Act) by adding a new subparagraph (C)
which requires each applicant or
recipient to cooperate with the State in
identifying and providing information to
assist the States in pursuing any third
party who may be liable to pay for the
care and services available under the
State's plan for medical assistance
under title XIX of the Act. An individual
may be exempted from this requirement
if he or she is determined to have good
cause for refusing to cooperate as
determined by the State agency in
accordance with standards prescribed
by the Secretary which take into
consideration the best interest of the
individuals involved. The statute also
provides that States shall not be subject
to any financial penalty in the
administration or enforcement of this
provision as a result of any monitoring,
quality control, or auditing
requirements. According to the
conference report, this provision is
intended to exclude from the calculation
of AFDC fiscal sanctions for assistance
payments any errors resulting from the
application of this policy. These
zlstaltutory requirements are effective July

' 9%'

Discussion of Regulation

These rules require, as a condition of
ehgibility for AFDC, each applicant and
recipient to cooperate with the State in
identifying, and in providing information
to assist the State in pursuing, any third
party who may be liable to pay for
medical care and services. This is
consistent with the Department's
initiative to reduce medical costs to
States and the Federal government and
with the concept of Medicaid as the
payor of last resort. These rules
facilitate the pursuit of third-party
resources and thereby assist in reducing
Medicaid expenditures of States and the
Fede'ral government. When used in this
provision, “thira party” includes any

individual, entity, or program that may
be liable to pay all or part of the costs
for medical care and services available
under title XIX of the Act. The term may
also include any employment-related or
other individual or group health
insurance available to or through the
dependent child's parents.

We have added a new section 45 CFR
232.13 to reflect this new eligibility
requirement. We have also added
language to the current regulations at 45
CFR 235.70 to provide for the prompt
notification by each applicant or
recipient to the title XIX agency of all
relevant information to assist the State
title XIX agency in its pursuit of liable
third parties. Once information on a
third party provider has been furnished
by the title IV-A agency to the title XIX
agency, the title XIX agency is
responsible for developing further
information and pursuing the liable third
party. L

The statute provides that individuals
who refuse to cooperate in identifying
and providing information to assist the
State in its pursuit of third-party liability
for medical services must be removed
from the assistance unit. The statute
also provides that applicants and
recipients may be exempted from this
new provision if they are determined by
the State agency to have good cause for
refusing to cooperate in accordance with
standards prescribed by the Secretary,
which take into consideration the best
interests of the individuals involved.
This provision is similar in scope to
current regulations at 45 CFR 232.12
which provide for such good cause
determinations for refusal to cooperate
in establishing paternity or obtaining
support for an eligible child. Regulations
at 45 CFR 232.11 on “Assignment of
Rights to Support" currently include
standards for making determinations of
whether good cause exists for an
individual's refusal to comply with child
support requirements.

For the sake of consistency, we are
requiring that these same good cause
standards are applicable to the
requirement under this provision. The
existing regulations for refusing to
cooperate at 45 CFR 232.40-232.49 and
235.70 have been amended, where
appropriate, to extend current
procedures and policies regarding good
cause determinations for child support
to this new eligibility requirement.
Specifically, we have amended 45 CFR
23240 (a) and (b); 232.42 (a) and (c);
232.44 (a) and (b); 232.45 (a), (b), and (c);
232.48(g), 232.49 (a), (c) and (d); 235.70
(a) and (b); and Appendix A to Part 232,
to incorporate those standards for use in
determining good cause claims for
refusal to identify and provide

information to assist in the State's
pursuit of liable third parties concerning
medical services.

These rules also require that the State
must provide assistance to an eligible
child in the form of protective payments
for cases where the caretaker relative
refuses to cooperate. This requirement is
consistent with similar restrictions
imposed in cases where individuals
refused to cooperate in employment-
related activities or in establishing
paternity or obtaining support payments,
In the latter case, Congress was
concerned that continued receipt of
assistance by the uncooperative adult
on behalf of other family members
would offset, to some degree, the
penalty imposed by the State and might
lead to a diversion of funds necessary
for the well-being of the child.

The requirement to provide assistance
in the form of protective payments has
proven to be an effective method in
meeting these concerns. Extension of
this policy for the refusal of an
individual to cooperate in identifying
and providing information to assist
States in pursuing third-party liability
for medical services, unless the
individual has good cause for refusing to
cooperate, is similarly essential for the
well-being of the child and is therefore
justified under the authority of section
1102 of the Act, which enables the
Secretary to make such rules as are
necessary for the efficient
administration of the program.
Accordingly, we have amended 45 CFR
234.80(a) to provide that protective
payments are necessary in cases where
good cause is not established. However,
if after making all reasonable efforts, the
State agency is unable to locate an
appropriate individual to whom
protective payments may be made, the
State may continue to make payments
on behalf of the remaining members of
the assistance unit to the sanctioned
caretaker relative.

Federal financial participation (FFP) is
available for gathering third-party
liability information as long as the
activity is conducted as part of the
administration of the title IV-A State
plan. Such activities include making
good cause determinations and
providing assistance in the form of
protective payment, as explained in
proposed regulation 45 CFR 232.13(c).
FFP is not available under title IV-A for
activities outside the scope of the
administration of the State plan for
AFDC, such as for the cost of providing
medical care and services.

We consider the information-
gathering activities prescribed in this
rule, such as interviewing clients and
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contacting collateral sources, as part of
the administration of the AFDC
program. This is necessary because the
statute now requires individual
applicanta or recipients to cooperate in
identifying and providing information to
assist States in pursuing third party
liability for medical care “as a condition
of eligibility for aid,” unless an
individual has good cause for refusing te
cooperate. Moreover, the State plan
must now require the IV-A agency to
provide to the title XIX agency “all
relevant information as prescribed by
the State Medicaid agency" as set forth
in regulations at 45 CFR 235.70(b)(2).
Thus, the information-gather:

requirement for third party lxabllny is
now part of the larger information-
gathering requirement for the AFDC
eligibility determination—these costs
must therefore be claimed under title
IV-A.

Current regulations at 45 CFR
304.23(a) deny FFP under title IV-D for
activities related to the IV-A program.
Only where the State IV-A agency fails
to provide the title XIX agency with the
information specified under 45 CFR
308.50(a) (this section will be
renumbered as § 303.30 as of October 1,
1990), and the IV-D agency is able to
collect the information and forward it to
the title XIX agency pursuant to that
section, is FFP available under the IV-D
program. For example, there are
situations where the AFDC applicant/
recipient does not have information on
third party liability which may be
available the absent parent and
the IV-D agency is able to obtain the
third party liability information during
the provision of IV-D services. When
this occurs, FFP is available under title
IV-D for this activity.

This final rule continues to reflect the
major provisions stated in the NPRM.
We have, however, made one change to
§ 232.13(a) regarding the responsibility
of the State IV-A Director to determine
whether or not an individual has good
cause for failing to cooperate in
identifying and providing information to
assist States in pursuing third parties
liable for medical care. Although we
received no comments on this provision,
after further review we have decided
that it is overly burdensome and
unnecessarily limits State flexibility in
administering the AFDC program.
Accordingly, we have remaved the
words “Director of the State IV-A
agency” from the section thereby
allowing States the discretion to
delegate responsibility for good cause
determinations.

Additionally, in order to correspond to
the ariginal language of the Socia’

Security Act, all references to
“cooperate in the pursuit of liable third
parties" have been changed to
“cooperate with the State in identifying
and ing information to assist the
State in pursuing any third party who
may be liable to pay for medical care
and services.” We have also clarified
the point that the title XIX agency may
not attempt to “collect third party
information for the purpose of pursuing
third party liability when the collection
of this information places an applicant
or recipient at risk to physical or mental
harm.

We have also incorporated several
suggested changes of an editorial nature.
One such modification was to change
the NPRM references from “State and
local agency” to “State or local agency."
Another such change was referring to
the “IV-D agency or title XIX agency™
rather than the “IV-D agency or the
Medicaid agency." We have also
changed several references from the
“Child Support Enforcement agency™ to
the “title IV-D agency.”

Furthermore, in order to be consistent
with the Health Care Financing
Administration's regulations at 42 CFR
433.138(b), we have changed the
language in § 232.13(a)(2) regardmg the
type of information that should be
collected from the applicant or recipient.

With respect to protective payments,
the references to work programs that
preceded the Job Opportunities and
Basic Skills Training (JOBS) Program
have been removed and replaced with
terminology compatible with JOBS.
Discussion of Comments

Comments were received from three
State welfare agencies regarding the
proposed rule on third party lability for
medical services. These comments are
discussed below:

Comment: A commenter questioned
whether an AFDC recipient, identifying
an absent parent and knowing his
whereabouts, should be denied
assistance if she doesn't provide
information about the absent parent's
health insurance coverage. Additionally,
if the recipient is unwilling to contact
the absent parent, must the IV-A agency
attempt to secure health coverage
information from him?

Response: Sections 402(a)(26) (B} and
(C) of the Social Security Act require all
applicants and recipients to cooperate
with the State agency in identifying
absent parents, unless the individual
can show good cause for refusing to
cooperate. This includes providing all
known information about the absent
parent's resources, including health
insurance information. The primary
responsibility for collecting this

information rests with the State agency.
Moreover, the State agency has
flexibility in establishing the method of
collection—i.e., the State agency
determines, on a case-by-case basis,
when it is practical for its workers to go
directly to the absent parent for the
required information or when it is
prudent to have the applicant/recipient
contact the absent parent. An applicant/
recipient who fails to cooperate with the
State agency in collecting absent parent
information must be sanctioned if such
failure is without good cause.

When collecting third party health
insurance information, State agency
staff must determine if the applicant/
recipient has access to information
about the absent parent’s health
insurance and whether contacting this
parent can be accomplished without
fear for herself or the children’s safety.
It would be inappropriate to sanction an
individual for failure to contact the
absent parent if such a contact is
physically or mentally threatening to the
individual or could be obtained more
efficiently by State agency staff.

Comment: One commenter noted that
for already overburdened caseworkers,
the requirement ta collect third party
health coverage information from
applicants and recipients diminishes the
caseworkers' ability to process the case
“error free.”

Response: The collection of zuch
information is required by statute and
should ultimately save time and money
for the State.

Comment: A commentes requested
clarification as to whether an AFDC
applicant or recipient would be
ineligible for assistance in the month
that she/he refuses or fails to cooperate
with the State.

Respense: An applicant or recipient is
ineligible for assistance for the month
he/she is determined to have fziled to
cooperate without good cause. However,
if the State plan, in accordance with the
Federal regulations at 45 CFR
233.10(b)(3), includes the provision
which permits a payment to be made to
an individual for the entire month if
such individual was eligible on the date
payment was made, ineligibility may
begin the month following the month of
the determination for failure to
cooperate without good cause.

Comment: One commenter asked that
if the State, in meeting the requirement
to provide the applicant or recipient
with a two-part goed cause notice,
would be permitted to utilize a one-part
notice that contains all the elements of
the tweo-part notice.

Response: A one-part notice is
acceptable as long as it contains all the
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elements of the two-part good cause
notice. (See 45 CFR 232.40(b)(3))

Comment: A commenter expressed
concern that most IV-D and IV-A
agencies have not accepted the fact that
title XIX issues are now their
responsibility according to statute and
regulation and suggested that
coordination between the agencies be
encouraged.

Response: Strengthening coordination
between IV-D and IV-A agencies has
been a priority for the Family Support
Administration for some time. We
believe that this regulation will enhance
the relationship and encourage interplay
between the two agencies. It is in the
best interest of the title IV-D, IV-A and
XIX programs to ensure that any
information gathered on third party
liability during the eligibility interview
be forwarded to the IV-D agency to
avoid any duplication of effort. We will
continue to promote increased
interaction between IV-A and IV-D
agencies.

Comment: One commenter stated that
this regulation will provide incentive to
AFDC recipients to cooperate in
identifying liable third parties, because
no meaningful sanction has been
available to States in the past. Another
commenter suggested that the definition
of “failure to cooperate” be expanded to
include refusal to utilize all available
third parties. For example, an absent
parent could fulfill his legal obligation to
provide health coverage by use of a
Health Maintenance Organization
(HMO). If the HMO was within
reasonable distance from a recipient's
home, refusal to utilize the HMO should
be construed as “failure to cooperate.”

Response: Section 402(a)(26)(C) of the
Social Security Act requires, as a
condition of eligibility for AFDC, that
each applicant or recipient must
“* * * cooperate with the State in
identifying, and providing information to
assist the State in pursuing, any third
party who may be liable to pay for care
and services available under the State’s
plan for medical assistance under title
;ﬁl)ft .d e '."dBecause this section is

imited to “identifying" and “providing”
information on third party hela)lth i
coverage, we do not have the authority
to expand the statutory provision to
include requirements on the utilization
of specific health care plans, such as
HMQOs,

We would like to point out that the
Health Care Financing Administration
has already addressed this comment in
a final regulation entitled “Medicaid
Programs; State Plan Requirements and
Other Provisions Relating to State Third

Party Liability Programs.” This
regulation was published in the Federal
Register on January 186, 1990 (see Vol. 55,
No. 10, page 1427).

Regulatory Procedures
Executive Order 12291

These rules do not meet any of the
criteria specified in Executive Order
12201 for a major regulation because the
cost of implementation is expected to be

insignificant.
Paperwork Reduction Act

Public reporting burden for the
collection of information requirements
at 45 CFR 232.48 is estimated to average
10 minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The
information collection requirements of
this rule were subject to review by the
Office of Management and Budget

~ (OMB) under section 3504{h) of the

Paperwork Reduction Act of 1980 (Pub.
L. 96-511). A notice will be published in
the Federal Register when OMB
approves this information collection
requirement,

Regulatory Flexibility Act

We certify that this regulation, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities because it
primarily affects State governments and
individuals. Thus, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, is not
required.

Catalogue of Federal Domestic
Assistance Program 13.808, Public
Assistance

List of Subjects

45 CFR Part 232

Aid to families with dependent
children, Child support, Grant
programs—social programs,

45 CFR Part 234

Grant programs—social programs,
Health care, Public assistance programs,
Rent subsidies.

45 CFR Part 235

Aid to families with dependent
children, Fraud, Grant programs—social
programs, Public assistance programs.

Dated: August 21, 1990
Jo Anne B. Bamhart,
Assistant Secretary for Family Support.

Approved: January 24, 1991,
Louis W. Sullivan,
Secretary of Health and Human Services.

PART 232—SPECIAL PROVISIONS
APPLICABLE TO TITLE IV-A OF THE
SOCIAL SECURITY ACT

1, The authority citation for part 232 is
revised to read as follows:

Authority: Sec. 1102 of the Soclal Security
Act (42 U.S.C. 1302).

2. Part 232 is amended by adding a
new § 232.13 to read as follows:

§232.13 Cooperation in identifying and
providing Information to assist the State in
pursuing third party liability for medical
services.

(a) The State plan must provide that
as a condition of eligibility, each
applicant for or recipient of AFDC will
be required to cooperate (unless good
cause for refusing to do 80 is determined
to exist in accordance with §§ 232.40
through 232.49) with the State in:

(1) Identifying any third party who
may be liable for care and services
available under the State’s title XIX
State plan in behalf of the applicant or
recipient or in behalf of any other family
member (including parents and siblings
as required under § 206.10(a)(1)(vii) (A)
and (B)) for whom the applicant or
recipient is applying for or receiving
assistance; and

(2) Providing relevant information,
consistent with rules issued by the
Health Care Financing Administration
at 42 CFR 433.138(b), to assist the State
in pursuing any such potentially liable
third party resources. Such information
may include, but is not limited to, the
name of the health insurance policy
holder, his or her relationship to the
applicant or recipient, the social security
number of the policy holder, and the
name and address of the insurance
company and policy number.

(b) The plan shall provide that if the
applicant or recipient fails to cooperate
as required by this section (unless good
cause is determined to exist), the State
or local agency shall:

(1) Deny assistance to the applicant or
recipient without regard to other
eligibility factors; and

(2) Provide assistance to the eligible
child in the form of protective payments
as described in § 234.60 of this chapter.
Such assistance will be determined
without regard to the needs of the
applicant or recipient.

(c) Federal financial participation
(FFP) is available for title IV-A
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administrative costs associated with
identifying and providing information
about a potentially liable third party as
part of the eligibility determination for
the AFDC program. FFP is also available
for IV-A administrative costs associated
with determining good cause for failure
to cooperate, and providing assistance
in the form of protective payments.

3. Section 232.40 is amended by
revising paragraphs (a), (b)(1). (b)(2)(i)
(A), (B}, and (C}, and (b){2)(ii} (C), (E)
and (F) to read as follows:

§ 232.40 Clalming gocd cause for refusing
‘o cooperate.

(a) Opportunity to claim good cause.
The plan shall provide that an applicant
for, ar recipient of, AFDC will have the
oppoertunity to claim good cause for
refusing to cooperate as required by
§ 222.12 or § 232.13.

( ‘ L

(1) The plan shall provide that: (i)
Prior to requiring ceoperation under
§ 232.12 or § 232.13, the State or local
agency will notify the applicant or
recipient of the right to elaim good cause
as an exception to the ceoperation
requirement and of all the requirements
applicable to a good cause
determination;

(ii) The notice will be in writing, with
a copy furnished to the applicant or
recipient; and

(iii) The applicant orrecipient and the
caseworker will acknowledge that the
applicant or recipient received the
notice by signing and dating a copy of
the notice, which will be placed in the
case record.

('2) L I

(1) « % %

(A) Advise the applicant or recipient
of the potential benefits the child may
derive from the establishment of
paternity, securing support, and
identifying and providing informatien to
assist the State in pursuing third party
liability for medical services;

(B) Advise the applicant or recipient
that by law, cooperation in establishing
paternity, securing support, and
pursuing liability for medical services is
a condition of eligibility for AFDC;

(C) Advise the applicant or recipient
of the sanctions provided by §§ 232.12
and 232.13 for refusal to cooperate
without good cause;

(ii] * & *

{C) Inform the applicant or recipient
that on the basis of the corroborative
evidence supplied and the agency’s
investigation, if necessary, the State or
local agency will determine whether
cooperation would be agamnst the best
interests of the child for whom support

or third party liability for medical
services would be sought;

- - - Ll -

(E) Inform the applicant or recipient
that the State title IV-D agency and the
State title XIX agency may review the
State or local agency's findings and
basis for a good cause determination
and may participate in any hearings
concerning the issue of goad canse; and

(F) As applicable (see § 232.48),
inform the applicant or recipient that
either: The State title IV-D agency will
not attempt to establish paternity and
collect support and the State title XIX
agency may nat attempt to collect third
party information or pursue third parties
liable for medical services in those
cases where the applicant or recipient is
determined to have good cause for
refusing to cooperate; or the State title
IV-D agency may attempt to establish
paternity and callect support and the
State title XIX agency may pursue liable
third parties in those cases where the
State or local agency determines that
this can be done without risk to the
applicant or recipient if done without
their participation.

- * ® L *

4. Section 232.41 is amended by
revising paragraph (d}(2) to read as
follows:

§ 232.41 Determination of good cause for
refusal to cooperate.
- - - -

(d] *

(2) Continued refusal to cooperate will
result in imposition of the sanctions
provided in § 232.12 or § 232.13,

5. Section 232.42 is amended by
revising the introductory text te
paragraphs (a) and (a)(1), paragraphs
(a)(2) and (c)(5) to read as follows:

§ 232.42 Good cause circumstances.

(a) Circumstances under which
cooperation may be “against the best
interests of the child”, The plan shall
provide that the State or local agency
will determine that cooperation in
establishing paternity, securing support
cr identifying and providing information
to assist the State in pursuing any third
party who may be liable to pay for
medical services available under the
State's title XIX plan is against the best
interests of the child only if:

(1) The applicant’s or recipient's
cooperation in establishing paternity,
securing support, or identifying and
providing information to assist the State
in pursuing third parties potentially
liable for medical services is reasenably
anticipated to result in:

L - * -

(2) At least ene of the follawing
circumstances exists, and the State or
local agency believes that because of
the existence of that circumstance
proceeding to establish paternity, secure
support, or to identify and provide
information ta assist States in pursuing
third party liability for medical services
would be detrimental fo the child for
whom support would be sought.

- - - L *

(c)"'

(5) The extent of involvement of the
child in the paternity establishment,
support enforcement activity ar
collection: of information to assist the
State in the pursuit of third parties ta be
undertaken.

6. Section 232.44 is reviged to read as
follows:

§ 232.44 Participation by the State IV-D or
Titie XIX Agency.

The plan shall provide that:

(a) Prior to making a final
determination of good cause for refusing
mooperate. the State or local agency

(1) Afford the IV-D agency or the title
XIX agency, as appropriate, the
opportunity to review and comment on
the findings and basis for the propased
determination; and

(2) Consider any recommendation
from the IV-D agency or the title XIX
agency, as appropriate.

(b) The State or local agency will give
the IV-D agency or the title XIX agency,
as appropriate, the opportunity teo
participate in any hearing (under
§ 205.10 of this chapter) that results from
an applicant's or recipient’s appeal of
any agency action under §§ 232.40
through 232.49.

7. Section 232.45 is revised to read as
follows:

§ 232.45 Notice to the IV-D or Title XIX
Agency.

The plan shall provide that:

(a) If the notice, required by § 235.70
of this chapter, has previously been
provided to the IV-D agency or title XIX
agency, as appropriate, the State or
local agency will promptly report to the
IV-D agency or title XIX agency, as
appropriate, that good cause has been
claimed;

(b) The State or local agency will
promptly report to the IV-D agency or
title XIX agency, as appropriate, alf
cases in which it has determined that
there is good cause for refusal to
cooperate and, if applicable, its
determination whether or not child
support enforcement or collection of
information identified and provided to
assist a State in the pursuit of third
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parties potentially liable for medical
services may proceed without the
participation of the caretaker relative;

and

(c) The State or local agency will
promptly report to the IV-D agency or
title XIX agency, as appropriate, all
cases in which it hag determined that
there is not good cause for refusal to
cooperate.

8. Section 232.47 is amended by

revising paragraph (b) to read as
follows:

§232.47 Periodic review of good cause
determination.

. * * L L

(b) If it determines that circumstances
have changed such that good cause no
longer exists, it will rescind its findings
and proceed to enforce the requirements
of § 232.12 or § 232.13 of this chapter.

9. Section 232.48 is amended by
revising the introductory text of the
section and paragraph (g) to read as
follows:

§232.48 Record keeping in good cause.
The plan shall provide that the State
will maintein separate records of the
good cause claims under § 232.12 and
the good cause claims under § 232.13
and will make it possible to submit to
the Department, upon request, data
concerning:
* - * - -

(g) The number of cases in which the
applicant or recipient was found to have
good cause for refusing to cooperate but
there was a determination pursuant to
§ 232.49 that child support enforcement
or the collection of information to assist
the State in the pursuit of third parties
potentially liable for medical services,
may proceed without the participation
of the caretaker relative; and

. . - - -

10. Section 232.49 is amended by

revising paragraphs (a), (c) and (d) to
read as follows:

§23249 Enforcement without the
caretaker's cooperation.
. - » . -

(a) If the State or local agency makes
a determination that good cause exists,
it will also make a determination of
whether or not child support
enforcement or the collection of
information identified and provided to
assist the State in the pursuit of any
third party liable for medical services
could proceed without risk of harm to
the child or caretaker relative if the
enforcement or collection activities did
not involve their participation;
. - * - L d

(c) if the IV-A agency excuses
noncooperation but determines that the

IV-D agency or the title XIX agency may
proceed to establish paternity, enforce
support, or collect information to assist
the State in pursuit of liable third
parties, it will notify the applicant or
recipient to enable such individual to
withdraw his or her application for
assistance or have the case closed; and
(d) Prior to making this determination
under this paragraph, the State or local
agency will afford the IV-D agency or
the title XIX agency an opportunity to
review and comment on the findings and
basis for the proposed determination
and consider any recommendation from
the IV-D agency or the title XIX agency.

11. In part 232, appendix A is revised
to read as follows:

Appendix A to Part 232—Model Two-
Part Good Cause Notice

This suggested two-part notice format
meets the notice requirements of
§ 232.40(b)(2). The first notice should be
provided prior to requiring the applicant’s or
recipient’s cooperation. The second notice
should be primarily provided if the applicant
or recipient so requests or following a claim
of good cause: Receipt of the notice will be
acknowledged by the applicant's or
recipient's and the worker's signature. The
signed copy should be placed in the AFDC
case record with one copy retained by the
applicant or recipient.

Before being used by a State, this model
should be adapted by substituting the
appropriate agencies' names.

Notice of Reguirement To Cooperate end
Right To Claim Good Cause for Refusal To
Cooperate in Identifying and Providing
Information To Assist States in Pursuit of
Third Parties Liable for Medical Services,
and in Child Support Enforcement.

Benefits of Child Support Enforcement

Your cooperation in the child support
enforcement process may be of value to you
and your child because it might result in the
following benefits:

¢ Finding the absent parent;

* Legally establishing your child's
paternity;

* The possibility that support payments
might be higher than your welfare grant; and

* The possibility that you and your
children may obtain rights to future social
security, veterans, or other government
benefits.

What is Meant by Cooperation?

The law requires you to cooperate with the
welfare, child support and Medicaid agencies
to get any support (financial or medical)
owed to you and any of the children for
whom you want AFDC, unless you have good
cause for not cooperating.

In cooperating with the welfare, child
support and Medicaid agencies, you may be
asked to do one or more of the following
things:

¢ Name the parent of any child applying
for or receiving AFDC, and give information
you have to help find the parents;

* Help determine legally wha the father s
if your child was born out of wedlock;

* Give help to obtain money owed to you
or the children receiving AFDC;

e Pay the State any money which is given
directly to you by the absent parent (you will
continue to get your full AFDC grant from the
State); and

* Identify and provide information to
assist the State in the pursuit of any third
party who may be liable to pay for medical
care and services.

You may be required to come to the
welfare office, child support office, court or
the State Medicaid agency to sign papers or
give necessary information.

What is Meant by Good Cause?

You may have goad cause not to cooperate
in the State’s efforts to collect child support
and to provide information to assist the State
in pursuing third party liability. You may be
excused from cooperating if you believe that
cooperation would not be in the best interest
of your child, and if you can provide evidence
to support this claim.

If You Do Not Cooperate and You Do Not
Have Good Cause

* You will be ineligible for AFDC.

¢ Your children will still be eligible for
AFDC for their own needs. Your children’s
benefita will go to another person, called a
“protective payee."

How and When You May Claim Good Cause

¢ If you want to claim good cause, you
must tell a worker that you think that you
have good cause. You can do this at any time
you believe you have good cause not to
cooperate.

¢ If you claim “good cause™ you must be
given another notice. This second notice will
explain the circumstances under which the
Welfare Agency may find good cause, and
the type of evidence or other information the
Welfare Agency needs to decide your claim.
You may also ask for this second notice to
help you decide whether or not to claim good
cause.

1 have read this notice concerning my right
to claim good cause for refusing ta cooperate.

(Signature of applicant/recipient)

(Date)
I have provided the applicant/recipient
with a copy of this notice.

(Signature of worker)

(Date)

Second Notice of Right Te Claim Good Cause
for Refusal To Cooperate in Identifying and
Providing Information to Assist the State in
Pursuit of Third Parties Liable for Medical
Services, and in Child Support Enforcement

You may claim to have good cause for
refusing to cooperate if you believe that such
cooperation would not be in the best interests
of your child. The following are
circumstances under which the Welfare
Agency may determine that you have good
cause for refusing to cooperate:
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» Cooperation is anticipated to result in
serious physical or emotional harm to the
child;

* Cooperation is anticipated to result in
physical or emotional harm to you which is
8o serious it reduces your ability to care for
the child adequately;

» The child was born after forcible rape or
incest;

* Court proceedings are going on for
adoption of the child; or

* You are working with an agency helping
you to decide whether to place the child for
adoption.

Proving Good Cause

It is your responsibility to:

* Provide the Welfare Agency with the
evidence needed to determine whether you
have good cause for refusing to cooperate (If
your reason for claiming good cause is your
fear of physical harm and it is impossible to
obtain evidence, the Welfare Agency may
still be able to make a good cause
determination after an investigation of your
claim).

* Give the necessary evidence to the
agency within 20 days after claiming good
cause. The Welfare Agency will give you
more time only if it determines that more
than 20 days are required because of the
difficulty in obtaining the evidence.

The Welfare Agency may:

* Decide your claim based on the evidence
which you give to the agency, or

* Decide to conduct an investigation to
further verify your claim. If the Welfare
Agency decides an investigation is needed,
you may be required to give information, such
as the absent parent's name and address, to
help the investigation. The agency will not
contact the absent parent without first telling
youw.

Note: If you are an applicant for assistance,
you will not receive your share of the grant
until you have given the agency the evidence
needed to support your claim, and, if
requested, the information needed to permit
an investigation of your claim.

Examples of Acceptable Evidence

The following are examples of acceptable
kinds of evidence the Welfare Agency can
use in determining if good cause exists.

If you need help in getting a copy of any of
the documents, ask the Welfare Agency. The
Welfare Agency will give you reasonable
assistance which is needed to help you
obtain the necessary documents to support
your claim.

* Birth certificates, or medical or law
enforcement records, which indicate that the
child was conceived as the result of incest or
forcible rape; :

» Court documents or other records which
indicate that legal proceedings for adoption
are pending in court;

* Court, medical, criminal, child protective
services, social services, psychological, or
law enforcement records which indicate that
the alleged or absent parent might inflict
physical or emotional harm on you or the
child;

* Medical records which indicate
emotional health history and present health
status of you or the child for whom support
would be sought; or written statements from

a mental health professional indicating a
diagnosis or prognosis concerning the
emotional health of you or the child;

¢ A written statement from a public or
private agency confirming that you are being
assisted in resolving the issue of whether to
keep or give up the child for adoption; and

* Sworn statements from individuals,
including friends, neighbors, clergymen,
social workers, and medical professionals
who might have knowledge of the
circumstances providing the basis of your
good cause claim.

Child Support Agency and Medicaid Agency
Participation and Enforcement

The Child Support Enforcement Agency or
the Medicaid Agency may review the welfare
agency’s findings and the basis for a good
cause determination in your case. If you
request a hearing regarding this issue of good
cause for refusing to cooperate, the Child
Support Enforcement Agency or the Medicaid
Agency may participate in that hearing.

The Notice must include one of the
following statements, as applicable
depending on the State plan option chosen.
See § 232.49.

Option 1. If you are found to have good
cause for not cooperating, the Child Support
Enforcement Agency may attempt to
establish paternity or collect support and the
State Medicaid Agency may attempt to
collect third party information and pursue
third parties potentiaily liable for medical
services only if the welfare agency
determines that this can be done without risk
to you or your child. This will not be done
without first telling you.

Option 2. If you are found to have good
cause for not cooperating, the Child Support
Enforcement Agency will not attempt to
establish paternity or collect support and, as
appropriate, the State Medicaid Agency may
not pursue third parties potentially liable for
medical services.

I have read this notice concerning my right
to claim good cause for refusing to cooperate.

(Signature of applicant/recipient)

(Date)
I have provided the applicant/recipient
with a copy of this notice.

(Signature of worker)

(Date)

Part 234 of chapter 11, title 45, Code of
Federal Regulations is amended as set
forth below:

PART 234—FINANCIAL ASSISTANCE
TO INDIVIDUALS

1. The authority citation for part 234 is
revised to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

2. Section 234.60 is amended by
revising paragraphs (a)(1) and (a)(13) to
read as follows:

§ 234.60 Protective, vendor and two-party
payments for dependent children.

(a) * * * (1) If a State plan for AFDC
under title IV-A of the Social Security
Act provides for protective, vendor and
two-party payments for cases other than
failure to participate in the Job
Opportunities and Basic Skills Training
(JOBS) Program under § 250.34(d), or
failure by the caretaker relative to meet
the eligibility requirements of § 232.11,
232.12, or 232,13 of this chapter. It must
meet the requirements in paragraphs (a)
(2) through (11) of this section. In
addition, the plan may provide for
protective, vendor, and two-party
payments at the request of recipients as
provided in paragraph (a)(14) of this
section.

- - * - *

(13) For cases in which a caretaker
relative fails to meet the eligibility
requirements of §§ 232.11, 232.12, or
232.13 of this chapter by failing to assign
rights to support, cooperate in
determining paternity, securing support,
or identifying and providing information
to assist the State in pursuing third party
liability for medical services, the State
plan must provide that only the
requirements of paragraphs (a)(7) and
(9)(ii) of this section will be applicable.
For such cases, the entire amount of the
assistance payment will be in the form
of protective or vendor payments. These
protective or vendor payments will be
terminated, with return to money
payment status, only upon compliance
by the caretaker relative with the
eligibility requirements of §§ 232.11,
232.12, and 232.13 of this chapter.
However, if after making all reasonable
efforts, the State agency is unable to
locate an appropriate individual to
whom protective payments can be
made, the State may continue to make
payments on behalf of the remaining
members of the assistance unit to the
sanctioned caretaker relative.

- - . - -

Part 235 of chapter I, title 45, Code of
Federal Regulations is amended as set
forth below:

PART 235—ADMINISTRATION OF
FINANCIAL PROGRAMS

1. The authority citation for part 230 is
revised to read as set forth below, and
the authority citations following any
section in the part are removed.

Authority: Secs. 2, 3, 402, 403, 1002, 1003,
1102, 1402, 1403, 1602, and 1603, Social
Security Act as amended (42 U.S.C. 302, 303,
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602, 603, 1202, 1203, 1302, and Part XXIII of
Pub. L. 97-35, 1352, 1353, 1382, and 1382).

2. Section 235.70 is amended by
revising the section heading and
introductory text of paragraph (&) and
paragraph (b}(2) to read as follows:

§ 235,70 Prompt notice to chilld support or
Madicald agency.

(a) A State plan under title IV-A of
the Social Security Act must provide for
prompt notice to the State or local child
support agency designated pursuant to
section 454(3) of the Social Security Act
and to the State title XIX agency, as
appropriate, whenever:

» - * - -

(b) *

(2) Prompt notice means written
notice including a copy of the AFDC
case record, or all relevant information
as prescribed by the child support
agency. Prompt notice must also include
all relevant information as prescribed by
the State medicaid agency for the
pursuit of liable third parties. The
prompt notice shall be provided within
two working days of the furnishing of
aid er the determination that an
individual is a recipient under
§ 233.20(a)(3)(viii)(D). The title [V-A,
IV-D and XIX agencies may agree to
provide notice immediately upon the
filing of an application for assistance.
[FR Doc. 91-4658 Filed 3-1-91; 8:45 am]
BILLING CODE 4150-04-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 90-567; RM-7468]

Radio Broadcasting Services;
arquette, M!

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SumMARY: This document allots Channel
231A to Marquette, Michigan, as that
community's third FM broadcast service
in response to a petition filed by Iron
Mountain-Kingsford Broadcasting
Company. See 55 FR 49400, November
28, 1990. Canadian concurrence has
been obtained for this allotment at
coordinates 46-33-00 and 87-23-36.

EFFECTIVE DATE: April 12, 1991; the
window period for filing applications for
Channel 231A at Marquette will open on
April 15, 1891, and close on May 15,
1991,

FCR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 834-8530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 90-567,
adopted February 11, 1991, and released
February 26, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230}, 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 8573800, 2100 M Street, NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting,

FART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by adding Channel 231A at Marquette.
Federal Communications Commission:
Andrew ]. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 914854 Filed 3-1-91; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73
[M#M Docket No. 90-463; RM-7371]

Radio Broadcasting Services;
Coleraine, MN

AGENCY: Federal Communications
Commissien.

ACTION: Final rule.

summaRY: This document allots Channel
241C1 to Coleraine, Minnesota, as that
community’s first FM broadcast station,
in response to a petition filed by Lew
Latto. See 55 FR 45621, October 30, 1990.
There is a site restriction 8.8 kilometers
(5.4 miles) north of the community.
Canadian concurrence has been
obtained for this allotment at
coordinates 47-21-24 and 93-25-47,
EFFECTIVE DATE: April 12, 1991; the
window period for filing applications for
Channel 241C1 at Coleraine will open on
April 15, 1991, and close on May 15,
1991,

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUFPLEMENTARY INFORMATION: This is a
synopsis of the Commission’'s Report
and Order, MM Docket No. 90-463,
adopted February 11, 1901, and relcased
February 26, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy coentractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW.,, suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Minnesota, is
amended by adding Channel 241C1,
Coleraine.

Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 914957 Filed 3-1-91; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 80-565; RiM-7536]

Radio Broadcasting Services; Deer
River, MN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 288C1 for Channel 288A at Deer
River, Minnesota, in response to a
petition filed by Radio Ingstad
Minnesota, Inc. See 55 FR 49542,
November 29, 1990. We shall also
modify the construction permit for
Station KXGP, Channel 288A, Deer
River, to specify operation on Channel
288C1. Canadian concurrence has been
obtained for this allotment at
coordinates 47-23-00 and 93-24-10.

EFFECTIVE DATE: April 12, 1991,
FOR FURTHER INFORMATION CONTACT:

Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90-565,
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adopted February 11, 1991, and released
February 26, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street NW,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Minnesota, is
amended by removing Channel 288A
and adding Channel 288C1 at Deer
River. :

Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-4955 Filed 3-1-91; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73
[MM Docket No. 90-528; RM-7498]

Radio Broadcasting Services; McLain,
MS

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SuMMARY: This document allots Channel
245A to McLain, Mississippi, as that
community's first FM broadcast service
in response to a petition filed by
Community Broadcasting, Inc. See 55 FR
47494, November 14, 1990. There is a site
restriction 11.7 kilometers (7.3 miles)
southeast of the community to avoid a
short spacing to vacant but applied for
Channel 243A, Richton, Mississippi. The
coordinates for Channel 245A are 31-03-
54 and 88-43-01.

EFFECTIVE DATE: April 12, 1991; the
window period for filing applications for
Channel 245A at McLain will open on
April 15, 1991, and close on May 15,
1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 90-528,
adopted February 11, 1991, and released
February 26, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED)

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2, Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by adding Channel 2454,
McLain.

Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-4956 Filed 3-1-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 80-538; RM-7508]

Radio Broadcasting Services; Tomah,
wi

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 233C3 for Channel 233A at

Tomah, Wisconsin, in response to a
petition filed by Jamie Lee Westpfahl.
See 55 FR 48259, November 20, 1990. We
shall also modify the construction
permit for Station WZFR, Channel 233A,
Tomah, to specify operation on Channel
233C3. The coordinates for Channel
233C3 are 43-57-19 and 90-19-20, with a
site restriction 15 kilometers (9.3 miles)
east of the community to avoid short
spacings to the construction permit for
Station WPRE(FM), Channel 232C2,
Prairie du Chien, Wisconsin, and the
construction permit and modification
application for Station KKOO(FM),
Channel 234A, Caledonia, Minnesota.

EFFECTIVE DATE: April 12, 1991.

FO{\ FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90-538,
adopted February 11, 1991, and released
February 28, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1918 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW. suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by removing Channel 233A
and adding Channel 233C3 at Tomah.
Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-4958 Filed 3-1-91; 8:45 am]
BILLING CODE 6712-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 91-NM-34-AD]

Airworthiness Directives; Boeing
Models 707, 727, 737, 747, and 757
Serles Airplanes; and McDonnell
Douglas Models DC-8, DC-9 (Includes
MD-80 Series), and DC-10 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

sumMMARY: This notice proposes to
supersede an existing airworthiness
directive (AD), applicable to certain
Boeing and McDonnell Douglas
airplanes, which currently requires
certain operational and equipment
changes and design modifications to be
accomplished to maximize cargo fire
detection and protection. The existing
rule (AD 89-18-12 R1) was based on the
FAA's determination that the existing
Class B cargo compartment firefighting
procedures and fire protection features
did not provide adequate protection
from a fire that could occur in main deck
cargo areas, and could result in the loss
of an airplane if an uncontrolled cargo
fire occurred. This proposed action
would revise certain portions of the
existing rule and allow additional time
to comply with certain other
requirements. This proposal is prompted
by additional information concerning
firefighting concepts which has been
received since issuance of the original
AD, and by reports from operators
concerning the severe economic impact
caused by implementing the existing AD
within the required compliance period.
DATES: Comments concerning the
proposed changes to AD 89-18-12 R1, as
stated in the proposed rule, must be
received no later than March 25, 1991.
Comments concerning the remainder of

the proposed rule must be received no
later than May 25, 1991,

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 91-NM-
34-AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan Letcher, Seattle Aircraft
Certification Office, Systems and
Equipment Branch, ANM-130S,
Northwest Mountain Region, 1601 Lind
Avenue SW., Renton, Washington
98055-4056; telephone (206) 227-2670; or
Mr. Kevin Kuniyoshi, Los Angeles
Aircraft Certification Office, Systems
and Equipment Branch, ANM-130L,
Northwest Mountain Region, 3229 E.
Spring Street, Long Beach, California
90806-2425: telephone (213) 988-5337.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in duplicate to the
address specified above. All
communications received on or before
the closing dates for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA /public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Two separate closing dates for
comments have been established. The
first closing date, which is 30 days after
issuance of this Notice, covers only
comments related to those changes to
AD 89-18-12 R1 as stated in the
proposed rule, This short comment

period has been established so that
relief for affected operators may be
possible from the May 3, 1991,
compliance deadline of AD 89-18-12 R1.
A longer comment period is being
provided to allow commenters time to
prepare the more extensive comments
anticipated concerning the balance of
the proposal.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: "Comments to
Docket Number 91-NM-34-AD." The
post card will be date/time stamped and
returned to the commenter.

Discussion

On August 10, 1989, the FAA issued
AD 89-18-12, Amendment 39-6301 (54
FR 34762, August 21, 1989), applicable to
certain Boeing and McDonnell Douglas
airplanes, to require (1) modification of
all Class B cargo compartments to Class
C cargo compartments, or (2) the use of
flame penetration-resistant cargo
containers equipped with smoke
detection and fire extinguishing systems,
or (3) use of individuals trained to fight
cargo fires and certain modifications to
Class B cargo compartments and
associated systems. That action was
prompted by an FAA evaluation of the
existing fire protection features of
*Combi" airplanes following the loss of
a Boeing Model 747-200 “Combi" that
developed a major fire in the main deck
cargo compartment, That AD was issued
to prevent the occurrence of an
uncontrolled cargo fire that could cause
systems and structural damage, leading
to loss of the airplane. The FAA later
issued AD 89-18-12 R1, Amendment 39—
6557 (55 FR 11163, March 27, 1990), to
revise the effective date of the original
AD in order to allow additional time
necessary to develop the design changes
and firefighter training programs
required by the original AD.

Since issuance of AD 89-18-12 R1, the
FAA has received additional
information from manufacturers,
airlines, and industry that indicates that
paragraphs A. and B. of the AD should
be re-evaluated. More importantly,
preliminary information from testing
performed at the FAA Technical Center
indicates that in some cases, actively
fighting a fire in a cargo container may
be less effective than leaving it alone
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until the airplane has landed. This
information, which was not available
prior to the issuance of AD 89-18-12 R1,
has a significant impact on the definition
of equipment, procedures, and training
needed to effectively fight cargo fires.
Training guidelines that take this new
information into account could not be
provided by the FAA in time for
operators to meet the May 3, 1991,
compliance deadline of AD 89-18-12 R1
for implementation of the requirement
for dedicated firefighters. Certain major
design modifications required by
paragraph B. of AD 89-18-12 R1 may
also be significantly impacted by a
change in firefighting procedures.

In addition to the difficulties
associated with defining equipment,
procedures, and training for
implementation of dedicated firefighters
by May 3, 1991, recent information from
operators indicates that the economic
impact of certain portions of AD 89-18—
12 R1 may be greater than originally
estimated. In particular, the
implementation of the requirement for
30-minute walk-through inspections on
wide-body “Combis" prior to the
availability of a thermal monitoring
system could necessitate the hiring of
additional personnel, who would no
longer be required upon installation of a
thermal monitoring system when it
becomes available. Thermal monitoring
systems for use on narrow-body
“Combis" that undergo frequent
passenger/cargo mix reconfigurations
are expensive and difficult to design.
For operators of these airplanes,
authorization to use 30-minute walk-
throughs in lieu of thermal monitoring
systems is more feasible economically,
but is not provided for in AD 89-18-12
R1.

In light of the uncertainty concerning
firefighting procedures, the harsh
economic impact of implementing
certain portions of AD 89-18-12 R1
within the preseribed compliance period
may not be justified. For this reason,
more time is appropriate to allow for the
re-evaluation of firefighting equipment,
procedures, and training, and the
possible re-evaluation of some of the
modifications currently required by
paragraph B. of AD 89-18-12 R1. In
addition, this delay will allow for FAA
coordination with the Joint Aviation
Authorities, who are currently
considering similar rulemaking:

In light of this new information and
on-going re-evaluation, the FAA is
proposing a new AD which would
supersede AD 89-18-12 R1 with a new
AD that would (1) delay the requirement
for implementation of the "dedicated™
firefighter and associated approved

firefighting procedures and training for
two years; (2) delay the requirement for
implementation of the 30-minute
ingpections for two years; and (3) allow
relief from the requirement to install a
thermal monitoring system, provided
that 30-minute inspections are
continued. This proposed rule
essentially accomplishes these changes
by moving the requirements for
dedicated firefighters and 30-minute
inspections to paragraph B., which must
be complied with by May 3, 1993. These
requirements were previously located in
paragraph A. of AD 89-18-12 R1, and
therefore had to be accomplished by
May 3, 1991.

Comments are requested on all
portions of the proposed rule. In
addition, comments are requested on the
requirements relating to firefighting
equipment, procedures, and training.
The request for comments is intended to
encourage a broad scope of comments
concerning the overall content of the
proposed rule. Of particular interest are
comments concerning cargo
compartment liners, the use of fire
resistant blankets or igloos in lieu of
liners, remote compartment monitoring
systems (thermal, video, improved
smoke detection), fire knock-down
systems, halon substitutes,
extinguishant quantities, ventilation
control in the cargo compartment,
illumination requirements for
firefighting, protective garments,
firefighting equipment, and two-way
communications between the firefighter
and cockpit.

The FAA will also consider comments
concerning the appropriateness of
imposing different “levels" of
requirements based on airplane size and
other meaningful characteristics. In
addition, comments concerning the cost
and time required for research,
development, and installation of
systems required by the propesed rule
or alternate proposals are invited. All
comments should be specific, provide
justification, and, where possible, offer
alternatives.

Comments are requested in two
phases. Comments concerning the
proposed rule, as it differs from AD 89—
18-12 R1, are required within a
relatively short time frame to ensure
issuance of a final rule for this action
prior te the current May 3, 1991,
compliance deadline of AD 89-18-12 R1.
A longer period is allowed for comments
concerning the remainder of the
proposed rule, which is essentially
unchanged from AD 89-18-12 R1, to
allow the public adequate time to
prepare comments, which are expected
to be more extensive. Based on these

later comments, additional rulemaking
may be considered.

By using this two-phase process, the
FAA intends that safety be assured in
the interim by the fact that certain of the
requirements of AD 89-18-12 R1, which
are scheduled to go inta effect as of May
3, 1991, will be effective as of that date,
without interruption; the FAA has
determined that those requirements are
adequate to assure safety in the interim
period.

There are approximately 278 Boeing
Model 707, 727, 737, 747, and 757 series
airplanes and 124 McDonnell Douglas
Model DC-8, DC-9, and DC-10 series
airplanes of the affected design in the
worldwide fleet. It is estimated that
approximately 80 Boeing Medel 707, 727,
737, 747, and 757 series airplanes, and
124 McDonnell Douglas Meodel DC-8,
DC-9, and DC-10 series airplanes, of
U.S. registry have been certified to
operate with a Class B main deck cargo
compartment. Many of these airplanes
have been permanently operated in the
all-passenger configuration and are,
therefore, not affected by this rule.
Approximately 40 of these airplanes,
presently operated by U.S. operators in
the mixed cargo/passenger
configuration, would be affected by this
proposal.

The design alternative selected by an
operator will have a significant impact
on the cost of complying with this
proposed AD. The highest cost option is
expected to be the conversion to a Class
C compartment, as defined in paragraph
B.1. of this proposal. A conservative cost
estimate for such a modification, based
upon costs of required materials, labor,
and testing, is $1,000,000 per airplane.
Based on these figures, the total cost of
the AD on U.S. operators is estimated to
be $40,000,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications te warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a "‘significant
rule’ under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the




Federal Register / Vol. 56, No. 42 / Monday, March 4, 1991 / Proposed Rules

criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the Rules
Docket. A copy of it may be obtained
from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 38—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Autherity: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
superseding Amendment 39-6557 (55 FR
11163, March 27, 1990), AD 89-18-12 R1,
with the following new airworthiness
directive:

Boeing and McDonnell Douglas: Applies to
Boeing Models 707, 727, 737, 747, and 757
series airplanes and McDonnell Douglas
Models DC-8, DC-9, (includes MD-80
series), and DC-10 series airplanes;
equipped with a main deck Class B cargo
compartment, as defined by FAR
25.857(b) or its predecessors, with a
volume exceeding 200 cubic feet;
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To minimize the hazard associated with a
main deck Class B cargo compartment fire,
accomplish the following:

A. Within one year after May 3, 1990 (the
effective date of Amendment 39-8557, AD 89—
18-12 R1), or prior to carrying cargo in a
Class B cargo compartment, whichever
occurs later, accomplish the following in
accordance with the appropriate technical
data approved by the Manager, Seattle
Aircraft Certification Office (for Boeing series
airplanes); or the Manager, Los Angeles
Aircraft Certification Office (for McDonnell
Douglas series airplanes):

1. Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM) to include the following:

FOR EACH FLIGHT IN WHICH CARGO IS
TRANSPORTED IN THE CLASS B CARGO
COMPARTMENT:

Prior to flight, a flight deck crewmember
must make a visual inspection throughout the
Class B cargo compartment to verify access
to cargo and the general fire security of the
compartment after the cargo door is closed
and secured.

2. Incorporate the following systems and
equipment:

a. Provide appropriate protective garments
stored adjacent to the cargo compartment
entrance,

b. Provide a minimum of 30 minutes of
protective breathing. This equipment must
meet the requirements of Technical Standard
Order (TSO) C-1186, Action Notice 8150.2A, or
equivalent, and be stored adjacent to the
cargo compartment entrance.

c. Provide a minimum of 48 lbs. Halon 1211
fire extinguishant, or its equivalent, in
portable fire extinguisher bottles readily
available for use in the cargo compartment.
At least two bottles must be a minimum of 18
1b. capacity.

d. Provide at least two Underwriters
Laboratories (UL)2A (2-1/2 gallon) rated
water portable fire extinguishers, or its
equivalent, adjacent to the cargo
compartment entrance for use in the
compartment.

e. Provide a means for two-way
communication between the flight deck and
the interior of the cargo compartment.

f. Install placards in conspicuous place(s)
within the cargo compartment clearly
defining the cargo loading envelope and
limitations that provide sufficient access of
sufficient width for firefighting along the
entire length of at least two sides of a loaded
pallet or container. Amend the appropriate
Weight and Balance and loading instructions
by description and diagrams to include this
information,

Note: In accordance with paragraph C.,
below, if the requirements of paragraph B.1.
or B.2. of this AD are accomplished within
one year after the effective date of AD 89-18-
12 RI, compliance with paragraph A. of this
AD is unnecessary.

B. Within three years after May 3, 1990 (the
effective date of Amendment 39-8557, AD 89
18-12 R1), or prior to carrying cargo in a
Class B cargo compartment, whichever
occurs later, accomplish the requirements of
paragraph B.1., B.2,, or B.3., below:

1. Modify the Class B cargo compartment to
comply with the requirements for a Class C
cargo compartment, as defined in FAR 25.855
(Amdt. 25-60), 25.857(c) and 25.858 (Amdt. 25—
54),

2. Modify all main deck Class B cargo
compartments to require the following
placard installed in conspicuous locations
approved by the Manager, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region (for Boeing airplanes), or
the Manager, Los Angeles Aircraft
Certification Office, FAA, Northwest
Mountain Region (for McDonnell Douglas
airplanes), throughout the compartment:

“Cargo carried in this compartment must
be loaded in an approved flame penetration-
resistant container meeting the requirements
of FAR 25.857(c) with ceiling and sidewall
liners and floor panels that meet the
requirements of FAR 25, appendix F, part III,
(Amdt. 25-60)."

3. In addition to the requirements of
paragraph A.2,, above, accomplish the
following in accordance with technical data
approved by the Manager, Seattle Aircraft
Certification Office (for affected Boeing
series airplanes), or the Manager, Los
Angeles Aircraft Certification Office (for

affected McDonnell Douglas series
airplanes), to include the following:

a. Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM) to include the following:

FOR EACH FLIGHT IN WHICH CARGO IS
TRANSPORTED IN THE CLASS B CARGO
COMPARTMENT:

(1) For airplanes having compartments of
200 square feet or less of cargo/baggage {loor
area, a minimum of one individual trained to
fight cargo fires must be provided. (This
individual is in addition to the crew members
required by the operational rules.)

(2) Prior to flight, a flight deck crewmember
or the individual required by the previous
paragraph B.3.a.(1) must make a visual
ingpection throughout the Class B cargo
compartment to verify access to cargo and
the general fire security of the compartment
after the cargo door is closed and secured.

(8) For airplanes having compartments with
more than 200 square feet of cargo/baggage
floor area, provide an additional person
trained to fight cargo fires to work with the
individual required by the previous
paragraph B.3.a.(1). (This individual may be a
required flight attendant.)

b. Provide a cargo compartment fire “knock
down" extinguishing system that provides an
initial fire extinguishant concentration of at
least 5 percent of the empty compartment
volume of Halon 1301 or equivalent, and a
fire suppression extinguishant concentration
of at least 3 percent of the empty
compartment volume of Halon 1301 or
equivalent, for a period of time not less than
15 minutes.

c. Provide a smoke or fire detection system
that meets the requirements of FAR 25.858
(Amdt. 25-54) and also provides an aural and
visual warning to the station assigned to the
individual trained to fight cargo fires. The
designated station must be located adjacent
to the inflight access door to the cargo
compartment.

d. Provide & means from the flight deck to
shut off ventilation system inflow to the
cargo compartment.

e. Accomplish the requirements of
paragraph B.3.e.(1) or B.3.e.(2):

(1) Provide a thermal monitoring system to
the flight deck and station designated for the
individual trained to fight cargo fire to advise
of potentially hazardous conditions within
the cargo compartment.

(2) At intervals not to exceed 30 minutes in
flight and continuously after a fire has been
detected and extinguished, the individual
trained to fight cargo fires must conduct a
visual inspection throughout the Class B
cargo compartment to monitor for evidence of
fire.

f. Provide a cargo compartment liner that
meets the requirements of FAR 25.855, (Amdt.
25-80). The smoke/fire barrier between the
occupants and cargo compartment must
extend from the cargo compartment floor to
the ceiling liner, or top skin of the airplane,
and from the right side liner to the left side
liner of the cargo compartment. The liner and
barrier seals must also be constructed of
materials that meet the Flame Penetration
Resistance requirements of FAR 25, appendix
F part Il (Amt. 25-60), except that currently-
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installed glass fiber reinforced resin material
is acceptable. In addition, provide protective
covers for cockpit voice and flight data
recorders, windows, wiring, and primary
flight control systems (unless it can be shown
that a fire could not cause jamming or loss of
control), and other equipment within the
compartment that is required for safe flight
and landing; those covers must be
constructed of materials that meet the Flame
Penetration Resistance requirements of FAR
25, appendix F, part [Il (Amdt. 25-60).

8- Provide illumination of the cargo
compartment as follows:

(1) General area illumination ef the cargo
with an average illumination of 0.1 foot-
candle measured at 40-inch intervals both at
one-half the pallet or container height, and at
the full pallet or container height.

(2) Mumination of the access pathways
required by paragraph A.2.f. of this AD under
visibility conditions likely to be encountered
after a fire and discharge of the fire
extinguishant, and prior to the decay of
extinguishant concentration below 3 percent,
must provide an average of 0.1 foot-candle
measured at each 40-inch interval, with not
less than 0.05 foot-candle minimum along a
line that is within 2 inches of and parallel to
the floor centered on the pathway.

h. Provide a safe means to effectively
discharge portable fire extinguishers into
each container or into each pallet that is
covered.

i. Establish FAA-approved firefighting
procedures for controlling cargo compartment
fires.

j. Establish an FAA-approved training
program for firefighters required by
paragraphs B.3.a.(1) and B.3.a.(3) of this AD.

k. Demonstrate the following features and
functions during flight tests:

(1) Fire Extinguishant Concentration,
required by paragraph B.3.b. of this AD,

(2) Smoke or Fire Detection System,
required by paragraph B.3.c. of this AD.

(3) Prevention of Smoke Penetration into
occupied compartments. [Refer to FAR
25.857(b)2 and 25.855 (e)2.}

(4) Compartment Temperature Indication
System, if required by paragraph B.3.e. of this
AD

(5) Cargo accessibility, required by
paragraph A.2.E of this AD.

(6) Firefighting procedures, required by
paragraph B.3.i. of this AD.

k. Items specified in paragraphs B.3.h(5)
and B.3.h(6) of this AD must be evaluated
under reduced visibility conditions
representative of those likely to oceur with
cargo fires.

1. Provide a means of two-way
communication between the flight deck and
the station assigned to the individual trained
to fight cargo fires.

€. Compliance with the paragraphs B.1. or
B.2. of this AD constitutes terminating action
for the requirements of paragraph A. of this-
AD.
An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate (for
Boeing series airplanes); or the Manager, Los

Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region (for McDonnell
Douglas series airplanes).

Naote: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Seattle ACO.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

Issued in Renton, Washington, on February
21, 1991,

Leroy A. Keith,

Manager; Transport Airplane Directorate.
Aircraft Certification Service.

[FR Doc. 91-4985 Filed 3-1-91; 8:45 am]
BILLING CODE 49810-13-M

14 CFR Part 91
[Docket No. 26433; Notice No. 91-7]
RIN 2120-AD96

Phaseout of Stage 2 Airplanes
Operating in the 48 Contiguous United
States and the District of Columbia;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT. 2

ACTION: Notice of proposed rulemaking;
correction.

sumMMARY: This notice corrects a
statement in the Supplementary
Information section of the above-
captioned notice of propesed rulemaking
previously published in the Federal
Register (56 FR 8628, February 28, 1991].
An incorrect closing date of March 29,
1991 was included in the first paragraph
of the Supplementary Information
section; the correct date for the close of
the comment period is April 15, 1991, the
date that was cited in the DATES
caption.
FOR FURTHER INFORMATION CONTACT:
Mr. William Albee, Manager, Policy and
Regulatory Division (AEE 300), Office of
Environment and Energy, Federsl
Aviation Administration, 800
Independence Avenue, SW.,
Washingten, DC 20591, (202) 267-3553.
Issued in Washington, DC on February 28,
1991,
Donald P. Byrae,
Assistant Chief Counsel for Regulations and
Enforcement.
[FR Doc. 91-5134 Filed 2-28-91; 11:24 am]
BILLING CODE 4810-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
Docket No. RM84-9-001]

Calculation of Cash Working Capital
Allowance for Electric Utilities

Issued February 25, 1891,
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of Proposed rulemaking;
denial of rehearing of termination order.

SUMMARY: The Federal Energy
Regulatory Commission (Commissien) is
denying rehearing of its order
terminating a rulemaking docket
instituted by a Notice of Proposed
Rulemaking issued on April 5, 1984, in
Docket No. RM84-8-000. 49 FR 14,384
(April 11, 1984). The proposed
rulemaking would have amended the
Commission's regulations by adding a
new section relating to the cash working
capital allowance for electric utilities.
Under the proposed regulations, the
cash working capital allowance would
have been zero dollars unless a party
justified a different result. In denying
rehearing, the Commission finds that the
statistical evidence in the record of this
proceeding, and the Commission's
experience in other proceedings since
issuance of the propesed regulation,
does not support a departure from
current practice on the cash working
capital allowance for electric utilities.

EFFECTIVE DATE: This denial of
rehearing is effective February 25, 1991.

FOR FURTHER INFORMATION CONTACT:
Michael Bardee, Office of General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE.,Washington, DC 20426, (202) 208—
0626.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
3308, at the Commission's Headquarters,
94l North Capitol Street, NE.,
Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
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access CIPS, set your communications
software to use 300, 1200 or 2400 baud,
full duplex, no parity, 8 data bits, and 1
stop bit. The full text of this termination
order will be available on CIPS for 10
days from the date of issuance. The
complete text on diskette in
WordPerfect format may also be
purchased from the Commission's copy
contractor, La Dorn Systems
Corporation, also located in room 3308,
941 North Capitol Sireet, NE.,
Washington, DC 20428.

Order Denying Rehearing

Issued February 25, 1991.

In the matter of: Before Commissioners:
Martin L. Allday, Chairman; Charles A.
Trabandt, Elizabeth Anne Moler, Jerry J.
Langdon and Branko Terzic.

On November 14, 1990, the Towns of
Norwood, Concord and Wellesley,
Massachusetts filed a request for
rehearing of the Commission's order
issued in this proceeding on October 15,
1990. 53 FERC { 61,052 (1990).

Background

In its October 15, 1990 order, the
Commission terminated a rulemaking on
the cash working capital allowance for
electric utilities instituted by a Notice of
Proposed Rulemaking issued on April 5,
1984.* Under the proposed regulations,
the allowance would have been zero
dollars unless a fully developed and
reliable lead-lag study demonstrated a
significant difference between a utility's
average dates for payment of certain
operating expenses and receipt of
revenues for services to ratepayers. The
proposed regulations would have
superseded the Commission's practice
on cash working capital for electric
utilities, summarized as follows:

Where a fuily developed and reliable lead-
lag study is available in the record, we will
utilize that study to determine the working
capital allowance. Where a study meeting
these criteria is not available we will
continue to apply the 45-day convention.
However, two adjustments will be made in
the latter instance, provided the information
is available. Fossil fuel expense has come to
represent a major expense item for many
utilities and, therefore a substantial
component of the O&M expenses. Where this
18 the case, and the actual lag in the payment
for fossil fuel is known, the amount thereof
will be substituted as an adjustment to the
results otherwise attained by the 45-day rule.
Second, where an adjustment for fuel
expense lag is made, a further adjustment
will be performed as an add-on to the results
under the formula, to recognize the increased
importance to the utilities of purchased
power expense.

! FERC Statutes and Regulations,
Regulations 1982-85, § 32,373 (1984) (NOFR).

Carolina Power & Light Co., Opinion No.
19-A, 6 FERC { 61,154 at 61,296 (footnote
omitted), reh’g denied. 7 FERC { 61,008
(1979).

In terminating the rulemaking, the
Commission explained that the
evidentiary basis for the proposed
regulations consisted of only eight lead-
lag studies, based on only five utilities,
none of which were chosen as
representative of the entire industry.
The Commission found this evidence
unreliable. The Commission decided not
to codify any policy on cash working
capital but instead to continue
adjudicating the issue case-by-case. The
Commission noted that its prior practice
had prompted little litigation in the six
years since issuance of the NOPR. The
Commission concluded that there was
not only an insufficient evidentiary
basis in this proceeding, but also no
cause in its experience since issuing the
NOPR, for departing from its prior
practice.

In their request for rehearing, the
Towns raise essentially two arguments.
First, the Towns argue that the 45-day
rule is unsupported by any evidence,
particularly since the Commission has
rejected the 45-day rule for gas
companies.? The Towns contend that
the 45-day rule is conceptually flawed.
They cite the Commission’s statements,
in rejecting the 45-day rule for gas
companies and in proposing similar
action for electric utilities, that: (1)
computerization and other
improvements in billing procedures have
reduced the time necessary for billing
and payment;? (2) rejection of the 45-day
rule for gas companies was supported
by the results of 27 gas company lead-
lag studies;* and (3) the 45-day rule's
failure to account for all necessary
expenses may account for its failure in
some cases to properly reflect working
cash needs.®

The Towns add that their analysis of
the eight electric utility lead-lag studies
cited above demonstrates that: (1) The
mean of the studies is not significantly
different from zero, i.e., that the studies
support no cash working capital
allowance; and (2) statistically, the
mean of the studies is almost certainly
not 45 days. The Towns argue that these
studies constituted the totality of all
lead-lag studies found fully developed
and reliable by the Commission and

2 Revisions to the Filing Requirements for
Changes in a Tariff, ef al. Order No. 383, 48 FR
24880, FERC Statutes & Regulations, Regulations
Preambles 1082-85 § 30,574 at 30,886-03 (1984).

3 Id. at 30,990,

4 /d. at 30,991,

® FERC Statutes and Regulations, Proposed
Regulations 1882-85 at 32,940,

were not shown to contain an anti-
utility bias.

Second, the Towns argue that the 45-
day rule unlawfully places the burden of
proof for cash working capital on
customers instead of on utilities seeking
an allowance. The Towns argue that, if
the eight electric utility lead-lag studies
are deemed unreliable, the resulting lack
of reliable evidence may not redound to
the benefit of the utilities who bear the
burden of proof. The Towns argue that
the lack of litigation on this issue in
recent years is due, not to the justness of
the policy, but to the extensive effort a
customer must expend to present a fully
developed and reliable lead-lag study.
The Towns argue that the Commission
was established to protect consumers
and that avoidance of litigation cannot
justify the 45-day rule.

Discussion

For the reasons given below, the
Commission will deny the Towns'
request for rehearing.

The 45-day rule, as modified over the
years, has been the Commission’s policy
since its initial adoption over 50 years
ago in Interstate Power Company. 2 FPC
71, 85 (1939). In 1979, the Commission
described the “many benefits" of the 45-
day rule as follows:

* * * first, it avoids imposing on utilities,
and, ultimately, on their consumers, the cost
of regularly performing a thorough and
detailed lead-lag study. Second, the method
has been found te produce reasonable results
over the years without the expense of
prolonged litigation. Third, it affords
substantial advantages from the standpoints
of administrative convenience and as an aid
to the Commission in managing its large and
increasing caseload.®

In more recent years, the Commission
has continued to find that using the 45-
day rule to determine an electric utility's
cash working capital allowance results
in just and reasonable rates.” In short,
contrary to the Town’s claim, we find
that the 45-day rule continues to
represent a reasonable approach in the
first instance to determining a utility's
cash working capital allowance.®

® 6 FERC at 61,285 (footnote omitted).

* Eg., Niagara Mohawk Power Corporation,
Opinion No. 296, 42 FERC § 61,143 at 61,534 (1988);
Union Electric Company, Opinion No. 205, 28 FERC
1 61,125 at 61,313, reh’g denied, Opinion No. 205-A,
27 FERC { 61,008 {1984).

® As we explained in our October 15, 1690 order,
however, while we will continue to apply the 45-day
rule in the first instance, we will also continue to
allow the participants to adjudicate the issue on a
case-by-case basis where the participants believe it
is appropriate to do so,




8940

Federal Register / Vol. 56, No. 42 / Monday, March 4, 1991 / Proposed Rules

Any change from this approach must
be supported by a reasoned analysis
and justified by record evidence.? The
record in this proceeding does not
support such a change. The eight studies
cited in the NOPR are not representative
of the electric utility industry and thus
are unreliable in assessing the cash
working capital needs of that industry.
The issue of whether these data are
biased in favor of utilities or consumers
is irrelevant because, in either case, the
data are unreliable. Moreover; the
Towns' analysis of the mean of the eight
studies is no more probative in this
rulemaking than are the studies
themselves. Since the only statistical
evidence in the record of this
rulemaking is unreliable, the
Commission has no evidentiary basis for
altering its policy.

Neither the Commission's rejection of
the 45-day rule for gas companies nor
the 27 gas company lead-lag studies that
justified that action require similar
action for electric utilities. The gas and
electric utility industries often require
different treatment.*© In the gas
company rulemaking, the statistical
evidence was deemed reliable and
justified a change in policy: here, the
evidence is unreliable and cannot
support a change in policy. Moreover,
the 27 gas company lead-lag studies
* cannot justify a change in policy for
electric utilities. The Commission cannot
assume that the cash working capital
needs of the two industries are similar.

Moreover, contrary to the Towns’
claim, the 45-day rule does not
contravene statutory and precedential
mandates on who bears the burden of
proof. The statute and precedent
delineate who has the burden of proof
and the 45-day rule does not create an
exception to their dictates.

In any section 205 proceeding under
the Federal Power Act, the public utility
has the burden of proving that its
proposed rate increase is just and
reasonable.’* Whether or not the filing

* Motor Vehicle Mfrs. Ass'n v. State Farm Mutual
Auto ‘ns. Co., 483 U.S. 20, 42 (1983); Center for
Scienue in the Public Interest v. Dep't of Treasury,
797 F.2d 995, 909 (D.C. Cir. 1986); St. James Hosp. v.
Heckler, 760 F.2d 1460, 1472 (7th Cir.). cert. denied,
474 U.S. 902 (1985).

19 Cities of Aitkin v. FERC, 704 F.2d 1254, 1257 n.4
(D.C. Cir. 1882): Arkansas Louisiana Gas Co. v.
FERC, 654 F.2d 435, 429 n.8 (5th Cir. 1981);
Southwestern Public Service Co., Opinion No. 339-
A, 53 FERC { 61,084 at 81,241 n.23, reh g denied.

utility uses the 45-day rule in developing
its proposed rate increase, the filing
utility must bear the initial burden of
proof and, if challenged, also must bear
the burden of ultimate persuasion.*2 The
filing utility in meeting its initial burden
is entitled to rely on the presumption of
reasonableness that attaches to any
Commission precedent or policy.*? That
is, the Commission adopted the 45-day
rule because, inter alia, the Commission
determined that in the first instance the
45-day rule produces reasonable results,
and, if the filing utility decides to use the
45-day rule, it is entitled to rely on the
45-day rule and on this determination
when it files its proposed rate increase.
However, this is not to say that, if
challenged, the filing utility need do no
more, because the presumption is
rebuttable and the challenging party is
entitled to argue that in that particular
case the 45-day rule does not produce
reasonable results, 4

The Towns also argue that the
Commission, in deciding to terminate its
rulemaking, should not have relied upon
the small amount of litigation generated
by its current policy. Certainly, the
avoidance of litigation is neither the sole
consideration nor the primary goal in
setting policy. But, the amount of
litigation generated by a policy often
indicates whether a policy is
understandable, workable and accepted
by both the regulated community and
customers. Thus, the amount of litigation
generated by a policy is one of a number
of appropriate considerations in setting
policy. Here, the lack of excessive
litigation, the Commission's findings in
recent years that its policy continues to

see also. e.g.. FPC v. Tennessee Gas Company, 371
U.S. 145, 152 {(1982); Colorado Interstate Gas
Company v. FERC, 791 F.2d 8083, 807 (10th Cir. 1986),
cert. denied, 479 U.S. 1043 (1887).

1% Ag to the initial burden, see 18 CFR 35.13(e)(3)

(1990): accord, e.g., B« Edison Company,
Opinion No. 299-A, 43 FERC {§ 61,309 at 61,857
(1988), aff'd, 865 F.2d 962 (Ist Cir. 1989). As to the
burden of ultimate persuasion, see Southwestern
Public Service Company, Opinion No. 337-A, 51
FERC { 61,130 at 61.387-88 & n.29 (1990), appeal
docketed, No. 90-1513 (D.C. Cir. June 29, 1990};
Southwestern Public Service Company, 50 FERC {
61,008 at 61,017 {1990); see also 18 CFR 2.17(e)
{1980).

13 Cf. Colorado Interstate Gas Company v. FERC,
904 F.2d 1456, 1459, 1460 (10th Cir. 1890); Public
Service Company of New Mexico v. FERC, 832 F.2d
1201, 1208-09 (10th Cir, 1987); ANR Pipeline
Company v. FERC, 771 F.2d 507, 514 (DC Cir. 1985).

Opinion 338-B, 53 FERC { 61,408 (1990), appeal! filed,
No. 80-1513 (D.C. Cir. filed November 1, 1990).

10 Cities of Aitkin v. FERC. 704 F.2d 1254, 1257 n4
(D.C. Cir. 1982): Arkansas Louisiana Gas Co. v.
FERC. 654 F.2d 435, 439 n.8 (5th Cir. 1991):
Southwestern Public Service Co., Opinion No.
339-A, 53 FERC | 61,084 at 61,241 n.23, reh ¢ denied,
Opinion 338-B, 53 FERC § 81,406 {1990), appeal filed,
No. 90-1513 (D.C. Cir. filed November 1, 1980).

11 Section 205{e) of the Federal Power Act
imposes the burden of proof on a public utility for
any “rate or charge sought to be increased.” 16
U.S.C. § 824d(e) (1988); accord. e.g. Northern States
Power Company, 53 FERC { 61,039 at 61,150 (1980):

14 The challenging party has the burden of coming
forward during the course of the litigation with a
showing that the proposed rate increa the
filing utility’s use of the 45-day rule, in particular—is
not just and reasonable. 51 FERC at 61,368; New
England Pool, Opinion No. 342, 50 FERC { 61,139 at
61,425 (1990); 50 FERC at 61,017; see also East
Tennessee Natural Gas Company v. FERC, 863 F.2d
932, 937-38 (DC Cir. 1988); Sea Robin Pipeline
Company v. FERC, 795 F.2d 182, 183-84, 188-87 (DC
Cir. 1986); 771 F.2d at 513-14; Public Service
Commission of the State of New York v. FERC, 642
F.2d 1335 1345 (DC Cir. 1980), cert. denied. 454 U.S.
879 (1981).

produce just and reasonable rates, and
the lack of evidence supporting a policy
change all lead to the same result: no
change is needed or justified.

Finally, the Towns argue that the lack
of litigation on this issue is due to the
substantial burden a customer must
incur to present a fully developed and
reliable lead-lag study. We acknowledge
that the cost and effort needed for such
studies may perhaps deter some
customers from litigating the issue, but
we have no probative basis from which
to accurately assess the motives of why
parties litigate or do not litigate this
issue. In particular, we have no basis for
concluding that this burden is the
primary reason, or even a major reason,
for the lack of litigation. Thus, we are
unpersuaded by this argument.

The Commission orders: The Towns'
request for rehearing is hereby denied.

By the Commission.

Lois D. Cashell,

Secretary.

[FR Doc. 814976 Filed 3-1-81; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 808
[Docket No. 89P-0314]

Exemption From Preemption of State
and Local Hearing Aid Requirements;
Vermont

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; notice of public
hearing.

suUMMARY: The Food and Drug
Administration (FDA) will hold a public
hearing on Vermont's application for
exemption from preemption concerning
the sale of hearing aids. In preparing a
final regulation, the agency will consider
the administrative record of hearing,
along with comments and other
information received.

DATES: Written notice of participation
should be filed by March 15, 1991. The
hearing will be held on April 9, 1991,
from 9 a.m. to 5 p.m.

ADDRESSES: Written notice of
participation should be sent to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
room 4-62, 5600 Fishers Lane, Rockville,
MD 20857. The hearing will be held in
Conference Room G, Parklawn Bldg.,
5600 Fishers Lane, Rockville, MD.

FOR FURTHER INFORMATION CONTACT:
Bernice Noland, Center for Devices and
Radiological Health (HFZ-84), Food and
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Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4874.
SUPPLEMENTARY INFORMATION: In the
Federal Register of October 30, 1890 (55
FR 45615}, FDA published a proposed
rule responding to an application by the
State of Vermont for exemption from
Federal preemption for certain State
medical device requirements.

In the same document, FDA also
issued a notice of opportunity for
interested persons to request an oral
hearing on the proposed rule. The
document explained that interested
persons could request an oral hearing on
or before December 31, 1990. FDA has
received several requests for an oral
hearing.

Accordingly, FDA announces that an
oral hearing regarding the Vermont
application for exemption from
preemption of its medical device laws
and regulations. The oral hearing will be
directed by George A. Brubaker, Deputy
Director, Center for Devices and
Radiological Health, Office of Standards
and Regulations, Food and Drog
Administration.

After reviewing the comments and the
notices of appearance, FDA will
schedule each appearance and notify
each person of the time allotted for each
appearance. The procedures to govern
the hearing are those applicable to a
public hearing before the Commissioner
of Food and Drug under part 15 (21 CFR
part 15).

Interested persons who wish to
participate may, on or before March 15,
1891, submit a notice of participation
with the Dockets Management Branch
(address above). All notices submitted
should be identified with the Docket
number found in brackets in the heading
of this document and should contain the
name, address, telephone number, any
business affiliation of the person
desiring to make a presentation, a brief
summary of the presentation, and the
approximate time requested for the
presentation.

_ Individuals and groups having similar
interests are requested to consolidate
their comments and present them
through a single representative. FDA
may require joint presentations by
persons with common interests. FDA
will allocate the time available for the
hgarin,g among the persons who properly
file a notice of appearance.

After reviewing the notices of
participation and accompanying
information, FDA will schedule each
appearance and notify each participant
by mail or telephone of the time allotted
to the person and the approximate time
the person's oral presentation is

icheduled to begin. The hearing

schedule will be available at the
hearing, and after the hearing it will be
placed on file in the Dockets
Management Branch under Docket No.
89P-0314.

The administrative record of the
proposed regulation will be open for 15
days after the hearing to allow
comments on matters raised at the
hearing. Persons who wish to provide
additional materials for consideration
are to file these materials with the
Dockets Management Branch.

The hearing is informal, and the rules
of evidence do not apply. No participant
may interrupt the presentation of
another participant. Only the presiding
officers and panel members may
question any person during or at the
conclusion of their presentation.

This document is issued under the
Federal Food, Drug, and Cosmetic Act
(sec. 521, 90 Stat. 574 (21 U.S.C. 360k]))
and under authority delegated to the
Commissioner fo Food and Drug (21 CFR
5.10).

Dated: February 27, 1991.
Gary Dykstra,

Acting Associate Commissioner, for
Regulatory Affairs.

[FR Doc. 81-5041 Filed 3-1~91; 8:45 am)
BILLING CODE 4160-G1-M

———

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for

Housing—Federal Housing
Commissioner

24 CFR Part 203
[Dockst No. R-91-1408; FR-2713-P-01}
RIN 2502-AEB4

Mutual Mortgage Insurance and
Rehabiiitation Loans—Walver of Seven
Unit Rule for Certain Rehabilitation
Loans

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: This rule proposes to remove
the “seven-unit” requirement of 24 CFR
203.42, in certain circumstances.
Generally, under § 203.42 a property
cannot be insured under the Single
Family Mortgage Insurance program if a
mortgagor has a financial interes! in
more than seven other units in projects,
subdivisions or other rental properties
close in proximity. This amendment
proposes to exempt morigagors of
single-family properties insured under
the section 203(k) rehabilitation loan

program in circumstances where State
or local governments have targeted a
specific area or neighborhood for
redevelopment and have committed
“substantial" efforts to this end. The
purpose of this rule is to encourage and
facilitate rehabilitation activity in the
targeted areas.

DATES: Comment Due Date: May 3, 1991.

ADDRESSES: Interested perscns are
invited to submit comments regarding
this rule to the Office of General
Counsel, Rules Docket Clerk, Room
102786, Department of Houging and
Urban Development, 451 Seventh Street,
SW., Washington, DC 204100500,
Comments should refer to the above
docket number and title. A copy of each
comment submitted will be available for
public inspection and copying on
weekdays between 7:30 a.m. to 5:30 p.m.
at the above address. As a convenience
to commenters, the Rules Docket Clerk
will accept brief public comments
transmitted by facsimile (FAX) machine,
The telephone number of the FAX
receiver is (202) 708-4337. (This is not a
toll-free number.) Only public comments
of six or fewer total pages will be
accepted via FAX transmittal. This
limitation is necessary in order to assure
reasonable access to the equipment.
Comments gent by FAX transmittels will
not be acknowledged, except that the
sender may request confirmation of
receipt by calling the Docket Clerk at
((202) 708-2084), Hearing- or speech-
impaired individuals may call the TDD
number for the Rules Docket Clerk (202)
708-3259. (These are not toll free
numbers.)

FOR FURATHER INFORMATION CORTACT:
Morris E. Carter, Director Single Family
Development Office of Single Family
Housing, Department of Housing and
Urban Development, Room 9272, 451
Seventh Street, SW., Washington, DC
20410-0500, (202) 708-2700. Hearing- or
speech-impaired individuals may call
the Office of Housing’s TDD number
(202) 768-4594. (These are not toll-free
numbers.)

SUPPLEMENTARY INFORMATION:
Peperwork Burden

The information collection
reguirements contained in this proposed
rule have been submitted to the Office
of Management and Budget for review
under the Paperwork Reduction Act of
1880. No person may be subjected to a
penalty for failure to comply with these
information collection requirements
until they have been approved and
asgsigned an OMB control number. The
OMB control number, when assigned,
will be announced by separate notice in
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the Federal Register. Public reporting
burden for the collection of information
requirements contained in this rule are
estimated to include the time for
reviewing the instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Information on the
estimated public reporting burden is
provided under the preamble heading,
Other Matters. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to the Department
of Housing and Urban Development,
Rules Docket Clerk, 451 Seventh Street,
SW., Room 10276, Washington, DC
20410; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503,

Background

In enacting the National Housing Act
(the Act), Congress provided HUD with
the authority to insure, and make
commitments to insure, rehabilitation
loans made by financial institutions. In
section 203(k) of the Act (12 U.S.C.
1709(k)), Congress defined
“rehabilitation loans" as those made for
the purpose of rehabilitating existing
one- to four-family structures used
primarily for residential purposes. HUD
promulgated 24 CFR 203.50, which made
rehabilitation loans eligible for
insurance under the Single Family
Mortgage Insurance program.

To prevent misuse of this program by
lenders who may want to circumvent
the requirements of the Multifamily
Mortgage Insurance program, and to
preclude insurance of a concentration of
rental units for one investor, § 203.42
was promulgated. Section 203.42 had the
effect of severely limiting the use of the
section 203(k) insurance program
because it limited mortgage insurance
coverage to no more than seven units
per mortgagor in a particular geographic
area. (This limitation is commonly
referred to as the “seven unit rule.")
Since its inception ten years ago, only
7,000 mortgages have been insured
under section 203(k).

The seven unit rule, as applied to
rehabilitation loans, can limit expansion
of affordable housing and home
ownership opportunities. This runs
counter to HUD's objective of increasing
such opportunities. For this reason,
chunges are required in the rule. Several

lenders and developers have dgreed that
a successful rehabilitation program must
include all or nearly all the vacant and
deteriorated properties in a
neighborhood. Since such an approach
may include developers who have an
interest in more than seven units, little is
gained by applying the limitation of

§ 203.42 to rehabilitation loans.

This proposed rule would permit
increased use of section 203(k). Last
year, approximately 400 mortgages were
issued under the section 203(k) program.
This proposed rule could increase its use
to 2,500 mortgages for fiscal year 1991.
This objective would be obtained by
expressly exempting rehabilitation loans
from the seven unit rule, provided that
the loans are to be used for the
rehabilitation of property located in a
specific area or neighborhood targeted
by a State or local government for
redevelopment, in accordance with a
specific program that involves
substantial public or private
commitments in support of the
neighborhood redevelopment. The
proposed rule would require the State or
local government to submit a plan to
HUD describing the program of
neighborhood redevelopment, before
HUD exempts a section 203(k)
rehabilitation loan from the seven unit
rule. Finally, this proposed rule would
revise and update the language of
§ 203.42.

Other Matters

Impact on Economy. This rule does
not constitute a “major rule" as that
term is defined in section 1(b) of the
Executive Order on Federal Regulation
issued by the President on February 17,
1981. Analysis of the rule indicates that
it does not (1) have an annual effect on
the economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State or local government, or
geographic regions; or (3) have a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

Impact on Small Entities, In
accordance with 5 U.S.C. 605(b) (the
Regulatory Flexibility Act), the
undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. This rule is
limited to exempting certain

rehabilitation loans from the multifamily
mortgage insurance program
requirements. Any entity, regardless of
size, may benefit from this exemption.

Regulatory Agenda. This rule was
listed as sequence number 1181 in the
Department's Semiannual Agenda
published on October 29, 1990 (55 FR
44530, 44545) under Executive Order
12291 and the Regulatory Flexibility Act.

Environmental Review. A Finding of
No Significant Impact with respect to
the environment has been made in
accordance with HUD regulations in 24
CFR part 50 that implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332). The
Finding of No Significant Impact is
available for public inspection between
7:30 a.m. and 5:30 p.m. weekdays in the
office of the Rules Docket Clerk, Office
of General Counsel, room 102786,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410.

Information Collection Requirements.
The information collection requirements
contained in this proposed rule have
been submitted to OMB for review
under section 3504(h) of the Paperwork
Reduction Act. The Department has
determined that § 203.42(b)(3) of the
proposed rule contains collection of
information requirements.

Description of respondents. Units of
State or local government.

Description of information. The
information to be provided would be a
copy of the plan describing the program
of redevelopment for a specific area or
neighborhood targeted by the State or
local government for redevelopment.
The information presented in the plan
would include identification of the
geographic area to be redeveloped, a
description of the planned
redevelopment, and identification of the
public and private commitments,
including the nature and proportion of
such commitments, that have been made
in support of the redevelopment
program. This information would only
be required when a morigagor is
requesting waiver of the seven unit rule
under the circumstances described in
§ 203.42(b). This information would be
needed by the Department to determine
whether waiver of the seven-unit rule is
appropriate. The following table
discloses the Department’s estimated
burden for the collection of information
requirements of this rule.
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Section of 24 CFR affected

ents

No. of

Total
annual
responses

Responses
respondent

203.42(b)(3)

10 1 10

Executive Order 12612, Federalism.
The General Counsel, as the Designated
Official under section 6(a) of Executive
order 12612, Federalism, has determined
that the policies contained in this
proposed rule do not have Federalism
implications and, thus, are not subject to
review under the order. This rule is
limited to exempting certain
rehabilitation loans from the multifamily
mortgage insurance program
requirements. No programmatic or
policy changes result from promulgation
of this rule which would affect existing
relationships between Federal, State or
local governments.

Executive Order 12606, the Family.
The General Counsel, as the Designated
Official under Executive Order 12606,
The Family, has determined that this
rule does not have a potential significant
impact on family formation,
maintenance, and general well-being,
and, thus is not subject to review under
the Order. No significant change in
existing HUD policies or programs will
result from promulgation of this rule, as
those policies and programs relate to
family concerns.

[The Catalog of Federal Domestic Assistance
Program Number is 14.108, Rehabilitation
Mortgage Insurance]

List of Subjects in 24 CFR Part 203

Hawaiian natives, Home
improvement, Indians: lands, Loan
programs—housing and community
development, Mortgage insurance,
Reporting and recordkeeping
requirements, Solar energy.

Accordingly 24 CFR part 203 would be
amended as follows:

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

1. The authority citation for part 203
would continue to read as follows:

Authority: Secs. 203, 211 of the National
Housing Act (12 U.S.C. 1709, 1715b); sec. 7(d),
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)). In
addition, subpart C is also issued under sec.
230, National Housing Act (12 U.S.C. 1715u).

2. Section 203.42 would be revised to
read as follows:
§203.42 Rental properties.

(a) A mortgage on property upon
which there is a dwelling to be rented by
the mortgagor shall not be eligible for

insurance if the property is a part of, or
adjacent or contiguous to, a project,
subdivision or group of similar rental
properties in which the mortgagor has a
financial interest in eight or more
dwelling units.

(b) Paragraph (a) of this section shall
not apply where:

(1) A mortgage qualifies as a
rehabilitation loan under § 203.50 of this
part;

(2) The mortgage is to be used for the
rehabilitation of property located in a
specific area or neighborhood that has
been targeted by a State or local
government for redevelopment, in
accordance with a specific program that
involves substantial public or private
commitments in support of
neighborhood improvement or
redevelopment; and

(3) The state or local government has
approved, and has submitted to the
Commissioner a plan describing the
program of neighborhood redevelopment
and revitalization, including the
geographic area targeted for
redevelopment, and the nature and
proportion of public or private
commitments that have been made in
support of the redevelopment program.

(c) No two-, three-, or four-family
dwelling, and no single-family dwelling,
if it is part of a group of five or more
single-family dwellings held by the same
mortgagor, or any part or unit thereof,
shall be rented or offered for rent for
transient or hotel purposes, as defined
in § 203.16, so long as the dwelling is
subject to any insured mortgage.

Dated: February 22, 1991.

Arthur J. Hill,

Acting Assistant Secretary for Housing—
Federal Housing Commissioner.

[FR Doc. 914952 Filed 3-1-91; 8:45 am]
BILLING CODE 4210-27-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[1A~015-80]

RIN 1545-A058

Accuracy-Related Penaity

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
accuracy-related penalty for negligence
or disregard of rules or regulations,
substantial understatement of income
tax, and substantial (or gross) valuation
misstatement under chapter 1 of the
Internal Revenue Code. The applicable
tax law was amended by the Omnibus
Budget Reconciliation Act of 1989. The
proposed regulations would affect all
taxpayers that file returns of income tax
and are necessary to provide them with
guidance to comply with these changes.

DATES: Written comments must be
received by May 15, 1991. The Service
intends to hold a public hearing on these
proposed regulations during the week of
June 3 through 7, 1991. Persons wishing
to speak at this hearing must deliver
outlines of their comments by May 15,
1991. A notice of public hearing will be
published in the Federal Register in the
near future,

ADDRESSES: Send comments and
requests to speak at the public hearing
to the Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station, Attn:
CC:CORP:T:R (1A-015-90), Washington,
DC 20224. If desired, comments and
requests to speak may be hand-
delivered to the Internal Revenue
Service, Attn: CC:CORP:T:R (1A-015-90),
Room 4429, 1111 Constitution Avenue
NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Gail M. Winkler of the Office of
Assistant Chief Counsel (Income Tax
and Accounting), Internal Revenue
Service, 1111 Constitution Ave, NW,,
Washington, DC, 20224 (Attention:
CC:IT&A:Br4) or telephone 202-566-5985
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collection of information should be sent
to the office of Management; and
Budget, Desk Officer for the Department
of the Treasury, Office of Information
and Regulatory Affairs, Washington,
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D.C..20503, with copies.to the:Internal
Revenue:Service, Attn: IRS Reports
Clearance Officer TR:FP, Washington,
DC.20224.

The collection of information in this
regulation is in § 1.6662—4(f). This
information is required by the Internal
Revenue Service for a taxpayer to make:
a proper disclosure in order to avoid’
imposition of certain penalties. This
information:will be used' to carry out the:
internal revenue laws of the United
States. The likely respondents are
individuals, trusts, partnerships,
corporations or ather for-profit
institutions or organizations, as well as
not-for:-profit institutions that are:
subject to'the unrelated business income
tax.

These estimates are an: approximation
of the average time expected ta be:
necessary fora collection of
information: They, ave:based en such
information as is.available ta the
Internal Revenue Service. Individual
respondents may require more or less.
time, depending on their particular
circumstances.

Estimated total annual reporting
burden: 4.79 hours.

Estimated number of respondents:
3,000,000.

Estimated frequency of responses:
annually.

Background

This document:.contains proposed
Income Tax:Regulations unden section
6662 of the Internal Revenue Code of
1986 (Code); which imposes an
accuracy-related penalty; and unden
section 66684 of the Code, which provides
definitions and rules for purposes:of this
penalty and: the fraud penalty imposed
by section 6663 of the Code. Section
6662 was.amended, and section. 6664
was added to the Code, by section.
7721(a) of the Omnibus Budget
Reconciliation: Act of 1989, Public Law
101-239; 103 Stat. 2106 (OBRA 1989),

An earlier draft of these proposed
regulations was made available to. the-
public without Internal Revenue: Service:
approval prior to filing of this document
with the Federal Register. This
document contains substantial revisions:
from the earlier draft of the proposed
regulations, and'taxpayers and tax
practitioners should not, in any way,;
rely upon any provisions contained in
the earlier draft, nor should any
inferences be drawn from changes made:
between these proposed regulations and'
the earlier-draft.

Overview

OBRA 1989 substantially revised the
civil tax penalty provisions of the
Internal Revenue Code, generally

effective for returns due (without regard
to extensions) after December 31, 1989:
Section 7721 of OBRA 1989 medified and.
reorganized the penalties formerly
contained in numerous Code sections
(section 6653, negligence and fraud;
section 6659, valuation overstatements;
section 6859A, overstatements of
pension liabilities; section 6660; estate
and gift tax valuation understatements;
and section: 6661, substantial
understatements) into two sections
(section 6662, the new accuracy-related
penalty; and section: 6663, the fraud
penalty). OBRA 1989 also added new
section 6664:to the/Code; which pravides
definitions and rules for purposes of
sections 6662 and 6663.

The accuracy-related penalty enacted
by OBRA: 1989imay, be:imposed on any
pontion of an underpayment of tax:
required'to be shown: on a:return: that is
attributable to ene or more of the-
following; types of misconduct: (i),
Negligence or disregard of rules on
regulations; (ii) a:substantial
understatement of income: tax;, (iii), a
substantial (or gross)valuation.
overstatement under chapter ;. (iv) &
substantial (or gross) overstatement of
pension liabilities; and (v) a substantial
(or gross) estate or gift tax:valuation.
understatement. Section 11312 ofi the
Omnibus Budget Recongiliation Act.of
1990, Public Law 101-508, 104.5tat. 1388,
renamed the substantial:valuation
overstatement component of the
accuracy-related penalty the substantial
valuation “misstatement” penalty and:
broadened. this penalty. to.apply to
certain transactions. between persons
described.in section 482 and to certain
net section 482 transfer price
adjustments..

These proposed regnlations. provide
rules only for the first three components
of the accuracy-related penalty, ie., the
penalties for (i) negligence or disregard
of rules or regulations, (ii) a substantial
understatement of income tax, and (iii) &
substantial (or gross) valuation
misstatement under chapter 1. In
addition ta not addressing the remaining
two components of the:accuracy-related:
penalty, these proposed regulations do
not consider how (i) the penalty for
negligence or disregard of rulessor
regulations.applies in the context of
taxes other tham income taxes: imposed:
under subtitle A of the Code, or {ii) the
penalty for a substantial (or gross)
valuation misstatement applies in the
context of transactions between persons'
described in section 482 or of net section
482 transfer price adjustments. The
Service will issue one er more notices of
proposed rulemaking at a later date (or
dates) to address these other issues: The'
Service will not wait until issuance of

such notices, however, to begin
asserting these other penalties or the
negligence and substantial (or gross).
valuation misstatement penalties in
these other contexts.

The accuracy-related penalty is 20
percent of the portion of an
underpayment that is attributable to-the
misconduct (e:g., to-negligence, a
substantial' undérstatement'or &
substantial valuation misstatement)
listed in: section 6662(b). The penalty
rate is increased'to 40 percent in the
case of a gross valuation misstatement
under chapter1 (or a gross
overstatement of pension liabilities:or
gross estate or gift tax valuation
understatement),

There-is no-stacking of components. of
the aceuracy-related penalty. Thus, the
maximum accuracy-related penaity
imposed on any portion of an
underpayment may not exceed'20
percent (40'percent in the case of a gross
valuation misstatement) even though the
portion may be attributable to-more than
one type of misconduct. The accuracy-
related penaltyis not'imposed on'any
portion of an underpayment on which:
the fraud penalty-is imposed. The
accuracy-related penalty may be
imposed only in those cases in which a
return of tax is filed. Both the accuracy-
related penalty and the penalty imposed’
by section 6651 for failure to timely file a
return may be imposed if a return is:
filed late. No ascuracy-related penalty
will be imposed on any portion of an
underpayment if there was reasonable
cause for; and the taxpayer acted in
good faith with respect to, such.portion.
The reasonable cause and good faith
exception to the accuracy-related
penalty is set forth in section 6664 of the
Code.

Negligence or Disregard of Rules or
Regulations

Section 1.8662-3 of the proposed
regulations.provides rules for the
penalty for negligence or disregard of
rules or regulations. This penalty applies
if any portion of an underpayment of tax
required: to be shown on: a return: for a
year ig attributable to:negligence-or
disregard of rules.or regulations.
“Negligence” includes any failure to
make a reasonable-attempt to comply
with the internal revenue laws:or to:
exercise ordinary and reasonable care
in the preparation of & tax return: A
taxpayer also isnegligentif the
taxpayer fails to keep proper books and
records or to substantiate items
properly. A position with respect to-an
item is-considered to:be attributable to
negligence if it'is frivolous orif it is not
frivolous; but lacks a reasonable basis.
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Negligence is strongly indicated
where a taxpayer fails to include income
shown on an information return, such as
a Form 1099, or fails to make a
reasonable attempt to ascertain the
correctness of a deduction, credit or
exclusion which would seem to a
reasonable and prudent person to be

‘too good to be true" under the
rircumstances. Negligence also is
ctrongly indicated where the returns of a
rartner and partnership or of an S
corporation shareholder and S
rorporation are not consistent in the
manner prescribed by sections 6222 and
A242, respectively.

“Disregard of rules or regulations”
includes any careless, reckless or
intentional disregard of the Code,
temporary or final Treasury regulations,
or revenue rulings. A disregard of rules
or regulations is “careless” if the
taxpayer does not exercise reasonable
diligence to determine the correctness of
a return position that is contrary to the
rule or regulation. A disregard is
“reckless” if the taxpayer makes little or
no effort to determine whether a rule or
regulation exists, under circumstances
that demonstrate a substantial deviation
from the standard of conduct that a
reasonable person would observe. A
disregard is “intentional” if the taxpayer
knows of the rule or regulation that is
disregarded. A taxpayer will not be
considered to have disregarded a
revenue ruling, however, if the position
contrary to the ruling has a realistic
possibility of being sustained on its
merits. The realistic possibility standard
is described in § 1.6694-2(b) of the
preparer penalty regulations.

Pursuant to the legislative history of
OBRA 1989, the proposed regulations
provide that the penalty for negligence
or disregard of rules or regulations will
not be imposed if the taxpayer
adequately discloses certain positions
taken on the return. Under the proposed
regulations, disclosure is adequate for
purposes of the negligence or disregard
penalty only if made on a properly
completed and filed Form 8275,
Disclosure Statement, attached to the
return or to a qualified amended return.
In addition, in the case of a position
contrary to a rule or regulation, the
statutory or regulatory provision or
ruling in question must be adequately
identified on the Form 8275. The
disclosure rules are proposed to be
effective for returns due after December
31, 1991, and, accordingly, after that
date disclosure will no longer be
adequate for purposes of the negligence
or disregard penalty if made on the
retu_m itself, as currently permitted by
Notice 90-20, 1990-1 C.B. 328. (See,

however, § 1.8662—4(f) which permits
disclosure on the return in accordance
with an annual revenue procedure for
purposes of the substantial
understatement penalty.)

Disclosure will not prevent imposition
of the negligence or disregard penalty if
the position disclosed is frivolous or if
the taxpayer failed to keep proper books
and records or to substantiate items
properly. The disclosure rules for
purposes of the negligence or disregard
penalty are set forth in § 1.6662-3(c)(2).
The definition of a qualified amended
return is set forth in § 1.6664-2(c)(3).

The proposed regulations also provide
that the penalty will be imposed on any
portion of an underpayment for a year to
which a loss, deduction, or credit is
carried that is attributable to negligence
or disregard of rules or regulations in the
year in which the carryback or
carryover of the loss, deduction or credit
arises (the loss or credit year). A
transition rule provides that the
negligence or disregard penalty will
apply to any portion of an
underpayment for a carryback year, the
return for which is due (without regard
to extensions) before January 1, 1990,
that is attributable to negligence or
disregard of rules or regulations in a loss
or credit year, the return for which is
due (without regard to extensions) after
December 31, 1989.

Substantial Understatement of Income
Tax

Section 1.6662—4 of the proposed
regulations provides rules for the
penalty for a substantial understatement
of income tax. This penalty is imposed
on any portion of an underpayment that
is attributable to a substantial
understatement of income tax. Changes
have been made to certain of the rules
currently set forth in regulations under
former section 6661. These changes
include the following:

First, in accordance with the
legislative history of section 6662, the
definition of “authority” has been
broadened. This expanded definition is
set forth in § 1.6662-4(d)(3)(iii).
“Authority"” under the proposed
regulations includes private letter
rulings and technical advice memoranda
issued after October 31, 1976, and
general counsel memoranda and actions
on decisions issued after March 12,
1981.% A special rule provides that there

1 Private letter rulings and technical advice
memoranda were first required to be made
available to the public on October 31, 1976, and
general counsel memoranda and actions on
decisions were first required to be made available
on March 12, 1981.

is substantial authority with respect to a
position on a return that is due after
December 31, 1982 and before January 1,
1990, if there is substantial authority for
such position under either the expanded
or more narrow definition of authority. If
the expanded definition is used,
authorities on the expanded list that are
against the position, as well as those
that are for the position, must be taken
into account.

The proposed regulations further
provide that an authority ceases to be
an authority if overruled or modified,
implicitly or explicitly, by an authority
of the same or higher source. For
example, a private letter ruling will not
be considered authority if revoked or if
inconsistent with a subsequent proposed
regulation, revenue ruling, or other
administrative pronouncement

_published in the Internal Revenue

Bulletin. In determining whether
authority is substantial, an older private
letter ruling, technical advice
memorandum, general counsel
memorandum or action on decision
generally will be accorded less weight
than a more recent one and any such
document that is more than ten years
old generally will be accorded very little
weight.

Second, the proposed regulations
provide for only two methods of
disclosure in order for items to be
treated as though they were properly
shown on the return for purposes of the
substantial understatement penalty. The
first is disclosure on a Form 8275
attached to the return (or a qualified
amended return). The second is
disclosure in accordance with the
annual revenue procedure that permits
disclosure on the return itself (or a
qualified amended return) for this
purpose. The disclosure rules are
proposed to be effective for returns due
after December 31, 1991, and,
accordingly, after that date disclosure
made on the return itself (other than in
accordance with the annual revenue
procedure), as currently permitted by
Notice 90-20, will no longer be
adequate. The disclosure rules are set
forth in § 1.6662—4 (e) and (f). The
definition of a qualified amended return
is in § 1.6664-2(c)(3).

Third, the method for determining
whether an understatement of tax is
substantial has been modified for a year
in which a carryback or carryover of a
loss, deduction or credit arises (a loss or
credit year). The determination of
whether there is a substantial
understatement for a loss or credit year
is to be made by treating any
understatement that is attributable to &
carryback or carryover item as an
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understatement with respect to the
return of the loss or credit year: The:
proposed regulations also provide
transition rules; both i cases where the
loss or credit year return falls under
section 6862 but the carryback year
return was due prior-to the effective:
date of section 6662, and'in cases where
the loss or credit yearreturn falls under
former section 6661 but the carryover
year return is due on or after the
effective date of section 6662

Substantial (or Gross), Valuation
Misstatement

Section: 1.6662-5 provides: pules: for the
penaity fora substantial (or gross)
valuation misstatement under chapter 1.
This penalty-applies if any portion: of an
underpayment ofi tax is attributable-to-a;
substantial (or-gross) valuation
misstatement.

There is-a substantial valuation
misstatement.if the value on adjusted
basis of property claimed an a:return.is
200 percent or more of the. correct
amount. The-valuation misstatement.is
gross if the value or adjusted basis. of
property, claimed:on.a return is 400

percent er more of the correct amount. A,

20 percent penalty rate applies to.any
portion of an underpayment of tax that
is attributable to.a substantial valuation
misstatement, and a 40 percent penalty,
rate applies.to any portion of an.
underpayment that.is attributable to a
gross-valuation misstatement. No.
penalty may be imposed for a valuation
misstatement unless the portien of the
underpayment that is attributable to
substantial (and gross) valuation
misstatements for the taxable year
exceeds $5,000 ($10,000 for most
corporations),

A special rule is provided in the case
of carrybacks and carryovers. The
penalty applies to any portion of an
underpayment for. a carryback or
carryover year that is attributable to a
substantial or gross valuation
misstatement for the year in which. the
carryback or carryover arises (the loss
or credit year), provided: the applicable
dollar limitation ($5,000 or $10,000) is
satisfied for the carryback or camryover
year. A transition rule:makes: clear that
the penalty applies to any portion of an
underpayment for a carryback year; the
return: for whichris due (without regard.
to extensions) before January 1, 1990,
that ig attributable to a substantial’ or
gross valuation misstatement for a loss
orcredit year, the return for which is:
due (without regard'to extensions) after
December 31, 1989; provided the
applicable dollar limitation is met'in the
carryback year:

“Property" is defined by the proposed'
regulations for purposes of this penalty

to include both tangible-and intangible
property: The proposed'regulations
provide that the determination of
whether a valuation misstatement is
substantial or gross is to.be made on a
property-by-property basis; but that the

determination of- whether the-applicable:

dollarlimitation:is; satisfied is to:be:
made.on an aggregate basis; iie:, by
aggregating:all portions of an
underpayment for a year that are
attributable to a substantial or gross:
valuation misstatement for that year.
The: proposed! regulations furthen
provide that, regardless of amount, a
valuation misstatement is:gross.if the:
correct value or adjusted basis of the
property is zero. In the case of a pass-
through entity, the determination of
whether a valuation misstatement is
substantial.or gross is to be made at the
entity level, but the dollar limitation is
to.be applied at the partner,
shareholder, beneficiary, or residual
interest Holder level. The penalty
applies to all taxpayers, including C
corporations. The penalty also may
apply in a year subsequent to the year
with respect to: which the original
valuation misstatement is made (for
example, if a taxpayer claims a
inflated basis for depreciable property
in the year the property is placed in
service and continues to claimr
depreciation deductions based'on the
inflated basis in subsequent years),
notwithstanding that.the original
misstatement was on a return that was
due (without regard to extensions)
before January 1, 1990. There'is no!
disclosure exception to: the valuation:
misstatement penalties..

Underpayment

Section 1.8664-2.of the proposed
regulations defines. the term:
“underpayment” solely by reference to
inceme:taxes:imposed under-subtitle. A
and solely for purposes:of the accuracy-
related and fraud penaitiesiset forth in:
sections 6662 and. 6663, respectively..
Section 6664(a) defines “underpayment”
as the amount by which any tax
imposed exceeds: the excess.of (i), the
sum of the amount shown.as the tax by

the taxpayer on his return, plus amounts.

not so shown previously assessed, (or
collected without: assessment), over (ii)
the amount of rebates made..

The proposed regulations define “the
amount shown as the tax by the
taxpayer on his return’ as the tax
liability reported on the return less any
overstated prepayment credits-cleimed:
by the taxpayer on'the returm.
Overstated withHolding credits and.
estimated.tax payments, therefore; will
lower “the:amount shown: as the'tax by

the taxpayer on his return” and‘increase

the amount of an underpayment. (The
“amount of the tax imposed which is:
shown on the return’ is-not reduced by
overstated prepayment credits in
computing the amount of an:
understatement for purposes of the
substantial understatement penalty: See
§ 1.6662-4{b}(4}.) The prapesed’
regulations farther provide that “the:
amount shown as the tax by the
taxpayer on his return is-increased by
any amount of additional tax reported’
on a qualified' amended return, unless:
the additional tax reported relates toa
fraudulent position on the: original
return.

A qualified’'amended returnis:defined
by § 1.6664-2(c)(3) for purpeses of the-
accuracy-related penalty as am amended
return: or timely request for
administrative adjustment under section
6227 thatis filed before the Service: first!
contacts (i) a taxpayer in connection
with an examination of the taxpayer's
return, (ii) any person describediin
section 6700 (relating/to promotion of
abusive tax shelters) i connection with
a tax shelter with respect to which the
taxpayer claimed a benefit on the

through item (as defined'in § 1.6662-
4(f)(5)), thie pass-through entity in/
connection with an examination of the
return: to: which the pass-through item:
relates: An amended' return may
constitute a qualified amended return
forpurposes of disclosure even if'it
reports-no-additional tax liability:

The proposed regulations also provide
that the phrase “amounts not so shown
previously assessed" in the: definition of
underpayment includes only amounts:
assessed before the return:is-filed, such
as termination and jeopardy
assessments:made prior to filing:
Amounts: “collected without
assessment’” are payments (such as:
withholding credits or estimated tax.
payments) made before a return is filed:
in excess of the tax liability: shown on.
the return, provided:such excess:has not
been refunded: or credited to the
taxpayer. Amounts “collected without
assessment” include refunds claimed on
a return that were frozen pending an
examination.of the return.

The term: “rebate’” means the-amount
of an abatement| credit, refund or othep
repayment that'is made on the ground'
that the tax imposed is less than the
excess of (i) the sum.of the:amount
shown as the-tax by the taxpayer on his-
return; plug amounts not'se shown
previously assessed (or collected
without assessment); over (ii) rebates
previously made:

The proposed regulations-also-clarify
that an underpayment for a carryback
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year that is attributable to conduct
proscribed by sections 6662 or 8663 is
not reduced on account of the
carryback.

In addition, the proposed regulations
clarify the definitions of underpayment
and understatement by coordinating the
definitions of the two terms. Although
underpayment [which applies to all
portions of the section 6662 accuracy-
related penalty and to the section 6663
fraud penalty) and understatement
(which is relevant only to the
substantial understatement penalty
under section 6662(d)) are somewhat
similar concepts, there are important
differences in the meanings of the two
terms. In general, understatement
focuses upon the taxpayer's statement
of his liability and underpayment
focuses upon the amount by which the
liability was underpaid. The more
significant differences are: (i) As noted
above, overstated prepayment credits
increase the amount of an
underpayment, but have no effect on the
calculation of an understatement; (ii)
whether a position with respect to an
item has substantial authority or is
disclosed on a return is relevant to the
determination of the amount of an
understatement, but not to the
determination of the amount of an
underpayment; and (iii) the amount of
an underpayment is reduced by amounts
not shown on the return that have been
previously assessed (or collected
without assessment), but the amount of
an understatement is not.

Ordering Rules

Section 1.6664-3 of the proposed
regulations explains how to calculate
the total amount of accuracy-related and
fraud penalties imposed by sections
6662 and 6663 with respect to a return
for a taxable year where (i) there is at
least one adjustment on the return with
respect to which no penalty has been
imposed and at least one adjustment
with respect to which a penalty has
been imposed, or (ii) there are at least
two adjustments with respect to which
penalties have been imposed and they
have been imposed at different rates.
Similar rules are provided for allocating
unclaimed prepayment credits to
adjustments on a return.

Reasonable Cause and Good Faith
Exception

Section 1.8664—4 of the proposed
regulations provides rules for the
reasonable cause and good faith
exception to the accuracy-related
penalty. Pursuant o section 6664(c), no
penalty may be imposed on any portion
of an underpayment if there was
reasonable cause for, and the taxpayer

acted in good faith with respect to, such
portion.

The determination of whether this
exception applies is to be made on a
case-by-case basis by taking into
account all pertinent facts and
circumstances. The most important
factor is the extent of the taxpayer's
effort to assess his proper tax liability.

In the case of charitable deduction
property {ie., property other than money
or marketable securities that is donated
to charity and for which a charitable
contribution deduction is claimed under
section 170), the reasonable cause and
good faith exception will not apply
unless the value claimed on the return
for the property is based on a qualified
appraisal of the property by a qualified
appraiser. In addition, the taxpayer must
make a good faith investigation of the
value of the contributed property to
avail himself of this exception.

The proposed regulations do not
consider how the reasonable cause
exception should be applied in the
context of transactions between persons
described in section 482 or of net section
482 transfer price adjustments.

Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291 and,
therefore, a Regulatory Impact Analysis
is not required. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
Chapter 5) and the Regulatory Flexibility
Act [5 U.S.C. Chapter 86) do not apply to
these regulations and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small business.

Comments and Public Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are timely
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety. A public
hearing will be held during the week of
June 3 through 7, 1991. A notice of the
public hearing will be published in the
Federal Register in the near future.
Drafting Information

The principal author of these
proposed regulations is Gail M. Winkler,
Office of the Assistant Chief Counsel

(Income Tax and Accounting), Internal
Revenue Service. However, personnel

from other offices of the Service and
Treasury Department participated in
their development.

List of Subjects in 26 CFR 1.6654-1
Through 1.6708-1

Additions to tax, Administration and
procedure, Income taxes, Penalties.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
part 1 are as follows:

PART 1—[AMENDED]

Paragraph 1. The authority for part 1
continues to read in part:

Authority: 26 US.C, 7805 * * *

Par. 2, The following new §§ 1.6662-0
through 1.6662-5 and 1.6664-0 through
1.6664-4 are added to read as follows:

§ 1.6662-0 Table of contents.

§ 1.6662-1 Overview of the accuracy-related
penality.

§ 1.6662-2 Accuracy-related penalty.

(a) In general,

(b) Amount of penalty.

(1) In general.

(2) Increase in penalty for gross valuation
misstatement.

(c) No stacking of accuracy-related penalty
components.

(d) Effective date.

§ 1.6662-3 Negligence or disregard of rules

or regulations

(a) In general.

{b) Definitions and rules.

(1) Negligence.

(2) Disregard of rules or regulations.

(3) Frivolous.

(¢} Exception for adequate disclosure,

(1) In general.

(2) Method of disclosure.

(d) Special rules in the case of carrybacks
and carryovers.

(1) In general.

(2) Transition rule for carrybacks to pre-
1990 years.

(3) Example.

§ 1.6662-4 Substantial understatement of
income tax

{a) In general.

(b) Definitions and computational rules.

(1) Substantial.

(2) Understatement.

(3) Amount of the tax required to be shown
on the return.

(4) Amount of the tax imposed which is
shown on the return.

(5) Rebate,

(8} Examples.

(c] Special rules in the case of carrybacks
and carryovers.

(1) Aggregation of understatements in
testing for substantiality.

(2) Understatements for carryback years
not reduced by amount of carrybacks.

(8) Transition rules,
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(i) Carrybacks to pre-1990 years.

(ii) Carryovers to post-1989 years,

(4) Examples.

(d) Substantial authority.

(1) Effect of having substantial authority.

(2) Substantial authority standard.

(3) Determination of whether substantial
authority is present.

(i) Evaluation of authorities.

(ii) Nature of analysis,

(#ii) Types of authority.

(iv) Special rules.

(A) Written determinations.

(B) Taxpayer's jurisdiction.

(C) When substantial authority determined.

(v) Substantial authority for tax returns due
before January 1, 1990.

(e) Disclosure of certain information.

(1) Effect of adequate disclosure.

(2) Circumstances where disclosure will
not have an effect.

(f) Method of making adequate disclosure.

(1) Disclosure statement.

(2) Disclosure on return.

(3) Recurring item.

(4) Carrybacks and carryovers.

(5) Pass-through entities.

(g) Items relating to tax shelters.

(1) In general.

(2) Tax shelter.

(i) In general.

(i) Principal purpose.

(3) Tax shelter item.

(4) Reasonable belief.

(5) Pass-through entities.

§ 1.6662-5 Substantial and cross valuation
misstatements under chapter 1

(a) In general.

(b) Dollar limitation.

(c) Special rules in the case of carrybacks
and carryovers.

(1) In general.

(2) Transition rule for carrybacks to pre-
1990 years.

(d) Examples.

(e) Definitions.

(1) Substantial valuation misstatement.

(2) Gross valuation misstatement.

(3) Property.

(f) Multiple valuation misstatements on a
return.

(1) Determination of whether valuation
misstatements are substantial or gross.

(2) Application of dollar limitation.

(g) Property with a value or adjusted basis
of zero.

(h) Pass-through entities.

(1) In general.

(2) Example.

(i) [Reserved]

(j) Transactions between persons described
in section 482 and net section 482 transfer
price adjustments. [Reserved]

(k) Returns affected.

§ 1.6662-1 Overview of the accuracy-
related penalty.

Section 6662 imposes an accuracy-
related penalty on any portion of an
underpayment of tax required to be
shown on a return that is attributable to
one or more of the following:

(a) Negligence or disregard of rules or
regulations;

(b) Any substantial understatement of
income tax;

(c) Any substantial valuation
misstatement under chapter 1;

(d) Any substantial overstatement of
pension liabilities; or

(e) Any substantial estate or gift tax
valuation understatement.

Sections 1.6662-1 through 1.6662-5
address only the first three components
of the accuracy-related penalty, i.e., the
penalties for negligence or disregard of
rules or regulations, substantial
understatements of income tax, and
substantial (or gross) valuation
misstatements under chapter 1. The
penalties for negligence or disregard of
rules or regulations and for a substantial
understatement of income tax may be
avoided by adequately disclosing
certain information as provided in

§ 1.6662-3(c) and § 1.6662 4(e) and (f),
respectively. The penalty for a
substantial (or gross) valuation
misstatement under chapter 1 may not
be avoided by disclosure. No accuracy-
related penalty may be imposed on any
portion of an underpayment if there was
reasonable cause for, and the taxpayer
acted in good faith with respect to, such
portion. The reasonable cause and good
faith exception to the accuracy related
penalty is set forth in § 1.6664—4.

§ 1.6662-2 Accuracy-related penalty.

(a) In general. Section 6662(a) imposes
an accuracy-related penalty on any
portion of an underpayment of tax (as
defined in section 6664(a) and § 1.6664—
2) required to be shown on a return if
such portion is attributable to one or
more of the following types of
misconduct:

(1) Negligence or disregard of rules or
regulations (see § 1.6662-3);

(2) Any substantial understatement of
income tax (see § 1.6662-4); or

(3) Any substantial (or gross)
valuation misstatement under chapter 1
(substantial valuation misstatement or
gross valuation misstatement), provided
the applicable dollar limitation set forth
in section 6662(e)(2) is satisfied (see
§ 1.6662-5). The accuracy-related
penalty applies enly in cases in which a
return of tax is filed, except that the
penalty does not apply in the case of a
return prepared by the Secretary under
the authority of section 8020(b). The
accuracy-related penalty under section
6662 and the penalty under section 6651
for failure to timely file a return of tax
may both be imposed on the same
portion of an underpayment if a return is
filed, but is filed late. No accuracy-
related penalty may be imposed,
however, on any portion of an
underpayment of tax on which the fraud

penalty set forth in section 6663 is
imposed.

(b) Amount of penalty—(1) In general.
The amount of the accuracy-related
penalty is 20 percent of the portion of an
underpayment of tax required to be
shown on a return that is attributable to
any of the types of misconduct listed in
paragraphs (a)(1) through (a)(3) of this
section, except as provided in paragraph
(b)(2) of this section.

(2) Increase in penalty for gross
valuation misstatement. In the case of a
gross valuation misstatement, as defined
in section 6662(h)(2) and § 1.6662-5(e)(2),
the amount of the accuracy-related
penalty is 40 percent of the portion of an
underpayment of tax required to be
shown on a return that is attributable to
the gross valuation misstatement,
provided the applicable dollar limitation
set forth in section 6662(e)(2) is satisfied.

(c) No stacking of accuracy-related
penalty components. The maximum
accuracy-related penalty imposed on a
portion of an underpayment may not
exceed 20 percent of such portion (40
percent of the portion attributable to a
gross valuation misstatement),
notwithstanding that such portion is
attributable to more than one of the
types of misconduct described in
paragraph (a) of this section. For
example, if a portion of an
underpayment of tax required to be
shown on a return is attributable both to
negligence and a substantial
understatement of income tax, the
maximum accuracy-related penalty is 20
percent of such portion. Similarly, the
maximum accuracy-related penalty
imposed on any portion of an
underpayment that is attributable both
to negligence and a gross valuation
misstatement is 40 percent of such
portion.

(d) Effective date, Section 2.6662-3(c)
and § 1.6662—4(e) and (f) (relating to
methods of making adequate disclosure)
will apply to returns the due date for
which (determined without regard to
extensions of time for filing) is after
December 31, 1991. Sections 1.6662-1
through 1.6662-5 apply to returns the
due date for which (determined without
regard to extensions of time for filing) is
after December 31, 1989. To the extent
the provisions of these regulations were
not reflected in the statute as amended
by the Omnibus Budget Reconciliation
Act of 1989 (OBRA 1989), in Notice 80—
20, 1990-1 C.B. 328, or in rules and
regulations in effect prior to March 4,
1991 (to the extent not inconsistent with
the statute as amended by OBRA 1989),
these regulations will not be adversely
applied to a taxpayer who took a
position based upon such prior rules.
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§ 1.6662-3 Negligence or disregard of
rules or regulations

(a) In general. If any portion of an
underpayment, as defined in section
6664(a) and § 1.66684-2, of any income
tax imposed under subtitle A of the
Code that is required to be shown on a
return is attributable to negligence or
disregard of rules or regulations, there is
added to the tax an amount equal to 20
percent of such portion. This penalty
does not apply, however, if a position
with respect to an item is not frivolous
and is adequately disclosed as provided
in § 2.8862-3(c), or to the extent that the
reasonable cause and good faith
exception to this penalty set forth in
§ 1.6664—4 applies. In addition, if a
position with respect to an item is
contrary to a revenue ruling, this penalty
does not apply if the position has a
realistic possibility of being sustained
on its merits. See § 2.6684-2(b) of the
preparer penalty regulations for a
description of the realistic possibility
standard.

(b) Definitions and rules—{1)
Negligence. The term “negligence”
includes any failure to make a
reasonable attempt to comply with the
provisions of the internal revenue laws
or to exercise ordinary and reasonable
care in the preparation of a tax return.
“Negligence™ also includes any failure
by the taxpayer to keep proper books
and records or to substantiate items
properly. A position with respect to an
item is attributable to negligence if it is
frivolous, or is not frivolous, but lacks a
reasonable basis. Negligence is strongly
indicated where—

(i) A taxpayer fails to include on an
income tax return an amount of income
shown on an information return, as
defined in section 6724(d){1).

(ii) A taxpayer fails to make a
reasonable attempt to ascertain the
correctness of a deduction, credit or
exclusion on a return which would seem
to a reasonable and prudent person to
be “too good to be true” under the
circumstances.

(iif) A partner fails to comply with the
requirements of section 8222, which
requires that a partner treat partnership
items on its return in a manner that is
consistent with the treatment of such
items on the partnership return (or
notify the Secretary of the
inconsis )-

(iv) A shareholder fails to comply
with the requirements of section 6242,
which requires that an S corporation
shareholder treat subchapter S items on
its return in a manner that is consistent
with the treatment of such items on the
corporation’s return (or notify the
Secretary of the inconsistency).

(2) Disregard of rules or regulations.
The term “disregard” includes any
careless, reckless or intentional
disregard of rules or regulations. "Rules
or regulations” includes the provisions
of the Internal Revenue Code, temporary
or final Treasury regulations issued
under the Code, and revenue rulings
issued by the Internal Revenue Service.
A disregard of rules or regulations is
“careless” if the taxpayer does not
exercise reasonable diligence to
determine the correctness of a return
position that is contrary to the rule or
regulation. A disregard is “‘reckless” if
the taxpayer makes little or no effort to
determine whether a rule or regulation
exists, under circumstances which
demonstrate a substantial deviation
from the standard of conduct that a
reasonable person would observe. A
disregard is “intentional” if the taxpayer
knows of the rule or regulation that is
disregarded. Nevertheless, a taxpayer
who takes a position contrary to a
revenue ruling has not disregarded the
ruling if the contrary position has a
realistic possibility of being sustained
on its merits.

(3) Frivolous. A “frivolous” position
with respect to an item is one that is
patently improper,

(c) Exception for adequate dislosure—
(1) In general. No penalty under section
6662(b)(1) may be imposed on any
portion of an underpayment that is
attributable to negligence or a position
contrary to a rule or regulation if the
position is disclesed in accordance with
the rules of paragraph (c)(2) of this
section. This disclosure exception does
not apply, however, in the case of a
position that is frivolous or where the
taxpayer fails to keep adeguate books
and records or to substantiate items
properly.

(2) Method of disclosure. Disclosure is
adequate for purposes of this section if
made in accordance with the provisions
of § 1.6662-4(f) (1), (3), (4) and (5), which
permit disclosure on a properly
completed and filed Form 8275. In the
case of a position contrary to a rule or
regulation, disclosure is sufficient only if
the preceding sentence is satisfied and
the statutory or regulatory provision or
ruling in question is adequately
identified on the Form 8275. The
provisions of § 1.6662-4(f)(2), which
permit disclosure in accordance with an
annual revenue procedure for purposes
of the substantial understatement
penalty, do not apply for purposes of the
penalty for negligence or disregard of
rules or regulations.

(d) Special rules in the case of
carrybacks and carryovers—{i) In
general, The penalty for negligence or
disregard of rules or regulations applies

to any portion of an underpayment for a
year to which a loss, deduction or credit
is carried, which portion is attributable
to negligence or disregard of rules or
regulations in the year in which the
carryback or carryover of the loss,
deduction or credit arises (the loss or
credit year).

(2) Transition rule for carrybacks to
pre-1990 years. A 20 percent penalty
under section 8662(b)(1) is imposed on
any portion of an underpayment for a
carryback year, the return for which is
due (without regard te extensions)
before January 1, 1990, that is
attributable to negligence or disregard of
rules or regulations in a loss or credit
year, the return for which is due
(without regard to extensions) after
December 31, 1989,

(3) Example. The following example
illustrates the provisions of paragraph
(d) of this section. This example does
not take into account the reasonable
cause exception under § 1.6664-4.

Example. Corporation M is a C corporation.
In 1890, M had a loss of $200,000 before
taking into account a deduction of $350,000
that M claimed as an expense in careless
disregard of the capitalization requirements
of section 263 of the Code. M failed to make
adequate disclosure of the item on Form 8275
for 1990. M reported a $550,000 loss for 1990
and carried back the loss to 1987 and 1968. M
had reported taxable income of $400,000 for
1987 and $200,000 for 1988, before application
of the carryback. The carryback eliminated
all of M's taxable income for 1987 and
$150,000 of taxable income for 1988. After
disallowance of the $350,000 expense
deduction and allowance of a $35,000
depreciation deduction with respect to the
capitalized amount, the correct loss for 1990
was determined to be $235,000. Because there
is no underpayment for 1990, the penalty for
negligence or disregard of rules or regulations
does not apply for 1990. However, as a result
of the 1990 adjustments, the loss carried back
to 1987 is reduced from $550,000 to $235,000.
After application of the $235,000 carryback,
M has taxable income of $165,000 for 1987
and $200,000 for 1988. This adjustment results
in underpayments for 1987 and 1988 that are
attributable to the disregard of rules or
regulations on the 1990 return. Therefore, the
20 percent penalty rate applies to the 1987
and 1988 underpayments attributable to the
disallowed carryback.

§ 1.6662-4 Substantial understatement of
income tax.

(a) In general. 1f any portion of an
underpayment, as defined in section
6664(a) and § 1.6664-2, of any income
tax imposed under subtitle A of the
Code that is required to be shown on a
return is attributable to a substantial
understatement of such income tax,
there is added to the tax an amount
equal to 20 percent of such portion.
Except in the case of any item
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attributable to a tax shelter (as defined
in paragraph (g)(2) of this section), an
understatement is reduced by the
portion of the understatement that is
attributable to the tax treatment of an
item for which there is substantial
authority, or with respect to which there
is adequate disclosure. General rules for
determining the amount of an
understatement are set forth in
paragraph (b) of this section and more
specific rules in the case of carrybacks
and carryovers are set forth in
paragraph (c) of this section. The rules
for determining when substantial
authority exists are set forth in § 1.6662—
4(d). The rules for determining when
there is adequate disclosure are set forth
in § 1.6662-4(e) and (f). This penalty
does not apply to the extent that the
reasonable cause and good faith
exception to this penalty set forth in

§ 1.6664—4 applies.

(b) Definitions and computational
rules—(1) Substantial. An
understatement (as defined in paragraph
(b)(2) of this section) is “substantial” if
it exceeds the greater of—

(i) 10 percent of the tax required to be
shown on the return for the taxable year
(as defined in paragraph (b)(3) of this
section); or

(i1) $5,000 ($10,000 in the case of a
corporation other than an S corporation
(as defined in section 1361(a)(1)) or a
personal holding company (as defined in
section 542)).

(2) Understatement. Except as
provided in paragraph (c) of this section
(relating to special rules for carrybacks
and carryovers), the term
"understatement” means the excess of—

(i) The amount of the tax required to
be shown on the return for the taxable
year (as defined in paragraph (b)(3) of
this section), over

(ii) The amount of the tax imposed
which is shown on the return for the
taxable year (as defined in paragraph
(b)(4) of this section), reduced by any
rebate (as defined in paragraph (b)(5) of
this section).

The definition of understatement also may be
expressed as—Understalement

=X (¥ —1Z)

where X = the amount of the tax required to
be shown on the return; ¥ = the amount of
the tax imposed which is shown on the return;
and Z = any rebate.

(3) Amount of the tax required to be
shown on the return. The “an-ount of the
tax required to be shown on the return”
for the taxable year has the same
meaning as the “amount of income tax
imposed" as defined in § 1.6664-2(b).

(4) Amount of the tax imposed which
is shown on the return The “amount of

the tax imposed which is shown on the
return” for the taxable year has the
same meaning as the “amount shown as
the tax by the taxpayer on his return,”
as defined in § 1.6664-2(c), except that—

(i) There is no reduction for the excess
of the amount described in § 1.6664—
2(c)(1)(i) over the amount described in
§ 1.6664-2(c)(1)(ii), and

(ii) The tax liability shown by the
taxpayer on his return is recomputed as
if the following items had been reported
properly:

(A) Items (other than tax shelter items
as defined in § 1.6662-4(g)(3)) for which
there is substantial authority for the
treatment claimed (as provided in
§ 1.6662-4(d)).

(B) Items (other than tax shelter items
as defined in § 1.6662-4(g)(3)) with
respect to which there is adequate
disclosure (as provided in § 1.6662—4 (e)
and (f)).

(C) Tax shelter items (as defined in
§ 1.6662—4(g)(3)) for which there is
substantial authority for the treatment
claimed (as provided in § 1.6662-4(d)),
and with respect to which the taxpayer
reasonably believed that the tax
treatment of the items was more likely
than not the proper tax treatment (as
provided in § 1.6662-4(g)(4)).

(5) Rebate. The term “rebate” has the
meaning set forth in § 1.6664-2(e),
except that—

(i) “Amounts not so shown previously
assessed (or collected without
assessment)” includes only amounts not
so shown previously assessed (or
collected without assessment) as a
deficiency, and

(ii) The amount of the rebate is
determined as if any items to which the
rebate is attributable that are described
in paragraph (b)(4) of this section had
received the proper tax treatment.

(6) Examples. The following examples
illustrate the provisions of paragraph (b)
of this section. These examples do not
take into account the reasonable cause
exception under § 1.6664—4:

Example (1). In 1990, Individual A, a
calendar year taxpayer, files a return for
1989, which shows taxable income of $18,200
and tax liability of $2,734. Subsequent
adjustments on audit for 1989 increase
taxable income to $51,500 and tax liability to
$12,339. There was substantial authority for
an item resulting in an adjustment that
increases taxable income by $5,300. The item
is not a tax shelter item. In computing the
amount of the understatement, the amount of
tax shown on A's return is determined as if
the item for which there was substantial
authority had been given the proper tax
treatment. Thus, the amount of tax that is
treated as shown on A's return is $4,178, i.e.,
the tax on $23,500 ($18,200 taxable income
actually shown on A's return plus $5,300, the
amount of the adjustment for which there

was substantial authority). The amount of the
understatement is $8,163, i.e., $12,339 (the
amount of tax required to be shown) less
$4,176 (the amount of tax treated as shown on
A's return after adjustment for the item for
which there was substantial authority).
Because the $8,163 understatement exceeds
the greater of 10 percent of the tax required to
be shown on the return for the year, i.e.,
$1,234 ($12,339 X .10) or $5,000, A has a
substantial understatement of income tax for
the year.

Example 2. Individual B, a calendar year
taxpayer, files a return for 1990 that fails to
include income reported on an information
return, Form 1089, that was furnished to B.
The Service detects this omission through its
document matching program and assesses
$3,000 in unreported tax liability. B's return is
later examined and as a result of the
examination the Service makes an
adjustment to B’s return of $4,000 in
additional tax liability. Assuming there was
neither substantial authority nor adequate
disclosure with respect to the items adjusted,
there is an understatement of $7,000 with
respect to B's return. There is also an
underpayment of $7,000. (See § 1.6664-2.) The
amount of the understatement is not reduced
by imposition of a negligence penalty on the
$3,000 portion of the underpayment that is
attributable to the unreported income.
However, if the Service does impose the
negligence penalty on this $3,000 portion, the
Service may only impose the substantial
understatement penalty on the remaining
$4,000 portion of the underpayment, (See
§ 1.6662-2(c), which prohibits stacking of
accuracy-related penalty components.)

(c) Special rules in the case of
carrybacks and carryovers—(1)
Aggregation of understatements in
testing for substantiality. In determining
whether an understatement is
substantial for a year in which a
carryback or carryover of a loss,
deduction or credit arises (a loss or
credit year), any understatement for a
carryback or carryover year that is
attributable to a tainted carryback or
carryover from the loss or credit year is
treated as an understatement with
respect to the return of the loss or credit
year. An understatement for a carryback
or carryover year is considered
attributable to a tainted carryback or
carryover from a loss or credit year to
the extent that the carryback or
carryover, as the case may be, is
attributable to “tainted items,” i.e., in
the case of items other than tax-shelter
items, items for which there neither was
substantial authority nor adequate
disclosure, or in the case of tax shelter
items, items for which there was not
both substantial authority and a
reasonable belief that the tax treatment
was more likely than not the proper
treatment. An understatement for a loss
or credit year is substantial, therefore, it
the understatement for that year
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(determined without regard to
aggregation) exceeds, when aggregated
with any understatement for a
carryback or carryover year that is
attributable to a tainted carryback or
carryover from the loss or credit year,
the greater of 10 percent of the tax
required to be shown on the return for
the loss or credit year, or $5,000 ($10,000
in the case of most corporations).
Notwithstanding the aggregating of
understatements in testing for
substantiality, any underpayment for a
carryback or carryover year that is
attributable to a substantial
understatement with respect to the
return of the loss or credit year, is
subject to penalty in the carryback or
carryover year. (See § 1.6664-2 for the
rules for computing an underpayment.)
The determination of whether there is
substantial authority for, or adequate
disclosure with respect to, the tax
treatment of a carryback or carryover
item is made with respect to the return
of the loss or credit year, rather than the

return of the carryback or carryover

year.

(2) Understatements for carryback
years not reduced by amount of
carrybacks. The amount of an
understatement for a taxable year is not
reduced on account of a carryback of a
loss, deduction or credit to that year.

(3) Transition rules—{i) Carrybacks to
pre-1990 years. Any understatement for
a carryback year, the return for which is
due (without regard to extensions)
before January 1, 1990, that is
attributable to a tainted carryback or
carryover from a loss or credit year, the
return for which is due (without regard
to extensions) after December 31, 1989,
is treated as an understatement with
respect to the return of the loss or credit
year. Any underpayment for such a
carryback year that is attributable to an
understatement for such a loss or credit
year is penalized at a 20 percent rate
under section 6662(b)(2).

(ii) Carryovers to post-1989 years. The
determination of whether an

understatement is substantial for a
carryover year, the return for which is
due (without regard to extensions) after
December 31, 1989, is made without
treating the understatement for such
carryover year as an understatement
with respect to the return of the loss or
credit year, if the return for such loss or
credit year is due (without regard to
extensions) before January 1, 1990. Any
underpayment for such a carryover year
that is attributable to an understatement
for such year is penalized at a 20
percent rate under section 6662(b)(2).

(4) Examples. The following examples
illustrate the special rules of paragraph
(c) of this section regarding carrybacks
and carryovers. These examples do not
take into account the reasonable cause
exception under § 1.6664-4.

Example 1. Corporation N, a calendar year
taxpayer, is a C corporation. N was formed
on January 1, 1887, and timely filed the
following income tax returns:

Tax year

1990

Taxable income

Tax liability

$110,000 (Before NOLCO),
1,500 (Before NOLCO).

During 1990, N files Form 1139, Corporation
Application for Tentative Refund, to carry
back the NOL generated in 1989 (NOLCB). N
received refunds of $1,500 for 1967 and
$22,250 for 1988.

For tax year 1990, N carries over $10,000 of
the 1989 loss to offset $10,000 of income
earned in 1990 and reduce taxable income to
zero. N Would have reported $1,500 of tax
liability for 1890 if it were not for use of the
net operating loss carryover (NOLCO). N
assumes there is a remaining NOLCO of
$80,000 to be applied for tax year 1991.

In June 1991, the Service completes its
examination of the 1989 loss year return and
makes the following adjustments:

Taxable income per 1989 return... ($200,000)
Adjustment: Unreported income .. 210,000

Corrected taxable income
Corrected tax liability

There was not substantial authority for N's
treatment of the items comprising the 1989
adjustments and N did not make adequate
disclosure.

The following are deemed to be
understatements of tax with respect to the
1989 loss year: (1) $1,500 for tax year 1987; (2)
$22,250 for tax year 1988; (3) $1,500 for tax
year 1989; and (4) $1.500 for tax year 1990.
These amounts are aggregated to determine if
the understatement for 1989 is substantial,
Le., to determine if it exceeds the greater of
(a) $150 (0 percent of the tax required to be
shown on the return for taxable year 1989 (.10
X $1.500) ) or (b) $10,000. The understatement

for 1989 is $26,750 and, therefore, is
substantial. A 20 percent penalty rate will
apply in 1887, 1988, 1989 and 1990 to each
underpayment in those years, since each such
underpayment is attributable to the $26,750
substantial understatement for 1989.

Example 2. The facts are the same as in
Example 1, except that in addition to
examining the 1989 return, the Service also
examines the 1988 return and makes an
adjustment that results in an understatement.
(This adjustment is unrelated to the
adjustment on the 1988 return for the
disallowance of the NOLCB from 1989.) If the
understatement resulting from the adjustment
is a substantial understatement under former
section 6661 (determined without regard to
the understatement attributable to the
carryback), any underpayment attributable to
the understatement is subject to the 25
percent penalty rate under former section
6661. Regardless of whether the adjustment
gives rise to a substantial understatement
under former section 6661, any underpayment
attributable to the $22,250 understatement for
1988 resulting from the NOLCB from 1969 (see
Example 1) is subject to the 20 percent
penalty rate under section 6662.

Example 3. The facts are the same as in
Example 1, except that in addition to
examining the 1989 return, the Service
examines the 1990 return. In addition to
disallowing the NOLCO from 1989, another
adjustment is made for an item for which
there was not substantial authority or
adequate disclosure:

Tax year 1890: Taxable income
per return

(1) Increase in income attributable
to disallowance of NOLCO

(2) Increase in income attributable
to other adjustments.

Corrected taxable income.
Corrected tax liability
Tax per return

Understatement

Portion of understatement attrib-
utable to (1)

Portion of understatement attrib-
utable to (2)

As explained in Example 1, the
understatement resulting from adjustment (1)
is treated as an understatement for tax year
1989 and is aggregated with understatements
resulting from disallowance of NOLCB's from
1989 and the $1,500 understatement for 1969
to determine if there is a substantial
understatement for 1989, Because the
understatement resulting from adjustment (2),
standing alone, is not in excess of the greater
of 10 percent of the tax required to be shown
on the 1990 return (.10 X $2,250 = $225), or
$10,000, such understatement is not
substantial and will not trigger the
substantial understatement penalty for 1990.

Example 4. Corporation W, a calendar year
taxpayer, is a C corporation. W was formed
on January 1, 1992. W's 1991 tax return shows
a net operating loss of $40,000. W applies the
entire $40,000 loss carryover 1o its 1992 tax
return, resulting in a reduction in taxable
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income from $50,000 to $10,000. A subsequent
examination of the 1991 tax return results in
an adjustment of $70,000 for unreported
income. There was not substantial authority
for W’s failure to report the income, and W
did not make adequate disclosure with
respect to the unreported income. The
adjustment eliminates the 1991 net operating
loss of $40,000, producing an understatement
of $4,500 (the tax on corrected taxable
income of $30,000). As a result of the
adjustment to the 1991 return, the loss of
$40,000 carried over to 1992 is disallowed,
resulting in an understatement of $6,000 (the
difference between the tax on $50,000 and the
tax on $10,000). Both the $4,500
understatement and the $8,000
understatement are understatements with
respect to 1991, and they are aggregated for
purposes of determining whether there is a
substantial understatement for 1991. The
aggregated amount, $10,500, exceeds the
greater of $10,000 or 10 percent of the tax
required to be shown on the 1991 return (.10
X $4,500 =$450). Thus, any underpayment
attributable to the $4,500 understatement for
1981 or the $6,000 understatement for 1992 is
subject to the 20 percent penalty rate under
section 6662 in each of those years.

Example 5. Individua) P, a calendar year
single taxpayer, files his 1988 tax return
showing a net eperating loss of $25,000. The
loss is carried forward rather than carried
back. P applies $10,000 of the loss to his 1989
tax year, reducing his taxable income to zero.
The remaining $15,000 is applied to his 1060
tax return resulting in a reduction in taxable
income from $35,000 to $20,000. A subsequent
examination of the 1988 tax return results in
an adjustment for unreported income of
$45,000, thus eliminating the net operating
loss of $25,000 and producing an
understatement for 1988 of $3,287 (the tax on
corrected taxable income of $20,000). As a
result of the adjustment to the 1988 return, the
loss of $10,000 carried forward to 1988 is
disallowed, resulting in an understatement
for 1689 of $1,504 (tax on $10,000 taxable
income). Alzo 23 a result of the adjustment to
the 1988 return, the loss of $15,000 carried
forward to 1990 is disallowed, resulting in an
understatement for 1990 of $2,254. Because
none of the understatements, standing alone,
exceeds $5,000 (even though, if aggregated,
they would exceed $5,000), there is not a
substantial understatement for 1988 under
former section 6861, or for 1989 or 1990 under
section 6862(d).

(d) Substantiat authority—{1) Effect of
having substantial euthority. If there is
substantial authority for the tax
treatment of an item, the item is treated
as if it were shown properly on the
return for the taxable year in computing
the amount of the tax shown on the
return. Thus, for purposes of section
6662(d), the tax attributable to the item
is not included in the understatement for
that year. (For special rules relating to
tax shelter items see § 1.6662-4(g).)

(2) Substantial authority standard.
The substantial authority standard is an
objective standard involving an analysis
of the law and application of the law to

relevant facts. The substantial authority
standard is less stringent than the “more
likely than not" standard (the standard
that is met when there is a greater than
50-percent likelihood of the position
being upheld), but more stringent than
the reasonable basis standard (the
standard which, if satisfied, generally
will prevent imposition of the penalty
under section 6662(b)(1) for negligence
or disregard of rules or regulations). A
return position that is arguable, but
fairly unlikely to prevail in court,
satisfies the reasonable basis standard,
but not the substantial authority
standard. The possibility that a return
will not be audited or, if audited, that an
item will not be raised on audit, is not
relevant in determining whether the
substantial authority standard (or the
reasonable basis standard) is satisfied.

(3) Determination of whether
substantial authority is present—{i)
Evaluation of authorities, There is
substantial authority for the tax
treatment of an item only if the weight
of the authorities supporting the
treatment is substantial in relation to
the weight of authaorities supporting
contrary treatment, All authorities
relevant to the tax treatment of an item,
including the authorities contrary to the
treatment, are taken into account in
determining whether substantial
authority exists. The weight of
authorities is determined in light of the
pertinent facts and circumstances in the
manner prescribed by paragraph
(d}(3)(ii) of this section. There may be
substantial authority for more than one
position with respect to the same item.
Because the substantial authority
standard is an objective standard, the
taxpayer’s belief that there is
substantial authority for the tax
treatment of an item is not relevant in
determining whether there is substantial
authority for that treatment.

(if) Nature of analysis. The weight
accorded an authority depends on its
relevance and persuasiveness, and the
type of document providing the
authority. For example, a case or
revenue ruling having some facts in
common with the tax treatment at issue
is not particularly relevant if the
authority is materially distinguishable
on its facts, or is otherwise inapplicable
to the tax treatment at issue. An
authority that merely states a conclusion
ordinarily is less persuasive than one
that reaches its conclusion by cogently
relating the applicable law to pertinent
facts. The weight of an authority from
which information has been deleted,
such as a private letter ruling, is
diminished to the extent that the deleted
information may have affected the
authority's conclusions. The type of

document also must be considered. For
example, a revenue ruling is accorded
greater weight than a private letter
ruling addressing the same issue. An
older private letter ruling, technical
advice memorandum, general counsel
memorandum or action on decision
generally must be accorded less weight
than a more recent one. Any document
described in the preceding sentence that
is more than 10 years old generally is
accorded very little weight. There may
be substantial authority for the tax
treatment of an item despite the absence
of certain types of authority. Thus, a
taxpayer may have substantial authority
for a position that is supported only by a
well-reasoned construction of the
applicable statutory provision.

(iii) Types of authority. Except in
cases described in paragraph (d)(3](iv)
of this section concerning written
determinations, only the following are
authority for purposes of determining
whether there is substantial authority
for the tax treatment of an item:
applicable provisions of the Internal
Revenue Code and other statutory
provisions; proposed, temporary and
final regulations censtruing such
statutes; revenue rulings and revenue
procedures; tax treaties and regulations
thereunder, and Treasury Department
and other official explanations of such
treaties; Federal court cases interpreting
such statutes; congressional intent as
reflected in committee reports, joint
explanatory statements of managers
included in conference committee
reports, and floor statements made prior
to enactment by one of a bill's
managers; General Explanations of tax
legislation prepared by the Joint
Committee on Taxation (the Blue Book);
private letter rulings and technical
advice memoranda issued after October
31, 1976; actions on decisions and
general counsel memoranda issued after
March 12, 1981; Internal Revenue
Service information or press releases;
and notices, announcements and other
administrative pronouncements
published by the Service in the Internal
Revenue Bulletin. Conclusions reached
in treatises, legal periodicals, legal
opinions or opinions rendered by other
tax professionals are not authaority. The
authorities underlying such expressions
of opinion where applicable to the facts
of a particular case, however, may give
rise to substantial authority for the tax
treatment of an item. Notwithstanding
the preceding list of authorities, an
authority does not continue to be an
authority once it is overruled or
modified, implicitly or explicitly, by an
authority of the same or higher souice.
For example, a district court opinion on
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an issue is not an authority if overruled
or reversed. Similarly, a private letter
ruling is not authority if revoked or if
inconsistent with a subsequent proposed
regulation, revenue ruling or other
administrative pronouncement
published in the Internal Revenue
Bulletin.

(iv) Special rules—(A) Written
determinations. There is substantial
authority for the tax treatment of an
item by a taxpayer if the treatment is
supported by the conclusion of a ruling
or a determination letter (as defined in
§ 301.6110-2(d) and (e)) issued to the
taxpayer, by the conclusion of a
technical advice memorandum in which
the taxpayer is named, or by an
affirmative statement in a revenue
agent's report with respect to a prior
taxable year of the taxpayer (“written
determinations'). The preceding
sentence does not apply, however, if—

() There was a misstatement or
omission of a material fact or the facts
that subsequently develop are
materially different from the facts on
which the written determination was
based, or

(2) The written determination was
modified or revoked after the date of
issuance by—

() A notice to the taxpayer to whom
the written determination was issued,

(/) The enactment of legislation or
ratification of a tax treaty,

(#if) A decision of the United States
Supreme Court,

(#v) The issuance of temporary or final
regulations, or

(v) The issuance of a revenue ruling,
revenue procedure, or other statement
published in the Internal Revenue
Bulletin. See section 8404(f) for rules
which require the Secretary to abate a
penalty that is attributable to erroneous
written advice furnished to a taxpayer
by an officer or employee of the Internal
Revenue Service.

(B) Taxpayer'’s jurisdiction. The
applicability of court cases to the
taxpayer by reason of the taxpayer's
residence in a particular jurisdiction is
not taken into account in determining
whether there is substantial authority
for the tax treatment of an item.
Notwithstanding the preceding sentence,
there is substantial authority for the tax
treatment of an item if the treatment is
supported by controlling precedent of a
United States Court of Appeals to which
the taxpayer has a right of appeal with
respect to the item.

(C) When substantial authority
determined. There is substantial
authority for the tax treatment of an
item if there is substantial authority at
the time the return containing the item is
filed or there was substantial authority

on the last day of the taxable year to
which the return relates.

(v) Substantial authority for tax
returns due before January 1, 1990.
There is substantial authority for the tax
treatment of an item on a return that is
due (Without regard to extensions) after
December 31, 1982 and before January 1,
1990, if there is substantial authority for
such treatment under either the
provisions of paragraph (d)(3)(iii) of this
section (which set forth an expanded list
of authorities) Or of § 1.6662-3(b)(2)
(which set forth a narrower list of
authorities). Under either list of
authorities, authorities both for and
against the position must be taken into
account.

(e) Disclosure of certain
information—{(1) Effect of adequate
disclosure. Items for which there is
adequate disclosure as provided in this
paragraph (e) and in paragraph (f) of this
section are treated as if such items were
shown properly on the return for the
taxable year in computing the amount of
the tax shown on the return. Thus, for
purposes of section 6662(d), the tax
attributable to such items is not
included in the understatement for that
year.

(2) Circumstances where disclosure
will not have an effect. The rules of
paragraph (e)(1) of this section do not
apply where the item or position on the
return is-

(i) Frivolous (as defined in § 1.6662-
3(b)(3));

(ii) Attributable to a tax shelter (as
defined in section 6662(d)(2)(C)(ii) and
paragraph (g)(2) of this section); or

(iii) Not properly substantiated, or the
taxpayer failed to keep proper books
and records with respect to the item or
position.

(f) Method of making adequate
disclosure—(1) Disclosure statement.
Disclosure is adequate with respect to
an item (or group of similar items, such
as amounts paid or incurred for supplies
by a taxpayer engaged in business) or a
position on a return if the disclosure is
made on a properly completed Form
8275 (Disclosure Statement) attached to
the return or to a qualified amended
return (as defined in § 1.6664-2(c)(3)) for
the taxable year.

(2) Disclosure on return. The
Commissioner may by annual revenue
procedure (or otherwise) prescribe the
circumstances under which disclosure of
information on a return (or qualified
amended return) in accordance with
applicable forms and instructions is
adequate. If the revenue procedure does
not include an item, disclosure is
adequate with respect to that item only
if made on a properly completed Form

8275 attached to the return for the year
or to a qualified amended return.

(3) Recurring item. Disclosure with
respect to a recurring item, such as the
basis of recovery property, must be
made for each taxable year in which the
item is taken into account.

(4) Carrybacks and carryovers.
Disclosure is adequate with respect to
any loss, deduction or credit that is
carried to another year only if made in
connection with the return (or qualified
amended return) for the taxable year in
which the carryback or carryover arises
(the loss or credit year). Disclosure is
not also required in connection with the
return for the taxable year in which the
carryback or carryover is taken into
account.

(5) Pass-through entities. Disclosure in
the case of items attributable to a pass-
through entity (pass-through items) is
made with respect to the return of the
entity, except as provided in this
paragraph (f)(5). Thus, disclosure in the
case of pass-through items must be
made on a Form 8275 attached to the
return (or qualified amended return) of
the entity, or on the entity's return in
accordance with the revenue procedure
described in paragraph (f)(2) of this
section, if applicable. A taxpayer (ie.,
partner, shareholder, beneficiary, or
holder of a residual interest in a REMIC)
also may make adequate disclosure with
respect to a pass-through item, however,
if the taxpayer files a properly
completed Form 8275 (which includes
completion of Part III, Information
About Pass-Through Entity) in duplicate,
one copy attached to the taxpayer's
return (or qualified amended return) and
the other copy filed with the Internal
Revenue Service Center with which the
return of the entity is required to be
filed. Each Form 8275 filed by the
taxpayer should relate to the pass-
through items of only one entity. For
purposes of this paragraph (f)(5), a pass-
through entity is a partnership, S
corporation (as defined in section
1361(a)(1)), estate, trust, regulated
investment company (as defined in
section 85l(a)), real estate investment
trust (as defined in section 856(a)), or
real estate mortgage investment conduit
(REMIC) (as defined in section 860D(a)).

(g) Items relating to tax shelters—(1)
In general. Tax shelter items (as defined
in paragraph (g)(3) of this section) are
treated as if such items were shown
properly on the return for a taxable year
in computing the amount of the tax
shown on the return, and thus the tax
attributable to such items is not
included in the understatement for the
year, if—
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(i) There is substantial authority (as
provided in paragraph (d) of this
section) for the tax treatment of that
item; and

(if) The taxpayer reasonably believed
at the time the return was filed that the
tax treatment of that item was more
likely than not the proper treatment (see
paragraph (g)(4) of this section).
Disclosure made with respect to a tax
shelter item does not affect the amount
of an understatement.

(2) Tax shelter—{i} In general. For
purposes of section 8662(d), the term
“tax shelter” means—

(A) A partnership or other entity (such
as a corporation or trust),

(B) An investment plan or
arrangement, or

(C) Any other plan or arrangement
if the principal purpose of the entity,
plan or arrangement, based on objective
evidence, is to avoid or evade Federal
income tax. The principal purpose of an
entity, plan or arrangement is to avoid
or evade Federal income tax if that
purpose exceeds any other purpose.
Typical of tax shelters are transactions
structured with little or no motive for the
realization of economic gain, and
transactions that utilize the mismatching
of income and deductions, overvalued
assets or assets with values subject to
substantial uncertainty, certain
nonrecourse financing, financing
techniques that do not conform to
standard commercial business practices,
or the mischaracterization of the
substance of the transaction. The
existence of economic substance does
not of itself establish that a transaction
is not a tax shelter if the transaction
includes other characteristics that
indicate it is a tax shelter.

(ii) Principal purpose. The principal
purpose of an entity, plan or
arrangement is not to avoid or evade
Federal income tax if the entity, plan or
arrangement has as its purpose the
claiming of exclusions from income,
accelerated deductions or other tax
benefits in a manner consistent with the
statute and Congressional purpose. For
example, an entity, plan or arrangement
does not have as its principal purpose
the avoidance or evasion of Federal
income tax solely as a result of the
following uses of tax benefits provided
by the Internal Revenue Code: the
purchasing or holding of an obligation
bearing interest that is excluded from
gross income under section 103; taking
an accelerated depreciation allowance
under section 168; taking the percentage
depletion allowance under section 623
or section 613A; deducting intangible
dr.lling and development costs as
expenses under section 263(c});

establishing a qualified retirement plan
under sections 401-408; claiming the
possession tax credit under section 936;
or claiming tax benefits available by
reason of an election under section 992
to be taxed as a domestic international
sales corporation (DISC), under section
927(f)(1) to be taxed as a foreign sales
corporation (FSC), or under section 1362
to be taxed as an S corporation.

(3) Tax shelter item. An item of
income, gain, loss, deduction or credit is
a “tax shelter item” if the item is
directly or indirectly attributable to the
principal purpose of a tax shelter to
avoid or evade Federal income tax.
Thus, if a partnership is established for
the principal purpose of avoiding or
evading Federal income tax by acquiring
and overstating the basis of property for
purposes of claiming accelerated
depreciation, the depreciation with
respect to the property is a tax shelter
item. However, a deduction claimed in
connection with a separate transaction
carried on by the same partnership is
not a tax shelter item if the transaction
does not constitute & plan or
arrangement the principal purpose of
which is to avoid or evade tax.

(4) Reasonable belief. For purposes of
section 6662(d), a taxpayer is considered
reasonably to believe that the tax
treatment of an item is more likely than
not the proper tax treatment if—

(i) The taxpayer analyzes the
pertinent facts and autherities in the
manner described in paragraph (d){3)(ii)
of this section and, in reliance upon that
analysis, reasonably concludes that
there is a greater than 50-percent
likelihcod that the tax treatment of the
item will be upheld if challenged by the
Internal Revenue Service; or

(ii) The taxpayer in good faith relies
on the opinion of a professional tax
advisor, if the opinion is based on the
tax advisor's analysis of the pertinent
facts and authorities in the manner
described in paragraph (d}(3)(ii) of this
section and unambiguously states that
the tax advisor concludes that there is a
greater than 50-percent likelihood that
the tax treatment of the item will be
upheld if challenged by the Internal
Revenue Service.

(5) Pass-through entities. In the case of
tax shelter items attributable to a pass-
through entity, the actions described in
paragraphs (g)(4)(i) and (g)(4)(ii) of this
section, if taken by the entity, are
deemed to have been taken by the
taxpayer and are considered in
determining whether the taxpayer
reasonably believed that the tax
treatment of an item was more likely
than not the proper tax treatment.

§ 1.6662-5 Substantial and gross valuation
misstatements under chapter 1.

(a) In general. if any portion of an
underpayment, as defined in section
6664(a) and § 2.6664-2, of any income
tax imposed under chapter 1 of subtitle
A of the Code that is required to be
shown on a return is attributable to a
substantial valuation misstatement
under chapter 1 (substantial valuation
misstatement), there is added to the tax
an amount equal to 20 percent of such
portion. Section 6662(h) increases the
penalty to 40 percent in the case of a
gross valuation misstatement under
chapter 1 (gross valuation
misstatement). No penalty under section
6662(b)(3) is imposed, however, on a
portion of an underpayment that is
attributable to a substantial or gross
valuation misstatement unless the
aggregate of all portions of the
underpayment attributable to
substantial or gress valuation
misstatements exceeds the applicable
dollar limitatien ($5,000 or $10,000), as
provided in section 6662(e)(2) and
paragraphs (b) and (f)(2) of this section.
This penalty also does not apply te the
extent that the reasonable cause and
good faith exception to this penalty set
forth in § 1.6664—4 applies. There is no
disclosure exception to this penalty.

(b) Dollar limitation. No penalty may
be imposed under section 6662(b)(3) for
a taxable year unless the portion of the
underpayment for that year that is
attributable to substantial or gross
valuation misstatements exceeds $5,000
($10,000 in the case of a corporation
other than an S corporation (as defined
in section 1361{a)(1)) or a personal
holding company (as defined in section
542)). This limitation is applied
separately to each taxable year for
which there is a substantial or gross
valuation misstatement.

(c) Special rules in the case of
carrybacks and carryovers—{1) In
general. The penalty for a substantial or
gross valuation misstatement applies to
any portion of an underpayment for a
year to which a loss, deduction or credit
is carried that is attributable to a
substantial or gross valuation
misstatement for the year in which the
carryback or carryover of the loss,
deduction or credit arises (the loss or
credit year), provided that the
applicable dollar limitation set forth in
section 8662(e)(2) is satisfied in the
carryback or carryover year.

(2) Transition rule for carrybacks to
pre-1990 years. The penalty under
section 6662(b)(3) is imposed on any
portion of an underpayment for a
carryback year, the return for which i
due (without regard to extensions)
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before January 1, 1980, that is
attributable to a substantial or gross
valuation misstatement for a loss or
credit year, the return for which is due
(without regard to extensions) after
December 31, 1989, provided the
underpayment for the carryback year
exceeds the applicable dellar limitation
($5,000, or $10,000 for most
corporations). See Example 3 in
paragraph (d) of this section.

(d) Examples. The follawing examples
illustrate the provisions of paragraphs
(b) and (c) of this section. These
examples do not take into account the
reasonable cause exception under
§ 1.6664-4.

Example 1. Corporation Q isa €
corporation. In 1990, the first year of its A
existence, Q had taxable income of $200,000
without considering depreciation of a
particular asset. On its calendar year 1980
return, Q overstated its basis in this asset by
an amount that caused a substantial
valuation misstatement. The overstated basis
resulted in depreciation claimed of $350,000,
which was $250,000 more than the $100,000
allowable. Thus, on its 1980 return, Q showed
a loss of $150,000. In 1891, Q had taxable
income of $450,000 before application of the
loss carryover, and Q claimed & carryover
loss deduction under section 172 of $150.000,
resulting in taxable income of $300,000 for
1991. Upon audit of the 1990 return, the basis
of the asset was corrected, resulting in an
adjustment of $250,000. For 1990, the
underpayment resulting from the $100,000
taxable income [—$150,000 + $250,000) is
attributable to the valuation misstatement.
Assuming the underpayment resulting from
the $100,000 taxable income exceeds the
$10,000 limitation, the penalty will be
imposed in 1990. For 1991, the elimination of
the loss carryover results in additional
taxable income of $150.000. The
underpayment for 1991 resulting from that
adjustment is also attributable to the
substantial valuation misstatement on the
1990 return. Assuming the underpayment
resulting from the $150,000 additional taxable
income for 1991 exceeds the $10,000
limitation, the substantial valuation
misstatement penalty also will be imposed
for that year.

Example 2. Corporation T is a C
corparation. In 1990, the first year of its
existence, T had a loss of $3,000,000 without
considering depreciation of its major asset.
On its calendar year 1990 return, T
overstated its basis in this asset in an amount
that caused a substantial valuation
misstatement. This overstatement resulted in
depreciation claimed of $3,500,000, which
was $2,500,000 more than the $1,000,000
allowable. Thus, on its 1990 return, T showed
a loss of $8,500,000. [n 1991, T had taxable
income of $4,500,000 before application of the
carryover loss, but claimed a carryover loss
deduction under section 172 in the amount of
$4,500.000, resulting in taxable income of zero
for that year and leaving a $2,000,000
carryover available. Upon audit of the 1990
return. the basis of the asset was corrected.

resulting in an adjustment of $2.500,000.

For 1990, the underpayment is still zero
(—$6,500,000 + $2,500,000 = —$4,000,000).
Thus, the penalty does not apply in 1980. The
loss for 1990 is reduced to $4,000,000.

For 1991, there is additional taxable income
of $500,000 as a result of the reduction of the
carryover loss ($4.500,000 reported income
before carryover loss minus corrected
carryover Joss of $4,000,000 = $500,000). The
underpayment for 1991 resulting from
reduction of the carryover loss is attributable
to the valuation misstatement on the 1980
return, Assuming the underpayment resulting
from the $500,000 additional taxable income
exceeds the $10,000 limitation, the substantial
valuation misstatement penalty will be
imposed in 1991.

Example 3. Corporation Visa C
corperation. In 1990, V had a loss of $100.000
without considering depreciation of a
particular asset which it had fully
depreciated in earlier years. V had a
depreciable basis in the asset of zero, but on
its 1990 calendar year return erroneously
claimed a basis in the asset of $1,250,000 and
depreciation of $250,000. V reported a
$350,000 loss for the year 1990, and carried
back the loss to the 1987 and 1968 tax years.
V had reported taxable income of $300,000 in
1987 and $200,000 in 1988, before application
of the carryback. The $350,000 carryback
eliminated ell taxable income for 1987, and
$50.000 of the taxable income for 1988. After
disallowance of the $250,000 depreciation
deduction for 1990, V still had a loss of
$100,000. Because there is no underpayment
for 1890, no valuation misstatement penalty is
imposed for 1990. However, as a result of the
1990 depreciation adjustment, the earryback
to 1987 is reduced from $350,000 to $100,000.
After absorption of the $100,000 carryback, V
has taxable income of $200,000 for 1987. This
adjustment resuits in an underpayment for
1987 that is attributable to the valuation
misstatement on the 1990 return. The
valuation misstatement for 1990 is a gross
valuation misstatement because the correct
adjusted basis of the depreciated asset was
zero. (See paragraph (e)(2) of this section.)
Therefore, the 40 percent penalty rate applies
to the 1887 underpayment attributable to the
1890 misstatement, provided that this
underpayment exceeds $10,000. The
adjustment also results in the elimination of
any loss carryback to 1988 resulting in an
increase in taxable income for 1988 of
$50,000. Assuming the underpayment
resulting from this additional $50,000 of
income exceeds $10,000, the gross valuation
misstatement penalty is imposed on the
underpayment for 1988.

(e) Definitions—(1) Substantial
valuation misstatement. There is a
substantial valuation misstatement if
the value or adjusted basis of any
property claimed on a return of tax
imposed under chapter 1 is 200 percent
or more of the correct amount.

(2) Gross valuation misstatement.
There is a gross valuation misstatement
if the value or adjusted basis of any
property claimed op a return of tax

imposed under chapter 1 is 400 percent
or more of the correct amount.

(3) Property. For purpases of this
section, the term “property” refers to
both tangible and intangible property.
Tangible property includes property
such as land, buildings, fixtures and
inventory. Intangible property includes
property such as goodwill, covenants
not to compete, leaseholds, patents,
contract rights, debts and choses in
action.

(f) Muitiple valuation misstatements
on a return—{1) Determination of
whether valuation misstatements are
substantial er gross. The determination
of whether there is a substantial or gross
valuation misstatement on a return is
made on a property-by-property basis.
Assume, for example, that property A
has a value of 60 but a taxpayer claims
a value of 110, and that property B has a
value of 40 but the taxpayer claims a
value of 100. Because the claimed and
correct values are compared on a
property-by-property basis, there is a
substantial valuation misstatement with
respect to property B, but not with
respect to property A, even though the
claimed values (210) are 200 percent or
more of the correct values (100) when
compared on an aggregate basis.

(2) Application of dollar limitation.
For purposes of applying the dellar
limitation set forth in section 6662(e)(2),
the determination of the portion of an
underpayment that is attributable to a
substantial or gross valuation
misstatement is made by aggregating all
portions of the underpayment
attributable to substantial or gross
valuation misstatements. Assume, for
example, that the value claimed for
property C on a return is 250 percent of
the correct value, and that the value
claimed for property D on the return is
400 percent of the correct value. Because
the portiens of an underpayment that
are attributable to a substantial or gross
valuation misstatement on a return are
aggregated in applying the dollar
limitation, the dollar limitation is
satisfied if the portion of the
underpayment that is attributable ta the
misstatement of the value of property C,
when aggregated with the portion of the
underpayment that is attributable to the
misstatement of the value of property D,
exceeds $5.000 ($10,000 in the case of
most corporations).

(8) Property with a value or adjusted
basis of zero. The value or adjusted
basis claimed on a return of any
property with a correct value or
adjusted basis of zero is considered to
be 400 percent or more of the correct
amount. There is a gross valuation
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misstatement with respect to such
property, therefore, and the applicable
penalty rate is 40 percent.

(h) Pass-through entities—(1) In
general. The determination of whether
there is a substantial or gross valuation
misstatement in the case of a return of a
pass-through entity (as defined in
§ 1.6662-4(f)(5)) is made at the entity
level. However, the dollar limitation
($5,000 or $10,000, as the case may be) is
applied at the taxpayer level (i.e., with
respect to the return of the shareholder,
partner, beneficiary, or holder of a
residual interest in a REMIC).

(2) Example. The rules of paragraph
(h)(1) of this section may be illustrated
by the following example.

Example. Partnership P has two partners,
individuals A and B. P claims a $40,000 basis
in a depreciable asset which, in fact, has a
basis of $15,000. The determination that there
is a substantial valuation misstatement is
made solely with reference to P by comparing
the $40,000 basis claimed by P with P's
correct basis of $15,000. However, the
determination of whether the $5,000 threshold
for application of the penalty has been
reached is made separately for each partner.
With respect to partner A, the penalty will
apply if the portion of A's underpayment
attributable to the passthrough of the
depreciation deduction, when aggregated
with any other portions of A's underpayment
also attributable to substantial or gross
valuation misstatements, exceeds $5,000
(assuming there is not reasonable cause for
the misstatements (see § 1.8664—4(c)).

(i) [Reserved]

(i) Transactions between persons
described in section 482 and net section
482 transfer price adjustments.
[Reserved]

(k) Returns affected. Except in the
case of rules relating to transactions
between persons described in section
482 and net section 482 transfer price
adjustments, the provisions of section
6662(b)(3) apply to returns due (without
regard to extensions of time to file) after
December 31, 1989, notwithstanding that
the original substantial or gross
valuation misstatement occurred on a
return that was due (without regard to
extensions) before January 1, 1990.
Assume, for example, that a calendar
year corporation claimed a deduction on
its 1990 return for depreciation of an
asset with a basis of X. Also assume
that it had reported the same basis for
computing depreciation on its returns for
the preceding 5 years and that the basis
shown on the return each yeer was 200
percent or more of the correct basis. The
corporation may be subject to a penalty
for substantial valuation misstatements
on its 1989 and 1990 returns, even
though the original misstatement
occurred prior to the effective date of
sections 6662(b)(3) and (e).

§ 1.6664-0 Table of contents.

§1.6664-1 Accuracy-related and fraud
penalties: definitions and special rules

(a) In general.
(b) Effective date.

§1.6664-2 Underpayment

(a) Underpayment defined.

(b) Amount of income tax imposed.

(c) Amount shown as the tax by the
taxpayer on his return.

(1) Defined.

(2) Effect of qualified amended return.

(3) Qualified amended return defined.

(4) Special rule for qualified amended
returns.

(d) Amounts not so shown previously
assessed (or collected without assessment).

(e) Rebates.

(f) Underpayments for certain carryback
years not reduced by amount of carrybacks.

(g) Examples.

§ 1.6664-3 Ordering rules for determining
the total amount of penalties imposed.

(a) In general.

(b) Order in which adjustments are taken
into account.

(c) Manrer in which unclaimed prepayment
credits are allocated.

(d) Examples.

§1.6664-4 Reasonable cause and good faith
exception to section 6662 penalties.

(a) In general.

(b) Facts and circumstances taken into
account.

(1) In general.

(2) Examples.

(c) Pass-through items.

(d) Transactions between persons
described in section 482 and net section 482
transfer price adjustments. [Reserved]

(e) Valuation misstatements of charitable
deduction property.

(1) In general.

(2) Definitions,

(i) Charitable deduction property.

(i1) Qualified appraisal.

(iii) Qualified appraiser.

§ 1.6664-1 Accuracy-related and fraud
penalties; definitions and special rules.

(a) In general. Section 6664(a) defines
the term “underpayment” for purposes
of the accuracy-related penalty under
section 6682 and the fraud penalty under
section 6663. The definition of
“underpayment” of income taxes
imposed under subtitle A is set forth in
§ 1.6664-2. Ordering rules for computing
the total amount of accuracy-related and
fraud penalties imposed with respect to
a return are set forth in § 1.6664-3.
Section 6664(c) provides a reasonable
cause and good faith exception to the
accuracy-related penalty. Rules relating
to the reasonable cause and good faith
exception are set forth in § 1.66644,

(b) Effective date. Sections 1.6664-1
through 1.6664—4 apply to returns the
due date of which (determined without
regard to extensions of time to file) is
after December 31, 1989.

§ 1.6664~-2 Underpayment.

(a) Underpayment defined. In the case
of income taxes imposed under subtitle
A, an underpayment for purposes of
section 6662, relating to the accuracy-
related penalty, and section 6663,
relating to the fraud penalty, means the
amount by which any income tax
imposed under this subtitle (as defined
in paragraph (b) of the section) exceeds
the excess of—

(1) The sum of—

(i) The amount shown as the tax by
the taxpayer on his return (as defined in
paragraph (c) of this section), plus

(ii) Amounts not so shown previously
assessed (or collected without
assessment) (as defined in paragraph (d)
of this section), over

(2) The amount of rebates made (as
defined in paragraph (e) of this section).

The definition of underpayment also
may be expressed as—

Underpayment = W — (X + Y — Z),
where W = the amount of income tax
imposed; Y = the amount shown as the tax
by the taxpayer on his return; ¥ = emounts
not 80 shown previously assessed (or
collected without assessment); and Z = the
amount of rebates made.

(b) Amount of income tax imposed.
For purposes of paragraph (1) of this
section, the “amount of income tax
imposed" is the amount of tax imposed
on the taxpayer under subtitle A for the
taxable year, determined without regard
to—

(1) The credits for tax withheld under
sections 31 (relating to tax withheld on
wages) and 33 (relating to tax withheld
at source on nonresident aliens and
foreign corporations);

(2) Payments of tax or estimated tax
by the taxpayer;

(3) Any credit resulting from the
collection of amounts assessed under
section 6851 as the result of a
termination assessment, or section 6861
as the result of a jeopardy assessment;
and

(4) Any tax that the taxpayer is not
required to assess on the return (such as
the tax imposed by section 531 on the
accumulated taxable income of a
corporation).

(c) Amount shown as the tax by the
taxpayer on his return—(1) Defined. For
purposes of paragraph (a) of this section,
the “amount shown as the tax by the
taxpayer on his return” is the tax
liability shown by the taxpayer on his
return, determined without regard to the
items listed in § 1.6664-2(b) (1), (2), and
(3), except that it is reduced by the
excess of—

(i) The amounts shown by the
taxpayer on his return as credits for tax
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withheld under section 31 (relating to
tax withheld on wages) and section 33
(relating to tax withheld at source on
nonresident aliens and foreign
corporations), as payments of estimated
tax, or as any other payments made by
the taxpayer with respect to a taxable
year before filing the return for such
taxable year, over

(ii) The amounts actually withheld,
actually paid as estimated tax, or
actually paid with respect to a taxable
year before the return is filed for such
taxable year.

(2) Effect of qualified amended return.
The “amount shown as the tax by the
taxpayer on his return” includes an
amount shown as additional tax on a
qualified amended return (as defined in
paragraph (c)(3) of this section), except
that such amount is not included if it
relates to a fraudulent position on the
original return.

(3) Qualified amended return defined.
A qualified amended return is an
amended return, or a timely request for
an administrative adjustment under
section 6227, filed after the due date of
the return for the taxable year
(determined with regard to extensions of
time to file) and before the earliest of—

(i) The time the taxpayer is first
contacted by the Internal Revenue
Service concerning an examination of
the return;

(ii) The time any person described in
section 6700{a} (relating to the penalty
for promoting abusive tax shelters) is
first contacted by the Internal Revenue
Service concerning an examination of an
activity described in section 6700(a)
with respect to which the taxpayer
claimed any tax benefit on the return
directly or indirectly through the entity,
plan or arrangement described in
section 6700{a)(1)(A); or

(iii) In the case of a pass-through item
(as defined in § 1.6662-4(f)(5)), the time
the pass-through entity (as defined in
§ 1.8662-4{f)(5)) is first contacted by the
Internal Revenue Service in connection
with an examination of the return to
which the pass-through item relates.

A qualified amended return includes
an amended return that is filed solcly to
disclose information pursuant to
§ 1.8662-3(c)(2) or § 1.8662—4 (e} and (f)
and that does not report any additional
tax liability.

(4) Special rule for qualified amended
returns. The Commissioner may by
revenue procedure prescribe the manner
in which the rules of paragraph {c) of
this section regarding qualified amended
returns apply to particular classes of
taxpayers.

(d) Amounts not so shown previously
assessed (or collected without
assessment). For purposes of paragraph

(a) of this section, “amounts net so
shown previously assessed” means only
amounts assessed before the return is
filed that were not shown on the return,
such as termination assessments under
section 6851 and jeopardy assessments
under section 6861 made prior to the
filing of the return for the taxable year.
For purposes of paragraph (a) of this
section, the amount “collected without
assessment” is the amount by which the
total of the credits allowable under
section 31 (relating to tax withheld on
wages) and section 33 (relating to tax
withheld at source on nonresident aliens
and foreign corporations), estimated tax
payments, and other payments in
satisfaction of tax liability made before
the return is filed, exceed the tax shown
on the return (provided such excess has
not been refunded or allowed as a credit
to the taxpayer).

(e} Rebates. The term "rebate” means
so much of an abatement credit, refund
or other repayment, as was made on the
ground that the tax imposed was less
than the excess of—

(1) The sum of—

(i) The amount shown as the tax by
the taxpayer on his return, plus

(ii) Amounts not so shown previously
assessed (or collected without
assessment), over

(2] Rebates previously made.

(f) Underpayments for certain
carryback years not reduced by amount
of carrybacks. The amount of an
underpayment for a taxable year that is
attributable to conduct proscribed by
sections 6662 or 6683 is not reduced on
account of a carryback of a loss,
deduction or credit to that year. Such
conduct includes negligence or disregard
of rules or regulations; a substantial
understatement of income tax; and a
substantial (or gross) valuation
misstatement under chapter 1, provided
that the applicable dollar limitation is
satisfied for the carryback year.

(g) Examples. The following examples
illustrate this section.

Example 1. Taxpayer's 1990 return showed
a tax liability of $18,000. Taxpayer had no
amounts previously assessed (or collected
without assessment) and received no rebates
of tax. Taxpayer claimed a credit in the
amount of $23,000 for income tax withheld
under section 3402, which resulted in a refund
received of $5,000. It is later determined that
the taxpayer should have reported additional
income and that the correct tax for the
taxable year is $25,500. There is an
underpayment of $7,500, determined as
follows:

Tax imposed under subtitle A

Tax shown on return

Tax previously assessed (or col-
lected without assessment]

Amount of rebates made........ccccuerenne
Balance

Underpayment

Example 2. The facts are the same as in
Example I except that the taxpayer failed to
claim on the return a credit of $1,500 for
income tax withheld. This $1,500 constitutes
an amount collected without assessment as
defined in paragraph (d) of this section. The
underpayment is $6,000, determined as
follows:

Tax imposed under subtitle A

Tax shown on return

Tax previously assessed [or col-
lected without assessment)

Amount of rebates made......ooiceric

Balance

Underpayment 8,000

Example 3. On Form 1040 filed for tax year
1990, taxpayer reported a tax liability of
$10,000, estimated tax payments of $15,000,
and received a refund of $5,000. Estimated
tax payments actually made with respect to
tax year 1990 were only $7,000. For purposes
of determining the amount of underpayment
subject to a penalty under section 6662 or
section 8683, the tax shown on the return is
$2,000 (reported tax liability of $10,000
reduced by the overstated estimated tax of
$8,000 ($15,000—$7,000)). The underpayment
is $8,000, determined as follows:

Tax imposed under subtitle A

Tax shown on return

Tax previously assessed (or col-
lected without assessment)

Amount of rebates made

Balance

Underpayment

§ 1.6654-3 Ordering rules for determining
the total amount of penaities imposed.

(a) In general. This section provides
rules for determining the order in which
adjustments to a return are taken into
account for the purpose of computing
the total amount of penalties imposed
under sections 6662 and 6663, where

(1) There is at least one adjustment
with respect to which no penalty has
been imposed and at least one with
respect to which a penalty has been
imposed, or

(2) There are at least two adjustments
with respect to which penalties have
been imposed and they have been
imposed at different rates.

This section also provides rules for
allocating unclaimed prepayment credits
to adjustments to a return.

(b) Order in which adjustments are
taken into account. In computing the
portions of an underpayment subject to
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penalties imposed under sections 6662
and 6663, adjustments to a return are
considered made in the following
order—

(1) Those with respect to which no
penalties have been imposed.

(2) Those with respect to which a
penalty has been imposed at a 20
percent rate (f.e., a penalty for
negligence or disregard of rules or
regulations, substantial understatement
of income tax, or substantial valuation
misstatement, under sections 6662(b)(1)
through 6662(b)(3), respectively).

(3) Those with respect to which a
penalty has been imposed at a 40
percent rate (i.e., a penalty for a gross
valuation misstatement under sections
6662 (b)(3) and (h)).

(4) Those with respect to which a
penalty has been imposed at a 75
percent rate (ie., a penalty for fraud
under section 6663).

(c) Manner in which unclaimed
prepayment credits, are allocated, Any
income tax withholding or other
payment made before a return was filed,
that was neither claimed on the return
nor previously allowed as a credit
against the tax liability for the taxable
year (an unclaimed prepayment credit),
is allocated as follows—

(1) If an unclaimed prepayment credit
is allocable to a particular adjustment,
such credit is applied in full in
determining the amount of the
underpayment resulting from such
adjustment.

(2) If an unclaimed prepayment credit
is not allocable to a particular
adjustment, such credit is applied in
accordance with the ordering rules set
forth in paragraph (b) of this section.

(d) Examples. The following examples
illustrate the rules of this § 1.6664-3.
These examples do not take into
account the reasonable cause exception
to the accuracy-related penalty under
§ 1.6664-4.

Example 1. A and B, husband and wife,
filed a joint federal income tax return for
calendar year 1989, reporting taxable income
of $15,800 and a tax liability of $2,374. A and
B had no amounts previously assessed (or
collected without assessment) and no rebates
had been made. Subsequently, the return was
examined and the following adjustments and
penalties were agreed to:

Adjustment #1 (No penalty im-
posed)
Adjustment #2 (Substantial un-
derstatement penalty imposed) ...
Adjustment #3 (Civil fraud penal-
ty wnposea)

Total adjustments

$1,000

40,000

45,000

Taxable income shown on return... 15,800

Taxable income as corrected
Computation of underpayment:.........
Tax imposed by subtitle A

Tax shown on return

Previous ments

Rebates
Balance

Underpayment

Computation of the portions of the
underpayment on which penalties under
section 6662(b)(2) and section 8683 are
imposed:

Step 1 Determine the portion, if any, of the
underpayment on which no accuracy-related
or fraud penalty is imposed:

Taxable income shown on return.... $15,800

Adjustment #1

“Adjusted” taxable income
Tax on “adjusted” taxable income..
Tax shown on return

Portion of underpayment
which no penalty is imposed

Step 2 Determine the portion, if any, of the
underpayment on which & penalty of 20
percent is imposed:

"Adjusted” taxable income from
step 1
Adjustment #2

“Adjusted” taxable income

Tax on “adjusted” taxable income..

Tax on "adjusted” taxable income
from step 1

$16,800
40,000

$56,800
$11,880

2,524

Portion of underpayment on
which 20 percent penalty is im-

posed $9,356

Step 3 Determine the portion, if any, of the
underpayment on which a penalty of 75
percent is imposed:

Total underpayment

Less the sum of the portions of
such underpayment determined
in.

Step 1
Step 2

Total

$150
$9,356

$9,506

Portion of underpayment on
which 75 percent penalty is im-

vosed
-~

$13,948

Example 2. The facts are the same as in
Example 1 except that the taxpayers failed to
claim on their return a credit of $1,500 for
income tax withheld on unreported
additional income that resulted in
Adjustment #2. Because the unclaimed
prepayment credit is allocable to Adjustment
#2, the portion of the underpayment
attributable to that adjustment is $7,856
($9.356-$1,500). The portions of the

underpayment attributable to Adjustments
#1 and #3 remain the same.

Example 3. The facts are the same as in
Example 1 except that the taxpayers made a
timely estimated tax payment of $1,500 for
1989 which they failed to claim (and which
the Service had not previously allowed). This
unclaimed prepayment credit is not allocable
to any particular adjustment. Therefore, the
credit is allocated first to the portion of the
underpayment on which no penalty is
imposed ($150). The remaining amount
($1,350) is ellocated next to the 20 percent
penalty portion of the underpayment ($9,356).
Thus, the portion of the underpayment that is
not penalized is zero ($150-$150), the portion
subject to a 20 percent penalty is $8,008
($9,356-81,350) and the portion subject to a 75
percent penalty is unchanged at $13,948.

§ 1.6664-4 Reasonable cause and good
faith exception to section 6662 penaities.

(a) In general. No penalty may be
imposed under section 6662 with respect
to any portion of an underpayment upon
a showing by the taxpayer that there
was reasonable cause for, and the
taxpayer acted in good faith with
respect to, such portion. Rules for
determining whether the reasonable
cause and good faith exception applies
are set forth in paragraphs (b), (c), (d)
and (e) of this section.

(b) Facts and circumstances taken
into account—(1) In General. The
determination of whether a taxpayer
acted with reasonable cause and in
good faith is made on a case-by-case
basis, taking into account all pertinent
facts and circumstances. The most
important factor is the extent of the
taxpayer's effort to assess the
taxpayer’'s proper tax liability.
Circumstances that may indicate
reasonable cause and good faith include
an honest misunderstanding of fact or
law that is reasonable in light of the
experience, knowledge and education of
the taxpayer. An isolated computational
or transcriptional error generally is not
inconsistent with reasonable cause and
good faith. Reliance on an information
return or on the advice of a professional
(such as an appraiser, attorney or
accountant) does not necessarily
demonstrate reasonable cause and good
faith, Similarly, reasonable cause and
good faith is not necessarily indicated
by reliance on facts that, unknown to
the taxpayer, are incorrect. Reliance on
an information return, professional
advice or other facts, however,
constitutes reasonable cause and good
faith if, under all the circumstances,
such reliance was reasonable and the
taxpayer acted in good faith. For
example, reliance on erroneous
information (such as an error relating to
the cost or adjusted basis of property,
the date property was placed in service,




Feaeral Register / Vol. 56, No. 42 / Monday, March 4, 1991 / Proposed Rules

or the amount of opening or closing
inventory) inadvertently included in
data compiled by the various divisions
of a multidivisional corporation or in
financial books and records prepared by
those divisions generally indicates
reasonable cause and good faith,
provided the corporation employed
internal controls and procedures,
reasonable under the circumstances,
that were designed to identify such
factual errors. Reasonable cause and
good faith ordinarily is not indicated by
the mere fact that there is an appraisal
of the value of property. Other factors to
consider include the methodology and
assumptions underlying the appraisal,
the appraised value, the relationship
between appraised value and purchase
price, the circumstances under which
the appraisal was obtained, and the
appraiser's relationship to the taxpayer
or to the activity in which the property
is used. (See paragraph (e) of this
section for special rules relating to
appraisals for “‘charitable deduction
property.") A taxpayer's reliance on
erroneous information reported on a
Form W-2, Form 1099 or other
information return indicates reasonable
cause and good faith, provided the
taxpayer did not know or have reason to
know that the information was
incorrect. Generally, a taxpayer knows
or has reason to know that the
information on an information return is
incorrect if such information is
inconsistent with other information
reported or otherwise furnished to the
taxpayer, or with the taxpayer's
knowledge of the transaction. This
knowledge includes, for example, the
taxpayer's knowledge of the terms of his
employment relationship or of the rate
of return on a payor's obligation.

(2) Examples. The following examples
illustrate the provisions of paragraph (b)
of this section.

Example 1. A, an individual calendar year
taxpayer, engages B, a tax professional, to
give him advice concerning the deductibility
of certain state and local taxes. A provides B
with full details concerning the taxes at issue.
B advises A that the taxes are fully
deductible. A, in preparing his own tax
return, claims a deduction for the taxes,
Under these facts, A is considered to have
demonstrated good faith by seeking the
advice of a tax professional, and to have
shown reasonable cause for any
underpayment attributable to the deduction
claimed for the taxes. However, if A had
sought advice from someone that he knew, or
should have known, lacked knowledge in
federal income taxation, A would not be
considered to have shown reasonable cause
or to have acted in good faith.

Examnle 2. C, an individual, sought advice
from D, a friend who was not a tax
professional, as to how C might reduce his

Federal tax obligations. D advised C that, for
a nominal investment in Corporation X, D
had received certain tax benefits which
virtually eliminated D's Federal tax liability.
D also named other investors who had
received similar benefits. Without further
inquiry, C invested in X and claimed the
benefits that he had been assured by D were
due him. In this case, C did not make any
good faith attempt to ascertain the
correctness of what D had advised him
concerning his tax matters, and is not
considered to have reasonable cause for the
underpayment attributable to the benefits
claimed.

Example 3. E, an individual, worked for
Company X doing odd jobs and filling in for
other employees when necessary. E worked
irregular hours and was paid by the hour, The
amount of E's pay check differed from week
to week. The Form W-2 furnished to E
reflected wages for 1990 in the amount of
$29,729. It did not, however, include
compensation of $1,467 paid for some hours B
worked. Relying on the Form W-2, E filed a
return reporting wages of $29,729. E had no
reason to know that the amount reported on
the Form W-2 was incorrect. Under the
circumstances, E is considered to have acted
in good faith in relying on the Form W-2 and
to have reasonable cause for the
underpayment attributable to the unreported
wages.

Example 4. H, an individual, did not enjoy
preparing his tax returns and procrastinated
in doing so until April 15th. On April 15th, H
hurriedly gathered together his tax records
and materials, prepared a return, and mailed
it before midnight. The return contained
numerous errors, some of which were in H's
favor and some of which were not. The net
result of all the adjustments, however, was
an underpayment of tax by H. Under these
circumstances, H is not considered to have
reasonable cause for the underpayment or to
have acted in good faith in attempting to file
an accurate return.

(c) Pass-through items. In the case of
an underpayment that is related to an
item on the return of a pass-through
entity (as defined in § 1.6662—4(f)(5)),
reasonable cause and good faith by the
entity generally is imputed to the
taxpayer that has the underpayment.
Reasonable cause and good faith is not
imputed from the entity to the taxpayer,
however, if there are factors which
indicate that the taxpayer did not act
with reasonable cause and in good faith.
Correspondingly, a lack of reasonable
cause or bad faith also may be imputed
from the entity to the taxpayer.

(d) Transactions between persons
described in section 482 and net section
482 transfer price adjustments.
[Reserved]

(e) Valuation misstatements of
charitable deduction property—{1) In
general. There may be reasonable cause
and good faith with respect to a portion
of an underpayment that is attributable
to a substantial (or gross) valuation
misstatement of charitable deduction

property (as defined in paragraph
(e)(2)(i) of this section) only if—

(i) The claimed value of the property
was based on a qualified appraisal (as
defined in paragraph (e)(2)(ii) of this
section) by a qualified appraiser (as
defined in paragraph (e)(2)(iii) of this
section), and

(ii) In addition to obtaining a qualified
appraisal, the taxpayer made a good
faith investigation of the value of the
contributed property.

The rules of this paragraph (e) apply
regardless of whether § 1.170A-13
permits a taxpayer to claim a charitable
contribution deduction for the property
without obtaining a qualified appraisal.
The rules of this paragraph (e) apply in
addition to the generally applicable
rules concerning reasonable cause and
good faith.

(2) Definitions—{i) Charitable
deduction property. For purposes of this
paragraph (e), the term “charitable
deduction property” means any property
(other than money or publicly traded
securities, as defined in § 1.170A-
13(c)(7)(xi)) contributed by the taxpayer
in a contribution for which a deduction
was claimed under section 170.

(ii) Qualified appraisal. For purposes
of this paragraph (e) the term “qualified
appraisal” means a qualified appraisal
as defined in § 1.170A~13(c)(3).

(iii) Qualified appraiser. For purposes
of this paragraph (e) the term “qualified
appraiser” means a qualified appraiser
as defined in § 1.170A-13(c)(5).

Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.
[FR Doc. 9148086 Filed 3-1-91; 8:45am])
BILLING CODE 4830-01-M

26 CFR Part 1

[1A-38-90]
RIN 1545-A082

Penalty on Income Tax Return
Preparers Who Understate Taxpayer's
Liability on a Federal Income Tax
Return or a Claim for Refund

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to persons
who prepare for compensation income
tax returns and claims for refund.
Changes to the applicable tax law were
made by the Omnibus Budget
Reconciliation Act of 1989. The
regulations would provide the guidance
needed to comply with the law.
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DATES: Written comments must be
received by May 15, 1991. The Service
intends to hold a public hearing on these
proposed regulations during the week of
June 3 through June 7, 1891. Persons
wishing to speak at this hearing must
deliver autlines of their comments by
May 15, 1991. A notice of public hearing
will be published in the Federal Register
in the near future.

ADDRESSES: Send comments to: Internal
Revenue Service, P.O. Box 7664 Ben
Franklin Station, Attn: CC:CORP:T:R
(LA-38-90), room 4429, Washington, DC
20044.

FOR FURTHER INFORMATION CONTACT:
Lisa J. Byun of the Office of Assistant
Chief Counsel (Income Tax &
Accounting), Internal Revenue Service,
1111 Constitution Avenue, NW.,
Washington, DC 20224 (Attention:
CC:IT&A:4) or telephone 202-566-5985
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h]). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatary Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224.

The collection of information in this
regulation is in § 1.6894-2(c) and
§ 1.6694-3(e). This information is
required by the Internal Revenue
Service where an income tax return
preparer chooses to avail himself of the
disclosure rules provided in § 1.6684-
2(c) and § 1.6894-3(e).

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based upon such
information as is available to the
Internal Revenue Service. Individual
respondents and recordkeepers may
require greater or less time, depending
on their particular circumstances.

Estimated total annual reporting
burden: 50,000 hours. The estimated
average annual burden per respondent
is .5 hours.

Estimated number of respondents:
100,000.

Estimated annual frequency of
responses: 2.

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) to provide
rules under section 8694 of the Internal
Revenue Code of 1986 (Code}, as revised
by sections 7732 and 7737 of the
Omnibus Budget Reconciliation Act of
1989 (OBRA 1989) (Pub. L. No. 161-239;
103 Stat. 21086).

Explanation of Provisions

OBRA 1989 made changes to section
6694 of the Code, which imposes a
penalty on income tax return preparers
if there is an understatement of tax
liability on a return or claim for refund
prepared by the preparer. The proposed
regulations provide guidance with
respect to these changes. As a result of
the 1989 changes, it has become
necessary to refine the definition of
“income tax return preparer” for
purposes of section 6694. As under prior
law, the term is generally defined in
accordance with section 7701(a)(36) and
§ 301.7701-15. The proposed regulations
provide, however, that solely for
purposes of section 6694, no more than
one individual associated with a firm
(for example, as a partaner or employee)
will be a preparer with respect to the
same return or claim for refund. Thus, if
an individual who signs a return or
claim for refund (signing preparer) is
associated with a firm, that individual,
and no other individual associated with
the firm will be a preparer for purposes
of section 6694. If an individual (other
than an individual who is associated
with the same firm as the signing
preparer) provides advice to the
taxpayer or to another preparer in
connection with a return or claim for
refund (nonsigning preparer), that
individual (and no other individual
associated with the nonsigning
preparer’s firm) will be considered a
preparer for purposes of section 6694.
Where more than one individual
associated with a firm is involved in
providing advice, the individual with
direct supervisory responsibility for the
matter is the individual who will
ordinarily be subject to the penalty as a
nonsigning preparer.

This “one-preparer-per-firm” rule
eliminates the administrative difficulty
of attempling to apply the penalty [with
its disclosure and reasonable cause and
good faith exceptions) on an intra-firm
basis. A corellary of this rule ia that a
preparer who is subject te the penalty
may not rely on the advice of an:
individual associated with the same firm
as the preparer for purposes of the
reasonable cause and good faith
exception to the penalty. See § 1.6694—

2(d). In certain circumstances, both an
individual preparer and the preparer's
firm may be subject to the section 6694
penalty as under prior law. See § 1.6694-
2(a) and § 1.6694-3(a).

Section 6694(a)

Prior to OBRA 1989, section 6694(a)
imposed a $100 penalty on an income
tax return preparer if there was an
understatement of liability on a Federal
income tax return or claim for refund
prepared by such preparer and the
understatement was due to the negligent
or intentional disregard of rules or
regulations by the preparer.

OBRA 1989 made the following
amendments to section 6694(a): (1)
Changed the standard for imposing the
penalty so that the penalty is now
imposed if an understatement of liability
is due to a position for which there was
not a realistic possibility of being
sustained on its merits; (2) increased the
penalty ameunt from $100 to $250 per
return or claim for refund; (3) added a
disclosure exception for positions that
are not frivolous; and (4) added a
reasonable cause and good faith
exception.

With respect to the new standard for
imposing the penalty, Notice 90-20,
1990-1 C.8. 328, provides that a pesition
will be considered to have a realistic
possibility of being sustained on its
merits if a reasonable and well-informed
analysis by a person knowledgeable in
the tax lew would lead such a person to
conclude that the position has
approximately a one in three, or greater,
likelihood of being sustained on its
merits. Section 1.6694-2(b) of the
proposed regulations retains the
definition of this standard set forth in
Notice 90-20. The proposed regulations
further provide that the analysis
prescribed by § 1.6662-4(d)(3)(ii) for
purposes of determining whether
substantial authority is present applies
for purposes of determining whether the
realistic possibility standard is satisfied,
and that only the authorities specified in
§ 1.6662—4(d)(3)(iii) are to be considered
in the analysis. The proposed
regulations provide examples that
illustrate positions meeting the realistic
possibility standard and positions not
meeting the realistic possibility
standard.

A preparer is not subject to penalty
for a position that does not have a
realistic poesibility of being sustained
on its merits if the position is not
frivolous and is adequately disclosed.
Disclosure is adequate for purposes of
section 6694(a) if made on a properly
completed and filed Form 8275,
Disclosure Statement, attached to the
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return (or qualified amended return) or
claim for refund, or if made in
accordance with the annual revenue
procedure issued for purposes of
disclosure out of the substantial
understatement penalty.

The proposed regulations set forth
different disclosure rules for signing and
nonsigning preparers. Different rules are
necessary because nonsigning preparers
ordinarily do not have control over the
return or claim for refund. Thus, signing
preparers must disclose on the return or
claim for refund (i.e., on a Form 8275 or
in accordance with the annual revenue
procedure). Nonsigning preparers, on the
other hand, generally will meet the
disclosure requirements if they inform
the taxpayer or another preparer (orally
or in writing) that disclosure is
necessary, or if the position is, in fact,
adequately disclosed on the return or
claim for refund.

A preparer also is not subject to
penalty for a position that does not have
a realistic possibility of being sustained
on its merits if the understatement was
due to reasonable cause and the
preparer acted in good faith. Section
1.6694-2(d) provides that the reasonable
cause and good faith determination will
be made by considering all the relevant
facts and circumstances, including the
following factors: (1) The nature of the
error causing the understatement; (2) the
frequency of errors; (3) the materiality of
errors; (4) the preparer's normal office
practice; and (5) the extent to which the
preparer reasonably relies on the advice
of, or schedules prepared by, another
preparer.

Section 6694(b)

_ Prior to OBRA 1989, section 6694(b)
imposed a $500 penalty on an income
tax return preparer if there was an
understatement of liability on a Federal
income tax return or claim for refund
and the understatement was due to a
willful attempt by such preparer to
understate the liability.

OBRA 1989 made the following
amendments to section 6694(b): (1)
Added reckless disregard of rules or
regulations as a basis for imposing the
section 6694(b) penalty; (2) made
intentional disregard of rules or
regulations (formerly under section
6624(a)) a basis for imposing the higher
penalty under section 6694(b); and (3)
increased the penalty amount from $500
to $1,000 per return or claim for refund.
In addition, the legislative history
indicates that the-section 6694(b)
penalty for disregarding rules or
regulations should not be imposed if
proper disclosure is made.

Section 1.6694-3(b) of the proposed
regulations generally retains the current

regulations’ provisions regarding willful
understatements of liability.

Section 1.6694-3(c) provides that a
preparer will be considered to have
recklessly or intentionally disregarded a
rule or regulation if a position contrary
to the rule or regulation is taken on a
return or claim for refund and the
preparer knows of, or is reckless in not
knowing of, the rule or regulation in
question. However, a preparer will not
be considered to have recklessly or
intentionally disregarded a rule or
regulation if the position contrary to the
rule or regulation is not frivolous and is
adequately disclosed. Disclosure is
adequate for purposes of section 6694(b)
if made on a properly completed and
filed Form 8275 attached to the return
(or qualified amended return) or claim,
provided that the statutory or regulatory
provision or ruling that is disregarded is
adequately identified on the Form 8275,
In the case of a position contrary to a
revenue ruling, a preparer also will not
be considered to have recklessly or
intentionally disregarded a ruling that is
not disclosed if the position contrary to
the revenue ruling has a realistic
possibility of being sustained on its
merits.

Section 1.6694-3(e) sets forth different
disclosure rules for signing and
nonsigning preparers for purposes of
section 6694(b).

Section 6694(c)

OBRA 1989 also revised section
6694(c)(1) expressly to permit the
Internal Revenue Service to
counterclaim in a refund proceeding for
any portion of the section 6694 penalty
that the preparer did not pay prior to
commencing the proceeding. This new
provision is reflected in § 1.6694-4(a)(4)
of the proposed regulations.

Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, a copy of
these proposed regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Public Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are timely
submitted (preferably an original and
eight copies) to the Internal Revenue
Service. All comments will be available
for public inspection and copying in
their entirety. A public hearing will be
held during the week of June 3 through
June 7, 1991. A notice of public hearing
will be published in the Federal Register
in the near future.

Drafting Information

The principal author of these
proposed regulations is Lisa . Byun,
Office of the Assistant Chief Counse
(Income Tax & Accounting), Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in their
development.

List of Subjects in 26 CFR 1.6654-1
through 1.6709-1

Additions to tax, Administration and
procedure, Income taxes, Penalties.

Proposed Amendments to the
Regulations

Accordingly, it is proposed to amend
part 1 of title 26 of the Code of Federal
Regulations as follows.

Paragraph 1. The authority for part 1
continues to read in part:

Authority: 26 U.S.C.7805 * * *

Par. 2. Sections 1.6694-1 and 1.6694-2
are revised and new §§ 1.6694-0, 1.6694—
3 and 1.6694—4 are added to read as
follows.

§ 1.6694-0 Table of contents.

This section lists the captions that
appear in the regulations under section
6694 of the Code.

§ 1.6694-1 Section 6694 penalties applicable
to income tax return preparer.

(a) Overview.

(b) Income tax return preparer.

(1) In general.

(2) Signing and nonsigning preparers.

(3) Example,

{c) Understatement of liability.

(d) Abatement of penalty where taxpayer's
liability not understated.

(e) Verification of information furnished by
taxpayer.

(1) In general.

(2) Example.

(f) Effective date.
§ 1.6694-2 Penalty for understatement due to
an unrealistic position.

(a) In general.

(b) Realistic possibility of being sustainad

on its merits.
(1) In general.
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(2) Authorities.

(3) Examples.

(4) Written determinations.

(5) When “realistic possibility” determined.

(i) Signing preparers.

(ii) Nonsigning preparers.

(c) Exception for adequate disclosure of
nonfrivolous positions.

(1) In general.

(2) Frivolous.

(3) Adequate disclosure.

(i) Signing preparers.

(ii)Nonsigning preparers.

(A) Advice to taxpayers.

(B) Advice to another preparer.

(d) Exception for reasonable cause and
good faith.

(1) Nature of the error causing the
understatement.

(2) Frequency of errors.

(3) Materiality of errors.

(4) Preparer's normal office practice.

(5) Reliance on advice of another preparer.

(e) Burden of proof.

§ 1.6694-3 Penalty for understatement due to
willful, reckless, or intentional conduct.

(a) In general.

(b) Willful attempt to understate liability.

(c) Reckless or intentional disregard.

(d) Examples.

(e) Adequate disclosure.

(1) Signing preparers.

(2} Nonsigning preparers.

(i) Advice to taxpayers.

(ii)Advice to another preparer.

(£) Rules or regulations.

(g) Section 6694(b) penalty reduced by
section 6694(a) penalty.

(h) Burden of proof.

§ 1.6694-4 Extensiaon of period of collection
where preparer pays 15 percent of a penalty
for understatement of taxpayer’s liability and
certain other procedural matters.

(a) In general.

(b) Preparer must bring suit in district court
to determine liability for penalty.

(c) Suspension of running of period of
limitations on collection.

(d) Effective date.

§ 1.6694-1 Section 6694 penaities
applicable to Income tax return preparer.
(a) Overview. Section 6684(a) and
section 6694(b) impose penalties on
income tax return preparers for certain
understatements of liability on a return
or claim for refund. The section 6684(a)
penalty is imposed for an
understatement of liability with respect
to tax imposed by 13 subtitle A of the
Internal Revenue Code that is due to a
position for which there was not a
realistic possibility of being sustained
on its merits. The section 6694(b)
penalty is imposed for an
understatement of liability with respect
to tax imposed by subtitle A of the
Internal Revenue Code that is due to a
willful attempt to understate tax liability
or that is due to reckless or intentional
disregard of rules or regulations. See
§ 1.8694-2 for rules relating to the

penalty under section 6694(a). See
§ 1.6694-3 for rules relating to the
penalty under section 6694(b).

(b) Income tax return preparer—(1) In
general. Solely for purposes of the
regulations under section 6694, the term
“income tax return preparer” (preparer)
means any person who is an incoma tax
return preparer within the meaning of
section 7701(a)(36) and § 301.7701-15,
except that no more than one individual
associated with a firm (for example, as a
pariner or employee) is treated as a
preparer with respect to the same return
or claim for refund. If a signing preparer
is associated with a firm, that
individual, and no other individual
associated with the firm is a preparer
with respect to the return or claim for
purposes of section 6684. If two or more
individuals associated with a firm are
income tax return preparers with respect
to a return or claim for refund, within
the meaning of section 7701(a)(36) and
§ 301.7701-15, and none of them is the
signing preparer, only one of the
individuals is a preparer (i.e., nonsigning
preparer) with respect to that return or
claim for purposes of section 6684. In
such a case, ordinarily, the individual
who is a preparer for purposes of
section 6694 is the individual with direct
supervisory responsibility for the matter.
To the extent provided in § 1.6684-2(a)
and § 1.6694-3(a), an individual and the
firm with which the individual is
associated may both be subject to
penalty under section 6694 with respect
to the same return or claim for refund.

(2) Signing and naonsigning preparers.
A “signing preparer” is any preparer
who signs a return of tax or claim for
refund as a preparer. A “nonsigning
preparer" is any preparer who is not a
signing preparer. Examples of
nonsigning preparers are preparers who
provide advice (written or oral] to a
taxpayer or to a preparer who is not
associated with the same firm as the
preparer who provides the advice.

(3) Example. The provisions of
paragraph (b) of this section are
illustrated by the following example.

Example. Attorney A provides advice to
Client C concerning the proper treatment of a
significant item on C's income tax return. The
advice constitutes preparation of a
substantial portion of the return. In
preparation for providing that edvice, A
discusses the matter with Attorney B, who is
assaciated with the same firm as A, but A is
the attorney with direct supervisory
responsibility for the matter. For purposes of
the regulations under section 6694, A is a
preparer with respect to C's return and is
subject to penalty under section 6694 with
respect to C's return. B is not a preparer with
respect to C’s return and, therefore, is not
subject to penalty under section 6694 with
respect to a position taken on C's return. This

would be true even if B recommends that A
advise C to take an undisclosed position that
did not satisfy the realistic possibility
standard. In addition, since B is nota
preparer for purposes of the regulations
under section 6694, A may not avoid a
penalty under section 6634 with respect to C's
return by claiming he relied on the advice of
B. See § 1.6694-2 (d)(5).

(¢) Understatement of liability. For
purposes of the regulations under
section 6694, an “understatement of
liability” exists if, viewing the return or
claim for refund as a whole, there is an
understatement of the net amount
payable with respect to any tax imposed
by subtitle A of the Internal Revenue
Coade, or an overstatement of the net
amount creditable or refundable with
respect to any tax imposed by subtitle A
of the Internal Revenue Code. The net
amount payable in a taxable year with
respect to the return for which the
preparer engaged in conduct proscribed
by section 6694 is not reduced by any
carryback. Tax imposed by subtitle A of
the Internal Revenue Code does not
include additions to the tax provided by
section 6654 and section 6655 (relating to
underpayments of estimated tax).
Except as provided in paragraph (d) of
this section, the determination of
whether an understatement of liability
exists may be made in a proceeding
involving the preparer apart from any
proceeding involving the taxpayer.

(d) Abatement of penalty where
taxpayer’s liability not understated. If a
penalty under section 8694(a) or section
6694(b) concerning a return or claim for
refund has been assessed against cne or
more preparers, and if it is established
at any time in a final administrative
determination or a final judicial decision
that there was no understatement of
liability relating to the return or claim
for refund, then

(1) The assessment must be abated:;
and

(2) If any amount of the penalty was
paid, that amount must be refunded to
the person or persons who so paid, as if
the payment were an overpayment of
tax, without consideration of any period
of limitations.

(e) Verification of information
furnished by taxpayer—(1) In general.
For purposes of section 6694(a) and
section 6694(b), the preparer generally
may rely in good faith without
verification upon information furnished
by the taxpayer. Thus, the preparer is
not required to audit, examine or review
books and records, business operations,
or documents or other evidence in order
to verify independently the taxpayer's
information. However, the preparer may
not ignore the implications of
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information furnished ta the preparer or
actually known by the preparer. The
preparer must make reasonable
inquiries if the information as furnished
appears to be incorrect or incomplete.
Additionally, some provisions of the
Code or regulations require that specific
facts and circumstances exist—for
example, that the taxpayer maintain
specific documents, before a deduction
may be claimed. The preparer must
make appropriate inquiries to determine
the existence of facts and circumstances
required by a Code section or regulation
as a condition to the claiming of a
deduction.

(2) Example. The provisions of
paragraph (e} of this section are
illustrated by the following example.

Example. A taxpayer, during an interview
conducted by the preparer, stated that he had
paid $8,500 in doctor bills and $5,000 in
deductible travel and entertainment expenses
during the tax year, when in fact he had paid
smaller amounts. On the basis of this
information, the preparer properly calculated
deductions for medical expenses and for
travel and entertainment expenses which
resulted in an understatement of Liability for
tax. The preparer had no reason to believe
that the medical expense and travel and
entertainment expense information presented
was incorrect or incomplete. The preparer did
not ask for underlying documentation of the
medical expenses but inquired about the
existence of travel and entertainment
expense records. The preparer was
reasonably satisfied by the taxpayer's
representations that the taxpayer had
adequate records (or other sufficient
corrcberative evidence) for the deduction of
85,000 for travel and entertainment expenses.
The preparer {8 not subject to a penalty under
section 6694.

(£} Effective date. Sections 1.6694-1
through 1.6694-3 are effective for
documents prepared and advice given
after December 31, 1991. Section 6694
and the existing rules and regulations
thereunder (to the extent not
inconsistent with the statute as
amended by the Omnibus Budget
Reconciliation Act of 1989}, and Notice
80--20, 1990-1 C.B. 328, apply to
documents prepared and advice given
on or before December 31, 1991, For the
effective date of § 1.6694-4, see
§ 1.6694-4(d).

§ 1.6694-2 Penality for understatement
due to an unrealistic pcsition.

(a) In general. Except as otherwise
provided in this section, if any part of an
understatement of liability relating to a
return of tax under subtitle A of the
Internal Revenue Code or claim for
refund of tax under subtitle A of the
Internal Revenue Code is due to a
position for which there was not a
realistic possibility of being sustained
on its merits, any person who is a

preparer with respect to such return or
claim for refund who knew or
reasonably should have known of such
position is subject to a penalty of $250
with respect to such return or claim for
refund. An employer or partnership of a
preparer subject to this penalty is also
subject to the penalty if the employer or
partnership (or one or more of its
principal officers or general partners)
also knew or reasonably should have
known of the position.

(b) Realistic possibility of being
sustained on its merits—(1) In general.
A position is considered to have a
realistic possibility of being sustained
on its merits if a reasonable and well-
informed analysis by a person
knowledgeable in the tax law would
lead such a person to conclude that the
position has approximately a cne in
three, or greater, likelihood of being
sustained on its merits (realistic
possibility standard). In making this
determination, the possibility that the
position will not be challenged by the
Internal Revenue Service (e.g., because
the taxpayer's return may not be audited
or because the issue may not be raised
on audit) is not to be taken into account.
The analysis prescribed by § 1.6662-
4(d)(3)(ii) for purposes of determining
whether substantial authority is present
applies for purposes of determining
whether the realistic possibility
standard is satisfied.

(2} Authorities. The authorities
considered in determining whether a
position satisfies the realistic possibility
standard are those authorities provided
in § 1.6662-4(d)(3)(iii).

(3) Examples. The provisions of
paragraphs (b](1) and (b){2) of this
section are illustrated by the following
examples,

Example 1. A new statuie is unclear as to
whether a certain transaction that a taxpayar
has engaged in will result in favorable tax
treatment. Prior law, however, supported the
taxpayer's position. There are no regulations
under the new statute and no authority other
than the statutory language and committee
reports. The committee reports state that the
intent was not to affect adversely
transactions similar to the taxpayer's
transaction. The taxpayer’s position satisfies
the realistic possibility standard.

Example 2. A taxpayer has engaged in &
transaction that is affected adversely by a
new statutory provision. Prior law supported
a position favorable to the taxpayer. The
preparer believes that the new statute is
inequitable as applied to the taxpayer's
situation. The statutory langnage is
unambiguons as it applies to the transaction
(e.g., it applies to all manufacturers and the
taxpayer is a manufacturer of widgets). The
committee reports do not gpecifically address
the taxpayer’s situation. A position contrary
to the statute does not satisfy the realistic
possibility standard.

Example 3. The facts are the same as in
Example 2, except the committee reports
indicate that Congress did not intend to apply
the new statutory provision to the taxpayer's
transaction (e.g., to a manufacturer of
widgets], Thus, there is a conflict between
the general language of the statute, which
appears {o affect adversely the taxpayer's
transaction, and a specific statement in the
committee reports that transactions such ag
the taxpayer's are not adversely affected.
Whether a return position consistent with the
committee reports satisfies the realistic
possibility standard can be determined only
by a careful analysis of the relevant
authorities.

Example 4. The instructions to an item on a
tax form published by the Internal Revenue
Service are incorrect and are clearly contrary
to the regulations. Before the return is
prepared, the Internal Revenue Service
publishes an announcement acknowledging
the error and providing the carrect
instruction. Under these facts, a position
taken on a return which is consistent with the
regulations satisfies the realistic possibility
standard. On the other hand, a position taken
on a return which is consistent with the
incorrect instructions does not satisfy the
realistic possibility standard. However, if the
preparer relied on the incorrect instructions
and was not aware of the announcement or
the regulations, the reasonable cause and
good faith exception may apply depending on
all facta and eircumstances. See § 1.6694—
2(d).

Example 5. A statute ig silent as to whether
a taxpayer may take a certain position on the
taxpayer's 1991 Federal income tax return.
Three private letter rulings issued to other
taxpayers in 1987 and 1983 support the
taxpayer's position. However, proposed
regulations issued in 1990 are clearly contrary
to the taxpayer’s position. After the issuance
of the proposed regulations, the earlier
private letter rulings cease to be authorities
and are not taken into account in determining
whether the taxpayer's position satisfies the
realistic possibility standard. See § 1.6684~
2(b)(2) and § 1.6862-4(d)(3)(iii). The
taxpayer's position may or may not satisfy
the realistic possibility standard, depending
on an analysis of all the relevant authorities.

Example 6. In the course of researching
whether a particular position has a realistic
possibility of being sustained on its merils, &
preparer discovers that a taxpayer took the
same position on a return severzal years ago
and that the return was audited by the
Service. The taxpayer tells the preparer that
the revenue agent who conducted the audit
was aware of the position and decided that
the treatment on the return was correct. The
revenue agent's report, however, made no
mention of the positicn. The determination by
the revenue agent is not authority for
purposes of the realistic possibility standard.
However, the preparer's reliance on the
revenue agent's determination in the sudit
may qualify for the reasonable cause and
good faith exception depending on all facts
and circumstances. See § 1.6684-2(d). Also
see § 1.6694-2(b)(4) and § 1.6662-
4(d)(3](iv)(A) regarding affirmative
statements in a revenuve agent’s report.




8364

Federal Register / Vol. 56, No. 42 / Monday, March 4, 1991 / Proposed Rules

Example 7. In the course of researching
whether an interpretation of a phrase
incorporated in the Internal Revenue Code
has a realistic possibility of being sustained
on its merits, a preparer discovers that
identical language in the taxing statute of
another jurisdiction (e.g., a state or foreign
country) has been authoritatively construed
by a court of that jurisdiction in a manner
which would be favorable to the taxpayer, if
the same interpretation were applied to the
phrase applicable to the taxpayer’s situation.
The construction of the statute of the other
jurisdiction is not authority for purposes of
determining whether the position satisfies the
realistic possibility standard. See § 1.6694-
2(b)(2) and § 1.8662-4(d)(3)(iii). However, as
in the case of conclusions reached in
treatises and legal periodicals, the authorities
underlying the court's opinion, if relevant to
the taxpayer's situation, may give a position
favorable to the taxpayer a realistic
possibility of being sustained on its merits.
See § 1.6694-2(b)(2) and § 1.6662-4(d)(3)(iii).

Example 8. In the course of researching
whether an interpretation of a statutory
phrase has a realistic possibility of being
sustained on its merits, a preparer discovers
that identical language appearing in another
place in the Internal Revenue Code has
consistently been interpreted by the courts
and by the Service in a manner which would
be favorable to the taxpayer, if the same
interpretation were applied to the phrase
applicable to the taxpayer's situation. No
authority has interpreted the phrase
applicable to the taxpayer's situation. The
interpretations of the identical language are
relevant in arriving at a well reasoned
construction of the language at issue, but the
context in which the language arises also
must be taken into account in determining
whether the realistic possibility standard is
satisfied,

Example 9. A new statutory provision is
silent on the tax treatment of an item under
the provision. However, the committee
reports explaining the provision direct the
Treasury to issue regulations interpreting the
provision in a specified way. No regulations
have been issued at the time the preparer
must recommend a position on the tax
treatment of the item, and no other
authorities exist. The position supported by
the committee reports satisfies the realistic
possibility standard.

(4) Written determinations. To the
extent a position has substantial
authority with respect to the taxpayer
by virtue of a “written determination”
as provided in § 1.6662-4(d)(3)(iv)(A),
such position will be considered to
satisfy the realistic possibility standard
with respect to the taxpayer's preparer
for purposes of section 6694(a).

(5) When “realistic possibility”
determined. For purposes of this section,
the requirement that a position satisfy
the realistic possibility standard must be
satisfied on the date prescribed by
paragraph (b)(5)(i) or (b)(5)(ii) of this
section, whichever is applicable.

(i) Signing preparers. (A) In the case
of a signing preparer, the relevant date

is the date the preparer signs and dates
the return or claim for refund.

(B) If the preparer did not date the
return or claim for refund, the relevant
date is the date the taxpayer signed and
dated the return or claim for refund. If
the taxpayer also did not date the return
or claim for refund, the relevant date is
the date the return or claim for refund
was filed.

(ii) Nonsigning preparers. In the case
of a nonsigning preparer, the relevant
date is the date the preparer provides
the advice. That date will be determined
based on all the facts and
circumstances.

(c) Exception for adequate disclosure
of nonfrivolous positions—(1) In
general. The section 6694(a) penalty
may not be imposed on a preparer if the
position taken is not frivolous and is
adequately disclosed. For an exception
to the section 6694(a) penalty for
reasonable cause and good faith, see
paragraph (d) of this section.

(2) Frivolous. For purposes of this
section, a “frivolous” position with
respect to an item is one that is patently
improper.

(8) Adequate disclosure—{i) Signing
preparers, In the case of a signing
preparer, disclosure of a position that
does not satisfy the realistic possibility
standard is adequate only if the
disclosure is made in accordance with
§ 1.6662-4(f) (which permits disclosure
on a properly completed and filed Form
8275 or on the return in accordance with
an annual revenue procedure).

(if) Nonsigning preparers. In the case
of a nonsigning preparer, disclosure of a
position that does not satisfy the
realistic possibility standard is adequate
if the position is disclosed in accordance
with § 1.6662-4(f) (which permits
disclosure on a properly completed and
filed Form 8275 or on the return in
accordance with an annual revenue
procedure). In addition, disclosure of a
position is adequate in the case of a
nonsigning preparer if, with respect to
that position, the preparer complies with
the provisions of paragraph (c)(3)(ii) (A)
or (B) of this section, whichever is
applicable.

(A) Advice to taxpayers. (1) If a
nonsigning preparer provides advice to
the taxpayer with respect to a position
that does not satisfy the realistic
possibility standard, disclosure of that
position is adequate if the advice
includes a statement that the position
lacks substantial authority and,
therefore, may be subject to penalty
under section 6662(d) unless adequately
disclosed in the manner provided in
§ 1.6662—4(f) (or in the case of a tax
shelter item, that the position lacks
substantial authority and, therefore,

may be subject to penalty under section
6662(d) regardless of disclosure). If the
advice with respect to the position is in
writing, the statement concerning
disclosure (or the statement regarding
possible penalty under section 6662(d))
also must be in writing. If the advice
with respect to the position is oral,
advice to the taxpayer concerning the
need to disclose (or the advice regarding
possible penalty under section 6662(d))
also may be oral. The determination as
to whether oral advice as to disclosure
(or the oral advice regarding possible
penalty under section 6662(d)) was in
fact given is based on all facts and
circumstances. Contemporaneously
prepared documentation of the oral
advice regarding disclosure (or the oral
advice regarding possible penalty under
section 6662(d)) generally is sufficient to
establish that the advice was given to
the taxpayer.

(2) In rare cases where the preparer
concludes that disclosure under
paragraph (c)(3)(ii)(A)(2) of this section
is not appropriate because a position
has substantial authority but the
position does not satisfy the realistic
possibility standard, disclosure is
adequate if the preparer advises the
taxpayer that the position does not have
a realistic possibility of being sustained
on its merits and, therefore, must be
properly disclosed in order for the
preparer to avoid the penalty under
section 6694(a).

(B) Advice to another preparer. If a
nonsigning preparer provides advice to
another preparer with respect to a
position that does not satisfy the
realistic possibility standard, disclosure
of that position is adequate if the advice
includes a statement that disclosure
under section 6694(a) is required. If the
advice with respect to the position is in
writing, the statement concerning
disclosure also must be in writing. If the
advice with respect to the position is
oral, advice to the preparer concerning
the need to disclose also may be oral.
The determination as to whether oral
advice as to disclosure was in fact given
is based on all facts and circumstances.
Contemporaneously prepared
documentation of the oral advice
regarding disclosure generally is
sufficient to establish that the advice
regarding disclosure was given to the
other preparer.

(d) Exception for reasonable cause
and good faith. The penalty under
section 6694(a) will not be imposed if
considering all the facts and
circumstances, it is determined that the
understatement was due to reasonable
cause and that the preparer acted in
good faith. Factors to consider include—
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(1) Nature of the error causing the
understatement. Whether the error
resulted from a provision that was so
complex, uncommon, or highly technical
that a competent preparer of returns or
claims of the type at issue reasonably
could have made the error. The
reasonable cause and good faith
exception does not apply to an error that
would have been apparent from a
general review of the return or claim for
refund by the preparer.

(2) Frequency of errors. Whether the
understatement was the result of an
isolated error (such as an inadvertent
mathematical or clerical error) rather
than a number of errors. Although the
reasonable cause and good faith
exception generally applies to an
isolated error, it does not apply if the
isolated error is sufficiently obvious,
flagrant or material. Furthermore, the
reasonable cause and good faith
exception does not apply if there is a
pattern of errors on a return or claim for
refund even though any one error, in
isolation, would have qualified for the
reasonable cause and good faith
exception.

(3) Materiality of errors. Whether the
understatement was material in relation
to the correct tax liability. The
reasonable cause and goad faith
exception generally applies if the
understatement is of a relatively
immaterial amount. Nevertheless; even
an immaterial understatement may not
qualify for the reasonable cause and
good faith exception if the error or
errorg creating the understatement are
sufficiently obvious or numerous.

(4) Preparer’s normal office practice.
Whether the preparer's normal office
practice indicates that the error in
question would rarely occur and the
normal office practice was followed in
preparing the return or claim in
question. In applying this normal office
practice standard, due regard must be
given to other facts and circumstances
such as the knowledge of the preparer.
Such a normal office practice must be a
system for promoting accuracy and
consistency in the preparation of returns
or claims and generally must involve, at
a minimum in the case of a signing
preparer, checklists, methods for
obtaining necessary information from
th(_; taxpayer, an examination of the
prior year's return, and review
procedures. Notwithstanding the above,
the reasonable cause and good faith
exception does not apply if there is a
flagrant error on a return or claim for
refund, a pattern of errors on a return or
claim for refund, or a repetition of the
same or similar errors on numerous
returns or claims.

(5) Reliance on advice of anaother
preparer. Whether the preparer relied on
the advice of, or schedules prepared by,
another preparer (advice) as defined in
§ 1.6694-1(b). The reasonable cause and
good faith exception applies if the
preparer relied in goad faith on the
advice of another preparer (or a person
who would be considered a preparer
under § 1.6684-1(b) had the advice
constituted preparation of a substantial
portion of the return or claim for refund)
who the preparer had reason to believe
was competent to render such advice. A
preparer is not considered to have relied
in good faith if

(1) The advice is unreasonable on its
face,

(i) The preparer knew or should have
known that the other preparer was not
aware of all relevant facts, or

(iii) The preparer knew or should have
known (given the nature of the
preparer’'s practice), at the time the
return or claim for refund was prepared,
that the advice was no longer reliable
due to developments in the law since the
time the advice was given.

The advice may be written or oral, but
in either case the burden of establishing
that the advice was received is on the
preparer.

(e) Burden of proof. In any proceeding
with respect to the penalty imposed by
section 6694(a), the, issues on which the
preparer bears the burden of proof
include whether:

(1) The preparer knew or reasonably
should have known that the questioned
position was taken on the return,

(2) There is reasonable cause and
gogd faith with respect to such pesition,
an

(3} The position was disclosed
adequately in accordance with
paragraph (¢} of this section.

§ 1.6694-3 Penaity for understatement due
to wiilful, reckiess, or intentional conduct.

(a) In general. If any part of an
understatement of liability relating to a
return of tax under subtitle A of the
Internal Revenue Code or claim for
refund of tax under subtitle A of the
Internal Revenue Code is due to—

(1) A willful attempt in any manner to
understate the liability for tax by a
preparer of the return or claim for
refund, or

(2) Any reckless or intentional
disregard of rules or regulations by any
such person,
such preparer is subject to a penalty of
$1,000 with respect to such return or
claim for refund. An employer or
partnership of a preparer subject to this
penalty is also subject to the penalty if
the employer or partnership (or one or

more of its principal officers or general
partners) also participated in the willful
attempt to understate liability, or
participated in or knew of the reckless
or intentional disregard of a rule or
regulation.

(b) Willful attemnt to understate
liability. A preparer is considered to
have willfully attempted to understate
liability if the preparer disregards, in an
attempt wrongfully to reduce the tax
liability of the taxpayer, information
furnished by the taxpayer or other
persons. For example, if a preparer
disregards information concerning
certain items of taxable income
farnished by the taxpayer or other
persons, the preparer is subject to the
penalty. Similarly, if a taxpayer states to
a preparer that the taxpayer has only
two dependents, and the preparer
reports six dependents on the return, the
preparer is subject to the penalty.

(c) Reckless or intentional disregard.
(1} Except as provided in paragraphs (c)
(2) end (c) (3) of this section, a preparer
is considered to have recklessly or
intentionally disregarded a rule or
regulation if the preparer takes a
position on the return or claim for refund
that is contrary to a rule or regulation
(as defined in paragraph (f) of this
section) and the preparer knows of, or is
reckless in not knowing of, the rule or
regulation in question. A preparer is
reckless in not knowing of a rule or
regulation if the preparer makes little or
no effort to determine whether a rule or
regulation exists, under circumstances
which demonstrate a substantial
deviation from the standard of conduct
that a reasonable preparer would
observe in the situation.

(2) A preparer is not considered to
have recklessly or intentionally
disregarded a rule or regulation if the
position contrary to the rule or
regulation is not frivolous as defined in
§ 1.6694-2(c)(2) and is adequately
disclosed in accordance with paragraph
(e) of this section.

(3) In the case of a position contrary
to a revenue ruling, a preparer is not
considered to have recklessly or
intentionally disregarded the ruling if
the position has a realistic possibility of
being sustained on its merits, or if the
position is not frivolous as defined in
§ 1.66894-2(c)(2) and is adequately
disclosed in accordance with paragraph
(e) of this section.

(d) Examples. The provisions of
paragraphs (b) and (c) of this section are
illustrated by the following examples.

Example 1. A taxpayer provided a preparer
with detailed check registers reflecting
personal and business expenses, One of the
expenses was for domestic help, and this
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expense was Identified as personal on the
check register, The preparer knowingly
deducted the expenses of the taxpayer's
domestic help as wages paid in the
taxpayer's business, The preparer is subject
to the penalty under section 6694(b).

Example 2. A taxpayer provided a preparer
with detailed check registers to compute the
taxpayer's expenses. However, the preparer
knowingly overstated the expenses on the
return. After adjustments by the examiner,
the tax liability increased significantly.
Because the preparer disregarded information
provided in the check registers, the preparer
is subject to the penalty under section
8694(b).

Example 3. A revenue ruling holds that
certain expenses incurred in the purchase of
a business must be capitalized. The Code is
silent as to whether these expenses must be
capitalized or may be deducted currently, but
five cases from different courts hold that
these particular expenses may be deducted
currently. There is no other authority. Under
these facts, a position taken contrary to the
revenue ruling on a return or claim for refund
is not a reckless or intentional disregard of a
rule, since the position contrary to the
revenue ruling has a realistic possibility of
being sustained on its merits. Therefore, the
preparer will not be subject to a penalty
under section 6694(b) even though the
position is not adequately disclosed.

Example 4. Final regulations provide that
certain expenses incurred in the purchase of
a business must be capitalized. One Tax
Court case has expressly invalidated that
portion of the regulations. Under these facts,
a position contrary to the regulation will
subject the preparer to the section 6694(b)
penalty even though the position may have a
realistic possibility of being sustained on its
merits, The preparer, however, will not be
subject to the section 6684(b) penalty if the
position Is properly disclosed in the manner
provided in paragraph (e} of this section.

(e) Adequate disclosure—(1) Signing
preparers. In the case of a signing
preparer, disclosure of a position that is
contrary to a rule or regulation is
adequate only if the disclosure is made
in accordance with §§ 1.6662-4 (f)(1), (3),
(4) and (5) (which permit disclosure on a
properly completed and filed Form
8275). The disclosure must adequately
identify the rule or regulation being
challenged. The provisions of § 1.6662—4
(f)(2) (which permit disclosure on the
return in accordance with an annual
revenue procedure) will not apply for
purposes of this section.

(2) Nonsigning preparers. In the case
of a nonsigning preparer, disclosure of a
position that is contrary to a rule or
regulation is adequate if the position is
disclosed in the manner provided in
paragraph (e)(1) of this section. In
addition, disclosure of a position is
adequate in the case of a nonsigning
preparer if, with respect to that position,
the preparer complies with the
provisions of paragraph (e)(2) (i) or (ii)
of this section, whichever is applicable.

(i) Advice to taxpayers. In the case of
a nonsigning preparer who provides
advice to the taxpayer with respect to a
position that is contrary to a rule or
regulation, disclosure of that position is
adequate if the advice includes a
statement that the position is contrary to
a specified rule or regulation and,
therefore, is subject to a penalty
described in section 6662(c) unless
adequately disclosed in the manner
provided in § 1.6662-3(c)(2) (which
permits disclosure on a properly
completed and filed Form 8275 and
which requires adequate identification
of any rule or regulation being
challenged). If the advice with respect to
the position is in writing, the statement
concerning disclosure also must be in
writing. If the advice with respect to the
position is oral, advice to the taxpayer
concerning the need to disclose also
may be oral. The determination as to
whether oral advice as to disclosure
was in fact given is based on all facts
and circumstances. Contemporaneously
prepared documentation of the oral
advice regarding disclosure generally is
sufficient to establish that the advice
was given to the taxpayer.

(ii) Advice to another preparer. If a
nonsigning preparer provides advice to
another preparer with respect to a
position that is contrary to a rule or
regulation, disclosure of that position is
considered adequate if the advice
includes a statement that disclosure
under section 6694(b) is required. If the
advice with respect to the position is in
writing, the statement concerning
disclosure also must be in writing. If the
advice with respect to the position is
oral, advice to the preparer concerning
the need to disclose also may be oral.
The determination as to whether oral
advice as to disclosure was in fact given
is based on all facts and circumstances.
Contemporaneously prepared
documentation of the oral advice
regarding disclosure generally is
sufficient to establish that the advice
was given to the other preparer.

(f) Rules or regulations. The term
“rules or regulations” includes the
provisions of the Internal Revenue Code,
temporary or final Treasury regulations
issued under the Code, and revenue
rulings issued by the Internal Revenue
Service.

(g) Section 6694(b) penalty reduced by
section 6694(a) penalty. The amount of
any penalty to which a preparer may be
subject under seggion 6694(b) for a
return or claim for refund is $1,000
reduced by any amount assessed and
collected against the preparer under
section 6694(a) for the same return or
claim.

(h) Burden of proof. In any proceeding
with respect to the penalty imposed by
section 6694(b), the Government bears
the burden of proof on the issue of
whether the preparer willfully attempted
to understate the liability for tax. See
section 7427. The preparer bears the
burden of proof on such other issues as
whether:

(1) The preparer recklessly or
intentionally disregarded a rule or
regulation; and

(2) disclosure was adequately made in
accordance with paragraph (e) of this
section.

§ 1.6694~4 Extension of period of
coliection where preparer pays 15 percent
of a penalty for understatement of
taxpayer’s liability and certain other
procedural matters.

(a) In general—(1) The Internal
Revenue Service will investigate the
preparation by a preparer of a return of
tax under subtitle A of the Internal
Revenue Code or claim for refund of tax
under subtitle A of the Internal Revenue
Code and will send a report of the
examination to the preparer before the
assessment of either—

(i) A penalty for understating tax
liability due to a position for which
there was not a realistic possibility of
being sustained on its merits under
section 6694(a); or

(ii) A penalty for willful
understatement of liability or reckless or
intentional disregard of rules or
regulations under section 6694(b).

Unless the period of limitations (if any)
under section 6696(d) may expire
without adequate opportunity for
assessment, the Internal Revenue
Service will also send, before
assessment of either penalty, a 30-day
Jetter to the preparer notifying him of the
proposed penalty or penalties and
offering an opportunity to the preparer
to request further administrative
consideration and a final administrative
determination by the Internal Revenue
Service concerning the assessment. If
the preparer then makes a timely
request, assessment may not be made
until the Internal Revenue Service
makes a final administrative
determination adverse to the preparer.

(2) If the Internal Revenue Service
assesses either of the two penalties
described in section 6694({a) and section
6694(b), it will send to the preparer a
statement of notice and demand,
separate from any notice of a tax
deficiency, for payment of the amount
assessed.

(3) Within 30 days after the day on
which notice and demand of either of
the two penalties described in section
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6694(a) and section 6694(b) is made
against the preparer, the preparer must
either—

(i) Pay the entire amount assessed
(and may file a claim for refund of the
amount paid at any time not later than 3
years after the date of payment); or

(ii) Pay an amount which is not less
than 15 percent of the entire amount
assessed with respect to each return or
claim for refund and file a claim for
refund of the amount paid.

(4) If the preparer pays an amount and
files a claim for refund under paragraph
(a) (3) (ii) of this section, the Internal
Revenue Service may not make, begin,
or prosecute a levy or proceeding in
court for collection of the unpaid
remainder of the amount assessed until
the later of—

(i) A date which is more than 30 days
after the earlier of—

(A) The day on which the preparer's
claim for refund is denied; or

(B) The expiration of 6 months after
the day on which the preparer filed the
claim for refund; and

{ii) Final resolution of any proceeding
begun as provided in paragraph (b) of
this section.

However, the Internal Revenue Service
may counterclaim in any proceeding
begun as provided in paragraph (b) of
this section for the unpaid remainder of
the amount assessed. Final resolution of
a proceeding includes any settlement
between the Internal Revenue Service
and the preparer, any final
determination by a court (for which the
period for appeal, if any, has expired)
and, generally, the types of
determinations provided under section
1313(a) (relating to taxpayer
deficiencies). Notwithstanding section
7421(a) (relating to suits to restrain
assessment or collection), the beginning
of a levy or proceeding in court by the
Internal Revenue Service in
contravention of this paragraph (a)(4)
may be enjoined by a proceeding in the
proper court.

(b) Preparer must bring suit in district
court to determine liability for penalty.
If, within 30 days after the earlier of—

(1) The day on which the preparer's
claim for refund filed under paragraph
(a)(3)(ii) of this section is denied, or

(2) The expiration of 6 months after
the day on which the preparer filed the
claim for refund,

the preparer fails to begin a proceeding
for refund in the appropriate United
States district court, the Internal
Revenue Service may proceed with
collection of the amount of the penalty
not paid under paragraph (a)(3)(ii} of
this section.

(c) Suspension of running of period of
limitations on collecticn. The running of
the pericd of limitations provided in
section 6502 on the collection by levy or
by a proceeding in court of the unpaid
amount of a penalty or penalties
described in section 6694(a) or section
6694(b) shall be suspended for the
period during which the Internal
Revenue Service, under paragraph (a)(4)
of this section, may not collect the
unpaid amount of the penalty or
penalties by levy cr a proceeding in
court.

(d) Effective date. The provisions of
this section are effective as of December
19, 1989.

Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.

[FR Doc. 91-4805 Filed 2-28-91; 8:45 am]
BILLING CODE 4830-01-M

25 CFR Part 1
[1A-110-90]
RIN 1545-AP27

Determination of Rate of interest—
Increase in Rate of Interest Payable on
Large Corporate Underpayments;
Public Hearlng on Proposed
Regulations

AGENCY: Internal Revenue Service,
Treasury,

ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to an increase in
rate of interest payable on large
corporate underpayments.

DATES: The public hearing will be held
on April 2, 1991, beginning at 10 a.m.
Outlines of oral comments must be
delivered by March 19, 1991.
ADDRESSES: The public hearing will be
held in the LR.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue NW.,,
Washington, DC. The requests to speak
and outlines of oral comnients should be
submitted to the Commissioner of
Internal Revenue Service, P.O. Box 7604,
Ben Franklin Station, Attn:
CC:CORP:T'R, (IA-110-90), room 4429,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Felicia A. Daniels of the Regulations
Unit, Assistant Chief Counsel
(Corporate), 202-566-3935, (not a toll-
free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 6621(c) of the
Internal Revenue Code. The proposed

regulations appeared in the Federal
Register for Wednesday, December 19,
1990, (55 FR 52054).

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules” (26
CFR part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit not later than Tuesday,
March 19, 1991, an outline of the oral
comments/testimony to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by the questions from the
panel for the government and answers
to these questions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Building until 9 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

By direction of the Commissioner of the
Internal Revenue.

Dale D. Goode,

Federal Register Liaison Officer, Assistant
Chief Counsel {Corporate).

[FR Doc. 91-5037 Filed 3-1-81; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

Alabama Regulatory Program;
Regulatory Reform

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing the
reopening of the comment period for
part of the Alabama formal submittal of
proposed amendments to the Alabama
regulatory program (hereinafter referred
to as the Alabama programj which were
submitted on July 186, 1990, under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The proposed
amendments relate to revegetation,
siltation structures, roads, exploration,
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petformance bonds and other topics.

These amendments are primarily in

response to changes in the Federal

regulations (30 CFR, chapter VII)

between June 8, 1988, and August 30,

1980 (Regulation Reform Review III).

Proposed changes to the Alabama
rules made in response to changes in the
Federal rules were previously published
in the September 6, 1990, Federal
Register (55 FR 36660). Comments made
in response to that announcement have
been considered. However, Alabama
had made additional changes which
were not required by Federal rule
changes and these changes were
inadvertently omitted from the above
Federal Register notice. These changes
have been incorporated into the list of
changes under “Discussion of
Amendments.” In addition, Alabama's
new rule covering the extraction of coal
incidental to the extraction of other
minerals has been removed from this list
since this rule is unrelated to the other
changes and is covered by the previous
(September 8, 1990) Federal Register
announcement.

This notice sets forth the times and
locations that the Alabama program and
proposed amendments to that program
are available for public inspection, the
comment period during which interested
persons may submit written comments
on the proposed amendments, and the
procedures that will be followed
regarding the public hearings, if one is
requested.

DATES: Written comments must be

received on or before 4 p.m. on April 3,

1991, If requested, a public hearing on

the proposed amendments will be held

at 1 p.m, on March 29, 1991. Requests to
present oral testimony at the hearing
must be received on or before 4 p.m. on

March 19, 1991.

ADDRESSES: Written comments should

be mailed or hand delivered to Mr. Jesse

Jackson, Jr., Director, Birmingham Field

Office at the address listed below.

Copies of the Alabama program, the

proposed amendments, and all written

comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays. Each
requestor may receive, free of charge,
one copy of the proposed amendments
by contacting OSM's Birmingham Field

Office.

Office of Surface Mining Reclamation
and Enforcement, Birmingham Field
Office, 280 West Valley Avenue,
room 302, Homewood, Alabama
35209. Telephone: (205)731-0890.

Alabama Surface Mining Commission,
First Federal Bank Building, 2nd

Floor, 1811 Second Avenue, Jasper,

Alabama 35501. Telephone:

(205)221-4130.
FOR FURTHER INFORMATION CONTACT:
Mr. Jesse Jackson, Jr. Director,
Birmingham Field Office, Office of
Surface Mining Reclamation and
Enforcement, 280 West Valley Avenue,
Room 302, Homewood, Alabama 35209.
Telephone: (205) 731-0890.
SUPPLEMENTARY INFORMATION:

1. Background

On May 20, 1982, the Secretary of the
Interior conditionally approved the
Alabama program. Information
regarding general background on the
Alabama program, including the
Secretary's findings, the disposition of
comments, and a detailed explanation of
the conditions of approval of the
Alabama program can be found in the
May 20, 1982, Federal Register (47 FR
22030). Subsequent actions taken with
regard to Alabama's program and
program amendments can be found in 30
CFR 901.10, 901.15, and 901.30.

1. Discussion of Amendments

Pursuant to the Federal regulations at
30 CFR 732.17, OSM informed Alabama
on February 7, 1990, that a number of the
Alabama regulations are less effective
than or inconsistent with the Federal
requirements as revised between June 8,
1988, and August 30, 1989.

By letter dated July 186, 1990
{Adminstrative Record No. AL-462),
Alabama submitted to OSM a State
program amendment package consisting
of approximately 55 revisions to the
Alabama program. These revisions
address changes in the Alabama
program required by the above-
mentioned letter of February 7, 1990, and
additional changes initiated by Alabama
primarily for reasons for clarity,
organization and consistency with the
Federal regulations.

The Ala a Surface Mining
Commission proposes the following rule-
making actions:

Rule No. and Title: [Intended Action]
880-X-2A~.06 Definition [Amend]
880-X~-2A~07(1) Twa Acres [Del]
880-X-2A-.07(2) Exemptions [Add]
880-X-2A~.07(3) Jurisdiction [Amend]
880-X-8B-.03 Unpermitted
Reclamation [Amend}
880-X-8C-.01 Exploration [Amend]
880-X-8C-.02 Exploration [Repeat]
880-X-8C-.03 Exploration [Repeat]
880-X-8C-.04 Exploration [Amend]
880-X-8C-.04(1)(c) Mapping [Amend]
880-X-8C-.05 Exploration: General
[Amend]
880-X-8C-.06 Exploration Approval
[Amend]

880-X-8C-.07 Exploration Hearing
[Amend]

880-X-8C-.09 Commercial Use/Sale
[New Rule]

880-X-8C-.10 Information [Amend]

880-X-8F-.11 Impoundments [Amend]

880-X-8F-.17(1) Specifications
[Amend]

880-X-8F-17(2) Certifications [Add]

880-X-8F-19 Support Facilities [New
Rule]

880-X-81-.12 Impoundments [Amend]

880-X-8I-17(1) Specifications
[Amend]

880-X-81-17(2) Certifications [Add]

880-X-8I-19 Support Facilities [New
Rule]

880-X-8J-.04(4)(e) Total Prime
Farmland [Add]

880-X-8A-.04(2) Increments, Size and
Configuration [Add]

880-X-9B-.04(2) Revegetation [Amend]

880-X-9C-.03(7) Self Bonding [Amend]

880-X-9C-.04(2) Liability Insurance
[Amend]

880-X-9D~.02(4) Interest in Bonds/
Access [Amend]

880-X-8E-.05(1)(b) Bond Money
[Amend}

880-X-9E-.05(3) Excess Costs
Collection [Add]

880-X-10B-.01 Scope [Amend]

880-X-10B-.02 Permitting Info
[Amend]

880-X-10B-.06{d) Exploration: Topsoil
[Amend]

880-X-10B-.07 Exploration: Permitting
[Repeal]

880-X-10C-17 Hydrologic Balance/
Siltation Structures [Amend]

880-X-10C-20 Impoundments
[Amend]

880-X-10C-62(1)(a) Alternative
Sampling [Del]

880-X-10C-67 Roads: General
[Amend/Add]

880-X-10C-68 Primary Roads
[Amend/Add]

880-X-10C-69 Roads: Drainage
[Repeal]

880-X-10C-70 Roads: Surfacing
[Repeal]

880-X~10C-71 Roads: Restoration
[Repeal]

880-X-10D-17 Hydrologic Balance/
Siltation Structures [Amend]

880-X-10D-.20 Impoundments
[Amend]

880-X-10D-.56(1)(a) Alternative
Sampling [Del]

880-X-10D-.65 Roads: General
[Amend/Add]

880-X-10D-68 Primary Roads
[Amend/Add]

880-X-10D-87 Roads: Drainage
[Repeal]

880-X-10D-.68 Roads: Surfacing
[Repeal]
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880-X-10D-.69 Road: Restoration
[Repeal]

880-X-10G-.05(4) Tilling [Add]

880-X-11B-.02(8-9) Abandoned Sites
[Add]

III. Public Comment Procedure

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comments on whether the amendments
proposed by Alabama satisfy the
applicable program approval criteria of
30 CFR 732.15. If the amendments are
deemed adequate, they will become part
of the Alabama program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under “DATES” or at locations
other than the Birmingham Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Records.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT” by 4 p.m., March 19, 1991. If
no one requests an opportunity to
comment at a public hearing, the hearing
will not be held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment, and who
wish to do so, will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public
hearing may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendments may
request a meeting at the OSM office
listed under “ADDRESSES” by contacting
the person listed under “FOR FURTHER
INFORMATION CONTACT.” All such
meetings will be open to the public and,
if possible, notices of meetings will be
posted at the locations listed under

“ADDRESSES.” A written summary of
each meeting will be made a part of the
Administrative Record.

List of Subjects in 30 CFR Part 901
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 20, 1991.
Carl C. Close,
Assistant Director, Eastern Support Center.
[FR Doc. 914989 Filed 3-1-91; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 913

lllinols Permanent Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing the
receipt of a proposed amendment to the
Illinois permanent regulatory program
(hereinafter referred to as the Illinois
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The amendment is intended
to make the requirements of the Illinois
program no less effective than the
Federal program, to enhance the clarity
of Illinois’ rules, and to meet State
codification rules and guidelines. It
concerns changes made to the Illinois
Administrative Code (IAC), Title 62,
Mining, chapter L.

This notice sets forth the times and
locations that the Illinois program and
preposed amendment to that program
are available for public inspection, the
comment period during which interested
persons may submit written comments
on the proposed amendment and the
procedures that will be followed
regarding the public hearing, if one is
requested.

DATES: Written comments must be
received on or before 4 p.m. on April 3,
1991. If requested, a public hearing on
the propsoed amendment will be held at
1 p.m. on March 29, 1991. Requests to
present oral testimony at the hearing
must be received on or before 4 p.m. on
March 19, 1991,

ADDRESSES: Written comments should
be mailed or hand delivered to: Mr.
James F. Fulton, Director, Springfield
Field Office, at the address listed below.
Copies of the Illinois program, the
proposed amendment, and all written
comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays. Each
requester may receive, free of charge,

one copy of the proposed amendment by
contacting OSM's Springfield Office.

Office of Surface Mining Reclamation
and Enforcement, Springfield Field
Office, 511 West Capitol, Suite 202,
Springfield, Illinois 62704, telephone:
(217) 4924495

Illinois Department of Mines and
Minerals, 300 West Jefferson Street,
Suite 300, Springfield, Illinois 62791,
telephone: (217) 782-4970

FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Director, Springfield
Field Office (217) 492-4495.

SUPPLEMENTARY INFORMATION:

I. Background

On June 1, 1982, the Secretary of the
Interior conditionally approved the
Illinois program. Information pertinent
to the general background of the Illinois
program submission, as well as the
Secretary's findings, the disposition of
comments, and a detailed explanation of
the conditions of approval can be found
in the June 1, 1982, Federal Register (47
FR 23883). Subsequent actions
concerning the conditions of approval
and program amendments are identified
at 30 CFR 913.11, 913.15, 913.16, and
913.17.

I1. Discussion of Proposed Amendment

Pursuant to 30 CFR 732.17, OSM
identified required revisions to the
Illinois regulatory program by letters
dated September 20, 1989 and February
7, 1990. OSM also notified Illinois of
deficiencies which OSM had determined
to be less effective than the Federal
requirements for surface mining and
reclamation operations in an Illinois
program amendment approved by the
Director on August 29, 1990 (55 FR
35301) and in deficiency letters dated
November 2, 1990 and December 21,
1990.

In response to these notifications,
Illinois by letter dated February 1, 1991
(Administrative Record No. [L-1131),
submitted the following proposed
changes to its program.

At 62 IAC 1700.11, a change to
subsection (a) clarifies that all of the
Department's regulations apply unless
otherwise exempted. A revision to
subsection (a)(2) adds a reference to 62
IAC 1702 making the incidental coal
extraction exemption subject to the
requirements of that new section.
Subsection (c) was modified to clarify
that 62 IAC 1815 and 1840 through 1846
apply to coal exploration operations and
surface coal mining and reclamation
operations regardless of whether a
permit is required, except as otherwise
specified in those rules. At subsections
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(a)(3), (a)(4), and (c) referenced statutory
and regulatory provision dates were
changed to reflect the latest versions.

A162TAC 1701.APPENDIX A, a
definition for "Road"” was added,
statutory citations throughout the
section were amended to reflect proper
citation form and correct dates, and
clerical errors were corrected.

A new set of regulations at 62 IAC
1702 were proposed to implement and
provide criteria, application and
reporting requirements for the
exemption concerning the extraction of
coal incidental to the extraction of other
minerals where coal does not exceed
16% percent of the total mineral tonnage
milned for purposes of commercial use or
sale.

At 82 1AC 1781.11(a), the phrase “any
future" before the word “guidelines"
was deleted; the reference “published at
47 FR 38454 (September 7, 1982) was
added after the word “Act’; and a
sentence “The guidelines at 47 FR 39454
do not include any.subsequent editions
or amendments"” was added in order to
incorporate by reference guidelines
relating to the Wild and Scenic Rivers
Act.

In proposed changes to 62 IAC
1761.11(d)(2), the approval of public recad
authorities would no longer be required
with respect to affected areas within 100
feet of a public road; the word “and"
was deleted in paragraph (A); new
paragraph (B) would require the
approval of public road authorities
where public roads are to be relocated
or closed; and existing paragraph (B)
was relettered to paragraph (C).

Proposed changes to 62 IAC 1761.12(c)
and (c)(1) correspond to the proposed
changes to 62 IAC 1761.11(d)(2) and
(d){2)(B) discussed above. A proposed
change at 62 IAC 1761.12(c)(2) clarifies
who may request a public hearing and
establishes a time limit in which public
hearing requests shall be submitted.

At 62 IAC 1772.11(b)(5), the
Department updated the reference to
forms required for coal exploration
activities to correspond to changes in
forms reporting adopted by the Illinois
Department of Mines and Minerals' Oil
and Gas Division.

Illinois regulation 62 IAC 1772.14 was
divided into two subsections (a) and (b).
In subsection (a), the Department
expanded its scope to apply to
commercial use, as well as sale, of coal
extracted during coal exploration
operations under an exploration permit.
In subsection (b), new application
requirements were added for the
Department's approval of an exemption
from obtaining a permit for the sale or
commercial use of coal extracted during
exploration operations if such sale or

commercial use of coal extracted during
exploration operations is for coal testing
purposes only.

Changes to four sections are proposed
for 62 IAC 1773, Requirements for
Permits and Permit Processing. In
section 1773.5, the word “or” was
deleted and the word “and" was added
in the phrase “of the relationships
specified in subsection (a) and (b)."
Proposed changes in section 1773.11
correct a clerical error in subsection (a)
by adding the word “been” in the phrase
“regardless of whether the authorization
to conduct surface coal mining
operations has expired or has “been"
terminated, revoked, or suspended,” and
changes the date of referenced statutory
provisions in subsection (b)(1)(C).
Changes to section 1773.15{b)(1) clarify
that the provision applies to all
unabated enforcement actions and
delinquent civil penalties incurred under
any State program pursuant to SMCRA,
not just those actions and penalties
issued by Illinois or OSM; and a
modification to subsection (b)(1)(B)
clarifies that the rule is not limited to
administrative and judicial appeal
decisions of violations issued by Illinois,
but also applies to administrative and
judicial appeal decisions concerning
violations issued by other regulatory
authorities. Section 1773.17(h) was
changed to clarify that the provision
applies whenever a cessation order is
issued, regardless of whether it is issued
by the Department or by OSM by adding
a reference to Federal regulation 30 CFR
843.11.

At 62 IAC 1774.13(b)(1), the
Department proposed a 90-day time
period to approve or disapprove
insignificant permit revision
applications.

At 62 IAC 1778.14, the first proposed
change to subsection (c) clarifies that
the reference that the reference to the
Federal Surface Mining Control and
Reclamation Act (SMCRA) includes all
state programs approved thereunder.
The second proposed change to
subsection (c) clarifies that the violation
reporting requirements apply only to
Federal laws or regulations pertaining to
air or water environmental protection,
rather than every violation of a Federal
law or regulation.

A typographical error was corrected
at 62 IAC 1780.16(b)(3)(B) by deleting the
fourth occurrence of the word “of” in the
second sentence.

At 62 IAC 1780.37, which provides
surface mining permit application
requirements for transportation
facilities, existing subsections were
relettered or renumbered and three new
subsections were added. Proposed new
subsection (a)(5) requires drawings and

specifications for proposed stream fords
to be used as temporary routes.
Proposed new subsection [a)(7} requires
removal and reclamation plans and
schedules for all roads which are not
proposed for retention as part of the
post-mining land use. Proposed new
subsection (b) requires that primary
road plans and drawings be prepared
by, or under the direction of, and
certified by a qualified registered
professional engineer.

New section 82 IAC 1780.39 requires
each applicant for a surface coal mining
and reclamation operations permit to
submit a description, plans and
drawings for each support facility to be
constructed, used or maintained within
the proposed permit area.

At 82 IAC 1784.21(a)(2), the date of the
statutory reference was changed in
paragraph (A), and the phrase “or other
applicable State or Federal law" was
added at the end of paragraph (C).

At 62 IAC 1784.24, which provides
underground mining application
requirements for transportation
facilities, existing subsections were
relettered or renumbered and three new
subsections were added. Proposed new
subsection (a)(5) requires drawings and
specifications for proposed stream fords
to be used as temporary routes.
Proposed new subsection (a)(7) requires
removal and reclamation plans and
schedules for all roads which are not
proposed for retention as part of the
post-mining land use. Proposed new
subsection [b) requires that primary
road plans and drawings be prepared
by, or under the direction of, and
certified by a qualified registered
professional engineer.

New section 62 IAC 1784.30 requires
each applicant for an underground coal
mining and reclamation operations
permit to submit a description, plans
and drawings for each support facility to
be constructed, used er maintained
within the proposed permit area.

Several changes were proposed to
regulations under 62 IAC 1816 which
contains permanent program
performance standards for surface
mining activities. At 62 IAC 1816.49, a
change was made to update the
referenced edition of 30 CFR 77.216 to
1990 in subsection (a)(1). The period was
deleted and a comma and the word “or”
added to subsection (a)(3). New
subsection (a)(4) provides an alternative
to the performance standards in
subsection (a)(3) by specifying that
compliance with the referenced U.S. Soil
Conservation Service's standards
satisfies the Department’s performance
standards for certain impoundments.
Existing subsections (a)(4) through
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(a)(11) were renumbered {a)(5) through
(a){12). A typographical error was
corrected in subsection (b)(9); the factor
“soil and type” was corrected to “sail
type.”

At 62 IAC 1816.68, new subsections
(a)(18) and (a)(18) add weather
conditions to the list of data required to
be maintained by operators in their
records of blasting operations.

At 62 IAC 1816.84, subsection (b)(2)
was rewritten to require that structures
meeting the Mine Safety and Health
Administration's (MSHA) criteria set
forth in 30 CFR 77.216(a) and either
constructed of coal mine waste or
intended to impound coal mine waste
have sufficient spillway and/or storage
capacity to safely pass or control the
runoff from the probable maximum
precipitation of a 6-hour precipitation
event. New subsection (f) specifies that,
for impounding structures constructed of
or impounding coal mine waste, at least
90 percent of the water stored during the
design precipitation event shall be
removed within the 10-day period
following each occurrence of that event.

At 62 IAC 1818.111 (a)(4) and (b)(1),
typographical errors were corrected. In
subsection (a)(4), the spelling of the
word “stabilizing” was corrected; and in
subsection (b)(5), the word “which™ was
deleted and the word “with" was added.
Also in subsection (b)(5), citations to
various State statutes were updated.

The Department’s requirements for
revegetation success standards are set
forth at 62 IAC 1816.1186. Proposed new
subsections (a)(2)(D} and (a){2)(E] define
the extent to which rill and gully repairs
can be considered nonaugmentative on
cropland-capable and noncropland-
capable land respectively. Existing
subsection (a){2)(D) was relettered to
(a)(2)(F). Proposed changes to
subsection (a)(3) eliminates the term
“stocking” and requires using
techniques in section 1618.117(d) for
measurement of vegetative ground
cover. Proposed changes to subsection
(a)(3)(C) specifies that for revegetation
success purposes, measurements may
not be taken on cropland during the first
year of the responsibility period. A
proposed change at subsection (2)(3){D)
deletes the term “stocking” and
substitutes for it the term
"population(s).” Changes to subsection
(a)(3)(E) specify that for revegetation
success purposes, measurements may
not be taken on pasture and/or hayland
o1 grazing land during the first year of
the responsibility period and allows one
successful year of corn production to be
used as a substitute for one successful
year of hay production for revegetation
success purposes on high capability
land. The propesed change to subsection

(a)(4)(A)(iii) corrects a citation to a
regulation. The proposed modification to
subsection (a)(4)(D) limits the use of
wheat crops for revegetation success
purposes to one year. The proposed
change to subsection (b)(2) changes the
deadline date for reclamation activity
report submittals from January 1 to
February 15 of each year.

The Department's requirements for
revegetation of tree and shrub
vegetation are set forth at 62 IAC
1818.117, Changes at subsections (a),
(a)(1), (b), (c), and (c)(6) deletes use of
the term *'stocking” and substitutes the
term “vegetation” or "population.” Also,
modifications to subsection (a)(1)
require that for revegetation success
purposes, survival counts are to be
taken during the last year of the
responsibility period and that trees and
shrubs shall be healthy to be considered
for survival counts. Proposed changes to
subsection (a)(3] specify that ground
cover is not required on imperious
structures such as parking lots and
permanent roads, and deletes language
relating to rock areas and surface water
drainage ways. The proposed change to
subsection (2](4) corrects the spelling of
the word “legumes.” Proposed new
subsection (a){5) defines what are
considered normal husbandry and
congervation practices in Illinois. A
proposed change at subsection (¢](2)
corrects the spelling of the word
“enumerator.” Proposed new subsection
(d) establishes a techniques for
measuring the revegetative success of
ground cover.

Illinoiz regulation 62 IAC 1816.150 was
rewritten to establish: classification
criteria for mine roads; performance
standards that operators must meet
when locating, designing, constructing,
reconstructing, using, maintaining and
reclaiming roads asscciated with
surface coal mining operations;
environmental protecticn criteria for the
design, construction and reconstruction
of roads; and requirements for the
location and maintenance of roads
associated with surface coal mining
operations.

New section 62 IAC 1818.151
establishes performance standards
relating to primary read construction
and reconstruction certification, safety
factor, location, drainage control and
surfacing.

At 62 IAC 1816.Appendix A, changes
to the “Soybean Sampling Technique for
Drilled or Planted Beans and to the
Mixed Hay Sampling Technique™ were
made to correct mathematical errors in
the formulas. Proposed changes to
“Wheat Sampling Techniques and Oats
Sampling Techniques’ establish

mathematical formulas for measuring
IOW Crops.

Several changes were proposed to
regulations at 62 IAC 1817 which
contain permanent program
performance standards for underground
mining activities. At 62 IAC 1817.49, the
date of the citation to 30 CFR 77.216 was
changed from 1989 to 1990 in subsection
(a)(1). In subsection (a)(3) the period
was deleted and a comma and the word
“or” were added. A new subsection
(a)(4) provides an alternative to the
performance standards in subsection
(a)(3) by specifying that compliance with
referenced U. S. Soil Conservation
Services' standards satisfies the
Department's performance standards for
certain impoundments. Existing
subsections (a){4) through (a)(11) were
renumbered (a)(5) through (a)(12). A
change at subsection (b)(9) corrects the
factor “'soil and type” to “soil type.”

At 62 IAC 1817.68 new subsections
(a)(18) and (a){19) and weather
conditions to the list of data required to
be maintained by operators in their
records of blasting operations.

At 62 IAC 1817.84, subsection (b)(2)
was rewritlen to require that structures
meeting the Mine Safety and Health
Administration’s (MSHA] criteria set
forth in 30 CFR 77.216(a) and either
constructed of coal mine waste or
intended to impound coal mine waste
have sufficient spillway and/or storage
capacity to safely pass or control the
runoff from the probable maximum
precipitation of a 8-hour precipitation
event. New subsection (f) specifies that,
for an impounding structure constructed
of or impounding coal mine waste, at
least 90 percent of the water stored
during the design precipitation event
must be removed within the 10-day
period foilowing the design precipitation
event,

At 62 JIAC 1817.118, proposed new
subsections (a}(2)}(D) and (a)(2}(E) define
the extent to which rill and gully repairs
can be considered nonaugmentative.
Existing subsection (a)(2)(D] was
relettered te (a)(2)(E). The proposed
changes to subsection (a)(3) eliminate
the use of the term “'stocking" and
requires using techniques in section
1817.117(d) for measurement of
revegetation success of ground cover.
The proposed change to subsection
(a)(3)(C) specifies that for revegetation
success purposes, measurements may
not be taken on cropland during the first
vear of the responsibility period. The
proposed change to subsection (a)(3)(D)
eliminates the term “stocking" and
substitutes the term “population(s).” The
proposed change to subsection (a)(3){E)
specifies that for revegetation success
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purposes, measurements may not be
taken on pasture and/or hayland or
grazing land during the first year of the
responsibility period. The proposed new
last sentence of subsection (a)(3)(E)
allows one successful year of corn
production to be used as a substitute for
one successful year of hay production
for revegetation success purposes on
high capability land. At subsection
(b)(2), the deadline date for reclamation
activity report submittals is changed
from January 1 to February 15 of each
year.

The Department's requirements for
revegetation of tree and shrub
vegetation are set forth at 62 IAC
1817.117. A proposed change at
subsections (a), (a)(1), (b), (c), and (c)(6)
deletes use of the term “stocking” and
substitutes the terms “population” or
“vegetation.” Proposed changes at
subsection (a)(1) require that for
revegetation success purposes, survival
counts are to be taken during the last
year of the responsibility period and
that trees and shrubs counted shall be
healthy. Changes to subsection (a)(3)
specify that ground cover is not required
on impervious structures, and deletes
language relating to rock areas and
surface water drainage ways. Proposed
new subsection (a)(5) defines what are
considered normal husbandry and
conservation practices in Illinois.
Proposed new subsection (d) establishes
a method of measuring vegetative
ground cover.

Illinois regulation 62 IAC 1817.150 was
rewritten to establish: Classification
criteria for mine roads; performance
standards that operators must meet
when locating, designing, constructing,
reconstructing, using, maintaining and
reclaiming roads associated with
underground coal mining operations;
environmental protection criteria for the
design, construction and reconstruction
of roads; and requirements for the
location and maintenance of roads
associated with underground coal
mining operations.

New section 62 IAC 1817.151
establishes performance standards
relating to primary road construction
and reconstruction certification, safety
factor, location, drainage control and
surfacing.

At 62 IAC 1823.14, a proposed new
subsection {g) requires that prime
farmland have a planned erosion control
system in certain specified instances. At
62 IAC 1823.15(b)(3), the proposed
changes specify that for revegetation
SuUCCESs purposes measurements may
not be taken on prime farmland during
the first year of the responsibility period
and corrects a typographical error by
adding the type of test referenced in

(i.e., one-sided “t" test with 0.10 alpha
error).

I1L. Public Comments Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies that applicable
program approval criteria of 30 CFR
732.15.

If the amendment is deemed adequate,
it will become part of the Illinois
program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under "DATES" or at
locations other than the OSM
Springfield Field Office will not
necessarily be considered and included
in the Administrative Record for the
final rulemaking.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER
INFORMATION CONTACT” by 4 p.m.
on March 19, 1991. If no one requests an
opportunity to comment at a public
hearing, the hearing will not held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment, and who
wish to do so, will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting rather than a public
hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendment may
request a meeting at the OSM office
listed under *"ADDRESSES" by
contacting the person listed under “FOR
FURTHER INFORMATION
CONTACT". All such meetings will be
open to the public, and, if possible,
notices of meetings will be posted at the
locations under “ADDRESSES". A

written summary of each meeting will
be made a part of the Administrative
Record.

List of Subjects in 30 CFR Part 913
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 20, 1991.
Carl C. Close,
Assistant Director, Eastern Support Center.
[FR Doc. 91-4990 Filed 3-1-91; 8:45 am|
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40CFR Ch. |
[FRL-3910-7]

Open Meeting of the Negotiated
Rulemaking Advisory Committee;
Clean Fuels Rules and Guidelines

AGENCY: Environmental Protection
Agency.

ACTiON: FACA committee meetings—
Negotiated Rulemaking, Committee on
Clean Fuels Rules and Guidelines.

SUMMARY: As required by section 9(a)(2)
of the Federal Advisory Committee Act
(Pub. L. 92-463), EPA is giving notice of
the first meeting of the Advisory
Committee to negotiate a rule for
reformulated gasoline and labeling of
oxygenated gasoline as well as for
developing guidelines for oxygenated
fuel credit trading programs for
inclusion in state implementation plans.

EPA published a “Notice of Intent to
Form an Advisory Committee To
Negotiate Guidelines and Proposed
Regulations Implementing Clean Fuels
Provisions"” on February 8, 1991 (56 FR
5167). The Notice provided that EPA is
considering establishing one or two
advisory committees to negotiate issues
under the clean fuels provisions of
section 211 of the Clean Air Act as
amended by the Clean Air Act
Amendments of 1990. The Notice also
announced that a public meeting would
be held on February 21 and 22 to
consider the issues raised in the notice.
It also solicited comments by March 11,
1991, on the issues raised in the Notice
and applications or nominations for
membership on the negotiating
committee.

Because of the short deadlines in the
Clean Air Act Amendments of 1990 for
these issues, EPA anticipates making its
decision with respect to the
establishment of a negotiated
rulemaking committee very soon after
the close of the comment period. In the
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event a committee is established, its
first meeting will be on March 14 and 15.
'f a negotiated rulemaking committee is
not established, a Notice to that effect
will be published.

The purpose of the meeting is to
discuss and ratify the organizatienal
protocols by which the committee will
operate, organize workgroups and
charge them with developing
information and recommendations to the
committee concerning specific topics,
develop the committee's specific agenda
for its operations, and begin to consider
the substantive igsues involved.

The meeting will be open to the public
without advance registation.

DATES: The meeting will be held on
March 14 from 9 a.m. until 6 p.m. and on
March 15 and from 9 a.m. until 4 p.m.

ADDRESSES: The meeting will be held at
the Quality Hotel Capitol Hill, 415 New
Jersey Avenue NW., Washington, DC
20001, (202) 838-1616.

FOR FURTHER INFORMATION CONTACT:
Persons needing further information on
substantive aspects of the rule should
call Carol Menninga of EPA’s Motor
Vehicle Emission Laboratory, Office of
Mobile Sources, [313) 6684575, with
respect to issues concerning
reformulated fuels, and Alfonse
Mannato of EPA’'s Field Operations and
Support Division, Office of Mobile
Sources, (202) 382-2687, with respect to
issues concerning oxygenated fuels.
Persons needing further information on
administrative matters such as
committee arrangements or procedures
should contact Chris Kirtz of EPA's
Regulatory Negotiation Project, or one of
the Committee’s independent
facilitators, Philip ]. Harter at (202) 887-
1033 or Alana S. Knaster at (818) 702-
9526.

Dated: February 26, 1991.
Paul Lapsley,
Director, Regulatory Management Division,
Office of Policy, Planning and Evaluation.
[FR Doc. 91-5018 Filed 2-27-81; 1:57 pm}]
BILLING CODE 8560-50-8

40 CFR Part 123
[FRL-3910-61

State of Colorado’s Submission of a
Substantiai Program Revision to its
Authorized National Poliutant
Discharge Elimination System (NPDES)
Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of application, public
comment period, and public hearing.

SUMMARY: The State of Colorado has
submitted its Aquatic Life Biomonitoring
Regulation, COLO. ADMIN. CODE title
5, chapter 1002, article 2, section 6.9.7
(56CCR1002-2) (adopted by the Colorado
Water Quality Control Commission in
November 1988) (hereinafter the
Colorado Biomenitoring Regulation) to
EPA for review as a revigion to the
State's authorized National Pollutant
Discharge Elimination System (NPDES}
program. EPA has determined that the
regulation constitutes a substantial
revision to Colorado’s authorized
NPDES program. Accordingly, EPA
requests public comment and is
providing notice that a public hearing on
the submitted regulation will be held
pursuant to 40 CFR 123.82(b) and part
25. EPA seeks public comment on
whether to approve or disapprove the
Colorado Biomonitoring Regulation as a
revision to Colorado’s authorized
NPDES program.

Copies of the Colorado regulation are
available for public inspection as
indicated below.

DATES: Comments must be received
before May 3, 19891. A public hearing has
been scheduled for April 19, 1991, at the
Hyatt Regency, 1750 Welton Street,
Denver, Colorado 80202, from 2 p.m. to 5
p.m. (or later as necessary) and 7 p.m. to
10 p.m. (or later as necessary).

ADDRESSES: Comments should be
addressed to Robert J. Burm, U.S. EPA,
Region VIII, SWMC, 999 18th Street,
Suite 500, Denver, Colorado 80202~2405.
FOR FURTHER INFORMATION CONTACT:
Robert |. Burm, (303) 2931587, at the
above address.

SUPPLEMENTARY INFORMATION: Section
402 of the Federal Clean Water Act
(CWA) created the NPDES program
under which the Administrator of EPA
may issue permits for the discharge of
pollutants into the waters of the United
States under conditions required by the
CWA. Section 402(b) allows States to
assume NPDES program responsibilities
upon approval by EPA. On March 27,
1975, Colorado received approval to
assume the NPDES program; on March
4, 1983, the State was authorized by EPA
to issue general permits under the
NPDES Program.

EPA has issued regulations in 40 CFR
part 123 that establish the requirements
for NPDES State Programs. Section
123.82 establishes procedures for
revision of anthorized NPDES State
Programs. Under § 123.62(a), a State
may initiate a program revision and
must keep EPA informed of proposed
modifications to its regulatory authority.
In January 1990, the State of Colorado
submitted its blomonitoring regulation
for formal review by EPA. Under

§ 123.62(b)(1), a State program submittal
is complete whenever the State submits
such documents as EPA determines are
necessary under the circumstances. In
thig instance, EPA has determined that
the State submission is complete.
Section 123.62(b)(2] requires EPA to
issue public notice by publication in the
Federal Register and in newspapers
having Statewide coverage, and to
provide a period of public comment of at
least 30 days whenever the Agency
determines that a program revision is
substantial. EPA has determined that
the biomonitoring regulation, which is
described below, constitutes a
substantial revision to Colorado’s
NPDES program. Section 123.62(b)(2)
also requires EPA to hold a public
hearing regarding the proposed revision
“if there is significant public interest
baged on requests received.” EPA
believes based upon contacts with the
State of Colorado and the public in the
last two years that there is already
substantial public interest in the
proposed revision and accordingly has
proceeded to schedule a public hearing
at this time.

The Colorado Biomenitoring
Regulation describes the State's
requirements for conducting whole
effluent toxicity testing, for establishing
effluent limitations in NPDES permits to
control whole effluent toxicity, for
enforcing established limitations, and
for eliminating the cause(s) of the whole
effluent toxicity.

Following passage of the Colorado
regulation, NPDES permits were drafted
by Colorado containing the provisions of
the new regulation. Numerous permits
were subsequently formally objected to
(vetoed) by EPA because they did net
satisfy the minimum requirements of the
CWA. Formal administrative
proceedings on such permits proceed
according to 40 CFR parts 123 and 124,
and the permits will not be the subject
of public comment and hearing under
this notice.

On june 2, 1989, EPA promulgated
regulations at 40 CFR 122.44(d)(1), which
clarify existing requirements for
developing water-quality-based effluent
limitations. See 54 FR 23868. The
regulations require permitting
authorities to set whole effluent toxicity
limitations where necessary to achieve
(as described in the regulation) a
numeric criterion for whole effluent
toxicity or a narrative criterion within
an applicable narrative water quality
standard. Section 123.25(15) of the
NPDES State Program regulations
requires NPDES authorized States to
have the legal authority to implement
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the requirements of the provisions of
§122.44.

At the close of the public comment
period (including the public hearing), the
EPA Regional Administrator, with the
concurrence of the Associate General
Counsel for Water and the Director of
the Office of Water Enforcement and
Permits, will decide whether to approve
or disapprove the Colorado
Biomonitoring Regulation as a revision
to the Colorado NPDES program. The
decision to approve or disapprove will
be based upon the requirements of the
CWA and 40 CFR part 123. A public
hearing to consider the Colorado
Biomonitoring Regulation has been
scheduled for April 19, 1991, at the Hyatt
Regency, 1750 Welton Street, Denver,
Colorado 80202, from 2 p.m. to 5 p.m. (or
later as necessary) and from 7 p.m. to 10
p.m. (or later as necessary).

The Colorado Biomonitoring
Regulation may be reviewed by the
public from 8 a.m. to 4 p.m. at the EPA
office in Denver, Monday to Friday
(excluding holidays), at the address
appearing earlier in this notice. Copies
of the submittal may be obtained for a
fee by contacting Robert J. Burm at the
above telephone number or address.

The following are the policies and
procedures which shall be observed at
the public hearing: (1) Any person may
submit written statements or documents
for the record; (2) the Presiding
Officer(s) may establish reasonable
limits on the time allowed for oral
statements; (3) the transcript taken at
the hearing, together with copies of all
submitted statements and documents
shall become a part of the record of this
proceeding; (4) the hearing record shall
be left open until May 3, 1991, as
described below, to permit any perscns
to submit additional written statements
or to present views or evidence tending
to rebut testimony which was presented
at the public hearing; and (5) the
Presiding Officer(s) shall have the
authority to open and conclude the
hearing and to maintain order.

Immediately following the public
comment period, a complete hearing
record will be prepared. The record will
be made available for public review,
and copies of the record may be
obtained by the public at cost.

Hearing statements may be oral or
written. Written copies of oral
statements are urged for accuracy of the
record. Statements should summarize
any extensive written materials.

All comments or objections received
as discussed above, by May 3, 1991, will
be considered by EPA before taking
final action on the program revision.

Please bring the foregoing to the
attention of persons whom you know

will be interested in this matter, All
written comments and questions on the
hearing should be addressed to Robert J.
Burm at the above address or telephone
number.

Dated: February 26, 1991,
Lajuana S. Wilcher,
Assistant Administrator for Water,
Environmental Protection Agency.

Dated: February 28, 1891.
James J. Scherer,
Regional Administrator, Environmental
Protection Agency, Region VIII
[FR Doc. 91-5020 Filed 3-1-81; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFRPart 73
[MM Docket No. 91-32, RM-7606]

Radio Broadcasting Services; Chetek,
wi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

sUMMARY: This document requests
comments on a petition filed by Chetek
Broadcasters proposing the allotment of
Channel 284C2 to Chetek, Wisconsin, as
that community’s first local service.
There is a site restriction 2 kilometers
(1.3 miles) east of the community to
avoid a short spacing to Channel 296C2,
New Richmond, Wisconsin. Canadian
concurrence will be requested at
coordinates 45-19-23 and 81-37-27.
DATES: Comments must be filed on or
before April 19, 1991, and reply
comments on or before May 8, 1991.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Richard J. Hayes, Jr., 1359
Black Meadow Road, Spotsylvania,
Virginia 22553, (Counsel to petitioner).
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Notice of
Proposed Rule Making, MM Docket No.
91-32, adopted February 11, 1891, and
released February 26, 1991. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's

copy contractors, International
Transcription Service, (202) 857-3800.
2100 M Street NW., suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments,
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-4959 Filed 3-1-91; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73
[MM Docket No. 91-30, RM-7600]

Television Broadcasting Services;
Vanderbiit, Mi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by CRK
Productions, Inc., proposing the
allotment of Channel 45 to Vanderbilt,
Michigan, as that community's first local
commercial TV service. Canadian
concurrence will be requested for this
allotment at coordinates 45-08-42 and
84-38-36.

DATES: Comments must be filed on or
before April 22, 1991, and reply
comments on or before May 7, 1991.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Garry R. Knapp, GRK
Productions, Inc., 7400 South 45 Road,
Cadillac, Michigan 49801, (Petitioner).
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Notice of
Proposed Rule Making, MM Docket No.
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81-30, adopted February 11, 1991, and
released February 27, 1991. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW,, suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts. :

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Television broadcasting,

Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-5034 Filed 3-1-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 50-484; RM-7478]

Radic Broadcasting Services;
Kalispeil, MT

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal of
proposal.

SumMmAaRyY: This document dismisses a
petition for rule making filed by Skyline
Broadcasters, Inc., to allot Channel 202A
to Kalispell, Montana, as that
community's fourth FM broadcast
service. See 55 FR 49661, November 8,
1990. Neither the petitioner nor any
other party filed an expression of
interest in the channel.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90484,
adopted February 11, 1991, and released
February 27, 1991. The full text of this

Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 857-3200, 2100 M Street, NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-5030 Filed 3-1-91; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 73
[MM Docket No. 81-31, RM-7535]

Radlo Broadcasting Services;
Kershaw, SC and Waxhaw, NC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Jeffrey C.
Sigmon seeking the substitution of
Channel 291C3 for Channel 291A at
Kershaw, South Carolina, reallotment of
the channel from Kershaw to Waxhaw,
North Carolina, and modification of
petitioner's construction permit to
specify Waxhaw as the station's
community of license. Channel 291C3
can be allotted to Waxhaw in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
11.1 kilometers (6.9 miles) southeast to
avoid short-spacings to Station WRDX,
Channel 293C, Salisbury, North
Carolina, and the pending application of
Station WZLI, Channel 291C1, Toccoa,
Georgia (BPH-9003011IE), as well as to
accommodate petitioner's desired
transmitter site, The coordinates for
Channel 291C3 at Waxhaw are North
Latitude 34-51-38 and West Longitude
80-39-03. In accordance with § 1.420(i)
of the Commission's Rules, we will not
accept competing expressions of interest
in use of Channel 261C3 at Waxhaw or
require the petitioner to demonstate the
availability of an additional equivalent
class channel for use by such parties.
DATES: Comments must be filed on or
before April 22, 1991, and reply
comments on or before May 7, 1991.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the

FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Stephen T. Yelverton,
Maupin Taylor Ellis & Adams, P.A., 3201
Glenwood Avenue, Raleigh, North
Carolina 27612-5008 [Counsel to
petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
{202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Notice of
Proposed Rule Making, MM Docket No.
91-31, adopted February 11, 1991, and
released February 27, 1991. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW,, suite 140,
Washington, DC 20037

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-5031 Filed 3-1-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 91-28, RM-7584]

Radio Broadcasting Services; Abilene
and Colorado City, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Sure
Broadcasting, Inc., licensee of Station
KHXS(FM), Channel 292A, Abilene,
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Texas, requesting the substitution of
Channel 292C2 for Channel 292A at
Abilene, and the modification of its
license accordingly. To accommodate
the Abilene substitution, petitioner also
requests the substitution of Channel
291A for Channel 292A at Colorado City,
Texas, and the modification of Station
KAUM(FM)'s license accordingly. Both
channels can be allotted in accordance
with the Commission’s minimum
distance separation requirements at
their respective transmitter sites. Site
coordinates for Channel 292C2 at
Abilene are 32-28-34 and 99-42-22. Site
coordinates for Channel 291A at
Colorado City are 32-23-15 and 100-53—
33. Mexican concurrence will be
requested for the Colorado City
substitution.

DATES: Comments must be filed on or
before April 22, 1981, and reply
comments on or before May 7, 1991.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Bruce A. Eisen, Kaye,
Scholer, Fierman, Hays & Handler, 901
15th Street NW., Washington, DC 20005
(Counsel for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Fawn E. Wilderson, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Notice of
Proposed Rule Making, MM Docket No.
91-28, adopted February 11, 1991, and
released February 27, 1991. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street NW., suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission

consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts,

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 81-5032 Filed 3-1-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 91-29, RM-7575]

Radio Broadcasting Services; South
Burlington, VT

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Atlantic
Ventures of Vermont, L.P. (“petitioner™),
licensee of Station WXXX(FM), Channel
237A, South Burlington, Vermont,
seeking substitution of Channel 238C3
for 237A and modification of its license
accordingly. Channel 238C3 can be
allotted to South Burlington in
compliance with the Commission's
minimum distance separation
requirements with a site restriction of
4.3 kilometers (2.6 miles) southwest at
the petitioner’'s desired site to avoid
prohibitive interference to Stations
CBOC(FM), Channel 238A, Cornwall,
Ontario, and CFLX(FM), Channel 238A,
Sherbrook, Quebec, Canada. The
proposed allotment will have to be
specially negotiated with Canada. The
coordinates for the allotment of Channel
238C3 at South Burlington, Vermont, are
North Latitude 44-26-54 and West
Longitude 73-13-05. In accordance with
§ 1.420(g) of the Commission’s Rules, we
will not accept competing expressions of
interest for use of Channel 238C3 at
South Burlington or require the
petitioner to demonstrate the

availability of an additional equivalent
class channel for use by such parties.
DATES: Comments must be filed on or
before April 22, 1991, and reply
comments on or before May 7, 1991.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Lawrence Bernstein, Esqg.,
Brinig & Berstein, 1818 N Street, NW.,
suite 200, Washington, DC 20036
(Counsel to petitioner).

FOR FURTHER INFORMATION CONTACT:
Pamela Blumenthal, Mass Media
Bureau, [202) 632-6302.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-29, adopted February 11, 1991, and
released February 27, 1991. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch [room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202} 857-3800,
2100 M Street, NW., suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and

Rules Division, Mass Media Bureau.

[FR Doc. 91-5033 Filed 3-1-981; 8:45 am]

BILLING CODE 6712-01-M
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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Regulation and
Commiite2 on Rulemaking; Public
Meetings

This notice of committee meetings if
given pursuant to the Federal Advisory
Committee Act (Pub. L. No. 92-463).
Attendance at each meeting is open to
the interested public, but limited to the
space available. Persons wishing to
attend should notify the Office of the
Chairman, (202) 254-7020, at least one
day in advance. The committee
chairman, if he deems it appropriate,
may permit members of the public to
present oral statements at the meeting.
Any member of the public may file a
written statement with the committee
before, during, of after the meeting.
Minutes of the meeting will be available
on request.

Committee on Regulation

Date: Wednesday, March 20, 1991.

Time: 3:15 p.m. to 6:00 p.m.

Location: Administrative Conference
of the United States, 2120 L Street, NW.,
suite 500, Washington, DC 20037
(Library, 5th Floor).

Contact: David Pritzker, (202) 254—
7065.

Agenda: The committee will meet to
discuss a new project concerned with
procedures for making determinations in
antidumping and countervailing duty
cases, based on a study by Professors
John H. Jackson, University of Michigan
Law School and William J. Davey,
University of Illinois at Urbana-
Champaign.

Committee on Rulemaking

Date: Tuesday, March 5, 1991.

Time: 4:30 p.m. to 6:30 p.m.

Location: Administrative Conference
of the United States, 2120 L Street, NW.,
suite 500, Washington, DC 20037
(Library, 5th Floor).

Contact: Kevin Jessar, (202) 254-7020.

Agenda: The committee will meet to
discuss two new projects, the first of
which deals with the use of non-rule
rulemaking. The consultant to this
project is Professor Robert A. Anthony,
George Mason University Law School.
The second project deals with the
National Labor Relations Board’s first
rulemaking. The consultant to this
project is Professor Mark H. Grunewald,
Washington and Lee University.

Dated: February 27, 1991.
Jeffrey S. Lubbers,
Research Director.
[FR Doc. 91-5099 Filed 3-1-91; 8:45 am]
BILLING CODE 6110-01-M

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

February 22, 1991.

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collecticn; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
informaticn is requested; (5) Who will
be required or asked to report; (6) An
estimate of the number of responses; (7)
An estimate of the total number of hours
needed to provide the information; (8)
Name and telephone number of the
agency contact person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from:

Department Clearance Officer, USDA,

OIRM, room 404-W Admin. Bldg.,

Washington, DC 20250, (202) 447-2118.

Revision

* Animal and Plant Health Inspection

Service.

Poultry Affected by Salmonella
Enteritidis

APHIA 8062, 8004, VS 20-1, SE 20-1,
20-3

Recording; On occasion

State or local governments; Farms;
Federal agencies or employees;

658,739 responses; 61,147 hours

Ronald J. Day (301) 436-7737

New Collection

¢ Economic Research Service.
Cost of Foodborne Campylobacteriosis
One time survey
Individuals or households; 201
responses; 68 hours
Tanya Roberts (202) 219-0864

Extension

* Forest Service.
Fuelwood and Post Assessment in
Selected States
Annually (but not in each state)
Individuals or households; Small
businesses or organizations;
5,966 responses; 597 hours
W. Brad Smith (FTS) 777-5132
» Foreign Agricultural Service.
Certificate of Quota Eligibility
FAS-961
On occasion
Businesses or other for-profit; 600
responses; 100 hours
Cleveland Marsh (202) 475-5676

Reinstatement

* Food and Nutrition Service.

7 CFR part 250—Food Distribution
Regulations

Recordkeeping; On occasion; Monthly;
Quarterly; Semi-annually;

Annually; Biennially; other

State or local governments; Federal
agencies or employees;

Non-profit institutions; 29,105 responses;
54,701 hours

Diane Berger (703) 756-3660

Donald E. Hulcher

Deputy Departmental Clearance Officer.

[FR Doc. 91-5003 Filed 3-1-91; 8:45 am]

BILLING CODE 3410-01-M

Commodity Credit Corporation

Determination; Recalculation of 1988
and 1989 Barley Deficlency Refunds

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice of final determination.

SUMMARY: This notice sets forth
determinations required by section 405
of the Food, Agriculture, Conservation
and Trade Act of 1990 (the 1990 Act)
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relating to the recalculation of 1988 and
1989 barley deficiency payments which
were made by the Commodity Credit
Corporation (CCC) under the 1988 and
1989 barley price support and
production adjustment programs.
EFFECTIVE DATE: March 4, 1991,

FOR FURTHER INFORMATION CONTACT:
Nell Tucker, Agriculture Program
Specialist, Cotton, Grain, and Rice Price
Support Division, ASCS, United States
Department of Agriculture, room 6756
South Building, Washington, DC 20013,
(202) 447-5108.

SUPPLEMENTARY INFORMATION: This
notice has been reviewed under USDA
procedures established in accordance
with provisions of Departmental
Regulation 1512-1 and Executive Order
12291 and has been classified as
“nonmajor."

Notice and Determination

In has been determined that the
Regulatory Flexibility Act is not
applicable to the final rule since ASCS
nor CCC is required by 5 U.S.C. 553 or
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.
It has been determined by an
environmental evaluation that this
action will not have significant impact
on the quality of the human
environment, Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

The titles and numbers of the Federal
Assistance Program to which this rule
applies are: Commodity Loans and
Purchases—10.051; Feed Grain
Production Stabilization—10.055, as
found in the catalog of Federal Domestic
Assistance.

Background

Section 107C of the Agricultural Act of
1949, as amended (The 1949 Act),

provides for the 1988 and 1989 wheat
and feed grain programs, that CCC
would make available in advance,
payments equal to not less than 40
percent nor more than 50 percent of the
final projected deficiency payments
which were estimated to be earned by
producers participating in said
programs. With respect to barley, CCC
has historically made advance payments
based on an “all-barley" price basis,
which included estimated market prices -
for malting barley and non-malting
barley. Using this bacis, 1988 barley
final deficiency payments were
originally estimated to be $.76 per
bushel and 1989 barley final deficiency
payments were originally estimated to
be $.23 per bushel. Advance payments
of $.304 and $.115 were issued in 1988
and 1989, respectfully. However, due
primarily to severe drought conditions in
major barley producing areas of the
United States, the actual final deficiency
payments were zero in both 1988 and
1989.

A portion of the increase in barley
prices was attributable to higher malting
barley prices which increased
proportionately higher than non-malting
barley prices. As a result of the increase
in malting barley prices, plus an
increase in the proportion of all-barley
production being used for malting, the
all-barley price was higher and
deficiency payments were reduced.

In response to this occurrence, section
405 of the 1990 Act provides as follows:

Not later than 90 days after the date of
enactment of this Act, the Secretary of
Agriculture shall calculate, the amount of the
refund of any advance deficiency payment a
producer of barley who participated in the
1988 or 1989 Federal barley price support
program would be required to make pursuant
to section 107C of the Agricultural Act of 1849
based on a formula which excludes malting
barley from the market price calculations of
barley used to determine the amount of
refund of the advdnce deficiency payment
required of the producer.

Accordingly, pursuant to section 405
of the 1990 Act, the following
determinations have been made:

Final Determinations

1. The formula for recalculating 1988
and 1989 final barley deficiency
payments which excludes malting
barley from the market price
calculations used to determine barley
deficiency payments is as follows:

(a) For each of the 1988 and 1988 crop
years respectively, compute the
production with respect to which barley
deficiency payments are made by
multiplying the (i) Farm program
payment acreage times (ii) the farm
program payment yield times (iii) the
producer’s share of the crop and
subtracting any production for which a
disaster payment was made in
accordance with The Disaster
Assistance Act of 1988 [The 1988 Act) or
The Disaster Assistance Act of 1969
(The 1889 Act), respectively.

(b) Compute the revised barley
deficiency payment by multiplying the
deficiency production for payment times
the recalculated payment rates for the
crop year which is $.22 per bushel for
1988 and $.40 per bushel for 1989.

(c) For those producers who qualified
for forgiveness of unearned advance
deficiency payments under either The
1988 Act of 1989 Act, the amount of
payments that is forgiven for the crop
year shall be recomputed, when
applicable, by: (i) Dividing the originally
calculated forgiveness by the original
forgiveness rate, [ii) computing a revised
rate that is equal to the difference
between the original advance payment
rate and the payment rate that is based
on the average market price for feed
barley, or $.084 per bushel for 1988, and
(iii) multiplying the result of (i) by the
result of (ii). Forgiveness is not
applicable when using the recalculated
rate for 1989.

(d) Compute the amount of refund, if
any, that would have been made by
subtracting the sum of the result of (b)
plus the result of (c) from the payment
advanced.

2. The totals of the recalculation for
all participating barley producers are as
follows:

Recalculated
amt due

Tt due.

1988

1989

$76,915,221 1 $38,338,318

24,884,500 11,250,447

! Includes refunds due on bushels for which disaster payments were made.
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The per bushel rates used in the
recalculations are as follows:

1888

$2.51

229

22
304

3. It has been determined that the
formula get forth above shall not be
used to determine refunds for affected
producers. This determination is based
upon several reasons. First, since the
implementation of the concept of barley
deficiency payments in 1874, all
preducers of barley have been able to
enroll in the barley program whether or
not the barley that was being grown was
malting barley or non-malting barley.
Accordingly, all barley producers who
enrolled in the 1988 and 1989 programs
were treated in the same manner as in
prior years. Since producers of barley
which was sold for malting purposes
did, in fact, obtain higher returns from
the market for the barley which was
marketed, it has been the position of the
Department that such returns should be
included in the final deficiency payment
calculations. To not include such returns
results in a double premium to
producers who marketed malting barley.
Further, to alter the final deficiency
payment rate after the fact, significantly
degrades the integrity of not only the
barley program but sll other CCC
programs pursuant to which deficiency
payments are calculated; producers who
made decisions to enroll, or not to
enroll, in these programs must be given
firm announcements so that these
decisions can be made without the
possibility of later changes. Also, the
concept of excluding high value varieties
of a commodity from the calculations of
the market value of that commodity
carries forth major implications for other
target price commodities and as such
has budget implications beyond barley.

Finally, while the House-passed
version of the 1990 Farm Bill gave the
Secretary discretion to exclude malting
barley prices from the deficiency
payment calculations for 1988 or 1989
crop barley and to make refunds and the
Sgnate-passed version made this
discretionary authority mandatory, the
final bill passed by both the House and
the Senate made the refunding of 1988
and 1989 barley deficiency payments
(based on the new formula) wholly
discretionary in order to reduce the cost
of the 1990 Farm Bill and to meet the
budget targets required by the Budget
Committees,

Signed this 28 day of February, 1991 in
Washington, DC,

Keith D. Bjerke,

Executive Vice President, CCC.

[FR Doc. 81-5040 Filed 3-1-81; 8:45 am]
BILLING CODE 3410-05-M

Forest Service

Appeal Exemption; Eldorado National
Forest, Placerville, CA

AcTiON: Notice of exemption from

appeal, Placerville Ranger District,
Tractor Insect Salvage, Placerville
Ranger District, Eldorado National
Forest.

SumMmARY: The Forest Service is
exempting from appeal the decision to
sell dead and dying trees that are being
killed by the combined effects of severe
drought and bark beetles. The project
objective is to reduce the fire hazard, to
recover the value of the timber and to
rehabilitate the affected area. The
Placerville Ranger District Tractor
Insect Salvage Environmental
Assessment (EA) is currently being
prepared for compartments scattered
throughout the Placerville Ranger
District, Eldorado National Forest,
which is located east of the community
of Placerville, California.

There are higher than normal levels of
tree mortality occurring throughout the
Eldorado National Forest as a result of
four years of below normal
precipitation, with a fifth drought year
expected. The drought has had the
greatest effect on reducing vigor and
weakening natural defense mechanisms
of over-stocked and over-mature stands,
predisposing them to attack by bark
beetles. True fir stands above 5000 feet
elevation are experiencing the greatest
mortality. The rapid deterioration rate of
true fir requires that it be removed as
soon as possible if the timber is to be
utilized, its value to be recovered, and
the fire hazard to be reduced.

The Forest Supervisor has determined
through preliminary environmental
analysis, which included public scoping,
that there is good cause to expedite this
project. The analysis area is
approximately 84,000 acres (gross) with
at least 8,400 acres visibly adversely
affected at this time. Up to 50 percent or
more of the trees in some stands within
the analysis area are dead or dying. The
Forest is proposing eight timber sales
using tractor harvest systems. It is
estimated that approximately 15.7
million board feet (MMBF) could be
salvaged from this analysis area. It is
estimated that the total volume
harvested could go as high as 30 MMBF

if mortality increases due to the
continuing drought and bark beetle
infestation. The management direction
for all the compartments in this proposal
is established in the Eldorado National
Forest Land and Resource Management
Plan, approved by the Regional Forester
on January 8, 1989, which includes
intensive forest management practices
on commercial }Jands.

There is no new road construction
propesed with these eight sales.
Approximately 10 miles of road
reconstruction may occur where
necessary to protect resource values. All
of the proposed sales are outside of
previously identified roadless areas,

Several pair of spotted owls, ED-5,
ED-23, ED-25, ED-28, ED-27, ED-38,
ED-49, ED-79, ED-98, and ED-99, are
located in the analysis area and are
within the current Spotted Ow] Habitat
Area (SOHA) network on the Eldorado.
Approximatley 14,800 acres of old
growth exist in the analysis area. Of the
14,600 acres, approximately 475 acres of
old growth may be entered under this
salvage proposal.

Regional entomologists have analyzed
the situation and have found no
economical or practical means to control
the insect epidemic at the Forest level.
Although salvage harvesting will not
control the insect epidemic, it would
recover valuable timber that would
otherwise deteriorate and create a
severe fire hazard. The excessive
numbers of dead trees produce heavy
fuel concentrations, which makes
wildfire control extremely difficult.

It is extremely important to remove
the dead and dying timber prior to
deterioration and subsequent valne
losses which would make the sales
economically infeasible because of
higher than normal harvesting costs.
Through timber sales, fuel treatments
can be accomplished (or deposits
collected to accomplish them) to a
degree that could not be funded
otherwise. It is also important to harvest
the dead and dying timber when there is
the potential to get the highest return to
the government and collect Knutsen-
Vandenburg (K-V) funds to restore
forest values being affected by
extensive tree mortality.

The decision for the analysis area is
scheduled to be issued in late February,
1991. If projects are delayed because of
appeals [delays can be up to 100 days,
with an additional 15-20 days for
discretionary review by the Chief of the
Forest Service), there would be a loss of
value of the timber due to deterioration.
This loss of timber value would create
the potential that the sales would not
sell. The total estimated value of the
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standing dead mortality is $1,600,000, of
which approximately $400,000 would be
returned to counties from 25 percent
receipt funds. In addition, the fire
hazard would not be reduced if the dead
timber was not removed. Further, there
is significant increased public
awareness of the significance of the
increased insect mortality.

Pursuant to 36 CFR 217.4(a)(11), it is
my decision to exempt from appeals the
decisions relating to the harvest and
restoration of the lands affected by
drought-induced timber mortality in the
Placerville Ranger District Tractor
Insect Salvage analysis area on the
Placerville Ranger District, Eldorado
National Forest. The environmental
document being prepared will address
the effects of the proposed actions on
the environment, document public
involvement, and address the issues
raised by the public.

EFFECTIVE DATE: This decision will be
effective March 4, 1991,

FOR FURTHER INFORMATION CONTACT:
Questions about this decision should be
addressed to Ed Whitmore, Timber
Management Staff Director, Pacific
Southwest Region, Forest Service,
USDA, 630 Sansome Street, San
Francisco, CA 94111 (415) 705-2648, or
Jerald N. Hutchins, Forest Supervisor,
Eldorado National Forest, 100 Forni
Road, Placerville, CA, 95667 (916) 622~
5061.

ADDITIONAL INFORMATION: The
Cooperative Forestry Assistance Act of
1978 authorizes the Secretary of
Agriculture to enhance the growth and
maintenance of forests, promote the
stability of forest-related industries and
employment associated therewith, aid in
forest fire prevention and control,
conserve the forest cover on
watersheds, and protect recreational
oppertunities and other forest resources.

The environmental analysis for this
proposal will be documented in the
Placerville Ranger District Tractor
Insect Salvage EA. Public participation
in the analysis was solicited through a
public meeting held December 5, 1990, in
Placerville, California, through a news
release issued also in December of 1990,
and through mailings to publics owning
property adjacent to the Forest, holders
of special-use permits and others known
to be interested in timber management
on the Eldorado National Forest.
Comments received were considered in
the issues, range of alternatives and the
management requirements and
mitigation measures developed. The
project files and related maps are
available for public review at the
Placerville Ranger District, Camino,
California, and in the Forest

Supervisor's Office, Placerville,
California.

The analysis indicates that up to 15.7
MMBF, primarily mixed conifer and true
fir, valued at up to $1,600,000 have been
currently killed by the combined effects
of drought and bark beetle attack. Up to
70 percent of the merchantable volume
can be lost by the second year if true fir
is left as standing dead. (USDA Circular
962 was used as a reference for the
volume loss calculation and it describes
decay rates in timber killed by fire.
Pacific Southwest Research Station
personnel have stated that the decay in
timber killed by insects would be
equivalent or greater.) Delaying harvest
or not harvesting this timber could result
in a loss of up to $400,000 in National
Forest Receipts to Counties, as well as
employment opportunities generated
from harvest, milling and sale of the
timber in El Dorado, Amador, Placer,
and/or Alpine Counties.

Based on the analysis completed thus
far, the environmental assessment will
document that salvage harvesting can
be conducted while protecting other
resource values, such as wildlife habitat,
soil productivity, watershed valued,
visual quality, air quality, recreation,
and public safety. No wetlands,
wilderness areas, Spotted Owl Habitat
Areas, or threatened or endangered
species would be affected by the
proposed projects. Delays for any
reason could jeopardize chances of
accomplishing recovery and
rehabilitation of the damaged resources
funded with K-V monies. These delays
would result in volume and value losses,
and increase the chances of wildfire due
to the large quantity of standing and
down fuels. In addition, there is
significant potential to increase the
publics concern related to failure to
harvest the insect mortality as soon as
possible.

Dated: February 26, 1991.

David M. Jay,

Deputy Regional Forester.

[FR Doc. 814986 Filed 3-1-91; 8:45 am]
BILLING CODE 3410-11-M

Blue/Ray Multiple Resource
Management Project, Klamath National
Forest, California

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

suMMARY: The Department of
Agriculture, Forest Service will prepare
an environmental impact statement to
implement resource projects on the
Salmon River Ranger District, Klamath

National Forest, Siskiyou County,
California.

DATES: Comments concerning the scope
of the analysis must be received by
March 25, 1991.

ADDRESSES: Written comments and
suggestions concerning the analysis
should be sent to Michael P. Lee, District
Ranger, Salmon River Ranger District,
P.O. Box 280, Etna, California 96027,
Attn: Blue/Ray E.LS.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and environmental impact statement
should be directed to Don Garringer
Natural Resource Planner or Roger
Siemers, Natural Resource Planning
Forester, Salmon River Ranger District,
P.O. Box 280, Etna, California 96027,
phone (9186) 467-5757.

SUPPLEMENTARY INFORMATION: Barbara
Holder, Forest Supervisor, Klamath
National Forest is the responsible
official.

The proposed action is to help
develop different management
alternatives within the current direction
of the Salmon River Multiple Use Plan.
The following resource values will be
considered for protection or
improvement:

(1) Water quality (cumulative watershed
effects)

(2) Fisheries and wildlife

(3) Archeology

(4) Visual quality objectives

(5) Soils and geologically sensitive areas

(8) Threatened, sensitive and
endangered species

(7) Timber

(8) Economics

(9) Fuels management

(10) Recreation

(11) Cultural resources

Public participation wili be especially
important at several points during the
analysis. The first point is during the
scoping process (40 CFR 1501.7). The
Forest Service will be seeking
information, comments, and assistance
from Federal, State, and local agencies,
and other individuals or organizations
who may be interested in or affected by
the proposed action. This input will be
used in preparation of the draft
environmental impact statement (DEIS).
The scoping process includes:

1. Identifying potential issues.

2. Identifying issues to be analyzed in
depth.

3. Eliminating insignificant issues or
those which have been covered by a
relevant previous environmental
analysis.

4. Exploring additional alternatives.
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5. Identifying potential environemntal
effects of the proposed action and
alternatives {i.e., direct, indirect, and
cumulative effects and connected
actions).

6. Determination of potential
cooperating agencies and task
assignments.

The Forest Supervisor will hold a
public scoping meeting in Etna,
California, at the headquarters of the
Salmon River Ranger District, Klamath
National Forest, at 7 p.m., March 4, 1991.

The draft environmental impact
statement (DEIS) is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by November 12, 1992. At
that time EPA will publish a notice of
availability of the DEIS in the Federal
Register.

The comment period on the draft
environmental impact statement (DEIS)
will be 45 days from the date the
Environmental Protection Agency's
notice of availability appears in the
Federal Register. It is very important
that those interested in the management
of the area encompassed by the
proposed Blue/Ray Multiple Resource
planning project participate at that time.
To be most helpful, comments on the
DEIS should be as specific as possible
and may address the adequacy of the
statement or the merits of the
alternatives discussed [see The Council
on Environmental Quality regulations
for implementing the procedural
provisions of the National
Environmental Policy Act at 40 CFR
1503.3). In addition, Federal court
decisions have established that
reviewers of DEISs must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewers' position and contentions,
Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 518, 553 (1978), and
that environmental objections that could
have been raised at the draft stage may
be waived if not raised until after
completion of the final environmental
impact statement (FEIS). City of Angoon
v. Hodel, 803 F. 2d 1018, 1022 (9th Cir.
1988 and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D. Wis.
1880). The reason for this is to ensure
that substantive comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them and respond
to them in the FEIS.

After the comment period ends on the
draft EIS, the comments will be
analyzed and considered by the Forest
Service in preparing the final
environmental impact statement (FEIS).

The FEIS is scheduled to be completed
by January 8, 1993. The Forest Service is
required to respond in the FEIS to the
comments received (40 CFR 1503.4). The
responsible official will consider the
comments, responses, disclosures of
environmental consequences, and
applicable laws, regulations, and
policies in making a decision regarding
this proposal. The responsible official
will document the decision and
rationale in the Record of Decision. That

_decision will be subject to appeal under

36 CFR part 217,
Dated: February 22, 1891.
Ken Slater,
Timber Management Officer,
{FR Doc. 914996 Filed 3-1-91; 8:45 am)
BILLING CODE 3410-11-M

I-Am-Up Multiple Resource
Management Project, Kiamath Naticnal
Forest, California

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

sumMARY: The Department of
Agriculture, Forest Service will prepare
an environmental impact statement to
implement resource projects on the
Salmon River Ranger District, Klamath
National Forest, Siskiyou County,
California.

DATES: Comments concerning the scope
of the analysis must be received by
March 25, 1991.

ADDRESSES: Written comments and
suggestions concerning the analysis
should be sent to Michael P. Lee, District
Ranger, Salmon River Ranger District,
P.O. Box 280, Eina, California 96027,
Atin: I-Am-Up ELS.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and environmental impact statement
should be directed to Bill Bailey, Natural
Resource Planner or Roger Siemers,
Natural Resource Planning Forester,
Salmon River Ranger District, P.O. Box
280, Etna, California 96027, phone {916)
467-5757.

SUPPLEMENTARY INFORMATION: Barbara
Holder, Forest Supervisor, Klamath
National Forest is the responsible
official.

The proposed action is to help
develop different management
alternatives within the current direction
of the Salmon River Multiple Use Plan.
The following resource values will be
considered for protection or
imporvement:

{1) Water quality (cumulative watershed
effects)

(2) Fisheries and wildlife

(3) Archeology

(4) Visual quality objectives

(5) Soils and geologically sensitive areas

(6) Threatened, sensitive and
endangered species

(7) Timber

(8) Economics

(9) Fuels management

(10) Recreation

(11) Cultural resources

Public participation will be especially
important at several points during the
analysis. The first point is during the
scoping process {40 CFR 1501.7). The
Forest Service will be seeking
information, comments, and assistance
from Federal, State, and local agencies,
and other individuals or organizations
who may be interested in or affected by
the proposed action. This input will be
used in preparation of the draft
environmental impact statement (DEIS).
The scoping process includes:

1. Identifying potential issues.

2. Identifyig issues to be analyzed in
depth.

3. Eliminating insignificant issues or
those which have been covered by a
relevant previous environmental
analysis.

4. Exploring additional alternatives.

5. Identifying potential environmental
effects of the proposed action and
alternatives (i.e., direct, indirect, and
cumulative effects and connected
actions).

6. Determination of potential
cooperating agencies and task
assignments.

The Forest Supervisor will hold a
public scoping meeting in Etna,
California, at the headquarters of the
Salmon River Ranger District, Klamath
National Forest, at 7 p.m., March 11,
1991.

The draft environmental impact
statement (DEIS) is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by November 12, 1992. At
that time EPA will publish a notice of
availability of the DEIS in the Federal
Register.

The comment period on the draft
environmental impact statement (DEIS)
will be 45 days from the date the
Environmental Protection Agency's
notice of availability appears in the
Federal Register. It is very important
that those interested in the management
of the area encompassed by the
proposed I-Am-Up Multiple Resource
planning project participate at that time.
To be most helpful, comments on the
DEIS should be as specific as possible
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and may address the adequacy of the
statement or the merits of the
alternatives discussed (see The Council
on Environmental Quality regulations
for implementing the procedural
provisions of the National
Environmental Polcy Act at 40 CFR
1503.3). In addition, Federal court
decisions have established that
reviewers of DEISs must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviwers’ position and contentions,
Vermont Yankee Nuclear Power Corp.

v. NRDC, 435 U.S. 519, 553 (1978), and
that environmental objections that could
have been raised at the draft stage may
be waived if not raised until after
completion of the final environmental
impact statement (FEIS). City of Angoon
v. Hodel, 803 F 2d 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D. Wis.
1980). The reason for this is to ensure
that substantive comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them and respond
to them in the FEIS.

After the comment period ends on the
draft EIS, the comments will be
analyzed and considered by the Forest
Service in preparing the final
environmental impact statement (FEIS).
The FEIS is scheduled to be completed
by January 9, 1993. The Forest Service is
required to respond in the FEIS to the
comments received (40 CFR 1503.4). The
responsible official will consider the
comments, responses, disclosures of
environmental consequences, and
applicable laws, regulations, and
policies in making a decision regarding
this proposal. The responsible official
will document the decision and
rationale in the Record of Decision. That
decision will be subject to appeal under
36 CFR part 217.

Ken Slater,

Timber Management Officer.

[FR Doc. 91-4997 Filed 3-1-81; 8:45 am]
BILLING CODE 3410-11-M

Rural Electrical Administration

Co-Mo Electric Cooperative; Finding of
No Significant Impact

AGENCY: Rural Electrification
Administration, USDA.

AcTION: Finding of no significant impact
related to the construction of the
proposed Lake Branch Facility to be
located south of Laurie in Camden
County, Missouri.

SUMMARY: Notice is hereby given that

the Rural Electrification Administration,
pursuant to the National Envircnmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.), the Council on
Environmental Quality regulations (40
CEFR parts 1500-1508) and the Rural
Electrification Administration
Environmental Policies and Procedures
(7 CFR part 1794), has prepared an
environmental agsessment and made a
finding of no significant impact with
respect to the construction of the Lake
Branch Facility in Camden County,
Misseuri. Co-Mo Electric Cooperative
(P.O. Box 220, Tipton, Missouri 65801)
has requested the Rural Electrification
Administration's approval to construct
the project in order for it to continue to
adequately serve the needs of its
consumer/members. The proposed Lake
Branch Facility is planned as an office,
warehouse and materials storage
complex.

FOR INFORMATION CONTACT: Alex M.
Cockey, Jr., Director, Southeast Area—
Electric, room 0270, South Agriculture
Building, Rural Electrification
Administration, Washington, DC 20250,
telephone (202) 382-8436.

SUPPLEMENTARY INFORMATION: The
proposed project consists of a 4,600
square foot office building, a 13,061
square foot warehouse, a 1,400 square
foot equipment building, a 3 acre fenced
material yard, a transformer dock, pole
racks, a fuel service island, a drive-in
window, 10 office employee parking
spaces and 15 customer parking spaces.

Alternatives considered were
constructing the facility as proposed and
no action. The Rural Electrification
Administration has concluded that there
is a demonstrated need for the project.
Therefore its preferred alternative is
approval of construction of the Lake
Branch Facility as proposed.

Copies of the environmental
assessment and finding of no significant
impact are available for review at, or
can be obtained from, the Rural
Electrification Administration at the
address provided herein or at the office
of Co-Mo Electric Cooperative, Highway
5, South, Tipton, Missouri 65081.

Dated: February 22, 1991,
Approved:

John H. Arnesen,

Assistant Administrator—Electric Rural
Electrification Administration, United States
of America.

[FR Doc. 81-5007 Filed 3-1-91; 8:45 am]
BILLING CODE 3410-16-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-602-039]

Canned Bartlett Pears From Australia;
Intent To Revoke Antidumping Finding

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice of intent to revoke
antidumping finding.

suMMARY: The Department of
Commerce is notifying the public of its
intent to revoke the antidumping finding
on canned bartlett pears from Australia.
Interested parties who object to this
revocation must submit their comments
in writing not later than March 31, 1991.

EFFECTIVE DATE: March 4, 1991.

FOR FURTHER INFORMATION CONTACT:
David Levy or John Kugelman, Office of
Antidumping Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, DC 20230,
telephone: (202) 377-3601.

SUPPLEMENTARY INFORMATION:

Background

On March 23, 1973, the Department of
Treasury published an antidumping
finding on canned bartlett pears from
Australia (38 FR 7566). The Department
of Commerce (“the Department”) has
not received a request to conduct an
administrative review of this finding for
the most recent four consecutive annual
anniversary months.

The Department may revoke an order
or finding if the Secretary of Commerce
concludes that it is no longer of interest
to interested parties. Accordingly, as
required by § 353.25(d)(4) of the
Department’s regulations, we are
notifying the public of our intent to
revoke this finding.

Opportunity to Object

Not later than March 31, 1991,
interested parties, as defined in
§ 353.2(k) of the Department’s
regulations, may object to the
Department's intent to revoke this
antidumping finding.

Seven copies of any such objection
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,
room B-099, U.S. Department of
Commerce, Washington, DC 20230.

If interested parties do not request an
administrative review by March 31,
1991, in accordance with the
Department’s notice of opportunity to
request administrative review, or object
to the Department’s intent to revoke by
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March 31, 1991, we shall conclude that
the finding is no longer of interest to
interested parties and shall proceed
with the revocation.

This notice is in accordance with 19 CFR
353.25(d).

Dated: February 26, 1991.
Joseph A. Spetrini,
Deputy Assistant Secretary for Compliance.
[FR Doc. 81-4992 Filed 3-1-91; 8:45 am]
BILLING CODE 3510-DS-M

[A-570-002]

Chloropicrin From the People’s
Repubiic of China, Intent to Revoke
Antidumping Duty Order

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice of intent to revoke
antidumping duty order.

SUMMARY: The Department of
Commerce is notifying the public of its
intent to revoke the antidumping duty
order on chloropicrin from the People's
Republic of China. Interested parties
who object to this revocation must
submit their comments in writing not
later than March 31, 1991.

EFFECTIVE DATE: March 4, 1991,

FOR FURTHER INFORMATION CONTACT:
Michael Rill or Richard Rimlinger, Office
of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230, telephone: (202) 877-1131.

SUPPLEMENTARY INFORMATION:
Background

On March 22, 1984, the Department of
Commerce (*'the Department")
published an antidumping duty order on
chloropicrin from the People’s Republic
of China (49 FR 10691). The Department
has not received a request to conduct an
administrative review of this order for
the most recent four consecutive annual
anniversary months.

The Department may revoke an order
or finding if the Secretary of Commerce
concludes that it is no longer of interest
to interested parties. Accordingly, as
required by § 353.25(d)(4) of the
Department's regulations, we are
notifying the public of our intent to
revoke this order.

Opportunity to Object

Not later than March 31, 1991,
interested parties, as defined in
§ 353.2(k) of the Department's
regulations, may object to the
Department's intent to revoke this
antidumping order.

Seven copies of any such objections
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,
room B-099, U.S. Department of
Commerce, Washington, DC 20230,

If interested parties do not request an
administrative review by March 31,
1991, in accordance with the
Department's notice of opportunity to
request administrative review, or object
to the Department's intent to revoke by
March 31, 1991, we shall conclude that
the order is no longer of interest to
interested parties and shall proceed
with the revocation.

This notice is in accordance with 19 CFR
353.25(d).

Dated: February 28, 1991.

Joseph A. Spetrini,

Deputy Assistant Secretary for Compliance.
[FR Doc. 814993 Filed 3-1-91; 8:45 am]
BILLING CODE 3510-DS-#4

[A-588-015]

Televislon Receivers, Monochrome
and Color, from Japan; Preliminary
Results of Antidumping Duty
Administrative Reviews

AGENCY: International Trade
Administration/Import Administration,
Commerce.

AcTion: Notice of preliminary results of
antidumping duty administrative
reviews,

SUMMARY: In response to requests by
various parties to the proceeding, the
Department of Commerce has conducted
administrative reviews of the
antidumping finding on television
receivers, monochrome and color, from
Japan. The reviews cover one
manufacturer/exporter of this
merchandise to the United States, Victor
Company of Japan (Victor), and the
periods August 19, 1983 through
February 28, 1986. The reviews indicate
zero dumping margins for Victor during
these periods.

Interested parties are invited to
comment on these preliminary results,
EFFECTIVE DATE: March 4, 1991.

FOR FURTHER INFORMATION CONTACT:
Maura Kim or John R, Kugelman, Office
of Antidumping Compliance,
International Trade Administration,
U.S. Department of Commerce,
Washington, DC 20230; telephone: (202)
377-3601.

SUPPLEMENTARY INFORMATION:
Background

In response to the Department of
Commerce's (“the Department') notices
of opportunity to request administrative

reviews of the antidumping finding on
Japanese televisions, various parties to
the proceeding requested these
administrative reviews. We published
notices of initiation of the antidumping
duty administrative reviews on July 9,
1986 (51 FR 24883) for the fifth and sixth
reviews and on April 18, 1986 (51 FR
13273) for the seventh review. As
required by section 751 of the Tariff Act
of 1930 (the Tariff Act), the Department
has now conducted these administrative
reviews. On February 11, 1991, the
Department of Commerce published in
the Federal Register (54 FR 5392) the
final results of our last administrative
review, covering Victor and the periods
March 1, 1987 through February 28, 1980,
(36 FR 4597, March 10, 1971).

Scope of the Review

Imports covered by the reviews are
shipments of television receiving sets,
monochrome and color, from Japan.
Television receivers include, but are not
limited to, units known as projection
televisions, receiver monitors, and kits
(containing all parts necessary to
receive a broadcast television signal
and produce a video image). Not
included are certain monitors not
capable of receiving a broadcast signal,
certain combination units, and certain
subassemblies not containing the
components essential for receiving a
broadcast television signal and
producing a video image. During the
review periods, television receivers
monochrome and color, were
classifiable under item numbers
684.9230, 684.9232, 684.9234, 684.9236,
684.9238, 684.9240, 684.9245, 684,9246,
684.9248, 684.9250, 684.9252, 684.9253,
684.9255, 684.9256, 684.9258, 684.9262,
684.9263, and 684.9655 of the Tariff
Schedules of the United States
Annotated (TSUSA). The merchandise
is currently classifiable under item
numbers 8528.10.80 and 8528.20.00 of the
Harmonzied Tariff Schedule (HTS). The
TSUSA and HTS item numbers are
provided for convenience and Customs
purposes only. The written description
remains dispositive.

These reviews cover one
manufacturer/exporter of Japanese
television receivers, monochrome and
color, Victor, and the periods August 19,
1983 through February 28, 1986.

United States Price

In calculating United States price
(USP) the Department used exporter's
sales price (ESP) as defined in section
772 of the Tariff Act. USP was based on
the packed f.0.b., c.i.f, or delivered price
to unrelated purchasers in the United
States. We made adjustments, as
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applicable, for ocean freight, marine
insurance, U.S. duties, U.S. and
Japanese inland freight, inland freight
insurance, U.S. and Japanese brokerage
fees, Japanese customs clearance fees,
wharfage, export license fees,
forwarding and handling charges, export
selling expenses incurred in Japan,
discounts, royalties, rebates, and the
U.S. subsidiary's selling expenses. We
accounted for taxes imposed in Japan,
that were rebated or not collected by
reason of the exportation of the
merchandise to the United States, by
multiplying the ex-factory price of the
televisions sold in the United States by
the tax rate and adding the result to the
USP.

Foreign Market Value

In calculating foreign market value
(FMV) the Department used home
market prices to unrelated purchasers,
as defined in section 773 of the Tariff
Act, when sufficient quantities of such
or similar merchandise were sold to
provide a basis for comparison. We
made adjustments to the ex-factory or
delivered prices for inland freight,
brokerage and handling, insurance,
rebates, discounts, credit, warranties,
advertising, sales promotion, royalties,
and differences in physical
characteristics of the merchandise and
packing. We deducted indirect selling
expenses up to the amount of U.S.
commissions to unrelated parties and
U.S. indirect selling expenses. Finally,
we made circumstance-of-sale
adjustments for commodity tax
differences, where appropriate. No other
adjustments were claimed or allowed.

We used constructed value when
there were no contemporaneous sales of
such or similar home market models.
We calculated constructed value as the
sum of material and fabrication costs,
general expenses, profit, and the cost of
U.S. packing. Since Victor's general
expenses were greater than the
statutory minimum of ten percent of the
sum of materials and fabrication costs,
we used actual general expenses. Since
actual profit was less than eight percent
of the sum of the material costs,
fabrication costs, and general expenses,
we used the eight percent statutory
minimum, as provided by section 773 of
the Tariff Act.

Preliminary Results of the Reviews

As a result of our reviews, we
preliminarily determine that the
following margins exist:

Review | - period of review

"

Manufactur-
er/exporter

5 | 8/19/83-3/31/84
6 | 4/01/84-2/28/85
7 | 3/01/85-2/28/66

Parties to the proceeding may request
disclosure within 5 days of the date of
publication of this notice and may
request a hearing within 10 days of
publication. Any hearing, if requested,
will be held as early as convenient for
the parties but not later than 44 days
after the date of publication of this
notice, or the first workday thereafter.
Case briefs/written comments from
parties to the proceeding may be
submitted not later than 30 days after
the date of publication. Rebuttal briefs,
limited to issues raised in the case
briefs, may be filed not later than 7 days
after submission of the case briefs. The
Department will publish the final results
of these administrative reviews
including the results of its analysis of
issues raised in any such written
comments or at a hearing,

Further, as provided for by section
751(a)(1) of the Tariff Act, a cash depaesit
of estimated antidumping duties of 35.40
percent, based on the margin for Victor
in the eleventh review, will be required
for Victor. For any shipments of this
merchandise manufactured by Funai,
Fujitsu General, Hitachi, Matsushita,
Mitsubishi, NEC, Sanyo, Seiko Epson,
Sharp, or Toshiba, the cash deposit will
continue to be the same as the rates
published in the final results of the last
administrative reviews for these firms
(56 FR 5392, February 11, 1991). For any
future entries of this merchandise from a
new exporter not covered in this or in
prior reviews, whose first shipments of
covered merchandise occurred after
February 28, 1990, and who is unrelated
to Victor or any previously reviewed
firm, a cash deposit of 35.40 percent
shall be required. These deposit
requirements are effective for all
shipments of Japanese television
receivers, monochrome or color, entered,
or withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of these
administrative reviews.

These administrative reviews and
notice are in accordance with section
751(a)(1) of the Tariff Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22.

Dated: February 22, 1991.

Eric I Garfinkel,

Assistant Secretary for Import
Administration.

[FR Doc. 814994 Filed 3-1-91; 8:45 am]
BILLING CODE 3510-DS-M

European Community Common
Appreach to Standards, Testing and
Certification in 1992

AGENCY: International Trade
Administration, Commerce.

AcTION: Notice of request for public
comment.

SUMMARY: The Federal Advisory
Committee on the European Community
Common Approach to Standards,
Testing and Certification in 1992 (the
“Committee”) was established on
February 23, 1990 to advise the
Secretary of Commerce for the purpose
of keeping him adequately informed
regarding EC'92 standards-related
activities in order for him to: (a) Identify
those standards, testing procedures, and
certification processes which may
substantially affect the commerce of the
United States; (b} represent U.S.
interests to EC organizations; and (c)
develop strategies for improving the
coordination and cooperation of U.S.
Federal, State, local and private sector
standards activities.

The Committee has held two meetings
on October 10, 1990 and January 8, 1991.
As part of the Commitiee’s mandate to
advise the Secretary of Commerce on
EC standards-related activities, the
Committee identified several key issues
in the area of standards, testing and
certification which formed the basis of
draft issue papers developed by
Committee working groups. The issue
papers will provide the basis for a final
report to the Secretary later in the
spring. Copies of the final two draft
issue papers are now available for
public review and comments will be
accepted until March 22, 1991. The two
issue papers discuss the appropriate role
of the federal government in
international standards activities and
possible adjustments to be made in U.S.
testing and certification practices.
Copies of the papers will be available
from Charles M. Ludolph, Director,
Office of European Community Affairs,
room H3038, U.S. Department of
Commerce, Washington, DC 20230,
phone (202) 377-5276.

DEADLINE FOR COMMENTS: Interestea
members of the public are invited to
submit their comments to Charles
Ludolph in the Office of European
Community Affairs, Telephone (202}
377-5278; Fax (202) 377-2155. The
deadline for submission of comments 13
March 22, 1991.
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Dated: February 20, 1991.
Charles M. Ludolph,
Director, Office of European Community
Affairs.
[FR Doc. 814991 Filed 3-1-91; 8:45 am]
BILLING CODE 3510-DA-M

National Oceanic and Atmospheric
Administration

King and Tanner Crab Fisheries In the
Bering Sea/Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of approval of an
amendment to a fishery management
plan.

S8UMMARY: NOAA announces the
approval of Amendment 1 to the Fishery
Management Plan for the Commercial
King and Tanner Crab Fisheries in the
Bering Sea/Aleutian Islands (FMP). This
amendment defines overfishing for 17
crab stocks in the Bering Sea/Aleutian
Islands area using a constant fishing
mortality rate. Overfishing is defined as
any rate of fishing mortality in excess of
Foney for king and Tanner crab stocks in
the Bering Sea/Aleutian Islands
management area.

EFFECTIVE DATE: February 26, 1991,
ADDRESSES: Copies of the amendment
and the environmental assessment may
be obtained from the North Pacific
Fishery Management Council, P.O. Box
103136, Anchorage, Alaska 99510.

FOR FURTHER INFORMATION CONTACT:
Raymond E. Baglin, 907-586-7228.
SUPPLEMENTARY INFORMATION:

Background

The FMP was adopted by the North
Pacific Fishery Management Council
(Council) on January 17, 1989. The
Secretary of Commerce (Secretary)
approved the FMP on June 2, 1989 (54 FR
29080; July 11, 1989), The FMP
culminated 10 years of effort by the
Council to address the concerns of
various user groups while at the same
time acknowledging more than 20 years
of management of crab by the State of
Alaska (State). The FMP was written as
a cooperative State-Federal FMP to
avoid State-Federal coordination
problems. The FMP contains a general
management goal and identifies seven
management objectives and relevant
management measures required to meet
the objectives. The FMP established

e categories of management
measures (1) Fixed measures
implemented by the State that requires
an FMP amendment to be changed; (2)
measures that the State may implement
and amend, subject to Federal criteria

specified in the FMP, and enforce
against State-registered vessels in the
exclusive economic zone (EEZ); and (3)
measures that the State may implement
and amend, without specific Federal
criteria specified in the FMP, and
enforce against State-registered vessels
in the EEZ, Federal oversight of State
management of the king and Tanner
crab fisheries is provided through
Secretarial review to determine if an
action is consistent with the FMP, the
Magnuson Fishery Conservation and
Management Act (Magnuson Act), and
other applicable Federal law. Federal
oversight also is provided through a
review and appeals procedure for both
State preseason and in-season actions
and formation of a Council Crab Interim
Action Committee.

A notice of availability for
Amendment 1 was published in the
Federal Register on November 30, 1990
(55 FR 49673), and the public was invited
to comment on the amendment.
Amendment 1 to the FMP establishes an
overfishing definition for king and
Tanner crab in the Bering Sea/Aleutian
Islands area to meet the requirements of
50 CFR part 602, Overfishing is defined
for each king and Tanner crab stock in
the Bering Sea/Aleutian Islands area,
for which sufficient data exist, as the
level of commercial harvest from
directed (pot) and non-directed (trawl
and pot) fisheries resulting in a fishing
mortality (F) value that exceeds the
fishing mortality rate that would yield
the maximum sustainable yield (MSY)
known as Fpq.

The amount of scientific information
available for defining overfishing for the
king and Tanner crab stocks in the
Bering Sea/Aleutian Islands area is
variable. Three different approaches
were used to establish the above
overfishing definition for the crab stocks
based on the type of data available. The
Council crab FMP team will monitor and
reassess the data available for
determining overfishing for the crab
stocks through preparation of the Stock
Assessment and Fishery Evaluation
(SAFE) report or annual report as
required by the FMP.

Some stocks only have available
historical catch, sporadic inseason catch
and effort, as well as mortality data. No
population estimates are made for these
stocks, 8o estimates for F,,,, are
unavailable. Overfishing for these
stocks is defined as a fishing mortality
rate in excess of F,,,, where the
maximum allowable fishing mortality
rate is estimated to equal the natural
mortality rate (M) of mature male crab.
Based on the best estimates of natural
mortality rate, the maximum allowable

fishing mortality rate for these stocks is
0.3.

Estimates of inseason fishing
mortality are difficult to calculate for
stocks with limited data on sporadic
catch and effort. Various methods may
be used to determine fishing mortality
rates on these stocks that do not have
population estimates. First, the Leslie
method (Leslie and Davis, 1939, Journal
of Animal Ecology 8:94-113) may be
used if sufficient inseason fishery
performance data of catch per unit effort
(CPUE) and cumulative catgch are
available to estimate population
abundance of legal male crab. The ratio
of catch of legal male crab to the
population abundance estimate of the
legal male crab may be used to estimate
the fishing mortality rate of legal male
crab. This calculated rate then may be
compared with the maximum allowable
fishing mortality rate to evaluate
overfishing, Second, an estimate of
fishing mortality rate based on the ratio
of CPUE of legal crab to CPUE of mature
crab may be calculated. Data on CPUE
of both legal and mature crab are
available only from fisheries with
onboard observers. During a short
fishery, abundance of sublegal mature
crab should not change and the
reduction in the legal/mature ratio could
be used to estimate the fishing mortality
rate. A correction for natural mortality
of sublegal mature crab would be
necessary for long fisheries. Third, an
estimate of fishing mortality rate based
on proportionate change in average
weekly CPUE may be calculated.
Weekly average CPUE may be
compared to determine if a
proportionate reduction in CPUE equal
to the maximum allowable fishing
mortality rate (F=M) has occurred. Data
on CPUE would be available only in
those fisheries with onboard observers
or detailed fish ticket information. For
unobserved fisheries with fish ticket
data, only fishing mortality on legal
male crabs can be estimated. Other
methods may be employed that provide
increased precision and accuracy in
estimating fishing mortality.

Some stocks have available historical
catch, continuous inseason catch and
effort, as well as mortality data. While
these stocks have directed fisheries, no
population estimates are made for these
stock; therefore, estimates of Fy,, are
unavailable. Overfishing for these
stocks is defined as a fishing morality
rate in excess of Fy,, where the
maximum allowable fishing mortality
rate for these stocks is estimated to
equal the natural mortality rate of
mature male crab. Based on the best
estimates of natural mortality rate, the
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maximum allowable fishing rate for
these stocks is 0.3.

For stock with directed fisheries, the
Leslie method may be used with
inseasen fishery performance data
(CPUE and cumulative catch) to
estimate population abundance of legal
male crab. The ratio of catch of legal
make crab to the population abundance
estimate of legal male crab may be used
to estimate the fishing mortality rate of
legal male crab. This calculated rate
may then be compared with the
maximum allowable fishing mortality
rate to evaluate overfishing. Other
methods may be employed that provide
increased precision and accuracy in
estimating actual fishing mortality.

Some stocks have available historical
catch, continuous inseason catch and
effort, as well as stock assessment,
stock-recruitment, growth, maturity, and
mortality data. Overfishing for these
stocks is defined as a fishing mortality
rate in excess of Fy,, where the maxium
allowable fishing mortality rate for these
stocks cannot exceed F,,, estimated as
Fo.1, based on the size of first maturity
for male crabs. Based en the work of
Clark (Unpublished manuscript,
International Pacific Halibut
Commission, Seattle, Washington, 1990),
it is assumed that Fo; is equal to or less
than Fp... The exploitation rates
associated wilh Fo.r for these stocks
were estimated by standard yield-per-
recruit methods to be 0.4 for king crab
stocks and 0.3 for each species of
Tanner crab. Guideline harvest levels
are estimated annually for these stocks;
therefore, the fishing mortality rate is
established prior to a fishery. Current
levels of exploitation were compared to
fishing mortality rates that would yield
MSY. Based on the analysis, NMFS does
not expect that fishing mortality on
these crab stocks will exceed Fp,.

The overfishing definition presented
in Amendment 1 for the crab stocks in
the Bering Sea/Aleutian Islands
management area provides a set of
constraints that keeps the stock
population levels from falling below a
point of no return and ensures the
preservation of a stock’s long-term
reproductive capacity. Commercial
fishing mortality on the crab stocks
managed under the FMP should remain
sufficiently low in the future so that
overfishing should not occur under the
current management program.
Protection is achieved by preventing
fishing mortality rates in excess of Fp,.

Public Comments

No comments were received during
the comment period which ended on
January 28, 1991.

Classification

The Regional Director has determined
that Amendment 1 to the FMP is
necessary for the conservation and
management of the Bering Sea and
Aleutian Islands crab fisheries, and that
this amendment is consistent with the
Magnuson Act and other applicable law.
A copy of Amendment 1 may be
obtained from the Council at the above
address.

The Council prepared an
environmental assessment (EA] for this
amendment. The Assistant
Administrator for Fisheries concluded
that there will be no significant impact
on the environment as a result of
Amendment 1 approval. A copy of the
EA may be obtained from the Council at
the ebove address.

Because this amendment requires no
implementing regulations, 5 U.S.C. 553 of
the Administrative Procedure Act,
Executive Order 12291, and the
Regulatory Flexibility Act do not apply
to this notice of amendment approval.

This amendment does not contain
collection of information requirements
subject to the Paperwork Reduction Act.

The Council determined that this
amendment is consistent to the
maximum extent practicable with the
approved coastal management program
of Alaska. This determination was
submitted for review by the responsible
State agencies under section 307 of the
Coastal Zone Management Act. The
State agencies failed to comment within
the statutory time period; therefore,
consistency is automatically inferred.

This amendment does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 12612,

Authority: 16 U.S.C. 1801 &t seq.
Dated: February 286, 1991.
Samuel W. McKeen,

Acting Assistant Administrator for Fisheries,
Nationai Marine Fisheries Service.

[FR Doc. 81-5028 Filed 3-1-91; 8:45 am]
BILLING CODE 3510-22-

National Technical Information
Service

Government-Owned Inventions;
Availability of Licensing

The inventions listed below are
owned by agencies of the U.S.
Government and are available for
licensing in the U.S. in accordance with
35 U.S.C. 207 to achieve expeditious
commercialization of results of federally
funded research and development.
Foreign patents are filed on selected

inventions to extend market coverage
for U.S. companies and may also be
available for licensing.

Licensing information may be
obtained by writing to: National
Technical Information Service, Center
for Utilization of Federal Technelogy—
Patent Licensing, U.S. Department of
Commerce, P.O. Box 1423, Springfield,
Virginia 22151, All patent applications
may be purchased, specifying the serial
number listed below, by writing NTIS,
5285 Port Royal Road, Springfield,
Virginia 22161 or by telphoning the NTIS
Sales Desk at (703) 487-4850. Issued
patents may be obtained from the
Commissioner of Patents, U.S. Patent
and Trademark Office, Washington, DC
20231.

Please cite the number and title of
inventions of interest.

Douglas j. Campion,
Patent Licensing Specialist Center for the
Utilization of Federal Technology.

Department of Agriculture
SN 7-603,505
Soil Moisture Tube extraction Device
SN 7-608,919
Process for Manufacture of Non-
Bleeding Maraschino Cherries
SN 7-627,470
Anionically Dyeable Smocth-Dry
Crosslinked Cellulosic Material
Created by Treatment of Cellulose
with Reactive Swelling Agents and
Nitrogen Based Compounds

Department of Health and Human
Services
SN 7-264,976
Screening for Tay-Sachs Disease with
Cloned DNA for Beta-
hexosaminidase
SN 7-362,357
Microwave Induced Plasma Torch
with Tantalum Injector Probe (As
An Ion Seurce for Mas
Spectrometry)
SN 7-502,035
A Rapid, Sensitive and Specific Test
for Detecting Pathogenic Bacterium,
Vibrie Vulnificus
SN 7-530,165
Cloned Human Cripto Gene and
Applications Thereof (New Tumor
Specific Marker for Human Colon
Cancer)
SN 7-531,317
Nucleotide, Deduced Amino Acid
Sequence, Isolation and Purification
of Heat-Shock Chylamdial Proteins
SN 7-531,950
Monoclonal Antibodies for
Identification and Preparation of
raf-1 Oncoprotein
SN 7-532,327
A Protective Vaccine (For Bordetella
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pertussis or Bordetalla
Bronchiseptica)
SN 7-535,208
DNA Segment Encoding a Natural
Killer Cell Receptor
SN 7-541,032
Treatment of Mood Disorders with
Functional Antagonists of the
Glycine/NMDA Receptor Complex
SN 7-548,141
Labeled Resiniferatoxin,
Compositions Thereof, And
Methods For Using The Same
SN 7-548,714
A cDNA encoding the Rat D,
Dopamine Receptor Linked to
Adenylyl Cyclase Actiovation and
Expression of the Receptor Protein
in Plasmid-Transfected Cell Lines
SN 7-551,353
Gossypol for the Treatment of Cancer
(Particularly Adrenal Cancer)
SN 7-551,521
Treatment of a Microbial Infection
with Drugs Containing Para-
Acetamidobenzoic Acid (Treatment
of Pneumocystis Carinii in AIDS
and Other Immunosuppressed
Patients)
SN 7-551,522
The Novel Use of Intravenous
Immunoglubulin in the Treatment of
Complement-Mediated Diseases
SN 7-554,837
Plasmodium Vivax and Plasmodium
Knowlesi Duffy Receptor (Malaria
Vaccine Candidate Based on the
Duffy Binding Receptor)
SN 7-556,503
Shipping Oasis (A Spill-Proof Water
Reservoir for Animals)
SN 7-571,910
Antimicdrobial and Antiviral Bis-
Adamantanamine Compounds
SN 7-592,489
Low-Cost Ultrasonic Nebulizer for
Atomic-Spectrometry
SN 7-807,742
Test for Virulent Revertants in
Attenuated Live Vaccines

[FR Doc. 91-5000 Filed 3-1-91; 8:45 am]
BILLING CODE 3510-04-M

- —

COMMISSION OF FINE ARTS
Meeting

The Commission or Fine Arts' next
meeting is scheduled for Thursday, 18
April 1991 at 10 a.m. in the
Commission's offices in the Pension
Building, Suite 312, Judiciary Square, 441
F.Street NW., Washington, DC 20001 to
discuss various projects affecting the
appearance of Washington, DC,
including buildings, memorials, parks,
etc.; also matters of design referred by
other agencies of the government.

Handicapped persons should call the
Commission offices (202-504-2200) for
details concerning access to meetings.
Inquiries regarding the agenda and
requests to submit written or oral
statements should be addressed to
Charles H. Atherton, Secretary,
Commission of Fine Arts, at the above
address or call the above number.

Dated in Washington, DC 22 February 1891.
Charles H. Atherton,
Secretary.
[FR Doc. 21-4999 Filed 3-1-91; 8:45 am]
BILLING CODE 6330-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
April 2, 1881; Tuesday, April 9, 1991;
Tuesday, April 16, 1991; Tuesday, April
23, 1991; and Tuesday, April 30, 1991 at
10 a.m. in room 1E801, The Pentagon,
Washington, DC.

The Committee's primary
responsibility is to consider and submit
recommendations to the Assistant
Secretary of Defense (Force
Management and Personnel) concerning
all matters involved in the development
and authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 92-392, At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Public Law 92-463, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b." Two of the matters so
listed are those “related solely to the
internal personnel rules and practices of
an agency” (5 U.S.C. 552b.(c)(2)), and
those involving “trade secrets and
vommercial or financial information
obtained from a person and privileged
or confidential™ (5 U.S.C. 552b.(c)(4)).

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy) hereby determines that all
portions of the meeting will be closed to
the public because the matters
considered are related to the internal
rules and practices of the Department of
Defense (5 U.8.C. 552b.[c)(2)), and the
detailed wage data considered from

officials of private establishments with a
guarantee that the data will be held in
confidence (5 U.S.C. 552b.(c)(4)).
However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee's attention,
Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, Room 3D264, The
Pentagon, Washington, DC 20301.
Dated: February 26, 1991.
LM. Bynum,
Alternate OSD Federal Register Liaison
Officer, Departmment of Defense.
[FR Doc. 91-4885 Filed 3-1-81; 8:45 am)
BILLING CODE 3810-01-M

Defense Logistics Agency

Privacy Act of 1974; Amendment of a
Record System

AGeNCY: Defense Logistics Agency
(DLA), DOD.

ACTION: Amendment of a System of
Records.

SUMMARY: The Defense Logistics
Agency proposes ta amend a record
system in its inventory of record system
notices subject to the Privacy Act of
1974, as amended, (5 U.S.C. 552a),

DATES: The proposed action will be
effective without further notice on April
3, 1991, unless comments are received
which would result in a contrary
determination.

ADDRESSES: Ms. Susan Salus, DLA~
XAM, Defense Logistics Agency,
Cameron Station, Alexandria, VA
22304-6100. Telephone (703) 274-6234 or
Autovon 284-6234.

SUPPLEMENTARY INFORMATION: The
complete inventory of Defense Logistics
Agency record system notices subject to
the Privacy Act of 1974, as amended,
have been published in the Federal
Register as follows:

50 FR 22897, May 29, 1985 (DoD Compilation,
changes follow)
50 FR 51898, Dec. 20, 1985
51 FR 27443, Jul. 31, 1988
51 FR 30104, Aug. 22, 1986
52 FR 35304, Sep. 18, 1987
52 FR 37495, Oct. 7, 1987
53 FR 04442, Feb. 18, 1988
53 FR 09965, Mar. 28, 1983
53 FR 21511, Jun. 8, 1988
53 FR 26105, Jul. 11, 1988
53 FR 32091, Aug. 23, 1983
53 FR 39129, Oct. 5, 1988
53 FR 44937, Nov. 7, 1988
53 FR 48708, Dec. 2, 1588
54 FR 11997, Mar. 23, 1969
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55 FR 21918, May 30, 1990 (DLA Address
Directory)

55 FR 32284, Aug. 8, 1990

55 FR 32947, Aug. 13, 1990

55 FR 42755, Oct. 23, 1990

55 FR 53178, Dec. 27, 1991

The amended system is not within the
purview of subsection (r) of the Privacy
Act of 1974, as amended, (5 U.S.C. 552a)
which requires the submission of an
altered system report. The specific
changes to the record system being
amended is set forth below, followed by-
the system notice, as amended,
published in its entirety.

Dated: February 26, 1991.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

$322.01 DMDC
System name:

DoD Job Opportunity Bank Service.
Changes:

- L]

Purposes:

Add a second paragraph "To private
and public employers (including local
and state employment agencies and
outplacement agencies) in the
employment process to use as notice of
available individuals with interest in
potential employment."

ROUTINE USES OF RECORDS MAINTAINED IN

THE SYSTEM, INCLUDING CATEGORIES OF

USERS AND THE PURPOSES OF SUCH USES:
Delete entry and replace with *None."

* - L * -

§322.01 DMDC

SYSTEM NAME:
DoD Job Opportunity Bank Service.

SYSTEM LOCATION:

W.R. Church Computer Center, Navy
Postgraduate School, Monterey, CA
93840-5000.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SVSTEM:

Current and former Defense military
and civilian personnel and their
spouses, who have applied for
participation in the job placement
program.

CATEGORIES OF RECORDS IN THE SYSTEM:
Computerized records consisting of
name, SSN, correspondence address,
branch of service, date of birth,
separation status, travel availability,
U.S. citizenship, occupational interests,
geographic location work preferences,
pay grade, rank, last unit of assignment,
educational levels, dates of military or
civilian service, language skills, flying

status, security clearances, civilian and
military occupation codes, and self
reported personal comments for the
purpose of providing prospective
employers with a centralized system for
locating potential employees.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

10 U.S.C. 136, 1143, 1144, 2358 and
Executive Order 9397.

PURPOSE(S):

The purpose of this system is to
facilitate the transition of military and
civilian Defense personnel, and their
spouses, to private industry and Federal
employment in the event of a
downsizing of the Department of
Defense.

To private and public employers
(including local and state employment
agencies and outplacement agencies) in
the employment process to use as notice
of available individuals with interest in
potential employment.

ROUTINE USES OF RECORDS MAINTAINED iN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

None.

POLICIES AMD PRACTICES CF STORING,
RETRIEVING, ACCESSING, RETAINING AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Electronic storage.

RETRIEVABILITY:

Retrieved by Social Security Number
of occupational or geographic
preference.

SAFEGUARDS:

Computerized records are maintained
in a controlled area accessible only to
authorized personnel. Entry to these
areas is restricted to those personnel
with a valid requirement and
authorization to enter. Physical entry is
restricted by the use of locks, guards,
administrative procedures (e.g., fire
protection regulations).

Access to personal information is
restricted to those who require the
records in the performance of their
official duties, and to the individuals
who are the subject of the record or
their authorized representative, Access
to personal information is further
restricted by the use of passwords
which are changed periodically.

RETENTION AND DISPOSAL:

Records are maintained on-line for
one year and then are archived as an
historical data base.

SYSTEM MANAGER(S) AND ADDRESS{ES):

Director, Defense Manpower Data
Center, 1600 N. Wilson Boulevard, Suite
400, Arlington, VA 22209-2593.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the Director,
Defense Manpower Data Center, 1600 N.
Wilson Boulevard, Suite 400, Arlington,
VA 22209-2593.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this record system should address
written inquiries to the Director,
Defense Manpower Data Center, 1600 N.
Wilson Boulevard, Suite 400, Arlington,
VA 22209-2593.

Written requests for information
should contain the full name, Social
Security Number, date of birth, and
current address and telephone number
of the individual.

For personal vigits, the individual
should be able to provide some
acceptable identification such as
driver's license, or military or other
identification card.

CONTESTING RECORD PROCEDURES:

The DLA rules for access to records
and for contesting contents and
appealing initial determination are
contained in DLA Regulation 5400.21; 32
CFR part 1286; or may be obtained from
the system manager.

RECORD SOURCE CATEGORIES:

The Military Services, DoD
Components, and from the subject
individual via application into the
program.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.

[FR Doc. 91-4964 Filed 3-1-91; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF ENERGY

Announcement of Public Scoping
Meetings, Reconfiguration
Programmatic Environmental Impact
Statement

AGENCY: Department of Energy.
ACTION: Announcement of public
scoping meetings, programmatic
environmental impact statement for
reconfiguration of the nuclear weapons
complex.

SUMMARY: On February 11, 1991, the
Department of Energy (DOE) published
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its Notice of Intent (NOI) to prepare the
Reconfiguration Programmatic
Environmental Impact Statement (PEIS),
in accordance with the provisions of the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.).
The PEIS will analyze reconfiguration of
the DOE nuclear weapons complex. The
NOI marked the start of the public
scoping period for the PEIS. Through this
notice DOE egain invites comments on
the scope of the PEIS, announces the
location, date and time for public
meetings to be held as part of its scoping
process, and provides the rules it will
follow for conducting the meetings.
DATES: To provide the public with the
opportunity to provide oral comments,
DOE will hold public scoping meetings
on the dates announced below near all
sites to be analyzed in detail in the PEIS.
To ensure consideration in preparation
of the PEIS, written comments must be
postmarked by September 30, 1991. Late
comments will be considered to the
extent practicable.

ADDRESSES: Addresses for public
meeting locations, and for preregistering
to speak, are given below.

FOR FURTHER INFORMATION CONTACT:
Written comments on the scope of the
PEIS, requests for copies of DOE's
related “Nuclear Weapons Complex
Reconfiguration Study” (January 1991,
DOE/DP-0083), requests for further
information on the DOE nuclear
weapons complex reconfiguration
program, and requests for copies of the
PEIS (when available) should be sent to:
James R. Nicks, Associate Deputy
Assistant Secretary for Weapons
Complex Reconfiguration (Acting), DP-
40, room GA-045, U.S. Department of
Energy, 1000 Independence Avenue SW.,
Washington, DC 20585, (202} 586-1537,
Attn: Reconfiguration PEIS.

For general information on the DOE
NEPA review process, please contact:
Carol M. Borgstrom, Director, Office of
NEPA Oversight, EH-25, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-4600.
SUPPLEMENTAL INFORMATION:

Invitation to comment. In the NOI for
this PEIS, DOE invited comments on the
scope of the PEIS from all interested
parties, including affected Federal, State
and local agencies and Indian tribes.
DOE solicited comments regarding the
scope of the PEIS analysis, suggestions
on significant environmental issues,
alternatives to be included in the PEIS,
and other content.

The NOI stated that DOE proposes to
reconfigure its existing nuclear weapons
complex to create a smaller, less
diverse, more efficient complex at the

present sites, or at relocated or
consolidated sites. The PEIS will
analyze the environmental
consequences of alternative long-term
reconfiguration strategies for the DOE
nuclear weapons complex, envisioned to
be in place early in the 21st century
(“Complex 21"}, an weigh these against
the consequences of maintaining the
existing configuration, The PEIS also
will be used to support DOE decisions
regarding the configuration of its
plutonium facilities in the mid-term (in
about the year 2000).

Public scoping meetings. DOE will
hold public scoping meetings near all
sites analyzed in detail in the PEIS. The
public'meetings will provide an
opportunity to present oral comments as
well as written material. Each meeting
will be held form 9 a.m. to 8:30 p.m.,
with breaks from 1 pm. to 2 p.m. and 5
p-m. to 6:30 p.m, I necessary, DOE may
extend the evening session for up to two
hours, depending on the number of
persons wishing to speak.

DOE will hold public scoping
meetings near each of the 13 major sites
of the nuclear weapons complex, and in
Washington, DC, as listed below. DOE
alsa will hold public scoping meetings
near any other site identified for
consideration for relocation of the
weapons complex facilities now located
at the Rocky Flats Plant, and co-located
facilities; the time, date and location for
those meetings will be published in a
later Federal Register notice (expected
to be on or about July 1, 1991). Public
meetings will be held at least two weeks
after notice is given in the Federal
Register. The meetings also will be
publicized in local media and other
means as appropriate.

Registration. Persons wishing to
speak at the public meetings are asked
to register; as an option they may
preregister. Preregistration may be made
by mail or telephone. Written requests
may be mailed to: Robert Menard, Oak
Ridge Associated Universities/EESD,
P.O. Box 117, Oak Ridge, TN 37831-0117,
Attn: Reconfiguration PEIS.

Telephone requests may be made by
calling Mr. Menard at (615) 576-7435, or
by calling the local point of contact
listed below. Facsimile requests may be
transmitted to Mr. Menard at (815) 576~
9384. Requests should be received no
later than 5 p.m. on the Friday prior to
the meeting.

Elected officials wishing to speak for
their constituency are asked to identify
their office when registering. People who
wish to speak on behalf of an
organization are asked to identify the
organization when registering; unless
time permits otherwise, DOE asks that
only one person speak for an

organization at a meeting. Preregistered
speakers are asked to please sign in at
the meeting registration desk. A list of
preregistered speakers will be available
at the meeting registration desk.

In lien of preregistration, people who
wish to speak may register at the
meeting, and will be handled first-come,
first-serve as time permits.

Schedule of Public Scoping Meetings

Wednesday, March 26, 1991
Sandia National Laboratories
Contact: Gloria Zamora, {505) 844-3909
Meeting Location:
City of Albuguerque Convention
Center,
401 Second Street NW.,
Albuquerque, New Mexico 87102,
(505) 768-4575.

Wednesday, April 3, 1991
Rocky Flats Plant
Contact: Terri Lachman, (303) 9664871
Meeting Location:
Denver Marriott West,
1717 Denver West-Marriott Boulevard,
Golden, Colorado 80401,
(303) 279-9100.

Wednesday, April 10, 1991
Kansas City Plant
Contact: Tom Uko, (816) 997-3348
Meeting Location:
Ramada Hotel & Suites,
8787 Reeder Road,
Overland Park, Kansas 66214,
(913) 888-8440.
Wednesday, April 17, 1991
Pinellas Plant
Contact: Frank Juan, (813] 541-8333
Meeting Location:
St. Pettersburg Hilton and Towers,
333 First Street South,
St. Petersburg, Florida 33701,
(813) 894-5000.
Wednesday, May 8. 1991
Mound Plant
Contact: John Lyons, (513) 865-4493
Meeting Location:
Holiday Inn,
Dayton Mall,
7999 Prestige Plaza Drive,
Miamisburg, Ohio 45342,
(513) 434-8030.
Wednesday, May 15, 1991
Lawrence Livermore National
Laboratory
Contact: Charles Meier, (415) 423-2666
Meeting Location:
Holiday Inn,
720 Las Flores,
Livermore, California 94450,
(415) 443-4950.
Wednesday, May 22, 1991
Los Alamos National Laboratory
Contact: Glenn Seay, (505) 667-4136
Meeting Location:
Hilltop House,
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Trinity at Central,
Los Alamos, New Mexico 87544,
(505) 862-2441.

Wednesday, June 5, 1991
Nevada Test Site
Contact: John McGrail, (702) 295-1812
Meeting Location:
University of Nevada, Las Vegas,
Moyer Student Union,
4505 Maryland Parkway,
Las Vegas, Nevada 891542008,
(702) 739-3221.
Wednesday, June 12, 1991
Washington DC
Contact: Diana Webb, (202) 586-1537
Meeting Location:
Holiday Inn Capitol,
550 C Street SW.,
Washington, DC 20024.
(202) 479-4000.
Wednesday, July 10, 1991
Savannah River Site
Contact: Dennis Ryan, (803) 725-8162
Meeting Location:
The Town House,
1615 Gervais Street,
Columbia, South Carolina 29201
(803) 771-8711.
Wednesday, July 17, 1991
Idaho National Engineering Laboratory
Contact: Christopher Powers, (208) 526~
9586
Meeting Location:
Shilo Inns,
780 Lindsay Boulevard,
Idaho Falls, Idaho 83402,
(208) 523-0088.
Wednesday, July 24, 1991
Pantex Plant
Contact: Tom Walton, (806) 381-3120
Meeting Location:
The Amarillo Civic Center,
401 Buchanan,
Amarillo, Texas 79186,
(806) 378-4297.
Wednesday, July 31, 1991
Hanford Site
Contact: Jeff Harvey, (509) 376-2148
Meeting Location:
Richland Federal Building Auditorium,
825 Jadwin Avenue,
Richland, Washington 9352,
(509) 376-7505.
Wednesday, August 21, 1991
Savannah River Site
Contact: Dennis Ryan, (803) 725-8162
Meeting Location:
Westin Peachtree Plaza,
210 Peachtree Street,
Atlanta, Georgia 30303,
(404) 589-7468.
Wednesday, August 28, 1991
Y-12 Plant
Contact: Robert Menard, (615) 576-7435
Meeting Location:
Oak Ridge Associated Universities,
Poilard Auditorium,

210 Badger Avenue,

Oak Ridge, Tennessee 37831-0117,

(615) 576--3988.

Rules of conduct. Agencies,
organizations, and the general public are
invited to present oral comments
regarding the PEIS at public scoping
meetings. DOE will also accept written
material at the meetings. Written and
oral comments will be given equal
weight in the socping process.

People who wish to speak are asked
to register following the procedures
given above: preregistration is
welcomed.

DOE will designated a presiding
officer to chair each meeting. The
presiding officer will establish the order
of speakers and any additional
procedures necessary to conduct the
meetings. Registered speakers will be
given equal time to present their
remarks (approximately five minutes
each). Depending on the number of
persons requesting to speak, the
presiding officer may allow more time
for elected officials or speakers
representing organizations.

DOE will not question speakers;
however, the presiding officer may ask
speakers to clarify their statements to
assure that DOE fully understands the
comment. Written comments also will
be accepted at the scoping meetings,
and speakers are encouraged to provide
written versions of their oral comments
for the record.

DOE will prepare a transcript of each
scoping meeting. Copies of all
transcripts, and copies of other material
related to the preparation of the PEIS,
will be made available for public review
at the DOE reading rooms listed in the
NOJ; reading rooms are repeated here
for the reader's convenience.

DOE Public Reading Rooms
California

U.S. Department of Energy,

San Francisco Operations Office,
1333 Broadway,

Oakland, California 94612,

(415) 273-4428.

Colorado

U.S. Department of Energy,

Rocky Flats Public Reading Room,

Front Range Community College
Library,

3645 West 112th Avenue,

Westminster, Colorado 80030,

(303) 469-4435.

Idaho

U.S. Department of Energy,
Idaho Operations Office,
Public Reading Room,

1776 Science Center Drive,

P.O. Box 1625,
Idaho Falls, Idaho 83402,
(208) 526-1191.

Hlinois

U.S. Department of Energy,
Chicago Operations Office,
9800 South Cass Avenue,
Argonne, Illinois 60439,
(708) 972-2010.

New Mexico

U.S. Department of Energy,

Albuquergue Operations Office,

Pennsylvania and 8th Streets,

P.O. Box 5400,

Kirtland Air Force Base, New Mexico
87115, (505) 845-5163.

Nevada

U.S. Department of Energy,
Nevada Operations Office,
2753 South Highland Drive,
Las Vegas, Nevada 89193,
(702) 285-1274.

South Carolina

U.S. Department of Energy Reading
Room,

University of South Carolina, Aiken
Campus,

Writing Center,

171 University Parkway,

Aiken, South Carolina 29801

(803) 848-6851, Extension 3262.

Tennessee

U.S. Department of Energy,

Oak Ridge Operations Office,
Freedom of Information Officer,

200 Administration Road, room G-209,
P.O. Box 2001,

Oak Ridge, Tennessee 37831,

(615) 576-9344 or 576-1216.

Washington

U.S. Department of Energy,
Richland Operations Office,
825 Jadwin Avenue, room 157,
P.O. Box 1970, Mail Stop A1-65,
Richland, Washington, 99352,
(509) 376-8583.

Washington, DC

U.S. Department of Energy,

Freedom of Information Reading Room,
room 1E~190,

Forrestal Building,

1000 Independence Avenue, SW.,

Washington, DC 20585,

(202) 586-60620.

For information on the availability of
specific documents and hours of
operation, please contact the reading
rooms at the telephone numbers
provided.
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Signed in Washington, DC this 27th day of
February, 1991, for the United States
Department of Energy.

Richard A. Claytor,

Assistant Secretary for Defense Programs.
[FR Doc. 91-5026 Filed 3-1-91; 8:45 am]
BILLING CODE 6450-01-M

Revision 1 to the DOE Implementation
Plan for Conducting an Operational
Readiness Review at the Rocky Flats
Plant Prior to Resumption of
Operations; Response to
Recommendation 80-4 of the Defense
Nuclear Facilities Safety Board

AGENCY: Department of Energy.

ACTION: Notice and request for public
comment.

SUMMARY: Pursuant to section 315(d) of
the Atomic Energy Act of 1954, as
amended, 42 U.S.C. 2286(d), the
Department of Energy (DOE) hereby
publishes notice of Revision 1 of a
response of the Secretary of Energy
(Secretary) to Recommendation 904 of
the Defense Nuclear Facilities Safety
Board, for conducting an Operational
Readiness Review at the Rocky Flats
Plant prior to resumption of operations.
DOE hereby requests public comment
on Revision 1 of the response of the
Secretary to Recommendation 80-4.

DATES: Comments, data, reviews, or
arguments concerning the Secretary's
response are due on or before April 3,
1991,

ADDRESSES: Send comments, data,
reviews, or arguments concerning the
Secretary's response to: Defense
Nuclear Facilities Safety Board, 625
Indiana Avenue NW., suite 700,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT:
Donald F. Knuth, Deputy Assistant
Secretary for Operations, Defense
Programs, Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585.

Donald F, Knuth,

Deputy Assistant Secretary for Operations,
Defense Programs.

February 15, 1991,

The Honorable John T. Conway,
Chairman, Defense Nuclear Facilities Safety
Board, 625 Indiana Avenue, NW.,, suite
700, Washington, DC 20004
Dear Mr. Conway: In response to your
letter dated December 21, 1990, I am
enclosing Revision 1 to the Department of
Energy's (DOE) Implementation Plan for an
Operational Readiness Review (ORR) at the
Rocky Flats Plant prior to resumption of
plutonium production. This plan has been
modified to incorporate the revisions and
changes cited in your letter as necessary to

satisfy the Board's criteria for an adequate
and acceptable DOE implementation plan.

Your letter also notes the possible
advantage of severing the link between
Buildings 559 and 707 operations to enable
the use of Building 559 in the clean-up
activities. I concur in this view. The ORR
process and subsequent resumption of
plutonium handling activities at Building 559
will proceed on a schedule that is
independent of the other buildings at the
Racky Flats Plant.

Sincerely,

James D. Watkins,

Admiral, U.S. Navy (Retired).

Implementation Plan for an Operational
Readiness Review of the Safety of
Plutonium Operations at the Rocky Flats
Plant

1.0 Background

This Implementation Plan has been
prepared in response to the Defense
Nuclear Facilities Safety Board's
(DNFSB) recommendation to conduct an
operational readiness review (ORR) for
plutonium operations at the Rocky Flats
Plant (RFP). This plan responds to the
specific DNFSB recommendations
concerning the nuclear safety of
plutonium operations. This plan does
not attempt to describe other related
initiatives taken by the Department of
Energy (DOE) in the areas of nuclear
materials controls and accountability;
facility security; a systematic evaluation
program for the design of structures,
systems, and components; and long-term
waste management. DOE approval to
resume plutonium operation at RFP will
be based upon the results of the ORRs
described in this Implementation Plan
and the results of or plans for these
other DOE initiatives.

EG&G assumed responsibility for the
safety of RFP on January 1, 1890, as the
management and operations contractor
to DOE. At that time, RFP was shut
down for a semiannual nuclear material
inventory as required by DOE Order
5633.3. However, a wide range of
criticisms and concerns, which were
indicative of systematic deficiencies in
the conduct of past operations, had been
raised by oversight groups prior to
shutdown. Reviews by EG&G
management confirmed that there were
deficiencies in operational control. It
was concluded that troublesome
incidents and events could continue to
occur unless the underlying issues were
identified and corrective actions were
taken. Based on this assessment, EG&G
recommended and DOE agreed, that
resumption of plutonium operations at
RFP should be delayed to permit EG&G
to undertake the following measures:

(1) Perform a thorough review of the
status of facilities and personnel;

(2) Implement selected measures to
improve the margin of safety associated
with plutonium operations in the near
term; and

(3) Formulate a long-term program for
improvement of RFP operations.

EG&QG identified specific actions as
essential elements for resumption of
plutonium operations. Central to the
EG&G resumption strategy was the
introduction of short-term measures for
early and substantial improvements in
the formality and discipline of
operations at RFP. Further review of
operations and related activities by
DOE, the DNFSB, and the Advisory
Committee on Nuclear Facility Safety
(ACNFS) identified additional short-
term measures that should be completed
prior to the resumption of plutonium
operations,

The DOE's normal practice after an
extended outage at a nuclear complex is
to conduct a comprehensive ORR before
resuming operations. In keeping with
this practice and consistent with a May
3, 1990, DNFSB recommendation, the
Secretary of Energy notified the DNFSB
on June 20,1990, that DOE would
perform an ORR at RFP prior to
resumption of plutonium operations.

EG&G is currently proceeding with a
phased program to resume plutonium
operations at RFP. Each phase of
EG&G's program is intended to allow
plutonium operations to be resumed in a
specific building. The resumption
program for each building consists of an
EG&G program to upgrade the safety of
operations, followed by a non-plutonium
startup test program and an EG&G
operational readiness review to confirm
the adequacy of the upgrades to insure
safety of operation at that building. At
this point, EG&G will prepare a
readiness to proceed memorandum to
DOE. DOE will then conduct an
operational readiness review.

Although this is the general sequence
of events that has been developed,
several practical problems will prevent
this sequence from being fully serial. All
equipment will have been functionally
tested to the extent practicable prior to
the EG&G operational readiness review.
Some non-vital safety system
preoperational tests will be performed
throughout the review process including
the period during which the DOE
operational readiness review is
conducted. It is intended, however, that
non-plutonium startup tests (functional
and preoperational) will be completed
for vital safety system equipment before
the EG&G readiness to proceed
memorandum is sent to DOE, All non-
plutonium testing will be completed and
equipment dispositioned prior to the
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completion of the DOE Operational
Readiness Review except for equipment
that cannot be tested without
introducing plutonium for either safety
or process degradation considerations.
The status of functional and
preoperational testing for each building
will be evaluated and reported to the
Board as a part of the detailed criteria to
be submitted at least 4 weeks prior to
the start of the DOE ORR.

It is also likely that some steps in the
DOE operational readiness review may
begin before the EG&G readiness to
proceed memorandum is issued, e.g., to
observe special steps in the
preparations to resume operations.

Based on the results of the DOE
Operational Readiness Review which
will include briefings of the DNFSB and
the ACNFS, and following a public
hearing, the Secretary will decide
whether to issue an approval to proceed
memorandum. When such a
memorandum has been issued by the
Secretary, EG&C will undertake a
graded sfartup test program of
plutoniuim cperations.

Both the DOE Rocky Flats Office and
a designated group of experts from the
DOE Operational Readiness Review
Team will observe the plutonium starfup
tests. When the results of these tests are
sufficient to demonstate that plutonium
handling operations in the building are
being conducted satisfactorily, the
Assistant Secretary for Defenise
Programs will autharize a full return to
normal plutonium operatfons.

Since the plutonfum-handling
buildings at RFP will be made ready for
operations individually, rather than alt
at once, DOE will conduct a separate
ORR for each building after the
completion of EG&G's readiness review
for that building.

2.0 Purpese

The purpose of this DOE ORR process
is to verify the readiness of RFP to
resume plutonium operations safely. As
part of this process, DOE will conduct
an ORR for each building in which
plutonium operations are conducted to
evaluate whether EG&G has satisfied
DOE's safety objectives (confained in a
document entitled “ORR Safety
Objectives and Assignments™ and
discussed in § 5.1 below). Each ORR
conducted by DOE will include the
followings

¢ Asgessment of the adequacy and
correctness of operating procedures for
process and utility systems;

* Assessment of the adequacy of the
level of knowledge achieved during
vperator requalification as evidenced by
review of qualification and
requalification documentation, including

examination questions and results;
selective oral examination of operators;
and obgervation of operator
performance by members of the ORR
Team;

* Examination of records of tests of
safety systems and calibration of other
instruments that moniter limiting
conditions of operation or that satisfy
operating safety requirements;

¢ Verification that all plant changes,
including modifications of vital safety
systems and plutonium processing
workstations, have been reviewed for
potential impact on procedures, training
and regualification, and that training
and requalification have been completed
using the revised procedures; and

¢ Examination of each building’s
Final Safety Analysis Report (FSAR) to
ensure that its description of the plant,
procedures, and accident analyses is
consistent with the as-built plant,
including those modifications made
during the outage period.

Other areas to be addressed in each
ORR to assure that adequate safety is
achieved and maintained include the
following:

¢ Configuration of safety-related
structures, systems, and components,
incleding operational interfaces
between separate buildings is consistent
with assumptions made about such
structures, systems, and components in
the safety analysis reports. Safety-
related structures, systems, and
components include all vital safety
systems and all other items which
support safety functions;

* Management systems, organization,
practices and policies;

* Self-assessment capability;

* Operating experience review
program; and

* Adeguacy of the graded startup test
program, including planning for the
plutonium handling tests to be included
in the program.

3.0 Scope

In order to provide the Secretary of
Energy with a partial basis for
determining whether to allow EG&G to
resume plutonium operations in each
building, DOE Headquarters will
implement an ORR for each building in
which plutonium operations are
conducted.

The DOE ORR will address the
following for each plutonium operations
building:

« The operational readiness review
conducted by EG&G;

¢ Enplementation of DOE directives
and resolution of recommendations and
findings made by oversight groups and
review teams;

¢ Readiness of the plant, equipment,
personnel, and administrative systems
to resume plutonium processing
operations; and

¢ Adequacy of operational support
services in the areas of training,
maintenance, waste management,
environmental protection, industrial
safety and hygiene, radiclogical
protection and health physics,
emergency preparedness, fire protection,
quality assurance, criticality safety, and
engineering.

The DOE ORR process will also
include briefing DOE senior
management and the DNFSB on the
result of each ORR, public hearings on
the ORR results for Buildings 559 and
707 fi.e., the first two buildings
evaluated), and input to the Secretary of
Energy's determination to resume
plutonium operations for each building.

The ORR process will include
consideration of the results of a related
DOE initiative to review RFP
compliance with DOE orders. However,
initiatives such as nuclear material
confrol and accountability; facility
security; a systematic evaluation
program for the design of structures,
systems, and components; and leng-term
waste management issues are not within
the scope of the ORR implementation
plan. These areas will be addressed
separately by the cognizant Department
Headquarters program office(s] and will
be addressed in the Secretary’s approval
to proceed memorandum. Although the
adequacy of the nuclear material control
and accounting program at Rocky Flats
is outside the scope of this DOE
operational readiness review, the ORR
Team will review whether EG&G Rocky
Flats is making adequate use of the
detection techniques and accounting
practices from that program in
maintaining control of radioactive
materials for purposes of public and
worker safety.

4.0 Overall Approach

Each ORR will provide DOE senior
management with independent,
objective, building-by-building evidence
of the adequacy of EG&G's preparations
to resume plutonium operations safely.

The sequence of the ORR activities is
discussed below.

a. Readiness to Proceed
Memorandum—After successful
completion of the readiness program
and readiness review of a specific
building, EG&G will issue a Readiness to
Proceed memorandum requesting DOE
approval for resumption of plutonium
operations for that building. In this
memorandum, EG&G will be required to
identify all deferred items,
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discrepancies, and open issues related
to resumption including non-vital safety
system testing not yet completed.

b. Operational Readiness Review—
After receiving the Readiness to Proceed
memorandum from EG&G, DOE will
initiate an ORR for the building. During
each ORR, a team comprised of
Technical Experts and Senior Nuclear
Safety Experts will review EG&G's
procedures and programs; inspect
equipment, systems, and the building;
audit records; interview personnel; and
observe simulated operations. At the
completion of each ORR, the Team
Leader and the Senior Nuclear Safety
Experts will prepare a report regarding
the readiness to safely resume
plutonium operations in the building.

c. Operational Readiness Review
Team Briefings—Briefings on the ORR
report will be presented to DOE senior
management, the ACNFS, and the
DNFSB, as requested. A briefing will be
presented to the DNFSB prior to the
resumption of plutonium operations in
each building.

d. Approval to Proceed
Memorandum—Once all resumption
objectives have been met, the DOE-
Headquarters Resumption Program
Office will request the Secretary of
Energy's approval for EG&G to resume
plutonium operations associated with
the Plutonium Startup Test Program by
preparing an Approval to Proceed
memorandum for each building. Each
memorandum will be based, in part,
upon the results of the ORR conducted
by DOE for that building. Other DOE
initiatives related to the approval to
proceed are identified in Section 3.0,
above.

e. Plutonium Startup Test Program—
Following the approval of resumption of
plutonium operations, EG&G will
conduct a plutonium startup test
program in each building. Each
plutonium operation in the building is to
be performed in a supervised
environment prior to final approval of
operator qualifications. This startup test
program will simultaneously confirm the
operability of equipment, the viability of
procedures, and the training of operators
in a production setting. A follow-up
review of this plutonium startup test
program will be conducted by
designated Senior Nuclear Safety and
Technical Experts from the ORR Team
to confirm that conclusions reached in
the ORR final report remain valid. A
report documenting the followup review
will be provided to the DNFSB and DOE
internal oversight groups.

In addition to these activities, DOE
will hold public hearings prior to making
recommendations to the Secretary of
Energy regarding the resumption of

plutonium operations for Buildings 559
and 707. These buildings, an analytical
laboratory and a manufacturing facility,
respectively, are expected to be the first
buildings EG&G makes ready for
resumption of plutonium operations. The
operations conducted in Buildings 559
and 707 represent many of the types of
plutonium operations conducted at RFP.
The public hearings will be held to
provide the public with information
concerning the DOE ORR and to address
the public's questions and concerns.

The general process described above
will be repeated for each building in
which plutonium operations are
conducted. However, as ORRs are
conducted on each building, the scope of
each ORR will be modified to reflect the
results of the previous ORRs. For
example, site-wide quality assurance
procedures previously found to be
acceptable would not have to be
reviewed again for acceptability during
ORRs of other buildings, but the
implementation of these quality
assurance procedures within each
building would be reviewed in the
subsequent ORRs. Consequently, the
scope and the number of people
assigned to ORR teams may decrease as
the series of ORRs proceeds. The public
will continue to be informed of the
results of ORRs conducted for those
buildings evaluated after Buildings 559
and 707.

5.0 Description
5.1 ORR Preparations

Each ORR will be conducted by a
team of experts in engineering, science,
nuclear facility safety, and plutonium
processing operations. Team members
will be individually chosen by the ORR
Team Leader to ensure that collectively
their backgrounds will include the
important facets of operations to be
reviewed at RFP. The experts will also
be chosen to ensure that each ORR
Team includes Senior Nuclear Safety
Experts and Technical Specialists to
cover the following functional areas, as
appropriate, for each building:

* Emergency preparedness;

e Facilities, process, and fabrication
engineering;

* Environmental protection and
waste management;

¢ Fire protection;

 Industrial safety and hygiene;

* Maintenance, testing, and
surveillance;

* Management, organization, and
staffing;

¢ Operations;

* Quality assurance;

* Radiological protection and health
physics;

* Nuclear safety assessmert; and

* Training.

The reviews conducted by each ORR
Team will be guided by a specific DOE-
approved ORR safety objectives and
assignments document.! The safety
objectives contained in this document
will be grouped into the following three
categories:

s Plant and equipment (hardware)
readiness;

s Management and personnel
readiness; and

¢ Management programs (procedures,
plans, etc.) readiness.

A set of safety objectives has been
developed based on (1) essential actions
to be completed prior to the phased
resumption of operations, as identified
by EG&G; (2) directives issued by DOE;
(3) findings and recommendations of
oversight groups; and (4)
recommendations of review teams.
These objectives are contained in the
ORR safety objectives and assignments
document that will be revised for each
ORR and will identify the members of
each ORR Team and their specific
assignments.

The ORR Team will be led by a senior
DOE manager and will be comprised of
Senior Nuclear Safety Experts and
technical experts. The Senior Nuclear
Safety Experts will assist the Team
Leader in determining the safety
objectives for each building, defining the
issues to be addressed by the technical
experts, overseeing and reviewing the
activities of the technical experts, and
preparing a report regarding the safety
of resuming plutonium operations based
on the Team's findings.

Before arriving at RFP, the Team
Leader and the Senior Nuclear Safety
Experts will assist each technical expert
in developing detailed criteria and a
review approach for their assigned area
of review. The criteria and review
approach will provide each technical
expert with a detailed basis for
conducting the ORR within the context
of the safety objectives set forth by the
Team Leader and the Senior Nuclear
Safety Experts. The Team Leader and
Senior Nuclear Safety Experts will also
manage the work of the Technical
Experts to assure that the safety
objectives are thoroughly assessed. The
Team Leader may request that Team
Members visit RFP for a limited time
prior to the start of a building’s ORR in
order to facilitate preparations for that
ORR.

! The initial version of this document is attached
to this plan. Subsequent revisions will be provided
to the DNFSB and DOE internal oversight groups as
prepared.
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The detailed criteria will be based on
the combined expertise of the senior
nuclear safety and technical experts,
DOE orders and other requirements, the
operational history of RFP and other
DOE facilities, the issue management
system at the RFP, and past appraisals.
The review approach will identify the
scope of the review and include plans
for reviewing procedures and programs;
inspecting equipment and facilities;
auditing records; interviewing
personnel; and observing operations
during operational tests without
plutonium. Selected reviews will also
require simulated operations by EG&G
to test the response of operational and
support personnel to normal and off-
normal events.

The detailed criteria and the review
approach prepared by each Technical
Expert will be reviewed by the Team
Leader, the Senior Nuclear Safety
Experts, and the other Technical Experts
on the Team. Revisions will be made to
the criteria and review approach as
appropriate. After final appraval by the
Team Leader and the Senior Nuclear
Safety Experts, the Technical Experts
will use the revised criteria and review
approach to perform their reviews.

A copy of the detailed criteria and
review approach for each building will
be provided to the DNFSB and DOE
internal oversight groups.

5.2 QORR Process

After receiving and accepting EC&G's
Readiness to Proceed memorandum for
each building, the onsite portion of the
ORR will begin. During a nominal 3-
week onsite review, the ORR Team will
use the inspection criteria and review
approaches discussed above, and the
ORR Technical Experts will asseas
whether the DOE safety objectives
assigned to them for review have been
met. The Senior Nuclear Safety Expests
will actively participate in the reviews
performed by the Technical Experts and
assist the Team Leader in providing
oversight of the ORR.

Each ORR will consist of
programmatic reviews of EC&G's
readiness activities to assess whether
plutonium operations could be
conducted safety if allowed to resume.
In addition, the ORR Team will evaluate
EG&G's performance in conducting
ongoing activities, such as equipment
operability checks and dry runs, and the
simulated plutoniuvm operations
requested by the Team Leader.

To facilitate Team coordination and
the exchange of information, the Team
will meet each evening during the onsite
review period. The results of the
reviews conducted by the Senior
Nuclear Safety Experts and Technicel

Experts will be used by the Senior
Nuclear Safety Experts and the Team
Leader to refine and focus the future
activities of the Technical Experts. For
example, the Senior Nuclear Safety
Experts may identify trends or patterns
that indicate the need for additional
investigation. An EG&G observer and a
DOE-RFO observer will attend these
meetings to aid in planning and
coordinating ing activities and in
validating the facts being relied upon by
the ORR Team.

During the ORR, the documentation of
review findings and the assembly of
objective evidence of operational
readiness will be the responsibility of
individual Technical Experts in
accordance with specific direction given
by the Team Leader and the Senior
Nuclear Safety Experts. Each Technical
Expert’s review findings will be
documented on a standard worksheet.

At the end of the onsite portion of the
ORR for each building, the Technical
Experts will complete their evaluation of
the operational readiness of the
building, and their findings will be
submitted to the Team Leader and the
Senior Nuclear Safety Experts. The
Senior Nuclear Safety Experts will
review the Technical Experts' findings
and assist the Team Leader in
developing a recommendation regarding
the readiness to safely resume
plutonium operations in that building. A
report will be prepared by the Senior
Nuclear Safety Experts and the Team
Leader to document the results of the
ORR and provide justification for the
Team's recommendation. The repart will
also identify any open items found in
the review, including those that must be
resolved prior to resumption of
plutonium operations.

Team members will be asked to
concur in the ORR report. Any
dissenting opinions will be documented
and attached to the report. The ORR
report will be transmitted by the Team
Leader to the Deputy Assistant
Secretary for Facilities.

The Resumption Program Office in the
Office of Defense Programs will prepare
the Approval to Proceed memorandum
for each building. The ORR report will
beocme part of the basis for
recommending to the Secretary the
action that should be taken on EG&G’s
Readiness to Proceed memorandum.
After the Secretary of Energy signs an
Approval to Proceed memorandum,
EG&G will be allowed to resume
plutonium operations by initiating the
graded plutonium startup test program
for that building.

The Rocky Flats Operations Office
(RFO) will verify closure, as necessary,
of open items. In the event the open item

requires action on the part of the RFO,
the closure of the item will be verified
by DOE Headquarters. Either the Team
Leader or the technical expert
responsible for identifying the
discrepancy will participate in each
closure review.

6.0 Administration
6.1 Overall

This Implementation Plan is the top-
level DOE document describing the
activities necessary for safely resuming
plutonium operations at each RFP
building and serves the purpose of a
management plan. The document
hierarchy for the ORR is shown below.

¢ ORR Implementation Plan (top-level
document for ORRs for all plutonium
operations);

* ORR Safety Objectives and
Assignments (mid-level document
written for each building); and

¢ Criteria and Review Approaches
(bottom-level document controlling the
work of each Technical Expert).

6.2 Quality Assurance and Pocument
Control

The quality assurance (QA) and
document control requirements for each
ORR will be identified by the ORR Team
Leader, with assistance by the Senior
Nuclear Safety Experts, will be issued
by the ORR Team Leader, and will be
implemented by all ORR Team
members. The QA requirements will
include Team Leader approval of the
qualifications of Technical Experts,
daily onsite peer review of the findings
of the Technical Experts, verification of
facts relied upon in preparation of ORR
reports, oversight of the activities of the
Technical Experts by the Senior Nuclear
Safety Experts, and specification of the
form of reperts and the retention of
records on which the Team’s
conclugions are based.

6.3 Responsibilities

Deputy Assistant Secretery for
Facilities, Defense Pro The
Deputy Assistant Secretary for Facilities
has overall responsibility for conducting
the Operational Readiness Reviews at
the RFP in preparation for resumption of
plutonium operations. The Deputy
Assistant Secretary for Facilities has
appointed the Director of the Office of

and Operations Support as
the Team Leader for the RFP
Operational Readiness Reviews.

The DOE Headguarters RFP

Resumption Program Office—The DOE
RFP

activities, concurring in resumption
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plans, and preparing the Approval to
Proceed memorandum for each building.
The Approval to Proceed memorandum
will identify any unresolved issues and
recommend actions for resolution and
will address generic and specific issues.
Issues raised by the Secretary, the
ACNFS, or the DNFSB will be resolved
or action plans to resolve the issues will
be prepared, as appropriate, prior to
forwarding each Approval to Proceed
memorandum to the Secretary from the
Assistant Secretary for Defense
Programs.

EG&G—EGAQ is responsible for
ensuring that its phased resumption
program sufficiently improves the safety
of plutonium operations at the RFP Plant
to allow the resumption of plutonium
operations. In addition, EG&G is
responsible for preparing a Readiness ta
Proceed memorandum for each building
to notify DOE-RFO that EG&G's
readiness review has been completed
satisfactorily. EG&G is also responsible
for supporting the activities of each DOE
ORR Team. For example, EG&G shall
conduct operations and tests requested
by the Team Leader and ensure that
EG&QG is represented at daily meetings
of each ORR Team and at other Team
meetings as requested.

ORR Team Leader—The Team Leader
is responsible for the selection of ORR
Team members; DOE direction and
guidance to each ORR Team in
accordance with this Implementation
Plan; preparation of internal ORR Team
correspondence; liaison with the
Manager of the Rocky Flats Operations
Office and the Director of the RFP
Resumption Program Office; and
submission of ORR reports to the
Deputy Assistant Secretary for
Facilities. The Team Leader is also
responsible for issuing the ORR safety
objectives and assignments document at
15;?: 4 weeks before the start of each

ORR Senior Nuclear Safety Experts—
The ORR Senior Nuclear Safety Experts
are responsible for providing assistance
to the Team Leader in the exercise of his
responsibilities; providing guidance to
fhe Technical Experts; identifying the
issues to be addressed during the ORR;
approving the criteria and review
approaches to be used by the Technical
Experts; and assisting the ORR Team
Leader in writing the report for each
ORR. The ORR reports will be signed by
all Senior Nuclear Safety Experts and
the Team Leader. Any differing opinions
will be attached in writing.

ORR Technical Experts—The
Technical Experts are responsible for
assessing the adequacy of EG&G's
readiness results by conducting reviews
in selected areas important to the safe

resumption of plutonium operations. The
Technical Experts will assist the Team
Leader and the Senior Nuclear Safety
Experts in defining the scope of review
in their assigned area; documenting the
criteria and review approach for their
assigned area, subject to approval by
the Senior Nuclear Safety Experts and
the Team Leader; attending Team
meetings to coordinate activities with
other Team members; documenting their
own activities, findings, and conclusions
in a manner to be specified by the Team
Leader and the Senior Nuclear Safety
Experts; and concurring in final ORR
reports written by the Team Leader and
the Senior Nuclear Safety Experts (any
differing opinions will be attached to the
report in writing).

Rocky Flats Operations Office
Manager—The Manager of the Rocky
Flats Operations Office (RFO] is
responsible for coordinating DOE-RFO
resumption activities, approving the
EG&G RFP resumption plans, and
forwarding the Site Resumption Action
Memorandum for each building to the
Director, RFP Resumption Program
Office, under a separate cover letter
signed by the DOE RFO Manager that
includes any DOE RFO
recommendations. The Manager of the
RFO is also responsible for ensuring that

the DOE RFO is represented at meetings

of the ORR Team, as requested, and for
verifying resolution of open items.

7.0 Deliverables and Schedule

The ORR safety objectives and
assignments document will be issued at
least 4 weeks prior to the start of each
ORR and will be modified as necessary
for each building. A copy of each
Technical Expert's criteria and review
approach, which are developed from the
ORR safety objectives and assignments
document for each building, will be
approved prior to the start of ORR
onsite inspections.

A report documenting the results of
each ORR will be issued within 2 weeks
of completion of the onsite portion of the
ORR and prior to any public hearing on
that ORR. The report will contain the
recommendation of the ORR Team
regarding the safety of resuming
plutonium operations for that building.

A schedule for performing ORRs at
RFP will be made available after EG&G
issues a resumption schedule. The
DNFSB will be informed of the ORR
start date for each building when these
dates have been selected.

Operational Readiness Review; Safety
Objectives and Assignments for the
Rocky Flats Plant

1.0 Purpose

This document provides the initial
safety objectives and team member
assignments for conducting the
Operational Readiness Review (ORR] at
the Rocky Flats Plant (RFP). The
approach for conducting the ORR is
described in “Implementation Plan for
an Operational Readiness Review of the
Safety of Plutonium Operations at the
Rocky Flats Plant.” The specific
assignments will be provided for each
ORR by a revision of this document that
is consistent with the Implementation
Plan.

2.0 Team Composition

The individuals identified for
participation in the initial ORRs are
listed below. A statement of their
credentials is provided in appendix A.
Additional skill areas may be identified
before the initial ORRs are conducted.

Team Leader
James P. Knight
Senior Safety Experts
Roger J. Mattson, Coordinator
William Kerr
James P. O'Reilly
Lawrence J. Ybarrondo
Technical Experts
Lance E. Traver, Review Coordinator
Joseph F. Tinney, Issue Resolution
H. Michael Hawkins, Emergency
Preparedness
Carl R. Forsberg, Engineering
(Facilities, Process, Fabrication)
Gary J. Toman, Engineering (Facilities,
" Process, Fabrication)
Monique V. Helfrich, Environmental
Protection and Waste Management
James A. Shurick, Fire Protection
Lawrence Blackwell, Industrial Safety
Charles R. Jones, Maintenance,
Testing, and Surveillance
David M. Pinkston, Maintenance,
Testing, and Surveillance
Management, Organization, and
Staffing *
Albert P. Baione, Management,
Organization, and Staffing
Shirley J. Olinger, Management,
Organization, and Staffing
Rowland E. Felt, Operations
Leonard W. Gray, Operations
Robert E. Hanvey, Operations
Matthew S. McCormick, Operations
Marvin P. Norin, Quality Assurance
Arthur J. Toy, Radiological Protection
and Instrumentation
C. Leslie Brown, Safety Assessment

* Additional Technical Experts in this ares are
being sought.
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Elizabeth Conrad, Safety Assessment

Gilbert A. Nicholson, Safety '
Assessment Training *

John W. Robinson, Training

Eugene F. Redden, Training

3.0 Safety Objectives and Assignments

Readiness to resume plutonium
operations at Rocky Flats will be
evaluated using the safety objectives set
forth in sections 3.1 to 3.3. The safety
objectives were developed by the ORR
Team Leader and the Senior Nuclear
Safety Experts based on professional
judgment and experience, input from the
Technical Experts aided by a week-long
meeting of the Team at the Plant in June
1990, and on information contained in
references listed in appendix C.
Particular attention was given to the
following references:

* An EG&G report, “Rocky Flats Plan
for Phased Resumption of Plutonium
Operations” (Reference 17);

* Directives issued by DOE
(References 8, 14, and 16);

* Findings and recommendations of
oversight groups (References 11, 12, and
13); and

* Recommendations of review teams
(References 9, 10, and 15).

The information to be relied on by the
ORR Team will be recorded and, where
appropriate, references will be added to
appendix C. The safety objectives of
sections 3.1 through 3.3 were developed
generically; they will be modified as
necessary for each ORR based on the
unique operating features of the building
being evaluated.

Each Technical Expert will be
assigned to evaluate a set of safety
objectives based on their area of review.
The Technical Experts will be
responsible for determining whether
their assigned objectives have been met
in accordance with the process set forth
in “Implementation Plan for an
Operational Readiness Review of the
Safety of Plutonium Operations at the
Rocky Flats Plant." The assignments for
each technical expert are listed in
appendix B.

3.1 Plant and Equipment (Hardware)
Readiness

The hardware objectives to be
achieved prior to resumption of
plutonium operations are listed and
numbered below. Each objective is
given a unique identifier (H1, H.2, etc.).
Under each objective, supporting
objectives are identified and given a
number (H.1.1, H1.2, etc.).

H. The configuration of vital safety
systems, including safety-related

* Additional Technical Experts in this area are
being sought.

process systems and safety-related
utility systems, is consistent with
assumptions made about such systems
in Safety Analysis Reports (SARs).

Ha.1  Vital safety systems have been
correctly identified in the SARs.

H1.2 Identification markers are
installed on vital safety systems,
including safety-related process
systems, safety-related utility systems,
and any other equipment and
instrumentation used to demonstrate
compliance with operational safety
requirements.

HA3 The adequacy of labeling and
drawings for vital safety systems has
been verified.

H.1.4 The types, modes of operation,
and locations of vital safety systems,
including safety-related process systems
and safety-related utility systems,
identified in new procedures are
physically verified.

H.2 The condition and operability of
vital safety systems, including safety-
related process systems and safety-
related utility systems, are confirmed.

H.21 Instruments, indicators, and
alarms that monitor limiting conditions
of operation or that satisfy operational
safety requirements have been
demonstrated to be capable of
performing their intended functions in
the required manner.

H.2.2 The maintenance backlog for
vital safety systems, including safety-
related process systems and safety-
related utility systems, is acceptable for
resumption of operations.

H.2.3 Good housekeeping is
practiced in all buildings that are
involved with plutonium operations.

H.24 Tools and equipment for
proper operation and maintenance of
vital safety systems, including safety-
related process systems and safety-
related utility systems, have been
identified, calibrated, tested, and are
available.

H.2.5 Ductwork is evaluated to
identify and characterize plutonium
buildup. There is high confidence that
all lines of ductwork with more than 400
grams of plutonium have been
identified.

H.26 Plutonium is removed, or
ductwork is replaced, to the maximum
extent practicable, for those lines of
ductwork containing more than 400
grams of plutonium. In no case shall a
residue exceeding 400 grams of
plutonium remain in any one line of
ductwork unless approved by the
Secretary of Energy.

H.2.7 Improved prefilters have been
installed in those glovebox exhaust lines
identified as requiring this modification.

H.2.8 Prefilters have been installed
on ventilation system bypass lines, and

other changes to guard against
plutonium buildup in ductwork have
been made for all gloveboxes identified
as requiring these modifications.

H.2.9 Operability of vital safety
systems, including safety-related
process systems and safety-related
utility systems, is physically verified.

H.3 Facilities and equipment are
available for operational support
services, including training,
maintenance, waste management,
environmental protection, industrial
safety and hygiene, radiological
protection and health physics,
emergency preparedness, fire protection,
quality assurance, criticality safety, and
engineering.

H.3.1 Equipment and facilities
needed for operational support services
are available.

H.3.2 Sampling and analysis
capabilities exist to perform the
monitoring and characterization
activities needed for resumption of
operations, including those for
environmental protection and waste
management.

H.3.3 Approved storage facilities
exist to receive wastes and residues
generated from operations within a
building.

3.2 Management and Personnel
Readiness

The personnel objectives to be
achieved prior to resumption of
plutonium operations are listed and
numbered below. Each objective is
given a unique identifier (P.1, P.2, etc.).
Under each objective, supporting
objectives are identified and given a
number (P.1.1, P.1.2, etc.).

P.1 There are sufficient numbers of
qualified plutonium operations
personnel, supervisors, shift technical
advisors, and managers to support the
safe resumption of plutonium
operations.

P.1.1 Plutonium operations personnel
have an adequate understanding of
technical fundamentals including
chemistry, ionizing radiation, criticality,
and plutonium pyrophorisity.

P1.2 Plutonium operations
personnel, supervisors, and shift
technical advisors have been trained
and qualified in accordance with the
latest revision of approved procedures.

P.1.3 An adequate startup test
program has been developed and will be
used for final sign-off of operator
qualification.

P.1.4 Plutonium operations personnel
have been trained to adhere to
procedures and operational safety
requirements and to understand the
importance of procedural compliance.
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P15 Qualification and staffing
requirements have been established and
met for plutonium operations personnel,
supervisors, shift technical advisors,
and managers.

P.1.6 The level of knowledge
achieved during operator qualification is
adequate to operate safely.

P.2 As a minimum one DOE person
trained and qualified in plant operations
will be stationed in each plutonium
building during operations that involve
plutonium.

P.21 Qualification requirements and
staffing levels are established and met.

P.22 Training has been conducted.

P.2.3 Personnel are familiar with the
buildings, equipment, operating
procedures, and the identity of senior
building managers.

P.3 Sufficient numbers of qualified
personnel are provided for operational
support services, including training,
maintenance, hygiene, radiological
protection and health physics,
emergency preparedness, fire protection,
quality assurance, criticality safety, and
engineering.

P.31 Operational support personnel
have a requisite understanding of
technical fundamentals.

P.3.2 Operational support personnel
and supervisors have been trained and
qualified in accordance with the latest
revision of approved procedures.

P.3.3 Qualification and staffing
requirements have been established and
met for operational support personnel.

P.34 The level of knowledge
achieved during qualification is
adequate to support resumption of
operations.

P.4 Personnel exhibit an awareness
of safety and environmental protection
requirements and, through their actions,
demonstrate a commitment to comply
with those requirements.

3.3 Management Programs
(Procedures, Plans, etc.) Readiness.

The management systems objectives
to be achieved prior to resumption of
plutonium operations are listed and
numbered below. Each objective is
given a unique identifier (M.1, M.2, etc.).
Under each objective, supporting
objectives are identified and given a
number (M.1.1, M.1.2, etc.).

M1  There are adequate and correct
procedures and safety limits for
operating the process systems and the
utility systems.

M.11 Procedures for operations,
training, and maintenance reflect the
current configuration (including changes
made during the outage) of vital safety
systems, including safety-related
process systems and safety-related
utility systems.

M.1.2 Operating and maintenance
procedures for vital safety systems,
including safety related process systems
and safety-related utility systems, and
building administrative procedures are
consistent with approved operational
safety requirements and deal with
normal and abnormal events (e.g.,
spills).

M.1.3 Consistent with the
contractor’s operating philosophy,
operating procedures for vital safety
systems, including safety-related
process systems and safety-related
utility systems, contain sufficient detail
to permit initiation of use of a
“procedural compliance™ concept at
RFP.

M.1.4 Procedures produced or
revised for the conduct of plutonium
operations have undergone a joint
walkdown verification by DOE and
EG&QG technical personnel.

M1.5 The adequacy of operating
procedures is demonstrated during
equipment and system operability
checks.

M.1.6 Operational safety
requirements are established and
measured fo ensure that operations are
conducted within the analyzed safety
envelope.

M.1.7 Operational safety
requirements have been developed by
engineering and plutonium operations
personnel.

M.1.8 A system has been established
to ensure procedures are kept current
and accurate, including temporary
changes to procedures,

M.1.9 Safety limits are clearly stated
and posted in appropriate locations.

M.1.10 The safety analysis report for
each building has been reviewed and
supplemented to present an adequately
analyzed safety envelope for the facility.

M.2 Training and qualification
programs for plutonium operations
personnel have been established,
documented, and implemented.

M.21 Contents of training and
qualification programs properly account
for plant and procedural changes.

M.2.2 Primers covering technical
fundamentals, including chemistry,
ionizing radiation, criticality, and
plutonium pyrophorisity, are available.

M.2.3 Training and qualification
programs, including building-specific
training, job-specific training, and
general employee training are available.

M.24 Instructor guides,
examinations, lesson material, and
reference documents are available and
adequate to support an effective training
program.

M.2.5 The training department uses
post-training feedback, internal

evaluations, and operating experience to
modify their programs as needed.

M.2.6 An adequate startup test
program has been developed and will be
used to evaluate the adequacy of the
training program for plutonium
operations personnel.

M.3 Vital safety systems are defined,
and a system to maintain control over
the design and modification of
plutonium facilities and vital safety-
related utility systems, is established.

M.3.1 Administrative controls are
provided to assure that modifications of
plutonium facilities and vital safety
systems, including safety-related
process systems and safety-related
utility systems, made during the outage
have been analyzed, documented, and
approved.

M.3.2 An adequate process has been
established to assure that
documentation for plutonium facilities
and vital safety systems, including
safety-related process systems and
safety-related utility systems, is
established and kept current.

M.3.3 Administative controls are in
place to assure that deactivation of
alarms is accomplished in a controlled
manner requiring formal review and
approval.

M.3.4 One-line drawings and other
documentation relied upon to
demonstrate compliance with
operational safety requirements are up-
to-date with the current plant
configuration.

M.4 A system is in place to confirm
and periodically reconfirm the condition
and operability of vital safety systems,
including safety-related process systems
and safety-related utility systems.

M.4.1 Procedures are ia place to
verify the operability of alarms and
instrumentation for vital safety systems,
including safety-related process systems
and safety-related utility systems.

M.4.2 Appropriate procedures,
including monitoring requirements and
operational constraints, are in place to
agsure that future operations will not
allow the level of plutonium in any line
of ductwork to exceed 400 grams.

M.4.3 Procedures are in place to
assure that if the 400-gram limit for
plutonium buildup in the ductwork is
exceeded, or if the risks to personnel
from accumulation of radioactive
material in ductwork appear
unacceptable, or if the level of
accumulation of plutonium in ductwork
presents an unreviewed public safaty
question, continued operation of such a
ductwork system will require a full
technical justification and Secretarial
approval.
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M.44 Surveillance requirements,
procedures, and intervals are
established and implemented.

M.5 A process has been established
to identify, evaluate, and resolve
recommendations and findings made by
oversight groups, official review teams,
audit organizations, and the operating
contractor,

M.5.1 A system for identifying,
reviewing, and cataloging documents
that describe deficiencies or
recommendations is established and
adequately implemented.

M.52 A system for prioritizing and
tracking corrective actions and
recommendations is established.

M.5.3 Criteria for identifying
resumption issues have been developed.
M54 Issues to be resolved prior to

resumption of plutonium operations
have been properly identified and
corrective actions have been completed
and verified.

M.6 A baseline compliance status
review of the nine Category 1 DOE
Orders has been performed and non-
complying items have been addressed.

M.6.1 A process has been
implemented to identify and evaluate
noncompliance issues associated with
the nine Category 1 DOE Orders and to
determine which specific issues must be
resolved prior to resumption of
plutonium processing operations.

M.8.2 Noncompliance issues have
been corrected or appropriately justified
for use as is.

M.7 Management systems are
established to assure operational
support services (e.g., training,
maintenance, waste management,
environmental protection, industrial
safety and hygiene, radiological
protection, and health physics,
emergency preparedness, fire protection,
quality assurance, criticality safety, and
engineering) are adequate for the
resumption of plutonium processing.

M.7.1 Organizational responsibilities
for and interfaces with operational
support services have been formally
identified and implemented.

M.7.2 Readiness for the resumption
of plutonium operations has the
concurrence of cognizant operational
support services organizations.

M.7.3 An effective public
information program is established,
including provision for comment by the
public, oversight groups, and Federal,
State and local agencies.

M.74 An emergency preparedness
program has been established and drills
and exercises are conducted at
appropriate intervals. Drills and
exercises have demonstrated the
capability to perform emergency
preparedness activities.

M.7.5 An adequate maintenance
program has been established.

M.7.6 An adequate quality assurance
program has been established, including
processes for tracking, trending, and
correcting significant conditions adverse
to quality.

M.7.7 Necessary environmental
permits have been obtained and
necessary environmental compliance
agreements are in place.

M.7.8 Safety programs have been
established that ensure that plant
personnel are trained and can respond
correctly to safety hazards.

M.7.9 Adequate reviews are
conducted by operational support
organizations with qualified personnel
at suitable intervals to monitor safety
performance.

M.7.10 A program for adequate
oversight of unresolved safety question
determinations has been implemented.

M.7.11 COperational support
organizations have the appropriate
administrative controls (e.g. schedules,
plans, policies, surveillances,
procedures) to ensure compliance with
appropriate Federal and State
regulations and good practices.

M.8 A formal program is established
to develop a site-wide culture that
places the highest priority on safety and
protection of the environment.

M.8.1 Policies, plans, and procedures
are established that can reasonably be
expected to support the desired cultural
changes such as placing the highest
priority on safety and protection of the
environment, formality and discipline of
operations, and inquisitive employee
attitudes.

M.8.2 A self-assessment process is in
place to provide a mechanism to
measure safety performance and to
determine and correct the root causes of
unusual occurrences.

M.8.3 Facility management
personnel are made aware of safety
issues and occurrences that could affect
their operations, and lessons learned are
applied.

M.8.4 The philosophy of openness on
matters affecting safety, health, and
environment is supported by an
effective public information program
and line management practices.

M.8.5 Management commitment to
the safe operation of the facility is
evident from personal involvement,
interest, and knowledge.

M.9 The resume of the EG&G
corporate review verfiy the readiness of
hardware, personnel, and management
systems to result plutonium operations.

M.10 An adequate startup test
program has been developed and the
non-plutonium handling portion has
been adequately implemented to

confirm the operability of equipment,
the viability of procedures, and the
training of operators. The startup test
program shall also include adequate
plans for graded plutonium testing to
simultaneously confirm operability of
equipment, the viability of procedures,
and the training of operators.

M.11 Functions, assignments,
responsibilities, and repo
relationships of individuals are clearly
defined, understood, and effectively
implemented with line management
responsibility for control of safety.

M.11.1 Responsibility, authority, and
accountability of each element of line
management, from top-level
management through shift supervisors,
is clearly defined by policy and evident
by practices.

M.11.2 Effective coordination and
communication exist among the line
organizations.

M.12 The DOE Rocky Flats
Operations Office (DOE/RFO) has
established oversight programs to
support the resumption of plutonium
processing operations.

M.12.1 The DOE/RFO organization
is committed to the safe operation of the
facility as evidenced by its day-to-day
involvement with operations activities
and its level of knowledge of plant
operations.

M.12.2 DOE/RFO has the capability
to verify the adequacy of EG&G's
operations at RFP prior to and following
resumption of operations.

M.12.3 DOE/RFO has established a
formal program to foster a safety culture
that places the highest priority on safety
and protection of the environment.

Appendix A—Statements of Credentials

Albert P. Baione is a nuclear engineer with
11 years experience. Mr. Baione worked in
the DOE Division of Naval Reactors for 10
years in nuclear facility operations and
safety. The majority of this work involved the
development and evaluation of refueling and
radiological control programs, including
evaluations of management and
organizational performance. Mr. Baione led
Naval Reactors Headquarters inspection
teams that appraised the performance of
nuclear-powered ships and nuclear ship
repair facilities in their implementation of
Headquarters radiological control
requirements. He serves as Engineering
Group Manage in SCIENTECH's Rockville,
Maryland, office and participates in various
safety and regulatory projects related to
nuclear engineering for the NRC and DOE.

Lawrence Blackwell is a Ph.D physicist
with 32 years of managment experience. He
provides consulting services in nuclear
facility safety, personnel, reliability
programs, emergency management,
specialized training, and industrial safety. In
his 12 years of employment at Los Alamos
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National Laboratory (LANL), Dr. Blackwell
held assignments in the Health, Safety, and
Environment Division including Safety
Director, Associate Division Leader, Fire
Protection Program Manager, and
Construction Project Manager, giving him a
broad background in industrial safety. He
was responsible for the complete revision
and documentation of the LANL industrial
safety program and developed the necessary
training and evaluation systems to ensure
implementation and compliance. Dr.
Blackwell also designed and operated the
LANL Emergency Operations Center and
directed the Emergency Management
Program,

C. Leslie Brown has 30 years experience in
nuclear criticality safety. He is a Fellow
Scientist with the Westinghouse Hanford
Company and is currently serving as a
criticality safety representative at the
plutonium finishing plant. Mr. Bronw has
conducted criticality experiments with fast
reactor fuel and performed criticality safety
analysis for commercial nuclear power
plants. He has served as a process engineer
at the plutonium fabrication plant and was
trained in criticality safety at the Hanford
Critical Mass Laboratory. He was elected a
Fellow of the American Nuclear Society
(ANS]) in 1889 and received the Bronze
George Westinghouse Signature Award for
Excellence in 1988 and the ANS Criticality
Safety Division Achievement Award in 1978.
He has published 76 documents, 14 ANS
transaction papers, and 11 journal articles on
the subject of ciriticality safety.

Elizabeth A. Conrad is a chemical engineer
with 8 years experience in nuclear chemical
processing operations at Westinghouse
Hanford Company (WHC). As a process
engineer in the PUREX Plant, she provided
technical shift support during the 1983 restart
of the plant and served as lead engineer for
neptunium recovery startup in 1985. In 1987,
she was chosen as the technical team leader
for the criticality safety review of chemical
process operations. As a senior process
engineer at the plutonium finishing plant
(PEP), Ms. Conrad contributed to the
successful restart of plutonium metal
production after the plant was shut down for
safety reasons. In 1988, she established and
managed the PEP Operations Training Group
instituting formal criteria for the evalnation
of operator and shift management
qualifications. Ms. Conrad is currently
assigned as the WHC technical advisory on
plutonium processing to the DOE Office of
Nuclear Materials,

Rowland E. Felt is a Ph.D, chemical
engineer with 28 years experience in
plutonium and uranium processing at the
DOE Hanford Site. His experience includes
development of aquecus and pyrochemical
processes for plutonium conversion and scrap
recovery. Dr. Felt served as the Process
Engineering Manager for the 234-5 Z Plant
and served as the Separation Process
Engineering Manager for the 200 Area at
Hanford. His safety experience includes
participating in the fire investigation at Rocky
Flats in 1969, conducting plutonium fire
experiments, and follow/on evaluation of
plutonium release fractions associated with
accident anelyses. Dr. Felts recent

assignment with Westinghouse Idaho Nuclear
Company included the development of a
flowsheet and supporting process analysis for
dose reduction, waste minimization, and
plant support operations for the Special
Isotope Separation Program. He is currently
serving as the Idaho National Engineering
Laboratory representative to the Planning
Support Group at the Savannah River Site.

Carl R. Forsberg has been involved in the
design and construction of high explosive and
nuclear material processing facilities for the
past 34 years. He served in the Plant
Engineering Department at the Lawrence
Livermore National Laboratory for 17 years
and served the Atomic Energy Commission
and DOE Office of Military Applications for
12 years. Mr. Forsberg was the construction
project manager during the design of the
Lawrence Livermore National Laboratory
plutonium facility and was the DOE
Headquarters project manager for the Office
of Military Applications during the latter haif
of construction of the Rocky Flats Plutonium
Recovery and Waste Treatment Facility,
Building 371/374. He retired from DOE In
1985; since then he has been provding
consulting services primarily related to
construction project management and facility
design.

Leonard W. Gray hes a Ph.D. in inorganic
chemistry, and is an internationally
recognized expert in actinide processing. He
has 20 years experience at the Savannah
River Site and 2 years experience at
Lawrence Livemore National Laboratory
(LLNL). Dr. Gray has authored or coauthored
more than 50 publications and presentations,
the majority having been written as a result
of new plutonium feedstocks or problems
resulting from upsets, As a process
troubleshooter, he dealt with the following
unit operations in plutonium processing:
dissolution, feed clarification, purification
(solvent extraction, cation exchange, anion
exchange, and selective precipitation),
isolation, and conversicn to either metal or
oxide. Dr. Gray is the Section Leader for the
Plutonium Processing Technology Section of
the Special Isotope Separation program at
LLNL. He provides technical leadership in all
areas of plutcnium processing (aqueous and
molten salt-based chemistries), equipment
engineering, process automation, and process
control.

Robert E. Hanvey has 35 years experience
in nuclear chemical processing at the
Savannah River Site (SRS) where he worked
in both plutonium finishing and residue
recovery operations, He has prepared safety
analysis reports for plutonium processing at
SRS, was a member of the DOE Operational
Readiness Review team at Lawrence
Livermore National Laboratory, and
participated in special studies for DOE
Headgquarters for plutonium residue recovery.
Since 1987, Mr, Hanvey has been a
preduction planner for Westinghouse
Savannah River Company at SRS. He works
with representatives from other DOE Nuclear
Weapons Complex Sites regarding the
transfer and processing of plutonium-239, Mr.
Hanvey also provides input on the future
direction for process improvements and
production schedules for the entire DOE
Nuclear Weapons Complex.

H. Michael Hawkins has a Graduate
Certificate in National Security and
Emergency Mobilization; he has 18 years
experience in emergency preparedness and
safeguards and security with the Atomic
Energy Commisson, NRC, DOE, and in the
commercial nuclear industry. Mr, Hawkins
has recently been involved in DOE's NMP
contract as an SAIC senior scientist in
support of the review and evaluation of the
Emergency Management Program. These
efforts include involvement with rewriting
DOE Order 5000.3A, participation in the
Occurrence Reporting Pilot Program at the
Savannah River Site and Rocky Flats Plant,
assistance to the DOE Office of Defense
Programs in the order compliance review of
Westinghouse and EG&G, and various
activities in direct support of the DOE Office
of Emergency Operations. For 8 years, Mr.
Hawkins was actively involved in the NRC's
Emergency Preparedness Program and was
instrumental in the design, construction, and
operation of the NRC Operations Center. Mr.
Hawkins was the Manager of the Seabrock
Nuclear Power Plant Emergency Plans and
Procedures organization and was an active
participant in Seabrook’s Initial Federal
Emergency Preparedness Exercise. His field
assignment at the Comanche Peak Steam
Electric Station included overall coordination
and scenario development of the initial
Emergency Preparedness exercise among
Texas Utilities (TU) Electric, Federal (NRC
and FEMA), State of Texas, and various local
governments.

Monique V. Helfrich is a Senior
Environmental Engineer at SAIC, she has 9
years experience in safety and environmental
issues at various DOE facilities. Ms. Helfrich
has an M.S. in Systems Engineering and is
currently providing technical support on
environment, safety, and health issues to the
Assistant Secretary of Defense Programs. Ms.
Helfrich was a senior environmental and
systems enginneer and on-site project
manager for a technical support contract to
the Rocky Flats Office Waste Management
Branch. This support included analysis of the
responsibilities and schedules inherent in
compliance agreements entered into by DOE,
the Environmental Protection Agency, and
the Colorado Department of Health; and
evaluation of waste disposal efforts in the
Pondcrete Pad Clearance and Solar
Evaporation Ponds Cleanup projects.

Charles R. Jones has an M.S. in Mechanical
Engineering with 24 years of experience
including a 20-year career in nuclear reactor
and nuclear weapon technology with the
United States Navy. In the Navy, he served
as a senior nuclear engineer and operator on
several nuclear-powered surface ships,
qualified as Chief Engineer of the USS
Nimitz, CVN 88, conducted a training
program for nuclear plant Chief Engineers,
and participated in team inspections of
nuclear power plants for the Pacific Fleet. He
is an experienced engineer troubleshooter for
technical problems associate with power
plant machinery, procedures, operator
training, plant system operations, and
qualification of maintenance personnel. From
1981 to 1986, he worked in the Navy
advanced weapons program on nuclear
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weapons safety, security, and control
matters. Since his retirement from the Navy
in 1988, he was assisted in safety system
inspections and system operational reliability
studies for various commerical nuclear power
plants. As an employee of SCIENTECH, Inc.,
Mr. Jones participated in the September 1989
and june 1990 Criticality Safety Assessments
at Rocky Flats, the December 1989 Rocky
Flats Facility Observation Team, and two
Technical Safety Appraisals in the area of
maintenance. He is currently providing
assistance to DOE Headquarters on
monitoring the progress of the Savannah
River Site Reactor Safety Improvement
Program (RSIP).

William Kerr is a Ph.D. electrical engineer
with 47 years of experience. He has been a
professor at the University of Michigan since
1953, where he served as Chairman of
Nuclear Engineering for 13 years and director
of Michigan Memorial-Phoenix Project from
1961 to the present time. He has been a
member of the Advisory Committee on
Reactor Safeguards [ACRS) of the Nuclear
Regulatory Commission since 1972, having
served three years as ACRS Chairman, most
recently in 1987 and 1988. Dr. Kerr has
consulted with Atomic Power Development
Associates, Oak Ridge National Laboratory,
and the Department of State and was a
member of the Michigan Governor's Task
Force on Nuclear Waste Disposal. He has
received the Compton Award of the
American Nuclear Society, Outstanding
Educator in America Award, and the NRC's
Meritorious Service Award.

James P. Knight has 30 years experience in
mechanical and nuclear engineering. He
worked for B years as a design engineer and
analyst for spacecraft, biochemical process,
and reactor equipment components. In the
later part of this period, he was Chief of the
Engineering Services Section for the National
Bureau of Standards Reactor (NBSR) and
Vice Chairman of the NBSR Hazards
Committee. For 17 years, Mr. Knight served
on the staff of the Atomic Energy
Commission and the Nuclear Regulatory
Commission in the regulation of nuclear
facility safety. He managed the safety review
and evaluation efforts on the mechanical,
structural, materials, and geosciences areas
for over 85 nuclear power plants as well as
other regulated nuclear facilities. He also led
numerous special evaluation teams dealing
with nuclear safety issues requiring
resolution at the Commission level. For the
past 5 years, Mr. Knight has managed the
Department of Energy headquarters programs
for licensing, quality assurance, and safety
appraisals. Mr. Knight is presently Director,
Office of Engineering and Operations
Support, Office of Defense Programs.

Matthew S. McCormick has 8 years
experience in nuclear facility safety analysis,
reactor operation, radiological controls,
environmental compliance, procedures, and
nuclear systems. He currently is a
supervisory nuclear engineer at DOE Rocky
Flat Operations Office. Previously, he was a
Senior Nuclear Engineer with the Savannah
River Restart Office and was a Nuclear
Engineer with the Office of Environment,
Safety, and Health. Mr. McCormick has also
served as @ DOE Headquarters site
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representative at the Savannah River Site. He
was a supervisory nuclear engineer at Mare
Island Naval Shipyard.

Roger |. Mattson is a Ph.D. mechanical
engineer with 26 years of experience. He
worked in nuclear facility design for 3 years
at Sandia Laboratory, served the Atomic
Energy Commission and the NRC for 17 years
in the regulation of nuclear facility safety,
managed radiation surveillence and
emergency preparedness at the
Environmental Protection Agency, assisted
the U.S. Government in responding to
accidents at Three Mile Island and
Chernobyl, and assisted the International
Atomic Energy Agency with siting standards
and safety principles. For 7 years et NRC, Dr.
Mattson directed the technical review of
applications for construction permits and
operating licenses for nuclear power plants.
He has received NRC Meritorious and
Distinguished Service Awards. Since 1987, he
has been Vice President of SCIENTECH, Inc.,
where he manages offices in Rockville,
Maryland, Washington, D.C,, and Dallas,
Texas, and consults in the areas of nuclear
safety, waste management, and
environmental protection. Dr. Mattson was
the Team Leader for the September 1988 and
June 1990 Criticality Safety Assessements at
the Rocky Flats Plant.

Gilbert A. Nicholson has an M.S, in
chemical engineering and 28 years experience
in the radiochemical processing field. His
process engineering responsibilities have
ranged from shift process control engineer to
team leader and coordinator for process
engineering and safety support functions at
the Hanford PUREX Plant. His management
experience includes process engineering and
control management at the PUREX Plant, and
management of the Hanford Plutonium
Finishing Plant. His Hanford Site safety
support experience includes development of
the draft Operational Safety Requirements
document and Final Safety Analysis Report
(FSAR) for the PUREX Plant. With SAIC, Mr.
Nicholson has provided extensive technical
support to the DuPont-Savannah River Site
(SRS) in the preparation of & major revision
to the SRS F-Canyon Safety Analysis Report
and to Westinghouse Hanford Company in
the preparation of major revisions to the
FSAR's for the Aging Waste Facility and the
B-Plant Waste Processing Facility.

Marvin P. Norin has an M.S. in mechanical
engineering and 37 years of experience. He is
a Senior Scientist at SAIC and has
participated in various readiness inspections
and safety reviews at numerous DOE
facilities, including the DOE Quality
Verification at Oak Ridge and a quality
inspection of the High Flux Isotope Reactor.
He assisted the DOE Office of Materials
Production in the development of an Action
Plan responding to the Tiger Team
Assessment of the Feed Materials Production
Center in Fernald, Ohio. Prior to joining
SAIC, he worked for DOE and its predecessor
agencies as Director of Regulatory
Development and as Deputy Director of
Safety, Quality Assurance, and Safeguards in
the Nucleer Energy Program; Chief of Codes
and Standards Branch; and was a systems
engineer for the Fast Flux Test Facility and
breeder demonstration plant design studies.

He serves on the Nuclear Standards Board of
the American National Standards Institute
and is a former member of the Institute's
Executive Standards Council. He is a membe~
of the American Society of Mechanical
Engineers.

Shirley J. Olinger has 8 years experience in
nuclear facility safety analysis, technical
specification and operationa! safety
requirements, reactor operations, operational
readiness reviews, radiological controls,
procedures, and nuclear systems. She is a
supervisory nuclear engineer at the DOE
Rocky Flats Office. She was also the
supervisory nuclear engineer at the Savannah
River Restart Office. In these two positions,
she has evaluated management and
organizational performance In implementing
DOE safety requirements. Prior to these
positions she served as a DOE Headquarters
site representative at Savannah River and as
a nuclear engineer for various DOE offices.
Ms. Olinger also was a supervisory nuclear
engineer at the Pearl Harbor Naval Shipyard.

James P. O'Reilly is a nuclear operations
management expert with 32 years of
experience. Mr. O'Reilly served in the U.S,
Navy nuclear power program, served in the
Atomic Energy Commission and the NRC for
23 years as the Chief Reactor Inspector and
Regional Administrator for Regions I and II,
and managed the nucle