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Federal Register
Vol. 56, No. 23

Monday, February 4, 1991

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are kayed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new bocks are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271
[Docket No. RM80-53]

Maximum Lawful Price and Inflation
Adjustments Under the Natural Gas
Policy Act

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule; order of the Director,
OPPR.

SUMMARY: Pursuant to the authority
delegated by 18 CFR 375.307(c)(1), the
Director of the Office of Pipeline and
Producer Regulation revises and
publishes the maximum lawful prices

prescribed under Title I of the Natural
Gas Palicy Act (NGPA) for the months
of February, March, April, 1991. Section
101(b)(6) of the NGPA requires that the
Commission compute and publish the
maximum lawful prices before the
beginning of each month for which the
figures apply.

EFFECTIVE DATE: February 1, 1991.

FOR FURTHER INFORMATION CONTACT:
Garry L. Penix, (202) 208-0822.
SUPPLEMENTARY INFORMATION:

Order of the Director, OPPR
Issued January 29, 1991.

Section 101{b)(6) of the Natural Gas
Policy Act of 1978 (NGPA) requires that
the Commission compute and make
available maximum lawful prices and
inflation adjustments prescribed in Title
I of the NGPA before the beginning of
any month for which such figures apply.

Pursuant to this requirement and
§ 375.307(c)(1) of the Commission's
regulations, which delegates the
publication of such prices and inflation
adjustments to the Director of the Office
of Pipeline and Producer Regulation, the
maximum lawful prices for the months
of February, March, April, 1991, are
issued by the publication of the price
tables for the applicable quarter. Pricing
tables are found in § 271.101(a) of the

TABLE |—NATURAL GAS CEILING PRICES
[Other Than NGPA Sections 104 and 106(a)]

Commission's regulations. Table I of

§ 271.101(a) specifies the maximum
lawful prices for gas subject to NGPA
sections 102, 103(b)(1), 105(b)(3),
106(b)(1)(B), 107(c)(5), 108 and 109. Table
I of § 271.101(a) specifies the maximum
lawful prices for sections 104 and 106(a)
of the NGPA. Table IlI of § 271.102(c)
contains the inflation adjustment
factors. The maximum lawful prices and
the inflation adjustment factors for the
periods prior to February, 1991, are
found in the tables in §§ 271.101 and
271102,

List of Subjects in 18 CFR Part 271
Natural gas.
Kevin P. Madden,

Director, Office of Pipeline and Producer
Regulation.

PART 271—[AMENDED]

1. The authority citation for part 271
continues to read as follows:

Authority: Natural Gas Act, 15 U.S.C. 717~
717w; Department of Energy Organization
Act, 42 U.S.C. 7101-7352; E.O. 12009, 3 CFR
1978 Comp., p. 142; Natural Gas Policy Act of
1978, 15 U.S.C. 3301-3432,

§271.101 [Amended]

2. Section 271.101(a) is amended by
adding the maximum lawful prices for
February, March, April 1991, in Tables I
and IL

Maximum l%v;fu pgioelpev MMBtu for
liveries in—
Spm"b“’,‘,-,' f' NGPA section Category of gas
Fobruay | March 1991 | April 1993
B New Natural Gas, Ceriain OCS Gas? $6.056 $6.090 $6.124
c New Onshore Production Wells? 3.682 3.691 3.700
£ Intrastate Existing Contracts 5723 5.751 5779
F Alternative Maximum Lawful Price for Certain Intrastate Rollover Gasr.................. 2.108 211 2116
G Gas Produced from Tight Formations* 7.364 7.382 7.400
H Stripper Gas 6.485 6.522 6.559
| Not Otherwise Co d 3.048 3.054 3.062
Comn:ndngJanmryI 1885, the price of natural gas finally determined to be new natural gas under section 102(c) was deregulated. (See part 272 of the

mmmt 19887, thepneeoi
27201

ed. (See
pnoeporMMBmwdevNGPAoecﬂonw@(b)(
3 Section 271.602(a) provides that

eamingassoldundermbmm
expired contract, adjusted for inflation or an alternative Maximum
o i e it s o PR omiion 8 5. e et e o o e e e e

i r gas negotiated contract price or 200% of the price specified
incentive ceiling price does not apply to certain gas after May 12, 1990, as a result of Commission

Order No. 519-A. (See § 271.703 of the

gas finally determined 1o be natural gas produced from a new, onshore production
commisdonsregulaﬁon&)Tmu.'oca!lmomhssucceedngme1987pubﬁceﬁondamaximumlaw1ul

contract the maximum lawful price is the
Lawtul Price specified in this Table. This alternative Maximum

of the price paid under the

Price for each month

the Comimission's regula

in subparl C of part 271. The
Comimission’s regulations.)
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TABLE II—NATURAL GAS CEILING PRICES: NGPA SECTIONS 104 AND 106(a)

[Subpart D, Part 271]

Maximum lawful price per MMBtu for deliveries
Category of natural gas and type of sale or contract =
Feb. 1991 Mar. 1991 Apr. 1991

Post-1974 gas: * All producers $3.046 $3.054 $3.062
1973-1974 Biennium gas:

Small producer 2.569 2.575 2.581

Larger producer. 187 1.976 1.981
Interstate rollover gas: All producers 1.129 1.132 1.135
Replacement contract gas or recompletion gas:

Small producer 1.447 1.451 1.455

Larger producer. 1.105 1.108 1.1
Flowing gas:

Small producer .730 732 734

Larger producer. 815 617 619
Certain Permian Basin gas:

Small producer 862 .864 666

Large producer 762 764 .766
Certain Rocky Mountain gas:

Small producer 862 864 .8e6

Large producer 730 732 734
Certain Appalachian Basin gas:

North subarea contracts dated after 10-7-69 696 .698 .700

Other contracts 644 646 648
Minimum rate gas: * All producers 377 378 379

! Prices for minimum rate gas are expressed in terms of dollars per Mcf, rather than MMBtu.
* This price may also be appiicable to other categories of gas (see §§ 271.402 and 271.602).

§271.102 [Amended]

3. Section 271.102(c) is amended by
adding the inflation adjustment for the
months of February, March, April, 1991
in Table III

TABLE Ill—INFLATION ADJUSTMENT

Month of Delivery Factor !
1991:
February 1.00247
March 1.00247
April 1.00247

! Factor by which price in preceding month is
multiplied.

[FR Doc. 91-2483 Filed 2-1-91; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 4

[T.D.91-11]

Pleasure Vessels of Switzerland
Entitied to Cruising Licenses

AGENCY: U.S, Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations by adding
Switzerland to the list of countries
whose pleasure vessels may be issued
U.S. cruising licenses. Customs has been
informed that yachts used and employed

exclusively as pleasure vessels
belonging to any resident of the U.S. are
allowed to arrive at and depart from
Swiss ports and cruise in the waters of
Switzerland without being subjected to
formal entry and clearance procedures.
Therefore, Customs is extending
reciprocal privileges to Swiss-flag
pleasure vessels.

DATES: These privileges became
effective for Switzerland on March 22,
1990. This amendment is effective
February 4, 1991.

FOR FURTHER INFORMATION CONTACT:
Kristina Ver Steeg, Carrier Rulings
Branch (202-566-5706).
SUPPLEMENTARY INFORMATION:

Background

Section 4.94(a), Customs Regulations
(19 CFR 4.94(a)), provides that U.S.
documented vessels with a recreational
endorsement, used exclusively for
pleasure, not engaged in any trade, and
not violating the customs or navigation
laws of the U.S., may proceed from port
to port in the U.S. or to foreign ports
without entering and clearing, as long as
they have not visited hovering vessels.
When returning from a foreign port or
place, such pleasure vessels are
required to report their arrival pursuant
to § 4.2, Customs Regulations (19 CFR
4.2).

Generally, foreign-flag yachts entering
the U.S. are required to comply with the
laws applicable to foreign vessels
arriving at, departing from, and
proceeding between ports of the U.S.
However, as provided in § 4.94(b),

Customs Regulations (19 CFR 4.94(b)),
pleasure vessels from certain countries
may be issued cruising licenses which
exempt them from formal entry and
clearance procedures (e.g., filing
manifests, obtaining permits to proceed
and paying entry and clearance fees).
Upon arrival at each port of entry in the
U.S., the master shall report the fact of
arrival to the appropriate Customs
office. Yachts or pleasure vessels not
carrying passengers or merchandise in
trade are exempt from paying tonnage
tax and light money pursuant to

§ 4.21(b)(5), Customs Regulations (19
CFR 4.21(b)(5)). Cruising licenses are
available to pleasure vessels of
countries which extend reciprocal
privileges to U.S. pleasure vessels. A list
of these countries is set forth in
§4.94(b).

By diplomatic note, the Government of
Switzerland informed the Department of
State that Switzerland permits U.S.-flag
yachts, used exclusively as pleasure
vessels and belonging to any resident of
the U.S., to arrive at and depart from
Swiss ports and to cruise the waters of
Switzerland without entering and
clearing Swiss Customs and without the
payment of any charges for entering or
clearing, dues, duty per ton, tonnage
taxes, or charges for cruising licenses.

On March 22, 1990, the Department of
State advised the Chief, Carrier Rulings
Branch, U.S. Customs Service, of the
position of Switzerland. The Chief,
Carrier Rulings Branch, is of the opinion
that satisfactory evidence has been
furnished to establish the reciprocity
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required in § 4.94(b), effective March 22,
1990. Accordingly, Switzerland should
be added to the list of countries set forth
in § 4.94(b).

The authority to amend this section of
the Customs Regulations has been
delegated to the Chief, Regulations and
Disclosure Law Branch.

Inapplicability of Public Notice and
Delayed Effective Date Requirements,
The Regulatory Flexibility Act and
Executive Order 12291

Because this amendment merely
implements a statutory requirement and
confers a benefit upon the public,
pursuant to 5 U.S.C. 553(b)(B), notice
and public procedure thereon are
unnecessary; further, for the same
reasons, good cause exists for
dispensing with a delayed effective date
under 5 U.S.C. 553(d) (1) and (3). Since
this document is not subject to the
notice and public procedure
requirements of 5 U.S.C. 553, it is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). This amendment does not meet
the criteria, for a “major rule” as defined
in E.O. 12291 and, accordingly, a
regulatory impact analysis is not
required.

Drafting Information

The principal author of this document
was Frank Foote, Regulations and
Disclosure Law Branch, U.S, Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 18 CFR Part 4

Customs duties and inspection,
Maritime carriers, Vessels, Yachts.

Amendment to the Regulations

To reflect the reciprocal privileges
granted to vessels registered in
Switzerland, part 4, Customs
Regulations (19 CFR part 4), is amended
as set forth below:

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The authority for part 4 is revised to
read in part as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624;
46 US.C. App. 3;

- * - * -

§ 4.94 also issued under 19 U.S.C. 1433,
1434, 1435, 1441, 46 U.S.C. App. 91, 104, 313,
314;

- - - - *

§4.94 [Amended]

2. Section 4.94(b), Customs Reguations
(19 CFR 4.94(b)), is amended by
inserting, in appropriate alphabetical
order, “Switzerland" in the list of

countries whose yachts may be issued
U.S. cruising licenses.

Dated: January 29, 1991.
Kathryn C. Peterson,

Chief, Regulations and Disclosure Law
Branch.

[FR Doc. 91-2510 Filed 2-1-91; 8:45 am]
BILLING CODE 4020-02-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD7-80-79])

Drawbridge Operation Regulations;
Canaveral Barge Canal, FL

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of Brevard
County, the Coast Guard is adding
regulations governing the Christa
McAuliffe (SR 3) drawbridge on Merritt
Island by permitting the draw to remain
closed during certain periods. This
change is being made because the
vehicular traffic pattern has changed.
This action will accommodate the needs
of vehicular traffic and still provide for
the reasonable needs of navigation.
EFFECTIVE DATE: These regulations
become effective on March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Walt Paskowsky, (305) 536-4103.
SUPPLEMENTARY INFORMATION: On
September 14, 1990, the Coast Guard
published proposed rule (55 FR 373805)
concerning this amendment. The
Commander, Seventh Coast Guard
District, also published the proposal as a
Public Notice dated September 28, 1990.
In each notice interested persons were
given until October 29, 1990, to submit
comments.

Drafting Information

The drafters of these regulations are
Walter J. Paskowsky, project officer,
and Lt. Genelle Tanos, project attorney.

Discussion of Comments

53 comments were received. One
commenter requested that the closed
periods remain the same and additional
traffic signals and lane capacity be
added to improve vehicular traffic flow.
The Florida Department of
Transportation is currently undertaking
a study for widening the roadway
corridor. 14 commenters including
petitions and a letter from a county
commissioner supported the county's
proposal. Several of these also

requested that the operating rules for the
nearby 401 drawbridge be studied or
changed. These comments were sent to
the owner of the 401 bridge for their
consideration. Several commenters
requested that tugs with tows be
prchibited from passing through during
the closed periods. The existing rule
requiring the draw to open as soon as
possible for tugs and tows and vessels
in distress is necessary to avoid possible
damage to the bridge structure or to the
vessels due to the difficulty such vessels
have in maintaining position within the
navigable channel. One suggested a fee
be collected for a vessel that requests a
drawbridge opening. This would require
a revision to 33 CFR part 117 and is
beyond the scope of this rule. 38
commenters, including 5 with petitions,
expressed support for the county's
proposal but cited a local newspaper
article that incorrectly reported the
proposed closure periods. No additional
information was presented to support a
change to the county's proposal. The
Coast Guard has carefully considered
the comments and has determined that
no new information has been presented
that justifies changing the proposed
regulation. The final rule is therefore,
unchanged in substance (minor editorial
changes have been made) from the
proposed rule published on September
14, 1990.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979).

The economic impact has been found
to be so minimal that a full regulatory
evaluation is unnecessary. We conclude
this because the regulations exempt tugs
with tows. Since the economic impact is
expected to be minimal, the Coast
Guard certifies that the rule will not
have a significant impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 117
Bridges.
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In consideration of the foregoing, part
117 of title 33, Code of Federal
Regulations, is amended as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2. Section 117.273(a) is revised to read
as follows:

§ 117.273 Canaveral Barge Canal.

(a) The draw of the Christa McAuliffe
bridge, SR 3, mile 1.0, near Indianola
shall open on signal from 6 a.m. to 10
p.m. except that, from 6:15 a.m. to 7:45
a.m. and 3:30 p.m. to 5:15 p.m. Monday
through Friday, except federal holidays,
the draw need not open for the passage
of vessels. From 10 p.m. to 6 a.m., the
draw shall open on signal if at least
three hours notice is given. The draw
shall open as soon as possible for the
passage of public vessels of the United
States, tugs with tows and vessels in
distress.

Dated: January 14, 1991.

Robert E. Kramek,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 91-2477 Filed 2-1-91; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-3%01-7]

Standards of Performance for New
Stationary Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: A notice entitled "Standards
of Performance for New Stationary
Sources: Amendments to subpart ]
(Petroleum Refineries) and Addition of
Performance Specification 7 to appendix
B" was published in the Federal Register
on October 2, 1990 (55 FR 40171). This
rule made revisions to bring the sulfur
dioxide monitoring requirements into
effect, add Performance Specification 7
for hydrogen sulfide continuous
emission monitoring systems, and add
pertinent information for data reduction.
In the rule, Method 5 was incorrectly
listed for determining particulate

emissions. This action corrects the
notice by designating either Method 5B
or 5F as the appropriate method.
EFFECTIVE DATE: February 4, 1991.

FOR FURTHER INFORMATION CONTACT:
Foston Curtis or Peter Westlin, Emission
Measurement Branch (MD-19),
Technical Support Division, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number (919) 541-1063.
SUPPLEMENTARY INFORMATION:

List of Subjects in 40 CFR Part 60

Air pollution control, Incorporation by
reference, Intergovernmental relations,
Petroleum refineries, Reporting and
recordkeeping requirements.

Dated: January 20,1991.
Michael Shapiro,

Acting Assistant Administrator for Air and
Radiation.

PART 60—[AMENDED]

40 CFR part 60 is amended as follows:
1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7414, 7416,
and 7601.

2. In § 60.108, paragraph (b)(2) is
revised to read as follows:

§60.106 Test methods and procedures.

* - * - -

(b) oo

(2) Method 5B or 5F is to be used to
determine particulate matter emissions
and associated moisture content from
affected facilities without wet FGD
systems; only Method 5B is to be used
after wet FGD systems. The sampling
time for each run shall be at least 60
minutes and the sampling rate shall be
at least 0.015 dscm/min (0.53 dscf/min),
except that shorter sampling times may
be approved by the Administrator when
process variables or other factors
preclude sampling for at least 60
minutes.

* - - - -

[FR Doc. 91-2537 Filed 2-1-91; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 90-438; RM-7441]

Radio Broadcasting Services; Dock
Junction, GA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 290C3 for Channel 290A at
Dock Junction, Georgia, and modifies
the construction permit for Station
WXMK(FM) to specify operation on the
higher class channel, at the request of
Southland Radio, Inc. See 55 FR 42030,
October 17, 1990. Channel 290C3 can be
allotted to Dock Junction in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 2.5 kilometers (1.6
miles) east of the community, in order to
avoid a short-spacing to a proposal to
substitute Channel 290C3 for Channel
290A at Lakeland, Georgia. The
coordinates are North Latitude 31-11-30
and West Longitude 81-28-50. With this
action, this proceeding is terminated.

EFFECTIVE DATE: March 18, 1991.

FOR FURTHER INFORMATION CONTACT:
Nancy ]. Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 90438,
adopted January 22, 1991, and released
January-30, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 280A and adding
Channel 290C3 at Dock Junction.

Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-2558 Filed 2-1-91; 8:45 am]
BILLING CODE 6712-01-M
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47 CFR Part 73
[MM Docket No. 90-443; RM-7239]

Radio Broadcasting Services;
Sikeston, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 250C3 for Channel 249A at
Sikeston, Missouri, In response to a
petition filed by Delta Radio
Corporation. See 55 FR 42741, October
23, 1890. We shall also modify the
license for Station KSTG(FM), Channel
249A, Sikeston, to specify operation on
Channel 250C3. The coordinates for
Channel 250C3 are 36-57-30 and 89-32-
05.

EFFECTIVE DATE: March 18, 1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMAT!ON: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 90443,
adopted January 22, 1991, and released
January 30, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M street NW.,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]
1. The authority citation for part 73

continues to read as follows:
Autherity: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by removing Channel 249A and adding
Channel 250C3 at at Sikeston.

Federal Communications Commission.
Andrew ]. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-2559 Filed 2-1-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 88-145; RM-6201; RM-
6408; RM-6409]

Radio Broadcasting Services;
Summerville, Summerton and
Bowman, SC

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Commission, on its own
motion, corrects the Report and Order
which, inter alia, substituted Channel
227C2 for Channel 228A at Summerville,
South Carolina, and modified the license
of Millennium Communications of
Charleston, Inc., for Station WWWZ-
FM to specify operation on the higher
powered channel. See 55 FR 51907,
December 18, 1990. The staff, in footnote
8, inadvertently stated that an
application for Channel 227C2 at
Summerville would not be accepted
until action is taken by the Court of
Appeals in Chester County
Broadcasting Co. v. FCC, Nos. 90-1496
et al. (DC Cir. Oct. 19, 1990).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Erratum,
MM Docket No. 88-145, released
January 30, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1918 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

Beverly McKittrick,

Assistant Chief, Policy and Rules Division,
Mass Media Bureau.

[FR Doc. 91-2560 Filed 2-1-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 89-596; RM-7144]

Radio Broadcasting Services; Canton,
SD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Dallas M. Tarkenton,
substitutes Channel 274A for Channel
273A at Canton, South Dakota, and
modifies his construction permit for
Station KIXS to specify operation on the
alternate Class A channel. Operation on
Channel 274A could permit Station KIXS
to operate with 6 kW of power. Channel
274A can be allotted to Canton in
compliance with the Commission's
minimum distance separation
requirements and can be used at the
transmitter site specified in Station
KIXS' construction permit. The
coordinates for Channel 274A at Canton
are North Latitude 43-17-05 and West
Longitude 96-32-49. With this action,
this proceeding is terminated.

EFFECTIVE DATE: March 18, 1991.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 89-596,
adopted January 22, 1991, and released
January 30, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under South Dakota, is
amended by removing Channel 273A
and adding Channel 274A at Canton.

Federal Communications Commission.

Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureaqu.

[FR Doc. 91-2561 Filed 2-1-91; 8:45 am]

BILLING CODE 6712-01-M
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47 CFR Part 73 47 CFR Part 90 most part 90 radio services below 860
MHz to serve eligible end users within
[MM Docket No. 90-455; RM-7356] (PRIDeskendio 00-45:E0C 2y %61 these services; (2) allow private carriers
RIN 3080-AE59 operating in the Business Radio Service
Radio Broadcasting Services; to serve all part 90 eligibles; and (3)
Bloomer, W1 Expansion of Eligibility and Shared permit private carrier paging licensees
Use Criteria for Private Land Mobile on paging-only channels in the Business
aceNcy: Federal Communications Frequencies Radio Service below 800 M‘};Iz an;i on
Commission. AGENCY: Federal Commrunications the private carrier paging channels at
ACTION: Final ride. Comiilsston: 900 MHz to serve individuals and the

SUMMARY: This decument substitutes
Channel 236C3 for Channel 236A at
Bloomer, Wisconsin, and modifies the
construction permit for Station
WPHQ(FM) to specify operation on
Channel 236C3, in response to a petition
filed by Starcom, Inc. See 55 FR 43148,
October 26, 1990, The coordinates for
Channel 236C3 are 45-00-30 and
91-19-59.

EFFECTIVE DATE: March 18, 1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 90-455,
adopted January 22, 1991, and released
January 30, 1991. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch [room 230), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by removing Channel 236A
and adding Channel 236C3 at Bloomer.
Federal Communications Commission.
Amndrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 91-2562 Filed 2-1-81; 8:45 am]

BILLING CODE 6712-01-M

ACTION: Final rule,

summaRY: This action expands the list
of entities eligible to use paging
operations in the private land mobile
radio services. Specifically, paging
licensees in the Business Radio Service
may now serve all eligibles in the
Private Radio Services as well as the
Federal Government, and private carrier
paging licensees in the 829-930 MHz
band may also provide service to
representatives of the Federal
Government. This action is necessary to
satisfy the growing demand for paging
operations and %o provide the Federal
Government alternatives to meeting
their diverse paging requirements. The
intended effect of this action is to
extend the benefits of private radio
communications services to end users
who have demonstrated a need for these
services and to make more effective use
of the spectrum.

EFFECTIVE DAYE: March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Rosalind Allen, Land Mobile and
Microwave Division, Private Radio
Bureau, {202]) 634-2443.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, PR Docket No. 89-45,
adopted on January 17, 1991 and
released january 80, 1991. The full text
of the Report and Order is available for
inspection and copying normal
business hours in the FCC Private Radio
Bureau, Land Mobile and Microwave
Division, Rules Branch {room 5202}, 2025
M Street, NW., Washington, DC. The
complete text may also be purchased
from the Commission’s copy contractor,
Downtown Copy Center, 1114 21st
Street, NW., Washington, DC 20037,
(202) 452-1822.

Shmmary of Report and Order

1. In March of 1989, the Commission
initiated this proceeding by Notice of
Proposed Rule Making, 54 FR 14108,
April 7, 1989, with the goal of expanding
eligibility criteria and in i
greater flexibility into shared use of
licensed facilities on private land mobile
spectrum. Specifically, the Commission
proposed changing the part 80 eligibility
criteria to: (1) Permit non-eligible
entrepreneurs to be licensed directly in

Federal Government.

2. After reviewing the record and
considering the concerns raised in the
comments ‘to the Notice, the
Commission decided to adopt only
partly what it proposed. The
Commission declined to adopt most of
its proposals dealing with broad
eligibility criteria in the private land
mobile radio services. The Commission
did, however, extend to private carrier
paging operators in the Business Radio
Service on paging-only frequencies the
authority to serve all part 980 eligibles as
well as the Federal Government. Private
carrier paging licensees on the 929-930
MHz frequencies may also now serve
the Federal Government. Individuals
were continued to be excluded as
eligibles for service from private carrier
paging licenees.

List of Subjects in 47 CFR Part 80

Private carriers, Radio.

Amendgtory Text

Part 90 of chapter 1 of title 47 of the
Code of Federal Regulations, 47 CFR
part 80, is amended as follows:

PART 90—[AMENDED]

1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4, 303, 48 Stat., as
amended, 1068, 1082, 47 U.S.C. 154, 303,
unless otherwise noted.

2. 47 CFR 90.75 is amended by revising
paragraph {c}{10) to read as follows:

§90.75 Business radio service.

* - " - *

(c) LA N

(10) This frequency is assigned only
for ene-way paging communications to
mobile receivers. Only A1D, A2D, A3E,
F1D, F2D, F3E or G3E emissions may be
authorized. Licensees may provide one-
way paging communications on this
frequency to persons eligible for
licensing under subpart B, C, D, or E of
this part and to representatives of
Federal Government agencies.

- ~ - - -

3. 47 CFR 90.494 is amended by
revising footnote 1 in the table in
paragraph (a) to read as follows:
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§90.434 One-way operations in the 929-
930 MHz Band.

(a] . v o*

! Above Line A this frequency is
available only to eligibles in Pool 1.

Frequencies listed in Pool 1 are
available for shared use by all eligible
part 90 users except those eligible as
private carrier paging (PCP) licensees.

Frequencies listed in Pool 2 are
available only for shared use by private

carrier paging (PCP) licensees in
providing one-way paging service to
representatives of Federal Government
agencies and to persons eligible for
licensing under subpart B, C, D, aor E of
this part.

Frequencies 929.7625 and 929.9875
MHz are available for shared use in
multi-area paging systems by private
carrier paging (PCP) licensees.

Frequencies 929.2625 and 929.4875
MHz are available only for shared use
in multi-area paging systems for all part
90 users except private carrier paging
(PCP) licensees.
L *

* * *

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 91-2563 Filed 2-1-91; 8:45 am]
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register
Vol. 56, No. 23

Monday, February 4, 1991

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in ‘the mule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No, 90-231]

Importation of Avocados from New
Zealand

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the Fruits and Vegetables regulations to
allow the importation of avocados from
New Zealand, subject to our inspection
at the port of first arrival and treatment
if injurious insects are found. We are
taking this action as the result of a
request from the Government of New
Zealand and because there appears to
be no significant pest risk associated
with the importation of avocados from
New Zealand under these
circumstances.

DATES: Consideration will be given only
to comments received on or before
March 6, 1991.

ADDRESSES: To help ensure that your
written comments are considered, send
an original and three copies to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 866, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket Number
90-231. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert L. Griffin, Head, Permit Unit,
PPQ, APHIS, USDA, room 632, Federal
Building, 8505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8645.

SUPPLEMENTARY INFORMATION:

Background

The Fruits and Vegetables regulations
in 7 CFR 319.56 et seg. prohibit or
restrict the importation into the United
States of certain fruits and vegetables to
prevent the introduction and
dissemination of injurious insects,
including fruit and melon flies, that are
new to or not widely distributed within
and throughout the United States,
Section 319.56-6 provides guidelines for
the inspection, disinfection, or refusal of
entry for imported fruits and vegetables
at the port of first arrival and at the
destination point at the option of the
United States Department of Agriculture
(USDA).

Recently, the Minister of Agriculture
and Fisheries of New Zealand requested
that we consider allowing the entry of
avocados from New Zealand, because
New Zealand produces more avocados
than its population can consume. The
Administrator of the Animal and Plant
Health Inspection Service (APHIS) has
determined, based upon a review of
scientific literature, that New Zealand is
free from certain injurious insects,
including fruit and melon flies. Based on
information obtained by APHIS
officials, we have determined that any
other injuricus insects that might be
carried from New Zealand on the
avocados would be easily detectable by
a United States Department of
Agriculture inspector. The inspector is
authorized to require disinfection or
treatment in accordance with § 319.56-6
if such insects are detected and to refuse
entry if the fruit or vegetable cannot be
cleaned by disinfection or treatment.

Therefore, we propose to add a new
§ 319.56-2s to allow the importation of
avocados from New Zealand, subject to
inspection at the port of first arrival and
disinfection or treatment if any injurious
insects are found.

Executive Order 12291 and Regulatory
Flexibility Act

This proposal has been reviewed in
conformance with Executive Order
12291 and has been determined not to be
a “major rule.” Based on information
compiled by the Department, it has been
determined that this proposed rule, if

_adopted, would have an effect on the

economy of less than 100 million dollars;
would not cause a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic

regions; and would not cause a
significant adverse effect on
competition, employmesnt, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This document proposes to change the
fruit and vegetable regulations (title 7
CFR subpart 319.56) to list avocados
from New Zealand as enterable into the
United States. If this change is adopted,
avocados from New Zealand would be
allowed entry into the United States
subject to inspection. Disinfection or
treatment would also be required if
found necessary by the inspector.

No increase in pest infestations are
foreseen, because New Zealand is free
from certain injurious insects and any
other injurious insects would be easily
detectable by an inspector. Therefore,
no adverse economic consequences are
expected in the United States as a result
of this proposed regulatory change.

According to the United States
Department of Commerce, avocados are
produced on 6,902 fruit-and-tree-nut
farms in the United States. Eighty-six
percent or 5,920 of these farms are
located in California. The other
significant producing State is Florida.
Information on the size of these U.S.
fruit-and-tree-nut-producing farms is
unavailable, and no data concerning
avocado-only-producing farms is known.
In general, 46 percent of the farms
producing fruit and tree nuts in
California and Florida are run by
operators whose principal occupation is
farming, the remaining 54 percent are
run by operators whose principal
occupation is other than farming.
Approximately 17 percent of farms in
California and Florida which produce
fruit and tree nuts have sales of
agricultural products in excess of
$100,000, while 10 percent have sales
between $50 to $100,000, 27 percent have
sales between $10 to $50,000, and 46
percent have sales below $10,000. Farms
run by operators whose principal
occupation is not farming are more
likely to have sales below $10,000.

According to the Agricultural
Marketing Service and the Economic
Research Service of USDA, U.S.
avocado production currently totals 175
to 200 thousand metric tons annually,
and U.S. imports of avocados currently
total 4.5 to 5.5 thousand metric tons
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annually. Most of these imports arrive
from Chile. Annual avocade supplies in
the United States thus total
approximately 180 to 206 thousand
meltric tons,

New Zealand produces one thousand
metric tons of avocadoes annually. it is
unlikely that U.S. imports of avocados
from New Zealand would total more
than 500 metric tons annually. Avocado
imports from New Zealand would likely
arrive in the United States during the
late summer and fall months (July-
December) as do imports from Chile.
Imports from New Zealand, therefore,
would compete with only a portion of
U.S. production. Approximately 50
percent of U.S. avocado production is
currently available bewtween July and
December and total U.S. suppleis (US.
production plus imports) during July-
December range from 92 to 106 thousand
metric tons. The additional avocados
expected from New Zealand as a result
of the regulatory change proposed in
this docket would add only 0.5 percent
to the total available supply in the U.S.
during July-December. This slight
increase in supply is unlikely to cause
an appreciable change in T.S. avocado
prices, and thus no impact on 1.S.
avocado producers or consumers would
be expected as a result of this proposed
regulatory change. However, U.S.
importers of avocados would be
expected to realize a small economic
benefit due to the slight increase in
supply.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U'S.C. 3501 et
seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. [See 7 CFR,
subpart V.)

List of Subjects in 7 CFR Part 319

Agricultural commodities, Fruit,
Imports, Plant diseases, Plant pests,

Plants {Agriculture), Quarantine,
Transpertation.

PART 319—FOREIGN QUARANTINE
NOTICES

Accordingly, we propose to amend 7
CFR part 319 as follows:

1. The authority citation for part 319
would continue to read as follows:

Authority: 7 US.C. 150dd. 150ee, 1501, 151-
167; 7 CFR 217, 2.51, and 371.2(c), unless
otherwise noted.

2. In subpart—Fruits and Vegetables,

a new § 319.56-2s would be added to
read as follows:

§319.56-2s Administrative instructions;
conditions governing the entry of avecados
from New Zealand.

Avocados may be imported into the
United States from New Zealand in
accordance with § 319.56-6 and all other
applicable requirements of this subpart.

Done in Washington, DC, this 30th day of
January, 1991,

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 91-2571 Filed 2-1-91; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration
21 CFR parts 1301 and 1304

Definition and Exemption of Affiliated
Practitioners

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Notice of proposed rulemaking.

SumMMARY: The DEA proposes to amend
affiliated practitioner in part 1304, and
exempting certain affiliated
practitioners from the requirements of
registration in part 1301.

The new definition and exemption
will permit nurse practitioners,
physician's assistants and similar health
care professionals to prescribe
conirolled substances as agents of the
physicians with whem they are
affiliated.

DATES: Written comments and
objections must be received on or before
April 5, 1991.

ADDRESSES: Comments and objections
should be submitted in quintuplicate to
the Administrator, Drug Enforcement
Administration, Washington, DC 20537,
Attention: BEA Federal Register
Representative/CCR.

FOR FURTHER INFORMATION CONTACT:
Frank L. Sapienza, Deputy Chief, Liaison
and Policy Section, Office of Diversion
Control. Drug Enforcement

Administration, Washington, DC 20537.
Telephone {202) 307-7297.

SUPPLEMENTARY INFORMATION: Sec.
1301.24 of title 21 of the Code of Federal
Regulations concerns the exemption of
agents and employees of a registered
practitioner from the requirement of
registration in order to dispense or
administer controlled substances.
However, § 1301.24 does not address the
affiliated practitioner such as the nurse
practitioner, advanced practice
registered nurse, certified nurse
midwife, nurse anesthetist, obstetrical
nurse, critical care nurse, physician
assistant, or prescribing pharmacist who
administers, dispenses and prescribes
controlled substances under a
supervising or sponsoring practitioner.

Nurse anesthetists are included in
these regulations so that they may
prescribe centrolled substances as
affiliated practitioners under
appropriate circumstances. However,
DEA recogaizes that nurse anesthetists
rarely prescribe controlled substances.
The direct administration, or the
ordering of controlled substances pre-
operatively, intra-operatively or post
operatively, by a nurse anesthetist does
involve prescribing within the meaning
of 21 CFR 1306.02(f). These regulations
do not require any change in the current
practice and procedures of nurse
anesthetists or the institutional and
individual practitioners with whom they
may practice.

It is the DEA’s position that only those
practitioners who, by virtue of the
statutory authority vested in their
professions, have plenary authority to
administer, dispense, and prescribe
controlled substances without
supervision, control, or oversight of
another professional, shall be given an
individual DEA registration.
Independent controlled substance
prescriptive authorization granted by
state legislation is a prerequisite to the
issuance of a DEA registration number
for a practitioner. The affiliated
practitioner who administers, dispenses,
and prescribes controlled substances
under derived authority set forth in a
protocol, collaborative practice
agreement, or utilization plan with a
registered practitioner, is or acts as an
agent or employee of that registered
practitioner. The affiliated practitioner,
when acting in the usual course of
business of employment may
administer, dispense and prescribe
controlled substances using the
registration of the supervising or
sponsoring practitioner and is exempt=d
from being individually registered.
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DEA also proposes to amend § 1304.02
of title 21 of the Code of Federal
Regulations to define the term affiliated
practitioner. The definition establishes
that the affiliated practitioner is or acts
as an agent or employee of a registered
practitioner and may administer,
dispense, and prescribe a controlled
substance by virtue of a protocol,
collaborative practice agreement, or
utilization plan entered into with the
supervising or sponsoring practitioner.

In view of the above. DEA proposes to
amend § 1304.02 by adding the definition
of affiliated practitioner.

The Deputy Assistant Administrator,
Office of Diversion Control, hereby
certifies that this proposed rule will
have no significant impact upon entities
whose interests must be considered
under the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. This rule is not a
major rule for the purposes of Executive
Order (E.O.) 12291 of February 17, 1981.
Pursuant to sections 3(c)(3) and
3(e)(2)(C) of E.O. 12261, this proposed
rule has been submitted for review of
the Office of Management and Budget.

This action has been analyzed in
accordance with the principles and
criteria contained in E.O. 12612, and it
has been determined that the proposed
rule has no implications which would
warrant the preparation of a Federalism
Assessment.

List of Subjects
21 CFR Part 1301

Administrative practice and
procedure, Drug Enforcement
Administration, Drug traffic control,
Security measures.

21 CFR Part 1304

Drug Enforcement Administration,
Drug traffic control, Reporting
requirements.

For reasons set out above, it is
proposed that 21 CFR parts 1301 and
1304 be amended as follows:

PART 1301—{AMENDED]

1. The authority citation for part 1301
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
871(b), 875, 877.

2. Sec. 1301.24 is amended by adding a
new paragraph (d) which reads as
follows:

§ 1301.24. Exemption of agents and
employees: affillated practitioners.

* * * * *

(d) An affiliated practitioner, as
defined in § 1304.02 of this chapter,
when acting in the usual course of
business or employment, may

administer, dispense and prescribe
controlled substances using the
registration of the supervising and/or
sponsoring practitioner in lieu of being
individually registered provided that:

(1) Such affiliated practitioner is
authorized to do so under the laws of
the jurisdiction in which the affiliated
practitioner practices;

(2) The supervising and/or sponsoring
practitioner authorizes the affiliated
practitioner to adminster, dispense, and
prescribe controlled substances using
the supervising and/or sponsoring
practitioner's registration and
designates a specific internal code
number for each affiliated practitioner
so authorized. The code number shall
consist of numbers, letters or a
combination thereof and shall be a
suffix to the practitioner's DEA
registration number preceded by a
hyphen (e.g. APO123456-10 or
APO123456-A2); and

(3) A current list of internal codes and
the corresponding affiliated
practitioners is kept by the supervising
and/or sponsoring practitioner and is
made available upon request to other
registrants, regulatory and law
enforcement agencies for the purpose of
verifying the authority of the affiliated
practitioner to prescribe.

PART 1304—[AMENDED]

1. The authority citation for part 1304
continues to read as follows:

Authority: 21 U.S.C. 821, 827, 871(b), 958(d),
965, unless otherwise noted.

2. Section 1304.02 is amended by
redesignating paragraph (i) as paragraph
(j) and adding a new paragraph (i)
which reads as follows:

§ 1304.02. Definitions.

* * * * *

(i) The term affiliated practitioner
means a nurse practitioner, advanced
practice registered nurse, certified nurse
midwife, nurse anesthetist, obstetrical
nurse, critical care nurse, physician
assistant, prescribing pharmacist, or
other such health care professional who
is or acts as an employee or agent of a
registered practitioner and has been
granted authorization by a state or
jurisdiction in which the affiliated
practitioner practices to administer,
dispense, and prescribe a controlled
substance in the usual course of
professional practice pursuant to a
protocol, collaborative practice
agreement, or utilization plan with a
registered practitioner.

* - * * *

Dated: December 28, 1390.
Gene R. Haislip,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FR Doc. 91-2262 Filed 2-1-91; 8:45 am]
BILLING CODE 4410-08-M

21 CFR Part 1301

Registration of Manufacturers,
Distributors, and Dispensers of
Controiled Substances

AGENCY: Drug Enforcement
Administration (DEA). :
AcTION: Notice of proposed rulemaking.

SUMMARY: The DEA proposes to amend
its regulations to modify the existing
language found in 21 CFR 1301.76(a)
regarding the employment by any
registrant of any person who has had an
application for registration denied, or
has had a registration revoked, at any
time. The proposed amendment would
extend the section’s prohibition to any
person who has been convicted of a
felony relating to controlled substances
or who has surrendered a registration as
a consequence of controlled substance
investigation.

DATES: Written comments and
objections must be received on or before
April 5, 1991.

ADDRESSES: Comments and objections
should be submitted in quintuplicate to
the Administrator, Drug Enforcement
Administration, Washington, DC 20537,
Attention: DEA Federal Register
Representative/CCR.

FOR FURTHER INFORMATION CONTACT:
G. Thomas Gitchel, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
telephone (202) 307-7297.

SUPPLEMENTARY INFORMATION: 21 CFR
1301.76(a) was originally promulgated to
prohibit registrants from employing
persons who had previously had a
registration revoked, or had an
application for registration denied, in
any position giving that person access to
controlled substances. The provision
worked well for many years since most
individuals for whom controlled
substance access was a concern fell into
the categories of revoked or denied
registrants. In recent years, the DEA has
encountered many instances in which
individuals who had been convicted of
felonies relating to controlled
substances, or who had surrendered
their registrations in lieu of civil,
criminal or administrative actions
resulting from their improper handling of
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controlled substances, were employed
by registrants in positions which gave or
required unlimited access to controlled
substances. This proposed rule will add
the additional categories of individuals
to those whose employment was
previously prohibited. It should be noted
that the DEA has frequently waived the
prohibitions of § 1301.76{a) on the
request of a registrant who has been
fully advised of the employee's past
history involving controlled substances
and who has agreed to closely monitor
and supervise the employee's activities
and access to controlled substances.
Such waivers will continue to be
granted in appropriate circumstances.

The Deputy Assistant Administrator,
Office of Diversion Control, hereby
certifies that this proposed rule will
have no significant impact upon entities
whose interests must be considered
under the Regulatory Flexibility Act, §
U.S.C. 601 et seq. This proposed rule is
not a major rule for the purposes of
Executive Order (E.O.) 12291 of
February 17, 1981.

Pursuant to sections 3[c)(3) and
3[e){2)(C) of E.O. 12291, this proposed
rule has been submitted to the Office of
Management and Budget for review, and
approval of that office has been
requested pursuant to the provisions of
the Paperwork Reduction Act of 1980, 44
U.S.C. et seq.

This action has been analyzed in
accordance with the principles and
criteria in E.O. 12612, and it has been
determined that the proposed rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 21 CFR 1301

Administrative practice and
procedure, Drug Enforcement
Administration, Drug traffic control,
Security measures.

For reasons set out above, it is
proposed that 21 CFR part 1301 be
amended as follows:

PART 1301—AMENDED]

1. The authority citation for part 1301
continues to read as follows:

Authority: 21 US.C. 821, 822, 823, 824,
871(b). 875, B77.

2. Section 1301.76 is proposed to be
amended by revising paragraph [a) to
read as follows:

§ 1301.76 Other security controls for
practitioners.

(a) The registrant shall not employ, as
an agent or employee who has access to
controlled substances, any person who
has been convicted of a felony offense
relating to controlied substances or who,

at any time, had an application for
registration denied, had a registration
revoked or has surrendered a2 .
registration for cause. For purposes of
this subsection, the term “for cause”
means a surrender in lieu of, oras a
consequence of, any federal or state
administrative, civil or criminal action
resulting from an investigation of the
individual's handling of controlled

substances.
Dated: December 24, 1990.
Gene R. Haislip,

Deputy Assistant Administralor, Office of
Diversion Centrol, Drug Enforcement
Administration.

[FR Doc. 81-2528 Filed 2-1-91; 8:45 am)
BILLING CODE 4410-09-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFRPart 1

[CO-077-90]

RIN 1545-AP14

Regulations Under Section 382 of the
internal Revenue Code of 1986;
Application of Section 382 in Short
Taxable Years and With Respect to
Controlled Groups

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations under section 382
of the Internal Revenue Code of 1986
(relating to limitations on net operating
loss carryforwards and certain built-
losses following an ownership change).
Rules are proposed under §§ 1.382-4 and
1.382-5 pursuant to the statutory
direction under section 382(m) to
preseribe regulations concerning short
taxable years and controlled groups.
Additional rules are proposed as
amendments to § 1.382-2T relating
principally to corporations that cease to
exist following a merger or similar
transaction.

DATES: Written comments, requests to
appear, and outlines of oral comments
to be presented at the public hearing
scheduled for April 8, 1991, at 10 a.m.
must be received by March 29, 1991. See
notice of hearing published elsewhere in
this issue of the Federal Register.
ADDRESSES: Send comments, requests to
appear, and cutlines of oral comments
to: Internal Revenue Service, P.O. Box
7604, attention CC:CORP:T:R {CO:077-
90), room 4429, Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
David P. Madden (202) 566-3205 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1930 (44
U.S.C. 3504(h)). Comments on the
collection of infoermation should be sent
to the Office of Management and
Budget, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with cepies to
the internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224.

The collection of information in these
proposed regulations is in § 1.382-5(h).
This information is required by the
Internal Revenue Service to assure
compliance with section 382(m)(5) so
that the value of a loss corporation that
is a member of a controlled group is not
taken into account more than once in
computing the section 382 limitations for
losses of the corporations in the
controlled group. The respondents will
be members of controlled groups as
defined in section 1563(a) (and as
modified under section 382{m)(5)) who
elect to restore value or have value
restored to them under proposed
§ 1.382-5(c)(2).

The following estimates are an
approximation of the average time
expected to be necessary for a
collection of information. They are
based on such information as is
available to the Internal Revenue
‘Service. Individual respondents may
require greater or lesser time, depending
on their particular circumstances.

Estimated total annual reporting
burden: 875 hours. Estimated burden per
respondent varies from 10 minutes to 30
minutes, depending on individual
circumstances, with an estimated
average of 15 minutes.

Estimated number of respondents:
21,000.

Estimated frequency of responses:
Once every 6 years.

Background

This document contains proposed
amendments to part 1 of title 26 of the
Code of Federal Regulations under
section 382. Section 382 was amended
by section 621 of the Tax Reform Act of
1986 (Pub. L. No. 98-514, 100 Stat. 2085
(19886}), section 10225 of the Revenue Act
of 1987 {Pub. L. No. 100-203, 101 Stat. 413
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(1987)), section 1006(d) of the Technical
and Miscellaneous Revenue Act of 1988
(Pub. L. No. 100-647, 102 Stat. 3342
(1988)), and section 7205 of the Revenue
Reconciliation Act of 1989 (Pub. L. No.
101-239, 103 Stat, 2106 (1989)).

Explanation of Provisions
A. Overview

Under section 382, if an ownership
change occurs with respect to a loss
corporation (as defined in section 382
and the regulations thereunder), the
amount of the loss corporation’s taxable
income for a post-change taxable year
that may be offset by the net operating
losses of the loss corporation arising
before the ownership change (and
certain built-in losses or deductions
recognized by the loss corporation after
an ownership change) is subject to a
limitation known as the section 382
limitation. The section 382 limitation for
a taxable year of a loss corporation
after an ownership change generally
equals the fair market value of the stock
of the corporation immediately before
the ownership change multiplied by the
long-term tax-exempt rate (a rate of
return published periodically in the
Internal Revenue Bulletin). See generally
sections 382 (b), (e), and (f).

Section 383 and § 1.383-1T provide
that if an ownership change occurs with
respect to a loss corporation, the section
382 limitation for any post-change year
also applies to limit the amount of
capital gain or regular tax liability that
may be offset by capital losses and
excess credits of a loss corporation that
are attributable to periods ending on or
before the ownership change.

In general, an ownership change
occurs if the percentage of stock of a
loss corporation owned by one or more
5-percent shareholders has increased by
more than 50 percentage points over the
lowest percentage of such stock that
was owned by such persons at any time
during the testing period. The
percentage ownership interest of a
shareholder generally is the ratio of the
fair market value of the loss corporation
stock owned by the shareholder to the
total fair market value of the loss
corporation’s outstanding stock.

Generally, the inquiry whether there
is an ownership change with respect to
net operating loss carryovers and
certain built-in losses or deductions of a
loss corporation continues even though
the loss corporation ceases to exist
under state law if its tax attributes are
succeeded to and taken into account by
another corporation in a transaction
described in section 381(a). For this
purpose, the distributor or transferor
loss corporation is treated as continuing

in existence (with the stock of the
acquiring corporation being treated as
its stock) and its losses are separately
accounted for until the net operating
loss carryovers of the distributor or
transferor are fully absorbed or expire
under section 172 and any net
unrealized built-in losses (determined as
if the date of the transfer were a change
date) may no longer be treated as pre-
change losses. See § 1.382-2T(f)(1) (ii)
and (iii). Similar rules apply for excess
credits and capital loss carryovers.

Sections 382 (m)(2) and (m)(5) provide
regulatory authority for rules regarding
the application of sections 382 and 383
with respect to (i) short taxable years
and (ii) appropriate adjustments so that
value, built-in gain and loss, and other
items are not omitted or taken into
account more than once in the case of
any group of controlled corporations
described in section 1563(a). For this
purpose, section 1563(a) is applied by
substituting “'50 percent' for 80
percent” each place that it appears and
by disregarding section 1563(a)(4).

B. Proposed regulations

1. Section 1.382-2T (relating to the
determination of an ownership change
under section 382).

Under proposed § 1.382-2T(f)(1)(iv),
after a transaction described in section
381(a), a distributor or transferor
corporation will not be considered as
continuing in existence (A) following an
ownership change of the distributor or
transferor corporation in connection
with, or after, the section 381(a)
transaction, or (B) if there is a period of
5 consecutive years following the
section 381(a) transaction during which
there is not an ownership change of the
distributor or transferor corporation.
Accordingly, following the change date
or the 5 consecutive year period, the
separate accounting under § 1.382-
2T(f)(1)(iii) is no longer required for
purposes of determining if there is an
ownership change with respect to the
loss carryovers and other attributes of
the distributor or transferor corporation;
such an ownership change is considered
to occur only if there is an ownership
change of the acquiring corporation.

Proposed § 1.382-2T(f)(1)(v) and the
proposed amendments to § 1.382-
2T(f)(4) apply the rules relating to
successors to loss corporations to a
corporation that receives certain built-in
loss assets from another corporation
and has an adjusted basis in the assets
determined, directly or indirectly, in
whole or in part, by reference to the
other corporation’s basis. A
corresponding change is also proposed
to the definition of predecessor
corporation in § 1.382-2T(f)(5).

The regulations also propose to
amend the definition of stock in § 1.382—
2T(f)(18)(i) to provide that, for purposes
of determining the percentage of stock of
a corporation owned by a person, each
share of all the outstanding shares of
stock that have the same material terms
is treated as having the same value.
Thus, for example, a control premium or
blockage discount is not taken into
account in determining the percentage of
stock owned by any person.

Each of these rules is proposed to
apply on any testing date on or after
January 29, 1991. No inference is
intended as to the application of section
382 before that date with respect to
separate accounting for attributes or the
value of stock with the same terms.

2. Section 1.3824 (relating to the rules
for short taxable years under section
382(m)(2)).

The regulations propose to add new
§ 1.3824 relating to the determination of
the section 382 limitation. The
regulations will provide that the section
382 limitation for any post-change year
that is less than 365 days is an amount
that bears the same ratio to the section
382 limitation determined under section
382(b)(1) as the number of days in the
post-change year bears to 365. The
section 382 limitation, as so determined,
is adjusted as required by section 382
and the regulations thereunder. This rule
is proposed to be generally applicable
for any post-change year of a loss
corporation ending after December 31,
1986.

3. Section 1.382-5 (relating to the rules
for controlled groups of corporations
under section 382(m)(5)).

This document proposes regulations
under section 382(m)(5) that require
appropriate adjustments to the value of
a loss corporation that is a member of a
controlled group of corporations so that
value is not taken into account more
than once in computing the section 382
limitations for the loss corporations in
the controlled group. In general,
adjustments are required only when
corporations are members of the same
controlled group both when a pre-
change loss arises and on the date of the
ownership change. Thus, adjustments
are required if a loss corporation is a
component member of the same
controlled group as another member (i)
on December 31 of the taxable year in
which a pre-change loss arises (or the
change date, if earlier) and (ii) on the
date that the loss corporation has an
ownership change.

If a loss corporation has pre-change
losses that arise in different taxable
years, the component members of the
controlled group with respect to the




Federal Register / Vol. 56, No. 23 / Monday, February 4, 1991 / Proposed Rules

4185

losses arising in each taxable year may
differ. Therefore, the proposed
regulations are applied by determining a
controlled group with respect to each
year's pre-change loss of the corporation
(a controlled group loss).

To avoid duplication of value in
connection with a controlled group loss,
an adjustment is made to reduce the
value of the stock of each corporation
that is a component member of the
controlled group with respect to a
controlled group loss by the value of the
stock of other component members that
it directly owns immediately after the
ownership change. A second adjustment
permits restoration of some or all of the
previously reduced value through an
increase in the value of each corporation
by the amount of value that is restored
to it by any other component member in
which it has a direct ownership interest.
A component member may elect to
restore to another corporation (i) the
amount of the component member's
value remaining after the first
adjustment plus (ii) the amount of any
value that is restored to the component
member by another member under the
second adjustment. However, a
component member may not restore
value greater than the value of its stock,
determined immediately before the
ownership change, that is owned by the
member to which value is restored.

Appropriate adjustments are also
required to prevent duplications of value
that may result from, for example,
indirect ownership interests and cross
ownership interests.

Proposed §§ 1.1502-91 through 1.1502-
99 published in this issue of the Federal
Register contain rules for the application
of section 382 to an affiliated group of
corporations filing a consolidated return.
Proposed § 1.382-5(f) coordinates the
controlled group rules described above
with the proposed rules providing for the
application of section 382 to
consolidated groups. In applying
proposed § 1.382-5, some of all of the
component members of a controlled
group may also be members of a
consolidated group. In that event,
proposed § 1.1502-93 will generally
govern the computation of the section
382 limitation for any loss group or loss
subgroup (as those terms are defined in
proposed § 1.1502-81). However, an
adjustment to value under proposed
§ 1.382-5 may be required because one
or more members of a consolidated
group or a loss subgroup are also
component members of a controlled
group that includes a corporation that is
not a member of such group or subgroup.
In such cases, the group or subgroup is
treated as a single corporation. Thus, for

example, if an adjustment is required,
the consolidated section 382 limitation
or subgroup section 382 limitation is
determined by treating, solely for
purposes of proposed § 1.382-5, the loss
group or the loss subgroup as a single
corporation owning the stock of the
other component member and adjusting
value as described above.

Under proposed § 1.382-5, a loss
corporation may have different values
(and therfore different section 382
limitations) with respect to its controlled
group losses arising in different taxable
years. Unless the adjustments to value
among group members are consistent
with respect to all controlled group
losses, it will be necessary to attribute a
loss corporation’s pre-change losses and
the accrual of its built-in losses to
particular taxable years in applying the
limits on carryovers and recognized
built-in losses in post-change periods.
Comments are requested on problems
presented by the year-by-year
adjustment system (including required
asset valuations) and on whether a
presumption as to the timing of accrual
of built-in losses, such as, for example, a
consistency requirement, or some other
rule should be provided to address these
problems.

Proposed § 1.382-5 is effective as of
March 6, 1991, and applies to a loss
corporation that has an ownership
change with respect to a controlled
group loss on or after January 29, 1991.

The members of a controlled group on
January 29, 1991, that have had an
ownership change with respect to a
controlled group loss before that date
must determine section 382 limitations
for any post-change year with respect to
controlled group losses by using a
reasonable method to preclude the value
of stock of a component member that
was owned directly or indirectly by
another member immediately after an
ownership change from being taken into
account more than once in determining
section 382 limitations with respect to
controlled group losses. If such a
reasonable method was not used for a
post-change year, the members of the
controlled group described in the
preceding sentence must reduce their
section 382 limitations for post-change
years for which the income tax return is
filed after February 28, 1991, to
recapture, as quickly as possible, any
section 382 limitation that members took
into account in excess of the amount
that would be allowable under this
section.

In the case of an ownership change
occurring before January 29, 1991, the
controlled group with respect to a
controlled group loss does not include a

corporation that is not a component
member of the controlled group on
January 29, 1991. Thus, in the case of an
ownership change occurring before
January 29, 1991, the proposed
regulations do not require that the value
of the stock of a loss corporation that is
a component member of a controlled
group be reduced to take into account
the value of stock of a corporation
directly owned immediately after the
ownership change unless the
corporation is a component member of
the controlled group on January 29, 1991,

A member of a controlled group that
has had an ownership change before
January 29, 1991, may file amended
returns to modify the amount of a
section 382 limitation with respect to a
controlled group loss only if (i) the
modifications comply with the rules for
computing a section 382 limitation
contained in proposed § 1.382-5, (ii)
other component members of the
controlled group that elect to restore
value to such member and whose
taxable incomes are affected by the
restoration also file amendend returns
that comply with § 1.382-5, and (iii)
corresponding adjustments are made in
amended returns for all affected taxable
years ending after December 31, 1986.
For example, a coporations's taxable
income will be affected by an election to
restore value if the electing member {or
any lower tier subsidiary of the member)
used that value to compute a section 382
limitation with respect to its own losses
that are controlled group losses.
Accordingly, any such corporation (or
any lower tier subsidiary of the member)
must file an amended return adjusting
its own section 382 limitation if it elects
to restore value to the other member.

Special Analyses

These proposed rules are not major
rules as defined in Executive Order
12291, Therefore, a Regulatory Impact
Analysis is not required. Although this
document is a notice of proposed
rulemaking that solicits public
comments, the notice and public
procedure requirements of 5 U.S.C, 553
do not apply because the regulations
proposed herein are interpretative.
Therefore, an initial Regulatory
Flexibility Analysis is not required by
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Pursuant to section 7805(f)(1)
of the Code, these regulations will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.
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Comments and Public Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety. A public
hearing is scheduled for April 8, 1991.
See notice of public hearing published
elsewhere in this issue of the Federal
Register.

Drafting Information

The principal author of these
proposed regulations is David P.
Madden, Office of Assistant Chief
Counsel (Corporate), Office of Chief
Counsel, Internal Revenue Service.
However, other personnel from the
Service and the Treasury Department
participated in their development.

List of Subjects in 26 CFR 1.301-1
through 1.383-3

Corporate adjustments, Corporate
distributions, Corporations, Income
taxes, Reorganizations.

Proposed Amendments to the
Regulations

Accordingly, the proposed
amendments to 26 CFR part 1 are as
follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation for
part 1 is amended by adding the
following citation.

Authority: 26 U.S.C. 7805; * * * §§ 1.382-4
and 1.382-5 also issued under 26 U.S.C.
382(m).

Par. 2. The authority citation for part 1
is amended by revising the citation for
§ 1.382-2T to read as follows:

Authority: 26 US.C. 7805 * * * § 1.382-2T
also issued under 28 U.S.C. 382(g)(4)(C], 26
U.S.C. 382(i), 26 U.S.C. 382(k){1), 26 U.S.C.
382(k)(8), 26 U.S.C. 382(1)(3), 26 U.S.C. 382(m),
and 26 U.S.C. 383.

Par. 3. Section 1.382-1T is amended as
follows:

1. The current text is designated as
paragraph (a).

2. A centerheading precedmg the table
of contents references is added and new
table of contents references are added
in the appropriate places in newly
designated paragraph (a) as set forth
below.

3. Paragraph (b) is added and reserved
and paragraphs (c) and (d) are added as
set forth below.

§1.382-1T Limitation on net operating
loas carryforwards and certain bulit-in
losses following ownership changes
(temporary).

(a) * * * § 1.382-2T Definition of
ownership change under section 382, as
amended by the Tax Reform Act of 1986

(temporary).

L

* -

(1)' - &

(iv) End of separate accounting for losses
and credits of distributor or transferor loss

tion.
(v) Application to other successor
corporations.
- - . . -
[m) - "
(10) [Reserved)

(11) End of separate accounting for losses.
(12) Stock value.
(13) Other successor corporations.
(14) Successor corporation and predecessor
corporation.
- - - * -

(b) [Reserved]

(c) Section 382 limitation. This
paragraph (c) lists the paragraphs
contained in § 1.382-4, relating to the
section 382 limitation.

§1.382—4 Section 382 limitation.

(a) Scope.

(b) Computation of value.

(c) Short taxable year.

(d) Controlled groups.

(e) Effective date.

(d) Controlled groups. This paragraph
(d) lists the paragraphs and
subparagraphs contained in § 1.382-5,
relating to controlled groups.

§1.382-5 Controlled groups.

(a) Introduction.

(b) Controlled group loss and controlled
group with respect to a controlled group loss.

(c) Computation of value.

(1) Reduction in value.

(2) Restaration of value.

(3) Reduction in value by the amount
restored.

(4) Appropriate adfustments.

(5) Certain reductions in the value of
members of a controlled group.

(d) No double reduction.

(e) Definitions and nomenclature.

(1) Definitions in § 1.382-2T.

(2) Controlled group.

(3) Component member.
_ (4) Predecessors and successors.

(f) Coordination between consolidated
groups and controlled groups.

(g) Examples.

(h) Time and manner of filing election to
restore.

(1) Statement required.

(2) Revacation of election.

(3] Filing by component member.

(i) [Reserved]

(j) Effective date.

(1) In general.

(2) Transition rule.

(3) Corporations that are not members on
January 28, 1991,

(4) Amended returns.

Par. 4. Section 1.382-2T is amended as
follows:

(1] Example (1] of paragraph (e}(2}(iv)
is amended by removing the last
sentence.

(2} Example (2)(ii] of paragraph
(e)(2)(iv) is amended by adding at the
end thereof “See paragraph (f)(1)(iv) of
this section ending the separate
accounting for L;'s pre-change losses on
any testing date occurring on or after
January 29, 1991."

(3) Example (2)(iii} of paragraph
(3)(2)(iv) is amended by removing the
words “, but must be separately
accounted for under paragraph (f}(1)(iii)
of this section” from the last sentence.

(4) Paragraph (f)(1)(iii) is amended by
removing the language “Pre-change
losses” in the first sentence and by
adding in its place "Except as provided
in paragraph (f){1)(iv) of this section,
pre ge losses”.

(5) New paragraphs (f}{1)(iv) and
(f)(1)(v) are added to read as set forth
below.

(6) Paragraph (f)(4) is amended by
removing the word “loss” and by adding
a new sentence at the end thereof to
read as set forth below.

(7) Paragraph (f){5) is amended by
adding a new sentence at the end
thereof to read as set forth below.

(8) Paragraph (f){18)(i) is amended by

adding two new sentences at the end
thereof to read as set forth below.

(9) Paragraph (h)(2)(i)(A) is amended
by adding the language “and solely for
the purposes of determining whether a
loss corporation has an ownership
change' immediately after “except as
otherwise provided in this section”.

(10) Paragraph (m)(9) is amended by
removing the language ""The rules of this
paragraph (m) may be illustrated by the
following examples” and by adding in
its place the language “The rules of
paragraph (m)(1) through (m)(8) of this
section may be illustrated by the
following examples".

(11) New paragraph (m)(10) is added
and reserved and paragraphs (m}){11),
(m)(12), {(m){13) and (m}(14) are added to
read as set forth below.

§ 1.382-2T Definition of ownership change
under section 382, as amended by the Tax
Reform Act of 1986 (temporary).

L] - * - -

(ni .

(1)‘ * w

(iv) End of separate accounting for
losses and credits of distributor or
transferor loss corporation. A
distributor or transferor corporation
ceases to be treated as continuing in
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existence under paragraph (f)(1)(ii) of
this section—

(A) following an ownership change of
the distributor or transferor corporation
in connection with, or after, the
transaction described in paragraph
(£)(2)(ii) of this section, or

(B) if, following the transaction
described in paragraph (f)(1)(ii) of this
section, there is a period of 5
consecutive years, during which there is
no ownership change of the distributor
or transferor corporation.

If either of the provisions of the
preceding sentence is satisfied, the
separate accounting described in
paragraph (f)(1)(iii) of this section is no
longer required or permitted for
purposes of determining whether there
is an ownership change with respect to
the net operating loss carryovers and
other attributes described in paragraph
(f)(1)(ii) of this section. For purposes of
determining the beginning of the testing
period of the acquiring corporation,
however, such net operating losses and
other attributes are considered to arise,
in a case described in paragraph
(f)(1)(iv)(A) of this section, in a taxable
year that begins not earlier than the
later of the day following either the
change date or the transaction described
in paragraph (f)(1)(ii) of this section, or,
in a case described in paragraph
(f)(1)(iv)(B) of this section, the day that
i 3 years before the end of the 5
consecutive year period. Pre-change
losses of a distributor or transferor
corporation that are subject to a
limitation under section 382 continue to
be subject to the limitation
notwithstanding the occurrence of the
section 381 transaction or the
satisfaction of either of the provisions of
the first sentence of this paragraph
(f)(1)(iv). Any ownership change that
occurs in connection with, or
subsequent to, the section 381
transaction may result in an additional,
lesser limitation with respect to such
pre-change losses.

(v) Application to other successor
corporations. This paragraph (f)(1) also
applies, as the context may require, to
successor corporations other than
successors in section 381(a)
transactions. For example, if a
corporation receives assets from the loss
corporation that have basis in excess of
value, the recipient corporation's basis
for the assets is determined, directly or
indirectly, in whole or in part, by
reference to the loss corporation's basis,
and the amount by which basis exceeds
value is material, the recipient
corporation is a successor corporation
subject to this paragraph (f)(1).

* - - - *

(4) Successor corporation. * * * A
successor corporation also includes, as
the context may require, a corporation
which receives an asset or assets from
another corporation if the corporation's
basis for the asset(s) is determined,
directly or indirectly, in whole or in part,
by reference to the other corporation’s
basis and the amount by which basis
exceeds value is, in the aggregate,
material.

(5) Predecessor corporation. * * * A
predecessor corporation also includes,
as the context may require, a
corporation which transfers an asset or
assets to another corporation if the
transferee's basis for the asset(s) is
determined, directly or indirectly, in
whole or in part, by reference to the
corporation’s basis and the amount by
which basis exceeds value is, in the
aggregate, material.

* ® * * *

(18) Stock—{i) In general. * * * Solely
for purposes of determining the
percentage of stock owned by a person,
each share of all the outstanding shares
of stock that have the same material
terms is treated as having the same
value. Thus, for example, a control
premium or blockage discount is not
taken into account in determining the
percentage of stock owned by any
Pperson.

* - L] * *

(m) " & &

(10) [Reserved]

(11) End of separate accounting for
losses. Paragraph (f)(1)(iv) of this
section (relating to the end of separate
accounting for losses of a distributor or
transferor loss corporation) applies to
any testing date occurring on or after
January 29, 1991.

(12) Stock value. The last two
sentences of paragraph (f)(18)(i) of this
section (relating to the relative value of
each share of stock having the same
material terms) apply to any testing date
occurring on or after January 29, 1991.

(13) Other successor corporations.
Paragraph (f)(1)(v) of this section
(relating to transferee corporations)
applies to any testing date occurring on
or after January 29, 1991.

(14) Successor corporation and
predecessor corporation. The last
sentences of paragraphs (f)(4) and (f)(5)
of this section (relating to the definitions
of successor corporation and
predecessor corporation) apply to any
testing date occurring on or after
January 29, 1991.

Par. 5. A new §1.382-4 is added to
read as set forth below:

§ 1.382-4 Section 382 limitation.

(a) Scope. Following an ownership
change, the section 382 limitation for
any post-change year is an amount
equal to the value of the loss
corporation multiplied by the long-term
tax-exempt rate that applies with
respect to the ownership change, and
adjusted as required by section 382 and
the regulations thereunder. See, for
example, section 382(b)(2) (relating to
the carryforward of unused section 382
limitation), section 382(b)(3)(B) (relating
to the section 382 limitation for the post-
change year that includes the change
date), section 382(m})(2) (relating to short
taxable years), and 382(h) (relating to
recognized built-in gains and section 338
gains).

(b) Computation of value. [Reserved]

(c) Short taxable year. The section 382
limitation for any post-change year that
is less than 365 days is the amount that
bears the same ratio to the section 382
limitation determined under section
382(b)(1) as the number of days in the
post-change years bears to 365. The
section 382 limitation, as so determined,
is adjusted as required by section 382
and the regulations thereunder. This
paragraph (c) does not apply to a 52-53
week taxable year that is less than 365
days unless a return is required under
section 443 (relating to short periods) for
such year.

(d) Controlled groups. See § 1.382-5
for rules for determining the value of a
loss corporation that is a member of a
controlled group.

(e) Effective date. This section applies
to a loss corporation that has an
ownership change to which section
382(a), as amended by the Tax Reform
Act of 1986, applies.

Par. 6. A new §1.382-5 is added to
read as set forth below:

§ 1.382-5 Controlled groups.

(a) Introduction. This section provides
rules to adjust the value of a loss
corporation that is a member of a
controlled group of corporations on a
change date so that value is not taken
into account more than once in
computing the limitations under section
382 for the loss corporations that are
members of the controlled group. In
general, the adjustment is made under
paragraph (c) of this section by reducing,
the value of the loss corporation by the
value of the stock of each component
member of the controlled group that the
loss corporation owns immediately afte:
the ownership change. The loss
corporation's value may, however, be
increased under paragraph (c) of this
section by any amount of value that the
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other member elects to restore to the
loss corporation.

(b) Controlled group loss and
controlled group with respect to a
controlled group loss. A controlled
group loss is a pre-change loss (or a net
unrealized built-in loss) of a loss
corporation that is attributable to a
taxable year of the corporation with
respect to which the corporation is a
component member of a controlled
group (as defined by paragraphs (e)(2)
and (e)(3) of this section). The controlled
group with respect to each controlled
group loss is composed of the loss
corporation and each other corporation
that is a component member of a
controlled group that includes the loss
corporation both:

(1) With respect to the taxable year to
which the controlled group loss is
attributable; and

(2) On the date the loss corporation
has an ownership changes.

See example 1 of paragraph (g] of this
section for an illustration of the
determination of the component
members of a controlled group with
respect to a controlled group loss. See
paragraph (f] of this section for rules
relating to the coordination of these
rules and the rules regarding the
computation of a limitation under
section 382 for a consolidated group or a
loss subgroup.

(c) Computation of value. For
purposes of computing the limitation
under section 382 with respect to each
controlled group loss, the value of the
stock of each component member of the
controlled group with respect to that
loss is determined immediately before
the ownership change, and is adjusted
by applying the following rules:

(1) Reduction in value. The value of
the stock of each component member is
reduced by the value (immediately
before the ownership change and
without regard to any restoration of
value or other adjustment under this
section) of the stock of any other
component member directly owned by
the component member immediately
after the ownership change.

(2) Lestoration of value. After the
value of the stock of each component
member is reduced pursuant to
paragraph (c)(1) of this section, the
value of the stock of each component
member is increased by the amount of
value, if any, restored to the component
member by another component member
{the electing member) pursuant to this
paragraph (c}(2). The electing member
may elect to restore value to another
component member in an amount that
does not exceed the lesser of:

(i) The sum of—

(A) The value, determined
immediately before the ownership
change, of the electing member's stock
(after adjustment under paragraph (c){1)
of this section and before any
restoration of value under this
paragraph (c)(2)) that is directly owned
by the other component member
ir{tmediately after the ownership change,
plus

(B) Any amount of value restored to
the electing member by another
component member under this
paragraph (c)(2); or

(ii) The value, determined
immediately before the ownership
change, of the electing member’s stock
(without regard to any adjustment under
this section) that is directly owned by
the other component member
immediately after the ownership change.

(3) Reduction in value by the amount
restored. The value of the stock of the
electing member is reduced by any
amount of value that the electing
member elects to restore under
paragraph (c)(2) of this section to
another component member.

(4) Appropriate adjustments.
Appropriate additional adjustments
consistent with paragraphs (c] (1), (2),
and (3) of this section must be made to
prevent any duplication of value. Thus,
for example, adjustments must be made
to take into account:

(i) Any indirect ownership interest in
another component member;

(ii) Any cross ownership of stock by
component members of the controlled
group with respect to the controlled
group loss; and

(iii) Any value used to determine a
limitation under section 382 with respect
to controlled group losses from the same
period.

(5) Certain reductions in the value of
members of a controlled groups. A loss
corporation that has an ownership
change is required to make adjustments
consistent with this paragraph (c) with
respect to its stock if the stock of
another corporation in which it has a
direct or indirect ownership interest was
disposed or before the ownership
change, and:

~(i) Both corporations were component
members of a controlled group—

(A) With respect to a taxable year to
which a controlled group loss of the loss
corporation is attributable, and

(B) At any time during the 2-year
period before the ownership change; and

(ii) Both corporations are component
members of a controlled group at any
time during the 2-year period following
the ownership change.

(d) No double reduction. To the extent
consistent with the purposes of this
section, section 382 and this section

shall not be applied to duplicate a
reduction in the value of a loss
corporation. Thus, for example, if the
value of a loss corporation is reduced
under section 382(1)(1) to take into
account a capital contribution of stock
of a component member, it is not again
reduced by such amount under
paragraph (c)(1) of this section. If this
paragraph (d) applies to prevent a
reduction in value from being g
duplicated, the application of the other
rules of this section, such as those
relating to the restoration of value, is
correspndingly limited in a manner
consistent with the principles of this
section.

(e) Definitions and nomenclature—(1)
Definitions in § 1.382-T. Except as
otherwise provided, the definitions and
nomenclature contained in § 1.382-2T
apply to this section.

(2) Controlled group. Controlled group
has the same meaning as in section
1536(a), determined by substituting “50
percent” for “80 percent” each place
that it appears, and without regard to
section 1563(a)(4).

(3) Component member. Component
member has the same meaning as in
section 1563(b), determined by
substituting “December 31 (or the
change date, if earlier)” for “December
31" each place it appears, and without
regard to section 1563(b)(2}, (b)(3)(C).
and (b)(4).

(4) Predecessors and successors. As
the context may require, a reference to a
corporation, or component member
includes a reference to a predecessor or
successor corporation.

(f) Coordination between consolidated
groups and controlled groups. Some or
all of the component members of a
controlled group may also be members
of a consolidated group, and a
controlled group loss may be subject to
consolidated section 382 limitation or
subgroup section 382 limitation
determined under § 1.1502-93. Except as
otherwise provided in this paragraph (f)
and §§ 1.1502-91 through 1.1502-99,

§ 1.1502-93 applies instead of this
section when both sections, by their
terms, are otherwise applicable. This
section is applicable and may require an
adjustment to value if a member of a
consolidated group, a loss group, or a
loss subgroup (as those terms are
defined in § 1.1502-1(h) and § 1.1502-91)
is also a component member of a
controlled group with respect to a
controlled group loss. Solely for
purposes of applying this section, a
consolidated group, loss group, or loss
subgroup is treated as a single
corporation. Thus to determine the
limitation with respect to any portion of
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the pre-change consolidated attributes
or pre-change subgroup attributes of the
loss group of loss subgroup that is a
controlled group loss, the consolidated
section 382 limitation of subgroup
section 382 limitation is computed by
treating the loss group or the loss
subgroup as a single corporation, and
adjusting value in accordance with
paragraph (g) of this section.

(8) Examples. For purposes of the
examples in this section, unless
otherwise stated, the nomenclature and

assumptions of the examples in § 1.382-
2T(b) apply, all corporations file
separate income tax returns on a
calendar year basis, the only 5-percent
shareholder of a corporation is a public
group, and the facts set forth the only
owner shifts with respect to the
corperations during the testing period.

Example 1. Controlled group with respect
to a controlled group loss. (a) Public L ewns
all of the L stock, L and Public LT own 30
percent and 70 percent, respectively, of the 11
stock, and L1 owns all of the corporation T

stock. L1 has a net operating loss arising in
1989 that is carried over to 1992. L has a net
operating loss arising in 1990 that is carried
over to 1992. Oa August 1, 1991, L acquires 30
percent of the stock of L1, thereby increasing
its percentage ownership iaterest in L1 o 60
percent. On December 1, 1991, L1 purchases
all of the stock of corperation S from Public
S. On November 1, 1992, P acquires all of the
L stock. The acquisition by P of all of the L
stock on November 1, 1992, causes ownership
changes of both L and L1 under the rules of

§ 1.382-2T.

BILLING CODE 4830-01-M
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(b) Under paragraph (b) of this section, the
1989 net operating loss carryover of L1 is a
controlled group loss because L1 is a
component member of a controlled group
with respect to 1989, the year to which the
loss is attributable. L1 and T compose a
controlled group with respect to the net
operating loss carryover because L1 and T
are component members of a controlled
group both (1) with respect to the taxable
year to which L1's net operating loss
carryover is attributable (i.e., 1989) and (2) on
November 1, 1992, L1's change date. Although
L and S are component members of L1's
controlled group on L1's change date, they
are not component members of the controlled
group with respect to the 1989 net operating
loss carryover because they were not
component members with respect to the year
to which the net operating loss carryover is
attributable. The value of L1's stock must

therefore be adjusted in accordance with
paragraph (c) of this section to take into
account an adjustment with respect to the T
Stock (but not the S stock) in computing L1's
limitation under section 382 with respect to
its net operating loss carryover.

{c) Although L is a member of a controlled
group composed of L, L1, S, and T on
November 1, 1992, L's change date, it is not a
component member of & controlled group
with respect to 1990, the taxable year to
which its net operating loss carryover is
attributable. Therefore, L's 1890 net operating
loss carryover is not a controlled group loss
under paragraph (b) of this section and the
value of L's stock is not adjusted in
accordance with paragraph (c) of this section
to compute L's limitation under section 382
with respect to the 1990 net operating loss
CAITyOVer.

Example 2. Adjustments to value of the
controlled group members. (a) Since 1985, A
has owned all of the stock of L, L and B have
owned 80 percent and 20 percent,
respectively, of the stock of corporation P,
and P and C have owned 75 percent and 25
percent, respectively, of the stock of L1. L and
L1 each has a net operating loss for the 1980
taxable year that is carried over to its
respective 1991 taxable year. On December 1,
1991, A sells all of the L stock to D. The sale
results in ownership changes of both L and
L1 Immediately before the ownership
changes, the total value of the L1 stock is $40,
the total value of the P stock (including the
value of its L1 stock) is $100, and the total
value of the L stock (including the value of
the P stock) is $200.

BILLING CODE 4830-01-M
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{b) Under paragraph (b) of this section, the
1990 net operating loss carryovers of each of
L and L1 are controlled group losses because
each of L and L1 is a component member of a
controlled group with respect to 1990, the
year to which the losses are attributable. L, P,
and L1 compose controlled groups with
respect to both 1990 net operating loss
carryovers because L, P, and L1 are
component members of a controlled group
both (1) with respect to the taxable years to
which the net operating loss carryovers are
attributable (i.e., 1990) and (2) on December 1,
1991, the change date.

(c) The value of the stock of L1 for
purposes of determining its limitation under
section 382 with respect to its net operating
loss carryover from 1990 is $40. L1 does not
elect to restore any value to P under
paragraph (c)(2) of this section.

(d) The value of the stock of P ($100) is
reduced under paragraph (c)(1) of this section
by the value of the stock of L1 that it directly
owns, $30 (75% X $40). Following the
adjustment, the value of the stock of P is $70.
P elects to restore this entire $70 of value to
L

(e) The value of the stock of L, $200, is
reduced under paragraph (c)(1) of this section
by the value of the stock of P it directly owns,
i.e., $80 (80% X $100), and increased under
paragraph (c}(2) of this section by the amount
P elects to restore to L, i.e., $70. Thus, the
value of the L stock for purposes of
determining L's limitation under section 382
with respect to its net operating loss
carryover from 1990 is $190 ($200—$80 +
$70).

Example 3. Limitation on restoration of
value. (a) The facts are the same as in
Example 2, except that L1 elects to restore
$20 to P. For purposes of determining L1's
limitation under section 382 with respect to
the 1990 net operating loss carryover, the
value of the stock of L1 is $20 ($40—$20)
because the value of its stock is reduced
under paragraph (c)(3) of this section by the
$20 of value it elects to restore to P,

(b) The value of the stock of P ($100) is
reduced under paragraph (c)(1) of this section
by the value of the L1 stock it directly owns
($30), and is increased under paragraph (c)(2)
of this section by the value that L1 elects to
restore to P ($20). Thus, the value of the P
stock is $90 {$100 — $30 + $20).

(c) P elects to restore to L the maximum
value permitted under this section. The value
of the stock of L, $200, is reduced under
paragraph (c)(1) of this section by the value
of the P stock it directly owns ($80), and is
increased by the value that P elects to restore
to L. P may elect to restore to L the lesser of
(1) the sum of the value of its stock
immediately after adjustment under
paragraph (c)(1) of this section (i.e., $70) plus
the value restored to it by L1 (i.e., $20) (a total
of $90) or (2) the value of the P stock (without
regard to the adjustment required by
paragraphs (c)(1) and (c)(2) of this section)
that is directly owned by L immediately
before the ownership change (i.e., $80). Thus,
$80 is the maximum amount that P may elect
to restore to L. Following the restoration of
value by P, the value of the L stock for
purposes of determining L's limitation under
section 382 is $200 ($200 — $80 + $80).

Example 4. Coordination with consolidated
return regulations. (a) P and its wholly
owned subsidiary L file a consolidated
return. L owns 78 percent of the outstanding
stock of L1. P acquired the stock of L in 1985
and L acquired the stock of L1 in 1988. The P
consolidated group has a consolidated net
operating loss arising in the 1990
consolidated return year that is carried over
to 1992. L1 has a net operating loss arising in
its 1990 taxable year that is also carried over
to 1992. On January 1, 1992, the P
consolidated group has an ownership change
under § 1.1502-92(b)(1)(i) and L1 has an
ownership change under § 1.382-2T.

(b) Under paragraph (b) of this section, the
1990 net operating loss carryover of the P
group is a controlled group loss because P, L,
and L1 are component members of a
controlled group with respect to 1990, the
year to which the loss is attributable. P, L,
and L1 compose a controlled group with
respect to the 1990 net operating loss
carryover of the P loss group because they
are component members of a controlled
group both (1) with respect to the taxable
years to which the net operating loss
carryover is attributable (i.e., 1990) and (2) on
January 1, 1992, the P group's change date.
Because P and L compose a loss group
(within the meaning of § 1.1502-91(c)) with
respect to its 1990 net operating loss
carryover, the P loss group must compute a
consolidated section 382 limitation with
respect to its 1990 net operating loss
carryover as a result of the ownership
change.

(c) In computing the consolidated section
382 limitation under § 1.1502-93 with respect
to the 1990 net operating loss caryover, the
value of the P stock immediately before the
ownership change is reduced under
paragraphs (c)(1) and {f) of this section by the
value immediately before the ownership
change of the L1 stock directly owned by L
immediately after the ownership change. L1
may, however, elect to restore such value to
the P consolidated group to the extent
permitted under paragraph (c)(2) of this
section.

Example 5. Appropriate adjustments for
indirect ownership interests. (a) Individual A
owns all of the stock of L, L owns an 80
percent interest in the capital and profits of
partnership BS, and PS owns 75 percent of
the stock of L1. Both L and L1 have net
operating losses for the 1990 taxable year
that are carried over to their respective 1991
taxable years. On December 19, 1991, A sells
all of the L stock to an unrelated individual.
The sale results in an ownership change of L
and L1.

(b) Under paragraph (b) of this section, the
1990 net operating loss carryovers of each of
L and L1 are controlled group losses because
each of L and L1 is a component member of a
controlled group with respect to 1990, the
year to which the losses are attributable. L
and L1 compose controlled groups with
respect to each corporation's net operating
loss carryovers because L and L1 are
component members of a controlled group
both (1) with respect to the taxable years to
which the net operating loss carryovers are
attributable (i.e., 1990) and (2) on December
19, 1991, the change date.

(c) L has an indirect ownership interest in
L1 which, under paragraph (c)(4) of this
section, must be taken into account in
applying this section. As a result, the value of
the L stock for purposes of determining its
limitation under section 382 with respect to
the 1990 net operating loss carryover must be
reduced by the value of L's indirect
ownership interest in the L1 stock (60
percent) that it owns through PS immediately
before the ownership change, and is
increased by the amount (if any) that L1
elects to restore to L under paragraph (c)(2) of
this section. The value of L1 is reduced under
paragraph (c)(3) of this section to the extent
that L1 elects to restore value to L.

(h) Time and manner of filing election
to restore—(1) Statement required. The
election to restore value described in
paragraph (c)(2) of this section must be
in the form of the following statement:
“THIS IS AN ELECTION UNDER
§ 1.382-5 OF THE INCOME TAX
REGULATIONS TO RESTORE ALL OR
PART OF THE VALUE OF [insert name
and E.LN. of the electing member] TO
[insert name and E.LN. of the
corporation to which value is restored].
The statement must also:

(i) Identify the change date for the loss
corporation in connection with which
the election is made;

(ii) State the value of the electing
member’s stock (without regard to any
adjustment under paragraph (c) of this
section) immediately before the
ownership change;

(iii) State the amount of any reduction
required under paragraph (c)(1) of this
section with respect to stock of the
electing member that is owned directly
or indirectly by the corporation to which
value is restored;

(iv) State the amount of value that the
electing member elects to restore to the
corporation; and

(v) State whether the value of either
component member’s stock was
adjusted pursuant to paragraph (c)(4) of
this section.

The statement must be signed on behalf
of both the electing member and the
corporation to which such value is
restored by persons authorized to sign
their respective income tax returns, and
be filed by the loss corporation with its
income tax return for the taxable year in
which the ownership change occurs (or
with an amended return for such year
filed on or before the due date (including
extensions) of the income tax return of
any component member with respect to
the taxable year in which the ownership
change occurs). The common parent of a
consolidated group must make the
election on behalf of the group.

(2) Revocation of election. An election
made under this section is reve-able
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(3) Filing by component member. An
electing'member must attach a copy of
the statement described in paragraph
(h)(1) of this section to its income tax
return (or.-amended return) forthe
taxable year which includes the.change
date in connection with which the
election is ' made.

(i) [Reserved]

(j) Effective date—{1) In general. This
section applies to a loss corporation that
has an ownership change with respect
to a controlled group loss on or after
January 29, 1991.

(2) Transition rule. The members of a
controlled group on January 28, 1881,
that have had an ownership change with
respectto.a-controlled group loss before
January 29, 1991, must-determine the
limitations-under'section 382'for any
post-change year with respect to
controlled group lossesby usinga
reasonable method to preclude the value
of stock:of a.component member that
was owned directly or.indirectly by
anothermember immediately after an
ownership change:from being taken into
account more-than.once in determining
the limitations under section 382 with
respect to controlled group losses. If
such a reasonable method was net used
for a post-change year, subject to the
exception in paragraph {j)(3) of this
section, the members of the controlled
group described in the preceding
sentence must reduce their limitations
under section'382 for post-change years
for which the income tax return is filed
after February 28,1991, to recapture, as
quickly as possible, any limitation that
members took into-account in excess of
the amount that would'be allowable
under this section.

(3) Corporations that are not members
on January 29, 1991. For purposes of this
section, in the case of an ownership
change occurring before January 29,
1991, the controlled ,group with respect
to a controlled group loss doesnot
include a corporatian that is not a
component member of the controlled
group on January 29, 1991. Thus, in the
case of an ownership change eccurring
before January 29, 1991, paragraph [c) of
this section does not require that the
value of the stock of a loss corporation
that is a component.member of a
controlled group be reduced to take into
account the value of stock of another
corporation directly owned immediately
after the ownership change unless the
other corporation is a component
member of the controlled group on
January 29, 1991.

(4) Amended returns. A taxpayer that
has had an ownership change before
January 29, 1991 may Tile-an amended

382 with respect to.a controlled group
loss only if:

(i) The modification .complies with the
tules contained in this section for
computing alimitation under section
382;

{ii) Any dther component member of
the controlled group with respect to.the
controlled group loss who elects to
restore value.and whose taxable income
is affected by the electian to restore
value also files amended returns that
comply with such rules; and

[iii) ‘Corresponding adjustments are
made in amended returns for all taxable
years ending after December 31, 1988.
Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.
[FR Doc.91-2174 Filed 1-29-91; 11:31 am]
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Regulations Under Section 1502 of the
Internal Revenue Code of 1986;
Operation of Sections 382 and 383
With Respect to Consolidated Groups

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Notice of propesed rulemaking.

sumMARY: This document contains
proposed amendments to the
consolidated return regulations
regarding the operation ‘of sections 382
and 383 of the Internal Revenue/Code of
1986 (relating'to limitations on net
operating loss carryforwards and
certain built-in losses and.credits
following an.ownership.change) with
respect to conselidated groups. These
propesed-amendments include rules for
determining whether:a loss group or.a
loss subgroup hasan ownership.change,
for.computing a consolidated section 382
limitation or:subgroup section 882
limitation, and Yor applying secticns 382
and 383 to corporations that join or
Teave a group. The niles are necessary
to provide guidance to such groups on
the use.of certain.of their tax attributes.
DATES: Written comments, requeststo
appear. and outlines of oral.comments
to be presented at the public’hearing
scheduled for April 8, 1991, at 10 a.m.
mustbe received by March 29, 1991. See
notice of hearing published elsewhere in
this issue of the Federal Register.
ADDRESSES: Send comments, requeststo
appear, and outlines of oral comments
to: Internal Revenue Service, P.0. Box

FOR FURTHER INFORMATION CONTACT:
David P. Madden at'(202) 566-3205 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to'the
Office-of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attention: Desk Officer for the
Departmernit of the Treasury, Office of
Information. and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, attn: IRS
Reports Clearance Officer, TFP,
Washington, DC 20224.

The-collection of information in these
proposed regulations-is in § 1.1502-85(e).
Thisinformation is:veguired by the
Internal Revenue Service to assure ‘that
a section 382 limitation is properly
determined in-cases of corporations that
cease to'be members of a cansolidated
group. The respondents will be members
of consolidated groups.

The following estimates are an
approximation of the average time
expected to be necessary far.a
collection of information. They are
based on such information asis
available to'the Internal’'Revenue
Service. Individual respondents may
require greater or lesser time, depending
on their particular circumstances.

Estimated total annual reporting
burden: 380-heurs.

[Estimated burden per respondent
varies from 10 minutes to 30 minutes,
depending on individual circumstances,
with an-estimated average of 15
minutes.

Estimated number of respondents:
9,125.

Estimated frequency of response:
Once-every 6 years.

Background

This decument contains proposed
amendments to:part 1 of title 26 of the
Code of Federal Regulations (CFR)
under section 1502 of the Code regarding
‘the operation of sections 382.and 383 of
the Code with respect to consalidated
groups. Sections 382 and 383 were
amended by the following: Section 621
of the Tax Reform Act of 1986 (Pub. I..
No.:989-514, 160 Stat. 2085:(1986)); section
10225.0f the Revenue Act of 1987 {Pub. L.
No. 100-203, 101 Stat. 41371987)); section
1006(d) of the Technical and
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Miscellaneous Revenue Act of 1988
(Pub. L. No. 100-647, 102 Stat. 3342
(1988)); and section 7205 of the Revenue
Reconciliation Act of 1989 (Pub. L. No.
101-239, 103 Stat. 2106 (1989)).

Explanation of Provisions
A. Overview
1. Sections 382 and 383

Under section 382, if an ownership
change occurs with respect to a loss
corporation (as defined in section 382
and the regulations thereunder), the
amount of the loss corporation’s taxable
income for a post-change year that may
be offset by the net operating losses of
the loss corporation arising before the
ownership change is limited by an
amount known as the section 382
limitation. The section 382 limitation
also applies to limit the use of certain
built-in losses recognized by the loss
corporation after an ownership change.

The section 382 limitation for a
taxable year of a loss corporation after
an ownership change is generally equal
to the fair market value of the
corporation’s stock immediately before
the ownership change multipled by the
long-term tax-exempt rate (a rate of
return published periodially in the
Internal Revenue Bulletin). See generally
sections 382 (b), (e), and (f). This
limitation for a taxble year may be
increased by certain items, such as an
unused limitation for a prior taxable
year and certain built-in gains
recognized during the taxable year. See
sections 382(b)(2) and (h).

In general, an ownership change
involves an increase of more than 50
percentage points in stock ownership by
5-percent shareholders during the testing
period (usually the 3 year period ending
on the date on which a loss corporation
must make a determination whether it
has had an ownership change). In
determining whether an ownership
change has occurred, all transactions
occuring during the testing period that
affect the stock ownership of any 5-
percent shareholder whose percentage
of stock ownership has increased as of
the close of the testing date are taken
into account. The determination of the
percentage ownership interest of any
shareholder is made on the basis of the
ratio of the fair market value of the loss
corporation stock owned by the
shareholder to the total fair market
value of the loss corporation’s
outstanding stock. Ordinarily, all stock
of the loss corporation, except certain
preferred stock described in section
1504(a)(4), is taken into account. Section
1.382-2T contains rules relating to
ownership changes of corporations
without regard to whether the

corporations file a separate return or
join in filing a consolidated return.
Section 383 and § 1.383-IT provide
that if an ownership change occurs with
respect to a loss corporation, the section
382 limitation for any post-change year
also applies to limit the amount of
captial gain or regular tax liability that
may be offset by capital losses and
excess credits of a loss corporation
arising before the ownership change.

2. Single Entity Approach of the
Consolidated Return Regulations

The consolidated return regulations
frequently reflect a single entity
approach to the taxation of consolidated
groups. Under the single entity
approach, the members of a
consolidated group are treated as
divisions of a single taxpayer with the
common parent as the sole agent for
each member of the group. One example
of the single entity treatment is the
computation of consolidated taxable
income, which generally permits income
earned by one member to be offset by
losses sustained by other members.

This document proposes two sets of
rules. The first set of rules, set forth in
proposed §§ 1.1502-91 through 1.1502-93,
provide the tax treatment for net
operating losses that arise in (and net
unrealized built-in losses with respect
to) years that are not separate return
limitation years with respect to a
consolidated group. (A separate return
limitation year, or SRLY, generally is a
taxable year of a subsidiary in which
the subsidiary was not a member of the
group). In general, these rules adopt a
single entity approach to determine
ownership changes and the section 382
limitations with respect to such losses.

The proposed regulations also extend
the single entity approach to loss
subgroups within consolidated groups. A
loss subgroup generally consists of two
or more corporations that are
continuously affliated after ceasing to
be members of one group where at least
one of the corporations carries over
losses from the first group to the second
group. Thus, the single entity approach
under the proposed regulations can
apply, for example, to a consolidated
group's acquisition of another
consolidated group or of a chain of
subsidiaries from another group.

The single entity approach to section
382 reflects the ability of corporations
filing consolidated returns to use each
other's losses as well as the principle
that the tax laws should operate in a
neutral manner with respect to changes
in ownership. Under the neutrality
principle, losses that arise while two or
more corporations are members of one
group and that are therefore available to

be used among the members should
remain so available following an
ownership change, subject only to the
restrictions that would be imposed on a
single entity in similar circumstances.

The second set of rules, set forth in
proposed §§1.1502-94 and 1.1502-95,
applies to corporations that join or leave
a consolidated group with respect to
certain attributes (e.g., attributes other
than those arising in a consolidated
return year). In general, section 382 is
applied separately with respect to those
attributes because the attributes cannot
be used by other members.

The rules in each set are more fully
discussed in the description of each
section of the proposed regulations that
follows:

B. Proposed regulations
1. Section 1.1502-90—Table of Contents

Proposed § 1.1502-90 contains a table
of contents for proposed §§ 1.1502-91
through 1.1502-99.

2. Section 1.1502-91—Consequences of
An Ownership Change

Proposed § 1.1502-91 provides a
general rule that, following an
ownership change of a loss group (or a
loss subgroup), the amount of
consolidated taxable income of a group
for any post-change year which may be
offset by pre-change consolidated
attributes (or pre-change subgroup
attributes) may not exceed the
consolidated section 382 limitation (or
subgroup section 382 limitation) for such
year. The section also contains some
definitions and assumptions.

In general, a loss group is a
consolidated group that (i) is entitled to
use a net operating loss carryover to the
taxable year (not including a net
operating loss carryover from a SRLY),
(ii) has a consclidated net operating loss
for the taxable year that includes the
testing date, or (iii) has a net unrealized
built-in loss on a testing date. The
members included in the determination
whether a group has a net unrealized
built-in loss are all members other than
new loss members with net unrealized
built-in losses described in proposed
§ 1.1502-94(a)(1)(ii) and the members of
a loss subgroup with respect to a net
unrealized built-in loss described in
proposed § 1.1502-91(d)(2). A pre-
change consolidated attribute is
generally a tax attribute described in the
first sentence of this paragraph that is
attributable to a period ending
immediately before the loss group's
ownership change.

A loss subgroup is composed of
members of one group (the former
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group) that become members of another
consolidated group. In the case of a net
operating loss carryover, the members of
a group compose a loss subgroup if (i)
they were affiliated with each other in
another group, (ii) they bear a
relationship to.each ether-described in
section 1504(a)(1) immediately after they
become members of the group, and (iii)
at least one-of the.members:carries over
a net operating loss arising in a year
that is not a SRLY [and isnot treated as
a SRLY under praposed § 1.1502-21(c}))
with respect to the former group. In the
case of a net unrealized built-in doss, the
members of a group compose a loss
subgroup if they (i) have been
continuously affiliated with each other
for the 5 consecutive year period ending
immediately before they become
members of the group, (ii) beara
relationship to each other described in
section 1504(a)(1) immediately after they
become.members, and(iii) have, in the
aggregate, a net unrealized built-in less.
A member ceases to beincluded ina
loss subgroup when it files a separate
return or ceases to beara relationship
described in section 1504(&)(1) to the
loss subgroup parent. A pre-change
subgroup attribute is a net operating
loss carryover or recognized built-in loss
that is attributable to a period befare the
loss subgroup’s ownership change.

Anti-abuse rules are provided in order
to prevent members from being
inappropriately included in.a loss
subgroup. If a member is included in a
loss subgroup with a principal purpose
of avoiding the application of, or
increasing the limitation under, section
382, ownership changes and limitations
under section 382 are determined on a
separate entity basis with respect to the
members of the loss subgroup. However,
taxpayers cannot elect separate entity
treatment by including a member,
because such an inclusion will not be
considered to'have been made with the
requisite purpose.

3. Section 1.1502-92—Ownership
Change Determination

Proposed § 1.1502-92 concerns'the
determination of ‘an ownership change
of a loss group or:a loss subgroup.
Ordinarily, alloss group has an
ownershipchange if the.common parent
has an ownership changeunder section
382(g):and § 1.382-2T (the parent change
method). See proposed § 1.1502-
92(b)(1)(i).' Similarly, -a loss subgroup has
an ownership change if the loss
subgroup parent:(ineffect, the common
parent of the loss subgroup) has an
ownership change under section 382{g)
and § 1.382-2T. See proposed’§ 1.1502—
92(b)(1)(ii). In applying the ownership
change rules of :§ 1.382-2T forthis

purpese, loss attributes are treated as
attributes of the common parent (or loss
subgroup parent) and the common
parent {or loss subgroup parent) is
treated as a loss corporation. Under the
parent change method, the
determination whether aloss group {or
loss subgroup) has an.ownership change
in a subsidiary of the group [(or'loss
subgroup).

A supplemental method for
determining whether a-loss group (or
loss subgroup) has an ownership change
may apply to certain loss groups orloss
subgreups. The supplemental method
applies if a person who is a 5-percent
shareholder of the common parent
(including any person acting pursuant to
a plan or arrangement with such a 5-
percent shareholder) increases its
percentage ownership ‘both in the
common parent and in any subsidiary of
the group. In that event, the loss group
(or loss subgroup) must also determine
whether it has an ownership change
under the rules for the parent change
method by treating the common parent
as though it had‘issued to the person
whoacquires{or is tdeemed to acquire)
the subsidiary stock an amount of its
own stock [by value) that equals the
value of the subsidiary stock
represented by the percentage increase
in‘that person’s ownership of the
subsidiary'{determined on a separate
entity basis). Other special rules are
provided for testing dates and testing
periods.

The-common parent of a group must
file the information statement required
by % 1.382-2T{a)(2}ii) with respect to the
common part. A less inclusive
information reporting requirement
applies with respect to any loss
subgroup with attributes from a SRLY.

4. Section 1.1502-83—Censolidated
Section 382 Limitation

Proposed § 1.1502-93 provides rules
for computing the consolidated section
382 limitation following an ownership
change of a loss group. The limitation
generally is computed by treating the
loss group as a single entity. Thus, for
any post-change year, the consolidated

* section 382 limitation is an amount

equal to the value-of the loss group
multiplied by the long-term tax-exempt
rate that.applies with respect to the
ownership change. The vélue of the loss
group.is the value, immediately before
the.ownership change, of the steck
(including stock described'in section
1504(a)(4)) of each member of the loss
group, other than stock that is-owned
directly orindirectly by a member. This
value is'adjusted under any rule in
section 882 (such as section 382{1)(1),
relating 'to certain capital contributions)

requiring anadjustment to value for
purposes af computing the section 382
limitation. The section'382 limitation, as
so determined, is further adjusted as
required by section 382 and the
regulations thereunder (such as:section
382(m)(2), relating to a short taxable
year), Similar rules apply in determining
the section 382 limitation fora loss
subgroup.

Proposed § 1.502-93{d) provides that
the single entity treatment of the loss
group {or loss subgroup) applies in
determining whether the continuity -of

‘business enterprises requirement of

section.382(c) is met.

The mentbers of a consclidated group
may also-be members:of a larger
controlled group. Proposed regulation
§ 1.382-5, published in this issueof the
Federal Register, contains rules for
computing the section 382 limitation for
aloss-corporation that is.a member of a
controlled group.and that has an
ownernship:change. In general, a
consoclidated group is'treated as a single
entity for purposes.of proposed § 1.382-5
and, as a single entity, must make the
adjustments o value prescribed by that
sectionfer purposes of determining the
value efithe loss group and the

wcorporations that:are members-of the

same controlled group but are not
members of the loss group.

5. Section 1.1502-94—Corporations That
Join a Consplidated Group

Proposed '§ 1.1502-84 applies'to a
corporation that becomes a memberof a
group-and has less carryovers or other
attributes that are attributabletoa
SRLY (separate attributes). If the

worporation is a member of a loss

subgroup at'the time it becomes a
meniber ofa group, however, these rules
donet apply to the extent that proposed
§§ 1.1502-91 through 1.1502-93 apply to
the corporation's loss carryovers and
other attributes. Under proposed

§ 1.1502-94, section 382 applies to the
corporation‘to determine whether and to
what extent section 382 limits the
amount of consolidated taxable income
that'may beoffsetby the corporationi's
separate attributes. Thus, for example, a
corporation may have an ownership
change withrespect to its separate
attributes after it becomes a member of
a group even though, under the parent
change'method, the group doesnot have
an ownership change.

6. Sectien 1.1502~95—Corporations That
Leave-aiConsolidated Group

Proposed § 1.1502-95 applies to.a
corporation that ceases to be a member
of a group. I the corporation is a
member of a'loss subgroup at the time it
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ceases to be a member of a group,
however, these rules do not apply to the
extent that proposed §§ 1.1502-91
through 1.1502-93 apply to the
corporation's loss carryovers and other
attributes.

Under these rules, section 382
generally applies separately to the
corporation after it ceases to be a
member. Net operating losses that are
apportioned to a corporation under
proposed § 1.1502-21(b) are treated as
the corporation’s net operating losses to
determine the earliest date that the
testing period for the corporation may
begin.

If a loss group has an ownership
change under proposed § 1.1502-92
while a corporation is a member, any
portion of the consolidated net operating
loss of the group apportioned to the
corporation under § 1.1502-21(b) (or any
other net operating loss carried over by
the corporation) that was subject to the
corporation section 382 limitation is a
pre-change loss that continues to be
subject to limitation under section 382.
This limitation is zero unless the
common parent elects to apportion all or
part of the consolidated section 382
limitation to the corporation. The loss
carried over by the corporation may be
subject to an additional, lesser, section
382 limitation if the corporation has an
ownership change when (or after) it
ceases to be a member.

Under proposed § 1.1502-95(c), the
common parent may elect to apportion
all or part of the corporation section 382
limitation to & corporation that ceases to
be a member of the loss group. The
limitation for the group for any post-
change year ending after the date that
the corporation ceases to be a member
is reduced to take into account the
extent to which the limitation is
apportioned to the corporation. Once
made, the election is revocable only
with the Commissioner's consent.

The apportioned amount is taken into
account in determining the corporation's
section 382 limitation for any taxable
year after it ceases to be a member.
Special rules are provided for
apportioning any part of the
consolidated section 382 limitation that
is attributable to an adjustment, for
example, under sections 382(b)(2)
(relating to a carryover of unused
limitation) or 382(h) (relating to an
adjustment for recognized built-in
gains). The apportioned amount
attributable to the adjustment is treated
as an adjustment to the former
member's section 382 limitation for its
first taxable year after it ceases to be a
member.

Similar rules to those described above
apply with respect to apportionment of

the limitation when a corporation leaves
a group as part of a loss subgroup or
leaves a loss subgroup.

7. Section 1.1502-96—Miscellaneous
Rules

Proposed § 1.1502-96(a) curtails the
requirement of separately tracking loss
carryovers and other attributes of a
member of a group that are attributable
to a SRLY. Separate tracking ceases if a
member (or loss subgroup) has an
ownership change with respect to SRLY
loss carryovers in connection with
joining the group (or on any change date
following that time). If a member (or loss
subgroup) does not have an ownership
change, separate tracking ceases at the
end of the 5 consecutive year period
after the member (or loss subgroup)
joins the group. Once either condition is
satisfied, an ownership change generally
can occur with respect to SRLY loss
carryovers of the member (including the
members of a loss subgroup) only if
there is an ownership change of the loss
group.

Proposed § 1,1502-96(b) provides that,
under certain circumstances, a
subsidiary may have an ownership
change on a separate corporation basis
with respect to its portion of a
consolidated net operating loss (or a
separately computed net unrealized
built-in loss). Under § 1.1502-96(b)(1}, an
ownership change generally may occur
as a result of the deemed exercise of
options to acquire more than 20 percent
of a subsidiary's stock. The deemed
exercise rule applies, however, only if
the options are held by a single person
or by persons acting pursuant to a plan
or arrangement. An option thatis a
bilateral contract to purchase the stock
of the subsidiary is not subject to the
deemed exercise rule provided the stock
is sold pursuant to the contract within 1
year. If the stock is not sold within the 1
year period pursuant to the contract, the
option will be deemed to have been
exercised (and any ownership change
resulting from the exercise will be
treated as having occurred) at the earlier
date under the deemed exercise rule.

A subsidiary may also have an
ownership change on a separate
corporation basis under proposed
§ 1.1502-96(b)(2) if 1 or more 5-percent
shareholders, acting pursuant to a plan
or arrangement to avoid an ownership
change of the subsidiary, increase their
percentage ownership interests in the
subsidiary by more than 50 percentage
points during the testing period of the
subsidiary.

If either of these rules applies, section
382 will apply to the subsidiary
separately with respect to loss

carryovers and other attributes
attributable to the subsidiary.

8. Section 1.1502-97

Proposed § 1.1502-97 is reserved. It is
intended that this section will govern
the application of section 382 to
consolidated groups in title 11 or similar
cases. Depending on the issue and the
circumstances in which it arises, the
rules may adopt a single entity
approach.

9. Section 1.1502-98—Section 383.

Proposed § 1.1502-98 provides that the
rules in proposed §§ 1.1502-91 through
1.1502-97 also apply for purposes of
section 383, with appropriate
adjustments to take inte account that
section 383 applies to net capital losses
and excess credits.

10. Section 1.1502-99—Effective Dates

Proposed § 1.1502-99 provides the
effective dates for proposed §§ 1.1502—
91 through 1.1502-98. The rules are
generally effective March 6, 1991, for
testing dates on or after January 29,
1991. Transition rules are provided for
the application of sections 382 and 383
during the period before the general
effective date. During the transition
period, a consolidated group is
permitted to consistently use one of the
following methods to determine whether
an ownership change occurred and, if
one did occur, its effect: (1) A methed
that does not materially differ from the
rules of preposed §§ 1.1502-91 through
1.1502-98; (2) a method that applies the
rules of section 382 and the regulations
thereunder to each member on a
separate entity basis; and (3} a method
approved by the Commissioner upon
application by the common parent. A
consolidated group is not permitted to
use different methods for different
taxable years during the transition
period.

A taxpayer may file an amended
return for any prior taxable year to
modify the use of a consolidated net
operating loss, a net operating loss
carryover (including a net operating loss
carryover arising in a SRLY), ora
recognized built-in gain or loss only if
the amended return complies with
proposed §§ 1.1502-91 through 1.1502—
98. A taxpayer may only file an
amended return for a prior year if it alsu
files amended returns for all taxable
years ending on or after the date of the
ownership change for which returns
have already been filed as of the date of
the amended return.
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Special Analyses

These proposed rules are not major
rules as defined in Executive Order
12291. These rules, if issued, will
generally apply to consolidated groups,
which tend to be larger entities, Thus,
they will generally not have a significant
economic impact on a substantial
number of small entities, not will they
significantly alter the reporting or
recordkeeping duties of small entities.
Therefore, a Regulatory Impact Analysis
is not required. Pursuant to section
7805(f)(1) of the Code, these regulations
will be submitted to the Chief Counsel
for Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Public Hearing

Before adopting these proposing
regulations, consideration will be given
to any written comments that are
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety. In particular,
the Service invites comments on the
following issues: how a consolidated
section 382 limitation (or subgroup
section 382 limitation) is absorbed in the
case in which the use of only some of
the losses available to the group is
subject to limitation, and how the rules
of sections 382 and 383 should apply
when one or more of the members of the
group are in a title 11 or similar case. A
public hearing is scheduled for April 8,
1991. See notice of public hearing
published elsewhere in this issue of the
Federal Register.

Drafting Information

The principal author of these
proposed regulations is David P.
Madden, Office of Assistant Chief
Counsel (Corporate), Office of Chief
Counsel, Internal Revenue Service.
However, other personnel from the
Service and the Treasury Department
participated in their development.

List of Subjects in 26 CFR 1.1502-1
through 1.1564-1

Consolidated returns, Controlled
groups of corporations, Income taxes.

Proposed Amendments to the
Regulations

Accordingly, the proposed
amendments to 26 CFR part 1 are as
follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation for
part 1 is amended in part by adding the
following citation:

Authority: 26 U.S.C. 7805 * * * Sections
1.1502-91 through 1.1502-99 also issued under
26 U.S.C. 382(h)(9), 382(k)(6), 382(m), and
1502.

Par. 2. New §§ 1.1502-90 through
1.1502-99 are added to read as set forth
below:

§ 1.1502-90 Table of contents.

§1.1502-91 Application of section 382
with respect to a consolidated group.

(a) Determination and effect of an
ownership change.

(1) In general.

(2) Special rule for post-change year that
includes the change date.

(3) Cross reference.

(b) Definitions and nomenclature.

(c) Loss group,

(1) Defined.

(2) Example.

(d) Loss subgroup.

(1) Net operating loss carryovers

(2) Net unrealized built-in loss.

(3) Loss subgroup parent.

(4) Principal purpose of avoiding a
limitation.

(5) Special rules.

(6) Examples.

(e) Pre-change consolidated attribute.

(1) Defined.

(2) Example.

(f) Pre-change subgroup attribute.

(1) Defined.

(2) Example.

(g) Net unrealized built-in gain and loss.

(1) In general.

(2) Members included.

(i) Consolidated group.

(ii) Loss subgroup.

(3) Acquisition of built-in gain or loss
assets.

(4) Indirect ownership.

(b) Recognized built-in gain or loss.

(1) In general.

(2) Disposition of stock or debt of a
member.

(3) Intercompany transactions.

(4) Exchange basis property.

(i) [Reserved]

(j) Successor and predecessor.

§1.1502-92 Ownership change of a loss
group or a loss subgroup.

(a) Scope.

(b) Determination of an ownership change.

(1) Parent change method.

(i) Loss group.

(ii) Loss subgroup.

(2) Examples.

(3) Special adjustments.

(i) Common parent succeeded by a new
common parent.

(ii) Newly created loss subgroup parent.

(iii) Examples.

(4) End of separate tracking of certain
losses.

(c) Supplemental rules for determining
ownership change.

(1) In general.

(2) Operating rules.

(3) Supplemental ownership change rules.

(i) Additional testing dates for the common
parent (or loss subgroup parent).

(ii) Treatment of subsidiary stock as stock
of the common parent (or loss subgroup
parent).

(iii) 5-percent shareholder of the common
parent (or loss subgroup parent).

(4) Examples.

(d) Testing period following ownership
change under this section.

(e) Information statements.

(1) Common parent of a loss group.

(2) Abbreviated statement with respect to
loss subgroups.

§1.1502-93 Consolidated section 362
limitation (or subgroup section 382
limitation).

(a) Determination of the consolidated
section 382 limitation (or subgroup section
382 limitation).

(1) In general,

(2) Coordination with apportionment rule.

(b) Value of the loss group (or loss
subgroup).

(1) Stock value immediately before
ownership change.

(2) Adjustment to value.

(8) Examples.

(c) Recognized built-in gain of a loss group
or loss subgroup.

(d) Continuity of business.

(1) In general.

(2) Example.

(e) Limitations of losses under other rules.

§1.1502-94 Coordination with section
382 and § 1.382-2T when a corporation
becomes a member of a consolidated
group.

(a) Scope.

(1) In general.

(2) Coordination in the case of a loss
subgroup.

(3) End of separate tracking of certain
losses.

(b) Application of section 382 to a new loss
member.

(1) In general.

(2) Adjustment to value.

(3) Pre-change separate attribute defined.

(4) Examples.

(c) Built-in gains and losses.

(d) Information statements.

§1.1502-95 Rules on ceasing to be
member of a loss group (or loss
subgroup).

(a) Scope.

(1) In general.

(2) Election by common parent.

(3) Coordination with §§ 1.1502-91 through
1.1502-93.

(b) Separate application of section 382
when a member leaves as group.

(1) In general.

(2) Effect of a prior ownership change of
the group.
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(3) Application in the case of a loss
subgroup.

(4) Examples.

(c} Apportionment of the consolidated
section 382 limitation.

(1) Apportionment by common parent.

(2} Effect of apportionment on the
consolidated section 382 limitation.

(3) Effect on corporations to which the
consolidated section 382 limitation is
apportioned.

(4) Deemed apportionment when loss group
terminates.

(5) Appropriate adjustments when former
member leaves during the year.

(3 Examples. o

(d) Rules pertaining to ceasing to be a
member of a loss subgroup.

(e) Filing the election to apportion.
(1) Form of the election to apportion.
(2) Filing of the election.

(3] Revocation of election.

-§1.1502-96 Miscellaneous rules.
(a) End of separate tracking of losses of a
member.

5-year %

(1) Application.

(2) Gains and losses not separately
tracked.

(3) Special rule for testing period.

(4) Limits on application.

(b) Ownership change of subsidiary.

(1) Ownership change of a subsidiary
because of options or plan or arrangement.

(2) Special rule for contracts to purchase
stock.

(3) Examples.

(4) Effect of the ownership change.

(i) In general.

(ii) Pre-change losses.

(5) Coordination with §§ 1.1502-91, 1.1502-
92, and 1.1502-84.

(c) Continuing effect of an ownership
change.

§1.1502-97 [Reserved]

§1.1502-98 Coordination with section
383.

§1.1502-99 Effective dates.
(a) Effective date.
(1) In general.
(2) Testing period may include a period
beginning before January 29, 1991.
(b) Transition rules.
(i) In general.
(ii) Recapture of excess limitation.
(iii) Coordination with effective date.
(2) Permitted methods.
(c) Amended returns.
(d) Section 383.

§ 1.1502-91 Application of section 382
with respect to a consolidated group.

(a) Determination and effect of an
ownership change—(1) In general.
Sections 1.1502-91 through 1.1502-93 set
forth the rules for determining an
ownership change under section 382 for
members of consolidated groups and the
section 382 limitations with respect to
attributes described in paragraphs (e)
and (f) of this section. These rules

generally provide that an ownership
change and the section 382 limitation
are determined with respect to these
attributes for the group (or loss
subgroup) on a single entity basis and
not for its members separately.
Following an ownership change of a loss
group (or a loss subgroup) under

§ 1.1502-92, the amount of consolidated
taxable income for any post-change year
which may be offset by pre-change
consolidated attributes (or pre-change
subgroup attributes) shall not exceed the
consolidated section 382 limitation (or
subgroup section 382 limitation) for such
year as determined under § 1.1502-83.

(2) Special rule for post-change year
that includes the change date. If the
post-change year includes the change
date, section 382(b)(3)(A) is applied so
that the consolidated section 382
limitation (or subgroup section 382
limitation) does not apply to the portion
of consolidated taxable income that is
allocable to the period in the year on or
before the change date. The allocation
of consolidated taxable income for the
post-change year that includes the
change date must be made before taking
into account any conselidated net
operating loss deduction (as defined in
§ 1.1502-21(a)).

(3) Cross reference. See §§ 1.1502-94
and 1.1502-95 for rules that apply
section 382 to a corporation that
becomes or ceases to be a member of a
group or loss subgroup.

(b) Definitions and nomenclature. For
purposes of §§ 1.1502-91 through 1.1502-
99, unless otherwise stated:

(1) The definitions and nomenclature
contained in § 1.382-2T (including the
nomenclature and assumptions relating
to the examples in § 1.382-2T(b)) and
§8 dl.1502-91 through 1.1502-99 apply;
an

(2) In all examples, all groups file
consolidated returns, all corporations
file their income tax returns on a
calendar year basis, the only 5-percent
shareholder of a corporation is a public
group, the facts set forth the only owner
shifts during the testing period, and each
asset of a corporation has a value equal
to its adjusted basis.

(c) Loss group—(1) Defined. A loss
group is a consolidated group that:

(i) Is entitled to use a net operating
loss carryover to the taxable year that
did not arise (and is not treated under
§ 1.1502-21(c) as arising) in a SRLY;

(ii) Has a consolidated net operating
loss for the taxable year in which a
testing date of the common parent
occurs (determined by treating the
common parent as a loss corporation);
or

(iii) Has a net unrealized built-in loss
(determined under paragraph (g) of this

section by treating the date on which the
determination is made as though it were
a change date).

See § 1.1502-96(a) for rules that may
cause certain net operating loss
carryovers (or net unrealized built-in
gains and losses) to be described in the
preceding sentence.

(2) Example. Loss group. (a) L and L1 file
separate returns and each has a net operating
loss carryover arising in 1991 that is carried
over to 1992. A owns 40 shares and L owns 60
shares of the 100 outstanding shares of L1
stock. At the close of December 31, 1991, L
buys the 40 shares of L1 stock from A. For
1992, L and L1 file & consolidated return.

40X OF LI STOCK

L

L1

(b) L and L1 become a loss group at the
beginning of the consolidated return year
ending on December 31, 1992, because the
group is entitled to use the 1691 net operating
loss carryaver of L, the comment parent,
which did not arise (and is not treated under
§ 1.1502-21(c) as arising) in a SRLY. See
§ 1.1502-94 for rules relating to the
application of section 382 with respect to L1's
net operating loss carryover from 1991 which
did arise in a SRLY.

(d) Loss subgroup—(1) Net operating
loss carryovers. Two or more
corporations that become members of a
consolidated group compose a loss
subgroup if they:

(i) Were affiliated with each other in
another group (whether or not the group
was a consolidated group) (the former
group);

(ii) Bear a relationship to each other
described in section 1504(a)(1)
immediately after they become members
of the group; and

(iii) At least one of the members
carries over a net operating loss that did
not arise (and is not treated under
§ 1.1502-21(c) as arising) in a SRLY with
respect to the former group.

A separate loss subgroup is
determined for each former group in
which carryovers arose.

(2) Net unrealized built-in loss. Two
or more corporations that become
members of a consolidated group
compose a loss subgroup if they:

(i) Have been continuously affiliated
with each other for the 5 consecutive
year period ending immediately before
they become members of the group;
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(if) Bear a relationship to each other
described in section 1504(a)(1)
immediately after they become members
of the group: and

(iii) Have a net unrealized built-in loss
(determined under paragraph (g) of this
section on the day they become
members of the group by treating that
day as though it were a change date).

(3) Loss subgroup parent. A loss
subgroup parent is the corporation that
bears the same relationship to the other
members of the loss subgroup as a
common parent bears to the members of
a group.

(4) Principal purpose of avoiding a
limitation. The corporations described
in paragraph (d) (1) or (2) of this section
do not compose a loss subgroup if any
one of them is formed, acquired, or
availed of with a principal purpose of
avoiding the application of, or
increasing any limitation under, section
382. Instead, § 1.1502-94 applies with
respect to the attributes of the
corporations, This paragraph (d)(4) does
not apply solely because, in connection
with becoming members of the group,
the members of a group (or loss
subgroup) are rearranged to bear a
relationship to the other members
described in section 1504{a)(1).

(5) Special rules. See § 1.1502-95(d)

for rules concerning when a corporation
ceases to be a member of a loss
subgroup. See also § 1.1502-96(a) for a
special rule regarding the end of
separate tracking of SRLY losses of a
member that has an ownership change
or that has been a member of a group for
at least 5 consecutive years.

(6) Examples.

Example 1. Loss subgroup. (a) P owns all
the L stock and L owns all the L1 stock..The P
group has a consolidated net operating loss
arising in 1992 thal is carried to 1993. On May
2, 1993, P sells all the stock of Lto A, and L
and L1 thereafter file consolidated returns. A
portion of the 1992 consolidated net operating
loss is apportioned under § 1.1502-21(b) to

each of L and L1, which they carry over to the

taxable year ending December 31, 1993.

£ B F:)

ey
100X ‘OF L STOCK

L1

(b) L and L1 compose a loss subgroup
within the meaning of paragraph (d)(1) of this
section because they (1) were affiliated with
each other in the P group (the former group),
(2) bear a relationship described in section
1504(a)(1) to each other immediately after
they became members of the L group, and (3)
at least one of the members carries over a net
operating loss arising in a year that was not a
SRLY with respect to the P group. Under
paragraph (d)(3) of this section, L is the loss
subgroup parent of the L loss subgroup.

Example 2, Loss subgroup—section
1504(a)(1) relationship. (a) P owns all the
stock of L and L1. L owns ali the stock of L2.
L1 and L2 own 40 percent and 60 percent of
the stock of L3, respectively. The P group has
a consolidated net operating loss arising in
1982 that is carried over to 1993. On May 22,
1993, P sells all the stock of L-and L1 to P1,
the common parent of anaother consolidated
group. The 1992 consolidated net operating
loss is apportioned under § 1.1502-21(b), and
each of L, L1, L2, and L3 carries over a
portion of such loss to the first consolidated
return year of the P1 group ending after the
acquisition.

BILLING CODE 4830-01-M
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(b) L and L2 compose a loss subgroup
within the meaning of paragraph (d)(1) of this
section, Neither L1 nor L3 is included ina
loss subgroup because neither bears a
relationship described in section 1504(a}(1) to
any other member of the former group
immediately after becoming members of the
P1 group.

Example 3. Loss subgroup—section
1504(a)(1) relationship. The facts are the
same as in Example 2, except that the stock
of L1 is transferred to L in connection with
the sale of the L stock to P1. L, L1, L2, and L3
compose a loss subgroup within the meaning
of paragraph (d)(1) of this section because
they (1) were affiliated with each other in the
P group (the former group), (2) bear a
relationship described in section 1504(a)(1) to
each other immediately after they become
members of the P1 group, and (3) at least one
of the members carries over a net operating
loss arising in a year that was not a SRLY
with respect to the P group.

(e) Pre-change consolidated
attribute—(1) Defined. A pre-change
consolidated attribute of a loss group is:

(i) Any loss described in paragrap
(c)(1)(i) or (ii) of this section (relating to
the definition of loss group) that is
allocable to the period ending on or
before the change date; and

(ii) Any recognized built-in loss of the

loss group.

(2) Example. Pre-change consolidated
attribute, The L group has a consolidated net
operating loss arising in 1992 that is carzied
over to 1993. The L loss group has an
ownership change at the beginning of 1993.
The net operating loss carryover of the L loss
group from 1992 did not arise (and is not
treated under § 1.1502-21(c) as arising) in a
SRLY. Therefore, it is a pre-change
consolidated attribute of the L group. Under
paragraph (a)(1) of thissection, the amount of
consolidated taxable income.of the L group
for 1993 that may be offset by this loss
carryover may notexceed the consolidated
section 382 limitation of the L group for that
year. See § 1.1502-83 for rules relating to the
computation of the/consolidated section 382
limitation.

(f) Pre-change subgroup attribute—(1)
Defined. A pre-change subgroup
attribute of a loss subgroup is:

(i) Any net operating loss carryover
that is described in paragraph (d)(1)(iii)
of this section (relating to the definition
of loss subgroup); and

(ii) Any recognized built-in loss of a
loss subgroup.

(2) Example. Pre<change subgroup
atiribute. (a) L is not a member of an
affiliated group, and has a net operating loss
arising in 1992 that is carried overto 1983.
During 1993, L acquires all the stock of L1
which has a net operating loss carryover
arising in 1992. L and L1 file a consolidated
return for 1993. During 1993, the L group has a
consolidated net operating loss that is carried
over to 1894,

(b) At the beginning of 1994, corporation M
acquires all the stock of L, resulting in an
ownership change of the L group. M, L, and
11 file a consolidated return for 1984,
Following M's @cquisition of the L stock, L
and L1 compose a loss subgroup.L's loss
carryover asising in 1982 and the 1803
consolidated net operating loss that is
apportioned to L and L1 under § 1.1502-21(b)
and carried over to the M group's 1994
consolidated return year are pre-change
subgroup attributes because theydid not
arise (and are not treated under §1.1502-
21(c) as arising) in @ SRLY with respectito the
L group (the formergroup). The amount of
consolidated taxable income of the M group
for 1994 that may be offset by these losses
may not exceed the subgroup section 382

limitation of the L loss subgroup for that year.

See § 1.1502-93 forxules relating to the
computation of the subgroup section 382
limitation. )

(c) L1's net operating loss carryover from
1992 is not a pre-change subgroup attribute
because it arose in& taxable year that was a
SRLY with respect to the L group. See
§ 1.1502-94 for rules relating to the
application of section 382 to L1's net
operating loss carryover from 1992.

(g) Net unrealized built-in gain and
loss—{1) In general. The determination
whether a consolidated group (or loss
subgroup) has a net unrealized built-in
gain or loss under section 382(h)(3) is
based on the aggregate amount of the
separately computed net unrealized
built-in gains or losses of each member
that is included in the group (or loss
subgroup) under paragraph (g)(2) of this
section, and taking into account the
items of built-in income and deduction
described in section 382(h)(6). Thus, for
example, amounts deferred under
section 267, or under § 1.1502-13,

§ 1.1502-137T, § 1.1502-14, or § 1.1502—
14T (other than amounts deferred with
respect to the stock oridebt of a member
that is included in the group (or loss
subgroup) under paragraph (g}(2) of this
section) are taken into account as built-
initems. Net unrealized built-in gain or
loss with respect to the stock and debt
of members included in the group for
loss subgroup) under paragraph (g)(2) of
this section is not taken into account in
determining a member's separately
computed net unrealized built-in gain or
less. The threshold requirement under
section 382(h)(3)(B) applies on an
aggregate basis and not on a member-
by-member basis. If a member is not
included in a group (or loss subgroup)
under paragraph (g)(2) of this section,
the determination of whether the
member has a net unrealized built-in
gain or loss under section 382(h)(3) is
made on a separate entity basis. See

§§ 1.1502-94(c) (relating to built-in gain
and loss of a new loss member) and
1.1502-96(a) (relating to the end of
separate tracking of certain losses).

(2) Members included—{i)
‘Consolidated group. The members
included in the determination whether a
consolidated group has a net unrealized
built-in gain or loss are all members
other than:

{A) a new loss member with a net
unrealized built-in loss described in
§ 1.1502-94(a)(1)(ii); and

(B) members of a loss subgroup
described in § 1.1502-91(d)(2).

(ii) Loss.subgroup. The members
included in the determination whether a
loss subgroup has a net unrealized built-
in gain or loss are those members
described in §1.1502-91(d)(2)(i) and (ii).

(3) Acquisition of built-in gain or loss
assets. A member may not, in
determining its separately computed net
unrealized built-in gain or loss, take into
account any gain or loss with respect to
.assets acquired with a principal purpose
to affect the amount of its net unrealized
built-ingain or loss. A group:may not, in
determining its net unrealized built-in
gain or loss, take into account any gain
or loss with respect to assets of a
member acquired with a principal
purpose to affect the amount of its net
unrealized build-in gain or loss.

(4) Indirect ownership. A member's
separately computed net unrealized
built-in gain or loss is adjusted to the
extent necessary to prevent any
duplication of unrealized gain or loss
attributable to the member’s indirect
ownership interest in another member
through a nonmember if the member has
a 5-percent or greater ownership interest
in the nonmember.

(h) Recognized built-in gain or loss—
(1) In general. [Reserved]

(2) Deposition of stock or debt of a
member. Gain or loss recognized by a
member on the disposition of stock or
debt of another member is taken into
account (unless disallowed under
§ 1.1502-20 or otherwise) in determining
recognized built-in gain or loss under
section 382(h)(2), even though it is not
taken into account under paragraph
(g)(1) of this section in determining a net
unrealized built-in gain or loss.

(3) Intercompany transactions. Gain
orloss that is deferred under provisions
such as section 267, § 1.1502-13,

§ 1.1502-13T, § 1.1502-14, § 1.1502-14T,
and § 1.1502-19 is treated as recognized
built-in gain or loss only to the extent
restored during the recognition period.

{4) Exchanged basis property. If the
adjusted basis of any asset is
determined, directly or indirectly, in
whole or in part, by reference to the
adjusted basis of another asset held by
the member at the beginning of the
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recognition period, the asset is treated,
with appropriate adjustments, as held
by the member at the beginning of the
recognition period.

(i) [Reserved]

(j) Successor and predecessor. A
reference in §§ 1.502-91 through 1.1502-
99 to a corporation, member, common
parent, loss subgroup parent, or
subsidiary includes, as the context may
require, a reference to a successor or
predecessor. For example, the
determination whether a successor
satisfies the continuous affiliation
requirement of paragraph (d)(2)(i) of this
section is made by reference to its
predecessor.

§ 1.1502-92 Ownership change of a loss
group or 2 loss subgroup.

(a) Scope. This section provides rules
for determining if there is an ownership
change for purposes of section 382 with
respect to a loss group of a loss
subgroup. See § 1.1502-94 for special
rules for determining if there is an
ownership change with respect to new
loss members and § 1.1502-96(b) for
special rules for determining if there is
an ownership change of a subsidiary.

(b) Determination of an ownership
change—(1) Parent change method—(i)
Loss group. A loss group has an
ownership change if the loss group's
common parent has an ownership
change under section 382(g) and § 1.382-
2T. Solely for purposes of determining
whether the common parent has an
ownership change:

(A) The losses described in § 1.1502-
91(c)(1) are treated as net operating
losses (or a net unrealized built-in loss)
of the common parent; and

(B) Only those attributes that make
the group a loss group under § 1.1502—
91(c)(1) are taken into account in
determining the earliest day that the
testing period for the common parent
can begin under § 1.382-2T(d)(3).

(ii) Loss subgroup. A loss subgroup
has an ownership change if the loss
subgroup parent has an ownership
change under section 382(g) and § 1.382-
2T. The principles of § 1.1502-95(b)
(relating to ceasing to be a member of a
consolidated group) apply in
determining whether the loss subgroup
parent has an ownership change. Solely
for purposes of determining whether the
loss subgroup parent has an ownership
change:

(A) The losses described in § 1.1502—
91(d) are treated as net operating losses
(or a net unrealized built-in loss) of the
loss subgroup parent;

(B) The day that the members of the
loss subgroup become members of the
group (or a loss subgroup) is treated as a

testing date within the meaning of
§ 1.382-2T(a)(2)(i); and
(C) Only those attributes that make
the members a loss subgroup under
§ 1.1502-91(d) are taken into account in
determining the earliest day that the
testing period for the loss subgroup
parent can begin under § 1.382-2T(d)(3).
(2) Examples.

Example 1. Loss group—ownership change
of the common parent. (a) A owns all the L
stock. L owns 80 percent and B owns 20
percent of the L1 stock. For 1992, the L group
has a consolidated net operating loss that
resulted from the operations of L1 and that is
carried over to 1993. The value of the L stock
is $1000. The total value of the L1 stock is
$600 and the value of the L1 stock held by B
is $120. The L group is a loss group under
§ 1.1502-91(c)(1) because of its net operating
loss carryover from 1992. On August 15, 1993,
A sells 51 percent of the L stock to C.
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(b) Under paragraph (b)(1)(i) of this section,
section 382 and § 1.382-2T are applied to L to
determine whether it (and therefore the L loss
group) has an ownership change with respect
to its net operating loss carryover from 1992
attributable to L1 on August 15, 1993. The
sale of the L stock to C causes an ownership
change of L under § 1.382-2T and of the L
loss group under paragraph (b)(1)(i) of this
section. The amount of consolidated taxable
income of the L loss group for any post-
change taxable year that may be offset by its
pre-change consolidated attributes (that is,
the net operating loss carryover from 1992
attributable to L1) may not exceed the
consolidated section 382 limitation for the L
loss group for the taxable year.

Example 2. Loss group—owner shifts of
subsidiaries disregarded. (a) The facts are
the same as in Example 1, except that on
August 15, 1993, A sells only 49 percent of the
L stock to C and, on December 11, 1994, in an
unrelated transaction, B sells the 20 percent
of the L1 stock to D. A’s sale of the L stock to
C does not cause an ownership change of L
under § 1.382-2T nor of the L loss group
under paragraph (b)(1)(i) of this section.

(b) B's subsequent sale of L1 stock is not
taken into account for purposes of
determining whether the L loss group has an
ownership change under paragraph (b)(1)(i)
of this section, and, accordingly, there is no
ownership change of the L loss group. See
paragraph (c) of this section, however, for a
supplemental ownership change method that
would apply to cause an ownership change if
the purchases by C and D were pursuant to a
plan or arrangement.

Example 3. Loss subgroup—ownership
change of loss subgroup parent controls. (a) P
owns all the L stock. L owns 80 percent and
A owns 20 percent of the L1 stock. The P
group has a consolidated net operating loss
arising in 1992 that is carried over to 1893. On
September 9, 1993, P sells 51 percent of the L
stock to B, and L1 is apportioned a portion of
the 1992 consolidated net operating under
§ 1.1502-21(b), which it carries over to its
next taxable year. L and L1 file a
consolidated return for their first taxable
year ending after the sale to B.
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(b) Under § 1.1502-91(d)(1), L and L1
¢ompose a loss subgroup on September 9,
1993, the day that they become members of
the L group. Under paragraph (b)(1)(ii) of this
seciton, section 382 and § 1.382-2T are
applied to L to determine whether it (and
therefore the L loss subgroup) has an
ownership change with respect to the portion
of the 1992 consolidated net operating loss
that is apportioned to L1 on September 9,
1993. L has an ownership change resulting
form P's sale of 51 percent of the L stock to A.
Therefore, the L loss subgroup has an
ownership change with respect to that loss.

Example 4. Loss group and loss subgroup—
contemporaneous ownership changes. (a) A
owns all the stock of corporation M, M owns
35 percent and B owns 85 percent of the L
stock, and L owns all the L1 stock. The L
group has a consolidated net operating loss
arising in 1991 that is carried over to 1992. On
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May 19, 1992, B sells 45 percent of the L stock
to M for cash. M, L, and L1 thereafter file
consolidated returns. L and L1 are each
apportioned a portion aof the 1991
consolidated net operating loss, which they
carry over to the M group's 1992 and 1993
censolidated retura years. The M group has a
consolidated net operating loss arising in
1992 that is carried over to 1993. On June 9,
1993, A sells 70 percent of the M stock te C.
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{b) Under § 1.1502-91(d)(1), L and L1
compose a loss subgroup on May 19, 1992, the
day they become members of the M group.
Under paragraph (b)(1)(ii) of this section,
section 382 and § 1.382-2T are applied to L to
determine whether L (and therefore the L loss
subgroup) has an ownership change with
respect to the loss carryovers from 1991 on
May 19, 1992, a testing date because of B's
sale of L stock to M. The sale of L stock to M
results in only a 45 percentage point increase
in A's ownership of L stock. Thus, there is no
ownership change of L (or the L loss
subgroup) with respect to those loss
carryovers under paragraph (b)(1)(ii) of this
section on that day.

(c) June 9, 1993, is also a testing date with
respect to the L loss subgroup because of A’s
sale of M stock to C. The sale results in a 56
percentage point increase in C's ownership of
L stock, and L has an ownership change.
Therefore, the L loss subgroup has an
ownership change on that day with respect to
the loss carryovers from 1991.

(d) Paragraph (b)(1)(i) of this section
requires that section 382 and § 1.382-2T be
applied to M to determine whether M (and
therefore the M loss group) has an ownership
change with respect to the net operating loss
carryover from 1992 on June 9, 1993, a testing

date because of A's sale of M stock to C. The
sale results in a 70 percentage point increase
in C's ownership of M stock, and M has an
ownership change. Therefore, the M loss
group has an ownership change on that day
with respect to that loss carryover.

(3) Special adjustments—(i) Common
parent succeeded by a new common
parent. For purposes of determining if a
loss group has an ownership change, if
the common parent of a loss group is
succeeded or acquired by a new
common parent and the loss group
remains in existence, the new common
parent is treated as a continuation of the
former common parent with appropriate
adjustments to take into account shifts
in ownership of the former common
parent during the testing period
(including shifts that occur incident to
the common parent's becoming the
former common parent).

(ii) Newly created loss subgroup
parent. For purposes of determining if a
loss subgroup has an ownership change,
if the member that is the loss subgroup
parent has not been the loss subgroup

parent for at least 3 years as of a testing
date, appropriate adjustments must be
made to take into account owner shifts
of members of the loss subgroup so that
the structure of the loss subgroup does
not have the effect of avoiding an
ownership change under section 382.
(See Example 3 in paragraph (b)(3)(iii) of
this section.)

(iii) Examples.

Example 1. New common parent acquires
old common parent. (a) A, who owns all the L
stock, sells 30 percent of the L stock to B on
August 26, 1990. L owns all the L1 stock. The
L group has a consolidated net operating loss
arising in 1990 that is carried over to 1992. On
July 16, 1991, A and B transfer their L stock to
a newly created holding company, HC, in
exchange for 70 percent and 30 percent,
respectively, of the HC stock. HC, L, and L1
thereafter file consolidated returns. The
formation of the holding company structure
qualifies as a reverse acquisition of the L
group under § 1.1502-75(d)(3)(i), and the L
loss group is treated as remaining in
existence, with HC taking the place of L as
the new common parent of the loss group.

BILLING CODE 4830-01-M
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(b} On November 11, 1992, A sells 25
percent of the HC stock to B, For purposes of
determining if the L loss group has an
ownership change under paragraph (b)(1)(i)
of this section on November 11, 1992, HC is
treated as a continuation of L under
paragraph (b)(3)(i) of this section because it
acquired L and became the common parent
without terminating the L loss group.
Accordingly, HC's testing period commences
on january 1, 1890, the first day of the taxable
year of the L loss group in which the
consolidated net operating loss that is carried
over to 1992 arose (see § 1.382-2T(d)(3)(i)).

Immediately after the close of November 11,
1992, B's percentage ownership interest in the
common parent of the loss group (HC) has
increased by 55 percentage points over its
lowest percentage ownership during the
testing period (zero percent). Accerdingly,
HC and the L loss group have an ownership
change on that day.

Example 2. New common parent in case in
which common parent ceases to exist. (a) A,
B, and C each own one-third of the L stock. L
owns all the L1 stock. The L group has a
consolidated net operating loss arising in
1991 that is carried over to 1993. On May 2.

1993, L is merged into P, a corporation owned
by D, and L1 thereafter files consolidated
returns with P. A, B, and C, as a result of
owning stock of L, own 90 percent of P's
stock after the merger. D owns the remaining
10 percent of P's stock. The merger of L into P
qualifies as a reverse acquisition of the L
group under-§ 1.1502-75(d)(3)(i), and the L
loss group is treated as remaining in
existence, with P taking the place of L as the
new common paren! of the L group.

BILLING CODE 4830-01-M
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(b) For purposes of determining if the L loss
group has an ownership change on May 2,
1993, the day of the merger, P is treated as a
continuation of L so that the testing period for
P begins on January 1, 1991, the first day of
the taxable year of the L loss group in which
the consolidated net operating loss that is
carried over to 1993 arose. Immediately after
the close of May 2, 1993, D is the only 5-
percent shareholder that has increased his
ownership interest in P during the testing
period (from zero to 10 percentage points).

{c) The facts are the same as in (a), except
that A has held 23% shares (23%s percent) of
L's stock for five years, and A purchased an
additional 10 shares of L stock from E two
years before the merger. Inmediately after
the close of the day of the merger (a testing
date), A's ownership interest in P, the
common parent of the L loss group, has

increased by 6% percentage points cver her
lowest percentage ownership during the
testing period (23% percent to 30 percent).
(d) The facts are the same as in (a), except
that P has a net operating loss arising in 1990
that is carried to the first consolidated return
year ending after the day of the merger.
Solely for purposes of determining whether
the L loss group has an ownership change
under paragraph (b)(1)(i) of this section, the
testing period for P commences on January 1,
1991. P's net operating loss carryover from
1990, which §§ 1502-1(f)(3) and 1.1502-
75(d)(3)(i) treat as arising in a SRLY, is not
taken into account in determining the earliest
day that the testing period for P, as the
common parent of the L loss group, can begin
under § 1.382-2T(d)(3). See § 1.1502-94 to
determine the application of section 382 with
respect to P's net operating loss carryover.

Example 3. Newly acquired loss subgroup
parent. (a) P owns all the L stock and L owns
all the L1 stock. The P group has a
consolidated net cperating loss arising in
1991 that is carried over to 1993. On January
19, 1992, L issues a 20 percent stock interest
to B. On Pebruary 5, 1993, P contributes its L
stock to a newly formed subsidiary, HC, in
exchange for all the HC stock, and distributes
the HC stock to its sole sharehoider A. HC, L,
and L1 thereafter file consolidated returns. A
portion of the P group’s 1991 consolidated net
operating loss is apportioned to L and L1
under § 1.1502-21(b) and is carried over to
the HC group’s year ending after February 5,
1993. HC, L, and L1 compose a loss subgroup
within the meaning of § 1.1502-81(d) with
respect to the net operating loss carryovers
from 1991.
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(b) February 5, 1993, is a testing date for
HC as the loss subgroup parent with respect
to the net operating loss carryovers of L and
L1 from 1991, See paragraph [b)(1)(ii)(B) of
this section. For purposes of determining
whether HC has an ownership change on the
testing date, appropriate adjustments must be
made with respect to the changes in the
percentage ownership of the stock of HC
because HC was not the loss subgroup parent
for at least 3 years prior to the day on which
it became a member of the HC loss subgroup
(a testing date). The appropriate adjustments
include adjustments to take into account
owner shifts of other members of the former
group. Thus, the owner shift of L that resulted
from the sale of the 20 percent interest to B
must be taken into account in determining
whether the HC loss subgroup has an
ownership change on February 5, 1993, and
on any subsequent testing date that includes
January 19, 1992.

(4) End of separate tracking of certain
losses. If § 1.1502-96(a) (relating to the
end of separate tracking of attributes)
applies to a loss subgroup, then, while
one or more members that were
included in the loss subgroup remain
members of the consolidated group,
there is an ownership change with
respect to their attributes described in
§ 1.1502-96(a)(2) only if the consolidated
group is a loss group and has an
ownership change under paragraph
(b)(1)(i) of this section (or such a
member has an ownership change under
§ 1.1502-96(b) (relating to ownership
changes of subsidiaries)). If, however,
the loss subgroup has had an ownership
change before § 1.1502-96(a) applies, see
§ 1.1502-96(c) for the continuing
application of the subgroup's section 382
limitation with respect to its prechange
subgroup attributes.

(c) Supplemental rules for determining
ownership change—(1) In general.
Paragraph (c)(3) of this section applies
to a loss group (or loss subgroup) if:

(i) Any 5-percent shareholder of the
common parent (or loss subgroup
parent) increases its percentage
ownership interest in both—

(A) A subsidiary of the loss group (or
loss subgroup) other than by a direct or
indirect acquisition of stock of the
common parent (or loss subgroup
parent), and

(B) The common parent (or loss
subgroup parent); and

(ii) Those increases occur within a 3
year period ending on any day of a
consolidated return year or, if shorter,
the period beginning on the first day
following the most recent ownership
change of the loss group (or loss
subgroup).

The rules of paragraph (c)(3) of this
section apply in addition to, and not
instead of, the rules of paragraph (b) of
this section. Thus, for example, if the
common parent of the loss group has an
ownership change under paragraph (b)
of this section, the loss group has an
ownership change even if, by applying
this paragraph (c), the common parent
would not have an ownership change.

(2) Operating rules. Solely for
purposes of paragraph (c)(1) of this
section:

(i) A 5-percent shareholder of the
common parent (or loss subgroup
parent) is treated as increasing its
percentage ownership interest in the
common parent (or loss subgroup
parent) or a subsidiary to the extent, if
any, that any person acting pursuant to
a plan or arrangement with the 5-
percent shareholder increases its
percentage ownership interest in that
city;

(ii) The rules in section 382(1)(3) and
§ 1.382-2T(h) (relating to constructive
ownership) apply, except that section
382(1)(3) and § 1.382-2T(h)(4) (relating to
option attribution) are applied with
respect to the stock of the subsidiary—

(A) To treat an option as exercised
(notwithstanding that the deemed
exercise of an option may not result in
an ownership change of the subsidiary)
unless the exceptions of §§ 1.382-
2T(h)(4) (viii) or (x) (relating to options
that lapse or options that are not subject
to deemed exercise) apply, and

(B) By treating any day of the 3 year
period described in paragraph (c)(1)(ii)
of this section on which an option is
iss:;ed or transferred as a testing date;
an

(iii) In the case of a loss subgroup, a
subsidiary includes any member of the
loss subgroup other than the loss
subgroup parent. (The loss subgroup
parent is, however, a subsidiary of the
loss group of which it is a member.)

(3) Supplemental ownership change
rules. The determination whether the
common parent (or loss subgroup
parent) has an ownership change is
made by applying paragraph (b){1) of
this section as modified by the following
additional rules:

(i) Additional testing dates for the
common parent (or loss subgroup
parent). A testing date for the common
parent (or loss subgroup parent] also
includes—

(A) Each day on which there is an
increase in the percentage ownership of
stock of a subsidiary as described in
paragraph (c)(1) of this section, and

(B) The first day of the first
consolidated return year for which the
group is a loss group (or the members
compose a loss subgroup);

{ii) Treatment of subsidiary stock as
stock of the common parent (or loss
subgroup parent). The common parent
(or loss subgroup parent) is treated as
though it had issued to the person
acquiring (or deemed to acquire) the
subsidiary stock an amount of its own
stock (by value) that equals the value of
the subsidiary stock represented by the
percentage increase in that person's
ownership of the subsidiary (determined
on a separate entity basis). A similar
principle applies if the increase in
percentage ownership interest is
effected by a redemption or similar
transaction;

(iii) 5-percent shareholder of the
common parent {or loss subgroup
parent). Any person described in
paragraph {c)2)(i) of this section who is
acting pursuant to the plan or
arrangement is treated as a 5-percent
shareholder of the common parent (or
loss subgroup parent).

(4) Examples.

Example 1. Stock of the common parent
under supplemental rules. (a) A owns all the
L stock. L is not a member of an affiliated
group and has a net operating loss carryover
arising in 1968 that is carried over to 1993. On
July 16, 1993, L transfers all of its assets and
liabilities to a newly created subsidiary, S, in
exchange for S stock. L and S thereafter file
consolidated returns. On November 23, 1993,
B contributes cash to L in exchange for a 45-
percent ownership interest in L and
contributes cash to S for a 20-percent
ownership interest in S,

(b) B is a 5-percent shareholder of L who
increases his percentage ownership interest
in L and S during the 3-year period ending on
November 23, 1993. Under paragraph (c)(3){ii)
of this section, the determination whether L
(the common parent of a loss group) has an
ownership change on November 23, 1993 (or
on any testing date in the testing period
which includes November 23, 1993), is made
by applying paragraph (b)(1)(i) of this section
and by treating the value of B's 20 percent
ownership interest in S as if it were L stock
issued to B.

Example 2. Plan or arrangement—public
offering of subsidiary stock. (a) A owns all
the stock of L and L owns all the stock of L1.
The L group has a consolidated net operating
loss arising in 1992 that resulted from the
operations of L1 and that is carried over to
1993. As part of a plan, A sells 49 percent of
the L stock to B on October 4, 1993, and L1
issues new stock representing a 20 percent
ownership interest in L1 to the public on
November 6, 1993.
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(b) A's sale of the L stock to B does not
cause an ownership change of the L loss
group on October 4, 1993, under the rules of
§ 1.382-2T and paragraph (b)(1)(i) of this
section.

(c) Because the issuance of L1 stock to the
public occurs in connection with B's
acquisition of L stock pursuant to a plan,
paragraph (c](3) of this section applies to
determine whether the L loss group has an
ownership change on November 6, 1993 (or
on any testing date for which the testing
period includes November 6, 1993).

(d) Testing period following
ownership change under this section. If
a loss group (or a loss subgroup) has had
an ownership change under this section,
the testing period for determining a
subsequent ownership change with
respect to the pre-change consolidated
attributes (or pre-change subgroup
attributes) begins no earlier than the
first day following the loss group's (or
loss subgroup’s) most recent change
date.

(e) Information statements—(1)
Common parent of a loss group. The
common parent of a loss group must file
the information statement required by
§ 1.382-2T(a)(2)(ii) for a consolidated
return year because of any owner shift,
equity structure shift, or other
transaction described in § 1.382-
2T(a)(2)(i):

(i) With respect to the common parent
and with respect to any subsidiary stock
taken into account under paragraph (c)
of this section, and

(ii) With respect to an ownership
change described in § 1.1502-96(b)
(relating to ownership changes of
subsidiaries).

See § 1.1502-94(d) for rules regarding
information statements with respect to
attributes of subsidiaries.

(2) Abbreviated statement with
respect to loss subgroups. The common
parent of a group that has a loss
subgroup during a consolidated return
year must file the information statement
required by § 1.382-2T(a)(2)(ii) because
of any owner shift, equity structure shift,
or other transaction described in
§ 1.382-2T(a)(2)(i) with respect to the
loss subgroup parent and with respect to
any other stock taken into account
under paragraph (c) of this section.
Instead of filing a separate statement for
each loss subgroup parent, the common
parent (which is treated as a loss
corporation) may file the single
statement described in paragraph (e)(1)
of this section. In addition to the
information concerning stock ownership
of the common parent, the single
statement must identify each loss
subgroup parent and state which loss
subgroups, if any, have had ownership
changes during the consolidated return
year. The loss subgroup parent is,
however, still required to maintain the
records necessary to determine if the

loss subgroup has an ownership change.
This paragraph (e)(2) applies with
respect to the attributes of a loss
subgroup until, under § 1.1502-96(a), the
attributes are no longer treated as
described in § 1.1502-91(d) (relating to
the definition of loss subgroup). After
that time, the information statement
described in paragraph (e)(1) of this
section must be filed with respect to
those attributes.

§ 1.1502-93 Consolidated section 382
limitation (or subgroup section 382
limitation).

(a) Determination of the consolidated
section 382 limitation (or subgroup
section 382 limitation)—(1) In general.
Following an ownership change, the
consolidated section 382 limitation (or
subgroup section 382 limitation) for any
post-change year is an amount equal to
the value of the loss group (or loss
subgroup), as defined in paragraph (b) of
this section, multipled by the long-term
tax-exempt rate that applies with
respect to the ownership change, and
adjusted as required by section 382 and
the regulations thereunder. See, for
example, section 382(b)(2) (relating to
the carryforward of unused section 382
limitation), section 382(b)(3)(B) (relating
to the section 382 limitation for the post-
change year that includes the change
date), section 382(m)(2) (relating to short
taxable years), and section 382(h)
(relating to recognized built-in gains and
section 338 gains).

(2) Coordination with apportionment
rule. For special rules relating to
apportionment of a consolidated section
382 limitation (or a subgroup section 382
limitation) when one or more
corporations cease to be members of a
loss group (or a loss subgroup) and to
aggregation of amounts so apportioned,
see § 1.1502-95(c).

(b) Value of the loss group (or loss
subgroup)—(1) Stock value immediately
before ownership change. Subject to any
adjustment under paragraph (b)(2) of
this section, the value of the loss group
(or loss subgroup) is the value,
immediately before the ownership
change, of the stock of each member,
other than stock that is owned directly

or indirectly by another member. For
this purpose:

(i) Ownership is determined under
§ 1.382-2T; and

(ii) A member is considered to
indirectly own stock of another member
through a nonmember only if the
member has a 5-percent or greater
ownership interest in the nonmember.

For purposes of this paragraph (b), stock
includes stock described in section
1504(a)(4) and § 1.382-2T(f)(19) (ii) and
(iii).

(2) Adjustment to value. The value of
the loss group (or loss subgroup), as
determined under paragraph (b)(1) of
this section, is adjusted under any rule
in section 382 or the regulations
thereunder requiring an adjustment to
such value for purposes of computing
the amount of the section 382 limitation.
See, for example, section 382(e)(2)
(redemptions and corporate
contractions), section 382(1)(1) (certain
capital contributions) and section
382(1)(4) (ownership of substantial
nonbusiness assets). The value of the
loss group (or loss subgroup) determined
under this paragraph (b) is also adjusted
to the extent necessary to prevent any
duplication of the value of the stock of a
member. For example, the principles of
§ 1.382-5 (relating to controlled groups
of corporations) apply in determining
the value of a loss group (or loss
subgroup) if, under § 1.1502-91(g)(2),
members are not included in the
determination whether the group (or loss
subgroup) has a net unrealized built-in
loss.

(3) Examples.

Example 1. Basic case. (a) L, L1, and L2
compose a consolidated group. L has
outstanding common stock, the value of
which is $100. L1 has outstanding common
stock and preferred stock that is described in
section 1504(a)(4). L owns 90 percent of the L1
common stock, and A owns the remaining 10
percent of the L1 common stock plus all the
preferred stock. The value of the L1 common
stock is $40, and the value of the L1 preferred
stock is $30. L2 has outstanding common
stock, 50 percent of which is owned by L and
50 percent by L1. The L group has an
ownership change.

L

[ 90x

10%

L1

100X OF SECTION
1504((aX4) STOCK

50%

i 7

Isox
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(b) Under paragraph (b)(1) of this section,
the L group does not include the value of the
stock of any member that is owned directly
or indirectly by another member in.computing
its consalidated section 382 limitation..
Accordingly, the value of the stock of the loss
group is $134, the sum of the value of (1] the
common stock of L ($100], (2) the. 10 percent
of the LT common stock ($4) owned by A, and
(3) the L1 preferred stock ($30) owned by A.

Example 2. Indirect ownership. (a) L.and L1
compose a consolidated group. L's stock has
a value of $100. L owns 80 shares (B0 percent)
and corporation M owns 20'shares (20
percent) of the LT stock: £ owns 79'percent of
the stock of corporation M. The 20'shares of
the L1 stock not owned directly by E have a
fair market value of $20: The E group-has an
ownership change:.

PUBLIC M

21X

1

M

20%

(b) Under paragraph (b)(1) of this section,
because of L's more than § percent ownership:
interest in M, a nonmember, L is considered’
to indirectly own 15:8 shares of the L1 stock
held by M (79% X 20'shares}. The value of
the L loss group is $104.20; the sum of the:
values of (1) the L stock ($100) and' (2) the L1
stock not owned directly orindirectly by’ L
(21% % $20, or $4.20).

(c) Recognized' Built-irr gain of a loss’
group or loss subgroup:. If a loss group
(or loss subgroup) has a net unrealized
built-irr gain, any recognized built-in
gaim of the loss group (or loss subgroup)
is taken into account under sectior
382(h) i determining the consolidated
section 382 limitation (or subgroup
section 382 limitation).

(d) Continuity of business—(1) In
general. A loss group (or a less
subgroup] is treated as a single entity
for purposes of determining whether it
satisfies the continuity of business
enterprise requirement of section
382(c)(1).

(2) Example:. Continuity of business
enterprise. L. owns.alli the stock of twor
subsidiaries, L1 and-L2. The L.group has.an
ownership change. It has prechange:
consolidated attributes attributable to L2.
Rach of the members has historically
conducted a separate line of business. Each
line of business-is approximately equal in
value. One year after the ownership change;
L discontinues its separate business and' the:
business of L2. The separate:business.of L1 ig
continued for the remainder of the 2 year
period following the ownership cliange: The:
continuity of business enterprise reguirement.
of section 382(c)[1) is met even though the:

separate businesses of L and L2 are
discontinued.

(e) Limitations of losses under other
rafes. If a section 382 limitation for a
post-change year exceeds the
consolidated taxable income that may
be offset by pre-change attributes for
any reason, including the application of
the limitation of § 1.1502-21(c), the
amount of the excess ig carried forward
under section 382(b)(2) (relating to the
carryforward of unused section 382
limitation).

§ 1.1502-94 Coordination with section 382
and § 1.382-2T when a corporation
becomes a member of a consolidated
group.

(a) Scope—(1) In general. This section
applies section 382 and § 1.382-2T to a
corporation that is a new loss member
of a consolidated group. A corporation
is a new loss member if it:

(i) Carries over a net operating loss
that arose (or is treated under § 1.1502-
21(c) as arising) in a SRLY and is not
described in § 1.1502-91(d)(1); or

(ii) Has a net unrealized built-in loss
(determined under paragraph (c) of this
section on the day it becomes a member
of the group by treating that day as.
theugh it were a change date) that is not
taken into account under § 1.1502-
91(d)(2) in determining if two or more
corporations compose a loss subgroup.
A new loss' member also includes any
successor to an unaffiliated corporation
that has.a net operating loss carryover
arising.in a. SRLY and that is treated as

remaining in existence under § 1.382-
2T{f)(1)(ii) following a transaction
described: in section 381(a) in-which it
merges into a member. See section
382(a) and § 1.1502-96(c) for the
continuing: effect of an ownership
change: after a corporation: becomes: or
ceases torbe:a member.

(2) Coordination. in; the case of a loss
subgroup. Fou rules regarding the
determination of whether there is an
ownership change of a loss subgroup
with respect to a net operating loss or a
net unrealized built-in loss described in
§ 1.1502-91(d) (relating to the definition
of loss subgroup) and the computation of
a subgroup section 382 limitation
following such an ownership change,
see §§ 1.1502-92 and 1.1502-93.

(3) End of separate tracking of certain
losses. If § 1.1502-96(a) (relating to the
end of separate tracking of attributes)
applies to a new loss member, then,
while that member remains a member of
the consolidated group, there is an
ownership change with respect to its
attributes described in § 1.1502-96(a)(2)
only if the consolidated group is a loss
group and has an ownership change
under § 1.1502-92(b)(1)(i) (or that
member has an ownership change under
§ 1.1502-98(b), (relating to ownership
changes of subsidiaries)). If, however,
the new loss: member has:had an
ownership change before § 1.1502-96(a)
applies; see § 1.1502-96(c) for the
continuing application of the section 382
limitation with respect to the member’s
pre-change losses.

(b) Application. of section. 382 to a new
loss member—{1) In general. Section 382
and the regulations thereunder apply to
a new loss member to determine, on a
separate entity basis, whether and to
what extent a section 382 limitation
applies to limit the amount of
consolidated taxable income that may
be offset by the new loss member’s pre-
change separate attributes. For example,
if an ownership change with respect to
the new loss member occurs under
section 382 and § 1.382-2T, the amount
of consolidated taxable incame forany
post-change year that may be offset by
the new loss member's pre-change
separate attributes shall not exceed the
section 382 limitation as determined
separately under section 382(b) with
respect to that member for such year. If
the post-change year includes the
change date, section 382(b)(3)(A) is
applied so that the section 382 limitation
of the new loss member does not apply
to the portion of the taxable income for
such year that is allocable to the period
in such year on or before the change
date.
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(2) Adjustment to value. The value of
the new loss member is adjusted to the
extent necessary to prevent any
duplication of the value of the stock of a
member. For example, the principles of
§ 1.382-5 (relating to controlled groups
of corporations) apply in determining
the value of a new loss member.

(3) Pre-change separate attribute

defined. A pre-change separate attribute
of a new loss member is:

30% OF L STOCK

50%

(i) Any net operating loss carryover of
the new loss member described in
paragraph (a)(1) of this section; and

(ii) Any recognized built-in loss of the
new loss member.

(4) Examples.

Example 1. Basic case. (a) A and P each
own 50 percent of the L stock. On December
19, 1991, P purchases 30 percent of the L stock
from A for cash. L has net operating losses
arising in 1986 and 1987 that it carries over to
1991 and 1992.

64A

50%

(b) L is a new loss member because it has
net operating loss carryovers that arose in a
SRLY and are not described in § 1.1502-91(d).
Under section 382 and § 1.382-2T, L is a loss
corporation on December 19, 1991, that day is
a testing date for L, and the testing period for
L commences on December 20, 1988.

(c) P's purchase of L stock does not cause
an ownership change of L on December 19,
1991, with respect to the net operating loss

20%

30X

carryovers from 1986 and 1987 under section
382 and § 1.382-2T. The use of the loss
carryovers, however, is subject to limitation
under § 1.1502-21(c).

Example 2. Multiple new loss members. (a)
The facts are the same as in Example 1, and,
on December 31, 1991, L purchases all the
stock of L1 from B for cash. L1 has a net
operating loss of $40 arising in 1988 that it
carries over to 1992.

65A

<
100% OF L1 STOCK

L1

(b) L1 is a new loss member because it has
a net operating loss carryover from 1988 that
arose in a SRLY and is not described in
§ 1.1502-01(d)(1).

(c) L's purchase of all the stock of L1
causes an ownership change of L1 on
December 31, 1991, under section 382 and
§ 1.382-2T. Accordingly, a section 382
limitation based on the value of the L1 stock
immediately before the ownership change
limits the amount of consolidated taxable
income of the P group for any post-change
year that may be offset by L1's net operating
loss carryover from 1988.

Example 3. Ownership changes of new loss
members. (a) The facts are the same as in
Example 2, and, on April 30, 1992, C
purchases all the stock of P for cash.

(b) L is a new loss member on April 30,
1992, because it has a net operating loss
carryover that arose in a SRLY and is not
described in § 1.1502-91(d)(1). The testing
period for L commences on May 2, 1989. C's
purchase of all the P stock causes an
ownership change of L on April 30, 1992,
under section 382 and § 1.382-2T.
Accordingly, a section 382 limitation based
on the value of the L stock immediately
before the ownership change limits the
amount of consolidated taxable income of the
P group for any post-change year that may be
offset by L's net operating loss carryovers
from 1986 and 1987. The use of those
carryovers is also subject to limitation under
§ 1.1502-21(c).

(c) For purposes of determining whether
there is an ownership change of the P group
on April 30, 1992, see § 1.1502-96(a) for the
rule that treats L1's net operating loss
carryover from 1988 as a loss that did not
arise in a SRLY with respect to the P group.

(c) Built-in gains and losses. As the
context may require, the principles of
§§ 1.1502-91 (g) and (h) and § 1.1502-
93(c) (relating to built-in gains and
losses) apply to a new loss member on a
separate entity basis.

(d) Information statements—The
common parent of a consolidated group
that has a new loss member subject to
paragraph (b)(1) of this section during a
consolidated return year must file the
information statement required by
§ 1.382-2T(a)(2)(ii) because of any
owner shift, equity structure shift, or

* other transaction described in § 1.382-

2T(a)(2)(i) with respect to the new loss
member. Instead of filing a separate
statement for each new loss member the
common parent may file a single
statement described in § 1.382-
2T(a)(2)(ii) with respect to the stock
ownership of the common parent (which
is treated as a loss corporation). In
addition to the information concerning
stock ownership of the common parent,
the single statement must identify each
new loss member and state which new
loss members, if any, have had
ownership changes during the
consolidated return year. The new loss
member is, however, required to
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maintain the records necessary to

determine if it has an ownership change.

This paragraph (d) applies with respect
to a new loss member until, under

§ 1.1502-96(a), the attributes of the new
loss member are no longer treated as
described in paragraph (a)(1) of this
section. After that time, the information
statement described in § 1.1502-92(e)(1)
must be filed with respect to these
attributes.

§ 1.1502-95 Rules on ceasingtobea
member of a group (or loss subgroup).

(a) Scope—{(1) In general. This section
provides rules for apportioning the
consolidated section 382 limitation (or
subgroup section 382 limitation) and for
determining ownership changes on or
after the day a corporation ceases to be
a member of a consolidated group (or
loss subgroup). As the context requires,
a reference in this section to a loss
group, a member, or a corporation also
includes a reference to a loss subgroup,
and a reference to a consolidated
section 382 limitation also includes a
reference to a subgroup section 382
limitation.

(2) Election by common parent. Only
the common parent (not the loss
subgroup parent) may make the election
under paragraph (c) of this section to
apportion either a consolidated section
382 limitation or a subgroup section 382
limitation.

(3) Coordination with §§ 1.1502-91
through 1.1502-93. For rules regarding
the determination of whether there is an
ownership change of a loss subgroup
and the computation of a subgroup
section 382 limitation following such an

ownership change, see §§ 1.1502-91
through 1.1502-93.

(b) Separate application of section 382
when a member leaves a group—(1) In
general. Except as provided in
§§ 1.1502-91 through 1.1502-93 (relating
to rules applicable to loss groups and
loss subgroups), section 382 and the
regulations thereunder apply to a
corporation on a separate entity basis
after it ceases to be a member of a
consolidated group (or loss subgroup).
Solely for purposes of determining
whether a corporation has an ownership
change:

(i) Any portion of a consolidated net
operating loss that is apportioned to the
corporation under § 1.1502-21(b) is
treated as a net operating loss of the
corporation beginning on the first day of
the taxable year in which the loss arose;

(ii) The testing may include the period
during which {or before which) the
corporation was a member of the group
(or loss subgroup); and

(iii) The day it ceases to a member of
a consolidated group is treated as a
testing date of the corporation within
the meaning of § 1.382-2T(a)(2)(i).

(2) Effect of a prior ownership change
of the group. If a loss group has had an
ownership change under § 1.1502-92
before a corporalion ceases to be a
member of a consolidated group (the
former member):

(i) Any pre-change consolidated
attribute that is subject to a
consolidated section 382 limitation
continues to be treated as a pre-change
loss with respect to the former member;

(ii) The former member's section 382
limitation with respect to such attribute
is zero except to the extent the common
parent apportions under paragraph (c) of

this section all or a part of the
consolidated section 382 limitation to
the former member;

(iii) The testing period for determining
a subsequent ownership change with
respect to such attribute begins no
earlier than the first day following the
loss group's most recent change date;
and

(iv) As generally provided under
section 382, an ownership change of the
former member that occurs on or after
the day it ceases to be a member of a
loss group may result in an additional,
lesser limitation amount with respect to
such loss.

(3) Application in the case of a loss
subgroup. 1f two or more former
members are included in the same loss
subgroup immediately after they cease
to be members of a consolidated group,
the principles of paragraphs (b) and (c)
of this section apply to the loss
subgroup. Therefore, for example, an
apportionment by the common parent
under paragraph (c) of this section is
made to the loss subgroup rather than
separately to its members.

(4) Examples.

Example 1. Treatment of departing member
as a separate corporation throughout the
testing period. (a) A owns all the L stock. L
owns all the stock of L1 and L2. The L group
has a consolidated net operating loss arising
in 1991 and that is carried over tc 1993. On
January 12, 1892, A sells 30 percent of the L
stock to B. On February 7, 1993, L sells 40
percent of the L2 stock to C, and L2 ceases to
be a member of the group. A portion of the
1991 consolidated net operating loss is
apportioned to L2 under § 1.1502-21(b) and is
carried to L2's first separate return year,
which ends December 31, 1993.

BILLING CODE 4830-01-M
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(b) Under paragraph (b)(1) of this section,
L2 is a loss corporation on February 7, 1993.
Under paragraph (b)(1)(iii) of this section
February 7, 1993, is a testing date. Under
paragraph (b)(1)(ii) of this section, the testing
period for L2 with respect to this testing date
commences on January 1, 1991, the first day
of the taxable year in which the portion of
the consolidated net operating loss
apportioned to L2 arose. Therefore, in
determining whether L2 has an ownership
change on February 7, 1993, B's purchase of
30 percent of the L stock and C's purchase of
40 percent of the L2 stock are taken into
account. L2 has an ownership change under
section 382(g) and § 1.382-2T because B and
C have increased their ownership interests in
L2 by 18 and 40 percentage points,
respectively, during the testing period.

Example 2. Effect of prior ownership
change of loss group. (a) L owns all the L1
stock and L1 owns all the L2 stock. The L loss
group has an ownership change under
§ 1.1502-92 in 1992 with respect to a
consolidated net operating loss arising in
1991 and carried over to 1992 and 1993. The
consolidated section 382 limitation computed
solely on the basis of the value of the stock of
L is $100. On December 31, 1992, L1 sells a 25
percent of the stock of L2 to B. L2 is
apportioned a portion of the 1991
consolidated net operating loss which it
carries over to its first separate return year
ending after December 31, 1992, L2's separate
section 382 limitation with respect to this loss
is zero unless L elects to apportion all or a
part of the consolidated section 382 limitation
to L2, (See paragraph (c) of this section for
rules regarding the apportionment of a
consolidated section 382 limitation.) L
apportions $50 of the consolidated section
382 limitation to L2.

(b) On December 31, 1993, L1 sells its
remaining 75 percent stock interest in L2 to C,
resulting in an ownership change of L2. L2's
section 382 limitation computed on the
change date with respect to the value of its
stock is $30. Accordingly, L2's, section 382
limitation for post-change years ending after
December 31, 1993, with respect to its pre-
change losses, including the consolidated net
operating losses, including the consolidated
net operating losses apportioned to it from
the L group, is $30, adjusted as required by
section 382 and the regulations thereunder.

(c) Apportionment of the consolidated
section 382 limitation—(1) Apportioned
by common parent. The common parent
may elect to apportion all or any part of
a consolidated section 382 limitation to
a former member (or loss subgroup). For
purposes of this apportionment, the
consolidated section 382 limitation
determined under § 1.1502-93 consists of
two elements.

(i) The value element, which is the
element of the limitation determined
under section 382(b)(1) (relating to value
multiplied by the long-term tax-exempt
rate) without regard to such adjustments
as those described in section 382(b)(2)
(relating to the carryforward of unused
section 382 limitation), section
382(b)(3)(B) (relating to the section 382

limitation for the post-change year that
includes the change date), section 382(h)
(relating to built-in gains and section 338
gains), and section 382{m)(2) (relating to
short taxable years); and,

(ii) The adjustment element, which is
so much (if any) of the limitation for the
taxable year during which the former
member ceases to be a member of the
consolidated group that is attributable
to a carryover of unused limitation
under section 382(b)(2) or to recognized
built-in gains under 382(h).

The common parent may apportion to
the former member (or loss subgroup) all
or any part of each element described in
the preceding sentence. See paragraph
(e) of this section for the time and
manner of making the election to
apportion.

(2) Effect of apportionment on the
consolidated section 382 limitation. The
value element of the consolidated
section 382 limitation for any post-
change year ending after the day that a
former member (or loss subgroup)
ceases to be a member(s) is reduced to
the extent that it is apportioned under
this paragraph (c). The consolidated
section 382 limitation for the post-
change year in which the former
member (or loss subgroup) ceases to be
a member(s) is also reduced to the
extent that the adjustment element for
that year is apportioned under this
paragraph (c).

(3) Effect on corporations to which the
consolidated section 382 limitation is
apportioned. The amount of the value
element that is apportioned to a former
member (or loss subgroup) is treated as
the amount determined under section
382(b)(1) for purposes of determining the
amount of that corporation's (or loss
subgroup's) section 382 limitation for
any taxable year ending after the former
member (or loss subgroup) ceases to be
a member(s). Appropriate adjustments
must be made to the limitation based on
the value element so apportioned for a
short taxable year, carryforward of
unused limitation, or any other
adjustment required under section 382.
The adjustment element apportioned to
a former member (or loss subgroup) is
treated as an adjustment under section
382(b)(2) or section 382(h), as
appropriate, for the first taxable year
after the member (or members) ceases to
be a member (or members).

(4) Deemed apportionment when loss
group terminates. If a loss group
terminates, to the extent the
consolidated section 382 limitation is
not apportioned under pargraph (c)(1) of
this section, the consolidated section 382
limitation is deemed to be apportioned
to the loss subgroup that includes the

common parent, or, if there is no loss
subgroup that includes the common
parent immediately after the loss group
terminates, to the common parent. A
loss group terminates on the first day of
the first taxable year that is a separate
return year with respect to each member
of the former loss group.

(5) Appropriate adjustments when
former member leaves during the year.
Appropriate adjustments are made to
the consolidated section 382 limitation
for the consolidated return year during
which the former member (or loss
subgroup) ceases to be a member(s) to
reflect the inclusion of the former
member in the loss group for a portion of
that year.

(6) Examples.

Example 1. Consequence of apportionment.
(a) L owns all the L1 stock and L1 owns all
the L2 stock. The L group has a $200
consolidated net operating loss arising in
1991 that is carried over to 1992. At the close
of December 31, 1991, the group has an
ownership change under § 1.1502-92. The
ownership change results in a consolidated
section 382 limitation of $10 based on the
value of the stock of the group. On August 29,
1992, L1 sells 30 percent of the stock of L2 to
A. L2 is apportioned $90 of the group's $200
consolidated net operating loss under
§ 1.1502-21(b). L, the common parent, elects
to apportion $6 of the consolidated section
382 limitation to L2.

76
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(b) For its separate return years ending
after August 29, 1992 (other than the taxable
year ending December 31, 1992), L2's section
382 limitation with respect to the $90 of the
group's net operating loss apportioned to it is
$6, adjusted, as appropriate, for any short
taxable year, unused section 382 limitation,
or other adjustment. For its consolidated
return years ending after August 29, 1992,
(other than the year ending December 31,
1992) the L group's consolidated section 382
limitation with respect to the remaining $110
of pre-change consolidated attribute is $4
($10 minus the $6 value element apportioned
to L2), adjusted, as appropriate, for any short
taxable year, unused section 382 limitation,
or other adjustment.

(c) For the L group's consolidated return
year ending December 31, 1992, the value
element of its consolidated section 382
limitation is increased by $4 (rounded to the
nearest dollar), to account for the period

— >
30% OF L2 STOCK @
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during which L2 was a member of the L group
(%8, the consolidated section 382 limitation
apportioned to L2, times 241/385, the ratio of
the number of days during 1992 that L2 is a
member of the group to the number of days in
the group’s consolidated return year). See
paragraph (c)(5) of this section. Therefore, the
value element of the consolidated section 382
limitation for 1992 of the L group is $8
(rounded to the nearest dollar).

(d) The section 382 limitation for L2's short
taxable year ending December 31, 1992, is $2
(rounded to the nearest dollar), which is the
amount that bears the same relationship to
$6, the value element of the consolidated
section 382 limitation apportioned to L2, as
the number of days during that short taxable
year, 124 days, bears to 365. See § 1.382-4(c).

Example 2. Consequence of no
apportionment. The facts are the same as in
Example 1, except that L does not elect to
apportion any portion of the consolidated
section 382 limitation to L2. For its separate
return years ending after August 29, 1992, L.2's
section 382 limitation with respect to the $90
of the group's pre-change consolidated
attribute apportioned to L2 is zero under
paragraph (b)(2)(ii) of this section. Thus, the

$90 consolidated net operating loss
apportioned to L2 cannot offset L2's taxable
income in any of its separate return years
ending after August 29, 1992. For its
consolidated return years ending after August
29, 1992, the L group's consolidated section.
382 limitation with respect to the remaining
$110 of pre-change consolidated attribute is
$10, adjusted, as appropriate, for any short
taxable year, unused section 382 limitation,
or other adjustment.

Example 3. Apportionment of adjustment
element. The facts are the same as in
Example 1, except that L2 ceases to be a
member of the L group on August 29, 1993,
and the L group has a $4 carryforward of an
unused consolidated section 382 limitation
(under section 382(b})(2)) to the 1993
consolidated return year. The carryover of
unused limitation increases the consolidated
section 382 limitation for the 1993
consolidated return year from $10 to $14. L
may elect to apportion all or any portion of
the $10 value element and all or any portion
of the $4 adjustment element to L2.

(d) Rules pertaining to ceasing to be a
member of a loss subgroup—(1) In

general. A corporation ceases to be a
member of a loss subgroup:

(i) On the first day of the first taxable
year for which it files a separate return;
or,

(i) The first day that it ceases to bear
a relationship described in section
1504(a)(1) to the loss subgroup parent
(treating for this purpose the loss
subgroup parent as the common parent
described in section 1504{a}(1)(A)).

(2) Examples.

Example 1. Basic case. (a) P owns all the L
stock, L owns all the L1 stock and L1 owns all
the L2 stock. The P group has a consolidated
net operating loss arising in 1992 that is
carried over to 1993. On December 11, 1893, P
sells all the stock of L to corporation M. Each
of L, L1, and L2 is apportioned a portion of
the 1992 consolidated net operating loss, and
thereafter each joins with M in filing
consolidated returns. Under § 1.1502-92, the L
loss subgroup has an ownership change on
December 11, 1993. The L loss subgroup has a
subgroup section 362 limitation of $100.
BILLING CODE 4830-01-M
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(b) On May 22, 1994, L1 sells 40 percent of
the L2 stock to A. L2 carries over a portion of
the P group's net operating loss from 1992 to
its separate return year ending December 31,
1994. Under paragraph (d)(1) of this section,
L2 ceases to be a member of the L loss
subgroup on May 22, 1994, which is both (1)
the first day of the first taxable year for
which it files a separate return and (2) the
day it ceases to bear a relationship described
in section 1504(a)(1) to the loss subgroup
parent, L. The net operating loss of L2 that is
carried over from the P group is treated as a
pre-change loss of L2 for its separate return
years ending after May 22, 1994. Under
paragraphs (a)(2) and (b)(2) of this section,
the separate section 382 limitation with
respect to this loss is zero unless M elects to
apportion all or a part of the subgroup section
382 limitation of the L loss subgroup to L2.

Example 2. Formation of a new loss
subgroup. The facts are the same as in
Example 1, except that A purchases 40
percent of the L1 stock from L rather than
purchasing L2 stock from L1. L1 and L2 file a
consolidated return for their first taxable
year ending after May 22, 1994, and each of
L1 and L2 carries over a part of the net
operating loss of the P group that arose in
1992. Under paragraph (d)(1) of this section,
L1 and L2 cease to be members of the L loss
subgroup on May 22, 1994. The net operating

losses carried over from the P group are
treated as pre-change subgroup attributes of
the loss subgroup composed of L1 and L2.
The subgroup section 382 limitation with
respect to those losses is zero unless M elects
to apportion all or part of the subgroup
section 382 limitation of the L loss subgroup
to the L1 loss subgroup.

M
L 4OXOFLISTOCK®

L1
]
L2

Example 3. Ceasing to bear a section
1504(a)(1) relationship to a loss subgroup

parent. (a) A owns all the stock of P, and P
owns all the stock of L1 and L2. The P group
has a consolidated net operating loss arising
in 1988 that is carried over to 1992 and 1993.
Corporation M acquires all the stock of P on
November 11, 1992, and P, L1, and L2
thereafter file consolidated returns with M.
M's acquisition results in an ownership
change of the P loss subgroup under § 1.1502-
92(b)(1)(ii).

BILLING CODE 4830-01-M
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(b) P distributes the L2 stock to M on
October 7, 1993. L2 ceases to be a member of
the P loss subgroup on October 7, 1993, the
first day that it ceases to bear the
relationship described in section 1504(a)(1) to
P, the P loss subgroup parent. See paragraph
(d)(1)(ii) of this section. Thus, the section 382
limitation with respect to the pre-change
subgroup attributes attributable to L2 is zero
except to the extent M elects to apportion all
or a part of the subgroup section 382
limitation of the P loss subgroup to L2.

Example 4. Relationship through a
successor. The facts are the same as in
Example 3, except that, instead of P's
distributing the stock of L2, L2 merges into L1
on October 7, 1993. L1 (as successor to L2 in
the merger within the meaning of § 1.382-
2T(f)(4)) continues to bear a relationship
decribed in section 1504(a)(1) to P, the loss
subgroup parent. Thus, L2 does not cease to
be a member of the P loss subgroup as a
result of the merger.

(e) Filing the election to apportion—
(1) Form of the election to apportion.
The election under paragraph (c) of this
section must be in the form of the
following statement: “THIS IS AN
ELECTION UNDER § 1.1502-95 OF THE
INCOME TAX REGULATIONS TO
APPORTION ALL OR PART OF THE
[insert either CONSOLIDATED
SECTION 382 LIMITATION or
SUBGROUP SECTION 382
LIMITATION] TO [insert name and
E.LN. of the corporation (or the
corporations that compose a new loss
subgroup) to which allocation is made].
The declaration must also include the
following information:

(i) The day of the ownership change
that resulted in the consolidated section
382 limitation (or subgroup section 382
limitation);

(ii) The amount of the consolidated
section 382 limitation (or subgroup
section 382 limitation) for the taxable
year during which the former member
(or new loss subgroup) ceases to be a
member of the consolidated group
(determined without regard to any
apportionment under this section to a
corporation that ceases to be a member
during the year);

(iii) The amount of the value element
and adjustment element of the
consolidated section 382 limitation (or
subgroup section 382 limitation) that is
apportioned to the former member (or
new loss subgroup) pursuant to
paragraph (c) of this section; and

(iv) The name and E.LN. of the
common parent making the
apportionment.

The declaration must be signed by both
the common parent and the former
member (or, in the case of a loss
subgroup, the common parent of the
group including the loss subgroup
parent) by persons authorized to sign
their respective income tax returns.

(2) Filing of the election. The
statement must be filed by the common
parent of the group that is apportioning
the consolidated section 382 limitation
(or the subgroup section 382 limitation)
with its income tax return for the
taxable year in which the former
member (or new loss subgroup) ceases
to be a member. The common parent
must also deliver a copy of the
statement to the former member (or the
members of the new loss subgroup) on
or before the day the group files its
income tax return for the consolidated
return year that the former member (or
new loss subgroup) ceases to be a
member. A copy of the statement must
be attached to the first return of the
former member (or the first return in
which the members of a new loss
subgroup join) that is filed after the
close of the consolidated return year of
the group of which the former member
(or the members of a new loss subgroup)
ceases to be a member.

(3) Revocation of election. An election
made under paragraph (c) of this section
is revocable only with the consent of the
Commissioner.

§ 1.1502-96 Miscellaneous rules.

(a) End of separate tracking of losses
of a 5-year member—(1) Application.
This paragraph (a) applies to a member
(or a loss subgroup) with a net operating
loss carryover arose (or is treated under
§ 1.1502-21(c) as arising) in a SRLY (or a
net unrealized built-in gain or loss
determined at the time that the member
(or loss subgroup) becomes a members
of the consolidated group if there is:

(i) An ownership change of the
member (or loss subgroup) in connection
with, or after, becoming a member of the
group; or

(ii) A period of 5 consecutive years
following the day that the member (or
loss subgroup) becomes a member of a
group during which the member (or loss
subgroup) has not had an ownership
change.

(2) Gains and losses not separately
tracked. If this paragraph (a) applies to
a member (or loss subgroup), then,
following the earlier of the change date
(but not earlier than the day the member
(or loss subgroup) becomes a member of
the group) or the last day of the 5
consecutive year period described in
paragraph (2)(1) of this section, a net
operating loss carryover of the member
(or loss subgroup that arose (or is
treated as if it were described in
§ 1.1502-91(c)(1)(i) (and the group's net
unrealized built-in gain or loss is
determined under § 1.1502-91(g) by
taking into account the separately
computed net unrealized built-in gain or
loss of the member (or members of the

loss subgroup). The preceding sentence
applies for purposes of determining
whether there is an ownership change
with respect to such attributes following
such change date (or earlier day) or 5
consecutive year period. For example,
on any day after the change date or the
end of the 5 consecutive year period:

(i) The member's (or loss subgroup’s)
separately computed net unrealized
built-in gain or loss is taken into account
in determining—

(A) Whether the group has a net
unrealized built-in loss (and is therefore
a loss group), and

(B) The loss group's testing period
under § 1.382-2T(d)(3);

(i) There is an ownership change with
respect to such attributes only if the
group is a loss group and has an
ownership change; and

(iii) If the group has an ownership
change, such attributes are pre-change
consolidated attributes subject to the
loss group's consolidated section 382
limitation.

(3) Special rule for testing period. For
purposes of determining the beginning of
the testing period for a loss group, the
member’s (or loss subgroup’s) net
operating loss carryovers (or net
unrealized built-in gain or loss)
described in paragraph (a)(2) of this
section are considered to arise:

(i) in a case described in paragraph
(a)(1)(i) of this section, in a taxable year
that begins not earlier than the later of
the day following the change date or the
day that the member becomes a member
of the group; and

(ii) in a case described in paragraph
{a)(1)(ii) of this section, in a taxable year
that begins 3 years before the end of the
5 consecutive year period.

(4) Limits on application. The rule
contained in this paragraph (a) applies
solely for purposes of §§ 1.1502-91
through 1.1502-96 (other than § 1.1502-
96(b)(4)(ii)(B) (relating to the definition
of pre-change attributes of a subsidiary))
and § 1.1502-98, and not for purposes of
other provisions of the consolidated
return regulations, including, for
example, §§ 1.1502-15 and 1.1502-21
(relating to the consolidated net
operating loss deduction). See also
paragraph (c) of this section for the
continuing effect of an ownership
change with respect to pre-change
attributes.

(b) Ownership change of subsidiary—
(1) Ownership change of a subsidiary
because of options or plan or
arrangement. Notwithstanding § 1.1502—
92, a subsidiary has an ownership
change for purposes of section 382 with
respect to attributes described in
§ 1.1502-91(c)(1) {relating to the
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definition of loss group) or § 1.1502-
91(d) (relating to the definition of loss
subgroup) if it has an ownership change
under the principles of § 1.1502-95(b)
and section 382(g) and § 1.382-2T in the
event of:

(i) The deemed exercise under
§ 1.382-2T(h)(4) of an option or options
(other than an option with respect to
stock of the common parent) held by a
person {or persons acting pursuant to a
plan or arrangement) to acquire more
than 20 percent of the stock of the
subsidiary; or

(ii) An increase by 1 or more 5-percent
shareholders, acting pursuant to a plan
or arrangement to avoid an ownership
change of a subsidiary, in their
percentage ownership interest in the
subsidiary by more than 50 percentage
points during the testing period of the
subsidiary through the acquisition (or
deemed acquisition pursuant to § 1.382-
2T(h)(4)) of ownership interests in the
subsidiary and in higher-tier members
with respect to the subsidiary.
For purposes of this paragraph (b), the
ownership change is determined on a
separate entity basis by treating the
subsidiary as not being a member of a
consolidated group.

(2) Special rule for contracts to
purchase stock. Paragraph (b)(1)(i) of

this section does not apply with respect
to an option created by a bilateral
contract to purchase stock of a
subsidiary that would otherwise have
been deemed exercised under § 1.382-
2T(h)(4)(i) on a particular day if the
stock is actually acquiried pursuant to
the contract within 1 year of that day.
(3) Examples,

Example 1. Ownership change of a
subsidiary because of an option. (a) L owns
all the L1 stock and L1 owns &ll the L2 stock.
The L group has a consolidated net operating
loss arising in 1991 that is carried over to
1992 and 1993. A portion of the consolidated
net operating loss is attributable to L1 and L2.
On August 26, 1992, corporation M enters into
a bilateral contract to purchase all the L1
stock from L for cash, L actually sells the L1
stock to M pursuant to the contract on
November 22, 1993. L1 and L2 thereafter join
with M in filing a consclidated return.

(b) Under paragraph (b)(1) of this section,
treating L1 and L2 as though they were
separate corporations, each corporation has
an ownership change under section 382(g)
and 1.382-2T on August 26, 1992, because of
the deemed exercise of M’s contract to
purchase the L1 stock. Paragraph (b)(2) of this
section does not apply because the stock is
not acquired within 1 year of the day that the
contract was entered into.

Example 2. Purchase contract disregarded
in ownership change determination. The
facts are the same as in Example 1, except

that L actually sells the L1 stock to M
pursuant to the contract on November 22,
1992. Under paragraph (b){2) of this section,
the deemed exercise rule of § 1.382-
2T(h)(4)(i) does not apply to the contract to
cause an ownership change on August 26,
1992, because the stock was actually
acquired pursuant to the contract within 1
year of that day. The acquisition of the stock
pursuant to the contract on November 22,
1992, causes an ownership change of the loss
subgroup composed of L1 and L2 on that day
under § 1.1502-92(b)(1)(ii).

Example 3. Plan to avoid an ownership
change of a subsidiary. (a) L owns all the
stock of L1, L1 owns all the stock of 1.2, L2
owns all the stock of L3, and L3 owns &ll the
stock of L4. The L group has a consolidated
net operating loss arising in 1993 that is
carried over to 1994. L has assets other than
its L1 stock with a value of $900. L1, L2, and
L3 own no assets other than their L2, L3, and
L4 stock. 14 has assets with a value of £100.
During 1894, A, B, C, and D, acting pursuant
to a plan to avoid an ownership change of 14,
acquire the following ownership interests in
the members of the L loss group: (A} on
September 11, 1994, A acquires 20 percent of
the L1 stock from L and B acquires 20 percent
of the L2 stock from L1; and (B) on September
20, 1984, C acquires 20 percent of the stock of
L3 from L2 and D acquires 20 percent of the
stock of L4 from L3.

BILLING CODE 4830-01-8




4228 Federal Register /' Vol.. 56; No.. 23 )/ Monday, February 4, 1991 /! Proposed: Rules

SEPTEMBER. 1i; 1994 895

IL‘ :zoxo;usrocx’\
I;I' : zox.orx-.zsmc;'
: L2
l

Y

L4

SEPTEMBER 20, 1994

L] (&)
80% 20%
]
80% 20%
L2 | =zxom srod’@
|
1.13 20% OF 14 STOCK
L4

BILLING CODE 4830-01-C




Federal Register / Vol. 56, No. 23 / Monday, February 4, 1991 / Proposed Rules

4227

(b) The acquisitions by A, B, C, and D
pursuant to the plan have increased their
respective percentage ownership interests in
L4 by approximately 10, 13, 16, and 20
percentage points, for a total of
approximately 59 percentage points during
the testing period. This more than 50
percentage poifit increase in the percentage
ownership interest in L4 causes an ownership
change of L4 under paragraph (b)(2) of this
section.

(4) Effect of the ownership change—(i)
In general. If a subsidiary has an
ownership change under paragraph
(b)(1) of this section, the amount of
taxable income for any post-change year
that may be offset by the pre-change
losses of the subsidiary shall not exceed
the section 382 limitation for the
subsidiary. For purposes of this
limitation, the value of the subsidiary is
determined solely by reference to the
value of the subsidiary’'s stock.

(ii) Pre-change losses. The pre-change
losses of a subsidiary are:

(A) Its allocable part of any
consolidated net operating loss which is
attributable to it under § 1.1502-21(b)
(determined on the last day of the
consolidated return year that includes
the change date) that is not carried back
and absorbed in a taxable year prior to
the year including the change date;

(B) Its net operating loss carryovers
that arose (or are treated under
§ 1.1502-21(c) as having arisen) in a
SRLY; and

(C) Its recognized built-in loss with
respect to its separately computed net
unrealized built-in loss, if any,
determined on the change date.

(5) Coordination with §§ 1.1502-91,
1.1502-92, and 1.1502-94. If an increase
in percentage ownership interest causes
an ownership change with respect to an
attribute under this paragraph (b) and
under § 1.1502-92 on the same day, the
ownership change is considered to occur
only under § 1.1502-92 and not under
this paragraph (b). See § 1.1502-94 for
anti-duplication rules relating to value.

(c) Continuing effect of an ownership
change. A loss corporation (or loss
subgroup) that is subject to a limitation
under section 382 with respect to its pre-
change losses continues to be subject to
the limitation regardless of whether it
becomes a member or ceases to be a
member of a consolidated group. Under
section 382, an ownership change that
occurs after an earlier ownership change
may result in an additional, lesser (but
never in a greater) section 382 limitation
with respect to those losses.

§ 1.1502-97 [Reserved]

§ 1.1502-98 Coordination with section
383.

The rules contained in §§ 1.1502-91
through 1.1502-96 also apply for
purposes of section 383, with
appropriate adjustments to take into
account that section 383 applies to
credits and net capital losses. Similarly,
in the case of net capital losses, general
business credits, and excess foreign
taxes that are pre-change attributes, the
principles of § 1.383-1T must be taken
into account in applying §§ 1.1502-91
through 1.1502-96. For example, if a loss
group has an ownership change under
§ 1.1502-92 and has a carryover of
unused general business credits from a
pre-change consolidated return year to a
post-change consolidated return year,
the amount of the group’s regular tax
liability for the post-change year that
can be offset by the carryover cannot
exceed the consolidated section 383
credit limitation for that post-change
year, determined by applying the
principles of § 1.382-1T(c)(6) and
§ 1.1502-93 (relating to the computation
of the consolidated section 382
limitation).

§ 1.1502-99 Effective dates.

(a) Effective date—(1) In general.
Sections 1.1502-91 through 1.1502-96
and § 1.1502-98 are effective March 6,
1991, and apply to any testing date on or
after January 29, 1991. Sections 1.1502—
94 through 1.1502-96 also apply on any
date on or after January 29, 1991, on
which a corporation becomes a member
of a group or on which a corporation
ceases to be a member of a loss group
(or a loss subgroup).

(2) Testing period may include a
period beginning before January 29,
1991. A testing period of purposes of
§§ 1.1502-91 through 1.1502-96 and
§ 1.1502-98 may include a period
beginning before January 29, 1991. Thus,
for example, in applying § 1.1502-
92(b)(1)(i) (relating to the determination
of an ownership change of a loss group),
the determination of the lowest
percentage ownership interest of any 5-
percent shareholder of the common
parent during a testing period ending on
a testing date occurring on or after
January 29, 1991 must take into account
the period beginning before January 29,
1991, except to the extent that the period
is more than 3 years before the testing
date or is otherwise before the
beginning of the testing period. See
§ 1.1502-92(b)(1).

(b) Transition rules—{1) Methods
permitted—(i) In general. For the period
ending on January 28, 1991, a
consolidated group is permitted to use

any method described in paragraph
(b)(2) of this section which is
consistently applied to determine if an
ownership change occurred with the
respect to a consolidated net operating
loss, a net operating loss carryover
(including net operating loss carryovers
arising in SYLYs), or a net unrealized
built-in loss. If an ownership change
occurred during that period, the group is
also permitted to use any method
described in paragraph (b)(2) of this
section which is consistently applied to
compute the amount of the section 382
limitation that applies to limit the use of
taxable income in any post-change year
ending before, on, or after January 29,
1991. The preceding sentence does not
preclude the imposition of an additional,
lesser limitation due to a subsequent
ownership change nor, except as
provided in paragraph (b)(1)(iii) of this
section, does it permit the beginning of a
new testing period for the loss group.

(ii) Recapture of excess limitation. If
an ownership change occurred during
the period ending on January 28, 1991,
and a method described in paragraph
(b)(2) of this section was not used for a
post-change year, the members (or
group) must reduce the section 382
limitation for post-change years for
which an income tax return is filed after
Febraury 28, 1991, to recapture, as
quickly as possible, any section 382
limitation that members took into
account in excess of the amount that
would have been allowable under
§§ 1.502-91 through 1.1502-96 and
§ 1.1502-98.

(iii) Coordination with effective date.
Notwithstanding that a group may have
used a method described in paragraphs
(b)(2) (ii) or (iii) of this section for the
period before January 29, 1991,

§§ 1.1502-91 through 1.1502-96 and

§ 1.1502-98 apply to any testing date
occurring on or after January 29, 1991,
for purposes of determining whether
there is an ownership change with
respect to any losses and, if so, the
collateral consequences. Any ownership
change of a member other than the
common parent pursuant to a method
described in paragraphs (b)(2) (ii) or (iii)
of this section does not cause a new
testing period of the loss group to begin
for purpose of applying § 1.1502-92 on or
after January 29, 1991.

(2) Permitted methods. The methods
described in this paragraph (b)(2) are:

(i) A method that does not materially
differ from the rules in §§ 1.1502-91
through 1.1502-96 and § 1.1502-98 (other
than those in § 1.1502-95(c) (relating to
the apportionment of a section 382
limitation) as they would apply to a
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corporation that ceases to'be a member
of the group before January 29; 1991;

(ii)' A reasonable application of the
rules‘in‘section 382 and the regulations
thereunder applied to each' memberona
separate-entity basis, treating each
member's alloeable part'of a
consolidated'net operating loss which is’
attributable to it under § 1.1502-21(b) as
anet operating loss-of that member and’
applying rules similarto § 1:382-5 to.
avoid‘duplication of'value'in computing
the section'382 limitation for the
member (see§ 1.382-5(h) (relating'to the:
effective date and transition rules
regarding controlled groups)); or

(iii) A method approved by the-
Commissioner upon application by'the
common parent.

Thus, for example, a section 382
limitation that takes into-account the

entire value of the group:is not permitted’

with respect to a subsidiary if the
ownership change determinationr was
based'on the‘method described in’
paragraph (b)(2)(ii) of this section;
however, the'value of'the entire-group
may- be takeninto account-if the:
determination whether an‘ownership:
change occurred was consistently made
under & method that'does not materially
differ from § 1.1502-92;

(e) Amendéd returns: A group may-file’
an amended returniin connectiom with:
an ownershiip change occurring before-

January 29; 1991 to modify the’amount of

a section 382 limitation with respect'to-a:
consolidated'net operating loss; a‘net’
operating loss carryover (including net
operating loss carryovers arising'in:
SRLYs), or‘a-recognized built-inloss (or
gain) onlyif it filessamended returns;

(1) For the-earliest/taxable year

ending afterDecember 31, 1986; it which:

it had an ownership change, if:any,
under §1.1502-92:

(2) For all'subsequent taxable-years
for which returns have:already been
filed asiofithe date'of'the'amended
return; and:

(3) The modificationrwith respect to:
all members for all taxable years ending
in 1987 ‘and’thereafter complies with:

§§ 1.1502-91: thmugh.msoz-sa

Amended returns will'only be permitted
under this paragraph (c)'if an amended
return for-the taxable year described’in
paragraph(c)(1) of'this section is filed'
before [INSERT THE DATE THAT IS 6
MONTHS AFTER THE TREASURY'
DECISION ADOPTING THIS NOTICE’
OF PROPOSED'RULEMAKING IS
FILED WATH!THE FEDERAL.
REGISTER].

(d) Section 383: This section:alse
applies for the purpose of section'383}
with appropriate adjustments to take

into account that section 383 applies to
credits.and net capitalilosses.

Fred T. Goldberg, Jr.,

Commussiener of Internal Revenue:.

[FR Doc. 81~2175 Filed 1-29-81; 11:31. am}'
BILLING CODE 4830-01-M*

26.CFRPart1
[CO-78-20]
RIN 1545-AP15;

Consolidated Returns—Limitations on-
the Use of Certain Losses; Deductions
and Credits.

AGENCY: Internal Revenue Service.

ACTION: Notice of proposed rulemaking
and withdrawal of previous proposed
rules.

summARY: This:document proposes to-
amend'the consolidated return
regulations relating to deductions and'
losses:of'members: The method of
computing the limitation with respect'to
separate'return limitation yearlosses:is:
amended: The amended limitation is
based on the'member's:cumulative’
contribution to the group'’s consolidated
taxable income and, where.appropriate,
is applied to subgroups rather than.
separately to'the members of the
subgroup. The rules.relating to carryover
and carryback of Tosses to consalidated’
and 'separate return years are amended:
and restated. Amendments are also
made to the built-in deduction rules
based'on the built-in loss rules of

section 382(h). The existing consolidated’

returrr change of ownership rules are:
made applicable only to changes
occurring before January 29; 1991,
DATES: Written. comments, requests to.
appear, and outlines of oral comments.
to be presented.at.a public hearing:
scheduled for. April 8,.1991, at 10 a.m..
must.be received by March 29, 1991. See
notice of hearing published elsewhere. in.
this issue of the Federal Register.

ADDRESSES: Send comments, requests:to:

appear, and outlines: of oral comments
to: Internal Revenue Service; Attention:
CC:CORP:T:R. (CO-78-90), Room 4429;
P.O: Bex 7604, Ben Franklin Station;
Washington, DC 20044,

FOR'FURTHER INFORMATION CONTACT::
DavidP: Madden at (202) 566-3205 (not:
aitoll-free-number);

SUPPLEMENTARY INFORMATION:

A. Paperwork Reduction:Act

The collection of information-
contained'in' this notice of proposed:
rulemaking-has been submitted to-the:
Office of Management and'Budget' for-
review it accordance -with the

Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collection of information should be sent
to the Office of Management and’
Budget, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory. Affairs,.
Washington, DC 20503, with copies to.
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224.

The:collection of'information:in-these
proposed regulations:isiim § 1.1502-
21(b)(3)(i): This infarmation is: required’
by the Internal Revenue:Service:to:
assure that!section 172(b)(8)-and the
regulations-thereunder are properly
applied:to.consolidated groups: This
information:will be:used to-determine
that the proper amount of taxis-reported.
by members.of censolidated groups and:
whether, and.to what extent, the.
members' returns.should be audited..The.
respondents will be members of
conselidated 'groups:

The followingestimates are an
approximatiomafithe-average time
expected:to-be necessary fora
collection of information. They are:
based onsuch:information-as:is:
available to the:Internal Revenue
Service. Individual respondents.:may
require greater orlesstime, depending,
on their particular circumstances.

Estimated total annual reporting
burden: 1000 hours.

Estimated burden per respondent.
varies from 5 minutes to 15 minutes,
depending on individual circumstances,
with:anvestimated average of 107
minutess.

Estimatedinumber of respondents:.
6000.

Estimated frequency of responses::
annually.

B! General Rules Relating to SREY

Sections 1:1502-15,1.1502-21, 1.1502—
22, 1.1502-23, and 1.1502-79.0f the
present regulations provide the basic
rules to determine the consalidated net
operating losses and consolidated net’
capital losses of & group. Unless:
otherwise noted, the discussion in‘this
section:of the:preamble relating'tow
consolidated net operating lasses
applies-equally-ta-consolidated net:
capitalilosses-and built-immamounts.

In general,.conselidated taxable
income is:camputed- by offsetting the
income.and:losses.of members of:
consolidated.groups. If an.acquired.
corporation joins the acquiring:
corporation:in.the filing of consolidated.
returns, however, use:of the acquired
corporation’s.pre-acquisition losses to
offset income generated by other
members of the group is limited by the
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“separate return limitation year” (SRLY)
rules. Although a consolidated group’s
acquisition of a new member often
results in the application of section 382
to the losses carried from the new
member's SRLYs to the group’s
consolidated return years, the section
382 rules do not always apply [or, if
applicable, do not always significantly
restrict the group’s use of the losses).
See H.R. Conf. Rept. No. 841, 99th Cong.,
2d Sess. 11-194 (1986). In connection with
the issuance of proposed regulations
applying section 382 to consoclidated
groups, this document proposes rules
that coordinate the SRLY rules with the
proposed section 382 rules and that
otherwise modify the SRLY rules to
improve their operation.

The present SRLY limitation is based
on the new member's contribution to
consolidated taxable income. The new
member's built-in deductions (§ 1.1502-
15), net operating loss carryovers and
carrybacks {§ 1.1502-21{c)), and net
capital loss carryovers and carrybacks
(§ 1.1502-22(c)) may all be limited under
the SRLY rules. To the extent that more
than one of these items is subject to the
SRLY limitation in the same year, the
consolidated return rules reflect the
general principles of sections 172 and
1212 regarding the order in which the
items are allowed. See section “C" of
the preamble for further discussion
regarding the principles of sections 172
and 1212,

1. Contribution to Consolidated Taxable
Income

Under the present regulations, the
SRLY limitation is determined
separately for each member and for
each year. The SRLY limitation is based
on the member's contribution to
consolidated taxable income for the
year, with the contribution being
determined by measuring the difference
between the group's income with and
without the member's items of income
and deduction.

This approach produces certain
anomalous results. If the member
produces income in a consolidated
retarn year, but the group has no
positive consolidated taxable income for
that year (e.g., because losses of other
members offset the income), the
member's SRLY losses cannot be
absorbed in that year. Because the
amount of the member's contribution in
one year is not carried over to later
years, the SRLY losses cannot be
absorbed in a later consolidated return
year unless the member contributes to
consolidated taxable income again in
that year. Another anomaly exists
because a member with SRLY losses is
not treated as contributing to

consolidated taxable income if the
contribution consists of capital gains in
a year in which the rest of the group has
offsetting capital losses.

The proposed SRLY rules retain the
concept of limiting a member's SRLY
losses based on the member's
contribution to consolidated taxable
income. However, the member's
contribution to consolidated taxable
income is measured cumulatively over
the entire period during which the
corporation is a member of the group.
Therefore, a member’s SRLY losses may
be absorbed in a consolidated return
year in which the member does not
contribute to consolidated taxable
income to the extent of the member's
cumulative net contributien to
consolidated taxable income in prior
consolidated return years of the group.
However, a member's SRLY losses may
not be absorbed in a consolidated return
year in which the member contributes to
consclidated taxable income to the
extent the member's contribution does
not exceed its cumulative consolidated
net operating loss (if any) sustained in
prior consolidated return years of the
group.

Using a cumulative measurement of a
member’s contribution to consolidated
taxable income also permits better
coordination with the application of the
section 382 limitation to net operating
loss carryovers, as revised by the Tax
Reform Act of 1086 and as applied to
consolidated groups by proposed
§§ 1.1502-90 through 1.1502-99, than
would be permitted under the present
rules. Under the present rules, if a
member's contribution to consolidated
taxable income in a particular year is
sufficient to absorb a loss carryover
from a SRLY, but the loss cannot be
absorbed because of a limitation under
section 382, the excess contribution
cannot be taken into account for
purposes of applying the SRLY
limitation in subsequent years. The
cumulative measurement approach
allows any excess contribution in one
year to be taken into account in a
subsequent year for purposes of the
SRLY limitation.

Under the proposed SRLY rules, the
aggregate amount of a member's SRLY
losses absorbed by the group as of the
end of any consolidated return year may
not exceed the member's aggregate
contribution to the group's consolidated
taxable income as of the end of the year.
The member’s contribution to
consolidated taxable income is
determined by taking into account only
the member's items of income, gain,
deduction, and loss, instead of by
comparing consolidated taxable income

with and without the member’s items. In
making this determination, a member's
built-in deductions are taken into
account in the year recognized only if
they are allowed after application of the
SRLY limitation. (See section “D" of the
preamble for further discussion.) The
new formulation of the SRLY limitation
continues to refer to the computation of
consolidated taxable income so that the
member’s contribution is determined, for
example, by applying such rules as the
deferred intercompany transaction rules
of § 1.1502-13 and the rules providing
for elimination of intercompany
dividends under § 1.1502-14.

In order to prevent one member's
inappropriate use of the historic
contribution to consolidated taxable
income by another member,
predecessors will be taken into account
only as the context may require. In
addition, a SRLY limitation may not be
increased by a member transferring a
portion of its assets in order to divide its
contribution to consolidated taxable
income between itself and other
members of the group.

2. Limited Application of Fragmentation

Under the present regulations, the
SRLY limitation operates on a member-
by-member basis. Assume, for example,
that two members of the same group
join another group, and one carries over
a portion of its net operating losses
arising in the old group. Althongh the
carryovers could have been absorbed in
the old group by the income of both
members, the new group generally may
absorb the carryovers only to the extent
that the member carrying over the loss
contributes to the new group's
consolidated taxable income. This
member-by-member approach is
referred to as “fragmentation.”

Fragmentation is in many ways
inconsistent with the single entity
approach to the use of losses under the
consolidated return regulations. The
single entity approeach reduces the tax
distinctions between separate affiliated
corporations and separate divisions
within a single corporation, and reflects
two principles. First, corporations that
file a consolidated return should be able
to use each other's losses as if they were
divisions of a single corporation rather
than separate corporations. Second, the
tax laws should be neutral with respect
to changes in ownership so that losses
arising among members of a group are
able to be used among the members
following an ownership change, subject
only to the restrictions imposed on a
single entity in similar circumstances.

In order to better implement these

_ principles, the proposed rules eliminate



4230

Federal Register / Vol. 56, No. 23 / Monday, February 4, 1991 / Proposed-Rules

fragmentation in certain cases and apply
the SRLY limitation on a subgroup basis
rather than separately to the members of
the subgroup. The subgroup approach
adopted by the proposed rules is more
complex than fragmentation. As a result,
fragmentation is retained where

adoption of a subgroup approach would

impose burdensome administrative
requirements. For example,
fragmentation is retained with respect to
certain built-in losses because
composing subgroups based on the
members of the group in the year in
which a built-in loss accrues would
require taxpayers to identify when
economic losses accrue with respect to
each asset. Comments are requested as
to whether the benefits afforded by the
subgroup approach justify the additional
burdens imposed, and whether
fragmentation should therefore be
retained.

The proposed rules provide that, in
the case of SRLY subgroups, the SRLY
limitation is based on the aggregate
contribution to consolidated taxable
income by the members included in a
SRLY subgroup, rather than on
contributions on a member-by-member
basis. Thus, the SRLY limitation is
based on aggregate amounts for the
members of the SRLY subgroup.

A SRLY subgroup is identified by
reference to each SRLY loss, and a
separate SRLY subgroup is determined
for each carryover and carryback. A
SRLY subgroup may exist only with
respect to carryovers or carrybacks
arising in a consolidated return year of
another group that is not treated as a
SRLY with respect to the other group.
With respect to both carryovers and
carrybacks, the SRLY subgroup
members must be continuously affiliated
with each other during the period from
their affiliation in the group in which the
loss arose until the beginning of the year
to which the loss is carried.

Continuous affiliation is required in
order to preserve the SRLY limitation.
Once a member leaves a group, its
inclusion in the single entity has ended.
If it later rejoins the group, its
subsequent income is not distinguished
from the income of any other new
member. Once a group becomes a
subgroup within another group, it is
generally not permitted to increase its
membership. Permitting increases in the
membership of subgroups would
effectively eliminate the SRLY
limitation.

Additional rules are provided for
determining SRLY subgroups with
respect to recongnized built-in losses
(whether or not the recognized losses
are carried from another group).
Consistent with the rules for built-in

losses in proposed § 1.1502-15, the SRLY
subgroup members must also have been
continuously affiliated with the member
recognizing the built-in loss during the
60 consecutive month period ending
immediately before becoming members
of the group in which the loss is
recognized and until the beginning of the
year in which the loss is recognized.
(See section “D" of the preamble for
further discussion.) These rules are
necessary because the members of the
group in which the loss is recognized
may also be subject to a SRLY limitation
with respect to the losses. Recognized
built-in losses are treated as separate
carryovers or carrybacks for purposes of
determining the extent to which they are
limited by the SRLY rules (and as such
are subject to the continuing affiliation
requirements under the subgroup rules
relating to carryovers and carrybacks).

Because a separate SRLY subgroup is
identified with respect to each SRLY
loss, members may be included in more
than one SRLY subgroup if more than
one loss is carried from another group.
Consequently, anti-duplication rules are
provided in order to prevent each dollar
of contribution to consolidated taxable
income from being used to allow more
than one dollar of SRLY loss to be
absorbed by a group. The rules
generally permit losses to be absorbed
in the order in which they arise to
reduce the likelihood that losses will
expire under the principles of section
172.

The SRLY subgroup rules may
increase the absorption of SRLY losses
by some groups as compared to the
amount allowed by the current
regulations, but decrease the absorption
in other cases. Consistent with the
principles underlying the SRLY subgroup
rules, the rules are mandatory and anti-
abuse rules are provided in order to
prevent members from being
inappropriately included in, or excluded
from, a SRLY subgroup. Members
excluded with a principal purpose of
avoiding the application of, or
increasing any limitation under, the
SRLY limitation are included in the
SRLY subgroup. Members included with
such a principal purpose cause all the
members of the SRLY subgroup to be
subject to fragmentation. However,
taxpayers cannot elect fragmentation by
including a member, because such an
inclusion will not be considered to have
been made with the requisite purpose.

Additional rules are provided to
coordinate the SRLY subgroup rules
with other provisions of the Code and
regulations to prevent the subgroup
principles from overriding the principles
of the other provisions.

C. Rules relating to carryovers and
carrybacks

Sections 1.1502-15, 1.1502-21, 1.1502~
22, 1.1502-23 and 1.1502-79 of the
present regulations also provide rules to
determine the carryover and carryback
of consolidated net operating losses and
consolidated net capital losses of a
group. Unless otherwise noted, the
discussion in this section of the
preamble relating to consolided net
operating losses applies equally to
consolidated net capital losses and
built-in amounts.

The present consolidated return rules
reflect the general principles of sections
172 and 1212 regarding the order in
which items of loss and deduction are
allowed. For example, any consclidated
net operating loss carried to a year
generally is allowed only after any
deductions arising in the year and after
any capital loss arising in or carried to
the year. The proposed amendments
preserve these relationships while
restating the rules of §§ 1.1502-21 (a)
and (b) and 1.1502.79 and relocating the
rules in § 1.1502-21 (a) and (b). Section
1.1502-21 is redesignated "Net operating
losses” to signify that all of the basic
operating rules are contained in one
section, instead of only those rules
applicable to the consolidated net
operating loss deduction. Except as
described below, these amendments to
the rules relating to carryovers and
carrybacks are generally intended to
simplify, but not changed, the rules of
present law.

Proposed consolidated return
regulations were published on July 31,
1984 (49 FR 30528). Certain provisions
from the prior proposed regulations have
been modified and are included in these
proposed regulations. The corresponding
provisions of the prior proposed
regulations are withdrawn, and the
remaining provisions of the prior
proposed regulations that have not been
withdrawn are not affected.

Losses arising in consolidated groups
that may be carried to separate return
years of members may not be carried to
equivalent years of the group. Under the
proposed amendments, the
determination of equivalent years is
based on the numerical relationship of
years regardless of their length. Section
381 transactions between members of a
group will not result in a short year for
the non-surviving member for purposes
of the loss carryover rules; no
distinction is made for this purpose
between lossec that are or are not
subject to limitation under § 1.1502-21
(c) or (d). The election to relinquish the
entire carryback period with respect to a
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consolidated net operating loss for the
taxable year must be made by the group
and is binding on all its members.

An “offspring rule” in § 1.1502-
79{a)(2) of the present regulations
permits the consolidated net operating
loss attributable to a newly formed
member to be carried back to certain
consolidated and separate return years
of other members even though the newly
formed member was not in existance in
the prior year; the rule does not,
however, clearly identify the separate
return year to which the loss may be
carried back. The regulations proposed
in 1084 sought to identify the
appropriate member with respect to
which a newly formed member is an
offspring. Under the new proposed rule,
a loss of a newly formed member may
not be carried back to separate return
years of a member other than a
qualifying common parent. A qualifying
common parent is one thet was not a
member of a different consolidated
group or an affiliated group filing
separate returns for the carryback year
or any subsequent year in the 3 year
carryback pericd. The effect of this rule
is to treat the common parent as the
consolidated group for years during
which it was unaffiliated if it began
filing consolidated returns as soon as it
formed or aecquired subsidiaries.

The proposed amendments eliminate
the rules for special status losses (e.g.,
foreign expropriation losses) because, to
the extent the group's loss is attributable
to a special status loss, applicable
carryover and carryback rules are
generally provided in the Code and
elsewhere in the regulations. Any rules
not so provided may be addressed in
published or private rulings. Comments
are requested as to the need for specific
provisions in the consolidated return
regulations regarding absorption and
carryovers and carrybacks of these
special status losses. Consistent with
§ 1.1502-80, the amendments also clarify
that the rules for carryover and
carryback of losses must take into
account all provisions of the Code and
regulations.

D. Built-ia losses

Section 1.1502-15 of the pregent
regulations provides rules limiting
deductions if the deductions
economically accrued in SRLY's but are
recognized in consolidated return years.
Generally, these deductions are treated
as the economic equivalent of loss
carryovers and are subject to the SRLY
limitations applicable to loss carryovers
if they are recognized during a 10-year
recognition period follnwing the group’s
acquisition of the asse s that produced
the deduction. The rule does not apply

to acquisitions if the built-in deductions
represent no more than 15 percent of
value {based on specified assets and
valuation methods).

Section 382(h) provides similar rules
regarding built-in losses that are
attributabel to the period before an
ownership change and are recognized
during a 5-year recognition period
following the ownership change.
Because a group's acquisition of assets
often results in the application of both
sets of rules, proposed § 1.1502.15
conforms certain aspects of the
definition of built-in deductions to the
rules provided under section 382(h) and
redesignates “built-in deductions” as
“built-in losses."”

The proposed built-in loss rules apply
to a new member that has a net
unrealized built-in loss under secticn
382(h)(3) (as modified by the proposed
rules) when it becomes a member,
determined as if the member had an
ownership change at that time.
Deductions are treated as subject to the
SRLY limitation to the extent they
would be treated as recognized built-in
losses under section 382(h)(2)(B) (as
modified by the proposed rules) during
the 5 year recognition period after the
member joins the group. Thus, the
proposed rules generally adopt the built-
in loss rules of section 382, including the
threshold requirements of section 382(h),
rather than those of the present
regulations for purposes of determining
the existence of a built-in loss. However,
the section 382 built-in loss rules are
modified in certain respects to make
them consistent with the objectives of
the SRLY rules. For example, the
restrictions under section 382(h})(1)(B)(ii),
which limit the amount of net unrealized
built-in loss, do not apply for purposes
of the SRLY built-in loss rules.

The proposed regulations adopt a
subgronp principle that is generally
consistent with the SRLY subgroup rules
described above and the rules of
proposed § 1.1502-91(d) (relating to
subgroups for purpeses of section 382).
For purposes of the built-in loss rules, a
subgroup is composed only of those
members that have been continuously
affiliated with each other during the 60
month period ending on the date they
become members of the group in which
the loss is recognized.

Requiring 60 months of continuous
affiliation avoids the administrative
complexity of identifying where built-in
losses have economically accrued, and
provides a transition from separate
return to consolidated return status as it
becomes more appropriate to view a
group's investment in a new member as
an investment in its assets and

operations rather than in its stock. (A
similar principle is reflected in proposed
§ 1.1502-20(c) (relating to disallowance
of stock loss).) The 60 month period was
adopted to conform with the recognition
period under section 382(h){7), and
represents the period after which
section 382, if applicable, would no
longer separately identify built-in
amounts.

The 80 month period is tested only at
the time that corporations become
members of a group. Consequently,
corporations cannot compose a
subgroup within a group by reason of
their additional continuous affiliation
within that group. However, the
corporations may compose a subgroup
in a subsequent group if the additional
period of affiliation causes them to
satisfy the 60 month requirement on
later becoming members of that
subsequent group.

_ Proposed § 1.1502-15 also restates the
basic operating rules for applying the
SRLY limitation under §§ 1.1502-21(c)
and 1.1502-22(c) to built-in losses, but it
generally retains the principles of
present law. A built-in loss is treated as
a loss carryover arising in a SRLY for
purposes of ining the amount of,
and the extent to which it is limited by,
the SRLY limitation in the year the loss
is recognized. In order for the SRLY
limitation to be determined on a
subgroup basis, the members of @ SRLY
subgroup with respect to the loss must
remain affiliated until the year of
absorption. This treatment as a loss
carryover does not require that the loss
in fact be carried over or aggregated
with other loss carryovers to the year.
For example, a built-in loss is absorbed
(to the extent permitted under the SRLY
limitation) in the year it is recognized
before any loss of the same character
carried to that year, (Built-in losses that
are allowed in the year recognized after
application of the BRLY limitation are,
like any other current deductions or
losses of the member, taken into account
in computing the member's contribution
to consolidated taxable income for
purposes of determining the SRLY
limitation with respect to any net
operating loss carryovers or
carrybacks.)

If the built-in loss is not allowable by
reason of a SRLY limitation, the loss is
treated as a separate loss of the group
that remains subject to the SRLY
limitation and that may be carried over
or back to consolidated or separate
return years under the principles of
proposed § 1.1502-21[b). If the loss is not
allowable by reason of a limitation other
than the SRLY limitation, the loss may
remain subject to the SRLY limitation
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depending on whether the other
limitation applies before or after the
SRLY limitation applies. For example, if
the loss is not allowed because a section
382 limitation also applies, the loss
remains subject to the SRLY limitation
in any subsequent year to which it is
carried. If the loss is allowed under the
SRLY limitation and other limitations,
but the group has insufficient income to
offset the loss, the loss contributes to
the group’s consolidated net operating
loss for the year of recognition and is
carried over or back to consolidated or
separate return years under the
principles of section 172 and proposed

§ 1.1502-21(b) but is no longer subject to
the SRLY limitation.

E. Repeal of consolidated return change
of ownership and old section 382
limitations

Section 1.1502-21(d) currently limits
the use of net operating loss carryovers
to a consolidated return year following a
consolidated return change of
ownership (CRCO). The CRCO rules
generally parallel the ownership change
rules of section 382 before its
amendment by the Tax Reform Act of
1986 (old section 382), and limit loss
carryovers from years ending before the
ownership change. Similar rules apply
under § 1.1502-22(d).

Section 1502-21(e) currently applies
the rules of old section 382 to
consolidated groups.

The policies underlying the CRCO
rules have been subsumed by the single
entity approach to the application of
section 382 to consolidated groups (see
proposed §§ 1.1502-90 through 1.1502-
99), and old section 382 has been
repealed by the Tax Reform Act of 1986.
Consequently, the proposed regulations
replace the CRCO rules with the section
382 rules in proposed §§ 1.1502-90
through 1.1502-99. In addition, § 1.1502-
21(e) continues to apply only with
respect to ownership changes governed
by old section 382.

F. Other provisions

The rules of § 1.1502-23, applicable to
consolidated net section 1231 gain or
loss, have been restated to conform to
the current rules of the Code. Comments
are requested on the problems presented
by application of the recapture rules
under section 1231(c), such as the
application of the rules when a net
section 1231 gain is recognized within §
years of a subsidiary joining or leaving a
group.

Amendments consistent with those
proposed for §§ 1.1502-21, 1.1502-22,
and 1.1502-79 are not proposed in this
document for the consolidated
investment credit (§ 1.1502-3) the

consolidated foreign tax credit

(§ 1.1502-4), and the application of
overall foreign loss recapture rules

(§ 1.1502-8). The proposed regulations
published on July 31, 1984 would amend
some aspects of these rules.
Consideration is being given to applying
the principles of the amendments
proposed for §§ 1.1502-21, 1.1502-22,
and 1.1502-79, as well as the previously
proposed amendments, to these rules.
Comments are requested on this issue,
including appropriate effective dates for
the additional amendments.

The propesed regulations published
on July 31, 1984 would remove § 1.1502-7
(relating to a tax surcharge during 1970)
as deadwood. Another provision that
could be removed is § 1.1502-25 (relating
to Western Hemisphere trade
corporations), including the reference to
that section in § 1.1502-11(a)(6).
Comments are requested on the removal
or revision of these provisions and other
provisions relating to deductions or
losses. In addition, comments are
requested on the need for additional
rules relating to deductions or losses.

The amendments described in this
document are part of a continuing effort
to simplify and update the consolidated
return regulations. The revision of the
regulations is being completed in stages,
however, and the current revisions are
limited to those aspects of the
consolidated deductions, losses, and
credits to which they refer.

G. Effective dates

The amendments are proposed
generally to apply to consclidated return
years ending on or after January 29,
1991. However, the proposed revisions
to the SRLY rules are generally to apply
only to deductions and losses of
corporations that become members of
groups on or after January 29, 1991.

The amendments to the CRCO rules
are proposed to limit the CRCO rules to
CRCOs occurring before January 29,
1991. The amendments do not apply to
taxable years with respect to which
amended consolidated returns are filed
pursuant to § 1.1502-99(c) (relating to
transitional rules for the application of
section 382), because retroactive
application of the amendments might
permit a group to absorb net operating
losses of a member that left the group
before January 29, 1991. The limitations
under § 1.1502-21(e) with respect to old
section 382 apply only to ownership
changes governed by old secticn 382.

Special Analyses

These proposed rules are not major
rules as defined in Executive Order
12291. These rules, if issued, will apply
to consolidated groups, which tend to be

larger entities. Thus, they will generally
not have a significant economic impact
on a substantial number of small entities
nor will they significantly alter the
reporting or recordkeeping duties of
small entities, Therefore, a Regulatory
Impact Analysis is not required.
Pursuant to section 7805(f)(1), these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted, consideration will be given to
any written comments that are
submitted (preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying in their entirety.

Written comments, requests to
appear, and outlines of oral comments
to be presented at a public hearing
scheduled for April 8, 1991, at 10 a.m.
must be received by March 29, 1991. See
notice of hearing published elsewhere in
this issue of the Federal Register.

Drafting Information

The principal author of these
proposed regulations is David P.
Madden of the Office of Assistant Chief
Counsel (Corporate), Internal Revenue
Service. Other personnel of the Internal
Revenue Service and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR 1.1501-1
through 1.1564-1

Income taxes, Controlled group of
corporations, Consoclidated returns.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
chapter I are as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority citation for
part 1 is amended in part by adding the
following citations:

Authority: 26 U.S.C. 7805 * * * §§ 1.1502-0,
1.1502~2, 1.1502-11, 1.1502-15, 1.1502-21,
1.1502-22, 1.1502-23, 1.1502-79, 1.1502-15A,
1.1502-21A, 1.1502-22A, 1.1502-23A, 1.1502-
41A, and 1.1502-79A also issued under 26
U.S.C. 1502

Par. 2. In the list below, for each
section indicated in the left column,
remove the wording indicated in the
middle column from wherever it appears
in that section, and add the wording
indicated in the right column.
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Atfected section Remove Add 4
1.338-1T(N(3)(V) §§ 1.1502-21 and 1.1502-79 §1.1502-21
1.338-4T()(6)(iv), Answer 3, EXAMPI® (1)(i) ........ooom, § 1.1502-21(c)(2) §1.1502-21(c)

1.804()-3(a)

1.904(f)-3(b)

1.1341-1(N(2)()

1.1502-9(a)

1.1502-11(b)(4)())

1.1502-11(b)(4)(i)

1.1502-11(b)(4)(ii)

1.1502-11(b)(4), | e e S LA TR o
1.1502-11(b)(6), Exampi@ (3)(d) ...cuusrrmmesurmmsesssssassssissisasss

1.1502-13(h), Example (17)(i)
1.1502-15(a)(1) 2nd sentence

1.1502-15(a)(2)(i))

1.1502-15(a)(3)

1.1502-18(N(1)(H), (1)(i),(2)(), (2)(i), and (4) Example
(i) and (ii).
1.1502-18()(5)

1.1502-21(b)(1)

1.1502-21(b)(1)

1.1502-21(b)(2)())

1.1502-21(e)(1)())

1.1502-22(a)(3)

1.1502-22(b)(1)

1.1502-23

1.1502-26(a)(1), concluding text

1.1502-31(b)(1) (i)

1.1502-32(b)(2)(ii)

1.1502-32(d)(5)

1.1502-32(f)(1)(7)
1.1502-32(f)(1)()

1.1502-41(a)

1.1502-42(1)(4)(1)(A)

1.1502-42(j), Example (4)(b)

1.1502-42(j), Example (4)(c)

1.1502-42(j), Example (4)(c)

1.1502-43(b)(2)(v)

1.1502-43(b)(2)(vi)

1.1502-43(b)(2)(vi)

1.1502-47(h)(2)(H))

1.1502-47(h)(2)(vii),

1.1502-47(h)(3)(v), Example (1)

1.1502-47(h)(4)(}) 2nd sentence

1.1502-47(h)(4) (i), intro text.

1.1502-47(m)(3)(vi)(A)

1.1502-47(m)(3)(vii)

1.1502-47(m)(3)(ix)

1.1502-47(0)(2)(i)

1.1502-47(0)(2) )
1.1502-47(q)

1.1502-78(a)

1.1502-79(c)(1)

1.1502-79(d)(1)

1.1502-79(e)(1)

1.1503-2T(f)(1)(i), intro text

1.1503-2T(1)(1)()(C)

1.1503-27(1)(2)(7)

1.1503-2T(f)(2) (i)

1.1503-2T(f)(4), EXamMPle (2) (V) ..coverrrerssrensssassssssssssnssnd

(or §§ 1.1502-21(b) and 1.1502-78(a))
(or §§ 1.1502-22 and 1.1502-79(b))

§ 1.1502-2A

§ 1.1502-79

§ 1.1502-79(b)(2)

§ 1.1502-21(f)(1)

§ 1.1502-79(a)(3)

§8§ 1.1502-21, 1.1502-22, and 1.1502-79........ccceserresrress

§ 1.1502-79 (a) and (b)

§1.1502-31A

§§ 1.1502-21, 1.1502-22, and 1.1502-79

§ 1.1502-1(f)(1)

§ 1.1502-31A(b)(9)

§ 1.1502-39A

§ 1.1502-31A(b)(1).

Paragraph (a) of §1.1502-79

§1.1502

Paragmph (a)(4) of § 1.1502-79
Paragraph (a)(3) of § 1.1502-79
§1.1502-15

Paragraph (b) of § 1.1502-79

§ 1.1502-15(a)

Paragraph (f) § 1.1502-21

§ 1.1502-79(a)(3) or (b)(2)

§ 1.1502-79(a)(3) or (b)(2)

§ 1.1502-15(a)

§ 1.1502-34A(b)(2) and (c)
§ 1.1502-34A(b)(2) or (c)(2)

Paragraph (a)(1) of § 1.1502-22
§ 1.1502-78(a)(3)

§ 1.1502-79(a)(3)

§ 1.1502-21(b)(3)

§ 1.1502-79(a)(3)

§ 1.1502-22(a)

§ 1.1502-41(a)

§ 1.1502-41(b)

§ 1.1502-21(f)

§§ 1.1502-21 and 1.1502-79

§ 1.1502-21(d)(2)

§ 1.1502-22(a)

§ 1.1502-22(b)(1)

§ 1.1502-79(a)(3)

§ 1.1502-21(b)(3)(ii)

(Including the exceptions in paragraph (a)(4) thereof)....

§ 1.1502-41

§1.1502-41

§ 1.1502-21(b)(3) and § 1.1502-79(8)(3) ...cceuscsssrsassssaees

§ 1.1502-78(a), (b), or (c)

Paragraph (a)(1) and (2) of this SeCtion.............co.cuserenes

Paragraph (a)(1) and (2) of this section.......
(a)(1) and (2) of this section...........

Paragraph
§ 1.1502-79(a)(3)

Paragraph (b)(2) of § 1.1502-79
§ 1.1502-21(c)(2)

§ 1.1502-21(c)(2)

§ 1.1502-21(c)(2)

(or § 1.1502-21(b))

(or § 1.1502-22(b))

§ 1.1502-2A (as contained in the 26 CFR edition
revised as of April 1, 1990)

§ 1.1502-21(b)

§ 1.1502-22(b)

§ 1.1502-21(e)

§ 1.1502-21(b)

§§ 1.1502-21(b) and 1.1502-22(b)

§8 1.1502-21(b) and 1.1502-22(b)

§ 1.1502-31A (as contained in the 26 CFR edition
revised as of April 1, 1990)

§§ 1.1502-21(b) and 1.1502-22(b)

§ 1.1502-1(f)

§ 1.1502-31A(b)(9) (as contained in the 26 CFR edi-
tion revised as of April 1, 1890)

§ 1.1502-39A (as contained in the 26 CFR edition
revised as of April 1, 1890)

§ 1.1502-31A(b)(1) (as contained in the 26 CFR edi-
tion revised as of April 1, 1990)

§ 1.1502-21(b)

§§ 1.1502-15 and 1.1502-11(c)

§ 1.1502-21(b)

§ 1.1502-21(b)

§§ 1.1502-15 and 1.1502-11(c)

§ 1.1502-22(b)

§§ 1.1502-15 and 1.1502-11(c)

§ 1.1502-21(e)

§§ 1.1502-21(b) or 1.1502-22(b)

§8 1.1502-21(b) or 1.1502-22(b)

§ 1.1502-15

§ 1.1502-34A(b)(2) and (c) (as contained in the 26
CFR edition revised as of April 1, 1990)

§ 1.1502-34A(b)(2) or (c)(2) (as contained in the 26
CFR edition revised as of April 1, 1890)

§ 1.1502-22

§ 1.1502-21(b)

§ 1.1502-21(b)

§ 1.1502-21(b)

§ 1.1502-21(b)

§ 1.1502-22(e)

§ 1.1502-22(a)

§ 1.1502-22(e)

§ 1.1502-21(e)

§1.1502-21

§ 1.1502-21(d)

§ 1.1502-22(e)

§ 1.1502-22(b)

§ 1.1502-21(b)

§ 1.1502-21(b)

(Including applicable exceptions)

§ 1.1502-22

§ 1.1502-22

§ 1.1502-21(b)

§§ 1.1502-21(b), 1.1502-22(b), or 1.1502-79(c)

§ 1.1502-21(b)

. § 1.1502-21(b)
.| § 1.1502-21(b)

§ 1.1502-21(b)
§ 1.1502-22(b)
§ 1.1502-21(c)
§ 1.1502-21(c)
§ 1.1502-21(c)

1.1552-1(a)(3)()) § 1.1502-30A § 1.1502-30A (as contained in the 26 CFR edition
revised as of April 1, 1960)

1.1652-1(b)(1) § 1.1502-30A § 1.1502-30A (as contained in the 26 CFR edition
revised as of April 1, 1990)

§ 1.1501-1 [Removed] GENERALLY APPLICABLE TO Par. 8. Section 1.1502-0 is revised to

Par. 3. Section 1.1501-1 is removed.
Par. 4. The undesignated
centerheading immediately following
§ 1.1502-100 is revised from
“REGULATIONS APPLICABLE TO
TAXABLE YEARS PRIOR TO
JANUARY 1, 1866" to “REGULATIONS

TAXABLE YEARS BEFORE JANUARY

29, 1991,

Par. 5. Sections § 1.1502-0A through
1.1502-3A, 1.1502-10A through 1.1502-
19A, and 1.1502-30A through 1.1502-51A

are removed,

read as follows:

§ 1.1502—0 Effective dates.

(a) The regulations under section 1502
are applicable to taxable years
- beginning after December 31, 1965,
except as otherwise provided therein.
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(b) The provisions of §§ 1.1502-0A
through 1.1502-3A, 1.1502-10A through
1.1502-19A, and 1.1502-30A through
1.1502-51A (as contained in the 26 CFR
edition revised as of April 1, 1990) are
applicable to taxable years beginning
before January 1, 1966.

Par. 7. Section 1.1502-1 is amended by
revising paragraphs (b) and (f)(1), and
the introductory text of paragraphs
(f)(2), adding new paragraphs (f)(4), (i),
(j), and (k), to read follows:

§ 1.1502-1 Definitions.

- * * * -

(b) Member. The term “member”
means a corporation (including the
common parent) that is included in the
group, or as the context may require, a
corporation that is included in a
subgroup.
- - - - -

(f) Separate return limitation year—
(1) In general. Except as provided in
paragraphs (f) (2) and (3) of this section,
the term “separate return limitation
year” (or “SRLY") means any separate
return year of a member or of a
predecessor of a member.

(2) Exceptions. The term “separate
return limitation year" (or “SRLY") does
not include:

K * * * *

(4) Predecessors and successors. The
term “predecessors” means a transferor
or distributor of assets to a member (the
“successor”) in a transaction:

(i) To which section 381(a) applies; or

(ii) In which the successor's basis for
the assets is determined, directly or
indirectly, in whole or in part, by
reference to the basis of the assets of
the transferor or distributor, but only if
the amount by which basis exeeds
value, in the aggregate, is material.

Paragraph (f)(4)(ii) of this section does
not apply with respect to corporations
that become members, and to
acquisitions occurring, before January
29, 1991,

- * * * *

(i) [Reserved]

(j) Affiliated. Corporations are
affiliated if they are members of a group
with each other.

(k) Cross references. References to
sections include, as the context may
require, references to corresponding
sections of current regulations or
regulations generally effective for
taxable years before January 29, 1891.
For example, a reference to § 1.1502-15
may be to § 1.1502-15A, and a reference
to § 1.1502-79 may be to either § 1.1502-
21(b) or § 1.1502-79A.

Par. 8. Paragraph (h) of § 1.1502-2 is
revised to read as follows:

§ 1.1502-2 Computation of tax liability.
- - - * -

(h) The tax imposed by section 1201,
instead of the taxes computed under
paragraphs (a) and (g) of this section,
computed by reference to the net capital
gain of the group (see § 1.1502-22);

- - -

Par. 9A. Paragraph (b) of § 1.1502-15
is redesignated as new paragraph (¢) of
§ 1.1502-11, and the heading of newly
designated paragraph (c) is revised to
read as set forth below:

§ 1.1502-11 Consolidated taxabie income.

(c) Disallowance of loss attributable
to pre-1966 distributions. * * "

Par. 9B. The remainder of § 1.1502-15
is redesignated as § 1.1502-15A and is
amended by revising the section title
and by adding a new paragraph (b). The
revised and added provisions read as
follows:

§ 1.1502-15A Limitations on built-in
deductions with respect to acquisitions
before January 29, 1991.

* * - * *

(b) Effective date. This section applies
with respect to corporations that
become members, and to acquisitions
occurring, before January 29, 1991.

Par. 8C. New § 1.1502-15 is added to
read as set forth below:

§ 1.1502-15 SRLY limitation on buiit-in
losses.

(a) SRLY limitation. Built-in losses are
subject to the SRLY limitation under
§§ 1.1502-21(c) and 1.1502-22(c)
(including applicable subgroup
principles). Built-in losses are treated as
deductions or losses in the year
recognized, except for the purpose of
determining the amount of, and the
extent to which the built-in loss is
limited by, the SRLY limitation for the
year in which it is recognized. Solely for
such purpose, the recognized built-in
loss is treated as a hypothetical net
operating loss carryover or net capital
loss carryover arising in a SRLY, instead
of as a deduction or loss in the year
recognized. The the extent a built-in loss
is not allowable because of a SRLY
limitation in the year of recognition, it is
treated as a separate net operating loss
or net capital loss carryover or
carryback arising in the year of
recognition and, under § 1.1502-21(c) or
§ 1.1502-22(c), the year of recognition is
treated as a SRLY.

(b) Built-in losses—(1). Defined. If a
corporation has a net unrealized built-in
loss under section 382(h)(3) (as medified
by this section) when it becomes a
member of the group (whether or net the
group is a consolidated group at that

time), its deductions and losses are
built-in losses under this section to the
extent they are treated as recognized
built-in losses under section 382(h)(2)(B)
(as modified by this section). This
paragraph (b) generally applies
separately with respect to each member,
but see paragraph (c) of this section for
circumstances in which it is applied on a
subgroup basis.

(2) Cperating rules. Solely for
purposes of applying paragraph (b](1) of
this section, the principles of § 1.1502-
94(c) apply with appropriate
adjustments, including the following:

(i} Ownership change. A corporation
is treated as having an ownership
change under section 382(g) on the date
that the corporation becomes a member
of a group, and no other events (e.g.. a
subsequent ownership change under
section 382(g) while it is a member) are
treated as causing an ownership change.
In the case of an asset acquisition by a
group, the assets and liabilities acquired
directly from the same transferor
pursuant to the same plan are treated as
the assets and liabilities of a
corporation that becomes a member of
the group (and has an ownership
change) on the date of the acquisition.

(ii) Recognized built-in gain or loss.
Even if the loss is included in the
determination of the net unrealized
built-in gain or loss, any loss that is
disallowed or deferred (e.g., under
section 267 or § 1.1502-20) is not treated
as recognized built-in loss unless the
loss would be allowed during the
recognition period without regard to the
application of this section. Section
382(h)(1)(B)(ii) does not apply to the
extent it limits the amount of recognized
built-in loss that may be treated as a
pre-change loss to the amount of the net
unrealized built-in loss.

(c) Built-in losses of subgroups—(1) In
general. In the case of a subgroup, the
principles of paragraph (b] of this
section apply to the subgroup, and not
separately to its members. Thus, the net
unrealized built-in loss and recognized
built-in loss for purposes of paragraph
(b) of this section are based on the
aggregate amounts for each member of
the subgroup.

(2) Members of subgroups. A subgroup
is composed of those members that have
been continuously affiliated with each
other for the 60-consecutive-month
period ending immediately before they
became members of the group in which
the loss is recognized. For this purpose,
the principles of § 1.1502-21(c)(2) (iv)
through (vi) apply with appropriate
adjustments.

(3) Built-in amounts. Solely for
purposes of determining whether the
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subgroup has a net unrealized built-in
loss or whether it has a recongized built-
in loss, the principles of §1.1502-91 (g)
and (h) apply with appropriate
adjustments.

(d) Examples. For purposes of the
examples in this section, unless
otherwise stated, all groups file
consolidated returns, all corporations
have calendar taxable years, the facts
set forth the only corporate activity,
value means fair market value and the
adjusted basis of each asset equals its
value, all transactions are with
unrelated persons, and the application
of any limitation or threshold under
section 382 is disregarded. The
principles of this section are illustrated
by the following examples:

Example 1. Determination of recognized
built-in loss. (a) P buys all the stock of T
during Year 1 for $100, and T becomes a
member of the P group. T has three
depreciable assets. Asset 1 has an unrealized
loss of $20 (basis $45, value $25), asset 2 has
an unrealized loss of $25 (basis $50, value
$25), and asset 3 has an unrealized gain of
$25 (basis $25, value $50).

(b) Under paragraph (b)(2)(i) of this section,
T is treated as having an ownership change
under section 382(g) on becoming a member
of the P group. This treatment does not
depend on whether P's acquisition of the T
stock actually constitutes an ownership
change under section 382(g), or whether T is
subject to any limitation under section 382.
Under paragraph (b)(1) of this section, none
of T's $45 of unrealized loss is treated as a
built-in loss unless T has a net unrealized
built-in loss under section 382(h)(3) on
becoming a member of the P group.

(¢) Under section 382(h)(3)(A), T has a $20
net unrealized built-in loss on becoming a
member of the P group (($20) + ($25) + $25
= $20). This amount exceeds the threshold
requirement in section 382(h)(3)(B). Under
section 382(h}(2)(B), the entire amount of T's
$45 unrealized loss is treated as recognized
built-in loss to the extent it is recognized
during the 5-year recognition period
described in section 382(h)(7). Under
paragraph (b)(2)(ii) of this section, the
restriction under section 382(h)(1)(B)(ii),
which limits the amount of recognized built-in
loss that is treated as pre-change loss to the
amount of the net unrealized built-in loss, is
inapplicable for this purpose. Consequently,
the entire $45 of unrealized loss (not just the
$20 net unrealized loss) is treated under
paragraph (b)(1) of this section as built-in
loss to the extent it is recognized within 5
years of T's becoming a member of the P
group. Under paragraph (a) of this section,
any recognized built-in loss is subject to the
SRLY limitation under § 1.1502-21(c)(1).

(d) Under paragraph (b)(2)(i) of this section,
the results would be the same if T transferred
all of its assets and liabilities to a subsidiary
of the P group in a single transaction
described in section 351.

Example 2. Actual application of section
382 not relevant. (a) The facts are the same
as in Example 1, except that P buys 55
percent of the stock of T during Year 1,

resulting in an ownership change of T under
section 382(g). During Year 2, P buys the 45
percent balance of the T stock, and T
becomes a member of the P group.

(b) Although T has an ownership change
for purposes of section 382 in Year 1 and not
Year 2, T's joining the P group in Year 2 is
treated as an ownership change under
section 382(g) for purposes of this section.
Consequently, for purposes of this section,
whether T has a net unrealized built-in loss
under section 382(h)(3) is determined as if the
date T joined the P group were a change date.
Thus, the results are the same as in Example
1.

Example 3. Determination of recognized
built-in loss of a subgroup. (a) During Year 1,
P buys all of the stock of S for $100, and S
becomes a member of the P group. M is the
common parent of another group. At the
beginning of Year 7, M acquires all of the
stock of P, and P and S become members of
the M group. At the time of M's acquisition of
the P stock, P has (without taking into
account the stock of S) a $10 net unrealized
built-in gain (two depreciable assets, asset 1
with a basis of $35 and a value of $55, and
asset 2 with a basis of $55 and a value of
$45), and S has a $75 net unrealized built-in
loss (two depreciable assets, asset 3 with a
basis of $95 and a value of $10, and asset 4
with a basis of $10 and a value of $20).

(b) Under paragraph (c) of this section, P
and S compose the P subgroup on becoming
members of the M group because P and S
were continuously affiliated for the 60-month
period ending immediately before they
became members of the M group.
Consequently, paragraph (b) of this section
does not apply to P and S separately. Instead,
their separately computed unrealized gains
and losses are aggregated for purposes of
determining whether and the extent to which
any unrealized loss is treated as built-in loss
under this section and is subject to the SRLY
limitation under § 1.1502-21(c).

(c) Under paragraph (c) of this section, the
P subgroup’s net unrealized built-in loss is the
aggregate of P's net unrealized built-in gain of
$10 and S's net unrealized built-in loss of $75,
or an aggregate net unrealized built-in loss of
$65. (The stock of S owned by P is not taken
into account for purposes of determining the
P subgroup's net unrealized built-in loss.
However, any loss allowed on the sale of the
stock within the recognition period is taken
into account in determining recognized built-
in loss.) The P subgroup's $65 net unrealized
built-in loss exceeds the threshold
requirement under section 382 (h)(3)(B).

(d) Under section (b)(2)(ii) of this section,
the entire amount of any P or S asset's
unrealized loss is treated as recognized built-
in loss to the exent it is recognized during the
5-year recognition period. If P sells asset 2 for
$45 in Year 7 and recognizes a $10 loss, the
entire $10 loss is treated as a recognized
built-in loss under this section. If S sells asset
3 for $10 in Year 7 and recognizes an $85 loss,
the entire $85 loss is treated as a recognized
built-in loss under paragraph (b)(2)(ii) of this
section (not just the $55 balance of the P
subgroup's $65 net unrealized built-in loss).

(e) The determination of whether P and S
constitute a SRLY subgroup for purposes of
loss carryovers and carrybacks, and the

extent to which built-in loszes a.e not
allowed under the SRLY luaitation, is made
under § 1.1502-21(c).

Example 4. Computation of SRLY
limitation. (a) During Year 1, individual A
forms T by contributing $300 and T sustains a
$100 net operating loss. During Year 2, T's
assets decline in value to $100. At the
beginning of Year 3, P buys all the stock of T
for $100, and T becomes a member of the P
group with a net unrealized built-in loss of
$100, which exceeds the threshold
requirements of section 382(h)(3)(B). During
Year 3, T recognizes its unrealized built-in
loss as a $100 ordinary loss. The members of
the P group contribute the following net
income to the consolidated taxable income of
the P group (computed without taking into
account T’s recognition of its unrealized built-
in loss and any consolidated net operating
loss deduction under § 1.1502-21) for Years 3
and 4

Year 3 | Year 4 | Total

P group (without T)........... $100 $100 | $200
T 60 40 100
(7 3 letondbond Taiald $160 $140 | $300

(b) Under paragraph (b) of this section, T's
$100 of ordinary loss in Year 3 (not taken into
account in the consolidated taxable income
computations above) is recognized in that
year and thus a recognized built-in loss.
Under paragraph (a) of this section, the
recognized built-in loss in treated as a net
operating loss carryover for purposes of
determining the SRLY limitation under
§ 1.1502-21(c).

(c) For Year 3, § 1.1502-21(c) limits T's $100
built-in loss and $100 net operating loss
carryover from Year 1 to the aggregate of the
P group's consolidated taxable income
through Year 3 determined by taking into
account only T's items. For this purpose,
consolidated taxable income is determined
without regard to any consolidated net
operating loss deductions under § 1.1502~-
21(a).

(d) The P group's consolidated taxable
income through Year 3 is $60 when
determined by taking into account only T's
items. Under § 1.1502-21(c), the SRLY
limitation for Year 3 is therefore $60.

(e) Under paragraph (a) of this section, the
$100 built-in loss is treated as a current
deduction for all purposes other than
determination of the SRLY limitation under
§ 1.1502-21(c). Consequently, a deduction for
the built-in loss is allowed in Year 3 before
T's loss carryover from Year 1 is taken into
account, but only to the extent of the $60
SRLY limitation.

(f) The $40 balance of the recognized built-
in loss that is not allowed in Year 3 because
of the SRLY limitation is treated as a $40 net
operating loss arising in Year 3 that is carried
to other years in accordance with the rules of
§ 1.1502-21(b). The $40 net operating loss is
treated under paragraph (a) of this section
and § 1.1502-21(c)(1)(ii) as a loss carryover or
carryback from Year 3 that arises in a SRLY,
and is subject to the rules of § 1.1502-21
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(including § 1.1502-21 (c)) rather than this
section.

(g) The facts are the same as in (a) through
(f), except that T also recognizes additional
built-in losses in Year 4. For purposes of
determining the SRLY limitation with respect
to these additional losses in Year 4 (or any
subsequent year), the $60 of recognized built-
in loss allowed as a deduction in Year 3 is
treated under paragraph (a) of this section as
a deduction in Year 3 that reduces the P
group's consolidated taxable income when
determined by taking into account only T's
items.

Example 5. Recognized built-in loss
exceeding consolidated taxable income in the
year recognized. (a) P buys all the stock of T
during Year 1, and T becomes a member of
the P group. At the time of acquisition, T has
a depreciable asset with an unrealized loss of
$45 (basis $100, value $55), which exceeds the
threshold requirements of section
382(h)(3)(B). During Year 2, T sells its asset
for $55 and recognizes the unrealized built-in
loss. The P group has $10 of consolidated
taxable income in Year 2, computed without
taking into account T's recognition of the $45
loss or the consolidated net operating loss
deduction, while the consolidated taxable
income would be $25 if determined by taking
into account only T's items.

(b) T's $45 loss is recognized in Year 2 and,
under paragraph (b) of this section,
constitutes a recognized built-in loss. Under
paragraph (a) of this section and § 1.1502-
21(c)(1)(ii). the loss is treated as a net
operating loss carryover to Year 2 for
purposes of applying the SRLY limitation
under § 1.1502-21(c).

(c) For Year 2, T's SRLY limitation is the
aggregate of the P group's consolidated
taxable income through Year 2 determined by
taking into account only T's items. For this
purpose, consolidated taxable income is
determined without taking into account any
recognized built-in loss because it is treated
as a net operating loss carryover and
consolidated taxable income is determined
without taking into account any consolidated
net operating loss deductions under § 1.1502—
21(a). Consolidated taxable income,
determined without regard to the $45
recognized built-in loss and by taking into
account only T's items, is $25.

(d) Under § 1.1502-21(c), $25 of the $45
recognized built-in loss can be deducted in
Year 2. Because the P group has only $10 of
consolidated taxable income (determined
without regard to the $45), the $25 loss
creates a consolidated net operating loss of
$15. This loss is carried back or over under
the rules of § 1.1502-21(b) and absorbed
under the rules of §1.1502-21(a). This loss is
not treated as arising in a SRLY (see
§ 1.1502-21(c)(1)(ii)) and therefore is not
subject to the SRLY limitation under § 1.1502-
21(c) in any conselidated return year of the
group to which it is carried. The remaining
$20 is treated as a loss carryover arising in a
SRLY and is subject to the limitation of
§ 1.1502-21(c) in the year to which it is
carried.

(e) Predecessors and successors. For
purposes of this section, any reference
to a corporation or member, includes, as

the context may require, a reference to a
successor or predecessor, as defined in
§ 1.1502-1(f)(4).

(f) Effective date. This section applies
with respect to corporations that
become members, and to acquisitions
occurring, on or after January 29, 1991.
For rules applicable with respect to
corporations that become members, and
to acquisitions occurring, before January
29, 1991, see § 1.1502-15A.

Par. 10A. Section 1.1502-21 is
redesignated as § 1.1502-21A, and is
amended by revising the section title
and paragraphs (c)(1) and (d)(1), and by
adding a new paragraph (g). The revised
and added provisions read as follows:

§1.1502-21A Consolidated net operating
loss deduction to which § 1.1502-21 does
not apply.

(c) Limitation on net operating loss
carryovers and carrybacks from
separate return limitation years—{1)
General rule. In the case of a net
operating loss of a member of the group
arising in a separate return limitation
year (as defined in paragraph (f) of
§ 1.1502-1) of the member (and in a
separate return limitation year of any
predecessor of the member) that is:

(i) Carried to taxable years ending
before January 29, 1991, the amount that
may be included under paragraph (b) of
this section in the consolidated net
operating loss carryovers and
carrybacks to a consolidated return year
of the group shall not exceed the amount
determined under paragraph (c}(2) of
this section (computed without regard to
the limitation contained in paragraph (d)
of this section); or

(ii) Carried to taxable years ending on
or after January 29, 1991, the amount
that may be included under § 1.1502-
21(b) in the net operating loss
carryovers and carrybacks to a
consolidated return year of the group
shall not exceed the amount determined
under paragraph (c)(2) of this section
(computed without regard to the
limitation contained in paragraph (d) of
this section).

(d) Limitation on carryovers where
there has been a consolidated return
change of ownership—(1) General rule.
The aggregate of the net operating losses
attributable to old members of the group
(as defined in paragraph (g)(3) of
§ 1.1502-1) arising in taxable years
(consolidated or separate) ending on the
same day and before the taxable year in
which a consolidated return change of
ownership (as defined in paragraph (g)
of §1.1502-1) occurred that is:

(i) Carried to taxable years ending
before January 29, 1991, the amount that

may be included under paragraph (b} of
this section in the consolidated net
operating loss carryovers to a
consolidated return year of the group
shall not exceed the amount determined
under paragraph (d)(2) of this section; or

(ii) Carried to taxable years ending on
or after January 29, 1991, the amount
that may be included under § 1.1502-
21(b) in the net operating loss
carryovers to a consolidated return year
of the group shall not exceed the amount
determined under paragraph (d)(2) of
this section.

- - - - -

(g) Effective date—(1) In general. This
section generally applies to deductions
and losses arising in taxable years
ending before January 29, 1991. For this
purpose a net operating loss deduction
arises in the year from which it is
carried.

(2) SRLY limitation. If a corporation
became a member (or an acquisition
was made) before January 29, 1991,
paragraph (c) of this section applies
with respect to the losses or deductions
arising in SRLYs (and to built-in
deductions treated as net operating
losses subject to paragraph (c) of this
section under §1.1502-15A). Section
1.1502-21(c) applies in the case of
corporations that become members (and
to acquisitions made) on or after that
date.

(3) CRCO Ilimitation. Paragraph (d) of
this section applies with respect to
consolidated return changes of
ownership occurring before January 29,
1991. For this purpose, § 1.1502-1(g) is
applied by treating that date as “the end
of the year of change."

(4) Old section 382. Paragraph (e) of
this section applies with respect to
transactions to which old section 382
(defined in § 1.382-2T(f](21)) applies.

Par. 10B. The amendments to § 1.1502—
21, as contained in the notice of
proposed rulemaking published on July
31, 1984 (49 FR 30528) are withdrawn.

Par. 10C. New § 1.1502-21 is added to
read as follows:

§ 1.1502-21 Net operating losses.

(a) Consolidated net operating loss
deduction. The consolidated net
operating loss deduction (or CNOL
deduction) for any consolidated return
year is the aggregate of the net operating
loss carryovers and carrybacks to the
year. The net operating loss carryovers
and carrybacks consist of:

(1) Any CNOLs (as defined in
paragraph (e) of this section) of the
group; and

(2) Any net operating losses of the
members arising in separate return
years.
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(b) Net operating loss carryovers and
carrybacks to consolidated return and
separate return years. Net operating
losses of members arising during a
consolidated return year are taken into
account in determining the group’s
CNOL under paragraph (e) of this
section for that year. Losses taken into
account in determining the CNOL may
be carried to other taxable years
(whether consolidated or separate) only
under this paragraph (b).

(1) Carryovers and carrybacks
generally. The net operating loss
carryovers and carrybacks to a taxable
year are determined under the principles
of section 172 and this section. Thus,
losses permitted to be absorbed in a
consolidated return year generally are
absorbed in the order of the taxable
years in which they were sustained, and
losses carried from taxable years ending
on the same date, and which are
available to offset consolidated taxable
income for the year, generally are
absorbed on a pro rata basis. Additional
rules provided under the Code or
regulations (including the SRLY
limitation under paragraph (c) of this
section) must also be taken into account.
See, e.g., section 382(1)(2)(B).

(2) Carryovers and carrybacks of
CNOLs to separate return years—{(i) In
general. If any CNOL that is attributable
to a member may be carried to a
separate return year of the member, the
amount of the CNOL that is attributable
to the member is apportioned to the
member [apportioned loss) and carried
to the separate return year. If carried
back to a separate return year, the
apportioned loss may not be carried
back to an equivalent, or earlier,
consolidated return year of the group; if
carried over to a separate return year,
the apportioned loss may not be carried
over to an equivalent, or later,
consgolidated return year of the group.
For rules permitting the reattribution of
losses of a subsidiary to the common
parent when loss is disallowed on the
disposition of subsidiary stock, see
§ 1.1502-20(g).

(ii) Special rules—(A) Year of
departure from group. If a corporation
ceases to be a member during a
consolidated return year, net operating
loss carryovers attributable to the
corporation are first carried to the
consolidated return year, and only the
amount so attributable that is not
absorbed by the group in that year is
carried to the corporation’s first
separate return year.

(B) Offspring rule. In the case of a
member that has been a member
continuously since its organization, the
CNOL attributable to the member is
included in the carrybacks to

consolidated return years before the
member's existence. See § 1.1502-21(f)
(relating to predecessors and
successors). If the group did not file a
consolidated return for a carryback
year, the loss may be carried back to a
separate return year of the common
parent under paragraph (b)(2)(i) of this
section, but only if the common parent
was not a member of a different
consolidated group or of an affiliated
group filing separate returns for the year
to which the loss is carried or any
subsequent year in the carryback
period. Following an acquisition
described in § 1.1502-75(d) (2) or (3),
references to the common parent are to
the corporation that was the common
parent immediately before the
acquisition,

(iii) Equivalent years. Taxable years
are equivalent if they bear the same
numerical relationship to the
consolidated return year in which a
CNOL arises, counting forward or
backward from the year of the loss. For
example, in the case of a member's third
taxable year (which was a separate
return year) that preceded the
consolidated return year in which the
loss aroge, the equivalent year is the
third consolidated return year preceding
the consolidated return year in which
the loss arose. See paragraph (b)(3)(ii) of
this section for certain short taxable
years not taken in to account in making
this determination.

(iv) Amount of CNOL attributable to a
member. The amount of a CNOL that is
attributable to a member is determined
by a fraction the numerator of which is
the separate net operating loss of the
member for the year of the loss and the
denominator of which is the sum of the
separate net operating losses for that
year of all members having such losses.
For this purpose, the separate net
operating loss of a member is
determined by computing the CNOL by
taking in to account only the member’s
items of income, gain, deduction, and
loss, including the member's losses and
deductions actually absorbed by the
group in the taxable year (whether or
not absorbed by the member).

(v) Examples. For purposes of the
examples in this section, unless
otherwise stated, all groups file
consolidated returns, all corporations
have calendar taxable years, the facts
set forth the only corporate activity,
value means fair market value and the
adjusted basis of each asset equals its
value, all transactions are with
unrelated persons, and the application
of any limitation or threshold under
section 382 is disregarded. The
principles of this paragraph (b)(2) are
illustrated by the following examples:

Example 1. Offspring rule. (a) P was
formed at the beginning of Year 1 and filed a
separate return. P formed S on March 15 of
Year 2, and P and S filed consolidated
returns. P purchased all the stock of T at the
beginning of Year 3, and T became a member
of the P group. T had been formed in Year 2
and filed a separate return for that year. P, S,
and T, sustained a $1,100 CNOL in Year 3
and, under paragraph (b)(2){iv) of this
section, the loss is attributable $200 to P, $300
to S, and $600 to T.

(b) Of the $1,100 CNOL in Year 3, the $500
amount of the CNOL that is attributable to P
end S ($200+$300) may be carried to P's
separate return in Year 1. Even though S was
not in existence in Year 1, the $300 amount of
the CNOL attributable to S may be carried
back to P's separate return in Year 1 because
S (unlike T) has been a member of the P
group since its organization and P is a
qualified parent under paragraph (b)[2)(ii)(B)
of this section. To the extent not absorbed in
that year, the loss may then be carried to the
P group's return in Year 2. The $600 amount
of the CNOL attributable to T is a net
operating loss carryback to T's separate
return in Year 2.

Example 2. Departing members. (a) The
facts are the same as in Example 1. In
addition, on June 15 of Year 4, P sells all the
stock of T, P and S file a consolidated return
for Year 4 (which includes the income of T
through June 15), and T files a separale return
for the period from June 16 through December
31,

(b) The $600 amount of the CNOL in Year 3
that is attributable to T is apportioned to T
and carried back to its separate return in
Year 2. To the extent the apportioned loss is
not absorbed in T°s separate return in Year 2,
it must first be carried to the consolidated
return in Year 4 before being carried to T's
separate return in Year 4. Any portion of the
loss not absorbed in T's Year 2 or in the P
group's Year 4 is then carried to T's separate
return in Year 4,

(3) Special rules—{i) Election to
relinquish carryback. A group may
make an irrevocable election under
section 172(b)(3) to relinquish the entire
carryback period with respect to a
CNOL for any consolidated return year.
The election may not be made
separately for any member (whether or
not it remains a member), and must be
made in a separate statement entitled
“THIS IS AN ELECTION UNDER
SECTION 1.1502-21(b)(3)(i) TO WAIVE
THE ENTIRE CARRYBACK PERIOD
PURSUANT TO SECTION 172(b)(3)
FOR THE {[insert consolidated return
year] CNOLs OF THE CONSOLIDATED
GROUP OF WHICH [insert name and
employer identification number of
common parent] IS THE COMMON
PARENT."” The statement must be
signed by the common parent and filed
with the group's income tax return for
the consolidated return year in which
the loss arises.
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(ii) Short years in connection with
transactions to which section 381(a)
applies. If a member distributes or
transfers assets to a corporation that is
a member immediately after the
distribution or transfer in a transaction
to which section 381(a) applies, the
transaction does not cause the
distributor or transferor to have a short
year within the consolidated return year
of the group in which the transaction
occurred that is counted as a separate
year for purposes of determining the
years to which a net operating loss may
be carried.

(iii) Special status losses. [Reserved]

(c) Limitations on net operating loss
carryovers and carrybacks from
separate return limitation years—(1)
SRLY limitation—(i) General rule. The
aggregate of the net operating loss
carryovers and carrybacks of a member
arising (or treated as arising) in SRLYs
that are included in the CNOL
deductions for all consolidated return
years of the group under paragraph (a)
of this section may not exceed the
aggregate of the consolidated taxable
income for all consolidated return years
of the group determined by taking into
account only the member's items of
income, gain, deduction, and loss. For
this purpose:

(A) CNOL deductions are not taken
into account in determining
consolidated taxable income;

(B) Consolidated taxable income is
reduced by the member's losses and
deductions (including capital losses)
actually absorbed by the group in
consolidated return years (whether or
not absorbed by the member);

(C) In computing amounts included
under paragraph (a) of this section in
consolidated taxable income, the
consolidated return years of the group

taken into account are only those years,
including the year to which the loss is
carried, that the member has been
continuously included in the group’s
consolidated return, but the years taken
into account do not include:

(1) With respect to carryovers, any
years ending after the year to which the
loss is carried; and

(2) With respect to carrybacks, any
years ending after the year in which the
loss arose; and

(D) The treatment under § 1.1502-15 of
recognized built-in loss as a
hypothetical net operating loss
carryover in the year recognized is
solely for purposes of determining the
limitation under this paragraph (c) with
respect to the loss in that year and not
for any other purpose (thus, for purposes
of determining consolidated taxable
income for any other losses, recognized
built-in loss allowed under this section
in the year it arises is taken into
account).

(ii) Losses treated as arising in
SRLYs. If a net operating loss carryover
or carryback did not arise in a SRLY but
is attributable to a built-in loss (as
defined under § 1.1502-15), the
carryover or carryback is treated for
purposes of this paragraph (c) as arising
in a SRLY if the built-in loss was not
allowed, after application of the SRLY
limitation, in the year it arose. For an
illustration, see Example 5 in § 1.1502~
15(d).

(iii) Examples. The principles of this
paragraph (c)(1) are illustrated by the
following examples:

Example 1. Cumulative determination of
SRLY limitation. (a) In Year 1, individual A
forms T and T sustains a $100 net operating
loss that is carried forward. P buys all the
stock of T at the beginning of Year 2, and T
becomes a member of the P group. The P

group has $300 of consolidated taxable
income in Year 2 (computed without regard to
the CNOL deduction). Such consolidated
taxable income would be $70 if determined
by taking into account only T's items.

(b) T's $100 net operating loss carryover
from Year 1 arose in a SRLY. See § 1.1502-
1(f)(2)(iii). Thus, the $100 net operating loss
carryover is subject to the SRLY limitation in
paragraph (c)(1) of this section. The SRLY
limitation for Year 2 is consolidated taxable
income determined by taking into account
only T's items. Thus $70 of the loss is
included under paragraph (a) of this section
in the P group’s CNOL deduction for Year 2.

(c) The facts are the same as in (a), except
that such consolidated taxable income
(computed without regard to the CNOL
deduction and by taking into account only T's
items) is a loss of $370 (or a CNOL). T's $100
net operating loss carryover from Year 1 is
not allowed under the SRLY limitation in
Year 2. Moreover, if consolidated taxable
income (computed without regard to the
CNOL and by taking into account only T's
items) did not exceed $370 in Year 3, the
carryover would still be restricted under
§ 1.1502-21 (c) in Year 3, because the
aggregate consolidated taxable income for all
consolidated return years of the group
computed by taking into account only T's
items would not be a positive amount.

Example 2. Net operating loss carryovers.
(a) In Year 1, individual A forms P and P
sustains a $40 net operating loss that is
carried forward. P has no income in Year 2.
Unrelated corporation T sustains a net
operating loss of $50 in Year 2 that is carried
forward. P buys the stock of T during Year 3,
but T is not a member of the P group for each
day of the year. P and T file separate returns
and sustain net operating losses of $120 and
$60, respectively, for Year 3. The P group files
consolidated returns beginning in Year 4.
During Year 4, the P group has $160 of
consolidated taxable income (computed
without regard to the CNOL deduction). Such
consolidated taxable income would be $70 if
determined by taking into account only T's
items, These results are summarized as
follows:

Separate/
Separate Separate " Consolidat-
year 1 year 2 a;fe-l:tgd od year 4
i $(40) $0 $(120) $90
T 0 (50) (60) 70
cn $160

(b) P's Year 1, Year 2, and Year 3 are not
SRLYs with respect to the P group. See
§ 1.1502-1(f)(2)(i). Thus, P's $40 net operating
loss arising in Year 1 and $120 net operating
loss arising in Year 3 are not subject to the
SRLY limitation under paragraph (c) of this
section. Under the principles of section 172,
paragraph (b) of this section requires that the
loss arising in Year 1 be the first loss
absorbed by the P group in Year 4.
Absorption of this loss leaves $120 of
consolidated taxable income available for
offset by other loss carryovers,

(c) T's Year 2 and Year 3 are SRLYs with
respect to the P group. See § 1.1502-1 (f)(2)(ii).
Thus, T's $50 net operating loss arising in
Year 2 and $60 net operating loss arising in
Year 3 are subject to the SRLY limitation.
Under paragraph (c)(1) of this section, the
SRLY limitation for Year 4 is $70, and under
paragraph (b) of this section, T's $50 loss
from Year 2 must be included under
paragraph (a) of this section in the P group's
CNOL deduction for Year 4. The absorption
of this loss leaves $70 of consolidated taxable
income available for offset by other loss

carryovers, and the SRLY limitation is
reduced to $20 (870 of initial SRLY limitation,
reduced by the $50 net operating loss already
included in the CNOL deductions under
paragraph (a) of this section).

(d) P and T each carry over net operating
losses to Year 4 from a taxable year ending
on the same date (Year 3), The losses carried
over from Year 3 total $180. Under paragraph
(b) of this section, the losses carried over
from Year 3 are absorbed on a pro rata basis,
even though one arises in a SRLY and the
other does not. However, because T's $60 net
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operating loss arising in Year 3 is subject toa
$20 SRLY limitation, the absorption of Year 3
losses is as follows:

Amount of P's Year 3 losses absorbed =
$120/($120 + $20) x $70 = $60
Amount of T's Year 3 losses absorbed = $20/

(8120 + $20) x $70 = $10.

The absorption of this $10 of loss further
reduces T's SRLY limitation to $10 ($70 of
initial SRLY limitation, reduced by the $60
net operating loss already included in the
CNOL deductions in Year 4 under paragraph
(a) of this secticn).

(e) P’s remaining $60 of net operating loss is
carried over to Year 5. If T has no further
items of income, gain, deduction, or loss,
during Year 5, T's remaining $50 of net
operating loss is also carried over to Year §
and is subject to the $10 SRLY limitation for
that year. Consequently, in the absence of
further items, up to $10 of T's $50 net
operating loss carryover may offset the
consolidated taxable income of the P group
for that year.

Example 3. Net operaling loss carrybacks.
(a) P owns all of the stock of S and T. The
members of the P group contribute the
following to the consolidated taxable income
of the P group for Years 1, 2, and 3:

Year 1 | Year 2 | Year 3 | Total

P et 4 100 $60 $80 | $240
 JEEARE L e 20 20 30 70
- L = 30 10 50) | (10)
CTl....... $150 $90 $60 | $300

P sells all of the stock of T to individual A at
the beginning of Year 4. For its Year 4
separate return year, T has a net operating
loss of $30.

(b) T's Year 4 is a SRLY with to the
P group. See § 1.1502-1(f)(1). T's $30 net
operating loss carryback to the P group from
Year 4 is not allowed under § 1.1502-21(c) to
be included in the CNOL deduction under
paragraph (a) of this section for Year 1, 2, or
3, because the P group'’s consolidated taxable
income would not be a positive amount if
determined by taking into account only T's
items for all consolidated return years
through Year 4 (without regard to the $30 net
operating loss). However, the $30 loss is
carried forward to T's Year 5 and succeeding
taxable years as provided under the Code.

Example 4. Computation of SRLY
Iimitation for recognized built-in losses
treated as net operating loss carryovers. (a)
In Year 1, individual A forms T by
contributing $300 and T sustains a $100 net
operating loss. During Year 2, T's assets
decline in value by $100. At the beginning of
Year 3, P buys all the stock of T for $100, and
T becomes a member of the P group. At the
time of the acquisition, T has a $100 net
unrealized built-in loss, which meets the
threshold requirements of section 382
(h)(3)(B). During Year 3, T recognizes its
unrealized loss as a $100 ordinary loss. The
members of the P group contribute the
following to the consolidated taxable income
of the P group (computed without regard to
T's recognition of its unrealized loss and any
CN%L deduction under § 1.1502-21) for Years
dand 4:

Year3 | Year4 | Total

P group (without T).........| $100 $100 | $200
T 60 40 100
1) Kbl ol $160 $140 | $300.

(b) Under § 1.1502-15(a), T's $100 of
ordinary loss in Year 3 constitutes a
recognized built-in loss that is subject to the
SRLY limitation under § 1502-21(c). The
amount of the limitation is determined by
treating the deduction as a net operating loss
carryover from a SRLY. The recognized built-
in loss is therefore subject to a $80 SRLY
limitation for Year 3. The recognized built-in
loss is treated as a net operating loss
carryover solely for purposes of determining
the extent to which the loss is not allowed by
reason of the SRLY limitation, and for all
other purposes the loss remains a loss arising
in Year 8. Consequently, under paragraph (b)
of this section, the $60 allowed under the
SRLY limitation is absorbed by the P group
before T's $100 net operating loss carryover
from Year 1 is taken into account.

{c) Under § 1.1502—15(a), the $40 balance
of the recognized built-in loss that is not
allowed in Year 3 because of the SRLY
limitation is treated as a $40 net operating
loss arising in Year 3 that is subject to the
SRLY limitation because under § 1.1502-
21(c)(1)(ii), Year 3 is treated as a SRLY, and is
carried to other years in accordance with the
rules of paragraph (b) of this section. The
SRLY limitation for Year 4 is the $40 excess
of T's consolidated taxable income for all
consolidated return years through Year 4,
over T's net operating losses arising in SRLYs
that are included in the CNOL deduction
under paragraph (a) of this section for all
consolidated return years through Year 4. For
this purpose, the consolidated taxable income
is $40 (the sum of $60 in Year 3 reduced by
the $60 built-in loss allowed in that year, plus
$40 in Year 4), while the amount incladed in
the CNOL deductions under paragraph (a) of
this section is $0.

(d) Under paragraph (c) of this section, $40
of T's $100 net operating loss carryover from
Year 1 is included in the CNOL deduction
under paragraph (a) of this section in Year 4.

(2) SRLY subgroup limitation. In the
case of a net operating loss carryover or
carryback for which there is a SRLY
subgroup, the principles of paragraph
(c)(1) of this section apply to the SRLY
subgroup, and not separately to its
members. Thus, the contribution to
consolidated taxable income and the net
operating loss carryovers and
carrybacks arising (or treated as arising)
in SRLYs that are included in the CNOL
deductions for all consolidated return
vears of the group under paragraph (a)
of this section are based on the
aggregate amounts for the members of
the SRLY subgroup. A SRLY subgroup
may exist only with respect to a
carryover or carryback arising in a year
that is not a SRLY (and is not treated as
a SRLY under paragraph (c)(1)(ii) of this
section) with respect to another group

(the former group), whether or not the
group is a consolidated group A
separate SRLY subgroup is determined
for each such carryover or carryback. A
consolidated group may include more
than one SRLY subgroup and a member
may be a member of more than one
SRLY subgroup. Solely for purposes of
determining the members of a SRLY
subgroup with respect to a loss:

(i) Carryovers. In the case of a
carryover, the SRLY subgroup is
composed of the member carrying over
the loss (loss member) and each other
member that was a member of the
former group and that has been
continuously affiliated with the loss
member since ceasing to be a member of
the former group and until the beginning
of the year to which the loss is carried.

(ii) Carrybacks. In the case of a
carryback, the SRLY subgroup is
composed of the member carrying back
the loss (loss member) and each other
member that is a member of the group
from which the loss is carried back and
that has been continuously affiliated
with the loss member from the year to
which the loss is carried through the
year in which the loss arises.

(iii) Built-in losses. For purposes of
applying the principles of paragraphs
(c)(2) (i) and (ii) of this section in the
case of a carryover or carryback that is,
under paragraph (c)(1)(ii) of this section,
treated as arising in a SRLY with respect
to the group in which the loss arises, the
loss is treated as arising in a year that is
not a SRLY with respect to each other
member of the group in which the loss is
recognized that has been continuously
affiliated with the member recognizing
the built-in loss (the loss member):

(A) From the beginning of a 60
consecutive month period ending
immediately before the members
became members of the group in which
the loss is recognized;

(B) Until the beginning of the year in
which the loss is recognized.

(iv) Principal purpose of avoiding or
increasing a SRLY limitation. The
members composing a SRLY subgroup
are not treated as a SRLY subgroup if
any of them is formed, acquired, or
availed of with a principal purpose of
avoiding the application of, or
increasing any limitation under, this
paragraph (c). Any member excluded
from a SRLY subgroup, if excluded with
a principal purpose of so avoiding or
increasing any SRLY limitation, is
treated as included in the SRLY
subgroup.

(v) Coordination with other
limitations. This paragraph (c)(2) does
not allow a net operating loss to offset
income to the extent inconsistent with
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other limitations or restrictions on the
use of losses, such as a limitation based
on the nature or activities of members.
For example, any dual consolidated loss
may not reduce the taxable income to an
extent greater than that allowed under
section 1503(d) and § 1.1503-2T. See
also § 1.1502-47(q) (relating to
preemption of rules for life-nonlife
groups).

(vi) Anti-duplication. If the same item
of income or deduction could be taken
into account more than once in
determining a limitation under this
paragraph (c), or in a manner
inconsistent with any other provision of
the Code or regulations incorporating
this paragraph (c), the item of income or
deduction is taken into account only
once and in such manner that losses are
absorbed in accordance with the
ordering rules in paragraph (b) of this
section and the underlying purposes of
this section.

(vii) Examples. The principles of this
paragraph (c)(2) are illustrated by the
following examples:

Example 1. Members of SRLY subgroups.
(a) During Year 1, P sustains a $50 net
operating loss. At the beginning of Year 2, P
buys all the stock of S at a time when the
aggregate basis of S's assets exceeds their
aggregate value by $70 (as determined under
§ 1.1502-15). At the beginning of Year 3, P
buys all the stock of T, T has a $60 net
operating loss carryover at the time of the
acquisition, and T becomes a member of the
P group. During Year 4, S forms S1 and T
forms T1, and S1 and T1 become members of
the P group. M is the common parent of
another group. During Year 7, M acquires all
of the stock of P, and the former members of
the P group become members of the M group
for the balance of Year 7. The $50 and $60
loss carryovers of P and T are carried to Year
7 of the M group, and the value and basis of
S's assets do not change after it become a
member of the former P group.

(b) Under paragraph (c)(2) of this section, a
separate SRLY subgroup is determined with
respect to each loss carryover and recognized
built-in loss. P's $50 loss carryover is not
treated as arising in a SRLY with respect to
the P group but is treated as arising in a SRLY
with respect to the M group. See § 1.1502-1(f).
Consequently, the carryover is not subject to
limitation under paragraph (c) of this section
in the P group, but is subject to the limitation
in the M group. For Year 7 in the M group, the
carryover is subject to the SRLY subgroup
limitation under paragraph (c)(2) of this
section because it arose in a year that was
not a SRLY with respect to the former P
group, S, T, 81, and T1 were members of the
former P group, and P has been continuously
affiliated with these corporations since
ceasing to be a member of the former P group.
Consequently, P, S, T, S1, and T1 are the
members of P's SRLY subgroup with respect
to the carryover to Year 7 in the M group,

(c) In the P group, S's $70 unrealized loss, if
recognized within the 5 year recognition
period after S becomes a member of the P

group, is subject to limitation under
paragraph [c) of this section. See § 1.1502-15
and paragraph (c)(1)(ii) of this section.
Because S was not continuously affiliated
with P, T, or T1 for 60 months prior to joining
the P group, these corporations cannot be
included in a SRLY subgroup with respect to
S;s unrealized loss in the P group. See
paragraph (c)(2)(iii) of this section. As a
successor to S, 81 is included in a SRLY
subgroup with S in the P group; however,
because S did not cease to exist, S1's
contribution to consolidated taxable income
may not be used to increase the consolidated
taxable income of the P group that may be
offset by the recognized built-in loss. See
paragraph (f) of this section. In the M group,
S's $70 unrealized loss, if recognized within
the Syear recognition period after S becomes
a member of the M group, is subject to
limitation under paragraph (c) of this section.
Prior to becoming a member of the M group, S
has been continuously affiliated with P (but
not T or T1) for 60 months and S1 has
remained conitnuously affiliated with S,
Consequently, in Year 7, S, S1, and P
compose a SRLY subgroup in the M group
with respect to 8's unrealized loss, but S1's
contribution to consolidated taxable income
may not be used to increase the consolidated
taxable income of the M group that may be
offset by the recognized built-in loss.

(d) In the P group, T's $60 loss carryover
arose in a SRLY and is subject to limitation
under paragraph (c) of this section. P, S, and
S1 were not members of the group in which
T's loss arose and cannot be members of a
SRLY subgroup with respect to the carryover
in the P group. See paragraph (¢)(2)(i) of this
'section. As a successor to T, T1 is included in
a SRLY subgroup with T in the P group;
however, because T did not cease to exist,
T1's contribution to consolidated taxable
income may not be used to increase the
consolidated taxable income of the P group
that may be offset by the carryover. In the M
group, T's $60 loss carryover arose in a SRLY
and is subject to limitation under paragraph
(c) of this section. T and T1 remain the only
members of a SRLY subgroup with respect to
the carryover, but T1's contribution to
consolidated taxable income may not be used
to increase consolidated taxable income of
the M group that may be offset by the
carryover.

Example 2. Computation of SRLY subgroup
limitation. (a) Individual A forms S.
Individual B forms T. In Year 2, P buys all the

_stockof Sand T from A and B, andSand T

‘become members of the P group. For Year 3,
the P group has a $45 CNOL, which is
attributable to P, and which P carries
forward. M is the common parent of another
group. At the beginning of Year 4, M acquires
all of the stock of P and the former members
of the P group become members of the M
group.

(b) P’s year to which the loss is
attributable, Year 3, is a SRLY with respect to
the M group. See § 1.1502-1(f)(1). However, P,
S, and T compose a SRLY subgroup with
respect to the Year 3 loss under paragraph
{c)(2)(i) of this section because Year 3 is not a
SRLY (and is not treated as a SRLY under
paragraph (c)(1)(ii) of this section) with
respect to the P group. P's loss is carried over

to the M group’s Year 4 and is therefore
subject to the SRLY subgroup limitation in
paragraph (c)(2) of this section.

(c) In Year 4, the M group has $10 of
consolidated taxable income (computed
without regard to the CNOL deduction for
Year 4). However, such consolidated taxable
income would be $45 if determined by taking
into account only the items of P, S, and T, the
members included in the SRLY subgroup with
respect to P's loss carryover. Therefore, the
SRLY subgroup limitation under paragraph
(c)(2) of this section with respect to P's net
operating loss carryover from Year 3 is $45.
Because the M group has only $10 of
consolidated taxable income in Year 4,
however, only $10 of P's ne! operating loss
carryover is included in the CNOL deduction
under paragraph (a) of this section in Year 4.

{d) In Year 5, the M group has $100 of
consolidated taxable income (computed
without regard to the CNOL deduction for
Year 5). Neither P, S, nor T has any items of
income, gain, deduction, or loss, in Year 5.
Although the members of the SRLY subgroup
do not contribute to the $100 of consolidated
taxable income in Year 5, the SRLY subgroup
limitation for Year 5 is $35 (the sum of SRLY
subgroup consolidated taxable income of $45
and $0 in Year 5, less the $10 net operating
loss carrryover included in the CNOL
deduction under paragraph (a) of this section
in Year 4). Therefore, $35 of P's net operating
loss carryover is included in the CNOL
deduction under paragraph (a) of this section
in Year 5.

Example 3. Inclusion in more than one
SRLY subgroup. (a) At the beginning of Year
1, S buys all the stock of T, and T becomes a
member of the S group. For Year 1, the S
group has a CNOL of $10, all of which is
attributable to S and is carried over to Year 2.
At the beginning of Year 2, P buys all the
stock of S, and S and T become members of
the P group. For Year 2, the P group has a
CNOL of $35, all of which is attributable to P
and is carried over to Year 3. At the
beginning of Year 3, M acquires all of the
stock of P and the former members of the P
group members of the M group.

(b) P's and S's net operating losses arising
in SRLYs with respect to the M group are
subject to limitation under paragraph (c) of
this seciton. P, S, and T compose a SRLY
subgroup for purposes of determining the
limitation with respect to P's $35 net
operating loss carryover arising in Year 2
because, under paragraph (c)(2)(i) of this
section, Year 3 is not a SRLY (and is not
treated as a SRLY under paragraph (c)(1)(ii)
of this section) with respect to the P group.
Similarly, S and T compose a SRLY subgroup
for purposes of determining the limitation
with respect to S's $10 net operating loss
carryover arising in Year 1 because Year 1 is
not a SRLY (and is not treated as a SRLY
under paragraph (c)(1)(ii) of this section) with
respect to the S group.

(c) S and T are members of both the SRLY
subgroup with respect to P's losses and the
SRLY subgroup with respect to S's losses. S's
and T's items cannot be taken into account
under paragraph (c)(2) of this section in
determining the SRLY subgroup limitation for
both SRLY subgroups for the same
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consolidated return year; paragraph (c)(2)(vi)
of this section requires the M group to take
the items of S and T into account only once
8o that the losses are absorbed in the order of
the taxable years in which they were
sustained. Because S's loss was incurred in
Year 2, while P's loss was incurred in Year 3,
the items will be taken into account in
determining the consolidated taxable income
of the S and T SRLY subgroup to enable S's
loss to be absorbed first. The taxable income
of the P, S, and T SRLY subgroup is then
computed by including the consolidated
taxable income for the S and T SRLY
subgroup less the amount of any net
operating loss carryover of S that is absorbed
after applying this section to the S subgroup
for the year.

Example 4. Corporation leaves a SRLY
subgroup. (a) P and S are members of the P
group and the P group has a CNOL of $30 in
Year 1, all of which is attributable to P and
carried over to Year 2. At the beginning of
Year 2, M acquires all of the stock of P, and P
and S become members of the M group. P and
S compose a SRLY subgroup with respect to
P's net operating loss carryover. For Year 2,
consolidated taxable income of the M group
determined by taking into account only items
of P (and without regard to the CNOL
deduction for Year 2) is $40. However, such
consolidated taxable income of the M group
determined by taking into account the items
of both P and S is a loss of $20. Thus, the
SRLY subgroup limitation under paragraph
(c)(2) of this section prevents the M group
from including any of P's net operating loss
carryover in the CNOL deduction under
paragraph (a) of this section in Year 2, and P
carries the loss to Year 3.

(b) At the end of Year 2, P sells all of the S
stock and S ceases to be a member of the M
group and, in turn, ceases to be a member of
the P subgroup. For Year 3, consolidated
taxable income of the M group is $50
(determined without regard to the CNOL
deduction for Year 3), and such consolidated
taxable income would be $10 if determined
by taking into account only items of P.
However, the limitation under paragraph (c)
of this section for Year 3 with respect to P's
net operating loss carryover still prevents the
M group from including any of P’'s loss in the
CNOL deduction under paragraph (a) of this
section. The reason is that S's items for Year
2 are included in the determination of the
SRLY subgroup limitation for Year 3 even
though S ceased to be a member of the M
group (and the P subgroup) at the end of Year
2, Thus, the M group's consolidated taxable
income determined by taking into account
only the SRLY subgroup members’ items for
all consolidated return years of the group
through Year 3 (determined without regard to
the CNOL deduction) is not a positive
amount.

(d) Coordination with consolidated
return change of ownership limitation
and old section 382—(1) Consolidated
return changes of ownership. See
§ 1.1502-21A (d) for rules applicable to
consolidated return changes of
ownership occurring before January 29,
1991. For this purpose, § 1.1502-1(g) is

applied by treating that date as “the end
of the year of change.”

(2) OId section 382. For the
application of old section 382 (defined in
§ 1.382-2T(f)(21)) to consolidated
groups, see § 1.1502-21A(e).

(e) Consolidated net operating loss.
Any excess of deductions over gross
income, as determined under § 1.1502-
11(a) (without regard to any
consolidated net operating loss
deduction), is also referred to as the
consolidated net operating loss (or
CNOL).

(f) Predecessors and successors—(1)
In general. For purposes of this section,
any reference to a corporation, member,
common parent, or subsidiary, includes,
as the context may require, a reference
to a successor or predecessor, as
defined in § 1.1502-1(f)(4).

(2) Limitation on SRLY subgroups.
Except as the Commissioner may
otherwise determine, any increase in the
consolidated taxable income of a SRLY
subgroup that is attributable to a
successor is not taken into account
unless the successor acquires
substantially all the assets and
liabilities of its predecessor and the
predecessor ceases to exist.

(g) Effective date—(1) In general. This
section generally applies to deductions
and losses arising in taxable years
ending on or after January 29, 1991. For
this purpose a net operating loss
deduction arises in the year from which
it is carried.

(2) SRLY limitation. If a corporation
became a member (or an acquisition
was made) before January 29, 1991,

§ 1.1502-21A(c) applies instead of
paragraph (c) of this section with
respect to the losses or deductions
arising (or treated as arising under
paragraph (c)(1)(ii) of this section) in
SRLYs,

(8) Waiver of carrybacks. Paragraph
(b)(3)(i) of this section applies to net
operating losses arising in a taxable
year for which the due date of the
income tax return (without regard to
extensions) is on or after [INSERT
DATE 60 DAYS AFTER THE
TREASURY DECISION ADOPTING
THIS NOTICE OF PROPOSED
RULEMAKING IS FILED WITH THE
FEDERAL REGISTER)].

Par. 11A. Section 1.1502-22 is
redesignated as § 1.1502-22A, and is
amended by revising the section title
and paragraphs (c)(1) and (d)(1), and by
adding a new paragraph (e). The revised
and added provisions read as follows:
§ 1.1502-22A Consolidated net capital
gain or loss to which § 1.1502-22 does
not apply.

- * *

(c) Limitation on net capital loss
carryovers and carrybacks from
separate return limitation years—(1)
General rule. In the case of a net capital
loss of a member of the group arising in
a separate return limitation year (as
defined in paragraph (f) of § 1.1502-1) of
the member (and in a separate return
limitation year of any predecessor of the
member) that is:

(i) Carried to taxable years ending
before January 29, 1991, the amount that
may be included under paragraph (b} of
this section shall not exceed the amount
determined under paragraph (c)(2) of
this section (computed without regard to
the limitation contained in paragraph (d)
of this section); or

(ii) Carried to taxable years ending on
or after January 29, 1991, the amount
that may be included under § 1.1502~
22(b) shall not exceed the amount
determined under paragraph (c)(2) of
this section (computed without regard to
the limitation contained in paragraph (d)
of this section).

* * - * *

(d) Limitation on capital loss
carryovers where there has been a
consolidated return change of
ownership—(1) General rule. The
aggregate of the net capital losses
attributable to old members of the group
(as defined in paragraph (g)(3) of
§ 1.1502-1) arising in taxable years
(consolidated or separate) ending on the
same day and before the taxable year in
which a consolidated return change of
ownership (as defined in paragraph (g)
of § 1.1502-1) occurred that is:

(i) Carried to taxable years ending
before January 29, 1991, the amount thar
may be included under paragraph (b) of
this section in the consolidated net
capital loss carryovers to a consolidated
return year of the group shall not exceed
the amount determined under paragraph
(d)(2) of this section; or

(ii) Carried to taxable years ending on
or after January 29, 1991, the amount
that may be included under § 1.1502-
22(b) in the net capital loss carryovers to
a consolidated return year of the group
shall not exceed the amount determined
under paragraph (d)(2) of this section.

- * * -

(e) Effective date—(1) In general. This
section generally applies to gains and
losses arising in taxable years ending
before January 29, 1991. For this purpose
a carryover or carryback arises in the
year from which it is carried.

(2) SRLY limitation. If a corporation
became a member (or an acquisition
was made) before January 29, 1991,
paragraph (c) of this section applies
with respect to the losses arising in
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SRLYs (and to built-in deductions
treated as net capital losses subject to
paragraph {(c) of this section under

§ 1.1502-15A), Section 1.1502-22(c)
applies in the case of corporations that
become members {and to acquisitions
made) on or after that date.

(3) CRCO limitation. Paragraph {d) of
this section applies with respect to
consolidated return changes of
ownership occurring before January 29,
1991. For this purpose, § 1.1502-1(g) is
applied by treating that date as *'the end
of the year of change.”

Par. 11B. The amendments to
§ 1.1502-22, as contained in the notice of
proposed rulemaking published on July
31, 1984 (49 FR 30528) are withdrawn.

Par. 11C. New § 1.1502-22 is added to
read as follows:

§ 1.1502-22 Consoclidated capital gain and
loss.

(a) Capital gain. The consolidated
capital gain net income for any
consolidated return yearis determined
by taking into account:

(1) The aggregate gains and losses of
members from sales or exchanges of
capital assets for the year (other than
gains and losses to which section 1231
applies);

(2) The consolidated net section 1231
gain for the year [determined under
§ 1.1502-23); and

(3) The net capital loss carryovers or
carrybacks to the year.

Determinations under section 1222,
including capital gain net income, net
long-term capital gain, and net capital
gain, with respect to membens during
consolidated return years are not made
separately. Instead, consolidated
amounts are determined for the group as
a whole.

(b) Net capital loss carryovers and
carrybacks—{1) In General. The net
capital logs carryovers and carrybacks
consist of:

{i) Any consolidated net capital lesses
of the group; and

(ii) Any net capital losses of the
members arising in separate return
years.

Determinations under section 1222,
including net capital gain loss and net
short-term capital loss, with respect to
members during consolidated return
years are not made separately. Instead,
consolidated amounts are determined
for the group as a whole. Losses
included in the consolidated net capital
loss may be carried to consolidated
return years, and, after apportionment,
may be carried to separate return years.

(2) Carryovers and carrybacks
generally. The net capital loss
carryovers and carrybacks to a taxable
year are determined under the principles

of section 1212 and this section. Thus,
losses permitted to be absorbed in a
consolidated return year generally are
absorbed in the order of the taxable
years in which they were sustained, and
losses carried from taxable years ending
on the same date, and which are
available to offset consolidated capital
gain net income, generally are absorbed
on a pro rata basis. Additional rules
provided under the Code or regulations
must also be taken into account, as well
as the SRLY limitation under paragraph
(c) of this section. See, e.g., section
382(1)(2)(B).

(8) Carryovers and carrybacks of
consolidated net capital losses to
separate return years. If any
consolidated net capital loss that is
attributable to a member may be carried
to a separate return year under the
principles of § 1.1502-21(b)(2), the
amount of the consclidated net capital
loss that is attributable to the member is
apportioned and carried to the separate
return year {apportioned loss).

(4) Specials rules—(i) Short years in
connection with transactions to which
section 381(a) applies. 1f a member
distributes or transfers assets to a
corporation that is a member
immediately after the distribution or
transfer in a transaction te which
section 381{a) applies, the transaction
does not cause the distributor or
transferor to have a short year within
the consolidated return year of the group
in which the transaction occurred that is
counted as a separate year for purposes
of determining the years to which a net
capital loss may be carried.

(ii) Special status losses. [Reserved]

(c) Limitations on net capital loss
carryovers and carrybacks from
separate return limitation years. The
aggregate of the net capital losses of a
member arising {or treated as arising) in
SRLYs that are included in the
determination of consolidated capital
gain net income for all consolidated
return years of the group under

_paragraph [a) of this section may not

exceed the aggregate of the consolidated
capital gain net income for all
consolidated return years of the group
determined by taking into account only
the member's items of gain and loss
from capital assets as defined in section
1221 and trade or business assets
defined in section 1231(b), including the
member’s losses actually absorbed by
the group in the taxable year {whether
or not absorbed by the member). The
principles of § 1.1502-21(c) [including
the SRLY subgroup principles under

§ 1.1502-21(c)(2)) apply with appropriate
adjustments for purposes of applying
this paragraph (c).

{d) Coordination with consolidated
return change of ownership limitation.
See § 1.1502-22A(4) for rules applicable
to consolidated return changes of
ownership occurring before Jannary 29,
1991. For this purpose, § 1.1502-1(g) is
applied by treating that date as “the end
of the year of change."

(e) Consolidated net capital loss. Any
excess of losses over gains, as
determined under paragraph [a) of this
section (without regard to any
carryovers or carrybacks), is also
referred to as the censolidated net
capital loss.

(f) Predecessors and successors. For
purpose of this section, the principles of
§ 1.1502-21(f) apply with appropriate
adjustments.

(g) Effective date—(1) In general. This
section generally applies te gains and
losses arising in taxable years ending on
or after January 28, 1991. For this
purpose a carryover or carryback arises
in the year from which it is carried.

(2) SRLY limitation. If a corparation
became a member (or an acguisition
was made) before January 29, 1991,

§ 1.1502-22A(c) applies instead of
paragraph (c) of this section with
respect to the losses arising (or treated
as arising under the principles of

§ 1.1502-22 {c)) in SRLYS.

Par. 12A. Section 1.1502-23 is
redesignated as § 1.1502~23A, and
amended by revising the section title, by
designating the existing text as
paragraph (a) and adding a new
paragraph heading, and by adding a
new paragraph {b). The revised and
added provisions read as follows:

§ 1.1502-23A Consolidated section 1231
net gain or loss with respect to taxable
years ending before January 29, 1991

(a) In general, * * *

(b) Effective date. This section applies
to gains and losses arising in taxable
years ending before January 29, 1991.

Par. 12B. New section 1.1502-23 is
added to read as follows:

§1.1502-23 Consolidated net section 1231
gain or loss.

(a) In general. Net section 1231 gains
and losses of members arising during
consolidated return years are not
determined separately. Instead, the
consolidated net section 1231 gain or
loss is determined under this section for
the group as a whole.

(b) Recapture of ordinary loss.
[Reserved]

(¢) Effective date. This section applies
to gains and losses arising in taxable
years ending on or after January 29,
1991.
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Par. 13. Section 1.1502-41 is
redesignated as § 1.1502—41A, and
amended by revising the section title
and adding a new paragraph (c). The
revised and added provisions read as
follows:

§ 1.1502-41A Determination of
consolidated net long-term capital gain and
consolidated net short-term capital loss
with respect to taxable years ending before
January 29, 1991.

- - - - *

(c) Effective date. This section applies
to gains and losses arising in taxable
years ending before January 29, 1991.

Par. 14A. New § 1.1502-79A is added
and paragraphs (a) and (b) of §1.1502-79
are redesignated as paragraphs (a) and
(b) of new § 1.1502-79A to read as
follows: § 1.1502-79A Separate return
years with respect to losses arising in
taxable years ending before January 29,
1991.

. * * * *

(c) through (f) [Reserved]

(g) Effective date. Paragraphs (a) and
(b) of this section apply with respect to
losses arising in taxable years ending
before January 29, 1991. For this purpose
net operating loss deductions,
carryovers, and carrybacks arise in the
year from which it is carried.

Par, 14B. New paragraphs (a) and (b)
are added to §1.1502-79 to read as
follows:

§1.1502-79 Separate return years.

(a) Carryover and carryback of
consolidated net operating losses to
separate return years. For losses arising
in taxable years ending before January
29, 1991, see §1.1502-79A(a). For later
taxable years, see § 1.1502-21(b).

(b) Carryover and carryback of
consolidated net capital loss to separate
return years. For losses arising in
taxable years ending before January 29,
1991, see § 1.1502-79A(b). For later
taxable years, see §1.1502-22(b).

- - * * *

Par. 15. An undesignated
centerheading is added immediately
after § 1.1502-79A to read
“ADDITIONAL RULES".

Par. 16. The amendments to § 1.1502-
79, as contained in the notice of
proposed rulemaking published on July
31, 1984 (49 FR 30528), are withdrawn.
Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.
[FR Doc. 91-2176 Filed 1-29-91; 11:31 am|
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Internal Revenue Code of 1986;
Operation of Sections 382 and 383
With Respect to Consolidated Groups;
Regulations Under Section 382 of the
Internal Revenue Code of 1986;
Application of Section 382 in Short
Taxable Years and With Respect to
Controlled Groups; Consolidated
Returns—Limitations of the Use of
Certain Losses, Deductions and
Credits

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document provides
notice of a public hearing on several
proposed regulations relating to the
operation of sections 382 and 383 with
respect to consolidated returns; the
limitations of net operating loss
carryforwards and certain built-in losses
following an ownership change; and
deductions and losses of members using
consolidated returns.

DATES: The public hearing will be held
on Monday, April 8, 1991, beginning at
10 a.m. Requests to speak and outlines
of oral comments must be received by
Monday, March 25, 1991.

ADDRESSES: The public hearing will be
held in room 2615, Second floor, 2600
Corridor, Internal Revenue Building,
1111 Constitution Avenue NW,,
Washington, DC. The requests to speak
and outlines of oral comments should be
submitted to: Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
attn: CC:CORP:T:R, (CO-132-87); (CO-
77-90); and/or (CO-78-90), room 4429,
Washington, DC 20044. In the
alternative, comments and requests to
speak (with outlines) may be hand-
delivered to: Internal Revenue Service,
attention: CC:CORP:T:R (CO-132-87);
(CO-77-90); and/or (CO-78-90), room
4429, 1111 Constitution Avenue NW.,,
Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Carol Savage of the Regulations Unit,
Assistant Chief Counsel (Corporate),
202-343-0232 or 202-566-3935, (not toll-
free numbers).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under sections 1502, 382, and
383 of the Internal Revenue Code of
1986. The proposed regulations appear
in the proposed rules section of this
issue of the Federal Register.

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules" (26
CFR part 601) shall apply with respect to
the public hearing, Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit not later than Monday,
March 25, 1991, an outline of the oral
comments/testimony to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by the questions from the
panel for the government and answers
to these questions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

By direction of the Commissioner of
Internal Revenue.

Dale D. Goode,

Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate).

[FR Dogc. 91-2177 Filed 1-29-91; 11:32 am|
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943

Texas Permanent Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM}),
Interior.

AcTION: Withdrawal of proposed
amendment.

SUMMARY: OSM is announcing the
withdrawal of a proposed amendment to
the Texas regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The proposed
amendment pertained to permit
revisions, self-bonding, and
revegetation. The amendment was
intended to revise the Texas program to
improve operational efficiency and to be
consistent with the corresponding
Federal regulations.

EFFECTIVE DATE: February 4, 1991,
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FOR FURTHER INFORMATION CONTACT:
James H. Moncrief, Director, Tulsa Field
Office, Office of Surface Mining
Reclamation and Enforcement, 5100 East
Skelly Drive, Suite 550, Tulsa, OK 74135;
Telephone: (918) 581-8430.
SUPPLEMENTARY INFORMATION: By letter
dated August 1, 1990, (Administrative
Record No. TX-478), Texas submitted to
OSM a propesed amendment to its
program pursuant to SMCRA. In
response to a letter dated May 20, 1985,
that OSM sent to Texas in accordance
with 30 CFR 732.17(d), Texas proposed
changes 1o its regulations at Texas Coal
Mining Regulations [TCMR) 816.394,
816.395, and 816.396. At its own
initiative, Texas proposed changes to its
permit revision and self-bonding
regulations at TCMR 778.226 and
806.309(j).

OSM published a notice in the August
22, 1990, Federal Register (55 FR 34285,
Administrative Record No. TX—490)
announcing the receipt of the proposed
amendment and inviting public comment
on its adequacy. The public comment
period closed on September 21, 1980,
The public hearing scheduled for
September 17, 1990, was not held
because no one requested an
opportunity to testify at a public
hearing.

During its review of the amendment,
OSM identified concerns relating to
permit revisions at TCMR 778.226, self
bonding at TCMR 806.309(j), and
revegetation at TCMR 816.395. OSM
notified Texas of the concerns by letter
dated October 5, 1990 (Administrative
Record No. TX-486). Texas responded
by letter dated December 10, 1990

(Administrative Record No. TX-488),
withdrawing the amendment from
OSM's consideration. Therefore, the
proposed program amendment
announced by OSM in the August 22,
1990, Federal Register is withdrawn, and
part 943 of title 30, chapter VII,
subchapter T of the Code of Federal
Regulaions is not amended.

List of Subjects in 30 CFR Part 943
Intergovernmental relations, Surface
mining, Underground mining.
Dated: January 28, 1991.
Raymond L. Lowrie
Assistant Director, Western Support:Center.
[FR Doc. 81-2488 Filed 2-8-81; 8:45 am]
BILLING CODE 4310-05-M
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ACTION

Information Collection Request Under
Review

AGENCY: ACTION.

ACTION: Information collection request
under review.

SuMMARY: This notice sets forth certain
information about an information
collection proposal by ACTION, the
Federal Domestic Volunteer Agency.
Under the Paperwork Reduction Act (44
U.S.C,, chapter 35), the Office of
Management and Budget (OMB) reviews
and acts upon proposals te collect
information from the public or to impose
record keeping requirements. ACTION
has submitted two copies of the
attached information collection proposal
to OMB. OMB and ACTION will
consider comments on the proposed
collection of information and record
keeping requirements. ACTION is
requesting an expedited review by OMB
with final action by March 8, 1991.
DATES: OMB and ACTION will consider
comments received by March 8, 1991.
Comments are to be directed to both of
the following addresses:

Janet Smith, ACTION Clearance Officer,
ACTION, 1100 Vermont Avenue, NW.,
;Nashmgton.' DC 20525, Tel. (202) 634

245.

Daniel Chenok, Desk Office for
ACTION, Office of Management and
Budget, 3200 New Executive Office
Bldg., Washington, DC 20503, Tel.
(202) 395-7318.

SUPPLEMENTARY INFORMATION:

OFFICE OF ACTION ISSUING PROPOSAL:

Program Analysis and Evaluation

Division.

TITLE OF FORMS: Project Director Survey,

Station Supervisor Survey, In-depth

Station Supervisor Survey.

NEED AND USE: These forms are needed

to conduct an evaluation of the Retired

Senior Volunteer Program's [(RSVP)

activities'in alcohol and drug abuse

prevention and education. Information
gathered in the evaluation will be used
to:

(1) Provide RSVP management with
descriptive information of RSVP
volunteer activities relating to drug and
alcohol abuse, management
requirements for effective RSVP
participation, and impacts of RSVP
activities on program and community
and on providing retired people
opportunities for volunteer service; and

(2) Describe the organization and
operation of the most effective RSVP
projects for digsemination to other RSVP
projects, volunteer organizations, and
communities.

Type of Request: New.

Respondent’s Obligation to Reply:
Voluntary.

Frequency of Collection: Non-
recurring.

Estimated Number of Annual
Responses: 1,218.

Average Burden Hours Response: .32,

Estimated Annual Reporting or
Disclosure Burden: 390 hours.

Janet Smith,
Clearance Officer, ACTION.
January 22, 1991

Project Director Survey

1. We 'would like to begin by asking
you to provide us with some general
information about your RSVP project.

a. What is the total number of volunteer
stations that currently participate in
your RSVP project?

____ Stations

b. How many active volunteers did your
project have at the end of the Jast
quarter, that is on (date)?

— Active Volunteers
c. What was Jast quarter’s total number

of volunteer service hours?
Total number of
Volunteer Hours

2. How long have you been the project
director for this RSVP project?

— Yearsand ______Months

3. The next set of questions ask about
how you feel about RSVP Volunteers
and other older Americans working in
the areas of alcohal and drug abuse.
Please indicate if you strongly agree,
agree, disagree, or strongly disagree
with the following statements.

a. Most clder Americans are
comfortable working with children
and teenagers who have a drug or
alcohol abuse problem. Check one
Response Code

—1=Strongly Agree
—2=Agree
—3=Neither Agree or Disagree
—4=Disagree
___5=Strongly Disagree
b. Most older Americans are
comfortable working with adults
who have a drug or alcohol abuse
problem. Check one Response Code
—_1=Strongly Agree
— 2=Agree
—3=Neither Agree or Disagree
—4=Disagree
—5=_Strongly Disagree
c. Most older Americans enjoy working
in the area of drug or alcohol
prevention. Check one Response
Code
—1==Strongly Agree
2 = Agl‘ee
—_3=Neither Agree or Disagree
—4=Disagree
—5=>Strongly Disagree
d. Most older Americans enjoy working
in the area of drug or alcohol
treatment. Check one Response
Code
—1=Strengly Agree
—2=Agree
—3=Neither Agree or Disagree
—4=Disagree
—5==Strongly Disagree
e. Most older Americans believe that
volunteering to help with drug or
alcohol abuse programs would
require their going into dangerous
places. Check one Response Code
—1=>Strongly Agree
— 2=Agree
—3=Neither Agree or Disagree
—4=Disagree
—5=>Strongly Disagree
f. Most older Americans have the skills
needed to help in alcohol or drug
abuse activities. Check one
Response Code
—1=Strongly Agree
—2=Agree
—3=Neither Agree or Disagree
—4=Disagree
—5=Strongly Disagree
8. Most older Americans prefer to work
directly with clients in drug or
alcohol abuse programs rather than
providing supporting services {(e.g.
clerical assistance). Check one
Response Code
—1=Strongly Agree
— 2=Agree
—3=Neither Agree or Disagree
—4=Disagree
—5=_5trongly Disagree
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h. Most older Americans are physically
able to perform the tasks assigned
in drug or alcohol abuse programs.
Check one Response Code

——1=Strongly Agree
—2=Agree

——3=Neither Agree or Disagree
——4=Disagree

—5="S5trongly Disagree

. Most older Americans prefer to work
in program areas that are not
involved in drug or alcohol abuse.
Check one Response Code

——1==5trongly Agree
—2=Agree

—3=Neither Agree or Disagree
—4=Disagree

—5=_8trongly Disagree

- Do you think that arranging RSVP
volunteer schedules (hours, term
assignments, etc.) for alcohol or
drug abuse prevention and
treatment activities would be more
difficult, about the same, or less
difficult than other program areas?
Check one Response Code

—1=More Difficult
—2=About the Same
—3=Less Difficult
k. Do you think that RSVP volunteer
transportation to alcohol or drug
abuse prevention and treatment
activities would be more of a
problem, about the same, or less of
a problem than to other program
areas? Check one Response Code
——1=More of a Problem
——2=About the Same
—3=Less of a Problem
1. Do you think that recruiting volunteers
to work in alcohol or drug abuse
prevention or treatment would be
more difficult, about the same, or
less difficult than other program
areas? Check one Response Code
——1=More of a Problem
——2=About the Same
——3=Less of a Problem
m. Do you think that training RSVP
volunteers for alcohol or drug abuse
prevention and treatment activities
would be more difficult, about the
same, or less difficult than other
program areas? Check one
Response Code
—— 1=More Difficult
—2=About the Same
—3=Less Difficult
n. Do you think that supervising RSVP
volunteers in alcohol or drug abuse
prevention and treatment activities
would be more difficult, about the
same, or less difficult than other
program areas? Check one
Response Code
—1=More Difficult
—2=About the Same
—3=Less Difficult

-

—

0. Do you think that coordination with
stations involved in alcohol or drug
abuse prevention and teatment
activities would be more difficult,
about the same, or less difficult than
stations with other program areas?
Check one Response Code

——1=More Difficult

—2=About the Same

—3=Less Difficult

The next questions refer to your
project’s use of RSVP volunteers in the
following areas:

Alcohol abuse prevention and education
Alcohol treatment
Drug abuse prevention and education
Drug abuse treatment, and
Preventing the misuse of prescription or
over the counter medications
Other Alcohol or Drug abuse areas
4. Are you interested in developing or
expanding RSVP activities in the areas
of drug and alcohol abuse? Check one
Response
——1=Yes, Very Interested
——2=Yes, Somewhat Interested
——3=No=>Skip to Question 8
5. Which of the following would be
most helpful to you in trying to develop
or expand drug and alcohol abuse
activities? Check one Response
——1=Information on drug/alcohol
related activities that are being
done by older Americans.
—2=Information on how to recruit,
select, or train older volunteers for
drug/alcohol activities
—3=Information on how to work
with local organizations doing drug/
alcohol activities
—4=Something else, Please
describe
6. Which of the following sources of
information would be most helpful to
you in trying to develop drug and
alcohol abuse activities? Check one
Response
—1=Brochures or reports
——2=Video Tapes
——3=Workshops
—4=Technical Assistance from the
ACTION office
—5=Something else, Please
‘describe
7. Do you have or have you ever had
RSVP volunteers working in any of the
above areas? Check one Response
——1=Yes=>Skip to Question 10
—2=N0o
8. Within the next 6 months, do you
plan to have new RSVP volunteer
activities or stations in drug or alcohol
abuse areas? Check one Response
——1=Yes=>Skip to Question 23
—2=No
Thank you for your help, please return
the questionnaire in the enclosed
envelope.

This section asks about alcohol and
drug abuse activities your project has
had in the past.

9. Excluding your current activities, in
the past 3 years have you had RSVP
stations in the following areas that no
longer use RSVP volunteers? Check one
Response Code for Each Type of
Program

a. Alcohol Abuse Prevention and
Education?
== f=¥ay
— "2=No
b. Alcchol Abuse Treatment?
= I=Y¥es
——2=No
c. Drug Abuse Prevention and
Education?
1 1=Yes
o —2=No
d. Drug Abuse Treatment?
——1=Yes
2= NG
e. Prevention in the misuse of
prescription and over-the-counter
drugs?
— —1=Yes
——=2=No
f. Other alcohol or drug abuse area?
Please describe:
——1=Yes
——2=No
10. In total, how many stations did
you have in the past 3 years that used to
use RSVP volunteers to help with
alcohol or drug abuse programs?
——— Stations that used to use
RSVP volunteers
11. Based on your experience, what
are the major reasons why stations
stopped using RSVP volunteers in
alcohol or drug abuse programs? Check
all that Apply
— 1==Station closed
— 2=Volunteers could not be
recruited/retained
— 3=~_Station no longer had tasks
appropriate for RSVP volunteers
— 4=0ther Reason, Please Specify:

12. Do you currently have RSVP
volunteers working in any alcohol or
drug abuse education, prevention, or
treatment activities? Check one
Response Code

——1=Yes

—— 2=No => Skip to Question 23

Please answer the following questions
about your current activities in these
areas:
alcohol prevention and education,
alcohol treatment,
drug abuse prevention and education,
drug abuse treatment, and
misuse of prescription or over-the-

counter medications.
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13. Do you currently run any RSVP
volunteer services in alcohol or drug
abuse areas directly from your office
(that is, without the aid of a station)?
Check one Response

= —1=Yes

— __2=No

14. Including any services run from
your office, how many of your RSVP
Volunteer stations are involved in any

way with activities relating to drug and/
or alcohol education, prevention, and/nr
treatment?

Stations

Please complete a Station Column for Each Station That has Alcohol or Drug Abuse Activities
Tif you run drug or alcohol abuse aclivities from your office, please include your office as a station]

Station #1

Station #2

15. Please provide the foliowing information for each station with drug or alcohol activities

a. Name of Station:

b. Name of Station Supervisor:

c. Station Address

d. Station Supervisor Phone #:

16. What type of drug or alcohol abuse activities does this station have? Check all that Apply

17. What population[s) does this station target for drug or alcohol prevention or treatment? Check

all that Apply

18. How many RSVP volunteers were working at this station at the end of the last quarter?

19. What percent of these RSVP volunteers assisted with the station's acfivities in aicohol and
abuse?

20. How long have RSVP volunteers helped with the drug or alcohol abuse activities?

21. Would you say that this station’s ability to:

a. Retain RSVP volunteers for drug or alcohol abuse activities is:

b. Manage the work of RSVP Volunteers in-drug or aicohol abuse activities is:

©. Make RSVP volunteers working in drug or alcohol abuse feel appreciated is:

—1 Alcohol Prev/Ed

1 Alcohol Prev/Ed

—2 Aicohol Treat. —2 Alcohol Treat.
—3 Drug Prev/Ed. —3 Drug Prev/Ed.
—4 Drug Treat. — A Drug Treat.
—5 Drug Misuse — 5 Drug Misuse
B Other (Specify) —6 Other (Specify)
—1 Older Adults —1 Older Adults
2 Children/Youth —2 Children/Youth
—3 General —3 General

—4 Other (Specity) 4 Other {Specify)
—— Volunteers — Volunteers

If “0" Skp to the Next Station
%

if 0" Skip to the Next Station
5

d. Provide rewarding opportunities for RSVP Volunteers working in drug or aicohol abuse is:......

Months Months

Years Years

1 Excellent 1 Excellent

— 2 Very Good — 2 Very Good
— 3 Good — 3 Good
4 Fair 4 Fair
5 Poor e

1 Excellent 1 Excellent

— 2 Very Good — 2 Very Good
3 Good — 3 Good
4 Fair 4 Fair
5 Poor 5 Poor

1 Excellent 1 Excellemt

— 2 Very Good — 2 Very Good
e 3 Good —3 Good
4 Fair 4 Fair
5 Poor 5 Poor

1 Excellent — 1 Excellent

— 2 Very Good — 2 Very Good
3 Good — 3 Good
4 Fair 4 Fair
—— 5. Poor — 5 Poor

23. Within the next 6 months, do you
plan to begin new RSVP volunteer
activities or stations working in: Check
one Response Code for Each Area
a. Alcohol Abuse Prevention and

Education?

——31=Yes-_

—2=No
b. Alcohol Abuse Treatment?

—_1=Yes

i 2=No
c. Drug Abuse Prevention and

Education?

— 1=Yes

—2=NO
d. Drug Abuse Treatment?

—I=Yes

— 2=No

e. Prevention in the misuse of
prescription and over the counter

drugs?
——1=Yes
—a2w=ND

f. Other Alcohol or Drug Abuse Area?

26. About how many RSVP volunteers

do you have on a waiting list for drug

and alcohol programs?
— RSVP Volunteers
27. Have you tried to recruit

additional stations that have drug or

Please Specify: alcohol abuse activities in the past 6
—3=Yes months? Check one Response Code
—_2=No —1=Yes
24, In total, how many new stations do —2=No

you plan to have in the areas of alcohol
or drug abuse?

— ——_ _Staticps

25. Do you currently have a waiting
list of volunteers who want to work in
drug or alcohol prevention and/or
treatment programs? Check one
Response Code

—1=Yes

—2=No — Skip to Question 27

28. What is the main barrier in
planning a program in the area of drug
or alcohol prevention, education, or
treatment? Check one Respense Code

——1=Cost of recruiting new

volunteers

__2=Lack of RSVP volunteers who

want to work in drug or alcohol
abuse

___3=Lack of stations that rejuest
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RSVP volunteers Thank you. b.—____ Alcohol abuse treatment
—4=Lack of stations with tasks the Do you use RSVP volunteers to assist c. Drug abuse prevention and
RSVP volunteers can perform with your programs in the above areas? education
—5=Lack of programs in the drug — 1= Yes d. Drug abuse treatment
and alcohol abuse areas —2= No => Please Return this e. Misuse of over the counter
— B8=Ceneral inability of programs form in the enclosed envelope. and prescription drugs

in drug or alcohol abuse to find
tasks for volunteers to perform

—7=0ther reason, Please

gpecifyr = t=——

29. Do you have volunteer positions in
drug or alcohol prevention and/or
treatment programs that you have not
been able to fill because you don't have
volunteers? Check one Response Code

—1=Yes

—2=No — Skip to Question 31

30. Approximately how many
volunteer positions in drug or alcohol
abuse could not be filled during the last
6 months?

—— Positions

31. Do you have any additional
comments on any of the issues we asked
about?

Thank you.
1. Please provide the following
information about your organization.

a. In total, how many active volunteers
did your organization have working
in drug/alcohol related activities at
the end of the last quarter, that is on
(DATE)?

— Active Volunteers

b. What was last quarter’s total number
of volunteer service hours in
activities related to drug/alcohol
abuse?

— Volunteer Hours

c. How many active RSVP volunteers
did your organization have working
in drug/alcohol related activities at
the end of the last quarter, that is on
(DATE)?

— Active RSVP Volunteers

d. What was last quarter’s total number
of RSVP volunteer service hours in
activities related to drug/alcohol
abuse?

Volunteer Hours

2. How long has your organization
used RSVP volunteers?
Years

In case we need to contact you about
this questionnaire, please provide us
with your name, address, telephone

number, and best time to call.
a. Name:

b. Address:

c. Telephone:

d. Best Time to Call:

Thank you for your help. Please return
this questionnaire to
Name
Research Triangle Institute
PO Box 12194
Research Triangle Park, NC 27709

Station Supervisor Survey

According to our records, you are
responsible for supervising and
coordinating volunteer activities at your
organization. Do you have volunteers
working in the following areas?

Alcohol abuse prevention and education

Alcohol treatment

Drug abuse prevention and education

Drug Abuse treatment, and

Preventing the misuse of prescription or
over counter medications

Other Alcohol or Drug abuse areas

—1="Yes

——2= No => Please Return this

form in the enclosed envelope.

and —___________ Months

3. Where is your organization located?

Check one Response Code

—— 1= Community mental health
center

— 2= Community/public health
center

— 3= Social or family gervice
agency

— 4= School, school district, or
school consortium

— 5= Hospital, clinic, or other
medical center

— 6= Senior Health Center

— 7= Police Department

— 8= Other (please Specify)

8. What percent of the population
served by your alcohol or drug abuse
program is: Enter a Number or “0" for

Each Category
a. % Hispanic
b.—_____ %65 or Older
£ % Children and Teenages
d. % Below Poverty Level

7. Please describe the population
served by your organization's drug or
alcohol abuse program? What percent of
the population are: Enter a Number or
0" for Each Category

a. % White?
b. — % Black American?
C.— % Native American?
d. % Asian?
e. % Other Race?

100% Total

8. In which of the following areas does
your organization have activities? Check
all that Apply.

—1=Alcohol Abuse Education and

Prevention for Children and Youth
If you use a program or curriculum

with a specific title (e.g., DARE),

please give the title:

—2=Alcohol Abuse Treatment for

Children and Youth
—_8=Alcohol Abuse Education and
Prevention for Adults

—4=Alcohol Abuse Treatment for
Adults

—5=Drug Abuse Education and
Prevention for Children and Youth

—8=Drug Abuse Treatment for
Children and Youth

——7=Drug Abuse Education and
Prevention for Adults -

—8=Drug Abuse Treatment for
Adults

—9=Youth Education in the
Prevention of Misuse of Prescription
and Over the Counter Drugs

10=Adult Education in the

4. How would you describe the area
that your organization serves? Check
one Response Code

— 1= Urban area with a population

of 100,000 or more

— 2= Urban area with a population

of 50,000-100,000

— 3= Suburban area

— 4= Rural area (less than 50,000)

— 5= Other (Please Specify)

5. Approximately how many people
does your organization serve in the
following areas: Enter a number or “0"
for Each Category

a. Alcohol abuse prevention

and education

Prevention of Misuse of Prescription

and Over the Counter Drugs
—11=0ther Alcohol or Drug Abuse

Youth program (Please Specify)

—12=0ther Alcohol or Drug Abuse
Adult program (Please Specify)

9. What type of drug or alcohol abuse
services does your organization
provide? Check all that Apply.

—1=Public information campaigns

(e.g., Media campaigns, posters)

—2=Counseling or therapy

(individual or group)

—3=Affective education (self-

concept, assertiveness training,
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decision making, coping skills,
problem solving, values
clarification, communication skills)
—4=Peer resistance skill training
(refusal skills, Just Say No)

—5=Alternatives (e.g., substance-

free hobby or recreation activities)

— 6=Hotline

—7=Informational programs for

persons at risk (e.g., information on
danger of over-the-counter
prescription drug misuse)

—8=0ne on one interpersonal

activities such as tutoring,
mentoring, etc.

— 9=0ther (Specify)

10. During the last month when your
organization was in full operation, how
many volunteer hours were spent on the
following in the drug/alcohol area: Enter
a Number or “0".

11. How many of these hours were
provided by RSVP volunteers?

a, Public information campaigns:

Total Hours

RSVP Hours
b. Counseling or therapy:

Total Hours

RSVP Hours
c. Affective education:

Total Hours

RSVP Hours
d. Peer resistance skill training:

Total Hours

RSVP Hours
e. Alternatives:

Total Hours

RSVP Hours
g. Informational programs for persons at
risk:

Total Hours

RSVP Hours
h. Clerical assistance:

Total Hours

RSVP Hours
i. Other (Specify)

Total Hours

RSVP Hours

If you only use rsvp volunteers please
skip to question 13.

12. Among volunteers working in the
drug/alcohol area, how do RSVP
Volunteers compare with other
volunteers working in your organization
on:

a. Ability to learn job:
—1=RSVP volunteers are Better
—2=They are about the Same
—3=They have More Problems
b. Dependability:
—1=RSVP volunteers are Better
— 2=They are about the Same
—3=They have More Problems
c. Need for Supervision:
—_1=RSVP volunteers are Better
—2=They are about the Same
—3=They have More Problems
d. Ability to get along with staff:
—1=RSVP volunteers are Better
—2=They are about the Same
—3=They have More Problems
e. Clients feel at ease with volunteer:

—_1=RSVP volunteers are Better
—__2=They are about the Same
—__3=They have More Problems
g. Availability to work on schedule
needed:
—_1=RSVP volunteers are Better
—2="They are about the Same
—3=They have More Problems
h. Willingness to work on schedule
needed:
—_1=RSVP volunteers are Better
—2=They are about the Same
—3=They have More Problems
i. Empathy with clients:
—_1=RSVP volunteers are Better
—_2=They are about the Same
—3=They have More Problems
j. Willingness to do the kinds of tasks
they are asked to do:
—1=RSVP volunteers are Better
—2=They are about the Same
—__3=They have More Problems
13. What is the main advantage to
your organization of using RSVP
volunteers in drug/alcohol activities?
MARK UP TO THREE RESPONSE
CODES

—_1=They are additional people to
help provide needed services
—2=Interest and enthusiasm
—3=Have valuable knowledge
—_4=Have valuable skills
—5=Life experiences
—_6=Ability to empathize with clients
—7=Dependable
— B=0Other (specify): —
14. Based on your experience, what do
RSVP volunteers find most rewarding in
their drug/alcohol work in your
organization? CHECK ONE RESPONSE
CODE
__1=Working with other volunteers
and paid staff of the organization
—2=Interactions with clients
—3=Developing new skills or
obtaining information
—4=0ther (specify):
15. For each of the following
management activities for RSVP

Total H A
o —1=RSVP volunteers are Better volunteers working in alcohol/drug
2=They are about the Same areas in your organization, please
RSVP Hours —3=They have More Problems indicate who does most of the
f. Hotline: f. Retention: management:
Your
RSVP rat Both do Does
ject does organization equal Yot
most work do:'sommost amounts | apply

a. Volunteer recruitment 1 2 3 4
b. Volunteer screening 1 2 3 4
c. Initial training and orientation 1 2 3 4
d. Job-specific training 1 2 3 4
. Volunteer Recognition 1 2 3 4
f. Assistance in problems experienced in doing volunteer job 1 2 3 4
g. Other volunteer management (specify) 1 2 3 4
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18. For your organization to make the
best possible use of RSVP volunteers in

alcohol/drug activities—do you need

additional management help from the
RSVP project in:

Would fike
No some Need Does
additional additional substantial not
nmd heip from additional apply
RSVP help
project
a. Volunteer recruitment 1 2 3 4
b. Volunteer screening 1 2 3 4
C. Initia! training and orientation 1 2 3 4
d. Job-specific training 1 2 3 4
e. Volunteer Recognition 1 2 3 4
LAssisiwoohpmblemscxperie'mdhoohgvoiunm«job 1 2 3 4
g. Information on volunteers interests 1 2 3 4
h. Other volunteer management (specity) 1 2 3 4

17. How important are RSVP
volunteers to the success of your
organization? CHECK ONE RESPONSE
CODE
—1=Very important
— 2=Important
—3=Somewhat important
—4=Not very important

18. Do you have any unfilled volunteer
positions in the drug/alcohol area for
which you could use additional RSVP
volunteers? CHECK ONE RESPONSE
CODE
—3t=Yes
—2=No — Skip to question 19

18. How many additional RSVP
volunteers could you use?

—_ RSVP Volunteers

20. Do you have any additional
comments on any of the issues we asked
about?

In case we need to contact you about
this questionnaire, please provide us
with your name, address, telephone

number, and best time to call.
a. Name:

b. Address:

c. Telephone:

d. Best Time to Call:

Thank you for your help. Please return
this questionnaire to: Harvey Zelon,
Research Triangle Institute, PO Box =
12194, Research Triangle Park, NC
27709

In-Depth Volunteer Supervisor Survey
Questionnaire

Please answer the following questions
in regard to the RSVP volunteers you
have working in the area of drug and
alcohol abuse.

Volunteer Characteristics

1. How would you characterize the
RSVP volunteers working for you?

2. Do you think older volunteers work
well with (your agency'’s target
population: example, children and

teenagers)? Do you think older
volunteers could work well with other
populations? If yes, please describe.

3. Have you worked with RSVP
volunteers you consider outstanding?
How would you describe this (these)
person(s)? Why do you think they are
particularly successful?

Management Issues

4. Have RSVP volunteers affected the
management requirements for you or
your staff in any way? If so, how?

5. Are there special training needs of
RSVP volunteers in comparison to other
volunteers? If so, can you describe the
differences?

6. Have you encountered any
problems in the following situations
with RSVP volunteers?

¢ In the volunteers' interactions with
other staff

* In the volunteers' relationship with
supervisors

* In your relationship with the project
director

¢ In the volunteers' ability to perform
the tasks asked of him/them

¢ In the volunteers' willingness to
perform the task required

7. Have you experienced any
obstacles in using older volunteers in
your program? If yes, please describe
what they were.

8. (If any obstacles) what have you
done to overcome these obstacles? Did
it succeed?

9. From your experience, in what
activities are RSVP volunteers most
effective?

10. Are there other activities you
would like to see the RSVP volunteers
perform within your agency? If yes,
please describe these tasks. If there are
tasks they aren't performing, what
would need to be done to change this?

11. What aspect of your program's
involvement with older volunteers are
you most proud of?

12. How would you characterize your
organization's management style with
older volunteers?

Program Planning

13. What would you tell another
organization about older volunteers?

14. What should RSVP’s role be in the
assignment and retention of volunteers
in your agency?

15. What can RSVP do to improve the
use of their volunteers for your
organization?

16. Can you give an example of a
particular situation in which a volunteer
was crucial to the care/contact with a
client?

[FR Doc. 91-2472 Filed 2-1-91; 8:45 am]
BILLING CODE 6050-28-M

DEPARTMENT OF COMMERCE

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB); Expedited Review

DOC has submitted to OMB for
expedited clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act (44 U.S.C. chapter 35).
The collection is for the National
Oceanic and Atmospheric
Administration of DOC.

Title: Northwest Region and Alaska
Region Family Logbook of Forms.

Form Number: Agency—N/A; OMB-
0648-0213.

Type of Request: Revision—Expedited
Review.

Burden: No new respondents (393);
809 new burden hours—Average
minutes per response, 10 minutes per
response for new requirements. Overall
burden for the collection is 18, 752
hours—Average hours for reportir.g
requirements—.174; 8 hours
recordkeeping for 1,836 persons.
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Needs and Uses: This collection will
augment the fishery information
collected from up to 260 individual
groundfish processors to provide fishery
managers with adequate information to
base in season management decisions
on groundfish resources. Without the
new information, the National Marine
Fisheries Service is unable to effectively
monitor groundfish and prohibited
species quotas.

Affected Public: Businesses or other
for profit, small businesses or
organizations.

Frequency: On occasion, weekly,
monthly, biennially, daily.

Respondent's Obligation: Mandatory.

OMB Desk Officer: Ron Minsk, 395-
3084.
Copies of the logbook requirements
are published below. Any questions can
be directed to Edward Michals, DOC
Clearance Officer, (202) 377-3271,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments for the proposed
information collection requirements

should be sent to Ron Minsk, OMB Desk
Officer, room 3208, New Executive
Office Building, Washington, DC 20503.
He would also welcome telephone calls.
His number is (202) 377-3084.

Dated: January 28, 1990
Edward Michals,
Departmental Clearance Officer, Office of
Management and Organization.

BILLING CODE 3510-22-M
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